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BOPKSNB  al  iL  T.  BOWEBS  fli  aL 
(Eh^naw  Oomt  of  Nordi  Oarollna.  Not.  1» 
1882.) 

Oriinoir  BniHiiKn  —  Iteicnxsn  to  Bnonroa  — 
CoMPMiroi  or  Wmntts— Vauditt  o»  Jdds- 

MBItT. 

1.  Where  pUlntiffs  rerted  their  case  upon 
the  fnralidl^  <n  a  marrUge  became  the  aUeeed 
wife  was  of  bmto  desoent,  within  the  prombi- 
tioa  of  Code,  f  1284  et  aeq..  there  is  no  error  in 
allowins  a  intaeBS  to  testily  that  the  alleged 
wife  was  a  colored  person,  and  routed  to  be 
■och.  and  that.  In  the  opinion  of  the  witness, 
who  knew  her,  and  had  had  opportunities  of 
tbtrnmiioD,  slie  was  of  mixed  blood. 

2.  Wbile  the  terms  "cfdored  irerson"  and 
"mixed  blood'*  mlgbt  not  be  accurate  in  an  in- 
dictment, yet  where  Hbey  have  t>een  used  hj  a 
witness  on  the  trial,  and  no  objection  thereto 
iDterpoeed  so  as  to  gire  witness  an  opportunity 
to  correct  his  lansna^,  it  will  be  assumed  that 
the  jory  understood  the  words  la  their  usual 
rignificfttlon. 

3.  When  defendant  demurs  to  plaintiff's  evi- 
dence It  will  be  taken  as  an  adimssion  of  the 
troth  of  the  testimony,  together  with  such  lm« 
pressions  favorable  to  plaintiff  as  can  reason- 
ably be  drawn  therefrom. 

4.  There  being  much  testimony  to  show 
that  the  alleged  wife  was  a  colored  woman, 
it  was  competent  to  put  in  erideuce,  as  a  cir- 
rumstance  in  c«Tob<Hntton  to  be  wei^ied  tv 
the  jury,  that  ihe  nsoally  associated  wIOi  coi- 
«ed  people, 

o.  Evidence  sought  to  be  elicited  from  the 
allied  wife,  one  of  defendants,  to  prove  her  mar- 
riage with  decedent,  under  whom  plaintiffs 
claim  the  lands  in  suit,  was  properly  excluded 
under  Code,  {  S90,  providing  that  a  person  in- 
tezested  in  the  event  of  an  action  shall  not  be 
ezandned  as  a  witness  in  his  own  behalf  against 
a  person  claiming  under  a  decedent  concerning 
a  personal  transaction  with  decedent,  unless 
the  person  so  claiming  is  examined  in  his  be- 
half in  regard  to  the  same  transaction. 

6.  The  judgment  upon  the  verdict  In  favor 
of  plaintiffs  was  ugned  by  the  court,  and  con- 
tained no  condition,  but  the  judge  made  a  ver- 
bal order  to  the  clerk  to  set  aside  the  judgment 
and  verdict  ff  defendants  filed  a  bond  within 
five  days.  Edd  that,  as  this  verbal  order  was 
emditionfll  and  of  no  effect,  it  did  not  affect  the 
validity  of  the  judgment  in  favor  of  plalntifCs. 

Appeal  from  superior  court.  Orange 
county ;  H.  O.  COivmor,  Judge. 

Action  by  John  Hopkins  and  others 
agaluHt  Ellia  Bowera  and  others  to  recov- 
er real  property.  For  former  report  of 
same  case,  see  12  8.  E.  Bep.  964.  From  a 
Judgment  fof  plalntUb,  ddendaota  appeal. 
Affirmed. 

C.  D.  Tuner,  for  appnllant*.    J»  W* 
QnbuiDt  for  appellees. 
T^6fl.&nal— 1 


Clave,  J.    The  tesuN  as  anbmlttsd 

were  anffldent,  and  there  Is  no  ground  to 
support  the  exception  for  reining  to  snb- 
mlt  those  tendered  by  the  appellants. 
Humphrey  v.  Church,  109  N.  C.  1S2. 18  S. 
E.  Rep.  793.  and  cases  there  cited.  The 
plaintiff  rested  tils  case  upon  the  invalidi- 
ty fkb  initio  of  the  alleged  marriage  be- 
tween Nash  Bouthe  and  Ann  Bowers,  (or 
Bootlie,)  one  of  the  defendants,  under  the 
proTlBlona  of  the  Code,  fiS  1084,  12S4, 
1810;  Const,  art.  14,  §  8.  We  see,  there- 
fore, no  force  in  the  first  eTceptlou.  which 
was  to  the  witness  teetifytuK  that  Ann 
Boothe  was  a  colored  pereon.and  reputed 
toberuch,  (State  v.  Patrick,  61  N.C.808;) 
nor  to  the  second  exception,  which  was 
to  the  testimony  of  the  witness,  who 
knew  her,  and  bad  had  opportunities  of 
observation,  that,  In  his  opinion,  said 
Ann  was  of  mixed  blood.  It  was  not  nec- 
essary that  the  witness  should  be  an  ex- 
pert to  testify  to  a  matter  which  Is  simply 
one  of  common  observation.  It  has  been 
held  In  the  leading  case  of  Clary  r.  Uaiy, 
24  N.  0.  78,  (which  has  been  repeatedly 
approved,)  and  upon  the  same  grounds, 
that  one  not  an  expert  can  give  his  opin- 
ion as  to  the  sanity  or  Insanity  of  a  per- 
son he  has  bad  opportunities  of  observ- 
ing. Besides,  the  witness  really  qualified 
himself  as  an  expert.  State  r.  Jacobs,  51 
N.  C.  2K4.  The  counsel,  in  hia  argnmrat 
here,  objected  to  tbe  expressions  "colored 
person"  and  "mixed  blood,"  and  cited 
State  V.  Chavera.  60  N.  C.  11.  While  those 
terms  might  not  be  accurate  in  an  Indict- 
ment, it  does  not  appear  that  any  objec- 
tion to  the  evidence  on  that  ground  was 
Interposed  below,  so  as  to  give  the  wlt- 
nesB  opportunity  to  correct  hts  language, 
and  we  must  assume  the  Jury  understood 
the  words  Id  their  usual  aiguiflcatlon. 
When  the  defendants  demurred  to  the  evi- 
dence, the  rullDg  of  his  honor  tbat  there- 
by the  deteudanta  admitted  the  truth  of 
the  testimony,  together  with  surh  Infers 
ences  favorable  to  the  plaintiffs  as  6ould 
be  reasonably  drawn  therefrom,  was  un- 
qnustlonably  correct.  Bond  v.  Wool,  107 
N.  C.  139,  12  S.  E.  Bep.  281;  Nelson  t. 
Whitfield,  82  N.  C.  46.  Instead  of  except- 
ing thereto,  the  defendants  are  indebted 
to  the  favor  of  the  court  that  they  were 
allowed  to  withdraw  the  demurrer.  The 
exception.  If  any,  should  hare  come  from 
the  other  side. 
The  fourth  exception  Is  also  wlthoofe 
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mertt.  There  was  much  testimony  tend- 
ing  to  Rliow  that  Ado  Bootbe  was  a  col- 
ored woman.  It  was  admlsaible,  ther^ 
(ore,  to  put  In  evidence,  an  a  drcumstanco 
In  corroboration,  to  be  wd^bed  liy  the 
Jury,  that  she  usually  associated  with  col- 
ored people.  Juries  are  certainly  cunipe- 
tent  to  give  tbe  proper  weight  to  such 
evidence  In  aveoraance  with  the  social 
customs  prevailing  around  them,  and 
whlcb  are  matters  of  common  observation. 

Nor  !■  there  any  merit  In  tbe  Btb,  6tb. 
7th,  8th,  and  0tb  exceptions,  wblefa  have 
already  been  passed  npon  in  the  former 
appeal.  Hopkins  v.  Bowers,  108  N.  C. 
29^,  12  S.  E.  Rep.  984.  The  court,  under 
the  Code,  {  59U,i  properly  ruled  out  the 
evidence  ■  sought  to  be  elloited  of  Ann 
Bootbe  to  abow  marriage  between  her 
and  Nash  Bootbe.  She  was  a  party  to 
tbe  action,  and  interested  in  the  resalt.for 
both  plalDtilfB  and  defendants  elaimod  un- 
der Nash  Bootbe.  If  marriage  is  not  a 
personal  transaction  between  the  con- 
tracting parties,  what  Is  It?  We  are  un- 
able to  accept  tbe  view  of  the  defendants* 
counsel  thai  it  i^  solely  the  act  of  the  offi- 
ciating minister  or  jnatlee  of  the  peace. 
Nor  could  tbe  rejection  of  tbe  evidence 
ha^e  prejudiced  the  defendants,  as  tbe 
marriage  certificate  was  In  proof,  and  tbe 
pivRumptlon  of  a  formal  perform'ince  of 
the  ceremony  arising  tfaerafrom  wus  an- 
rebutted. 

Neither  Is  there  any  merit  In  the  lOtb  ex- 
ception, and  for  the  reason  glren  by  tbe 

court  below,  (Code,  8  1360;  Kercbner  v. 
Keilly.  72  N.  d  171;  Katcenstein  v.  Rail- 
road  Co., 78  N.  C.  286;)  and  the  matter 
was  res  Judicata,  (Boulbao  v.  Brown.  87 
N.  C.  1.)  The  prayers  (or  instruction,  ao 
far  as  they  were  correct,  were  substantial- 
ly given  in  tbe  cbat^e.  The  court  proper- 
ly refused  to  give  asacbarifetberale  form- 
erly prevailing  In  equity  courts.  Ferrull 
T.  Broadway,  95  N.  C.  661.  The'broad- 
slde  challenge"  to  ths  "charge  as  gtven** 
has  been  held  Invalid  In  McKlnnon  t. 
Morrison,  104  N.  C.  364, 10  8.  E.  Kep.  618, 
and  In  tbe  twenty-odd  cased  since.  In 
which  it  has  been  cited  and  approved,  be- 
sides in  tbe  nnmeruos  prior  opinions  cited 
In  that  case. 

The  Judgment  upon  the  verdict  la  faTor 
of  tbe  plaintllta  waa  signed  by  the  court, 
and  contatna  no  condition.  Tbe  Jndse 


"Code,  i  590,  provides:  'TTpon  the  trial  of  an 
actton.  or  the  nearing  upon  the  merits  of  a 
spedaJ  proceeding,  a  vartj  or  a  person  inter- 
ested in  tbe  event,  or  tbe  person  from,  tbrough, 
or  under  whom  such  a  party  or  Interested  per- 
son derires  bis  interest  or  title  by  assignment 
or  otherwise,  shall  not  be  examined  aa  a  witness 
in  bis  own  behalf  or  Interest,  or  In  behalf  of  tbe 
party  succeeding  to  Us  title  or  interest,  against 
the  executor,  administiattx-,  or  survivor  of  a 
deceased  person,  or  the  committee  of  a  Innatlc, 
ir  a  person  deriving  his  title  or  interest  from, 
ihrough,  or  under  a  deceased  person  or  lunatic, 
by  asslgoment  or  otherwise,  concerning  a  per- 
sonal transaction  or  communication  oetween 
the  witness  and  the  deceased  person  or  luoatlc, 
except  where  tbe  executor,  administrator,  sur- 
vlvor,  committer  or  ponon  so  deriTlnz  title  or 
interest  is  examined  In  hit  own  behau,  or  the 
testimony  of  a  lunatic  or  deceased  person  Is 
giren  tn  evidence  concerning  the  ssme  transac* 
tton  or  commonicatloa." 


made  a  verbal  conditional  order  to  the 
clerk  in  favor  of  appellants  to  set  aside 
tbe  Judgment  and  verdict  If  a  bond  wb" 
filed  In  five  days.  Tbla  waa  conditional, 
and  of  no  effect,  (Strickland  v.  Cox,  102  N. 
C.  411.  9  S.  £.  Rep.  414,  cited  and  approved 
In  Re  Deaton,  105  N.  C.  69, 11  8.  £.  Rep. 
244  ;j  and.  bad  It  been  acted  on,  tbe  pres- 
ent appellee  might  bare  bad  ground  to 
complain.  Tbe  judge  could  not  thus  dele- 
gate his  authority  to  tbe  clerK.  We  are 
at  a  loss  to  understand  bow  tbeliiTalfd 
order  in  favor  of  the  defendants  could 
impeach  the  valid  Judgment  In  (avor  of 
the  plaintiffs.  In  Strickland  v.  Cox  tbe 
Judgment  signed  In  favor  of  the  plaintiffs 
was  conditional,  "to  be  stricken  out  K." 
etc.,  and  bence  Invalid.  Here  tbe  order 
setting  aside  tbe  verdict  and  judgment  "If 
bond  Is  filed,"  etc.,  Is  enndltlonal,  and 
bence  void.  Tbe  direction  not  to  docket 
pending  tbe  conditional  order  wan  simply 
a  nullity.  Code,  S  435.  Tbu  court  did  not 
set  aside  tbe  verdict  and  Judgment,  and 
distinctly  stated  that  It  could  not  say 
that  the  verdict  was  against  tbe  weight 
o(  tbe  evidence.  Tbe  sympathy  evinced 
by  bis  honor  for  tbe  Infant  det«ndant« 
was  creditable  to  bis  sensibilities,  but  the 
practice  attempted  by  him  baa  been  often 
ruled  Invalid,  and  could  only  result  In 
adding  to  tbe  compUcftlous  of  tbe  litiga- 
tion, witb  benefit  to  no  on«.  Mo  wror. 


OU  N.  C.  SS2) 

^ATB  V.  NORRIS  et  at,  Oonnty  Oommla- 

^oners. 

(Supreme  Court  of  North  Carolina.  Nov.  1» 
1892.) 

Ck)iniTT  ComosBiOKSBB  —  MiLBaoB  —  Raoatvnr^ 
iLLse&L  FsBs— MonvB— Btatutort  Orraaas— 
CoKHOH-Liw  OmirsB. 

1.  Oode,  I  709,  relating  to  county  commls- 
sioners,  proiides  that  each  commissioner  diall 
recdve  for  bis  sorices  and  expenses  in  attend- 
ing the  meetings  of  the  board  not  exceedinr 
two  dollars  per  day,  as  a  majority  of  tbe  board 
may  fix  upon,  "and  they  may  be  allowed  mile- 
age to  aud  from  their  respective  places  of  meet- 
ing, not  to  exceed  five  cents  per  mile."  Sec- 
tion 706  provides  for  regular  meetings  on  t^e 
first  Monosy  In  December  and  Jnne,  and  that 
"special  meetings  may  be  held  on  the  first  Mon- 
day in  every  month,  but  shall  not  continue 
longer  in  session  than  two  da^s."  Held,  that 
the  mileage  to  which  a  commissioner  is  entitled 
Is  limited  to  the  distance  traveled  to  reach  the 
{dace  of  meeting  at  the  beginning  of  each  see- 
don,  and  the  same  distance  returning  at  the 
end  of  the  session,  although  such  distance  may 
be  traveled  oftener  during  such  sesflioa. 

2.  Code,  S  1090,  provides  that  "If  any  clerk 
•  •  •  or  any  other  officer,"  who  is  required, 
in  mtering  npon  his  office,  to  take  an  oath  m 
office,  sball  Tnllfnlly  omit,  nesJect  or  refuse  to 
dlecharge  any  of  uie  duties  of  his  office. 
clerk  or  other  office  so  ofFendlng  sball  be  guilty 
of  a  misdemeanor.  Beld,  that  the  acts  of  com- 
missioners in  audiUng  accounts  for  and  receiv- 
ing a  greater  amount  of  mileage  than  was  due 
them  was  not  a  violation  of  this  section,  since  it 
was  not  a  "wfllful  neglect  or  omission  to  dis- 
charge a  duty." 

3.  Code,  I  1090,  provides  that  If  anr  officer 
who  is  required  to  take  an  oath  of  office  shall 
neglect  to  discharge  his  duties  he  sball  be  gall^ 
of  a  misdemeanor;  and  if  it  sball  be  proved  Uiat 
any  such  officer  shall  have  violated  bis  said 
oath,  "and  willfullj  and  corruptly'*  have  done 
anything  contrary  to  tbe  true  intent  and  meao- 
ing  thereof,  be  diall  be  guil^,  etc.    Held,  that. 
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ib.tr  acts  of  conntT  eommUBlonere  In  andidng 
accouDta  ff>r  and  recelviDs  a  greats  amount 
«f  milesse  than  was  due  them  was  not  a  viola- 
tion of  tiais  section  where  it  appeared  that  they 
did  not  take  the  money  "with  any  fraudulent 
motiTe."  ' 

4.  Coda,  I  711.  prorides  that  "any  commle- 
Aaaer  who  Bn&ll  neglect  to  perform  any  duty 
required  ot  him  by  law  as  a  member  of  the 
board  ihall  be  fuUty  of  a  misdemeanor.  Held, 
that  tbe  acts  m  commlnion«>  in  caurin?  an 
orda  to  be  issned  to  the  county  treasurer  to  pay 
to  them  a  n-eat^  sum  as  per  diem  and  mileage 
than  was  due  was  not  a  violation  of  this  sec- 
tion, dnce  it  waa  not  a  "neglect  to  perform  any 
doty  required  by  law." 

5.  Where,  in  a  prosecution  of  conntr  com- 
missioners for  auditing  accounts  for  and  re- 
eetving  a  greater  amount  of  mileage  than  was 
due  them,  it  appears  that  they  did  not  receive 
the  money  'Vith  any  commit  or  fraudulent  mo- 
tiTe," they  are  not  guilty  of  the  common-law 
offeiuw  of  taking  illegal  fees,  or  of  neglecting 
to  dischazxe  a  duty  enjoined  by  law. 

Appeal  from  enperlor  conrt.  Wake  coon- 
tj;  Bktan,  Judge. 

Indictment  of  J.  A.  Norrls  and  others, 
coQDty  commlsfitonerB,  tor  willful  neglect 
or  nmlBsloD  to  discharge  tbelr  dut:^. 
From  a  Jadgment  ot  convlctlun,  delend- 
aota  appeal.  Beversed. 

The  other  facts  tally  appear  In  thefol- 
Inwtog  statement  by  AvenT,  J.: 

This  wait  an  Indictment,  which  It  was 
contended  tor  the  state  could  be  sastalDed 
against  the  defendants,  county  commls- 
Blnners,  either  nnder  section  711  or  section 
1090  of  theCode^or  at  common  law,  for 
chatging  for  mileage  contrary  to  law,  and 
canHing  their  accounts  to  be  audited  and 
paid.  The  Jury  retarned  a  special  verdict 
HS  follows:  "It  Is  admitted  that  the  de- 
fendant ordered  the  clerk  of  the  board 
of  county  commissioners  to  issue  an  or- 
der to  LanKdoQ  Dowd,  the  defendant 
aboTe  named,  as  one  of  tbe  members  of 
said  board,  for  tbe  sum  of  two  dollars  per 
day  and  for  ten  cents  per  mile;  for  each 
day  upon  which  he  attended  tbe  meeting 
of  the  said  board;  that  is,  five  cents  a 
mile  cuuiing  and  five  cents  a  mile  return- 
ing home,  whenever  the  satd  defendant 
actually  traveled  the  number  of  milea 
charged  lor.  It  Is  further  admitted  that 
8.  J.  Allen,  a  member  of  the  board  ot  com- 
mLnloners  ot  Wake  countv,  just  prior  to 
the  term  of  ofRce  of  the  defendants.  In- 
formed defendants  that  It  was  the  usage 
and  custom  ot  the  board  tu  charge  the 
same  mileage  actually  traveled  that  was 
chai^^  by  defendants,  and  the  same  that 
the  defendants  ordered  the  said  clerk  to 

'"Se&  711.  Any  commissioner  who  shall  ne^ 
lect  to  perform  any  duty  required  of  him  by  law 
as  a  member  of  the  board  shall  be  guilty  of  a 
misdemeanor.   •   •   • " 

"Sec  1090.  If  aiy  derk  •  •  •  «  any  other 
sfficer,  who  1«  required.  In  entering  moa  his  of- 
flce.  to  talte  an  oath  of  office,  ^all  willfully  omit, 
■e^ect^  or  refose  to  disdiatf;e  any  of  the  duties 
of  bis  office,  for  default  whereof  it  ia  not  else- 
wiioe  provided  that  he  shall  be  indicted,  the 
sinrk  or  other  officer  so  offending  shall  be  guilty 
«of  misdemeanor;  and  if  it  shall  be  proven  that 
way  sach  officer,  after  his  qualification,  shall  have 
▼legated  his  said  oath,  and  willingly  and  corruptly 
kave  done  anything  contrary  to  tiie  true  intent 
and  meaning  thereof,  meh  officer  shall  be  guilty 
eC  mtJiaiiawiflp  la  tmBUt  and  "imH  be  mulued, 


give  an  order  upon  the  county  treasurer 
for.  It  Is  admitted  that  sometimes  the 
said  board  held  Beeslons  commencing  on 
tbe  first  Monday  In  the  month,  and  ex- 
tending through  Taeeday  and  Wednesday, 
and  that  Borne  ot  these  meetings  (extend- 
ing over  Tuesday  and  Wednesday)  were 
in  months  other  than  June  and  December. 
That  from  these  continuous  meetings  the 
said  commissioners  would  return  home  at 
night,  and  that  mileage  was  charged  for 
tbe  distance  traveled.  It  isturther  admit- 
ted that  the  said  board  attended  once  In 
three  montha  tbe  poorfaonse  ot  tbe  county 
and  workhouse,  for  auditing  tbe  accounts 
of  the  superintendent  ot  tbe  poor  and 
workhouse  of  the  county,  and  that  the 
day  they  attended  Is  one  of  the  days  men- 
tioned above.  It  is  admitted  that  to  some 
of  the  meetings  of  the  board  three  mile- 
ages were  charged  against  the  county  and 
paid  by  tbe  county  for  attfndance  tor 
three  snecessive  days,  the  members  ot  tbe 
board  going  home  each  night.  It  Is  fur* 
ther  admitted  that  the  chairman  ot  the 
board,  J.  A.  Norrls,  one  of  the  defendants 
named,  was  advised  when  the  delendants 
came  Into  office  by  tbe  solicitor  for  the 
state,  at  that  time  In  this  judicial  dlHtrlct, 
that  tbe  board,  nnder  tbe  law,  were  enti- 
tled to  the  mileage  charged  by  them,  and 
that  since  that  they  ordered  the  clerk  of 
the  board  to  pay  the  defendant  Langdoo 
Dowd,  which  was  Imparted  to  the  board; 
and  thereafter  A.  D.  Jones,  a  reputable 
attorney  ot  this  court,  then  duly  elected 
attorney  of  the  board,  advised  that  the 
defendants  were  entitled,  under  tbe  law, 
to  tbe  said  mileage.  Upon  this  statement 
ot  tacts.  If  tbe  court  declares  that  tbe  de- 
tendauts  are  guilty,  then  the  Jury  so  find ; 
but  It  the  court  adjudges  that  the  defend* 
ants  are  not  guilty,  tbe  jury  so  finds." 

Tbe  following  admission  was  entered  by 
the  solicitor  before  the  special  verdict 
was  recorded:  "Upon  the  trial  of  this 
ease,  and  before  the  special  verdict  was 
recorded.  It  was  stated  in  open  court  by 
tbe  solicitor  tor  the  state  that  there  was 
no  contention  on  the  part  ot  tbe  statu 
that  the  defendants  took  the  mileage 
mentioned  In  the  bill  of  Indictment  with 
any  corrupt  or  fraudulent  motive.  This 
Is  admitted  on  the  part  ot  the  state,  and 
the  clerk  Js  authorized  to  include  the  same 
in  the  case  on  appeal.  [Signed]  E.  W 
Pot), Solicitor."  Whereupon  thecourt  ad 
Judged  that  the  defendants  were  guilty, 
and  entered  Judfrment  accordingly.  De 
fendants  appealed. 

Armiatead  Joaeat  for  appellants.  The 
Attomeiy  QeneraJ,  for  the  State. 

Atebt,  J.,  (after  atattng  tbe  tkets.) 
The  statute  (Code,  S  8747)  provides  that. 
In  addition  to  their  per  a/em.  Jurors  shall 
receive  "not  exceeding  five  cents,"  etc., 
"per  mile  of  travel  going  to  and  returning 
from  court."  Substantially  thesame  pro- 
visions. In  so  tar  as  the  language  fixes  the 
amount  of  mileage,  were  embodied  In  pre- 
vious laws,  (Rev. Code,  c.28,§  15;  IRev.St. 
c.  28,  21.)  and  had  been  construed  uni- 
formly to  allow  compensation  tor  tbe 
distance  traveled  by  the  usual  route  from 
the  jurors*  homes  to  reach  the  courthouse 
on  tbe  first  day  ot  tbe  term,  and  for  the 
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same  distance  In  retarnln^  at  the  end  of 
the  term.  Each  eommlealoner,  aecordlns 
to  tbe  statute,  (Code,  §  7U».)  In  to  "re- 
ceive lur  bis  eervlceB  and  expeoseM  In  at- 
teadlDK  tbe  meetlogs  of  tbe  board  not 
ezceedioK  two  dollars  per  day  as  a  majoi^ 
Ity  uf  tbe  board  may  fix  upon,  and  tbey 
may  t>e  allowed  mileage  to  and  from  tbetr 
respective  placen  of  meeting,  not  to  exceed 
tive  cents  per  wile."  Section  706*  waB  evi- 
dently drawn  witb  the  purpose  of  limit- 
ing tbe  lengtb  of  tbe  sessions  of  tbe  board* 
so  that  at  tbe  special  meetings  taeld  on 
tbe  first  Monday  of  months  other  than 
June  and  December  they  sballnotconttnue 
In  session  lonfcer  than  two  days,  and  of 
incidentally  restricting  the  right  of  the 
board  tu  Incur  expense.  There  Is  a  slmt- 
larity  of  expression  in  tbe  statutes  regu- 
lating tbe  compensation  of  Jurors  and 
commisslonerB  that  naturally  leads  to 
the  conclusion  that  It  was  tbe  purpose  of 
tbe  leghilature  tu  limit  the  allowance  for 
mileage  to  tbe  distance  traveled  by  tbe 
ueaal  route  to  reach  tbe  place  of  meeting 
on  tbe  first  Monday  of  each  month,  and 
tbe  same  distance  added,  when  tbe 
montbl.v  meeting  sbonld  end,  whether  on 
the  evening  of  tbe  first  day  or  after  the 
lapse  of  two  or  more  days. 

It  remains  to  determine  whether,  In  au- 
dlting  accounts  for  and  receiving  a  great- 
er amount  of  mileage  than  was  due 
them,  tbe  Individual  uiemtiera  of  the 
board  have  made  themselves  amenable  to 
this  criminal  prosecution.  The  verdict 
and  admissions  would  fall  short  of  estab- 
lishing the  guilt  of  tbe  defendants  It  the 
Indictment  were  admitted  to  be  so  drawn 
as  to  charge  with  snfflclent  certainty  ^- 
tber  or  both  of  tbe  offenses  created  by  sec- 
tion 1090  of  the  Code.  The  proof  falls  to 
sustain  the  charge  of  wllllul  neglect  or 
omission  to  discharge  a  duty,  since  its 
sole  tendency  Is  to  show  the  commission 
of  an  offense  consisting  in  tbe  act  of  caus- 
ing or  directing  an  order  to  be  issued  to 
the-county  treasurer  to  pay  a  greater  sum 
as  per  dhm  and  mileage  than  was  dne. 
State  V.  Snnggs,  86  K.  C.  541;  State  v. 
Hawkins,  77  N.  C.  494.  It  is  equally  Insut- 
flclent  to  Justify  a  verdict  of  guilty  under 
the  last  clause  of  that  sectiou,  since  It  is 
found  as  a  fact  that  the  defendants  did 
not  take  the  money  received  by  them  as 
mileage  "with  any  corrupt  or  fraudulent 
motive,"  whereas  it  la  essential,  in  order 
to  sustain  that  charge, "to  aver  tn  tbe 
Indictment,  and  prove  upon  the  trial,  a 
corrupt  intent."  State  v.  Prltchard,  1U7 
N.  C.  »21, 12  H.  E.  Rep.  50.  The  essence  of 
the  otfeuHe  created  by  section  711  ol  the 
Code  is  the  "neglect  to  perform  any  duty 
reqalred  by  law.**  and  an  Indictment 
drawn  under  It  cannot  be  suatained  by 
proof  of  the  act  of  wlllf  ally  taking  a  great- 


H3ode.  (  706,  proridea  ttiat  **the  board  of  com- 
missioners •  *  •  ghall  hold  a  regular  meeting 
at  the  conrUioiue  od  the  first  Mondays  In  Decrai- 
ber  and  June,  ^tedal  meetings  oult  be  held  on 
tbe  first  Monday  in  every  month,  but  shall  not 
continue  longer  [n  aesalon  than  two  davs."  It 
also  provldeii  that  called  meetincB  may  be  held 
without  compensation  to  the  boara,  and  that  "^e 
tioard  ma7  adjonrs  its  tegular  meetings  in  De- 
cember and  June,  from  day  to  day,  nntlf  the  bud? 
nesi  befbze  U  is  disposed  ol   •  • 


er  sum  as  mileage  than  was  due.  To  sup- 
port tbe  charge  of  thecommon-law  offense 
of  taking  illegal  fees  It  Is  also  necessary 
to  prove  "a  corrupt  motive,*  (2  Whart. 
Grim.  Law.  7th  Ed.,  <  2521,)  while  the  evi- 
dence falls  as  far  short  of  proving  tbe 
common-law  offense  of  neglecting  to  di^ 
charse  a  duty  enjoined  by  law,  as  It  does 
of  showing  neglect,  as  distinguished  from 
overt  acts  in  violation  of  the  provisions 
of  sections  711,  1090,  supra.  For  the  rea- 
sons given  we  are  of  opinion  that,  while 
the  dMendants  were  not  entitled  to  the 
mileage  charged,  there  was  error  sever- 
tbeless  Id  declaring  them  guilty  upon  the 
return  of  tbe  apedal  verdict, and  anew 
trial  mnst  tbei^ore  be  granted. 


OU  N.  C.  M6> 

NORWOOD  T.  KALBOaHft  a  B.  00. 
(Snppeme  Court  of  North  Oandlna.  Oct  25k 

Injcrt  to  Fsrsok  ok  Ruluas  Track  —  Cos* 
TBiBCTOBT  Kbglioekcb— Ddtt  OF  EbTsnnw— 
BiOBTs  OF  Trbsfasbbb— PBEaUMFTIOm— BCB- 
Dwi  or  PBOor. 

1.  InteBtate  was  found,  after  dark,  lying 
with  his  head  resting  on  the  end  of  a  cross-tie 
of  defendant's  track.  It  was  supposed  that  he 
waa  Btruclt,  while  sitting  on  the  cross-tie,  an 
rngine,  which  passed  a  short  time  before  he 
was  found.  The  engineer  and  fireman  teati- 
fied  that  they  did  not  see  intestate,  and  the  for- 
mer testified  that  the  engine  bad  a  good  head- 
light, and  that  he  kept  a  constant  lookout. 
There  was  evidence  that  Intestate  had  been 
drinking  that  evenbg.  SOd  that.  If  Intestate 
carelessly,  or  In  a  drunken  stupor,  ronained 
on  the  tnuk  until  tibe  mtfne  struck  lum,  he  was 
negligent. 

2.  If  he  placed  himself  In  the  war  of  the 
moving  engine  and  was  killed,  his  negligence 
was  at  least  contributory.  McAdoo  v.  Railroad 
Co.,  11  S.  B.  Bep.  316,  106  N.  O.  140,  followed. 

3.  If  the  engineer  n^lected  to  blow  the 
whistle  at  the  crossing  near  which  Intestate  was 
killed,  the  latter's  failure  to  get  off  the  track 
was  nevertheless  the  proximate  cause  of  the 
accident,  unless  Hie  engineer  saw.  <v  could  by 
ordinary  diligence  have  seen,  that  Intestate 
was  drunk  or  insensible,  and  could  then  have 
stopped  the  engine,  wlthont  danger  to  those  on 
it,  in  time  to  avoid  the  injury.  Deans  v.  RaH- 
rofld  Co..  12  S.  B.  Bep.  77.  107  N.  O.  686: 
Clarlt  r.  Railroad  Co.,  14  a  B.  Bep.  tf,  109  N. 
a  430,— followed.' 

4.  If  the  engineer  saw  intestate  on  the 
track  or  sitting  on  a  cross-tie,  and  could  have 
stopped  the  train,  still  he  was  Justified  in  be- 
lievuig  up  to  the  last  moment,  la  tbe  absence 
of  knowledge  that  intestate  was  deaf  or  hisane, 
that  he  would  move  out  of  the  wi^.  HcAdoo 
V.  Railroad  Co.,  11  S.  E.  Rep.  816,  105  N.  O. 
140;  Dally  v.  Railroad  Co.,  11  S.  E.  Rep.  320, 
106  N.  O.  301,— foDowed. 

6.  A  license  to  use  a  railroad  trade  as  a 
footpath  does  not  carry  with  It  the  right  to 
impede  the  passage  of  a  train. 

6.  Thongh  intestate  was  a  trespasser  on  Oie 
track,  bis  administratrix  can  recover  if  defend- 
ant's savants.  h7  ordinary  care,  could  have 
averted  the  injury.  Lay  v.  Railroad  Co.,  11  S. 
B.  Rep.  412, 1061^.  G.  404,  followed. 

7.  If  the  presnmpti(»i  of  netdlgeoioe  oa  d^ 
feodanfs  part  arise  <m  proof  that  intents 
was  killed  1^  its  en^^ne,  still  there  Is  no  pr^ 
sumption,  in  flie  absence  of  proof,  that  sudi 
negligence  was  the  proximate  cause  of  the  acci- 
dent. 

8.  Aft«  cootrtbutorr  neglteence  ts  shown, 
plaintiff  cannot  relieve  mmself  of  the  burden 
of  proving  some  subsequent  act  or  opdaaioa'  of 
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defeodaat  to  hare  been  the  proximate  cause, 
by  offering  testimonr  that  merely  raiaei  a  con- 
jecture. 

Appeal  frotn  eupeiior  court.  Wake  coan- 
ty;  Connor,  Judge. 

ActioD  hy  QeorKiana  Norwood,  as  ad- 
miulsttatrlx,  against  the  Balelgb  &  Oas- 
ton  Railroad  Company  tor  negligently 
killing  her  Intestate.  Judgment  for  de> 
fevdant.   Plalntllf  appeals.  Affirmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing  etatemant  by  Atbrv,  J.: 

After  the  testimony  was  closed,  the 
court  iDtlmated  that  the  plaintilt  was 
not  entitled,  in  any  view  of  the  evidence, 
to  recover.  The  plalntIB  submitted  to 
JodKment  of  nonsuit,  and  appealed.  The 
aohatonce  of  all  the  material  testimony 
was  as  follows:  The  body  of  plaintiff's  In- 
testate >*as  foond  on  the  night  of  Uecem- 
ber  27, about  two  hours  after  dark, 
7Ij(  yards  north  of  a  bridge  over  a  creek 
OD  defendant's  road,  on  the  right-hand 
side  of  the  track,  (going  north;)  the  top 
of  hie  bead  resting  against  the  end  of  a 
cross- tie,  to  which  some  of  his  hair  seemed 
to  be  adhering.  There  was  a  bruise  upon 
bis  hip,  aootber  on  his  shoulder,  and  a 
fracture  which  made  a  hole  In  hiu  skull. 
There  were  no  other  Injuries  appearing 
from  au  external  examination  of  his  pet^ 
ton.  There  was  a  curve  21  yardp  south  of 
the  bridge,  and  the  bridge  was  54S  yards 
long.  Intestate  lived  north  of  the  iirldge, 
and  there  was  a  path  that  came  upon  the 
track  126  yards  south  of  the  bridge.  There 
was  a  single  plankway  for  the  use  of  per< 
■oiiH  walking,  which  was  laid  along  the 
middle  u(  the  bridge  tor  Its  entire  length. 
The  osoal  route  for  persons  on  foot  from 
the  house  of  Intestate  to  the  house  of  one 
Jeffries,  who  lived  a  half  mile  north  of  the 
bridge,  and  to  whose  bouse  the  Intestate 
had  announced  his  purpose  to  go  after  his 
wife  on  leaving  home  after  dark,  wan 
aluDK  said  path  over  the  bridge  on  said 
plank  way  and  along  the  track  to  about 
the  ptiint  where  the  body  was  found. 
There  the  path  diverged  from  the  road. 
An  engine  and  tender  belonging  to  defend- 
ant paHsed  over  the  bridge  going  north  a 
short  time  before  the  body  was  found  at 
the  end  of  the  cro8»*tle.  Neither  the  engi- 
neer nor  his  ffreroan  nnrany  other  witness 
testlSefl  that  be  saw  the  engine  strike  In- 
testate. The  engineer  and  flieman  both 
testified  that  a  constant  lookoat  was 
kept  by  the  engineer  at  and  near  where 
the  body  was  fonnd:  that  they  did  not 
see  Intestate  at  all:  and  that  It  would 
have  been  very  difficult.  If  possible,  to 
hove  seen  a  man  sitting  on  the  end  of  the 
cross-tie  on  the  side  of  the  track,  but  on 
account  uf  the  curvature  of  the  track  an 
object  could  have  been  seen  from  that  side 
right  or  ten  yards  further  than  from  the 
left  side.  All  the  testimony  tended  to 
show  that.  If  Intestate  had  been  lying  pros- 
trate on  the  track,  his  body  would  have 
been  mntllated,  and.  If  standing  on  the 
track,  his  lege  would  have  been  crushed, 
broken,  or  injured  In  someway.  He  had 
apparently  received  no  injuries  bnt  those 
already  mentioned.  The  engineer  testified 
that  he  looked  out  earefnily  all  the  time 
from  bis  place  on  the  right  side  of  the  cab. 
Bad  a  good  headlight.  His  engine  waa 


In  good  condition.  That  he  conld  have 
seen  a  man  75  yards  If  be  were  etandlng 
on  a  straight  track  in  his  front,  hut  could 
not  have  stopped  his  engine  in  less  than  76 
yards.  That  an  object  Uke  a  man  sitting 
on  tbe  cross-tie  where  intestate's  body 
was  found  conld  not  be  seen  more  than  50 
or  60  yards,  and  that  a  man  so  located 
would  probably  be  run  over  before  the  en- 
gineer could  dlatlngolshltaa  the  body  of  a 
man.  That  he  examined  the  engine  next 
morning  on  bearing  of  Norwood's  death, 
and  found  no  blood  on  It.  Also  examined 
tbe  track  on  the  bridge  and  north  of  It, 
and  found  no  blood  on  It.  The  foreman 
of  the  shops  testified  that  on  a  straight 
track  a  good  headlight  would  enable  an 
engineer  to  see  a  man  on  the  track  160 
yards,  bnt  that  at  the  point  where  Intestate 
was  lying,  if  be  had  been  sitting  on  the 
end  of  tbe  cross-tie,  an  engineer  would 
have  first  discovered  at  a  distance  of  80  or 
40  yards  that  there  was  an  object  on  the 
track,  bnt  could  not  have  distinguished 
what  It  was.  The  fireman  testified  that 
when  not  engaged  In  putting  wood  on 
the  Are  he  kept  a  constant  lookout  on 
the  left  side  of  the  engine,  as  did  the  en- 
gineer on  tbe  right,  and  saw  no  one; 
that  an  engine  and  tender  could  have 
been  stopped  sooner  than  a  train ;  that 
tbe  engine  was  going  down  grade.  There 
were  conflicting  opinions  as  to  tbe  rate  of 
speed  at  which  the  engine  was  running, 
being  estimated  from  25  to  60  miles  an 
hour.  A  witness  who  lived  near  thetrack 
—about  150  yards  on  the  east  side  of  the 
track  and  north  of  tbe  bridge— testified 
that  the  headlight  would  ehlue  on  hie 
house  when  an  engine  reachea  the  curve 
on  tbe  south,  bnt  did  not  any  whether  tbe 
light  was  sufficient  to  enable  an  engineer 
to  distinguish  objects  at  any  particular 
distance  on  thetrack.  There  was  evidence 
that  tracks  were  found  at  the  end  of  the 
cross-tie.  as  If  made  by  someoneslttlngon 
It.  It  was  also  In  evidence  that  Intestate 
had  been  drinking,  and  seemed  somewhat 
intoxicated  on  the  night  he  was  killed. 
There  was  an  embankment  aboot  five  feet 
high  where  the  Intestate  woe  killed,  bnt  a 
person  could  have  walked  np  to  the  topof 
It.  There  was  testimony  tending  to  show 
that  persons  living  In  the  nelghltorbood 
had  used  the  path  along  the  road  and  the 
bridge  as  a  means  of  crossing  thecreek  for 
85  years,  but  there  was  no  evidence  that 
the  company  had  assented  to  such  usee! 
Its  road,  or  that  It  had  been  ao  used  on- 
der  a  claim  of  right,  and  with  the  knowl- 
edge of  the  defendant  or  any  of  Its  officers 
or  employes.  The  engineer  did  not  blow 
his  whistle  in  approaching  the  bridge  or 
tbe  crossing,  which  was  b  short  distance 
below  It. 

S.  G.  Ifyan  and  Armtatead  Joaea,  for  ap- 
pellant. Batebelor  A  Derenaxj  for  appel- 
lee. 

Atbrt,  J.,  (after  stating  tb«  facta.) 
Plaintiff's  Intestate  could  not  have  re> 
celved  the  wounds  which  caused  his  death 
without  going  at  least  upon  the  end  of  a 
cross-tie  on  defendant's  track.  When  he 

filaced  himself  In  a  position  where  he  was 
■able  to  be  stricken  by  a  passing  engine, 
Uwashla  doty  to  keep  a  sharp  lookout; 
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and  U  be  eareleuly,  reckleMly,  or  111  a 
drunken  stupor  remained  on  the  track 
when  the  euKlne  was  approaching,  and 
till  It  came  lo  contact  with  bim,  be  was 
neKllsent.  If  be  put  hImwU  In  the  way  of 
the  moving  engine,  and  was  killed  by  It, 
bis  negligence  was  at  least  a  contributory 
eauae  ol  hla  deatta.  McAdoo  v.  Bailroad 
Co..  105  N.  G.  140,  n  8.  E.  Bep.  816.  It  the 
engineer  was  negligent  In  falling  to  blow 
at  the  crossing  or  on  approaching  the 
bridge,  Intestate's  subsequeat  refusal  or 
failure  to  get  off  the  track  was  neverthe- 
less  thf^  proximate  cause  of  the  Injury  sus- 
tained, unless  Itcao  be  reasonably  Interred 
from  the  teattmony  that,  after  Intestate 
went  upon  the  track,  the  engineer  did  see, 
or  could  by  ordinary  care  have  seen,  not 
simply  that  he  was  on  the  track,  but  that 
he  had  placed  himself  In  peril  by  going  up- 
on the  bridge,  or  appeared  to  be  lying 
drunk  or  insensible  in  the  way  of  the  en- 
gine; and  that,  after  be  could  by  proper 
watchfulness  have  bad  reasonable  ground 
to  twlleve  that  snch  was  tbe  condition  of 
Intestate,  It  waa  In  the  power  of  the  en- 
gineer, by  tbe  use  of  the  appliances  at  his 
command,  and  without  peril  to  any  pa»- 
senger  on  his  train,  to  have  stopped  tbe 
engine  In  time  to  have  avoided  tbe  injury. 
Deans  V.  llallroad  Cu.,  107  N.  C.  686, 12  S. 
K.  Rep.  77;  Clark  v.  Railroad  Co.,  109  N. 
C.  430, 14  S.  E.  Rep.  43.  If  It  were  conced- 
ed that  the  engineer  saw  the  deceased 
walklngalong  the  track  or  sitting  upright 
on  the  end  of  a  cross-tie.  In  time  to  have 
stopped  the  train  without  peril  or  diffi- 
culty, he  was  Justified  In  believing  up  to 
tbe  last  moment,  in  tbe  absence  of  knowl- 
edgeor  Information  that  he  was  Insane  or 
deaf,  that  Intestate  would  take  reasona- 
ble precaution  forbia  own  safety  by  mov- 
(ng  out  of  the  way.  McAdoo  v.  Railroad 
Co.,  supra;  Dally  v.  Railroad  Co.,  106  N. 
C.  301,  n  8.  B.  Rep.  820.  It  Is  not  material 
whetber(In  pasBlu^  upon  thequestions  In- 
volved In  this  case)  the  Intestate  went 
upon  the  road  under  a  llueuse  or  as  a  tres- 
passer. "The  license  to  osedoes  notcarry 
with  It  the  right  to  obstruct  the  road  and 
Impede  the  passage  of  trains. "  McAdoo's 
Case,  supra.   If  he  was  an  admitted  tres- 

gasser,  the  plaintiff  had  a  rigbtto  recover, 
,  by  the  use  of  ordinary  care  after  he 
went  upon  the  track, tbe  defendant's  serv- 
ant might  have  averted  the  Injury.  Lay 
V.  Railroad  Co.,  106  N.  C.  404, 11  8.  E.  Hep. 
412;  Clark's  Case,  supra. 

If  we  concede,  for  the  aake  of  the  argu< 
ment,  (what  we  would  not  lay  down  aa 
a  legal  proposition,)  that  thepresumptlon 
of  neRltgence  on  the  part  of  tbe  defendant 
company  arises  upon  proof  that  plaintiff's 
Intestate  was  killed  by  defendant's  engine 
on  Its  track,  (2  Wood,  By.  Law,  1096, 
note,  1101,)  there  would  be  no  presump- 
tlon.  In  the  absence  of  proof,  that  such 
negligence  was  the  proximate  cause  of  the 
Injury  to  Intestate.  Whatever  presnmp- 
tlbn  might  arise.  It  could  not  be  stronger 
than  that  created  by  express  provision  of 
tbe  statute  In  reference  to  killing  stock, 
and  that  is  rebutted  upon  the  facts  being 
shown  by  witnesses  present.  Doggett  v. 
Railroad  Co.,81N.O.^.  No  witnesses  as  to 
the  juanagemeot  of  the  train,  or  the  poal> 
tiM  and  eondnetof  in  testate  at  the  mo- 


ment when  the  Injnry  was  InHIeted,  w«r» 
offered,  except  the  engineer  and  fireman. 
Both  of  them  negatived  tbe  fact  of  seeing 
Intestate,  or  tbe  possibility  of  seeing  him, 
by  keeping  a  proper  lookout,  till  It  would 
have  been  too  late  to  save  blm  by  an  at- 
tempt to  stop  the  engine.  They  are  cor- 
roborated, rather  than  contradicted,  by 
other  testimony.  The  nature  of  tbe 
wounds  was  such,  according  to  the  evi- 
dence, as  to  lead  to  the  conclusion  that 
they  mnst  have  been  inflicted  on  the  end  of 
the  cross-tie,  where  Intestate  could  uot 
have  beeu  seen.  The  fact  tbatatabouee 
160  yards  off  tbe  road  or  np  tbe  road  tba 
headlight  shone,  without  evidence  that  it 
shone  so  brightly  as  to  make  tbe  figure  of 
a  man  dlstlugulsbable,  is  not  snfOclent  to 
go  to  the  Jury  to  show  that  tbe  Injury 
might  have  been  avoided.  There  was  no 
testimony  tending  to  show  that  Intestate 
coDld  have  been  seen  while  on  the  bridge 
or  on  the  track,  and,  In  the  absence  of 
such  evidence,  tbe  fact  that  there  was  a 
bridge  or  a  bank,  anch  aa  waa  deaerlbed^ 
In  tne  vicinity,  la  entitled  to  no  welgtat  In 
passing  upon  the  single  question  to  be 
considered.  The  fact  that  an  engine  was 
running  at  tbe  rate  of  26  or  60  miles  an 
hour  In  a  place  remote  from  town  may  be 
Important  In  determining  within  what 
distiince  tbe  train  could  have  been  stopped, 
after  the  engineer  could,  by  proper  watch- 
fulness, have  seen  Intestate  on  tbe  track  In 
an  apparently  belplesa  condition.  But  It 
was  incumbent  on  plaintiff,  If  she  would 
avoid  the  conseqitencea  of  intestate's  neg- 
ligence byshowing  someactof  defendant's 
servants  to  be  the  real  cause,  to  show  from 
her  own  teetlmony  or  that  of  defendant 
tbat  when  the  engineer  could  first  have 
seen  Intestate  he  was  not  only  on  the 
track,  but  waa  In  such  a  situation  or  con- 
dition thathecould  not  probably  escape 
If  the  tram  continued  to  move  on  without 
diminishing  its  speed,  and  neglected  to 
use  the  means  available  and  safe  to  stop 
It.  Dean's  and  Clark's  Cases,  supra.  It 
waa  not  sufficient  to  show  only  that  he 
was  seen  standlngor  walklngon  tfie track, 
McAdoo*a  Case.  After  contributory  neg- 
ligence is  shown,  the  plaintiff  cannot  re- 
lieve himself  of  the  burden  of  proving  some 
subsequent  act  or  omission  of  tbe  defend- 
ant to  have  been  the  proximate  cause  by 
offering  testimony  that  merely  raises  a 
conjecture.  He  must  show  by  fact  or  cir- 
cumstances tbe  nature  of  the  act  or  omls- 
slun,  so  that  the  inference  may  be  fairly 
drawn  that  it  was  the  Immediate  cause  of 
the  Injury.  Dpon  a  review  of  tbe  testi- 
mony, we  concur  with  tbecoart  below. 
Judgment  afllrmed. 


au  N.  C.  US) 
UZZLB  et  iL  V.  VINSON. 
(Snprsne  Oonrt  of  North  fif>niii»^-  Nor.  1, 
1892.) 

BsTme  Asms  JcneiiBtTT— Partibs— Otwnssiea 

or  JtrDOMSST. 

1.  Only  a  portr  to  a  judgment  can  be  heard 
In  a  motloa  to  set  It  astoe  on  the  gronnd  of  ir- 

regularitr. 

2.  A  Judgment  lought  to  be  vacated  on  the 
aronnd  ox  fraud  cannot  be  attacked  by  motion 
m  tiw  eaose^  but  only  1^  aa  Independent  acti<m. 
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^.  Code,  S  571,  prescribing  the  manner  In 
irh!<4i  judgments  may  be  confessed  -without 
■diem,  proTidefl  that  a  statement  most  be  made, 
rifoied,  and  verified  by  defendant,  showing  the 
■tudiint  for  which  jiidtonent  may  he  entered, 
md  authorizing  the  entry  of  judgment  therefor, 
and.  if  it  be  for  money  due,  it  must  state  the 
facts  out  of  which  the  debt  arose,  and  that 
the  snm  confessed  therefor  is  Justly  due.  Hdd, 
that  a  confession  stating  the  amount  of  indebt- 
edness.  and  anthorixinir  entry  of  Judgment  ther** 
for.  -wiUi  iuta«8t  ftvm  a  certain  date,  and  far- 
ther stating  that  it  is  for  the  amount  due  on  a 
bond  under  seal  executed  by  defendant  on  a 
given  date,  and  that  it  Is  Justly  due  tar  bor- 
rowed money,  is  sufficient. 

Appeal  from  superior  court,  Johnston 
eoDDtj;  H.  R.  Brtan,  Judse. 

Action  by  Geo.  F.  Uzile  &  Co.  against 
A.  B.  Vinson  to  set  aside  a  Judgment  coq- 
leaaed  by  defendant.  From  an  order  de- 
nying plaintllta*  motion  to  set  aside,  plain- 
tlffa  apptial.  Affirmed. 

Pou  A  Poa,  lor  appellanta.  Bvsbee  A 
BmbcBy  tor  appellee. 

MacRae,  J.  We-are  of  the  opinion  that 
hta  honor  properly  dlHinlssed  the  motion 
made  by  Uazle  and  Wilson  to  ?et  aside  the 
jDd&ment  coulessed  by  A.  B.  Vinson  la  (a- 
ror  of  Esther  Vinson.  If  the  ground  npoa 
wblcb  it  l8  sought  to  set  it  aside  were  ir- 
resalarley  only,  none  could  be  beard  to 
Impeach  It  upon  such  ground  but  a  party 
thereto.  Out  nf  the  many  decisions  to 
this  effect  Tfe  select  Dobson  v.  SImonton, 
Mi  N.  C.  492,  and  the  cases  there  cited. 

it  It  were  sought  to  vacate  this  Judg- 
ment npon  the  ground  ot  fraud,  it  could 
not  be  attacked  by  motion  in  the  caose, 
but  only  by  an  independent  action.  Sharp 
r.  Railroad  Co..  106  N.  C.  308. 11  S.  E.  Kep. 
630.  The  ground  upon  which  this  motion 
Is  made,  howerer.is  that  the  confession  o( 
Judgment  Is  void  because  of  a  failure  to 
comply  with  the  requirements  ol  the  stat- 
nte,(8ection  Code,)  which  provides  for 
the  manner  in  wblcb  Judgments  may  be 
conFensed  without  action. 

The  tbree  gronuds  upon  which  the  mo- 
tioD  to  vacate  Is  made  are  all  compre- 
hended In  the  first,— because  it  did  not 
confurm  to  the  requirements  of  the  stat- 
ute. Section  571,  Code,  reads:  "A  state- 
ment in  writing  must  be  made,  signed  by 
the  defendant,  and  .rerlfied  by  his  oatb,  to 
the  lollowlng  effect:  (1)  It  mast  state  the 
amount  for  which  Judgment  may  be  en- 
tpreU,  and  authorise  the  entry  of  judgment 
therefor.  (2)  II  it  be  tor  money  due  or  to 
become  dne,  it  must  state  concisely  the 
facts  out  ot  which  it  arose,  and  must 
show  that  the  sum  confessed  therefor  is 
Justly  due  or  to  become  due. "  The  tblrd 
subdivision  ol  this  section  doe«  not  con- 
cern oar  present  Inquiry.  The  eontessloa 
states  the  amount,  f 2,^.  and  authorizes 
the  entry  of  Judgment  therefor,  with  in- 
terest at  6  per  cent,  from  November  3, 
l!<7ft.  This  Is  In  strict  compliance  with  the 
flrst  reqnlslte  ol  the  statute.  It  further 
states  that  It  la  lor  the  amount  dne  un  a 
bond  under  seal,  fczecated  by  defendant  to 

Elalattfl,  dated  November  1, 1K76;  that  It 
ijaatlydue;  and  that  It  Is  for  borrowed 
money.  This  seems  to  as  to  be,  but  for  a 
little  tautology,  as  concise  a  statement  of 
the  indebtadilew*  with  the  lacts  out  of 


which  It  arose,  as  cnnid  he  made.  It  sets 
forth  the  debt  and  the  consideration,  so 
that  any  other  creditor  may  scrutinise  the 
transaction  and  Inquire  into  Its  honesty 
and  good  laith.  In  Davidson  Alexan- 
der, 84  N.  0.  621,  where  tbls  statate  was 
lucidly  considered  and  construed,  the  con- 
fession was  for  a  certain  sura  said  to  be  a 
debt  now  Justly  due  said  plaintiff  by  said 
defendant,  arising  from  the  acceptance  ot 
a  draft,  ot  which  the  following  Is  a  copy," 
etc.  The  draft  was  drawn  upon  and  ac- 
cepted by  J.  A.  Smith.  The  confession  ol 
Judgment  was  made  upon  tbls  draft  by  J. 
A.  Smith,  president  of  the  Empire  Mining 
Company,  and  It  was  sought  to  bind  the 
property  of  this  compan.r  by  the  judgment 
so  confessed.  The  demands  ol  the  statute 
were  In  that  case  said  to  be,  what  was 
the  real  conslderatloa  of  that  draft,  the 
time  and  manner  ot  Its  creation?  The  in- 
formation upon  those  points  was  meager 
and  insufficient.  In  the  ease  ol  Davenports 
V.  Leary,  95  N.  C.  203,  tbe  attempted  con- 
fession was  upon  a  note,  the  consideration 
of  which  was  not  stated,  and  upon  an 
open  account  appended  to  tbe  affidavit, 
but  not  made  part  ot  the  same.  Without 
in  any  way  relaiing  the  strictness  of  the 
rale  adopted  lor  the  constroction  ot  theee 
confessions  ol  Judgment,  tor  the  reasons 
given  In  the  ahove-clted  opinions,  we  hold 
that  the  confession  In  the  case  before  us  is 
a  full  compliance  with  the  terms  of  the 
statute.  The  bond,  which  Is  presumed  to 
have  been  in  poasffision  of  the  obligee,  is 
fully  described  In  the  affidavit,  and  a  bond 
of  the  precise  description  of  that  In  the 
confession  in  affixed  thereto  to  make  op 
thtt  Judgment  roll.  No  error.  Affirmed. 


(Ul  N.  C.  1*6) 
ESTES  et  nx.  r.  JACKSON. 
(Supreme  Ooort  of  North  Oarolina.   Nor.  1, 

1892.) 

EsTOPPBL — Bt  Deed — New  Thiaitt-Ebvisw. 

1.  Where  one  oiroing  the  fee  of  land,  but 
fluppostng,  under  a  misapprehension  of  title, 
that  she  has  only  a  life  estate,  and  that  helra 
are  entitled  to  the  remainder,  assents  to  a  con- 
veyance by  the  hdrs  of  their  sapposed  Interest, 
with  reservation  only  of  a  life  estate,  and  with- 
out receiving  any  part  of  tbe  consideration,  or 
making  any  representatioD  as  to  the  rights  of 
said  heirs,  or  being  guilty  of  any  misrepresen- 
tation aa  to  her  own,  tiat  merely  signs  the  deeds 
executed  by  the  heirs,  although  not  a  party,  this 
does  not  estop  her  grantee  from  aswerting  la- 
terest  In  the  premises,  , 

2.  Tbe  granting  of  a  new  trial  on  affidavits, 
alleging  the  courrs  misimderstanding  of  the 
testimony  In  a  case^  is  a  matter  of  Imaeretlsa 
not  UaUe  to  review. 

Appeal  from  aap«rlor  court,  QranvlUe 
coanty;  Winston,  Judge. 

Aetlon  by  L.  D.  Estes  and  wife  agalnat 
M.  J.  Jackson,  tor  waste  alleged  to  have 
been  committed  by  defendant  on  land 
claimed  by  him  under  a  deed  from  Mrs. 
Lloyd,  and  claimed  also  by  tbe  plaintiffs. 
Plaintiffs,  after  submitting  to  a  nonaalt, 
appealed.  Affirmed. 

J.  T.  Straybora  and  A.  W.  Qrabam,  for 
appellanta.  J.  H.  Flemtasr,  for  appellee. 

Shbfbebo,  J.  Without  discassing  the 
general  doctrine,  It  la  aofficlent  to  say  tu 
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the  present  case  that.  In  order  to  work  an 
estoppel  in  pain,  "  there  mast  be  conduct— 
BctH,  lanfcuaife.  or  ellencft—amonntlogr  to 
a  representation  or  a  concealment  of  ma- 
terial facts."  and  that  "the  truth  concem- 
tng  theae  facts  most  be  unknown  to  the 
party  claiming  the  beneBtuf  tbe  estop- 
pel.''^ S  Pom.  Eq.  Jur.  264.  "Tbe  estoppel 
Is  removed  by  proof  that  the  party  claim- 
ing Its  exUteucp,  «ven  tbouKb  mistaken  In 
regard  to  bis  riffbti^  at  law,  bad  notice  of 
tbe  actual  state  of  tbe  facts  at  the  time  of 
actiuK  upon  tbe  representation ;  and  this, 
tfaouKb  tbe  representation  was  made  an- 
der  oath."  Blgelow.  Estop.  520.  "The 
estoppel  does  nut  apply  where  everything 
la  equally  well  known  to  both  parties.  * 
Herm.  Estop.  §  957;  Blsp.  Eq.  288;  Dochess 
of  Kingston's  Case,  noteti,  Smith. Lead.  Cas. 
1999.  3010;  Holmes  v.Crowell.TSN.C.  618; 
Lottln  T.  Crossland.  94  N.  C.  76;  Exum  r, 
Coffdell.74N.C.m;  Mayo  v. Leggett. 96 N. 
C.  237, 1  S.  E.Bep.622.  In  Esnm  T.Cogdell 
tbe  court usesthetollowtnglanffiiage:  "In 
this  case  it  appears,  either  by  admlmlon 
or  tbe  flndlngs  of  tbe  Jury,  that  tbe  plain- 
tiff knew  all  tbe  material  facts  In  regard 
to  the  title,  and  could  not  have  been  de< 
c^ved  by  misrepresentations  ol  tbe  de- 
fendant." Applying  tba  foregoing  prind- 
plea  to  tbe  facta  before  us.  It  Is  plain  that 
there  Is  no  estoppel.  Mrs.  Lloyd  was  the 
owner  In  fee  of  the  land  in  controversy, 
tbe  same  having  been  conveyed  to  her  by 
one  N.  E.  Cannady.  She,  ber  cblldren, 
and  tbe  purchaser  were  all  alike  Ignorant 
of  tbe  legal  effect  of  the  conveyance,  which 
was  read  to  tbe  parties  at  the  time  of  the 
preseat  transaction.  It  was  supposed  by 
them  that  Mrs.  Lloyd  had  hnt  a  life  estate, 
and  that  the  children  were  entitled  to  a 
reraalndpr  in  fee.  The  plaintiff  purchased 
what  she  underetood  was  tbn  interest  of 
the  children,  and  the  conslderatlnn  was 
paid  to  them  alone.  Mrs.  Lloyd  appears 
to  have  had  nothing  to  do  with  the  trans- 
action but  to  signify  her  asaent  to  the 
sale,  which,  in  view  of  tbe  onderstandlng 
of  the  persona  Interested,  was  entirely  un- 
necettsary.  She  made  no  representation 
as  to  the  rights  of  tbe  children,  except  to 
state,  In  effect,  that  she  was  willing  that 
they  sbonid  sell  their  supposed  Interest, 
reserving  to  hcrsell  a  life  estate.  This,  as 
we  have  seen,  was  done  In  view  of  a  mln- 
apprehension  of  her  title,  which  misap- 
prehension was  common  to  all  of  the  par- 
ties: and  It  cannot  reasonably  be  Inferred 
that  anything  she.  said  or  did  bad  the 
slightest  effect  In  misleading  the  plaintiff. 
There  was  no  withholding  of  informa- 
tion on  ber  part,  bat,  on  the  contrary, 
every  fact  which  she  knew  concernlug  her 
title  was  equally  well  known  to  the  pur. 
chaser.  She  was  no  party  to  the  deeds 
executed  by  her  cblldren,  und  her  slgna- 
tnre  to  the  same  was  of  no  effect.  King 
V.  Bhew,  108  N.  C.  696, 13  S.  E.  Rep.  174. 
Having  received  no  consideration,  and  be- 
ing guilty  of  no  misrepresentation  or  con- 
cealment as  to  tha  real  tacts  coDstltotlng 
her  title,  there  Is  nothing  In  tbe  nature  m 
fraud,  either  actual  or  constructive, 
which  can  estop  her  grantee  from  assert- 
ing ber  Interest  in  the  premiaen.  The 
affidavits  filed  before  his  honor  in  refer- 
ence to  hia  alleged  mlsonderstandlng  of 


the  testimony  cannot  be  conslderetl  by  an. 
The  granting  of  a  new  trial  a  poo  such  a 
ground  is  a  matter  of  discretion,  and  not 
the  subject  of  review  In  this  court.  Hun- 
den  V.  Casey,  98  N.  a  »7;  MeColloek  t. 
Doak,  88  N.  G.  967*. 
Affirmed. 


OU  N.  G.  SS) 
ATDLBTT  v.  FSNDLBTON  et  aL 
(Snvmne  Ooort     North  OaioaDa.  Nov.  1, 

X892.) 

FxBTmoir— Lira  Bstatb  Aim  Bsmaindbrb. 
Parties  holding  under  a  deed  matiiig 
a  life  estate,  as  to  one  third  of  the  remainder 
ah  estate  in  fee,  and  as  to  the  other  two  thirds 
on  estate  for  life  In  severalty  nnto  two  Inftuts. 
bor  and  girl,  for  hia  or  her  natnral  life,  but  If 
both  sball  die  leaving  issue  of  their  body,  or 
the  body  of  either,  or  the  Issae  of  ani^,  them 
the  said  two  thirds  to  go  to  the  remainder- man 
first  mentioned,  but,  if  one  shall  die  lesTlDg  no 
Issue,  thai  one  moiety  of  bis  or  her  Interest  ta 
go  to  said  remainder-man  bi  fee,  and  the  other 
moiety  to  the  siurlvor  for  life,  and  tlien  to  hia 
or  her  laflae,  but  faiilne  Issae,  or  the  issue  of 
such  at  the  death  of  the  survivor,  then  again 
to  said  remainderman  in  fee,  are  not  entitled 
to  sale  for  partition;  since  Act  1887.  c.  214,  de- 
claring that  the  existence  of  a  life  estate  shall 
not  bar  a  sale  of  the  rconainder,  but  that  the 

Earties  diali  be  deemed  seised  and  possessed  as 
'  no  life  estate  existed,  although  not,  however, 
to  interfere  with  the  possession  of  such  life  es> 
tate,  does  not  extend  to  a  remainder  whidi  is 
oontingent,  even  though  represented  by  some 
p^on  in  esse;  and  ^irticularly  are  said  pax^ 
ties  not  entitled  when  ootaln  of  tlism  an  op* 
posed  to  partitloD. 

Appeal  from  superiurcourt.Fasquotank 
county;  Gburqk  A.  8BDroBD,  Judge. 

Special  proceeding  by  E.  F.  Aydlett 
against  George  B.  Pendleton  and  others, 
ciimraenced  before  a  clerk  of  tbe  superior 
court,  and  heard  before  the  Judge  on  ap- 
peal, asking  a  sale  of  certain  land  for 
partition. 

The  parties  claim  under  the  following 
deed:  "This  deed  made  tbe  let  day  of 
March,  1KS8.  between  Charles  Gulrkin, 
truRtee.  and  Andrew  L.  Pendleton,  parties 
of  tbe  flrat  part,  and  Jane  R.  Pendleton, 
George  W.  Pendleton,  and  Kate  Pendle- 
ton, parties  of  tbe  second  part,  each  and 
all  of  the  county  and  state  above  named, 
witnesseth :  That,  whereas  the  satd  An- 
drew L.  Pmdleton  la  Justly  Indebted  to 
Mrs.  Jane  R.  Pendleton  in  the  sum  of  one 
hundred  and  flfty-nlne  22-100  dollars,  evi- 
denced  by  a  certain  Judgment  docketed  In 
the  county  of  Pasquotank  on  tbe  lltbday 
of  April,  1888,  and  by  a  certain  note,  and 
in  tbe  sum  of  three  hundred  dollars,  with 
Interest  from  the  22d  day  of  May,  188K, 
which  said  note  la  secured  by  a  deed  ol 
trust  duly  recorded  in  the  office  of  tbe  reg- 
ister of  deeds  of  Pasquotank  county,  on 
the  22d  day  of  April,  1888.  In  which  said 
deed  of  trust  the  said  Charles  Gulrklo  Is 
trustee;  and  whereas,  these  claims  consti- 
tute a  flrat  Hen  and  Incumbrances  on  tha 
land  hnelaafter  described:  Now,  there- 
fore, this  deed  further  wltnessetb  that  lor 
and  in  consideration  of  tbe  premises,  and 
the  further  sum  of  ten  dollars  In  band 
paid  by  the  parties  of  the  second  part, 
the  receipt  of  which  Is  hereby  acknowl- 
edged, tbe  aaid  Chariea  Gnlrkln,  trostee  aa 
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atorcMld,  nna  tbe  said  Andrew  £«.  Pen- 
dleton, have  given,  granted,  barKalned, 
•old,  and  conveyed,  and  by  tfaeae  presents 
do  give,  grant,  bargain,  eell,  and  convey, 
untu  the  parties  of  the  aeeond  part  la  In-' 
tereat  m*  to  time  and  amutint  of  enjoy- 
i&ent,  and  bo  forth,  as  bArelnaf  ter  set  uat, 
the  tollowlnK  pieces  and  parcels  of  land, 
to  wit:  mtnated,  lying,  and  being  In  the 
town  of  Elisabeth  City,  commenclug  at 
tbe  northeast  corner  of  Main  and  Water 
streets ;  thence  northerly  along  Water 
street,  torty-foar  feet;  thence  easterly  In 
a  direction  parallel  to  Main  street,  aboat 
torty-flva  feet,  to  tbe  lauds  of  the  late 
Ueorge  W.  Charles  and  others;  thence 
sootherly  along  said  property  to  Main 
street;  thence  westerly  along  Main  street 
to  Water  street.  To  have  and  to  hold 
the  above-mentioned  and  described  prop- 
erty onto  the  said  Jane  H.  Pendleton  for 
and  dnring  the  term  of  hernatural life, free 
from  the  control  and  incnmbrances  of  any 
and  all  persons  whatsoever.  To  have 
and  to  hold  one  third  of  the  remainder 
onto  tbe  said  Robert  D.  WllllamB  and  his 
heirs  forever.  To  have  and  to  hold  the 
other  two  thirds  of  tbe  said  remainder  in 
equal  parts  In  severalty  nnto  the  said 
George  W.  Pendleton  and  KatePendleton, 
each  (or  her  or  his  natural  lite,  but  If  the 
said  George  or  the  said  Kate  shall  die 
leaving  Issne  of  thdr  body,  or  the  body  of 
either,  or  tbe  Isane  of  said  Issne,  living  at 
the  time  of  bis  or  ber  death,  tbeu  to  have 
and  to  hold  the  part  of  tbe  one  so  dying 
and  so  leaving  lineal  belrs  nnto  the  said 
George  W..  or  onto  her.  tbe  said  Kate, 
and  hie  or  her  heirs  in  fne,  forever.  But  If 
the  said  George  W.  or  tbe  said  Kate  aball 
die  wltbont  leaving  sneb  Issne  or  the  Issoe 
ofsncb  at  bis  or  her  death,  then  to  have 
and  to  bold  tbe  remainder  after  their  life 
ivtate  onto  the  said  Robert  D.  Williams 
and  his  hein  in  fee.  But  If  either  the  said 
George  or  the  said  Kate  shall  die,  not 
leaving  IsBoe  of  tbe  body  of  the  one  dy- 
log.  bat  leaving  the  other  sorviving,  then 
to  have  and  to  hold  the  part  of  the  one 
so  dying,  one  moiety  thereof  nnto  the  said 
Kobert  D.  Wllllauis  and  hie  beirs,  and  one 
half  thereof  onto  the  survivor  for  and  dur- 
ing the  term  of  tfaelr  natural  life,  and  if 
the  sorvlvor  shall  die,  leaving  Issue  living 
at  his  or  ber  death,  or  the  Issue  ol  such, 
then  to  have  and  to  hold  tbe  part  last 
mentioned  onto  the  eald  anrvivor  and  his 
or  her  heirs.  But  If  the  survivor  shall 
die,  not  leaving  Issne  at  hia  or  her  death, 
or  the  Isaae  of  such,  then  the  remainder  of 
the  said  life  estate  herein  granted  to  have 
and  to  bold  untu  the  said  Robert  D.  Wil- 
liams and  bis  heirs.  Tbe  object  of  thus 
limiting  the  estate  herein  granted  being  to 
secare  tbe  same  to  the  blood  of  the  said 
Jane  R.  Pendleton.  In  ezdnslnn  of  tbe 
relatione  ol  the  hall  blood  ol  the  said  Geo. 
W.  and  Kate,  on  side  of  tfaelr  lather,  the 
said  Andrew  L.  Pendleton.  In  witness 
whereof  the  aald  parties  have  hereunto 
placed  their  hands  and  seals  this,  tbe  day 
and  date  above  written.  A.  L.  Pbndle- 
To.f.  [Seal.)  C.  GmKKtH.  [Seal.]  Wlt^ 
ness:   W,  J.  Ghitfih." 

Plaintiff  owns  the  Interest  of  Jane  R. 
Pendleton  and  Robert  D.  Williams  nnder 
■aid  deed.    Tbe  defendants  George  and 


R-ato  Pendleton  are  Infants,  nnmarHed, 
and  without  Issne,  and  oppose  tbe  sale. 
From  an  order  refusing  the  rellel  songfati 
plaintiff  appeals.  Affirmed. 

Grundy  A  Aydlett,  for  appellant.  Af. 
diAoibera  Smith,  for  appellees. 

Sbbphebd,  J.  At  common  law,  as  Is 
well  known,  there  could  be  nocompnlsory 
partlUon  between  tenants  In  common, 
and  It  was  within  the  power  of  each  co- 
tenant  to  annoy  and  Injure  the  others  by 
an  unreasonable  assertion  of  bis  undoubt- 
ed right  to  be  In  possession  of  every  part 
of  tbe  lands  of  the  cotenancy.  There  be- 
ing no  right  to  the  exclusive  poaseHilon 
of  any  particular  part,  neither  co tenant 
had  that  Incentive  to  Improve  or  even  to 
cultivate  tbe  land  so  held  In  common  as 
would  Invariably  attend  a  tenancy  In  sev. 
eralty ;  and  as  the  chief  evils  of  tbe  former 
BpBL-les  of  tenancy  grew  out  of  tbe  right 
of  each  tenant  to  the  immediate  posses- 
sion of  tbe  whole,  the  statutes  of  81  ft  82 
Hen.  Yin.,  compiling  partition  by  writ, 
have  been  held  in  England  and  America 
to  apply  only  to  each  tenants  In  common 
as  have  a  present  right  of  possession. 
"  By  the  former  statute,  none  bnt  teuautB 
of  the  freehold  who  had  estates  of  Inher- 
itance could  have  partition,  and  only 
against  tenants  ol  the  freehold.  By  the 
latter,  tenants  for  life  or  years  might  bave 
partition,  bat  not  to  affect  the  reversioner 
or  remainder-man."  Wood  v.  Sugg,  81 N. 
C.  93.  This  has  always  been  tbe  law  In 
North  Carolina,  until  the  act  of  IbST,  c.  214, 
in  which  It  18  provided  "  that  the  existence 
of  a  life  estate  In  any  land  shall  not  be  a 
bar  to  a  sale  for  partition  of  tbe  remain- 
or  reversion  thereof,  and  for  the  pu^ 
posee  of  partition  the  tenants  in  commoii 
shall  be  deemed  seised  and  possessed  as  If 
no  lire  estate  existed.  Bnt  this  shall  not 
Interfere  with  tbe  poBseseion  of  tbe  life 
tenant  during  tbe  existence  of  his  estate." 
It  is  entirely  clear  that  the  statute  does 
not  apply  to  contingent  remainders  or 
other  uncertain  future  interests,  and  ae 
to  these  it  is  well  settled  that  they  cannot 
he  sold  tor  partition.  Simpson  v.  Wallace, 
88  N.  C.  477;  Williams  v.  HaBsell,  74  N.  O. 
434;  Watson  v.  Watson,  8  Junes,  Eg.  400; 
Ex  parte  Miller,  90  N.  C.  625;  Irvin  v. 
Clark,  98  N.  C.  446,  4  S.  E.  Rep.  80.  Such 
bring  the  law,  we  are  nnable  to  see  bow 
the  court  conld  have  ordered  a  sale  In  the 
present  case.  Conceding  It  to  he  true,  as 
contended  by  the  petitioner,  that  the  Issue 
of  Kate  and  George  can  never  take  as 
such,  and  that  their  existence  at  the  time 
of  tbe  death  of  said  George  and  Kate  Is 
only  a  contingency,  upun  the  happening 
of  which  the  estates  of  the  latter  are  to 
he  enlarged  Into  fees  simple,  thns  patting 
in  operation  the  rnle  lnShelley'aCa8e,siich 
estates  are  nevertheless  subject  to  be 
opened  and  be  defeated  or  modified  by  cer- 
tain contingencies  which  can  only  be  de- 
termined at  the  death  of  the  said  George 
and  Kate.  Thus,  if  both  of  these  parties 
should  die  without  leaving  Issue  or  the 
Issue  of  such,  then  the  whole  estate,  sub- 
ject to  these  limitations  (being  two  thirds 
Interest  In  the  property)  will  go  by  way 
of  remainder  In  fee  to  R.  O.  WlUiauis. 
If,  however,  one  of  the  eald  partiM  ehall 
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die,  leavlDKno  such  issue,  theo  one  moiety 
of  his  or  her  Interest  la  to  goto  said  R. 
O.  WllllBniH  In  fee,  and  the  other  to  the 
snrTlvor  during  hie  or  hernatural  life, and 
then  to  bis  or  her  issue;  botfalllngin  issue 
or  the  Issue  of  ancb  at  the  death  o<  the 
BarvlTor.  then  to  said  R.  D.  Williams  In 
fee.  Tbne  It  wDl  be  seeD  that,  even  accord- 
ing to  this  coDstmctlon  of  the  deed,  there 
are  future  contingent  Interests,  and, 
though  these  may  be  represented  by  some 
person  in  ease.  It  cannot  authorize  the 
Gonrt  In  decret^Iiig  a  sale  for  partition, 
where  there  Is  ub}ectIon  by  some  of  the 
parties  interested.  It  Is  true  that  In  some 
loBtaocee  a  person  may  represent  the  In- 
terests of  others  his  class  who  are  not 
tn  esse,  but  the  court  only  decreesa  sale  In 
Huch  pases  where  the  interests  of  the 
parties  will  be  materially  and  essentially 
promoted.  Such  Is  not  the  case  before  us. 
It  la  sltuply  a  petition  for  a  sale  for  parti- 
tion, and  It  18  an  Inflexible  rale  of  this 
conrc  that  no  saeb  sale  will  be  decreed 
where  there  are  contingent  remainders  or 
other  future  conditional  Interests,  nnlees 
all  of  the  persons,  who  may  by  any  posal* 
blllty  be  Interested,  unite  In  asking  for 
ancb  T^iet.  Affirmed. 


(UX  N.  c.  !»)_ 

FBBRT  et  sL  r.  BRA€K}. 
(Snvreme  Oonrt  of  Nortli  OaroUna.   N«r.  1, 
1892.) 

CteATTSL  MtnTOAQs— BsooRmira— Bumanmn— 
Waitbk  or  Lnnr  bt  NonifroBOBHiHT. 

1.  Code.  I  1246.  inbd.  1,  proridei  for  the 
reeordlntr  of  an  InstrameDt  reqiuriug  re^tratlon 
after  exHibition  to  the  clerk  of  the  aupenor  court 
of  the  couDbr,  wfth  the  certificates  thereto  at- 
tached. HOd,  that  an  A«ricaltural  mortgage, 
duly  executed,  is  admiasible  In  eTidence,  though 
tbe  fleal  of  the  clerk  waa  not  recorded. 

2,  An  agricultnral  mortgage  prorided  that  if 
by  October  15th.  the  aforesaid  indebtednesa  has 
not  been  discharged  br  the  proceeds  of  the  sale 
of  said  crops,  or  otherwise,  tae  mortgagee,  is  aa- 
thorized  to  take  possesion  of  said  property,  and 
sell  the  same  to  satis^  the  amount  doe.  add, 
that  the  mort^gee  did  not  walre  his  mortgage 
jjen  hy  failing  to  enforce  the  same  for  30  days 
after  the  day  specified,  though  the  crops  were 
matured  before  that  date. 

Appeal  from  superior  eoort,  Granville 
county;  Wbitarek,  Judge. 

Action  by  Perry  &  Pa ttemon.  copart- 
ners, against  Duncan  Bragg.  After  ap- 
peal from  Justice's  court,  tbepartles  agreed 
on  a  statement  of  fact.  Flaintllts  had 
Judgment,  and  defendant  appeals.  Af- 
firmed. 

The  other  facts  fully  appear.  In  the  fol- 
lowing statement  by  Avery,  J. : 

The  case  agreed  upon  Is  as  follows: 
"That  on  the  2lBt  day  of  Febrnary,  1888, 
one  Ira  N.  Purkerson.  a  resident  of  the 
eonnty  of  Qranvllle,  executed  and  deliv- 
ered to  the  plaintiffs,  residents  of  the  coun- 
ty of  Franklin,  the  agrlcaltural  lien  and 
chattel  mortgage  hereto  annexed  marked 
'Exhibit  A,' on  which  there  Is  now  due 
the  sum  of  fifty  dollars,  with  interest. 
That  the  same  was  probated  by  a  Jnstice 
of  tbe  peace  of  Franklin  county.  The 
probate  of  said  Justice  Is  certifl<>d  by  the 
clerk  of  the  superior  court  of  Franklin 
eonnty,  witb  bis  official  seal  attached. 


Tbelnstrnment.  wlthtbecerttOcate,  includ- 
ing the  certificate  of  theclerk  of  the  superior 
cotirt  of  Granville  county,  was  duly  regis- 
tered In  the  office  of  the  register  of  deeds 
for  GranviUe  county,  February  £7,  lft88,  la 
Book  28,  page  77,  but  tbe  official  seal  of  tbe 
clerk  of  superior  canrt  of  Franklin  county 
was  not  recorded.  Tbe  said  instrument, 
with  all  certificates.  Is  made  part  of  this 
agreement.  That  some  time  In  November, 
1888,  the  defendant  purchased  fromtbesald 
Purkerson  part  of  the  crops  conveyed  by 
said  instrument, of  tbevalneof  forty-seven 
dollars.  It  Is  agreed  that  It,  upon  this 
statement  of  facts  and  tbe  law  arising 
thereunder,  his  honor  shall  be  of  oplnloa 
that  the  plaintiff^  are  entitled  to  recover* 
Judgment  shall  be  entered  for  the  plain- 
tiffs for  forty-seven  dollars,  wltfa  Interest 
from  tbe  date  of  the  summons  In  this  ac- 
tion,and  costs;  otberwlse,jDdgment  shall 
be  entered  for  defendant."  The  certltt- 
eates  to  Exhibit  A  are  as  follows :  "  North 
Carolina,  Franklin  county.  The  ezecution 
of  the  foregoing  instrument  waa  this  day 

firoven  before  me  by  the  oath  and  exam- 
nation  of  M.  A.  Aiford,  tbe  subscribing 
witness  thereto.  Witness  my  band  and 
private  seal  this  22d  day  of  February,  1888. 
F.  P.  PiBRCE,  J.  P.  [Seal  J  "  **  North  Caro- 
lina, Franklin  county.  I,  A.  W.  Pearce,  C. 
B.  C,  do  hereby  certuy  that  F.  P.  Pierce  is 
an  acting  Jostice  of  the  peace  for  said 
county,  and  that  tbe  above  Is  bis  gennlne 
signature.  Witness  my  band  and  official 
seal  this  24tb  day  of  February,  18K8.  A. 
W.  Prakce,  Clerk  Superior  Court,  [Seal.]  " 
"North  Carolina,  Granville  county.  I, 
R.  W.  Lasslter,  C.  8.  C,  do  hereby  certify 
that  the  foregoing  instrument  has  beeo 
duly  proven,  as  appears  from  the  fore- 
going seals  and  certificates.  Let  the 
same,  witb  said  certificates,  be  registered. 
Witness  my  band  and  seal  this  27th  day 
of  March.  18S8.  R.  W.  Lasbiteh,  Clerk 
Superior  Court."  "Recorded  in  the  office 
of  tbe  register  of  deeds  of  Granville  coan- 
N.  C.  Book  No.  28,  page  77,  etc.  V. 
H.  PuRTBAR,  Register  of  Deeds.  Fsby. 
27th.  1888,  at  2  o'clock,  P.  M."  Tbe  de- 
fendant contended  that  as  Ira  N.  Pnrker^ 
sun,  the  maker  of  the  deed,  raided  In 
Oranvllle,  the  deed  should  have  been 
proved  or  acknowledged  in  that  county, 
under  the  provislouB  of  section  1246  of  the 
Code,  and  not  in  tbe  county  of  Fraufcltn, 
and  this  defect  of  pmbate  Is  not  cured  by 
Act  1891.  e.  12.  (1)  This  contention  was 
overmled  by  his  honor,  and  defendant 
excepted.  The  defendant  contended  that, 
as  the  official  seal  of  the  clerk  of  the  su- 
perior court  of  Franklin  county,  attached 
to  his  certlBcate  to  tbe  deed,  was  not 
tstered  with  tbe  deed  in  Oranvllle  eonn- 
ty, the  registration  was  so  defective  m 
not  to  be  lawful  notice  to  the  defendant, 
as  a  purchaser  of  property  conveyed  In 
said  deed.  (2)  This  contention  overruled 
by  his  honor,  and  defendant  excepted. 
Tbe  defendant  contended  that  the  clause 
of  said  deed  which  reads  as  follows,  to 
wit:  "And  If  by  tbe  16th  day  October, 
1888,  the  aforesaid  indebtedness  has  not 
been  discharged  by  the  proceeds  of  tbe 
sale  of  eald  crops  or  otherwise,  then  the 
party  of  the  second  part  Is  authorised  to 
take  possession  of  said  property,  and  sell 
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the  Hame,**  etc., — Bhonld  be  conetraed  as 
coDlerrlDg  npuo  the  maker  of  said  deed 
the  power  to  sell  said  crops  tor  the  paj- 
laent  of  the  debt  thereby  eecored  at  any 
time  before  the  party  of  the  second  part 
efaoald  take  posseeslon  of  the  same.  (8) 
This  contention  was  overruled  by  his 
honor,  and  defendant  excepted.  The  de- 
fendant contended  that  an  to  thecrops  men- 
tioned In  said  deed  the  deed  operated  only 
an  an  agrlcaltnral'Uen  to  secure  tbeaum  of 
920  tbereafter  to  be  supplied  to  Fnrkeraon 
by  the  plalntllTs,  and  that,  as  defendant 
purcbaBed  a  part  uf  said  crops  only,  he 
should  not  be  held  liable  in  any  event  tor 
more  than  said  sum  of  920  and  the  InteN 
est  thereon.  (4)  This  contention  wasover- 
rnled  by  his  honor,  and  defendant  ex- 
cepted. 

John  W.  Haya,  for  appellant.  N,  T. 
GulIeXt  tor  app^leee. 

Avert.  J.,  [after  stating  the  facta.)  The 
plaintltlBuDered  Inevldenceachattel  mort- 
gaKe,  executed  to  them  by  one  Ira  N.  Park- 
ersou,  which  had  been  proven  bpfnre  the 
clerk  of  the  superior  court  of  Franklin 
coauty,  and  to  which  bis  certificate,  at- 
tested by  bis  sealtfaad  been  affixed  In  prop- 
er form.  The  defendant  excepted  to  the 
rnllnfc  of  the  eonrt  that  the  mortf^aKe 
was  competent,  on  the  Kroond  that  in  the 
ref^lstry  of  it  in  Granvllleronncy  the  seal  of 
tbe  clerk  was  not  recorded.  In  Freeman 
V.  Hatley,  3  Jones,  (N.  C.)  116,  the  court 
after  dlstlnRulsblnK  thecases  where  an  ex- 
amination la  taken  out  of  tbe  state,  and 
where  there  is  a  special  requirement  In  the 
statute  as  to  the  record  of  such  probate,  say 
that  the  statute  then  in  force  (Rev.  Code, 
c.  37,  §  1)  did  "not  require  the  fact  of  pro- 
bate to  be  regiutered."  Jadge  Pearson. 
tor  the  court,  pointed  out  the  practice 
where  tbe  deed  was  proven  In  the  cOnnty 
court  lu  the  toUowlnK  language:  "The 
regolar  course  is,  when  a  deed  Is  proven 
or  acknowledged  In  the  roanty  court,  to 
moke  an  entry  of  tbe  fact  In  the  minutes, 
and  for  the  clerk,  by  way  of  Identifying  tbe 
deed, to  indorseon  lt*Proved,and  ordered 
to  he  registered;'  but  there  lit  no  statnie 
which  requires  tbe  register  to  pat  tbe  In- 
dorsement on  bis  books;  and,  If  tbe  orig- 
inal be  lost,  we  suppose  the  most  plenary 
proof  would  be  a  certified  copy  from  tbe 
register,  and  also  a  certificate  of  the  clerk 
of  tbe  county  court  that  the  deed  bad  been 
proved  and  ordered  to  be  registered.  * 
The  court  say  farther,  in  substance,  that 
where  the  certlQcute  and  flat  were  made 
by  a  Judge  of  tbe  supreme  court,  (not  the 
superior  court,)  there  Is  no  secondary  evi- 
dence of  It  it  lost;  but  In  that  event  the 
m axl m  omnta  prmaum an tur  rtta  acta 
comeM  to  tbe  aid  of  the  clerk's  Indorsement. 
TheCodp,  S  1246.  Is,  In  so  far  as  It  bears 
upon  our  case,  in  the  same  language  as 
chapter  87,  {  1,  Bev.  Code,  construed  by 
the  court  in  Freeman  v.  Hatley,  while  an- 
other statute  (Code,§  112,  L8])  requires  tbe 
clerks  of  the  superior  courts  to  record  In 
tbeir  general  order  books  copies  of  all  flats 
made  by  them.  This  construction  of  the 
statutes  fluds  support  in  other  adjudica- 
tions of  this  court.  Love  v.  Harbin,  87  N. 
C.  249;  Johnson  v.  Pendergrass,  4  .Tonra. 
'M.  C.)  480.  Wedo  not  commend  tbe  prac- 


tice of  omitting  the  certificate  and  flat 
whenthedeed  is  recorded  by  the  register  oi 
deeds,  because  a  full  record  will  prove  con- 
venient and  nseful  in  case  tbe  original 
should  be  lost ;  but  it  would  often  prove 
hard  measure  If  tbe  statutory  requirement 
were  made  more  stringent,  orthe  interpre- 
tation of  tbe  law  now  in  force  were  less 
liberal.  Iflt  Isunteasentlal  tbattheclerk's 
ct*rtiHcate  should  be  entered  of  record  at 
all.  It  is  certainly  not  material  that  a  seal 
should  have  been  omitted  In  the  attempt 
on  tbe  partof  tbe  register  to  record  It  with 
the  deed.  The  ease  of  Williams  v.  QrlEBn, 
4  Jonns,  (N.  C.)  81,  cited  by  the  defendant, 
was  one  where  a  deed  which  had  been  reg- 
istered, but  bad  no  Indorsement  of  a  pro- 
bateon  it,not  even  thatdeclared  sufficlf'nt 
in  Freeman  t.  Hatley,  supra,  '("Proved, 
and  ordered  to  be  registered,")  was  beld 
not  competent  as  evidence,  because  It  did 
not  appearto  havebuen  proven.  In  Todd 
V.  Outlaw,  79  N.  C.  235.  It  appeared  that 
an  attempthad  been  made  to  proven  deed 
before  a  Justice  of  the  peaceot  Ulster  coun- 
ty, \.  Y.,  whose  official  character  was 
sustained  by  a  certificate  of  a  clerk  of  a 
court  of  record  of  the  same  county.  Tbe 
Judge  of  probate  of  Bertie  county  had 
added  his  flat  to  this  proof,  and  the  mort* 
gage  deed  had  been  registered.  The  case 
of  De  Conrcy  v.  Barr,  Busb.  Eq.  IRl,  Is  one 
of  those  distinguished  by  Pgabbon,  J..  In 
Freeman  v.  Hatley,  supra,  because  the 
deed  was  proven  before  a  commissioner 
outside  of  the  state.  The  mortgage  pro- 
vided that  "If,  by  ttaa  lStta  day  of  October, 
1888,  the  aforesaid  indebtedness  haa  not 
Iwen  discharged  by  the  proceeds  of  the  sale 
of  said  crops,  or  otherwise,  then  the  par- 
ty of  the  second  part  Is  authorized  to  take 
possession  of  said  property,  and  sell  the 
same,  or  so  much  thereof  as  will  satisfy 
the  amount  then  due,  and  all  costs  and 
expenses  In  any  way  Incurred  by  said  seli- 
nre  and  sale.  Butif  said  Indebtedness  shall 
be  paid  off  and  discharged  by  tbe  16th  day 
of  October,  1888,  then  this  conveyance  t« 
be  null  and  void."  Tbe  plaintiffs  ad- 
vanced to  Purkerson  the  sum  of  980  at  the 
time  of  the  execution  of  the  deed,  and  sub- 
sequently, from  time  to  time,  920  in  addi- 
tion, which  sum  it  is  admitted  is  now  due 
under  tbe  contract  entered  Into  by  him  by 
virtue  of  the  mortgage.  But  tbe  defend- 
ant contends  that  In  fixing  October  15th 
as  the  earliest  time  at  which  a  seisure 
could  be  made,  the  parties  evinced  a  par- 
pose  tbnt  the  mortgagor  should  sell  the 
crop,  and  pay  out  tbe  proceeds,  and  that 
the  defendant  was  safe  in  assuming,  after 
tbe  failure  of  plaintiffs  to  seize  before  No- 
vember, 1888,  that  mortgagor  was  selling 
to  him  nnder  tbe  privilege  given  In  the 
mortgage,  for  the  purpose  of  applying  ttae 
proceeds  to  tbe  payment  of  tbe  debt. 

We  think  the  contention  of  defendant  Is 
utterly  untenable.  We  know  uo  principle 
upon  wblch  a  mortgagee  can  be  fairly 
deemed  to  have  waived  and  surrendered 
his  lien  upon  a  crop  by  a  tallnre  to  enforce 
It  by  seisnre  for  80  days  after  bis  debt  be* 
comes  due  and  his  lien  enforceable,  nor 
can  we  concur  In  the  very  liberal  construc- 
tion of  tbe  terms  of  the  contract,  which 
would  have  left  the  mortgagor  at  liberty 
to  sell  all  crops  matnring  before  October 
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IR,  188S,  and  appropriate  the  proceeds  of 
Bale  to  hlBown  use.  In  tbe  ahseDceof  any 
agreement  as  to  thetfmefor  eDforcIng  a 
crop  Hen  as  between  landlord  and  tenant, 
It  la  proper  that  a  crop  sbould  be  divided 
as  aoon  as  It  can  reasonably  be  done  after 
any  portion  of  It  Is  gathered,  without 
avraftlng  the  Katbcrlnsr  of  tbe  whole, 
(Smith  V.  TIndall,  107  N.C.88, 128. E.  Bep. 
131.)  tbou^h  the  landlord  cannot  brloff 
claim  and  delivery  before  the  time  fixed  for 
dirlslon,  nnless  the  tenant  la  aboat  to  re- 
move, dispose  ot.  or  abandon  the  crop. 
Jordan  v.  Bryan,  108  N.  C.  69.  9  S.  E.  Uep. 
]8o.  By  extending  Indnlgence  to  a  debtor 
until  such  time  as  some  portion  of  his  crop 
woald  In  the  ordinary  conree  of  h  usbaadry 
be  matured^  tbe  creditor  cannot  Justly 
be  held  by  Implication  to  release  his  lien 
upon  the  crop  conveyed  to  secure  him. 
There  is  no  error. 


(lu  N.  a  uu 

BULOKWBLL  T.  LTNOHBCBG  A  D.  B.  Oa 
et  aL 

(Sqpreme  Oonrt  of  Nnth  Carolina.  Nor.  % 

1882.) 

Nkouobscb— lutm— Bliatiito  Rock— Railsoad 
Bight  or  Wat — Isoidbkt  to  Easucbnt  —  Ih- 
flTEDOTioxa— Habmlbss  Brsor^Dam aqbs. 

1.  In  an  action  against  a  contractor  en- 
gaged In  conatmcting  a  raQroad,  for  the  death 
of  plalntlfFs  intestate  caused  by  defendant*' 
negugence  in  blasting  rock,  it  is  not  error  to  re- 
fuse to  submit  to  the  jury  the  iBsue  as  to  whetb- 
er  deatli  was  ttie  result  of  acddeut,  where  the 
court  subniits  the  Issues  of  killing  by  negligence, 
and  whether  deceased  ctnitrihutM  to  the  injurr» 
smce  the  view  of  the  law  contended  fn  in  the 
Issue  refused  could  be  presented  to  the  jury, 
under  the  lasoes  svbmltted,  1v  pertinent  In- 
structions. 

2.  In  sndi  case  tt  Is  not  error  to  submit  a 
■in^e  Issue  Involving  tiie  question  whether  the 
Injury  was  caused  oy  defendants'  negligence, 
vith  an  inquiry  as  to  damages,  although  by 
modifying  the  one,  and  adding  one  or  more  oth* 
cars,  the  jury  might  comprehend  their  duty  more 
dearly. 

3.  Deceased  vras  stmdc  on  the  head  by  a 
rock  when  near  Us  dwelling,  situated  some  200 
j^rds  from  a  cut  on  the  railroad's  right  of  way, 
where  defendants  were  engaged  in-  blasting 
rock.  Bock  had  been  thrown  In  the  same  "vf- 
duitr  by  blasting  previous  to  tiie  time  of  the 
accident.  Held,  that  defendants  their  em- 
I^oyea,  In  the  exerdae  of  ordinary  care,  oi^t 
to  nave  known  of  such  fiicts,  and  the  danger  to 
irtiicb  deceased  was  exposed. 

4.  Where  defendants  knew,  or  ought  to 
have  known,  of  such  facta,  it  was  neidigenoe  not 
to  take  proper  precaution  to  guard  agsittst  dan- 
ger to  deceased. 

5.  Where  it  appeared  that  the  blasting  was 
done  in  a  deep  cut  so  slttuited  that  covering 
could  have  been  eanly  constructed  so  as  to  pro- 
tect intestate  against  danger,  It  was  negligence 
not  to  provide  such  structure. 

O.If  it  was  not  prwAicable  to  prevent 
throwing  stones  Into  Intestate's  yard.  It  was 
taicumbent  on  defendants  to  see  that  he  had 
actual  and  timely  notice  before  firing  the  blast. 

7.  Where  the  court  leaves  tbe  UaUlity  of 
defendants  to  depend  on  actual  knowledge  by 
them  of  the  existing  dangn,  defendants  have 
no  reason  to  complain. 

8.  Defendants  cannot  complain  that  the 
court  embodied  In  tiie  chai^,  as  an  abstract 
proposition,  what  Is  known  as  the  "rule  of  the 
prodeot  man"  in  response  to  ita  requests, 
where,  in  specific  instructions,  tiie  court  cor- 


rectly applies  the  law  of  negligence  and  eoo- 
tributo^ne^genee  to  the  facts  of  the  case. 

9.  Where  the  jury  find  defendants  were  In 
fault  In  not  giving  timely  notice  of  the  blast,  or 
In  failing  to  construct  a  covering.  It  Is  Immate- 
rial whether  not  deceased  toalk  retnce  In  a 
safe  place. 

10.  In  such  ease  It  is  sufficient  If  he  made 
an  effort  to  [n-otect  himself. 

U.  In  such  case  it  Is  not  error  to  Instrud 
tiie  jury  that  a  nan's  net  earnings  per  annum 
are  bis  pecnniaiy  valae  to  hie  taimly.  and  In  es- 
timating these  yon  may  consldOT  the  age,  health, 
and  occupation  of  deceased. 

12.  In  such  case  It  is  not  error  to  give  ■ 
summary  of  the  contentions  of  the  parties,  and 
to  mention  the  fact  of  killing,  as  the  point  of 
departure  in  enumerating  plaintiff's  contention, 
and  In  slviiur  a  snmmaiy  of  the  testimony  re- 
lied on  by  him. 

13.  The  ri^t  to  throw  stones  by  Masting, 
so  as  to  endanger  the  lives  of  adjacent  owners 
of  land  enmged  In  their  domestic  duties  In  and 
around  th^  dwelUnn  200  yards  ot  more  dis- 
tant, does  not  pass  with  a  raOroad  right  of  way, 
as  a  necessary  incident  to  the  easement. 

14.  The  action  of  the  court  In  submitting 
questions  to  the  jury  that  were  not  properly 
within  thdr  province  cannot  be  asrigned  as  e^ 
ror,  where  It  does  not  appear  that  the  oom- 
plaining  partr  Is  injured  thereby. 

Appeal  from  anperior  eonrt,  Pei-aon 
county;  Winston,  Jadge. 

Action  by  Alex.  Blackwell,  as  admin- 
istrator of  Reuben  Blackwell,  sgarodt  the 
Lyochbure  &  Durha  m  Rallruad  Com- 
pany and  E.  S,  Bduorman  &  Co.,  con- 
tractors engased  In  confitracting  defend- 
ant's road,  to  recover  damages  tor  the 
death  of  plaintllt'B  intestate  caused  by  tbe 
negllKenee  of  defendants.  ■  From  a  Judg. 
ment  for  plalntlfl  against  defendanta 
Moorman  i  Co.,  the  latter  appeal.  At> 
firmed. 

Benben  Blackwell  resided  with  his  fam- 
ily about  200  yards  from  a  cut  on  the 
rfftht  of  way  of  defendant  railroad  com* 
pany,  In  which  Moorman  &  Co.,  as  con- 
structing eoDtractora,  were  engaged  In 
blasting  rock.  At  the  time  of  the  acci- 
dent Blackwell  had  Jnat  been  at  tala  well, 
and  was  going  to  tbe  house  on  tbe 
opposite  side  from  the  railroad  cut.  A 
rock  thrown  by  a  blast  at  tbe  cnt  struck 
deceased  on  the  head,  killing  him.  The 
work  at  the  eat  had  been  progressing 
some  time,  and  there  was  evidence  that 
the  Masta  bad  previously  thrown  rock 
Into  deceaaed's  yard,  and  that  It  had  been 
the  custom  of  defendants  to  give  notice  to 
the  Black  wella  when  a  blast  was  going  to 
be  shot,  and  that  no  notice  was  given  of 
the  blast  that  caused  tbe  accident.  Tbe 
other  facts  appear  in  defeudanta'  bill  of 
axceptlons.  as  folio  wa: 

"'Noone  la  responfrible  for  Injarlea 
suiting  from  unavoidable  accident  while 
engaged  In  a  lawful  business;  that  Is  to 
say.  If  the  accident  occurred  not  by  the 
negligence  or  willful  act  of  another,  as  the 
conrt  has  charged  you.  Tbe  measure  ut 
care  against  accident,  which  one  must 
take  to  avoid  responsibility,  Is  that  wblch 
a  person  of  ordinary  prudence  and  caa- 
tlon  wonid  use  If  bis  uwn  Interest  were  to 
be  affected  and  the  whole  risk  run  werebia 
own.  Now,  let  us  see  what  tbe  plaintiff 
relies  on  In  this  action  to  make  out  a  case 
of  negligence.  He  relies  on  the  fact'  ot 
death.  To  this  defendants  except,  as  the 
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coDrt  faflB  to  state  that  thla  taet  dona  Dot 
determine  whether  there  was  negligence 
or  not.  He  then  eoDtenda  that  these  ad- 
dltioDal  factH  and  clreoiDBtanceB  (if  believed 
by  you)  make  out  a  cane  ol  n^tlfcence, 
to  wit.  that  thedefendanta  or  their  agents 
knew  that  the  blaatbelon  the  killing  bad 
thrown  rock  on  the  house  of  the  deceased 
and  tn  bis  yard;  that  there  were  a  nnm- 
ber  of  houses  in  the  neighborhood  of  the 
blasting  that  were  orcnpled  by  homan 
b^ngs;  that  a  highly  explosive  blasting 
powder  was  used;  that  the  same  was 
put  Id  the  seams  of  the  rocks;  that  the 
back  of  the  rock  was  hard,  and  the  sur- 
face soft,  and  benee  blown  a  longdistance; 
that  no  euvering  was  placed  on  the  blast; 
that  the  time  of  the  blasting  wan  so  late 
that  th«  deceased  could  nut  see  how  to 
protect  himself  from  falling  atones;  and 
that  ths  blast  was  about  to  take  place  or 
that  the  same  was  over.  To  this  the  de> 
Sendants  reply  that  the  plaintiff  baa  not 
established  these  tbln«s.  or  any  of  them, 
and.  besides,  that  tbey  have  established 
the  facts  that  they  had  aklUfnl,  prndent 
meat  to  do  the  blasting;  that  the  powder 
was  as  safe  as  they  could  use,  and  that 
they  could  not  remove  the  rocks  except 
by  blasting;  that  the  seams  In  the  rock 
were  as  sate  as  a  regular  drilled  pocket, 
and  the  nanal  way  of  loading;  thattha 
blast  was  smaller  than  vsual,  and  not 
dangerona;  that  the  blast  did  not  fake 

Elaca  after  dark,  or  the  nanal  working 
our,  and  that  both  general  notice  of 
"Fire,"  which  the  defendants  knew  meant 
a  blast  was  about  to  occur,  was  screamed 
so  loud  that  the  deceased  did  and  could 
bear  It.  and,  besides,  actual  notice  was 
I^Ten  to  the  deceased  of  the  Impendlug 
Mast;  that  the  widow  admitted  to  sev< 
eral  parties  the  nestday  that  the  deceaned 
did  near  the  cry;  that  actual  notice  was 
glTen  that  the  blast  was  over.  Now.  yon 
are  the  Jndge  of  the  facta.  II  yon  anawer 
the  issue,  "No."  you  need  not  anawer  the 
other  iraues;  but  II  yon  answer,  "Yea." 
yon  wUl  then  Inquire,  "Did  the  plaintiff 
ecmtrlbute  tobls  own  InJaryT"  Although 
the  defendants  may  have  been  guilty  of 
negligence.  If  the  plaintiff's  Intestate  was 
gnllty  of  contributing  negligence,  he 
would  not  be  entitled  to  recover  any  dam- 
age. If  the  Injury  waa  the  direct  reaolt  of 
the  plaintiff's  want  of  due  care*  then  the 
loss  is  the  reaolt  of  his  own  negligenee. 
He  la  aald  to  be  guilty  of  eontrlbutory 
Diligence.  If  the  defendanta  had  previ- 
ously thrown  rock  from  their  place  of 
blasting  to  and  on  the  boose  and  In  the 
yard  of  the  deceased,  and  knew  that  the 
natural  result  of  the  hlaating  waa  to 
throw  rock  there,  and  where  the  deceased 
and  bis  family  were  likely  to  be  and  had 
a  right  to  be,  and  the  defendants  there- 
after  llred  off  a  blast  as  theretofore,  which 
caused  the  death  of  the  plaintiff's  Intes- 
tate, and  did  not  give  warning  to  the  de* 
ceased  of  the  Impending  blaat,  then  the 
court  chargea  you  that  thia  would  be  neg- 
ligence,'—to  all  of  which  defendants  ex- 
cept, as  no  soeh  idiase  nf  the  case  Is  pn- 
aented  by  the  testimony,  as  Qarbee  and 
Carson  both  testify  that  tbey  had  no 
knowledge  that  any  rock  bad  beeu 
tbrowB  into  the  yard  or  apon  the  house. 


and  no  reason  to  expect  from  the  light 
charge  of  powder  uned  that  a  rock  would 
go  that  distance,  and  this  Is  eoDflrmed  by 
the  expert  testimony. 

** '  11  the  deceased  knew  what  was  meant 
by  the  cry  of  "  Ftrel"  and  beard  the  same 
whsn  It  was  given,  ttda  would  be  snfBclenc 
notice  to  him  that  a  blast  was  Imminent; 
and  II  be  heard  the  witness  call  to  b  Im.  **  Firs 
tn  the  mountain  1 "  and  knew  what  was 
thereby  meant,  and  responded,  "All  right," 
this  would  be  sufficient  notice.  The  court 
chances  you  that  ff  one  uses  In  his  busi- 
ness any  dangerous  combustible,  SDCh  as 
dynamite  or  blasting  powder.  It  Is  his 
duty  to  acquaint  himself  fully  with  the 
peculiarities  and  cbaraeterlatlcs  of  tha 
same,  and  to  employ  careful  and  aklllfnl 
men  to  handle  the  same,  and  to  protect 
the  public  who  live  near  by,  or  who  pass 
by  on  the  highway  or  otberwiae.  from  In- 
Jury  when  the  combuatlblels  to  be  explod- 
ed. If  tbe  defendanta  used  such  means  to 
conflne  said  explosive,  and  employed  soeb 
men  to  handle  the  same,  and  in  ail  re8i>ects 
conducted  tbemaelves  with  reference  to  tha 
cause  like  a  man  of  care  and  prudence 
would  ha vedone under  like  circumstances, 
then  there  was  no  negligence  in  tfala  r^ 
spect.'  To  the  above,  *  If  tbe  defendants 
used  such  means  to  conflne  said  explo- 
sives,* defendants  except,  and  Insist  that 
tn  tbia  connection  tbe  eonrt  should  bare 
told  the  Jury  that,  unless  the  defendanta 
knew  that  rocks  had  been  tbrowu  on  the 
house,  or  that  they  would  probably  go 
that  far  from  the  chargeof  powder,  It  waa 
not  their  duty  to  confine  the  explosives, 
and  a  fatlora  tn  do  so  wonbl  not  be  n«vU- 
gence. 

** '  If  the  JBIT  find  that  tbe  defendants  had 
previously  blasted  In  the  en  t,  and  In  doing 
so  had  on  several  occasions  thrown  Irag- 
roentaof  rock  In  the  yard  at  the  well,  in 
the  peach  tree,  and  on  the  deceased,  and 
that  such  stones  were  large  enough  to 
break  through  the  rotA  of  the  dwelling; 
thattbedeiendautolcBewtbeae facts;  aad 
if  the  Jury  find  that  tbe  probable  result  of 
a  blast  waa  to  throw  the  rock  In  sajd 
yard,  and  near  said  dwelling. — then  the 
court  charges  yon  that  It  would  be  negli- 
gence not  to  secure  or  cover  said  blaet,  If 
it  was  practicable  to  do  so,  and  if  ths  cov- 
ering would  prevent  ths  projectile  from 
going  so  tar.'  To  all  these  the  defendants 
except. as  no  alloaion  iimade  to  thequan- 
tlty  teatlfled  to,  and  a  failure  to  tell  tha 
Jury  In  this  connection  that  they  were  to 
determine  the  facts  oa  this  particular  oc- 
casion, and  explain  what  was  due  care 
and  caution,  and  that  there  waa  no  negli- 
gence if  they  believed  the  evidence  of  de* 
lendanta.  and  in  what  respect  a  laUnre  to 
use  such  care  and  caution  would  be  negli- 
gence, and  for  reasons  stated  In  Inst  excep- 
tions. 

**'  The  statute  provides  that  tbe  plalntUt 
may  recover  such  damages  as  are  fair  and 
Just  compensation  tor  the  pecuniary  Inju- 
ries resulting  from  such  death.  A  man's 
net  sarnlnga  per  annum  are  his  psennlary 
value  to  his  family,  and  In  estlmatlnff  tbeaa 
you  may  consider  tbe  age,  health,  and  oe- 
cupation  of  tbe  deceased,  the  value  of  bis 
services  upon  farm,  including  the  natnrs 
of  his  business,  and  what.  U  anythlag,  be 
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was  earnlotsfrom  blB  boalnesB.  The  eonrt 
also cbarKee  the  Jarytbatjf  Renben  Blaclr- 
well  got  behind  the  boase,  that  would  be 
BDfUclent.  It  he  placed  hloiaelf  there  at 
the  corner  as  a  place  of  safety.  It  would  be 
«nooKh,  provided  the  Jury  shoald  find  from 
all  the  evidence  that  it  was  a  safe  place, 
under  all  the  clrcaniBtaDces,  locb  as  a  pru- 
dent man  would  take,'— to  which  defend- 
ants except,  and  ioBiat  that  there  waB  no 
evidence  that  he  souKht  any  place  of  safe- 
ty, bnt  entirely  disregarded  the  warning 
if  be  beard  It,  and  went  aboot  his  UBoal 
bnalnesB.  and,  if  tbls  was  so,  was  guilty 
of  Degllgeoce. 

"To  all  the  above,  aa  specified,  the d»> 
fmdants  excepted,  and  moved  for  a  new 
trial  for  the  errors  assigned.  Defendants 
tendered  the  iseue, '  Was  thedeathot  plain- 
tiff's Intestnte  tbe  result  of  accident  or 
casualty?*  whl<:b  was  refused* and  defend- 
ants excepted." 

The  Issues  submitted  and  answered  were 
as  follows:  "(1)  Was  plaintiff's  Intestate 
killed  by  the  wrongful  act  or  negligence  of 
the  defendants  Moorman  &Co.?  Answer. 
Yes.  (2)  Did  plaintiff's  Intestate,  by  the 
failure  to  use  proper  care  or  cantlnn,  con- 
tribute to  said  Injury?  Answer.  No.  (3) 
What  damage  has  plalatlff  sustained? 
Answer.  $1,500.  (4f  Wan  tbe  plaintiff's 
Intestate  killed  by  the  wrongful  act  or 
negligence  of  the  Lynchbarg  Sc  Durham 
Railroad  OorapanyT  Answer.  No." 

IV.  A.  Gatbrie.  J.  W.  Qrabam,  and  V.  S. 
Bryaat,  tor  appellants.  Jnoiua  Parkw,  for 
appellee. 

Avert,  J.  The  defendants  do  not  eon- 
tend  that  any  specific  Tlew  of  tbe  law, 
arising  oat  of  tbe  testimony,  conld  not  lie 
presented  to  the  Jury  tbrough  tbe  medium 
of  pertinent  Instructinns  upon  the  Issue 
snbmltted.  This  being  thetestof  tbeques- 
tlon  whether  tbe  judge  t>elow  kept  within 
the  bounds  of  his  discretionary  power 
when  he  refused  to  add  the  issue  suggest- 
ed, the  first  exception  Is  manifestly  not 
well  founded.  McAdoo  t.  Railroad  Co., 
105 N.O.  151,11  8.  E.  Rep.  316:  Emery  r. 
Railroad  Co.,  103  N.  C.  209,  9  S.  E.  Rep. 
189;  Meredith  v.  Iron  Co.,  99  N.  C.  576,  6  8. 
E.  Rpp.  669;  Buyer  v.  Teague,  106  N.  C. 
633, 11  8.  £.  Rep.  665.  This  court  has 
moreover  repeatedly  held  that,  in  cases 
like  that  at  bur.  It  was  not  error  to  sub- 
mit a  single  Issue  Involving  the  question 
whether  the  Injury  was  caused  by  tbe  de- 
fendant's negligence,  with  an  inquiry  as 
to  damages,  thoagh  it  has  been  suggested 
that  by  modifying  that,  and  adding  one 
and  In  some  cases  two  others,  a  Jury 
might  be  made  to  comprehend  their  duty 
more  clearly.  Scott  v.  Railroad  Co.,  96 
N.  C.  42S,  2  8.  E.  Rep.  ISt;  McAdoo's  Case, 
supra:  Denmark  v.  Railroad  Co.,  107  N. 
C.  189. 12  8.  E.  Rep.  54;  Braswell  v.  John- 
ston, 108  N.  C.  150, 13  8.  E.  Rep.  911 ;  Bot- 
tomti  V.  Railroad  Co.,  109  N.  C.  73. 18  3.  E. 
Rep.  73H.  Excavating  by  blasting  Is  one 
•t  the  approved  methods  of  constructing 
a  railway,  and  tbe  prudent  use  of  such  an 
agency  In  removing  bard  material  Is 
always  deemed  to  bare  been  In  eoutem- 
platlon  when  the  damage  was  assessed 
for  tbe  right  of  way.  as  a  necessary  Inci- 
dent to  tbe  privilege.  But  where  damage 


is  done  to  tbe  land  of  the  owner,  adjacent 
to  that  within  tbe  condemned  boundary. 
If  It  result  from  managing  or  handling  ex- 
plosive material  carelessly  or  nnsklUfuUy, 
or  frtim  the  unnecessary  use  of  such  as  is 
so  powerful  that  tbe  Injury  might  be  ex- 
pected  to  follow  as  a  natural  or  probabla 
consequence,  the  corporation  is  answer^ 
able  In  a  new  action.  1  Wood,  Ry.  Law, 
634,  and  note;  Sabln  v.  Railroad  Co.,  2B 
Vt.  863;  St.  Peter  v.  Denlson,  58  N.  Y.  416; 
Bellinger  v.  Railroad  Co..  28  N.  Y.  47; 
liosee  V.  Buchanan,  51  N.  Y.  476;  Heeg  v. 
Llcbt,80N.Y.&T9;  Railroad  Co.  v.  Eagles.S 
Colo.644;i  Hunter  v.Farren,127Uass.4Sl; 
Dodge  V.  Commissioners,  S  Mate,  (Masa.) 
880  ;  3  Shear,  ft  R.  Neg.  S  717.  Where  there  Is 
testimony  tending  to  show  that  injarles 
done  to  the  adjacent  land,  or  the  btfild- 
Ings  on  It,  were  due  to  the  use  of  unsafe 
or  unnecessarily  violent  explosive  mate- 
rial, or  were  caused  by  the  careless  man- 
agement of  the  materials  In  common  use. 
and  also  contradictory  evidence.  It  Is  for 
the  jury  to  find  the  facts  upon  which  the 
question  of  negligence  depends.  H  here  a 
human  being  &  killed  or  Injured  at  bis 
dwelling  on  his  own  land  by  a  blast  on 
tbe  right  of  way  condemned  out  of  the 
same  tract,  in  addltiun  to  passing  upon 
the  questions  whether  proper  material 
was  used  and  handled  with  skill,  tbe  tes- 
timony may  make  It  material  for  tbe  Jury 
to  determine  whether  the  agents  of  the 
corporation  had  been  accostomed  to  give 
the  Injured  party  a  signal  before  Igniting 
the  powder,  and.  It  so,  whether  such  no- 
tice was  given  before  the  ezploelun  which 
caused  the  Injur;  HInkle  v.  Railroad  Co., 
109  N.C.  473.18  8.  E.  Rep.8H4;  2  Wood, 
Ry.  Law,  1318,  and  note  8;  Sweeny  v. 
Railroad,  10  Allen.  868;  Newson  v.  Rail- 
road Co.,  29  N.  Y.  888;  Spencer  v.  Railroad 
Co.,  29  Iowa,  66;  Langan  v.  Railroad 
Co.,  8  Amer.  ft  Eng.  R.  Can.  855.  Where  a 
corporation,  by  habitually  giving  some 
warning  of  approaching  danger,  whether 
from  passing  trains  or  expected  explo- 
sions, inducRS  the  public  to  act  upon  the 
Idea  that  tbe  usual  signal  will  be  given 
at  the  accustomed  time,  tbe  failure  to 
meet  this  just  and  natural  expectation, 
which  has  arisen  from  observation  of  tbe 
custom  of  the  company's  agents,  will  sub- 
ject tbe  corporation  to  liability  for  an  in- 
jury Inflicted  on  one  who  pats  himself  In 
danger  because  be  Is  misled  by  snch  omis- 
sion. Blnkle  v.Rallroad.  supra;  2  Wood, 
Ry.  Law,  supra.  Indeed,  the  decision  of 
the  court  of  appeals  of  New  York  imposed 
upon  the  corporation,  In  cases  like  that 
at  bar.  the  duty  of  either  adopting  some 
means  for  preventing  projectiles  from  be- 
ing thrown  so  as  to  subject  a  person  to 
danger  in  bis  own  bouse  or  yard,  or  erf 
giving  bim  personal  and  timely  notice  so 
that  he  may  escape.  St.  Peter  v.  Denlson, 
supra. 

Tbe  application  of  the  principle  that  we 
have  stated  to  the  tacts  of  this  case  will 
enable  as,  without  difficulty,  to  dispose 
of  most  of  the  exceptions  relied  on  and 
set  out  In  the  formal  assignment  of  error. 
Ws  do  not  think  that  tbe  privilege  of 
throwing  stones  thmngb  tbe  air  SOOor 
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more  yards,  and  beyond  tbe  right  of  way, 
BO  aa  to  eodftiiffer  tbe  Uvsa  of  Clie  owDem 
of  adjacent  land  and  of  the  members  of 
their  families,  vhen  ensaged  In  their  do- 
mestic dntles  in  and  around  their  dwell* 
iDg  honse,  passes  with  the  right  of  way, 
aa  a  necessary  Incident  to  the  easement. 
"In  determlnluK  what  Is  the  duty»  the  fail- 
ure In  which  ronstltntes  negligence,  re- 
gard Is  to  be  had  to  the  growth  of  science 
and  the  ImproTements  In  the  arts  which 
take  place  from  generation  to  seneratlon, 
and  many  acts  or  omissions  are  now  evi- 
dence of  cartieaaness  which  a  few  years 
ago  woald  not  liave  been  culpable  at  all, 
a*)  many  acts  are  now  eonristent  with 
great  care  and  skill  i^hlcb  In  a  few  years 
will  be  considered  tbe  height  of  Impro- 
deoce."  1  Shear.  &  S.  Neg.  {  12.  Tbo 
sapreme  court  of  Michigan  held,  where 
one  was  passing  along  a  public  road  and 
was  Injured  by  a  blast  In  a  mine  on  land 
adjacent  to  tbe  road.  It  was  negligence  In 
tbe  owner  not  to  cover  tbe  mine  so  as  to 
protect  travelers  from  missiles  thrown  up 
by  tbe  explosive  material.  Beauchamp  v. 
Mining  Co.,  50  Mich.  163, 16  N.  W.  Rep.  65. 
The  defendants  introduced  as  a  witness 
an  acknowledged  expert»(oneGleves,)  who 
was  a  civil  engineer.  He  teetlfled  that,  on 
ordinary  railroad  work  in  the  country 
and  remote  from  dwellings,  !t  was  not 
customary  to  cover  blasts,  but,  when 
blasting  was  done  near  a  city  or  a  dwell- 
ing bouse,  that  a  covering  could  be  made 
of  green  bides  or  timber,  so  as  to  break 
tbefurce  of  tbe  projectiles,  or  prevent  their 
going  so  far  as  to  subject  persons  passing 
along  the  streets  or  in  tbelr  own  yard  or 
bonnes  to  danger.  There  was  evidence 
tendinis  to  Bb<iw  that  stones  bad  been 
thrown  into  the  Intestate's  yard  by  pre- 
vious blasts  at  tbe  same  place,  and  that 
tbe  plain  tin,  bis  wife  having  received 
warning,  had  lieeo  compelled  to  gather 
her  children  to  the  boune  to  get  them  out 
ol  danger,  it  tbe  defendants  or  their  em- 

Sloyee  did  not  know  that  the  missiles 
ad  been  thrown  to  such  a  dlstnoce,  they 
ought,  in  the  exercise  of  ordinary  care,  to 
have  known  it  if  tbey  were  subjecting  the 
Intestate  and  his  family  to  danger,  and  to 
bave  taken  proper  precaution  to  guard 
against  It.  Indeed,  tbelr  own  testimony 
tended  to  show  sucb  knowledge,  since 
some  of  defendants*  witnesses  teetlfled  to 
having  given  or  heard  warning  given  by 
others  to  Intestate's  family  by  calling  out, 
"Firel"  At  any  rate,  perBons  using  sucb 
an  inflammable  aod  powerful  loBtru- 
mentality  are  charged  with  knowledge  of 
any  fact  lu  reference  to  Its  actual  effect, 
that  tbey  could  by  reasonable  diligence 
have  ascertained.  Knowing,  then,  that 
prsvinas  blasts  bad  endangered  tbe  per- 
sons of  intestate,  bis  wife  and  children.  If 
the  explf>slon  occurred  in  a  shaft  or  in  a 
deep  cut,  so  sl^'nated  that  covering  conld 
be  easily  constmcted  out  of  timbers  or 
bides  so  as  to  protect  Intestate  against 
tbe  danger.  It  was  the  duty  of  the  defend- 
ants to  have  provided  such  structure.  If 
It  was  not  practicable,  at  any  cost  rea- 
sonably commensurate  with  tbe  nature  of 
the  work,  to  prevent  tbe  projectiles  from 
being  thrown  into  intestate's  yard,  then 
It  was  incumbent  on  defendants  to  see 


that  Intestate  and  bis  family  bad  actual 
and  timely  notice  of  Impending  danger  be- 
fore igniting  the  fuse.  The  supreme  court 
o(  Hassacbusetts  held  that  where  a  con- 
tractor (like  Moorman  ft  Go.  in  this  case) 
caused  stones  to  be  thrown,  by  blasting, 
upon  a  building  In  process  uf  construc- 
tion, he  was  liable  to  respond  In  damages, 
not  only  for  the  injury  done  to  the  build- 
ing by  tbe  falling  atones,  bat  lor  loss  of 
time  of  the  workmen  In  putting  It  up, 
when,  in  consequence  of  actual  notice, 
they  went  into  a  place  of  safety  till  tbe 
danger  was  over.  Hunter  t.  Farren, 
supra. 

We  concur  with  tbe  Judge  below  in  the 
opinion  that  If  the  defendant  contractors, 
or  their  agent  In  charge  of  the  work, 
knew,  or  could  by  reasonable  diligence 
have  known,  that  tbe  stones  thrown  out 
by  their  blasts  bud  been  fallluK  on  or 
around  tbe  dwelling  of  intestate,  so  as  to 
imperil  the  safety  of  tbe  family  engaged  in 
their  ordinary  honsebuld  work.  It  was 
their  duty  to  have  protected  them  by 
constructing  a  covering,  if  their  work  wae 
In  sac-fa  a  depression  that  they  could  erect 
barriers  at  reasonable  cost,  and  thereby 
obviate  the  danger.  But,  If  the  costs  of 
each  coverings  would  baT«  been  so  great 
as  to  consnme  all  or  more  tban  all  of  the 
proflt  they  would  otherwise  have  derived 
from  performing  their  work  nnder  tbe 
contract,  we  think  that,  in  any  event, 
they  eould  not  escape  tbe  duty  devolviug 
upon  them  so  soon  as  tbey  had  knowl- 
edge, or  ought  to  bave  known,  of  the  dan- 
ger of  giving  actual  warning  to  those 
who  were  In  peril*  When  it  was  shown 
that  tbe  family  of  intestate  was  exposed 
to  sucb  danger  from  tbe  blast,  and  that 
defendants,  In  tbe  exercise  of  reasonable 
dlllKence,  ought  to  bave  known  that  fact. 
It  WHS  Incumbent  on  them.  If  they  would 
relieve  themselves  from  responsibility,  to 
show  that  they  had  provided  the  cover- 
ing or  given  the  warning,  or  that  tbe  neg- 
ligent conduct  of  plalntiEt's  Intestate  was 
tbe  proximate  cause  of  the  Injury. 

As  the  judge  below  left  tbe  llabtllty  of 
tbe  defeudants  dependent  upon  actual 
knowledge  of  the  danger,  before  the  duty 
of  constructing  a  coverlngor  giving  warn- 
ing would  arise,  tbe  defendants  have  no 
reason  to-  complain  of  the  legal  proposi- 
tions laid  down  by  them,  nor  can  they 
assign  as  error  the  fact  that  tbe  Judge  em- 
bodied la  bis  charge,  aa  an  abstract  prop* 
ositlon,  what  Is  known  as  tbe  "rule  of 
the  prudent  man,  "in  response  to  and  in 
compliance  wltb  a  request  contained  In 
both  clauses  Sand  9  of  his  prayer  for  In- 
stractloDS,  especially  when,  in  specific  in- 
structions i^ven  afterwards,  be  correctly 
applied  tbe  law  of  negligence  and  contrib- 
utory negligence  to  tbe  facts  of  this  case 
as  a  guide  to  tbe  Jury  In  thelrdeliberations. 
It  the  plaintiff's  Intestate  bad  remained 
in  bis  yard  or  at  his  well,  when  be  was 
engaged  in  his  ordinary  work.  Instead  of 
going  behind  the  corner  of  tbe  bouse,  the 
negligence  of  the  defendants,  which,  under 
iDstruetlon  of  the  eoart,  was  to  be  consid- 
ered as  a  cause  of  Injury  only,  on  condi- 
tion of  tbelr  failure  to  erect  a  covering.  If 
practicable,  or,  at  all  events,  to  give 
warning  of  tbe  danger,  would  have  bean 
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the  proximate  cauae  of  tbe  Injary.  The 
]ary  were  fnstmcted,  la  ^eet,  that  they 
should  respoDd  "No"  tu  tbe  laeae  IdtoIt- 
Ing  defendants*  neicllKence,  unless  they 
fonnd  they  had  tailed  in  their  duty  aa  to 
erecting  a  covering  or  slvlng  warolnff; 
and.  If  they  ao  responded  to  tbat  laaae.  It 
woold  be  unDeeeasary  to  consider  the  oth- 
er IssDea.  So  that  they  could  not  reach 
the  second  issue  till  they  had  found  tbat 
"plaintiff's  intestate  was  killed  by  the 
wrunglu]  act  or  negligence  at  Moorniao  ft 
Co.,  evinced  In  tbe  omission,  when  It  was 
practicable  to  do  so  at  reaaonabte  coat, 
to  erect  a  covering,  or  to  give  timely  no- 
tice.* There  waa  conflicting  evidence  na 
to  the  giving  of  aetnal  warning,  aa  the  In- 
testate's wife  testified  tbat  "nobody  hal- 
looed at  all,**  wblle  two  of  the  defendants' 
wltnenaes  testified  aa  to  notice.  Contra- 
dictory statementa,  if  made  by  ber,  went 
to  the  Jnry  as  bearing  upon  ber  credibility, 
of  which  they  were  the  sole  judges.  After 
finding  that  the  defendants  were  In  fault 
In  not  giving  timely  notice,  or  falling  to 
coostrnct  a  corerlug,  the  Intestate  woold 
not  be  culpable  If  he  remained  In  tbe  open 
yard,  without  warning.  So  we  fall  to  see 
how,  after  passing  upon  tbe  first  issue.  It 
was  material  to  consider  whether  the  in- 
testate took  refage  behind  the  house  or 
not.  But  the  Jury  evidently  reached  the 
conclusion  that  ha  did,  and  that  It  was  a 
nafe  place.  We  do  not  think  thatlntes- 
tate-was  bound  to  find  an  absolutely  safe 

SlBce.  He,  at  most,  was  expected,  in  the 
urry  of  tbe  moment  and  when  in  peril 
brought  abuut  by  detendanta*  negligence, 
to  have  made  an  effort  to  protect  himself, 
and,  like  a  passenger  who  errs  In  Judg- 
..ment  In  aeeklflft  aafcty  In  caaeof  derail- 
ment o(  a  train,  be  was  not  culpable  If  be 
made  a  mistake.  2  Wood.  Ry.  Law,  1141, 
1146,  notes.  If  tbe  Judge  left  questions,  to 
the  Jury  that  were  not  properly  wltbln 
their  province,  the  defendants  can  aaaltfn 
It  aa  error  only  on  condition  that  he 
sboivs  tbat  be  was  thereby  Injured,  and 
that  he  cannot  do  In  this  ease. 

The  mle  for  determining  the  amount 
of  damagee.  In  which  tie  mentions  the  net 
eamlnRS,  with  health,  habits,  etc.,  aa  fac- 
tors In  making  the  estimate,  was  not  er- 
roneous, as  far  as  It  went,  and  there  was 
no  such  failure  to  comply  with  requests 
as  to  furnish  ground  for  complaint. 

It  was  not  error  to  give  a  summary  of 
the  contentions  on  both  sides,  nor  was  It 
error  to  mention  the  fact  of  killing  as  the 
point  of  departure  In  enumerating  platn- 
tiff's  contention,  and  In  giving  a  summary 
o(  tbe  testimony  relied  on  by  him.  State 
V.  Boyle,  104  N.  C.  800,  10  8.  E.  Rep.  696, 
1023.  Upon  a  review  of  all  tbe  exceptions 
relied  on,  we  think  tbat  there  was  no  er- 
ror of  which  the  defendants  coald  Justly 
complain. 

lUl  N.  C.  IM) 

HAROROVB  M  aL  V.  ADOOOK. 
(Supreme  Court  of  North  Carolina.  Nov.  1, 
1892.) 

PLBADnte— Denial— Ukrboobdbd  Dbbd  as  Evi. 

DBNCB — StATCTB  of  FRAtTDa. 

1.  A  mere  allegatlott  that  defendant  had 
dcaed  a  paver  **alniUar"  to  thst  relied  on  la  the 


complaint,  and  that  tbvn  waa  no  oonrideration 
therein  bindlnif  upon  him,  la  not  Baofa  a  denial 
of  the  exeeadon  of  the  paper  x^iad  «B  ss  to 
raise  the  lasM  of  Its  oxecutioti. 

2.  Laws  1885,  c  147,  providing  that  do  con- 
Teyance  of  land,  or  contract  to  convey,  shall  bo 
valid  to  pass  any  property  "as  against  creditors 
for  a  valuable  consideration,"  bat  from  the  reff* 
latratlon  thereof,  doei  not  require  andi  a  con- 
tract, the  execntion  of  which  1b  not  denied,  to 
be  r^Btered  za  a  prereqaislte  to  being  offered 
la  evidence  In  an  action  between  the  parties; 
nor  Is  proof  of  its  execntion,  even  by  the  com- 
mon-law method,  a  prerequisite. 

8.  A  contract  to  coovej  land,  thongh  rigned 

San  agent  in  his  own  name,  instead  of  in  that 
his  principal,  is  atill  wltUn  Code,  f  1654.  de- 
claring merely  that  such  a  contract  shaU  be 
slgaea  by  the  party  to  be  charged,  or  by  soma 
other  peraon  by  him  lawf  ally  anthoilaed. 

Appeal  from  superior  court,  GranvlUe 
county;  Whitaebr,  Jndge. 

Action  by  Mary  L.  Hargrove  and  others 
against  John  W.  Adcock.  Judgment  for 
plaintiffs.   Defendant  appeals.  Affirmed. 

J.  T.  atrayborn,  tor  appellant.  J*  W. 
QrabatBy  for  appellees. 

Atbbt,  J.  The  plalnttffa  aet  forth  aa  the 
haala  of  their  action  tbe  following  eon- 
tract,  via. :  **I  this  day  agree  to  buy  tbe 
Houghtaling  place  from  R.  W.  Laselter, 
agent  of  Mrs.  Mary  L.  Hargrove,  for  twen- 
ty-three bunared  and  fifty  dollara,  (con- 
tract agreed  upon.)  and  I  am  to  have  pos- 
session the  first  day  of  Janoary,  1892;  and 
I  obligate  myself  to  carry  out  tbe  con- 
tract on  my  part,  and  R.  W.  Laaslter  also 
does  upon  the  part  of  Hargrove,  this  the 
14th  of  Nov.,  1891."  (Signed  by  J.  W.  Ad- 
cock and  B.  W.  Laaslter.)  Tbe  plalntlfh 
allege  tbat  defendant  executed  It,  and  In 
his  answer  the  latter  says'that  he  did 
sign  a  paper  writing  similar  to  that  stated 
In  the  complaint,  and  that  there  was  no 
consideration  Implied  or  expressed  therein 
binding  upon  defendant."  The  defendant 
now  contends  that,  by  this  evasive  an- 
swer, he  haa  put  in  Issue  tbe  fact  of  tbe  ex- 
ecution of  the  paper  by  blm.  We  think 
not.  Plaintiffs  would  derive  little  benefit 
from  the  privilege  of  filing  sworn  com- 
plaints If  an  issue  of  faet  could  be  raised 
by  an  equivocal  answer.or  anything  short 
of  a  direct  denial.  Tbe  defendant  simply 
avers.  In  effect,  tbat  he  did  not  execute  a 
paper  In  tbe  form  of  tbat  set  forth,  but 
that  he  did  sign  one  similar  to  It.  Having 
admitted  that  he  executed  It,  by  tbe  fail- 
ure to  deny  the  allegations.  It  remains  to 
determine  how  such  admission  affects  the 
competency  of  tbe  original  paper  us  evi- 
dence of  tbe  contract,  where  it  has  never 
been  proven  or  registered.  There  la  no 
direct  Jenial  tbat  the  paper  which  defend- 
ant adnilta  waa  executed  by  him  was  In 
tbe  identical  language  aet  lortfa;  but  the 
defense  seems  to  have  rested,  so  far  as  ap- 
pears from  the  answer,  upon  the  want  of 
consideration,  expressed  or  Implied. 

If  tbe  contract  was  admissible  In  evi- 
dence, tbe  consideration,  If  there  waa  one, 
might  hnve  been  shown  for  the  purpose  of 
enforcing  the  agreement  by  extrinsic  proof, 
though  ho  eonalderatlon  was  msntloned, 
and  there  was  nothing  In  Its  terms  from 
which  It  could  be  Inferred  tbat  a  consid- 
eration had  passed.  Mlseil  v.  Burnett,  4 
Jones,  (N.C.)24fi:  Linker  v. Long,  64  N.  C 
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396 :  TuDBtall  T.  Cobb,  109  N.  C.  R27,  H  S.  E. 
Bep.  2S;  Beattle  v.  Baltroad  Co..  10R  N.  C. 
429.  12  S.  E.  Bep.  918;  Neaves  v.  MlDlng 
Co.,  90  N.  0.412.  The  prorlHlon  ot  tbe 
statute,  (Code,  S  1245.)  wblch  wbh  eon- 
■trned  In  White  v.  Holly.  91  N.  C.  67.  was 
that  "no  conveyance  ollaad  nor  contract 
to  convey, "etc..  "ahall  be  good  and  avail- 
able la  law  onlesH  the  same  shall  be  ac- 
koowledsed  by  the  fcrancor.  or  proved," 
etr„**and  ref^Istered."  At  thenext  aeBsion 
•I  the  general  assembly  the  law  wae  ao 
amended  aa  to  provide  that  "no  coovey- 
aneeof  land,  or  contract  to  convey."  etc., 
'shall  be  valid  to  pass  any  property,  ae 
agaittHt  creditors  or  purchasers  for  a  val- 
oahle.  consideration  from  the  donor,  bar- 
gainor, or  lessor,  bot  from  tbe  refElstratton 
thereof  In  the  uonnty  where  the  land  lies." 
Laws  ]8?45,  e.  147.  Tbe  manifest  purpose 
of  the  legislature  In  amending  the  statute 
was  to  protect  parcbasers  for  value  and 
eredftors,  and  leave  tbe  parties  to  con- 
tracts lor  Che  sale  <rf  lands  inter  aeae  to 
litigate  theUr  rights  nnder  the  rules  of  evi- 
dence In  force  before  Che  enactment  of  sec- 
tion 1245.  Section  1264  would  not  have 
af^ted  the  admissibility  of  such  an  In- 
Btramentas  that  under  consideration,  and 
only  "conveyancea  for  land"  were  within 
tbe  requirement  of  section  1,  c.  87,  Rev. 
Code.  White  v.  Holly,  supra;  Edwards 
V.  Thompson.  71  N.  G.  177;  Mauney  v. 
Crowe:i.  84  N.  C.  814.  The  terms  of  the  act 
of  18Ki  evinced  as  clearly  a  legislative  In- 
tent to  (Itapenae  with  the  requirement  that 
cuotracts  fur  the  sale  of  land  should  be 
reslstered  as  a  prerequisite  to  their  being 
read  tn  erfdenw,  as  did  the  amendment  ot 
the  older  statute  (Rev.  Code,  c.  37.  S  1)  by 
Inserting  " nor  contract  to  convey,"  etc., 
manflefit  a  purpose  to  make  r^lstratlon 
necessary  to  tbelr  enforcement  In  the 
rcnrts,  even  as  between  the  parties.  There 
being  no  defect  apparent  upon  the  face  of 
tbe  agreement  that  would  invalidate  It, 
and  no  denial  ot  tbe  allegation  that  It  was 
executed  by  tbe  parties  whose  names  are 
signed  to  It,  It  was  manifestly  unnecessary 
to  offer  to  prove  its  execution,  even  by  the 
common-law  method.  Avent  v.  Arring- 
ton,  105  N.  C.  877.  10  8.  E.  Rep.  991. 

It  vfaa  In  evidence,  as  an  admission  in 
the  answer,  that  the  contract  Iv  ipsisslmls 
verbis  wad  executed  by  Adcoclc,  and  by  R. 
W.  Laaetter.  as  agent  of  Mrs.  Hargrove. 
The  reqnlrement  of  tbe  statnte  of  frauds 
h  that  tEie  contract  or  some  memorandum 
or  note  thereof  should  be  signed  by  "the 
p?rty  to  be  charged  therewith,  or  by  some 
ether  person  by  falm  thereto  lawfully  au- 
tborlKed."  C!ode.S1554.  If  there  be  a  writ- 
ten memorial  of  ao  much  of  tbe  contract 
as  is  binding  on  the  party  to  be  charged 
therewith,  so  expressed  that  Its  terms  can 
be  understood,  and  it  be  alined  by  one 
who  is  proved  or  admitted  by  the  princi- 
pal to  have  been  antborlzed  as  agent  to 
act  for  him,  it  is  a  sufHcient  compliance 
with  tbe  statute  If  the  agent  sign  his  own 
name,  instead  of  that  of  his  principal  by 
bim.  Washburn  v.  Wasbbnm,  4  Ired.  Kq. 
106;  Pbillin  v.  Hooker,  Phil.  Eq.  198;  Oli- 
ver V.  DIx,  1  Dev.  8c  B.  Eq.  158.  The  au- 
thority ot  tbe  agent,  like  the  considera- 
tion, may  be  shown  aliunde  and  by  parol, 
whOe  tbe  contract  of  tbepnrcbaser  to  pay 
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may  be  embodied  In  a  note  which  eon- 
tains  no  reference  whatever  to  tbe  con- 
tract of  sale,  and  the  agreement  to  sell  lf> 
none  the  less  binding  on  the  party  to  be 
charged  when  there  is  a  failure  on  the  part 
ol  a  purcbaserto  bind  himself  by  any  writ- 
ing to  peifoitn  tbe  atlpnlatlons  on  bis 
part.  Heaves  v.  Mining  Co.,  supra ;  Mlft- 
ell  V.  Burnett,  supra.  Jn  tbe  exercise  of  a 
regulated  ]ndlclel  discretion,  tbe  court  un- 
questionably conld  adjudge,  upon  thecom- 
Ing  in  of  the  verdict,  that  the  plaintiff  re- 
cover the  sum  of  f2,S00,  which  was  the 
contract  price,  less  fSO.  tbe  amount  found 
as  damage  for  waste  In  the  destruction  of 
buildings  after  the  contract  waa  entered 
Into  and  before  tbe  time  appointed  for  the 
defendant  to  take  possession,  and  that, 
unless  tbe  defendant  should  perform  his 
contract  by  tbe  payment  of  said  sum  be- 
fore a  day  certain,  the  land  should  be  sold 
by  commissioners,  etc.  For  tbe  reasons 
given,  we  afe  ot  opinion  that  there  is  no 
error. 
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AMIS  et  at.  v.  STEPHENS  ek  al. 
(Snpreme  Oonrt  of  North  CarolioB.  Nov.  1. 

AoTBasa  FoBasssiON— Color  or  Tiixs— •Loiita- 
TioH  or  Actions. 

1.  Wbere  an  order  of  sale  of  a  deoedent'ft 
land  In  partition  by  the  devlBees  purports  to  be 
of  the  entire  interest  in  the  land,  the  deed  given 
at  BQch  sale  Is  color  of  title,  and  tbe  possesion 
of  the  par  chaser  thereonder,  and  Uiose  daiming 
under  mm.  Is  adverse  from  the  date  of  vwa 
Bale. 

2.  Where,  one  of  the  devisees  had  but  a  life 
estate,  with  remainder  to  ber  children,  and 
where  her  cMldren,  tJiough  minors  when  the 
partition  was  made,  were  nnder  no  disabillt7 
at  her  death,  such  children  must  bring  action 
to  recover  the  mother's  share  from  the  purchas- 
er at  the  partition  sale,  or  those  clalo^g  under 
him,  within  eeren  years  from  the  mother's 
death,  under  Code,  §  141,  provldinff  that  when 
a  person  is  possessed  of  real  property,  under 
known  and  vmhle  lines  and  boundanea,  and  un- 
der color  of  title  for  seven  years,  no  action  shall 
be  sustained  against  such  person  by  one  having 
right  or  title  to  the  same  unless  within  seven 
years  from  the  time  such  right  or  tiUe  descend- 
ed or  accrued. 

Appeal  from  superior  court.  Person 
county;  Whitakbb,  Judge. 

Action  by  J.N.  Amis  and  others  against 
L.  J.  Stephens  and  others.  Judgment  tor 
plaintiffs.   Defendants  appeal.  Reversed. 

Plalntlfls  are  the  children  of  E.  R.  Amis. 
E.  R.  Amis  died  In  1882,  when  none  of 
plaintiffs  were  under  disability.  In  1859, 
John  Paylor  died,  leaving  a  will,  under 
which  he  gave  tbe  land  In  the  complaint 
deacrlkied  to  E.  R.  Amis  (rorllfe)and  seven 
others  (in  fee)  In  equal  interest,  but  the 
share  or  Interest  he  gave  to  E.  R.  Amis 
wae  given  to  ber  for  life  only,  and  after 
ber  death  it  was  to  go  to  her  children, 
tbe  plnintiffs  herein.  In  1860  said  land 
waa  sold  by  an  order  ot  court  In  parti- 
tion, to  which  proceedings  plaintiffs  were 
not  parties,  and  dtfendants  derive  their 
title  from  said  sale..  Since  the  death  of 
the  life  tenant  tn  1R82  there  has  been  no 
change  In  the  title  or  tenure  of  the  defend- 
ants, except  as  to  70  acres,  and  as  to  tbee» 
the  only  change  was  In  1886,  when  defend- 
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ants  bougrht  ttaem,— less  than  fleven  years 
before  the  be^onlnK  of  this  action,  April, 
ISBl.    JuilgmeDt  wsBiclven  fur  pJalntifTs. 

Victors.  Bryaatjor  appellants.  W,  W, 
Kttcbia,  for  appellees. 

Clark,  J.  Tble  case  Is  "on  all  fours  * 
with  McCullob  r.  Daniel,  102  N.  C.  620.  9  S. 
E.  Bep.  41S,  wblch  Is  declslre  of  It.  His 
honor's  attention  was  donbtisss  not 
called  to  that  decision.  Tbls  Is  not  a 
deed  made  by  one  tenant  In  cuuimnn,  par- 
portlug  to  convey  the  whole,  nor  the  deed 
of  a  sheriff  under  an  ezecnttuDBaleagalnst 
one  tenant  In  common.  In  tboee  caaes 
the  purchaser  takes  ttaa  rigbt— neither 
more  nur  IcRS— which  the  tenant  In  com* 
mon  had.  and  becomes  a  tenant  In  com- 
mon In  bis  stead.  Hence  20  years' adverse 
poBsesRlon  of  the  whole  Is  necessary  to 
bor  the  other  tenants  In  common.  Ward 
T,  Farmer,  92  N.  C.  93.  But  here  the  sale  was 
made  by  order  ot  thecourt  inl860,purport- 
iDfir  to  convey  the  whole,  and  the  decree 
and  deed  of  commissioner  to  same  effect  Is 
like  the  deed  of  a  stranger.  It  was  color 
of  title,  and  the  d<»fendants  and  those  un- 
der whom  they  claim  have  been  In  adverse 
possession  ever  since.  It  has  Deen  more 
than  seven  years  since  lSft2{when  all  the 
plaintiffs  ceased  to  be  under  disabUlty)  to 
the  beglnnlnft  of  this  orctlon,  and  the  de> 
fendants  have  acquired  a  good  title. 
Code.  §  141.1^  Upon  the  tacts  found.  Judg- 
ment should  have  been  entered  in  favor  of 
the  defendants.  Beveraed. 


(lU  N.  G.  M) 

EMBT  et  DX.  V.  HOANOKB  NAViaATION 

ft  WATER  POWER  OO. 
(Supreme  Court  of  North  Csrollaa.   Nov.  1, 

1892.) 

WlLLTOL  TRB8PAB8— WKi.T  CONflTITUTBS— INJUBT 
TO  TbIBFASBBB'I  FrOPBBTT — LUSIUTIBB. 

1.  Where  the  lessee  refnseB  to  remove  Ub 
baildlDga  from  the  land  of  the  lessor  after  the 
expiration  of  a  six  months*  uotice  agreed  upon 
between  them,  and  forcibly  prevents  the  lessor 
from  removing  them,  the  lessee  is  a  wlUful 
trespasser. 

2.  Where,  In  sncii  case,  the  buildings  of 
lessee  are  destroyed  by  fire,  canBed  by  the  neo 
essary  bla stingy  operations  of  lessor  on  his  con- 
tiguous land,  uie  lesBcv  Is  liable  only  fw  wait- 
too  or  willful  nei^igence. 

Appeal  from  superior  court,  Halifax 
county;  Qbokgb  H.  Bbown,  Judge. 

An  action  by  T.  L.  Erory  and  wlto 
against  the  Roanoke  Navigation  ft  Water 
Power  Company  to  recover  damages  tor 
buildings  destroyed  by  Are  tbrougb  de- 
fendant's negligence.  From  a  Judgment 
for  defendant,  plaintiffs  appealed.  Judg- 
ment affirmed. 

R.  O.  Barton  and  L.  P.  JtfeOebee,  for 

>Code,  1 141,  provides  that  **when  Uie  pcnon  In 
poBsesriMi  of  rnl  lotwerty,  or  those  unwr  whom 
he  claims,  disll  have  t>een  posseased  of  the  Bsms^ 
under  known  and  vladtde  lines  and  hoondaiies, 

and  andra*  color  of  title,  for  seven  years,  no  entry 
shall  be  made  or  action  snatalned  against  su<di 
possessor  by  any  person  having  any  nght  or  title 
to  the  same,  except  daring  the  seven  years  next 
after  bis  right  or  titie  shall  have  descended  or 
accrued,  who,  in  default  of  snfaic  within  the  time 
aforesaid,  shall  be  excluded  ttom  any  daim 
tbereafter  to  be  made." 


appellants.  Tftov.  JV.  HIU  and  W,  J7.  Dmj; 
for  appellee. 

Shepherd,  J.  The  argument  before  oa 
was  baaed  upon  the  asaomption  that  tbe 
defendant.  In  conducting  certain  blasting 
operations  on  Its  own  land,  was  guilty  of 
negligence  by  reason  of  Its  failure  to  exer- 
cise ordinary  care;  and  that  its  liability 
for  the  same  can  only  be  avoided  by 
establishing  contributory  negligence  on 
tbe  part  of  the  plainUirs.  In  our  opinion, 
the  true  principle  upon  which  the  case  is 
to  be  determined  lies  quite  beyond  that 
discussed  by  counsel,  and  involves  aeon- 
sideratlon  of  the  question,  not  whether 
there  was  contributory  negligence,  but 
whether  the  defendant  was.  guilty  of  any 
negligence  whatever  for  whleb,  under  tbe 
clrcnmstanees.  It  la  liable  to  the  plaln- 
tiffs.  While  there  may  be  Home  shades  of 
difference  in  the  various  deSnltlons  of 
negligence,  all  of  tbe  authorities  agree 
that  Its  essential  element  consists  In  a 
breach  uf  duty,  and  that,  in  order  to  sus- 
tain an  action,  "the  plaintiff  must  state 
and  prove  facts  sufficient  to  show  what 
the  duty  Is,  and  that  tbe  defendant  owes 
it  to  blm."  1  Shear,  ft  B.  Neg.  §  8;  Beacb. 
Contrlb.  Neg.  6;  Thomp.  Neg.  preface.  A 
legal  duty  has  been  well  defined  by  Dr. 
Wharton  as  "that  which  the  law  requires 
to  be  done  or  forborne  to  a  determinate 
person  or  to  tbe  public  at  large,  and  la 
correlative  to  a  right  vested  In  such  deter- 
mluate  person  or  in  the  public. "  Whart. 
Neg.  S  34.  "The  duty  Itself  arises  ontol 
Tarious  relationships  of  life,  and  varies  Id 
obligation  under  different  circumstances. 
In  one  case  tbe  duty  is  blgb  and  Impera- 
tive; in  another  It  is  ot  imperfect  obliga- 
tion. Thus  It  may  be  dependent  on  u 
mure  UceoBe  tu  enter  upon  land,  or  the 
bare  obligation  to  avoid  Inflicting  a  will- 
lul  Injury  upon  a  trespasser;  while,  upon 
the  other  band.  It  may  be  a  duty  to  care 
tor  the  sntoty  of  a  dpeclally  Invited  guest 
or  of  a  passenger  for  hire.**  16Amer.  & 
Eng.  Enc.  Law,  412,  and  tbe  numerous 
cases  cited.  This  much  being  premised, 
we  must  now  ascertain  what  doty,  if  any, 
was  Imposed  by  law  upon  the  defendant 
In  the  present  action,  and  tbls  Involves  an 
Inquiry  Into  the  relation  of  tbe  parties  in 
respect  to  tbe  bnlldtngs  for  tbe  accidental 
destruction  ofwblcb tbe  action  Is  brongbt. 
It  Is  conceded  that  the  defendant  was  the 
owner  of  the  land  upon  which  tbe  build- 
ings were  located,  and  It  appeani  that  In 
January,  1887,  a  ault  between  the  present 
parties  was  settled  according  to  tbe  terms 
of  tbe  following  agreement,  to  wit: 
"That  the  said  T.  Zj.  Emry  and  wife  do 
further  agree  that.  If  they  cannot  agree 
with  said  company  upon  rent  for  the  use 
ot  the  water  and  land  of  the  company 
upon  which  the  mills  and  foundry  of  said 
Emry  and  wife,  described  in  tbe  com- 
plaint, are  situated,  then,  upon  six 
months'  notice  from  the  said  company, 
they  will  remove  their  mills,  foundry,  and 
machinery  from  the  lands  ot  said  com- 
pany. This  14tb  day  of  Jannary,  1887.' 
We  cannot  concur  in  tbe  contention  of  the 
plaintiffs  that  under  tbls  agreement  they 
were  entitled  to  keep  their  buildings  upon 
tbe  premises  without  the  payment  oX  ren* 
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antll  tbe  defeadant  bad  Improved  the 
canal  so  aa  to  inureaae  tbe  supply  of  wa- 
ter. Tbe  agreement  contains  no  Hacb  pro- 
rlslon,  and  we  feel  tbat  we  would  be  do* 
iag  vloleDce  to  the  ordinary  rolea  of  inter- 
pretatloD  by  bo  extending  Its  terms 
beyond  the  meaning  ol  the  plain  and  nn- 
amblgaoae  language  em  ployed.  Tbeargu- 
ment  can  derive  no  support  Irom  extrinsic 
drcumstancea,  as  It  appears  that  tbe 
plalDtlRs  had  been  using  tbe  water  of  the 
canal  to  some  extent  by  keeping  It  cleaned 
ont,  and  that,  shortly  after  making  tbe 
agreement,  tbey  proposed  to  continue  the 
traeot  tbe  same.  There  was  tfaerdore  an 
existing  subject  upon  which  the  agree- 
ment could  preftently  operate,  and  It  Is 
wltb  reference  to  this  as  well  as  to  any 
contemplated  Improvement  tbat  It  must 
be  construed.  If  tbe  actual  contract  was 
such  ail  Is  contended.  It  Is  to  be  regretted 
tbatitwasnot  Incorporated  Into  the  writ- 
ten agreement,  as  It  seems  that  tbe  con- 
duct of  tbe  aKflOt  of  tbe  plaintiffs  was 
Influenced  by  a  reasonable  misapprehen- 
sion of  tbe  legal  effect  of  tbe  said  Instru- 
ment. It  Is  further  Insisted  that  by  the 
terms  of  tbe  agreement  It  was  the  duty  of 
defendant  to  entertain  In  good  faith  a 
propuHltlon  to  fix  th«  raitu  value  of  the 
water  and  land  ttaertfn  mentioned ;  and 
that.  If  It  refused  to  do  so.  It  had  no  right 
to  require  the  removal  of  the  buildings,  etc. 
Granting  .this  to  be  a  correct  Interpreta- 
tion uf  tbe  agreement,  we  are  unable  Co 
find  anything  In  the  testimony  which  dis- 
closes tbat  the  defendant  arbitrarily  nr  In 
bad  f«Ub  declined  to  consider  any  such 
propoeltiun  of  the  plaintiffs.  On  the  con- 
trary, tbe  plalntilto'  agent  (who  seems  to 
have  had  full  control  and  management  of 
tbe  whole  matter)  explicitly  testified  tbat 
before  tbe  notice  to  remove  was  served 
OQ  him,  the  defendant's  attorney  demand- 
ed tbat  tbe  plalntills  enter  Into  a  new  con- 
tract of  rent,  aud  that,  falling  to  do  so, 
they  abonld  remove  the  buildings.  The 
said  agent  further  testified  that.  In  re- 
sponse to  the  proposition,  he  replied  as 
follows:  **I  stated  tbat  I  would  go  on  as 
1  had  been,  and  keep  tbe  canal  cleaned  out 
for  tbe  Dse  of  the  land  and  water;  but  I 
could  not  pay  rent,  as  the  canal  was  In 
bad  repair,  and  aapplled  scarcely  any 
water.  Tbe  witness  also  stated  that  tho 
ilefeudant's  attorney  declined  to  accept 
bis  proposal,  and  tbat  tbey  bad  no  fur- 
ther negotiations.  Here,  then,  was  a  dis- 
tinct offer  to  "enter  Into  a  new  contract 
tor  rent,"  and  this  ofler  was  declined,  ex- 
cept upon  the  terms  demanded  by  tbe 
plaintiffs.  We  tall  .to  perceive  how  the 
refusal  to  accept  tb^  terms  can  be  con- 
sidered as  evidence  that  tbe  defeuduit 
was  unwilling  to  make  a  bona  Sde  effort 
to  agree  upon  a  reasonable  rental  value. 
If,  under  tbe  contract,  It  was  tbe  duty  of 
tbe  defendant  to  make  a  fair  effort  to 
agree,  ft  was  surely  released  from  that 
obligation  after  the  plaintiffs,  without 
hearing  any  proposal  from  the  defendant, 
bad  expressly  refnaed  to  accede  to  any 
other  but  the  previously  existing  terms. 
There  having  been  a  failure  to  agree  as  to 
the  renc,  the  defendant  had  a  right  to  in- 
sist upon  the  removal  of  the  buildlogs 
■pen  six  montlw*  notice,  as  provided  In 


the  agreement,  and  It  was  not  bound  tu 
entertain  any  further  propositions  on  the 
part  of  the  plaintiffs.  Accordingly,  a  no- 
tice to  remove  the  buildings  was  given, 

fnrsnant  to  the  agreement,  un  the  fld  ol 
'ebruary,  1887;  but,  notwlthstanalng 
this  notice,  the  plaintiffs  tailed  to  remove 
the  same,  and  kept  them  on  tbe  defend- 
aut's  land  after  tbey  knew  that  the  de- 
fendant had  commenced  Its  blasting  oper- 
ations, and  until  tbey  were  accidentally 
destroyed  by  flra  In  September,  IStfO.  As 
early  as  the  6th  of  June  of  that  ye^r  the 
defendant  complained  of  tbe  plaintiffs' 
failure  to  comply  with  the  notice,  and  at 
tbe  same  time  stated  that,  as  the  land 
occupied  by  the  buildings  was  absolutely 
necessary  for  Its  use,  It  would  proceed  to 
remove  them  unless  tbe  plaintiffs  did  »o 
In  11  days.  At  tbe  expiration  of  that 
time  the  defendant  attempted  tu  remove 
the  buildings,  but  was  prevented  by  the 
plaintiffs  from  doing  so  by  means  of  a 
shotgun.  Without  pausing  to  consider 
whether  tbe  long  and  unreasonable  delay 
to  remove  tbe  buiUlinga  did  not  have  the 
effect  of  vesting  tbe  same  in  tbe  defendant 
as  a  part  of  Its  freehold,  (a  point  which 
was  waived  by  tbe  answer.)  It  cannot  be 
qaeationed  that,  in  tbalr  failure  to  remove 
them  after  said  notice,  and  especially  in 
the  violent  prevention  of  the  defendant 
from  exercising  Its  right  of  removal,  the 
plaintiffs  were  trespassers  upon  the  lands 
of  tbe  defendant.  Tayl.  Landl.  &  Ten.  §S 
62,  63.  This  status  of  tbe  plaintiffs  Is  In 
no  way  affected  by  the  conversation  be- 
tween their  agent  and  the  secretary  of  the 
defendant  In  1890.  Giving  full  effect  to  tbe 
testimony  of  the  former.  It  amounted  to 
no  more  than  a  parol  license  to  continue 
tbe  lower  mill  on  tbe  defendant's  land  In 
view  of  the  eBtabllsbraent  of  an  oil  mill 
at  some  Indefinite  time  In  the  future, 
which  was  In  fact  never  done.  Tbe  license 
was  revocable  at  tbe  election  of  the  de- 
fendant, (Klvett  V.  McKethan.  90  N.  C. 
106;  McCrackun  v.  McCracken.  88  M.  0. 
272;  Richmond  &  D.  R.  Co.  v.  Durham 
ft  N.  R.  Co..  104  N.  C.  658,  10  S.  E.  Rep. 
659.)  and  was  actually  revoked  on  the 
6tb  of  June,  1890,  by  the  notice  given 
on  tbat  day.  The  plaintiffs  had  until  the 
24th  of  September  of  tbat  year  (the  date 
of  the  aecldent)  to  remove  tbe  buildings, 
and  not  only  failed  to  remove  them,  but, 
as  we  have  seen,  forcibly  prevented  the 
defendant  from  doing  so.  It  cannot  be 
seriously  insisted  that  the  effect  of  this 
conversation  was  to  revive  the  broken 
agreement  of  1887,  so  as  to  entitle  the 
plaintiffs  to  another  six  months'  notice  of 
removal.  Much  clearer  testimony  than 
this  la  necessary  to  work  a  reanit  so  re- 
atrlctive  of  tbe  lights  of  a  property  own- 
er. Besides,  tbe  alleged  agreement  was 
essentially  different  from  tbe  old  one,  as 
It  related  to  and  was  conditioned  npon 
the  establishment  uf  a  new  Industry,  and 
the  supply  of  water  was  to  t>e  furnished 
"at  tbe  same  rates  as  to  others."  Tbe 
old  agreement,  as  we  have  conatmed  It, 
bad  reference  to  the  existing  state  of 
affairs,  and  contemplated  tbe  present  paj- 
ment  of  rent  of  some  character. 

The  plaintiffs,  then,  being  trespassers 
npon  the  land  of  the  dtrfendaat,  we  wlU 
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now  proceed  to  Inquire  Into  tbe  nature  of 
the  duty  whicb  tbe  latter  owed  tu  the 
'ormer  In  respect  to  tbe  said  bnlldloES. 
U  la  a  well*aettled  prloelple  that  a  land- 
owner baa  a  rlgbt  to  the  excloalTe  use 
and  enjoyment  ol  taia  premises,  and  ttaat 
be  Incurs  no  Uahlllty  for  liijuiiea  caused 
by  Its  onaale  conditloo  to  a  person  who 
WAS  not  at  or  near  tbe  place  of  tbe  acci- 
dent by  lawfnl  riKlit,  and  when  tbeowner 
has  neither  expretialy  nor  by  Implication 
Invited  him  there.  Sweeny  r.  JEtatlroad 
Co..  10  Allen,  Sfl8;  Bennett  t.  Ballroad 
Co.,  102  n.  8.  577:  Carleton  t.  Steel  Co.,  98 
Mass.  216;  Cof)ley.  Torts,  605.  W6;  Pierce 
T.  Wbltcomb,  48  Vt.  VIT;  Railway  Co.  t. 
Brigbam,  29  Ohio  St.  867;  1  Thump.  Neg. 
2S3,  303.  The  doctrine  Is  thus  stated  In 
Schmidt  V.  Baner, 22  Pac. Rep. 256,5  La wy. 
Rep.  Aan.SSO.and  not«i:  "Unless  eon trlr- 
ancea  are  placed  on  sacb  premises  with  an 
actual  or  conatmctlTO  inten  t  to  hurt  lotm  - 
ders,  tbe  proprietor  Is  not  liable  for  Injnry 
reanltlng  to  persons  by  reason  of  tbe  con< 
dltlon  In  which  tbepremtses  hare  been  left, 
or  from  the  prosecution  of  a  baslnesa  In 
which  tbe  owner  had  a  right  to  eneage. 
Railroad  Co.  v.  Griffin,  100  Ind.  221 ;  Gillespie 
T.  McUowftn,  100  Pa.  St.  144;  Gramllcb  t. 
Wnrst.  86  Pa.  Ht.  74;  Caaley  t.  Pittsburgh 
etc..  R.  Co..  05  Pa.  St.  808;  McAlpln  r. 
Powell, 70 N.  r.l26;  Hargreavesv.  Deacon, 
25  Micb.  1 ;  Bnrdlck  v.  Cheadle.  26  Ohio, 
St.  303;  Indianapolis  v.  Emmt-lman,  (Ind. 
Sop.)  9  m.  E.  Rep.  155. "  Theforegolng  aa- 
tburltlea,  and  many  others  tbat  could  be 
cited,  abundantly  aaataln  tbe  proposition 
**  that  a  trespasser  or  mere  licensee,  who  is 
Injured  by  adangerousmacblnp  orcontrlr- 
ance  on  tbe  laud  or  premises  of  another, 
cannot  recover  damages  unless  thecontrlv- 
ance  Is  such  that  tbe  owner  may  not  law- 
fully erect  or  use,  or  when  tbe  injury  Is  in- 
flicted willfully,  wantonly,  or  through  tbe 
gross  negligence  ot  tbe  owner  or  occupier  of 
tbe  premises.**  Oil  Co.  v.  Morton,  70  Tex. 
400, 7  S.  W.  Rep.  756.  In  tbe  leading  ease  of 
Larmore  t.  Iron  Co..  101  N.  T.  891,  1 N.  E. 
Bep.  752,  it  was  held  that  where  one  goes 
npon  the  premises  of  anotber,  without  In- 
vltiatlon,  to  obtain  employment,  and  Is 
there  Injured  by  a  defective  machine,  he 
zannot  recover.  Andrews,  J.,  in  the 
course  of  a  well-reasoned  opinion,  uses  the 
following  language:  "Tbe  precise  ques- 
tion Is  whether  a  person  wbo  goes  upon 
tbe  land  of  anotber  without  Invitation 
to  secure  employment  from  tbe  owner  of 
tbe  land  is  entitled  to  Indemnity  from 
such  owner  for  an  Injury  happening  from 
tbe  operation  of  a  defective  machine  on 
the  premtoes.  aot  obviously  dangerous, 
wblch  be  pasaea  in  tbe  course  of  bla  Jour- 
ney, If  be  can  show  tbat  tbe  owner  migbt 
have  ascertained  tbe  defect  by  the  exercise 
of  reasonable  care.  We  know  of  no  case 
wblcb  goes  to  tbatextent.  **  After  speaking 
ot  tbe  liability  of  a  landowner  to  an  unin- 
vited person  for  injuries  caused  by  tbe  set- 
ting of  spring  guns  or  dangerous  traps  on 
bis  premises,  and  also  tbe  duty  of  railroad 
eompanles  In  ronning  tbelr  trains  to  use 
proper  care  In  respect  to  persons  on  the 
track,  where  It  has  been  used  by  the  pub* 
11c  without  objection,  tbe  learned  Judge 
eontlnues:  "But  In  the  case  before  us 
then  wars  no  dreamatanees  creating  a 


duty  on  tbe  part  of  tbe  defendant  to  the 
plaintiff  to  keep  the  wblmsey  In  repair, 
and  consequently  no  ohltgatlon  to  re- 
munerate the  latter  for  his  lujury."  It 
has  also  been  held,  where  a  sign  ot  "No 
Admittance"  was  placed  on  a  door,  tbat 
one  wbo  entered  tbe  room  (being  of  tbe 
class  meant  to  be  excluded)  cannot  re- 
cover for  Injuries  caused  by  the  npgllgenca 
In  tbe  management  of  tbe  room,  even 
though  no  attempt  was  made  to  exclude 
bim.  nor  any  fnrtber  warning  given.  Zoe- 
blsch  V.  Tarbell,  10  Allen,  8K5;  Victory 
Baker,  67  N.  T.  866.  Bo,  where  a  tres- 
pa^er  entered  tbe  defftndant*s  abandoned 
freight  bouse,  and  tbe  wind  blew  tbe  wall 
down  and  injured  blm.  Larey  v.  Railroad 
Co.,  78  Ind.  828.  To  tbe  same  effect  is  tbe 
case  of  UcDouald  v.  Railroad  Co.,  Fed. 
Bep.  38.  There  tbe  defendant  corporation* 
in  working  its  r4»al  mine,  threw  out  a  pile 
of  slack  on  Its  own  land,  the  pile  present- 
ing the  appearance  of  coal  ashes.  The 
land  was  not  fenced,  and  a  stranger  In  tbe 
neighborhood.  In  passing  over  the  slack, 
was  burned.  It  was  held  that  be  hud  no 
right  of  autlon  against  tbe  corporation. 
In  Batchelor  v.  Fnrtescoe,  47  J.  P.  803, 
the  defendant  bad  contracted  todocer^ 
tain  work  on  a  plat  of  ground  where 
buildings  were  erected  and  excavations 
were  being  made.  To  carry  out  the  work, 
he,  by  his  men,  worked  a  steam  winch 
and  crane,  with  a  chain  and  Iron  tab 
attached  thereto.  Tbe  deceased  was  em- 
ployed hy  tbe  owner  of  tbe  ground  to 
watch  tbe  materials  and  boadlnga.  He 
bad  no  duty  tu  take  part  In  the  excavat- 
ing, and  It  was  no  part  of  bis  business  to 
stand  under  tbe  tub  as  It  was  raised. 
White  watching  tbe  men  working,  the 
tub  fell  on  his  head,  and  be  was  killed,  it 
was  held  that  the  defendant  was  not  lia- 
ble. "The  deceased  was  there  to  watch 
tbe  material  and  buildings.  He  bad  no 
business  with  the  machinery,  nor  any 
duty  to  watch  the  defendant's  men  at 
their  work.  He  was  thus  In  a  place  where 
he  had  no  right  to  be.  and  was  a  mere 
licensee,  to  whom  the  defendant  owed  np 
duty. "  It  Is  true  that  the  general  princi- 
ples we  have  enunciated  are  subject  to 
some  qualifications,  under  possible  circum- 
stances, in  favor  of  certain  licensees,  or 
purely  technical  trespassers,  and  of  per^ 
sons  walking  on  a  railroad  track,  as  In 
aark  V.  Railroad  Co.,  109  N.  C.  480, 14  S.  B. 
Rep.  48,  and  Deans  v.  Ballroad  Co.,  107  N. 
C.  6H6. 12  S.  E.  Bep.  77.  Here,  on  the  bor- 
der land  between  the  doctrine  we  have 
stated  and  that  ot  contributory  neglt- 
genee.  there  Is  some  obscurity  and  confltet 
In  tbe  authorities.  But,  however  that 
may  be,  there  is  no  difficulty  In  Its  appli- 
cation to  a  case  like  the  present,  where, 
in  tbe  eyes  of  tbe  law,  the  plaintiffs  must 
be  regarded  as  willful  trespassers.  Tbe 
authorities  are  practically  unanimous  In 
holding  tbat.  In  favor  of  trespassers  of 
this  character,  tbe  landowner  owes  no 
duty  to  exercise  ordinary  care  In  tbe  use 
of  bis  premises  or  In  the  conduct  of  lawful 
operations  thereon.  If  no  aucb  duty  ex- 
isted in  tbe  foregoing  cases,  which  have 
been  cited  by  way  ot  tllustratlon,  and  In 
wblch  the  lives  ot  human  beings  were 
imperiled,  it  would  be  difficult  indeed  to 
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oDdpratand  how  It  eonid  be  Impoved  apon 
th«  defendant  In  this  action.  It  noold 
be  a  slraufre  resnlt  If  one  who  1b  Involun- 
turily  made  tbe  euatodlan  of  another's 
pnii)ert>  hy  the  coerdTe  power  of  a  ahot- 
fcnn  aiiunld  be  held  liable  for  an  aeddenfe 
to  each  property  becaniie  of  hla  fallnre  to 
take  all  ot  the  preeantlona  which  woold 
eummend  themaelves  to  a  prudent  man. 
It  la  folly  settled  by  the  aothorltlee  abore 
nientlooed  that  the  daty  of  a  landowner 
under  auoh  elrcomstancea  can  be  no 
greater  than  to  abstain  from  what  la  rerj 
generally  called  **  wanton  or  wllltal  negU- 
gence  **  The  defendant  bad  «  riffht  to 
Improve  Its  property,  and  In  blaatlnfc  tor 
that  pnrpoae  It  waa  engaged  In  a  lawtol 
orrnpatlon.  There  la  notblDK  to  show 
that  ItaaervaDta  acted  wllllally,  wanton- 
ly, or  recklessly,  and  there  Is  no  testimony 
tendtaiK  to  prove  that  after  they  discov- 
ered the  accident  they  could  by  ordinary 
care  have  prevented  the  destruction  ot  the 
bolldlns.  Certainly  there  la  nothing  to 
Indicate  the  same  indltlerence  on  their 
pnrt  as  that  shown  by  the  plalDtlffa* 
agent,  who,  aUbongfa  he  bad  hie  bands 
present,  made  no  effort  to  arrest  the 
flames,  and,  Indeed,  stated  that,  as  he 
did  not  caoae  the  Are,  be  wonki  not  aa- 
Biat  In  putting  It  out,  and  **  that  It  might 
bnm."  The  defendnnt,  therefore,  having 
been  guilty  of  no  **  wUKol  or  wanton  neg- 
ligence," (the  abstaining  from  which  con- 
atltated  ita  only  duty  under  the  clrcnm- 
atances,!  It  must  follow  that  It  cannot  be 
held  liable  for  the  accidental  destruction 
ot  the  plnlntitta*  property.  We  have  care- 
fully considered  the  other  ereeptlona,  and 
are  of  the  opinion  that  they  an  wltbont 
narlt.  The  Judgment  most  ba  aflBrmed. 

(88  Oa.  CM) 

UATOB.  BTO.,  OP  OITT  OP  IfADISON  v. 
WADE  et  aL 
(Snpreme  Gonrt  of  Geoivia.  Jan.  19,  1892.) 

MUSICIPAL  EutOTIOHB  — RBeiSTKA.T]OM  —  SOBHll- 

Hox  or  LocAi.  ScacwL  Act  roB  Appbotal  — 
GoasTiTDTioxix  Lav. 

1.  While  the  act  of  1877  confen  aathoil- 
tf  on  the  city  coancil  of  MadisoD  to  regalre  rejf 
l!>tratloD  of  DersoDS  qualified  to  rote  at  aur  cor- 
pantB  electron,  and  therefore  at  an  electioa  to 
approve  the  local  school  act  of  1889,  no  ordi- 
nance oonmrdunslTe  enou^  to  hudnde  this 
latter  elecuon  faaTina  been  paaaed  wtien  the 
dectlon  was  held,  the  only  elective  body  to 
which  the  school  act  could  then  be  sabmltted 
was  the  lenlly  qualified  voters  of  the  dty,  Irre- 
■pectlTe  of  registratloQ.  The  manaeen  of  the 
election  having  rejected  the  TOtes  of  nonregta* 
tared  electwa,  and  confloed  the  Tote  to  the  per- 
acma  friiose  names  appeared  on  a  registration 
list  made  under  the  ezistlnv  ordinance,  and 
with  reference  to  a  prsTlous  electton  of  a  differ- 
ent kind,  the  submission  was  not  to  the  whole 
body  of  legal  decton.  Tba  existing  raglstra- 
tion  ordinance  applies  only  to  elections  t<a  mu- 
nicipal officers. 

2.  Under  the  language  of  the  constitatlon, 
the  school  act  of  1889  would  have  to  be  submit- 
ted to  all  the  qualified  voters  mentioned  in  the 
act  Itael^  and  two  thlrda  voting  at  the  electloQ 
wonld  not  be  aoffident  to  apinwTe  the  act,  on- 
leas  tbtj  were  two  thirds  of  the  ^ole  number 

Sdlflea  to  vote.  It  woold  be  competent  for 
d^,  by  passing  a  proper  registration  ordl- 
aanoB^  te  provide  for  asoertainlog  the  whole 
nwnbMb  bst,  natU  tUa  la  done,  the  act  ^  1889 


cannot  be  worked  In  hanaony  with  flw  provt 
slons  of  the  constitution.  For  the  two  local  acta 
referred  to,  see  Acta  1877,  p.  174;  Acta  1888^ 
p.  1311. 

S.  Registration  adds  no  qualifications  ta 
voters,  but  only  serves  to  id«iti^  tiiam  aa  pa>> 
aons  qualified  to  vote. 
<8yllabna  by  the  CoortJ 

Error  from  snperloreourt,  Morgan  conn* 
ty :  W.  F.  Jenkins,  Judge. 

Petition  by  Jamea  A.  Wade  and  others, 
dtlsens  and  taxpayers  ot  the  city  ot  Madi- 
son, to  restrain  the  mayor  and  council  of 
■aid  city  Irom  collecting  a  tax  which  bad 
been  aaoosoed  lor  the  anpport  ot  pnblla 
schools,  and  from  establlahlng  socb  scboola 
In  that  city.  etc.  Judgment  for  plaintllla. 
Detendanta  bring  error.  AflBrmed. 

The  following  la  the  official  report : 

The  petition  made,  in  brief,  the  follow- 
ing alMgatlons:  The  mayor  and  council 
are  about  to  electa  board  ot  education 
and  rent  or  build  eeboolhonses  In  tba 
city,  and  provide  for  theestabUsbment  <rt 
free  schools,  and  thereby  Incur  a  large  ex- 
pense, which  must  necesaarlly  tacreaae  city 
taxation  aothat  It  will  become  burden- 
some to  the  cltlsena.  They  are  proceed- 
ing to  do  this  under  an  election  held  on 
July  16,189],  wtaleh  election  waabeldnnder 
tbe  provisions  of  an  act  approved  Octo- 
ber 26, 1889.  entitled  "An  act  to  establiab 
a  system  ot  pablle  schools  in  the  city  ot 
Uadleon.  Qeorgla;  to  levy  and  collect  a 
tax  for  maintaining  and  soppnrtlng  said 
Bchoola;  to  authorise  tbe  county  acbool 
eommlasloners  ot  Morgan  county  to  pay 
over  to  ttie  board  ot  edacatlon  of  aald 
public  achotils,  for  the  use  of  aald  pabUe 
•ehoola,  sncb  part  ot  the  state  school  land 
as  may  be  tbelr  ]nst  pro  rata  share  there- 
of; and  for  other  pnrpoaea  therein  named." 
By  an  act  approved  February  1, 1R77,  enti- 
tled **An  act  to  provide  tor  tbe  registra- 
tion of  voters  In  the  corporate  elections 
of  the  city  ot  Madison  and  enforce  the 
same,"  tbeebarterof  Madison  was  amend- 
ed ao  aa  to  antboriae  the  regiatraiAon  of 
votera  In  the  corporate  elections  of  tha 
city.  By  thia  laat-named  act  the  mayor 
and  aldermen  were  empowered  and  an- 
thorlsed  to  enact  auch  ordinance,  provid- 
ing for  tbe  registration  ot  voters  In  tbe 
corporate  elections  of  the  city,  aa  would, 
in  their  dlaeretlon,  eondnee  to  tbe  Intereat 
and  peace  of  the  people.  In  accordance 
with  the  act  the  mayor  and  council  adop^ 
ed  an  ordlnaa<^e  providing  that  on  the  Ist 
of  January  the  clerk  ot  tbe  clt^  connell 
aboold  open  a  book  for  the  registration  of 
votera,  which  book  abould  he  tbe  evidence 
of  a  voter's  having  registered;  that  the 
qnaliflcatlons  for  registration  aboald  be 
the  aame  as  those  praacribed  tor  voters 
tor  memberaof  the  general  assembly;  that 
the  registration  should  cease  each  year  on 
the  tenth  day  preceding  the  annual  elee- 
tion  of  mayor  and  aldermen,  etc.  The 
day  fixed  tor  tbe  corporate  electlona  of 
the  city— tbat  la.  the  election  ot  mayor 
and  aldermen— Is  tbe  first  Wednesday  la 
April,  and  In  the  present  year  said  elee- 
tlon  took  place  on  the  lat  day  ot  April 
The  clerk,  in  accordance  with  tbe  ordt> 
nance  mentioned,  opened  a  reglatratlun 
book  on  or  before  January  1.  1891,  and 
kept  It  open  antil  March  31»  1881,  and  then 
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closed  It)— S  moDtfasand  16dayB  before  tbe 
special  elecllon  for  public  achoola, — and 
alter  cloelag  tbe  book  Derer  reopened  It 
lor  registration  for  said  special  electtnn. 
Tbe  reKlstratton  book,  wblcb  was  opened 
aa  above  stated,  bad  on  it  406  registered 
voters.  (A  copy  ol  tbe  list  was  attached 
to  tbe  petition.)  Oa  JuneS.  1891,  tbe  may- 
or and  council  passed  an  order  calling  an 
election  lor  public  schools.to  bebeld  on  July 
16, 1891,  whicb  was  pabllshed  In  a  pobllc 
gasette,  and  a  copy  of  wblcb  was  attached 
to  tbe  petition.  Wben  the  day  for  the 
election  came  on,  the  mayor  and  cuunell 
appointed  two  managersand  clerks  tben^ 
for,  and  turned  over  to  the  managers  tbe 
reelstration  book  mentioned,  and  instruct* 
ed  them  to  permit  no  one  to  vote  whose 
name  was  not  on  tbe  registration  book; 
and  the  managers,  In  the  coodact  of  the 
election,  were  goTemed  by  the  registra- 
tion book  and  sncb  Instrnetfons.  A  large 
number  of  voters  who  bad  become  quali- 
fied between  the  2lBt  day  of  March,  1891, 
and  10  days  before  the  election  for  public 
■chools,  were  thus  deprived  of  their  priv- 
ilege of  voting,  and  practically  disfran- 
chised. Tbe  managers  ol  tbeeleetlon,  by 
their  retnroH  to  the  mayor  and  conncll, 
certified  that  282  votes  had  been  cast,  ol 
wMch  269  were  for  public  schools  and  13 
against  public  schools.  (Copies  of  tally 
sheets,  vuting  lists,  and  returns  of  the 
managers  were  attached  to  the  petition, 
together  with  a  copy  of  an  application 
made  by  petitioners  to  tbe  mayor  and 
conncll  for  coplea  of  said  papers  and  other 
proceedings.)  On  July  17, 1881,  the  mayor 
and  aldermen,  eonsiiitlag  of  the  mayor 
and  three  named  aldermen,  met  to  open 
the  returns  and  declare  tbe  result  of  the 
election.  Tbe  mayor  opened  the  returns 
asfollows:  For  pnbllc  schools. 269  votes; 
against  public  schools,  IS  votes.  Two 
hundred  slxty-nloe  votee  did  not  consti- 
tute a  two-tblrda  majority  of  the  qualified 
voters  of  the  city.  BB  shown  by  tbe  regis- 
tration list,  to  wit,  409,  used  In  the  elec- 
tion; bat  the  mayor  and  aldermen,  by 
order  then  passed,  directed  the  clerk  of 
council  to  prepare  a  revlf^ed  list  ol  the 
qnallfied  votere,— that  Is  to  say,  to  revise 
the  list  made  for  the  mayor  and  aldermen 
election  and  need  In  the  special  election,— 
and  report  to  them  on  tbe  day  following, 
and  then  adjourned  to  tbe  next  day.  The 
mayor  and  council  met  pursuant  to  ad- 
journment, and  tbe  clerk,  In  obedience  to 
the  resolution  passed  tbe  day  preceding, 
submitted  the  registration  list  mentioned 
above,  bat  stated  that  be  bad  ascertained 
that  several  ut  the  opmea  were  names  of 
mlnorSt  several  on  the  day  ol  the  election 
were  nonresidents,  and  several  had  been 
convicted  of  larceny.  Among  those  so  re- 
ported as  minors  was  the  name  ol  Edgar 
Fannin,  and  among  those  reported  as 
having  been  convicted  of  larceny  was  the 
namt9  of  Jake  Mathews.  At  tbe  special 
Section  both  Fannin  and  Mathews  voted 
In  lavor  of  public  schools,  (the  number  of 
the  b^lots  cast  by  them  being  given,)  and 
petitioners  asked  that  they  might  have 
recouTse  to  the  ballots  to  establish  this 
allei;atloD.  (A  copy  of  the  report  of  thu 
clerk  was  attached  to  the  petition.)  The 
Barur  and  conncll,  upon  receiving  the  n*- 


port,  proceeded  to  revise  the  registration 
list  by  striking  therefrom  the  names  of 
Fannin.  Qrifflo.  Pennington,  Donglas^and 
Pork,  leaving  upon  the  list  401  names,  and 
then  proceeded  to  declare  that  269  votes 
were  a  majority  of  the  qualified  voters  of 
tbe  city,  and  that  tberefure  public  echoola 
had  received  tbe  requleite  majority  under 
the  law.  (A  copy  of  the  revision  and  or- 
der declaring  the  result  was  attached  to 
tbe  petition.)  This  action  was  Illegal, 
and  petitioners,  or  some  of  them,  wera 
present,  and  proteBtod  against  it.  At  th» 
time  the  board  of  aldermen  consisted  erf 
only  three  members,  whereas  the  law  re- 
quired lour  members,  and  for  this  reason 
the  board  was  an  Illegal  board.  The 
managers  of  the  special  Section,  against 
the  protest  of  some  of  the  dtisens  and 
taxpayers,  kept  the  polls  open  after  6 
o'clock  p.  H..and  at  leastflve  votes  (nam- 
ing the  voters  and  the  numbers  of  their 
ballots)  were  polled  after  that  hour,  and 
these  votes  were  cast  for  public  schools. 
Petitioners  asked  that  they  might  have  re- 
course to  the  ballots  to  establish  that  fact. 
On  August  26, 1881.  tbe  mayor  and  council 
assessed  a  special  tax  of  two  mlUi  on  tlie 
dollar  on  all  the  taxable  property  of  the 
city,  for  the  purpose  of  maintaining  and 
supporting  a  system  of  public  schuols  up 
to  July,  1893,  by  virtue  of  the  election 
mentioned,  and  are  proceeding  to  collect 
the  tax.  (A  copy  of  the  order  assessing 
tbe  tax  was  attached.) 

Tbe  special  election  was  ill^al  and 
void,  because  the  act  of  October  36, 1888, 
Is  nnconstltntlonol.  Tbe  fourth  section  of 
that  act  provides:  "If  at  any  election 
herein  provided  for  two  thirds  ta  the 
qualified  voters  voting  at  such  election 
shall  vote  for  free  schools,  then,"  etc., 
whereas  it  should  hare  provided  that.  If 
two  thirds  of  the  qualified  voters  of  tbe 
city  should  vote  for  free  schools,  then, 
etc.  Tht)  seventh  section  of  the  act  an- 
thorlies  the  board  of  education  to  charge 
each  pupil  attending  the  schools  an  Inci- 
dental fee,  not  to  exceed  five  dollars  per 
scholastic  year.  Tbe  mayor  and  council 
were  not  a  legal  and  properly  constituted 
board,  consisting  of  only  three,  when, 
under  tlie  law,  it  sbonld  have  consisted 
of  four,  aldermen.  The  mayor  and  conn- 
cll had  no  authority  to  turn  over  to  the 
election  managers  the  registration  .list, 
■and  instruct  the  managers  not  to  receive 
tbe  vote  of  any  person  whose  name  was 
not  on  the  list.  There  was  no  law  an- 
tborlzlDg  registration  for  a  special  elec- 
tion of  this  character.  If  the  law  author^ 
lalng  reglstrtttion  in  Madlsun  applies  to 
Bnch  special  elections,  there  shoald  have 
been  a  new  registration  thereunder,  for  the 
reasons  mentlnned  abi>ve,  there  being  a  suf- 
ficient number  of  voters  who  had  become 
qualified  as  such  between  the  day  the  regis- 
tration Hat  was  closed  and  10  dayq  preced- 
ing the  special  election,  who  were  tbns  dis- 
franchised, who.  If  registered,  would  have 
prevented  a  two-thirds  majority  for  pub- 
lic schools.  Tbe  managers  kept  tbe  polls 
open  beyond  the  hour  fixed  by  law  for 
closing  them,  and  received  and  counted  at 
least  five  votes  after  that  hour.  They 
also  received  and  counted  the  votes  ol 
Fannin  and  Matbews,— tbe  vote  of  Fan- 
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nlD  belBK  IlleKal,  becaoM  he  was  a  miiiur; 
and  thatof  Mathews  beine  Illegal, hecanse 
he  had  been  convicted,  berore  the  election, 
of  larceny,  and  had  never  been  pardoned. 
Tfaeae  votea  ehoald  not  bave  been  counted. 
The  votes  of  the  Ave  others  mentioned, 
beins  illegal,  becanae  polled  alter  6  o'clock 
p.  M..  should  not  have  been  oonnted. 

The  proceedings  of  the  mayor  and  conn- 
cR  In  opening  the  retnrne  and  declaring 
the  resalt  were  Illegal,  becaoee  the  mayor 
and  eoonell  met  in  upen  session  on  July 
17,  1891.  opened  the  retams,  announced 
the  vote  tbertfrom,  and,  se^g  that  there 
wera  not  two  thirds  majority  for  pnbUc 
schools,  directed  the  clerk  of  the  council 
to  make  a  revised  list  of  registration,  and 
report  to  them  the  next  day,  and  then  ad- 
ionmed  to  that  time.  This  was  illegal, 
because  the  mayor  and  council  bad  noth- 
ing to  do  bat  to  open  the  retarns  and  de- 
clare the  mult  as  certiHei  to  them  by  the 
managers,  aD<l^bad  no  authority  them- 
selvea,  or  to  direct  their  clerk,  to  revise 
the  reiristration  list,  or  otherwise  tamper 
with  the  same;  nor  had  they  the  right  to 
adjourn  from  day  to  day.  Tbe  mayor 
and  council,  after  receiving  tbe  report  of 
the  clerk,  andertook  to  revise  the  registra- 
tion list  by  fltrlklng  from  It  tbe  five  names 
mentloiied  above  as  having  been  so 
stricken,  tfans  reducing  the  registration 
list  from  4t)6  to  401,  so  as  to  give  pabltc 
Mhools  a  two-thirds  majority  of  the  reg- 
istration list,  thus  illegally  revised.  The 
revision  was  illegal,  because  tbe  mayor 
and  council  presumed  to  take  Jurisdiction 
over  tbe  matter,  as  If  they  constituted  a 
court  before  wtaleta  tbe  Section  was  eon- 
tested,  and  because  such  registration  list 
was  evldeuce  of  the  right  to  vote  of  each 
of  said  persons  so  stricken  off;  and  no 
cue  except  a  court  under  proper  proceed- 
ings could  Inquire  Into  the  legality  or  iUe- 
xallty  of  the  reglatratlou  of  such  persona. 
The  mayor  and  council,  after  striking  the 
name  of  Fannin  from  the  registration  list,' 
failed  and  refused  to  strike  it  from  the 
votiDa  list,  but  counted  his  vote  in  declar* 
lug  the  result,  and  also  counted  the  vote 
of  Mathews,  uowlthatandlng  that  the 
rlerb,  in  his  report,  stated  that  Mathews 
bad  been  convicted  of  larceny  previous  to 
the  election;  and  they  also  counted  the 
votes  nf  tbe  five  persons  mentioned  as  bav- 
ins: voted  afterB  o'clock  p.  u.  The  returns 
of  the  managers  showed  that  282  votes 
had  been  cast,  and  tbe  tnlly  sheets  and 
votiuK  list  281 ,  yet  In  declaring  the  result 
of  the  election  the  mayor  and  couocii 
counted  282.  There  was  one  ballot  In  the 
ballot  box  which  was  unmarked,  and 
without  any  number  upon  it,  and  peti- 
tioners ehaxge  It  was  for  public  schouls, 
and  was  so  counted  by  tbe  managers  and 
Uie  mayor  and  council,  contrary  to  law, 
and  petltluners  prayed  they  might  have 
recourse  to  thennmarked  ballot,  to  estab< 
lishtbelaet  that  It  was  cant  tor  public 
sebools.  They  prayed  that  theelectlon  be 
deelarad  Illegal  and  void;  that  the  mayor 
and  council  be  ordered  to  deliver  up  tbe 
ballot  box,  BO  that  the  ballots  mentioned 
might  be  taken  therefrom  and  exhibited 
to  the  court;  that  the  mayor  and  council 
be  enjoined  from  collectluK  the  tax,  from 
electing  a  board  ol  education,  from  renting 


or  building  schooltaouses,  from  providing 
or  attempting  to  provide  for  the  estab- 
lishment of  public  schools,  and  from  tak- 
ing any  steps  to  Impose  and  collect  any 
tax  for  the  eetabllsfament  and  support  w 
public  schools,  etc. 

Defendant8answered,ln  brief, It  was  not 
true  that  at  the  time  the  petition  was  filed 
or  served  upon  them  the  mayor  and  coun- 
cil were  about  to  elect  a  board  of  educa- 
tion, but  a  board  of  educatlop,  under  the 
election,  had  been  constituted  and  elected 
some  time  before  the  filing  and  serving  of 
tbe  petition.  It  was  not.  true  that  any 
large  expense  or  onerous  taxation  on  the 
citliens  would  be  Incorred,  tor  the  rate  of 
city  taxation  prior  to  the  election  was 
two  and  one  halt  tenths  of  one  per  cent, 
and  tbe  special  school  tax  assessed  was 
two  tenths  of  one  per  cent.,  which  special 
tax  was  assessed  before  the  filing  of  the 
petition.  It  was  true  that  the  clerk  of 
council,  under  the  act  and  ordinance  first 
mentioned  In  tbe  petition,  opened  a  book 
of  registration,  and  closed  the  same  pre- 
paratory to  the  last  annual  election  for 
mayor  and  aldermen,  and  that  the  book 
was  never  reopened  for  registration  of 
voters  for  the  special  election,  but  defend- 
ants deny  tbat  It  waa  necessary  for  the 
book  to  be  opened  for  registration  for  the 
special  election,  there  being  no  law  requir- 
ing or  providing  for  a  registration  of  vot- 
ere  for  said  election.  The  list  of  registered 
voters  tor  tbe  election  of  mayor  and  al- 
dermen has  nothing  to  do  with  the  valid- 
ity of  the  special  election,  or  of  anything 
done  In  pursuance  tbareot,  or  under  tbe  act 
providing  lor  tbe  special  election.  No  one 
was  prevented  from  voting  at  tbat  elec- 
tion because  bis  name  did  not  appear  on 
tbe  reglstratlun  list,  so  far  as  defendants 
knew.  While  the  managers  of  tbe  elec- 
tion, at  the  time  It  was  being  held,  had 
the  list  before  them,  it  was  simply  to  aid 
thfro  In  determining  who  were  qualified 
voters.  Defendants  did  not  instruct  the 
managers  to  permit  no  one  to  vote  whose 
name  did  not  appear  on  the  Hat.  It  is  not 
true  that  there  was  a  large  number  of 
voters  who  had  become  qualified  between 
the  21flt;  day  of  March,  1891,  and  10  days 
before  the  special  election,  or  that  any  one 
of  such  number  was  deprived  of  the  privi- 
lege of  voting  at  that  election.  The  elec- 
tion was  duly  and  legally  called,  regularly 
and  legally  held,  and  the  result  thereof 
was  'JSQ  votRs  for  public  schools  and  13 
against.  Tbe  269  votes  constituted  a  two- 
thirds  majority  of  the  qualified  voters  of 
tbe  city,  and  defendants  correctly  de- 
clared tbe  result  of  the  election  to  be  tor 
public  schools.  Tbe  mayor  and  council 
met  the  day  after  tbe  uectlon  to  deter- 
mine and  declara  the  result,  and  an  ad- 
Juurnuient  was  had  to  tbe  following  day 
with  the  view  of  determining  whether  the 
269  votes  constituted  said  majority;  and, 
further,  to  give  any  one  Interested  an  op- 
portunity to  be  heard  on  the  matter.  A 
portlun  of  petitioners  did  sctnally  appear 
and  were  neard,  but  the  mayor  and  coun- 
cil, after  an  Investigation  and  due  deliber- 
ation, came  boneetly  and  fairly  to  the 
eonclaslnn  tbat  theelectlon  had  resulted 
for  public  schools,  and  they  so  declared. 
A  safe  and  legal  criterion  by  which,  .la 
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SQcb  matter,  tbe  number  of  qaallflRd  rot- 
era  shoald  be  determined,  Is  the  number  of 
Toten  polled  at  the  last  mnnlclpal  elec- 
tion In  the  city,  and  at  aach  last  election 
there  were  polled  :t49  rotes.  There  can  be 
no  other  leffal  criterion  to  determine  tbls 
question,  unless  It  be  the  number  of  rotes 
polled  at  the  patlcular  eltsctlon  under  con- 
rilderatlon.  In  either  ease  there  was  lar^ 
ly  over  a  two  thirds  majority  In  favor  of 
the  result  as  declared  by  detendants.  In 
arrirluir  at  the  result  they  did  tnrestfgate 
the  registration  list,  and  to  some  extent 
the  question  as  to  how  many  names  of 
persons  were  entered  thereon  who  were 
not  qualified  votera  ou  the  day  of  this  elec- 
tion, and  even  with  this  list  as  a  fcalde 
they  concluded  tbut  more  than  two  thirds 
bad  voted  for  public  schdols,  and  even 
mure  than  two  thirds  of  those  actually 
qualified  to  rote  bad  so  duly  and  legally 
cast  their  ballots.  Besides  the  names  ol 
those  on  the  refclstratlou  list  that  beyond 
question  were  not  authorized  or  qualified 
to  vote,  there  are  a  large  number  of  oth- 
era  ou  the  lint  who  were  not  qualified  vot- 
ers In  this  election,  and  eepecially  were 
those  disqualified  wbone  names  were  re- 
ported by  the  clerk  as  nonresidents,  and 
as  being  otherwise  disqualified.  At  the 
time  of  declaring  the  resolt  the  entire 
board  of  aldermen  were  present  and  act- 
ing, there  helag  at  the  time  only  one  va- 
cancy on  the  board,  caused  by  the  death 
of  a  councilman,  which  vacancy  has  since 
been  filled.  There  was  a  quorum  present, 
with  full  power  and  authority  In  law  to 
act.  The  polls  at  the  election  were  not 
kept  open  after  6  o'clock  p.  m.,  nor  were 
any  rotes  cast  after  that  hour.  Defend- 
ants did  not  direct  the  clerk  uf  council  or 
any  one  else  to  revise  the  registration  list, 
to  correct  it,  or  to  cbflDge  any  ol  the 
names  thereon,  bat  It  was  simply  used  as  a 
guide  to  determine  bow  many  actually 
qualified  roters  there  were  In  the  city  on 
the  day  of  the  election;  and.  while  they 
believe  It  was  sufficient  to  cunRlder  only 
the  number  *of  rotes  cast  In  this  election 
and  the  one  Just  preceding,  they  also  Inves- 
tigated the  other  queHtlon,  and  decided 
that  there  were  enough  duly-quallfled  elect- 
ora  Toting  at  the  elecMon  to  constitute 
a  majority  of  two  thirds  of  the  actually 
qnallfled  roters  In  the  city.  All  ol  the 
petitioners  participated  In  and  voted  at 
the  election.  Defendants  acted  under  a 
valid  act  of  the  state,  entirely  constitu- 
tional, and  especially  so  In  every  esHPUtlal 
particular;  and  the  election  was  held  and 
result  declared  and  determined  In  accord- 
ance with  that  act  and  the  Btatutes  and 
constitution  of  the  state.  Petitioners 
cannot,  by  the  proceedings  they  bare  In- 
stituted, inquire  Into  the  legality  of  any 
votes  pulled  at  the  election,  or  the  cori'ect- 
nesB  ol  the  result  as  declared  by  the  duly- 
constltutf>d  authorities,  empowered  by 
law  to  determine  and  annoanee  the  result 
of  the  election. 

In  the  report  of  the  clerk  of  the  council 
abore  referred  to  It  was  stated  that  Fan* 
nin.  Douglas,  Pork,  and  Speed,  whose 
names  appeared  on  the  registration  llHt, 
were  minors  at  the  time  the  report  was 
made,  upon  the  Information  of  such  per- 
sons, with  tbe  exception  of  Speed,  whom 


tbe  e\Brk  had  not  been  ftMetosee;  that 
the  three  persons  whose  names  appeared 
upon  the  list,  Jake  Mathews  and  two  oth< 
era.  (Blount  and  Wlngfleld,)  the  clerk  had 
learned  were  coorieted  of  lareeny,  but  be 
only  knew  this  from  hearsay;  that  be 
found  the  names  of  two  i)eraonB  (Penning- 
ton and  Griffin)  on  the  list,  who  were  dead 
on  the  day  of  the  special  election,  and  tbe 
names  ol  serenteen  persons,  all  of  whom, 
be  was  Informed  by  general  rumor,  were 
not  residents  of  the  city  on  the  daj  of  the 
special  election;  and  that  he  found  the 
name  of  one  other  person,  who,  he  under* 
stood,  was  convicted  of  the  crime  of  larce- 
ny a  short  time  before. 

On  the  hearing  lor  temporary  injunction 
tbe  exhibits  to  the  petition  were  put  Id 
erldence,  and  petitioners  produced  their 
testimony,  to  the  following  etiect:  The 
petitioners  were,  and  still  are,  opposed 
to  the  esteblishment  of  nubile  schools; 
were  opposed  to  them  In  tne  election,  and 
Id  no  way  lent  their  support  or  encour- 
agement to  the  establishment  of  public 
schools.  Edgar  Fannin  was  a  minor 
when  the  election  was  held,  voted  In  thn 
election,  and  voted  for  public  schools. 
Thirteen  persons  made  affidavit  that 
ttaey  were  boan  6de  cltiiens  of  the  dty  on 
the  day  the  special  election  was  held,  and 
had  been  such  lor  mure  than  10  days  pre- 
vious thereto,  and  that,  not  having  rt-gls- 
tered  for  tbe  mayor  and  aldermen's  elec- 
tion, they  werenot  permitted  to  rote  In  the 
election  lot  public  schools, and  were  gtven 
no  opportunity  to  register  for  the  elec- 
tion for  public  schools.  From  the  affida- 
vit ol  tbe  clerk  of  the  city  council  It  ap- 
peared :  As  such  clerk  he  Is  ex  oScIo  regis- 
trar. He  opened  the  registration  books 
for  the  mayor  and  aldermen's  election,  and 
kept  them  open  until  the  21st  day  of 
March,  181)1,  and  then  dosed  them.  He 
opened  no  registration  book  for  tbe  spe- 
cial election  for  public  schools,  and  re- 
ceived no  instructions  from  the  mayor 
and  council  to  do  so ;  and  no  person  who 
had  failed  to  register  prior  to  March  21, 
1891,  or  had  become  acltlzen  tvetween  that 
date  and  Jply  16,  1891,  or  bad  become  of 
age  between  those  dates,  had  any  oppor- 
tunity to  register  for  the  public  schools* 
election.  The  r^Istratlon  llsttornlshedt* 
the  managers  of  the  special  election  to 
guide  and  control  them  In  tbe  conduct  of 
that  election  was  the  registration  list 
made  as  stated  by  deponent.  Previous 
to  the  election,  Jake  Mathews  bad  beea 
convicted  ol  larceny,  and  had  not  been 
pardoned,  but  tbls  lact  deponent  did  not 
know  except  Irom  hearsay.  It  further  ap- 
peared that  on  the  day  on  which  the  elec- 
tion for  public  schools  was  held.  Wade, 
one  of  the  petitioners,  went  to  the  polling 
place  alter  o'clock  P.  M.,  and  found  tbe 
polls  still  open,  and  the  managers  receiv- 
ing votes,  whereupon,  as  a  taxpayer  and 
citizen,  he  called  tbe  attention  uf  the  man- 
agers to  tbe  fact  that  the  hour  fixed  by 
the  law  tor  closing  the  polls  had  parsed, 
and  protested  against  their  bdng  kept 
open  any  longer,  and  against  the  recep- 
tion of  any  other  votes;  . but  the  managers 
disregarded  the  protest,  and  received  at 
least  fire  votes  alter  6  o'clock.  That 
Wade  stated  these  facts  to  the  mayor  and 
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cooDcil  wben  tbey  met  to  open  tbe  retDrns 
aod  declare  Ibe  re«alt.  That  when  tbe  rfr 
tarns  were  opened,  and  the  reeiilt  d^ 
dared,  there  were  present  the  mayor  and 
three  eiiancllmen,  there  belnv  at  tbat  time 
but  three  coDnellm«B,  tbe  vaeaocy  caused 
by  the  death  of  an  alderman  acme  two  or 
three  mootbe  before  the  dection  not  bar- 
ing been  filled.  The  managers  of  the  elec- 
tion had  the  reKl^tration  list,  and  the 
manai^rs  were  goided  by  It.  Neither  the 
mayor  and  aldermen  nor  the  mayor  lu- 
■trncted  tbe  manasem  not  to  permit  any 
one  to  vote  whose  name  was  not  on  tbe 
reKlBtratlon  book,  but  the  manaitera  did 
not  permit  any  one  to  vote  (as  they 
thoiiKht)  whose  name  was  not  on  the 
litit.  and  were  not  In  the  babit  of  permlt- 
tlDg  any  one  to  vote  whose  name  was  not 
on  the  list.  There  was  a  vote  In  tbe  bal- 
lot box  not  marked,  and  not  correspond- 
Ingwltb  any  on  tbe  reglstra  tlon  list.  It 
was  for  pnbDc  schools,  and  was  counted. 
Tti4  6  o'clock  town  bell  had  been  mnic  be- 
fore the  polls  were  closed.  Two  persona 
mado  affidavit  that  tbey  had  been  bona 
lldfcltisenB  of  Madison  mure  than  10  days 
before  tbe  special  election ;  that  they  had 
no  opportunity  to  register;  did  not  ap- 
ply for  refflatratlon.  One  did  not  know 
whether  tbe  books  were  open,  and  the 
other  did  not  think  be  conld  vote  If  nut 
registered,  etc.  The  record  of  the  Indict- 
ment, trial,  and  conviction  o(  Jake 
Mathews  lor  burglary  was  pat  In  ert- 
deoce. 

Def>>ndantsput  in  evidence  their  answer, 
am,  also  aSdavlts  to  the  following  eOect: 
Ko  one  wbo  desired  to  vote  against  public 
school!)  war  prohibited  from  voting  on  ae- 
connt  of  not  being  roistered,  tbat  tbe 
election  managers  knew  of.  Those  wbo.  In 
Ihp  jtidgment  of  the  managers,  were  not 
entitled  to  vote,  and  hence  did  not  vote, 
lodleated  thaf;  tbey  desired  to  vote  for 
pnblln  seboola.  The  managers  never  re- 
Kjved  any  Instructloos  from  the  mayor 
and  aldermen  not  to  receive  any  votes 
wblcta  were  not  from  persons  wbo  were 
registered.  The  polls  were  opened  by  the 
watch  of  one  of  tbe  managers,  and  closed 
by  tbe  same  time,  b^urethe  boor  of  6  p.  m. 
Tbe  election  was  condocted  fairly,  and 
the  managers  have  every  reason  to  believe 
that,  bad  no  votes  whatever  been  refused, 
(tliAre  wen  only  about  one  dosen  of  them.) 
tbe  majority  for  pnbllc  schools  would  have 
beec  lararer  than  It  actually  was. 

ii.  T.  Lewis  and  Foster  A  Butler^  lor 
plalntins  In  error.  J.  A.BiUapa  and  CaJvIn 
George,  for  defendants  in  error. 

Pbr  GcBiAM.  Judgment  affirmed. 

(89  Om.  «8S) 

OABTERSVILLS]  IMFBOVEHBNT.  OAS  ft 
WATER  CO.  V.  MAYOB,  BTO.,  OF  OITY 
OP  OABTBESVILLB. 

Onpreme  Court  of  Georgia.    Aug.  1,  IS&Z) 

XOHICIPAX  CORPOBATtONS— COXTBACTS  FOB  hoyO- 
KB  PSBIOD  THAN  Om  YlAB— IlLUHIHATIITO  OaS 
—Cm  TaXBS — BXBHPTIOHB. 

1.  WItfaoat  the  preliminary  Banctlon  of  b 
popnlar  vote,  as  required  by  the  conBtltntjon,  & 
monidpal  ooiporstion  cannot  contract  {or  a  sup- 
ply at  0w  Ml  the  credit  of  the  city  for  a  tonger 


period  than  one  year;  and  a  contract  which, 
by  Its  termi.  Is  to  run  for  20  yearB,  each  year's 
supply  to  be  paid  for  quarteriy  during  the  year, 
Is  operative  mim  year  to  year  only,  so  long  as 
□either  of  the  pardes  renounces  or  repudiates 
It  BithOT  of  tnem  can  terminate  It  at  the  end 
of  any  year,  but  so  long  as  it  stands,  and  is 
oomplied  with  by  one  par^,  the  other  party 
most  comply  also. 

2.  Wniie  a  city  cannot  exempt  a  gas  com- 
pany from  municipal  taxation,  It  can  contract 
to  pay  for  gas  a  stipulated  sum  per  lamp,  and. 
In  addition  thereto,  a  sum  for  all  tbe  lamps  sup- 
plied, equivalent  to  the  amount  of  taxes  im- 
posed upon  the  company,  provided  this  addition- 
al sum  Is  a  fair  ana  just  allowanoe  to  compen- 
sate for  the  actual  value  of  the  light  service, 
and  the  stipulation  Is  bona  fide,  and  not  Id  tlu 
nature  of  an  evaaion  of  the  law  prahlUting  ex> 
emption  from  taxes. 

3.  Tbe  present  action  Is  not  bron^t  to  re- 
cover money  voluntarily  paid  as  taxes,  but  for 
a  balance  due  under  the  contract  tot  lighting 
the  city,  tide  balanoe  beli«  measnied  in  part  by 
the  amount  of  taxes  ssaessed  and  ooUectad  1^ 
the  municipal  government  from  the  «ss  com- 
pany. 

(Syllabus  by  the  Court) 

Error  from  city  court  ot  CartemvlUe;  8. 
Attaway,  Judge. 

Action  by  the  Carteravllle  Improvement, 
Oas  ft  Water  Company  against  tbe  mayor, 
etc.,  ot  Carteravllle,  to  recovw  a  balanea 
alleged  to  be  due  on  a  eontract.  A  dfr 
murrertothe  declaration  was  sustained, 
and  plaintiff  brings  error.  Reversed. 

The  following  la  tbe  official  report : 

The  declaration  filed  In  the  court  below 
by  plaintiff  in  error  was  demurred  to  and 
tbe  demurrer  sustained*  to  wblch  ruling  It 
excepted. 

The  declaration  alleged:  Tbe  mayor 
and  aldermen  of  tbe  city  of  Carteravllle,  a 

municipal  corporation, Is  Indebted  to  peti- 
tioner f  268.83,  with  Interest,  fur  on  Au- 
gust «.  1S88,  defendant  and  the  Orient  Il- 
luminating Company  entered  Into  a  con- 
tract, copy  of  which  la  attached ;  after- 
wards, by  mutual  agreement,  amended,  as 
appeared  from  resolutions  adopted  by  de- 
fendant, copies  ol  which  are  attached. 
After  the  date  ol  tbe  contract  It  was  as- 
signed by  the  Illuminating  company  to  pe- 
titioner, with  the  knowledge  and  consent 
of  defendant,  and  petitioner  thereby  b^ 
came  entitled  to  all  the  rigbtr  of  tbe  Illu- 
minating company  under  thecontract.  Tbe 
gas  plant  provided  lor  In  tbe  oontraet  was 
duly  completed  according  to  tbe  contract, 
and  accepted  by  defendant,  as  shown  by 
resolutions  of  defendant,  copies  ot  which 
are  attached;  and  on  May  1,  1888,  the 
lights  In  the  75  public  gas  lampson  defend- 
ant's streets  were  turned  on,  and  since 
that  time  and  up  to  tbe  present  have  beea 
lit  as  prescribed  by  tbe  contract.  Tbe  de- 
fendant assessed  petitioner's  property  for 
municipal  taxation  for  1H90.  levied  a  tax 
in  favor  of  Itself  for  that  year,  and  in  Oc- 
tober, 1880.  Issued  a  tax  S.  fu.  against  pe- 
titioner, and  proceeded  to  collect  It,  con- 
trary to  tbe  provisions  of  the  contract. 
But  defendant  found  Itself  compelled,  by 
operation  ot  law,  to  levy  and  collect  the 
tax,  because  of  the  constitutional  prohibi- 
tion against  tbe  exemption  by  tbe  city  ol 
any  property  from  municipal  taxation. 
Petitioner,  In  pursuance  of  an  agreement 
made  between  It  and  defendant  on  May  1ft, 
1891,  copy  ol  wblcta  is  attached,  paid  de- 
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fendant  1268.88  on  May  23,1891.  Thell^fatB 
tarnished  to  defendant  by  petitioner  In  the 
75  lamp-poete  were  worth  not  only  the  f  25 
per  poat,  aa  fipecifted  In  the  contract,  bat 
also  the  addltlnual  aam  of  flu  per  post; 
and  the  llfcbt  no  fnrnlabed  waa  worth  at 
least  9275  (to  wit, the  anioant  of  the  taxes 
fiforesald)  over  and  above  the  925  per 
post;  and  defendant  agreed  in  the  con- 
tract to  pay  whatever  amount,  In  addi- 
tion to  the  925  per  post,  defendant  shonld 
colletrt  from  petitioner  aa  taxes. 

By  the  second  count  ia  the  declaration 
It  wasallesed:  Defendant  Is  Indebted  to 
petitioner  ^9268.83,  for  defendant  having 
made  the  contract  and  adopted  the  reau- 
lution  specified  above,  and  petitioner  hav- 
ing famished  public  lights  as  specified,  de- 
fendant having  collected  from  petitioner 
the  taxes  mentioned,  and  failed  and  re- 
fused to  pay  the  amount  thereof  to  peti- 
tioner after  petitioner's  demand  upon  de- 
fendant therefor,  petitioner  becomes  enti- 
tled torecoTerlorpnbUcltgtatlng.puniaant 
to  the  provisions  ol  said  contract,  the 
same  amount  which  It  paid  defendant  for 
the  taxes. 

By  the  third  count  It  waa  alleged:  De- 
fendant Is  indebted  tn  petitioner  9468.75, 
tor  petitioner,  parsuaot  to  the  contract, 
supplied  tor  December,  1890,  and  January 
and  February,  1891,  gaslight  for  76  lamp- 
posts on  defendant's  streets,  for  which  de- 
fendant. In  said  contract,  agreed  to  pay 
petitioner  925  per  post,  which  became  due 
on  March  1,lS9i,  which  defendapt falls  and 
refuses  to  pay,  though  demand  tor  pay- 
ment has  been  made. 

The  original  contract  referred  to,  dated 
August  6, 1888,  BO  far  as  seems  material, 
was:  On  or  before  March  1,  1889,  the 
Illuminating  company  woald  erect  and 
have  ready  for  operation  In  Cartersvllle, 
for  the  term  of  20  years,  or  such  further 
time  as  might  t>e  duly  provided,  a  plant 
tor  the  manufacture,  distribution,  and  sale 
of  gas.  It  would  erect  the  plant  Id  ac- 
cordance with  certafu  speclflcatlona,  etc., 
and  lay  and  maintain  pipes  to  the  extent 
of  not  lens  than  three  and  not  more  than 
four  mileu  for  distributing  gas,  and  would 
provide,  owu,  and  keep  In  repair  60  iron 
lamp-posts,  with  glass  lamps  thereon,  and 
as  many  more  as  the  city  might,  from 
tlmn  to  time,  desire  to  contract  fur,  to  be 
used  for  lighting  the  atreets,  etc.  The 
Illamlnatlng  company  woald  furnlah  to 
the  city  gaslight  to  Illuminate  the  streets 
by  means  of  said  posts  and  lamps  for  the 
term  of  20  years  from  March  1, 1889,  under 
certain  provisions  as  to  when  the  lamps 
were  to  be  lighted,  tor  927  per  year  for 
each  post.  It  woald  at  no  time  charge 
the  Indlvldnala  of  the  city  more  than  a 
apeclfled  rate.  This  agreement  was  made 
at  the  reduced  prices  mentioned  to  Iheclty 
and  Its  inhsbltants,  because  of  and  sub- 
ject to  the  following  considerations:  The 
city  would  accept  not  lens  than  50  lamps 
at  all  times  during  the  20  years,  for  927 
per  lamp  per  year.  If  the  number  of  pnb- 
Mc  lamps  used  should  equal  76  and  be  less 
than  100,  then  the  city  ahoald  pay  92S  per 
post  per  year.  The  city  should  exempt,  or 
cause  to  be  exempted, from  municipal  tax- 
ation, all  the  property  of  the  illuminating 
evmpany,  or  its  sueceaaora  and  assigns, 


lor  five  years  from  March  1, 1889.  or  from 
the  time  when  the  plant  should  be  com- 
pleted, If  prior  thereto.  If  the  city  should 
at  any  time  daring  the  Ave  years  find  it- 
self obliged  by  the  decree  ot  any  court,  or 
by  operation  ol  law,  to  asseas  and  collect 
a  tax  against  the  property  mentioned, 
then  the  city  agreed  that.  In  conslderattoo 
ot  the  reduced  prices  at  which  the  gaa* 
light  was  to  be  furnished  It  and  its  citi- 
zens. It  would  pay  or  return  to  the  tlloml- 
nating  company.tts  successors  or  assigns, 
all  sums  ot  money  which  It  or  they  might 
have  been  obliged  to  pay,  and  which 
might  have  been  levied  or  assessed  agaloet 
the  property  by  the  city  In  violation  of  the 
spirit  of  this  contract.  The  lllomlnatliig 
company,  its  successors  and  assigns,  to 
be  at  full  liberty  to  organise,  and  Intend- 
ing forthwith  to  organise,  under  the  lawa 
of  Georgia,  a  corporation  to  be  known  m 
the  Carters  villa  Improvement,  OasA  Water 
Company,  and,  aa  soon  aa  ancta  orsanlaa- 
tlon  ia  completed,  the  Illamlnatlng  com- 
pany may  and  bball  transfer  and  aaslgn 
Its  contract  for  public  Ilehtlng,  and  the 
franchise  as  hereinbefore  mentioned,  to 
that  corporation,  which  shall  then  assume 
the  rights,  privileges,  etc.,  her^n  Incum- 
bent upon  the  lllnmlnating  co'mpany.  and 
thereupon  the  latter  shall  be  released  ther^ 
from,  and  the  obligations  of  the  city  an- 
der  this  contract  with  the  Illuminating 
company  shall  then  be  and  continue  with 
the  Improvement. gas  and  water  company, 
as  fully  aud  completely  as  If  this  contract 
had  originally  been  made  therewith.  All 
the  payments  to  be  made  by  the  city  for 

?'as  lighttng  to  be  due  and  payable  on  the 
Bt  days  of  December,  March,  Jane,  aod 
September,  Kspectlvely,  of  each  year,  etc. 

The  minutes  of  the  special  meeting  ot 
the  mayor  and  aldermen  ot  Cartersvllle  ot 
December  21, 1888,  showed  that  ao  appli- 
cation by  the  petitioner,  as  assignee  of  the 
illuminating  company,  tor  an  extension  ot 
the  time  tor  erecting  the  gas  worics  under 
the  contract  tu  the  1st  of  May,  1889,  and 
that  the  time  dnriag  which,  by  operatloo 
of  law  or  any  court,  the  parties  to  the 
contract  might  be  prevented  from  proceed- 
ing thereunder,  should  be  added  to  the 
time  within  which  tbegu  andwatercom- 
pany  had  to  complete  the  works,  was 
granted.  Also  tbat  a  resolution  waa 
adopted  that  the  city  would  take  75  gas 
posts  and  lights  at  926  per  post,  instead 
otSO  at  $27  per  post.  The  mluutes  of  the 
meeting  of  May  6, 1889,  showed  that  a  res- 
olution was  adnpted  to  the  effect  that,  In 
compliance  with  the  contract,  the  gas 
plant  had  been  erected  satisfactorily,  and 
the  gas  was  acceptable  and  of  flrst-ctasa 
quality,  and  the  city  accepted  the  plant 
and  gas  as  a  bonu  Ode  compliance  with 
the  contract;  the  resolotlou  not  to  bind 
the  city  In  the  event  that  In  the  fntare 
deteetb  In  the  plant  or  quality  of  the  gaa 
should  appear. 

The  agreement  of  May  16, 1801.  between 
petitioner  and  defendant  was  to  the  fol- 
lowing effect:  Whereas,  a  controversy 
was  pending  twtween  petitioner  and  d»> 
fendant  concerning  certain  danaea  in  tha 
original  contract  above  mentioned,  re- 
specting taxes  which  might  thereafter  tw- 
come  dne  to  the  city  by  petitioner;  and 
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whereas,  the  petitioner  had  filed  a  bill  lor 
liijonctlnn  and  relief  a^ainet  derendant, 
anil  a  hearing  was  had  od  ao  application 
for  Interlocutory  restralnlns  order,  after 
which  bearing  the  prayer  for  restraining 
order  was  refused;  and  whereas,  both 
parties  to  this  agreement  desired  to  reach 
a  THlid  judicial  decision  on  the  validity  of 
said  clauses,  and  the  city  claimed,  as  taxes 
dae  Ironi  petitioner  for  1890.  $262,  with  In- 
terest, and  petitioner  claimed  as  dne  It 
from  the  city  a  certain  amount  for  public 
liebtlng  of  the  streets  in  excess  of  the 
$332;  and  whereas.  It  was  apprehended  by 
the  parties  that,  should  petltloaer  except 
to  the  judgment  mentioned,  and  bare  the 
same  reversed  by  the  supreme  court,  said 
latter  court  might  not  decide  the  validity 
of  said  clauses  in  the  contract:  It  was 
agreed  that  petitioner  should  pay  the  city 
the  amount  of  its  taxes  for  1)490,  by  the 
same  being  deducted  from  the  amount  the 
elty  owed  petitioner  for  public  lighting  of 
its  streets  tor  December.  1S90,  and  Janua- 
ry and  February,  1891,  and  the  city  should 
pay  petitioner  on  the  aforesaid  amount  the 
balance  dne  after  deducting  the  amount  of 
taxeu,  and  each  party  give  the  other  a  re- 
ceipt accordingly:  and  that  this  payment 
and  the  action  of  the  parties  In  making 
this  contract  should  not  estop  either  from 
making  any  contention  in  any  litigation 
which  migbt  thereafter  arise  between 
them,  wblcb  miebt,  but  for  said  payment, 
or  bvt  for  this  contract,  have  been  other- 
wise made;  and  that  petitioner  should  be 
at  liberty  to  bring  snlt  for  the  amount 
which  it  might  pay  the  city  for  taxes, 
withoat  being  estopped  by  tbe  payment 
of  tbe  same  or  this  agreement,  or  any- 
thing dune  in  consequence  thereof,  and  the 
city  sbould  not  by  this  agreement,  or  tbe 
payment  of  tbe  taxes, or  anything  done  In 
porsaance  thereof,  be  estopped  from  deny- 
ing cbe  validity  of  the  tax  exemption,  or 
the  vlty's  right  to  defend  any  action 
brought  by  the  petitioner  lor  the  recovery 
of  tbe  amount  paid  tor  taxes;  and  that 
on  action  on  the  equitable  petition  men- 
tioned above  should  have  any  effect  upon 
the  rights  or  remedies  of  either  party  to 
this  contract,  but  such  rights  and  reme- 
dies of  tbe  parties  should  stand  tbe  same 
as  thouKb  tbe  petition  had  not  been  Qled. 
and  as  though  the  Judgment  denying  the 
jDteriocutory  injunction  had  not  been 
rendered. 

Tbe  demurrer  was  on  the  following 
grounds:  (1)  A  misjoinder  of  causes  of 
action;  (2)  the  pretended  contract  of  Au- 
gust 6, 1888.  Is  nut  a  legal,  valid,  and  bind- 
ing contract  under  the  constitution  and 
laws  of  Georgia,  it  not  appearing  that 
the  mayor  and  aldermen  ofOarterevlllefor 
1888  were  authorised  to  make  tbe  contract 
ereaUng  said  debt,  without  first  submlt- 
tlngtbe  question  as  to  whether  or  not  tbe 
debt  should  be  created  to  the  legally  qual- 
IHed  voters  ol  said  [city.]  and  therefore 
no  legal  cause  of  action  can  be  main- 
tained under  tbe  pretended  contract;  (3) 
because  the  mayor  and  aldermen  of  Car- 
tenvtlle  bad  no  l^al  power  or  authority 
te  enter  Into  the  pretended  contract  of 
Aoffust  S,  IShH,  whereby  the  property  of 
^alntlff  could  be  exempted  from  manlcl- 
pal  taxation,  and  whereby  plaintiff  wna 


to  be  Indemnified  by  tbe  mayor  and  sldeiv 

men  for  municipal  taxes  for  five  years, 
which  plaintiff  might  be  required  to  pay 
under  the  constitution  and  laws  of  Geor- 
gia, and  therefore  plaintiff  had  no  legal 
cause  of  action  to  recover  back  from  de- 
fendant municipal  taxes  paid  by  plaintiff 
to  defendant,  as  sued  for  in  this  case;  (4) 
no  legal  cause  of  action  is  set  out  In  tbe 
declaration ;  (6)  no  legal  cause  of  action 
can  be  maintained  against  defendant 
for  recovering  back  the  municipal  taxes 
paid  by  plaintiff  to  defendant. 

Jobn  W.  Akin,  for  plaintiff  In  error. 
Jaa.  B.  CoDyen^  tor  defendant  In  error, 

Pkb  Cdbuu.  Judgment  reversed. 


(88  Ga.  702) 

IMPORTERS'  ft  TRADERS*  NAT.  BAMS 
OF  NBW  YORK  v.  McGHEB  et  ftl. 
(Supreme  Coart  of  Oeorsia.  Feb.  1,  1802.} 

PaiNoiPAi,  Aim  SuRBTT  —  Indbknitt  ot  Sorbtt 
AOAiirsT  Lobs  —  tiSoBaosATioN  ov  Cbbditos  to 

RlOHTB  OT  SURBTT. 

1.  Where  a  mcnrt^ge  Is  gtren  by  a  principal 
debtor  to  his  indorser,  not  aa  a  security  for  the 
debt,  but  solely  for  the  Indemnity  of  the  In* 
dorser,  tbe  latter  conld  not  proceed  asalnst  tixo 
mortgage  property  nntil  judgment  had  been  ren- 
dered against  him  in  favor  of  tbe  creditor. 
Code,  S  2164.  It  follows  that  the  creditor,  prior 
to  obtaining  suph  judgment,  cannot  proceed  In 
his  own  benalf  to  enforce  the  mortgage,  even 
thongh  the  principal  debtor  and  the  indorser 
both  be  insolvent;  the  rights  of  the  creditor  de- 
pending, not  upon  the  mr  of  trost,  but  apm 
the  law  of  subrogation, 

2.  Nor  can  the  creditor,  prior  to  obtaining 
jadgment  on  bis  debt,  maintain  a  bill  or  peti- 
tion to  impound  the  mortgaged  assets  to  await 
the  recovery  of  such  judgment.  Up  to  the  ren- 
dition of  judgment,  the  ngfat  to  preserve  the  se- 
oarity  is  one  personal  to  the  Indorsee,  and  to 
which  the  creditor  is  not  subrogated. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Floyd  conn 
ty  ;  J.  W.  Maddux.  Judge. 

Suit  by  the  Importers'  Sa  Traders'  Na 
tlonal  Bank  of  New  York  against  McObet 
&  Co,  and  others  to  foreclose  a  mortgage 
A  demurrer  to  the  petition  was  suatalnedi 
and  plaintiff  brings  error.  Affirmed. 

Dmbney  A  Foucbe,  for  plaintiff  in  error. 
Deaa  <ft  Htnitb  and  J.  Branbttntttor  defend- 
ants In  error. 

Blboklbt,  C.  J.  1.  Tbe  mortgage  given 
by  tbe  principal  debtors.  McGhee  A  Co.,  to 
their  indorser,  James  McOhee,  was  not 
given  expressly  as  a  security  for  the  debt, 
or  to  raise  a  fund  for  Its  payment,  but 
solely  to  Indemnity  tbe  Indorser  against 
loss  by  reason  of  his  Indorsement.  This 
mortgage  the  creditor,  tbe  Importers'  & 
Traders'  National  Bank  of  New  York,  now 
seeks  to  entome  against  the  mortgaged 
property  without  making  tbe  Indorser, 
who  resides  In  Alabama,  a  party  to  the 
proceeding.  The  principal  debtors,  who 
were  among  the  parties  defendant  to  tbe 
plaintiff's  petition,  demurred,  and  tbelr  de* 
murrer  has  been  snstained. 

The  Code,  in  section  2164,  declares: 
tbe  principal  executes  any  mortgage  or 
gives  other  security  to  tbe  surety  or  In- 
dorser to  Indemnify  bim  against  loss  by 
reason  of  bis  anretyeblp,  tbe  surety  or  In- 
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Jnreer  may  proceed  to  forecloseBactainort- 
Eaxe,  or  enforce  HDcb  other  lieaoranearlty. 
BB  Hoon  as  Jartffniant  afaall  be  rendered 
axalnst  bliu  on  bis  contract."   We  ttalnk 
thta  preRcribcB  a  role  which  wae  Intended 
to  be  jreneral.  and  that  Ic  comprebendB  all 
eases  ot  the  class  mentioned.  By  clear  im- 
plication it  negatlree  any  right  ol  fore- 
elosure  until  the  surety  or  Indorser  baa 
paid  HotnetblDX  on  the  debt,  or  Judgment 
has  been  rendered  agftinet  him  on  bis  con- 
tract. In  the  presmt  cam  neither  ol  these 
events  has  occurred.  The  IndorBsr  Is  cod- 
■equently  without  any  right  to  Inaugurate 
any  proceeding  to  foreclose  the  mortgage. 
As  to  him.  the  mortgage  Is  Immature; 
there  has  been  no  breach  of  Its  condition ; 
It  Is  not  yet  due  and  payable,  and  may 
never  become  so.  It  ioglcallyfollows  that 
the  vreditnr cannot  proceed  on  his  onn  be> 
half  to  enforcetlie  mortgage, alltaough  the 
petition  alleges  that  the  indorser,  as  well 
as  the  principal  debtor,  Is  insolTent.  Not- 
wlthaiauding   decisions   of  sume  other 
courts  to  the  con  trary ,  there  is  manifestly 
no  element  of  trust  in  a  mortgage  ol  this 
character.   It  does  not  by  Its  own  vigor 
devote  or  appropriate  the  property  em- 
braced in  It  tu  the  payment  ol  the  debt, 
but  oDly  to  the  loaemnlty  of  the  Indorser 
In  the  event  he  should  sustain  loss  by  rua- 
HOD  ot  his  indorsement;  and  It  is  recited 
that  he  Indorsed  the  notes  tor  accommo- 
dation. The  mortgage  created  a  mere 
lien,  and  therefore  could  not  raise  any 
trnst  by  reason  ot  passing  title  into  tbe 
mortgagee.  It  passed  uo  title.  It  was 
executed  in  this  state,  by  residents  there- 
of, and  all  the  property  mortgaged  13  per- 
sonalty. To  say  that  the  mere  Hen  which 
It  creates  In  lavorof  the  mortgagee  for  his 
own  personal  indemnity  Is  now  held  by 
blm  in  trust  lor  the  creditor,  and  not  ex- 
clusively for  his  own  beneflt,  would  be  al- 
together arbitrary.   It  would  not  har- 
monise with  tbe  Intention  ol  the  parties  In 
creating  the  Uen,  nor  with  any  sound  pub- 
lic policy  In  regulating  the  rights  and 
powers  of  L-ontractIng  parties  over  tbe 
care  of  their  own  Interests.   What  a  man 
acqnires  and  holds  for  himself  only,  with 
no  present  power  to  entorce  U,  should  not 
be  wrested  from  him,  especially  when  he 
is  not  a  party  before  tbe  court,  on  tbe 
ground  ot  an  imaginary  trust;  and  this  is 
eqnfllly  trne  whether  he  Is  solvent  or  In- 
solvent.  His  Insolvency,  were  be  a  party 
before  the  court,  might  be  a  reason  for 
seizing  upon  this  mortgage  as  his  prop- 
erty, and  dtsplaciog  him  from  the  control 
ot  it;  but  this  would  be  a  very  different 
thing  from  claiming  it  by  the  creditor  as 
a  beneficiary  ol  a  trnst  wblob  edtber  sprang 
Into  existence  when  tbe  mortgage  was 
taken,  or  In  some  mysterious  way  arose 
by  operation  ot  law  afterwards,  when  tbe 
mortgagee  became  iusolvent.   On  prin- 
ciple It  seems  to  us  that,  if  the  creditor  can 
ever  enforce  the  mortgage,  the  right  must 
be  based  on  the  doctrine  of  subrogation. 
The  principles  ol  equity  may  entitle  the 
creditor  to  be  hereafter  subrogated  to  tbe 
right  ot  the  mortgagee.  And  by  the  terms 
ot  tbe  Code  above  recited  the  mortgagee's 
right  Is  to  proceed  as  soon  as  Judgment 
has  been  rendered  against  him.   By  sut»- 
rogntlon  the  creditor  could  acquire  no 


broader  or  better  right,  lor  one  cannot 
take  by  subrogation  what  did  not  before 
exist  in  tbe  party  to  whose  rigbtthe  party 
Bubetltated  In  his  place  sneeeeds.  We  bold 
that,  beeanse  the  Indorser  has  no  right  t* 
proceed  at  present  on  this  mortgage,  the 
creditor  has  none.  Some  of  the  learning 
on  the  general  subject  may  be  lound  in 
notes  to  Dering  v.  Earl  of  Wlnchelsea,  1 
White  &  T.  Lead.  Cas.  Kq.  174  et  seq., 
(Hare  ft  Wallace's  £d. ;)  Har.  Subr.  S  691 ; 
8taeld.  8ubr.  §  154  et  seq.;  S  Brandt,  Snr. 
8  824  et  seq.  The  latest  case  known  to  us 
is  In  re  Walker,  (Sheffield  Banking  Co.  v. 
Clayton,)  (1893,)  1  Ch.631,  a  decision  made 
by  Stiblinq,  J.,  In  Janaary,  1R93.  The 
case  ot  Pool  v.  Doster,  69  MIbb.  258,  holds, 
we  think, correctly,  that  Insolvency  makes 
no  difference.  The  briefs  of  counsel  in  that 
case  contain  very  full  citations  of  previous 
eases,  most  of  them  decided  by  American 
coorts.  The  weight  of  anthorfty  may 
seem  contrary  to  the  Mississippi  doctrine, 
but  we  think  that  doctrine  coincides  with 
our  law. 

2.  As  the  creditor  must  wait  for  snbr»> 
gatlon  until  he  has  obtained  Judgment 
against  the  Indorser,  when,  by  operation 
ot  law.  tbe  mortgaged  property  will  be- 
come  a  fund  subject  to  be  applied  to  pay- 
ment ot  the  debt,  he  has  no  standing  la 
court  to  impound  the  mortgaged  assets, 
or  to  Interiere  with  them;  certainly  not 
without  making  the  mortieagee  a  party. 
Inasmuch  as  the  mortgagee,  until  some 
one  becomes  entitled  to  take  his  place.has 
the  right  to  preserve  the  security  in  his 
own  way.  tbe  security  until  then  b^log 
personal  to  blraself.  And,  innsmueh  as 
tbe  creditor  comes  wlthont  right,  legal  or 
equitable,  to  assert  the  mortgage  against 
the  mortgagors,  they  can  resist  him  by  de- 
murrer, afl  hlH  petition  shows  no  title  in 
the  party  plaintiff.  It  was  suggested  on 
tbe  argument  thatthe  demurrer  could  not 
be  nUertlTe,  1}eeanse  It  was  presented  in  the 
Indirldnal  names  ot  tbe  members  compos- 
ing the  hrm  of  McQhee  ft  Co.,  and  not  by 
the  firm  in  the  partnership  name.  This 
objection,  we  think.  Is  without  merit. 

Jndgmsnt  affirmed. 


08  Ok.  im 

DRT7MH0ND  v.  LOWBRT, 

OOLBBRT  V.  WTNGABD. 

(Supreme  Court  of  Georgia.  Feb.  1,  1882.> 

Fbncbs— Militia  Distbiot^Adoption  or  **8tooe 
Law"— EmoT  or  Addition  or  Tbrbitort. 

Wh^  hr  s  vote  of  the  ndlltis  diatrlet, 
ihB  stock  law  was  adopted,  and  sabaeonently, 
but  prior  to  the  passa^  of  the  act  of  Novem- 
ber 26,  1800,  the  diAtrict  line  was  leKally 
changed,  so  as  to  add  terrltorjr  formerlv 
lougios  to  an  adjoining  district,  In  which  the 
stock  law  had  not  been  adopted,  thii  added  tei> 
ritoTT  became  subject  to  tne  operation  of  the 
stock  law  by  virtue  of  the  act  aforesaid,  which 
declares  that  'in  each  and  every  county  and 
district  In  this  state  the  boucaarr  lines  of 
each  lot,  track  or  parcel  of  land  in  said  conn- 
ties  and  districts  shall  h&  and  the  same  are 
hereby,  declared  a  lawful  fence:  provided,  that 
this  section  shall  not  become  operative  in  any 
county  or  district  of  this  state  which  has  not 
heretofore  abolished  or  removed  fences  either 
by  a  vote  of  the  pe<^le  m  in  pursoanoe  of  I«sa) 
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or  Ulesal  laglslatiTe  aedon,  nnl—  hr  ui  aleo- 
tioa.  Rud  Id  the  nuumor  provided  for."  cte. 
{SrUabos  Iv  Oft  OoQttJ 

Ernir-from  superior  court.  Polk  eonnty ; 
C.  Q.  JoNRB,  Jadge. 

ArtluD  commenced  before  a  Jnatlee  of 
tbe  peace  by  J.  £.  Drummond  agaliiBt  Wil- 
liam l><iwery  to  recover  poBseselun  of  a 
cow.  The  Justice  rendered  Jaditinent  for 
plaiotlll,  which  '  was  reTereed  In  the  su- 
perior court.  Plaintlfl  brings  error.  Af- 
firmed. 

Action  b.T  JaneColbert  flsalnat  BillWIn- 
^rd  to  recover  poesesHlnn  of  a  cow.  This 
cam  Involves  the  same  questions  as  the 
one  above,  and  the  Judgment  Is  the  same. 

The  TollowlnR  are  the  official  reportti: 

On  September  6, 1889,  an  election  upon 
the  queetiun  of  etock  law  was  held  In  the 
Cedartown  dlittrtct  of  Polk  county,  and 
the  result  was  declared  to  be  for  stock 
law.  On  October  6. 1889,  an  election  upon 
the  question  was  held  In  theRockmart 
district  of  that  county,  and  the  result 
waa  declared  to  be  for  **t«ice."  Aft^r^ 
wards  an  order  was  passed  by  the  com- 
mlsHlonen*  of  roads  and  revenues  of  that 
county,  allowtntc  Lowery  and  others,  to- 
gether with  their  plantations,  to  be  cut 
off  from  the  Itockmart  district  Into-the 
Cedartown  district,  and  Lowery  still  Uvea 
In  that  portion  thus  cat  off.  Drummond 
la  a  dtlsen  of  the  Rorkmart  district,  and 
his  cow,  under  the  provisions  of  the  stock 
law,  \viis  Impounded  by  Lowery  In  the 
portion  cut  off  as  above  mentioned. 
Drum  mind  sued  oat  a  possessory  warrant 
lor  his  cow,  and  the  magistrate  before 
whom  the  case  was  beard  held  that  the 
provlMlons  of  the  stock  law  were  not  of 
force  In  the  portion  cut  off. 

The  case  of  Colbert  against  Wlngard  Is 
similar  In  its  facts  and  result  to  the  case 
of  Drummond  against  Lowery,  except 
that  Wlngard,  who  impounded  the  cow, 
and  Mm.  Colbert,  the  owner  of  the  cow, 
are  both  residents  of  tli at  portion  of  the 
Rockmurt  district  which  was  cut  off  from 
It  and  made  a  part  of  the  Cedartown  dis- 
trict after  the  election  on  the  subject  of 
stock  law.  And  It  further  appears  that 
this  cutting  off  was  done  tor  the  purpose 
of  setting  the  benefit  of  the  stock  law, 
and  that  It  was  not  done  at  the  Instance 
or  request  of  Mrs.  Colbert. 

Irwin  A  BuTin,  for  plaintiffs  In  error. 
Turner  A  Grosa,  tor  defendant  In  error 
Lowery.  Blauce  &  A'oj'es,  for  defendant 
In  error  Wlngard. 

P«B  Cdbuh.  Jndgmeots  afflrmed. 


OT  s.  a  w> 

MeOBB  T.  WELLS. 
fBqprsme  Ooort  <rf  South  OaroUaa.  Oct. 

1892.) 

AiOnoM  ON  AoooDirr— Pi.BADiNa  GouHraROLAtic-— 

IXBTBDCnoXB — ChaHSB  on  TBB  Faots. 

1.  In  an  action  for  the  balance  of  an  ae* 
erant  for  laylnff  brick  in  bnildiDg  a  mill,  for 
■Dperintending  tne  bnilding  of  a  amokestack  of 
rach  mill,  aDofor  famishing  scaffolding,  the  de- 
fendant cannot  testify  as  to  the  value  of  fur- 
uitnre  sold  plaintiff  a  firm  of  which  defend- 
ant Is  a  member,  where  the  answer  does  not 
claim  the  faUl  of  snoh  foraitore  as  an  additional 


payment,  or  Interpose  It  as  a  eonntmlalm,  aai 
where  it  is  not  mentioned  in  a  sutement  «f  a» 
ooaato  between  the  paztlra  put  in  evideBoe  by 
the  defendanL 

2.  On  the  issue  as  to  the  valne  of  ^alntifTs 
services  on  the  smokestack  defendant  can  show 
the  difference  in  price  per  thousand  paid  for 
laylne  bricks  In  the  smokestack  and  in  the  mill. 

5.  Where  the  only  issue  as  to  the  mill  la 
the  number  of  bricks  used  in  building  it.  the 
Judge  does  not  violate  the  condtltational  pro- 
vision forbidding  a  charge  on  the  facts  by  say- 
ing, "It  seems  he  did  his  work  well." 

4.  A  charge  that,  "if  the  claim  la  estab- 
lished ;"  if  the  jury  find  that  plaintiff  pnt  up  the 
•caffiddioK,  and  used  tiie  same,  and  such  use 
was  worth  975,  be  Is  entitled  to  that  amount; 
"but  if  It  waa  worth  less,  he  is  eoUtled  to  on^ 
as  much  as  it  was  worth,"— is  not  bt  vkdatloB 
of  such  constitutional  provision, 

6.  A  charge  that  the  meaolng  of  qaantom 
meruit  Is  that,  'Nrhenever  a  man  doM  work  at 
the  request  and  with  the  consent  of  another 
man,  then  he  is  entitled  to  receive  what  it  is 
reasonably  worth;"  that,  if  the  work  on  the 
smokestack  was  onulde  of  the  contract  for 
bnildiog  the  mllL  and  plaintiff  was  asked  to  stt< 
perintend  the  bntlding  of  each  stack,  and  he  did 
so,  he  Is  entitled  to  reasonable  compensatloD  fcv 
Us  vrork,— does  not  violate  such  oonstltotfon^ 
provision. 

Appeal  from  common  pleas  circuit  coort 
of  Abbeville  eoonty;  J.  B.  KssaBAW, 
Judge. 

Action  by  8.  J.  McGee  against  J.  W. 
Wells  to  recover  the  balance  of  an  account. 
Judgment  for  plaintiff,  and  he  appeals. 
Affirmed. 

B.  B.  Gary  and  ^aoJc  B.  Gaty,  for  ap. 
pellant.  Ormydoa,  OrmjrdoD  A  02tae,  for 
respondent. 

BIcOowAN,  J.  This  was  an  action  for 

balance  of  an  account  (9378.08)  for  brick 
laid  In  building  the  Greenwood  cotton 
mill,  superintending  building  of  smoke* 
stack  of  the  same,  and  fumlBhtng  borse, 
furnishing  scaffolding,  and  tearing  down 
and  pnttiDR  In  two  windows,  etc.  Tbe 
defendant,  answering,  denied  that  the 
plaintiff  had  laid  the  number  of  brick  stat- 
ed in  the  complaint,  and  amounting,  aa 
alleged,  at  the  price  agreed  upon,  to  $2,- 
250.  He  denied  that  he  agreed  that  be 
wonld  pay  the  plaintiff  for  all  work  done 
except  under  the  contract  aforesaid;  and 
he  also  denied  each  and  every  allegation 
Id  paragraphs  fl,7,  and  8  ol  tbe  complnlnt, 
relating  to  the  Items  of  account  tor  supe^ 
Intending  the  bnlldlng  of  a  smokestack, 
and  furnishing  a  borse,  scaffolding,  etc. 
The  answer  was.  In  effect,  a  general  de- 
nial. Tbe  cause  came  on  for  trial  before 
Judge  Hudson  and  a  Jury.  Thetestlmony 
Is  printed  in  the  brief,  but,  being  a  law 
case,  this  court  has  not  the  power  to  re- ' 
view  It.  There  werenoreqnests  tocha^^ 
Thejarrfonud  a  verdict  In  favor  of  the 
plaintiff  for  9226.  The  plaintiff  appeals  to 
this  court  upon  numerous  exceptions, 
which  are  all  In  the  record,  and,  as  we 
think,  may  be  considered  under  three 
propositions:  (1)  That  tbe  Judge  erred  in 
ruling  that  the  defendant  could  not  testify 
as  to  certain  furniture  referred  to  In  the 
testimony,  on  tbe  ground  that  there  waa 
no  plea  of  payment  or  counterclaim;  (2) 
that  there  was  error  In  allowing  W.  L. 
Durst  tn  testify  as  to  the  difference  in 
price  per  thousand  in  brick  put  In  the 
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emokedtack  and  those  pnt  In  tbe  main 
balldlDg;  (8)  that  tbe  Judge,  in  his  charge, 
violated  the  provlelon  of  the  conBtltotlon 
against  charging  upon  tbe  (iwitB. 

1.  Ab  to  tbe  matter  of  tbe  fumltare,tt 
will  be  neceeiiary  to  make  a  short  stnte- 
iDvnt.  As  well  as  we  can  ascertain,  the 
facta  are  as  follows:  Tbe  plalutltl,  Mc- 
Gee,  bad  some  time  before— the  exact  time 
not  stated — porchased  a  bill  of  farnltare 
from  tbe  firm  of  Bly  the  &  Wella,  the  Wells 
of  tbe  firm  being  the  defclndant.  Tbe 
amount  of  tbe  acconnt  was  stated  to  be 
$81.10.  When  tbe  plaintiff  was  on  tbe 
stand  he  was  asked  if  be  had  not  agreed 
with  Mr.  Wells  that  tbe  amount  doe  of  tbe 
furnltare  claim  should  be  credited  on  bis 
account  for  wages,  etc..  now  in  suit,  and 
be  answered  that  be  tbouKbt  that  was 
theagreement.bat  that  be  could  not  g^t 
Mr.  Wells  to  agree  to  It,  and  there  was  no 
ancb  agreement.  When  tbe  defendant 
was  examined  he  was  aaked  by  bis  attor- 
ney, "What  was  theTalaeof  that  fuml- 
ture?"  To  this  tbe  plaintiff's  attorney 
objected  on  the  grouuds  that  the  account 
waa  due  to  BIytbe  &  Wells,  and  that  It 
was  not  pTeaded  either  as  payment  ur 
coonterclalm.  Defendant's  attorney  said 
the  testimony  was  ottered  to  contradict 
the  testimony  of  theplalntltf,  HcGee.  The 
court  ruled  that  the  wltaess  could  con- 
tradict the  testimony  of  tbe  plalutlB,  but, 
U  be  wanted  to  contradict  him  by  proving 
a  payment  or  counterclaim,  In  order  to 
avail  himself  of  these  things,  there  must 
be  some  such  allegation  In  tbe  answer, 
etc.  Tbe  witness  was  allowed  to  answer 
that  the  plaintiff's  testlmooy  was  not  cor- 
rect, etc,  Tbe  account  for  furniture  had  no 
necessary  connection  with  the  subject- 
matter 'Of  the  suit,  but  was  Independent, 
new  matter.  It  was  not  due  to  the  de- 
fendant. Wells,  alone,  but  to  Blytfae  & 
Wells,  and  possibly  might  bare  been  trans- 
ferred. Tbe  answer  did  not  claim  It  as  an 
additional  payment  or  Interpose  It  as  a 
counterclaim,  nor  was  It  mentioned  In 
tbe  statement  of  tbe  accounts  between 
the  parties,  InrolHhed  by  the  defendant, 
and  offered  in  evidence.  We  cannot  think 
that  there  was  error  here.  "An  independ- 
ent connterclalm,  not  pleaded  as  such, 
cannot  be  proved  at  the  trial."  SolUvan 
V.  Byrne.  10  B.  C.  122.  See  subdivision  2,  » 
170, 171,  of  tbe  Code. 

2.  Was  it  error  to  allow  W.  L.  Durst  to 
testify  as  to  tbe  difference  In  price  per 
thousand  In  laying  brick  In  the  smoke- 
stack, and  puttlno:them  In  tbe  main  build- 
ing? As  we  understand  It,  tbe  plaintiff, 
Mctiee.  was  claiming  compensation  for  sn- 
perlu  tending  the  baltdlng  of  tbe  smnke- 
Btack,  as  the  nllegatlon  was  that  he  had 
received  nothing  for  that  work  bnt  $9.40. 
The  smokestack  being  much  higher  than 
the  main  building,  and  requiring  addi- 
tional Mcaftoldiutf,  more  waa  charged  for 
superintending  it.  Mr.  Durst  wan  Intro- 
duced as  a  witness  npoo  tbe  ^uaotiim 
meruit  coant,  as  to  the  valne  of  senrlces 
rendered  In  erecting  tbe  smokestack,  and 
as  the  president  of  tbe  company  which 
bad  tbe  mill  bnllt  he  testified  as  to  tbe  dif- 
ference in  price  per  thousand  which  he  bad 
to  pay  for  building  the  smokestack  and 
naln  boUdlng.   He  said  that  work  on  tbe 


smokestack  was  higher,  but  be  did  not 
say  how  much.  It  may  be  that,  npon  the 
Issue  as  to  the  value  of  plaintiff's  services 
on  tbe  smokestack,  the  testimony  of  Mr. 
Durst  was  not  entitled  to  very  great 
weight,  but  we  cannot  say  that  It  was 
entirely  Irrelevant  and  unadmlBsible. 
"  Whether  testimony  is  Irrelevant  must  In 
great  measure  be  .left  to  tbe  dlscretiua  of 
the  presiding  Judge,  subject  to  the  right  of 
tbe  party  to  show  the  relevancy  when  ob- 
jected to.**  Lynn  v.  Thomson,  17  8.  C.  184. 

8.  0td  tbe  Judge  violate  tbe  provlBlon 
of  the  constltutlou  wblcb  forbids  char- 
ging npon  the  facts?  It  Is  sometlmesdlffi- 
cult  to  determine  whether  a  particular 
charge  vlolatee  tbe  provision  referred  to, 
bat  we  can  hardly  think  there  Is  much 
doubt  In  this  eaue.  The  whole  charge 
must  be  considered  together,  and  not  in 
detached  parts.  We  have  read  tbe  charge 
earef ully,  and  we  do  not  think  the  Judge 
Invaded  tbe  province  of  tbe  Jury  In  regard 
to  tbe  facts.  Tbe  first  specification  of 
violation  Is  that  tbe  Judge,  In  speaking  of 
the  number  of  brick  laid  in  the  main 
building,  Bald  In  paBsing,  "It  seems  that 
he  did  bis  work  well."  There  was  no  Is- 
'sne  as  to  tbe  quality  of  tbe  ptalDtllf's 
work.  Tbe  only  Issue  as  to  the  main 
building  was  as  to  tbe  nomber  of  brick 
In  it.  "The  statement  of  an  Inference  from 
undisputed  facts  la  not  a  violation  of  tbe 
constitution."  Lynn  v.  Tbomsoo,  17  B. 
C.  134,  supra.  Second  specification  as  to 
alleged  disregard  of  tbe  constitution: 
"Well,  now.  If  that  claim  Is  establlsbed. 
did  tbe  plaintiff  put  up  that  scatfoldlng? 
wae  It  put  by  him?  and  was  It  used  by 
the  defendant  for  his  purposes?  and  was 
tbeuqe  of  It  worth  f75?  Why,  If  so,  be 
is  entitled  to  recover  that,  but  If  It  was 
not  worth  $75  be  is  only  entitled  to  recov- 
er bo  much  as  it  was  worth;  but  It  that 
claim  is  not  established,— If  you  don't  be- 
lieve that  tbe  scaffolding  waa  used  by  tbe 
d^ndant,— be  ought  not  to  get  anything 
for  It."  As  It  seems  to  us.  this  whole 
charge  was  hypothetical,— If  tbe  claim 
was  established,  and  was  fair  and  Jnst. 
Third:  "Now.  If  the  work  on  that 
smokestack  was  something  extra,  outside 
of  the  original  contract  for  building  the 
mill,  and  tbe  plaintiff  was  called  upon  to 
build  that  stack,— to  put  bis  bands  there, 
to  snperlntend  the  work,— and  he  did,  and 
constructed  the  smokeetack,  why,  he  Is 
entitled  to  be  paid  a  reasonable  price  for 
the  work  that  he  did;  and  that  is  what 
tbe  counsel  meauB  by  hla  explanation  of 
qu&ntam  merait.  It  means  this:  that 
whenever  a  man  does  work  at  the  re- 
quest and  with  the  consent  of  another 
man,  then  be  Is  entitled  to  receive  what 
It  is  reasonably  worth.  Thenaoof  a  horse 
is  said  to  be  Included  In  that  charge  for 
building  of  the  stack,  which  is  represent- 
ed by  the  witnesses  to  be  an  immense 
structure,  probably  as  tall  and  as  large  as 
the  great  obelisks  of  Egypt,  o(  whlcb  we 
have  read.  Now,  If  these  things  bare 
been  established  by  the  plalntlfl,  be  Is  enti- 
tled to  recover  what  they  are  reasonably 
wortb,  allowing  credits  whlcb  have  been 
proved;  but  If  he  has  failed  to  establish 
them  to  your  satlsractiou  by  tbe  prepun< 
derance  of  tbe  evlduice.  why.  hecasDot 
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recover,  and  yonr  verdict  Htauald  be  tor 
tbe  derendant  to  that  extent."  It  eeenia 
to  as  that  the  Jadfce  fairly  left  every  ques- 
tion of  tflct  to  the  Jury,  and  wecaDDoCaay 
that  he  Improperly  encroached  upon  the 
provtnceof  the  jury.  The  jadeoientof  this 
coart  is  that  tbejndgment  of  the  clrenit 
court  be  affirmed. 

IfclTBB,  C.  J.,  and  PopB,  concur. 


(T  S.  C.  309) 

CABOUN  A  SAY.  BANK  v.  MeUAHOM  et  aL 
(Sapreme  Court  of  South  CeroUiia.  Sept.  SO, 
1692.) 

Frobatb  of  Dbio  —  Salb  TTKDER  SZBOUTIOn  -• 
BBERirr's  Dbsd — Adverse  Pobsebsion. 

1.  Where  the  probate  of  a  deed  before  an 
authorized  officer  is  established,  the  omission  of 
the  officfal  title  after  the  name  fif  sach  officer 
it  Immaterial. 

2.  Where  a  sheriff  on  an  execution  Bale  of 
real  estate,  owned  hj  the  judgment  debtor  In 
fee.  ezecntee  to  the  purchaser  at  anch  sale  a 
deed  of  "all  the  estate,  title,  and  interest" 
which  the  judgment  debtor  had  in  such  land, 
the  deed  passes  a  fee  in  the  Innd,  though  the 
word  "hein"  is  omitted. 

3.  The  pMsession  of  the  purchaser  under 
such  deed  Is  adverse  to  all  the  world,  and  a 
snbraquent  possession  of  like  character  by  those 
claiming  under  him  U  sufficient  to  vest  In  them 
ft  title  in  fee. 

4.  A  deed  in  fee  of  the  property  to  such 
purdiaser  by  a  subsequent  dieriff  oi  the  same 
eonntr  will  vest  In  him  the  fee  to  the  land,  and 
relate  back  to  the  time  of  the  sale,  under  Geu. 
6l  i  686,  providing  that,  where  a  sheriff  legally 
sells  property  and  dies  before  executing  title 
therefor  to  the  purchaser,  a  subsequent  sheriff 
of  the  same  county  can,  on  a  compliance  with 
the  terms  of  the  sale,  and  satiBfactorj  evidence 
of  the  same,  execute  a  good  and.aumcient  title 
to  the  purchaser  for  the  property  sold. 

Appeal  from  common  pleas  circuit  court 
of  Cbarieaton  coanty;  Jahbb  F.  Ixlab, 
Judge. 

Action  by  the  Carolina  Savings  Bank 
against  Ellen  MeUahon.aaadmlnlatratrtz 

of  the  estate  of  John  McMaboo,  deceased, 
and  Id  hero  WD  right,  Michael  .T.McMataou, 
and  Jaruee  F.  Redding,  to  foreclose  a  mort- 
gage of  certain  land  In  the  city  of  Charles- 
ton, known  as  "No.  324  Kinit  Street. "  A 
decree  of  fnreclo^nre  was  entered,  and  a 
sale  ordered  to  be  made  by  G.  H.  Sues, 
Esq.,  master  for  Charleston  county.  A 
sale  having  been  made  porsuant  to  anch 
decree,  the  master,  on  April  18, 1R92,  made 
the  lollowlnK special  report:  "To  the  bon- 
oraiile  the  presiding  Judge*  I  respectfully 
report  that  in  accordance  with  the  decree 
ot  the  court  filed  In  tbls  case  March  31, 
1892,  I  oBwed  the  mortgaged  premlsea 
thereia  desciibed  foraaleat  pnhllc auction, 
at  the  poet  office,  Charleston,  on  Tuesday, 
the  12tb  day  of  April,  1892,  after  due  ad- 
vertlsement;  and  at  such  sale  said  prem* 
Isea  were  knocked  down  to  Mr.  H.  A. 
Heiser,  for  the  sum  of  fifty-one  hundred 
and  flfty-flTedolIarR.be  being  atthat  price 
the  highest  bidder  therefor.  The  pnr- 
ebaser  baa,  however,  declined  to  comply 
wiib  his  Md,  alleging  certain  defects  In  the 
title  to  the  aald  property,  and  I  therefore 
respectfully  report  the  matter  to  the  court 
lor  itsactfon  in  the  premises.  Bespectfally 
labDitted,  O.  H.  Sasb,  Master.  ApHl 


18th,  1892."  Thereupon  the  court  ordered 
that  H.  A.  Heiser  show  cause  why  he 
should  not  be  nrdered  tocoraplete  his  pur- 
chase. To  this  said  Heiser  made  a  return, 
stating  that  he  had  declined  to  comply 
with  his  bid,  on  the  ground  that  the  title 
was  defective  In  certain  particulars,  and 
asking  that  the  matter  be  referred  to  the 
master  to  Inquire  into  and  report  on  the 
objections  raised.  On  the  reference  the 
roaster  found  that  the  title  was  good,  and 
Judgment  that  Heiser  complete  his  pur- 
chase was  entered.  Said  Heiser  appeals. 
Affirmed. 

Ttie  following  la  the  master's  report: 
"This  cause  was  referred  to  rae  by  the 
Hon.  J.  6.  Kehshaw,  by  order  dated  April 
14,  1892,  to  take  testimony  and  to  inquire 
luto  all  the  matters  herein  Involved,  and 
to  report  my  conclusions  of  all  matters  of 
fact  and  law  In  the  case,  together  with 
the  testimony  therein  taken. 

"X  respectfully  report  that  I  have  held 
references  In  the  case;  been  attended  by 
the  solicitors  ot  the  parties;  and  have 
taken  the  testimony  snbmltted,  which  is 
hereto  attached  and  made  a  part  of  tbls 
report;  and  that,  after  hearing  argument 
of  counsel,  I  find  first,  as  matters  of  fact: 
That  one  Joseph  Johnson,  on  AagostlS, 
1889,  by  deed  duly  recorded,  conveyed  to 
Patrick  McRrlde  the  fee  to  the  premises  de- 
scribed in  the  complaint,  the  subject-mat- 
ter of  this  action.  This  fee  was  held  and 
owned  by  Patrick  McBride  untfllevltM]  up- 
on and  sold  under  the  Judgment  and  exe- 
cution in  the  case  of  the  president  and  di- 
rectors of  the  Bank  of  the  State  ot  South 
Carolina  against  McBrlde,  Hanckel  &Co.  In 
1847,  as  per  evidence  attached,  of  which 
defendant  firm  Patrlclc  McBrlde  was  a 
member.  In  this  case  there  were  Judg- 
ment, execution,  and  levy,  and  sale  thereun- 
der, of  the  property  In  question.  At  snch 
sale  William  B.  Smith  became  the  pur- 
chaser of  the  said  premises,  and  the  sheriff 
of  Charleaton  county  made  a  deed  of  the 
same  to  falm  on  May  2,  1848,  which  was 
duly  recorded.  A  copy  of  said  deed  In  evi- 
dence contains  the  usual  formal  recitals, 
bat  through  a  clerical  error  omits  the 
word  'heirs*  in  the  babeadum  clause  of  the 
deed.  It  doeB,however,contaln  thewords 
'conveying  all  the  estate,  title,  and  Inter- 
est which  the  said  Patrlek  McBrlde,  one  of 
the  firm  of  McBrlde.  Hanckel  &  Co.,  ot 
right  had  in  and  to  thesame.'  William  B. 
Smith  thereupon  took  posHessiiin  of  said 
property,  and  held  thesame, claiming  title 
adverse  against  the  world,  continuously 
and  exclusively,  until  his  conveyance  ol  It 
to  Robert  White,  September  14, 1852.  when 
the  said  Robert  White  entered  Into  and 
took  absolute  possession  of  the  same. 
Patrick  McBride,  on  November  21,  1846, 
mortgaged  the  premises  purchased  by  Mr. 
Smith  at  this  sheriff's  sale  to  the  said  W. 
B.  Smith  tor  forty-flve  hundred  dollars, 
(¥4,600.)  This  mortgage  was  satisfied  by 
W.  B.  Smith  on  September  14,  1853.  the 
date  ol  bis  conveyance  to  Robert  White. 
No  more  money  was  paid  for  aald  satlefac- 
tlon,  bat  it  was  made  at  the  request  ot 
Robert  White.  The  conclusion  is  irresist- 
ible that  William  B.  Smith  purchased  at 
flheritt'a  Bale  the  premises  in  question  to 
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protect  his  loan  of  forty-Bve  bandred  dol- 
lani  prevloualy  mnde  by  W.  B.  Smltb,  and 
•ecared  by  tl\e  Raid  mortgaoe  of  Patrick 
UcBride  to  him,  wltb  ddwer  renooDced 
thereon  and  dniy  recorded.  As  stated,  W. 
B.  Smith,  on  September  14.1862.  by  deed 
daly  recorded,  conveyed  tbe  premiHea  to 
Robert  White.  On  tbe  aarae  day  Robert 
White  gave  a  purchase- money  bund  and 
mortffaKe,  which  mortgage  waa  duly  re- 
corded, lor  the  sum  ot  fire  thoasaed  dol- 
lars, and  the  mortgage  from  Robert  White 
to  W.  B.Hmltta  wan  duly  aatlafled  Febru- 
ary 11.  1862.  Robert  White  held  poasea- 
Bion  of  the  premieeafrom  1852  to  December 
4, 186S.  when  he  conveyed  tbe  aame  In  fee 
to  John  McUabon,oa  which  dayJobnMc- 
Uahun  executed  a  parchaae^money  mort- 
gage for  the  aame,  duly  recorded,  which 
was  aatlafled  September  26,  1864.  From 
then  notU  the  present  timeJohn  McMahon 
and  bla  befra  held  this  property,  claiming 
the  same  adversely  against  the  world. 
Jubn  McMahon  died  In  1889.  His  wife.  El- 
len McMabon,  has  administered  upon  his 
estate.  Before  the  death  of  John  Mc- 
Mabon he  mortgaged  the  premises  to 
Carolina  Savtaiga  Bank  and  Jamea  F.Ked* 
ding.  Tbe  OarollnaSavlngsBank  brought 
suit  for  toredosnre  September  15, 1890,  and 
under  those  proeeedlogs,  concerolag  tbe 
validity  ot  which  no  question  Is  raised,  (be 
property  was  sold  to  Mr.  U.  A.  Hnlser  at 
public  outcry,  after  due  advertisement,  on 
April  12,  1892,  for  five  tbonaand  one  hun- 
dred and  ntty'flve  dollars.  {f5,]65,)  be  being 
at  that  price  the  highest  bidder  therefor. 
Mr.  Helser  having  retuaed  to  comply  wltb 
his  bid,  on  his  return  to  rule  served  against 
him  to  show  cause  why  besboiild  not  com- 
ply be  seta  forth  certain  objections  to  the 
title,  which  thereto  specifically  appear.  I 
And  further,  as  matter  of  fact,  that  tbe 
proof  tu  the  iwobateof  thedeed  from  Rob- 
ert White  to  John  McMahon,  dated  De- 
cember 4,  1R63.  is  sworn  to  before  John 
Phillips,  a  member  at  that  time  of  tbe 
Charleston  bar,  who  neglected  to  sign  as  a 
magistrate  or  notary  public,  hut  in  the 
purchase-money  mortgage  given  on  tbe 
aame  date  be  signs  bis  name  to  tbe  pro- 
bate of  the  same  aa  a  magistrate.  It  Is 
admitted  that  the  original  iaeed  from  Rob- 
ert White  to  John  McMahon.  with  proper 
affidavits  for  re-recnrdlng  under  tbe  law, 
was  tendered  Mr.  H.  A.  Helser  before  bis 
rejection  of  the  title  to  tbe  property  In  dis- 
pute. Upon  these flndlngs of  tacts,!  there- 
fore hold,  as  matter  of  law,  that  the  rec- 
ord of  tbe  deed  nf  Robert  White  to  John 
McMabon,  dated  December  4,  ]8a8,thepro- 
bate  to  which  was  certified  to  before 
John  PblUlpa.  who  tailed  to  sign  as  magis- 
trate, is  valid,  it  appearing  from  tbe  por- 
chase-money  mortgage  of  even  date  tbere- 
wltb  that  tbe  said  John  Phllllpa  waa  a 
magistrate.  (Oenobles  v.  West,  288.  C.  156;) 
also  that  the  continuous  adverse  posses- 
■lon  by  John  McMahon  and  hla  heirs  from 
1863  to  the  present  time  IsnnfflcleDttohave 
cured  auch  defect  aa  alleged.  If  any  existed ; 
also  that  tbe  purchase-money  mortgage 
given  by  John  McMabon  to  Robt.  White 
on  December  4, 1863,  duly  recorded  and  sat- 
Isfled,  under  tbe  authority  of  Spears  v. 
Oakes.  4  Klcb.  Law.  847,  together  with 


the  other  facts  proved  In  tbe  case,  are  con- 
clusive evidence  that  Robert  White  coo- 
▼eyed  to  John  McMahon. 

"The  serions  question  presented  la  aa  to 
the  effect  of  tbe  wror  of  the  sherllTIn  omit- 
ting tbe  word  'heirs*  In  his  deed  of  May  2, 
1848.  This  question  has  been  elattoratefy 
argued,  and  received  my  careful  considera- 
tion. Dpon  the  points  made  In  the  argu- 
ment,  I  hold:  Ftrat.  That  tbe  sbnriff'a 
deed  to  W.  B.  8mltb,  conveying  all  the 
right,  title,  and  Interest  of  Patrick  Me- 
Bride,  which  was  atee,  ahowa  thelnten* 
tlon  to  convey  the  absolute  eatate  or  fee. 
and  did  In  fact  convey  It.  Brown  v.  Moore, 
36  S.  C.  161,  2  S.  E.  Bep.  9;  Fuller  v.  Miss- 
roou,  (8.  C.)  14  8.  E.  Kep.  714.  Second. 
That  the  Hberlft'a  deed  relates  back  tu  tbe 
Judgment,  or  at  least  the  levy,  (Ex  parte 
Mobley,  19  S.  C.  p.  841:)  that,  under  Judg- 
ment, execution,  levy,  and  sale,  all  Mo- 
Brlde's  right,  title,  and  Interest,  which 
was  a  fee,  was  sold  to  W.  B.  Smith;  and 
that,  even  though  said  sheriff's  deed  may 
be  defective,  tbe  possession  of  Sniith  and 
blBgranteeefrom  May  2. 1848,  to  the  present 
time,  would  be  poaseeslon  under  color  of 
title,  and  could  be  defended  againat  the 
world.  Tbtrd.  Under  Judgment,  execu- 
tion, levy,  and  sale,  tbe  fee  In  McBrlde  waa 
sold.  Even  though  tbe  sherit!  in  bla  deed 
may  have  made  a  mistake,  and  failed  to 
convey  said  fee,  he  or  bia  sncceBBorBcan  be 
made  to  correct  It,andeqDlty  wUlctmelder 
that  done  which  should  bare  been  done. 
Small  v.  Small,  16S.C.  70.  Fourtb.  Under 
section  1U9  of  the  Code,  which  was  evi- 
dently passed  for  the  purpose  of  quieting 
titles,  I  hold  that  poeseeslon  by  W.  B. 
Smith  and  hie  grantees  from  May  2,  1>MS, 
to  the  present  time,  (  a  period  of  over  for- 
ty years,)  In  valid  ugalast  the  world. 
Tbese  premises  were  sold  at  Judicial  sale. 
I  find  tbe  title  good  and  marketable,  and 
recommend  that  the  purchaser  be  ordered 
to  comply  with  his  bid. 

"Reapeetfully  aubmltted, 

"O.  H.  Sass.  Master. 

"April  21, 1892.- 

loglenby  A  Miller,  for  appellant.  Buiah 
A  Baleb,  for  respondents.  , 

McItrb.  C.  J.  Under  proper  proeeedlnga 
In  tblH  case  for  tbe  furecliinure  of  a  mort- 
gage given  by  one  John  McMahon,  the  In- 
testate of  defendant  Ellen,  a  certain 
bouse  and  lot  In  the  city  of  Charleston 
was  ottered  for  sale  by  tbe  master,  and 
bid  off  by  the  appellant,  H.  A.  Hulser.  He 
having  failed  to  comply  with  tbe  terms 
of  tbe  sale,  a  rule  was  Issued  against  him 
to  ebow  cause  wby  he  should  not  be  re- 
quired to  do  so.  To  this  rule  tbe  appel- 
lant mnde  return,  setting  forth  certain  ob- 
jections to  tbe  title  to  the  premlsea  which 
he  bid  off,  and  asking  a  reference  to  Mas- 
ter Saas  to  inquire  Into  and  report  upon 
the  title.  A  reference  was  accordingly 
ordered,  and  tbe  maater  made  hla  report, 
(which  should  be  Incorporated  In  tuer^ 
port  of  tbla  caae.)  in  which  be  found  tbat 
the  title  was  good  and  marketable,  and 
recommended  tbat  the  purchaser  be  re- 
quired to  comply.  To  this  report  Helser, 
the  appellant,  filed  sundry  exceptions,  and 
the  case  was  heard  by  hla  Itonor,  Judge 


Digitized  by 


Google 


S.C.) 


OABOLINA  SAY.  BAKK  a  MoMAHOK. 


88 


In.AR,apoD  thereport  and  exceptlone;  to- 
ffetlierwith  an  admleslon  by  counsel  that, 
snbReqaent  to  the  filioK  of  the  maHter'R  re- 
ptirt.adped  was  executed  by  Hugh  Fergu- 
son.tbe  preaent  aberiff  of  Ctaarieston  eonn- 
ty,toW.B.  Smith, for  the  premises  In  qaea- 
tion,  which,  by  consent,  la  Incorporated  In 
the  ''caite,"und  agreed  to  be  coneldered  as 
amnniment  nf  thetltle  tendered  to  the  ap- 
[Mfllnut.  Heiser.  The  circuit  Judge  over- 
roled  all  ol  the  exceptions  to  the  master's 
report,  and  confirmed  the  same.  He  also 
tuand.  In  addition  to  the  findings  ol  the 
master,  that  W.  B.  Smith,  the  niortKagee, 
bavluK  entered  into  possession.  In  1848,  of 
tbepremises  mortgaged  to  blm  by  Patrick 
McBrlde  In  1845,  said  mortgage  amounted 
to  an  alienation,  "or.  at  the  least,  fur- 
nishee  satltifactory  evidence  of  an  execu- 
tory contract  for  the  sale  of  the  land  lu 
fee."  Re,  therefore,  rendered  Judgment 
that  the  title  tendered  to  H.  A.  Hplaer 
was  good  and  marketable,  and  requiring 
him  to  comply  with  the  terms  of  the  sale. 
From  this  judgment  the  said  Heiser  ap- 
peals upon  the  several  grounds  set  out  In 
the  record,  which  are.  substantially,  as 
follows :  (1 )  Because  the  deed  from 
Shlngler,  sherltf,  to  W.  B.  Smltb.  vested 
only  a  life  estate  in  bitti,  and  no  title  has 
bera  acquired  by  adverse  possession.  (2) 
Becanaa  said  deed  affords  no  evidence  of 
ao  executory  contract  of  sale  of  the  fee, 
and  hence  no  title  to  the  fee  has  been  ac- 
riufred  by  possession  under  said  deed.  (8) 
Because,  even  if  evidence  of  such  executory 
contract,  the  rfgbt  to  the  enforcement  of 
such  contract  lias  been  lost  by  the  laches 
of  the  porcbaser  and  hlB  assigns.  (4)  Be- 
caase  the  mortgage  from  MeBride  to 
Smith,  and  the  subsequent  possession  of 
the  latter,  did  not  operate,  either  as  a 
cunveyance  ol  the  fee,  or  as  an  executory 
contract  to  convey  the  same.  (5)  Be- 
cause the  deed  from  RobertWhite  to  John 
McMabon  haa  never  been  recorded  accord- 
ing to  law.  Tbo  Blxtta  ground  la  so  gen- 
era) In  its  character  as  to  render  any  state- 
ment of  it  unnecessary.  (7)  It  tbe  title  Is 
otherwise  defective,  the  recent  deed  from 
Sheriff  FergUHon  to  Smith  cannot  cure 
such  defectn,  because  said  Ferguson  had 
no  authority  to  execute  such  a  deed. 

The  muniments  of  title  tendered  to  ap- 
pellant,  briefly  stated,  are  as  tuUows:  (1) 
A  con  rey ance  In  fee  from  nne  Joseph  Jobn- 
snn  to  Patrick  McBrlde.  dated  i5th  Au- 
gust, 1839.  (2)  A  mortgage  of  McBrlde 
to  W.  B.  Smith,  dated  21at  of  November, 
1845,  of  tbe  same  premleeu.  (3)  A  convey- 
ance from  Sheriff  Shlngler  to  W.  B.  Smltb 
of  the  same  premises,  made  In  pursuanceot 
a  sale,  under  an  execution  issued  to  en- 
force a  Judgment  obtained  against  a  firm 
of  wblch  McBrlde  was  a  member,  which 
wan  made  2d  May,  1848;  and,  while  It 
purports  to  convey  "all  the  estate,  title, 
and  Interest  which  the  said  Patrick  Mc- 
Brldz,  one  of  the  firm  of  McBrlde,  Hanckel 
ft  Co.  of  right  had  In  and  to  the  same,"  It 
does  not  contain  the  technical  word 
"beirs.'whlch  tbe  master  finds,  as  matter 
of  fact,  wan.  through  a  clerical  error, 
omitted.  When  Smith  thus  became  the 
purchaser  of  McB ride's  Interest  In  the 
premises  In  question,  be  took  possession, 
and.  aa  the  master  finds*  held  tbe  same, 
T.168.B.]ial— 8 


claiming  title  adverse  to  all  the  world,  con- 
tinuously and  exclusively,  until  he  sold  the 
premises  to  Botwrt  White,  14th  of  Septem- 
ber, 1862.  (4)  A  conveyanoelnfeefrom  W.  B 
Smith  to  Robert  White,  dated  14th  Septem- 
tier,  1862.  This  conveyance  does  not  con- 
tain a  clause  of  general  warranty,  but  does 
contain  a  warranty  against  Smith  and 
bis  heirs.  (5)  A  mortgage  from  White  to 
Smltb,  bearing  even  date  with  the  convey- 
ance Just  mentioned,  given  to  secure  the 
porebase  money.  Dpon  this  mortgaga 
there  Is  an  entry  of  satisfaction  dated 
11th  February,  1862,  (6)  A  conveyance  ' 
In  fee  from  Robert  White  to  John  McMa- 
hon,  dated  4tb  of  December,  1863,  which 
was  recorded  In  tbe  proper  office  on  the 
11th  December,  1868;  but  the  probate  in- 
dorsed on  that  deed  appears  to  have  been 
taken  before  one  John  FhUilps,  who 
signed  his  name  thereto  without  any 
word  designating  his  official  character. 
But  It  appeared  in  evidense  that  on  the 
purchase-money  mortgage,  executed  on 
the  same  day,  the  probate  shows  that  It 
was  taken  before** John  Phillips,  Magis- 
trate;" and  the  master  finds,  as  matter  of 
fact,  that  the  probate  on  the  deed  was 
sworn  to  before  said  Fhllllps,  who  wm 
"a  member  at  that  time  of  tbe  Charleston 
bar.  who  neglected  to  sign  asa  magistrate 
or  notary  public,  but  In  the  purchase- 
money  mortgage  given  on  tbe  same  date 
he  signs  bis  name  to  the  probate  of  the 
same  as  a  magistrate."  It  also  appeared 
In  evidence  that  the  premises  in  (luestlon 
were  In  posseBslon  of  John  McMabon  and 
his  family  from  1863  op  to  tbe  date  o/  the 
reference,  19th  April,  1892,— a  period  of 
more  than  28  years.  (7)  A  mortgugefrom 
John  McMahon  to  tbe  plaintiff  herein, 
which  constituted  the  foundation  of  the 
proceedings  tor  tbe  sale  at  wblch  appel- 
lant bid  off  the  property. 

Two  objections  are  taken  to  thetltle: 
(1)  Bwanse  of  the  omission  of  tbe  tech- 
nical word  "h^m"  In  tbe  deed  from  Shln- 
gler, as  sheriff,  to  W.  B.  Smith,  whereby 
It  is  claimed  that  be,  as  well  as  those 
claiming  under  him,  took  only  a  life  estate 
In  the  premises;  (2)  because  the  deed 
from  RobertWhite  to  John  McMahon  waa 
never  legally  recorded,  em  It  was  never 
properly  proved. 

We  will  consider  theaa  objections  In  an 
Inverse  order.  In  Tiew  of  the  facts  fonnd 
by  the  master,  upon  what  we  regard  aa 
testimony  warranting  sucb  findings,  we 
do  not  think  the  second  exception  Is  tena- 
ble. As  a  matter  of  fact,  the  probate 
waa  made  before  an  ofilcer  authorized  to 
take  it,  and,  when  that  fact  Is  established, 
the  mere  omission  of  tbe  official  title  of 
the  officer  amounts  to  nothing.  The 
question  la,  was  the  probate  made  before 
a  proper  officer?  and  that  question  may 
be  determined  either  by  his  signing  his 
name  officially,  or  by  evidence  showing 
that  he  was  such  an  officer  at  the  time. 
See  Genobles  v.  West,  3»  S.  C.  164.  But.  In 
addition  to  this.  It  appears  in  the  case 
that  It  was  admitted  that  the  original 
conveyance  from  Bobert  White  to  John 
McMahon,  with  proof  of  the  handwriting 
of  thf^  grantor  and  subscribing  witnesses, 
and  that  they  were  all  dead,  appended 
thereto,  was  tendered  to  appellant  before 
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the  rejection  by  talm  of  the  tltls;  bo  that, 
even  if  there  were  any  defect  In  the  orig- 
inal record,  this  was  anfficlent  to  cnre  ir^ 
especially  where,  as  In  this  case,  there 
do  Dot  appear  to  be  any  Intervening 
riglits. 

As  to  the  first  objection,  while  It  Is  quite 
true  tiiat  the  word  '*helra"  is  necessary  to 
create  an  estate  In  fee  by  deed,  and  if  notfa- 
InR  etee  appeared  we  wonld  be  eompelled  to 
give  eRect  to  this  strict,  technical  rule,  yet 
we  think  there  Is  quite  enough  In  this  case 
to  relieve  us  ol  the  necessity  of  applying 
this  purely  technical  rule.  It  will  be  ob- 
sprved  that  the  deed  Id  which  this  impor- 
tant word  Is  wanting  Is  not  a  deed  from 
one  private  Individual  to  another,  but  It 
is  a  deed  made  by  an  uflScer  of  the  law.  In 
bts  official  capacity,  under  the  mandate 
ot  the  court,  which  required  talm  to  sell  all 
the  estate  of  the  Judgment  debtor,  Mc- 
Bride,  In  the  premises,  whatever  such  es- 
tate might  be,  and  he  hnd  no  authority  to 
sell  any  thing  more  or  anything  less. 
When,  therefore,  the  sheriff,  uuder  this 
mandate,  undertoolc  to  sell  the  premises 
in  question  as  the  property  ot  the  Judg- 
ment debtor,  McBrlde,  he  most  be  regard- 
ed as  having  sold  all  the  estate  which  Mc- 
Brlde had  In  the  promises;  and  according- 
ly the  deed  purports  to  convey  "ail  the 
estate,  title,  and  Interest  which  the  said 
Patrick  McBrlde,  one  uf  the  Arm  of  Mc- 
Brlde. Hancke]  &  Co.,  ol  right  had  in  and 
to  the  same."  Now,  as  there  can  be  no 
doubt  that  the  estate  of  McBrlde  waa  a 
fee.  as  shown  by  the  terms  of  his  deed  from 
Johnson, It  follows  necessarily  that  Sheriff 
Shiiigler  could  only  sell,  and  did  sell,  to 
the  purchaser.  W.  B.  Smith,  the  fee,  who, 
upon  compliance  wltb  the  terms  of  the 
aale,  (which  Is  admitted.)  was  entitled  to 
receive  from  the  sheriff  a  conveyance  In 
fee.  If  the  purchaser  never  received  snch 
a  conveyance  as  he  was  entitled  to  receive, 
then  it  seems  to  us  that  Just  such  a  case 
Is  presented  as  was  Intended  to  be  provid- 
ed for  by  section  686  ot  the  General  Stat- 
utes; and  hence  the  title  made  to  W.  B. 
Smith  by  Hugh  Ferguson,  the  present  sher- 
iff, whlen  does  convey  the  tee,  vested  In 
jiald  Smttli  the  fee  In  said  premises,  and  re- 
lates back  to  the  time  of  the  sale.  Ex 
parte  Mubley,  IB  S.  C.  337.  But,  In  addi- 
tion to  this,  when  McBrlde  went  out  uf 
possession,  his  mortgage  to  W.  B.  Smith, 
under  the  law  as  It  then  stood,  operated 
as  an  alienation,  under  the  authorities 
cited  by  the  circuit  Judge.  Warren  v.  Ray- 
mond, ta  S.  C.  9, 17  S.  G.  163.  If,  however, 
the  foregoing  views  are  not  sound,  we 
think  it  clear  that  the  possesMlon  of  W.  B. 
Smith,  under  bis  purchase  at  sheriff's  sale, 
which  entitled  him,  as  we  have  seen,  to  a 
conveyance  In  fee,  which  the  master  finds, 
was  adverse  to  all  the  world ;  and  thesob- 
sequent  possrasion.  of  like  eharacter.  In 
those  claiming  under  him,  was  quite  soffi- 
iiient  tiivest  in  them  a  title  Id  t».  Indeed, 
the  possession  of  McMahon  alone,  extend- 
ing over  a  period  of  more  than  30  years, 
wonld  be  amply  snfflclent  to  presume  a 
grant,  it  wiU  not  do  to  aa^*  as  Is  eou- 


tHuded  for  by  appellant,  tbat  tbese  various 
possessions,  having  cummeneed  under  a 
deed  which  only  vested  a  life  estate  Id  W. 
B.  Smith,  could  not  become  adverse  until 
after  his  death,  as  snch  possessions  would 
be  presumed  to  he  of  nothing  but  the  life 
estate  of  Smith,  and  were  entirely  conslHt- 
ent  with  such  an  estate,  tor  two  reasons. 
Id  the  first  place,  the  sheriff,  tanvlng  sold 
the  entire  estate  ot  McBrlde,  which  was  a 
fee,  bad  no  authority  to  convey  any  lessor 
estate  to  the  purchaser;  and,  even  If  be 
had  in  express  terms  undertaken  to  con- 
vey a  mere  life  estate,  having  no  authority 
to  do  so  his  attempt  would  be  nugatory, 
and  the  purchaser's  possession  would  be 
referred  to  the  legal  right  to  which  he  was 
entitled,  and  not  limited  by  the  character 
of  the  conveyance  which  the  sheriff,  with- 
out authority,  undertook  to  make.  See 
Iseman  v.  McMillan,  (S.  G.)  16  S.  B.  Rep. 
8lt6,  to  which,  though  not  a  case  in  which 
the  sate  was  made  nnder  an  execatlOD,yet 
the  sameprlDclple  applies,— that  the  power 
of  the  sheriff  In  making  a  sale  is  limited  by 
the  mandate,  be  It  an  ordinary  execotlon 
or  A  Judicial  order,  tinder  wtaJcb  be  sells. 
While  It  Is  trne  that,  where  tbe  sheriff  sella 
and  conveys  the  property  ol  tbe  Judgment 
debtor  under  execution,  be,  to  a  certain 
extent,  acts  as  the  agent  of  such  JudKment 
debtor,  yet  he  has  not  all  the  powers  of 
his  principal;  for  while  McBrlde  might 
have  sold  to  Smltb  a  mere  life  estate  In  the 
property,' or  any  greater  or  lesser  estate 
therein,  yet  the  sbetltt,  as  his  agent,  bad 
no  such  power,  but  could  only  sell  what- 
ever estate  was  vested  in  McBrlde,  which 
unduubtedly  was  a  lee.  Smith,  the  pur- 
chaser, having  thus  bought  the  fee,  and 
being  entitled,  by  virtue  ol  his  purchase, 
to  demand  a  conveyance  of  the  fee,  and 
baring  asserted  bis  right  to  the  fee,  as  is 
coDClustvely  shown  by  the  terms  of  his 
deed  to  Robert  White,  bis  possession  must 
be  regarded,  as  found  by  tbe  master,  to  be 
adverse  to  all  the  world ;  and  the  mere 
fact  tbat  be  took  what  purimrted  to  be  a 
deed  from  the  sheriff.  In  which  the  techni- 
cal word  necessary  to  carry  tbe  fee  was 
not  to  be  lonnd,  by  reason  of  a  mere  cler- 
ical omlssloo,  as  the  master  finds,  cannot 
be  regarded  as  snlHclent  to.  show  that  be 
was  in  possessIoD,  claiming  only  a  life  es- 
tate In  tbe  premises  In  question;  and,  as 
all  ot  those  claiming  oDder  him  went  Into 
possession  under  deeds  purporting  to  con- 
Tey  the  fee,  their  possession  must  be  re- 
garded as  that  of  persons  claiming  an  es- 
tate ol  that  natore;  and,as  we  have  said, 
the  possession  ot  McMahon  alone  was  lor 
such  a  period  as  would  be  qnlte  sufficient 
to  perfect  the  title.  It  seems  to  us,  there- 
fore, tbat,  In  any  view  ot  the  case,  there 
was  no  error  on  the  part  of  the  circuit 
Judge  in  holding  that  the  title  tendered 
appellant  was  good  and  marketable,  and 
that  be  ahoald,  therefore,  be  required  to 
comply  with  the  terms  ot  tbe  sale.  The 
Judgment  ot  this  coortls  that  tbe  Judgment 
ol  tbe  circuit  court  be  affirmed 

liloGowAM  and  Pora,  J conear. 
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BOQAN  T.  8FB0TT. 
STBWABT  T.  SAMB. 
ffi^raiw  Gonrt  of  South  OaroUna.  OeL  4^ 

BsTnw  or  BTu>avca— Aorion  Tkm  ToeiTHaB 

—Jmeuxm—Oovn. 

%.  Tbe  roffidencr  of  .oTidenoe  to  jnstifr 
Andinss  of  fact  caasot,  In  a  law  case,  especially 
where  tbe  trial  justice  and  the  circuit  Jadge 
conimrred,  be  renewed  on  ^peal. 

2.  Where  two  actions  brongbt  by  different 
plaintiffs  against  the  same  defendant  are  tried 
togeUker  merely  as  a  matter  of  conTenlence, 
tiiere  being  no  joint  interest,  it  is  proper  to 
rendv  aexiarate  judgments  with  costs  in  each 


Appeal  from  eommoD  pleaa  drenlt  coart 
of  Abbeville  coanty;  W.  H.  Willacb, 

Jodj^e. 

Actions  by  J.  H.  Bosran  against  Z.  O. 
Sprott  and  by  J.  J.  Stewart  agaluBt  the 
samedeteDdaot.  Judsmenta  for  plalntilb. 
Defsndant  appeals.  Affirmed. 

Oraydoa  A  Graydoot  for  appellant. 
Benet  A  Caaon,  for  respoudents. 

McOoWAN,  J.  These  were  cases  before 
a  trial  Jostlce.  H.  T.Wakdlaw,  Esq.  The 
actions  were  commenced  at  thesametlme, 
against  the  same  defendant,  aad  depend- 
ed Dpon  the  same  general  proof;  tbti  prln^ 
clpal  difference  between  them  belnfc  that 
tbe  account  of  Bogan  was  for  tll.74,  and 
that  of  Stewart  was  tor  97.  They  were 
separate  Individual  accounts,  and  not 
Joint.  The  trial  Justice,  however,  for  con* 
venlence,  heard  them  together,  and  a  aep* 
arate  Judgment  In  each  was  rendered  tor 
the  plaintiff.  Tbe  defendant  appealed  to 
tbe  court  of  common  pleas,  and  Judge 
WAI.I.ACB  heard  the  cases  upon  the  report 
of  the  trial  Justice,  stating  the  testimony, 
and  the  ezceptiona  filed.  He  rendered  thla 
order:  "These  two  cnses  were  beard  un 
tbe  report  ol  the  trial  Jnetlce,  Inclndlng 
all  papers  and  testimony,  and  upon  ex- 
ceptions by  the  defendant  to  tbe  Judg- 
ments of  the  trial  Justice.  They  were 
beard  together  In  the  court  below,  wblch 
xendered  a  separate  Judgment  In  each,  and 
were  ao  heard  by  me.  After  bearing  tbe 
teatlmony  and  argument,  I  am  of  the 
opinion  that  tbe.  Judgments  of  the  trial 
Justice  are  right.'  It  Is  therefore  ordered 
that  tbe  Jndgments  of  the  trial  Justice 
be,  and  are  hereby,  afUrmed,  and  the  ex- 
ceptions overrnled.  Farther  ordered,  that 
tbe  clerk  of  tbe  court  file  all  papers  re- 
ported by  the  trial  Justice,  and  enter  Judg- 
ment for  tbe  plaintiff  J.  J.  Stewart,  In  tbe 
mm  of  seven  dollars,  with  Interest  from 
November  6, 1890,  and  costs  to  be  taxed  by 
him.  Also  that  tbe  said  clerk  enter  Judg- 
ment for  tbe  plaintiff  J.  H,  Bogan,  in 
the  sum  of  tfeven  74-100  dollars,  with  Inter- 
eat  from  November  5, 1890,  and  coses  to  be 
taxed  by  him.  Farther  ordered,  that  ez- 
ecatlons  Issue  upon  said  Judgments  for  the 
•Qforeement  of  the  same  for  tbe  amount 
of  tbe  respective  Jadgroents."  From  this 
ladgmrat  tbe  defendant  appeals  to  tbls 
court  on  tbe  following  grounds:  "First. 
Beeaaae  the  presiding  Judge  erred  In  hold- 
ing that  the  evidence  was  snfflcient  to 
make  ont  a  contract,  either  express  or 
Implied,  between  the  plaintiffs  and  defend- 


ant. Second.  Because  the  Jadge  erred 
In  holding  that  there  wasnoevldence  that 
the  plaintiffs  knew  of  tbe  contract  be- 
tween McGee  and  Sprott.  Third.  Be- 
cause the  presiding  Judge  erred  In  tefuslng 
to  sustain  exeeptlohs  of  tbe  defendant  to 
the  Judgments  of  the  trial  Justice,  which 
exceptions  are  as  follows:  (1)  ISeeaass 
the  evidence  shows  that  the  plalntltta  had 
no  contract  with  the  defendant,  and  it 
was  error  in  the  trial  Justice  to  bold  that 
they  did;  (2)  because  the evidencesbowed 
that  Z.  G.  Sprott  was  simply  a  contractor 
tor  tbe  work,  and  that  the  plaintiffs  were 
working  for  S.  J.  UcQee,  and  not  for  tbe 
defendant;  (8)  becaase  the  evidence  o( 
the  plaintiffs  as  to  thMr  constractlon  of 
tbe  contract  wes  not  competent,  and  tbe 
trial  Justice  erred  In  allowing  It;  (4)  be- 
cause tbe  evidence  showed  that  the  plain- 
tiffs had  no  contract  with  tbe  defendant, 
either  express  or  Implied,  and  the  trial 
Justice  should  have  so  held,  and  dismissed 
tbe  complaint;  (5)  because  It  was  errof 
In  tbe  presiding  Jadge  to  order  Jndgment 
to  be  entered  up  in  two  cases,  «nd  foi 
two  sete  of  costs,  when  the  eases  were 
tried  together."  All  tbe  exceptions  but 
the  fifth,  in  different  forms,  complain  of 
alleged  Insufflclency  of  the  proof.  That  Is 
a  matter  of  fact,  which.  In  a  law  case,  can- 
not be  reviewed  by  this  court,  especially 
when  the  trial  Justice  and  thecircult  Judge 
concurred.  As  to  exception  6:  "Becaase 
it  was  error  In  the  presiding  Judge  to  or- 
der Judgment  to  be  entered  up  In  two 
cases,  and  for  two  sets  of  coats,  when  the 
cases  were  tried  together,  "—It  Is  true  that 
the  amounts  Involved  in  these  eases  were 
small,  but  there  was  no  pretense  of  a  Joint 
Interest.  Each  party  owned  his  little  ac- 
count, and  brought  his  own  Individual  ac- 
tion for  it.  The  cases  were  tried  together 
merely  as  a  matter  of  convenience.  Tbe 
cases  were  not  thereby  consolidated,  but 
still  preserved  their  Identity.  Judge 
Wallace  had  no  right  to  consolidate  tbe 
two  cases,  and  render  one  Judgment  for 
tbe  aggregate  amount  of  botb,  and,  it  he 
bad  done  so,  the  Jndgment  might  have 
been  set  aside  as  Illegal  and  void.  The 
Jndgment  of  this  court  Is  that  the  Judg- 
ment of  the  circnlt  court  be  affirmed. 

MclTSB,  0.  J.,  and  Fops,  J.,  conenr. 


<3T  a  O.  38S) 
WAIiliAGB  V.  COLUMBIA  ft  O.  R  00. 
(Supreme  Court  of  Sonth  Carolina.  Oct  T, 
1892.) 

AKBsnmira  or  Plbadikss  ArrsB  Rbkaito  — 
Costs — BurriamoT  or  Evtobhos  —  Iitstbco- 

TIONS. 

1.  On  remand,  after  a  decision  that  the 
complaint  Is  bad  for  not  stating  a  cause  of  ao- 
tion,  leave  to  amend  generally  u  proper,  where 
defendant  is  ^ven  S)  days  In  whfoli  to  an- 
swer after  service  of  amendment. 

2.  It  Is  within  the  discretion  of  the  oourt 
to  allow  such  amendment,  without  requiring  tiie 
payment  of  costs  as  a  condition  .pieoraent. 

3.  In  an  action  against  a  railKHid  company 
for  damages  resulting  from  the  obstruction  of  a 
stream,  and  thus  overflowing  plaintift*s  land, 
where  there  was  eridence  diat  iioeanse  of  the 
acts  complained  of  the  land  was  rradered  unfit 
fw  cultivation,  a  nuianlt  was  ^opsrly  denied. 
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4.  Where  &□  Instrnctloii,  as  a  whole,  b 
clear  and  correct,  the  jadgment  will  not  be  dia- 
tiirbed,  tbouKh  a  portion  of  the  InatracUon,  con- 
■idered  by  itself,  mar  seem  to  be  emneona. 

Appeal  from  commoD  pleas  circuit  court 
of  Fairfield  couuty ;  J.  J.  Moktun,  Judge. 

Action  by  Jobu  Wallace  asalnst  the 
Columbia  &  GrwDville  Railroad  Coni- 
pauy.  Plain  tifl  bad  JudgmeDt.  and  de- 
fendant appeals.  Affirmed. 

For  former  report,  see  12  8.  E.  Sep.  81G. 

./.  CothruD  aud  li.  L.  Abaoy,  for  ap- 
pellant, liagsdale  &  Ragtdnle  and  Afo- 
DottHld,  Dottglnaa  A  O/wor,  for  reapond- 
ent. 

PoPB,  J.  Upon  the  complaint  being 
read,  the  defendant  Interposed  an  oral 
demurrer  that  the  allegatiuna  therein 
were  not  sufficient  to  confitltute  a  cause 
of  action,  which  betofE  overruled,  the  de- 
fendant appealed.  This  court  held  (S4 
B.  C.  62. 12  S.  E.  Rep.  815)  that  the  circuit 
Judge  had  erred.  Dpon  tbe  cauto  belntc 
again  called  In  the  circuit  court,  the  plain- 
tiff, on  , due  notice,  moved  for  leave  to 
amend  'bis  complaint;  and,  at  tbe  same 
time,  the  defendant  moved  to  dlRmira  the 
complaint,  and  for  leave  to  enter  Judg- 
ment for  tbe  coats  aud  dlsbursementa. 
Judge  Kershaw  Oled  bis  order  on  the^tb 
February,  1881,  as  follows:  "It  appear- 
ing to  the  satisfaction  of  tbe  court  that  It 
would  be  In  furtherance  of  justice  to  per- 
mit tbe  amendment  sought  by  the  plain- 
tiff, it  is  ordered  that  the  plaintlH  have 
leave  to  amend  bis  complaint  in  such  par- 
ticulars as  he  may  be  advised  by  counsel. 
It  iB  furthei  ordered  that  tbe  complaint 
as  amended  be  served  upon  tbe  defendant 
within  W  days  after  the  filing  of  thla  or- 
der, and  that  the  defendant  have  20  days 
thereafter  within  which  to  answer  the 
same.  It  Is  further  ordered  that,  on  fail- 
ure of  the  plaintiff  to  servehie  aaldamend- 
ed  complaint  within  tbe  time  provided, 
the  complaint  be  dismissed,  and  that  tbe 
defendant  have  leave  to  enter  Judgment 
for  Its  costs  and  disbursements  hereto- 
fore accrued  and  Incurred.  From  this 
order  the  defendant  gave  notice  of  Inten- 
tion to  appeal,  but  by  written  consent  of 
tbe  attorneys  of  record  the  presentation 
of  the  questions  underlying  this  appeal 
was  postponed  until  the  appeal  from  tbe 
final  iudsment  should  be  beard. 

1.  Did  the  circuit  Judge  err  In  tbe  order 
granting  leave  to  amend  **  as  counsel  for 
plaintiff  may  be  advised?"  And,  if  he  did 
not  err  In  this  partlculHr,dtd  be  err  In  fall- 
ing to  require  the  payment  of  costs  as  a 
coudltlon  precedent  to  such  amendment? 

We  will  now  brlefiy  consider  these  cb- 
Jections.  It  may  be  remarked  that  the 
plalutif(*8  cause  of  action  waa  that,  own- 
ing a  larsre  plantation  of  land  throuah 
which  defendant's  road  bed  was  construct- 
ed, defendant  bad  so  negligently  con- 
structed such  roadbed  where  it  crossed  a 
stream  known  as  "Hunt's  Branch,"  at 
two  separate  points  on  plointlB's  land, 
that  a  large  portion  of  the  same  twcame 
unrultl ratable,  because  of  defendant's 
Diligence  as  aforesaid.  This  court,  on 
the  first  appeal,  had  beld  that  the  allega- 
tions of  tbe  complaint  were  defective. 
Wbeu  tbe  case  went  back.  It  will  bjs  per- 


ceived that  the  status  of  tbe  parties  liti- 
gant was  that  tbe  complaint  must  be 
amended,  or,  on  failure  to  do  so,  an  or- 
der dismissing  the  complaint  must  be 
made.  Tbe  circuit  Jadge  having  talcen 
tbe  Tiew  at  tbe  first  trial  that  tbe  com- 
plaint was  sufficient  in  its  allegatlODH, 
the  plaintiff  then  had  no  necessity  to  ap- 
ply for  leave  to  amend.  When,  however, 
the  action  was  remitted  from  this  court 
to  tbe  clrcnlt  court,  the  question  of  tbe 
rlebt  of  plaintiff  to  move  for  such  amend- 
ments as  he  might  desire  was  in  no  way 
passed  upon  by  this  conrt,  except  so  tar 
as  such  decision  here  made  such  a  step 
necessary  on  tbe  part  of  tbe  plalntIB  in 
order  to  avoid  a  dismissal  of  bis  action 
by  tbe  clrcnlt  Judge,  If  faefalled  to  ask  such 
relief.  Tbls  being  so,  the  plalntlD  had  a 
right  to  aak  for  leave  to  amend.  When 
tbe  circuit  judge,  In  tbe  ezerclseof  bis  wise 
discretion  In  such  casen,  decided,  that  the 
plalntlB  Bbould  have  leave  to  amend, 
there  was  no  error,  onlesa  by  bis  order  be 
opened  tbe  door  too  wide  for  that  purpose, 
or -In  not  Imposing  terms  as  to  payment 
of  costs.  Now,  was  tbe  order  sufficiently 
guarded  In  ita  leave  to  amend  generally  ? 
We  think  so,  tor  these  reasons:  The  cir- 
cuit Judge  required  the  plaintiff  to  make 
his  amendments  in  SO  days  after  bis  or* 
der,  and  with  leave  to  defendant  to  an- 
swer within  20  days  after  service  of  the 
amended  complaint.  Very  much  of  tbe 
trouble  In  understanding  the  cases  de- 
cided by  tbls  court  on  the  subject  of 
amendments  arises  from  afallure  to  grasp 
their  application  to  tbe  particular  cases 
wherein  sucb  decisions  were  rendered.  In 
other  words,  there  Is  a  fallnre  to  distin- 
guish between  those  cases  where  the 
plaintiff  or  defendant,  as  tbe  case  may  be. 
Is  allowed  to  amend  bis  respective 
pleadings  before  trial,  on  tbe  one  hand, 
and  those  cases  where,  during  the  pend- 
ency of  tbe  trial,  sucb  right  Is  asked  for, 
on  the  other  band.  In  tbe  first  class  of 
cases,  what  dlflta«nee  Is  tberell  SOdays  are 
allowed  to  answer  an  amended  com- 
plaint, or  an  original  complaint  is  to  be 
answered,  the  time  for  answering  bdng 
the  same  in  each  case?  II  there  be  no 
difference,  why  should  a  plaintin,  when 
granted  leave  to  amend  his  complaint, 
nut  be  clothed  with  a  general  power  of 
amendment?  This  la  precisely  what  the 
circuit  Judge  did.  And  the  case  here 
shows  no  abuse  by  the  plaintiff  of  the 
privilege  of  amendment  accorded  to  him 
by  tbe  generous  provisions  of  tbe  Judge's 
order  for  that  purpose,  for  tbe  complaint 
states,  with  distinctness  and  definlteneea, 
by  Its  allegations,  the  facts  that  tbiscourt 
pointed  out  as  necessary.  Hall  v.  Wood- 
ward, 30  8.  C.  674,  9  S.  E.  Rep.  684,  and 
cases  there  cited.  But  should  tbe  elrenit 
Judge  have  required  the  payment  of  costs 
as  a  condition  precedent?  We  do  not 
think  so.  Terms  were  In  bis  discretion. 
We  regard  his  order  as  very  fair  and  Just 
to  the  defendant. 

After  the  defendant  had  answered  tlie 
amended  complaint,  the  cause  came  on 
for trlallMfore Jadge  Frasrr  and  ajary 
at  the  September  term,  1KU1.  of  the  court 
of  common  pleas  for  Fairfield  county.  A 
verdict  lor  tite  plalntiO  having  been  ren- 
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dered,  Jad^meDt  was  duly  entered  tbere- 
Dpuo,  and  the  defendant  now  appeals  to 
this  court:  (l)  Becanse  tbe  clrcoit  Judge 
erred  In  relnalDg  defendant's  motion  for  a 
nonsuit.  (2)  Because  the  presiding  Judge 
erred  in  charielug  the  Jury,  with  reference 
to  the  care  required  of  the  railroad  com- 

{taujr  In  the  construction  of  Its  road*  the 
otic  wing:  "And  it  la  not  only  the  care 
that  the  railroad  should  be  conetmcted 
to  make  a  safe  road  tor  themselves,  but  It 
must  be  with  that  degree  of  care  that  a 
man  uugbt  to  exercise  towards  the  rights 
of  another.  Every  mau  has  the  right  to 
use  his  own  as  he  pleases,  but  be  must  use 
It  with  that  d^ree  oS  care  that  a  man 
ought  to  exercise  that  he  does  no  Injury 
tn  his  DeIt£hhor.**  (3)  Because  the  presid- 
ing Jadj^e  erred  In  charj^lng  the  Jury  as  tol- 
Iowh:  **I  have  no  rlglit  to  tell  you  what 
constitutes  care  ur  the  waut  ol  care;" 
whereas,  he  should  have  defined  what 
care  was,  and  what  was  the  want  of  care, 
and  then  left  It  to  the  Jury  to  deterniloe 
whether  the  facta  proven  In  the  case 
showed  due  care  npon  the  part  of  the  rail- 
road company  or  want  of  due  care.  (4) 
Because  the  presiding  Judge  qualified  the 
third  request  of  the  defendant,  which  was 
as  follows:  "  ThIrU.  That  a  railroad  com- 
pany has  a  right,  In  the  exercise  of  its 
rharter  privileges,  to  deterrolne  in  Its  own 
Judgment  what  structures  are  safe  and 
proper  for  Its  roadbed  and  business,  and 
it  cannot  be  held  liable  because  It  does 
not  follow  some  other  plan  of  construct- 
ing Its  trestles,  provided  the  same  have 
been  bnllt  and  maintalued.  In  the  ordina- 
ry and  usual  manuer  of  trestles,  over 
streams  In  this  country,  ^nd  It  has  not 
been  negligent  In  Its  construction  and 
maintenance,**— In  tbefollowlng  language: 
■The  care  that  a  railroad  company  is 
bound  toexprclseitinotonly  a  care  to  make 
the  railroad  safe,  but  that  the  persons 
over  whose  lands  the  road  passes  should 
not  receive  any  injury  by  It.  A  man  ia 
always  bound  to  use  bis  own  property  so 
as  nut  Co  Injure  the  property  of  another. " 

J-lrnt.  Was  there  error  in  refusing  the 
nonsnftaskedtorhydefendant?  It  Is  now 
settled  In  this  state  that  a  nonsuit  should 
only  be  granted  when  there  is  do  evidence 
to  support  thecomplalnt.  Hogg  v.  Plnck- 
ufy.  16  S.  C.  397;  Miller  v.  Bolt,  Id.  636; 
tiiliuore  V.  Roberts,  18  S.  C.  5.54.  Was  there 
any  evidence  given  to  support  the  com- 
plalut?  Our  examination  of  the  case  con- 
Tincea  Ds  that  there  was.  It  was  charged 
and  proved  that  the  railroad  formerly 
erosspfl  the  stream  on  defendant's  lands 
by  a  bridge  or  trestle,  whereby  no  Injury 
was  wrought  to  his  lands;  that,  In  1880 
or  IR82,  the  railroad  threw  rocks  by  the 
car  load  into  thestream  at  such  crossings, 
and  drove  large  logs  as  piles  Into  the 
stream  nt  saeb  crossing,  whereby  lands 
that  had  been  cultivated  by  tenants  with 
as  many  as  20  mules,  yielding  the  plaintiff 
rent  of  about  600  bushels  of  corn  per  year, 
before  that  time,  became  unused  and  un- 
fitted fur  use;  that  complaint  had  been 
made  by  plaintiff  to  the  railroad  compa- 
ny of  tbeselnjuries;  thatnobeed  had  been 
given  to  his  complaints  by  each  railroad 
company.  We  cannot  say,  under  these 
sIreaiDstancea,  that  the  aged  gentleman 


whose  patrimony  had  thos  been  rendered 
a  burden,  rather  than  a  beneflt,  to  him, 
failed  to  produce  any  testimony  to  sup- 
port bis  complaint. 

second.  Was  tbereerror  In  the  presiding 
Judge's  charge  as  set  forth  In  the  second 
ground?  This  court,  with  an  eye  to  the 
conduct  of  business  In  the  lower  courts* 
has  laid  down  as  a  rule  that,  when  we 
are  called  to  consider  allegations  of  error 
In  the  charge  of  a  circuit  Judge,  we  will 
consider  the  whole  charge,  and  not  de- 
tached portions.  Bauakett  v.  Keltt.  22  8. 
C.  191.  The  error  here  imputed  to  the 
Judge  will  be  clearly  seen  as  wanting  In 
vitality,  when  the  charge  is  considered  as 
a  whole.  The  circuit  Judge  had  In  the 
clauses  of  his  charge  Just  preceding  the 
quotation  made  In  this  ground  of  appeal 
shown  to  the  Jury  that  In  the  Instance 
of  railroads,  when  they  acquire  the  right 
of  way  over  the  lands  of  another,  either 
by  proceedings  under  the  statute  to  con- 
demn the  some,  or  by  a  gift  from  the  own* 
er  of  the  land,  "then  the  man  has  got  all 
the  pay  he  can  get  for  any  damages  that 
the  construction  dt  the  road  necessarily 
does  to  his  laud.  If  the  road  ts  constructed 
In  a  careful  way."  But  the  circuit  Judge 
continues  in  these  words:  "Whenever  the 
road  is  constructed  carefully  at  other 
places,  yet  when  the  road  crosses  a  mn- 
nlng  stream,  and  the  waterways  are  so 
carelessly  constrncted  as  to  cause  injury, 
then  the  railroad  company  Is  responsible 
for  that  damage;  but  It  is  on  the  ground 
of  negligence.— on  the  ground  that  they 
have  not  constructed  the  road  In  a  pru- 
dent and  careful  way ;  In  a  reasonably 
careful  and  prudent  way.  And  it  la  not 
only  the  care  that  the  railroad  should  be 
constrncted  to  make  a  safe  road  for  them- 
selves, but  it  must  be  with  that  degree  ol 
care  that  a  man  ought  to  exercise  to- 
wards  the  rights  of  another.  Every  man 
has  the  right  to  use  his  own  as  he 
pleases,  bat  he  must  use  It  with  that  de- 
gree of  care  that  a  man  ou^ht  to  exercise 
that  he  does  no  injnry  to  his  ueigbbor." 
This  court  has  fixed  another  rale  to  he  ap- 
plied when  error  Is  alleged  as  to  a  charge 
of  a  circuit  Judge:  "The  correctness  of  a 
charge  will  be  considered  with  reference 
to  the  case  made,  and  not  as  an  abstract 
proposition  of  law."  Brownlee  v.  Mar- 
tin, 21  S.  C.  400.  Now.  what  was  the  case 
made  here  to  which  the  charge  must  be 
applied?  When  Mr.  Wallace  established 
that  at  first,  when  the  railroad  waa 
constructed  through  his  lands  acroM 
Hunt's  branch,  and  up  to  the  year  1^, 
he  was  able  to  cultivate  successfully  the 
lands  above  and  below  thn  points  at 
which  the  railroad  crossed  such  branch, 
and  that  the  bridges  or  trestles  at  those' 
crossings  were  never  changed  until  188t 
or  1883,  at  which  date  piles  were  driven  In- 
to the  stream,  and  car  loads  of  rook 
thrown  about  such  plies,  which  last  acts 
of  the  railroad  caused  hia  misfortune, 
Mr.  Nlernsee,  the  civil  engineer,  testified - 
that  other  modes  of  crossing  Hunt's 
branch  could  have  been  adopted  by  the 
railroad  than  the  piles  driven  In  the 
atreani  and  aoch  car  loads  ol  rock  throws 
therein.  When,  therefore,  we  consider 
that  the  quotation  from  the  charge,  eon- 
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taloed  In  the  exception,  Is  a  fragment  or 
detached  part,  and  does  not  correctly 
present  the  chance  of  the  clrcatt  JudKe,and 
mIbo  tnat  the  case  as  made  by  the  plead- 
(UKS  and  testimony  presents  a  proper  case 
for  such  a  charge  to  have  been  made,  we 
are  boand  to  conclude  that  there  Is  no 
Bobstantlal  error  here. 

Tblrd.  Was  the  charge  of  the  Jadge  er- 
roneous, under  the  third  exception?  It  Is 
very  evident  that  the  minds  o!  the  circuit 
Judge  and  the  appeHanfe  counsel  have 
not  mut,  and  are  not  in  accord,  as  to  the 
use  of  the  word  "coustltute"  In  the  charge 
of  the  circuit  Judge.  The  purpose  of  the 
former  was  to  Indicate  to  the  Jury  that, 
by  the  constitution  of  the  state,  he  was 
inhibited  from  any  expression  of  opinion 
as  to  tbe  sufflciency  of  proof  requisite  to 
establish  or  to  constitute  "care "or**  want 
of  cere,"  while  that  of  the  latter  was  that 
the  clrcoit  Judge  had  declared  that  be  was 
not  allowed  to  dedne  what  in  law  consti- 
tuted "care"  or  "want  of  care."  By  a 
reading  ol  the  charge,  it  will  be  seen  that 
the  clrcoit  Judge  did  pot  evade  bis  duty 
in  making  kno,wn  to  the  Jary  what  was 
essential  as  to 'negligence.  Indeed,  In  the 
quotation  from  the  charge  already  made 
by  us.  In  connection  with  the  second 
ground  of  appeal,  it  will  be  evident  that 
such  was  the  case.  There  was  no  request 
made  to  obtain  such  a  charge  as  seems  to 
have  been  desired  by  the  appellant,  and, 
with  our  view  of  the  meaning  of  the  clr- 
coit Judge  as  attached  by  himself  to  the 
language  need  and  here  complained  ut,  we 
will  overrnle  this  exception. 

Foarth.  We  regard  the  answer  we  have 
given  to  the  questions  Involved  In  the  sec* 
ond  ground  as  conclusive  of  this  objec- 
tion. When  we  ronetrue  the  charge  as  a 
whole,  and  apply  the  charge  to  the  ease  aa 
made,  we  cannot  perceive  the  error  sag- 
getited  by  the  appellant.  We  therefore 
overrule  this  exception.  It  is  the  Judg- 
ment of  this  court  that  thejadgment  of 
the  circuit  coart  appealed  from  be  af- 
firmed. 

MclTBR,  C.  J.,  and  Mo(Iowak»  J.,  con- 
ear. 


(n  8.  c.  t«) 


In  re  BBOOK. 


Appeal  of  WELLS  et  aL 
(Sapreme  Court  of  South  OaroUna.  Oct  8^ 
1892.) 

OoKTBflT  or  Wmj  —  Ovmsijsa  Kta>  CLQanro  Ab- 

eUMKn^lNSTBVCTIOnB. 

1.0n  a  ooDtest  of  a  ^11,  asUng  propo- 
nent*8  witness,  on  croas-examination,  to  make  a 
diagram  of  the  house  to  which  the  will  was  ex- 
ecuted, which  was  done,  Is  an  offering  of  evi- 
dence which  deprives  contestant  of  the  rli^t  to 
close  the  argument  of  the  case. 

2.  Since  Oen.  St  %  1872,  provides  that  In 
all  trials  on  appeal  from  probate  court  on  a 
contest  of  a  wiO  the  party  propoonding  the  will 
shall  open  the  case  and  reply  In  evidence  and 
argument,  error  cannot  be  predicated  on  a  re- 
fusal to  allow  contestant  to  dose  the  argument, 
whether  he  tiered  evidence  or  not 

8.  On  a  contest  of  a  will  it  was  proper  to 
Instruct  the  jury  that  "when  a  paper  propound- 
ed as  a  will  is  shown  to  have  been  signed  by 
the  alleged  testator  and  by  the  requisite  num- 
bw  of  Bubscrihinc  witnesses,  In  the  absence  of 


any  sadsfaetoiy  evldenoe  to  the  eontzaiy,  die 
praann^tion  Is  that  all  the  other  fOmuuiUss 
have  been  complied  with." 

Appeal  from  common  pleas  circuit  court 
of  Clarendon  connty ;  J.  J.Nobton,  Jndge. 

Proceedings  for  the  probate  of  the  will 
of  John  W.  Wells,  deceased,  wherein  John 
O.  Brock,  executor,  and  others  are  pro- 
ponents, and  Matthew  C.  Wells  and  otbera 
are  contestants.  There  was  Judgmenteae- 
talnlng  the  will,  and  contestants  appeal. 
Affirmed. 

Following  Is  the  charge  of  theelrcalt 

court: 

"Gentlemen  of  the  Jury:  The  case  which 
you  are  now  to  consider  Is  embraced  in 
the  Issues  which  I  have  Just  asked  thecoan- 
sel  to  prepare  for  your  conslderatloD :  '  In 
the  paper  propounded  to  yon  aa  the  will 
of  John  W.  Wells.  deceased.—Is  It  bis  will, 
oriaitbot?'  la  It  a  valid  will?  Has  It 
beenexecuted  according  to  law?  No  other 
question  Is  raised  for  your  consideration 
except  the  simple  question  whether  the 
wlU  was  executed  as  required  by  the  stat- 
ate.  It  Is  admitted  that  Mr.  Wells  signed 
that  paper,  aod  signed  it  aa  and  for  bis 
wIlL  It  is  admitted  that  the  gentlemen 
whose  namra  are  subscribed  as  witnesses 
did  subscribe  as  witnesses  thereto,  and 
they  say  that  they  remember  the  fact  of 
their  signing  It, and  thatthls  Isthelrhand- 
wrlting.  You  recoUect  the  tratlmony. 
The  statute  requires,  however,  not  only 
that  the  names  should  be  there,  and  they 
be  genuine,  but  the  signature  of  the  testa- 
tor  and  the  witnesses  are  also  required  to 
be  made  In  a  particular  manner. 

"The  statute,  gentlemen,  I  won't  take 
year  time  to  look  tor  the  statute.  It  re- 
quires, as  It  now  reads,  (and  it  Is  the  stat- 
ute to  be  read  now,)  that  every  will,  be- 
fore it  shall  have  the  force  and  olfect  of  a 
will  or  testamentary  paper,  shall  be  signed 
by  the  testator  In  the  presence  of  at  least 
three  witnesses,  and  that  they  shall  sign 
the  paper  lu  his  presence,  and  In  the  pres- 
ence of  each  other.  And  I  charge  yoa, 
gentlemen,  that,  although  the  will  was 
made  years  before  the  statute  was  framed, 
these  particular  witnesses  aod  the  testa- 
tor must  have  conformed  to  the  statute. 
The  will  must  have  been  executed  accord- 
ing to  the  terms  of  the  statute;  that  Is  to 
say,  If  yoa  believe  that  the  will  was  made 
fifteen  years  ago,  and  that  he  died  two 
years  ago,  oroneyearago.tben  It  would  be 
necessary  for  the  will  to  have  been  executed 
In  the  manner  Indicated  under  thestatnte. 
The  will  must  have  been  signed  In  the 
presence  of  these  three  gentlemen,  as  wit- 
nesses to  the  will,  and  It  must  have  been 
signed  la  his  presence,  and  In  the  presence 
ol  each  other.  When  yoa  find  a  paper  like 
this,  and  nothing  more.  It  the  witnesses 
come  to  yon  and  say  that  the  signatures 
are  theirs,  but  they  don't  remember  the 
transactions  at  all;  they  only  recognise 
their  signature,  and  they  recognise  the  sig- 
nature of  Mr.  Wells,— then  the  law  pr^ 
sumes  that  all  of  the  formalities  had  been 
complied  with,  and  that  they  had  com- 
piled with  the  law  in  the  execution  of  the 
paper,  and  the  paper  would  become  a  good 
paper.  But  the  contestants  allege  as  a 
tact  proved  that  the  witnesses  to  the  will 
testified  before  you  that,  while  they  have 
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little  reeonecHon  about  the  matter,  their 
recollection  la  that  the  will  was  sl^ed, 
Dot  In  the  presence  of  each  other,  bat  that 
they  Binned  at  separate  tlmeii;  that  one  ot 
the  witnesses  a  ttested  In  the  plana,  where, 
they  allege,  the  teetntor  could  not  have 
seen  the  witnees  sabBcrlbe.  So  the  allega- 
tion la  that  this  attestation  failed  In  two 
particulars:  Firttt,  that  tbewltnesBes  did 
not  sign  la  the  presence nf  each  other;  aec- 
ood.  that  one  of  the  witnesses,  at  least, 
did  not  sign  in  the  presence  ot  the  testa- 
tor. Now.  gentlemen,  does  tbe  testimony 
warrantyon  In  coming  to  that  conclusion  T 
Do  yoD  axree  with  the  contestants,  or 
do  yon  agree  with  tbe  executor?  Tbe  one 
contends  that  the  will  was  not  formally 
and  properly  executed ;  the  other,  that  It 
was  formally  and  pruperly  executed. ,  Al- 
tboogb  tbe  law  presumes  tbe  proper  exe- 
cution, yet  It  Is  competent  to  sbow*that 
thesefaets  eztst.  If  yon  really  believe  from 
the  testimony  that  this  state  ot  facts  does 
exist;  that  tbe  witnesses  did  not  sign  in 
tbe  presence  of  each  other;  that.one  of  tbe 
witnesses  did  not  sign  In  tbe  preseoce  of 
tbe  testator,  (ordinarily,  la  his  presence 
means  where  tbe  testator  was,  and  he 
unst  bave  been  able  to  see  the  execation. 
In  tbe  ease  of  a  blind  man,  wblle  it  was 
not  In  bis  reacb.be  must  have  known  that 
tbey  were  present  signing;  but  that  don't 
concern  you,  except  to  show  the  limita- 
tions given  to  the  testator,) — could  be 
bave  eeen  Mr.  Bowman,  one  of  tbe  wit- 
nesses, slgo  in  tbe  piaisa?  In  tbe  first 
place,  was  It  In  tbeplauat  Next  place, 
eonid  tbe  tevtator  bare  seen  If  It  was 
there?  Ah  yon  dedde  this  question,  so 
yoQT  verdict  should  be. 

"  In  each  of  tbe  arguments  made  to  you 
reference  was  made  In  one  way  and  an- 
other as  to  the  authority  of  one  to  dls- 
poseof  his  property  as  he  sees  fit.  A  great 
laauy  outside  Influences  were  sought  to 
hebroBght  to  bear  by  each  aldeon  your  at- 
tention. Ton  moat  pay  no  attention  to 
those  Infloences.  You  find  tbe  fact,  and 
yoo  most  not  be  Influenced  by  the  fact 
that  tbe  property  was  given  to  A.  and  B., 
or  what  may  happen  hereafter.  You  state 
what  tbe  fact  Is,  applying  tbe  law  to  the 
testimony,  acting  upon  tbe  drenmstances 
inferable  from  that  and  the  papers  wblcb 
are  before  you." 

£:arfe  dt  Purdjr  and  M.  C.  Oallacbat,  for 
appellants.  Lee  &  Molse  and  E.  W.  Moise, 
for  respondent  Nathan  Wells.  Joseph  F, 
Rb&me^  tor  respondent  Edwin  Wells. 

MdTEB,  C.  J.  Tbe  will  ot  John  W. 
Wells,  dated  2d  January,  1875,  bavlng  been 
admlttftd  to  probate  In  common  form  on 
tbe  8tb  of  February.  1800.  by  the  Judge  of 
probate,  the  appellants,  as  heirs  at  law  of 
■aid  John  W.  Wells,  demanded  that  tbe 
will  be  proved  In  solemn  form.  Accord- 
ingly, on  tbe  20th  of  November,  1890.  after 
bearing  tbe  testimony,  tbe  judge  of  pro- 
bate rendered  bis  decree  lu  favor  ot  tbe 
vaUdtty  of  tbe  will.  From  this  decree 
an  appeal  was  taken  by  the  said  heira  to 
the  court  of  common  pleas,  and  tbe  ease 
came  on  to  be  beard  before  bis  honor. 
Judge  Norton,  and  a' jury,  upon  an  issue 
of  derlauvU  rel  odo.  Tbe  Ondhig  ot 
the  Jury  belns  In  lavor  of  tbe  will,  this 


appeal  was  taken  by  said  heirs  upon  the 
SRveral  grounds  set  out  in  tbe  record,  sub- 
stantially as  follows:  Firat.  Because 
the  contestants  of  the  ^111  were  denied 
tbe  right  to  reply  In  argument.  Second. 
Because  tbe  circuit  Judge  erred  In  ebar^ 
ging  the  Jury  as  follows:  "When  you  flnd 
a  paper  like  this,  and  nothing  more.  If  the 
witnesses  come  to  you  and  say  that  tbe 
signatures  are  theirs,  but  tbey  don't  re- 
member the  transaction  at  all ;  they  only 
recognise  their  signatures,  and  tbey  recog- 
nise the  signature  of  Mr.  Wells,— then  the 
law  presumes  tbat  all  of  tbe  formalities 
bad  been  complied  with."  Third.  Because 
of  error  la  charging  tbe  Jury :  "The  pre- 
Buniptlon  is  that  that  paper  was  executed 
according  to  the  law  as  it  now  exists,  but 
that  presumption  may  be  rebutted  by  tb^ 
testimony  showing  that  It  was  not  so 
executed ;  and  it  is  for  yon  to  say  from 
all  tbe  presumptions,  and  from  the  testi- 
mony of  tbe  witnesses,  whether  there  was 
a  failure  to  execute  the  will  In  one  or  tbe 
other  particulars  which  I  have  men- 
tioned. Fourth.  Because  his  bonorerred 
in  refusing  to  grant  a  new  trial  "upon 
tbe  ground  tbat  the  verdict  was  clearly 
against  tbe  great  preponderance  of  tbe 
testimony." 

Tbe  flrat  ground  is  based  upon  tbe  aa- 
sumptlon  that  appellants  offered  no  testi- 
mony, and  hence,  under  tbe  general  rule, 
were  entitled  to  tbe  reply.  In  tbe  flrst 
place,  we  think  this  assumption  is  not 
well  founded,  for  it  appears  In  tbe  "case" 
that,  wblle  one  of  the  subscribing  wit- 
nesses to  tbe  will  was  on  tbe  staud,  be 
was  asked,  on  tbe  cross-examination,  to 
make  a  diagram  of  tbe  bouse  in  which 
the  will  was  said  to  have  been  executed, 
which  diagram  was  put  in  evidence  by  tbe 
couusel  tor  appellants  during  that  exami- 
nation. This  was  quite  sufficient  tosfaow 
tbat  tbe  appellants  did  offer  testimony, 
as  win  be  seen  by  reference  to  tbe  case  of 
Hamilton  v.  Feemter,  4  Rlcb.  Law,  678, 
where  the  defendant.  In  the  course  of 
plaiotlfl's  testimony,  offered  and  read  In 
evidence  a  letter  from  plaintiff  to  defend- 
ant, and  it  was  held  that  defendant  bad 
tbuH  offered  evidence,  and  was  therefore 
deprived  of  the  reply  In  tbe  argument. 
See.  also,  Owens  v.  Gentry,  80  8.  C.  490, 9 
S.  £.  Rep.  625;  Wllloughby  v.  Railroad 
Go.,S2S.  C.4]0.nS.  E.  Rep.  889.  But.  In 
addition  to  this,  tbe  statute  (Gen.  St.  5 
1872)  expresiily  giving  to  tbe  executor  or 
parties  propounding  the  will  for  probate, 
in  all  trials  upon  appeals  from  the  probate 
conrt.  tbe  right  to  open  and  reply  in  ar- 
gument as  well  as  in  arldence,  is  conclu- 
sive of  tbe  question. 

Tbe  second  and  third  gronnds  may  be 
considered  together.  These  grounds  be- 
ing based  upon  certain  detached  portions 
of  tbe  Judge's  charge,  it  Is  ueceeaary,  un- 
der the  well-aettled  rule,  that  tbey  should 
be  considered  in  connection  with  the 
whole  charge,  wblcb  should  be  Incorporat- 
ed In  the  report  Ot  tblscase.  It  aerau 
that  there  are  two  objeettons  to  tbe 
formality  ot  the  execution  of  the  paper 
propounded  as  tbe  last  will  and  testament 
of  John  W.  Wells:  First,  tbat  it  was  not 
shown  tbat  tbe  subscribing  witnessee 
signed  In  tbe  presence  of  each  other ;  aeo 
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and,  tbat  it  was  not  ahowo  tbat  one  of 
BBid  witnemtM  Bl{nio<3  In  tbe  presence  of 
the  testator.  It  will  be  observed  that  a 
period  ol  abont  ]5  years  elapsed  between 
the  slffDlnK  ol  ibe  paper  and  the  teklniic  of 
tbe  testimony,  and  therefore,  aa  migbt 
well  be  expected,  tbe  witnesses  were  not 
able  to  speak  definitely  as  to  tbe  smaller 
details  of  the  transaction,— as  to  where 
the  paper  was  signed,  or  who  was  actual- 
ly present  at  the  time.  Bat  tbe  testimo- 
ny, which  Is  all  eet  oat  In  the  "case.* 
leaves  no  doubt  o<  tbe  tact  tbat  It  was 
stffned  by  tbe  testator,  as  well  as  by  tbe 
aabscrlblnfc  witnesses.  It  wasnndortbese 
eircumatances  that  tbe  luntructlons  as  tu 
the  preHamptlon  were  Kiven  to  the  Jury. 
These  Instructions  practically  amount  to 
this:  that,  where  a  paper  propounded  as 
a  will  Is  shown  to  have  been  aliened  by 
tbe  alleged  testator,  and  by  the  requisite 
number  of  aubscriblng;  witnesses.  In  tbe 
absence  of  any  satisfactory  evidence  to 
the  contrary  the  presamptlon  is  that  all 
tbe  other  formalities  have  been  complied 
with.  This,  we  think.  Is  good  law,  and 
any  other  rale  would  render  it  Impossible 
to  prove  a  will  where  the  aubscrlblng  wit- 
nesses were  dead,  or  their  testimony  was 
not  attainable.  This  view  Is  not  wltbont 
tbe  support  of  authority.  As  is  said  in 
1  Oreenl.  Ev.  $  88a.*  "Thus.  If  tbe  sub* 
ecriblngr  witnesses  to  a  will  are  dead,  or  It, 
belDff  present,  they  are  forgetful  of  all  the 
facts,  or  uf  any  tact  material  to  Its  due 
execution,  the  law  will  In  such  cases  sup- 
ply the  defect  of  proof  by  presuming  tbat 
tbe  requisites  of  tbe  statute  were  duly 
observed.**  The  same  doetrtne  wasrecog- 
nlsed  In  tbe  following  eases  decided  In  this 
state:  Pearson  v.  WIghtman,  1  Const.  (8. 
<;.»  836;  Verdler  v.  Verdler.  8  Rich.  Law, 
135:  Welch  V.  Welch,  9  Rich.  Law,  183. 
We  do  not  tblnk,  therefore,  that  the  ex- 
ceptions to  the  judge's  charge  are  well 
founded. 

Inasmuch  as  there  was  no  exception  to 
HO  much  of  the  cbai^  as  Instructed  the  ju- 
ry that,  the  testator  having  died  sluce  the 
change  in  the  la  w  requiring  that  the  sub- 
scribing witnesses  should  sign  not  only 
In  the  presence  of  the  testator  but  In  the 
presence  of  each  other,  the  case  must  be 
governed  by  the  present  law,  though  the 
will  was  executed  betore  such  ebange  In 
tbe  law,  we  do  not  feel  at  liberty  to  con- 
sider that  question. 

As  to  the  fourth  ground  of  appeal  It  can 
scarcely  be  necessary.  In  view  of  the  nu- 
meroas  cases  In  which  this  court  has  held 
that  it  had  no  jurisdiction  to  consider 
tbe  question  there  presented,  to  say  any- 
thing. Tbe  judgment  of  this  court  is  that 
the  judgment  of  the  drenit  eoort  be 
aSrmed. 

MoOoirAV  and  Pops,  JJ.,  eonenr. 


(ST  s.  c.  tm 

BUOKIIB  T.  BMOKn  et  sL 
(Snyreme  Court  of  Soutli  OanUns.   Oct  u; 
1882.) 

pBixaiPJJ>  Ain>  AoBKT  —  LiABiLrrr  voa  Aobht's 

AOTB— E:ZBMFr.ART  DAMAaBS. 

A  principal  is  liable  for  exemplary  dam- 
ages on  acooont  d  a  wroosfol,  wanton,  or  ina<> 


Udoni  act  done  by  Us  agent  wlthla  the  boom 
of  bis  agency,  tboogh  such  act  be  not  previooBiy 
suthorued  <w  subsequently  ratified  by  him. 

Appeal  from  common  pleas  circuit  court 
of  liCilngtoa  eonoty;  Jakes  Aldbiob, 

Judge. 

Action  by  F.  B.  Rucker  against  J.  A. 
Smoke  and  F.  J.  Buyck  for  trespass. 
Judgment  for  plaintiff.  iJefendaat  Bnycit 
appeals.  Affirmed. 

C.  a.  DantMlert  for  appellant.  Andraw 
CrAwford  and  Meltoa  A  Meftoa,  for  re- 
spondent. 

MoTvEB,  C.  J.  This  case,  briefly  stated. 
Is  as  tollowa:  The  defendant  Buyck, 
holding  a  chattel  mortgage  on  a  mule  la 
tbe  possession  of  the  plaintiff,  placed  tbe 
same  Id  the  handsol  thedefeudaat  Smoke, 
with  Inatmetluna  t6  aelie  the  mole  and 
dispose  of  the  same  according  to  law. 
Acting  under  this  authority.  Smoke  went 
to  plaintiff's  premises,  and  demanded  pos- 
session of  tbe  mule,  with  which  demand 
plain  lift  refused  to  comply,  whereupon 
said  Smoke  broke  open  the  stable  of 
plaintiff,  and  carried  off  tbe  mule.  There, 
upon  this  action  was  commenced,  to  ra- 
cover  damagea  lor  the  trespass  alleged  to 
have  been  committed.  The  plaintiff  bav* 
Ing  recovered  Judgment,  the  defendant 
Buyck  alone  appeals  upon  tbe  several 
grounds  set  oat  In  the  record.  The  first 
and  second  grounds  having  been  aban- 
doned. It  remains  only  to  conaldertbe  third 
and  fourth,  which  are  as  follows:  "T/i/rtf. 
Because  bis  honor  erred  In  charging  the 
Jury  that.  If  possearion  of  the  proper^ 
was  denied  to  Smoke  as  the  agent  of  F.  J. 
Buyck,  and  If,  Instead  of  obtaining  that 
possession  peaceably  and  lawfully,  be 
resorted  to  a  breach  of  the  peace  and  vio- 
lation of  the  criminal  law,  and  went  In 
there  with  a  high  hand,  and  took  the 
property,  then  be  was  violating  the  law 
of  the  land,  and  be  Is  responsible,  If  noth- 
ing ulse  Is  shown,  tor  that  violation;  and 
the  principal  Is  equally  liable  with  talm. 
Fourth.  Because  bis  honor  erred  In  char- 
ging the  jury.  In  connection  with  tbe  last 
above  alleged  error,  that,  *  it  yon  conclude 
tbat  tbe  defendants  acted  wrtingtuUy.  as 
I  have  tried  to  explain  tbe  law  to  you.  It 
Is  a  question  of  fact  for  you  to  ear 
whether  they  did  it  In  an  Insulting  man- 
ner, with  a  nigh  hand.  These  are  quea- 
tloDS  of  fact  for  you  to  pass  upon.  If  you 
find  that  these  defendants  did  do  ao, 
why,  then,  it  Is  In  your  sound  discretion 
tu  assess  what  damages  should  be  Infilct- 
ed  upon  them.'  And  In  charging  tbe  jury 
that  exemiUary  or  vindictive  damagea 
(smart  money)  could  be  tonnd  against 
the  d^endant  F.  J.  Bnyek  on  account  irf 
the  wrongfnl  acts  of  his  agent  t>eyond  the 
scope  of  his  authority.**  Counsel  for  ap- 
pellant, in  his  argument  here,  claims  tbat 
there  are  bot  two  question  raised  by  this 
appeal:  Ftrst.  Whether  the  appellant, 
Buyclr,  is  liable  for  ezemplarydamages  on 
account  of  the  wrongful,  wanton,  or  ma* 
llelouB  acts  ot  his  agent.  Smoke,  unless 
done  by  bis  previous  authority  orsubse' 
quently  ratified  by  bim.  Second.  Is  be 
liable  for  such  acts  ot  hie  agent  beyond 
tbe  scope  of  his  antborlt^yT    It  seems 
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to  oa  tbat  tbere  ta  do  lonndatlon  for  the 

second  qaestlon.  Aa  we  read  the  charge 
of  b]H  honor.  Judge  ALi>Rica,  which  Is  set 
oat  Id  the  "case."  we  do  out  And  that  the 
Jury  were  instructed  that  Buyck,  the  prin- 
cipal, coald  be  held  liable,  either  In  exem- 
plary ur  an;  other  kind  of  damasea,  lor 
any  act  done  by  the  afcent.  Smoke,  beyond 
the  scope  of  his  authority.  On  the  con- 
trary, the  jury  were  eipressly  Instructed 
that,  to  make  Buyck  liable  for  any  act 
done  by  Smoke,  such  act  must  be  within 
the  scope  of  tale  agency,  as  is  shown  by  the 
loUo  wing  language  taken  from  thecharge: 
*  And  Just  bere  ttae  maxim  of  the  law  In 
that  whatever  1b  done  by  the  agent  of  an- 
other Is  done  by  the  principal,  if  dooe 
witbia  the  scope  of  bla  agency;"  and 
again,  "  whatever  of  wrnngdolDg  8raoke 
was  guilty  of,  his  principal.  Mr.  Buyck, 
would  be  responsible  for,— t&at  ia,  if  it 
was  done  witiilu  tbe  acope  of  bla  agency. " 
Bo,  too,  the  iDBtructlon  which  Is  made  the 
bads  of  tbe  third  ground  of  appeal  Is  sub- 
stantially a  quotation  from  tbe  latter 
part  of  a  connected  seutence  In  thecbarge, 
which  commences  with  the  following  in- 
terrogation: "Did  Mr.  Smoke  go  to  tbe 

E remises  of  F.  B.  Bucker  as  the  agent  ol 
[r.  Buyck,  to  foreclose  the  mortgage, 
—did  be  actually  go  fn  punaaoce  of  that 
agency?  If  he  did,  then,  If  be  committed 
any  breach  of  tbe  peace,  or  other  viola- 
tiun  of  tbe  criminal  law,  In  obtaining  tbe 
poHsesaion  of  the  property  which  he  was 
eeut  tbere  to  selxe,  both  be  and  his  prin- 
cipal would  be  liable."  It  Is  quite  clear, 
therefore,  from  these  qnotatioua  from  the 
charge  (In  wbteh  the  Italics  are  ours,) 
that  no  Bocta  Inatrnction  was  given  to 
the  Jury  as  wonld  raise  tbe  second  qnea- 
tlon  suggested  by  counsel,  but  that  the 
Instructions  really  given  to  tbe  Jury  were 
Just  the  contrary.  Tbe  first  question, 
therefore,  only,  remains  to  be  considered. 

As  we  understand  It,  the  proposition 
contended  for  by  tbe  counsel  for  appel- 
lant la  that  a  principal  cannot  to  held 
liable  lor  exemplary  damages  on  account 
of  a  wrongful,  wanton,  or  malicious  act 
done  by  bis  agent  wltbln  the  scope  of  bis 
agency,  unless  such  act  be  previously  au- 
thorized or  subsequently  ratlBed  by  the 
principal.  We  do  not  think  that  this 
propoaltlon  can  be  sustained  either  by 
reason  or  authority.  When  one  person 
Invests  another  with  aathority  to  act 
as  bla  agent  for  a  specified  purpose,  all 
of  the  acts  done  by  the  agent  In  pursu- 
ance or  wlthtu  the  acope  of  bis  agency  are, 
and  should  be,  regarded  as  really  the 
acts  of  the  principal.  If,  therefore,  the 
agent,  in  doing  the  act  which  he  Is  de- 
puted to  do,  does  It  In  aucb  a  manner  aa 
would  render  bim  liable  for  exemplary 
damages,  hia  principal  Is  likewise  liable, 
tor  ttie  act  la  really  done  by  him.  To  ap- 
ply tbla  doctrine  to  tbe  facts  of  the  case 
under  conalderatlnn :  If  Smoke  was  ^p* 
pointed  by  Buyck  as  bis  agent  to  seiie 
the  mule  covered  by  tbe  mortfiage,  and 
be  made  theselsure  which  he  was  deputed 
to  main  In  snch  a  manner  aa  would  ren- 
der blm  liable  for  exemplary  damages, 
then  Bayck  wonld  also  be  liable,  tor  tbe 
reason  that,  both  in  law  and  in  common 


aenae,  Buyck  must  be  regarded  aa  baring 

himself  done  the  act  complained  of.  Tbla 
view  Is,  we  think,  fully  austalned  by  au- 
thority. In  Btory  on  Agency,  §  452,  quot- 
ed with  approval  by  Mr.  Justice  Mo. 
GoWAN  in  Beynolda  v.  Wltte,  18  S.  C,  at 
page  IK,  we  find  the  rule  laid  down  aa 
followa:  "It  la  a  general  doctrine  of  law 
that,  although  tbe  principal  la  not  ordi- 
narily liable  (for  he  aometlmea  Is)  In  a 
criminal  suit  for  tbe  acts  or  miadeeda  of 
bis  agent,  unlesa,  Indeed,  he  baa  author- 
ised or  co-operated  in  them,  yet  be  la  held 
liable  to  third  persons.  In  a  civil  suit,  for 
tbe  frauds,  deceits,  concealments,  misrep- 
resentations, negligences,  and  other  mal- 
feasances, misfeasances,  and  omissions  ol 
duty  of  bis  agent,  In  the  course  of  his 
employment,  although  tbe  principal  did 
not  authorise  or  Justify  or  participate  in. 
or.  Indeed,  know  of,  such  misconduct,  or 
even  If  he  forbade  tbe  acts  or  disapproved 
of  them.  In  all  sacb  caaes  the  rule  ap- 
plies, reapontfeat  aopertot;  and  Itia  foana- 
ed  on  public  policy  and  eonvenlenca,  for 
In  no  other  way  could  there  be  any  aatety 
to  third  perttona  In  their  dealings  either 
directly  wltb  the  principal  or  indirectly 
with  him  through  tbe  Instrumentality 
of  agents.  In  every  such  case  the  prin- 
cipal holds  ODthlsagentaBcompetent,and 
fit  to  be  trnated.  and  thereby.  In  effect,  be 
warrants  bis  fidelity  and  good  conduct  In 
all  ma  tters  within  the  scope  of  bla 
agency."  The  rule  is  also  well  stated  In 
I  Amer.  &  Kng.  £nc.  Law,  at  page  410, 
in  these  words:  '*A  principal  Is  liable  to 
third  parties  for  whatever  the  agent  doea 
orsaya;  whatever  contraeta,  repreaenta- 
tions  or  admissions  he  makes;  whatever 
negligence  he  is  guilty  of;  and  whatever 
fraud  or  wrong  he  commits:  provided, 
the  agent  acts  within  the  acope  uf  hU 
apparent  authority  :  and  provided,  a  lia- 
bility wonld  attach  to  the  principal  If  he 
was  In  tbe  place  of  the  agent.**  This  rule 
has  been  repeatedly  recognised  or  acted 
upon  in  this  state,  as  shown  by  tbe  fol- 
lowing cases,  cited  by  respondent's  coun- 
sel: Parkerson  v.  wightman,  4  Strob. 
9G&;  Redding  v.  Railway  Co.,  S  8.  C.  1; 
Palmer  v.  Ruilroad,  Id.  680;  Epstein  v. 
Brown.  31  S.  C.  599;  Hall  v.  Railroad  Co.,. 
28  S.  C.  261,  5  a.  E.  Rep.  628;  Avlngerv. 
RaUway  Co..  29  S.  C.  271,  7  S.  £.  bep.  49S; 
andQulnn  v.  Railway  Co.,  29  S.  C.  881.  7 
S.  E.  Rep.  614.  It  is  trne  that  most  of 
these  cases  were  against  corporations, 
and  It  Is  contended  l>y  counsel  for  appel- 
lant that  the  rule  which  has  been  applied 
to  corporations  should  not  be  applied  to 
natural  persons,  for  the  reason  that  cor- 
porations can  act  only  through  agents, 
while  natural  peraons  are  not  necessarily 
compelled  to  act  through  agents.  We  do 
not  think  there  Is  any  ground  for  anch  a 
distinction.  The  rule  grows  out  of  tbe 
relation  of  principal  and  agent,  and  Is  In 
no  way  dependent  upon  tbe  character  of 
tbe  persons  to  which  It  la  applied,  and  we 
aee  no  reason  why  It  should  notbeapplled 
to  natural  aa  well  aa  to  artificial  persona. 
Tbe  judgment  of  ttals  court  ta  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

HcGowAN  and  Pope,  JJ.,  conear. 
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•pA-KOVUfT.  r.  KHA  et  aL 
(Baprenw  Oourt  of  Sontii  Candlu.    Oet  IS, 
1802.) 

PaLtrDm.BHT  ComrxTAXcs— AcmoH  to  Sm  Asms 

■EVIDIHOS— LlUITi.TION0— HOHSSTIAD. 

1.  ErldeDcc  that  a  person,  being  somewhat 
Indebted,  conTeyed  to  nis  daaghtaivin-law  all 
his  land  bj  a  deed  purporting  to  be  voluntary, 
bat  which  in  fact  was  based  on  a  valuable  con- 
sideration, will  not,  in  an  action  by  a  creditor 
to  set  aiiae  such  deed,  be  sufficient  to  establish 
actual  fraud,  where  it  Is  not  shown  that  the 

grantee  had  been  sued  by  his  creditors,  or  that 
e  ever  made  any  declaration  of  intent  to  hin- 
der them,  and  where  there  is  no  evidoice  that 
the  grantor  had  not  suffldent  personal  j/nperty 
to  pay  his  debts. 

2.  Code  Civil  Froc.  {  112,  subd.  6,  provides 
that  an  action  for  relief  on  the  ground  of  fraud 
must  be  brought  within  six  years  after  the 
cause  of  action  accrues,  which,  in.  such  case, 
does  not  accrue  nntU  the  discovery,  by  the  par- 
ty aggrieved,  of  the  facts  constituting  the 
fraud,  field, .the  fact  that  plaintifit  knew  the 
daughter-in-law  was  living  on  the  land,  and 
that  she  told  him  the  property  had  been 
conveyed  to  her,  was  not  sufficient  notice  of 
fraud  to  require  plaintiff  to  bring  an  action  to 
set  aside  the  deed  within  six  years, 

a  Under  the  constitution  as  It  stood  In 
1873,  providing  that  a  homestead  exemption 
could  be  claimed  only  in  "the  family  homestead, 
*  *  *  consisting  of  the  dwelling  house,  out- 
buildings,  and  lands  appurtenant,*'  land  which 
Is  rented  ont  by  the  owner,  and  not  used  in 
connection  vrith  his  family  homestead,  is  not 
exempt  as  appurtenant  to  the  homesteald. 

Appeal  from  common  pleaa  clrcnlt  court 
o(  Darlington  eoanty;  T.  B.  Fbabbb, 
Judge. 

Action  by  I.  M.  Hurrell  against  Jamea 
Kea  and  Mary  Ellen  Parker  to  set  aside 
a  deed.  Complaint  dlsmlased,  and  plaln- 
tlR  appeals.  Beversed. 

H.  W,  Bo^j  for  appellant.  Jff.  Keitb 
Dargaa,  tor  respondents. 

MclTBB,  C.  J.  The  object  of  this  actloa 
Is  to  set  aside  a  deed  made  by  the  defend- 
ant James  Kea  to  tais  cndefendant.  Mary 
Ellen,  and  to  subject  the  land  thereby  con- 
veyed to  the  payment  of  a  debt  due  by 
said  Janips  Kea  to  the  plaintiff,  upon 
which  Jodgment  was  obtained  aabseqnent 
to  the  execution  of  said  deed.  The  plain- 
tin  in  the  same  paragraph  of  his  com- 
plaint charffes  both  actual  and  construct- 
ive fraud.  The  answer  of  the  defendant 
Mary  Ellen,  wbile  denying  the  fraod 
charged,  sets  op  the  statute  of  limitations, 
and  also  alleges  that  tbe  land  conveyed 
by  the  deed  was  tbe  homestead  of  ber  co- 
defendant,  Jaraus  Kea,  and  therefore  not 
liable  for  his  debts.  The  circuit  Judge,  in 
bis  decree,  says:  "I  am  Inclined  to  think 
that  while  Mrs.  Parker,  the  defendant,  at 
tbe  date  of  tbe  conveyance  the  wife  of  a 
son  of  tbecodefendant,  Jamea  Kea,  did  not 
know  in  tact  the  true  cbaraeter  nf  the 
transaction,  the  conveyance  was  without 
any  sufficient  conalderatlon,  and  Intended, 
at  least  by  James  Kea,  the  father,  and  per- 
haps bis  son,  to  defeat  the  claims  of  cred- 
itors, and  she  can  have  no  equities  supe- 
rior to  them,  as  abe  paid  no  eonatderatlon.  * 
But  bo  adds:  "I  think, however,  that  this 
case  depends  upon  the  question  of  home- 
Bteadandthestatnteof  limitations.*  And. 
after  finding asmatteruf  factthat  plaintiff 


bad  notice  of  tbe  actual  frand  charged  more 
tbau  six  years  before  tbe  commeocement 
of  this  action,  and  that  tbe  laud  in  ques- 
tion constituted  a  part  of  said  Jamef 
Kea's  homestead,  be  rendered  Judgment 
dismissing  tbe  complaint  upon  those  two 
grounds.  From  tnts  judgmant  plaintiff 
appeala  upon  tbe  several  grounda  set  ont 
in  tbe  record,  which  practically  raise  two 
general  questions:  iTfrst,  whether  there 
was  error  In  sustaining  the  plea  of  tbe 
statute  of  limitations:  aecood,  whether 
there  was  error  In  holding  tbat  tbe  land 
in  question  constituted  a  part  of  Jamea 
Kea's  homestead. 

A  brief  statement  of  the  facts  as  tbey 
appear  in  tbe  "case"  will  be  necessary 
for  a  proper  solution  of  these  questions. 
It  seems  that  said  James  Kea  was  Indebt- 
ed to  the  plaiutlffon  a  note  executed  2d 
of  December,  1869,  upon  which  the  plaintiff 
recovered  Judgment  on  the  14tb  of  Febru- 
ary, 1877,  and  tbat  the  execution  leaned 
thereon  was  returned  wholly  unsatlaHed 
on  the  23d  of  February,  1682,  and  tbat  tbla 
action  was  commenced  on  the  17th  of 
October,  1S85.  In  the  mean  time,  how- 
ever, to  wit,  on  the  4th  of  January,  187S, 
the  said  James  Kea  conveyed  the  laud  In 
question  to  the  defendant  Mary  Gllen, 
who  was  then  the  wife  of  Klncbon  Kea, 
tbe  son  of  said  Jamea  Kea.  but,  be  baving 
dlPd,  she  subseqnently  Interma^ed  wltta 
one  Parker,  and  the  action  was  continued 
In  ber  name  as  it  appears  In  the  title  of 
tbe  case.  It  seems  that  James  Kea  at  one 
time  lived  upon  the  land  In  question,  but 
several  years  before  the  war  removed  to 
an  adjoining  tract  of  land,  belonging  to 
his  wife,  where  be  has  ever  since  resided, 
npon  the  marriage  of  hta  son,  tbe  young 
eoQplfl  were  put  In  poaaesslon  of  tbe  land, 
—upon  what  terms  does  not  clearly  ap- 
pear, as  there  Is  some  conflict  lu  tbe  testi- 
mony as  to  whether  they  were  to  pay 
rent  prior  to  the  conveyance  to  said  Mary 
Ellen.  Tbe  deed  to  her  purports  to  be  in 
consld^atlon  of  love  and  affection,  as 
well  as  the  nominal  sum  of  $16,  though 
Jamea  Kea  says  in  bis  teatlmony  that  tbe 
understanding  with  his  son  was  tbat  he 
was  to  pay  9250,  which  they  estimated 
to  be  one  half  of  tbe  fair  value  of  the  land ; 
and  Mrs.  Parker,  In  her  testimony,  says 
that  a  bale  of  cotton,  which  yielded  up- 
wards of  f60,  was  dellvtsred  to  James  Kea 
by  her  former  husband  as  a  payment  on 
tbe  land,  and  not  as  rent,  as  Jamea  Kea 
bad  testified.  This  deed,  though  executed 
in  1873,  was  not  recurded  until  the  4tb  of 
March,  1881.  Tbe  plaintiff  testified  that 
be  knew  nothing  about  the  execution  of 
this  deed  until  some  time  In  18K6,  when, 
owing  to  some  rnmora  tbat  he  heard,  he 
examined  tbe  register's  office,  and,  finding 
the  deed  on  record,  he  soon  afterwards, 
commenced  this  action.  But  Mrs.  Parker 
says  that  In  1878  she  Informed  the  plaintiff 
tbat  her  father-in-law  had  given  her  tbe 
land,  and  therefore  she  paid  no  rent  tor  It. 
This,  however,  the  plaintiff  denies  In  bis 
testimony.  There  seems  to  be  no  dlsputa 
as  to  tbs  fact  tbat  when  the  deed  In  qnea- 
tlon  was  executed  James  Kea  owned  no 
other  land,  and  this  fact  seems  to  have 
been  known  to  plaintiff,  wbo  was  a  near 
neighbor.  Tbere  la  uo  evidence,  so  far  as 
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vre  ran  discover,  that  the  luDd  In  question 
was  ever  used  as  an  appurtenance  to  the 
land  to  which  James  Kea  removed,— tafa 
wife's  place,— and,  on  the  contrary.  It  was 
rented,  according  to  bis  version,  to  bis 
son  before  It  wav  conveyed  to  the  aon'a 
wife. 

Inasmnch  fts  the  facts  tunnd  by  the  cir- 
cuit Jodse  are  not  separately  and  distinct- 
ly stated,  as  Is  directed  by  the  Code,  we 
have  felt  some  difficulty  In  ascertalDlng 
precisely  what  were  bis  flndlnKS  of  tact. 
In  the  paRRage  quoted  above  from  his  de- 
cree the  Judse  seemed  Inclined  to  tblnk 
that  the  deed  was  made  with  Intent  to  de- 
fraud creditors,  of  which,  however,  the  de- 
fradant  Mary  Ellen  had  no  knowled^; 
yet,  as  be  immediately  adds  that  be  thinks 
the  case  turns  upon  the  question  of  home- 
stead and  of  the  statute  of  limltatloue,  we 
canunt  regard  what  wan  tbere  aald  as  a 
finding  that  there  was  actual  fraud.  But 
Id  a  sabseqoent  part  of  his  decree  he  does 
say:  "Wbere,  however,  as  in  this  case, 
there  bas  been,  as  alleged  tnthecomplaint, 
the  purpose  and  latent  to  evade  the  pay- 
ment of  his  debt  to  plaintiff,  and  his  other 
debts,  the  statute  begins  to  ruu  at  the  dis- 
covery of  the  fraud,  or  when  the  creditor 
has  notice  of  It,  or  of  such  facts  as  would 
put  a  prndent  man  of  busiuesa  on  the  In- 
quiry;" and  proceeds  to  hold  that  the 
plaintiff  had  each  notice  more  than  six 
years  b^ore  the  commencement  of  the  ac- 
tion, which,  for  that  reason,  was  barred 
by  the  statute.  We  arebound  to  conatrne 
the  decree  as  finding  that  there  was  actual 
fraud  In  the  inception  of  the  trausactlon. 
Now,  while  there  Is  no  direct  exception  to 
this  Qnding  of  fact,  yet  as  the  coDclosion 
reached— that  the  action  was  barred  by 
the  statute— (which  conclaslon  is  except- 
ed to)  rests,  necessarily,  not  only  npon  the 
fact  that  there  was  actual  frand,  but  also 
upon  the  tindlug  that  plaintiff  had  notice 
of  tbe fraud  more  tban  six  years  before  the 
action  was  commenced,  wbicb  last  men- 
tioned flndlDK — of  notice— is  expressly  ex- 
cepted to.  It  would  seem  to  be  not  only 
legitimate,  but  proper,  tor  us  to  consider 
whether  there  was  any  actual  fraud,  and. 
If  so,  whether  plaintiff  had  notice  of  It. 
There  Is  nothing  In  tbe  decree  to  Indicate 
tbe  grounds  upon  which  tbe  circuit  Judge 
rested  his  conclusion  that  there  was  ac- 
tual fraud,  and  It  is  somewhat  difficult  to 
discover  from  the  testimony  tbe  grounds 
for  such  a  conclusion.  All  that  there  ap- 
pears Is  that  James  Kea,  being  Indebted 
at  the  time  to  a  small  amonnt,  conveyed 
to  bis  deughter-Iu-law,  soon  after  ner 
marriage,  tbe  tract  of  land  In  question, 
being  all  of  the  land  then  owned  by  bim, 
by  a  deed  purporting  on  Its  face  to  be  a 
voluntary  deed,  but  which  there  Is  testi- 
mony to  show  was  in  fact  based  upon  a 
valuable  conalderatton.  There  Is  no  evi- 
dence that  James  Kea  bad  been  sued,  or 
was  even  threatened  with  suit,  at  the  time, 
or  that  be  ever  made  any  declaration  of 
any  Intent  to  defeat  or  delay  or  hinder  hie 
creditors,  or  even  said  anything  from 
which  such  an  Intent  could  be  Inferred. 
Nor  was  there  any  evidence  that  James 
Kea  bad  no  other  property  at  tbe  time, 
for,  whileltiB  tmethat  tbeevldence  shows 
that  he  had  no  other  land,  be  might,  for 


an  that  appears,  have  had  sufficient  per- 
sonal property  to  pay  aU  of  his  debts. 
This,  therefore,  Is  not  like  the  case  of  Mc- 
Gowan  V.  Hltt,  16  K  C-  602,  where  a  hus- 
band, being  largely  In  debt  at  the  time,  up- 
on the  eve  of  his  marriage  conveyed  every 
particle  of  property  which  he  owned  to 
his  Intended  wife.  As  Is  said  in  Buher  v. 
Chandler,  18  8.  C,  at  pages  5S8,  639:  "It 
cannnt  be  contended  successfully  that  a 
voluntary  conveyance  without  considera- 
tion—a gift— Is  necessarllj'  fraudulent,  al- 
though made  by  one  In  debt  at  the  time." 
True,  subsequent  events  may  convert  an 
act  treefrom  any  moral  wrong  Into  a  legal 
or  constructive  fraud;  but  until  snch 
events  occur  It  cannot  be  said  that  there 
Is  any  fraud  of  any  kind  In  tbe  simple  tact 
that  one  who  is  In  debt  at  the  time  bas 
made  a  voluntary  conveyance  of  his  prop- 
f^rty.  To  talut  such  an  act  with  actual, 
moral  fraud,  there  must  be  other  facts  or 
circumstances  tending  to  show  that  such 
conveyanro  was  made  with  Intent  to  hin- 
der, delay,  or  defeat  creditors.  It  does 
not  seem  to  us,  ther^ore,  that  there  was 
any  sufficient  proof  of  actnal  frand  In  this 
case;  but,  as  there  was  no  exception  di- 
rectly raising  this  question,  we  will  not 
rest  our  decision  upon  this,  but  wlU  pro- 
ceed to  tbe  consideration  of  the  question 
whether  the  plaintiff  bad  notice  of  the  ac- 
tual fraud  charged  more  than  six  years 
before  the  commencement  of  this  action, 
which  Is  directly  raised  by  one  of  tbe  ex- 
ceptions. While  the  doctrine  is  well  set- 
tled that,  In  cases  of  this  kind,  the  statute 
will  commence  to  run  from  the  discovery 
of  the  fraud,  there  does  not  seem  to  be 
entire  harmony  In  the  cases  prior  to  the 
Code  as  to  what  will  constitute  such  no- 
tice as  win  give  currency  to  the  statute. 
In  Sbannou  r.  White,  6  Rich.  Eq.  101,  we 
find  thefoUowInglanguage:  " On  the  trial, 
then,  of  this  question  of  notice,  it  was  In- 
cumbent upon  tbe  defendant  to  prove 
that  the  plaintiff  had  notice  of  the  fraud 
more  than  four  years  prior  to  tbe  filing  of 
tbe  blU.  And  here  It  Is  to  be  remarked 
that  It  would  not  be  sufficient  to  prove 
that  the  plaintiff  had  a  suspicion  of  tbe 
fraud,  but  It  Is  necessary  to  bring  home 
to  tbedefeudant  (7)  [doubtless  a  misprint 
for  "plaintiff'*]  a  knowledge  of  tbe  facts 
constituting  the  fraud,  Suppose  some 
one  were  to  tell  blm  that  a  fraud  had  been 
committed,  It  wonid  not  be  sufficient,  un- 
less he  were  Informed  of  the  facte  eonstl- 
totlng  the  fraud,  or  put  in  possession  of  a 
clew,  by  which,  wltb  a  proper  diligence, 
he  might  come  to  a  knowledge  of  the 
facts.  He  would  not  be  required  to  enter 
a  costly  contest,  which  would  end  In  dis- 
appointment and  defeat,  or  Co  encounter 
ashadowy  and  Intnaglblephantom,  which 
was  sure  to  elude  bis  attack."  But  In  the 
case  of  MeLnre  v.  Asbby,  7  Rich.  Eq.,  at 
page  444,  the  rule  Is  laid  down  In  these 
words :  "  Tbe  notice  of  the  fraud,  the  want 
of  which  will  prevent  thestatute  from  run- 
ning. Is  not  alone  positive  Information 
that  a  fraud  has  been  actually  committed. 
The  notice  will  be  snfficlent  to  prevent  the 
snspension  of  thestatute  if  it  be  sncb  as 
would  pnt  a  reasonably  diligent  man  up- 
on the  Inqnlrj.  Nor  mast  the  aggrieved 
party  wait  until  he  has  discovered  evi- 
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Jeiire  by  which  he  may  eiitabllsh  the  fraud 
•n  a  court  uf  laBtlce.  If  he  has  knowledge 
that  a  fraud  haa  been  eommlttfld.  tboagh 
that  knowledge  be  confined  to  himself,  he 
mast  proceed  diligently ;  fortfae  statute  In 
Bucb  cane  will  not  be  RUBpeaded."  Now» 
It  is  somewhat  difficult  to  reconcile  them 
two  statements  ut  the  rule,  Inasmnch  as 
the  former  seems  tu  Imply  that  mere 
knowledge  ol  the  fact  that  a  fraud  has 
been  committed,  without  a  knowledge  of 
the  facts  which  would  establish  such 
fraud,  or  the  means  by  which  sach  knowl- 
edge of  the  tacts  might  be  acquired  by  the 
use  of  due  diligence,  would  not  be  sufiS- 
clent;  while  the  latter  seems  to  imply  that 
mere  knowledge  that  a  fraud  had  been 
committed  would  be  sufficient.  Bat  for- 
tunately we  need  not  attempt  to  reconcile 
these  apparently  conflicting  atatempntn  of 
the  rule,  as  the  whole  matter  has  been  tak- 
en out  of  the  domain  of  Judicial  exposition, 
and  made  the  subject  of  express  legislative 
enactment,  by  section  112  of  the  Code  of 
Civil  Procedure;!  and  Mr.  Justice  McGow- 
AN,  as  the  organ  of  this  court,  In  construing 
that  section  In  the  case  of  Beattle  v.  Pool, 
13  S.  C.  S79,  has  expressly  approved  of  the 
rule  as  laid  down  In  Shannon  v.  White,  su- 
pra. It  seems  to  us,  therefore,  that  the 
circuit  Judge  erred  In  concluding  "  that 
plaintiff  had  notice,  actual  orconstmctWe, 
more  than  six  years  before  the  commence- 
ment of  this  action  of  the  fraud  com* 
plained  of  In  this  case,  and  that  his  action 
was  barred  by  the  statuteof  limitations.  ** 
simply  because  he  knew  that,  as  far  back 
as  1K78,  Mrs.  Parker  and  her  first  husband 
were  living  on  the  land;  that  she  told 
plaintiff  that  James  Eeahad  given  hertbe 
land;  and  that  plaintiff  was  a  suing  cred- 
itor In  1876. 

It  will  be  observed,  however,  that 
the  plaintiff,  in  bis  complaint,  bases  bis 
claim  for  relief  upon  eonstrnctlve,  as  well 
as  actual,  fraud,  which  constitute  sep- 
arate and  distinct  causes  of  action,  de- 
pending upon  different  principles,  and  to 
be  establlHhed  by  dUterent  proofs.  If 
there  was  actual  fraud,  the  right  of 
action  accrued  as  soon  as  the  deed  was 
made,  And  would  be  barred  by  the  statute 
by  the  lapse  of  six  years  from  the  discov- 
ery of  tbe  fraud,  under  the  principles  es- 
tablished by  the  case  of  Miller  v.  Hughes, 
33  S.  C.  530, 12  8.  E.  Bop.  419;  but  If  there 
was  no  actual,  but  simply  constructive, 
fraud,  then  the  right  of  action  would  not 
accrue  until  Jndgment  had  been  recovered, 
and  the  execution  had  lieen  returned  aulla 
bona,  Sttber  v.  Chandler.  18  S.  C.  526. 
Now,  as  the  exerution  was  not  returned 
no//a  bona  until  the  28d  of  February.  1882. 
and  the  action  wascommenced  on  the  17th 
of  October.  188R,  It  Is  quite  clear  that,  U  tbe 
action  be  regarded  as  based  upon  tbe  con- 
structive fraud,  it  was  not  barred  by  the 
statute.  But,  as  the  circuit  Judge  does 
nut  seem  to  buve  coosldered  the  case  in 


*Oode  Qvil  TvtiC  %  112,  snbd.  6,  proTldes  that 
any  action  for  relief  oo  the  irround  of  fraud 
lanst  be  begrm  within  six  veart  from  the  time  the 
eaoM  of  action  accruea,  bnt  tbe  cause  of  action 
in  such  case  U  not  to  be  deemed  to  have  accrued 
aatQ  the  diacoTBTT  b;  the  par<7  aggriend  the 
 Hid.'* 
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this  aspect,  and  as  there  Is  some  evidence 
tending  tu  show  that  there  was  a  valua- 
ble consideration,  upon  wbleb  tbere  is  n« 
distinct  finding,  we  think  the  case  should 
go  back  for  a  new  trial  as  an  action  based 
upon  constructive  fraud  merely,  for,  as 
will  presently  be  seen,  we  do  not  think  tba 
other  ground  upon  which  the  circuit  Judga 
based  his  judgment  can  be  sustained. 

As  to  the  remaining  ground,  It  seems  to 
be  conceded,  and.  we  think,  properly  con- 
ceded, that  the  homestead  question  shoold 
be  determined  by  tbe  law  as  It  stood  Id 
1873,  when  the  land  was  conveyed  to  Mrs. 
Parker.  Under  that  law,  or  rather  con- 
stitutional provision,  the  homestead  ex- 
emption could  not,  as  under  the  present 
law.  be  clalm'>d  in  any  land,  but  only  In 
*  the  family  hom^tead.  *  •  •  consist- 
ing of  dwelling  boaae,  outbuildings,  and 
lands  appurtenant."  Now,  as  the  land 
here  In  question  was  clearly  not  thelaml* 
ly  homestead  or  dwelling  house,  etc.,  of 
the  debtor,  the  only  question  Is  whether  it 
was  appartenant  to  such  homeHtead. 
Now,  while  it  may  be  true  that  tbta  land 
once  constituted  the  family  homestead  of 
Eea,  the  Judgment  debtor,  yet,  when  he 
abandoned  It  many  .rears  ago,  and  ac- 
quired another  homestead  upon  a  different 
tract  of  land,— which  he  could  do,  as 
shown  by  the  case  of  Norton  v.  Bradhani, 
21  S.  0.  376,  even  though  the  title  thereto 
was  In  his  wife,— the  land  in  question  could 
no  longer  be  said  to  be  his  homestead. 
We  do  not  find  any  evidence  whatever 
tending  to  show  that  the  laud  In  question 
was  appurtenant  to  the  family  homestead 
of  the  Judgment  debtor.  On  thecontrary, 
what  little  evidence  there  is  upon  the  sub- 
ject would  seem  to  show  that  It  was  not 
appurtenant,  bat  was  rented  out  to  an- 
other person,  and  was  not  used  In  conne€- 
tloD  with  the  family  homestead  at  tbe 
time  the  deed  was  made.  In  tbe  case  of 
Biley  v.  Gaines,  14  S.  C.  454,  there  was  evl- 
deuce  that  the  land  in  which  the  exemp* 
tloQ  was  allowed  not  only  adjoined  the 
land  upon  which  the  debtor  resided,  but 
was  appurtenant  thereto,  and  used  by 
him  in  connection  therewith,  while  hera 
there  Is  no  sach  evidence.  That  case, 
therefore,  does  not  apply.  The  Jadgment 
of  this  court  la  that  the  Judgment  of  the 
circuit  court  be  reversed,  and  that  the 
case  be  remanded  to  that  court  for  the 
purpose  of  carrying  oat  the  views  herein 
announced. 

HoGoWAir  and  Pope,  JJ.,  eoneor. 


ROLLINS  et  aL  V.  BROWN. 
(BapNine  Gonit  «C  South  Oarollna.  Get,  fl^ 

1802.) 

Bau  or  DaODBXT's  LAyo— GoutDiuf  ad  Idm 
— EjBorxBNT  —  Btidincb  of  Titu  —  Fbaui^ 

TSMAXTS  rs  COHlfOlf— OUBTHL 

1.  Id  proceedings  befbre  an  ordlnarr.  prior 
to  the  adoption  of  the  Code  of  Procedure,  for 
the  Bale  of  a  decedent's  land.  Infants,  by  being 
represented  bj  a  fnardlan  au  litem,  are  prop- 
crl7  made  partiea,  though  they  are  not  ■ervM 
with  Rommoas,  notice,  or  other  paper. 

2.  The  fact  that  the  pur^aaer  at  the  sale 
paid  the  adult  heirs  more  than  their  dUtributlTe 
share  to  satisfy  them  is  no  evidence  to  supperl 
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Hie  dalm  of  titts  of  the  tnfuti  to  u  midlTlded 
IntereBt. 

3.  The  aale  belo?  at  any  rate  good  against 
the  adult  bdn,  so  that  the  purchaser  became 
at  least  tenant  in  common  with  the  infanta, 
ther  coold  not  maintain  Qjoctment  asainit  him 
witnoat  showing  ouster. 

Appeal  from  cammoD  pleas  circuit  conrt 
of  Samter  coooty ;  J.  j.  Nubton,  Judge. 

Action  .by  Annetta  Rolllua  aad  Joel  J. 
BrowQ  agalDSt  John  Brown  to  recover 
land.  Judgment  of  nonealt.  Plalntllfa 
appeal.  AtUrmed. 

A,  B.  Stackey^  tor  appellants.  Im  d 
Motae,  for  respondent. 

UclTBR.  G.  J.  The  plalntlfln  allege  Id 
their  complaint  that  they  are  each  adeed 
In  fee  ot  one  nndlrlded  fourth  part  of  a 
certain  tract  of  land,  therein  described, 
and  are  entitled  to  the  Immediate  poaees- 
HioD  of  tbeBald  tract  of  laud ;  and  thatd^ 
teodant  Is,  and  has  been  since  the  year 
1868,  In  the  poeaesBion  uf  said  land,  untaw- 
folly  withholding  the  samefrum  DlalntiOa. 
The  "case"  harfng  been  presented  In  type- 
writing which  Is  very  lDdl8tlnct,--8o  macb 
so  as  to  be  almost  Illegible  In  some  por- 
tions,—the  conrt  has  tosnd  great  dlfflcnl- 
ty  In  ascertaining  precisely  what  are  the 
real  facts.  As  well  ae  we  can  underetand, 
the  plalntiffsclalm  as  belre  at  law  of  John 
Brown,  Sr.,  deceased,  and  for  the  pur* 
pose  of  showing  their  title  to  the  land 
whicb  they  seek  to  recover  they  Intro- 
duced In  evidence  the  records  ot  certain 
proceedings  for  the  partition  of  the  estate 
of  said  John  Brown,  Sr.,  instituted  In  the 
court  ot  ordinary  either  In  1861  or  1867, 
aa  the  typewriting  Is  bo  Indistinct  as  to 
make  It  difficult  to  understand  which  It 
Is.  That,  however,  Is  not  a  matter  of 
mncta  consequence,  as  it  Is  quite  rertaln 
tbat  these  proceedings  were  Instituted 
and  concluded  prior  to  the  adoption  of 
the  Code  ot  Procedure.  The  claim  la  that 
under  these  proceedings  the  tract  of  land 
In  controversy  was  set  apart  to  these 
plalntltfa,  with  their  brotbera  and  siatera, 
children  of  a  deceased  child  of  ftald  John 
Brown.  Sr.  It  seems,  however,  that  In  the 
same  bundle  of  papers  introduced  by  the 
plaintiffs  as  the  record  above  referred  to, 
other  papers  were  found,  showing  tbat 
the  land  thus  aet  apart  to  the  plalntlltB 
and  their  brothers  and  alstera  was  ordered 
to  be  sold  by  the  ordinary,  and  wsa  sold 
by  the  sheriff  under  said  order,  and  title 
made  to  the  defendant  herein  on  the  lltb 
of  May,  1868.  But  the  claim  of  the  ptaln- 
tllts  Is,  as  well  as  we  can  understand  lt» 
that  said  sale  was  made  under  a  proceed- 
ing separateand  distinct  from  that  forthe 

Sartltlon  of  the  estate  of  John  Brown, 
r..  and  that  they,  being  minors  at  tbat 
time,  were  never  properly  mede  parties 
to  soeh  separate  proceedlngn,  becaose,  al- 
though represented  therein  by  a  guardian 
ad  litem,  they  were  never  served  with  any 
sommona  or  other  paper,  and  bad  no  no- 
tice  of  tbe  application  for  tbe  sale.  At 
tbe  close  ot  plalntlfTa' case  the  defendant 
moved  for  a  nonsuit,  which  was  granted 
upon  tbe  grounds,  (as  we  learn  from  tbe 
order  of  tbe  circuit  Judge,  settling  the 
case:)  ''Ffrat.  That  the  land  In  dispute 
was  purchased  bj  defendantundera  prop- 


er and  anfflclently  regular  proceeding  In 
the  conrt  of  ordinary,  to  which  the  plain- 
tiffs,  then  minors  under  the  age  ot  twelve 
years,  were  made  parties  by  the  appoint- 
ment and  acceptance  ot  a  guardian  ad 
litem.  Secood.  Thai  said  sale  Is  at  least 
binding  upon  the  adult  parties  to  such 
proceedings,  and  defendant  Is  tenant  In 
common  with  plaintiffs.  No  oaster  was 
shown,  and  no  demand,  except  in  this 
complaint,  which  demands  pusseeslon  ot 
tbe  whole  premises.'*  From  tbe  Judgment 
ot  nonsuit  plalntitb  appeal  upon  tbe  sev- 
eral grounds  set  out  in  the  record,  which 
are  sobstantlaily  as  follows:  First.  Be- 
cauRe  the  circuit  Judge  erred  in  holding 
that  tbe  proceedings  for  the  sale  were 
•ofgclently  regular,  and  plaintiffs  properly 
made  parties  thereto  ander  tbe  law  as  It 
stood  at  the  time.  Seeoad.  Because  of  er- 
ror In  refusing  to  admit  evidence  tbat  aft- 
er tbe  sale  defendant '  paid  to  tbe  adult 
tenants  In  common  sums  greatly  in  excess 
of  their  diatribntlTe  shares  In  order  tu 
satlBfy  them.  The  other  grounds  ot  ap- 
peal are  suffideotly  disposed  of  by  what  is 
said  by  the  circuit  Judge  Id  his  order  set- 
tling tbe  "case,**  which  shows  tbat  such 
grounds  should  be  stricken  out  under  the 
rules  of  the  court. 

Inaamucb  as  tbe  proceedlnga  before  tbe 
ordinary  were  Instituted  and  completed 
before  the  adoption  of  tbe  Code  of  Proce- 
dure, It  seeme  to  us  tbat  the  cases  ot 
Bulow  V.  Witte,  S  S.  C.  808,  and  Walker  t. 
Veno,  6  S.  C.  459,  are  quite  sufficient  to 
vindicate  the  Judge's  ruling  tbat  tbe  plain- 
tiffs were  properly  made  parties  to  tbe 
proceedings  whicthcnirolnated  In  the  order 
ot  sale. 

Tbe  second  ground,  as  we  have  stated 
It,  cannot  be  eustalaed,  tor  tworeaaime: 
Itrat.  It  does  not  appear  In  the  "case" 
that  any  such  testimony  an  Is  tbers  re> 
ferred  to  was  idther  offered  or  rejected. 
Second.  If  It  had  so  appeared,  there  can 
t>e  no  doubt  tbat  such  testimony  was 
properly  rejected,  as  It  was  wholly  Irrele- 
vant to  any  Issue  In  the  action.  Even  If 
the  defeniiant  had  paid  the  adult  parties 
more  than  their  shares,  that  was  no  evl- 
denee  to  support  plaintiffs' claim  ot  title. 
We  Infer,  however,  from  appellants*  argu- 
ment that  the  purpose  in  offering  such  tes- 
timony was  to  show  fraud;  but.  In  tbe 
absence  ot  any  allegation  In  tbe  complaint 
of  fraud,  and  in  the  abaence  ot  any  effort 
to  amend  the  complaint  so  as  to  make 
snch  a  charge,  tbe  evidence  was  clearly  In- 
competent. But  what  la  absolutely  con- 
elualve,  there  is  no  appeal  from  tbe  second 
ground  upon  which  the  Judgment  of  non-^ 
suit  was  rested,  and  that  ground  would 
be  quite  sufficient  to  support  tbe  judg- 
ment appealed  from,  even  If  there  was  er- 
ror In  tbe  first  ground.  It  plaintiffs  an^^' 
defendant  were  tenants  in  common,  this 
action  certainly  could  not  be  sustained 
wltbont  proof  of  ouster.  Allen  v.  Hall, 
1  McCord,  181;  Taylor  v.  Stockdale,  8  Me- 
Gord,802;  Harvin  v.Hodge,Dud.(S.C.)28; 
Fields  V.  Watson,  28  S.  C.  43.  Now,  as 
the  circuit  Judge  has  found  tbat  these  pai^ 
tiae  were  tenants  In  common,  and  that 
there  was  no  proof  of  ouster,  and  there 
being  no  exception  to  anch  findings,  it  Is 
quite  clear  that  there  was  no  error  in 
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srantlDK  the  Jadement  of  nonsnlt.  The 

Jtidgment  of  this  court  1b  that  the  Jndg- 
ment  of  the  circuit  court  be  afflrtned. 

McOon  AH  and  Pops.  JJ.,  conenr. 


(37  8.  C.  SG4) 

FBLZBB  et  aL  T.  DUBHAM. 
(Bnpieme  Gonrt  of  Soath  OaroUna.   Oet.  8^ 
1882.) 

HABBIBD  WohbN  —  CONTRAOTS  AS  TO  BuFABAn 
EsTATB— BTmEXoa— Acoocira  Books. 
1.1b  an  action  to  forecloro  a  niOTtgage 
Riven  bj  a  married  woman,  where  the  paper* 

ao  not  on  th^  face  show  that  tiie  contract 
wa«  with  reference  to  her  separate  estate^ 
parol  erldence  is  admlssihle  on  this  point,  the 
harden  of  proof  bdng  on  plaintiffs. 

2.  In  an  action  to  foreclose  the  mortgage 
of  a  married  woman  It  appeared  that  defend- 
ant's husband,  who  bad  recently  failed,  asked 
a  loan  of  plaintiffs,  the  money  to  be  used  in 
mercantile  business,  on  real-estate  securitj*. 
They  replied,  giving  as  one  of  tiie  conditions  the 
shipment  to  them  the  following  year  of  250 
bales  of  cotton.  The  a^llcation  bdng  referred 
to  plalntifFs'  attorney,  the  husband  stated  to 
him  that  his  wife  proposed  to  borrow  the  money 
and  execute  the  papers.  On  the  execution  of 
the  papers  the  attorney  sent  them  to  plaintiffs, 
and  recommended  the  loan,  and  stated  that 
they  should  credit  defendant  with  the  amount 
thereof.  The  husband  also  wrote  that  the 
amount  could  stand  at  present  to  the  credit  of 
his  wife.  The  contract  for  the  shipment  of 
the  cotton  prejwred  by  plaintiffs,  and  purporting 
to  be  between  them  and  the  husband,  and  mak- 
ing no  reference  to  defendant,  prorided  for 
payment  of  a  commlsrion  to  plalntib  on  "30 
bales,  though  none  was  shipped.  The  autuJiit 
of  the  loan  was  placed  to  toe  credit  of  defend- 
ant on  plaintiffs*  books,  and  was  drawn  oat  on 
her  drafts,  mostly  in  favor  of  her  husband.  On 
the  books  there  was  also  a  charge  for  the 
misaions  on  the  200  bales  of  cotton.  All  the 
moner  was  used  br  the  husband.  He  testifled 
that  he  told  plaintiffs  tjiat  he  wanted  the  mon- 
ey ior  use  in  ouslness,  but  that  he  could  not  use 
ms  own  name,  and  would  leave  It  in  his  wife's 
name.  Plaintiffs'  attton^  testified  that  he  re- 
garded the  husband  as  the  agent  of  his  wife  In 
the  transaction,  but  there  was  nothing  to  show 
that  he  communicated  this  to  plaintiffs.  Beld. 
that  the  transaction  was  with  the  hosband 
alone,  and  that  defendant's  mortgage  was  mere- 
ly security  toe  bis  obligations. 

8.  Plaintiffs,  having  put  their  books  In  evi- 
dence, cannot  object  to  pencil  memoranda  there> 
in,  where  defendant's  account  appean,  put 
there  by  thdr  sgent  intrusted  with  the  books, 
to  show  that  defendant  was  to  be  charged 
vrith  the  commisdons  on  the  cotton  which  the 
husband  had  agreed  to  pay,  and  which  the  ac- 
count shows  were  subsequently  charged  against 
her. 

Appeal  from  common  pleas  dreult  eoart 
of  Marion  coanty;  I.  D.  Witberbpoon, 
Judse. 

Action  b;  F.  J.  Pelser  and  otbera,  late 
partnera  In  trade  under  the  name  of  Pel- 
^r,  Rodgera  ft  Co.,  ai^ainat  Ma^aret  E. 
Onrtaam.  JodgmentfordelendaBt.  Plaln- 
tllto  appeal.  Afflrmed. 

C.  A.  WoodB,  for  Bppellanta.  Jobnaon 
A  Johnson,  for  reeponwnt. 

MclTBR.  C.  J.  The  platntma  brought 
tbia  action  to  torecloae  a  mortgage  of  real 
estate*  given  to  secure  the  payment  of  a 
bond  conditioned  for  the  paymant  of 
•4.000.  These  papers  bear  date  6tb  of 
Febroary,  1886,  but  ware  nut  in  fact  deliv- 


ered to  and  accepted  by  plalntlfto  nntn 
the  17th  of  Febrnary,  18S6.  The  only  de> 
fense  was  that  defendant  was,  at  the  time 
ul  the  execDtlon  of  the  papers,  and  still  is, 
a  married  woman,  the  wife  ofS.  A.  Dur- 
ham. So  that  the  real  question  in  the 
case  Ib  more  a  question  of  fact  than  of 
law,— whether  the  contract  evidenced  bj 
the  bond  and  mortgage  was  a  contract  as 
to  the  separate  esta  te  of  the  Ame  covert, 
defendant.  If  it  was,  then  it  is  clear  that, 
under  tbe  law  as  It  then  stood,  the  defend- 
ant Is  liable;  but  It  It  was  not,  then  It  la 
eqaally  clear  that  she  Is  not  liable.  It  la 
also  well  settled  that  when  a  plalntlB 
brings  bis  action  to  enforce  a  contract  al- 
leged to  have  been  made  by  a  married 
woman,  tbe  burden  of  proof  is  upon  him 
to  show  that  such  contract  was  made 
with  reference  to  her  separate  estate;  bat 
this  may  be  shown  by  circumstantial  evi- 
dence or  Inferences  drawn  from  the  cir- 
cumstances, as  well  as  by  positive  ur  di- 
rect evidence.  For  ejcample,  when  a  mar- 
ried woman  applies  for  and  obtains  a  loan 
of  aidoney,  the  natural  Inference  Is  that  she 
wants  It  for  her  own  use,  and  so  soon  as 
she  obtains  tbe  money  It  becomes  a  part 
of  her  separate  estate,  and  her  contract  to 
return  or  repay  tbe  same  Is  a  contract  as 
to  her  separate  estate,  which  she  Is  legally 
liable  to  iHirform.  unless  such  Inference  Is 
rebutted  by  the  facts  and  clrcnmstancea 
attending  the  transaction.  It  is  therefore 
generally  proper,  as  well  as  necessary,  to 
Inquire  Into  tbe  surrounding  circum- 
stances, where,  as  In  this  case,  the  papers 
do  not  show  on  their  face  that  the  con- 
tract was  made  with  reference  to  the  sep- 
arate estate  of  the  married  woman. 
These  general  principles  are  so  well  settled 
by  the  numerous  eases  recently  considered 
by  this  court  that  It  can  scarcely  be  neces- 
sary to  refer  to  tbem  particularly,  and, 
while  not  designed  to  be  oxbaustlve,  are 
anch  as  are  necessary  to  be  kept  In  mind 
In  considering  tbe  present  appeal. 

Wlthoat  undertaking  to  state  the  rea- 
soning of  the  circuit  Judge  In  his  decree 
set  out  In  tbe  "case,"  It  Is  sufflelent  to  say 
that  he  found  as  a  matter  of  fact  "that 
plaintiffs  advanced  the  94,000  to  S.  A.  Dur- 
ham, to  be  used  in  bis  bnelnees,  and  that 
the  defendant's  bond  and  mortgage  were 
executed  and  delivered  to  the  plalotlfls  as 
security  for  the  $4,000  advanced  by  plaln- 
tifla  to  defendant's  hnsband,  8,  A.  Dur^ 
ham;**  and  hetherefore  renderedjudgment 
that  the  complaint  bedlsraiaaed.  From 
this  Judgment  plalntUIs  appeal  upon  the 
following  grounds,  alleging  tbe  following 
errors:  "(1)  In  admitting  parol  evidence 
to  add  to  and  vary  the  written  contract 
between  the  plaintiffs  and  defendant.  (2) 
In  admitting  in  evidence  the  paper  signed 
by  S.  A.  Durham,  and  tbe  correspoudence 
of  the  plaintiffs  with  blm.  (8)  In  admit- 
ting In  evidence  the  pencil  menioran- 
dam  of  the  bookkeeper  of  tbe  pinlntllfs, 
without  proof  that  It  was  made  by 
their  authority.  (4)  In  admitting  the 
testimony  of  8.  A.  Durham  aa  to  the 
pnrpoae  for  which  Mra.  Durham  drew 
drafts  on  plalntifta.  (5)  In  admitting  the 
ennversatlou  as  stated  by  R.  A.  Durham 
between  F,  J.  Pelier  and  hlms^t  as  to 
what  8.  A.  Durham  proposed  to  do  with 
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tbe  money,  when  n'onft  of  It  wai  paid  to 
Mm,  or  was  erer  In  thdr  banda,  subject  to 
bte  control.  (6)  In  admitting  tbe  testi- 
mony of  S.  A.  Darbam  to  alter  tbe  terms 
of  bte  cotton  obligation.  (7)  In  not  hold- 
ing  tbat  wben  tbe  alleKed  converRatlon 
tuok  place  bnCween  F.  J.  Pelxer  and  S.  A. 
Dnrbam  the  contract  was  binding  npon 
botb  parties  to  tbe  mortgaKe,  subject 
onl7  to  the  perfection  of  tbe  title.  (8)  In 
not  boldlng  tbat  where  a  married  woman 
actually  borrows  money,  as  in  this  case, 
tbe  money  itself  becomes  a  separate  es- 
tate, and  the  contract  is  good  without  re- 
gard to  tbe  Qse  made  of  the  muney,  or 
tbe  knowledge  of  what  she  Inteuded  to  do 
with  it.  (9)  In  faoMlng  tbat  tbe  money 
was  ever  subject  to  the  order  of  S.  A.  Dur^ 
bam  In  the  banda  of  plaintiffs.  (10)  In 
boldlng  tbat  the  'plalntlfts  advanced 
f4,000  to  S.  A.  Darbam.  to  be  used  in  his 
business,  and  tbat  tbe  defendant's  bond 
and  mortgage  were  executed  and  delivered 
tp  plaintiffs  as  security  for  thn  Y-^.OOO  ad- 
vanced by  plaintiffs  to  defendant's  hue- 
band,  S.  A.  Durham.'  (11)  In  boldlng 
tbat,  even  It  8.  A.  Durham  could  be  re- 
garded as  having  borrowed  the  94,000 
from  plaintiffs  as  agent  for  the  defendant, 
the  ddendant's  separate  estate  could 
not  be  held  liable  If  the  plaintiffs  knew, 
wben  tbey  advanced  tbe  94,000,  tbat  the 
money  was  to  be  ased  by  S.  A.  Darham  In 
bis  boelneas.  (12)  In  boldlng  tbat  tbe 
money  was  need  by  S.  A.  Durham  in  bis 
bnslneBfl,  and  tbat  the  plaintlffB  knew  it 
was  to  be  so  used.  (18)  In  not  ,  holding 
that  plaintiffs  treated  with  3.  A.  Dnrbam 
only  as  agent  for  hla  wife.  (14)  In  not 
holding  that  the  loan  was  made  by  tbe 
plalDtlfld  to  Mrs.  Darbam ;  tbat  the  bond 
represented  a  valid  debt  against  her,  and 
tbe  mortgage  a  valid  Incombrance  upon 
her  proirarty.  (16)  In  not  decreeing  fore- 
eloenre  and  a  reference  to  the  master  to 
ascertain  the  debt  ani  attorneys'  fees  and 
expenses  doe  on  the  mortgage.  ** 

It  will  be  observed  that  the  groonds  of 
appeal  from  1  to  6.  Inclusive.  Impute  er* 
rors  In  the  admission  of  testimony;  and, 
while  we  do  not  find  that  any  m  tbese 
grounds  were  pressed  in  the  argument  of 
appellants*  connsel,  yet,  as  tbey  do  not 
appear  to  have  been  abandoned,  we  feel 
bound  to  consider  them.  'We  do  not  see 
tbat  any  parol  evidence  adding  to  or 
varying  the  terms  of  tbe  written  contract 
between  tbe  parties  was  either  offered  or 
admitted.  All  tbe  parol  evidence  to  which 
objection  was  made  was  admitted,  and 
properly  admitted,  for  the  purpose,  not  of 
altering  or  flFVen  explaining  any  of  tbe 
terms  of  the  contract  evidenced  by  the 
bond  and  mortgage,  but  for  the  purpose 
of  throwing  light  upon  the  question 
whether  tbe  contract  was  such  a  one  as 
tbe  married  woman  had  tbe  power  to 
make.  As  to  tbe  objection  to  the  peDcIl 
memorandum  on  plaintiffs*  books,  where 
defendant's  account  appears,  made  tbe 
basis  of  the  third  ground  of  appeal,  it  1b 
cleariy  unfounded.  Tbe  plaintiffs  them- 
selves put  their  own  books  in  evidence, 
and  they  cannot  object  to  what  appears 
thereon;  especially  when  the  testimony 
■hows  tbat  such  memorandum  was  made 
by  their  own  agent.  Intrusted  by  them 


with  the  daty  of  keeping  the  books,  and 
that  it  was  put  there  for  tbe  purpose  of 
showing  that  tbe  defendant  was  to  be 
charged  with  commissions  on  all  cotton 
not  shipped  to  plaintiffs;  and  the  account 
In  tbe  books  shows  such  a  charge  against 
defendant.  As  to  the  sixth  ground,  wedo 
not  understand  that  any  testimony  was 
received  altering  tbe  terms  of  what  Is 
called  tbe  "cotton  obligation,**  but  simply 
for  the  purpose  of  showing  tbat  sncta  ob- 
ligation constituted  a  part  of  thelndnce- 
ment  or  consideration  for  tbe  loan  of  tbe 
money  secured  by  defendant's  bond  and 
mortgage.  We  do  not  think,  therefore, 
that  any  of  these  six  grounds  can  be  sus- 
tained. As  tothe  eighth  ground,  while  the 
prnposltlon  of  law  there  stated  may  be 
sound,  it  Is  not  applicable  to  this  case,  un- 
til It  is  made  to  appear  that  the  dtfend- 
ant  actually  borrowed  the  money,  which 
tbe  circuit  judge  finds  as  a  matter  of  fact 
was  not  tbe  case.  As  to  the  eleventh 
ground,  the  ruling  there  objected  to  was 
purely  hypothetical,  and.  In  view  of  the 
faets  found,  immaterial  to  the  case.  The 
remaining  grounds  of  appeal  need  not  be 
considered  separately,  as  they  all  rest  up- 
on  alleged  erroneous  findings  of  fact  or  al- 
leged erroneous  inferences  from  the  testi- 
mony. Tbey  can  best  be  disposed  of  by  a 
brief  narrative  of  tbe  faets  and  circum- 
stances attendinv  the  entire  transaction 
from  its  inception  to  Its  close :  for,  as  we 
have  said  In  tbe  ontset  of  tbis  opinion, 
where,  as  in  this  ease,  the  papers  do  not 
show  on  their  face  that  theeontraefe  was 
made  with  reference  to  tbe  separate  estate 
of  the  married  woman, itis  not  only  prop- 
er, but  ueceiisary,  to  resort  to  tbe  facts 
and  circumstances  surrounding  the  trans- 
action in  order  to  ascertBln  whether  the 
contract  In  qneetton  is  such  a  one  as  a 
married  woman  has  tbe  power  to  make. 

This  transaction  bad  Its  origin  In  a  let- 
ter of  the  14th  of  Jaunary.  1886,  from  S.  A. 
Durham  to  the  plaintiffs,  In  which  the  fol- 
lowing inquiry  was  made:  "Upon  what 
terms  would  you  advance  to  rae  93,EU)0  to 
94,000,  to  be  used  in  mercantile  buslnqsst 
I  can  give  valuable  nnlncnmbered  rea- 
est.  security. "  To  this  Inquiry  plalntlftl 
responded  by  letter  of  the  16tb  of  January . 
1886,  as  follows:  "We  can  make  the  ad- 
vance of  $3,500  to  94,000  you  wish  upon 
the  following  terms:  Interest  at  ten  per 
cent,  per  annum,  and  tbe  shipment  next 
season  of  at  least  two  hundred  and  fifty 
B./C,on  which  we  will  allow  yon  a  return 
commission  of  one  pw  cent."  This  appli- 
cation having  been  referred  by  plaintiffs 
to  his  attorney.  Charles  A.  Woods,  Esq., 
at  Marion,  doubtless  for  tbe  purpose  of 
having  tbe  title  to  the  property  offered  as 
security  examined,  and  the  necessary  pa- 
pers prepared,  S.  A.  Durham  repaired  to 
the  office  of  Woods,  and  stated  to 
him  "that  bis  wife  proposed  to  borrow 
this  money  and  execute  the  papers,"  but 
no  statement  was  made  to  him  as  to  wbat 
the  money  was  to  be  need  for.  Tbe  bond 
and  mortgage  having  been  prepared  un- 
der tbe  Instructions  of  Mr.  Woods.  Mrs. 
Durham  appeared  at  the  office  and  signed 
the  same  on  tbe  5th  of  Febrnary,  1880; 
but  the  papers  were  not  then  sent  to  the 
plaintiffs,  oc  at  least  were  not  accepted  by 
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plalntllhi  atttaat  Hme*  tor  tbe  naaon,  no 

donbt.  thnt  Mr.  Woods  bad  discovered  an 
apparent  flaw  In  tbe  title,  wblcb  It  was 
thuagbt  brat  to  have  removed  before  tbe 
matter  waa  flDBlly  closed.  On  tbe  17tb  of 
February,  1886,  however,  tbe  objection  to 
the  title  bavins  been  removed:  Mr.  Woods 
Inelueed  tbe  bondaod  mortgage  In  a  letter 
to  plalotltfB,  saying:  "The  daughters  of 
C.  O.  Law,  who  are  now  of  age,  have  ex- 
ecuted a  deed  of  confirmation  to  Mrs.  Dor- 
ham.  This  removes  tlieclond,  and  I  recom- 
mend the  loan.  I  inclostj  bond  and  mort- 
gage and  tnsarance  policies.  Yon  will 
credit  Mrs.  Dnrham  with  #4,000.  Send  me 
a  check,  $25.00  fee,  and  charge  to  ber.  It 
yon  approve,  return  papers  for  record* 
and  SI .25  recording."  On  tbe  same  day 
S.  A.  Dnrham  also  wrote  plaintiffs,  saying 
that  tbe  papers  bad  been  delivered  to  Mr. 
Woods,  to  approve  and  forward,  and  add- 
iDg  these  words :  "  The  amount  cnn  stand 
at  present  to  er.  of  my  wife."  On  tbe 6th. 
of  February,  1886,  tbe  paper,  spoken  of  as 
tbe  "cotton  obligation  "  was  executed  by 
S.  A.  Diirbam,  which  purports  to  be  an 
agreement  In  writing  between  tbe  plain- 
tiffs and  said  S.A. Durham,  though  signed 
by  the  latter  only,  whereby  tbe  former 
agree  to  advance  to  the  latter  to  an 
amount  not  exceeding  f50,  and  tbe  latter 
obligates  hlmpell  to  ship  to  tbe  former,  on 
or  before  the  1st  of  January,  1887,250  bales 
of  cotton,  to  besold  on  account  of  tbe  lat- 
ter at  a  commission  of  ^  per  eent.,  less 
return  cooimisslon  of  1  percent.;  and.  In 
case  of  tbe  failure  to  ship  that  amount, 
the  plaintiffs  were  entitled  to  charge  said 
Durham  the  same  rate  of  commissions  on 
all  the  cotton  not  delivered  or  shipped  to 

glalntlffs  as  stipulated.  It  is  conceded, 
owever,  tfcat  no  money  was  actually  ad- 
vanced to  said  S.  A.  Durban  under  tbe 
agreement  designated  as  the  "cotton  obli- 
gation;" tha  amount  stated  therein  as 
the  consideration— $.50— being  merely  uoin- 
Inal.  S.  A.  Durham,  being  examined  as  a 
witness,  testified  that  pending  the  nego- 
tiallona  be  visited  Charleston,  and  had  a 
personal  interview  with  Mr.  F.  J.  Pelser, 
the  'senior  m«mber  of  plaintiffs'  Arm,  in 
wlilcta  be  told  him,  among  other  things, 
that  lie  wanted  the  money  proposed  to  be 
borrowed  for  the  purpose  of  going  Into  a 
mercantile  business.  "Hesaid:  'Yoncan 
get  it,  but  yon  must  agree  to  ship  ns  cot- 
ton outside  uf  tbe  loan.*  T  told  him  I  was 
aware  ol  that,  and  I  was  willing  to  do  It. 
I  told  talm  I  didn't  know  exactly  when  I 
would  go  Into  bnalncM.  Hesaid :  *  If  you 
leave  It  here  any  length  of  time,  we  will 
allow  you  interest,  but,  if  you  are  going 
to  draw  tt  out  occasionally,  I  wouldn't  be 
willing  to  do  it.'  I  told  him  I  didn't  have 
any  use  then  for  the  money.  'I  can't  use 
my  own  name.  I  leave  It  In  my  wife's 
name.'  He  offered  me  tlie  whole  amount 
of  mooey.  He  offered  to  pay  it  over  to 
me  in  any  way  I  wanted  it.  I  left  the 
money  there  at  my  own  suggestion. " 
After  tbe  dnal  close  of  tbe  transaction  on 
the  17th  of  February.  1886,  the  plalotirfs 

filaced  to  the  credit  of  defendant  on  their 
looks  the  sum  of  $4,000  as  of  tbe  otb  of 
February,  1886,  and  the  same  wus  drawn 
out  from  time  to  time  on  the  drafts  of  the 
defendant,  mach  the  larger  portion  of  the 


drafts  being  In  favor  ot  S.  A.  Dnrham,  and 
the  same  were  charged  to  tlie  account  ot 
defendant  on  the  books  of  plaintiffs,  on 
which  account  there  Is  also  a  charge  of 
commissions  on  the  250  bales  of  cotton.no 
cotton  having  been  shipped  Co  plaintiffs. 
The  books  weiv  Introduced  In  evidence 
by  the  plalntiEfs  upon  which  the  pencil 
memorandum  above  referred  to  appears, 
as  well  as  the  said  charge  forcommlsBlons, 
showing  a  balance  due  plalntins  by  de- 
fendant on  the  9th  of  February,  1887,  of 
$3,943.34.  In  a  short  time  after  the  trans- 
action with  plaintiffs  was  closed,  S.  A. 
Durham  went  to  Athens.  Ga.,  and  there 
engaged  in  tbe  cotton  business  In  bis  own 
name,  nslng  all,  or  very  nearly  all,  o!  tbe 
money,  drawn  from  plaintlfbonthe  drafts 
of  tbe  defendant,  in  that  business.  "She 
never  received  a  cent  of  it  herself." 

Frora  this  brief  review  of  tbe  testimony 
tt  seems  to  ns  clear  that  the  conclusion 
reached  by  tbe  circuit  Judge  Is  neither 
without  any  evidence  tp  support  it,  nor  is 
It  contrary  to  the  manifest  welsbt  of  the' 
testimony.  On  the  contrary,  we  think 
there  is  much  In  the  testimony  to  support 
the  conclusion  reached  by  tbe  circuit 
Judge.  It  la  quite  certain  that  in  the  In- 
ception ot  tbe  neguttatlon  for  tbe  loan  ot 
tbe  money  tbe  plaintiffs  had  no  reason  to 
suppose  that  the  money  was  borrowed 
tor  the  use  ot  any  person  other  than  S.  A. 
Durham.  He  opened  thn  correspondence, 
and  It  was  conducted  throughout  with 
him,  apparently  on  bla  own  account,  and 
not  as  agent  tor  another.  The  plalntlffa 
were  informed  In  the  outset  that  the 
money  was  wanted  to  enable  Durham, 
who  bad  then  recently  failed  and  made  an 
assignment  tor  the  benetlt  of  bis  credit- 
ors, to  go  into  business;  and  when  Dur- 
ham offered  to  give,  as  security,  unlucum- 
bered  real  estate,  the  plaintiffs  mast  have 
known  tbat  a  person  In  his  situation 
could  not  possibly  do  so,  and  therefore 
such  security  must  be  given,  lortbemoney 
which  they  proposed  to  advance  him,  by 
some  one  else.  Hoice,  when  the  bond 
and  mortgage  of  defendant  were  sent  to 
them,  they  were  hound  to  assume  tbat 
tbey  were  Intended  as  security  for  tbe  re- 
payment of  the  money  which  tbey  had 
agreed  to  advance  to  S.  A.  Dorham.  There 
was  no  representation  of  any  kind  what- 
ever made  to  platutlfls  by  the  defendant 
calculated  to  excite  even  the  suspicion 
that  the  money  was  for  tbe  use  of  defend- 
ant, further  than  that  implied  by  her  exe- 
cution of  tbe  papers;  and  tbat  was  en- 
tirdy  consistent  wltb  tbe  representations 
made  to  them  by  S.  A.  Durbam.  The  fact 
tbat  the  money  was  placed  to  tbe  credit 
ot  the  defendant.  If  It  stood  atone,  would 
tend  very  strongly  to  support  tbe  view 
that  the  loan  was  In  fact  made  to.detend- 
ant;  but  the  nndiapnted  testimony  shows 
that  this  was  done,  not  merely  under 
the  direction  of  the  attorney  tor  plaintiffs, 
hut  under  the  express  direction  ot  S.  A. 
Durham,  who  gave  as  bis  reason  for  such 
instruction  that.  In  his  embarrassed  con- 
dition, he  could  not  safely  use  bis  own 
name,  and  therefore  wanted  it  put  In  his 
wife's  name;  and,  lurther,  Dnrham  testi- 
fied, without  contradiction,  that  tbe 
plaintiffs  offered  bim  the  wbole  amount 
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of  tbe  money.— offered  to  pay  It  over  to 
lilin  In  any  way  be  wanted  It,— but  that 
be  left  tbe  money  there  at  bin  own  BxiggeB- 
tJon.  ThlB  is  corruborated  by  a  very  elg- 
nlficant  expreaslon  used  In  Durham's  let- 
ter to  the  plalntMTx  of  the  17th  uf  Fehra- 
ary.  ISM,  Informing  plaintltte  that  the 
dlfflcQlty  abont  tbe  title  bad  been  re- 
moved. In  which  this  language  occnrs: 
"Theamonnt  (ran  fltand  at  present  tucr. 
ot  my  wile,"  Implying  that,  exactly  tn 
accordance  with  bis  previous  conversa- 
tion with  plaintiffs,  bla  wile's  name  was 
to  be  used,  becanae  It  woald  not  be  safe 
tor  blm  to  use  bis  own,  as  bla  creditors 
might  undertake  to  appropriate  it.  He 
therefore  says,  "At  present  the  money 
can  stand  to  the  credit  of  my  wife. "  This 
language  certainly  would  not  have  bf^en 
nsed  if  there  had  been  the  slightest  reason 
tu  believe  that  plaintiffs  were  Rdvancln&r 
the  money  to  tbe  wife,  and  not  to  the  hus- 
band upon  the  aecnrlty  of  the  wife's  prop- 
erty. Then,  too.  It  Is  quite  certain,  not 
only  from  the  undisputed  testimony  of  S. 
A.  Durham,  but  also  from  the  terms  ot  the 
plaintiffs*  letter  tohim  of  the  3d  of  March, 
18S7,  that  the  agreement  to  ship  the  2.50 
bales  of  cotton  was  a  part  of  the  trans- 
action for  tbe  advance  of  the  money; 
and  yet,  when  the  "cotton  obligation,''  as 
it  Is  called,  was  executed,  which  seems 
to  have  been  prepared  In  Charleston  un- 
der the  direction  of  plalntlffH,  there  was 
not  a  word  inserted  implying  that  de- 
fendant had  anything  In  tbe  world  to  do 
with  the  transaction  ;  and  yet,  upon  tbe 
account  of  defendant,  as  It  appeara  on 
plalntlDa'  books,  there  ia  not  only  tbe 
pencil  memorandum  above  referred  to, 
but  the  commissions  on  Checottoo  shipped 
are  actually  charged  in  the  account  against 
defendant.  This  is  entirely  inconsiBtent 
with  tbe  idea  that,  while  the  money  was 
really  advanced  to  tbe  defendant,  iS.  A. 
Durham  was  alone  liable  for  thecr.mmla- 
■lons  on  the  cotton ;  but  it  is  entirely  con- 
■Istent  wltb  the  Idea  that  the  whole  trans- 
action was  wltb  S.  A.  Dorbaro  alone,  and 
defendant's  bond  and  mortgage.  Just  Uke 
those  of  any  other  friend  of  Durham's, 
were  Intended  merely  as  security  for  Dur- 
ham's obligations.  Ther«  is  no  testlmf>Dy 
whatever  tending  to  Bbuw  that  the  plain- 
liffa  ever  regarded,  or  had  a  right,  to  re- 
gard, 8.  A.  Durbam  as  the  agent  of  bis 
wife,  but  all  the  testimony  points  to  the 
contrary.  It  is  quite  true  that  Mr.  Woods, 
in  his  testimony ,  does  say  that  "Durham 
stated  to  me  that  his  wife  proposed  to 
borrow  this  money  and  execute  the  pa- 
pers;" and  that  ** I  regarded  Major  Dur- 
ham, throughout  the  whole  transaction 
In  bis  uegottations  wltb  me,  as  tbe  agent 
of  hie  wife;"  but  it  does  not  appear  that 
this  was  «ver  communicated  to  the  plalo- 
tiffs;  and  we  see  no  reaRon  why  It  should 
have  been,  for  it  would  seem,  from  an  ex- 
pression used  in  his  letter  of  the  17th  of 
February,  1S86,  to  the  plaintiffs,  inrluslng 
the  papers,  that  Mr.  Woods  was  not  in- 
vested wltb  plenary  powers,  for  he  says: 
"If  you  apisrove,  return  papere  fur  rec- 
ord, ■  etc.,  snowing  that  what  he  did  was 
■abject  to  the  approval  ot  plaintiffs,  and 
all  that  he  had  to  do  was  to  examine  tbe 
title  to  tbe  property  offered  as  security, 
T.168.Kna2— 4 


and  prepare  the  bund  and  mortgage.  At 
all  events  there  is  nothing  whatever  to 
show  that  plaintiffs  treated  with  S.  A. 
Durham  as  tbe  agent  of  his  wlfe,butmuch 
to  show  the  contrary.  If  the  plaiutilfs 
bad  supposed  tbut  they  were  dealiag  wltb 
the  wife  through  her  bosband  as  ber 
agent,  tbey  certainly  woold  not  have  In- 
corporated in  the  account  a  charge 
against  her  for  commissions  on  tbe  cot- 
ton, with  which  she  hud  no  coonectlon 
whatever,  nnd  of  which,  so  far  as  tbe 
testimony  shows,  she  had  no  knowledge. 
It  does  not  appear  tbut  S.  A.  Durham 
ever  represented  himself,  either  In  his  let- 
ters or  in  hie  converaations  with  plain- 
tiffs, to  be  the  agent  of  his  wife,  and  there 
certainly  Is  not  a  particle  of  testimony 
even  tending  to  show  that  defendant  ever 
constituted  him  her  agent  for  any  pur- 
pose. In  this  respect  the  case  now  under 
coQslderation  differs  widely  from  Greig  v. 
Smith.  29  8.  C.  m,  7  S.  E.  Bep.  610.  tor 
there  the  husband  was  engaged  in  busi- 
ness as  the  true  and  lawful  attorney  of 
the  wife,  and  the  mortgage  contained  this 
language:  "This  mortgage  is  given  for 
the  purpose  of  securing  advances  to  me 
through  my  husband,  W.  G.  Smith,  and 
In  his  own  name;"  and  in  the  bond  she 
expressly  authorized  her  husband  to  use 
the  advances  In  his  name  and  buslaws,  as 
her  true  and  lawful  attorney;  and  the 
testimony  showed  that  when  money  was 
sent  by  express  it  was  directed  to  "  W.  Q. 
Smith.  Attorney  tor  8.  M.  Smith,"  and  so 
receipted  for  by  him.  There  was,  there- 
fore, in  that  case,  positive  evidence  in 
writing  ot  tbe  husband's  agency,  while 
here  there  Is  nothing  of  the  kind.  The 
Judgment  of  this  conrt  la  tliat  tbe  Jndg- 
ment  of  the  circuit  court  be  affirmed. 

McGowAH  and  Pops.  JJ.,  concur. 


(SO  Oft.  HW) 

HBTROPOLITAN  ST.  E.  CO.  T.  J0HN80K. 

(Supreme  Court  of  Georgia.   Oct  24,  1892.) 

Actios  fob  Pbbsosal  Ixjckibs  —  Statbmsst  op 
CoDNSEi. — Etidbncb — Dahaobb — PBOor  or  ClTT 

OrDIN  ANOK— WiTSBSSES  —  IhBTBUOXIORS  — NXW 
TSIAL — QUBBTION  FOB  JUBY. 

1.  ConDBel  for  the  plaiatiS,  la  his  opeainc 
address  to  the  Jury,  may  make  a  full  statement 
of  what  he  expecta  to  prove,  althoagh  the  plaJn- 
tiff  ma.j  be  present  in  court,  and  atterwaras  be 
introduced  as  a  witness  in  her  own  faror  as  to 
the  matters  stated. 

2.  Where,  in  an  action  for  personal  injnries, 
the  declaration  alleges  that  all  of  the  plaintiffs 
injuries  will  continue  for  a  long  time,  and  pre- 
vent her  having  free  use  of  her  person;  that  iht 
laJturleB  to  her  side  and  arm  are  permanent; 
that  she  will  not  be  able  for  a  very  long  time, 
by  reason  of  said  injuries,  to  discharge  Eer  do< 
mestic  duties;  and  that  her  capadt?  to  earn 
money  .lias  been  destroyed  for  a  long  period  of 
time,  and  permanently  decreased  one  half, — It  is 
not  error  to  permit  a  witness  to  testify  tl^t  the 
condition  of  the  plaintifE,  ten  years  hence,  if  it 
continues  ^ng  on  as  It  Is,  will  be  that  of  a 
confirmed  inTafid;  the  court  Instructing  the  jury 
that  they  cannot  con^der  anj;  permanent  dam- 
age except  to  the  arm  and  side,  and  that  evi- 
dence as  to  the  duration  of  other  injuries  can  be 
considered  only  as  showing  that  the  injuries  will 
extend  for  some  time  in  the  future. 

3.  A  municipal  ordinance  may  be  proved  by- 
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the  prodactton  of  the  orisrinal  book  of  ordl- 
naneee,  identffled  aa  aach  dj  the  cierk  of  the 
corporation,  and  Bhi>wn  to  have  come  from  Ui 
eustodx.  NotwlthBtanding  the  statnte  of  Sep- 
tember 19,  1^1  (Acts  1^0-81,  p.  109.)  makm 
an  offidal  certified  copy  evidence,  it  la  not  the 
exclusive  evidence. 

4.  Where  the  wttneBsea  had  been  separated 
at  the  request  of  oonnael,  and  one  of  them  testi- 
fied, and  aftenrarda  Tematned  In  the  oourt 
room,  and  heard  the  testimony  of  other  wit- 
nesses, it  was  not  error  for  the  conrt  to  allow 
him  to  be  a^in  Introdaced  to  testify  in  rebut- 
tal; it  was  certainly  no  abuse  of  discietioB. 
Hia  having  heard  ue  testimony  of  other  wit- 
nesses would  go  to  hts  czediti  bnt  would  not 
render  him  incompetent. 

6.  A  specific  chaige,  which  la  legal,  and  ad- 
justed to  a  distinct  matter  tn  Issue  involving 
the  right  of  the  plaintiff  to  recover,  and  which 
may  materially  aid  the  jui^,  should  be  given 
as  requested,  although  in  principle  and  in  more 
general  and  abstract  terms  ft  may  be  covered 
by  other  instructions  given  by  the  court.   A  re- 

aueat  in  this  case  to  charge  that  "the  precise 
»ing  which  every  person  ia  bound  to  do  oefora 
stepping  upon  a  railroad  track  is  that  which 
every  prudent  man  would  do  under  like  circunH 
stances.  If  prudent  men  would  look  and  listen, 
so  must  every  one  else,  or  take  the  conse- 
quences, so  far  as  the  consequences  might  have 
been  avoided  by  that  means," — waa  legal,  and 
applicable  and  shonld  have  been  complied  with. 
Tne  case  being  a  close  one,  under  the  evidence, 
and  its  pressure  being  upon  the  matter  as  to 
i^ch  this  charge  was  asked,  the  refusal  of  the 
request  is  ground  for  a  new  trial.  Thompson  v. 
Thompson.  3  S.  E.  Rep.  261,  77  Oa.  692, 
697,  (S.) 

6.  A  new  trial  Is  not  demanded  because  of 
the  misconduct  of  counsel  in  hia  remarks  to  the 
jury,  where  it  does  not  appear  that  any  objeo- 
tion  was  made  at  the  time,  or  that  the  court 
failed  to  require  counsel  to  desist,'  and  where,  in 
his  diai^,  the  jad^  characterized  the  remarks 
as  improper,  and  instructed  the  jury  to  disre- 
gard them.  The  proper  method  of  taldng  ad- 
vantage of  any  misconduct  of  counsel  amount- 
ing to  cause  for  a  new  trial  is  by  prompt  objec- 
tion, and  a  reqaett  to  withdraw  tne  cose  from 
tiie  Jury.  It  is  generally  within  the  sound  dis- 
cretion of  the  court  to  grant  this  request,  or,  if 
the  misconduct  is  not  so  gross  as  to  require  a 
mistrial,  to  forbid  counsel  to  persist  therein,  and 
to  instruct  the  jury  not  to  allow  the  some  to 
have  any  effect  against  the  opposite  par^.  If 
objection  be  made,  and  a  continuance  asked  for 
and  refused,  the  refnsal  would  be  subject-matter 
for  review  on  a  writ  of  error  after  the  final  ter- 
mination of  the  case. 

7.  The  reasonableness  or  unreasonableness 
ot  a  dtr  ordinance  regulating  the  speed  of  a 
train  upon  a  street  is  a  question  of  law  for  the 
court  to  decide,  and  not  for  the  jury,  unless  it 
depends,  in  the  opinion  of  the  court,  on  the  ex- 
istence of  particular  facts  which  are  disputed. 
In  this  case  it  was  error  to  charge  that  the  rea< 
BonableuesB  or  unreasonableness  of  the  ordi- 
nance was  a  question  for  the  jury. 

8.  The  instractlons  a:cQ;>ted  to  as  to  dam- 
ages for  pain  and  suffering  caused  by  dimin- 
ished capacf^  to  labw  were  not  error.  Kail- 
road  Co.  V.  Jacobs,  (Oct  Term,  1381,)  16  S.  B. 
Bep.  826. 

9.  The  Instructions  of  the  court  in  char- 
ng  the  jury  were  the  same  as  those  approved 

n  Parker  v.  Railway  Co.,  10  8.  B.  Bep.  ^3,  83 
Ga.  539. 
(Syllabus  by  the  Oourt.) 

Error  Irom  city  court  of  Atlanta; 
HowAKD  Van  Epps,  Jud^e. 

Actiun  by  AnKelina  Johneun  agofnat  the 
Metropolitan  Street  Bailroad  CompHny 
for  peraonal  Injnriee.  Verdict  for  plaintiff. 
Delendant'B  motion  for  a  new  trial  was 
^rerraled,  and  It  brings  error.  Beversed. 


N,  J.  A  T.  A.  HMBiBoad,  for  plalntlO  In 
error.  Burtou  Smitb,  tor  dtteodant  In 
error. 

Simmons,  J.  The  action  was  by  Mrs. 
JobnsoQ  against  the  street  railroad  com* 

Sany  for  damages  from  personal  injnrlea. 
he  obtained  a  verdict  for  $1,800,  and 
the  defendant  made  a  motion  fur  a  new 
trial,  wliteb  was  overrotod,  and  U  ex- 
cented. 

1-4.  Tbe  exceptions  ruled  apoo  la  tba 
Ist,  2d,  3d,  and  4tb  beadnotes  do  notr» 
quire  further  discusBlon. 

6.  Tbe  Injuries  were  caused  by  tbe  plain- 
tin's  being  run  Into  by  an  engine  of  tlis 
street  railroad  company  while  sbe  waa 
croBslDg  Its  track  In  tbe  city  ot  Atlanta. 
According  to  her  testimony,  she  had  got- 
ten off  the  car  when  It  stopped  opposite 
a  tank,  and  bad.  walked  on  beyond  that 
point  along  Fair  street,  and  npon  thesldft- 
walk,  which  ran  parallel  to  the  track,  a 
distance  of  nearly  two  blocks,  before 
reaching  tbe  point  at  which  she  was  In- 
jured. This  point  was  at  the  intersection 
ol  Fair  street  and  the  Boulevard.  She 
testified  that  when  sbe  bad  gone  about 
half  the  distance  between  the  tank  and  the 
corner  ot  theee  streets  she  turned,  and 
looked  behind  ber,  to  see  if  the  engine  and 
car  were  coming,  and,  upon  reaching  the 
comer,  and  as  sbe  left  the  sidewalk  to  go 
to  the  opposite  side  ol  Fair  street,  she 
again  turned  and  looked,  and,  although 
sbe  had  a  clear  view,  and  could  have  seen 
the  engine  from  that  point  to  the  tank 
and  beyond,  sbe  did  not  see  or  bear  It  ap- 
proaching; BO  continued  on  her  way,  go- 
ing diagonally  towards  the  track.  She 
was  not  awarA  of  tbe  approach  of  the  en- 
gine until  it  struck  her.  The  track  was  in 
the  middle  ot  the  street,  and  tbe  width  of 
the  street  from  one  sidenalk  to  the  other 
was  40  feet.  If  we  accept  beracconntof 
the  occarrence,  the  engine  and  car  must 
have  run  nearly  two  blocks  without  her 
seeing  or  bearing  It,  while  she  was  walk- 
ing a  distance  of  about  20feet.  There  was 
evidence  that  from  the  point  where  she 
was  hurt  an  engine  on  the  track  could  be 
seen  for  a  distance  of  about  AOO  or  S50 
yards.  It  was  In  tbe  daytime,  about  11 
or  12  o'clock.  It  does  not  appearthat  she 
was  afflicted  with  any  detect  of  sight  or 
hearing,  and  her  failure  to  see  the  engine 
if  she  looked  could  only  be  accounted  tor 
npon  tbe  supposition  that  It  traveled  the 
distttnce  stated  while  she  was  walking 
from  the  sidewalk  to  the  track.  One  of 
her  witnesses  testified  that  when  be  saw 
the  ensrine  it  was  runnlnc  at  tbe  rate  of 
abont  10  miles  an  hour,  but  be  does  not 
say  that  this  was  Its  speed  at  tbe  point 
where  tbe  plaintiff  was  scrack.  The  rest 
of  her  witnesses  who  testified  as  to  the 
speed  stated  that  the  engine  was  run- 
ning a  little  faster  than  a  mule  could 
trot.  The  engineer  testified  that  at  first 
the  engine  was  rulllng  down  the  hill  to- 
wards the  cross  at  from  10  to  12  miles  an 
hour,  bat  that  about  60  or  60  yards  before 
reaching  the  crossing  he  put  on  the  brakes, 
and  reduced  the  speed  to  4  or  6  miles  an 
hour,  and  began  rlnztng  tbe  gong,  and 
continued  ringing  It  until  the  plaintiff  was 
struck ;  that  he  did  not  see  her  go  npon 
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the  track,  bis  Tiew  Mng  otratraeted  by 
the  eab;  ond  that  wtaeo  he  saw  berlaat 
betore  the  engine  atrnek  her  she  was  ap. 
proachlng  the  direction  of  the  track,  and 
was  wltbln  10  or  12  feet  or  It.  The  coo- 
doctor  and  flreman  testified  to  a  speed  ol 
from  8  or  4  to  6  or  6  mHes  an  hoar,  and 
that  the  gODS  was  rang  as  stated  by  the 
eDgineer;  and  the  fireman  also  said  that 
be  hallooed  repeatedly  to  the  plalntlfl  to 
stop.  Otber  witnesses  did  not  hear  the 
gong.  It  seems  clear  from  this  testimony 
that.  If  the  plaintiff  had  looked,  as  she 
claims  to  have  done,  she  woold  have  seen 
the  engine;  and, if  she  did  see  itjltlseqaal- 
\y  clear  that  fihe  could  bare  avoided  the 
Injury.  If,  by  the  exercise  of  ordinary 
care  and  diligence,  she  could  have  avoided 
It.  aba  would  not  be  ontltled  to  recover, 
notwithstanding  the  ddendant  may  have 
bfen  aegllgent;  certainly  not  If  the  nefrll- 
fcence  vraa  not  so  groes  as  to  amount  to 
willfnl  and  wanton  disregard  of  human 
life.  It  may  be  that  the  Jury  acted  upon 
the  theory  that  her  recollection  was  at 
[anlt,  and  that  she  did  not  In  fact  look 
and  llatea.  In  either  view  of  the  matter. 
It  was  a  vital  qneation  In  the  case  wheth- 
er she  exercised  due  care  under  the  circum. 
stances.  It  was  Important  that  the  jury 
should  be  instructed  luUy  and  explicitly  up- 
on the  law  applicable  to  these  circumstan- 
ces, and  It  was  the  daty  of  the  court  to 
give  In  charge  any  specific  Instructions  re- 
quested by  the  parties,  which  were  legal, 
and  adjusted  to  the  circa  mataoces,  and 
which  might  materially  aid  the  Jury  In  ar- 
riving at  a  correct  coucluslon,  Surh,  we 
think,  was  the  character  of  the  following 
chanca,  requested  by  the  defendant:  "The 
predse  thing  which  every  person  Is  bound 
to  do  before  stepping  upon  a  railroad 
track  la  that  which  every  prudent  man 
would  do  under  like  circumstanees.  It 
prudent  men  would  look  and  listen,  so 
must  every  one  else,  or  take  the  conae- 
quencee,  so  far  as  tbe  consequences  mlzht 
have  been  avoided  by  that  means."  The 
trial  Judge,  however,  refused  to  give  this 
charge  as  requested,  stating  that  in  this 
form  it  was  misleading;  and  hence  was 
not  given  In  tbe  language  requested,  "bat 
In  other  lanflfuage  deemed  by  tbe  court 
not  mlsleadlnff  In  character."  The  lan- 
guage of  tbe  request  Is  taken  from  tbe  de- 
flslon  of  this  conrt  In  Railroad  Co.  v. 
Howard.  79  Oa.  5S,  8  S.  E.  Rep.  426,  and, 
In  our  opiuion.  Is  not  only  a  correct  state- 
ment of  law  in  the  abstract,  but  was  per- 
tinent, and  adjusted  to  tbe  case  in  hand. 
From  further  explanations  In  the  note  of 
tbe  trial  judge.  It  appears  that  be  misap- 
prehended its  bearing  upon  the  question 
of  damages  for  contributory  negligence. 
Tbe  charge  requested  does  not  bar  tbe  re- 
covery of  such  damages,  but  nays,  in  effect, 
that.  If  prudent  men  would  look  and  lis- 
ten, and  the  plaintiff  failed  to  do  so,  she 
mast  take  the  consequences  of  her  neglect 
insofar  as  she  could  have  avoided  tbe 
seme  by  the  exercise  of  ordinary  diligence. 
Though  in  principle  and  In  more  general 
and  abstract  terms  this  charge  may  have 
been  covered  by  other  Instructions  given 
by  the  court,  we  are  nevertheless  of  tbe 
(qiinlon  that  It  should  have  been  given  as 
requested,  and  that  the  refusal  of  thn  re- 


quest was  error.  To  this  effect,  see 
Thompson  v.  Thompson,  77  Oa.  692,  697, 
(2,)  S  S.  E.  Rep.  261.  where  the  refusal  of 
tbe  request  was  held  tn  be  ground  tor  a 
new  trial.  Tbe  miaapprebenslon  of  the 
Judge  as  to  the  legal  effect  of  tbe  request 
dlstingulshm  tbe  present  case  from  that 
of  fioldrldge  v.  Cubbedge,  71  Oa.  254,  and 
other  like  cases,  which  hold  that  tbe  fail- 
ure to  give  a  special  request  ia  not  error 
when  the  matter  of  tbe  request  Is  covered 
by  tbe  general  charge.  The  evidence  In 
this  record,  to  say  the  least,  makes  a  very 
doubtful  case  for  recovery.  Upon  the 
question  of  the  plaintiff's  diligence  tbe 
case  bears  some  resemblance  to  that  of 
Railroad  Co.  v.  Loftin,  86  Ga.  43, 12  S. 
E.  Rep.  1S6,  where  the  Judgment  was  re- 
versed, and  a  new  trial  awarded  by  this 
court.  We  deem  it  unnecessary,  however. 
In  this  case,  to  make  any  dlHttnct  ruling  as 
tn  the  sufficiency  of  tbe  evidence,  it  Is 
enough  to  say  tbat  the  refusal  to  charge 
here  complained  of,  taken  In  connection 
with  the  case  as  presented  by  theevldence, 
entitles  tbe  plalutiH  In  error  to  a  new 
trial. 

6.  Although  it  Is  the  duty  ol  the  trial 
Judge,  whether  so  requested  or  not,  to 
cbecb  Improper  remarks  of  counsel  to  the 
Jury,  and  to  seek,  by  proper  Instructions 
to  the  Jury,  to  remove  any  prejudicial 
effect  they  may  be  calculated  to  have 
against  the  opposite  party,  a  verdict  will 
not  be  set  aside  because  of  such  remarks, 
or  becanwof  any  omission  of  tbe  Judge 
to  periorm  his  duty  In  the  matter,  unleea 
objection  be  made  at  the  trial.  A.  party 
will  not  be  permitted  to  sit  by  and  allow 
such  conduct  to  proceed  without  objec- 
tiou.  and  without  calling  the  attention 
of  tbe  court  to  U,  and,  after  verdict,  take 
advantage  of  It  ae  ground  for  a  new  trial. 
It  Is  as  much  bis  dnty  to  object  tolmprop 
er  argument  as  It  is  to  object  to  Improper 
evidence,  and,  in  tbe  former  case  as  well 
as  in  the  latter.  If  he  permits  it  without 
objection,  he  cannot  demand  a  new  trial 
on  tbe  ground  that  tbe  Jury  may  have 
been  affected  by  it.  If  the  remarksorecon- 
sidjpred  so  far  prejudicial  that  their  effect 
apon  tbe  Jury  cannot  be  counteracted,  the 
party  aggrieved  may  request  that  tbe  case 
be  withdrawn  from  tbe  Jury,  and  a  mis- 
trial declarad.  It  is  generally  within  tbe 
discretion  uf  tbe  court  to  grant  this  re- 
quest,or,if  tbe  misconduct  Is  not  so  grosH, 
In  tbe  opinion  of  the  court,  as  to  require 
a  mistrial,  to  rebuke  counsel,  and  forbid 
him  to  persist  therein,  and  to  Instruct  the 
Jury  not  to  allow  the  same  to  have  any 
effect  against  the  opposite  party.  If  ob- 
jection be  made,  and  a  coutlnaance  asked 
for  and  refused,  the  refusal  would  be  sub- 
ject-matter tor  review  on  a  writ  of  error 
after  tbe  final  termination  of  the  case. 
On  this  subject,  see  1  Thomp.  Trials,  957 
et  seq.;  Edwards  v.  State,  (Ga.)  15  S.  £. 
Bep.  744;  Osbum  v.  State,  87  Oa.  182,  (6,) 
13  8.  E.  Bep.  247;  Washington  t.  State.  87 
Oa.  16,  (3,)  13  8.  E.  Bep.  181,  and  cases  cit- 
ed. In  the  present  case  it  does  not  appear 
tbat  there  was  any  objection  at  the  trial, 
and  the  court,  in  Us  charge,  characterized 
the  remarks  as  improper,  and  instructed 
tbe  Jury  to  disregard  them. 

7.  The  reasonableness  or  unreasonable- 
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De88  or  a  city  ordinance  reernlatloK  the 
■peed  of  engines  or  cars  on  the  streets  Ir  a 
qaeBtlon  of  law  for  the  court,  and  1b  nut  a 
qaestion  for  the  lary.nnleBB  It  depends  ap- 
on  the  existence  of  particular  (acts,  which 
are  disputed.  Such  an  ordinance  may  be 
reasonable  an  applied  to  one  locality,  and 
unreasonable  as  applied  to  another.  Al- 
though It  may  be  reasonable  as  to  popn- 
looa  parts  of  a  city.  It  may  not  be  so  with 
mference  to  uninhabited  districts  near  the 
corporate  limits.  If  the  nature  of  the  lo- 
cality Is  a  matter  ol  dispute,  the  court 
should  furnish  the  Jury  with  the  teat  by 
which  thereasonableoesBoI  tlie  ordinance, 
as  applied  to  the  particular  locality.  Is  to 
.  be  determined,  instructing  them  as  to  the 
conditions  under  which  It  would  apply 
and  those  under  which  It  would  not;  and 
It  would  be  fur  the  Jury  to  say  whether 
or  not  the  ordinance  was  reasonable  and 
applicable,  accordlnic  as  they  might  find 
these  conditions  to  exist  or  not.  Central 
Railroad,  etc., Co.  v.  Brunswick  &  W.  R.  Co., 
H7  Ga.392,13  S.E.Rep.520,  and  cases  cited; 
Horr&  B.  Mun.0rd.S5  239,14.5.  The  ex- 
pression In  Railroad  Co.  t.  Young,  K1  Ga. 
418, 7  S.  E.  Bep.  912.  to  the  effjict  that  the 
court  below  ought  perhaps  to  bare  \tit  It 
to  the  jury  to  say  whether  the  ordinance 
was  reasonable.  Instead  of  assuming  Its 
legality,  and  charging  them  upon  that  as- 
sumption, was  merely  an  Inclduntal  sugges- 
tion, no  direct  question  having  been  made 
which  could  call  for  a  rallng  oothts  point. 
Id  the  present  ease  the  court  ehargeo  that 
It  was  for  the  Jury  to  decide  upon  the 
validity  of  the  ordinance,  yet  no  Issue  of 
tact  had  arisen  which  would  require  the 
submission  to  tbem  of  the  qdnatlon  of  Its 
reasonableness  or  unreasonableness  In  Its 
application  to  the  localltylu  which  the  In* 
Jury  took  place.  This  we  hold  to  be  error. 
The  error,  however,  was  harmless,  be* 
cause,  under  the  tans  in  the  record,  the 
conclusion  of  the  Judge  as  to  the  validity 
of  the  ordinance  must  have  been  the  same 
as  that  Involved  In  the  finding  of  the  Jory, 
so  far  as  their  finding  maybe  considered 
as  having  decided  that  qnestion.  Under 
the  evidence,  there  could  be  no  doubt  of  its 
reasonableness  as  applied  to  the  particu- 
lar locality. 

8.  It  was  complained  that  the  court 
erred  in  charttlng  as  follows:  "A  physical 
Injury  which  impairs  the  capacity  of  a 
married  woman  to  labor  Is  classified  by 
the  law  with  pain  and  safTering.  It  la  not 
to  be  measured  by  pecuniary  earnings,  for 
such  earnings,  as  a  general  rule,  belong  to 
the  husband,  and  the  right  of  action  for 
their  loss  lain  bim;  but  the  wife  herself 
has  Bucbdu  interest  In  herworklnircapacl- 
ty  as  that  she  can  recover  something.  Id  a 
proper  caae.for  Its  impairment  or  destrnc- 
tlon,  and  what  she  Is  to  be  allowed  ouKbt 
to  be,  more  or  less,  according  to  the  na- 
ture of  the  Injury  and  the  length  (»f  time 
during  which  tbn  pain  and  deprivation  Is 
going  to  continue.  Under  such  circum- 
stances, there  tfl  no  known  rule  of  law  by 
which  witnesses  can  give  you  the  amount 
In  dollars  and  cents  as  to  the  amount  of 
the  Injur;,  but  this  Is  left  to  the  enlight- 
ened consciences  of  an  Impartial  Jary." 
Under  the  ruling  of  this  court  in  Railroad 
(lo.  T.  Jacobs,  (Oct.  term.  1801.)  15  S.  E. 


Rep.  K25»  wvtblnk  these  iDstraetlona  were 

proper. 

9.  The  lustructlons  of  the  court  In  re- 
charging the  Jury  were  the  same  as  those 
passed  apon  In  Parker  v.  Railway  Co.,  8S 
Oa.  G89, 10  8.  £.  Rep.  238. 


(88  O*.  «BI) 

POOIi  efc  at  V.  ORAULmo  at  sL 

(Supreme  Court  of  Oeor^    Dec  7,  ISOL) 
Iksoltbsot— Fbi.(iditlbnt  Coktbtapcb —Rights 
or  Creditokb  —  Assktb  —  SIutbb'b  Rbpobt — 
CoNCLusivBXKsa— DBraMDAMTs  IN  Civil  Casbb 

— BBPi.R^TB  TailLS— MOBTOAQEa — iHBTBaCTlOSS 
—  PHESDUPTIOSS. 

1.  A  bill  filed  under  the  InsolTent  traden^ 
act,  in  December,  18SS,  by  the  creditors  of  a 
firm,  alleRins  insolveocr  both  of  the  firm  and 
the  indiTiduol  members  thereof,  and  fraud  in 
conveying^  the  assets  of  one  of  the  members  to 
his  individual  cretlltors,  which  creditors  are 
made  parties  defendant  can  be  used  to  set 
aside  anch  convefances  if  found  fraudulent, 
and  the  bill  la  therefore  not  without  equity  as 
to  these  defendants. 

2.  When  exceptions  to  a  master's  report  are 
demurred  to  on  the  ground  that  they  ^'do  not 
plainly  and  distinctly  state  the  findiuft  or  de- 
cision complained  of  and  the  error  committed," 
this  does  not  raise  the  objection  that  the  excep- 
tions are  not  separately  classified  as  neeptionB 
of  law  and  exceptions  of  fact 

3.  Construing  the  exceptions  to  the  master's 
report  in  the  li^ht  of  the  whole  record,  they  are 
sufficiently  plain  and  distinct  as  to  the  findings 
or  decisions  complained  of  and  the  errors  com- 
mitted. 

4.  In  a  civil  ease  the  defendants  are  not 
entitled  to  a  separate  trial,  nor  is  each  entitled 
to  strike  the  full  number  of  jurors,  but  all  of 
the  defendants  mast  join  in  strikfnx  the  Jurr. 
Where  the  rwalar  number  of  strikes  has  heen 
exceeded,  and  the  jury  is  thns  reduced  to  11, 
the  last  man  Btricken  should  be  restored  to  the 
list. 

5.  Though  the  report  of  the  master  is  prima 
facie  the  truth,  and  the  burden  of  proof  ts  on 
the  party  excepting  thereto,  and  a  request  ao  to 
cliarge  ought  to  he  given,  yet  a  request  to 
charge  "that  the  report  of  the  audMor  is  prima 
fade  correct,  and  should  be  taken  as  a  correct 
finding  on  the  facts  of  the  case,  and  the  bunleu 
of  showing  that  It  Is  erroneous  Is  on  the  plain- 
tiffs," is  not  quite  accurate,  and  for  that  reason 
may  be  declined. 

6.  In  view  of  the  whole  charge  aa  given,  tk 
was  not  error  to  decline  the  various  reqnests  to 
charge  set  out  in  the  record. 

7.  Where  a  creditor  holds  an  absolute  deed 
as  security  for  a  debt,  with  his  bond  to  recon- 
vey  outstanding,  and,  upon  the  debtor  aftei^ 
wards  becoming  insolvent,  he  takes  the  prqpei> 
ty  in  payment  of  the  debt,  the  valne  being  large- 
ly in  excess  of  the  amount  of  the  debt,  other 
creditors  may  have  the  property  administered 
in  equity  as  the  assets  of  an  insolvent  and  the 
proceeds  applied  first  to.  the  secured  debt,  and 
the  surplus  to  their  own  claims.  This  may  be 
done  without  first  tendering  to  the  secured  cred- 
itor payment  of  bis  claim. 

8.  Though  the  property  may  consist  of  a 
Btock  4if  goods,  it  is  generally  rightful,  and  atk 
fraudulent,  for  a  mortgagee  to  leave  the  same 
In  the  poseession  of  the  mortgagor,  who  is  con- 
dncting  an  active  buelQess;  yet  this  circum- 
stance, taken  In  connection  with  otiters  stroiw- 
|t  tending  to  show  that  the  debt  was  not  bon 
fide,  and  that  the  debtor  was  abont  to  fail  in 
business,  might  antborin  an  Inference  of  fraud 
by  the  jury. 

9.  llie  statute  (Acta  188t  115>  anthop> 
izes  a  court  in  all  civil  cases,  on  request  of  the 
jury,  to  instruct  tbem  on  the  form  of  their  ver- 
dict; and  such  request  will  I>e  presumed  where 
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the  comt  M  faistnieti,  mxUm  wtmj  aih 
pean. 

(SrUafaw  hj  tiia  OonrU 

Error  from  Bnperlor  conrt,  Doafflas 
couqCj:  R.  H.  Clare,  Judge. 

The  following  is  the  sobataoce  of  tbe 
offlclttl  report: 

On  December  28,  1886,  GramllnK,  Spal- 
dlnK  ftCu.etal.. creditors  by  open  account 
o(  the  firm  of  Turner  ft  Hudson, composed 
of  U.  R.  Turner  and  Allen  Oiidson,  fllnd 
their  bin  aKalnst  that  firm  and  against 
W.  H.  Fool,  E.  L.  Ergle,  iSamuel  Turoer, 
and  the  sheriff,  for  Injunction,  receiver, 
and  other  equitable  relief.  In  this  bill  the 
complainants  alleged  that  Turner  ft  Hud- 
son were  Insolvent  traders,  and  attacked 
aa  fraudulent  and  void  a  deed  from  G.  R. 
Turner  to  W.  H.  Pool,  dated  March  19, 
and  recorded  December  18. 1886.  and 
a  mortflrage  from  Tomer  ft  Hudson  to  E. 
L.  Ergle,  dated  December  18,  1885,  and 
foreclosed  six  days  afterwards.  They 
also  attacked  as  fraudulent  and  without 
consideration  a  transfer  from  U.  R.  Turn- 
er to  tSamuel  Turner  pf  certain  promis- 
sory notes  which  had  benn  given  by  A.  S. 
Oreslmm  for  land  sold  to  bim  by  O.  B. 
Tamer.  The  deed  to  Pool  covers  realty 
on  which  stand  tbe  storehouse  In  which 
Turner  &  Hudson  did  business,  the  dwell- 
ing boose  Id  which  U.R.  Turner  lived,  and 
another  hunse.  The  mortgage  to  Ergle 
covers  all  the  goods  In  the  store  at  the 
tlmeit  was  made.  Thecomplalnants  allege 
that  the  deed  to  Pool  was  executed  and  Is 
held  fur  tbe  purpose  ol  delaying  and  de- 
feating thecoUoctlon  of  debts  due  by  Turn- 
vrftHndsou  to  complainants  and  other 
creditors;  that  Turner  ft  Hudson  were  al- 
lowed to  remain  In  possesHlon  of  the  proi>- 
erty  thereby  conveyed;  that  Its  execution 
was  bept  secret,  and  it  was  kept  off  rec- 
ord, for  tbe  express  purpose  of  inducing 
complainants  and  others  to  extend  credit, 
and  was  not  recorded  until  the  insolvency 
of  Tarner  &  HudBon  was  fully  known  In 
the  county;  that,  before  complainants 
would  extend  credit,  Turner  ft  Hudson 
represented  to  them  that  they  owned  the 
property,  and  on  tbefaitb  of  this  prop- 
erty complainants  sold  them  goods;  and 
that  If  it  should  appear  that  there  Is  any 
amount  dne  by  Turner  to  Pool  for  which 
this  property  Is  bound  the  same  should  be 
sold.  Pool's  debt  satisfied  from  tbe  money 
so  obtained,  tbe  remainder  be  paid  to 
complainants,  and  the  deed  to  Pool  be 
canceled.  As  to  tbe  Ergle  mortgage,  tbe 
eoraplainante  allege  that,  according  to 
their  Information  and  belief.  Turner  ft 
Hudson  did  not  owe  Ergle  the  amount 
($735)  for  which  tbe  mortgage  was  made, 
but  it  was  executed  with  an  understand- 
ing between  them,  so  as  to  ward  off  other 
creditors,  and  after  Its  execution  Tarner 
ft  Hudson  continued  to  sell  goods  from 
tbe  store  with  the  consent  of  Ergle,  who 
knew  at  the  time  that  tbity  were  Insol- 
vent, and  oweil  compluluants  and  others, 
but  allowed  tbem  to  sell  several  hnndred 
dollars*  worth  of  goods  before  foreclosing, 
tbe  amount  of  which  sales  should  go  as  a 
credit  on  his  mortgage  If  It  be  held  good. 
Tbey  farther  allege  that  within  tbe  past 


few  days,  and  since  it  was  fo'bnd  oat  that 
Turner  ft  Hudson  were  Insolvent,  Q.  R. 
Turner  confederated  with  Samuel  Turner, 
who  is  bis  uncle  or  other  relative,  and 
tbey  have  an  nnderetandlng  by  which  U. 
R.  Turner  has  transferred  to  Samuel  Tam- 
er the  land  notes  given  by  Gresbam,  and 
has  made  bIm  a  deed,  without  bis  baring 
paid  anything  for 'the  same;  and  that 
Gresham,  who  holds  Q.  R.  Turner's  bond 
fur  titles,  has  agreed  to  the  making  of  tbe 
deed  to8amuel  Turner,  and  to  accept  his 
deed  on  payment  of  tbe  purchase-money 
notes.  Tbey  say  that  tbe  deed  to  Samud 
Turner  was  made  after  the  foreclosure  of 
Ergle's  mortgage,  but  was  dated  back  to 
the  IStb  of  December,  1885,  and  that  tbe 
only  cbnstderatloo  lor  this  trausactlon 
was  to  defeat  thecollectlon  of  thedebtedue 
complainants  and  other  creditors.  Pool 
and  Samuel  Turner  made  a  motion,  In  tbe 
nature  of  a  general  demurrer,  to  dismiss 
the  bill  BO  far  as  tbey  were  concerned,  and 
tbe  overruling  of  this  motion  forms  one 
of  the  exceptions  taken  here.  Tbe  case 
was  reterred  to  a  master,  who  reported, 
In  brief,  aa  follows:  (1)  The  deed  from  G. 
R.  Turner  to  Pool  was  executed  on  March 
19, 1884,  for  tbe  expressed  consideration  of 
S650,  and  Pool  gave  to  Turner  a  bond  to 
reconvey  upon  payment  of  that  sum ;  but 
before  tbe  bill  was  filed  the  bond  for  title 
was  surrendered  to  Pool,  and  the  note  for 
$B50wa8  surrendered  to  Turner.  The  firm 
of  Tamer  ft  Hudson  was  not  oivanlzed 
until  several  months  after  the  date  of  the 
deed,  and  therefore  It  was  not  executed  to 
hinderand  delay  their  creditors.  Tbecom- 
plaluants  do  not  allege  or  prove  a  tender 
to  Pool  of  tbe  amount  loaned  or  paid  by 
him,  nor  do  they  offer  to  redeem  the  land. 
The  deed  was  executed  before  the  passage 
of  tbe  act  of  1885,  (Acts  1884-86,  p.124,)  and 
so  is  not  affected  thereby.  It  passed  the 
tide  to  Pool,  and  cannot  be  subjected  to 
the  debts  of  complainants.  (2)  The  evi- 
dence shows  that  Samnel  Turner  loaned 
G.R.Turner  9600,  and  took  bis  note  there- 
for on  the  8th  of  March,  1884,  bearing  in- 
terest from  that  date.and  that  the  money 
has  never  been  repaid;  and  tbe  deed  to 
Samuel  Turner  was  executed  ontbelStb 
of  December,  1886.  in  payment  of  bis  debt, 
G.  R.  Tomer  taking  no  bund  to  reconvey. 
This  was  10  days  before  the  sanction  and 
filing  of  the  bill.  There  Is  no  evidence  to 
suBtaln  the  charges  relied  on  to  set  the 
deed  aside;  and,  so  far  as  the  evidnncn 
shows,  tbe  transaction  was  fair  and  clear 
of  frand  thrnughout.  Tbe  prayers  as  to 
this  transaction  should  be  denied,  and  tbe 
Injunction  as  to  Samuel  Turner  and  Gresh- 
am be  dissolved.  (8)  Ergle's  mortgage 
was  executed  on  DecemberI8. 1885.  Execu- 
tion thereon  was  Issned  on  December  23, 
1885.  The  mortgage  was  for  9735,  with  in- 
tereet  at  8  per  cent.,  which  principal  and 
interest  abuuld  be  paid  out  of  tbe  money 
In  the  hands  of  tbe  receiver,  after  payment 
of  tbe  amounts  mentioned  In  the  next 
item.  The  complainants  offered  no  evi. 
deuce  to  sostaln  their  contention  tbat  thl* 
mortgage  Is  wltboot  consideration, fraud- 
ulent, and  void.  Ergle  could  enforce  bis 
lien  at  leisure.  The  complainants  bad  no 
lien.  Mnne  uf  them  recovered  Jodgments 
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ODtn  Jannary,  1888,  and  their  bill  waa  not 
filed  onUl  Are  days  after  the  foreclosure  of 
tbe  mortgage.  Turner  &  Hudson  bad  tbe 
right  to  prefer  Ergle  aa  a  creditor,  as  pro- 
viaed  in  section  195S  o(  tbe  Code.  (4)  The 
fum  in  tbe  receiver's  bands  Is  f 898.95. 
After  paying  tbe  complalDaots'attomey  a 
fee  of  9100  lor  bringing  tbe  fund  into  court, 
and  after  paying  tbe  fees  of  the  master 
and  the  receiver,  the  balance  stioald  be 
applied  to  Ergle's  execution. 

This  report  was  tiled  on  July  6, 1889. 
During  tbe  same  (July)  term,  tbe  com- 
plainants took  tbe  following  exceptions: 
(I)  The  muster  erred  in  not  setting  aside 
the  deed  to  Pool.  Under  the  law  and  evi- 
dence, It  should  have  been  aet  aside,  and 
the  property  sold,  so  far  aa  tbe  creditors 
are  concerned,  and  tbe  money  applied  to 
the  payment  of  tbe  debts  according  to 
priority  of  tbe  dtsmanda  of  complainants; 
and,  if  not  set  aside,  then  tbe  property 
should  have  been  ordeied  sold,  and  first 
applied  to  whatever  debt  was  due  Pool, 
and  the  remainder  paid  to  tbe  complaln- 
antfl.  It  appears  from  the  evidence  that 
there  was  but  a  small  amount  due  Fool, 
he  having  received  from  the  defendants 
rent  sufllclent  to  pay  him  all  but  a  small 
balance.  Tbe  deed  should  have  been  set 
aside,  becauHe  it  was  made  as  part  of  a 
usurious  contract,  and  was  absolutely 
▼old  as  a  eunveyanee  as  to  tbe  creditors, 
especially  as  Turner  was  allowed  to  re- 
main In  possesalon  of  the  property,  and 
exerrlse  acts  of  ownership  over  it.  and 
thereby  deceive  tbe  creditors,  and  induce 
them  to  extend  him  credit  believing  be 
owned  the  property,  ana  as  the  deed  was 
not  recorded  until  after  the  complainants 
had  extended  credit,  and  after  their  debt- 
ors were  Insolvent,  and  only  a  few  days 
before  tbe  bill  was  filed.  (3)  Tbe  master 
erred  In  holding  as  be  did  aa  to  the  trans- 
fer to  Samuel  Turner  of  the  Gresham 
notes.  These  notes  should  have  been 
turned  over  to  the  receiver,  and  by  him 
collected,  and  applied  to  tbe  debts  of  com- 
plainants; and  the  deed  of  G.  R.  Turner 
to  Samuel  Turner  should  buve  been  aet 
aside  and  made  void  aa  to  the  complain- 
ants. (8)  Tbe  master  erred  In  holding 
that  tbe  Ergle  mortgage  was  good  as 
against  tbe  claim  of  complainants.  Cu- 
der  tbe  evidence  it  Is  clearly  shown  that 
thia  mortgage  was  not  a  proper  charge 
against  Turner  ft  Hudson,  waa  only  ex- 
ecuted todefeatthe  debts  of  complainants, 
and  was  not  a  debt  owing  by  Turner  ft 
Hudson  at  the  time  the  note  secured  by 
the  mortgage  wan  given;  that  Turner  & 
Hudson  were  inaulvent  at  the  time,  and 
there  was  collusion  between  tbem  and 
Ergle  to  defeat  the  claims  of  complainants ; 
and  It  does  not  appear  bow  much  Turner 
or  Turner  ft  Hudaon  owed  Ergle  before 
the  execution  of  tbe  mortgage.  Tbe  au- 
ditor should  have  held  that  tbe  money  in 
the  recelvpr'a  hands  should  be  applied  to 
the  debts  of  tlio  comptaiuanta,  and  tbe 
mortgage,  so  far  as  complainants  are  con- 
cerned, should  have  been  set  aside. 

At  the  January  term,  1891,  the  case  was 
called  for  trial  In  the  saperlor  court,  and 
the  defendants  moved  to  strike  the  above 
Bxeeptloos,  on  tbe  ground  that  they  do 


not  plainly  and  distinctly  state  the  flndlnic 
or  decision  complained  of  and  tbe  error 

committed,  and  do  not  state  whether  tbe 
finding  complained  of  was  error  of  fact  or 
of  law,  nor  in  what  particular  or  respect 
tbe  master  erred,  nor  the  error  committed. 
The  motion  was  overruled,  and  this  rul- 
ing forms  the  next  exception  taken  by  tbe 
plalntttb  In  error  bere.  Over  objection  of 
the  defendants  on  tbe  ground  that  It  was 
then  too  late  to  amend  tbe  exceptions  to 
tbe  master^  report,  the  court  allowed  the 
following  amendment,  and  tbe  plaintiffs 
In  error  took  a  third  exception:  "The 
master  erred  In  not  allowing  the  com- 
plainants, on  their  motion,  to  amend  the 

ftrayers  of  thrir  bill  by  asking  that,  It  it  be 
ound  that  Samuel  Turner  paid  any  sura 
of  money  tor  tbe  land  and  notes  of  Greeh- 
am,  the  court  decree  that  Samuel  Turner 
be  paid  from  the  amount  collected  on  the 
Gresham  notes,  and  the  balance  be  paid 
to  tbe  complainants."  The  balance  of  tbe 
amendment  to  the  exceptions  is  not  here 
material.  Tbe  three  exceptions  to  the 
master's  report  above  stated  were  saa* 
talned.  the  Judge  holding.  In  substance, 
that  Ergle's  mortgage  Is  void  as  a  Hen  ; 
that  whateveramount  might  remain  after 
paying  Hamuel  Tnmer's  claim  from  the 
property  conveyed  to  him  should  go  Into 
the  fund  tobedlstrlbuted ;  and  that  Pool's 
debt  should  beflrst  paid  from  the  property 
conveyed  to  him,  and.tbe  balance  remain- 
lug  should  go  Into  the  fund  for  distribu- 
tion.bis  deed  belngtreated  as  an  equitable 
mortgage,  and  as  only  a  lien  against  the 
property  to  the  amount  of  bis  debt.  To 
this  order  the  plalntlffa  In  error  took  their 
fourth  exception,  on  the  grounds  that  It 
does  not  show  what  finding  or  decision 
of  the  master  Is  error,  and  that  It  "Is  Ille- 
gal and  void,  for  the  reason  that  the  court 
decided  the  question  at  ft«eue,  and  there 
was  no  laaue  of  fact,  as  made  by  the  ex- 
ceptions and  tbe  order  approving  tbe 
same,  to  be  determined  by  the  Jury."  A 
trial  was  then  had  before  a  jury,  who.  un- 
der the  charge  of  the  court,  found  a  ver- 
dict sustaining  the  three  exceptions  to  the 
master's  report  above  set'  forth,  and  fur- 
ther found  that  tbe  property  described  In 
the  deed  to  Pool  Is  assets  In  the  hands  of 
tbe  receiver,  to  be  administered  subject  to 
the  lien  of  Pool  on  tbe  property  or  the 
proceeds  to  the  full  amount  of  principal 
and  interest  due  on  his  note  against  O.  B. 
Turner;  that  Samuel  Turner  has  a  Ilea  on 
the  Gresham  notes,  and  tbe  land  for  which 
they  were  given,  to  the  exclusion  of  all 
other  liens,  for  the  amount  doe  him,  and, 
when  thIa  debt  Is  paid,  any  excess  Is  for 
distribution  among  tbe  other  creditors; 
and  that  the  Erele  mortgoRe  is  void,  and 
the  proceeds  of  the  sale  of  the  mortgaged 
goods  are  assets  In  the  receiver's  bands  to 
be  administered ;  but  Ergle  Is  not  to  be 
prevented  from  proving  his  debt  against 
G.  R.  Turner  or  Turner  ft  Hudnon.  and 
from  receiving  his  pro  rata  share  of  the 
fund  for  distribution,  subject  to  the  right 
of  the  other  creditors  to  contest  said 
amount,  as  provided  by  law.  The  defend- 
ants moved  for  a  new  trial,  and  thidr  mo- 
tion was  overruled. 
T,  rr.  Latham,  P,      Brewater,  and  W, 
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i4. Jjuaefl.lorplfUDtlflB  Inerror.  J,8.JaweB 
and  J.  H.  MeLartj^  for  d^endanta  In  ot^ 
ror, 

PbbCdhuh.  Judgment  afflrned. 


tU  Ok.  8*4) 

BTIDOI<PH,  OrdinuT.  t.  UKDBBWOOD  et  kL 
(Snprane  Oowt  of  GwrgU.    Dec.  28,  1891.) 

EXECUTOBfl    AND    ADMIHIBTB1.T0R8  —  CRBDITS'  — 
JUDGMBHT  AQAIirST  DlSTBIBUTaSS  —  SbT-OFT  — 

Dransub  or  Suit— Sau  ow  DioBDBXr'a  Iund 

— LlABIUTT  OW  En-ATI  MB  TaXBS  —  EXPIIMBS 
Of  LmOATIOlf  —  CoifPBTBllOT    OV    WlTHBU  — 

Wbit  or  Brror. 

1.  Disbunements  hj  an  administrator,  wft 
ODbraoed  in  hia  annual  retnma  allowed  bj  tne 
ordinaiy,  most  be  Bhown  hj  Um  to  be  proper 
disbursements,  in  order  to  take  credit  for  them 
in  an  action  apon  his  bond. 

2.  Adult  heirs  or  legatees  of  an  estate,  who 
aeA  to  repQdiata  a  sale  or  the  administrator  on 
the  gronnd  that  he  was  interested  indiTiduallr 
with  the  pnrchaser  in  making  the  parchase,  must 
do  so  wiuun  a  reasonable  time.   After  long  ao- 

aniescence,  with  knowledge  of  the  transaoion, 
IS  sale  will  be  taken  as  fair  and  legal. 

3.  Where  the  administrator  had  a  Joint 
judgment  against  three  of  the  distribnteea,  he 
cannot  set  off  won  than  two  tJilrda  of  it  to  an 
action  brongfat  for  ^  nse  of  two  of  them,  with* 
out  showing  that  there  is  notliing  due  from  the 
estate  to  the  tHird.  It  after  such  judgmrat 
was  obtained,  the  administrator  TOluntarily  paid 
the  latter  out  of  the  as'sets  of  the  estate,  with- 
out retaining  his  pro  rata  share  of  the  judg- 
ment, the  amount  so  paid  should  be  treated  as  a 
credit  on  one  tliird  of  the  judgment,  or  as  a  dis- 
charge  of  one  third  thereof  If  the  payment  so 
made  was  in  excess  of  such  tliird. 

4.  A  TolttDtary  dismissal  of  a  suit  by  the 
tfaintifEs  who  bronght  it  will  not  amount  to  na 
adjudication  of  the  matter  in  conteorersy, 
caose  the  salt  was  not  renewed  within  ^ 
months  thereafter. 

5.  For  taxes  accrued  upon  land  after  it  has 
been  sold  by  the  administrator,  the  estate  is  not 
Uabls;  but  it  is  liable  for  taxes  assessed  upon 
the  land  before  it  was  sold,  though  the  assess- 
ment was  made  in  the  name  of  one  of  the  heirs 
or  legatees.  The  burden  of  showing  that  the  as- 
sessment was  made  when  the  estate  was  liable 
for  tlw  taxes,  and  that  the  amount  paid  was 
alone  for  taxes  on  the  propOTty  of  the  estate, 
teats  npon  the  adndnistrator. 

6.  An  adminiatrator  is  not  bound  to  put  the 
purchaser  of  land  lawfully  sold  by  him  to  pos- 
aesaion,  and  he  cannot  charge  the  estate  with 
the  expenses  of  litigation  undertaken  and  con- 
ducted by  him  for  the  purpose  of  ejecting  heirs 
or  legatees  in  poesession,  and  who  set  up  an  ad- 
Terse  claim  after  the  sale;  nor  can  he  charge 
such  heirs  or  legatees  with  their  pro  rata  of 
such  expense  in  accounting  with  them  tor  the 
proceeds  of  the  sale. 

7.  The  administrator  Is  entitled  to  his  ex- 
penses legally  incurred  in  resisting  unsuccessful 
suits  agaiost  him  to  set  aaide  a  aale  which  he 
had  made  of  land  belonging  to  the  estate;  and. 
If  the  records  of  auch  aoits  oe  lost  or  destroyed, 
parol  evidence  is  admissible  to  show  that  the 
suits  were  brought  and  defended. 

&  Where  a  plaintiff  usee  in  a  suit  testified, 
in  effect,  tliat  no  payment  was  made  to  her  de- 
ceased co-usee  in  her  presence,  the  defendant  is 
not  a  competent  witness  to  prove  a  payment  to 
such  deceased,  unless  he  testifies  that  it  was 
made  in  the  presence  of  the  witness  whose  tes- 
timoDj  is  sought  to  be  thus  answered. 

9.  Where  the  bill  of  exceptions  and  the 
judo's  certificate  both  conform  to  the  act  of 
ISW  for  bringing  cases  to  this  court,  and  the  er- 
ror complaloed  of  Is  the  overruling  of  a  motion 
for  a  new  trial,  the  writ  of  orror  mil  not  be  dis- 


mlsaed  beean—  tills  court  may  be  of  (pinion  that 
some  parts  of  the  record  apeofled  azo  not  nwto- 

rial. 

(Syllidras  hj  Uis  Court) 

Error  trum  aaperior  court,  Hall  coonfej; 
0.  J.  Wkluobn,  Judge. 

Action  by  A.  Budotpb,  ordinary,  to  the 
use  ol  Mary  Boswell,  tbe  cblld,  and  N.  M. 
Wrtgbt,  J.  A.  and  B.  T.  Staten.tbe  graod- 
chlldren  of  Bansom  Barnes,  agaiuat  A.  F. 
Underwood,  ndmlolatrator  with  tbe  will 
annexed  of  Bansom  Barnes,  and  others,  to 
recover  on  the  ad  minis  tra  to  r'n  bond. 
There  was  a  verdlctfordefendanta.  Plain- 
tlfl's  motton  for  a  new  trial  waa  over- 
ruled, and  he  brings  error.  BeverBed. 

Tbe  following  la  the  official  report : 

Tbla  case  was  before  tbia  court  at  Its 
October  term,  1889,  and  It  will  be  found 
repoitod  In  84  Qa.  79.  10  S.  £.  Bep.  605. 
Tbe  declaration  alleged  that  tbla  bond 
waa  given  od  Jannar77,1867;  that  Under- 
wood took  rharge  of  the  eetate  of  the  val- 
ue of  fiM),000,  and  la  December,  1S68,  sold 
real  estate  to  tbe  amount  of  91,050;  that 
other  large  amounts  came  Into  his  bands 
to  be  adminiatered,  bnt  be  had  neglectv>d 
and  refused  to  pay  petitioner  anything 
for  hie  usees,  and  also  neslectB  and  refuses 
to  make  returns;  that  Mary  Boswell  la 
entitled  to  one  dlitrlbotive  sbareof  the  es- 
tate, and  the  other  ueeea  to  one  In  right  of 
their  mother,  Busan  Staten,  deceased. 
Tbe  date  of  filing  of  tbe  declaration  does 
not  appear  In  tbe  record.  On  July  24,1890. 
the  declaration  was  amended  by  striking 
the  names  of  N.  M.  Wright,  J.  A.  and  B.T. 
Staten,  as  asees,  and  unking  B.  T.  Staten 
a  party  as  administrator  ol  Susan  Stat- 
en; and,  Inrtber,  by  charging  that  Un- 
derwood combined  with  G.  Gavender  and 
othera  to  defraud  the  estate  out  of  land 
belonging  thereto,  lying  In  Gordon  and 
Calhoun  counties,  which  at  the  time  of  tbe 
pretended  sale  to  Cavender  was  worth 
$4,000;  that.  In  order  to  carry  out  tbe 
fraudulent  mbeme,  tbe  adminiatrator  ad- 
Tertlsed  the  land  for  sale  without  redu- 
cing It  to  possession,  and  while  It  waa 
held  adversely  to  htm  by  Bansom  Barnes, 
Jr.,  and  went  through  tbe  form  of  a  sale, 
when  It  waa  knocked  off  to  Cavender  at 
91,050;  that  at  the  tlmothere  was  nothing 
paid  for  the  land,  nor  did  the  admin- 
istrator make  Cavendw  a  deed;  that 
afterwards  -  the  administrator  bronght 
suit  for  the  land,  wbleta  resulted  in  a 
compromlae  verdict  for  the  land  In  bis 
fa vor,  and  then ,  Ins tead  of  advertla* 
Ing  and  selling  it  according  to  law,  al- 
lowed Cavender  tbtake  Itfor  f 1,050.  when, 
If  then  Bold.it  would  have  brought  f4,O0O; 
and  that  be  and  bis  securities  should  be 
held  liable  for  the  $4,000,  its  true  value. 
Tne  defendants  pleaded  not  indebted,  pay- 
ment In  fall  to  plaintiffs  of  their  distribu- 
tive shares  In  1874,  and  the  statute  nt  lim- 
itations of  20  years.  Further,  that  the  en- 
tire subject-matter  of  tbe  amendment  of 
July,  1890,  was  by  the  plaintiff's  usees  sued 
on  and  embraced  in  a  bill  In  equity  In  Gor- 
don superior  eonrt  to  set  said  sale  aside 
in  1876,  and  that  about'  four  or  five  years 
thereafter  tbe  usees  dismlaaed  tho  bill,  and 
more  than  six  months  having  elapsed 
since  such  dismissal,  and  before  tlie  tiling 
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of  tlie  amendment,  the  same  la  barred; 
tbat  the  coortbooseof  Gordon  county  was 
bomed  down  In  1888,  and  tbe  Tecord  at 
said  case  destroyed,  and  tberdore  tbey 
cannot  attacb  copy  of  the  equity  proceed- 
ings. Fnrtber.tbaC  they  are  not  guilty  ol 
tbe  wroogs,  etc.,  charged  In  tbe  amend- 
roeut;  and  that  tbe  sale  of  tbe  Gordon 
county  land  wan  fair,  honest,  and  to  tbe 
highest  bidder,  after  advertising  accord- 
Ing  to  law,  wb<!D  defendant  Cavender, 
(one  of  the  Mcnrltlea  sued,)  the  highest 
and  beat  bidder,  became  the  purcbuwer  tor 
9l,(JM,  which  waa  a  very  fair  valnation 
for  tbe  property.  Further,  that  plaintiff's 
usees  at  tbe  commencement  of  tbe  action 
were  and  still  are  each  Indebted  to  defend- 
ant Underwood,  administrator,  9450  prin- 
cipal, witb  Interest,  and  9S4.90  costa  on  a 
Judgment  obtained  in  Gordon  snperlur 
court,  February  21,1874,  In  faror  of  Un- 
derwood, admlnlHtrator,  against  them 
and  Hansom  Barnes,  Jr.,  on  which  Jndg- 
mcnt  a  il.  At.  was  iB^aed.  and  on  which 
there  was  a  return  uf  oalla  bona  in  March. 
1878;  tbat  In  November,  1879.  a  cont  ff.  fa. 
upon  the  iiidgment  waslHsued,  and  neither 
the  Judgment  nur  any  part  of  It  has  ever 
been  paid,  the  amount  of  It  at  tbe  com- 
mencement of  plaintiff's  action,  January 
9, 1888,  being  9970.66  for  rent  of  farm  In 
Gordon  county,  9160  each  by  said  usees  for 
1874  and  1S75;  also  for  9^10  cash  paid  to 
Mary  Boswell  b.T  the  administrator,  and 
9100  cash  paid  Susan  Staten,  February  21, 
1882,  as  part  of  tlieir  distributive  shares, 
the  payments  to  Mary  Boswell  being  910 
In  May,  1876,  and  9110  In  February.  1882; 
that  Mary  Boswell.  therefore,  owes  Un- 
derwood 91.83U.ft5,  wItb  Interest  on  the 
principal  of  the  Judgment,  anil  that  R.  T. 
Staten,  If  the  legal  administrator  of  Susan 
Staten.  owes  him  91.230.ii.%  If  the  whole  of 
the  Judgment  for  9-160  1r  to  be  collected 
from  ritber  of  the  usees,  and.  If  It  is  to  be 
colleeted  both,  Uary  Buawell  owes 

bim  9845.^j»  and  the  representative  of 
Mrs.  Staten  9736.82U.for  which  defendants 
pray  Judgment;  that  the  Judgment  the 
adminlstator  holds  against  each  one  of 
the  usees  and  Ransom  Barnes,  Jr.,  Is  joint 
and  several,  and  therefore  the  whole 
amount  of  the  Judgment  Is  due  from  each 
one;  that  the  usees  and  Ransom  Barnes  are 
bopelessly  Insolvent,  and  the  usees  are  at- 
tempting to  collect  from  Underwood  the 

firlnclpal  on  tbe  administrator's  bond,  aa 
egatees  under  their  father's  will;  that 
Underwood  has  fully  administered  the  es- 
tate, and  paid  out  all  of  It,  and  more  too, 
counting  bis  expenses  In  attending  Gor- 
don superior  conrt  for  12  or  Ifiyears,  while 
attending  litigation  carried  on  by  the 
plaintiff's  usees,  BO  that  It  would  beineqnt- 
tableand  unjust  to  allow  the  usees  to  re- 
cover distributive  shares  out  of  Under- 
wood, the  principal,  while  Indebted  to 
him  by  Judgment  and  otherwise  in  a  mach 
larger  sum  in  the  same  capacity.  Where- 
fore they  prayed  tbe  Intervention  of  tbe 
conrt  aa  a  court  of  eqnlty,  and  that  the 
aet-otr  be  allowed,  aa  the  Indebtedness  of 
usees  was  larger  than  any  distributive 
share  could  be  to  thorn  underthe  will.  De- 
fendants f u  rther  plea  d  ed :  D  n  der  w  ood 
and  the  usees  made  n  final  and  complete 
settlement  about  February  28, 1882,  of  all 


hlfl  actings  and  doIngH  aa  administrator, 
and  of  all  the  usees  were  doe  the  estate, 
etc.  There  was  a  verdict  for  delendanta, 
and,  plaintiff's  motion  for  new  trial  twins 
overruled,  he  excepted. 

The  motion  contained  tbe  general 
grounds  that  the  verdict  was  contrary  to 
law,  evidence,  etc.,  and  also  that  the  court 
erred  In  charging:  "In  determining,  un- 
der this  plain  charge,  whether  the  defend- 
ant has  anything  In  hla  hands  tbat  he  haa 
nocdisbnrsed.you  will  dothat  In  the  Ugbt 
of  this  testimony  and  by  making  thia  ealr 
cnlatlon.  If  the  defendant  insists  be  baa 
made  his  disbursements,  it  Is  Incarahent 
upon  him  to  show  how  be  bafi  made  them. 
You  will  take  the  sums  received,  and  the 
sums  paid  out,  and  you  will  be  able  to 
ascertain  whether  there  Is  a  balance  In  bin 
hands,  or  whether  there  la  a  balance  la 
hla  favor,  or  whether  the  disbursements 
simply  equal  tbe  receipts.  If  the  disburse- 
ments and  receipts  are  equal,  then  the  ad- 
ministrator would  have  accounted  for  tbe 
eOects  In  his  bnnd».  If  It  shonld  appear 
tbat  he  has  disbursed  more  than  he  has 
received,  then,  of  course,  he  would  still 
have  accounted  for  all  that  went  into  his 
bands,  and  would  not  be  liable  on  that." 
It  is  Insisted  tbat  this  charge  was  errone- 
ous, because.  If  tbe  administrator  had  dis- 
burfled  all  tbat  came  Into  bis  hands,  be 
would  still  he  liable,  unless  be  paid  it 
out  to  those  who  were  entitled  to  re- 
ceive It. 

Also  tbat  the  court  erred  in  charging: 
**!  etaarge  you,  If  this  land  belonged- to 
the  estate,  that  the  administrator  had  a 
right,  under  tbe  terms  of  the  will  that 
was  annexed  to  his  letcera  of  administra- 
tion.—that  It  waa  his  dnty,— to  sell  tne 
land,  and  to  sell  It  at  public  outcry  to  tbe 
highest  bidder.  If  he  did  so  sell  It  to  the 
blgheat  bidder,  he  would  be  chargeable 
with  the  amoant  that  It  brought  at  sueb 
sale.  It  It  waa  Insisted  at  the  time,  or 
thereafter,  that  the  aale  waa  an  Illegal 
one,  or  tbat  he  waa  purchaser  at  his  own 
sale,  or  Interest^ed  In  that  sale.  It  could 
only  he  attactced  as  a  sale  In  which  be 
was  Interested,  within  a  reasonable  time; 
and,  if  those  who  wAre  Interested  in  the 
estate  waited  an  unreasonable  time  be- 
fore complaining  of  tbe  sale,  the  sale 
would  be  deemed  to  be  l(^al,  and  tbe  ad- 
mlnistrator  would  only  be  chargeable 
with  what  he  received  at  the  sale.  *  It  la 
Insisted  that  the  error  In  this  charge  was 
that  the  adralnliitrator  is  chargeable  with 
the  amount  he  receives  for  the  land, 
whether  It  was  or  was  not  InslHtod  on  at 
the  time  of  the  sale  or  afterwards  that  he 
was  Interested  In  bis  sale,  and  that  no 
time  win  bar  tbe  right  of  those  entitled  to 
receive  it  from  demanding  and  receiving  It. 

Also  that  the  court  erred  In  charging: 
'If  tbe  administrator  was  in  possession 
of  this  land,  either  through  himself  or 
through  tenants  of  bis  who  were  heirs  of 
tbeentate.  at  the  time  tbe  sale  occurred, 
then  It  would  not  be  an  illegal  sale,  for 
the  reason  tbat  It  was  adversely  had. 
He  would  have  a  right  to  sell  It.  If,  after 
he  did  sell  it.  a  claim  to  It  waa  Interposed 
by  the  plaintiffs  In  this  case,  heirs  at  law, 
InslstinR  It  waa  their  land,  and  did  not 
belong  to  the  estate,  tbat  it  was  not  lor 
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dlstributton.  bat;  belonged  to  tbem,  tbat 
they  were  not  tbere  as  teoants,  thus  pre- 
TentlriK  him  from  tarnlDg  over  tbe  prop- 
erty to  tbe  purchaser,  and  thereby  fcet ting 
tbepurcbaae  money,  then  that  would  be 
tfaefaaltof  the  taefra  bo  In  puaBeealon  of 
tbe  land  and  so  aeaertlng  title  to  It,  and 
nut  the  fanlt  of  the  admlDlBtrator."  It  la 
Insisted  tbat  the  error  in  this  charge  was, 
when  the  administrator  sold  tbe  land,  it 
was  his  hnslneas  to  collect  the  pnrehase 
money,  or  resell  at  the  purchaser's  risk, 
and  let  the  parcbaser  take  care  of  himself 
and  look  after  his  title. 

Also  that  the  court  erred  In  champing: 
*It  Is  Inslflted  thatsome  of  tbelr  payments 
were  not  proper  payments,  and  I  will  call 
your  attention  to  thtim  In  a  tew  moiucrits 
seriHtim,  and  give  yon  tbe  rale  In  reference 
to  them.  Before  I  proceed  to  do  that,  I 
want  to  state  farther,  in  thla  matter  of 
expense  upon  tbe  defendant  here,  be  does 
not  insist  upon  tbe  part  of  some  of  these 
plalntltfs  that  be  can  exhibit  receipts 
signed  by  them,  bnt  t^xlilblts  such  state 
of  accouutri  between  him  and  them  that 
demonstrates  that  they  have  received, 
either  In  money  or  by  way  of  being  al- 
lowed credit  lor  what  they  were  due  the 
estate  at  the  time,  all  they  wpi-e  entitled 
to.  In  otber  words.  In  the  defendant's 
plea  of  settlement.  In  order  that  It  should 
have  the  effect  that  be  Insists,  you  must 
be  BatisQed  from  the  evidence  that  the 
plaintirra  here  were  due  the  estate  certain 
«n ma  which  tbe  administrator  estimated 
as  money  paid  them  In  making  bis  settle- 
ment with  tbem.  He  Insists  that  be  had 
a  JudRment  against  them  there  for  a  cer- 
tain sum  of  money,  and  In  the  settlement 
this  was  to  be  treated  as  money  In  their 
bands,  and  In  so  treating  It  they  were 
paid  all  they  were  entitled  to.  II  he  did 
this,  then  tbat  woold  be  a  eettlnment  If  he 
paid  tbem  all  they  were  entitled  to."  Tbe 
nror  In  this  charge  was  alleged  to  be  tbat 
tbe  court  Intimated  to  the  Jury,  by  the 
use  of  the  word  "demonstrates,"  that  tbe 
defendant  bad  paid  out  all  of  the  effects 
that  came  Into  his  bands.  And  becanse 
there  was  no  proof  of  a  settlement  be- 
tween tbe  parties,  and  If  the  defendant  did 
estimate  the  judgment  at  what  be  claimed, 
It  was  error  to  charge  that  there  was  a 
settlement,  unlen  the  plaintiffs  agreed  to 
the  terms  of  the  settlement. 

Also  tbat  the  court  erred  In  charglnc;: 
*The  plaintiffs  Insist  tbat  Judgment  could 
not  be  enforced  because  it  was  barred  by 
the  statute  of  limitation  and  for  othifr 
reasons,  but  the  statute  of  limitation  Is 
not  necessarily  settled.  If  It  was  the  un- 
derstanding that  was  to  be  estimated  in 
the  settlement  tbat  was  made,  and  it  was 
so  made,  then  it  would  not  make  any 
diffifrence  whether  It  was  barred  by  tbe 
statute  or  not.  The  plaintiffs  lD8tBt„fur- 
ther,  under  different  heads,  that  they  are 
nut  chargeable  tor  this  ludgment  tor  cer- 
tain reacons.  Tbe  defendant  sets  tt  up 
■nder  the  bead  of  another  plea,  his  posi- 
tion being  this:  that,  if  It  Khoold  beheld 
that  the  settlement  that  be  claims  to  have 
made  with  the  parties  was  not  a  l>inding 
Bettlement  or  agreement  so  as  to  emhrare 
this  Judgment,  then  he  has  a  right  to  net 
It  oH,  U  be  BtiU  owes  them  their  part  ol 


the  distributive  shares;  that  they  still 
owe  him  tbe  amount  of  this  Judgment 
Obtained  against  them.  On  that  snhject, 
I  charge  yon  that  unless  more  than  ten 
years  nave  elapsed  since  tbe  last  entry 
made  by  an  officer  to  tbe  commencement 
of  this  suit  here,  that  it  would  not  be  a 
bar.  and  tbe  defendant  might  plead  It  as 
a  aet-otf,  as  far  as  It  goes,  against  any 
demands  tbat  the  platatlffs  might  have 
against  him.  In  other  words,  they  would 
bave  to  account,  they  being  heirs  of  the 
estate.  They  would  have  to  account  In 
some  way  and  at  some  time  tor  this  debt. 
Just  as  they  woold  tor  payments  or  ad- 
vancements by  the  administrator."  The 
error  in  this  charge  was  alleged  to  be  in 
assuming  a  valid  judgment  against  the 
plaintiffs,  and  a  right  to  set  tt  off  in  tbis 
suit,  and  In  holding  that  the  Judgment 
ran  for  ten  years.  Instead  of  seven,  when 
tbe  bar  of  the  atatate  attached. 

Also  tbat  the  court  erred  In  charging: 
"The  allegation  is  made  here  in  this  case 
by  the  plalntins  that  there  was  fraud  and 
collusion  between  tbedefendant  and  otber 
parties  named,  to  tbe  detriment  of  the 
estate  and  Its  damage.  The  defendant 
makes  two  replies.  In  tbe  first  place,  be 
says  tbat  matter  baa  all  been  paased  upon 
one  time.  Whether  he  acted  rrandulently 
and  colluded  with  anybody,  and  damaged 
the  estate.  Is  a  matter  be  insists  iias 
already  been  passed  upon  by  a  court. 
The  rule  Is  a  party  cannot  constantly  sue 
on  the  same  thing,  where  there  is  a  mat- 
ter ot  controversy  betwen  two  partlea, 
and  it  Is  settled,  and  settled  accontlng  to 
certain  roles  I  will  give  you  later  on.  The 
■first  reply  to  that  charge  ot  tbe  plalntlfra 
Is  the  plea  of  res  adjudtcata.  He  says 
some  years  ago  these  plaintiffs  brought 
suit  against  him.  In  which  they  made  the 
same  allegation,— sued  blm  for  damage  to 
tbe  estate  because  ot  fraud  and  collusion 
and  confederacy;  the  same  charge  they 
make  In  this  case.  Whether  or  not  tt  is 
the  same  charge,  of  course.  Is  n  matter  of 
proof.  You  nave  heard  the  evidence  in 
regard  to  that,— about  what  they  charged 
In  this  other  suit.  It  you  believe  there  was 
a  suit.  I  simply  give  you  the  law.  If 
you  believe  these  plaintiffs  commenced 
suit  heretofore  against  the  defendant.  In 
which  they  sought  to  recover  of  him  tor 
tbe  same  cause  tbat  they  set  up  now  In 
this  amended  plea,  and  they  appeared  and 
dismissed  their  own  suit  and  paid  the 
coats,  and  did  not  commence  it  again  In 
six  months,  that  wonid  be  an  adjudica- 
tion ot  that  question,  aud  they  would  not 
be  heard  In  a  new  suit  afterwards  to  liti- 
gate that  matter  again;  ao  If  that  la  the 
state  ot  tacts,  as  yon  believe  tbem,  that 
particular  feature  ot  the  case  would  be 
eliminated  from  It, — canceled. — and  you 
would  determine  wliether  or  not,  under 
other  phases  of  tbe  catie,  the  plaintiffs 
would  be  entitled  to  recover."  This 
charge  was  alleged  to  be  error  because  the 
8ix*months  statute  only  applies  to  save  a 
case  from  the  statute  ot  limitation  when 
It  attaches  pending  the  suit,  and  because 
there  was  no  adjudication  of  that  suit.  It 
having  been  dismissed  by  tbe  plaintlffa. 

Also  that  the  court  erred  in  charging: 
"Now,  you  have  heard  all  tbe  evidence  in 
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referpnce  to  whether  or  uut  tbese  plain- 
tlDs  were  partieii  In  that  ejectineat  salt  Id 
Gordon  coanty,  and  you  are  to  determine 
from  the  evidence  whether  or  not  they 
were  parties.  II  they  were,  and  there  wae 
a  Jadsment  aealnat  them,  as  I  have  al- 
ready eatd  to  you,  they  would  be  liable, 
and  bound  by  that  jndgment." 

AIro  that  the  court  erred  in  charging: 
"It  18  loBlsted  that  eome  certain  Tonchera 
are  not  proper  ones;  that  Is.  one  tor 
taxes,— receipts  that  purport  to  be  In  pay- 
ment of  the  tax  of  the  Ransom  Barnee 
tor  a  certain  year.  I  charge  yon  lhaton 
its  face  would  not  be  a  proper  voucher,— 
would  not  entitle  him  tu  charge  the  es- 
tate for  that  sum.  The  estate  is  not 
bound  fortbelodirldnal  tax  of  the  heirs 
of  the  estate.  It  Is  InslBted  that  this  was 
tor  tax  on  the  land  that  was  In  dispute 
that  he  claimed  belonged  to  the  estate; 
that  Bansom  would  not  pay  It;  and  that 
he  had  to  pay  It  to  prevent  still  further 
complication  arising  from  this  estate.  I 
charge  yon  If  that  was  true,  if  affairs 
were  In  such  a  situation  that  the  property 
would  have  been  levied  on  and  sold  by  vir- 
tue of  this  fi.  Jb.,  and  the  administrator 
paid  It  off  to  prevent  a  sale  of  the  land 
nnder  it.  be  would  have  been  right  in  that 
case,  and  be  ought  to  be  allowed  that 
amount."  This  charge  was  alleged  to  be 
error  because  the  land  had  long  since  been 
sold  by  the  administrator,  and  tbere  b»- 
log  no  proof  that  It  was  alone  for  the  tax 
separate  from  Ransom  Barnes*  other  tax- 
able property,  and  there  being  no  proof 
that  the  land  would  have  been  levied  on 
and  sold  for  Its  taxes  by  virtue  of  this  tax 
e.  fa. 

Also  that  the  court  erred  in  charging: 
"I  have  already  charged  you  upon  the 
subject  of  whether  the  title  passed  or  did 
not  pass  at  the  sale.  I  have  charged  yon 
that.  In  strict  law.  If  tbls  land  was  held 
adversely  at  the  time  of  the  sale,  the  title 
did  not  pass.  It  is  immaterial  bow  that 
really  was.  If  the'  administrator  acted 
honestly,  and  In  good  faltb  sued  the  par- 
ties for  the  land.  Instead  of  the  purchaser; 
before  they  could  ask  him  for  the  money, 
they  must  appear  faultless.  I  charge  yon 
that  the  three  heirs  that  did  not  haveany- 
thing  to  do  with  this  would  be  beard  to 
say  that  the  administrator  ouKht  to  have 
sued  some  one  else,  and  not  them.  But  if 
you  believe  these  three  heirs  put  the  ad- 
ministrator in  such  a  sltnatiun  that  be 
ought  to  have  sued  them,  and  sell  this 
land  over,  and  he  Incurred  expense  and  ac- 
tually paid  It  out  of  the  effects  of  the  es- 
tate, then  they  cannot  be  heard  to  com- 
plain of  it."  It  is  Insisted  thah,  In  order 
for  this  charge  to  be  corrvct,  the  adminis- 
trator, after  recovering  the  land,  should 
have  resold  It,  and  accounted  fur  what  he 
got  at  the  last  sale.  Instead  of  what  be 
got  at  the  first;  and  that  the  charge  was 
erroneoas*  because  calculated  to  confuse 
the  minds  of  the  jury. 

It  was  also  alleged  that  the  court  erred 
In  admitting  in  evidence,  over  objections 
of  plaintiffs,  the  testimony  of  Underwood 
as  to  the  bringing  of  the  bill  In  Gordon 
superior  court,  alter  it  appeared  that 
the  bill  had  been  dismissed  without  a  trial 
thereoot— that  the  matter  eonid  not  be  rea 


adUadlcata.  It  is  notstated  to  thlsgronnd 
of  the  motion  what  objection  was  made 
to  the  admission  of  this  tratimony. 

Also  that  the  court  erred  In  allowlDfc 
Underwood  to  testify  that  Ransom 
Barnes  brought  another  suit  against  him 
of  similar  character,  after  the  one  that 
had  been  dismissed,  which  wae  afterwards 
dismissed,  over  the  objection  of  plaintiffs, 
upon  the  ground  that  Ransom  Barnes  i« 
no  party  to  this  suit,  and  the  party 
plalntlffH  here  were  no  party  to  that  suit, 
and  no  foundation  was  laid  for  the  Intro- 
duction of  secondaryevldence.  As  to  this 
ground  of  the  motion,  the  record  does  not 
show  documentary  evidence  that  Ran- 
som Barnes  brought  suit  against  Cnder- 
wood  after  the  dismissal  of  the  bill,  but 
does  show  that  Underwood  was  allowed 
to  testify  that  after  the  bill  was  dismissed 
there  was  another  cane  ol  similar  charac- 
ter brought  against  him  by  Ransom 
Barnes,  which  was  dismissed  In  a  year  or 
two  after  It  was  commenced,  about  the 
time  the  alleged  seltlemeot  was  made  In 
1881  or  1882. 

Also  that  the  court  erred  Id  allowing 
Underwood  to  testify  that  these  plaintiffs 
got  the  rents  of  the  land  In  1874  and  1876 
and  the  amount.  It  was  not  stated  In 
the  motion  that  any  objection  was  made 
to  this  testimony. 

Also  that  the  court  erred  In  allowing 
Underwood  to  testify  that  he  bad  paid 
Mrs.  Staten,  through  oneBammond,flOO, 
over  objection  of  pTaintlfftf,  on  the  ground 
that  Mrs.  Staten  was  dead.  In  a  note  to 
this  ground,  the  Judge  states:  "The  tes- 
timony of  Underwood  was  admitted  only 
In  so  far  as  it  was  a  reply  to  the  testimo- 
ny of  Mrs.  BoBwell,  who  testified  that  he 
did  not  pay  Mrs.  Staten  anything." 

Also  that  the  court  erred  in  his  ruling 
npon  the  admissibility  of  the  foDowlnif 
testimony  of  Mrs.  Boswell:  "Qnestion. 
Do  you  know  about  the  ejectment  suit 
that  the  administrator  of  the  Barnes  es- 
tate brought  against  Ransom  Barnes,  Jr., 
in  Gordun  county,  for  some  land  down 
there?  Answer.  Yes,  sir.  (Defendant's 
counsel  objects  to  any  proof  going  to  show 
that  plaintiffs  were  not  sued.  Insisting  it 
is  only  a  collateral  attack  on  the  record 
heretofore  introduced.)  The  Court:  It 
occnrs  to  me  that  this  testimony,  possi- 
bly, Is  admissible,  but,  of  course,  it  will 
be  a  matter  to  be  referred  to  the  Jnry. 
This  is  simply  negative  evidence.  Forone 
of  the  purposes  here,  probably  they  could 
testis  as  to  the  question  of  service."  it 
was  alleged  that  the  error  In  this  ruling 
consisted  In  the  court's  classing  Mrs.  Bos- 
well's  testimony,  which  is  direct  and  pos- 
itive, as  being  negative,  and  possibly  ad- 
missible for  some  purpose.  8he  testified 
she  was  never  served  with  notice,  nor  ap> 
peared,  nor  pleaded,  and  did  not  know 
that  Mrs.  Staten  was  served.  She  knew 
Mrs.  Staten  never  attended  court. 

Also  because  the  court  erred  In  admit- 
ting, over  plaintiffs'  objection,  the  cost  fl. 
f«.  mentioned,  and  the  various  subpoenas, 
claims  of  witnesses  In  the  suit  In  Gordon 
superior  court  of  Ransom  Barnes,  Jr., 
against  Underwood,  administrator,  and 
the  tax  of  Ransom  Barnes,  etc.,  as  pro|>er 
vonchers  for  the  administrator.  What 
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objeetlon  was  made  to  tbls  evldenee  Is 
not  stated. 

J.  M.  Towery  and  Q.  H.  PryoTttor  plain- 
tiff In  error.  J.  J.  Kimaejr  and  H.  H. 
Deaa,  lor  defendants  In  error. 

Fbb  Cdbjam.  Judgment  rerened. 


(88  OA.  ns> 

UeDONODGH  at  aL  t.  IIABTIN. 

(Bnpreme  Gonrt  of  Georgia.  Jan.  11, 1802.) 
QuncuiM  Dud  — Ikfubd  Got>ka.kt  or  Titls. 

Whm  tiie  temis  of  a  deed  of  txaxvey- 
uee,  taking  the  whole  together,  show  that  the 
inatTDment  is  in  ita  esseace  a  quitclaim  title, 
and  that  the  makers  intended  no  warrant  ex- 
cept as  agahist  themselves  and  their  own  acts, 
a  railnre  vt  the  title  to  two  of  the  lots  out  of  a 
great  nmnber  covered  by  the  oonTeyance,  br 
reason  of  the  exiatenoe  of  a  previoos  outstand- 
ing better  title,  will  be  no  breach  of  any  im- 
plied oorenant  arising  out  of  a  recital  of  facts 
or  out  of  the  use  of  words  of  conveyance,  no 
fraud  or  intentional  misrepresentation  being  al- 
leged. Nor  will  the  fiulnre  of  the  vendees  to 
get  or  to  hold*  possession  of  such  two  lots,  with- 
out any  fraud  or  misconduct  on  the  part  of  the 
vendors,  constitute  a  defense  to  an  action  for 
the  purchase  money,  or  any  part  thereof. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Savannah ;  W. 
D.  Barden,  JndKe> 

Action  by  J.  8.  Martin  against  McDon- 
onsb  ft  Co.  on  a  note  given  for  the  pur- 
chase money  ol  certain  land.  Jndgmeut 
for  plaintiff.  Defendants  bring  error. 
Affirmed. 

Gurrard^  Jife/tfri/njorplalntlffs  In  error. 
Geo.  A.  Mercer,  tor  defendant  In  error. 

Blbcelbt,  C.  J.  When  tbis  case  was 
dedded  the  syllabue  was  formulated  by 
tbecourt,  handed  down,  and  filed.  Since 
then  au  argument  In  elucidation  and  8op> 
port  of  the  decision  bos  been  prepared  at 
my  request  by  A.  H.  Davis,  Esq.,  one  of 
onr  official  steno^rapbera.  In  studying 
and  revlMlng  bla  arcnment,  I  have  exam- 
ined every  authority  to  which  It  refers. 
My  associates,  after  hearing  It  read,  con- 
cur with  me  in  adopting  It  as  tbe  opinion 
ol  the  court.  We  do  not  merely  itclte  It, 
i>at  make  it  our  own.  for  tbIs  reason, 
quotation  marks  are  omitted. 

This  is  an  action  on  a  note  given  for  tbe 
parchaee  money  of  a  large  number  of  lots 
of  land.  The  plea  sets  up  (1)  damages  by 
a  breach  of  tbe  plaintiff's  covenant  that 
tbe  title  to  tbe  land  was  In  bim,  and  of 
tbe  covenant  for  poRscsslon  and  seisin,  tbe 
defendants  having  been  evicted  from  two 
of  tbe  lots  by  title  paramount;  (2)  failure 
of  consideration  In  the  loss  of  two  of  the 
lots,  which  the  plaintiff  covenanted  that 
be  owned.  The  plea  makes  no  Issue  of 
fraud,  misrepresentation,  concealment,  or 
mistake.  The  parts  of  the  deed  material 
to  sbow  the  undertaking  of  the  plaintiff 
are  aa  IoIIowb:  "This  Indenture  *  •  • 
between  John  8.  Martin.  •  •  •  An- 
drew J.  Miller.  •  •  •  Cornelia  V.  Miller, 
tbe  wife  of  tbe  said  Andrew  J.  Miller, 

•  ■  •  Sarab  E.  Miller  and  R.  M.  Miller, 
by  tbeir  guardian  atf/ytem,  Andrew  J.  Mil- 
ler, as  parties  of  the  first  part,  and  John 
J.  McDonougb  and  Tfney  B.  Thompson. 

•  •   •    and  Edward  Burdett,    •   •  • 


copartners,  composing  the  firm  of  McDon- 
ougb ft  Co.,  *  *  *  as  parties  of  tbe 
second  part,  witnessetb  that,  wbereasttbs 
title  to  certain  lands,  hereinafter  men- 
tioned as  described,  Is  In  tbe  said  John  3. 
Martin,  •  •  •  as  evidenced  by  a  cer- 
tain deed  of  conveyance  made  by  Henry 
Gallagher,  assignee  In  bankruptcy  ol  A. 
J.Mllfer,  •  •  •  to  said  Martin :  •  •  • 
and  whereas, certain  portions  of  the  lands 
described  were  •  •  •  set  apart  to  said 
Andrew  J.  Miller,  as  tbe  bead  of  a  family, 
as  a  homestead ;  *  *  *  and  whereas, 
under  a  proceeding  had  before  the  •  •  • 
Judge  of  the  superior  court  of  Fierce  coun- 
ty, certain  orders  were  passed  •  *  • 
anthorlcing  a  private  sale  of  the  home- 
stead property,  In  which  proceeding  all 
tbe  parties  at  interest  wore  duly  represent- 
ed: •  •  •  Said  parties  of  the  first  part 
*  *  *  have  granted,  barKaloed,  sold, 
re  m  Ised ,  con  vey  ea ,  releaspd ,  and  qa  i  t- 
clalmed,  and  by  these  presents  do  grant, 
bargain,  sell,  remise,  convey,  release,  and 
forever  quitclaim,  nnto  said  parties  of  tbe 
second  part,  In  their  fall  possession  and 
seisin,  and  to  tbeIr  heirs  and  assigns,  tbe 
following  lots  of  land,  and  all  the  estate, 
right,  title.  Interest,  use,  trnst,  property, 
claim,  and  demand  whatsoever,  both  at 
law  and  In  equity,  of  said  parties  of  the 
first  part  of,  In,  to,  or  out  of  all  those 
lots,  tracts,  or  parcels  of  land, "  etc.  "To 
have  and  to  bold  tbe  said  conTeyed  and 
released  premises  nnto  said  parties  of  tbe 
second  part,  tbeIr  heirs  and  assigns,  to 
their  only  proper  use,  benefit,  and  behoo! 
forever,  •  *  •  so  that  neither  the  said 
John  S.  Martin,  or  tbe  said  Andrew  ,1. 
Mllier  indl  vldnally  or  as  guardian  ad  litem, 
as  hereinbefore  stated,  or  said  Cornelia  V, 
Mllier.  or  said  Sarab  £.  and  B.  M.  Miller, 
or  either  of  them,  thrtr  heirs  and  assigns, 
nor  any  other  person  or  persons  In  trust 
for  them  or  In  their  name,  or  In  the  name, 
right,  and  stead  of  any  of  them,  shall  or 
will,  can  nr  may,  by  any  ways  or  means 
whatsoever,  hereafter  have,  claim,  chal- 
lenge, or  demand  any  right,  title.  Interest, 
or  estate  In  or  out  of  said  premises  above 
described,  and  hereby  released  and  con- 
veyed; but  that  said  parties  of  the  first 
part,  and  every  of  them,  their  heirs  and 
assigns,  from  all  estate,  right,  title,  Inter- 
est, property,  claim,  and  demand  whatso- 
ever of,  in.  to.  or  out  of  said  premises  or 
any  parcel  thereof  •  •  •  is,  are,  and 
shall  be  by  these  presents  forever  excluded 
and  debarred."  Theeubjectbereconveyed 
Is  described  as  "  tbe  following  lots  of  land, 
and  all  tbe  estate,  right,  title.  Interest," 
etc.,  "of  tbe  parties  of  tbe  tirst  part." 
Tbe  deed  uses  appropriate  words  of  release 
and  quitclaim,  and  lacks  the  nsnal  cuve- 
nant  of  general  warranty,  which,  by 
Code.  §  2703,  Includes  covenants  of  a  right 
to  sell,  of  quiet  enjoyment,  and  of  freedom 
from  Inrumbrances.  There  are  no  formal 
covenants  at  all,  except  the  one  against 
any  title,  claim,  etc.,  under  the  parties 
making  the  deed. 

Covenants  are  of  two  kinds.— express 
and  Implied.  Express  are  those  stated  in 
words  more  or  less  distinctly  exposing 
the  Intent  to  covenant,  and  implied  are 
those  inferred  by  legal  construction  from 
the  use  of  certain  worda  dl  conveyance. 
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The  plea  makes  It  neceesary  to  determine 
vlietber  tbls  deed  contains  a  covenant  of 
either  sort.  It  ie  Inolated  tbat  tbe  recital 
tbat  tbe  title  waa  In  tbe  plaintiff,  as  erl- 
denced  by  a  certain  deed,  araouotii  to  a 
covenant  of  title,  tbooKb  iDformallj  ex- 

f tressed.  A  covenant  reqalres  no  special 
orm,  but.  if  It  la  clearly  tbe  Intentloo  of 
tbe  grantor  to  answer  fur  the  truth  of  a 
statement  In  tbe  Instrument,  this  will  con- 
ntitute  a  covenant  nn  his  part.  There  is 
autborlty  buldluK  that  arecltal  may  hare 
tbe  force  of  a  covenant.  2  Devi.  Deeds,  $ 
883  ;  4Amer.  &  EnK-  Enc.  Law,  469;  Sev- 
ern's Case.  Leon.  122:  CbrlBtlne  v.  White- 
bill.  16  Serg.  ft  R.  98.  (QiBSON.C.J..dl8. 
Bcntlng.)  Possibly  this  means  that,  where 
tbe  deed  Is  informally  drawn,  without 
any  technical  covenants,  tb«)  court  may 
find  an  undertaklog  of  some  sort  In  the 
recital;  for  when  there  Is  an  express  cov- 
enant the  recital  will  not  be  coustrued  as 
an  additional  cov(>naut.  Whitehill  v. 
Gotwalt,  8  Fen.  ft  W.  813,  (overruling 
Christine  v.  WbltehllU  supra;)  Wrifcht  v. 
Shorter,  60  Ga.  72.  At  any  rate  that  a 
recital  may  ever  attain  tbe  dignity  of  a 
covenant  Is  controverted  by  high  author- 
ity. "Owing  to  a  misapprelienslon  of  one 
or  two  old  cases,  the  danKeruus  doctrine 
has  been  more  than  once  broached  that 
covenants  for  title  may  be  implied  from  a 
recital;  bot  this  has  unce  been  distinctly 
and  decisively  repudiated."  Rawle,  Cov. 
§  l&iO.  And  see  Ferguson  v.  Dent,  S  Mo. 
667.  holding  tbat  a  recital  In  the  descrip- 
tion of  tbe  premises  la  not  a  covenant; 
Delraer  v.  McCabe.  14  Ir.  C.  L.  377.  holding 
tbat  a  recital  of  seisin,  when  moditled  and 
explained  by  other  parts  of  the  Instru- 
ment, does  not  amount  to  a  covenant. 
The  trne  rule  Is  to  view  the  recital  in  the 
light  cast  on  It  by  the  rest  of  tbe  deed, 
and  give  effect  to  the  intention  as  a  con- 
Bistent  whole.  Piatt,  Cov.  83;  Severn's 
Caoe,  supra;  4  Amer.  &  Eng-  Enc.  Law, 
469;  Code,  §  2697.  Now,  U  this  recital, 
standing  alone,  were  equivalent  to  a  gen- 
eral warranty  of  title,  it  would  tw  re- 
strained and  reduced  by  the  express  lim- 
ited covenant;  otherwise  the  latter, 
which  Is  set  out  with  much  technicality 
and  verbosity,  wonld  be  uuUtAed  and  de- 
stroyed by  the  re<;ltal,  which  Is  mere  In- 
ducement, and  not  fairly  InterpretHble  as 
a  substantive  covenant.  Kuch  a  con- 
struction would  override  tbe  plain  inten- 
tion to  covenant  specially.  Where  a  con- 
veyance contains  both  a  general  and  a 
special  covenant  touching  the  same  sub- 
ject, which  are  Inconsistent,  tbe  general 
will  not  enlarge  the  special  covenant,  but 
will  be  thereby  restricted.  Rawle,  Cov. 
S  2^17  et  seq. ;  2  Sugd.  Vend.  605  eC  seq.; 
Bricker  v.  Bricker,  11  Ohio  St.  240.  The 
order  in  which  the  conflicting  covenants 
occur  does  not  seem  to  be  material  at  the 
present  day,  because  the  Intent  Is  gath- 
ered from  tbe  whole  instrument.  Kawle, 
Cov.  S  288,  and  note.  It  would  seem  to  be 
more  especially  Just  to  let  the  special  cov- 
enant prevail  where,  as  In  this  case,  tbe 
general  covenant  not  only  stands  upon 
implication,  but  Is  of  questionable  exist- 
ence, while  the  special  covenant  is  ex- 
pre'ised  with  great  fullness  and  regard  to 
technicality.    In  Hudson  Canal  Co.  v. 


Pennsylvania  Goal  Co.,  8  Wall.  376,  tho 
action  was  brought  upon  a  covenant 
claimed  to  exist  la  tbe  recitals  of  the  In- 
strument which  contained  technical  cove- 
nants, tbe  claim  being  rested  on  the  fair- 
ness and  equity  of  tbatconstructlon.  (See 
argument  for  the  canal  company.)  Tfaa 
decision  set  out  In  the  headnote  was  aa 
follows:  "  Jn  the  case  of  a  contract  drawn 
technically  in  form,  and  with  obvious  a1> 
tentlon  to  details,  a  covenant  cannot  be 
implied,  in  the  absence  of  language  tend- 
ing to  a  conclusion  tbat  tbe  covenant 
sought  to  be  set  up  was  Intended.  Tbe 
fact  that  the  nonimplleatlon  of  It  makes 
the  contract,  in  consequence  of  events  hap- 
pening subsequently  to  Its  being  made, 
quite  unilateral  in  its  advantages,  is  not 
a  sufficient  grouad  to  imply  a  covenant 
which  would  tend  to  balance  advantagea 
thus  preponderating."  Furthermore,  if 
the  conveyance  is  only  of  the  grantors* 
right,  title,  and  interest  in  the  land,  tlia 
scope  of  It  Is  not  enlarged  by  a  general 
covenant,  but  such  covenant  must  bu  lim- 
ited to  fit  the  subject  conveyed.  1  Warv. 
Vend.  421,  %  8;  Allen  v.  Holtou,  20  Pick. 
458;  Sweet  v.  Brown, 12  Mete.  (MaeB.>175; 
McNear  v.  McComber,  18  Iowa,  12;  Gee  v. 
Moore,  14  Cal.  472;  Kimball  v.  Semple,  25 
Cal.  440;  Bates  v.  Foster,  69  Me.  167;  Gib- 
son V.  Chouteaa,  39  Mo.  636;  Tonng  v. 
Cipplnger,  14  Kan.l4S;  Stockwell  T.  Cooll. 
lard.  129  Mass.  2S1. 

Is  any  covenant  Implied  In  these  words: 
"Said  parties  of  the  first  part  •  •  *  do 
grant,  bargain,  sell,  remise,  convey,  re- 
lease, and  forever  qultcltilm  untosald  par- 
ties of  tbe  second  part,  in  their  full  pos- 
session and  seisin,  *  *  *  the  following 
lots  of  land,  and  all  the  estate,  right,  title, 
etc., of  said  partlea  of  the  first  part,"  etc.? 
At  common  law,  certain  words  of  convey- 
ance imported  covenants  of  title;  and,  so 
strong  was  the  Implication,  It  was  la 
some  cases  held  that  an  express  limited 
covenant  could  not  repel  it.  It  seems 
now  generally  agreed  that,  tn  convey- 
ances ol  freehold,  only  one  word,  "do,"  or 
" rfed/. "— ** I  give,"  or**have  given,"— had 
such  potent  effect.  Rawle,  Cov.  §  270; 
Frost  V.  Raymond,  2  Caines.  188.  The 
word  "grant"  did  nut  imply  a  covenant. 
Piatt, (70V.47, 48.  Nordid  "grant.bargain, 
and  sell."  Rickets  v.  Dickens,  1  Murpb. 
843;  Frost  v.  Raymond,  supra.  And  It 
has  been  held  that,  in  a  conveyance 
merely  of  tbe  grantor's  rights  in  the  land, 
even  the  terrible  word  "ded/"  would  not 
raise  a  warranty.  Deakins  v.  Hollis,  7 
Gtll&J.Sll.  Also  itlssaldtbat.inadeedof 
"grant, bargain,  and  sell,"an  express  cov- 
enant takes  away  all  Implied  covenants. 
Vanderkarr  v.  Vanderkarr,  11  Johns.  122, 
When  conveyances  came  to  he  made  oa- 
der  the  statute  of  uses,  the  courts  did  not 
raise  covenants  by  Implication.  The  deed 
of  bargain  and  sale  came  into  use  under 
this  statute,  and.  it  being  the  deed  com- 
monly employed  in  the  United  States,  as  a 
general  rule,  In  tbe  absence  of  statute, 
there  are  no  Implied  covenants  wltb  us. 
Tied.  Real  Prop.  {  K59;  3  Waehb.  Real 
Prop.  p.  *671;  Walk.  Amer.  Law,  (9th  Ed.) 
p.  454;  Allen  T.  Sayward,  S  Me.  227.  In 
some  of  tbe  states,  by  express  statute, 
the  words  "grant,  bargain,  and  sell''ini^ 
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port  certain  eoTeaanta.  4  Kent.  Comm. 
473.  474;  KuwIp.  Cot.  9  2R6  et  aeq.;  Mai^ 
tiDd.  Conv.  §  173.  But  wbere  there  Is  also 
aa  ezpreea  covenant  It  1h  beld  tbat  the 
•talutory  Implied  covenant  Is  modified 
thereby.  WeeniB  t.  McCaughan.  7  SmedM 
*  M.  422;  BheltOD  v.  Pease.  10  Mo.  473.  So 
tbe  Btatutory  cuTenant  will  be  restralnnd 
wbere  tbe  conveyance  Is  of  the  xrantor'a 
Interest  only.  GIbRon  v.  Chouteau,  89  Mo. 
586.  There  la  no  Htatutory  Implication  of 
covenants  In  Georfcta,  except  a  a  to  deeds 
cuntalulDg  a  general  warranty.  Code, 
S  3703.  Id  McDonald  t.  Beall.  65  Oa.  288, 
It  was  bdd  that  there  is  no  Implied  war- 
ranty Id  the  sale  of  land.  That  being  a 
parol  sale,  and  no  deed  Ming  given,  the 
case  df>eH  not  apply  here. 

The  present  deed  purports  to  convey  thn 
specific  lots  and  the  grantors*  right,  title, 
interent,  etc..  In  the  name.  Tbe  first  part 
of  the  descriptive  clauae.  standing  alooe, 
might  Import  an  Intention  to  pass  title 
paramount,  not  merely  such  title  as  tbe 
grantors  had.  But  It  does  nut  stand 
alone;  it  Is  followed  by  a  nearly  exhaust- 
ive catalogue  of  words  signifying  any 
kind  of  Interest  which  the  grantors  migbt 
bave  In  the  land.  All  this  would  be  use- 
less surplusage,  unless  It  was  intended  by 
the  grantors  to  convey  simply  such  title 
or  Interest  as  they  had,  without  under- 
taking to  pass  necessary  title  paramuunt. 
This  view  Is  strengthened  by  observing 
the  words  of  conveyance  which  are  words 
of  release  and  quitclaim.  (Gibson  v.  Chou- 
teau, supra;  Toung  v.  CMpplnger,  14  Kan. 
14K;}  and  also  b.T  considering  the  special 
warranty^  which  extends  solf^ly  to  title  or 
claim  by  or  thrungh  tbe  grantors.  (Wright 
T.  Shorter,  56  Oa.  72.)  This  special  war- 
ranty would  be  rendered  wholly  nugatory 
by  cnnntrulug  the  clause  In  question  as  an 
Dnqualihetl  undertaking  to  pass  title  para- 
mount. The  latter  part  of  seiitlon  2248  of 
the  Code  is  not  without  application  here, 
by  analogy  at  least.  It  says:  "If  a  less 
estate  Is  ezpressly  limited,  the  courts  shall 
not,  by  construction,  increase  such  estate 
Into  a  fee,  but.  dlsragardlng  all  technical 
rules,  shall  Klve  effect  to  the  Intention  uf 
the  maker  of  the  instrument,  as  far  as  the 
same  Is  lawful,  if  thesame  can  be  gathered 
from  its  contents;  and, 11  not,  In  such  case 
the  court  may  hear  parol  evidence  to 

{irove  tbe  Intention."  Tbe  court.  In  try- 
Dg  this  case,  heard  parol  evidence  from 
both  sides  as  to  the  sBle  of  these  lands, 
and  It  in  no  wise  conflicts  with  tbe  con- 
struction put  upon  the  deed.  On  the  con- 
trary, the  defendant  who  made  the  pur- 
chase admitted  in  bis  testimony  thut  he 
was  willing  to  purchase  without  a  warran- 
ty if  he  conld  be  placed  in  actual  possesston 
ol  the  land.  In  rebuttal  he  testified  that 
it  was  agreed  that  bis  firm  should  take 
the  lands  without  warranty.  All  the  tef». 
ttmony  shows  It  was  plulnly  nnderstood 
on  both  sides  that  there  was  to  be  no 
warranty.  The  defendants  relied  upon 
certain  testimony  of  McDonougb  as  show- 
ing the  clause  containing  the  expression 
'in  their  full  possession  and  seisin"  to  be 
a  covenant  of  possession  and  seisin.  But 
this  expression  must  betaken  as  qualifled 
by  the  immediately  accompanying  words 
of  eonvoyance,  which  contemplate  a  mere 


release  or  quitclaim,  and  by  the  subse- 
quent special  covenant.  Certainly  this  Is 
not  a  formal,  or  even  a  plain,  covenant  for 
puBsessIon  and  seisin  to  any  extent,  much 
less  as  against  all  persona  whatsoever. 
It  can  have  effect  as  against  any  acts  or 
title  by  the  grantors  or  persons  clulmlng 
under  them.  The  t«)tlmouy  referred  to  Is 
a  very  feeble  support  to  the  construction 
contended  for.  The  witness  said:  "If  be 
could  be  placed  in  actual  poRsesslon  of  the 
land,  he  was  willing  to  purchase  the  prop- 
erty, and  waive  a  covenant  of  warranty. 
*  *  *  Possession  was  to  be  given  to  de- 
fendants, because  In  tbelrsawmlll  business 
this  posae^salon  Is  necessary.  It  was  par- 
tientarly  Important  that  defendants  should 
have  exclusive  possession,  because  they 
had  their  timber  lands  lying  beyond 
these,  which  they  wished  toreach.  •  *.  • 
The  grantors  knew  that  defendants  were 
in  the  sawmill  business,  and  were  fully 
aware  of  the  use  to  which  defendants  ex- 
pected to  put  these  lots."  Tbe  witness 
seems  to  be  speaking  of  his  own  state  of 
rainil.  and  not  of  any  agreement  of  minds. 
Ue  docs  not  say  that  the  grantors  prom- 
ised or  undertook  to  put  defendants  in 
possession.  The  delinquency  here  charged 
consisted  in  knowing  of  the  use  to  which 
the  lots  wore  expected  to  be  put,  and  (It 
may  be  Inferred)  In  not  making  proper 
provision  therefor.  The  only  agreement 
to  which  be  distinctly  swears  Is  this:  "It 
was  agreed  that  his  Arm  would  take  the 
lands  without  warranty."  It  may  be 
doubted,  under  authorities  presently  to  be 
cited,  whether  this  testimony  n^as  admis- 
sible, because  tbe  legal  effect  or  extent  of  . 
a  covenant  cannot  be  varied  by  parol. 
But,  whether  admissible  or  not,  it  was 
not  strong  enough  to  establish  the  con- 
struction contended  for. 

rpun  tbe  whole,  then.  It  sppears  that 
the  deed  contains  no  covenant  except  the 
special  one  above  alluded  to.  Does  the 
loss  of  either  of  tbe  two  lots  come  within 
its  terms?  It  Is  notdlsputed  tbatthe  title 
to  lot  104  was  once  In  A.  J.  Miller,  one  of 
the  grantors,  and  was  divested  by  sheriff's 
sale,  under  an  execution  agnlnet  A.  J. 
Miller  A  Son,  five  years  and  more  before 
the  deed  to  defendant  was  made.  The 
sheriff's  deed  was  duly  recorded,  and  this 
record  was  constructive  notice  to  the 
defendants.  Their  plea  is  based,  not  on 
fraud,  misrepresentation,  nr  breach  of  con- 
fidence, but  solely  on  breach  of  covenant. 
The  loss  of  this  lot  docs  not  fall  witliln  the 
latter  part  of  the  special  covenant,  be- 
cause the  title  or  claim  under  the  Kheriff's 
sale  was  not  set  up  by  any  of  the  gran- 
tors, but  by  a  stranger.  Nor  does  it  come 
within  the  first  part  uf  that  rovennnt,  be- 
cause that  proTldes  against  claims  there- 
after made  by  the  grantors,  or  by  some 
person  claiming  under  them.  Tbe  grantee 
la  the  sheriff's  deed  holds  adversely  to  the 
defendant  in  execution,  and  not  underhim. 
The  defendants'  deed  Is  a  quitclaim,  pur- 
porting to  pass  only  such  Interest  as  the 
grantors  had  at  the  time  of  conveying. 
It  often  happens  that  persons  give  such 
deeds  who  have  no  title  at  all;  and  the 
lack  of  title,  whereno  fraud  or  deception  la 
practiced.  Is  no  ground  for  subjecting  such 
a  grantor  to  damage.   As  to  lot  IH 
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which  was  lost  In  tbe  ejectment,  Miller  tes- 
uaed  without  contradiction  that  he  "told 
MeDonongb  that  a  anlt  of  ejectment  was 
then  pending  tor  this  lot.  and  McDonooKb 
replied  that  he  (Mtllerj  must  defend  Mc- 
Dunoiiffh  &  Co."  Tbla  loes  likewise  l(t  not 
witbln  the  special  covenant,  because  It 
was  an  adversity  which  the  grantors 
could  not  prevent,  aniens  they  were  negll- 

fent  in  defendlag,  whicb  does  not  appear. 
«8ldes,  McDonoagh  was  notlfled  of  the 
action  tben  pendlng.and  apporently chose 
to  take  the  risk.  His  reply  that  Miller 
must  defend  McDonongh  ft  Co.  hardly 
makes  a  promise  by  Miller  to  do  It.  Even 
If  Miller  had  promised,  It  would  not  be  al- 
lowable, where  there  Is  no  Issue  of  fraud 
or  the  like,  to  attach  a  parol  promise  like 
this  to  a  deed  containing  no  aaeh  nnder- 
taktng.  Anon.,  2Ch.  Cae.  19;  Baymond  t. 
itayraond,  10  Cush.  1S4;  Howe  v.  Walker. 
4  Gray,  318;  Earle  v.  De  Witt,  6  Alleu,  530; 
Jlunt  V.  Amtflnn,  4  Hill,  845;  Coleman  v. 
Hart,  26  led.  2.56 ;  Holley  v.  Younge,  27  Ala. 
204.  And  see  Peabody  t.  Phelpa.O  Cal.213. 

Now.  are  the  delendaats  entitled  to  set 
up  as  a  defense  to  tbe  notes  sued  on  that 
they  lost  the  said  two  lots?  Ttals  depends 
upon  wbo  took  the  risk  of  the  title  being 
good.  The  grantors,  both  In  the  oegotl- 
atloDsand  in  tbeir  deed,  expressly  declined 
tbut  risk;  consequently  the  purchasers  as- 
sumed It,  The  law  Is  clear  that,  where 
the  buyer  takes  a  quitclaim  deed,— that 
Is,  a  deed  without  any  warranty,— tbe 
maxim  of  eareat  emptor  applies.  He  Is 
wlthont  remedy  tf  the  title  falls.  He  can- 
not recover  back  the  purchase  money,  ei- 
ther at  law  or  in  equity.  Dorsey  v.  Jack- 
man.  1  Serg.  &  R.  42;  Earle  v.  De  Witt.  6 
Allen,  630;  Soppr  v.  Ktevens.  14  Mp.  133; 
Bates  T.  Delavan,  6  Paige,  SCO.  And  see 
Com.  r.  McClanachan,  4  Rand.  482.  Egni- 
ty  will  not  relieve  against  payment  of  cbe 

gurchase  money,  tl  Fonbl.  Eq.  873,  note; 
awle.  Con.  §321;  Barkhameted  v.  Case.  6 
Conn.  528  ;  2  Sugd.  Vend.  662;)  nor  can  tbe 
purchaser  have  rescission,  (Maney  v.  Por- 
ter. S  Humph.  846,  863;  Mlddlekautf  v.  Bar- 
rick.  4  QUI,  290;  Butman  v.  Husaey.  30  Ue. 
263;)  nor  can  he  set  up  the  failure  of  title 
in  defense  to  an  action  for  tbe  pnrchase 
money,  (Bnckner  v.  Street,  16  Fed.  Rep. 
865;  Wright  v.  Shorter,  56  Ga.  72.)  In  the 
case  last  cited  thU  court  held:  "Wben 
bridge  and  ferry  franchises,  purporting  on 
the  face  of  the  grunt  to  be  excluBlve,  are 
conveyed  by  deed  In  fee  simple,  with  war- 
ranty of  title  against  tbe  vendor  and  hta 
heirs  only,  the  purchaser,  In  the  absence 
of  any  fraud  In  the  vendor,  takes  the  risk 
of  the  grant's  proving  exclusive  or  not  ex- 
clusive in  Its  legal  operation."  In  tbe  ab- 
sence of  fraud,  misrepresentation,  or  mis- 
take, the  pui-ctauser's  redress  depends  sole- 
ly on  tbe  covenants  expressed  In  the  deed. 
B  there  are  no  covenants,  or  if  the  loss 
Is  not  witbln  tbe  covenants,  the  loss  falls 
upon  blm,  and  will  not  be  thrown  back 
on  the  Inuuceut  vendor.  To  do  this  would 
be  to  Import  a  condition  Into  tbe  contract 
that  the  vendor  should  repay  or  lose  the 
purchase  money  on  failure  uf  title,  though 
the  parties  themselves  made  no  each 
agreement.  In  such  case  tbe  vendee  buys 
the  vendor's  title  tor  better  or  for  worse, 
and  pays  bis  money,  not  for  the  land  oee- 


essartly,  hot  for  the  vendor's  title  each  as 
It  la.  whenbegecawhatbebargaiiisfor,lia 
ought  to  pay.  A  vendee  can  protect bimwlf 
by  requiring  tbe  uaual  covenant  of  general 
warranty,  or  he  can  waive  that  protec- 
tlon  by  accepting  a  deed  with  a  limited 
warranty,  or  one  without  any  warranty 
at  all.  Whichever  be  selects,  he  ought  to 
abide  by  his  choice.  It  will  frequently 
happen  that  a  quitclaim  deed  Is  obtained 
for  very  much  less  than  a  warranty  deed 
would  cost.  To  allow  a  purchaser  by 
quitclaim  to  setoff  against  tbe  purctaaae 
money  a  failure  of  title  to  some  of  the  land 
would  force  the  vendor  to  part  with  sucb 
proprietorship  as  be  bad  In  the  whole 
tract  for  less  than  be  agreed  to  take. 

The  foregoing  dlacusslon  dteposea  of  this 
litigation  upon  Its  anbstantlal  merits, 
and,  though  various  grounds  are  stated 
In  the  motion  for  a  new  trial,  they  are  all 
controlled,  as  to  tbe  result,  by  what  baa 
been  said.  Tbe  court  did  not  err  in  over- 
ruling the  motion.  Judgment  affirmed. 


(88  aa.  728) 

DOWBT  T.  GEORGIA  BAILBOAD  &  BANK- 
ING CO. 

GEORGIA  RAILROAD  A  BANKING  CO.  v. 
DOWDY. 

(Supreme  Goort  of  Georgia.  Fsb.  15,  1892.) 
Ikjort  to  Pbbson  ok  Railbuai>  Track  —  CoN- 

TBIBDTOBT  NSOLIGBKCB— RCUNSS  OH  BVIDSNCB. 

1.  The  evidence  shovlns  that  the  pUlDtifiTft 
hnabaud  coold,  by  the  exercise  of  ordinary  care, 
have  avoided  being  killed  hj  tbe  engine,  she  la 
not  entitled  to  recover  for  his  homicide,  even 
though  the  defendant's  engineer  may  have  been 
In  some  degree  negligent,  and  the  oourt  did  not 
err  In  granting  a  nonsuit. 

2.  The  court  did  right,  on  motion  of  defend- 
ant's couDsel.  to  role  oat  the  testimony  of  a 
witness  that  'the  engineer  had  time  to  blow  the 
whistle  before  the  deceased  was  atmck,"  and 
in  refusing  to  allow  plaintiffs  attorney  to  ask 
^e  witness  'If  the  engineer  didn't  have  time 
to  signal  tbe  approach  of  the  engine,  and,  had 
he  done  so,  would  the  deceased  not  have  bad 
time  to  have  gotten  off  the  track;"  the  court  rul- 
ing, "Yon  can  show  all  the  facts,  and  it  is  for 
the  jui7  to  draw  conclusions  from  the  facts.'* 

8.  Per  BleekW.  a  3.,  dlasaatbiK:  Where 
a  footman  in  daylight,  at  a  place  need  by  the 
public  as  a  passw^  for  30  years,  steps  upon  a 
railroad  track  in  nont  of  an  enripe,  but  long 
enongh  to  walk  npon  the  track  30  feet  before 
he  is  run  down  and  killed,  it  is  a  question  for 
tbe  jury  whether  it  was  wantonness  in  the  en- 
gineer not  to  give  a  signal  for  him  to  get  off. 
(Sjllabns  by  ^  OoivtJ 

Error  from  superior  conrt,  Greene  coun- 
ty; W.  F.  Jenkins,  Judge. 

Action  by  Victoria  Dowdy  against  tbe 
Georgia  Railroad  A  Banking  Company 
for  tbu  wrongful  death  of  plaintiff's  hus- 
band. A  nonsuit  was  grsnted,  and  plain- 
tiff excepts.  Defendant  also  excepts  to 
the  oTerrnlIng  of  its  demurrer  to  the  dec- 
laration, on  tbe  ground  that  It  set  forth 
no  cause  of  action;  to  the  overruling  of 
Its  objection  to  an  amendment  offered 
by  tbe  plaintiff,  on  the  ground  tbat  there 
was  nu  cause  of  action  set  forth  in  tbedec- 
laratlon,  and  notblnk  to  amend  by;  and 
to  tbe  overruling  of  Its  demurrer  to  tbe 
declaration  as  amended,  on  tbe  ground 
tbat  no  cause  of  action  was  set  forth. 
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Jod^rment  afflnned  on  malDblll;  ctoh  bIQ 

dtemlaBed. 
The  folio  wing  Is  the  official  report: 
llie  declaration  alleged  that  on  J0I7  1, 
1890,  at  the  time  Dowdy  was  killed,  he 
was  on  hlH  way  to  the  defendant's  depot 
at  Unlun  Point,  iotendlnK  there  to  take 
its  train  as  a  passenger  to  Athens,  a  sta- 
tloD  on  Its  line  of  road,  and  In  order  to 
ceacb  tUe  depot  be  had  to  walk  down  Its 
roadbed  between  the  main-line  track  and 
a  riding,  the  space  between  these  tracks 
being  the  passway  tor  passeDgers  to  use  In 
approaching  the  depot,  and  the  only 
way  provided  by  the  defendant  for  ap- 
proaching its  depot  by  persons  residing  In 
that  portion  of  Union  Point  where  Dow- 
dy resided;  that  this  space  or  passway 
bad  been  nsed  by  the  pnbUe  for  over  SO 
yean  with  the  fnllknowfedge  and  cpnaent 
of  the  defendant,  and  was  as  moeh  fre- 
qnented  as  any  thoroughfare  in  the  vil- 
lage; that  the  defendant  liad  incited  and 
encouraged  the  use  of  this  walk  or  pass- 
way  by  the  pabilc,ln  placing  stepsat  that 
end  of  its  depot  for  the  convenience  of 
persons  coming  from  that  direction  Intend- 
ing to  board  Its  train,  and  by  placing  at 
Intervals  crossings  leading  to  this  pass- 
way  for  the  use  and  convenience  of  such 
persona;  that  It  was  necessary  for  Dow- 
dy, in  order  to  reach  the  depot,  to  cross 
one  of  the  tracks  next  to  it,  and  he  was 
In  the  act  of  doing  so  when,  without  any 
fault  or  negligence  on  his  part,  he  was 
knocked  down  and  killed  by  tbe  engine 
and  ears  of  the  defendant,  which  ran  rap- 
Idly  npon  blm  from  bis  rear  until  they 
were  so  close,  when  discovered,  that  he, 
not  being  aware  uf  their  approach,  was 
onable  to  avoid  the  injury;  tbatsaidln- 
fury  was  caused  by  the  rapid  and  reckless 
running  of  the  defendant's  train  known 
as  the  "fast  train,"  Its  speed  being  25  or 
SO  miles  per  hour  at  a  point  near  the  de- 
pot; that  the  defendant's  servants  neg- 
lected and  failed  to  blow  the  whistle  or 
toll  the  bell  of  tbe  locomotive,  and  to 
simultaneously  check  and  keep  checking 
the  Bp«>ed  of  the  engine  while  approaching 
a  public  road  crossing,  wltbln  liOU  yards  of 
wbich  Dowdy  was  killed;  and  that,  had 
the  defendant  performed  either  of  these 
statutory  requirements,  the  accident  could 
nut  have  occurred.  The  amendment  al- 
1^^  that  Dowdy  was  going  to  the  de- 
fendant's depot,  and  had  walked  for  80 
steps  down  the  track,  when  he  was  struck 
by  the  train ;  that  the  defendant's  em- 
ployes and  tbe  engineer  In  charge  of  the 
train  failed  to  warn  him  of  his  danger; 
and  that  he  had  ample  time  to  have  done 
so.  and  had  he  done  so  Dowdy  could  have 
got  oH  the  track. 

The  testimony  was.  In  substance,  as  fol- 
lows: Dowdy  was  seen  going  down  the 
railroad  track  In  the  direction  of  the  de- 
pot. Said  he  was  In  a  hurry,  as  he  was 
going  oft  on  tbe  train  to  Athens.  He  was 
killed  beyond  tbe  public  crossing,  between 
the  crossing  and  the  depot.  The  blow 
post  before  raaching  the  crossing  Issitnat- 
ed  Just  in  front  of  the  house  of  a  witness 
who  saw  the  train  that  killed  Dowdy,  as 
It  passed  ta<>r  house.  Was  attracted  to 
tbe  right  of  way*  because  she  heard  tbe 
train  blow  about  a  mile  off.  She  did  not 


hear  the  train  blow  or  the  bell  ring,  nor 
eould  she  tell  that  tbe  train  waHslaekened 
on  approaching  tbe  crossing.  The  train 
slackened  Its  speed  Jnstbelorereaching  tbe 
crossing,  but  It  was  running  at  the  rate 
of  25  miles  an  hour  at  tbe  crossing.  It 
was  the  fast  train  of  the  defendant  run- 
ning on  the  Athens  branch.  There  was 
no  public  road  or  street  on  either  side  of 
tbe  railroad.  Dowdy  was  walking  down 
the  track  that  Is  used  by  the.  people  living 
in  that  portion  of  Union  Point.  This 
track  Is  frequented  as  mnch  as  any  street 
at  Union  Point.  The  railroad  authorities 
have  prepared  foutcrossingsfortbe  people 
to  use  In  approaching  the  depot.  Dowdy 
was  killed  within  or  40  yards  of  one 
of  these  crossings.  He  lived  about  a 
quarter  of  a  mile  from  tbe  depot.  There 
la  no  way  to  get  to  the  depot  from  where 
he  lived,  except  to  come  down  the  rail- 
road track  or  go  around  back  of  the  mill, 
wbich  would  moke  it  a  third  further,  at 
least,  than  to  go  down  the  track.  It  is 
between  three  and  four  hundred  yards 
from  the  public  crossing  to  tbe  depot. 
Dowdy  was  killed  within  60  or  70  yards  ot 
the  depot.  After  striking  him,  the  train 
did  not  stop  until  It  reached  the  depot. 
It  was  a  windy  morning.  Tbe  wind  was 
blowing  from  the  east,  and  Dowdy  was 
walking  towards  the  east.  Tbe  track  Is 
on  an  embankment  12  or  15  feet  high,  and 
a  part  of  the  Ogeechee  river  runs  under 
the  embankment.  The  people  living  op  In 
that  part  of  Union  Point  can  approach 
the  depot  only  on  this  embankment,  or  go 
twice  as  tar  around  the  mill.  All  tbe  peo- 
ple living  along  up  the  Athena  branch  use 
this  track  to  approach  tbe  depot.  People 
pass  along  there  every  hour  of  the  day, 
frequently  as  many  as  a  dozen  going  to 
and  coming  from  the  depot,  which  use  has 
been  continued  for  80  or  40  years.  There 
are  crossings  for  foot  passengers  along 
this  track.  There  are  three  or  four  tracks 
on  the  embankment.  Une  could  go  from 
Dowdy's  house  to  tbe  depot  by  going 
around  by  tbe  mill,  but  this  route  Is  very 
rough,  and  makes  a  complete  elbow. 
There  are  steps  at  the  rear  ot  the  depot 
for  people  to  use  w  bo  come  down  the  em- 
bankment, and  by  crossing  this  gangway 
rencb  the  depot.  These  steps  are  used  lor 
that  purpose  by  the  public.  They  are  on 
the  right  of  way  ot  the  defendant.  Dow- 
dy waa  killed  about  10  o'clock  In  tbe  day. 
He  was  going  towards  the  depot,  and 
had  to  cross  one  of  the  tracks  to  get 
there.  He  walked  about  ftO  feet  b^ore  be 
was  struck.  A  witness  who  saw  him  and 
tbe  train  did  not  hear  the  whistle  blow; 
would  have  heard  It  If  it  bad  done  so. 
The  engineer  did  not  ring  his  bell.  If  he 
rang  bis  bell  or  blew  his  wbiatle,  or  slack- 
ened tbe  speed  at  the  public  crossinK  lust 
before  reaching  the  depot,  witness  did  not 
notice  It.  When  witness  first  saw  Dowdy 
he  was  walking  down  the  center  of  the 
middle  track.  He  tben  stepped  off,  and 
walked  between  the  tracks,  and  then 
stepped  on  tbe  side  track,  and  walked 
down  It  about  30  feet  before  tbe  train 
struck  blm.  It  be  had  looked  back,  he 
could  have  seen  the  train  coming  for  half 
a  mile.  He  looked  back  Jnst  as  the  train 
struck  him.  He  was  walking  rapidly  in 
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the  direction  of  tbe  depot  when  struck. 
(This  wltaew  stated  that  the  eoglDeer 
bad  time  to  blow  the  whistle  before  Dow- 
dy was  strack,  which  statement  was 
ruled  nat  on  defendant's  motion.  Plain- 
tiff's counsel  asked  tbe  witness  If  tbe  en- 
gineer did  not  have  time  to  signal  the  ap- 
proach ol  the  engine,  and,  bad  he  done  so, 
would  Dowdy  not  have  had  time  to  have 
gat  off  tbe  track.  The  court  snatalned 
defendant's  objection  to  Ibis  question.) 
Another  witness  testified  that  be  was 
staudlntr  on  the  platform,  and  bis  atten- 
tion was  not  particularly  called  to  the 
train  until  some  one  exclaimed  that  it 
had  hit  Dowdy;  and  tbat  he  could  not 
aay  posltlrely  whether  they  rang  the  bell 
or  not,  did  not  hear  It  If  they  did,  and 
was  close  enonfch  to  have  heard  It  had 
they  done  so.  Dowdy  and  bis  wife  lived 
very  near  the  railroad  track.  She  testified 
tbat  he  had  been  to  the  depot  that  mom- 
log,  had  forgotten  souietbing.  came  back 
for  It,  and  went  off  in  a  big  hurry,  afraid 
be  would  miss  bis  train,  leaving  tbe 
house  before  the  train  came;  that  she  did 
nut  hear  the  wblstle  blow  or  bellrlogtbat 
morning  as  tbe  train  approached  tbe 
crossing;  tbat  she  and  Iter  husband  were 
both  familiar  with  the  ^nnning  of  the 
trains;  and  that  "the  train  that  killed 
him  turned  rtf;ht  around  at  the  depot  to 

go  back  tn  Athens,  and  It  was  Ibis  train 
e  was  going  to  take."  Another  witness 
testified  tbat  Dowdy  was  killed  within  10 
or  20  steps  of  a  foot  crossing  near  the 
depot,  which  crossing  was  used  by  the 
public  who  transacted  business  with  the 
railroad;  that  he  was  killed  Just  a  little 
weat  of  the  trnck  croaaing  the  path ;  and 
that  the  engineer  eonld  have  seen  him  hall 
a  mile  down  the  track;  and  be  could  have 
seen  a  train  several  minutes  before  it 
■truck  him,  If  he  had  looked  back.  There 
was  also  testimony  as  to  the  value  of  the 
life  of  the  deceased. 

John  C.  Hart,  for  plaintiff  In  error.  J. 
B.  Camming  aaxA  Brj&n  Cammiagt  iov  de- 
fvndant  in  error. 

Pep  Cdriau.  Jodgment  affirmed  on  tbe 
main  bill;  eroaa  bill  dismissed. 

Blbcelkt.  G.  Jm  dlAsentins. 


(SS  Oa.  781) 

VAUGHN  T.  STATH. 
(Supreme  Court  of  Georgia.    Feb.  15,  1892.) 
Jdrt— Putting  Pinbl  on  Pbisosbh  — Waivbb— 

FRtSOKBU'g  StaTBUBNT  TO  JUKT  —  HOVIOIDB— 

Etidbnob— iNSTRUOTioira— New  Tbial. 

1.  nioueb  the  formality  of  potting  the 
pand  upon  aim  be  not  ezprcasly  waived,  if, 
without  informing  the  court  he  decUnea  to 
waive  it,  the  prisoner  acqoiesces  la  the  omla- 
aloD,  and  takes  part  in  tbe  selection  particu- 
lar Jurors  from  the  pand,  raising  no  question 
toatmine  the  failure  to  pot  the  panel  upon  him 
untU  after  the  full  traverse  jury  liaa  been  select- 
ed and  Bwom,  and  the  evidence  In  behalf  of  the 
state  introdnoed,  he  will  be  deemed  to  have 
wfdved  the  fmnallty  by  Us  sflenee  and  con- 
duct. 

2.  In  making  Us  statement  to  the  jmy, 
as  provided  for  statnte,  the  prisoner  not  be- 
ing Bworu  as  a  witn^a,  nor  subject  to  croes- 
examiQation,  nor  restricted  by  tbe  rules  of  evi- 
dence, he  cannot  lay  the  foundation  for  Intro- 


dndsf  erldeoce  ta  Us  fiivor  ^t  wvnld  otiipr> 
irlse  be  Inadmissible.  Hence  uncommmiieated 
threata  will  not  be  reoeived  nnlrss  they  are 
relevant  and  competoit  unaided  1?  the  contents 

of  the  statement. 

3.  Where  thoe  la  positive  and  uncontra- 
dicted evidence  by  sevts^  witnesses  that  the 
prisoner  fired  tiie  first  shot,  a  previous  uncom- 
mmiieated threat  of  tiie  deceased  that  he  would 
"do  up"  the  prisoner  Is  not  admissibie  in  e^ 
dence  as  tendbig  to  show  that  deoeaaed  flred 
the  first  shot;  there  befaig  no  •vidanoa  Oat  the 
deoeaaed  waa  armed. 

4.  The  general  tenor  of  the  charge  of  the 
court  on  the  trial  of  a  criminal  case  should  be 
shaped  by  the  evidence  alone  and  tiie  law  ap- 
plicable uiereto,  adding,  or  at  some  stage  of  the 
charse  incorporating,  the  statutory  proviriona 
touGoing  the  prisoner's  statement,  and,  in  ease 
of  spedal  request  to  diarge  oa  the  statooenti 
granting  such  request  If  uie  matter  requested 
be  appropriate.  Taking  the  whole  charge  of 
the  court  together,  there  was  no  error  com- 
mitted in  instructiiig  the  jurr,  nor  in  dedlning 
to  instTUct  aa  requested.  The  charge  waa  a 
clear,  full,  fair,  and  cwrect  ezporftion  of  the 
law  wtdicaUe  to  the  eas& 

5.  That  the  court  ezduded  evidMice  when 
it  was  first  offered  is  no  cause  for  a  new  trial 
if  the  evidence  was  afterwards  received. 

9.  The  statute  gives  the  prisoner  no  right 
to  make  more  than  one  statement.  'WheSer 
he  should  be  allowed  to  supplement  It  with  an- 
other is  discretionary  with  the  court, 

7.  There  waa  no  error  in  denying  a  new 
trial  on  any  of  the  grounds  stated  in  the  mo- 
tion. 

(Syllabns  by  tiie  Oonrt) 

Error  from  anperlor  coart,  Bibb  eonnty ; 
A.  L.  MiLLEK,  Judge. 

J.  W.  Vaughn  was  convicted  of  maa- 
slaughter,  and  brings  error.  Afflrroed. 

W.  B.  WiUingbiim,  HHrdemun,  Davis  A 
Tnroer,  and  Dessau  £  Bnrtlett,  for  plain- 
tiff in  error.  W.  H.  FsltoD,  Sol.  Gen.,  and 
Wm.  A.  Little,  Atty.  Gen.,  by  J.  H.  Lump- 
kin, for  tbe  titate. 

Blbcklbt.O.  J.  1.  In  Coehran  t.  State, 

62  Ga.  781,  cnonset  for  the  accused  did 
not  waive,  by  ucqutesccnce,  the  etat- 
ntury  reiiulrement  that  the  panel  should 
be  put  upon  the  accuaed,  but  gave  ex- 
press notice  at  the  time  that  it  waa 
not  waived;  the  language  being,  "We 
waive  nothing."  In  the  present  case, 
tbe  accused  and  bis  counsel  acquiesced  by 
silence  In  the  omisainn  to  put  the  panel 
on  him,  took  part  In  the  selection  of  par- 
ticular jurors  from  the  panel,  raised  at  the 
time  no  question  touching  failure  to  put 
it  upon  him,  and  allowed  the  trial  to  pro- 
ceed until  all  the  evidence  In  behalf  of  the 
state  had  been  Introduced,  and  the  state 
had  closed.  PnttIng  silence  and  conduct 
together,  there  can  be  no  doubt  that  the 
Waiver  was  complete  and  effective.  It  soch 
a  thing  could  be  waived  at  all.  And 
what  cannot  be  waived?  Ithas  been  said 
that  the  wh<de  trial  may  be  waived. 
LcMFKiN,  .1.,  In  Sarah  v.  State,  2SQa.  581. 
There  can  benudonbt  that  minor  matters, 
anch  aa  forme  and  ceremonials.  In  the 
course  of  the  trial,  whether  preacrfbed  by 
statnte  or  not,  may  be  waived.  A  right 
given  by  statute  may  be  more  certain,  bnt 
Is  not  more  sacred,  than  one  given  hy  the 
common  law.  With  respect  to  either,  the 
accused  Is  entitled  to  have  it  administered 
to  him,  unless  he  waives  It.  But,  if  he  does 
waive  it,  he  suffers  no  Injustice,  after  bla 
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TcaiTertaaa  beeo  acted  upon,  ir  he  1b  held 
to  abide  by  It.  Public  policy  seems  to  be 
tbe  only  llmftBtlon  npon  tbe  power  of 
waiver,  wtaetber  Id  criminal  trials  or  auy- 
tblng  else.  Code.  {  10;  Logan  v.  State»  88 
6a.  266. 12  S.  £.  Rep.  406. 

2.  AssiimlDK  for  the  present  that  the  nn- 
eomftiuDicated  threat  made  by  the  alaln 
agrslnst  the  slayer  was  Inadmissible  as 
eTldenee  tor  the  Itttter,  unless  rendered  ad- 
missible by  his  statement  to  the  court  and 
jury,  made  at  the  trial  In  the  exercise  of 
tbestatotory  prlTllej^e  secared  to  him  by 
iiec.tion  4687  of  tbe  Code,  the  qoestloD  fa, 
eonid  the  statement  serve  as  a  foundation 
for  Introducing  tbe  threat?  I'he  state- 
ment is  not  made  under  oath.  Tbe  ac- 
euBed  is  not  sworn  as  a  witness.  He  la 
uot  subject  to  crosH-exarolnatlon  without 
bia  consent.  He  is  unrestricted  by  the 
mlea  of  evidence,  and  may  state  any  fact 
as  to  the  condition  of  his  own  conscious- 
uese.  or  as  to  what  he  saw,  heard,  or  be- 
lieved at  the  time  of  the  homicide.  Cox- 
well  V.  Stale,  66  Oa.  309.   Not  even  his 

general  credibility  Is  subject  to  attack, 
oyle  V.  State,  77  Oa.  613.  Is  he  entitled 
to  corroborate  his  statement  by  evidence 
that  would  be  wholly  Inadmissible  (or 
any  other  purpiwe?  It  ao,  the  privilege  of 
statement  raljeht  be  more  valuable  than 
that  of  teatlfylDg:  for  tbe  testimony  of  a 
wltnees  can  be  adduced  only  upon  terms 
of  croas-pxamlnation,  and  snbsequent  cor- 
roboration may  be  largely  discounted  by 
what  baa  been  drawn  out  on  croBs-exam- 
InattoD.  Tbe  statute  Is  silent  as  to  cor- 
roborating tbe  mere  statement  of  tbe  ac- 
cused, and,  while  it  allows  tbe  Jury  to 
believe  it  in  preference  to  the  aworn  testi- 
mony, it  seems  to  contemplate  that  tbe 
statement  shall  compete  wltb  sworn  testi- 
mony alngle-bauded,  and  not  that  It  shall 
have  tbe  advantaee  of  being  reinforced  by 
facta  which  do  not  weaken  the  sworn  evi- 
dence other  wise  than  byatrengtbenlng  the 
statement  opposed  to  It.  If  tbe  accused, 
by  electing  what  matter  he  will  Inject  into 
bis  statement,  could  render  this  or  that 
fact  which  lies  outside  both  of  the  state- 
ment and  tbe  evidence  adralsoible  when  it 
would  otherwise  be  Inadmissible,  bis  priv- 
ily woald  be  not  merely  one  of  making 
a  statement,  but  one  of  making  evidence 
in  bis  behalf  out  of  that  which  was  not  evi- 
dence, until  he  chose  to  give  It  an  eviden- 
tiary stamp  by  Introducing  something  In- 
to his  statement  to  wliich  it  would  be  per- 
tinent. If  be  could  do  this,  he  might  send 
the  evidence  spinning  off  through  forensic 
sp&ce  In  any  dlrectluo  be  might  choose  to 
give  it. 

3.  The  statement  of  the  accused  was  to 
the  effect  that  the  deceased  commenced 
the  attack,  and  Ured  the  first  shot.  Sev- 
eral eyewltnesBes  testified  thatthe accused 
commenced  tbe  attack  by  firing  the  first 
shot  himself,  and  there  was  no  evidence  to 
tbe  contrary,  and  none  that  tbe  deceased 
was  armed.  Putting  tbe  statement  oot 
u(  qneation,  there  la  nothing  to  contradict 
tbe  witnesses  who  testified  that  the  ac- 
cused not  only  fired  the  first  shot,  but  all 
the  shots  that  succeeded.  The  uncommn- 
nlcated  threat  offered  In  evidence  and  ex- 
cluded was  that,  two  or  three  hours  be- 
fore tbe  homicide,  the  deceased  aald  with 
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an  oath  "that  he  Intended  to  do  Vaughn 
up. "  Tbe  purpose  of  offering  this  testi- 
mony, as  announced  at  the  time,  was  to 
Illustrate  the  state  of  tbe  speaker's  mind, 
and  the  probablli^  that  lie  made  the  at- 
tack, as  claimed  by  tbe  accused.  Bis 
state  of  mind  needed  no  lllnatration,  ft 
there  was  no  conduct  on  bis  part  which 
put  the  accused  In  real  or  apparent  dan- 
ger. According  to  tbe  evidence  of  the 
eyewitnesBes,  there  wns  no  such  conduct, 
or,  if  any,  it  was  not  until  after  the  ac- 
cused had  commenced  to  shoot.  This  be- 
ing so,  tbe  threat  waa  no  more  pertinent 
In  tbia  ease  than  was  the  threat  sought 
to  be  proved  In  Vann  v.  State,  88  Oa.  46,  8 
S.  B.  Bep.  045.  In  Vann's  Case  the  ey». 
witnesses  testified  that  White  was  walking 
away  when  Vann  shot.  In  the  pi*esent 
case  the  parties  were  standing  face  to 
lace  In  tbe  public  atruet,  one  of  tbem  armed 
with  a  pistol,  and  tbe  other,  so  far  us  ap- 
pears, unarmed.  Whether  the  first  uhot 
or  a  Bubseqaent  one  Inflicted  the  mortal 
wound  Is  not  certain,  but  the  Hvldence  Is 
uncontradicted  that  the  first  was  fired  by 
Vaughn.  The  holding  In  Keener's  Cane.  18 
Ga.  194,  was  that,  when  previous  threats, 
without  any  overt  act,  are  sought  to  be 
Introduced  by  the  defendant  by  way  of 
Joattflcatlon,  it  most  be  shown  that  they 
bad  been  communicated;  a/iCer,  If  used 
merely  to  show  the  state  of  mind  or  feel- 
ing on  tbe  part  of  the  deceased.  In  that 
case  the  threats  wer**  held  admissible  as 
tending  to  explain  with  what  Intent  and 
feeling  the  deceased  went  to  the  brothel 
in  which  the  homicide  wascommltted,  and 
there  engaged  in  hoatlle  demonatratlonH 
against  Keener,  who  was  In  tbe  bedroom 
of  the  woman  for  whose  favors  the  two 
men  were  rivals.  In  the  present  case  the 
meeting  was  casual  In  the  public  street, 
and  the  threat  was  irrelevant  for  any 
purpose  save  tbe  ultimate  one  indicated 
by  the  announcentent  when  it  was  offered ; 
that  is,  to  Illustrate  the  probability  that 
the  deceased  made  the  attack,  as  claimed 
by  the  accused.  Were  the  ascertainment 
•f  the  attacking  purty  dependent  upon 
mere  probability,  and  not  pot  out  of  ques- 
tion by  tbe  direct  evidence,  an  uncom- 
muntcated  threat,  accordlns  to  many 
authorities,  would  be  admissible.  Wig- 
gins V.  People,  98  U.  S.  465;  Stokes  v.  Peo- 
ple. S8  N.  Y.  166;  People  v.  Scoggins,  87 
CqI.C7«,1  Hurr.&  T.  Cas.  Self-Def.  596 ;  Peo- 
plev  AUvtre,55Cal.263.  Thesublectof  un- 
communlcated  tbreatsbas  been  dealt  with 
by  this  court  In  several  cases  besides 
those  of  Keener  nnd  Vann.  See  Carr  v. 
State,  14  Oa.  858;  Ungo  v.  State,  29  Oa. 
470;  Hoye  V.  State.  88  Oa.  718;  Peterson 
V.  State,  60  Ga.  142. 

4.  The  jury  trying  a  criminal  case  are 
sworn  to  give  a  true  verdict  according  to 
evidence.  It  Is  Important  for  them  nut 
to  confound  the  prlnoner'n  statement  with 
tbe  evidence,  or  the  evidence  with  the 
statement.  Tbe  statute  allows  them  to 
give  the  statement  such  force  as  they  think 
proper,  and  even  to  believe  It  In  preference 
tu  the  sworn  testimony.  In  charging 
them  the  court  should  keep  the  evidence 
distinct  from  the  statement,  and  shape 
tbe  general  tenor  of  tbe  charge  by  the  evi- 
dence alone,  and  tbe  law  applicable  to  it; 
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for,  It  the  court  aboald  mtngle  evidence 
and  stateiuent  together,  the  jary  mlflbt 
find  U  difficult  to  aeparate  them,  and 
mifftat  latl  tn  naderstaDd  the  Import  ot 
the  Instmetloue  delivered  from  the  b(>ncb. 
At  some  etage  of  the  charge  the  Btatutory 
provisions  touching  the  ncatement  ou^ht 
to  be  made  known  to  the  Jury,  and  tlile, 
as  has  Irequeotly  been  anggested  by  this 
court,  Is  usually  enough  to  say  toucb- 
ing  the  statement.  The  statute  on  that 
aubjeet  la  so  plain  and  ejcpllclt  as  to  need 
no  exposition  or  comment.  If,  bowever, 
a  special  request  to  charge  on  any  matter 
of  defense  set  up  In  the  statement  la  made 
In  writing;  the  request  unght  to  be  grant- 
ed when  the  charge  requested  Is  applica- 
ble to  the  matter  ot  the  statement,  and 
expressed  In  appropriate  terms.  This  Is 
the  best  method  of  conducting  the  some- 
what complicated  and  anomalous  system 
\:t  trial  which  prevails  In  this  atate  In  con- 
sequence uf  the  statutory  privilege  of  an- 
nexing unsworn  statement  to  the  sworn 
testimony.  Thestatement  may  have  the 
effect  of  explaining,  supporting,  weaken- 
ing, or  overcoming  the  evidence,  but  still 
It  Is  something  different  from  the  evi- 
dence; and  to  confonnd  one  with  the  oth- 
er, either  explicitly  or  Implicitly,  would 
be  confusing,  and  often  misleading.  The 
Jury  are  to  give  the  statement  such  force 
as  they  think  proper.  Its  rlgbttal  force 
maybe  either  against  the  prisoner  or  for 
him,  or  It  may  be  entitled  to  none  what- 
ever. The  Jury  are  to  deal  with  It  on  the 
plane  of  statement,  and  not  on  the  plana 
of  evidence,  and  may  derive  from  It  anch 
aid  as  they  can  in  reaching  the  truth. 
The  law  flies  no  value  upon  it;  It  is  a 
legal  blank.  The  jury  may  stamp  It  with 
such  value  as  they  think  belongs  to  It. 
We  have  carefully  examined  the  charge 
given  In  tbia  case,  both  as  to  the  parts 
complained  of  and  those  not  excepted  to, 
and,  reading  all  of  it  together,  It  waa  a 
full,  fair,  clear,  and  correct  exposition  of 
the  law  applicable  to  the  facta.  There 
was  nu  error  in  Instructing  the  hiry,  or  in 
declining  to  instruct  as  requested.  In  so 
far  as  the  requests  were  sound,  their  sub- 
stance was  embraced  tn  the  charge  as 
given.  The  time  at  ourcoramand  will  not 
Hofflce  for  discussing  tbemany  particulars, 
some  of  them  very  nilnote,  involved  in  the 
objections  made  to  the  charge,  and  In  the 
requests  which  were  tiecllned. 

6-7.  The  other  rulings  made  by  this 
court  In  the  case  are  left  to  stand  upon 
the  announcement  of  thf^m  contained  In 
the  beadnotes.  They  seem  to  require  no 
discussion  or  elaboration.  Aathe  accuaed 
was  convicted  of  manslaughter  only,  he 
got  at  the  hands  of  the  Jury  all  the  miti- 
gation which  the  most  favorable  view  of 
the  facts  would  Justify. 

Judgment  affirmed. 
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WHZTEHSAD  r.  FATTEBSON  et  sL 
(Supreme  Court  of  Georgia.    Feb.  18,  1892.) 
HuataBMMtn—JvDaunti't  ox  Bond— Whsk  Bk- 
TRT  Allowed. 

1.  Under  the  act  of  October  15,  1885,  the 
plaintiff  In  garnishment  is  not  entitled  to  enter 
a  Judgment  nptm  the  bond  given  by  the  defmd- 


ant  to  dissolve  the  garDlshment  nntU  the  plain- 
tiff "shall  obtain  the  judgment  of  the  conrC 
where  said  gamlslmient  ie  pending  against  Hie 
property  or  funds  against  which  gunlshment 
was  Issued."  Until  the  Judgment  here  spoken 
of  has  been  obtained.  It  u  not  too  late  for  the 
defendant  to  set  up  that  no  valid'  judgment 
against  him  for  the  plalntUTs  debt  nas  been 
rendered,  or  that,  If  rendered.  U  has  ben 
discharged  by  release  or  otherwise. 

2.  As  the  motion  to  enter  Judgment  upon 
the  bond  could  not  have  been  granted  without 
a  previous  judgment  dispo^g  of  the  garnish- 
ment, the  reason  given  by  the  court  for  deny- 
ing the  motion  is  immaterial,  the  motion  Itsdf 
bemg  premature. 
(Syllalnia  by  the  Gonrt) 

Error  from  city  coort  of  Macon;  JOBir 
F.  Boas,  Judge. 

Garnishment  proceedings  by  W.  H. 
Whitehead  ogalnst  Patterson  and  others. 
The  court  refused  to  strike  Fattrrsou's 
answer  from  the  flle,  though  not  filed  at 
the  term  to  which  garnishment  was  re- 
turnable, and  also  refused  to  enter  Judg- 
ment on  the  bond  xiven  to  dissolve  the 
garnishment.  Plaintiff  brings  error.  Af- 
firmed. 

Matt.  R.  Freeman,  for  plaintiff  In  error. 
B.  W,  PatteraoD,  for  defendants  In  error. 

Bleckley,  C.  J.  1.  The  act  of  October 
16, 1885,  made  an  Important  change  In  the 
law  of  garnishment.  It  contemplates 
that  there  shall  bo  no  liability  upon  the 
bond  given  to  dissolve  a  garnishment, 
unless  the  fund  or  property  In  the  bands 
of  the  garnishee  Is  adjudged  to  be  subject 
to  garnishment.  Until  this  question  has 
been  adjudicated,  it  Is  not  too  late  for  the 
defendant  in  the  garnishment  proceeding 
to  set  up  that  no  valid  Judgment  against 
him  for  the  plaintiff's  debt  baa  been  ren- 
dered, or  that,  if  rendered,  It  has  been  dis- 
charged by  release  or  otherwise.  Conse- 
quently the  court  did  not  err  In  refusing 
to  strike  the  answer  Bled  by  Patterson, 
because  not  filed  at  the  term  to  which  the 
gurnlsbraent  was  returnable. 

2.  Nor,  for  the  same  reason,  was  there 
any  error  in  overruling  the  motion  to  en- 
ter up  Judgment  on  the  bond.  This  mo- 
tion could  not  be  granted  in  the  abaenee 
of  a  previous  Judgmeut  disposing  of  tbe 
garnishment.  The  court  may  have  given 
a  wrnng  reason  fordeuying  the  motion, 
but  this  was  immaterial:  for,  upon  the 
showing  which  was  before  the  court,  the 
motion  waa  premature.  Tbe  act  which 
controls  the  case  will  be  found  In  Acts 
1884^,  p.  96.  Judgment  affirmed. 
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(Bopreme  Court  of  Georid^  April  4,  1892.) 

Obscene  asd  Vclqah  Lasodaoe  i.v  Peesescb 
OP  A  Female— What  Constitl'tes. 
The  langu^,  "Xou  are  a  God  damn  low- 
down  SOD  of  a  bitch,"  though  profane,  coarse, 
opprobrloas,  and  abusive^  Is  not  obscene  and  tuI- 
gar,  inasmuch  as  the  word  "bitch,"  applied  to  a 
woman,  does  not,  in  its  ordinary  sense,  import 
prostitution.   It  follows  that  the  utterance  of 
these  words  is  not  an  offense  agnlnat  that  part 
of  section  4372  of  the  Code  which  declares  it  a 
misdemeanor  to  use  obscene  and  vulgar  lan- 
guage in  the  presence  of  a  female.  ' 
(Syllabus  by  the  Court) 
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Error  from  mperior  eonrt,  Catoosa 
eoBoty;  I.  W.  Milnkb,  Jodge. 

W.  N.  Sbleldfi  WAH  convicted  of  hsIdk 
obHceofl  and  vuiKar  loogaage  in  the  pres- 
ence of  a  female.  A  niottuD  lu  arrest  of 
iDdgment  waa  overruled,  and  defendant 
brings  error.  Reversed. 

Hackett  A  Mauo,  fur  plaintiff  In  error. 
A.  W.  JYte.  Sol.  Gen.,  for  the  State. 

Blbcei.et,  C.  J.  Tbe  utfense  laid  In  the 
Indictment  Is  alleged  to  have  been  cum* 
mltted  on  tbe  26th  day  of  December.  1889. 
Tbe  statute  applicable  to  It  is  section  4S7S 
ol  the  Code,  which  reads  as  follows: 
"Any  person  who  sball,  without  provoca- 
tion, nse  to  or  of  another,  and  In  hia  pres- 
ence,  opprobrious  words  or  abusive  lan- 
guage tending  to  cause  a  breach  of  tbe 
peace,  or  who  shall,  in  like  manner,  use 
obscene  and  vulgar  language  in  the  pres- 
ence  of  a  female, shall  be  guilty  of  a  mlsde* 
meaner,  and,  on  conviction,  shall  be  pun- 
ished as  prescribed  In  section  4310  of  this 
Code:  provided,  that  no  court  In  this 
state  shall  have  Jurisdiction  to  Inquire  In- 
to the  offenses  set  forth  In  this  section,  ex- 
cept upon  presentment  made,  or  Indict- 
ment fonnd.by  the  grand  jury  of  tbe  coun- 
ty in  which  the  offense  has  been  commit- 
ted.** -There  were  two  counts  in  the 
Indictment, — the  first  cfaaiging  the  use  of 
tbe  words,  "You  are  a  God  damn  low- 
down  son  of  a  bitch,"  to,  of,  and  In  the 
presence  of  Ed  Etherldge ;  the  second 
chaining  tbe  use  of  tbe  same  words  to 
and  of  Etberldge,  In  tbe  presence  ol  Mrs. 
M.  E.  Dedman.  Tbe  Jury  found  the  ac- 
cused guilty  on  the  second  count,  and  a 
motion  made  by  blm  In  arrest  of  Judgment 
was  overmled  by  tbe  conrt.  The  indict- 
ment was  sufficient  to  uphold  a  convic- 
tion UD  tbe  first  count,  but  not  on  the  sec- 
ond. At  the  time  these  words  were  spok- 
en. It  was  not  an  offense,  apart  from  any 
tendency  to  produce  a  breach  of  the  peace, 
to  use  profane  language  tn  tbe  presence  of 
a  female,  though  It  was  afterwards  made 
so  by  tbe  act  nf  December  29,  1890.  Acta 
1890-01.  p.  83.  Tlie  words  charged  are 
coarse  and  profane,  opprobrious  and 
abusive,  but  they  are  not  obscene  and 
vulgar.  They  were  spoken  of  a  man.  and 
the  word  "bitch"  referred  to  hia  mother. 
Taken  in  Us  ordinary  sense,  tbe  word,  so 
applied.,  does  not  Import  prostitution. 
Seburiek  v.  Kollman,  5A  Ind.  886;  K.  v. 
H.^  20  Wis.  252.  There  is  no  allegation 
that  the  word  was  taken  or  understood 
in  other  than  its  ordinary  sense  by  Mra. 
Dedman,  or  that  It  was  Intended  by  the 
speaKer  to  be  otherwise  construed.  Had 
such  an  allegation  been  made,  the  element 
ol  obscenity  and  vnlsarlty  might  thus 
have  been  brought  Into  the  Indictment, 
Tbe  like  has  been  done  by  pleading  In  civil 
cases.  Logan  v.  Logan,  77  Ind.  558. 
Tbe  court  erred  in  not  arresting  the  judg- 
ment. Judgment  reversed. 

(88  Oa.  «M) 

BARNES  V.  MAYS. 
(Supreme  Conrt  of  Georgia.  Jan.  18,  1892.) 

JimiOIAL  Sl.LBS  —  AnREBMENT  TO  RSPBAiy  rROH 
BlDDISO— PbaUD— EVIDBSCE. 

1.  A  piTson  wishing  to  purchase  land  at  ad- 
ndnlslrator'a  sale  oonumts  a  traod  ^nj  hiring  an- 


other not  to  bid  agiUnst  him.  On  dlaooveiy  of 
the  trand  after  tbe  sale  has  been  constunmated, 

the  purchase  money  paid,  and  a  conveyance  «^ 
ecated,  the  sale  will  be  set  aside  at  the  Instanoa 
of  the  administrator. 

2.  To  show  that  the  fi-and  was  Injorions  to 
the  estate,  evidence  of  the  omoont  which  the 
snjppressed  competitor  Intended  to  Ud  Is  ad* 
missible. 

(Syllabus  by  the  Court.) 

Error  from  supBrior  court.  Hall  eono- 
ty ;  C.  J.  Wellbobn,  Judge. 

Action  by  J.  M.  Mays,  as  admlnlstrAtor, 
against  Joseph  Barnes,  to  aet  aside  a  sale 
of  land.  Judgment  for  plaintiff.  Defend- 
ant brings  error.  Affirmed. 

J.B.  Estea  and  Q,  H.  Pryort  for  plainttfl 
in  error.  R.  H,  Baker  and  £.  H.  Deaiit  for 
defendant  In  error. 

-  BlrcklrY',  C.  J.  1.  This  seems  as  plain 
a  case  as  could  be  presented  to  a  conrt. 
The  gtiueral  morality  of  tbe  law  is  higher 
than  many  good  people  suppose.  It  la 
very  mucb  higher  In  the  matter  of  guard- 
ing public  sales  of  property  against  col- 
lusive combinations  to  auppreas  bidding. 
The  standard  It  baa  In  view  is  not  mere^ 
conscience,  bnt  enlightened  conscience,  ft 
condemns  not  only  what  the  average 
man  would  regard  as  fraudulent,  but 
what  be  ought  to  regard  as  contravening 
a  sound  public  policy.  No  doubt  many 
well-meaning  persons,  in  their  pursuit  of 
gain,  violate  the  law  In  this  respect,  with* 
out  being  aware  that  their  eondact  lain 
tbe  least  repretaenslbte.  Tbey  are  not 
without  conscience,  but  without  snfllefent 
light;  the  law  is  better  than  tbey  take  It 
to  be.  Id  tbe  present  case  tbe  defendant 
bpluw,  Mr.  Barnes,  deliberately  hired  Mr. 
Pierce,  whom  he  knew  was  likely  to  be  a 
competing  bidder,  not  to  bid  agalnsi; 
him.  Tbe  result  was  that  be  purchased 
tbe  land  for  $600,  when,  but  for  this  col- 
lusion, it  wonld  have  brought  mocb  more. 
Mr.  Pierce  would  have  bid  for  it  $1,000. 
Tbe  sale  was  consummated,  the  purchase 
money  received,  and  the  conveyance  made, 
before  the  administrator  discovered  tbe 
fraud  which  had  been  perpetrated  by  tbe 
purchaser.  This  fraud  vitiated  the  sale, 
and  afforded  a  ground  for  rescission  at 
the  election  of  the  administrator.  After 
tendering  or  offering  to  pay  back  the  pur* 
cbase  money,  he  brought  tbe  present  suit 
to  enforce  this  right.  There  can  be  no 
doubt  that  the  law  is  with  him.  Very 
many  authorities  on  tbe  general  iiuestlon 
are  cited  In  Greenh.  Pub.  Pol.  183  et  seq. 
That  the  prohibition  against  buying  off 
competition  applies  to  sales  by  adminis- 
trators Is  manifest,  and  this  court  has  so 
ruled.    Graham  v.  Th^ls.  47  Ga.  479. 

2.  Evidence  that  Pierce  Intended  to  bid 
$1,000  was  admissible  to  show  that.  In 
point  of  fact,  the  fraud  was  Injurious  to 
the  estate  which  tbe  administrator  repre- 
sented. To  render  this  evidence  admis- 
sible, it  was  not  necessary  that  Barnes 
should  know  bow  much  Pierce  Intended  to 
bid ;  It  was  enough  that  be  knew  that 
Pierce  Intended  to  bid  something.  Per- 
haps not  even  this  much  knowledge  was 
requisite ;  for.  when  one  hires  another  not 
to  bid  at  a  contemplated  sale  which  the 
law  requires  to  be  made  at  public  outcry, 
the  two  persons  thus  contracting  are 
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conspirators,  and  the  IgnoraDce  of  one 
of  what  the  utber  actaafiy  iatenda  Is  ot 
Utile  comieqaeiice.   Jadgment  afflrmiBd. 


Q»  Qa.  61S) 

LOVE  et  al.  t.  ANDERSON, 

(Supreme  Court  of  Georgia.  May  2,  1892.) 

HoMEBTKAD— Bight  of  Hetsbakd  to  Costbt  to 
Wife— Death  of  Wnx)w  withoot  Issdb— Db- 

SCBNT. 

1.  A  homestead  set  apart  March  26.  1877, 
under  the  eonstitutlon  of  1868,  for  the  benefit 
of  a  wife  and  minor  children,  was  not  subject 

-to  altenatioD  by  the  husband  to  the  wife,  any 
more  than  to  any  one  else,  without  an  order  of 
the  judge  ot  the  superior  court  for  reinvestment, 
as  prescribed  in  the  act  of  February  26,  1876, 
(Code,  8  2025.)  This  was  true,  although  at  the 
time  of  the  attempted  aiieuation  the  wife  was 
the  sole  beneficiary  of  the  homestead,  the  minor 
children  having  then  attained  their  majority. 

2.  The  wife,  after  the  death  of  the  husband, 
having  continued  to  enjoy  the  benefit  of  the 
homestead  up  to  the  Ume  of  her  own  death,  was 
neither  entitled  to  dower,  nor  to  a  ctiild's  pan, 
and  at  her  death  the  pridperty  reverted  to  the 
husbaud's  estate;  and,  she  having  left  no  cliild, 
it  descended,  by  virtue  of  the  act  al>ove  referred 
to.  (Code,  e  2024.)  exclusively  to  the  children  of 
the  husband  by  a  former  wife. 

(SylhibuB  by  the  CoorL) 

Frror  from  Ruperlor  coort,  Falton  caan- 
ty:  M.  J.  Clarke.  Judg^. 

Petition  Andenion,  as  admlnlatratnr 
ot  Jordan  Love,  deceased,  against  Willis 
liove  and  others,  prayinK  the  court  to  di- 
rect the  distribution  of  the  funds  ftrislng 
on  the  sale  of  land  whicli  had  been  set 
spart  as  a  homestead,  and  which  intes- 
tate bad  subsequently  conveyed  to  bis 
(the  Intestate's)  wife,  now  deceased.  The 
court  decreed  that  the  fund  be  distributed, 
one  third  to  Wllllu  and  one  tbird  to  Anna 
Lore,  children  of  Intestate  by  a  first  mar- 
riaffe,  and  the  romaloder  in  equal  propor- 
tions to  the  heirs  of  Miranda  Love,  his  sec- 
ond wife.  To  this  declstuD  the  heirs  of 
Miranda,  "  and  also  Willis  Love  and  Anna 
Love,  coplaintiffs  In  error,  being  made  so 
by  the  said  codefendants,"  excepted,  and 
alleired  that  the  court  erred  In  the  deci-ee. 
and  In  not  decreelufc  that  the  beira  of  Mi- 
randa shonld  recelre  the  entire  fund  rc- 
malnluK  In  the  hands  of  the  administra- 
tor, and  in  adjudging  the  deed  to  be  70id. 
The  heirs  of  Jordan  Lore,  "and  also  Jeff 
Grwin,  Matilda  Simmons,  Sarah  Aon  Hill, 
and  Matilda  Davia,  (heirs  ot  Miranda,)  co- 
plaintiffs  in  urror  In  tbls  cross  bill  of  ex- 
ceptluDs.  being  made  so  by  said  codefend- 
ants,**  excepted  by  cross  hill,  and  alleged 
that  the  court  erred  in  making  the  decree, 
and  In  not  decreeing  that  Willis  and  Anna 
Luve  should  receive,  Cfich,  one  half  ol  the 
amount  remaiolnR  In  the  hands  of  the 
administrator.  Rerened  on  cross  bill  of 
exceptions. 

The  folio  wins  1"  the  official  report : 

This  case  was  tried  In  the  edurt  below 
before  the  Judge  without  a  Jory.  It  was 
agreed  that  the  facts  were  as  follows: 
Jordan  Lore  died  in  Janoary,  1888. 
Plaintiff  was  appointed  his  administrator 


In  Angnst»1889.  Deceased's  wbole  estate 
consisted  of  8  house  and  lot  In  Atlanta. 
This  propertj  was  on  Marcb  26,1877,  upon 
petition  of  Bflranda  Lore,  wife  of  Jordao 
Love,  set  apart  as  a  homestead  for  the 
benefit  of  herself  and  Willis  and  Anna 
Love,  two  minor  children  of  Jordan  by  a 
former  marriage,  WilUa  belngtbenlB  years 
old  and  Anna  14.  On  May  4, 1887.  Jordan 
Love  executed  and  deUvered  to  his  wife  a 
deed  conreylng  to  her  In  fee  simple  tbehotiiw 
and  lot.  the  eunslderatlon  recited  in  the 
deed  being  $10.  Miranda  died  about  six 
months  after  her  husband's  death.  The 
administrator  regularly  sold  the  property 
in  November,  188U,  executing  to  the  pur- 
chaser the  usual  conveyance.  The  pur- 
chase money  received  was  91,900,  of  wblcb 
taeiiaapald  out  several  amounts  for  the  es- 
tate, approved  by  all  the  parties  to  tbla 
suit.  The  remainder  of  the  fund  Is  the 
Bubjectof  controversy  between  the  heirs  of 
Jordan  Love,  to  wit,  Anna  and  Willis 
Luve,  and  the  heirs  of  Miranda  Love,  to 
wit,  her  mother,  her  brother,  and  two  sis- 
ters. The  petition  was  filed  to  have  the 
court  direct  the  administrator  aa  to  the 
proper  disposition  ol  the  land  under  the 
facts  stated.  The  two  children  of  Jordan 
Love  contend  that  the  deed  from  him  to 
his  wife  is  void,  because  the  property  em- 
braced in  It  was  then  the  subject  ot  a 
homestead,  and  could  not  be  alieaated, 
and,  as  a  consequence,  the  title  to  the 
property  was  In  Jordan  to  the  moment  ot 
Ills  deatb,  and  thereupon  Immediately  de> 
scended  to  his  heirs,  (as  stated  in  the 
opinion  rendered  by  the  court  below.) 
As  stated  in  their  answer,  they  contend 
that  Miranda  Love  having  by  operatUm 
of  law  a  conditional  life  estate  vetited  lo 
her  In  the  use  of  the  homestead  property, 
of  which  the  death  of  ber  husband  did  not 
deprive  her,  and  wtalcb  atlll  remained  a 
homestead  until  her  deatb,  she  never  bar- 
ing married  or  done  any  thing  to  put  an 
end  to  said  homestead  and  life  estate,  at 
the  lustant  ot  ber  death,  and  not  until 
then,  the  fee  of  the  property  reverted  to 
the  estate  of  Jordan  Luve,  and  they,  bis 
children,  were  then  the  sole  heirs  at  law 
of  Hald  Jordan;  and  that  the  deed  was 
rold  for  gross  inadeqnacy  ut  considera- 
tion and  fraud,  etc.  The  heirs  of  Miranda 
contend  that  the  deed  Is  valid,  notwltb- 
stundint;  the  hon)eHtead,and  tbaC  she  died 
the  owner  of  the  uroperty.  and  they,  as 
her  heirs,  areeutltled  to  the  same.  The 
court  betow  held  that  the  deed  was  void, 
because  made  during  the  existence  of  the 
homestead,  and  that  the  title  to  the  prop- 
erty was  in  Jordan  up  to  liis  death,  and 
thereupon  descended  immediately  to  his 
heirs,  and  decreed  that  the  fund  in  question 
be  distributed,  one  third  ro  Wlills  und  one 
third  to  Anna  Love,  and  the  remainder  in 
equal  pruportiou  to  the  heirs  ut  Miranda. 

John  M.  Slatoa,  lot  plaintiffs  In  error. 
George  S.  Thomas,  S.  N.  Cona&Uyy  Porter 
ElrjK,  and  George  HUlyer,  for  defendant 
in  error. 

PRR  CDSIA.U.  Judgment  affirmed.  On 
cross  bill  ot  exceptlona  rerersad. 
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RIOHMOND  ft  D.  B.  OO.  t.  JBFTBBSON. 
(Supreme  Gomt  of  Geox^a.    Mar  2, 1892.) 

CaBRIBKS— RiGBTS  Of  COLOKBD  pAUBHGaitfr— IK- 
BCLTS  AXD  1.NJDUIB8  FROM  OtHBB  pASflBHOaBfl — 
LlABILITT  OF  COUPANY— RXCESaiVB  DAMAGES. 

1.  A  colored  passenger  npoo  a  railwar  train 
la  entitled  to  the  aame  protectioo  aealnBt  drunk- 
en  and  Tioleat  men  seeking  to  molest,  ontrage, 
and  hamlliate  him  aa  a  wtute  passenger.  This 
protection  must  be  afforded  by  the  conductor 
to  the  extent  of  all  the  power  with  which  he  is 
clothed  bj  the  company  or  by  the  law,  and  iiis 
failure  to  afford  It*  when  he  has  knowledge 
that  there  is  oecas.OB  tOr  his  interference,  wUl 
■abject  the  company  to  liability  in  damagea. 

2.  A  Terdlct  for  91«000  In  this  cava  waa 
not  excessive. 

(Syllabns  by  the  Court) 

Error  from  city  courfc  of  .Atlanta ;  How- 
ard Van  Kppb,  Judge. 

Action  by  Robert  JeBerson  agalast  the 
Blchmond  ft  Danvflle  Railroad  Company 
(or  injuries  received  from  fellow  passen- 
ge».  JndgraoDt  fur  plalutltf.  Defendant 
brings  error.  AfiBrraed. 

The  following  Is  the  official  report. 

JefTersori  sued  the  railroad  company  for 
damagea  on  account  ot  an  asuault  and 
battery  committed  upon  him,  while  a  paH- 
senger  on  tlie  train  of  defendant,  by  two 
Intoxicated  men,  wbo  came  Into  the  car 
In  wblch  plaintiff  was  seated,  and  wbere 
be  waa  conducting  himself  in  a  proper 
manner,  and  iu  which  It  was  proper  for 
hlu  to  be.  The  declaration  also  alleged 
tbat  he  called  on  the  conductor  ot  the 
train  to  protect  him.  and  the  conductor 
only  amiled  and  walked  ott  without  Inter- 
fering or  attempting  to  Interfere,  wltbout 
doing  anything  to  relieve  plaintiff  from  bis 
embarrassing  and  dangerous  condition, 
and  without  even  so  much  as  speaking  to 
the  men  assaulting  plaintiff,  etc.  The 
plaliitiH  obtained  a  verdict  for  fl.OOO,  and 
defendant  moved  for  a  new  trial,  which 
motion  was  overruled,  and  It  excepted. 
The  gnmnde  of  the  motion  were  tbat  the 
verdict  was  contrary  to  evidence,  without 
evidence  to  support  It,  decidedly  and 
strongly  against  the  wt^igbt  of  the  evi- 
dence, Rhowtng  undue  bias  and  prejudice 
affainst  defendant,  and  for  an  amount 
grossly  excessive.  Also,  because  the  court 
cbargedr  "To  this  end,  our  law  invests 
conductors  ol  passenger  trains  with  all 
the  powers,  dntlefi,  and  responsibilities  ol 
police  officers,  wblle  on  duty  on  trains. 
When  a  person  Is  guilty  of  disorderly  cnn- 
dnct,  or  usej  any  obscene,  profane,  or  vul- 
gar language.  In  passenger  trains,  the  con- 
ductor may  stop  the  train  at  the  place 
wbere  the  offense  Is  committed,  or  at  the 
next  stopping  place  of  said  train,  and  eject 
each  passenger,  and  the  conductor  may 
command  the  assistance  of  the  employes 
of  the  company  and  of  the  passengers  on 
the  train  to  assist  Id  such  removal;  or  the 
conductor  may  detain  a  disorderly  passen* 
gcr.  and  deliver  him  over  to  tbe  author- 
ities. The  error  alleged  as  to  this  charge 
was  because  defendant  would  not  be  lia- 
ble In  damagea,  nor  negligent  In  tact, 
while  the  conductor  was  acting  In  tbe  du- 
ty of  a  police  officer.  The  charge  misled 
tbe  Jury  In  causing  them  to  think  that 
thla  police  provision  added  to  tbe  measnre 


oT  defendant's  duty  to  passengers,  and  Id 
such  way  augmented  plaintiff's  damages. 

Jackson  <£  Jackson,  for  plaintiff  In 
ror.   Tbomaa  A  Sttieklaad  and  Aiexaoder 
A  Lambdin,  for  defendant  In  error. 

OoBBS,  J.  Tbe  official  report  sets  fortta 
the  facts.  The  platntlft  In  error  complains 
that  the  verdict  Is  contrary  to  law  and 
contrary  to  evidence.  Complaint  is  made, 
further,  tbdt  tbe  court  erred  In  giving  In 
charge  to  tbe  Jarythe  following:  "To  this 
end,  our  law  Invests  conductors  of  passen- 
ger trains  with  all  tbe  powers,  dtitles,aDd 
reeponsl  bill  ties  of  police  officers  while  on 
dnty  on  trains.  When  a  person  la  guilty 
of  disorderly  conduct,  or  uses  any  obseene, 
profane,  or  vulgar  language,  in  passenger 
trains,  the  conductor  may  stop  the  train 
at  the  place  wbere  the  offense  is  commit- 
ted, or  at  the  next  stopping  place  of  said 
train,  and  eject  sncb  passenger,  and  tbe 
conductor  may  command  tbe  assistance 
of  the  employes  of  the  company  and  of  the 
passengers  on  tbe  train  to  assist  In  such 
removal ;  or  the  conductor  may  detain  a 
disorderly  passenger,  and  deliver  him  over 
to  tbe  authorities."  Tbe  plaintiff  waa  a 
colored  man  ;  waa  a  passenger  on  defend- 
ant's railroad  train  from  Atlanta  to 
Athens.  He  bad  paid  full  fare  for  a  ticket, 
and  was  In  his  proper  place.  He  had  com- 
piled with  all  tbe  obligations  pat  upon 
him  by  the  law  to  entitle  him  to  be  car- 
ried to  bis  destination  by  this  defendant. 
Cpon  It  was  the  duty  of  carrying  him  with 
extraordinary  diligence  on  behalf  of  itself 
and  agents,  to  protect  his  life  aod  person, 
though  not  liable  for  Injuries  to  tbe  person 
after  having  need  such  diligence.  During 
tbe  course  of  bis  Journey,  the  plaintiff  waa 
Insttlted,  assaulted,  and  beaten.  He  was 
cursed  and'  abused  by  two  drunken  pas- 
sengers. The  conductor  was  appealed  to, 
and  refused  to  interfere.  The  plaintiff  was 
made  to  dance  end  sing.  He  was  subject- 
ed to  many  indigiilties.  Under  the  facts, 
the  question  presented  Is  a  new  one  In  this 
state.  From  Hutch.  Carr.  §  595,  webave: 
"The  passenger  Is  entitled  to  not  only 
every  precaution  which  can  be  used  for 
bis  personal  safety  by  the  carrier,  but  also 
to  i-espectful  treatment  from  him  and  his 
servants.  From  tbe  moment  tbe  relation 
commences,  as  has  been  seen,  the  passen- 
ger is  In  a  great  meaaureunder  tbe  protec- 
tion of  tbe  carrier,  even  from  the  violent 
conduct  of  other  passengers  or  of  strangers 
who  may  be  temporarily  upon  his  convey- 
ance. "  Section  5W :  "  The  carrier's  obliga- 
tion is  to  carry  bis  passenger  safely  and 
properly,  and  to  treat  him  respectfully; 
and,  if  he  Intrusts  the  performance  of  thla 
duty  to  his  eervauts,  the  law  bokls  him 
responsible  for  the  manner  in  whlcb  tbey 
execute  the  trust."  The  law  now  seems"  to 
be  well  settled  that  the  carrier  Is  ubllged 
to  protect  his  passenger  from  violence 
and  Insult,  from  whatever  sonrce  arising^ 
He  Is  not  regarded  as  an  insurer  of  hfs 
passenger's  safety  against  every  possible 
source  of  danger,  but  be  Is  bound  to  uss 
all  such  reasonable  precautions  as  human 
Judigment  and  foresight  are  capable  of  to 
make  hfs  passenger's  Journey  safe  and 
comfortable.  He  must  not  only  protect 
his  passenger  agalast  tbe  violence  and  In- 
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salts  o(  strangers  and  copassengers,  bot, 
a  fortiori,  against  the  Tiolence  and  Insults 
ol  tals  own  servants."  These  men,  whose 
acta  are  set  lortb  In  this  record,  amnaed 
tbemaelvea  by  tormentinfl'  and  Insaltlns 
thisplalntlfl.  It  seema  that  the  conductor, 
rigttullng  with  A  wink,  was  witling  that  It 
should  go  on.  The  defendant  company, 
through  tbla  rep reseuta tire,  forgot,  for 
the  time,  that  It  had  this  plalntlR'e  money 
In  Ua  poffera,  and  was  under  ccJntract  and 
obligation  to  carry  him  safely  and  com- 
fortably. This  conductor  placed  his  pas- 
senger at  the  mercy  of  tbese  drunken 
hrutee,  for  their  distraction  and  occupa- 
tion. It  would  be  strange.  Indeed,  if  there 
were  no  law  to  extend  protection  to  pas- 
sengers under  such  circumstances.  It 
would  follow  that  the  good  and  pure  wo- 
men of  this  state  buve  no  protection  on 
railroad  trains  beyond  what  It  snits  con- 
ductors to  give  them,  and  that  tbey  are 
Mubject  tu  the  Insults  of  any  beast  whose 
liquor  aud  last  combine  for  an  assault. 
There  are  few  conductors  who  would  see 
a  paraenger  mistreated;  the  law  says  no 
conductor  shall  permit  it.  The  postulate 
of  the  plaintiff  in  errordemanda  toomuch. 
Tbla  verdict  la  not  contrary  to  the  law 
and  the  evidence.  There  was  no  error  In 
giving  in  charge  to  the  Jury  the  law  In  ref- 
erence to  the  police  powers  of  conductors. 
The  statute;  gives  to  conductors  this 
power,  and.  when  It  Is  necessary,  It  Ib  In- 
cumbent upon  them  to  make  a  reasonable 
use  ot  It.  As  to  the  other  points,  no  error 
appears.  Jndgment  affirmed. 

QosEB,  J.,  prealdlng,  by  consent  of  par- 
ties, In  place  of  BiuuoNS,  J.,  abaent  from 
providential  canae. 


(89  Qa.  S5S} 

GEORGIA  PAC.  BT.  CO.  t.  HUDSON. 
(Sapreme  Court  of  Georgia.    May  2,  1892.) 

Uabtbh  and  aEKyA.KT— Injdrt  to  Railroad  Em- 
ploy e—EzcE93ite  Dahaoes. 
The  erideDce  warranted  the  rerdicti  and 
the  damage^  found  were  not  excessiTe^ 
(SfUabuB  by  the  Court) 

Error  from  city  court  ot  Atlanta;  How- 
ard Van  £ppb,  Jadge. 

Action  by  P.  £.  Hudson  against  the 
Oeorgia  Pacific  Rail  way  Company  for  per- 
sonal Injuries.  Judgment  tor  plaintiff. 
Defendant  brings  error.  Affirmed. 

Jackson  A  Jacks(in,tnr  plaintiff  In  error. 
Hoke  &  Barton  Smith  and  J.  R.  White- 
side, for  defendant  In  error. 

OoBER.  J.  This  rase  was  before  tbla 
court  at  the  March  term,  1800,  and  was  re- 
ported In  RS  Ga.  208, 11  S.  E.  Kep.  605.  The 
case  was  brought  here  by  plaintiff  upon  a 
nonsuit  below.  The  case  was  reversed, 
and  B?nt  back  for  trial  before  a  Jury.  The 
(nain  point  decided  is  set  forth  In  the  head- 
note  of  the  former  decision :  Whether  or 
not  a  train  flagman,  who  was  Injured 
while  giving  signals  to  the  engineer,  was 
In  the  line  of  his  duty,  or  was  assuming 
to  act  for  the  conductor,  and  whether  or 
not  he  was  guilty  of  contributory  negli- 
gence, wert)  questions  for  the  Jury.  The 
(acts  upon  the  second  trial  did  not  vary 


materially  from  those  go  the  former 
trial.  This  case  waa  one  for  the  Jury. 
They  found  a  verdict  for  the  plaintiff.  No 
error  appeara.  The  beadnotea  sufficiently 
set  fortb  tbe  opinion  of  tbla  court.  The 
Judgment  is  affirmed. 

GoBGB,  J.,  presiding,  by  consent  of  par^ 
ties.  In  place  of  Sjmuoms,  J.,  absent  from 
pruTldentlal  cause. 


(89  Oa.  689) 

OARTERSVnXB  WATERWORKS  00.  v. 
MAYOR,  ETC.,  OF  CITY  OP  OARTEBS- 
VILLB. 

(Supreme  Court  of  Georgia.  Aug.  1,  1892.) 

Watbk  Cohpanibs— Contbaot  with  Citt — Reb 
Amudioata—Exbmption  raoM  Taxation— In- 
junction. 

L  Aa  to  tbe  InvaliiUty  of  the  contract  for 
a  water  supply  ruDuing  through  a  period  of  30 
years,  this  case  is  controlled  by  the  ruiiug  in 
Water  Co.  v.  Mayor,  etc.,  of  OarterHville,  IS  S. 
EL  Ub^.  26,  (just  decided.) 

2.  Under  the  facts  in  the  record,  there  waa 
no  estoppel  upon  the  municipal  ^vernment  In 
consequ'eDce  of  any  prior  adjudicatiOQ. 

3.  There  waa  no  power  to  exempt  the  prop- 
erty of  the  water  company  from  municipal  tax- 
ation by  contract,  and  the  attempt  to  grant 
such  exemption  was  not  effectual.  The  com- 
pany could  neither  tahe  the  exemption  by  way 
of  gratuity,  nor  purchase  it  by  way  of  commu- 
tation. 

4.  A  creditor  of  a  municipal  corporation  la 
not  entitled  to  an  InJanction  against  the  collec- 
tion of  his  municipal  taxes  on  the  ground  that 
the  muMcipality  is  indebted  to  him,  and  has  In 
its  treasury  a  fund  which  could  not  legally  be 
applied  otherwise  than  by  paying  this  debt,  and 
which  it  refuses  to  pay  until  after  the  creditor 
discharges  the  claim  against  him  for  taxeo. 
There  was  no  error  in  denying  the  injunction. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bartow 
county;  J.  W.  Maddoz,  Judge. 

Petition  bytbeCartersvllIe  Waterworks 
Company  to  enjoin  tbe  mayor  and  alder- 
men of  the  city  of  Cartersville  from  col- 
lecting certain  taxes.  The  petition  was 
denied,  and  petitioner  prosecntea  a  writ 
of  error.  Affirmed. 

The  following  la  the  snbatance  of  tbe 
official  report: 

Aogust  6, 1888,  the  mayor,  etc.,  made  a 
contract  with  a  certain  water  company, 
whose  rljEhts  were  afterwards  assigned 
tu  the  plaintiff,  by  which, in  consideration 
of  $2,500  per  annum,  payable  January  1st 
and  July  lat,  the  water  company  under- 
took to  erect  a  system  of  waterworks  and 
to  supply  with  water,  for  Are  purposes 
and  the  neceaaary  demand  for  tbe  fire  de- 
partment, 50  hydrants;  "also  to  supply 
with  water.forthe  payment  of  city  lit-onse 
and  taxes  for  the  first  ten  years  ol  thia 
contract,  two  drinking  fountains  with 
quarter-Inch  openings,  of  contlnnal  flow, 
tor  man  and  beast,  at  such  places  on  tbe 
maiua  as  designated  by  the  council."  Tbe 
term  of  this  contract  la  for  80  years.  It  la 
therein  recited  that,  ataonld  tbe  legislutnre 
autborlze  the  city  to  levy  a  tax  known  aa 
tbe  waterworks  tax,  it  sball  be  a  special 
tax,  devoted  alone  tu  the  purposes  of  tbe 
contract.  In  1891  the  municipal  anthori- 
tlea  asseased  for  taxation  tbe  property  of 
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tbe  wafer  works  company,  and  issnnd  an 
expcn'tlnn  For  9340,  with  costs,  whicb.was 
levied  November  3. 1891,  oil  the  plalntiff'fi 
water  tower  and  lot.  The  petition  for  In- 
Jonctlun  allegas  that  the  undertakloga  on 
the  part  of  the  water  company  were  com- 
plied witli;  that  on  or  before  the  ^th  of 
October,  1889,  It  delivered  the  drinking 
fountains,  fully  completed,  equipped,  and 
In  constant  flow,  to  the  mayor,  etc.,  who, 
by  resolution  of  that  date,  accepted  the 
waterworks,  hydrants,  and  tonntalnb  as 
fully  completed  and  delivered  according 
to  the  terma  of  the  contract;  that  by  the 
termH  of  the  contract  It  wan  the  Intention 
of  the  parties  that  these  tountatna  so  sup- 
piled  were  to  be  accepted  Id  payment  of 
taxes  which  would  otherwise  be  payable 
in  money  alonn;  that  by  the  erection  and 
matnteuance  of  tbpse  fountains  the  plain- 
till  has  paid  all  taxes  which  would  other- 
wise be  due  the  city;  and  that,  as  be- 
tween the  city  and  the  plaintiff,  the 
plaintiff's  contvntiun  on  this  point  Is  res 
ii(ijadtcata.  tor  that  on  the  20tb  of  Octo- 
ber, 1889,  F.  U.  Ford  et  al.,  freehulders 
and  taxpayers  of  that  city,  tiled  their  peti- 
tion In  the  superior  court  aj^ainst  the 
mayor. etc., &nd  the  present  plaintiff,  com- 
plaining of  the  contract  because  it  Is  stip- 
ulated therein  that  the  water  company 
shall  be  relieved  from  city  taxes  for  the 
first  lOyearsforthe  furnishing  by  It  of  two 
drinking  fountains  as  therein  set  forth, 
and  praying  that  the  contract  he  decreed 
void  In  all  its  parts;  and  the  ptpsent 
plaintiff,  answerluft  that  petition,  denied 
that  it  was  exempted  ^om  taxation,  and 
insisted  that  under  the  contract  It  had 
paid  its  taxes  for  1889,  and  would  continue 
to  pay  tbem  for  each  successive  year,  by 
the  erection  and  mointenanceor  the  drink- 
ing fonntalns,  which  it  had  already  erect- 
ed, and  which  were  In  dally  and  constant 
use:  and  the  mayor,  etc.,  unltod  with  the 
.present  plaintiff  in  the  defense  of  the  ac- 
tion of  Ford  et  al.  The  issue  thus  formed 
was  duly  tried,  the  Jury  returned  a  verdict 
for  the  defendantn,  and  the  court  thereup- 
on decreed  that  the  relief  prayed  for  by 
the  plaintiffs  be  denied,  and  the  prayers  of 
the  petition  be  refused,  which  verdict  and 
decree  stand  unreversed  and  of  force.  In 
parduance  of  an  act  of  the  legislature  ap 
proved  In  December,  18S8,  the  city,  throngli 
Its  present  mayor  and  aldermen,'  have  as- 
sessed, levied,  and  rnllected  a  special  wa- 
ter tax  for  1 891 ,  sufficient  to  pay  the  SI  ,250 
dne  the  plaintiff  on  January  1.  I>^e2,  which 
sum  is  in  the  city  treasury,  and  is  a  spe- 
cial fund  to  be  excluHlvely  devoted  tn  the 
payment  of  plaintiff.  It  Is  further  shown 
that  the  bill  for  91,250  due  by  the  city  for 
hydrant  rental  on  January  1,  1892,  was 
laid  before  the  mayor,  etc.,  on  December 
31, 1891.  and  payment  requested;  bat,  in- 
Biead  of  ordering  tbu  paymant  made,  the 
council  refused  to  pay  the  bill  ur  any  part 
ot  It,  unless  the  plaintiff  would  dismiss  Its 
present  application  for  injunction,  which 
waa  brought  on  the  S8tn  of  Novemljer, 
and  allow  the  taxes  claimed  to  be  dednct- 
ed  from  this  bill,  which  the  plaintiff  re- 
fused to  do.  The  city  did  pay  to  the 
plaintiff  the  91,250  due  [or  hydrant  reutal 
from  January  1  to  July  1.  1891,  on  or 
about  the  latter  date,  when  It  became 


doe.  The  delmdant  demamd  and  au- 

awered. 

At  the  bearing  appeared  in  evidence,  in 
support  of  the  contentions  of  the  partle6 
as  to  the  effect  uf  the  adjudications  In  the 
two  eaaes  referred  to  In  The  pleadinnrs, 
the  petitions  and  answers  In  those  two 
cases,  together  with  the  Judgments  ren- 
dered therein.  It  appears  that  ou  April 
2,  1891,  the  mayor,  etc.,  passed  a  resolu- 
tion directing  the  city  treasurer  to  pay 
to  the  waterworks  company  91.250,  less 
the  amount  ot  taxes,  principal  and  inter- 
est, which  the  city  claimed  for  1890  from 
the  company,  provided  the  company 
should  first  dismiss  Its  bill  to  enjoin  the 
collection  of  those  taxeH,  and  provided 
that  this  payment  should  nut  be  con- 
strued as  an  admission  by  the  city  or  the 
company  that  the  taxes  were  or  were  not 
legally  due,  nor  that  the  contract  la  or  Is 
not  legally  bladine ;  the  Intention  of  the 
city  being  simply  to  payfortbe  waterit 
bad  used,  and  the  Intention  of  the  resolu- 
tion being  neither  to  concede  nor  deny  the 
quetjtlon  ot  the  binding  force  ot  the  con- 
tract and  the  llahillty  of  the  waterworks 
company,  nor  to  prejudice  any  right  that 
company  might  have  to  sae  the  city  for 
the  taxea  which  the  city  waa  to  retain 
out  of  the  $1,250,  and  which  It  contended 
'  were  legally  due.  Under  this  resolution, 
the  flnauce  committee  gaT<^  an  order  on 
the  city  treasurer  for  the  payment  to  the 
water  company  ot  tbe  balance  after  de. 
ducting  the  taxes  for  1890,  (which  order 
was  paid,)  and  alno  directed  the  city 
treasurer  to  pass  from  the  water  account 
to  the  general  account  the  amount  of 
thOHe  taxes.  On  July  2, 1891,  the  mayor, 
etc.,  adopted  a  resolution  instructing 
tbe  finance  committee  to  settle  the  account 
due  the  waterworks  company  for  91,250 
reutal  of  hydrautb  for  six  months  uuding 
June  30,  1891,  but  reciting  that  the  ac- 
count was  paid  under  protest,  and  with 
no  purpose  ot  ratifying  any eontractmade 
by  any  former  council  with  the  water 
company.  On  July  6th,  the  dty  treasurer 
paid  to  the  water  company  the  amount 
covered  by  this  resolution,  taking  a  re- 
ceipt which  recites  that  "this  settlementls 
made  under  and  by  authority  of  a  resolu- 
tion of  mayorand  aldermen.  July  2, 1891." 
Followiug  tbe  signature  It  la  stated  that 
in  signing  this  receipt  the  water  compauy 
does  not  Intend  to  waive  any  right  to  In- 
sist on  the  contract  of  AuguatO,  1888,  which 
statement  in  aiguud  like  the  recelpc.  There 
was  testlmouy  for  the  plaintiff  that  tbe 
two  drinking  fountains  In  question  were 
erected  by  it  on  October  25,  1889,  on  the 
public  sqaare  of  tbe  city,  and  turned  over 
to  the  city  for  the  public  use,  and  ln>m 
that  time  they  have  been  giving  a  full  and 
continuous  flow  of  water,  and  have  been 
free  to  tbe  use  of  tbe  public,  and  have  been 
daily  soused;  that  Campbell  became  sn- 
perlntendent  ol  the  water  company  on 
August  22,  1890,  since  when  neither  that 
company  nor  its  ofBeers  have  Interfered 
In  any  way  to  prevent  any  one  from 
drinking  from  toe  fonntalns,  nor  have 
they  controlled  them,  except  on  occaeloufl 
when  they  were  notified  by  the  city  au- 
tburltlett  that  the  fountains  had  bucome 
clogged,  whereupon  tbe  superintendent 
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would  KO  ur  send  and  have  them  cleaned 
uiit;  that  they  hiiTe  not  Intprpused  to 
prevent  any  one  from  carrying  away 
water  from  these  foantains  elnce  the  date 
mentioned,  lor  the  reaaon  that  the  aoper- 
Intendeot  han  never  seen  or  known  of  any 
one  attemptinjE  to  do  so;  and  that  the 
terms  "driaklng  (ountaloB  for  man  aud 
beaHt"  mean  fountains  at  which  man  and 
beast  may  drink,  not  fountains  from 
which  water  may  be  carried  to  be  drunk 
«r  otherwise  consumed  elaewhere.  For 
the  defpndant  there  wan  teatlmony  that 
the  mayor  and  aldermen  for  1891  had 
notbluff  to  do  with  the  drinking  foun- 
tnlDB,  nor  were  they  ever  turned  over  to 
the  city  or  put  Id  Its  control  by  the  plain- 
tiff, nor  did  the  mayor,  etc.,  ever  exercise 
any  control  over  tliem,  or  in  any  way 
agree  to  accept  the  use  of  theoi  in  lien  of 
municipal  taxes;  that  they  were  of  very 
little  public  utility  and  value,  not  enough 
to  luBtify  the  payment  of  any  aura  tor 
them;  that  Drlggers,  the  superintendent 
of  the  plalotlff  preceding  Campbell,  did 
exerclae  control  over  them  and  refused  to 
allow  several  persons  to  get  water  from 
them  In  pitchers  and  buckets,  and  on  one 
occasion  refused  to  allow  the  street  boss 
of  the  city  to  carry  water  from  them  In 
backets  to  some  street  hands  that  were  In 
confinement,  and  cuuld  not  come  to  them, 
and  In  July, ISOO. drove  away  twoorthree 
little  boys  who  were  getting  water  to 
drink  with  small  caps  or  dippers,  telling 
them  they  mast  not  get  water  from  there, 
and  If  he  cougbt  them  at  It  again  he 
would  have  them  arrested;  that  one  of 
the  fountains  becalne  clogged  In  1891, 
causing  tne  ground  to  become  muddy  and 
disagreeable,  whereupon  one  of  the  alder- 
men, for  the  purpose  of  havlug  the  nui- 
sance abated,  told  the  plaintiff's  superin- 
tendent that  he  must  flx  It,  etc.  The  city 
treaaarer'fl  books  showed  that  on  Decem- 
ber 20, there  was  a  balance  on  hand 
of9%7.22;  t>!at  the  amount  received  dur- 
ing 1K88,  from  all  sources,  was  97,70ti.i)9, 
and  the  total  paid  out  was  98,109.65,  leav- 
ing a  cash  b^lnncn  in  the  treasury  of 
9457.66.  On  December  :;!9th,  the  city  cunn- 
cll  passed  a  reHOlntlon  declaring  the  con- 
trant  of  Augast  A,188K,  not  to  be  legal  and 
binding,  and  that  It  the  water  company 
desired  to  furnish  water  It  must  come 
forward  and  make  a  new  contract,  and 
that  the  city  would  not  pay  for  any  wa- 
ter furnished  In  1H92,  unless  the  same  was 
furnished  under  such  new  contract,  which 
resolution  was  served  on  the  plaintiff's 
superintendent.  The  plaintiff  moved  that 
the  court  pass  the  following  order, 
which  motion  was  denie<l:  "It  appears 
from  the  pleadlugs  and  evidence  that  the 
city  has  collected  91,250  by  taxation  an- 
thorlxed  by  the  act  of  188S,  to  pay  for  the 
water  supply  furnished  the  city  by  the 
plaintiff  from  July  1, 1S91,  to  January  1, 
1892.  The  plaintiff  Is  willing  to  allow  so 
much  of  this  fund  as  equals  the  amount  of 
taxes  claimed  from  It  by  the  city  to  be 
eoQverted  from  the  special  fund  to  the 
general  fund  raised  by  the  city  taxation, 
and  thnt  when  sn  converted  It  may  bu 
used  by  the  city  rs  tbu  general  fund  is  al- 
lowed to  be  used.  pn>vided  that  said  con- 
version shall  -  not  prejudice  any  right  of 


the  platntllT  to  contend  on  the  final  hear- 
ing or  elsewhere  that  It  owes  the-  city 
nothing  lor  taxes  of  1891,  and  that  the 
city  owes  the  plaintiff  the  full  amount  of 
the  91«250  and  interest.  It  Is  therefore  or- 
dered that  the  injunction  prayed  for  bu 
granted  to  continue  until  the  floal  heur- 
Ing,  and  that  the  defendant  be  granted 
leave  to  convert  theamouutdueonthetax 
a.  fa.  from  the  special  to  the  general  fund, 
this  to  be  done  without  prejudice  to  the 
right  of  the  plaintiff  to  contend  on  the 
final  hearing  as  above  stated.  This  or- 
der giving  the  parties  all  the  relief  to 
which  they  are  entitled  on  a  preliminary 
hearing,  the  various  legal qaeatlons  raised 
by  the  pleadings  are  left  for  adjndlcatioa 
on  the  final  hearing." 

Akfn  <fi  Harris,  for  plaintiff  In  error. 
Jaa.  B.  CoDj^ers,  for  defendant  In  error. 

Pbb  CuRuit.  Judgment  affirmed. 


<8I  Oa.  814) 

•HATOR,  Etra,  or  onr  of  atbbns  «t  au 

V.  HBMBRIOK  «t  ol. 
(Supreme  Court  of  Georgia.  Ang.  1,  1892.) 
Mdsicipal  Cokporatioks — IsaoiNO  Bonds —  No* 
TICK  — ScryiciEscT — Injunction — Estoppbl. 

1.  A  municipalitr  desiring  to  incur  a  bond- 
ed debt,  and  giving  pabliabed  notice  to  the  qual- 
ified voters  of  the  purpose  aud  amount  of  the 
bondf.  and  that  they  are  "to  he&r  interest  at  a 
rate  not  to  exceed  six  per  cent,  per  annum,  and 
to  ruD  not  exceeding  thirty  years  from  the  data 
th^eof.  the  intuMst  to-be  paid  semiannually  on 
the  first  days  of  Januaiy  and  July  of  each  year, 
and  the  principal  of  said  bonds  to  be  fully  paid 
off  within  thirty  rears  the  date  of  the  i»> 
suance  thereof,  tails  to  comply  with  the  statute 
embodied  in  section  50%  of  the  Code;  the  stat- 
ute requiring  that  the  notice  "shall  specify  wG&t 
amount  of  bonds  are  to  be  issued,  for  what  pur- 
pose, what  interest  they  are  to  bear,  how  much 
principal  and  interest  to  be  paid  annually,  and 
when  to  i>e  fuUy  paid  off.'  Without  passing 
upon  other  alleged  defects,  the  omission  to 
specify  in  the  puDlished  notice  how  much'  prin- 
cipal and  interest  would  be  paid  annually  ren- 
dered the  notice  so  defective  as  to  afford  cause 
for  enjoining  the  municipal  authorities,  at  the 
instance  of  some  of  the  taxpayers  applying  in 
their  own  l)ebalf  and  in  behalf  of  all  others  who 
mi^ht  choose  to  Join  in  the  application,  from  is- 
suing or  selling  bonds  based  on  an  election,  and 
the  result  thereof,  held  in  pursuance  of  sunfa 
defective  notice,  and  from  levying'  or  collectins 
any  taxes  for  paying  the  prlndpalor  Intwest  ox 
the  same.  * 

2.  Under  the  facts  of  the  present  case  thb 
application  for  injunction  did  not  come  too  late;, 
and  some,  at  least,  of  the  applicants  in  the  pe- 
tition as  amended  are  not  estopped  from  invok* 
ing  protection  by  that  meaoa  In  their  own  be- 
half and  in  tiehalf  of  the  class  which  they 
resent. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Clarke  coun- 
ty ;  N.  L.  HuTCUi.vs,  Judge. 

Petition  by  David  Hemerlclt  and  others 
against  the  mayor  and  council  of  the  city 
of  Athens  and  others  to  restrain  defend- 
ants  from  Issuing,  selling,  delivering,  or  in 
any  way  disposing  ot  certain  waterworks 
bunds,  to  enjoin  the  city  from  balldlng 
waterworks,  or  licensing  any  company  to 
build,  so  as  to  render  the  city  liable  on  Its 
contract  with  the  present  waterworks 
company,  etc.  The  Judge  below  stated 
that,  being  ot  tbe  opinion  that  the  lack  of 
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strlctcompllance  with  tbe  reqnlrenients  of 
the  statute  as  to  wbat  tbn  notice  ol  elec- 
tion aboald  apeclty  would  render  the  Insa- 
ance  ol  tbe  bonds  and  the  tax  ordinance 
lor  their  parment  Illegal,  he  lelt  cnn- 
■tralned  to  luterfereby  granting  the  prayer 
of  peMtlonerg.  Defendants  excepted,  aU 
l^Rioff  that  the  court  erred  in  granting  the 
Injunctiun;  in  holding  the  notice  of  tbe 
election  insufficient,  and  therefore  the  pro- 
poHed  iBBue  of  tbe  bonds  illegal ;  and  in 
holding  that,  even  If  the  notice  fras  Insnffl- 
clent,  plalntitls  were  not  entopped  from 
taking  advantage  cri  tbe  detect.  By  crow 
bill  of  exceptions  plaintiffs  allege  that  the 
court  erred  In  not  granting  tbe  in|nuction 
on  all  the  grounds  praypd ;  In  not  holding 
that  tbe  city  had  no  authority,  under  its 
charter,  to  erect  an  independent  system  of 
waterworks;  and  In  not  holding  tbat  the 
city  was  estopped  from  denying  the  legall* 
ty  of  the  con  tract  it  had  made  with  the 
present  waterworks  company.  Judgment 
afHimed.  Cross  blU  of  exeeptfons  dis- 
miflMed. 

Tbe  following  Is  tbe  official  report: 
The  petition  alleged:  "Petitioners,  res- 
idents of  Athens,  on  the  behalf  of  them- 
felvee  and  all  others  similarly  Bitoated, 
who  mffi^t  elect  to  become  parties,  and 
eontribnte  to  tbe  coets^  brought  this  peti- 
tion. The  city  was  chartered  by  act  of 
1872  and  other  amendatory  acts,  by  which 
the  legislative  and  governmental  functions 
and  powers  of  tbe  city  are  vested  fn  the 
mayorand  aldermen.  Among  other  pow- 
ers couferred.  It  was  provided  that  tbe 
mayoraod  city  council  should  have  power 
hy  ordinance  (1)  to  levy  and  collect  an 
annual  tax,  not  exceeding  1  per  cent,  upon 
tbe  value  of  all  property  within  tbe  cor- 
porate limits:  (2)  to  pass  every  other  reg< 
nlaMon  or  ordinance  tbat  should  appear 
to  them  necessary  and  proper  for  these- 
carity,  welfare,  and  Interest  of  the  city, 
or  preserving  the  peace,  health,  order,  aud 
good  goverumentof  the  city.  In  addition 
to  this. an  act  was  passed  authorising  the 
dty  to  levy  a  tax  of  one  half  of  1  per  cent, 
to  meet  the  Interest  and  principal  of  f  100.- 
000 of  bonds,  known  as'  Northeastern  Hall- 
road  Bonds,'  but  to  be  used  for  no  other 
purpose.  On  August  9.  1882,  the  mayor 
and  council  made  a  contract  with  Bobln- 
son  for  erecting  and  malutalnlnga  system 
of  waterworks  tor  the  city.  By  thlscon- 
trart  the  city  obligated  Itself  to  grant  to 
Robinson,  bis  successors  and  assigns,  tbe 
exclusive  righttoerectand maintain  a  sys- 
tem of  waterworks  as  therein  contemplat- 
ed; further  agreeing  to  pay  blm,  his  suc- 
cessors or  assigns,  annually  during  SO 
years,  f3,000  rental;  further  agreeing  that 
tbe  city  would  pass  sach  ordinances  as 
might  be  necessary  and  proper  to  enable 
hlia  to  construct,  control,  and  protect  his 
wqrks;  and  providing,  further,  tbat  tbe 
contract  should  be  binding  for  80  years, 
bat  that  the  city  should  have  tbe  right  to 
purchase  the  waterworks  when  complet- 
ed, or  at  tbe  end  of  each  10  years  there- 
after, at  a  price  to  be  ascertained  by  arbi- 
tration. In  pursuance  of  this  c(mtrat*t, 
the  waterworks  were  completed,  and  ac- 
cepted by  tbe  city,  after  full  and  adequate 
test  and  an  analysis  of  the  water.  The 
first  10  yean  have  Just  expired,  and  tbe 


waterworks  are  in  the  same  condition  as 
when  completed,  both  as  to  supply  and 
quality  of  water,  and  under  the  contract 
the  city  la  compelled  to  pay  the  water- 
woricn  company  S8,000  per  year,  or  pur- 
chase the  same;  and  this,  regardless  of 
whether  or  not  the  city  should  use  the 
water.  Belying  on  this  cnntract,  a  large 
number  of  cittfiens,  among  them  some  ol 
petitioners,  have  made  contracts  with  the 
waterworks  company  for  a  private  supply 
of  water,  and  have  gone  to  tbe  expense  of 
laying  pipes,  tapping  the  mains,  etc.  Not- 
withstanding this  contract,  and  the  fact 
tbat  said  company  had  spent  lai^  sums 
of  money  on  the  contract,  the  mayor  and 
council,  on  February  4,  1892,  passed  an  or- 
dinance to  Issue  bonds  in  tbe  sum  of  $125,- 
000,  the  caption  of  which  provided: 
'Whereas,  tbe  mayor  and  couucll  of  tbe 
city  of  Atbuns  desire  to  Issue  f  126,000  in 
bonds  of  said  city  for  tbe  purpose  uf  erect- 
ing and  constmctlng  a  system  of  water- 
works, or  for  the  purchase  and  Improve- 
ment of  the  present  system  of  waterworks, 
and  tbe  ament  ol  tbe  qualified  voters  of 
said  city  being  necessary  thereto:  There- 
fore, be  it  ordained  that,  in  accordance 
with  the  constitution  and  laws  of  said 
state,  an  election  shall  be  held  on  the  10th 
day  of  Marcb,  1892,  to  determine  the  ques- 
tion Whether  said  bonds  tor  waterworks 
shall  he  Insued  by  said  city;  and  that  no- 
tice to  the  people  (qaallfled  voters)  of  said 
city  be  published  in  the  Athens  Weekly 
Banner,  the  newspaper  in  which  the  sher- 
iff's advertisements  are  published  for  said 
county,  for  tbe  space  of  thirty  days  next 
preredlng  tbe  day  of  election,  as  provided 
by  law.'  Tbe  ordinance  also  provided 
whatlntereat  the  bondsshould  bear;  bow 
long  they  should  run;  when  interest 
should  he  paid;  how  the  ballots  should 
be  prepared ;  tbat.  If  tbe  Issue  was  voted 
by  the  requisite  two  thirds,  before  the  pro- 
posed debt  was  Incurred  an  ordinance  or 
ordinances  aboald  be  passed  providing  for 
the  sale,  etc.;  and  that  the  election  should 
be  held  as  municipal  elections  In  tbe  city 
were  held, and  In  accordance  with  sections 
50Si-508m,  locIUBive,  of  the  Code,  etc.  The 
election  took  place  on  March  10, 1892,  and 
subsequently  the  mayor  and  council  de- 
clared tbat  tbe  authority  had  been  grant- 
ed to  Isane  the  bonds,  and  by  ordinance 
determined  not  to  pnrahase  and  Improve 
tbe  present  waterworks,  bnt  to  erect  a 
new  and  distinct  B.v8tem.  The  election 
was  illegal  aud  void  for  the  following  rea- 
sons: (1)  The  purpose  of  the  bonds  was 
not  definitely  stated  In  tbe  notice  of  elec- 
tion; nor  did  the  notice  state  how  much 
principal  and  Interest  was  to  be  paid  an- 
nually, as  required  bylaw.  (2)  The  elec- 
tion did  not  get  the  required  two  thirds  of 
the  qualified  voters.  (3)  The  notice  of 
election  was  deceptive.  In  that  It  Implied 
tbat  the  only  purpose  was  to  purchase 
and  Improve  the  present  waterworks;  and 
when  tbe  election  was  held  the  people  vot- 
ed on  the  same  believing  that  tbe  present 
waterworks  would  be  purchased  and  im- 
proved, as  could  be  done  under  the  con- 
tract Mentioned ;  and  that  the  building  of 
a  new  system  would  not  be  resorted  to  ex- 
cept upon  futlure  to  purchase  the  present 
system.   (4)  Because  the  statement  was 
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made  by  the  mayor  and  coancU  that  the 
bonds  woald  not  increase  tb«  rate  of  tax- 
ation. NntwIttaBtanding  the  Ulegal  elec- 
tlon>  tbe  mayor  and  eoonell  have  declared 
the  election  lu  favor  of  iRsatoK  the  bonds, 
are  now  proceeding  to  Issue  them,  and,  II 
not  restrained,  will  place  them  In  tbe 
hands  of  Innocent  parchasers  without  no- 
tice, In  whose  bands  they  will  be,  perhaps, 
Kood  against  tbe  city.  Petitioners  are 
dnly-qnallQed  roters  and  taxpayers  of  the 
city,  own  large  property  In  the  city,  and, 
If  the  bonds  are  allowed  to  be  Issued  and 
sold,  the  tax  rate  on  their  property  will 
be  largely  increased,  and  a  great  multi- 
tude of  suite  will  result  In  ronsequence  of 
tbe  Increased  rate.  Notwithstanding  the 
;lty,  under  Its  charter,  cannot  levy  more 
than  1  per  centum  of  tax,  yet  for  the  pur- 
pose of  paying  tbe  Interest  on  these  bonds 
ft  has  passed  an  ordinance  fixing  the  tux 
lor  1892  at  1  1-10  pnr  cent.,  which  Is  con- 
trary to  law  and  the  charter  authority. 
The  only  tax  ovr  1  per  cent,  which  the 
city  can  levy  Is  to  meet  the  railroad  bonds 
mentioned,  which  now  amount  to  only 
928,000,  while  tbe  taxable  property  is  al- 
most 97,000,000,  and  the  one  tenth  of  1  per 
cent,  is  not  necessary  to  meet  the  railroad 
bonds.  There  Is  no  necessity  for  new  war- 
terworks.  Tbe  city  can  pnrcbase  those 
already  constructed  at  a  reasdnable 
price.  The  erection  of  a  distinct  system 
would  Involve  It  In  expensive  litigation, 
and  would  result  In  its  having  to  pay  the 
rental  of  tbe  present  waterworks.  The 

{>re8ent  company  has  fully  complied  with 
ta  contract,  and  never  forfeited  the  rental. 
Tbe  city  bas  made  no  elf  ort  to  purchase 
the  present  waterworks,  or  have  the  same 
Improved,** etc.  Afterwards,  Weatherford 
and  Brightwell,  citizens  or  taxpayers  of 
Athens,  adopting  tbe  allegations  and 
prayers  of  the  petitioners,  were  mads  par- 
ties plaintiff. 

Defendants  answered :  "By  amendment 
to  the  charter  the  city  was  authorized 
and  required  annually,  in  raising  taxes, 
to  provide  an  adequate  sum  for  tbe  sup- 
port of  public  schools,  by  increasing  the 
tax  above  1  per  cent.  If  tbe  ordinary  and 
extraordinary  expenses  of  tbe  city  could 
not  be  met  by  1  per  cent,  tax,  provided 
the  excess  over  1  per  cent,  should  not  be 
more  than  tbe  percentage  required  to 
raise  the  school  tax.  Tbe  contract  with 
Bublnson  was  made  ae  alleged,  hnt  It  is 
Illegal,  null,  and  void,  for  the  following 
reasons:  (1)  It  attempts  tocreate  a  debt 
by  the  city,  tbe  question  of  Incurring 
wbicli  was  never  submitted  to  tbe  quali- 
fied voters,  as  required  by  law  ;  (2)  it  at- 
tempts to  confer  upon  Robinson  and  hl9 
asalgne  the  exclusive  right  to  erect  and 
maintain  waterworks,  which  right  the 
city  was  without  authority  toconler,  and 
It  being  contrary  to  public  policy  for  a 
city  to  prohibit  itself  from  providing  wa- 
ter, if  tbe  public  oeceesity  should  demand 
It.  The  waterworks  company,  claiming 
to  be  successors  of  Soblnsoo,  did  erect  a 
system,  and  the  city  has  paid  It  for  all 

water  used  from  January  28,1884,  to  —  

day  of  ,  ]8t)2,  and  no  rent  has  since 

been  paid,  as  defendants  contend  the  com- 
pany bas  not  complied  with  Its  contract 
as  to  quality  and  quantity  of  water  and 


pressure  required.  On  February  4, 1S02, 
the  city  did  pass  tbe  ordinance  mentioned 
providing  for  the  election,  and  Duties  was 
given  as  required  bylaw.  Tbenotlcewas: 
'  By  the  mayor  and  council  of  the  city  ut 
Athens,  for  an  election  tu  determine  tbe 
question  as  to  tbe  Issue  by  said  city  of 
waterworks  bonds :  Wheroas,  the  mayor 
and  conuell  of  the  city  of  Athena  desire  to 
issue  f  1^,000  in  bonds  of  said  city  for  tbe 
purpose  of  erecting  and  constructing  a 
system  of  waterworks,  or  for  tbe  puiv 
chase  and  Improvement  of  the  present  sys- 
tem of  waterworks,  and  the  assent  of  the 
quallSed  voters  of  said  city  being  necessa- 
ry thereto:  Therefore,  be  It  ordained  by 
the  mayor  and  coaucii  of  the  city  of  Ath- 
ens, tbat.  In  accordance  with  the  consti- 
tution and  laws  uf  said  state,  an  election 
shall  be  held  on  tbe  10th  day  of  March, 
1S92,  to  determine  the  question  whether 
said  bonds  for  waterworks  shall  be  Issued 
by  said  city,  and  tbat  notice  to  the  people 
(qualified  voters)  of  said  city  be  published 
In  tbe  Athens  Weekly  Banner— the  news- 
paperin  which  the  sheriff's  advertisements 
are  published  for  said  county — for  tbe 
space  of  thirty  days  next  preceding  the 
day  of  election,  as  pruvlded  by  la  w.'  Then 
followed  provisions  as  to  what  Interest 
the  bonds  should  bear;  how  long  they 
should  rnn;  when  the  lntei*est  should  be 
paid;  that  the  principal  of  the  bonds 
should  be  paid  within  30  years  from  the 
date  of  Issuance:  what  the  ballots  should 
bear;  that,  if  tbe  Issue  was  voted  by  tbe 
requisite  two  thirds,  before  the  proposed 
debt  was  incurred  an  ordlnanre  or  ordi- 
nances should  be  passed  providing  fur  tbe 
sale  and  Issuance,  end  making  provision 
at  the  same  time  for  the  assesHment  and 
collection  of  anoual  taxes  sufficient  in 
amount  to  pay  tbe  Interest  and  principal 
of  tbe  debt  within  Su  yearn  from  the  data 
of  Incurring  the  Indebtedness,  and  that 
the  election  should  be  held  as  municipal 
elections  uf  the  city  were  held,  and  In  ac- 
cordance with  sections  50Hi-508ni  of  tbe 
Code  of  Ueurgla.  This  notice  was  accom- 
panied by  a  certificate  that  the  foregoing 
preamble  and  ordinance  were  adupted  by 
the  mayor  and  council  on  February  4, 1892, 
signed  by  the  clerk  of  council.  Every  re- 
quirement of  law  was  performed  prevl- 
nus  to  the  election,  and  It  was  held  In  con- 
formity to  law.  808  votes  were  cast,— 
805  for  bonds  and  Sagalnst, — and  thennm- 
ber  of  votes  for  bonds  was  more  than 
two  thirds  of  the  whole  number  of  votes 
cast,  more  than  two  thirds  of  the  voters 
registered  for  the  election,  and  more  than 
two  thirds  of  tbe  votes  cast  at  tlie  last 
general  election  In  tbe  city,  as  shown  by 
tbe  tally  sheets  of  said  election.  Upon 
the  result  of  the  election  being  reported  to 
the  mayor  and  council,  Ibey,  in  the  pres- 
ence of  and  with  the  election  managers, 
consolidated  tbe  returns,  and  declared  tbe 
result.  881  voters  were  registered  for  tbe 
last  general  election  In  tbe  city ;  810  votes 
wem  cast  at  said  election;  and  893  voters 
were  registered  for  the  election  on  the  wa- 
terworks bunds.  Thenotlceof  theelectlon 
was  not  deceptlveorralculated  to  mislead ; 
the  very  terras  of  the  notice  showing  that 
tbe  plan  uppermost  In  the  minds  of  tbe 
mayor  and  council  was  the  erection  of  a 
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new  Byatem,  and  that  tbts  purchase  of  the 
old  Byatem  waa  a  aecondary  conaldera- 
tloo.  No  atatement  waa  evermade  by  the 
mayor  and  cuun(!ll,  or  any  one  by  their 
aathorlty.  that  the  iaaolng  of  the  bonda 
would  not  Increaae  the  rate  of  taxation. 
Deteodanta  have  proceeded  to  iaaue  the 
bopda.  and  they  have  been  sold  and  nego- 
tiated, and  are  now  belni;  lithographed, 
and  are  to  be  delivered  on  July  1, 1892,  all 
of  which  waa  done  before  tbe  filing  of  the 
petltlun.  and  before  any  notice  uf  proteat 
or  dlsaatlsfaetlott  on  the  part  of  tbe  tax- 
payeraorcltlcena  waa  comrannlcatedto  de- 
fendants. Tbe  mayor  and  council  have 
parsed  an  ordinance  fixing  the  tax  rate  at 
1  1-10  per  cent.,  which  they  bad  a  right  to 
do.  In  order  to  pay  the  expenuifa  of  tbe 
city  for  1892,  except  for  public  schuola.  It 
waa  necemary  to  levy  a  tax  of  98-100  of  1 
pererat.,  and,  In  order  to  proTlde  fur  the 

Foblte  fwtaonla,  to  lery  a  tax  of  17-100  ol 
per  cent.;  making  the  aggregate  levy 
murt>  than  1  percent.,  but  theexceaa  over 
I  per  cent,  being  Inea  than  the  aggregate 
levy  for  the  public  ecbools.  The  mayor 
and  cuaneil  have  appointed  waterworka 
commlsalonera,  and  Intruated  them  with 
tbe  whole  busfneaa  connected  with  the 
waterworka  matters,  aubject  to  the  ap- 
proval and  ratltlcatlun  of  tbe  mayor  and 
conuL-ll.  This  commission  addroeaed  a 
communication  to  the  president  ol  the 
waterworka  company,  asking  If  that  com- 
pany would  sell  its  plant  and  francblaea, 
and  if  it  wpald  make  the  cummlsston  an 
offer  at  the  loweatpricelt  would  take.  No 
reply  baa  been  received  to  this  commnnl- 
cation.  This  was  done  liefore  any  work 
was  done  towards  tbe  erection  of  a  new 
system,  and  tbe  failure  to  negotiate  for 
tbe  purchase  uf  the  present  system  was 
no  fault  of  defendants.  Defendants  are 
proceeding  to  erect  a  new  system,  as  they 
are  antborised  to  do  by  tbe  general  wel- 
fare clause  in  the  charter.  Tbey  have  in- 
eurred  expenses  ot  orer  92,800  In  purchas- 
ing land,  engaging  an  engineer,  salaries, 
lithographing  bonds,  etc.,  all  of  which 
waa  done  after  the  election,  and  on  tbe 
faith  of  the  same;  these  expensea  having 
to  be  paid  out  of  the  proceeds  of  tbe 
bonds,  as  there  is  no  other  fund  from 
which  to  pay  them,  and  before  the  flling 
of  tbe  petition,  and  before  notice  of  pro- 
test or  dlssatiafactlon  with  the  election 
waa  brought  home  to  the  mayor  and 
council  or  any  of  Its  officers.  After  the 
election,  and  before  the  petltlun  waa  Bled, 
defendants  had  advertised  for  bida  for  tbe 
erection  of  the  ayatem.  All  the  action 
above  set  forth  has  been  open,  and  matter 
of  public  notoriety.  Each  atep  taken  baa 
appeared  in  the  o01clal  proceedlnga  of  the 
council,  and  Immediately  pnbllehed  aa 
such  in  tbe  city  newspapera;  and  It  baa 
been  openly  and  notorinualy  underetood 
In  advance  that  tbe  commission  would 
purchaae  landa  to  erect  a  new  system,  and 
woDld  incnr  all  the  expenses  above  set 
forth.  With  a  fall  knowledge  of  all  this 
on  the  part  of  complainants  and  other 
taxpayers,  complalnanta  will  not  now  be 
heard  to  object  to  thelssning  ul  bonds 
and  completion  of  anld  ayatem  as  contem- 
plated by  defendants.  Of  tbe  tour  com- 
plalnantB  In  tbe  petition,  tbree  voted  lor 


the  Issue  of  bonda  In  the  election,  and  the 
other,  Hemerlck,  voluntarily  acted  aa  one 
of  tbe  mauagera  of  the  election,  and  par* 
tiripated  In  ascertaining  and  declaring 
the  reanlt,  and  was  paid  for  hla  aervlcen. 
8o  far  from  protesting  that  the  election 
was  illegal,  be  sat  by  quietly,  and,  by  bis 
conduct  In  acting  as  manager,  encouraged 
others  to  vote  and  participate  In  tbe  elec- 
tion. " 

Upon  the  hearing  before  the  iudge  below 
tbe  contract  with  the  waterworka  com- 
pany waa  put  In  evidence.  Alan  a  report 
showing  tbe  Unancial  condition  of  tbe  city 
on  March  1. 1892,  Thie  abowed  a  total  of 
debts,  996,95U,  and  uf  assets,  969,655.  The 
total  of  taxable  property  by  tax  digest  of 
ISm  was  shown  to  be  96.335,822.  and  tbe 
increase  over  1890  was  9858,586.  Upon  a 
basis  of  total  taxable  property  "per  di- 
gest" of  96.600,000,  and  a  rate  of  tax  of. 
1 1-10  per  cpnt.,  the  total  amount  of  tax 
would  be  972,(100,  which  would  allow,  for 
interest  upon  waterworks  bonds,  8  per 
cent,  of  the  tax;  for  public  Bchools,  17 
per  cent.;  and  for  the  other  municipal 
expenses,  tbe  remainder  uf  the  972,600. 
There  was  also  evidence,  conflicting  in  its 
character,  as  to  whether  the  contract  of 
the  waterworks  company  had  been  com- 
plied with  as  to  pressure,  qnsllty  of  wa- 
ter, etc.  Skiff,  Wllaon,  and  Fears  swore 
that  they  did  not  authorize  tbe  use  ot 
their  namea  aa  complalnanta,  and  they 
asked  thecourtto  have  names  stricken, 
and  that  each  of  tbem  voted  at  the  elec- 
tion for  tbe  issuance  of  the  bonds. 

T.  W.  Bueker,  ICrwia  A  Cobb,  and  Olenn 
A  Statoa,  for  plalntlHs  In  error.  Tboaiaa 
A  atrlekbuid,  for  defendants  In  error. 

Pes  Curiam.  Judgment  affirmed; 
cross  bill  ot  exceptions  dismisaed. 


90  Oa.  1«) 

UAYOB,  firra,  of  city  of  maoon  t. 

DASfiER. 
(Supreme  Court  of  Georgia.  Aug.  23,  1892.) 
Tbustbes  or  CaoBca  —  Adthoeitt  —  McinciPAii 

COBFOUTIOKB— CO!TVBTAHCS  OF  luLVD  —  ABSO- 
LUTB  DaBD  —  COKDITIOSS  BXPRBSBan  IK  Bsso- 

LUTIONS  or  CODNCIL  —  BONA.  FlDE  PORCHASKBS 

— Dbath  or  Partt  after  Appeal. 

1.  The  trustees  of  a  Baptist  -cliQTch  have 
authority  to  convey  real  estate  when  authorized 
to  do  BO  by  a  rote  of  the  church,  evldeoced  by 
an  extract  from  the  minutes  of  the  chtirch. 

2.  That  a  witaeBS  thought  or  underatood, 
when  he  bought  his  property  near  the  location 
of  the  land  in  question,  that  the  latter  waa  to 
be  left  aa  a  permanent  park  or  reservation,  it 
not  appearing  why  or  upon  what  facta  the  wit- 
ness formed  hia  expectation,  is  not  competent 
eridence  to  show  Uiat  there  was  any  under* 
taking  by  tbe  city,  or  any  right  in  the  adjacent 
or  contiguous  landowners,  to  nave  the  land  kept 
open  aa  a  public  park,  or  to  show  any  dedica- 
tton  of  it  for  auch  purpose. 

3.  Whether  a  certain  writing  giving  au< 
thority  to  execute  a  deed  be  sufficient  to  put  a 
subaeguent  purchaser  od  notice  of  a  prior  writ- 
ing or  record  made  by  the  vendor,  (a  municipal 
corporation,)  or  to  put  auch  purchaser  on  in- 
quiry aa  to  the  existence  of  the  prior  writing  or 
record,  la  generally  a  question  for  the  court, 
and  not  for  tbe  pury. 

4.  By  tbe  thirty-second  section  of  the  act  of 
December  27,  1847,  (Acta  1847,  p.  42,)  the 
mayor  and  council  of  the  city  of  Macon,  as  u 
municipal  ooxporatum,  was  invested  with  poww 
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to  sail  any  portion  of  fbe  town  oommon  not  pre- 
Tiond7  leased  or  sold,  and  appropriate  the  pro- 
ceeds to  the  tise  of  the  city,  and  toia  power  was 
conferred  Ti-ithout  an^  express  restriction  as  to 
the  mode  of  its  exercise.  As  an  incident  to  the 
power,  the  corporation  conid  convey  by  deed  to 
the  purchaser  any  of  the  tswn  common  whldi  it 
contracted  to  sell,  and  a  deed  regular  on  ita 
face,  executed  by  the  mayor,  attested  by  the 
town  clerk,  and  sealed  with  the  corporation  seal, 
would  be  the  deed  of  the  corporation  itself,  exe- 
cuted, not  by  ita  agent  or  attorney  in  fact,  but 
by  its  own  corporate  head  and  hand,  the  mayor, 
he  for  this  purpose  not  being  a  distinct  person, 
but  a  part  of  the  corporate  body.  A  resolutioa 
of  the  mayor  and  council  autborizing  him  "to-is- 
soe  deeds  to  the  property"  would  not  constitute 
a  necessary  part  of  the  purchaser's  muniments 
of  title,  inasmuch  as  the  deed,  being  regular  on 
its  face  and  executed  under  the  corporate  seal 
by  the  appropriate  officer,  would  be  presumed  to 
be  made  in  pursuance  of  the  statutory  power  of 
sale,  and  it  would  be  unneceuary  for  a  party 
claiming  under  it  to  produce  the  resolution.  2 
Dill.  Mun.  Corp.  {4ih  Ed.)  1  681:  1  Devi. 
Deeds,  9  348. 

6.  If  the  contract  of  aal^  aa  assented  to  by 
the  corporation  and  entered  on  its  minutes,  em- 
braced a  conditional  or  defeasible  estate  in  the 

firemlsea,  and  the  deed,  by  mistake  in  drafting 
t  and  by  oTersight  or  mistake  of  the  mayor  In 
executing  it,  conveyed  an  unconditional  fee  sim- 
le,  the  purchaser  directly  from  the  city  would 
e  affected  with  notice  of  the  mistake,  and,  as 
against  him,  the  corporation  could  have  the 
deed  reformed  so  as  to  make  it  harmonize  with 
the  contract;  and  this  right  of  reformation 
would  bold  against  a  subsequent  vendee  of  the 
property  chargeable  with  notice  of  the  mistake, 
bnt  not  as  against  a  subsequent  bona  fide  ven- 
dee for  value  taking  a  conveyance  from  the  first 
purchaser  without  notice,  actual  or  constructive, 
of  the  mistake. 

6.  The  majiror  aod  council  having  contracted 
to  sell,  according  to  the  entry  on  the  corporate 
minutes,  certain  described  premises  to  ^e  trus- 
tees of  the  South  Macon  Baptist  Church  as  a 
plat  of  ground  upon  which  to  erect  a  church, 
''provided  they  obligate  to  build  on  the  same  a 
neat  and  sightly  building,  say  sixty  by  eighty 
feet)  and  inclose  the  whole  triangle,  making  a 
sidewalk  on  all  three  sidea,  and  grade  Orange 
street  as  council  may  direct,  and  *  •  •  that 
th^  be  charged  one  htindred  dollars,  or  some 
like  nominal  sum,  for -the  same,  and  if  not 
used  for  the  purpose  above  named,  or  if  in  time 
it  be  necessary  to  change  it  for  any  other  pur> 
pose  or  occupation,  then  to  revert  to  the  city;" 
and  afterwards,  by  resolution  also  entered  on 
tiie  minutes,  having^  declared  that  the  mayor 
was  "authorized  to  issue  deeds  to  the  proper^ 
granted  to  the  trustees  of  the  South  Macon  Bap- 
tist Church,"  and  the  deed  so  executed  having 
omitted  any  and  all  conditions,  and  having  con- 
veyed the  premises  to  the  trustees  of  the  church 
absolutely  in  fee  simple,  althourii  a  copy  olthls 
resolution  waa  attached  to  the  deed,— it  did  not 
put  a  purchaser  to  whom  the  trustees  of  the 
church  snbsequectlf  sold  and  conveyed  the 
property  absolutely  in  fee  simple  upon  notice  of 
any  condiUons  in  the  contract  of  sale  by  the 
city  to  the  trustees,  and  such  purchaser,  if 
without  other  information  than  that  obtainable 
from  his  muniments  of  title  and  the  resolution, 
was  not  bound  to  examine  the  minutes  or  other- 
wise ascertain  whether  the  deed  from  the  cor- 
poration conformed  to  the  contract  of  sale  or 
not. 

7.  The  contract  of  sale  having  been  th^  re- 
sult of  a  petition  made  to  die  mayor  and  coun- 
cil by  the  trustees  of  the  church,  or  hj  others 
In  their  behalf,  the  trustees  were  bound  to 
know  the  terms  of  the  contract  as  entered  upon 
the  minutes  of  the  corporation.  Consequently 
the  court  erred  in  charginR  the  jury  upon  any 
hypothesis  which  would  or  mignt  relieve  the 
trustees  from  beiog  tmUDd  by  the  terms  of  the 
actual  contract.  Dasher,  the  purchaaar  frou 


the  trustees,  would  not  be  protected.  If  he  had 
notice  himself,  by  a  want  of  notice  in  the  trus- 
tees, the  controllins  question  in  the  case  being 
whether  he  himself  nad  notice  or  not.  There 
being  some  evidence  tending  to  show  that  be 
had  such  notice,  there  should  De  anotber  trial. 

8.  The  defendant  In  error  having  departed 
this  life  after  the  argument  and  hearing  of  this 
case  in  the  supreme  court,  which  was  on  the 
1st  iaj  of  July,  1892,  and  his  death  having 
been  duly  suggested,  a  judgment  of  reversal 
will  be  entered  on  the  minutes  of  this  court,  as 
of  that  day;  and  direction  Is  given,  that,  when 
this  judgment  la  made  the  judgment  of  th* 
court  below,  it  have  effect  accordingly.  Elliott, 
App.  Proa  8  166;  Hollo  way  v.  OalQac,  ^  Cal. 
1^;  Black  v.  Shaw,  20  Cid.  68:  Hahn  v.  Behz^ 
man,  73  Ind.  126;  Jeffries  v.  Lamb,  Id.  207. 
(Syllabus  by  the  Court.) 

Error  from  snperior  court,  Bibb  eodnty ; 
A.  L.  Miller,  Jud/se. 

Suit  by  Ueorge  S.  Dasher  agalDBt  the 
mayor  anrl  couucU  of  the  city  of  Macon  to 
restrain  defendants  from  interfering  with 
certain  land.  Verdict  for  plaintiff.  Do- 
lendanta' motion  for  a  new  trial  was  over- 
raled,  and  they  bring  error.  Kerersed. 

The  following  Is  the  official  report: 

The  equitable  petition  of  Dasher  against 
the  mayor  and  coudcII  of  Macon  and  tbe 
chief  of  police  of  that  city  allegfd,  in  brief, 
that  tbe  mayor  and  council,  In  purauaoee 
of  a  resolution  passed  at  a  regular  meet- 
ing,  made  to  Estes,  Brabam,  and  others, 
trustees  of  the  South  Macon  Baptist 
Church,  aod  their  successors.  In  considera- 
tion of  flOO.a  deed  in  feesimple,  with  war- 
ranty, to  certain  property  In  the  ctty ; 
that  afterwards  be  parchaaed  the  lend 
from  tbe  trustees  of  tbe  rhnrcb,  paying 
them  91,000  and  receiving  a  warranty 
deed  in  fee;  that  petitioner  had  made  val- 
uable improvements  on  tbe  property,  paid 
all  taxes,  etc.,  and  without  encroachment 
upon  the  streets  or  property  of  the  city, 
or  violation  of  any  of  Its  laws  or  ordinan- 
ces, he  had  erected  certain  posts  and  fea- 
clng  upon  the  property;  that  the  chief  of 
police,  acting  under  authority  of  the  may- 
or, had  notified  bim  to  remove  tbe  posts 
and  fence,  which  are  necessary  to  protect 
the  property  from  trespasses.  He  asked 
for  ln]unctinn  to  restrain  tbe  defendanis 
from  removing  the  posts  and  fence,  or  in 
any  way  interfering  with  his  enloyment  of 
the  property.  Attached  to  the  petition 
as  an  exhibit  waa  a  plat  of  tbe  property. 
Also  the  first  dned  mentioned,  which  wan 
dated  September  5,  1882,  and  waa  an  ordi- 
nary warranty  deed  parporting  to  con- 
vey tbe  property  In  consideration  of  91i>0, 
and  signed  by  the  mayor  in  the  presence 
of  several  witnesses,  and  attested  by  tbe 
city  clerk.  Also  an  ntraet  from  the  min- 
utes of  counsel  ol  May  9, 1883.  that "  on 
motion  the  mayor  was  authorlKcd  to  Is- 
sue deeds  tu  the  property  granted  to  tbe 
trustees  ut  the  South  Macon  Baptist 
Church."  Also  the  deed  by  vaiious  per- 
sons, styled  In  the  deed  "  trustees  of  South 
Macon  Baptist  Cfaorch.''to  Dasher,  con- 
veying tbe  property  In  uonsideratlon  ol 
91,000.  This  deed  was  an  ordinary  war- 
ranty deed  dated  February  S,  1886.  Alao 
an  extract  from  tbe  minutes  of  tbe  church, 
reciting  that  the  board  of  trustees  were 
authorized  to  sell  and  convey  the  lot  for 
f 1.000.  The  mayor  and  council  answered 
that  it  was  true  that  on  September  6, 1882» 
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the  mayor  and  eoaDCll  made  thtt  deed  to 
tbelsDd,  but  tbe  property  was  a  part  of 
tbe  clty  reserre  and  a  portion  of  tfaeptib- 
lie  Btreeta,  aod  it  was  conveyed  to  the 
church  trastew  on  their  petition  to  tbe 
coDDcU  that  It  was  to  b«  used  to  erect  a 
cbarcta  tberetm,  and  It  was  for  this  and 
no  otbar  pnrpose  tbat  the  deed  was  made; 
that  when  the  petition  of  Che  trustees 
was  made  to  tbe  council,  and  passed  upon 
by  it,  ft  was  distinctly  made  a  condition 
that  tbe  property  should  be  granted  only 
upon  condition  that  It  should  only  be  nsed 
tor  building  a  cborcb  thereon ;  tbat  a  neat 
and  siffbtly  bolldlng  should  be  pat  opun 
It,  and  tbe  whole  Inclosed,  making;  a  side- 
walk oo  all  three  sides,  tbe  lot  being  trl- 
anKolar,  and  grading  the  street  upon  one 
Bide  of  the  lot,  and,  if  nut  used  for  those 
parpoaes,  or  If  in  time  It  became  necessary 
to  change  It  for  any  other  purpose  or  oc- 
cupation, then  to  revert  to  the  city-  The 
troateea  bare  never  compiled  with  tbe 
condition  upon  whieb  the  grant  was 
made.  They  have  abandoned  tbe  proper* 
ty  for  said  purpoaee,  and  du  not  Intend  to 
pat  It  to  the  usee  for  which  It  was  grunt- 
ed,  bot  have  sold  it  to  plalntlD,  wholn- 
temla  to  devote  It  to  altogether  different 
purposes.  Tbe  conditions  mentioned  form 
part  of  tbe  deed,  and  should  be  considered 
wltb  It,  for  without  It  there  Is  no  consid- 
eration. When  plalntltr  purchased  tbe 
property,  he  well  kaew  and  bad  full  no- 
tice of  tbetie  conditions,  and  tpok  it  after 
being  fully  ncrtlfled  of  them,  and  Is  In  no 
flense  a  bona  Sde  purchaser  without  no- 
tice. Defendant  protested  agalnRt  the 
sale  to  blm,  and  be  was  told  of  the  condi- 
tions npon  wbleb  tbe  grant  was  made, 
and  with  tbls  knowledge,  and  his  eyes 
open,  purchased  tbe  property.  Tbe  trus- 
tees bad  no  power  and  authority  to  eell 
to  plaintiff,  and  their  doing  so  cimveyed 
no  title  to  blin.  By  reason  or  the  aban- 
donment mentioned,  and  a  vlolatiun  of 
tbe  terms  upon  which  tbe  property  was 
granted  to  them.  It  reverted  to  defendant 
and  Is  defendant's  property.  The  mayor 
and  council  had  no  right  to  sell  or  convey 
tbe  property  to  any  one,  because  a  part  of 
the  city  reserve  and  street,  which  had  fur 
a  long  time  been  dedicated  to  public  uses, 
and  the  action  of  themayur  and  council 
in  selling  was  Illegal,  ultm  vfres,and  void. 
Attached  as  an  eshlbiC  to  thlsanswer  was 
an  extract  from  the  minutes  of  the  city 
council  of  March  14, 18S2,gIvlng  the  report 
of  the  special  committee,  to  whom  was  re- 
ferred the  petition  of  Bev.  Mr.  Lamar  and 
others,  for  the  plot  of  ground  to  erect  a 
church.  It  api>eared  from  this  extract 
tbat  the  committeerecommended  that  tlie 
land  be  granted  tu  tbe  trastees  upon  the 
terms  mentioned  In  the  answer,  and  also 
recommended  that  they  be  churised  flOO. 
or  some  like  nominal  sum,  because  of  the 
fact  tbat  the  dty  had  hefure  tbat  given 
tbe  same  church  land  tu  build  a  church  on. 

The  Jury  found  for  the  plaintiff,  and,  de- 
fendant's motion  for  ne\^  trial  being  uver- 
mled,  it  excepted.  The  motion  contained 
the  general  grounds  tbat  the  verdict  was 
contrary  to  law,  evidence,  etc.,  and  to  tbe 
efaargft  of  the  court  on  the  subject  of  no- 
tice; and  also  that  the  rourt  erred  in  re- 
ta^g  to  give  In  charge  tbe  following 


written  reqaeats  made  by  defendant:  "If 
you  find  from  tbe  evidence  that  In  March 
or  April,  1882,  tbe  defendant  adopted  a 
report  made  by  a  committee  of  Its  own, 
that  the  Second  Baptist  Church  could  get 
from  it  tbe  title  to  this  property,  under 
condition  that,  if  not  oaed  lor  cbnrcb  pur- 
poses. It  was  to  revert  to  tbe  defendant; 
and  If  you  furtberflnd  that  on  the  9th  day 
of  May,  1882,  the  mayor  was  autboi-ised  to 
Issue  deed  to  tbe  trustees  of  the  South 
Macon  ortiecond  Baptist  Church,  and  that 
In  September  of  tbe  same  year  the  mayor 
made  a  deed  to  this  property  lor  tbe  price 
set  ont  In  the  report  of  Marcb-or  April,  18^ 
— tben  I  charge  you  that.  In  the  absence 
of  any  proof  to  tbe  contrary,  the  only 
manner  In  which  the  mayor  was  author- 
ized to  grant  tbe  property  was  as  set  forth 
In  the  report  of  tbe  committee  as  adopted 
by  the  mayor  and  council.  Tbat,  In  de- 
termining whether  Dasher  had  notice  of 
the  condition  npon  wbleh  tbe  city  bad 

f [ran ted  the  lot  to  tbe  church,  they  can 
ook  to  the  fact,  it  It  be  a  faet,  tbat  a  copy 
of  the  action  of  tbe  conncll,  ordering  tbe 
mayor  to  execute  the  deed  tu  the  property 
granted,  was  attached  to  the  deed ,  and 
If  such  copy  was  attached,  tben  If  that. 
In  the  upinlon  of  the  Jury,  was  sufficient 
to  put  Dasher  upon  inquiry,  and  II  upon 
Inquiry  Dasher  conld  have  ascertained  aU 
the  facts  as  to  the  grant  to  tbe  etanrch, 
and  If  Dasher  failed  or  refused  to  make 
such  lnqjlry,but  relied  npon  the  warranty 
In  tbe  deed,  tben  be  Is  charged  by  law 
with  all  the  facts  wtalcb  an  Inquiry  would 
have  disclosed."  Also  because  the  court 
erred  In  afiralttlng  In  evidence  tbe  deed 
from  tlie  mayor  to  the  trustees,  over  ob- 
jection of  defendant  tbat  there  was  no 
authority  shown  tor  making  tbe  deed  by 
the  mayor;  tbat  It-appeared  to  be  made 
by  a  resolution  of  council  authorUlng  the 
deed  to  be  made  to  tbe  property,  while 
tbe  city  charter  did  not  allow  the  city  to 
make  such  a  deed ;  and  tbat  tbe  certificate 
of  the  clerk  of  eoaucll  did  not  show  any 
authority  whatever  from  the  council  to 
authorize  the  deed  to  be  made;  and  tbe 
further  objection  to  the  plat  accompany- 
ing tbe  deed,  npon  the  ground  that  It  bad 
been  proved  to  be  correct.  Also  error  In 
admitting  In  evidence  tbe  deed  from  the 
trustees  to  Dasher,  over  obiectlon  tbat  It 
did  not  show  any  authority  to  the  trus- 
tees named  therein  to  convey  the  proper- 
ty,  and  beeanee  tbe  persons  named  as  be- 
ing trustees  are  not  trustees  under  the 
law;  and  that.  In  order  to  admit  of  such 
conveyance,  tbe  statute  must  be  complied 
wltb ;  that  they  were  simply  trustees,  and 
tbat  they  could  nut  make  a  deed  to  pri- 
vate property.  It  appeared  that  these 
trustees  were  elected  by  tbe  church.  Er- 
ror In  refusing  to  permit  a  witness,  Tln- 
dall,  to  answer  this  question :  "When 
you  bought  your  place,  what  was  your 
understanding  about  that?"  the  question 
and  answer  Immediately  preceding  this 
question  being:  "Question.  What  is  that 
property  there  regarded  as?  [referring  to 
the  plat  of  land  In  dispute.]  Answer.  I 
thought  it  would  be  left  as  a  permanent 
park  or  reservation,  or  something  of  tbat 
kind;  tbat  Is  one  reason  I  bought  my 
place;*  tbe  object  of  tbe  testimony  being  tu 
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Bbowttaat  witness,  aiDonff  other  property 
boldersoHhecit7,ba<1  bought  his  property 
npoD  tbe  fnltb  that  thin  piece  of  land  was 
a  perpetual  reservation.  Error  In  rt-tus- 
Ing  to  allow  a  witness,  Tharpe,  to  testily 
that  be  purchased  his  property  wltb  tbo 
vaderatADding  tbat  tbls  land  In  dispute 
wan  regarded  as  a  reeervatlon,  and  as 
having  been  dedicated  to  the  public  nse; 
be  stating  that  his  pnrchase  had  been 
made  some  21  years  before  the  trial. 
Error  In  ruling  out  as  Immaterial  the  tes- 
timony ut  S.  S.  Dunlap,  to  the  eBert  that 
wheo  he  was  an  alderman  of  tbe  city,  in 
1882,  Lamar,  the  pastor  of  tfap  church, 
showed  him  the  plans  of  a  building  which 
they  expected  to  place  upon  the  lot  in  dis- 
pute, and  that  these  plans  were  the  plans 
of  a  church  building:  tbe  object  ot  this 
testimony  being  to  show  tbat  the  mayor 
and  council  were  led  to  believe  that  a 
chureb  was  to  be  erected  on  the  land  It 
granted  to  Lamar  and  others.  Error  tn 
rafasing  to  charge  as  requested  by  defend- 
ant In  writing:  "The  mayor  of  tbedty 
was  not  authorized  to  make  a  convey- 
ance or  contract  wltb  any  person,  except 
by  tbe  authority  of  the  mayor  and  coun- 
cil, nor  was  tbe  mayor  authorized  to 
change  or  modify  tbe  agreement  as  made 
by  resolution  of  council;"  and  further  re- 
fusing to  charge,  as  was  requested,  **  that 
ttaoaa  who  deal  wltb  the  agent  or  officers 
of  a  municipal  corporation  are  bound  to 
ascertain  the  nature  and  extent  ot  the  au- 
thority of  Bucta  agent  or  ofncers."  Error 
In  charging:  "The  defendant  replies  to 
tbat  part  ot  It,  tbat  tbls  Is  not  true  In 
point  or  tact;  that  this  triangular  piece 
was  not  In  possession  of  the  city  for  that 
purpose,  and,  It  so,  that  the  city  never 
claimed  it  tha  t  way ;  that  it  was  left  out 
there  where  those  streets  intersected 
without  being  numbered,  or  laid  off  as  a 
building  lot,  or  anything  of  that  sort." 
Tbe  error  complained  of  as  to  this  charge 
was  that  it  submitted  to  the  Jury,  as  a 
position  taken  by  the  city,  what  tbe  city 
never  contpnded  tor;  tbe  contention  of 
the  city  being  not  that  the  property  was 
left  out  and  not  numbered,  and  simply 
left  to  lie  there,  but  that  it  was  dedicated 
as  a  park  to  the  public  use.  Error  In 
charging:  "Now,  If  Lamar  negotiated 
this  trade,  and  It  was  wltbont  conditions, 
and  tbe  committee  of  tbe  council  reported 
a  resolution  autburlxing  the  trade  with 
conditions,  and  Lamardrd  not  know  tbat, 
then  also  these  trustees  would  not  be 
bound."  Tbe  error  alleged  as  to  this 
charge  was  that  It  made  the  conclusion 
as  to  whether  the  trustees  were  not  bound 
to  depend  upon  Lamar's  knowledge  of 
what  the  committee  reported  to  the  conn- 
cll,  the  law  upon  the  aabject  being  that  it 
was  ImmRterlalaa  to  what  the  commit- 
tee and  Lamar  agreed;  that  tbe  question 
was  what  the  mayor  and  council,  acting 
as  a  corporate  body,  decided  to  do,  and 
the  law  put  on  Lamar,  or  the  trustees  for 
whom  he  was  acting,  the  obligation  of 
ascertaining  the  action  of  council  In  tbe 
matter;  and  that  tbe  mayor  and  council 
eoald  not  be  bound  by  tbe  agreement  of 
tbe  committee,  which  was  adopted  by 
tbem.  Error  In  charging  "that  he  [Dash- 
er] contends  tbat  the  Jury  are  authorised 


to  find  that  In  ttat  Interval  of  tlose  In- 
tervening another  trade  might  have  been 
made,  and  that,  Instead  of  taking  the  deed 
from  tbe  city  on  terms  and  conditions, 
they  probably  took  It  without  any.  On 
tbat  I  eannot  assist  you;  tbe  Jury  must 
determine  tbat.  The  city  says,  on  tbe 
contrary,  that  tbe  minutes,  regardless  of 
the  dates,  show  that  the  real  contract 
made  is  expressed  lb  that  report  ot  Dun- 
lap,  and  authorised  and  adopted  by  coun- 
cil, and  the  deed  made  In  pnrsnance  of  it. 
Find  out  bow  that  Is."  The  error  com- 
plained of  tn  this  charge  was  tbat  the 
court  left  it  to  tbe  Jury  to  speculate  as  to 
whether  there  might  possibly  have  been 
some  other  action  of  council  granting  tbe 
land  without  conditions,  when,  as  matter 
of  law,  the  court  should  have  charged 
that,  unless  the  minutes  disclosed  that 
there  was  such  a  definite  action  ot  tbe 
council,  granting  it  without  conditions,  it 
was  the  duty  of  the  Jury  to  find  tbat  tbe 
deed  was  made  in  pumuance  of  tbe  report 
of  tbe  committee  of  which  Dunlap  was 
chairman.  Error  in  charging:  "If  you 
find,  however,  that  the  deed  was  made  to 
these  trustees  In  porsuance  ot  tbat  reso- 
lution, then,  as  I  said,  tbey  are  bound  by 
it,  and  your  next  step  Is  to  Inquire  into 
its  effect  upon  Dasher.  He  occupies  a 
different  position  from  tbe  trustees  In  tbls 
matter.  If  It  was  a  fact  tbat  Dasher  was 
the  person,  and  knew  all  the  facta  attend- 
ing the  transaction;  If  he  knew  before  he 
bought  It  from  the  trusted  that  their 
trade  was  upon  conditions  tbat  the 
church  was  to  be  built  there,— then,  al- 
though he  might  get  a  straight  warranty 
deed  from  tbe  trustees,  hfs  title  would  not 
be  any  better  than  theirs,  end  he  would 
buy  wltb  the  same  limitations,  subject  to 
the  same  conditions  and  restrictions,  tbat 
tbey  bought  nnder.  So  yon  will  see  tbe 
next  question  for  yon  to  pass  upon  in  de- 
termining his  right  Is,  what  notice  did  he 
have?  Did  be  have  knowledge  of  any 
facte  attending  this  transaction  between 
the  city  council  and  tbe  trustees  of  tbe 
BaptlsCCburch?  Ityouflnd  fromthetestl- 
niony  that  he  had  bad  actual  knowledge, 
of  course  right  there  you  would  stop,  be- 
cause he  is  bound.  If  be  did  not  have  ac- 
tual knowledge,  whet  notice  did  he  have? 
Was  there  any  actual  notice  brought 
home  to  him?  If  not,  did  he  have  any 
notice  at  all  of  any  sort?"  The  error  al- 
leged as  to  this  char^  was  tbat  it  sub- 
mitted the  question  to  tbe  Jury  as  It  it 
were  between  two  Individuals,  and  not 
between  a  municipal  corporation  and  an 
Individual;  the  law  being,  under  the  act 
of  1847,  that  the  mayor  and  council  of  tbe 
city  bare  power  to  sell  any  portion  ot  tbe 
town  common;  tbe  evidence  being  tbat 
the  deed  from  the  city  to  tbe  trusteea  did 
not  recite  any  resolution  of  tbe  mayor 
and  council,  or  any  action  by  them  au- 
thorising tbe  sale  of  tbe  land;  and  Dash- 
er, orany  other  purchaserfrom  tbecburcb, 
was  charged  with* notice  that  in  th^3  first 
deed  the  law  had  not  l>een  compiled  with. 

B.  W.  Pntterson,  for  plaintiff  In  error. 
R&rdemaa,  Davis  A  Taro^r,  fur  delepdant 
in  error. 

Pbr  Cdbum.  Judgment  reversed. 
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IIIDEn^iL  T.  PTJNiCHOTJSBR  et  aL 

(Sapreme  Conrt  of  Georgia.   Aug.  27, 1892.) 

Actios  to  Reootbb  Monet  —  Sutvicibnot  or 
Fleas— CoMPBTisoT  or  WiTSBaasi  — IxTwamr 

a  IdTIOATlOX— AOSNOT. 

1.  The  conrt  did  not  err  In  nfaslog  to 
ittrike,  on  motioo.  certaiD  parts  of  tbe  pleas  of 
tbe  deCendaut.  Said  pleas,  taken  as  a  whole, 
set  tarth  a  good  defense  to  the  action. 

2.  Under  the  evidence  act  of  1889,  a  wi^ 
ness  not  a  part7  to  the  case,  who  is  liable  to  the 
plaintiff  if  the  action  fails,  and  is  equally  liable 
to  the  defendant  if  it  succeeds,  is  competent  to 
testi^  in  behalf  of  either  party.  His  interejit 
it  balanced. 

3.  An  agent  for  the  custody  and  manage- 
ment of  a  fnnd  is  not  Incompetent  to  testify  In 
behalf  of  Us  principal  against  an  administrator^ 
save  as  to  transactions  with  the  intestate  which 
took  place  In  dealings,  or  in  alleged  dealings, 
between  the  witness,  as  agent,  and  the  intes- 
tate. If  both  parties  admit  or  contend  that  the 
transaction  under  InvesUgation  involved  no  el&-. 
ment  of  agency,  but  was  one  between  the  agent, 
acting  for  himself  as  principal,  on  the  one  hand, 
and  the  intestate  as  principal  on  the  other, 
the  agent  is  a  competent  witness,  under  the  evi- 
dence act  of  1889.  In  other  words,  he  is  not 
to  be  regarded  as  an  agent  at  all  within  the 
intention  and  meaning  of  that  act 

(Syllabus  by  the  Court) 

Error  from  saperlur  court,  Floyd  cQnn- 
ty;  J.  W.  Maddox.  Judge. 

ActioD  by  Dora  B.  Hldell  agalnat  Samuel 
Fonkhonaer  and  others,  as  adminlstra- 
tora,  to  recover  the  sum  of  $4,227.04,  with 
interest  from  January  16, 1885.  A  nonsuit 
was  granted,  and  plaintiff  brings  error. 
Bflversed. 

The  following  Is  the  official  report: 

On  January  16, 1SS6,  plalutltT's  husband, 
having  previonaly  bought  from  Dwioell  a 
newspaper  and  printing  office,  known  ae 
the  "Courier,"  with  presses,  etc.,  for  J6,- 
000,  and  paper  and  material  foruse  therein 
tor  9227.04,  did  on  said  date  pay  Dwinell 
on  tbe  purchase  the  $4,227.04.  Tbeamonnt 
thus  paid  was  a  part  of  petitioner's  sepa- 
rate estate,  did  not  belong  to  her  hus- 
band, and  Dwinell  received  and  appro- 
priated the  same  to  his  own  nee,  knowing 
at  the  time  be  received  It  that  It  was  her 
property  and  part  of  her  separate  estate. 
By  amendment  she  set  forth  that  the  sum 
alleged  to  bare  been  paid  by  her  husband 
to  Dwinell  consisted  of  a  promissory  note, 
a  city  bond,  and  cash.  Lempkin  having 
died,  other  administrators  ot  Dwinell  were 
made  partieadefeudant.  The  case  coming 
on  for  trial,  plaintiff  moved  to  strike  all 
that  portion  of  defendant's  plea  (hereafter 
to  be  more  f nlly  tiet  forth )  which  set  np  as 
a  defense  proceedings  and  judgment  or  de- 
cree In  a  suit  by  attachment  of  Dwinell 
against  Hidell,  the  equitable  plea  or  cross 
bill  of  Hidell,  and  the  petition  of  Mrs. 
Hidell  to  be  made  a  party  therein,  etc., 
upon  tbe  ground  that  none  ot  said  pro- 
ceedings, norths  lodgment,  nor  all  of  them 
together,  constituted  any  defense  to  tbe 
suit  then  on  trial,  or  bad  any  relevancy 
thereto.  The  court  overruled  this. mo- 
tion, and  to  this  plaintiff  excepted.  At 
the  same  time  plaintiff  moved  to  strike 
tor  the  same  reason  all  that  portion  of  de- 
fendant's plea  (hereafter  set  forth)  which 
Mt  DP  tbe  proceedings  and  Judgment  In  a 
nilt  of  Dwln^  against  Moore,  sheriff,  and 


to  which  Mrs.HIddl  was.  on  her  own  mo- 
tion, made  a  party,  the  same  being  a  role 
to  distribute  money  in  tbe  hands  of  the 
sheriff,  and  issues  therein  Joined,  etc.  This 
motion  also  the  court  overruled,  to  which 
ruling  plaintiff  excepted.  Plaintiff  then 
Introduced  t&itlmouy  to  the  following 
effect:  In  January,  18S6,  she  owned  a 
sepavate  estate,  derived  from  her  grand- 
father, eonsieting  of  bonds,  mortgages, 
real  estate,  and  money,  altnated  and  held 
In  Bume  and  In  Philadelphia.  Her  hus- 
band had  the  custody  and  management  ot 
It.  tibe  knew  of  the  purchase  by  her  hus- 
band from  Dwinell,  in  January,  1885,  ot 
the  Bome  Courier  property.  About  the 
8tb  of  Janoary^  1885,  Mr.  and  Mrs.  Hidell, 
Dwinell,  and  others,  were  at  a  dinner  to- 
gether. In  the  course  of  ^onTersation,  in 
tbe  hearing  of  Dwinell,  Hidell  spoke  ot  his 
lack  of  means,  and  said  that  his  wife  had 
separate  property  and  means  of  her  own. 
The  sabstance  of  what  be  said  was  that 
he  had  nothing;  that  tbe  money  he  was 
Investing  in  a  house  and  lot  adjoining 
was  his  wife's  property.  Mrs.  Hidell,  ac- 
knowledging the  fact,  also  said  ahe  had 
no  Interest  apart  from  her  faosband. 
Hidell  said  that  his  marriage  bad  been  op- 
posed by  bla  wife's  stepfather  on  account 
of  his  (HIdell's)  lack  of  means,  and  that  a 
very  strict  marriage  settlement  had  been 
drawn  to  prevent  his  squandering  her 
property, as  her  stepfather  seemed  to  fear. 
No  alloslon  was  made  In  this  conversation 
to  the  purehase  ot  tbe  Bome  Conrler. 
Plaintiff  also  Introdaced  a  receipt  from 
Dwinell  to  her  husband,  dated  January 
36,  1885,  tor  94,000,  pert  purchase  money 
tor  Courier  office,  sold  the  day  before  to 
Hidell  tor  f 6.000.  balance  to  be  paid  cash. 
Plaintiff  then  offered  her  husband  as  a 
witness,  and  proposed  to  prove  by  him  the 
following  facts:  That  on  the  14th  day  ot 
January,  1885,  he  concluded  a  trade  with 
M.  Dwinell  tor  the  purrhase  from  him  of 
the  Bome  Courier  newspaper  property  at 
96,000,  and  on  that  day  took  possession 
of  the  property,  and  began  the  publica- 
tion ot  the  paper;  that  two  days  there- 
atterhe  paid  saidDwIuHll  on  said  purchase 
94,'J00,shown  In  the  foregoing  receipt  from 
Dwinell;  that  this  payment  was  made  In 
a  note  on  James  B.  Hill  for  91,800,  on 
which  9300  Interest  was  dae,  and  a  bond 
of  the  city  of  Bome  for  9500,  and  the  bal- 
ance, 92,197,  In  money;  that  about  tbe 
same  time  he  paid  said  Dwinell  9227.06  on 
the  purchase  ot  some  stock  of  paper  and 
material  which  he  bought  wltb  the  news- 
paper establlabment;  that  all  these,  to 
wit,  the  money,  bond,  nod  note  which  he 
so  paid  Dwinell.  were  the  property  ot  his 
wife,  the  plaintiff,  being  a  part  of  her  sepa- 
rate estate;  that  he  had  stated  tu  sold 
Dwinell  while  negotiating  with  him  for 
said  purchase  that  he  (Hidell)  was  espe- 
cially desirous  to  have  accurate  and  full 
Information  as  to  thecondltion  of  the  prop- 
erty, etc.,  Iiecause,  It  he  made  the  pur- 
chase, he  should  use  his  wife's  means  to 
pay  for  It;  and  that  some  days  before  said 
negotiation  began,  and  without  reference 
to  it,  he  had  incidentally  informed  said 
Dwinell  that  he  (Hidell)  bad  no  lueans  ol 
his  own,  and  that  the  means  he  was  oper- 
atlng  with  belonged  to  hla  wile.  Thia  tea- 
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tlmony  was  objected  to  od  tbe  grotmd 
that  the  ivItoeHB  was  Intereated  In  tbe  re* 
Hult  uf  the  suit,  and  Dwlnell,  tbe  other 
party  to  the  transaction,  fraa  dead;  and 
becaase  of  the  lollnwlus  Iscta,  whtcb  were 
admitted  by  plaiotilt  to  be  true,  Bliowln^, 
as  argued,  that  tbe  witness  hud  acted  as 
an  agent  or  attorney  ror  his  wife  In  tbe 
several  niatten)  referred  tu:  That  .both 
the  murtgaffes  given  by  him  to  bis  wf!e, 
set  out  in  defendant's  plea,  were  In  bis 
handwrltlUK;  the  one  (ur  $4,500  having 
been  given  to  eecure  the  payment  of  the 
money  now  sued  for.  That  be  wrote  tor 
her  tbe  affidavits  foreclosing '  the  mort- 
gages; represented  ber  at  the  sherlD's  sale 
of  tbe  mortgaged  property;  wrote  tbe 
afndavit  made  by  her  to  require  Dwinell. 
tlie  purchaser  at  that  sale,  to  give  bond 
tor  tbe  forthcoming  of  tbe  property  to  an- 
swer her  mortgages,  and  signed  as  ber 
agent  tbe  agreement  between  ber  and 
Dwlnell,  waiving  such  bond,  etc.,  all  of 
which  writings  and  tacts  are  set  forth  In 
the  defendant's  plea  or  exhibits  attached 
thereto.  Tbe  court  sastaloed  the  oblee- 
tlon,  and  rejected  tbe  testimony,  and  to 
this  also  plaintiff  excepted.  Counsel  for 
plaintiff  then  stated  that  be  had  no  other 
direct  evidence  that  the  money  and  effects 
In  question  were  the  property  uf  plaintiff 
than  the  proposed  testimony  of  ber  bus- 
band,  and,  that  being  rejected,  he  sup- 
posed bo  would  have  to  submit  to  a  non- 
suit, whereupon  thecourt  rendered  a  Judg- 
ment of  nonsuit. 

The  pleas  mentioned  above  were.  In 
substance,  as  follows:  If  plaintiff  was 
ever  the  owner  of  the  money  sued  for,  on 
or  about  January  1886,  she  loaned  It 
to  her  husband,  and  he  became  the  owner 
of  itt  and  tbe  debtor  of  his  wife.  On 
March  18, 1885,  Dwlnell  sued  out  an  at- 
tachment against  Hidell  for  tbe  recovery 
of  f 2.118.4S.  with  Interest,  lor  balance  of 

{mrchase  money  claimed  to  be  due  bim 
or  tbe  purchase  of  the  Rome  Courier,  Its 
presses,  ete.,  which  was  levied  on  the 
property,  and  at  the  ensuing  terra  of  tbe 
superior  conrt  filed  his  declaration  in  at* 
tachment.  Hidell  filed  a  bill,  returnable 
to  the  aume  term, lor  a  reselBslon  and  can- 
cellation of  the  contract  for  the  sale  and 
pnrchase  of  the  newspaper  out  of  which 
the  Indebtedness  grew,  on  the  ground 
that  the  sale  and  purchase  were  pruciired 
by  false  representations  and  fraud  on  the 
part  of  Dwlnell,  and  on  other  grounds 
therein  stated.  In  May,  1886,  wlien  the 
attachment  case  came  on  for  triul,  an  or^ 
der  was  passed  allowing  Hidell  to  file  and 
use  tbe  bill  mentioned  as  his  equitable 
plea,  whereupon  the  case  was  tried,  and 
tbe  r>il1  and  amendments  used  and  plead- 
ed as  an  answer  to  tbe  attachment  suit. 
During  the  progress  of  the  trial  Mrs.Hldetl 
was,  on  her  own  motion  and  petition, 
made  a  party  defendant  to  the  salt,  and 
she  came  Into  court,  and  set  forth  In  her 
petition  a  mortgage  dated  December  14, 
18H.%  given  by  her  basband  on  the  Courier 
property  to  secure  a  note  made  by  him  to 
her,  bearing  the  same  dale,  for  93,687.65, 
and,  as  the  holder  and  owner  thereof, 
offered  to  surrender  and  cancel  this  mort- 
gage, and  Joined  hor  hnsbaud  in  tbe  suit 
for  the  rescission  of  the  contract  lor  the 


pDrehase  by  blm  Irom  Dwln<ril  of  the 
Courier,  and  In  ber  petition  stated  that 
she  wished,  with  her  husband,  a  cancel- 
lation of  said  purchase,  and  Jolqed  blm  In 
the  prayer  In  bis  answer  to  said  salt  for 
each  cancellation  and  reaclSBlon,  The 
prayer  nientioned  was  that  tbe  salemiglit 
be  canceled  and  set  aside,  and  Dwlnell 
required  to  refund  to  Hidell  the  sum  paid 
him,  with  interest.  That  an  accoont 
might  be  taken  ot  the  amount  since  paid 
out  by  Hidell  in  running  tbe  property,  or 
proper  compensation  for  Hldell's  services 
therein,  and  ot  all  amounts  received  by 
him  from  the  business  up  to  the  tlnin 
when  he  should,  under  tbe  decree,  rede- 
liver tbe  property  to  Dwlnell.  That 
Dwlnell  be  required  to  reimburse  bim  such 
amount  as  he  might  be  so  fonnd  to  have 
paid  out  in  excess  of  such  Income  and  com- 
pensation for  bis  services;  and  that  tbe 
rescission  should  Include  also  the  pur- 
cbaue  of  what  Dwlnell  called  "stock,"  and 
the  rent  contract  of  the  rooms  for  the 
business  aforesaid;  or,  should  tbe  court 
for  any  cause  think  proper  not  to  set  aside 
tbe  sale,  tbsn,  (though  Hidell  did  not 
want  the  property  at  any  price,  and 
would  so  take  It  only  upon  compulBion,) 
tha't  he  might  apportion  tbe  price  agreed 
to  be  paid  as  the  facts  and  the  principles 
ot  equity  might  require.  That  tbe  attach- 
ment suit  might  be  perpetually  enjoined, 
and  such  other  and  further  relief  granted 
as  was  proper.  Itfrs.  Hidell  also,  in  her 
petition,  prayed  forgeueral  relief.  The  trlid 
ot  thecane  resulted  In  a  verdict  for  Dwlnell 
tor  91,500,  with  interest,  and  tbe  prayers 
of  Hidell  and  his  wife  for  reeclRsion  and 
other  relief  were  denied.  On  the  trial  of 
tbe  case,  a  mortgage  made  by  Hidell  on 
February  17. 1986,  to  bis  wife,  on  the  Cou- 
rier property,  recorded  on  March  19, 1886, 
to  secure  a  note  ot  Hidell  given  on  that 
day  tu  one  Robinson,  as  trustee  for  Mrs. 
Hidell,  and  for  money  loaned  by  her  to 
him,  was  produced  In  response  to  a  notice 
of  plaintiff's  counsel,  and  permitted  by  ber 
to  be  read  in  evidence  as  a  canceled  mort- 
gage, tor  the  purpose  ot  remiindlng  tbe 
sale.  It  being  settled  law,  well  known  to 
ber,  that  the  original  statm  ot  the  par- 
ties had  to  be  preserved  or  restored  tu  an- 
thorlse  n  rescission  of  tbe  trade.  This 
mortgage  had  an  entry  in  the  handwrit- 
ing of  Robinson  thereon,  dated  June  2, 
1885,  that  It  was  canceled  and  satisfied, 
and  the  property  free  from  Ita  lien.  Mrs. 
Hidell  was  at  that  time  the  owner  and 
holder  of  this  mortgage,  Robinson  having 
been  made  her  trustee  at  her  request,  aa 
appeared  by  a  letter  (set  out  In  tbe  plea) 
in  answer  to  one  written  by  her  or  her 
husband  as  ber  agent.  This  letter  from 
Roblntiou  was  dated  February  13,  1885, 
and  directed  ber  to  have  Hidell  make  to 
bim,  Robinson,  as  trustee  for  her  and  her 
children,  a  bill  of  sale  or  mortgage  on  tbe 
Courier  for  the  money  she  loaned  hlui  to 
be  put  In  the  paper,  and  have  It  recorded. 
Mrs.  Kidell  took  the  note  of  ber  husband 
for  the  money,  and  the  same  was  given 
to  Robinson,  trustee,  and  the  mortgage 
made  to  him  for  her,  and  by  her  direction 
and  consent.  The  note  and  mortgage 
coTer  the  same  debt  now  sned  on.  After 
tbe  verdict  In  favor  of  Dwlnell,  above 
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mentioned,  wae  rendered,  Hidell  and  Ills 
ivHe  moved  (or  a  new  trial,  which  motion 
wRfl  overruled,  and  no  exception  was 
taken  tbereto,  so  that  the  .verdict  and 
Jadgmeiit  thereon  became  flnal  and  con- 
clusive between  the  partlen.  The  money 
now  aned  for  is  the  same  money  as  that 
embraced  In  and  necnred  by  the  mort< 
Eaees  mentioned,  and  the  same  were  In- 
volved tn  the  snlt  and  finally  adjudicated 
by  the  Judgment  thereon ;  and  Mrs.  Bldell, 
having  thus  bad  her  day  lu  court,  and 
having  In  the  suit  claimed,  such  relief  as 
atae  desired,— and  she  could  therein  have 
claimed  any  and  alt  relief  allowed  by  law, 
and  was  bound  to  set  up  In  that  suit  all 
her  demands,  both  legnl  and  equitable, 
that  there  might  be  an  end  of  litigation,— 
Is  therefore  eoncloded,  and  estopped  to  sue 
defendant  or  his  administrator  again. 

After  the  flnal  termination  of  the  snlt 
mentioned,  and  in  July,18B7,  the  execution 
In  favor  of  Dwinell.  Iseulug  from  the  Judg- 
ment, was  levied  on  the  Courier  property, 
which.  In  Septemt>er,  18S7,  wan  sold  by  the 
aherirr,  and  boUKht  by  Dwinell,  tor  $2,500, 
—the  amount  due  him  on  tbe  U.  A.  aad 
on  another  0.  ib.for  the  rent.  On  the  day 
of  sain  Mrs.  Uldell  foreclosed  both  of  the 
mortgagra  mentioned  by  her  own  oaths, 
and  signed  by  her  own  name,  and  on  that 
day  caused  executions  to  be  Isened  fliere- 
on,  and  put  In  the  bands  of  the  sberiH, 
and  on  the  day  afier  the  sale  she  made  a 
written  demand  on  oath  on  the  sheriff, 
requiring  blm  to  take  aforthcomtng  bond, 
on  the  ground  that  the  property  was  sub- 
ject to  her  mortgaKe.  Afterwards,  In  Sep- 
tember, 18S7,  Dwluetl  brbuglit  a  rule 
against  the  sheriff  fur  the  purpose  of  imv- 
Ing  tbe  proceeds  of  the  sale  applied  to  the 
0.  lbs.  in  bis  favor,  which  rule  the  sheriff 
answered, and  Mrs.  HIdell came  Intoconrt, 
caused  berself  to  be  made  a  party  to  the 
mle,  and  claimed  tbe  money  on  her  0.  A. 
Issued  from  the  mortgages,  setting  up 
again  that  HIdell  was  her  debtor  on  both 
the  mortgages.  A  trial  was  had  un  the 
pleadings  made  up  In  this  case,  and  a  ver- 
dict found  against  the  said  Koblnson 
mortgage  and  against  Mrs.  HIdell,  It  hav- 
ing t>een  made  to  appear  to  tbe  court  that 
ber  other  mortgage  had  not  been  re- 
corded In  time.  Atterwards  she  moved 
for  a  new  trial,  wfalcli  was  granted,  and 
on  the  second  trial  a  verdict  was  rendered 
against  said  mortgage  and  against  her. 
On  both  of  these  trials  she  testified  that 
she  loaned  the  money  covered  by  the 
Robinson  mortgage  to  HIdell  to  purchase 
tbe  Conrier  with.  After  the  last  verdict 
was  rendered,  she  again  moved  for  a  new 
trial,  which  motion  was  overruled,  and 
she  filed  her  billot  exceptions,  and  toolt 
the  case  to  tbe  supreme  court,  where  It  Is 
DOW  pending.  The  money  sand  for  In  the 
present  easels  the  same  debt  of  HIdell, 
and  the  same  loan  claimed  to  have  been 
to  him  by  her,  as  that  described  tn  the 
mortgages,  and  which  she  sought  to  en- 
force against  HldelFs  estate;  the  Robin- 
son mortgage  and  mortgage  0.  fa.  having 
been  so  set  up  by  her  as  her  property 
alone,  her  trustee  having  died  before  the 
trial.  Having  sued  Dwinell  In  his  life  for 
a  rescission  of  the  sale  and  other  relief  on 
thhi  same  claim,  and  a  final  verdict  and 
T.16s.s.no.2-6 


Judgment  having  been  rendered  Inthatsult 
against  her,  and  having  had  full  oppor- 
tunity to  set  up  all  ber  claim  and  assert 
all  ber  rlgbts  In  tbe  equity  suit,  she  la  con- 
cluded and  estopped  by  that  Judgment  to 
further  sue  and  harass  defendant;  and  by 
reason  of  ber  suit  for  the  fund  on  the  rule, 
her  sworn  foreclosure  of  her  mortgages, 
ber  afBUavlt  demanding  a  forthcoming 
bond,  and  her  testimony  In  the  rule  case, 
she  is  estopped,  and  cannot  maintain  this 
action.  Having  claimed  the  money  on  the 
rule,  and  having  had  two  trials  on  her 
claim,  and  still  seeking  to  subject  tbe 
money  to  ber  ll.  Jbs.  as  tbe  money  of  her 
husband  on  the  debts  due  to  her  by  him 
for  money  loaned,  she  is  estopped  now  to 
set  np  a  contrary  state  of  iHcts,  to  Ignore 
her  basband  as  her  debtor,  and  sue  defend- 
ant for  the  same.  By  way  of  amendment 
to  the  plea  It  was  alleged  that  MrH.Hidell» 
being  dissatisfied  with  the  Jodgment  re- 
faslng  her  a  new  trial  on  tbe  rule  against 
the  sheriff,  took  tbe  case  to  tbe  supreme 
court,  and  again,  at  the  M!arcb  term, 
IKM),  sot  up  her  mortgage  a.  fa.,  and  con- 
tended for  tbe  fund  wltb  Dwinell  upon 
tbe  ground  that  she  bad  a  prior  Hen  there- 
on as  the  property  of  ber  debtor.  HIdell, 
and.  after  argument,  the  case  (reported  in 
85  Ga.  452, 11  S.  E.-Rep.  8S6)  was  decided 
against  her;  so  that  the  case  Is  res  adjadi- 
cuta,  and  Mrs.  HIdell  is  estopped  and 
barred  by  the  proceedings  and  admissions 
eet  forth,  upon  which  admlSMlnns  Dwtnell 
acted,  to  hfa  Injury  and  to  ber  benefit; 
and  said  admissions  of  record  are  conclu- 
sive evidence,  if  the  money  was  once  hers, 
which  Is  denied,  that  she  had  loaned'lt  to 
her  husband,  or,  at  least,  are  evidence  of 
such  a  loan,  and  may  be  pleaded,  and  sub- 
mitted to  the  Jury  on  the  trial  of  the  case. 
There  were  attached  to  the  pleas,  or  con- 
sidered in  connection  therewith,  various 
exhibits,  as  Indicated  therein. 

C.  N.  Feat/ientoo,  for  plalntltl  In  error. 
C.  RovfreUainU  J.  BranbBttOt  for  d^endants 
in  error. 

Pbb  Cubiah.  <f  ndgment  reversed. 


<9o  cte.  sn> 

AKBTDOB  V.  ATLANTA  ft  W.  P.  R.  00. 

(Supreme  Court  of  Georgia.    Aug.  27,  18^4 

RAILROAD    C0MPANIR9  —  FkiOHTBKIHO  H0B8BS — 

Blowino  Whistle— Instrcctions. 

1.  The  Btatote  touching  the  rln^ng  of  the 
bell  of  a  locomotive  in  a  cTty,  town,  or  village. 
Instead  of  sounding  the  whistle,  lb  confined  to 
signaling  for  tbe  approach  of  crossings.  It  is 
□ot  onlawfid  to  make,  b7  whistling,  proper  and 
necessarr  signals  of  approaching  a  station,  as 
warning  to  adjust  tbe  Bwitches.  Tliough  the 
case  on  trial  may  be  subject  to  some  exception 
to  a  general  rule  of  law,  the  court  Id  charfHng 
the  jury  may  state  the  general  rule  to  enable 
tbe  jury  to  understand  and  properly  apply  the 
exception.  In  the  present  case  it  does  not  af- 
firmatively appear  that  the  exception  was  not 
given  in  charge  as  well  as  tbe  general  rule. 

2.  In  every  case  of  alleged  personal  Injury 
by  negligence,  where  there  was  any  considera- 
ble Interval  of  time  i>etween  the  discovery  of 
the  negligence  and  Its  injurious  effect,  the  jury 
ought  to  ue  made  acquainted  with  Uie  rule  of 
law  which  puts  tbe  pfaiotifC  on  the  exercise  of 
ordioary  care  to  avoid  the  consequences  of  the 
defendant's  negUgenoe. 
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8.  A  railroad  com;panT  has  no  right  to  con- 
tinue blowing  a  locomotiTe  whistle  in  a  city, 
town,  or  villaBe.  for  the  parpoae  of  giving  a  sig- 
nal of  approach  to  the  station,  after  the  en- 
gineer  discoTers  that  a  blast  of  the  whistle  al- 
ready given  has  frightened  a  horse  drawing  a 
Tehicle  along  the  public  road,  and  that  the  horse 
will  probably  be  more  frightened  by  continuing 
to  blow  till  the  signal  Is  completed,  the  driver 
seated  in  the  vehicle  being  engaged  in  an  effort 
to  control  the  animal.  But  it  is  a  question  for 
the  jilry  whether  the  circumstances  were  such 
as  to  apprise  the  engineer,  or  pot  bim  on  notice, 
of  the  peril  which  would  be  occasioned  by  con- 
tinuing to  blow  the  whistle. 

4.  There  being  no  direct  evidence  of  the 
plaintiff's  want  of  skill,  or  that  the  horse  was 
vicious,  and  no  circumstances  from  which  the 
facts  were  fairly  inferable,  it  was  error  to 
charge  the  jury  tnat  if  they  believed,  from  the 
evidence,  "uie  sole  and  real  cause  of  the  plain- 
tiff's injury  was  the  wild,  vicious,  and  refrac- 
tory disposition  of  the  horse  be  drove,  and  the 
plaintifrs  Inability  to  control  him,  or  the  plain- 
tiff's want  of  care  or  skill  in  the  maaagemeot 
of  him,  the  plaintiff  cannot  recover." 

5.  The  court  erred  in  charging  the  jury,  bat 
not  in  denying  any  of  the  requests  tP  charge. 

(Syllabus  by  the  Ooort.) 

Error  from  cit^'  court  ol  Atlanta;  How- 
abdVan  Eppa,  Judge. 

Action  by  J.  D.  Akrldgu  against  the  At- 
lanta &  West  Point  .Railroad  Company 
for  damages  caused  by  frighteiilnf;  bis 
borfie.  Judgment  for  defendant.  Plaln- 
tlB  brings  error.  Reversed. 

The  tolluwlng  Is  the  offldal  report: 

Plaintin  alleged  that  about  September 
22, 18V>0,  he  was  driving  a  gentle  mare  in  a 
sulky,  going  south  along  the  East  Point 
road'.  Hewaswltbtn  the  corporate  If m< 
Its  of  the  town  of  East  Point,  and  at  or 
near  the  point  known  as  "Verbena  Sta- 
tion," at  wlilch  point  the  dirt  road  runs 
parallel  with  defendant's  railroad,  there 
being  only  30  or  40  feet  between  the  two, 
the  grunnd  between  being  level,  and  a 
plain  view  of  either  way  may  be  had  from 
the  other.  A  freight  train  of  defendant, 
bound  south,  approached  the  point  where 
plaintiff  was  driving,  and  in  plain  view  of 
him.  The  hour  was  abont  6  or  bait  past 
6  la  the  afternoon.  Just  before  the  train 
got  even  with  plaintiff  It  blew  the  whistle 
long  and  loud,  at  which  the  hurse  became 
frightened  and  started  to  run,  but  plain- 
tiff managed  to  hold  her.  The  engineer, 
still  being  In  clear  view  of  plulntlfr,-and 
seeing  bis  animal  frightened  by  the  whis- 
tling, blew  again  and  again,  and  did  nut 
stop  until  he  had  blown  tbreeorfourmore 
load  blasts.  This  made  the  horse  frontic 
with  fear;  and  the  engineer  and  those  in 
charge  of  the  engine  deliberately  blew 
the  whistle  thus  repeatedly,  although 
seeing  or  able  to  see  the  condition  of 
tbe  horse  and  plaintiff's  danger.  As  a 
result  the  horse  became  unmanageable 
and  ran  away,  throwing  over  the  sulky, 
tsaring  it  to  pieces,  and  hurling  plaintiff 
violently  against  a  tree  by  the  side  of  the 
road.  The  declaration  then  described  tbe 
injuries  received,  stated  his  doctor's  hills, 
loss  of  earnlogB,  etc.,  and  alleged,  farther, 
that  the  blowing  was  purposely  done  to 
frighten  the  horse,  and  maliciously  persist- 
ed in  efter  seeing  plaintiff's  perilous  posi- 
tion ;  that  there  was  no  necessity  or  re- 
anlrement  for  tbe  blowing,  and  it  was  not 


only  uncalled  for,  but  done  wantonly  and 
recklessly,  and  occurred  in  an  incorporat- 
ed town.  There  was  a  verdict  for  tbe  de- 
fendant. Tt}ere  was  no  motion  for  new 
trial,  but  exception  is  directly  made  to 
the  following  chai^:  "The  authority  to 
operate  a-  railroad  Includes  the  right 
to  make  all  the  noises  Incident  to  the 
movement  and  working  of  Its  engines, 
as  in  the  escape  of  steam  and  rat- 
tling of  cars,  and  also  to  give  tbe  usual 
and  proper  signals  ol  Its  approach  to 
way  stations,  on  Its  line  by  blowInK 
the  wbisUe.  if  tnls  was  a  reasonable  and 
necessary  thing  to  be  done;  and  this, 
although  such  way  station  may  hai>- 
pen  to  be  in  an  Incorporated  town  or  vil- 
lage. "  The  error  alleged  as  to  tbis  chncge 
is:  (1)  It  JustlBes  whistling  in  thecorpo- 
rate  limits  of  a  town  to  signal  the  ap- 
proach to  a  station.  It  such  whistling  Is  a 
reasonable  and  necessary  thing  to  be 
dune,  tbe  question  not  being  whether 
such  whistling,  as  a  general  thing,  was 
reasonable  and  necessary,  but  whether  It 
was  reasonable  In  this  particular  case  in 
view  of  plaintiff's  proximity  to  the  track, 
the  thickly  settled  locality,  etc.;  (2)  in 
charging  that  defendant  had  the  right  to 
signal  its  approach  to  a  station  by  whis- 
tling in  tbe  limits  of  a  town,  and  learins 
It  to  the  Jury  to  say  whether  such  custom 
was  reAsonable  and  necessary,  plaintiff 
insisting  that  no  such  general  tight  for 
such  purpose  of  signaling  exists,  and  tbe 
exercise  of  such  right  could  not  depend  ua 
whether  the  custom  ut  whistling  was  rea- 
sonable and  necessary;  (3)  it  was  error 
to  charge  on  any  general  right  defendant 
had  to  whistle  In  a  town,  the  question  be- 
ing on  the  right  to  whistle  In  tbis  particu- 
lar case.  Also  to  the  following  charge.: 
"If  you  believe  that  the  defendant  was 
negligent  in  blowing  Its  whistle  In  an  un- 
usual and  unnecessary  manner,  still  it  the 
plalutlff.  In  the  exercise  of  ordinary  care 
on  bis  own  part,  after  thla  negligence  had 
begun  to  operate  and  Its  peril  to  Impend 
over  him,  could  have  avoided  the  conse- 
quences %o  himself  of  that  negligence,  be 
cannot  recover."  This  was  alleged  to  be 
error,  because  there  was  no  evidence  up- 
on which  to  preflicatu  It.  There  was 
nothing  in  the  case  to  show  want  of  ordi- 
nary care  on  plaintiff's  part;  defendant's 
only  defense  being  that  It  was  guilty  of  no 
negligence.  Also  to  the  following  chaise: 
"If  you  believe  from  the  evidence  that  the 
Injury  to  the  plaintiff  was  caused  by  the 
blowing  of  the  whistle  of  the  locomotive, 
and  yon  further  believe  that  tbe  whistle 
was  not  carelessly  or  recklessly  blown, 
but  for  the  purpose  of  signaling  Its  a)>- 
proacfa  to  a  way  station,  and  that  this 
was  done  In  the  usual  manner,  and  was. 
Id  your  opinion,  reasonable  and  necessary 
in  view  of  the  actual  occasion  and  situa- 
tion, tbe  plaintiff  cannot  i^over."  This 
charge  was  alleKed  to  be  error,  because 
not  warranted  by  the  evidence;  becanse, 
no  matter  if  the  custom  was  to  signal  ap- 
proach to  way  stations  by  the  whistle, 
and  this  was  the  usual  manner,  it  could 
not  be  reasonable  and  necessary.  If  likely 
to  produce  Injury  to  a  traveler  on  a  high- 
way. Whether  such  whistling  was  gen- 
erally necessary  and  reasonable  has  notb- 
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tofs  to  do  with  the  case.  Also  to  the  fol- 
lowlDK charge:  "It  yon  believe  from  the 
erldence  that  the  deteDdaat's  servants  in 
charge  of  the  engine  were  not  negligent  in 
blowing  the  wblBtle.  in  the  seDse  charged, 
hot  that  the  sole  cause  and  the  real  eanse 
of  the  plalntlfl*e  injnry  wan  the  wild, 
vlclone,  and  refractory  disposition  of  the 
horse  he  drove,  and  the  plaintiff's  inabili- 
ty to  control  him,  or  the  plalntlU's  want 
of  care  or  skill  In  the  management  of  him, 
the  plaintiff  cannot  recover. "  This  charge 
was  allied  to  be  error  because  there  was 
BO  evidence  oo  which  to  base  it.  Also  to 
the  refusal  to  charge  the  following  writ- 
ten reqaests  made  by  plaintiff:  "  A  rale  or 
eastom  of  a  railroad  reqalring  Its  em- 
ployes to  blow  at  a  certain  point  Is,  of  It- 
self, no  Jnstlflcatlon  lor  wbistllng  there.  If, 
under  the  cIrcumHtances  of  the  case,  the 
whistling  woald  probably  produce  injnry 
to  some  person  on  the  adiacent  road. 
Bnlea  emanate  from  the  defendant,  and 
may  In  themselves  be  negligent.*  "You 
are  to  determine,  as  a  question  of  Dili- 
gence or  diligence,  whether  the  whistle 
should  have  been  blown  nor  not.  If  tbe 
engineer  knew,  or  could  have  known  by 
ordinary  diligence,  that  bla  blowing,  or 
his  contlnning  blowing,  would  frighten 
the  plaintiff's  animal  and  canse  him  inju- 
ry, tbe  engineer  should  have  abstained 
from  such  further  whistling,  and  the  de- 
fendant is  liable  for  any  Injury  occasioned 
by  such  prolonged  whlatling.^ 

Arnold  A  Arnold,  for  plaintiff  in  error. 
Calboun,  King  &  Spaalding  and  A.  CAWp- 
beli  King,  for  defeudaut  in  error. 

Pbr  Ccbuu.  Judgment  reversed. 


(90  Ga.  254) 

WBSTBBN  UNION  TEL.  00.  v.  TAMBI8. 
(Supreme  OoDrt  of  Georgia.  Aug.  SS7,  1892.) 
Tm^OHAPH  Companies  —  Failubb  to  Dbliteb 
Mbssiqe  Pbomptlt— BraoiiX  DiMAeBS— Fbis- 
sNTATioN  OP  Claim  —  FaSAunss  —  CoaariTU- 
noiTAi.  Law. 

1.  It  is  competent  for  the  general  assembly 
to  re4}uire  a  telegraph  company,  under  a  penalbr, 
to  dehver  a  message  within  a  reasonable  time  aft- 
er its  receptiou  br  the  company  at  the  office  in 
tiiis  state  from  which  the  delivery  is  to  be  piad^ 
irtietlier  the  message  be  sent  from  anotlier  office 
of  tlie  eompany  in  tlds  state,  or  from  one  of  Its 
offices  in  another  state.  This  has  bepu  done  by 
the  act  of  October  22,  1887,  (Acts  1887/p.  Ill;) 
and  soch  act  is  not  in  this  re^>ect  vioiatiTe  of  tike 
interstate  commerce  clause  of  the  federal  con- 
ftitntion.  The  recovery  of  the  atatutorr  penalty 
in  this  case  was  warranted  by  law  and  the  evi- 
deuce. 

2.  While  tbe  contractual  limitation  to  60 
dsTi  for  preseaiting  a  claim  for  damages  agtunsi 
a  tel^raph  company  does  not  apply  to  the  statu- 
tory penalty.  It  does  apply  to  all  claims  for  special 
danuwe^  aiid  operates,  not  alcote  against  the 
■eader  of  the  message,  bat  against  the  receiver  of 
it,  where  the  message  In  guestion  relates  to  the 
business  of  both  parties,  and  Is  a  reply  to  a  pre- 
Tioas  message  sent  by  the  rec^rer.  Where  the 
damage  done  to  tbe  latter  by  delay  In  delivering 
the  message  was  In  breaking  up  negotiations  for 
the  sale  of  cotton  of  a  low  grade,  and  preventing 
a  sale  which  would  otherwise  have  been  consum- 
mated, the  measure  of  damaf^es  would  be  the  dif- 
fereoce  between  the  price  which  would  have  been 
realized  by  the  sale  contemplated  and  the  value 
of  Hie  saoiB  eotton  m  that  day  in  the  market; 


or,  if  there  was  no  mailcet  for  sndi  eotton  at  the 
place  T^ere  stored.  Its  valoe  at  the  nearest  mar- 
ket to  that  place  at  which  It  could  be  disposed  of, 
together  with  the  en>enae,  if  any,  of  transportiiic 

it  thither.  If  It  had  then  no  market  value  any- 
where, the  measure  of  damages  would  be  the  con- 
tract price,  less  the  best  price  which  could  after- 
wards be  obtained  for  it  on  the  first  day  it  could 
be  sold,  and  the  expense  of  holding  It  until  that 
day.  Presumptively,  in  the  absence  of  proof  to 
the  contrary,  cotton  has  some  market  'ralne  on 
every  day  in  tlie  year;  and  consequently  a  claim 
for  damages  in  sndi  a  case  as  tbe  present  would 
be  practicable,  and  ml^t  reasonably  be  required, 
witiiitt  60  days  from  the  time  the  message  was 
sent,  delivery^  having  been  made  on  the  following 
day.  Ute  evidence  In  this  case  does  not  show  the 
contrary.  This  being  so, 'and  no  claim  for  dam- 
ages having  been  presented  within  00  days,  no 
special  damages  were  recoverable. 
(Syllabus  by  the  Ooart) 

Krror  from  supeiior  court,  Early  coan- 
ty;  J.  H.  QuBRBT,  Judge. 

Action  by  David  W.  jaroee  against  the 
Western  TTnion  Telegraph  Company  to  re- 
cover the  statutory  penalty  for  fallnre  to 
deliver  a  telegram  within  a  reasonable 
time,  and  for  damages  resulting  from  sgch 
failure.  Verdict  for  plaintiff  for  both  pen- 
alty and  damages.  Defendant's  motion 
for  a  new  trial  was  overruled,  and  it 
brings  error.  Reversed. 

Tbe  following  is  the  official  report : 

The  motion  contained  the  general 
grounds  that  tbe  verdict,  was  contrary  to 
law,  evidence,  etc.  Also  that  the  court 
erred  In  nut  dismissing  from  the  declara- 
tion, upon  defendant's  motion,  the  connt 
set  out  therein  which  sought  to  recover 
the  penalty,  the  telegram  In  question  ap- 
pearing tu  have  been  recedved  by  defend- 
ant's agent  at  Entanin,  Ala.,  and  trans- 
mitted to  plaintiff  at  Blakely,  Ga.,  said 
telegram  being  an  interstate  message, 
and  not  controlled  by  the  Georgia  stat- 
ute. Also,  because  the  court  erred  in  not 
nonsuiting  plain  tiff  upon  motion  of  defend- 
ant as  to  the  claim  for  damages  in  not 
transmitting  and  delivering  the  telegram 
in  a  reasonable  time,  because  tbe  proof 
showed  that  more  than  60  days  had  ex- 
pired between  tbe  date  of  the  delivery  of 
tbe  telegram  and  tbe  date  of  plaintiff's 
demand  upon  defendant  for  damages;  tbe 
telegram  having  been  received  by  defend- 
ant's agent  at  85  mlnatee  after  9  o'clock  p. 
M.,  November  4, 1890,  and  delivered  at  10 
o'clock  A.  u.  the  next  day,  and  the  proof 
showing  that  the  demand  tor  damages 
was  made  by  plalntltl  on  February  18. 
1891.  Tbe  telegram  was  written  on  a 
blank  containing  the  words,  "The  com- 
pany will  not  be  liable  for  damages  Inany 
case  where  the  claim  Is  not  presented  In 
writing  within  sixty  days  after  sending 
the  message;"  and  containing  these 
words,  "Read  tbe  notice  and  agreement  at 
tbe  top;**  and,  as  delivered  to  plaintiff, 
was  written  on  a  blank  containing  the 
words,  "Nor  In  any  case  where  the  claim 
Is  not  presented  In  writing  within  sixty 
days  after  the  sending  of  tbe  message," 
—signed  only  by  president  and  manaser  ol 
defendant.  Also  because  the  court  erred 
In  charging:  "I  charge  you  that  It  tbe 
defendant,  the  telegraph  company,  under- 
took to  transmit  to  this  place,  which  bad 
been  paid  for  at  tbe  other  eud  of  the  line, 
and  did  fail  to  deliver,  the  message  to 


Digitized  by 


Google 


84 


SOUXHEASTEBN  BEFOBTEB.  TOL.  1& 


(Oa. 


James  within  a  reasonable  time  from  the 
time  It  was  received,  the  plaintiff  Is  ontl- 
tlod  to  recoTer.  for  tlie  fallare  to  dellTer, 
$100  as  a  penalty  fixed  upon  by  tbatactof 
law."  **I  cbarse  >ua  tbat  if  yoa  should 
believe  tbat  tbe  defendant  company  did 
receive  a  messase  at  tbls  office  fur  Mr. 
Jamea»  and  tben.  from  tbelr  fallare  to  de- 
liver  It  within  a  reasonable  length  of  time, 
a  loss  actoally  accrued  to  falm,  be  would 
be  entitled  to  recover  whatever  amount 
yon  should  And  that  loss  to  be."  "If 
you  shnnld  find  that  lie  [referring  to  plain- 
tiff] failed  to  mafae  the  sale  by  reason  of 
the  failure  to  deliver  the  message,  and 
that  be  diligently  attempted  to  sell  the 
cotton  afterwaras,  and  could  not  sell  it 
on  account  of  the  cbaracter  and  condt> 
tlon  of  the  market, but  continued  to  make 
an  effort  to  sell,  and  finally  did  sell,  the 
measure  of  the  damages  would  be  the  dif- 
ference between  the  price  he  would  have 
received  for  the  cotton.  If  be  had  made  the 
sale,  and  tbe  price  be  actually  got  when 
he  did  sell. "  ''if  yon  should  find  tbat  the 
message  was  not  delivered  within  a  rea- 
sonable time  onder  the  attending  clrcnm- 
tances,  yonr  verdict  woold  be  for  the 
plaintiff  upon  both  of  the  propoBittons." 

R.  H.  Powell  and  Bigby,  Reed  A  Berry, 
for  plaintiff  in  error.  W,  D.  Klddoo,  lor 
defendant  In  error. 

Frr  Cubuu.  Judgment  reversed,  with 
direction. 


f30  Oa.  257) 

NICHOLSON  et  al.  v.  HARRIS,  (WHALHT, 
Inteireaer.) 

(Supreme  Court  at  Georgia.    Aug.  27,  1892.) 

CUTTU.  HOBTOAGB  AND  NOTB — ^WhO  HAT  FORS- 

CLOSB— Affidavits— Ambhdm  ENT. 

1.  Where  a  promissory  note  and  mortgage 
upon  personal  propert;  are  combined  together 
In  one  instrument,  the  promise  being  to  pay  the 
money  to  a  named  payee  or  bearer,  and  the 
mortgage  portion  of  the  instrument  being  in 
these  words:  "To  further  secure  the  payment 
of  this  Dote,  I  hereby  mortgage  the  following 
described  property,"  etc., — one  who  ia  not  the 
payee  named  in  the  paper  cannot  foreclose  the 
mortgage  in  Us  own  name  as  holder  and  own* 
er  thereof,  without  having  a  written  asaienment 
cf  the  same.  Code,  I  1996;  Bank  T.  Prater, 
64  Ga.  600. 

2.  When  the  execotlon  under  such  a  fore- 
closure has  been  levied  on  the  mortgage  prop- 
erty, a  motion  by  a  claimant  thereof  to  dismiss 
the  levy  on  tlie  ground  of  the  above-indicated 
objection  to  the  foreclosure  should  be  snstained, 
muess  by  appropriate  amendment  the  objection 
la  removed. 

8.  AiBdavitB  to  foreclose  mortgages  being 
amendable  as  ordinary  declarations  since  the 
act  of  October  5,  1887,  (Pamph.  p.  50,)  and  sec- 
tion 3486  of  the  Code  declaring  that  when  it 
becomes  necessary  for  the  purpose  of  enforcing 
the  rights  of  a  plaintiff  be  may  amend  by  sub- 
stituting the  name  of  another  person  in  hla 
strad,  suing  for  his  use,  proceedings  to  fore- 
close a  mortgage  oo  personalty  instituted  by  the 
real  owner  of  the  mortea^  are  amendable  by 
Inserting  as  party  plaintiff  the  name  of  the 
mortgagee  for  the  use  of  such  owner. 
(Syllabus  by  the  Court) 

Error  from  (superior  court,  Webster 
county;  W.  H.  Pisu,  Judge. 

Claims  were  Interposed  by  Ada  Whaley 
CO  the  levy  of  ezecuilons  In  favor  of  Nich- 


olson &  Oo.  against  Harris.  By  consent 
tbe  cases  were  tried  together,  and,  on  mo- 
tion of  claimant,  the  levy  was  dlRmlssed. 
Nicholson  A  Co.  bring  error.  Reversed. 
The  following  is  tbe  official  report: 
Thu  levy  was  dismissed,  because  the 
mortgages  from  which  the  executions 
Issued  by  foreclosure  showed  upon  their 
face  that  ttaey  were  given  Co  parties  other 
than  Nicholson  &  Co.,  who  foreclosed 
them,  and  could  not  be  foreclosed  in  tbe 
name  of  Nicholson  &  Co.  without  written 
assignment  of  the  party  or  parties  to 
whom  they  were  made.  They  were  mort- 
gages on  personalty,  made  to  the  Savan- 
nah Guano  Company  and  its  assigns,  and 
tbe  Atlanta  Onano  Company  and  its  aa- 
eigOB,  to  secure  promissory  notes  payable 
to  those  companies  or  bearer,  (each  note, 
together  with  the  mortgage  securing  it, 
constituting  one  instrument.)  To  tbe  rul- 
ing dismissing  tbe  levy,  and  to  the  refusal 
of  tbe  court  to  allow  the  foreclosure  ** to 
be  amended  for  tbe  u>«e  of  said  Nicholsoo 
&  Co., "  the  plaintiffs  excepted. 
J.  B.  Hudsoo  and  Fort  &  Wataoa,  tor 

Slain  tiffs  Id  error.    Slmmona  A  Ktm- 
rougb,  E.A.HawkiDa,  and  Butt  A  Lump- 
kin, tor  defendant  In  error. 

Pbb  CuBiAU.  Judgment  reversed. 


(89  Oa.  83S) 

COUNTRYMAN  v.  BAST  TENNESSBB,  V. 
&  G.  BY.  GO. 
(Supreme  Court  of  Georgia.    Oct  1,  1892.) 

Mabteb  and  Servant  —  Injuribs  to  Rajlboad 
Employs  — Costbibotost  NsotiosNOB  —  Non- 
suit. 

The  evidence  showing  that,  even  if  the 
defendant  was  ^Ity  of  some  degree  of  nes^i- 
gence,  the  plaintiff,  being  an  employe,  was  him- 
self negligent,  and  could,  by  the  exerase  of  or- 
dinary care,  have  av<dded  the  injuries  he  re- 
ceived, a  nonsuit  was  properly  granted. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Floyd;  Max 
Mbtbrhardt,  Judge. 

Action  by  J.  F.  Countryman  against  the 
Eiast  Tennessee,  Virginia  ft  Georgia  Rail- 
way Company  for  personal  Injuries.  A 
uoDHuit  was  granted,  and  plaintiff  brings 
error.  Affirmed. 

The  following  la  the  official  report: 

Plaintiff's  testimony  tended  to  show  the 
following:  He  was  caller  at  the  railroad 
depot  in  £aat  Rome.  UIs  duties  were  to 
wake  up  conductors,  brabemen.  and  fire- 
men when  they  wore  needed,  and  were  not 
at  their  places.  Occaslunally  he  carried 
dlapntches  from  tbe  telegraph  office  to  the 
railroad  authorities.  He  was  working 
under  Lloyd,  the  night  yard  master  for 
the  defendant.  On  the  night  of  August 
31.  1890,  came  a  telegram  that  there  was 
an  engine  broken  down  on  the  main  line 
near  the  Junction  below,  and  they  wanted 
a  machinist  from  the  shops  to  go  down 
and  fix  it.  Keed,  the  head  telegraph  oper- 
ator, came  to  plaintiff,  and  tdid  bim  to 
carry  the  telegram  to  Griffin,  the  master 
mechanic,  at  his  office  on  the  yard.  Oo 
hla  way  there,  passing  between  the  turn- 
table and  the  water  tank,  he  fell  Into  a  pit 
aboat  12  feet  long  and  3  or  4  feet  deep,  and 
was  Injured  to  a  coiMlderable  extent.  Ha 
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did  not  kaow  It  was  ttaere.  He  soppoaed 
it  waa  there  for  the  parpoae  ol  cleanlDB 
the  dadera  from  tberflreboxea  of  the  en- 
ginea.  li  waa  Jnat  between  the  tracka  on 
the  yard,  near  the  tnnitable.  He  did  not 
aeett  because  it  wau  dark,  and  he  coald 
not  me  it  nnlesB  be  bad  been  watching 
very  carefnlly  fur  It.  There  were  no  Ughta 
on  the  yards  to  ebow  it,  and  be  had  no 
light  with  .blm.  He  wan  about  erery 
n^bt,  but  generally  carried  a  lamp.  At 
tblB  time  the  yard  master  had  borrowed 
his  lamp,  (It  was  plalntltf'B  private  prop- 
erty.) and  had  it  tnrther  down  nn  tbe 
yard.  He  supposed  there  were  lamps 
about  tbe  depot,  bat  they  were  very  par- 
ticular abont  lending  them.  He  does  not 
remember  tbat  he  made  any  effort  to  get 
a  lamp,  nor  did  be  go  to  tbe  yard  master 
for  tbe  borroLwed  lamp  when  be  found  be 
had  tbe  mesaage  to  carry.  Tbe  yard  mas- 
ter waa  800  yards  on  the  lower  part  of  tbe 
yard  below  where  he  was  hurt,  and  stlH 
oo  ahead.  Piaintlll  knew  It  was  safer  to 
have  a  lamp,  but  he  was  working  under 
Beed.  and  had  to  obey  bis  orders.  He  was 
not  fumlebed  with  a  light  by  tbe  com* 
panj.  He  waa  about  64  years  old,  and 
bad  been  wearing  glasaes  18  or  18  years. 
He  could  not  see  as  well  at  talgbt  as  In  the 
daytime.  Probably  hR  might  have  seen 
tbe  hole  If  he  had  been  looking  down  close- 
ly, but  his  attention  waft  then  occupied 
looking  fur  the  l^ht  In  Qrlffin's  office.  It 
waa  a  dark  night.  He  was  right  among 
a  nest  of  railroad  tracks.  There  Is  no 
street  near  where  be  waa  hurt,  except  a 
big  road.ahoQt75  or80yards  off.  Nobody 
had  any  business  In  there  except  railroad 
men.  The  yard  was  not  inclosed  In  any 
way.  He  waH  not  warned  of  any  danger 
Id  going  Oil  this  part  of  It.  Tbe  coal  for 
tbe  engines  Is  on  the  yard  there,  and  the 
watertauk;  and  theiy  repalrenglnes  there. 
Employee  are  traveling  up  and  down  the 
yard  all  the  days  of  tbe  year.  When  be 
stepped  into  tbe  pit  he  was  trying  to  see 
where  the  office  stood.  He  linew  Just 
abont  where  It  stood,  and  the  side  truck 
un  his  right  hand  was  crowded  wltb 
freight  cars.  The  office  is  just  by  tbat  side 
track.  A  man  had  to  keep  Ms  eyes  open, 
and  watch  out  for  an .  engine  runnluK 
there.  They  were  switching  backwards 
and  forwards  all  tbe  time.  Plaintiff  lived 
at  the  end  of  the  yard,  down  where  an- 
other railroad  crosses.  He  moved  there 
In  February  before.  The  place  where  he 
was  hurt  waa  between  his  bouse  and  the 
depot,  off  90  to  100  feet  from  tbe  main  line. 
He  went  borne  every  morning.  Ten  tracks 
ran  into  the  turntable.  In  front  of  tbe 
office  there  is  a  little  open  space,  but  be 
bad  to  go  between  tbe  water  tank  and 
the  coal  twds,  which  threw  him  between 
tbe  water  tank  apd  the  turntable  onto 
tbe  ends  of  these  tracks.  He  supposea 
tbeee  pits  are  boxed  up  with  plank.  They 
could  not  covarthe  pita  nn,  and  keep  them 
eoveredfUaleaa  they  would  take  the  covers 
off  wlienever  they  naed  them.  It  la  neeea- 
sary  for  railroada  to  have  some  place  to 
unload  cinders,  and  pits  to  work  on  en- 
ginea  from  underneath  tbem.  He  does  not 
Icoow  bow  long  they  bad  been  dug.  Did 
not  know  they  were  there.  This  was  the 
Grat  time  he  had  been  in  there.  He  had  been 


there  42  daya,  and  knew  he  bad  to  carry 
measages,  and  wake  up  people  all  around 
there.  Never  made  anexamlnatlun  toflnd 
out  what  trouble  ttaere  might  be.  His 
work  waa  at  night,  and  when  day  came 
he  was  generally  sleepy,  and  went  home. 
Never  studied  about  whether  It  was  pru- 
dent and  proper  to  understand  all  about 
the  location.  The  pits  were  90  to  100  feet 
from  tbe  main  line,  which  he  used  In  go- 
lug  from  his  work  to  his  home.  Between 
tbe  office  and  one  or  two  of  the  tracka  Ja 
a  apace  of  10  or  16  feet,  but  he  bad  not 
reached  tbat  point.  Tbe  water  tank  ran 
up  against  tbe  ends  ol  two  of  tbem.  On 
two  sides  of  Ibis  place  were  main  linee. 
There  was  no  wall  or  fence  around  it. 
There  is  one  track  that  comea  out  and 
connects  with  the  main  line.  There  is' 
nothing  to  prevent  a  man  from  walking 
down  tbat  track  into  the  turntable.  The 
only  difference  between  tbat  track  and  tbe 
main  line  is  that  you  would  see  it  lay  In 
a  cluster  of  cars.  Except  tor  tbe  cars 
standing  there,  there  is  no  difference  be- 
tween this  track  and  a  main  line  turning 
off  there.  It  is  part  of  tbe  yard,  and  not 
separated  from  It.  There  are  no  other 
parts  of  tbe  yard  where  they  have  open 
pits  between  thetraclu.  He  did  not  mean 
tbatit  was  unsafe  togo  on  the  track  with- 
out a  light,  any  more  than  that  be  might 
stump  his  toe  against  a  cross-tie  or  some- 
thing, and  fall.  There  was  farther  testi- 
mony touching  the  extent  of  the  injury, 
tbe  pain  and  suffering,  the  plulntlff'a  earn- 
ing capacity,  etc. 

Wrigbt  dk  Harris,  for  plaintiff  In  error. 
McCutehen  A  abumate,  for  defendant  in 
error. 

Pbb  Cqbiam,  Jodgment  afflrmed. 


(W  Oa.  SOI) 
TBATTTWEON  v.  McKINNON  et  sL 
(Supreme  Court  of  Georgia.    Oct.  1,  1882.} 
Chattel  Uoktoaobb— tSAix  or  Fropbbtt  bt  Rb- 

OBITBR— DlBTRIBTTTIOX  OV  PEOOIBDS  —  FULUKB 
or  MOKTOJLOBB  TO  ASBBRT  LlB!*. 

1.  A  mortffagee  of  personal  propertr,  al- 
though not  a  party  to  the  suit  in  which  a  re* 
celTer  of  tbe  prosiettr  was  anpi^ted,  mnst,  if 
he  becomes  a  pnrehaaer  of  uie  property  at  m 
public  sale  of  it  made  by  the  receiver  under  a 

tudsment  or  decree,  and  payv  np  the  amount  of 
Ja  Did,  assert  his  mortgage  Uen  upon  the  pro- 
ceeds of  the  sale  in  order  to  have  anr  Taiid 
cl^m  against  the  receiver  therefor.  If  ne  neg- 
lects to  assert  bis  claim  until  after  the  wbtue 
fund  has  been  distributed  to  other  creditors,  and 
the  receiver  duly  discharged,  he  comes  totf  iate, 
whether  the  receiver  knew  of  the  mortgage  or 
not. 

2.  On  the  facts  as  set  out  in  the  bill  of  excep- 
tions, the  judge  did  not  err  in  not  granting  any 
order  to.  or  Judgment  afrolnst,  the  receiver; 
nor  did  tbe  judge  err  In  not  rendering  judgment 
in  favor  of  tbe  mortgagee  against  the  mortga- 
gor for  the  debt,  as  in  me  petition  claimed,  the 
petitioner  at  the  hearing  not  asking  any  such 
judgment,  and  stating  that  be  wanted  onl7  a 
judgment  against  the  receiver,  this  latter  be- 
ing all  that  was  asked  for  and  all  Uiat  waa  re- 
fused. 

(Syllabus  by  tbe  Oourt) 

Errorfrom  superior  court, Cobb  county; 
Gf:orob  F.  Qobkr,  Judge. 
Petition  by  William  Trantweln  agalnat 
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George  M.  McKlnnon  and  otbera  praylns 
that  he  mlgbt  be  mnde  a  party  to  a  cred- 
Iton,*  bill  brought  bjr  varloDs  eredltors  erf 
McKlnnon.  ana  far  other  eqaltable  relief. 
Petitioner  was  madea  party^bottheother 
relief  nae  debled,  aod  he  brings  error, 
AfiBrmed. 
The  lolIowiDg  Is  tbe  official  report: 
Under  a  creditors'  bill,  brought  to  tbe 
March  term,  1891.  of  Cobb  superior  coart 
by  various  creditors  of  McKlnaon,  TraaC- 
weln  not  being  a  party  thereto,  one  Boone 
was  appointed  recelvur.  Afterwards,  dar- 
ing the  March  term  of  conrt.by  consent  of 
all  tbe  parties  to  tbe  case,  the  receiver  was 
ordered  to  sell  the  entire  distillery  and 
plant  of  the  defendant,  conBistlng  of  land, 
etc..  at  public  outcry  to  the  highest  bidder 
for  cash,  on  April  80, 1891,  after  advertis- 
ing In  certain  newspapers  and  otherwise; 
the  realty  and  fixtures  to  be  sold  free  from 
all  Hens,  the  liens  upon  the  same  being 
preserved,  and  to  attach  to  tbe  proceeds. 
The  personalty,  or  any  part  of  the  fixtures 
upon  which  there  were  separate  liens  or 
reservations  of  tltlo,  was  ordered  to  be 
sold  separately,  and  a  separate  atrcount 
of  tbe  proceeds  kepf,  said  property  to  be 
sold  free  from  all  claims  against  tbe  same, 
and  the  liens  and  rights  of  the  parties  to 
attach  to  the  proceeds  of  tlie  property, 
etc.  Thereafter,  at  the  March  term,  1891. 
by  consent  of  parties,  the  case  having  been 
submitted  to  the  court  ss  court  and  jury. 
It  was  adjudged  that  the  fund  sbonld  be 
distributed  as  directed  In  said  Judgment. 
94S0  being  paid  to  the  receiver.  This  Jndg- 
ment  directed  a  distribution  of  the  entire 
fund.  In  It  no  mention  was  made  of  the 
claim  or  mortgage  of  Trautweln.  The  re- 
ceiver submitted  a  report  to  tbe  court  of 
the  sale  and  distribution  of  the  entire  pro- 
ceeds, and  his  report  was  examined  and 
approved,  ordered  of  record,  and  he  was 
ordered  dlscbarged  by  the  presiding  Judge. 
In  his  reporthe  stated  thathe  had  received 
from  Trautwein  f 2U0  for  a  SOO  gallon  cop- 
per still,  and  $200  for  a  f60U  gallon  copper 
still.  Afterwards  Trautweln  presented 
his  petition,  in  which  be  set  up,  among 
otber  things:  He  was  not  a  party  to  tbe 
proceedings  mentioned,  bat  before  and 
during  the  time  held  two  promissory  notes 
McKlqnon,  amounting  to  $816,  given 
tor  tbe  balance  of  purchase  money  of  two 
copper  stills  and  nxtnres  sold  by  him  to 
McKlnnun.  and  also  as  security  for  the 
notes  and  chattel  mortgage  on  the  stills 
and  fixtures,  duly  attested  and  recorded 
In  Cobb  cuuaty.  He  attended  tbe  receiv- 
er's sale  with  knowlodgeof  and  consent  to 
Its  terms.  He  publicly  announced  at  the 
sale  his  possession  of  the  lien  <m  the  stills 
and  fixtures.  He  bought  the  stills,  and. 
knowing  that  under  the  terms  of  tbe  sale 
his  Hen  would  attach  to  the  proceeds 
thereof,  paid  for  them  $400,  their  full  value 
In  their  then  condition.  He  demurred  to 
paying  the  money  to  the  receiver,  but  was 
assured  by  blmlt  would  be  all  right;  that 
be,  Trautweln.  would  get  all  of  said  mon- 
ey back;  but  that  It  was  necessary  for  ft 
to  pass  through  tbe  receiver's  handn. 
Hbortly  thereafter  he  went  to  Europe, 
nnd  did  not  retnrn  untH  Septeml)er.  1891. 
when,  upon  calling  upon  the  receiver  for 
the  $400,  he  was  Informed  that  during  his 


absence  tbe  consent  order  had  been  taken, 
directing  the  distribution  of  the  funds. 
The  reerivar  had  both  actual  and  con- 
structive notice  of  the  existence  of  tbe  peti- 
tioner's Hen,  and  It  was  the  duty  of  the 
receiver,  under  tbe  direction  of  tbe  court; 
to  protect  the  Interests  of  all  tbe  creditors 
o!  McKlnnon;  but  the  receiver,  notwith- 
standing the  notice,  knowingly,  wlllfolly. 
and  wrongfully  withheld  from  tbe  court 
all  knowledge  of  petitioner's  Uen  at  the 
time  tbe  consent  order  was  applied  for, 
thus  excluding  petitioner  from  sharing  In 
Its  benefits,  and  appropriating,  out  of  a 
ttital  omuuut  of  about  $4,800,  tbe  sum  of 
$450  receiver's  and  $225  attorneys'  fees. 
Under  the  order  of  sale,  petitioner's  lien 
attached  by  decree  of  court  to  the  proceeds 
of  the  stills,  and  tberecelverboldssald  pro- 
ceeds In  trust  for  petitioner.-  Theconsent 
order  of  diiitributlon.  obtained  by  the  re- 
celverthrough  deceiving  the  court  as  to  pe- 
titioner's lien,  did  not  and  could  not  divest 
his  riehts  acquired  under  the  order  of  sale, 
but  the  receiver  held  the  proceeds  of  thesale 
of  the  stills  subject  topetitloner'slitsnasdl- 
rected  by  the  order  of  sale.  Any  payment 
by  tbe  receiver  In  conflict  therewith  wae  a 
voluntary  deposit  at  the  receiver's  risk, 
the  payees  took  the  proceeds  with  full  no- 
tice of  petitioner's  rights,  end  the  receiver 
still  holds  the  proceeds  subject  to  petition- 
er's lien.  There  Is  no  record  and  hence  no 
notice  to  petitioner  of  the  account  and 
discharge  of  the  receiver,  and  petitioner 
had  no  notice  of  the  application  for  pass- 
ing of  account  and  discharge  of  tbe  re- 
ceiver. It  any  was  made.  The  petition 
prayed  that  Trautweln  be  made  a  party 
to  tbe  case;  that  an  order  be  directed  to 
the  receiver  restraining  hlro  from  paying 
out  any  of  the  funds  in  his  hands,  and 
calling  upon  him  to  show  cause  why  eald 
order  of  distribution  benot  opened  and  he 
be  required  to  discharge  the  amount  of 
petitioner's  Hen, less  hlsahare  In  the  proper- 
costsot  the  proceeding;  that  the  Judge  be- 
low cause  due  summons  and  notice  to  Is- 
sue to  such  as  In  such  Judge's  discretion 
might  seem  necessary ;  that  the  mortgage 
be  set  up,  tbe  Hen  thereof  on  the  proceeds 
above  mentioned  be  estahllahed,  and  a 
general  JndKment  be  glvra  petitioner 
against  MnKlnnon  tor  the  residue  of  his 
debt,  not  dlHcbarged  out  of  tbe  proceeds. 
This  petltinu  was  brought  to  the  Novem- 
ber term,  1891,  of  Cobb  superior  court,  and 
a  hearing  was  bad  before  the  Judge  there- 
of. Service  of  the  petition  was  made  up- 
on tbe  receiver  and  McKinnou.  and  upon 
certain  attorneys,  but  what  creditors  were 
represented  by  these  attorneys  does  not 
appear.  Upon  tbehearing,(wbleh  the  bill 
of  exceptions  states  was  during  a  term  of 
tbe  court  on  a  rule  nisi  granted  at  cham- 
bers, the  same  being  a  chambers  matter, 
though  beard  In  term  time,)  Trautweln 
testified:  He  bought  theBtllls  at  tbe  sale. 
He  had  counsel,  he  thought,  to  represent 
him  there,  hut  not  generally.  He  con- 
ferred with  him  about  bis  claim  that  day, 
(the  day  of  tbe  sale.)  and  got  him  to  give 
notice  of  bis  mortgage.  His  bid  for  the 
stills  was  the  higbeHt,  and  he  paid  for 
them  $400,  and  Is  yet  In  possession  of  them. 
He  demurred  to  paying  to  the  receiver  the 
amount  of  his  bid,  but  was  assui-ed  by 
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the  reeelTn  tbatlie(wltiwm)  wonld  set 
It  back.   Wltneas  bad  no  notice  (rf  tbe 

pendency  of  the  motion  to  distribute  the 
ianda  Id  the  handu  of  the  receiver,  and  w&b 
absent  from  the  country  at  the  time  of  the 
pasaage  of  tbe  order  of  distribution.  He 
bad  notice  of  the  pendency  of  the  litiga- 
tion, bat  paid  no  attention  to  it.  He  in- 
troduced tbe  order  of  sale,  tbe  order  of 
distrtbatlon,  and  tbe  report  of  the  receiv- 
•r,  tbe  report  being  dated  Auaost  1, 1891. 
Tbe  receiver  testified:  He  sold  the  prop- 
erty nnder  tbe  order.  Before  tbe  sale  he 
sent  Traatwein  a  copy  of  the  circular  ad- 
vertising the  sale.  He  did  not  talk  to  the 
lawyers  about  tbe  creditors  at  anytime. 
Tbe  creditors  not  parties  to  the  bill  were 
Dot  discussed  by  the  lawyers  In  his  pres- 
enoe  before  tbe  order  of  distribution,  nor 
was  tbe  statna  of  creditors  diEicussed  out 
of  court  In  his  bearlug.  Trantwein  did 
not  tell  him  of  Trautweln's  mortgage  on 
tbe  day  of  and  before  tbe  sale,  nor  was  any 
notice  (fiven  ud  that  day.  He  did  not 
bnow  of  Trautweln's  mortgage  befure  tbe 
paRsage  of  tbe  order  of  distribution.  Did 
not  tell  Trantwein  be  would  get  his  mon- 
ey back.  Several  letters  parsed  between 
him  and  Traut  wein  with  reference  to  the 
payment  of  Trautweln's  bid,  but  he  did 
tiot  get  same  until  he  had  threatened  to 
advertise  and  resell  the  property.  He  has 
paid  out  all  tbe  funds  In  accordance  with 
the  order  of  distribution.  There  was  fur- 
tbw  evidence  to  tbe  effect  that  counsel  in 
tbe  case  did  not  discuss  Trautweln's  claim 
b^ore  the  order  of  distribution,  and  did 
not  discuss  creditors  not  parties  to  the 
case;  and  that  no  notice  was  given,  on 
the  day  of  sale,  of  Trautweln's  mortgage. 
The  judge  below  pastied  an  order  as  fol- 
lows: Trautweln's  petition  that  he  be 
made  a  party  was  allowed.  It  appeared 
that  months  ago,  previous  to  tbe  order 
making  Trantwein  a  party,  a  decree  was 
had  distributing  all  the  money  to  creditors 
who  were  parties  to  the  bill;  that  the  re- 
ceiver baa  no  funds  In  Hand  now ;  that  the 
former  order  disposed  of  all  the  assets  ut 
the  eetatOt  and  tbe  receiver  was  fully  dis- 
cbBived  under  order  of  the  court;  that 
Traatwrin  bad  knowledge  of  the  litiga- 
tion, and  bought  at  the  receiver's  sale  the 
property  upon  which  he  claimed  thehiort- 
gage;  tbat  TrautwelQlosisted  thatatthls 
■alebegavenotlceul  the  mortgage:  tbatall 
tbe  parties  to  the  original  proceedings  have 
not  been  served  with  notice  of  this  proceed- 
ing and  motion  on  tbe  part  of  Traut  wein; 
that  tbe  court  declined  to  make  the  order 
requiring  the  recslver  to  pay  tbe  amount 
of  Trautweln's  claim;  that  tbe  receiver 
bad  complied  with  the  order  of  the  court, 
and  that  was  all  be  was  required  tu  do; 
and  that  parties  mast  look  after  tbeirown 
interests,— they  could  not  stand  off  and 
ezpAct  any  one  else  to  do  It.  The  bill  of 
exceptions  states  that,  In  reply  to  a  ques* 
tlon  of  tbe  court, counsel  lur  movant  stat- 
ed that  all  they  Insisted  on,  after  making 
Traatwelo  a  party,  was  an  order  to 
Boone  to  pay  over  tbe  full  amount  of 
Trautweln's  claim.  Tbe  bill  of  exceptions 
alleges  that  the  court  erred  in  not  gran  t- 
Ingjudgmentlnfavorof  Trantwein  against 
HcKlnnott  for  tlretill  amountof  plalntlfTs 
debt,  as  In  tbe  petition  claimed,  petitioner 


at  tbe  time  not  askbiK  any  order  and 
Judgment,  and  stating  tbat  be  wanted 
only  a  Judgment  against  Boone,  which 
was  all  that  was  asked  for  and  all  tbat 
was  refused.  Also  because  the  court  erred 
In  not  ordering  tbe  receiver  to  pay  over  to 
petitioner  tbe  $400  Also  because  tbe 
courterred  In  notglvlng  Jndgmentagalnst 
the  receiver  for  bis  prorata  share  of  tbe 
9400,  which  he  beld  In  trust  for  petitioner, 
which  Judgment  was  not  asked  nor  Insist- 
ed on  atthe  bearing;  and  because  the  court 
erred  in  disposing  of  tbe  ease  contrary  to 
the  law,  equity,  and  evidence  In  the  case. 

Ernest  u.  Knot*  and  Ben.  J.  Conyera.tor 
plaintiff  In  error.  W.  B.  Power  and  Boa- 
eer  A  Carter,  for  defendants  In  error. 

Feb  CuBUif.   Judgment  affirmed. 


SIMPSON  et  8L  T.  HOI/T. 
(Bainreme  Gout  of  Geor^  Oct  1*  18B2.) 
ATTi.oBHaiiT— PLaiDiira  and  FBoor— Crrr  Court 

— JtmiSDICTION. 

1.  A  petition  for  attachment  agalast  an  al- 
leged fraadulent  debtor  on  the  ground  that  be 
had  "given  a  fraudulent  mortgage  on  all  his 
real  estate  and  stock  of  goods  and  all  other 
property  liable  to"  plaintiSB'  demand,  ia  not 
supported  by  an  affidavit  averring  that  the  de- 
fendant "is  fraudulently  disposing  of  his  prop- 
erty." The  judge  having  issued  the  attachment 
upon  such  petition  and  proof  -without  previous- 
ly granting  an  order  for  the  attachment  to  Is- 
sue, the  proof  is  open  to  inquiry  by  inspection, 
and,,  the  same  being  insufficient  the  attachment 
was  void,  and  was  properly  dismissed.  Code, 
{§  3297,  3297a:  Loeb  T.  Smith.  3  S.  E.  Bep. 
458,  78  Ga.  5^. 

2.  Act  Sept  27,  1883,  (Acts  1882-83,  p. 
536,)  establisiung  a  dty  court  In  Floyd  coun^, 
does  not  invest  the  Judge  of  that  court  with 
power  to  hear  and  determine  petitions  for  at- 
tachments against  debtors  fraudulently  dispos- 
ing of,  or  maMng  fraudulent  liens  upon,  their 
proper^. 

3.  The  Code  (sections  3297-3301)  contem- 
plates that  such  petitions  shall  be  dealt  with 
by  judges  of  the  superior  court  only,  and  noth- 
ing in  the  act  above  referred  to  Indicates  any 
le^slative  intent  to  share  the  power  thus  made 
exclusive  with  the  judge  of  tbe  city  court. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Floyd;  W.  T, 
TuRNBULL,  Judge. 

Attachment  by  Simpson,  Glover  St 
Halght  against  H.  C.  Hott.  Tbe  attach- 
ment was  disAilssed,  and  plalntlllB  bring 
error.  Affirmed. 

Tbe  following  Is  tbe  official  report: 

Tbe  petition  for  attachment  was  ad- 
dressed to  the  Judge  of  the  city  court  of 
Floyd  county,  and  It  alleged  that  Holt 
was  indebted  to  the  plaintiffs  9269.66  on 
an  open  account,  a  copy  of  which  was 
attached,  and  that  Holt  bad  given  a 
fraudulent  mortgage  on  all  bis  real  es- 
tate and  stock  of  goods,  and  all  other 
property  liable  to  tbls  acconnt,  to  one 
Thomas  W.  Evans,  said  mortgage  not 
being  given  for  tbe  purpose  of  paying  any 
bona  Ode  debt,  but  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  credit- 
ors, and  to  avoid  thepayment  of  petition- 
era' account;  wherefore  they  prayed  for 
the  issuing  of  an  attachment  against  all 
the  property  of  Holt  liable  toattachment. 
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To  this  petition  wan  appended  the  affida- 
vit of  one  u(  the  plalDtlffe  that  Holt  waa 
indebted  to  thura  In  the  sum  above  named, 
and  that  he  was  trnudnlently  dieposlne 
of  hie  property.  On  the  same  day— No- 
vember 16, 18ti9— the  plDlntlHs  gavea  bond, 
with  secarlty,  payable  to  the  defendant  In 
attaebmeot,  and  theraupon  the  jndee  of 
tbe  tity  court  lasaed  an  attachment  re- 
turnable to  tbe  December  term,  1889,  of 
the  city  court. 

Iteece  A  Denny,  for  plalntltiB  In  error. 
Ewiuff,  Thompson  A  Swing  and  C.  A. 
Tbornwell,  for  defendant  in  error. 

FsB  CuBiAH.  Judsment  afflrroed. 


(90  Oa.  u 

JOHNSON  V.  DUNCAN. 
(Sapreme  Court  of  Georgia.  Oct  1,  1892.) 

ACTIOH  TO  ReCOVSB  LaND  —  BviDBHaB  — DlBD— 

— Wkitino  On  noM  JimeifBNT— FBOCsanoH- 
nta — ErrBCT  op  Fboobbdinos. 

1.  The  premises  in  controversv  belna:  a  por- 
tion of  that  part  of  lot  of  land  No.  277  in  the 
thirteenth  district  and  third  section  of  Gordon 
couniy  lyia;  vest  of  the  Dalton  public  road, 
and  the  description  in  a  deed  of  conveyance 
offered  In  evidence  by  one  of  the  parties  oeiajr 
"all  tliat  tract  or  parcel  of  land  lying  west  of 
the  DaltoD  public  road,  saJd  to  contain  80  acres, 
more  or  less,  dtoated,  lying,  and  being  in  the 
13th  district  and  3d  section  of  Gordon  county, 
and  being  the  west  portion  of  lot  of  land  num- 
ber 279,"  the  deed  was  admissible  in  evidence, 
inasmuch  as  a  part  of  the  deacription  contaioea 
therein,  to  wit,  "lying  west  of  the  Dnlton  pub- 
lic'road,"  would  be  applicable  to  the  premises 
in  controversy:  and  whether  "279."  was  a  cleri- 
oat  error,  and  written  by  mistake  for  "277." 
would  be  a  question  for  the  jury,  there  being 
DOthi^  tending  to  show  that  any  portion  of  lot 
No.  279  lay  west  of  the  Dalton  road,  and  codso- 

Jnently  nothing  to  show  that'  tbe  whole  of  the 
escription  set  out  in  fha  deed  would  apply  to 
any  premises  whatsoever. 

2.  In  an  action  for  the  recovery  of  10  acres 
of  land  a  verdict  having  been  rendered  for  the 

SlainUff  for  "the  premises  in  dispute,"  on  evi- 
ence  showing  that  onl^  a  portion  of  the  land 
claimed  in  the  declaration  was  actually  in  dis- 
pute between  the  parties;  but,  judgment  having 
been  entered  ap  for  the  whole  10  acres,  it  waa 
not  error,  on  a  motion  for  a  new  trial,  made 
by  the  defendant,  to  allow  the  plaintiff  to  write 
off  from  the  judgment  the  excess  above  the  land 
actually  contended  for,  and  reduce  the  recovery 
aocordlngly  by  proper  terms  of  description. 
Altering  the  judgment  by  leave  of  tbe  court  so 
as  to  embrace  only  the  less  gu'antity  is  equiva- 
lent to  writing  off  from  the  verdict 

3.  Proceedings  by  way  of  processioning, 
commenced  after  the  verdict  by  the  losing  par- 
ty, and  still  pending  in  the  superior  court  can- 
not avail  for  the  purpose  of  showing  that  tihe 
verdict  waa  erroneona. 

4.  The  evidence  warranted  so  much  of  the 
verdict  as  tbe  trial  court  upheld,  and  there 
was  no  error  in  refusing  a  new  triaL 

(Syllabui  by  the  Court) 

Error  frdni  nuperlor  court,  Gordon 
county;  T.  W.  Milnbu.  Judge. 

Action  by  Mary  Duncan  ngalnst  J.  A. 
JohnHon  to  recover  certain  land.  The 
jury  round  fur  plaintiff  "  tbe  premises  in 
dispute."  A  new  trial  was  denied,  and 
defendant  brings  error.  Affirmed. 

The  following  Is  the  official  report: 

The  land  sued  for  Is  described  as  10  acres 
on  and  along  the  south  aide  of  lot  uf  land 


No.S77,ln  tbe  thirteenth  dlatiict  and  third 
section  of  Gordon  county.  Besides  the 
grounds  for  new  trial  alleging  generally' 
tbdt  the  verdict  Is  contrary  to  law  and  evl- 
.dence.tt  Is  alleged  that  the  verdict  Is, in  ef- 
fect, a  flndiug  that  tbe  defendant  was  In 
possesaion  of  10  aci-es  of  land,  lot  277,  and 
that  tbe  line  between  bis  lot  ot  land,  of 
which  he  la  In  posseanton,  (No.  300,)  and 
which  Ilea  Immediately  south  of  and  ad- 
joining the  plaintiff's  lot.  rnns  far  enousrta 
south  to  leavelOacree  of  lot  277  In  his  pos- 
session; whereas  there  was  no  evidence 
that  be  was  or  ever  had  been  In  possession 
of  more  than  a  strip  ofSorS  acres  of  lot  277, 
and  there  is  no  evidence  ac  all  to  Justify 
tbe  verdict,  and  tbe  same  Is  exeeMlve,  and 
without  any  evidence  to  support  it.  One 
of  ttte  links  In  the  plaintiff's  chain  ot  title, 
as  shows  by  the  abstract  attached  tu  tbe 
declaration,  waa  a  deed,  dated  DecembAr 
16,  1879,  from  B.  A.  Hooper  to  J.  N. 
Hooper.  It  was  admitted  In  evidence 
over  the  defendant's  objection.  The  land 
thereby  conveyed  Is  described  as  80  acrea, 
lying  west  of  the  Dalton  public  road,  be- 
ing In  the  thirteenth  district  and  third 
section  of  Gordon  county,  and  being  tbe 
west  portion  of  land  lot  279.  Tbe  objec- 
tion wns  that  this  was  nut  a  conveyance 
of  plalntltt's  lot.  No.  277  There  were  in 
evidence  a  deed  from  B.  F.  Roberta  to  J. 
N.  Hooper  and  B.  A.  Hooper,  dated  No- 
vember 6, 1H80,  conveying  80  acres  with  the 
same  description,  except  that  tbe  land  la 
called  "part  of  lot  No.  277,"  and  a  deed 
from  J.  N.  Hooper  to  Mary  Duncan,  dated 
October  12, 1881,  conveying  the  same  as 
tbe  deed  front  Unberta. 

The  remaining  grounds  tor  new  trial 
areas  follows:  On  July  16, 1891,  pending 
this  motion  the  processloners  duly  ap- 
pointed for  tbemllUla  district  in  which 
the  land  In  controversy  lies  met  with  the 
county  surveyor  on  movant's  lot  No.  300, 
and  proceeded  according  to  law  to  pro- 
cesBloa  the  lines  around  bis  lot.  This  pro- 
cessioning was  upon  the  application  of 
movant,  legal  notice  in  writing  bavlag 
been  previously  serred  on  all  the  owners 
ot  all  the  lands  adjoining  his  lot, Including 
respondent,  Mary  Duncan,  10  days  prior 
to  the  day  on  which  the  processioning  was 
had.  The  return  of  the  prnceBalonem  wau 
afterwards  tiled  as  required  by  la w,  and 
tbe  lines  ot  movant's  lot,  an  surveyed  aud 
platted  by  them  and  the  surveyor,  Includ- 
ed as  a  part  ot  lot  No.  300  all  of  tbe  lands 
now  In  controversy,  and  show  that  the 
respondent  Is  not  entitled  to  recover  from 
movant  any  purt  ut  tbe  premises  In  con- 
troversy. He  submits  to  the  court  the 
certlSfld  plat  ot  the  surveyor  and  proces- 
sioaing  aa  verification  of  this  ground. 
The  Judgment  entered  upon  the  verdict 
was  that  the  plaintiff  recover  of  the  de- 
fendant the  premises  la  dispute,  to  wit, 
all  that  part  of  land  lot  277  "now  in  the 
possession  ot  .T.  A.  Johnson,  the  defend- 
ant, the  same  being  ten  acres  of  land  on 
and  niongthe  south  side  of  salU  hind  lot." 
On  tbe  bearing  of  the  mutton  for  'a  new 
trial  tbe  respuudent  propoaed  to  write 
off  from  tbe  original  judgment  eo  much  of 
the  same  '  as  is  in  excess  ot  tbe  number  of 
acres  as  actually  He  between  the  disputed 
lines  known  as  tbe'8mlth  Survey 'and 
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the  'Fite  Sorvey,'  reupondent  clalmlDg 
only  tbat  part  or  parcel  ot  lot  *If7  tbat  Ilea 
aloDfc  and  north  of  the  Flte  line  that  was 
and  is'  ia  the  possewion  of  tbe  movant," 
Tbe  movant  objected  to  this,  and  Instated 
that  tbe  practice  ot  writing  on  to  prevent 
the  ((rant  o(  a  new  trial  applies  only  to 
verdicts  lor  money,  and  la  not  allowable 
Id  this  case;  tbe  verdict  beiag  a  speclQc 
one  for  land,  and  tbe  qneetlon  ul  title  be- 
ing involved.  This  objection  was  uver- 
mled,  and  ibe  defendaot  assigns  this  ral- 
iog  as  error,  Insisting  tbat  the  title  to  tbe 
land  could  not  be  thus  divested  nat  ol  the 
respondent,  and  vested  In  him  against  bis 
will,  by  her  sole  act,  and  fur  tbe  sole  pur- 
pose of  preventlag  blm  from  asserting  be- 
fore a  Jnry  hts  title  to  the  lands  not  writ- 
ten off.  He  further  says  tbat  the  court 
erred  in  holding  that  this  proposition  to 
write  off  amonnted  to  anything,  and  in 
accepting  it,  and  allowing  tbe  respond- 
ent's counsel  to  enter  tbe  same  ot  record, 
and  In  reciting  tbe  same  In  the  Judgment 
overruling  tbe  motion  for  uew  trial  as  an 
accomplished  fact  of  writlug  off.  This 
Judgment  recites  tbat  tbe  land  remaining 
tbat  lies  between  tbe  Smith  and  FItA  lines 
U  lU  acres,  more  nr  less. 

3ieCutabm  A  Shumate,  tor  plalntia  in 
error.  J.  C.  Fairy  and  IF.  B.  Baakia,  for 
defendant  Id  error. 

Fee  Ccriah.  Judgment  affirmed. 


(S3  a*,  su) 

HOUGHTON  V.  RAWLTNGS. 
(Sopreme  Court  of  Georgia.   Oct  1,  1892.) 

AORBBMBXT  TO    FCBCBAai    IjASD  1.T  EXICOTOB'S 

Halb  —  Spscmo  Pbhformanob  —  Rtatdtb  or 
Frauds. 

Where  two  persons,  not  stipulatlDg  that 
either  shall  not  bid,  agree  verbally,  without  re- 
dadng  the  agreement  to  writing,  that  one  or 
the  other  of  them  diall  bid  off  at  aii  executor's 
sate  about  to  take  place  at  auction  a  tract  of 
land  adjointag  the  premises  of  each  of  the  par- 
ties respectively,  and  that  the  tract  shall  tnen 
be  dlTi'ied  equallj  between  them,  each  talcing 
the  half  adjoining  hts  own  premiseo,  the  agree- 
ment is  within  the  statute  of  frauds,  (Code,  S 
11>50.)  and  is  not,  on  the  doctrine  of  trust,  or 
oo  the  ground  of  fraud  and  tuut  performance, 
enforceable  at  the  instance  oi  the  other  against 
the  party  who  bid  off  the  property,  and  who, 
after  paying  his  own  money  in  full  compliance 
with  his  bid,  takes  a  conveyance  from  Qie  ex- 
ecutor to  bimsdf  alone. 
(Syllabus  by  die  Court) 

Error  from  superior  court,  Washington 
county;  J.  H.  Buynton,  Judge. 

Action  by  C.  G,  Rawllngs  against  B.  E. 
Ronghton.  Judgment  for  plaintiff.  De- 
fendant brings  error.  Reversed. 

B.  D.  Ev&na,  Jr.^  and  Rlebd.  1.  Harria, 
fur  plalntHt  In  error.  Hiaea  A  Feld»r  and 
T.  a.  Pot^rt  tor  defendant  In  error. 

BLCCKI.CT,  G.  J.  Tbe  plaintiff  taas  parted 
with  nothing  whieb  be  possessed  or 
owned  btfore.  He  haa  the  same  amount 
of  money  and  property,  and  baa  rendered 
DO  aervice,  nor  caused  any  to  be  ren- 
dered. What  he  has  missed  by  reation  of 
the  defendant's  refusal  to  perform  the 
verbal  agreement  Is  only  the  gain  which 
be  would  have  derived  from  tbe  perform- 


ance If  the  defendant  had  not  violated  his 
promise.  The  mere  right  tu  bid  for  the 
property  at  the  executor's  sale  was  not  It- 
self property,  nor  the  subject-matter  of 
bargain  and  sale.  Thenonezerclseol  that 
right  by  torbearing  to  bid  waa  therefore 
not  a  consideration  for  the  agreement 
which  will  take  'be  case  out  of  the  stat- 
ute of  frauds  by  reason  of  part  perform- 
ance. According  to  the  amended  decla- 
ration, tbat  right  was  not  parted  with 
by  any  stipulation  In  the  agreement. 
Had  be  refused  to  perform,  and  had  tbe 
other  party  asserted  bis  right  to  have  a 
specific  performance,  it  might  be  that  the 
latter,  having  changed  bis  condition  on 
the  faith  of  tbe  agreement,  and  Incum- 
bered himself  by  tbe  purchase  with  more 
property  than  be  wanted,  could  allege  this 
fact  as  a  part  performance,  and  on  that 
ground  snccessf nlly  prosecntjea  salt.  But, 
as  to  the  plaintiff,  there  is  no  snch  sub- 
stantial change  in  his  condition  as  will 
render  It  an  actionable  fraud  upon  him  for 
tbe  defendant  to  retain  all  the  fruits  of  his 
purchase.  The  plalntltf  simply  misses  the 
benefits  of  a  parol  agreement,  Just  as 
did  one  of  the  parties  In  Grubam  v.  Thels, 
47  Ga.  479.  By  the  Code,  (section  1960,) 
any  contract  for  the  sale  ot  lands,  or  any 
interest  In  or  concerning  them,  must  be  In 
writing,  signed  by  tbe  party  to  becharged 
therewith,  or  some  person  by  him  lawful- 
ly authorized.  This  Is  a  condensed  state- 
ment ot  one  of  tbe  provisions  of  the  Eng- 
lish statute  ol  frauds,  and  may  be  taken 
aa  meaning  tbe  same  as  did  the  provision 
In  that  statnte  as  It  was  understood 
prior  to  the  adoption  of  the  Code.  Tbfa 
being  so,  If  tbe  first  headnote  in  Chastaln 
V.  Smith,  30  Q&.  96,  be  sound  as  applied  to 
the  facts  of  that  case,  there  was  In  tbe 
present  case  a  resulting  trust,  and  no 
writing  was  necessary.  But  the  facts  in 
Chastaln  v.  Smith  did  not  require  tbe 
court  to  determine  whether  there  was  a 
reaultlng  trust  or  not  before  Cbaata  In  con- 
tributed legal  services  In  pursuance  and 
on  the  faith  of  the  agreement,  ot  which 
services  Smith,  or,  rather,  tbetwoSmltbs, 
the  other  parties  to  the  agreement,  took 
the  benefit.  Strike  this  fact  out  ot  tbat 
case,  and  there  would  bare  been  a  very 
different  question  before  the  court  from 
tbat  on  which  tbe  decision  could  be  up- 
held with  tbis  fact  In  it.  The  case  Itself 
was  decided  correctly,  but  the  reason  sng- 
gested  In  the  first  headnote  is  not  appli- 
cable to  the  facts  as  a  whole,  nor  sustain- 
able. Several  coses  decided  by  other 
courts  are  directly,  or  almost  directly,  in 

?olnt.  These  are:  Levy  v.  Brnsb,  46  N. 
.  589;  Parsons  v.  Ptaelan.  134  Mass.  109; 
Farnham  v.  Clement.  51  Me.  426.  And 
see  Hook  v.  Turner,  23  Mo.  333.  Accord- 
ing to  these  cases,  (and  we  consider  them 
sound,)  the  facta  before  us  did  not  raise 
any  trust  which  a  court  nf  la  w  or  equity 
would  recognite  and  enforce  In  the  absence 
of  written  evidence  to  prove  it.  The  Code 
says:  **  AH  express  trusts  must  be  created 
or  declared  in  writing."  Section  2310. 
Both  from  the  structure  of  the  petltlno 
and  the  argument  here  we  take  It  for 
granted  that  the  agreement  sought  to  be 
enfoiTed  was  In  parol,  and  ud  that  as- 
sumption  we  bold  tbat  It  was  within  tbe 
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statute  of  Irande.  and  that  the  coart 
erred  la  not  Bastalnlog  the  demurrer  to 
the  petition.  Judgment  rereraed. 


(89  Ga.  S88) 

SMrTH  T.  BAT. 
(Sn^eme  Oonrt  ot  Georgia.  Oct  %  18D2.) 
Oahino — AcTiox  roR  Mohbt  Ead  and  Rbckivbd 

— SuFHClSItCT  OF  DeCLARATIOV— AUBNDHBNT. 

1.  One  who  receives  the  mon^  of  another 
from  a  third  persoQ  hy  winning  it  at  a  ^ame 
of  chance  playe<ct  with  such  third  person  Is  lia- 
ble to  the  owner  in  an  action  for  money  had 
and  received,  and  the  right  of  action  does  not 
rest  upon  the  statute,  but  upon  the  common 
law.  lleDce,  a  declaration  which  alleees  that 
the  defendant  is  Indebted  to  the  plainuff  in  a 
specified  sum  of  money,  for  that  on  a  ^ven  day 
the  defendant  did  win  the  same  from  a  named 
person  at  a  game  of  chance  by  inducing  the 
latter  to  wager  -the  same  at  a  game  of  <£ance 
known  as  "matching,"  title  to  said  money  be- 
ing then  and  there  in  the  plaintiff,  and  the  de- 
fendant, on  demand,  having  refused  to  turn 
over  or  pay  the  same  to  the  plaintiff,  together 
with  an  amendment  adding  that  he,  the  plain- 
tiff, lost  the  money  by  the  said  third  person, 
and  that  the  money  was  acttially  had  and  re- 
ceived by  the  defendant,  who  withh<ddB  it  from 
the  plaintiff  unlawfully,  sets  forth  a  cause  of 
action  in  favor  of  the  plaintiff  upon  his  own  le- 
gal title  to  the  money,  and  it  was  error  to  sns- 
tain  a  demurrer,,  or  motion  to  dismiss,  upon  the 
grounds  that  the  suit  was  not  instituted  in  the 
name  of  the  person  who  wagered  the  money, 
that  the  money  was  not  alleged  to  have  been 
actually  paid  to  the  defendant,  and  that  the 
declaration  ect  forth  no  cause  of  action. 

2.  There  was  no  error  in  rejecting  an 
amendment  to  the  declaration  by  which  the 
plaintiff  sought  to  introduce  the  name  of  the 
person  who  wagered  the  money  as  suing  for 
his.  the  plaintiff's,  use;  this  ameudnirut  not  only 
being  unnecessary,  but  contemplating  a  shifting 
of  the  action  from  a  legal  risrht  in  favor  oi 
the  plalntifl  himself  to  a  legal  right  in  favor  of 
a  third  person;  tiie  first  of  said  rights  depend- 
ing on  the  common  law,  and  the  second  oa  a 
statute. 

(SyilaboB  by  the  Court) 

Error  from  city  court  of  Macon ;  John 
P.  Robs,  Judge. 

Acttun  by  £.  B.  Smith  against  B.  H. 
Bay  to  recover  $840  nllcced  to  have  bt-en 
lost  OD  a  game  of  chance.  A  demurrer  to 
the  declaration  was  euBtuined,  and  plaln- 
tifl brings  error.  Bevei-Bed. 

Tile  followln;  la  tbe  official  report : 

The  action  was  by  B.  B.  Smith,  alleKing 
B.  H.  Ray  Is  Indebted  to  him  fS40.  which 
sum  Bay  won  from  L.  W.  Smith  at  a 
game  ot  chance  by  Inducing  him  to  wager 
the  Rume  upon  a  game  of  "matching," 
which  Is  a  game  upon  which  money  Is 
risked,  title  tn  said  fS40  being  in  plaintiff, 
and  so  remaining;  and  Ray,  on  demand, 
refused  tu  turn  over  the  same,  etc.  By 
amendment  the  plaintiff  alleged  that  he 
lost  the  money  by  L.  W.  Smith,  title  to  It 
being  in  plaintiff;  that  it  was  lost  withtu 
six  months  before  this  action  was  filed; 
that  defendant  holds  It  by  fraud  or  other 
Illegal  means;  and  that  It  was  actually 
had  and  received  by  defendant,  Tbe  de- 
fendant demurred  generally,  and  because 
the  action  was  not  instituted  tn  the  name 
of  the  loser  ot  the  money.  The  plaintiff 
offered  to  amend  by  adding  the  name  of 
It.  W.  Smith  as  suing  for  tbe  use  of  B.  B. 
Smith.  This  amendment  was  disallowed. 


and  tbp  demurrer  was  flnstalned.to  wblcb 
rulings  tbe  plaintiff  excepted. 

M.  O.  Bayoe,  for  plaintiff  In  error.  L. 
D.  Moore  and  Desama  tf  Bnrtlett,  tor  de- 
fendant in  error. 

F»  Curiam.  Judgment  renraed. 


(90  Ga.  4Sn 

BAILEY  et  al.  v.  BAILBT. 

(Sdpreme  Conrt  of  Georgia.    Oct  1,  1802.) 

IsJDKCTiON — When  Okantbd — SuFFiciBNcr  of 
Evidence. 

It  is  not  error  to  deny  an  injunction 
where  the  only  evidence  in  support  of  the  alle- 
gations of  the  petition  is  an  affidavit  by  the  pe- 
titioners that  "the  facts  contained  in  the  writ- 
ten bill  of  comjdaint  are  true,  so  far  as  tfa^  de- 
pend on  oor  own  knowledge  and  belief,  and,  so 
far  as  they  depend  on  the  knowledge  and  Informa- 
tion of  other's,  we  believe  them  to  be  tnu^** 
(SyUabus  by  the  Court) 

Error  from  snperior  court,  Duughertj 
county;  B.  B.  Bower.  Judge. 

Petition  by  Boi»iey  Bailey  and  otbera 
against  Alice  Bailey  for  an  Injonetlon.  An 
injunction  was  denied,  and  petitioners 
bring  error.  Affirmed. 

H.  Moiyfan,  for  plalntltta  In  wror.  D,  B. 
Fope,  fur  defendant  In  error. 

Feb  Cubum.  Judgment  affirmed. 


(SB  Ga.  S40> 
■     RAT  et  ol.  V.  STRICKLAND. 

(Supreme  Conrt  of  Georgia.  Oct  1,  1892.) 
adhin18tb1.t0r  —  wuen  apfointbd  —  dobuant 
Jddombnt. 
A  judgment  debtor  having  died  Intestate 
May  1,  1870,  and  the  execution  issued  on  the 
judgment  having,  after  various  entries  thereon, 
finally  become  dormant  January  21,  1887,  no 
administration  ever  having  been  granted  upon 
the  estate  of  the  deceased,  the  heirs  at  law  all 
being  of  age,  and  there  being  no  debts  of  the 
estate  other  than  this  judgment,  it  was  not  too 
late,  on  March  3,  1890,  for  the  owner  of  the 
jud^cnt  and  fi.  fa.  to  apply  as  a  creditor  for 
administration  oii  the  estate  of  the  deceased. 
Although  the  judgment  was  then  not  only  dor- 
mant and  the  right  to  revive  or  sne  upon  it 
barred,  the  debt  was  not  eztiugulshed;  and,  as 
the  bar  attached  after  the  debtor's  death,  his 
administrator  could  waive  It  Code,  i  26^1 
Baker  v.  Bush,  26  Ga.  D84;  Castellaw  t.  GoU- 
martin,  54  Ga.  299. 

(Syllabus  by  the  OonrL) 

Error  from  superior  court.  Pierce  coun- 
ty; Sprncgk  R.  Atkinson,  Judge. 

Application  by  J.  W.  Strickland  for  let- 
ters  ot  administration  on  the  estate  ot 
Silas  Overstreet,  deceased.  Ella  R.  Ray 
and  others  filed  a  caveat,  which  was  over- 
ruled, and  they  bring  error.  Affirmed. 

The  following  le  tbe  otficlal  report : 

Silas  Overstreet  died  on  May  1, 1R70,  In- 
testate. There  was  no  administration  nn 
his  estate.  On  April  9,  1S7S,  was  issued 
an  execution  founded  on  a  judgment 
rendered  In  the  superior  court  on  De- 
cember 10.  1867,  In  favor  of  Ferst  ft  Go. 
against  Silas  Overatreet.  On  April  11, 
1878,  thlH  execution  and  Judgment  were 
transferred  to  J.  W.  Strickland.  Entries 
of  nulla  bona  were  made  on  June  lU, 
1873,  and  on  January  21.  1880.  On  Jan- 
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oary  8,  1890,  tbe  exeeatlon  wan  levied 
uD  certain  realty  as  tbe  property  of  Silas 
OverBtreet.  On  March  3, 1890.  tbls  applica- 
tion tor  administration  was  made  by  J. 
W.  Strickland  aa  a  creditor.  Ella  R.  Bay 
and  S.  T.  Overstreet,  belra  at  law  of 
Sitae  Overatreec,  filed  their  caveut  upon 
tbegronuda  (1)  that  the  belra  at  law  were 
all  of  ajcp,  and  there  was  no  outstanding 
IndebtedneBB  against  the  estate  that  waa 
Dot  within  the  statutes  of  llmltatloDS;  (2) 
that  Strickland  was  not  one  of  the  belrs 
at  law;  (3)  that,  If  admlnlstratloD  was 
had,  tbe  caveators  were  entitled  to  It  as 
next  of  kin;  and  (4)  that.  If  Strickland 
was  a  creditor,  he  bad  final  process,  and 
no  administration  was  uecesaary.  It 
was  admitted  that.  If  administration  was 
granted,  the  caveators  were  entitled, 
Strickland  not  being  of  kin.  Hia  sole 
claim  to  administration  aa  a  oredltur  was 
tbe  IndebtednesH  evidenced  by  tbe  execu- 
tion. The  qnestlon  submitted  to  thecourt 
andertbe  above  facts  was  whether  Strick- 
land so  far  made  bis  interest  to  appear  as 
to  justify  the  grunt  of  administration. 
Tbecareut  was  overruled,  and  letters  of 
administration  were  ordered  tu  Issue  to 
Ella  R.  Bay  and  C.  M.  Ray,  they  being  tbe 
next  ol  kin  of  the  deceased. 

J.  Bolton  A  Sotr,  tor  plaintiffs  in  er- 
ror. 8.  W.  Bitch,  for  defendant  in  error. 

PsB  GoBUH.  Jodgmeot  affirmed. 


(30  Ga.  17) 

EAST  THNNBSSEB,  V.  &  Q.  RT.  CO.  v. 
HALL. 

(Sapreme  Court  of  Georgia.   Oct.  1,  1892.) 
Railboad  Companibs  —  FiHEB  Set  bt  Sparks 

FROM  LOCX>MOT1VB8  —  HBOLIOBNCB  —  PrBBUM P- 

Tioas— BuBDBir  OF  Faoor  -t-Exteut  or  Lubil- 

ITT— Etidesob— Kbw  Trial. 

This  case  Is  ruled  by  the  principles  just 
tfuioanced  Id  Railway  Co.  v.  Hesters,  16  S.  E. 
Rpp.  828.  There  was  no  error  Id  refusing  a  new 
trial  CD  any  of  the  grounds  of  tbe  motion. 

(Syllabus  by  the  Oonrt) 

Error  from  superior  court,  Appllug 
county;  Sfkncbb  R.  Atkinson,  Jndge. 

Action  by  I.  O.  Hall  against  the  Fast  Ten- 
nessee, Virginia  &GeorgIa  Railway  Compa- 
ny for  tbe  destruction  of  property  by  fire  set 
by  sparks  from  defendant's  locomotives. 
Verdict  for  plaintiff.  Defendant's  motion 
for  a  new  trial  was  overraled,  and  It 
brings  error.  Affirmed. 

Tbe  following  is  the  official  report: 

The  legal  questions  made  by  this  record 
are  similar  to  those  io  the  Hesters  Case, 
Just  preceding.  In  this  case  the  bill  of  ex- 
ceptions states  that  on  motion  of  the  de- 
fendant the  claim  fordamages  for  flghtlnK 
tire,  feeding  stock,  aod  for  medicine  and 
doctors'  bills  was  stricken  from  the  decla- 
ration. The  Jury  found  for  the  plaintiff, 
$2^.  The  testimony  admitted  In  thlscase 
over  objection  of  tbe  defendant  waa  as 
follows:  D.  A.  Carter  testified  that  he 
bad  seen  a  heap  of  tbe  engines  and  smoke- 
stacks of  Jefendflut  throwing  off  sparks; 
that  tbe  engines  frequently  threw  out  fire 
along  about  tbat  period.  C.  L.  Wells  tes- 
tlfied  that  a  short  time  before  the  28th  nf 
January,  1890,  defendant's  engines  bad 


thrown  out  sparks  In  bis  field, and  thereby 
Bet  the  woods  afire,  and  be  put  It  out; 
that  an  Immense  quantity  of  sparksfell 
from  the  smokestack,  and  set  the  broom 
sedge  afire.  L.  W.  Baxley  tefltified  tbat 
be  had  seen  tbe  trains  of  defendant  throw 
out  fire,  and  set  tbe  woods  afire;  bad  seen 
It  come  out  of  smokestack  and  out  of  en- 
gine ;  that  little  sparks  would  come  out  of 
the  smokestack  that  looked  like  fire  coals; 
and  tbat  fire  bad  been  set  out  between 
Prentiss  and  Pine  Orove,  bot  bn  did  not 
know  what  set  It  oat.  L.  A.  Johnson  tes* 
tified  tbat  be  had  frequently  seen  defend- 
ant's engines  throwing  out  sparks;  that 
there  had  been  fire  about  fals  place  several 
times;  that  on  oneuccaslon  he  was  stand- 
ing la  the  door  of  the  cab  of  a  frelsrbt 
train,  and,  Just  after  It  passed  Prentiss, 
about  tbe  creek,  it  threw  fire,  which  kin- 
dled up;  that  a  short  time  further  down 
It  caught  again,  and  sood  after  caught 
again  ;  tbat  It  waa  Just  kindling  up  just 
after  the  train  passed  two  or  three  miles 
from  Prentiss,  and  caught  three  different 
times  while  he  was  coming  from  Prentiss 
to  Baxley;  but  he  did  not  know  tbe  en 
glue  set  it  out.  All  this  testimony  was  ob 
Jected  to  on  the  ground  tbat  It  waa  Irrele- 
vant, illegal,  and  Immaterial  to  tbls  case 
In  point  of  time  or  place.  The  defendant 
moved  to  rule  unt  all  tbe  evidence  as  to 
the  alleged  setting  out  of  fire  by  Its  en- 
gines, and  In  reference  to  the  alleged  burn- 
ing of  or  damage  to  plBintin's  property, 
upon  the  ground  that  It  was  Irrelevant 
and  incompetent,  the  evidence  dlsclosinff 
that  plaintiff's  property  was  two  or  three 
miles  from  defendant's  right  of  way. 

The  grounds  fur  nonsuit  In  tbls  case 
were  that  the  damages  sought  to  be  re- 
covered are  too  remote  and  uncertain; 
that  tbe  timber  which  bas  died,  and  for 
which  damages  are  claimed,  has  nearly  or 
quite  all  died  since  the  bringing  of  the 
suit ;  that  thealleged  dji  mages  to  tbo  tim- 
ber have  taken  place  sluce  the  suit  was 
flle<);  that  the  evidence  falls  to  make  out 
a  case  for  recovery,  or  with  sufficient  cer- 
tainty for  the  jury  to  render  a  verdict  up- 
on It ;  tbat  theevidence  as  to  the  quantity 
of  timber  destroyed  and  the  value  of  It  la 
too  vague,  Indefinite,  and  uncertain  to 
authorise  any  finding  for  the  plaintiff; 
and  that  tbe  suit  was.  prematurely 
brought.  (It  was  brought  on  February 
17, 1H90,  the  date  on  which  the  Hesters 
suit  was  tiled.)  In  thlscase  thecourt  over- 
ruled a  motion  of  tbe  deleudant  to  strike 
everything  from  the  declHratlon,  and  rule 
out  all  tbe  evidence  as  to  everything  ex- 
cept the  fencing  and  fence  rails,  which  rul- 
ing  Is  assigned  as  error. 

Thecourt  charged :  "The plaintiff  claims 
damages  for  certain  fencing  alletted  to 
have  been  destroyed.  Inquire  whether  or 
not  thnt  waa  destroyed  by  fire  originated 
as  laid  in  the  declaration.  If  so,  you  will 
find  tor  the  plaintiff  the  value  of  tbat  fen- 
cing." This  Is  assigned  as  error. 

The  deeds  admitted  In  this  case,  over  ob- 
jection, are  as  follows:  (1)  A  deed  dated 
January  23.  1871,  from  G.  W.Carter  to 
Instant  Hall,  Jr.,  conveying  the  west  halt 
of  land  lot  348,  in  tbe  second  district  of  Ap- 
pling county.  Tlie  objection  was  that 
tbls  deed  was  irrelevant,  it  not  being 
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made  to  the  plKintltf,  Instant  O.  Hall, 
and  tbpre  being  no  evidence  that  the  land 
eonveysil  by  It  Is  foTolved  In  this  suit. 
(2)  A  deed,  dated  January  23.  Wt,  from 
Q.  W.  Garter  to  Instant  Hall,  Jr.,  convey- 
Ing  100  acrea,  "commencing  at  the  soutb- 
eaat  comer,  and  la  to  ran  ao  aa  to  Inclade 
tbe  said  Instant  Hall,  Jr.'a  premises  and 
bnlldlnga,  beiug  a  part  of  lot  number  849, 
orlKinaTly  granted  to  Jaroeu  Scott."  Tbe 
objections  were  tbe  same  as  tbose  taken 
above,  and,  further,  that  the  description 
of  tbe  property  auugbt  to  be  conveyed  la 
Indefinite  and  Inaafficlent.  The  other 
grounds  tor  new  trial  are  covered  by  ttaa 
report  of  the  Hesters  Case. 

De  Lacy  A  Bishop,  tor  plaintiff  In  error. 
B.  P.  Pndgett,  lor  defendant  in  error. 

Pbb  Cubjah.  Jndgment  affirmed. 


(H  Ga.  4«l) 

JOHNSON  v.  STATE. 
(Supreme  Court  of  Georgia.   Oct.  8,  1882.) 
Assault  with  Intbkt  to  Kill  — Scjppicibnot  of 

iNDtCTMBNT. 

1.  Althoni^  the  ttatnte  (Code,  f  4628)  de- 
clares that  eveiT  indictment  shaU  be  deemed 
■nfficiently  technical  and  correct  which  states 
the  offense  in  the  terms  and  language  of  the 
Code,  OF  so  plainly  that  the  nature  of  the  of- 
fense charged  may  be  easily  understood  by  the 
jurr,  an  indictment  charging  that  the  accused, 
witn  force  and  arms,  and  arsenic  poison,  ana 
other  poisons  to  the  grand  jurors  nnknown, 
but  all  being  weapons  likely  to  produce 
death,  did  unlawfully  and  with  malice  afore* 
thought  make  an  assault  upon- a  named  person, 
with  intent  then  and  there  to  klU  and  murder 
him,  Is  wanting  Id  due  certainty;  and  a  special 
demnrrer  thereto,  alleging,  in  effect,  that  the  in- 
dictment did  not  state  bow  or  in  what  manner 
the  accused  used  the  poinon  in  the  commission 
«t  the  alleged  offense,  and  that  tbe  facta  were 
mot  set  out  in  the  indictment  with  sufficient  par- 
ticnlari^  to  enable  the  accused  to  make  a  de- 
fease, should  have  been  sustained. 

2.  As  the  indictment  dhould  have  been 
quashed  on  demurrer,  all  proceedings  had  there- 
on after  OTerrulIag  the  oemurrer  were  neoe^ 
larily  erroneous. 

(S^bns  lor  the  Oonrt) 

Error  from  superior  court,  Fulton  coon- 
y;  B.  H.  Clabk,  Judge. 

Sarab  Johnson  was  convicted  of  an  as- 
sanlt  with  InCent  to  kill,  and  brings  error. 
Reversed. 

J.  C.  Jenkins,  lor  plaintiff  in  error.  C. 
D.  Hltt,  Sol.  Gen.,  and  B.  U.  Hill,  Utr  th« 
State. 

Lumpkin,  J.  Tbe  Indfetment  wan  good 
in  substance,  and  sutHcleutly  full  to  with- 
stand a  general  demurrer  or  to  support  a 
conviction  as  against  a  motion  in  arrest 
of  Judgment;  but  It  vraa  wanting  in  that 
degree  of  detail  and  deftnltenesa  which  tlie 
accused  bud  a  right  to  demand  before 
going  to  trial  on  the  merits.  Upon  the 
aBsiimptlon  that  she  was  guilty, It  would, 
ol  course,  be  easy  to  perceive  that  she 
would  know  tbe  precise  manner  In  which 
she  attempted  by  poison  to  take  Mr.  Ro- 
mare's  lite;  bat,  on  the  assumption  that 
Hhe  was  InDocent.—and  this  the  law  pre* 
snmes,— Itis  equally  easy  to  perceive  that 
she  Is  fairly  and  reasonably  entitled  to  be 
informed  as  to  tbe  manner  in  which  she 


"aBsaalted**  Mr.  Bomare.  or  bow  she  used 
the  poison  in  endeavoring  to  murder  htui. 
Her  objection,  by  special  demurrer,  that 
this  indictment  failed  to  afford  her  such 
information  Is  not  captions,  but  Isfalrand 
well  founded.  There  can  be  little  doubt, 
we  apprehend,  that  at  common  law  this 
Indictment  would  not  have  been  auffieient, 
and,  It  it  can  be  sustained  at  all  In  this 
state,  it  must  be  done  under  the  prorf- 
slona  of  section  4028  of  the  Code.  There 
are  many  decisions  of  this  conrtcitlngand 
construing  this  aectiott,  and  In  several  of 
them  Indlctmenta  hare  been  anstained  be- 
canse  of  this  section,  which  would  otber- 
wise  have  been  regarded  as  fatally  defect- 
ive. In  quite  a  number  of  these  cases  ob- 
jections to  tbe  sufficiency  of  tbe  Indictment 
were  not  taken  until  after  verdict,  and 
there  was  no  difficulty  at  all  In  holding 
that  such  objections  were  entitled  to  far 
less  weight  than  they  woold  baverecelved 
If  made  before  pleading  to  tbe  merits. 
We  have  been  anableto  Qnd  any  case  In 
our  own  reports  ruling  squarely  and  dis- 
tinctly that  one  accused  of  crime  is  not 
entitled  to  be  informed  with  reasonable 
certainty  of  the  substantial  particulars  of 
the  charge  against  him,  when  the  demand 
for  such  information  is  mads  before  enter- 
ing tb»  general  pleA  of  not  guilty.  In 
Locke's  Case,  8  Oa.  BM,  we  find  in  an  able 
and  well-prepared  opinion  of  JndgeNiSBBT 
a  very  clear  statement  of  what  should  be 
the  rule  applicable.  On  page  5M  he  uses 
this  language:  "The  requirement  of  tbe 
statute  Is  that  the  offense  must  be  so 
plainly  stated  that  tbe  Juryman  may  easi- 
ly understand  Its  uature.  Our  conalruc- 
tlon  of  this  statute  Is  that  tbe  indictment 
should  leave  nothing  to  Inlerenee  or  im< 
plication,  but  that  Its  statements  should 
be  so  plain  that  a  common  mun  may. 
without  doubt  or  dlfHcnlty,  from  the  lan- 
gnage  URed,  know  what  Is  the  chat^e 
made  against  the  accused, **  The  statute 
referred  to  In  the  words  above  quoted  was 
that  relating  to  the  oftenae  of  bastardy, 
but  the  rule  Is  applicable  to  offenaes  of  all 
kinds.  In  the  case  of  Ash  v.  State,  56  Oa. 
5K3,  it  was  held  that  the  failure  of  an  In- 
dictment tor  assault  with  intent  to  mur- 
der with  a  pocketknife  to  allege  the  use 
made  of  the  weapon  was  not  a  good 
ground  for  arrestlnf;  the  Judgment,  bnt  It 
was  not  held  that  this  objection  would 
not  have  been  good  on  special  demurrer 
before  or  upon  arraignment.  Again,  In 
Rataree  v.  State,  62  Qa.  245,  this  court 
ruled  that  it  was  not  good  ground'fur  ar- 
resting the  Judgment  that  an  accusation 
In  a  city  court,  charging  the  accused 
with  an  assanlt,  did  not  specify  any  act  or 
acta  constitoting  the  8am(>;  but  again 
this  court  refused  to  say  that  thin  objec- 
tion would  not  have  been  good  on  special 
demurrer  before  trial.  These  casen,  there- 
fore, afford  at  least  an  intimation  that 
they  might  have  been  ruled  otherwise  if 
the  objections  had  been  made  at  tbe  prop- 
er time.  In  a  recent  federal  case— that  of 
n,  S.  V,  Barnaby,  61  Fed,  Kep.  30— It  waa 
distinctly  held  that  an  Indictment  tor  an 
attempt  to  commit  murder,  charging  the 
accused  with  making  an  assault  with  a 
knife  upon  a  person  named,  without  dis- 
closing tbe  character  ol   the  kntle,  or 
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arerrlog  ttaathe  struck  wltb  It.  was  In- 
sufficient as  to  the  description'  of  the  al- 
lied aaaaalt.  In  oar  JudKment,  the  aec- 
tioo  of  oar  Code  obove  cited  waa  not  In- 
tended to  dlapenae  with  the  substance  of 
Kood  pleadtttK*  It  simply  means  that  an 
iDdlctment  conforming  substantially  toits 
retjniremeDte  will  be  sufilclent.  but  It  Is 
not  deHlgned  to  deny  to  one  accused  of 
crime  the  right  to  know  ennngb  of  the 
particolar  facts  constituting  the  alleged 
oflenae  to  be  able  to  prepare  for  trial. 
Id  Wbart.  Crim.  PI.  9  16«,  the  following  Is 
Bet  forth  as  one  of  the  objects  tor  which 
the  necessity  of  particularity  la  criminal 
pleading  la  required:  "To  enable  the  de- 
fendant to  prepare  for  bis  defense  in  par- 
ticular caaea,  and  to  plead  lo  all;  or,  If  he 
prefer  It.  to  anbmit  to  the  court  by  de- 
murrer whether  the  facta  alleged  (suppos- 
ing them  to  be  tnie)  no  aapport  the  con- 
dnalon  in  law  as  to  render  It  necessary  for 
him  tu  make  any  answer  tn  the  charge.** 
An  Indictment  which  charged  that  an 
offense  was  committed  on  the— '—-  day 

of  lo  a  year  specified,  or  one  which 

alleged  aa  the  date  of  the  otlenae  an  Im- 
possible day,  or  a  day  subsequent  to  the 
flndlpg  of  the  Indictment,  would  boauffl- 
dent  lo  Its  allegatinns  as  to  time  It  no 
objection  was  made  belore  pleading  to  the 
merits;  bat,  if  detective  in  any  of  the  re- 
spects Indicated,  it  would  be  quashed  on 
special  demurrer,  made  at  the  proper  time. 
See  fialley  v.  State,  65  Qa.  410.  and  cases 
there  cited,  and  Pbltllpa  v.  State,  86  Ga. 
427,18  8.  E.  Sep.  650  The  declslnaa  In 
tbeae  canes  show  that  this  court  has  not 
so  understood  or  construed  section  4628  of 
the  Code  as  to  hold  that  It  denies  to  one 
accused  of  crime  the  right  t'o  have  an  In- 
dictmeut  perfect  aa  to  the  essential  ele- 
ments of  the  crime  charged.  Indeed,  the 
Ttoy  next  section  of  the  Code,  (4629.)  de- 
claring that  exceptions  which  go  merely 
to  the  form  shall  be  made  before  trial,  nec- 
eesarlly  means  that  such  exceptions.  If  well 
founded,  and  so  made,  will  be  good.  It 
would  be  absurd  to  provide  tor  the  mak- 
ing of  exceptions  which  could  never  be 
sustained,  and  this  section  draws  a  clear 
disttnctloa  betweeo  tbuse  which  would  be 
good  before  trial  and  those  which  would 
be  arond  after  It.  Applying  to  the  cade  at 
bar  what  has  Just  tMsen  stated,  in  connec- 
tion with  the  rnle  laid  down  by  Wharton, 
and  bearing  Id  mind  that  the  form  of  the 
jnilictment  prescribed  lo  section  4628  ot 
the  (^de  Itself  declares  that  the  otfenae 
and  the  time  and  place  ot  committing  It 
shall  be  stated  with  sufficient  certainty, 
we  do  not  think  the  Indictment  against 
Johnson  can  be  upheld. 

it  will  be  observed  that  this  Indictment 
charges  an  "assault."  An  assault  may  be 
committed  In  many  ways.  If  alleieed  to 
have  been  done  with  a  knife,  the  Inference 
primarily  wonld  be  that  the  knife  was 
used  In  catting  or  stabbing ;  It  with  a  club, 
that  ^he  accused  struck  or  beat  the  party 
aftsanlted;  U  with  a  gun  or  pistol,  that 
the  weapon  named  was  used  either  as  a 
firearm  or  as  a  bludgeon.  And  yet,  even 
in  cases  like  tbeae,  there  is  a  strong  reason 
for  holding  that  an  indictment  should  dls- 
rJuse  with  some  degree  of  particularity 
the  manner  in  which  the  assault  was  com- 


mitted. Poison  .may  be  used  for  the  de- 
struction ot  human  life  In  a  great  variety 
of  ways.  It  may  be  Injected  nieRhanlcally 
into  the  blood,  aa  with,  a  pin,  needle,  oV 
other  similar  instrument  eapuble  only  of 
making  a  scratch  urslight  abrasion  ot  the 
Rkln.inwhlcb  caso  death  might  ensue  from 
blood  poisoning;  It  may  be  Introduced 
Into  the  stomach,  by  mixture  with  food 
or  drink,  and  thus  assimilated ;  or  in  the 
form  of  noxious  gases.itmay  be  dlftnsed 
Into  the  atmosphere,  and  by  iDhalatlon 
cause  asphyxia,  resulting  In  death;  and  It 
may  even  be  Introduced  Into  the  system 
by  absorption  through  tbe  pores  of  the 
skin,  as  would  result  from  .the  wearing  of 
Infectious  clothing,  or  from  taaDdllng  or 
coming  Into  contact  with  certain  poisoa- 
ous  plants  and  vines.  In  the  form  of 
vitriol  or  carbolic  acid,  poison  may  be 
used  UB  an  actual  physical  weapon,  by 
throwing  It  upon  another.  Nor  are  the 
instances  enumerated  by  any  means  bx- 
haustlve  of  the  various  uses  In  which  this 
deadly  agency  may  be  employed,  for 
human  Ingenuity  has  ever  been  fruitful, 
not  only  In  suggesting  innumerable  ways 
la  which  the  belnons  crime  ot  polaonlng 
may  be  effected,  but  In  devising  methods 
which  wlU  confound  and  baffle  even  the 
vigilant  bound  of  sasplclon,  and  conceal 
the  manner  Id  which  tbe  nefarious  deed 
was  perpetrated.  It  will  therefore  readily 
be  seen,  from  tbe  very  nature  of  the  oRense. 
the  many  avenues  open  to  Its  successtul 
accomplishment,  and  the  cunning  and 
crafty  coDcealmeut  which  usually  accom- 
panies and  marks  Its  stealthy  footsteps, 
that  much  more  particularity  should  be 
required  tn  describing  with  sufticlent  clear- 
ness the  manner  of  Its  comiulHsIon  than 
would  be  requisite  In  alleging  an  assault 
with  a  knife,  for  Instance,  which  human 
experience  teaches  db  could  be  effectively 
used  in  one  of  only  two  or  three  ways. 
Certainly,  where  poison  Is  tbe  agency  al- 
leged to  have  been  employed  in  titp  com- 
mission of  the  offense,  there  is  abundant 
reattun  for  destTibiug  at  least  with  some 
degree  of  certainty  tbe  manner  of  Its  use 
In  an  allceed  attempt  to  take  tbe  life  of 
another.  Clearly,  an  indictment  alleging 
an  assault  with  poison  ahoold  be  sufH- 
clentlyfuU  to  enable  the  court  to  deter> 
mine  from  Its  allegations  whether  the  act 
or  acts  set  forth  would  In  law  constitute 
or  amount  to  an  assault.  The  Indictment 
before  us  does  not  even  come  up  to  this 
requirement.  Charging  In  the  most  gen- 
eral way  an  assault  made  with  poison, 
we  are  unable  to  perceive  whether  or  not 
what  the  accused  did  was  really  an  as- 
sault; and,  aside  from  this  detect,  we 
think  the  Indictment  still  further  defective 
In  not  iiifurming  the  accused  with  more 
certainty  and  clearness  In  what  manner 
the  assault  Is  alleged  to  have  been  com- 
mitted, even  granting  that  a  bare  assault 
Is  sutBclently  alleged.  There  are  respect- 
able authorities  to  the  effect  that  an  un- 
successful lalugllng  of  poison  with  food  or 
drink  with  Intent  to  cause  death  dues  not 
constitute  au  assault  with  Intent  to  mur- 
der, nor.  In  tact,  an  assault  of  any  kind.  But 
the  indictment  before  us  neither  calls  upon 
nor  permits  us  to  enter  upon  an  inquiry 
as  to  the  correctaess  of  this  proposition. 
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for  tbtt  Twy  reaioD  that  It  fallH  eatlrely  to 
state  hu w  tbe  pulson  was  uiwd,  or  In  what 
manner  the  aile^red  asaaalt  was  comnilt- 
ted  with  It.  This  Buegestlon,  however, 
we  think  uBorda  an  additional  reason  for 
holding,  aa  we  do.  that  the  accosed  was 
entitled  to  know  what  act  or  acta  of  hers 
were  relied  on  by  the  state  us  constltatlnR 
the  offense  alleged.  At  the  proper  time 
she  presented  her  objection  to  tbe  anffl- 
ciency  ol  the  indictment  by  a  special  de- 
murrer clearly  setting  forth  tbe  defects  ut 
wbicb  Bhe  complained,  and  for  tbe  reasons 
above  stated  this  demurrer,  we  tblnk, 
aboQld  bare  been  suatalned. 
Judgment  reversed. 


(W  Gn.  487) 

THOMAS  T.  STATE). 
(Supreme  Court  of  Georgia.    Oct  S,  1892.) 
Gbimisal  Lat— Rbvibw  on  Appeal  —  OvBRRoii- 
ixa  Dbmdrhbr— AjtauiiBNTS  or  Coujisbi.  — Ju- 
KOBS— Takiko  Notbb— I:iBTRircTiON8— CHBATnra 
AND  Swindling — What  CoitsriTUTES. 

1.  As  d^minal  cases  are  by  the  act  of  Sei>- 
tember  7, 1881.  subjected,  Id  reepect  to  the  time 
for  slgninK  and  certifyiDg  the  bill  of  exceptions, 
to  tbe  practice  relatinir  to  billB  of  exceptfoos  in 
cases  of  injuQctloa,  the  overruling  of  a  demur- 
r^  to  a  bill  of  iDdictment,  unless  excepted  to 
pendente  lite,  cannot  be  reviewed  on  a  bill  of 
exceptions  brining  tbe  case  to  this  court, 
signed  and  certified  within  20  days  after  flnal 
indgment  overruling  a  motion  for  a  new  trial, 
but  not  within  20  days  after  the  decision  on 
the  demurrer. 

2.  Counsel,  in  discassing  tbe  credibility  of 
a  witness  to  the  jury,  may  refer  to  the  witness 
as  a  person  of  bad  diaraoter,  where  there  is  ev- 
idence to  that  effect 

3.  A  juror  may  take  notes  of  amounts  tes- 
tifled  to  by  a  witness.  T^ft  v.  Town,  63  Ga. 
237;  LUly  v.  Griffin,  71  Ga.  535.  There  is  no 
law  to  prohibit  a  juror  from  taking  notes  of  any 
of  the  evidence. 

4.  It  Is  not  CRor  for  the  court  to  oinnwiate 
acts  constituting  the  essentials  of  the  otteuiie, 
and  to  instruct  the  jury  that,  if  they  find  these 
acts  are  established,  they  would  be  bound  to  find 
the  defendant  guilty.  Kitchens  v.  State,  41  Ga. 
217;  Rnnaman  v.  State,  58  Ga.  338;  Hill  v. 
Stete^  Ga.  678;  Wilson  v.  State.  67  6a.  660, 
661;  Kinnetoew  v.  State,  5  S.  £.  Hep.  SS,  80 
Qa.  236. 

6.  The  otTense  of  cheating  and  swindling 
may  be  committed  by  false  representation  of  a 
past  or  existing  fact,  although  a  promlBe  be  also 
a  part  of  the  inducement  to  the  person  defraud- 
ed to  part  with  his  property.  A  verdict  of 
guilty  was  not  contrary  to  law  and  the  evi- 
dence, there  being  evidence  sufficient  to  sustain 
the  allegations  of  the  accusation  to  the  effect 
Chat  the  defendant  induced  the  prosecutor  to  ez> 
change  to  a  confederate  of  the  defendant  a  cer- 
tain pair  of  mules,  a  wagon,  and  a  set  of  har- 
ness, worth  f 200.  for  two  horses  and  a  mare  of 
greatly  inferior  value,  upon  the  faith  of  the  de- 
fendant's representation  that  he  had  already 
•old  the  horses  to  a  certain  other  person  for 
$276,  to  be  paid  as  soon  as  they  were  delivered, 
and  out  of  which  money  the  prosecutor,  if  the 
trade  should  be  made,  would  get  $200,  the  de- 
fendant to  take  for  himself  $76  and  the  mare, 
this  representation  being  untrue,  and  made  to 
the  prosecutor  for  the  puriKtse  of  cheating  and 
swindling  him. 
(^llabns  by  the  Oourt) 

Error  from  criminal  court  of  Atlanta; 
T.  P.  Wkbtmorbland,  Judge. 

Albert  Thomas  was  convicted  of  cheat- 
ing and  Bwlndllng.   A  motion  lor  a  new 


trial  was  owniled,  and  -  be  brings  error. 

Affirmed.  ' 

tt.  J.  Jordan,  for  plaintin  in  error. 
Lewis  W.  TbomsBt  lor  tbe  State. 

SiuuoNB,  J.  The  accusation  was  pre- 
ferred by  George  W.  Miller,  and  charged 
tbe  defendant,  Albert  Tbomas,  with  the 
offense  ol  mlademeanor,  In  "using  decelt> 
tol  menoe  and  artful  practlcea,  by  wbleta 
eald  George  W.  Miller  was  d^rauded  and 
cheated  of  a  certain  pair  of  males,  one 
wagon,  and  a  double  set  of  harness,  of  tbe 
value  of  two  hundred  dollars;  tor  that 

*  *  *  on  the  day  and  date  aforesaid, 

•  •  •  In  the  county  of  Fulton  afon»- 
sald,  the  said  Albert  Tbomns  approached 
the  said  George  W.  Miller  for  the  purpose 
of  purchasing  the  property  aforesaid,  and 
which  tbe  said  George  W.  Miller  wished 
to  sell.  The  said  Albert  Thomas  said  tu 
George  W.  Miller  that  he  knew  a  lady  wbn 
had  two  gray  horses,  which  were  worth 
9650,  and  one  gray  mare,  and  she  wanted 
to  exchange  them  for  a  pair  ol  mules, 
which  she  wanted  on  her  farm  out  In  the 
country,  and  that  be  had  a  palrofsray 
horses  already  sold  to  Walker  for  9275, 
who  wanted  them  for  carriage  horses; 
the  said  Albert  Thomas  at  the  same  time 
pointing  in  the  direction  of  the  well- 
known  livery  and  sale  stables  of  Hill  & 
Walker  on  Hunter  street,  Atlanta,  Ga.; 
and  the  said  Albert  Thomas  said  to  the 
said  George  W.  Miller  that,  If  the  said 
Miller  would  jast  let  blm  work  the  trade, 
and  not  say  anything,  be,  the  said 
Thomas,  would  work  It  so  that  he  woola 
get  the  f 200  f<ir  Miller  for  his  property 
aforesaid,  and  that  be,  the  said  Thomas, 
woul:!  make  ^75  and  tbe  gray  mare;  and 
the  BaldAlt>ert  ThomaB  repeated  then  and 
there  that,  as  soon  as  tbe  trade  waa 
made,  they  would  go  right  up  to  Walk- 
er's, and  get  the  money,  to  wit,  the  $200, 
for  his  said  property:  the  said  Albert 
Thomas  further  representing  to  the  said 
George  W.  Miller  *  •  *  that  tbe  lady 
referred  to  was  kept  by  a  rich  white 
man  In  town,  and  that  she  was  rich, 
and  could  give  a  check  for  any  amount 
of  money;  and,  damn  ber,  be  would  Ilka 
to  beat  her."  That  Miller,  relying  and 
acting  upon  these  representations,  and 
believing  them  to  be  true,  was  induced 
by  Thomas  to  part  with  the  posses- 
nlun  of  his  property,  and  make  the  ex- 
change for  tbe  gray  horses  and  gray  mare, 
upon  the  day  and  date  aforesaid,  in  Ful- 
tun  county;  whereas.  In  truth,  tbe horaea 
were  not  worth  nor  anything  like 
that  sum,  tbe  thr^  horses  being  really 
not  worth  more  than  $63.60,  and  tbe  lady 
to  whom  Thomas  referred  was  a  negro 
woman,  named  Priscilla  Ray,  wbo  la  1q 
thorough  sympathy  with  Thomas  In  this 
entire  transaction,  and  did  aid  and  abet 
him  therein;  and  whereas  said  Walker, 
nor  any  one  else,  had  ottered  to  pay  and 
was  ready  to  pay  $275  for  the  gray  hors- 
es, as  represented  by  him  he  was,  nor  has 
Miller  received  $200  for  his  property  aa 
aforesaid.  And  Thomas  well  knew,  at 
the  time  he  made  the  several  representu- 
tlcne  aforesaid  to  Miller,  that  they  were 
not  true,  and  tbey  were  made  by  blm, 
Thomas,  for  the  purpose     cheating  and 
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awlDdllDfs,  and  did  thereby  cheat  and  de- 
fraad  Miller  out  of  bla  property,  which 
vas  worth  $200."  The  traasactloD  as 
aliuwn  by  tbe  testlmooy  fur  the  atate  was 
Id  anbBtaace  the  same  as  alleged  Id  the 
accDsetloD,  except  that  Id  the  proof  the 
proKcntor  was  ahowD  to  baT»  received 
915  Id  the  ezchaDge,  bealdes'  tbe  two 
horses  and  the  mare.  There  was  a  verdict 
of  guilty,  and  the  defendant  made  a  mo- 
tloa  for  a  new  trial,  which  was  overroled, 
and  he  excepted. 

1—4.  The  qaestlooB  ruled  apon  In  the 
1st.  fld,  3d,  aDd  4tb  headDotes  do  not  re- 
qaire  lartber  dlacaaaloD. 

S.  It  was  cQDteDded  that.  Id  order  to 
Diake  oat  tbe  oHmse  of  cheating  and 
Bwlndliog,  tbe  falsi*  repreeentatlon  must 
relate  to  a  past  or  ezlstlug  fact,  and  that 
tbe  verdict  was  contrary  to  law  and  the 
evidence,  becaase  the  representations 
opoD  which  the  proaecntor  claimed  to 
have  acted  related  to  something  to  be 
dobe  In  the  fntnre.  The  testimony.  It  la 
trae,  was  conflicting  aa  to  whether  tbe 
Becnaed,  at  tlie  time  ol  prupoalug  the  ex- 
change, stated  to  tbe  prosecutor  that  be 
bad  already  sold  the  borsea  to  Mr.  Walk- 
er, and  had  sold  them  for  9275,  as  charged 
bi  tbe  accQsatlon.  or  whether  the  atate* 
ment  was  merely  that  he  could  sell  them 
to  WalkPr  for  that  amount;  but  there  wsh 
HDfDclent  evidence  to  snataln  the  allt^a- 
tlon  on  this  point,  and  to  nhow  tbat  the 
basis  of  tbe  transaction,  and  tbe  Induce- 
ment upon  which  the  prosecutor  acted  In 
parting  with  his  property,  was  primarily 
tbe  false  representation  of  tbe  accused 
that  tbe  horses  were  already  sold  to 
Walker  This  representation.  In  coDoee- 
tloD  with  the  other  facta  shown  by  tbe 
proof,  Is  enough  to  bring  the  case  within 
tbe  terms  of  tlie  statute  under  wblrb  the 
accused  was  tried  and  convicted.  Code, 
S  4.595.  That  the  representation  was  as  to 
a  aale  not  completed  by  delivery  did  not 
render  It  any  less  a  representation  as  tu  a 
past  tact  than  It  would  bavebeeD  if  It  bad 
referred  to  a  sale  altogether  complete. 
Kor  does  ft  matter  tbat  a  promise  hy  tbe 
accused  operated  as  a  part  of  tbe  induce- 
ment under  which  tbe  prosecutor  parted 
with  his  property.  The  consequence  at- 
tached to  the  false  retiresenta  tlon  was  not 
overthrown  by  the  promise.  2  Blsh.  Crim. 
Xaw,  (7th  Ed.)  §S  424,  427  ;  2  Whart. 
Crim.  Law,  (9th  Ed.)  §  1174,  and  caues 
cited;  7Amer.  &  Eng.  Enc.  Law,  714r-7]e. 
7R3,  note;  Reg.  v.  West,  8  Cox.  Crim.  Cas. 
12;  State  v.  Fooks,  (Iowa.)  21  ff.  W.  Ren. 
S61;  State  V.  NIcholH,  1  H oust.  Crim  Cas. 
114.  Judgment  Hfflimed. 


(M  Ga.  4H) 


8TBTBNS0N  v.  STATB. 
(Supreme  Court  of  Georgia.  Oct.  8;  1882.) 

Csrxo  OBiCsys  and  Vuloak  Lasouaob  is  Fxsb- 
MscK  OP  Female — SorpioiBNCT  or  Indictment. 

The  Boander  and  ufer  construction  of 
section  4372  of  the  Code,  which  makes  it  a  mia- 
iemeanor  to  use  obscene  and  vulgar  language 
the  presence  of  a  female,  is  that  tbe  use  of 
apokeo  words  only  Is  contemplated.  But,  if  the 
■eetioD  embraces  written  as  well  as  spoken 
words,  to  render  the  writing  or  Its  contents  ad- 
loissible  In  evidence  on  the  trial  of  the  accused 
it  is  neeessaxy  tbat  the  IndJcbnent  should  allege 


that  the  words  were  written,  and  describe  with 
reasonable  certaintr  tbe  instrument  of  writing 
which  contained  them. 
(Srliabos  by  the  Court) 

Error  from  superior  ■  court,  Catooa^ 
county ;  T.  W.  Milnbh,  Judge. 

Walter  Stevenson  was  convicted  of  using 
obscene  and  vulgar  language  In  the  pres- 
ence of  a  female,  and  brings  error,  fift' 
versed. 

R.  J.  A  J.  McCamy,  for  plaintiff  In  error. 
A.  W.  FIte,  for  the  State. 

BLKCKL.BT,  0.  J.  The  atatnte  on  which 
the  Indictment  is  founded  reads  thtis: 
"Any  person  who  ahaU,  without  provoca- 
tion, use  to  or  ot  another,  and  in  bis  pres- 
ence, opprobrious  words  or  abusive  lan- 
guage tending  to  cause  a  breach  ol  the 
peace,  or  who  shall,  in  like  manner,  use 
obscene  and  vulgar  or  profane  language 
In  the  presence  of  a  female,  or  by  indecent 
or  disorderly  conduct,  In  the  presence  ot 
females  on  passenger  cars,  street  cars,  and 
other  places  of  like  character,  shall  be 
guilty  of  a  misdemeanor,  and  on  convic- 
tion shall  be  punished  aa  prescribed  in  sec- 
tlon4310of  tbiflCode:  provided, nocourtin 
tbls  state  shall  have  Jurisdiction  to  inquire 
Into  orrensea  setlortb  In  this  section  that 
are  committed  Id  any  other  place  than  on 
passenger  cars,  street  cars,  and  other 
places  of  like  cbamcter.  except  upon  pre- 
sentment made,  or  Indictment  found,  by 
the  grand  Jury  of  the  county  in  which  the 
offense  has  been  committed. "  Code, 
§  4372.  as  amended  by  Act  Dec.  29,  1890, 
(Acts  1890-91,  p.  88.)  Tbe  words  charged 
Id  the  iDdlctment  are  Krossly  obsceoe 
and  TDlgar.  They  are  charged  aa  hav- 
ing been  used  in  the  presence  ot  a  fe- 
male, naming  her.  Tbe  evidence  shows 
tbat  they  were  not  used  otherwise  than 
as  follows:  The  accused  was  a  hoy,  and 
tbe  female  a  girl,  attending  tbe  same 
school,  of  which  the  teacher  was  a  lady. 
The  boy,  In  passing  by  tbe  girl  In  tbe 
schoolroom,  threw  Into  her  lap  a  folded 
note  containing  tbe  obnoxious  wonls 
written  inside.  She,  being  unable  to  read 
tbe  note,  banded  It  to  another  girl,  who 
carried  It  to  the  teacher:  all  tbe  persons 
just  named  then  being  in  the  same  room. 
The  teacher,  having  read  It,  delivered  It 
some  time  afterwards  to  tbe  boy's  lather, 
who  read  It,  and  subsequently  lost  It.  By 
him  the  contents  were  proved  at  the  trial. 
So  far  aa  appears,  the  (r)rl  mentioned  In 
the  bill  ot  Indictment  as  the  female  In 
whose  presence  the  words  were  used  never 
heard  the  note  read  by  any  one,  and  never 
bad  any  knowledge  ot  Its  contents.  It  is 
manifest,  therefore,  although  the  words 
as  written  iangaagewereused  In  her  phys- 
ical preseLce,  they  never  reached  her  men- 
tal presence  at  all  as  signs  of  obscene 
thoughts  or  ideas.  But  what- does  the 
statute  mean  by  the  terms  "use  obscene 
and  vulgar  language  In  the  presence  of  a 
female?"  In  Botvlng  this  question,  the 
words  of  tbe  enactmt;ut  are  to  be  taken  Ifl 
their  ordinary  algniecatloa.  and  in  that 
light  we  are  to  look  diligently  for  the  In- 
tention of  the  general  assembly,  keeping 
in  view  the  old  law.  the  evil,  and  tbe  rem- 
edy. Code,  §  4.  pars.  1.  9.  We  can  have 
little  or  no  doubt  that  tbe  ordinary  sense 
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which  attaches  to  the  phraae.  "neliig  lan- 
Kuage  In  the  presence  of  another,"  la  that 
the  uen  la  by  speech,  uiileea  one  or  both  or 
the  parties,  by  reason  of  some  deficiency 
or  infirmity,  vvauld  not  ordlnailly  or 
habitoe^ly  communicate  In  that  way.  It 
is  tme  that  the  word  "  language "  Is 
broad  eoough  to  include  vvords  written 
as  well  as  words  spoken.  But  the  mis- 
chief which  we  think  the  legislature  had 
in  mind  was  the  use  of  dirty  spoken  lan- 
guage, and  there  is  little  probability  that 
written  language  was  in  the  legislative 
contflmplatton.  The  mischief  of  mlgar 
and  obscene  speech  Is  one  common  enough 
to  Invite  leRlslatJve  interference  to  sunmes 
it.  But  writing  to  females  In  such  iau- 
guage  is,  we  apprehend,  very  rare;  so 
rare  as  to  render  It  probable  that.  If  the 
Ififilsiatare  had  intended  to  embrace  It,  the 
atatnte  would  have  been  so  framed  as  to 
leave  no  oncertaiuty.  The  formula  adopt- 
ed would  probably  have  been  some  such 
expression  as  this:  "If  any  person  shall, 
^ther  orally  or  in  writing,"  etc.  If  the 
statute,  as  It  stnnds,  could  be  constructed 
as  having  tlUs  breadth,  we  think  that  the 
prima  facie  meaning  of  an  indictment 
charging  merely  the  use  of  forbidden  lan- 
guage would  be  that  It  was  used  orally; 
and.  It  the  design  was  to  prove  that  It 
was  need  in  writing.  It  would  be  aeces- 
sary,  on  the  priuoiples  of  sound  crlminnl 
pleading,  to  allege  the  writing,  and  de- 
scribe It.  In  oraer  to  be  prepared  for  bis 
defense,  the  accused  ought  to  Lie  made 
aware  that  bewaa  charged  with  executing 
or  delivering  the  offensive  writing,  and  its 
contents  oi^ght  to  be  recited  so  as  to  put 
blm  fairly  on  notice  that  a  writing  and  Its 
contents  would  come  in  question  at  the 
trial.  The  court  erred  in  admitting  in 
evidence  anything  touching  the  writing  or 
the  language  contained  In  It. 
Judgment  reversed. 


<w  Cta.  4U)   

BDTTS  V.  EfTATB. 

(Supreme  Oonrt  of  Geor^a.  Oct  8,  1S92.) 

Ceihisal  IiAW— Motice  op  Sanction  op  Whit  or 

CBBTIORARI— To  WnOM  MU3T  BB  GiVEN. 

Notice  in  a  criminal  case  to  the  attor- 
ney, who,  by  appointmeut  of  the  judge  of  the 
court  of  Macon,  aa  solicitor  pro  tern.,  rep- 
resented the  state  ujKtn  tJie  trial  of  the  case  [a 
that  court,  of  the  sanction  of  a  writ  of  certlo- 
Tari  to  the  superior  court,  and  of  the  time  and 
place  of  hearing,  is  not  sufficient.  The  notice 
must  l>e  served  upon  the  stdidtor  general  at 
the  circuit. 
(Syllabus  hr  the  Coiut.) 

Error  from  superior  court.  Bibb  county; 
A.  h.  M11.L&U,  Judge.  ' 

J.  S.  ButtK  was  convicted  of  a  crime.  A 
writ  of  cert/orar/  was  dismissed,  and  de* 
fendant  brings  error.  Afllrmed. 

M.  O.  Bayae,  lor  plaintifl  lu  error.  W. 
H.  Feltoa,  80I.  Gen.,  for  the  State. 

•  BwuoHS,  J.  The  counsel  who  represent- 
m1  the  state  as  solicitor  general  pro  tern,  of 
the  city  court  of  Macon  on  the  trial  of  the 
case  In  that  court  acknowledged  service 
of  notice  of  the  sanction  of  a  writ  of  cer<- 
tltirar!  to  the  superior  court,  and  of  the 
time  and  place  of  hearing.  The  Judge  of 


the  superior  court  dta missed  the  certiorari 
for  want  of  service  on  the  solicitor  gen- 
era) cf  the  circuit.  We  think  the  dis- 
missal was  proper.  The  statute  requires 
that  the  notice  shall  be  given  "  to  the 
opposite  party  In  Interest,  his  agent  or 
attorney,*  etc.  Code,  5  4059.  Tbeautfaorw 
iCy  of  the  solicitor  general  pro  tem.  of  the 
city  court  was  derived  from  the  act  creat- 
ing that  court,  ( Acta  18S5,  p.  471,)  In  which 
It  is  provided  "  that  tbe  solicitor  general 
of  the  Macon  Judicial  circuit  shall  prose- 
cute lor  all  oRenses  cognizant  before  said 
city  court  of  Macon ;  but,  In  his  absence 
from  said  court,  the  Judgu  shall  have 
power  to  appoint  a  solicitor  general  pre 
tem."  There  is  no  provision,  however, 
which  extends  to  the  superior  court  the 
functions  of  the  solicitor  general  pro  tem. 
of  the  city  court.  His  powers  and  duties 
rdate  only  to  the  court  appointing  him. 
When  tbe  Judge  of  thesuperior  court  saoe- 
tloned  the  eerUorari,  and  the  writ  was 
sued,  Jt  became  a  case  in  the  superior 
court,  and  the  duty  of  representing  the 
state  In  that  case  devolved  upon  the  solic- 
itor general  of  the  circuit.  Under  the 
constitution,  (article  6,  S  Hf  par.  2;  Code, 
S5160,j  the  sollcitorgeneral  ofeachjudiclal 
circuit  la  required  "to  represent  tbe  state 
Id  all  cases  In  the  superior  courts  of  bla 
circuit."  There  is  no  law  which  anthor* 
izen  any  other  jwrson  to  act  In  his  place  In 
the  superior  court,  except  where  he  Is  "ab- 
sent or  Indisposed,  or  disqualified  from  In- 
terest or  relationship,"  and  then  the  au- 
thority to  act  must  come  from  the  Judge  of 
that  court.  Code,  9  884.  Certainly  there 
la  no  duty  upon  the  solicitor  general  pro 
tem,  of  the  city  court  to  represent  tbeeaae 
In  the  superior  court,  tmd  a  notice  of  the 
time  and  pluce  of  hearing,  aerved  upon 
him,  and  not  upon  the  ofllcer  who  is 
charged  with  that  duty,  must  be  ineffec- 
tual. As  bearing  on  thin  question,  see 
Hackey  v.  State,  15  Ga.  400;  McCoIere  v. 
Htate,  74  Oa.  411;  Oliver  v.  State.  66  Ga. 
248;  Meeks  v.  State.  87  Ga.  881,  18  B.  B. 
Rep.  666.  Judgment  affirmed. 


(M  Oa.  448) 


CLARKE  T.  STATE. 


(Supreme  Court  of  Gtergia.  Oct.  8,  1882.) 

CntMiNAL  Law— Rsvisw  ox  Afp>ai>— Ovnonoas 
Waived— lKDiOT3u:tT  —  FftoviKe  Datb  or  Or- 

FKNBE  AS  AlLBOBD — FALSB  STTHAHraG— WslaBT 
OP  Evidence. 

1.  Alleged  error  In  admitting  evidence, 
over  objecnon  of  counsel  for  the  accused,  can- 
not be  considered  when  It  does  not  appear  what 
objection  was  made  to  the  evidence  at  the  time 
It  was  offered. 

2.  As  repeatedly  ruled  by  this  court,  the 
state  need  not  prore  the  commisdon  of  an 
ofiEense  on  the  precise  day  alleged  in  the  indict- 
ment, but  It  will  be  sufficient  if  tbe  evidence 
shows  the  offeose  to  have  been  committed  at 
any  time  within  the  period  of  limitation  before 
the  finding  of  the  indictmenL 

3.  While  the  evidence  upon  which  the  ac- 
cused was  convicted  is  not  entirely  satis^ctory, 
it  is  sufficient  to  warrant  the  verdict,  and  tua 
court  will  not,  therefore,  interfere  wlQi  tiw  dis- 
cretion of  the  court  below  In  refoalng  a  new 
trial. 

(SyUabna  by  Oie  Oonrt) 

Error  from  nuperlor  court,  Johnson 
county;  R.  L.  GAMnLB,  Judge. 
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F.T. Clarke  vaacoDTlcted  of  false  swear- 
In?,  and  hrlDKB  error.  Affirmed. 

A.  F.  Daley  and  C.  C.  DutxuUy  lor. plain- 
tiff la  error.  B.  D.  Evaaa,  Jr,^  Sol.  Qen., 
(or  tbe  State.  - 

LuwpEm,  J.  1.  The  Indictment  allesed 
that  Clarke, tbe  teacher  of  a  public  school. 
In  making  his  report  to  the  county  school 
commlaaloDer,  willfully,  knowInKlJi  abeo* 
lately, and  falsely  ewure  that  one  Thomaa 
Smith,  Jr.,  bad  attended  bis  school  &B 
days  as  a  scholar.  Tbe  original  report,  be- 
Ine  on  two  separate  sheets,  wa»  attached 
ti»  tbe  Indictment,  tbe  scholar's  name  be> 
bijc  on  the  first  sheet,  and  the  affidavit  to 
th«  correctness  of  the  report  on  the  sec- 
ond. This  report  was  offered  in  evidence 
by  tbe  state,  and  admitted  over  objection 
of  counsel  lor  the  accused,  bat  the  record 
faillnK  to  disclose  what,  H  any,  fcronnd  of 
objection  was  presented  at  the  time  tbe 
evidence  was  offered,  tbe  qoesUon  of  Its 
admissibility  ie  not  properly  tietore  tUs 
court  for  consideration. 

2.  Tfaeaffidavlt  tothu  report  appears  on 
Its  face  to  have  been  sworn  to  and  sub- 
scribed before  tbe  county  school  commio- 

sioner  on  the  — —  day  of  —  ,  1890. 

Tbe  IndletroenteharKes  tbe  false  *iwea ring 
to  taavebeen  done  on  the  1st  day  of  Decem- 
ber, 1890, and,  the  evidence  shows  tbe  oath 
was  administered  In  September,  lt<90.  It 
Is  w^l  settled  that  tbe  state  need  not 
prove  that  an  alleged  ofTense  was  commit- 
ted on  the  day  named  In  tbe  Indictment, 
but  mayprove  ltscomm.lsslon  at  any  time 
within  tbe  statute  ol  limitations  relatiniE 
to  that  offense.  When  tbe  Indictment  de- 
scribes tbe  offense  In  a  particular  wsy,  it 
is  necessary  to  support  it  by  proof  corre- 
sponding with  the  descrlptl(}n.  If  the  affi- 
davit, in  the  making  of  which  tbe  alleged 
false  swearing  was  done,  bad  been  dated 
December  1, 1880,  the  date  being  h  part  of 
the dencriptlon  tbereot,lt  might  have  bem 
incnmbent  on  the  state  to  prove  it  as  al- 
leged; but,  the  date  being  left  blank  except 
aH  to  the  year,  we  think  there  can  be  no 
doubt,  so  far  as  time  Is  concerned,  of  the 
Bufficlency  of  proof  showing  the  affidavit 
was  made  In  that  year. 

3.  The  evidence  Is  not  entirely  satisfac- 
tory, but  we  cannot  overrule  the  discre- 
tion of  tbe  trial  Judge  In  holding  It  whs 
strong  enough  to  warrant  the'  verdict. 
Two  witnesses  for  the  state  testified  that 
the  boy  dirt  not  attend  OUrke'e  Bchuol  5fl 
days.  They  say  he  went  two  or  three 
weeks  In  cotton-chopping  time, in  April  or 
Uny,but  It  is  almost  certain  that  Clarke's 
school  did  not  begin  until  June.  It  would 
therefore  seem  that  their  testimony  was 
ol  no  value.  On  the  other  hand,  the  boy's 
fiither.  In  his  testimony,  confined  his  son's 
atteadance  on  Clarke's  school  entirely  ti» 
tbe  months  of  July  and  August,  stating  he 
did  not  attend  on  Satunlaysaod  Sundays. 
So,  under  this  evidence,  the  bay  could  not 
[i:tBHlbly  have  attended  more  than  45  days. 
This  prottf  would  therefore  sustain  the 
citaige  In  the  Indictment,  so  far  as  H  re- 
lates to  the  length  of  time  the  boy  went  to 
school,  although  the  testimony  of  defend, 
ant's  witnesses  leads  strongly  to  tbe  Infer- 
ence that  he  may  have  attended  as  much 
as&Sddys.  The  testimony  <^  tbe  county 
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school  commissioner  Identified  tbe  two 
sheets  of  the  report  as  one  document,  and 
proved  that  the  affidavit  on  the  second 
was  intended  to  refer  to  and  cover  both. 
His  testimony  also  snfflelently  proved  tbe 
oath  to  bare  bem  properly  administered, 
and  that  the  affidavit  was  duly  sworn  to. 
The  accused  In  his  statement  did  not  deny 
making  the  affidavit,  but  Insinted  that  the 
boy  had  aetnally  attended  his  school  59 
days.  In  view  of  the  entire  case  as  pre* 
seated,  we  cannot  adjudge  that  the  court 
below  abused  its  discretion  In  nfuilnx  a 
new  trial,  and  therefore  affirm  tbe  Judg^ 
ment.  Judgment  affirmed. 


  («.  Oft.  1) 

DANIELS  V.  STATE. 
(Supreme  Court  of  Georgia.  Oct.  8.  1882.) 
GsmuTAL  TBBSPua  — "Ihglosbd"  Luid  —  What 

COSSTITCTBS— WHABr. 

1.  A  wharf  bounded  on  the  north  bj  a  rirer, 
on  tbe  south  by  a  railroad  embaukment  and  tres- 
tle, and  OD  the  east  and  west,  respectirely,  by  ^ 
piles  of  lumber  placed  thereon,  not  for  the  pur- 
pose of  forming  an  indosure,  but  merely  for  the 
conrenience  of  the  occapants  of  tbe  vrbirt,  la  not 
"inclosed^"  althouj^  it  and  other  wharf  property  , 
may  be  iQSide  of  a  tract  surrounded  in  consecu- 
tive order  by  a  liTer,  certain  salt  sheds,  a  canal, 
railroad  trestles,  ana  a  fence,  and  although  this 
tract.  Including  the  wharves  and  other  realty, 
may  be  inside  of  a  still  larger  tract,  surrounded 
as  to  two  sides  by  fences,  and  as  to  the  other  two 
by  a  river  and  canal.  Conscqnently  it  is  not,  un- 
der the  act  of  1883,  making  it  a  misdemeanor  to 
"willfully  enter,  go  upon,  or  pass  over  any  field, 
orchard,  garden,  or  other  Inclosed  or  cultivated 
land  of  another,  after  being  personally  forbidden 
so  to  do  by  the  owner  or  person  entitled  to  the 
possession  for  the  time  being,  or  auth<»ised  agent 
thereof,"  an  indictable  offense  to  wlUfoUy  eater 
or  go  upon  such  wharf,  after  being  so  forl^dden, 
and  a  conviction  thereof  is  contrary  to  law. 

2.  Whether  or  not  such  wharf  la  '^d"  la 
Hie  sense  in  whldi  this  wcod  Is  used  ta  the  act 
mentioned,  quaere? 

(Syllabns  by  the  Gonrt.) 

Error  from  city  court  of  Ravaanah; 
A.  H.  McDoNBLL,  Judge; 

Samuel  Daiilelu  was  convicted  of  willful 
trespass  on  the  "iucloeed"  land  of  anoth- 
er. A  motion  for  a  new  trial  was  over- 
ruled, and  be  brioga  error.  Reversed. 

The  following  is  tbe  official  report : 

Having  waived  trial  by  Jury,  Daniels 
was  tried  by  tbe  Judge  of  tbe  city  court  of 
Savannah,  upon  an  accusation  charging 
him  with  the  offense  of  trespass.  In  will- 
fully going  upon  the  inclosed  land  of  the 
Georgia  Lumber  Company,  after  being 
personally  forbidden  to  do  so  by  tbe  presi- 
dent and  agent  of  that  company.  He 
was  found  guilty,  and  moved  for  a  new 
trial,  and,  bis  motion  being  overruled,  ex- 
cepts. 

Tbe  motion  contains  thegeueral  grounds 
that  the  verdict  Is  contrary  to  law,  evi- 
dence, etc.;  alsonpon  tbe  ground  that  the 
court  erred  in  hnldlng  that  the  wiiarT  up- 
on which  tbe  trespass  was  alleged  to  have 
been  committed  was  inclosed  as  by  the 
statute  contemplated;  and  because  tbe 
court  erred  In  holding  that  tbe  wharf,  11 
inclosed,  was  such  Inclosutv  as  was  con- 
templated hy  the  statute. 

Tbe  testimony  showed:  The  Central 
fiallroad  ft  Banking  Compaajr  owaa  a 
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tract  of  low  lands  and  mai-shes  In  Savan- 
nah, upon  a  portion  of  which  are  built  itn 
wharves  and  fright  abeda,  as  well  as  a 
nomber  of  Inmber  wharves  west  of  the 
stedmshlp  wharves.  One  of  these  Inmber 
wharves  la  occupied  the  Geurtslu  Lum- 
ber Company,  belDS  the  wharf  In  question, 
under  leasefrom  the  Central  Railroad,  and 
was  so  occupied  at  the  time  of  the  com- 
mission uf  the  alleged  offense.  The  entire 
tract  of  low  lands  Is  bounded  north  b^  the 
Savannah  rtrer;  east  by  the  Ogeechen 
canal,  over  which  Is  a  bridge  guarded  by 
agents  of  the  Central  Railroad,  by  which 
means  only  It  can  be  approached  from  the 
east  Id  order  to  get  to  the  wharves ;  suoth 
by  a  lence,  the  uortbem  boundaries  of 
truck  farms;  and  west  by  a  fence  between 
it  and  the  Vale  Knynl  Manufacturing  Com- 
pany. So  much  of  tbis  tract  as  consti- 
tutes wharves  allotted  tu lumber  men  (five 
sections  In  number)  Is  bounded  or  inclosed 
north  by  the  river,  east  by  salt  sheds  of 
the  Central  Ballroad  and  canal  and  tres- 
tle, south  by  trestle  of  the  Central  Rail- 
road, and  wcHt  by  the  fence  of  the  Vale 
Koyal  Manufacturing  Company.  Thepar- 
tleular  wharf  In  question  la  bounded  or  In- 
closed north  by  tbe  river,  east  nud  west 
by  plies  of  lumber  lying  on  the  wbart,  and 
south  by  the  embankment  aud  trestle  of 
the  Central  Railroad,  Tbe  lumber  consti- 
tuting the  eaiit  and  west  boundaries  was 
placed  upon  the  wharf,  not  for  the  pur- 
pose of  forming  an  luclosnre,  but  merely 
for  the  convenience  of  the  lumber  compa- 
ny; but  the  lumber  pile  did  form  an  In- 
closure  on  the  east  and  west.  These 
wharves  are  bullc  upon  piling  about  as 
high  as  the  trestle,— 10  or  12  feet  above 
the  level  of  the  river  at  low  water.  De- 
fendant Is  a  duly-licensed  stevedore  of  Sa- 
vannah, and  has  been  doing  business  as 
such  for  a  long  period.  He  entered  Into 
contract  with  a  schooner  about  May  2, 
1892,  to  load  her  with  lumber  from  the 
wharf  occupied  by  tbe  Georgia  Lumber 
Company,  to  whom  the  schooner  bad  been 
sent  by  her  charterers  for  a  cargo  of  lum- 
ber, and  at  which  wharf  Hlie  was  at  the 
time  of  the  alleged  offense.  She  had  been 
given  a  berth  there,  and  was  rightfully 
moored  there  for  the  purpose  of  taking  on 
her  cargo.  In  pursuance  of  the  contract, 
defendant,  with  bis  gang,  went  upon  the 
wharf  to  load  the  cargo  in  the  vesuel, 
when  he  was  notified  he  should  get  off  tlie 
wharf,  and  not  again  go  upon  it  or  over 
it.  under  penalty  of  prosecution.  Previous 
to  thuttime  hehad  been  notified  repeated- 
ly and  personally  that  he  must  not  go  up- 
on this  wharf,  by  said  company.  He  re- 
fused to  leave  the  wharf,  saying  he  would 
not  gu  oD  until  put  off,  whereupon  he  was 
arrested,  tried,  etc.  In  order  to  load  the 
cargo  he  had  to  go  upon  this  wharf,  and 
he  was  there  tor  the  purpose  of  loading 
this  veflsel.  The  schooner  was  there  right- 
fully, and  by  consent  and  authority  of 
agents  of  charterers.  There  was  no  agree- 
ment between  the  schooner  and  her  char* 
terers  or  agents  as  to  stevedoring.  Ue* 
fendant  showed  by  three  witnesses  that, 
where  tbe  charter  party  was  silent  as  to 
stevedoring,  or  In  tbe  absence  of  any 
agreement  to  tbe  contrary,  It  was  the 
master's  right  and  privilege  to  nominate 


and  employ  such  stevedore  as  be  chose. 
One  witness  for  the  state  testified  that  his 
experience  was  that  where  the  charter 
party  was  sileiit  as  to  stevedoring,  tbe 
master  audflhlpper  had  always  agreed  up- 
on a  stevedore,  and  that  the  shipper  bad 
the  right  to  veto  the  master's  appoint- 
ment; that  defendant  was  at  the  present 
time  loading  a  vessel  for  him,  and  he  had 
never  found  any  fault  with  him  as  a  steve- 
dore, although  some  merchants  objected 
to  him,  and  would  notpermit  him  on  tbelr 
wharves,  or  to  load  their  lumber:  and 
that  the  custom  of  the  port  gave  the  ship- 
pers the  right  to  object  to  any  stevedore 
for  cause.  Tbe  evidence  further  showed 
that  before  the  master  engaged  defendant 
to  load  bla  cargo  he  was  told  by  defend- 
ant that  the  Georgia  Lumber  Company 
bad  prohibited  him  from  coming  ou  their 
wharf,  or  loading  any  vessel  at  their 
docks,  and  that  he  would  have  trouble 
wl  Cb  them ;  that  tbe  master  told  him  that 
If  be  would  make  a  written  contract  to 
load,  be,  the  master,  would  see  that  he 
did  it;  that,  after  thiH,  the  master  en- 
gaged detendfmt,  and  when  the  master  re- 
ported to  Che  Georgia  Lumbw  Company 
the  arrival  of  his  vessel,  he  was  informed 
that  defendant  would  not  be  permitted  to 
load  the  lumber,  and  would  not  tie  al- 
lowed on  Its  dock;  and  that  he,  the  mas- 
ter, could  get  any  other  competent  steve- 
dore in  the  port;  and  that.  If  there  was 
any  difference  in  the  price  of  loading,  the 
Georgia  Lnmber  Company  would  pay  it. 

Seabrook  A  Motgaa,  for  plalntld  In  eiv 
ror.  W.  W.  Fraaer,  Sol.  Qen.,  tor  tbe 
State. 

Pbb  Cunuu.  Judgment  reversed. 


(Bl  Qa.  7) 

McMANUS  V.  STATE. 
(Supreme  Court  of  Georgia.   Oct  8,  1892.) 
Labobht — Wbiqht  axd  BoFriciKNCT  ow  Evi- 
dence—New TaiAJL 

The  eTidence  authorized  the  v^dlcl^  ud 
there  was  no  error  in  refiuing  a  new  triaL 
(SyllaboB  far  the  Court) 

Error  from  city  coart  of  Macon;  JoBzr 

P.  Boss.  Judge. 

Maggie  McManna  was  convicted  of  lar- 
ceny. A  motion  for  a  new  trial  was  over- 
ruled, and  she  brings  error.  Affirmed. 
The  following  is  the  official  report: 
MajEgie  McManus  was  charged  with 
larceny  from  the  house.  In  that  after  en- 
tering the  d  welling  house  of  Mrs.  Edge  she 
privately  stole  therefrom  a  dress  oif  tbe 
value  of  920,  of  the  personal  goods  of 
Clara  Edge.  She  was  found  guilty,  and 
moved  for  a  new  trial,  upon  the  gi-ounda 
that  the  rordlct  was  contrary  to  law,  evi- 
dence, strongly  and  decidedly  against  the 
weight  of  evidence,  without  evidence  to 
support  It,  and  contrary  to  the  principles 
of  Justice  and  equity.  The  motion  was 
overruled,  and  she  excepts.  Upon  tbe 
trial  there  was  evidence  lor  tbe  state  that 
defendant,  about  11  o'clock  in  the  day, 
came  Into  the  room  of  Emma  Solomon. 
In  the  servant's  house  on  Mrs.  Edge's 
place,  with  a  drees,  and  offered  to  sell  It 
to  Emma,  saying  that  Mrs.  Edge  bad 
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Kiven  her  the  dress  to  eell  tor  ber.  Emma 
tuld  ber  sbe  did  not  want  tu  boy  It.  De^ 
fendaot  alHO  ottered  to  sell  It  to  Mollie 
Maddox,  who  was  preB«nt,aad,  as  Emma 
Btnrted  off  to  market,  asked  Emma  to 
take  tbe  dress  to  a  pawnbroker  and  pawn 
It.  wblcb  Emma  did,  getting  two  dollars, 
whieb  sbe  bronght  back,  and  pu  t  In  detend- 
ant'sboreau  drawer.  Defendant  came  oat 
ot  Mrs.  Edge's  boose  to  the  servant's  bonse 
bringing  the  dress  with  her.  A  tew  days 
aftarwardB  dtfendant  went  to  the  police 
station,  and  asked  a  policeman  what 
steps  It  would  be  necessary  to  take  to 
proeecnte  a  woman  who  bad  pawned  a 
dress  for  her,  and  not  turned  over  the 
money,  and  asked  tbe  policeman  to  go 
and  arrest  Emma  Solomon;  tbat  sbe  bad 
given  Emma  a  dress  to  pawn,  and  Eaima 
had  not  brought  her  back  tbe  money. 
Sbe  told  tbe  policeman  she  got  tbe  drees 
ont  of  tbe  hall  of  Mrs.  Edge's  taonse,  and 
that  Mrs.  Edge  bad  given  ber  tbe  dress. 
It  waa  admitted.  Mrs.  Edge  and  Miss 
Clara  Edge  not  wishing  to  come  into 
court,  tbat  if  they  were  In  attendance  they 
wonld  testify  that  tbe  drees  was  tbe 
property  ut  Mrs.  Edge:  that  it  was  In  tbe 
house  at  tbe  time  it  was  alleged  to  have 
been  taken;  tbat  it  was  taken  witboat 
tbe  consent  of  Mrs.  Edge  or  Miss  Edge; 
tbat  It  was  worth  $20;  and  that  It  was 
In  Bibb  county.  This  was  admitted  as 
testimony  for  tbe  state  by  the  defendant. 
No  Testimony  wat^  Introduced  by  the  de- 
fendant. She  stated  tbat  she  knew  notb- 
ing  abont  tbe  dres^,  tbat  she  never  gave 
it  to  Emma  Solomon  to  pawn,  and  tbat 
she  never  told  the  policeman  anything. 

John  R.  Cnoper,  tor  plalntift  in  error. 
W.  B.  FeltoD,  Sol.  Gen.,  tor  tbe  State. 

Pkb  CuRiAif,  Judgment  afDrmed. 


m  Oft.  n 

HDFF  V.  STATE, 
^i^rraie  Oonrt  of  Gemvs.  Oct  8.  1882.) 

AUAVLT  WITH  Tsnm  TO  UUSDIR— IVBTRUCTIOira 

— AuBi— Appbu^Pailubs  to  Bam  Evidbncb 

— pKBaiMPTIOSS. 

1.  It  la  no  mdmation  that  a  spedal  defense, 
mieb.  as  alibi,  is  doubtful  or  untrue,  for  the  pre- 
mding  judge  to  cliarge  tlie  jury  tliat  the  de- 
fense, If  true,  is  dedsive  of  the  case,  and  that, 
if  the  jury  tliink  it  sustained  by  the  evidence, 
they  need  not  investigate  further.  lo  this  case 
the  instruction  complained  of  was  as  follows: 
*'L«t  me  suggest,  as  a  preliminary  matter  for  you, 
tbe  consideration  of  tbe  defendant's  defense,  be- 
caose,  if  yon  think  that  is  Bostained  by  the  proof, 
yon  need  not  Investigate  the  question  of  assault 
witli  intent  to  murder,  of  tbe  lesser  grades  that 
fell  under  that  char^.  Tbe  defendant  contends 
as  to  whoev^  may  have  committed  the  assault 
upon  the  street-car  conductor,  and  whatever  bis 
gnilt  may  be,  that  be  la  not  concerned  in  ii,  be- 
caose  be  says  be  is  not  the  man.  Tbe  jury  will 
see  that  contention  goes  to  tbe  root  of  the  whole 
matter,  and  if  it  is  true  it  ends  the  case.  He 
daims  tbat  be  baa  proved  what  the  lawyers  call  an 
'allttt:'  that  be  baa  shown  by  tbe  evidence  of 
the  various  witnesses  that,  at  tbe  time  of  tbe  oc- 
currence,— tiiat  at  tbe  time  of  the  actual  shooting 
here  in  town,— be  was  two  or  three  miles,  what- 
ever Om  distance  may  be,  away  from  the  aeene 
of  the  transaction. — the  crime.  He  claims  he  has 
proven  that  at  the  actual  time  of  the  shooting  he 
was  ta  VineviUe,  some  miles  from  the  place  of 


the  shooting,  and  conM  not  posalUy  have  beat 

present." 

2.  Tbe  evidence  not  being  briefed  as  required 
by  Btatate,  but  set  out  by  questions  and  answers 
coveriiu:  more  than  30  pages,  the  immaterial 
blended  with  the  matalal,  this  oonrt  presumes 
the  evidence  was  snffident  to  warrant  Ota  finding, 
the  predding  judge  having  approved  the  verdtct 
by  denying  a  new  triaL 

(SylUbus  by  tbe  Court) 

Error  from  superior  court, Bibb  connty ; 
A.  L.  MiLLBS,  Judge. 

Anthony  Hun  was  conTleted  of  assistult 
witb  Intent  to  murder.  Hia  motion  for  a 
new  trial  was  overruled,  and  be  brings 
error.  Affirmed. 

Tbe  following  Is  tbe  official  report: 

BeslSes  tbe  general  grounds  that  the 
verdict  wascontrary  to  law.evidence.etc., 
it  was  alleged  in  the  motion  tbat  tbe 
court  erred  In  charging:  "Let  me  sug- 
gest, as  a  preliminary  matter  for  you,  tbe 
consideration  of  the  defendant's  defense, 
because.  If  you  think  that  la  sustained  by 
the  proof,  you  need  not  investigate  tbe 
question  of  assault  with  intent  to  mur- 
der, or  of  tbe  lesser  grades  tbat  fall  under 
tbat  charge.  The  defendant  contends  aa 
to  wboever  may  have  committed  the  aa- 
sa nit  upon  the  street-car  condactor,  and 
whatever  his  guilt  may  be,  tbat  be  is  not 
concerned  In  It,  because  be  says  be  Is  not 
tbe  man.  Tbe  Jury  will  see  tbat  conten- 
tion goes  to  the  root  of  tbe  whole  matter, 
and.  If  It  Is  true,  why  It  ends  tbe  case. 
He  claims  tbat  be  bas  proved  what  tbe 
lawyers  call  an  *  Alibi;*  that  be  bas  shown 
by  tbe  evidence  of  tbe  various  witnesses 
tbat,  at  tbe  time  of  tbe  oecarrence,— that 
at  tbe  time  of  the  actual  shooting  here 
In  town,— be  was  two  or  three  miles, 
whatever  the  distance  maybe,  away  from 
the  scene  of  the  transaction.— the  crime. 
He  claims  be  has  proven  tbat  at  tbe  ac- 
tuul  time  of  the  shooting  be  was  in  Vln&* 
vllle,  some  miles  from  the  place  of  tbe 
shooting,  and  could  not  possibly  have 
been  present. "  Defendant  insists  tbat 
this  was  error,  because  It  was  an  Intima- 
tion by  the  court  that  the  defense  of  the 

f prisoner  was  a  doubtful  one  and  untrutb- 
j1.  The  testimony  tor  tbe  state,  briefly 
stated,  was  to  the  effect  tbat  defendant 
was  a  passenger  upon  an  electric  car  in 
Bibb  county;  that  he  bad  been  drinking; 
that  after  tbe  car  passed  Johnson's  corner 
defendant  told  the  conductor.  Cowan,  be 
wanted  to  get  off  at  Johnson's  corner; 
that  the  conductor  told  defendant  tbat 
defendant  had  not  told  him,  astted  why  de- 
fendant did  not  tell  him.  and  said  be 
would  atop;  tbat  when  the  car  stopped 
the  conductor  told  bim  to  get  off.  and  de- 
fendant said,  "By  God,  that  was  what  be 
was  going  to  do;"  that  the  conductor 
told  him  to  get  off,  and  not  give  him  any 
ot  bis  slack  jaw;  that  dcTendant  got  on 
tbe  ground,  called  the  conductor  a  vIIr 
name,  and  said  be  would  give  the  conduct- 
or as  much  as  he  (defendant)  wanted  to; 
tbat  the  conductor  grabbed  the  brake 
handle,  wblcb  was  an  Iron  rod  about  13 
Inches  long,  and  Jumped  on  the  ground; 
that  defcnOaiit  threw  his  hand  behind 
him  as  If  to  get  his  pistol,  and  ran  hack 
in  a  circle  "kinder;"  that  tbe  conductor 
struck  at  him,  (whether  be  hit  bIm  or  not 
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HeeiuB  dunbtf  al  rrom  the  erldenee.)  and  de- 
fendant drew  biB  pletol,  and  the  condac- 
tnr  etraeb  at  him  again;  that  the  brake 
handle  flew  oat  of  the  conductor's  hand, 
and  tbeeonduetor  ran,aDdd^Widant  fired 
at  him  vlth  a  platol,  and  ran.  As  to  the 
brake  handle,  there  was  evidence  that  It 
was  not  very  heavy ;  that  one  could  knock 
u  man  down  with  It  If  he  bit  the  man  rigrht ; 
that  the  conductor  coald  not  knock  a  man 
down  like  defendant,  unless  he  stood  np 
rlfcht  straight,  and  the  conductor  got  np 
on  a  box  or  something  and  hit  bim.  The 
CTtdence  tor  the  defendant  was  mainly  ap> 
OD  the  question  of  attbl. 

John  R.  Cooper,  tor  plaintiff  In  error. 
W.  H.  Felton,  Sol.  Oen.,  for  the  State. 

Feb  COUU.U.  Judgment  affirmed. 


(91  G*.  U) 

WBSnmOOK  T.  STATE. 
(Supreme  Oeurt  ot  Qeorgla.  Oct.  8,  1892.) 

ARSOK— iHSTBDCnOHS— AUBI— WSIGHT  AND  SOF- 

ricuENCT  or  Etidbncb. 

1.  The  accused,  in  hU  statement  to  the  court 
and  jury  on  bis  trial  for  arson,  having  said  that 
at  the  time  of  the  burning  he  was  in  bis  house 
asleep,  and  the  evidence  sbowins  that  hia  house 
was  a  quarter  of  a  uule  or  more  distant  from  the 
sceae  of  the  oSenae,  it  was  not  error  to  Instruct 
the  jury  on  alibi  as  a  defense  set  np  hi  the  case, 
and  that  the  burden  of  proving  it  was  upon  the 
accused.  As  matter  of  pleading,  the  defense  of 
alibi  is  -covered  by  the  general  issue  of  not  Kuilty, 

2.  There  was  direct  eWdcnce  of  the  burning, 
and  drcumstantial  evidence  from  which  the  jurv 
could  rightly  infer  that  the  fire  was  not  accidental, 
but  felonious.  Thus  the  corpus  delicti  was  estab- 
lished Independently  of  the  confession.  The  evi- 
dence was  ample  to  warrant  the  verdict 

(Syllabus  by  the  Oonrt) 

Error  troro  superior  court,  Sumter  coun- 
ty:  W.  H.  Fish,  Judge. 

Bussell  Westbronk  was  convicted  of  ar- 
son. Uls  motion  fur  a  new  trial  whs  orer^ 
ruled,  and  he  brings  error.  Affirmed. 

The  following  Is  the  official  report: 

Tn  aJditlon  to  the  usual  fErounds  that 
the  verdict  was  contrary  to  low,  evidence, 
etc.,  defendant  alleged  In  Ills  motion  that 
the  court  erred  lu  charging:  "The  pris- 
oner at  the  bar,  Buaaell  \Vc8tbrook.  says 
further  tliat  he  was  not  preaent  at  the 
time  and  place  of  the  tioipmisalon  of  the 
crime,  If  any  crime  was  committed;  that 
If  there  was  a  willful  and  mullcloos  burn- 
ing of  thehouaeof  Mack  Bus8,aB  described 
In  the  Indictment,  that  be  did  not  commit 
that  crime,  becautje  he  was  nut  thereat 
the  time  and  pliice  where  It  was  commit- 
ted. That  In  law  is  called  an  ulibt.  When 
a  prtsuner  sets  up  the  defenae  of  ulibt,  it  Is 
necessary  (or  him  to  prove  it."  Defendant 
alleges  that  this  was  error,  because  there 
was  uo  defense  of  alfbt,  and  defendant  did 
not  plead  alibi.  In  bis  order  approving 
the  gruunda  of  the  motion  the  judge  be- 
low makes  this  statement:  "The  evidence 
for  the  state  showed  that  Rnaaell  West- 
brook's  (defendant's)  home— bouse  where 
be  lived— was  some  considerable  distance 
from  the  houses  burned,  some  quarter  or 
half  a  mile;  aod  defendant  said  In  his 
statement  to  the  jtiry  that  *at  the  time  of 
the  burning  I  was  In  my  house  aaleep. 
What  time  It  was  I  could  not  tell.  I  was 


frigbteaied  at  the  time  that  this  gentleman 
came  by  and  called  me.  Mr.  Tom  inle 
GrifHn  and  Johnny  Downs  came  there. 
They  called,  "Bussell,  Russell.  Russell."  I 
was  aslsep,  and  never  heard  them.  Kly 
wife  was  side  of  me.  She  touched  me,  and 
woke  me  np.  Johnny  Downs  said,  "Call 
him  again."  Mr.  Tommie  Grlffln  said, 
**  Russell,  Mack's  house  Is  on  fire. "  I  said, 
"No,  It  alnt."  I  lumped  up.'"  The  evi- 
dence for  the  state,  briefly  stated,  was  to 
tbe  effect  the  burning  by  farther  Inferenr-e 
was  not  accidental.  The  defendant  had 
been  employed  by  Basa,  and  was  angrj 
with  him.  The  fire  wasdlseovered  by  Basa 
about  half  past  8  or  9  o'clock  at  night. 
Defendant  lingered  about  the  premises 
after  dark.  When  Baas,  who  was  the  first 
[>ei-8on  who  got  to  the  bnming  buildings, 
reached  them,  he  discovered  that  a  cow 
of  defendant's,  whJeh  had  been  put  In  tbe 
stable,  -had  been  released,  while  Bass' 
cow,  which  had  been  left  loose  In  the  lot, 
had  been  put  Into  one  of  the  stalls,  and, 
with  otberstock  of  Bass',  was  In  the  bnm- 
ing buildings,  and  burned  up.  Tracks 
werefound  about  the  premises  correspond- 
ing to  tracks  of  defendant,  and  leading 
towards  defendant's  house.  Defendaat 
was  overheard  by  Baas  and  others.  In  a 
conversation  between  defendant  and  ona 
Wimbnsh,  who  seems  to  have  been  em- 
ployed to  obtain  the  confidence  of  defend- 
ant,—Bass  and  the  others  mentioned  be- 
ing concealed,— to  state  that  he  burned 
out  Baas  because  Bass  would  not  i?t  him 
hnve  his  (Bass')  mule  and  buggy  to  take 
defendant's  wifr>  to  preaching  sometimes, 
nor  let  htm  have  two  dollars  for  his  wife 
to  give  to  the  preacher,  etc.  Defendaut 
lived  within  about  a  quarter  of  a  mile  of 
Bass.  A  witness  who  lived  about  hall  a 
mile  from  Bass  had  his  attention  attract- 
ed to  the  fire,  and  came  by  defendant's 
house  on  his  way  to  the  fire.  He  called 
defendant,  and,  after  calling  bim  six  or 
seven  times  loud  enough  to  wake  him  ap 
If  he  was  asleep,  getting  no  answer,  called 
bim  again,  and  defendant  came  to  tbe 
door  In  Ms  sbirt  sleeven,  with  his  panta- 
loons and  shoes  on.  This  witness  asked 
defennlant  if  he  did  uotsee  that  everything 
Basa  had  was  burning  up.  and  defendant 
said,  "No;"  he  reckoned  not;  and  witnew 
replied,  "  If  you  will  luok  you  can  see  be^ 
terthan  lean  tell  you."  Detendant'swlte 
opened  the  window  back  of  tbe  bouse, 
and,  the  beat  that  witness  could  see, 
looked  like  she  was  dressed.  The  fire  was 
right  opposite  defendant's  house,  and 
when  defeudant  opened  tbe  door  In  front 
of  witneaa  It  was  the  door  next  to  the  fire, 
and  defendant  could  have  seen  the  fire  as 
good  as  witness.  Defendant  did  not  go 
on  with  witness,  but  witness  bad  been  at 
the  fire  about  half  au  hour  before  defend 
ant  came;  and  the  tirat  tiling  witness  saw 
bim  do  after  he  got  there,  he  (defendant) 
was  going  around  to  a  little  lane,  where 
hts  cow  was.  When  defendant  was  ar- 
rested he  asked  what  It  was  about,  and 
was  told  It  was  for  arson ;  and  a  few  min- 
utes afterwards  de(<^ndant,  while  talking 
about  Wimbnsh,  said,  "I  know  the  damned 
nliEfier  gave  me  away."  A  witness  ask<?d. 
"(Jave  you  away!  how?"  Defendant  re 
piled,  "He has  been  to  my  house,  and  m* 
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and  bim  have  t>een  talking,  and  I  know 
the  damned  Dlfcxer  gave  me  away."  The 
defendant  Introdnced  no  evldenne.  He 
made  a  statement.  In  which  he  eald, 
among  other  things,  what  has  been  noted 
above  In  the  order  of  the  Indge  approving 
the  grounds  of  the  motion.  As  to  Wlm- 
buBta,he  Btnted  that  WlmboRb  came  to  bis 
boose,  and  told  blm  that  he  (Wlrobosb) 
and  Mr.  Parker  were  getting  976  to  work 
op  a  case  concerning  Bass*  bam,  and  that 
he  (Wlrabusb)  would  give  defendant  f 25 
to  ennfess  that  he  (defendant)  did  it.  Said 
be  was  going  to  get  a  big  pile  of  money, 
and  wanted  defendant  to  confess,  so  that 
be  cunid  got  bis  money;  but  defendant 
never  gave  WImbosh  any  satisfaction 
about  the  burning,  etc. 
Hlatou  A  Cutta  and  L.  J.  BJalock,toT 

BlalDtitI  In  error.  C  B.  Hudaon,  Sol.  Gen., 
J  Harrisoa  A  Peepleet  for  the  State. 

Pbb  Cubuh.  Judgment  afflrmed. 


91  G«.  U) 

BOATWBIOHT  r.  STATE. 
CSt^reme  Court  of  Georgia.  Oct.  8, 1892.) 
Obdiiku.  Law— HonoH  roB  ITew  Trial—  Bbibv 

or  Etidencb— Tims  oi^  Filixo. 
By  the  act  of  Norember  12,  1889,  a  brief 
of  the  evidence,  as  well  aa  the  implication  for  a 
new  trial,  ia  required  to  be  filed  within  30  iaju 
after  the  trial  except  lu  extraordinary  cases. 
When  the  time  is  extended  by  vpecia]  leave  and 
order  of  the  court,  the  court,  eveo  if  it  has  dis- 
oedon  so  to  do,  to  not  bound,  after  the  period 
thus  granted  has  expired  without  the  order  hav- 
ing  been  complied  with,  to  allow  Uie  brief  to  be 
filed,  nor  to  entertain  the  motton,  or  any  part  of 
it,  witiioat  a  brief.  Am  the  Btatute  1b  lmpa«Uve, 
Dot  mentioning;  any  excuse  whatever,  it  contem- 
plates that  the  movant  can  and  must  comply  with 
Its  terms.  lrres[»active  of  whether  the  offidal 
Bteoogruher  of  the  court  has  written  out  his  re- 
port of  the  evidence  or  not;  and  hence  the  8te> 
oographer'a  omission  or  failure  so  to  do  if  do 
legal  reason  for  delaying  the  filing  beyond  the 
time  granted  by.  the  court's  special  order;  cer- 
tainly not,  unless  that  reason  is,  under  ail  the 
circamstances,  satisfactory  to  the  presiding 
judge.  Acts  1888.  p.  88.  It  follows  that,  where 
a  case  was  tried  on  May  17th,  a  motion  for  a 
new  trial  made  oa  the  loth,  and  a  special  order 
granted  on  Hay  20tli,  allowing  30  days  to  file 
the  brief  and  amend  tbe  motion.  It  was  too  late 
on  July  5th  to  file  the  brief.  This  being  so.  it 
was  not  error  to  dismiss  the  motion  on  the  day 
last  mentioaed,  and  to  deny  an  order  then  ap- 
plied for  to  extend  the  time  for  filing  the  brief 
and  amending  the  motion  from  the  expixation  of 
the  previous  order  to  that  day. 
{Syllabus  by  the  Court.) 

Error  from  superior  court,  Glynn  coun- 
ty; J.  L.  Sweat,  Judge. 

John  Boatwrigbt  was  eonvtcted  of  vol- 
untary manslaughter  on  May  17, 1892.  A 
motion  to  dlamtaa  d^endant'e  motion  for 
a  new  trial  was  sustained.  Defendant 
brings  error.  Afflrmed. 

The  following  Is  the  official  report: 

On  May  18,  1892,  he  filed  a  motion  for 
new  trial,  rule  nisi  Issueil,  and  servleewas 
daly  made.  On  May  20, 1892,  he  applied 
lor  and  had  granted  bim  an  order  allow- 
ing bim  SO  days  within  wblch  tu  prepare 
the  brief  of  evidence  and  an  amendment 
tu  tbe  motion.  On  May  28. 1892.  thecunrt 
look  a  reeew  nntU  July  6»  1893,  wltli  tbe 


announcement  that  tbe  term  of  tbe  ronrt 
would  remain  op^  during  tbe  Intervaltor 
all  purposes  except  tbe  trial  ot  caoses. 
On  July  6,  1892,  tbe  defendant  tendered  an 
amended  motion  and  a  brief  of  tbe  evi- 
dence, and  moved  tbe  court  to  extend  tbe 
time  given  him  by  tbe  previous  order  men- 
tioned to  July  6th,  and  that  be  be  then  al- 
lowed to  file  tbe  brief  ot  the  evidence  and 
tbe  amended  motion.  The  court  refused 
to  allow  this  motion,  and  It  appearing 
that  mure  than  SO  days  bad  elapsed  since 
tbe  trial,  and  that  no  brief  of  tbe  evidence 
was  filed  or  offered  until  the  80  days  had 
elapsed,  suBtnloed  a  motion  to  dlsmlaa 
tbe  motion  for  new  trial.  In  his  order  dla. 
missing  tbe  motion  tbe  court  stated, 
among  other  tblngs,  that  no  reason  sat- 
isfactory to  tbe  court  ur  anfflclent  In  law 
appeared  why  tbe  defendant's  motion,  to 
be  tben  allowed  tu  amend  the  motion  for 
new  trial  and  flle  tbe  brief  of  evidence, 
should  be  sustained.  Defendant  excepts, 
and  alleges  that  the  court  erred  In  over- 
rnllng  bla  motlod.  and  In  dismissing  the 
motion  for  new  trial.  The  motion  to  be 
allowed  the  further  time,  after  reciting  the 
facts  of  the  granting  of  the  order  allow- 
ing tbe  SO  days,  and  that  tbe  court  ad- 
journed or  took  a  recesii  on  May  28tb  to 
July  6th,  stated:  During  and  before  tbe 
80  days  bad  expired  defendant's  counsel 
applied  several  times  to  tbe  official  ste- 
nographer for  the  evidence  from  wbicb  to 
prepare  a  brief  of  the  same,  as  be  could 
not  from  memory  make  one,  the  greater 
portion  of  tbe  evidence  having  been  writ- 
ten or  documentary,  and  being  in  tbe  pos- 
session and  custody  of  the  etenugraiiher. 
Tbe  stenographer  assured  defendant's 
counsel  that  be  would  make  every  effort 
to  buve  tbe  same  ready  before  tbe  time 
exjrtred.  The  evidence  was  not  filed  or 
furnished  or  accesalbletodefendant'acoun. 
set  until  tbe  23d  day  uf  June,  three  days 
after  tbe  expiration  of  tbe  urc](>r,  and  tben 
only  In  detached  parts.  As  soon  as  de- 
fendant's counsel  got  the  record  of  the  ev- 
idence and  the  charge  of  the  court,  he  at 
oneo  prepared  tbe  brief  of  the  same,  and 
drew  his  amended  motion,  wblch  amended 
motion  and  brief  be  now  asks  and  moves 
to  be  allowed  to  have  filed,  and  that  the 
court  grant  him  an  order  extending  the 
time  from  June  20  to  July  5, 1892. 

W.  A.  Way,  for  plaintiff  In  error.  W, 
Q.  Brantley,  Sol.  Qen.,  for  the  State. 

Feb  Cdbiaic.  Judgment  afflrmed. 


(91  Gs.  4) 


LAMB  V.  STATE. 


(Supreme  Court  of  Georgia.    Oct.  8,  18^.) 

Abudlt  with  Intent  to  Mdrder  —  New  Trial 
— Di&CKBTio.v  or  UonRT. 
The  charge  on  which  the  accused  was 
tried,  being  an  assault  with  intent  to  murder  by 
cutting  with  a  razor,  and  the  evidence  oo  behalf 
of  tlio  state,  if  credited  by  the  jury,  showing 
that  tbe  offense  was  committed,  and  the  evi- 
dence on  l>ehalf  of  the  accused,  if  credited, 
showing  that  the  cutting  was  done  in  self- 
defense,  and  the  jury  having  returned  a  verdict 
of  KuUty,  the  trial  court  did  not  abuse  its  dla* 
cretion  in  oveirnling  the  motion  for  a  new  tllaL 
(Syllabns  1^  ^e  Court.) 
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Error  from  anperlor  eonrt,  Chatbam 
coDDty;  B.  Fallioant,  Judge. 

Minnie  Lamb  was  convicted  ut  assault 
wltb  latent  to  murder.  Her  motloafor  a 
new  trial  was  overruled,  and  she  brings 
error.  Affirmed. 

DnviB  A  CbampiOBi,  lorplalotlff  In  error. 
W.  W.  Fraaert  BoL  Oen.,  for  the  State. 

Pbb  Cdszau.  JodgmeBt  affirmed. 


(90  Ga.  452) 

BBOGKETT  v.  STATB. 

(Supreme  Court  of  Geor^a.  Oct  8,  1882.) 
Cbihinal  Law— Bill  op  Exceptions  —  ISbbtics. 

According  to  the  ruling  of  this  court  In 
McColera  v.  State,  74  Qa.  411,  the  writ  of  error 
must  be  dismissed.  The  bill  of  exceptions,  as- 
signing as  error  the  dismissal  of  a  certiorari  in 
a  criminal  case  talien  from  the  count?  court 
to  the  Boperior  court,  wm  served  upon  the  solic* 
iter  vt  the  former  court,  when  it  should  have 
been  served  upon  the  soUdtor  general  of  the 
circuit.    Code,  S  4261. 

(Srllabna  bj  tbe  Court.) 

Errortrom  HUperl6rcourt,DeeBtnr  coun- 
ty;  B.  B.  BowBB,  Jadge. 

James  Brockett  waa  convicted  of  a 
crime,  and  brings  error.  Writo!  error  dis- 
missed. 

Russell  &  Harrell,  tor  plalnttfT  In  error. 
W.  N.  apence,  Sol.  Gen.,  fur  tbe  State. 

Per  Ouhiah.   Writ  of  error  dismissed. 


(90  Ga.  472) 

FTJTOH  V.  STATB. 

(Supreme  Court  of  Georgia.    Oct.  12, 1882.) 

Homicide — Review  ok  Appbai. — Absiokmsnts  or 
Ebkor— Vbndb  —  EviDBSOB  —  BBS  Gbstji— Ih- 

8TKQCTI0N8  —  ImPEACHHBNT  OP  WlTKXSS  —  I>B- 

QKEE  OP  Chi  MB— Prbsumptioxs. 

1.  Where  a  bill  of  exceptions  auigns  as  er^ 
ror  the  overrutlng  of  a  motion  for  a  new  trial, 
the  assignment  is,  in  effect,  specific  as  to  each 
and  every  ground  of  the  motion.  Under  the 
assignment  tliat  the  verdict  was  contrary^  to  law 
and  the  evidence'  it  may  be  insisted  in  this  court 
that  the  venue  was  not  sufficiently  proved. 

2.  The  venue  in  a  criminal  case  must  be 
proved  1>eyond  a  reasonable  doubt,  lilce  any 
other  fact.  The  proof  In  this  case  was  that 
the  homicide  was  committed  at  a  point  25  or 
30  steps  distant  from  a  certain  house,  and  that 
the  house  was  in  the  county  laid  in  the  indict- 
ment. Under  the  ruling  in  Gosha  v.  State,  50 
Ga.  S6,  the  venue  was  not  sufficiently  proved, 
it  not  affirmatively  appearing  that  the  place 
of  the  homicide  was  within  ute  jurisdiction  of 
the  court. 

8.  On  a  trial  for  murder,  where  the  de- 
fense is  that  the  homicide  was  justifiable,  and 
where  neither  the  evidence  nor  the  statement 
would,  in  any  view  of  the  case,  warrant  a  vet^ 
diet  or  maudaughter,  the  court  did  not  err  in 
refusing  to  give  in  charge  to  the  jury  the  sec- 
tions of  the  Penal  Code  on  the  subject  of  man- 
slaughter. 

4.  Where  a  witness  testified  that  on  the 
ni^ht  of  the  homicide  he  was  Id  a  house  about 
25  or  ^0  steps  distant  from  the  point  where  the 
deceased  was  shot,  and  that  he  heard  the  report 
of  the  guQ,  and  cries  of  distress,  it  is  not  allow- 
able for  him  to  testify  further  that  within  a 
minute  after  the  shooting  another  person  ran 
into  the  house,  and  whispered  to  him  that  there 
was  Dothing  to  hurt  him ;  that  the  accused  liad 
shot  the  deceased.  The  whispering  indicated 
premeditation,  rather  ttian  spoataneons  exda- 


matilon,  tiiere  being  aiverently  notUns  to  call 
for  lowering  of  the  voice  if  the  speaker  waa 
prompted  by  a  natural  impulse  only.  Tliis 
oeludes  It  from  admissibility  as  a  part  of  the 
res  gestae. 

5.  Contradictory  statements  of  a  witness, 
previously  made  by  him,  as  to  matters  not  rele- 
vant to  hlfl  testimmy  and  to  the  case,  are  inad- 
missible to  dlscredtt  him.  A  witness  having 
testified  that  he  was  not  present  at  the  homi- 
cide, and  knew  nothing  about  it  until  after- 
wards informed,  is  not  subject  to  be  discredited 
by  proof  of  his  deciaiations,  made  after  this 
information  was  acquired,  and  tending  to  show 
that  he  had  apprehended  and  given  warning  of 
such  and  such  consequences  if  a  certain  witneaa 
waa  dealt  with  in  a  certain  manner. 

6.  Construed  in  connection  with  other  por- 
tions of  the  charge,  an  instruction  that,  if  the 
jury  believed  the  killing  was  done  by  the  ac- 
cused to  prevent  the  debauching  of  liia  affianced 
wife,  and  that  she  was  a  virtuous  woman,  it 
was  for  them  to  say  whether  this  stood  upon 
the  same  footing  of  reason  and  justice  as  other 
instances  enumerated,  would  not  l>e  understood 
as  making  his  justification  depend  upon  her  ac- 
tual virtue;  the  court  charging  further:  "If  you 
find  that  she  was  a  debauched  woman,  and  the 
defendant  did  not  know  it,  then  her  lewdness 
could  not  be  taken  in  account  against  Um;" 
and  also  charging  that,  if  he  believed  her  to  be 
pure,  and  did  not  know  anything  to  the  con- 
trary, it  would  be  for  the  jury  to  say  whether 
it  was  one  of  those  instances  enumerated. 
Whether  the  charge  was  uot  more  favorable  to 
the  accused  than  the  law  entitled  him  to  is  not 
for  decision  ou  this  writ  of  error. 

7.  The  court  iiavine  chareed  that  a  hus- 
band would  be  justified  in  killing  another  to 
prevent  the  debauching  of  his  wife,  it  was  not 
error,  as  against  the  accused,  to  charge  that, 
if  the  defendant  killed  the  deceased  to  prevent 
the  debauching  of  his  affianced  wife,  it  waa  for 
the  jury  to  say  whether  this  would  be  upon  the 
same  footing  of  reason  and  justice  as  the  kill- 
ing by  a  husband  to  prevent  the  debauching  of 
his  wife. 

8.  It  was  not  error  to  charsre  the  jn^:  "If 
you  find  from  the  evidence  in  this  case  uiat  at 
the  time  of  the  killing  Mary  Jane  De  l^ach  was 
in  a  place  of  safety,  and  was  in  no  danger  at 
that  time  of  being  debauched  by  deceased,  then 
the  killing  of  the  deceased  by  the  defendant  for 
that  reason  would  not  be  juatifiable." 

0.  If  the  accused  admits  the  killing  with  a 
deadly  weapon,  but  adds  an  explanatioo  which 
might  negative  malice,  no  presumption  that  the 
homicide  was  murder  would  arise  on  such  ad- 
missioD,  but,  if  no  explanation  were  added  tend- 
ing to  reduce  the  grade  of  the  homicide,  that 
presumption  would  arise. 

10.  Where,  of  three  persons  charged  with 
tbe  same  offense,  one  is  ou  trial,  it  is  competent, 
on  cross-examination,  for  the  state's  counsel  to 
ask  a  witness  as  to  bis  friendly  relations  with 
the  other  two,  and  whether  he  has  not  lent 
money  to  another  person,  the  father  of  one  of 
these  two  and  the  grandfather  of'  the  other, 
to  aid  in  the  defense  of  the  person  who  is  on 
trial. 

(SyUabus  by  the  GourL) 

Error  from  superior  court,  Tattnall 
county;  R.  L.  Gamble,  Judge.  . 

Henry  Futcb  was  convicted  of  murder.. 
HlH  motion  fur  a  new  trial  was  orerruled, 
and  be  brings  error.  Reversed. 

Erwio,  Du  Bignon  ^  Cblsbolm,  Lee  A 
Oilea,  and  Mines  A  Folder,  for  plaintiB  la 
error.  B.  U.  Evans,  Jr.,  Sol.  Gen.»  for  the 
State. 

SiMMO.vB,  J.  1,  S.  Tfafl  aeeused  was  In- 
dicted and  tried  In  Tattnall  county  for  the 
murder  of  Alfred  Kennedy,  charged  to 
have  been  committed  In  that  county.  Tbe 
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proof  was  tbat  the  bomlelde  was  commit- 
ted at  a  buggy  shelter,  about  *25orS0  steps 
from  the  bouse  of  Mrs.  De  Lovch,  and  out- 
side of  her  lot,  and  that  her  bouse  was  In 
Tattnall  county.  There  was  no  further  ev- 
idence as  to  the  venue.  Under  the  ruling 
of  this  eciort  Id  Gosha  t.  State,  M  Oa.  86, 
this  was  insuffli^ent.  Tt  was  there  held 
that  "the  venae  of  a  crime  must  be  estsb- 
Itehed  clearly  and  beyond  all  reasonable 
doubt,  and,  where  there  was  no  positive 
proof  that  the  offense  was  committed  in 
the  county  of  Sumter,  bat  the  only  proof 
of  the  place  was  that  It  was  wltbln  fifty 
yards  of  a  residence  In  Bnmter  county , 
It  did  not  afHrraatlvely  appear  with  euffl- 
elent  certaluty  that  the  crime  was  com- 
mltt(4  wlthla  the  Jurisdiction  of  thecuart. 
and  therefore  a  new  trial  must  be  award- 
ed." The  veuoe  Is  a  Jurisdictional  fact, 
and  must  be  proved  by  the  Rtate  an  a  part 
of  the  general  case,  otherwise  a  conviction 
te  unwarranted ;  and  the  lack  of  sufficient 
evidence  of  the  venue  Is  covered  by  the  ex- 
ception that  the  verdict  Is  contrary  to  law, 
and  withoutevldenceto  supportlt.  Davis 
V.  State,  82  Ga.  205,  H  S.  E.  Bep.  lai,  and 
cases  cited;  Rooks  v.  State,  65  Ga.330; 
Mciye  V.  State,  Id.  756.  Circum'stautlal 
evidence,  it  is  true,  may  be  sufflclent  to 
establish  the  venue,  but  proof  of  mere 
proximity  to  a  place  In  the  county,  with- 
out more.  Is  not  such  a  circumstance  as 
would  warrant  thelDference  that  the  place 
of  the  crime  was  also  In  the  county.  The 
fact  that  the  offensn  was  committed  at  a 
point  25  or  SOsteps  from  a  bonae  shown  to 
be  in  the  county,  without  any  other  fact 
or  etrenmstanee  tending  tu  show  that,  this 
place  was  itself  in  the  connty,  is  Just  as 
consistent  with  Its  being  out  of  the  coun- 
ty as  in  It.  We  have  looked  in  vain 
through  the  record  for  any  circumstance, 
outside  of  this  fact,  which  would  tend  to 
show  that  the  crime  wee  committed  with- 
in the  jurisdiction  of  the  court  It  does 
not  appear  In  what  part  of  thecounty  the 
house  of  Idrs.  De  £A>acb  was  situated,— 
whether  near  the  connty  line  or  distant 
from  It.  For  nugfat  we  can  know  from 
the  record,  the  line  may  run  between  her 
bouse  and  the  place  of  the  homicide.  We 
are  therefore  constrained  to  hold  that  the 
Jurisdiction  Is  not  sufflciently  shown,  and 
the  Judgment  must  be  set  aside. 

3.  The  court  did  nut  orr  in  refusing  to 
give  In  charge  to  the  Jury  the  sections  of 
the  Penal  Code  on  the  sabjeet  of  man* 
slaughter.  There  was  no  evidence  In  the 
case  upon  which  a  verdict  of  manslaughter 
In  any  one  of  its  erades  could  be  predicat- 
ed, and  the  statement  of  the  defendant 
exctades  any  theory  of  mauslaughter.  Ac- 
cording to  hla  statement,  he  was  in  the 
faouae  uf  Mni.De  liOacta  on  the  night  of  the 
killing,  when  his  attention  was  attracted 
by  the  barking  of  dogs,  and  he  took  his 
gun,  and  weut  oat.  After  going  a  few 
steps,  he  saw  a  man,  and  called  upon  him 
to  stop,  but  the  man  kept  moving.  When 
he  called  the  third  time,  the  man  stopped, 
drew  bis  pistol,  and  shot  at  him,  and,  as 
the  amokecleared  away,  was  approaching 
bim,  when  heralsed  bis  gunand  fired.  Be- 
fore be  fired  be  recognized  the  deceased  as 
Alfred  Kennedy,  and,  revalling  that  Ken- 
nedy had  threatened  his  life,  and  believing 


that  he  was  then  attempting  to  carry  ont 
this  threat,  he  killed  him  in  seil-defense. 
There  being  nothing  In  the  Htatement  nor 
in  any  part  of  the  evidence  to  sustain  a 
hypothesis  that  the  killing  was  caan- 
slaugbter,  the  request  to  charge  on  that 
subject  was  properly  refused,  especially  as 
It  was  so  broad  in  Its  terms  as  to  Inclnde 
the  whole  law  of  mansiaagbter  aa  con- 
tained In  the  Code.  See  Jackson  v.  State, 
(Ga.)  16  8.  E.  Rep.  677. 

4.  A  witness,  who  testified  that  on  the 
night  of  the  homicide  he  was  in  the  house 
of  Mrs.  De  Loach,  and  heard  the  report  of 
a  gun,  and  cries  of  distress,  was  allowed 
tu  statefurther  that  not  morethnu  a  min- 
ute after  the  shooting  Mrs.  De  Loach  and 
the  children  came  runnlnft  Into  the  bouse 
from  the  piazza, and  thatehe  came  to  bIm, 
and  whispered  that  there  was  nothing  to 
hurt  him;  that  Henry  Futch  had  shot  Al- 
fred Kennedy.  It  was  objected  that  this 
atatement  of  Mrs.  De  Loach  was  hearsay, 
and  not  admissible  as  a  part  of  the  res 
/rests;  but  the  Judge  overruled  the  objec- 
tion, and  allowed  It  to  go  to  the  Jury. 
We  think  this  was  error.  To  except  a 
statement  from  the  rule  which  excludes 
hearsay  It  must  be  not  merely  contempo- 
raneous with  the  act,  but  also  **free  from 
all  suspicion  of  device  or  afterthought. " 
Code,  S  S778.  As  was  said  by  Blbckixt, 
C.  J.,  in  Insurance  Co.  v.  Sheppard,  86  Oa. 
775,  12  S.  E.  Rep.  18:  "  What  the  law  alto- 
gether distrusts  Is  not  afterspeech,  bnt 
afterthought.  •  »  •  That  they  [the 
deelaratfons]  Rball  appear  to  be  spontane- 
ouH  is  ladlspensable,  and  It  Is  for  this  rea- 
son  alone  that  they  are  required  to  be 
speedy.  There  must  be  no  fair  opportuni- 
ty for  the  will  of  the  speaker  to  mold  or 
modify  them.  His  will  mast  have  become 
and  remained  dormant,  so  far  as  any  de- 
liberation In  concocting  matter  for  speech 
or  selecting  words  Is  conceraed.  •  •  • 
His  declarations  must  bo  the  utterance  of 
human  natare,— of  the  geaaa  homo,-~ 
rather  than  of  the  Individual.  *  *  *  If 
the  state  of  his  mind  he  snch  that  bis  Indi- 
viduality is  for  the  time  being  suppressed 
and  silenced,  so  that  he  utters  the  voice  of 
humanity  rather  than  of  himself,  what  he 
says  is  regarded  by  the  law  as  In  some  de- 
gree trastwurthy."  Although  this  state- 
ment may  have  been  made  nlthln  a  minute 
after  the  shooting,  the  manner  In  which  It 
was  made  was  indicative  of  at  least  some 
degree  of  afterthoaght.  It  was  no  spon- 
taneous exclamation,  prompted  wholly 
by  the  excitement  of  the  Instant,  the  sud- 
den expression  of  a  perception  before  reflec- 
tion had  Intervened,  but  the  voice  of  the 
speaker  was  lowered  Into  a  whisper,  thus 
Indicating  caution  and  circumspection. 
Where  there  Is  thought  of  the  manner,  there 
may  be  also  thought  of  the  njatter.  If  the 
words  of  the  si>eaker  sprang  from  a  nat- 
ural impulse  only,  there  wa<i  no  reason 
why  the  usual  mode  of  speech  should  have 
been  departed  from :  at  least  none  that  we 
can  {^lean  from  the  evidence.  The  lan- 
guage ol  the  Code,  It  will  be  perceived, 
lays  down  a  very  strict  teat.  It  requirm 
that  the  atatement  shall  be  frre  even  from 
"all  suspicion  of  device  or  afterthought." 
It  Is  clear  that  the  statement  in  qoestlon 
does  not  come  up  to  this  test. 
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!>-7.  Several  extracts  Irom  the  charge  of 
the  court  were  excepted  to,  the  subetance 
of  wblcta  will  be  found  stated  In  the  sixth 
and  Beventh  beadootes  to  this  opinion. 
We  are  not  prepared  to  hold  that  tlieae 
ebarges-are  correct,  but  they  contain  no 
error  uf  which  the  accused  baa  a  right  to 
complain.  They  present  a  theory  In  hia 
(avor«  the  correctnesH  of  which  we  are  not 
called  upon  to  decide.  They  autborlzed 
the  Jury  to  acquit  If  thd  deceased  did  the 
killlns  to  protect  the  virtue  ol  a  woman 
who  had  engaged  to  marry  blm.  It  waa 
Insisted  by  eonnsel  for  tlie  accneed  that 
the  extracta  excepted  to  are  erroneous  In 
falling  to  present  this  theory  as  fully  or 
favorably  as  the  accused  was  entitled  to 
have  It  stated.  Taking  the  whole  charge, 
however,  and  reading  theseextractsiD  con- 
nection with  other  portions  of  It,  it  will 
be  seen  that,  even  If  the  theory  lor  which 
the  defendant  contends  be  a  correct  one, 
he  waa  not  fanrt  by  the  charges  com- 
plained of. 

8.  The  exception  to  the  Instruction  set 
out  In  the  eighth  headnote  Is  based  upon 
the  theory  above  stated.  The  court 
charged  that.  If  the  woman  the  aeeosed 
eiatmed  to  be  his  affianced  wife  was  in  a 
place  of  aafety  at  the  time  of  the  killing, 
and  was  in  no  danger  at  that  time  of  be- 
ing debanched  by  the  deceased,  the  killing 
could  not  be  justified  on  the  ground  that 
It  waa  done  tu  protect  her.  If,  for  the 
sake  of  the  argument,  we  assume  the  la  w 
to  be  that  one  can  liill  another  to  protect 
thu  virtue  of  the  slayer's  afflnncM  wife.  It 
fa  also  true  that  the  billing  must  be  neces- 
sary in  order  to  protect  her.  Hill  v. 
State,  64  Ga.  453;  Cloud  v.  State,  Kl  Ga. 
450,  151,  7  iS.  R.  Rep.  641 ;  Mays  v.  State, 
(Ga.)  14  S.  E.  Rep.  561.  In  this  case  the 
killing  took  place  at  n  point  some  25  or  80 
steps  from  the  house  occupied  by  tbla 
woman,  and  no  communication  between 
her  and  the  deceased  Is  shown  to  have 
taken  place  on  that  occasion;  and,  It 
we  accept  the  defendant's  statement^  he 
killed  the  deceased  to  protect  his  own  life. 
His  objection  to  this  charge  la  therefore 
untenable. 

9.  It  Is  complained  that  the  court  erred 
In  cKargtng  the  Jury  aa  follows:  "It  Is  a 
law  of  this  state  that  when  a  person  ad- 
mita  a  homicide  the  law  presumes  that 
homicide  to  he  murder,  and  the  burden  Is 
east  opon  the  defendant  to  ahow  the 
homicide  to  be  JasMQahle."  In  his  state- 
ment to  the  Jury  the  accused  admitted 
that  he  had  killed  the  deceased  Intention- 
ally, and  with  a  deadly  weapon ;  but, 
as  we  have  seen,  this  admission  was  ac- 
companied by  an  explanation  which.  It 
true,  would  negative  malice.  While  such 
an  admission,  without  any  explanation  as 
to  why  the  killing  waa  done,  would  giverlse 
to  a  presumption  of  malice,  no  auch  pre- 
enmption  could  be  drawn  from  a  state- 
ment which  adraita,  but  at  the  same  time 
Justifles,  tbe  act.  That  part  of  the  state- 
ment wliich.  It  nnexplained.  would  crim- 
inate, altbongh  It  could  be  received  as 
evidence  of  the  fact  It  admitted,  could  not. 
to  the  exclusion  bf  another  part,  which 
qnallfled  and  explained  It,  create  a  pre- 
sumption that  accused  waa  actuated  by 
malice,  and  was  gnilty  of  murder.  The 


Instruction  here  complained  of  was  there- 
tore  erroneous.  In  so  far  as  it  m«y  have 
been  Intended  aud  understood  to  apply 
to  tbe  admission  contained  In  the  defend, 
ant's  statement  to  tbe  Jary.  There  waa 
evidence  of  an  admission  made  to  the  dep* 
nty  eherllf,  without  any  accompanying  ex- 
planation which  would  justify  the  killing, 
aud  as  to  tbla  the  Instruction  would  ap- 
ply. 

The  17tb,  Ifitb.  and  19th  gronnda  of 
tbe  motion  for  a  new  trial  are  disposed  of 
by  the  10th  headnote. 

As  the  case  is  to  go  back  lor  a  new  trial, 
It  Is  unnecessary  to  pasa  npoo  the  remain- 
ing grounds  of  exception. 

Judgment  reversed. 


RTTMPH  V.  STATBL 


(91  Oa.  W) 


Supreme  Court  of  Georgia.    Oct  12,  1S92.) 

LaKCWTT — BtIDBNCB  —  AuMUSIBlUTT— Wbisht 
ADD  aOFriOIBNUT. 

1.  An  nnBl^ed  letter  In  the  handwritlnB 
01  E  peraon  rcBting  under  a  charge  of  larceny  of 
a  bale  of  cotton,  addressed  to  one  of  the  owners 
of  the  cotton,  and  sent  to  him  by  mail,  is  ad- 
missible in  evidence  against  the  writer  on  his 
trial  for  the  larceny;  the  letter  suggesting  that 
he,  the  owner,  had  better  see  the  person  charged 
with  the  larceny,  and  make  him  pajr  money; 
that  the  owner  can  double  the  cotton  in  uiouey 
instead  of  payins  cost;  and  that,  from  all  the 
writer  has  heard,  the  owner  will  lose  the  case. 
Though  the  letter  ended  abruptly,  and  had  no 
signature,  there  Is  no  evidence  that  it  was  not 
as  complete  as  the  writer  wanted  or  intended  it 
to  be,  and  it  embraced  no  offer  or  proportion  to 
compromise.  On  the  contrary,  ft  manifested 
an  effort  to  influence  the  owner  to  drop  the  pros- 
ecution for  tbe  sake  of  getting  pay  for  bis  cot- 
ton, without  disclosing  that  the  person  thus 
attempting  to  influence  him  was  the  indiridiial 
who  was  accuaed  of  the  theft.  The  letter  was 
relevant,  and  that  it  was  in  the  handwriting  of 
the  accused  was  suffideutly  proved  to  warrant 
the  court  in  admitting  it  in  evidence  as  a  doc- 
ument emanating  from  him. 

2.  The  evidence  as  a  whole  warranted  the 
verdict,  and  there  was  no  error  In  denying  a 
new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Macon  coon- 
ty:  W.  H.  Fish,  Judge. 

Henry  Bumpb  was  ooovlcted  of  larceny 
for  stealing  a  bale  of  ginned  cotton.  Hia 
motion  foranew  tritil  was  overruled,  and 
he  brings  error.  Atllrmed. 

The  foliuwiug  is  the  official  report: 

His  motion  contains  tbegeneralgrounds 
that  the  verdict  la  contrary  to  law,  evi- 
dence, etc.,  and  tbe  ground  that  the  court 
erred  In  admitting  in  evidence,  over  ob- 
jection ol  hia  coQoael,  a  letter,  of  which 
the  following  Is  a  copy :  "March  6tb,  18»2. 
Mr.  Ro.  Frederick— Dear  Sir:  With  much 
honor  to  you  I  desire  tti  ask  of  you  what 
is  you  goiog  to  do  with  that  nigger  case 
about  that  cotton.  It  yuu  will  let  me 
say.  It  I  waa  In  yonr  place,  I  would  see 
blm,  and  make  blm  pay  you  so  much 
money,  as  you  will  have  the  money  in- 
stead of  coot.  From  all  talk  I  her,  you 
will  loss  the  case.  While  yon  can  double 
that  cotton  In  money,  you  had  better  do 
so,  I  am  one  of  yor  derrea  friends.  I 
hope  you  will  not  think  that  nigger 
Irom— i"  this  being  aU  ol  said  letter,  with 
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□o  Bicnatnre,  saf^  letter  being  acRom- 
panled  iij  an  envelupe  puBtmarked,  "Fort 
Talley.Marcb  7tb.lS92;'*  addreBed.'^Mr.B. 
O.  Frederick,  MarshallvlUe,  Oa."  The 
ob]eetlun»  urged  to  the  Introdactlon  of 
the  letter  were:  (1)  Tbere  was  no  aoffl- 
dent  proof  tbat  defetidant  wrote  It,  or 
that  be  had  anythlnR  to  do  wltb  It.  (2) 
Without  reference  to  the  proof,  or  lack  of 
prouf,  an  to  ddendapt'B  conDectton  with 
the  fragmentary  po'rtlons  of  the  letter,  It 
was  Irrelevant  and  Inadmtwdble,  the  lan- 
{Caage  and  conteotB  of  the  same  belnjs,  not 
In  the  nature  of  admission  of  giillt  or  cun- 
fMsliio,  bnt  of  proposition  tocompromlse. 
(3)  Tbat  the  tetter  Itself  was  evidently 
incomplete.  As  to  defendant's  guilt  the 
evidence  was  clrcnmBtantial  and  confltct- 
ioz,  and  there  was  alBoevldence  of  conflict- 
ing statements  made  by  defendant  about 
the  matter,  some  of  which  were  evidently 
untrue.  As  to  the  letter,  the  evidence  was. 
In  substance:  One  Chapman  teetlOed:  **I 
have  seen  biro  [defendant]  write.  Have 
received  notes  with  bis  signature  to  tbein. 
To  tbe  beat  of  my  kuowledgu,  that  la  a 
very  good  specimen  of  his  writing.  I  could 
not  say  whose  writing  this  is.  I  can  only 
say  this  resembles  bis  bandwrltiiiK,— this 
is  Just  like  his  writing.  With  reference  to 
this  letter,  I  simply  swear  that  It  looks 
like  John  Rumph'e  writing.  I  contd  not 
say  tbat  I  had  seep  hands  tbat  looked 
very  much  like  that.  From  seeing  John's 
handwriting,  that  ref<embles  it.  YeR,  I 
fluppose  it  does  resemble  other  writing  I 
have  seeu.  The  reason  I  eay  that  reaum- 
bleif  his  handwriting  is  because  I  have  re* 
ceived  notes  from  blm,  and  that  resembles 
notes  I  bave  received,— tbe  handwriting. 
I  could  not  swear  that  that  Is  bis  baud- 
writing.  I  do  not  know  of  anybody  else's 
handwriting  that  tbat  resembles.  I  be- 
lieve It  la  his  baadwritlDR,  because  there 
is  a  peculiarity  about  tbe  letters.  I  do 
not  know  that  I  ever  noticed  that  same 
pecnliarlty  about  anybody  else's  band- 
writing.  I  have  seen  John  Rumph  write, 
and  have  some  knowledge  of  his  hand- 
writing from  having  seen  him  write. 
From  having  seen  him  write,  and  having 
received  uotes  from  him,  1  say  this  re- 
itembles  his  handwriting.  I  do  not  know 
anybody  else  whose  handwriting  It  la. 
Question.  "Whose  do  you  take  that  band* 
writing  to  be,  from  having  looked  at  It, 
and  having  seen  him  write,  and  having 
received  notes  from  him?  Answer.  Well, 
1  contd  not  eay.  I  could  not  say  whose 
haudwritlng.  I  believe,  to  tbe  best  of  my 
knowledge  and  belief.  It  la  ouly  that  it 
resembles  his  handwriting.  If  I  bad  got- 
ten this  around  borne,  1  might  bave  aald 
that  J  believed  thiia  to  be  Jobn's  hand- 
writing. I  could  noc  say  whose  band- 
writing  I  believe  It  to  be  from  looking  at 
it.  and  from  tbe  formation  of  the  letter.  It 
\s  Juat  like  hie  handwriting,  though :  but 
to  say  I  believe  It  was  John's  handwriting 
I  could  not,— could  not  swear  It  was.  By 
tbe  C'onrt :  The  solicitor  don't  ask  you  to 
■wear  whose  handwriting  it  Is,  bnt  merely 
asks  yon  wbose  handwriting  you  believe 
It  Is,  from  yonr  knowledge  of  the  hand- 
writing of  any  one  else  whom  you  have 
Been  write.  A.  Well,  from  seeing  John 
writev  and  from  receiving  notes  from  him. 


I  would  take  this  to  be  John's  handwrit- 
ing. From  seeing  hlH  writing,  and  seeing 
this  Mt  recognisea*  blBbsndwrltlng.  Well, 
I  do  not  know  tbat  I  do  know  his  band- 
writing  apart  from  everybody  else*B,  only 
in  Bome  cases.  Q.  Would  yon  swear  now 
that  yon  are  sntQclently  familiar  with  the 
handwriting  of  John  Rumph  to  distin- 
guish a  letter  written  by  blm  from  letters 
written  by  twenty  other  people?  A.  Juat 
as  I  havest&te(l,lt  resembles  John's  band- 
writtng.  Well,  It  may  resemble  other 
handwriting.  I  amnotan  expert  In  hand- 
writing. I  get  about  as  many  letters  as 
common  people;  some  written  very  well, 
and  some  not  so  well.  Do  not  know  tbat 
1  get  man?  written  like  that,  or  that  I 
ever  did  get  letters  from  otbera  wbosit 
handwriting  resembles  that.  Do  not 
know  that  I  swore  a  while  ago  tbat  tbln 
handwriting  resembled  other  handwrit- 
ings 83  much  as  It  resemblea  John's.  1 
might  have  done  It.  I  would  not  swear 
that  was  his  handwriting.  I  Just  only 
believe  it,  and  it  resembles  John's  hand- 
writing. That  is  the  extent  of  my  belief 
In  this  case,— tbat  It  resembles  John^a 
handwriting.  Q.  Take  several  handwrit- 
ings,—these  letters,— would  you  recognise 
tbla  handwriting  to  be  John's  in  prefer- 
ence to  all  tbeoe?  A.  No,  I  wonfd  nor 
take  this  to  be  bis  handwriting  In  prefer- . 
eoce  to  this.  I  would  take  this  to  be  his. 
If  I  had  any  amount  of  handwriting  be- 
fore me,  and  the  handwritings  were  not 
exactly  alike,  I  would  take  that  one  to 
be  bia.  Tbe  handwriting  I  saw  him  write 
was  done  with  a  pencil.  There  Is  a  differ- 
ence In  pencil  and  pen  writing.  I  nni 
more  familiar  with  pencil  writing,  becaneif 
all  the  writing  of  bis  that  I  have  seen 
was  made  with  a  pencil.  Well,  Icould  not 
aay  that  this  writing  here  resembleB  hia. 
because  I  never  have  seen  any  that  he 
wrote  with  pen  and  Ink.  Of  these  four 
specimens  of  handwriting,  from  my  «• 
qualntance  with  bis  writing.!  would  take 
this  to  be  his. "  Bowe  Frederick  testified : 
"I  received  tbla  letter  through  the  mall  at 
Marahallvllle,  addreaaed  like  It  la  In  the 
letter.  I  must  have  received  it  a  day  or 
two  after  It  Is  dated.  Thle  la  all  of  the 
paper  that  I  received.  This  is  the  envel- 
ope that  the  letter  came  in.  This  letter  Is 
all  that  was  In  tbe  envelope.  I  opened  it 
carefully.  I  am  a  member  nf  tbe  firm  of 
Frederick,  Slappey  &  Frederick,**  (It  was 
from  thl9  Brm  tbat  tbe  cotton  was  alleged 
to  have  been  stolen.)  In  the  evidence  for 
defendant  there  was  an  reference  to  this 
letter,  and  the  defendant  made  no  refer- 
ence to  It  111  his  atntement. 

H.  A.  MatbewB,  W.S,  W»llace,aad  J.  W. 
Baygaod,  for  plaintiffs  in  error.  O.  b: 
Hudson,  Hol.Oen.,  by  Burtiaon  ^  Peoples. 
fur  tbe  State. 

Pkb  CufiiAM.  Judgment  affirmed. 


(n  Qo.  ifi) 

HALE  T.  STATH. 

(Supreme  Court  of  QeorgU.    Oet  12,  1882.) 

Crimixu.  Law— Nsw  Trial— NswLir-DifloovBRBD 
Bvii)b:ice — JuROKS — ^Impbachmbxt  of  Verdict. 

1.  The  evidence  warranted  the  verdict. 

2.  Newly-discovered  evidence,  which  only 
tendB  to  discredit  a  witness  who  testified  oo 
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the  trial,  Is  not  cause  for  grantinE  s  new  trial, 
ecpeclally  where  it  is  not  shown  br  afSdaTlts 
of  the  accused  and  his  coansel  that  thej  did  not 
know  of  the  evidence  at  the  time  of  the  trial. 

3.  A  Jaror  will  not  be  heard  to  Impeach  his 
Todlct.    There  was  no  error  in  denriiiv 
molitMi  for  a  new  trial. 
(Syllabua  by  the  Court.) 

Error  I  rem  eoperlor  court,  Bartow 
county;  T.  W.  MiutSR,  Jodge. 

JameR  Hale  was  convlctea  of  a  crime, 
and  hrfagB  error.  Affirmed. 

Akia  &  Harris,  for  plaintiff  In  error.  A. 
W.  FJte,  Hoi.  Gen.,  for  the  Htate. 

Pbb  Cubuh.  Judgment  affirmed. 


(91  Ga.  SI) 

OTT  T.  HUTCHISON 

(Supreme  Conrt  of  Qeorsia.    Oct  14^  1882.) 

Jurisdiction  or  ORDiNiaT — Dbath  or  Nohrisi- 
DBNT— AppoiirrHBNT  OF  Cbbditob  as  Adminib- 

TBATOK. 

Where  a  nonreiddent  dies  leaving  prop* 
ertr  In  tbia  state,  the  ordinary  of  the  connt^  in 
which  the  property;  is  situated  has  the  nght 
and  power  to  appoint  a  creditor  administrator 
of  his  estate,  aitnough  the  proper  court  of  the 
state  or  couoty  in  which  the  deceased  resided 
at  the  time  of  his  death  had  appointed  an  ad- 
ministrator. The  appointment  of  such  admin- 
istrator in  another  state  or  county  is  no  bar  to 
the  appointment  of  one  here,  if  there  is  a  credit- 
or ancl  property. 
(Syllabus  bjr  the  Court.) 

Error  from  superior  conrt,  Fnlton  conn* 
ty :  M.  J.  Clabkg,  Judxe. 

Petition  by  J.  A.  Hotchlson  to  the 
ordinary  of  Fulton  county,  alleerlng  that 
Morrison,  a  nouresideot  of  Georgia,  had 
died  intestate,  lea  ring  property,  and  that 
petitioner  was  a  creditor  of  Morrison, 
and  aalflng  that  he  be  appointed  adminis- 
trator of  Morrison's  estate.  George  G. 
Ott  filed  a  careaf,  and  on  a  trial  in  the 
superior  court  a  verdict  was  rendered  (or 
petitioner.  A  motion  for  a  new  trial  was 
overruled,  and  caveator  brings  error. 
Affirmed. 

The  lollu  (vlng  Is  the  official  report : 

The  application  was  caveated  by  Ott 
upon  the  Rvoands:  (1)  Caveator  was  tbo 
duly  and  lawfully  appointed  administra- 
tor of  the  estate  of  Morrison  by  the  su- 
preme court  of  the  District  of  Columbia, 
aa  would  appear  by  an  exemplllled  copy 
ol  hie  letters  of  adinlDistratloo,  filed  with 
the  caveatx  and  that  Morrisoo  was  a  real- 
dent  of  the  District  of  Columbia  at  the 
time  o(  his  death,  and  to  appoint  anoth- 
er administrator  in  Oeo^u  would  nut 
qnly  be  contrary  to  law,  but  would  bring 
additional  and  nnnecessary  expense  upon 
tbe  estate;  (2)  because  Hutchison  was 
not  a  creditor  uf  Morrison,  and  mnde  bis 
application  merely  to  obstruct  the  prop- 
er administration  of  the  estate  by  caveat- 
or, and  because  he  had  property  of  the  es- 
tate in  his  hands  which  he  wished  to  keep 
In  bis  own  control.  There  are  no  credit- 
ors of  tbe  estate  lo  Geoivia,  but  there  are 
such  In  tbe  District  of  Columbia,  whose 
claims  exceed  tbe  amount  of  assets  in  ca- 
veator's hands,  and  he  desired  to  obtain 
possession  of  tbe  assets  In  Geofeia  to 
satisfy  all  Just  demands  against  theestate. 


Upon  the  trial  of  the  (jase  In  tbe  superior 
court  there  was  a  verdict  for  tbe  peti- 
tioner, and  the  caveator  moved  for  a  new 
trial.  His  motion  being  overruled,  bo 
excepts.  The  motion  contained  thecener> 
al  gronnds  that  the  verdict  was  contrary 
to  law,  evidence,  etc.,  and  tbe  further 
grnnnd  that  the  court  erred  In  charging: 
If  you  should  find  from  theevidence  that, 
at  the  time  of  making  his  application  to 
be  appointed  administrator,  Mr.  Hutchi- 
son was  a  creditor  of  tbe  estate  of  Mor- 
risou,  and  that  Morrison  then  had  some 
estate  In  Fulton  county,  Georgia,  then 
yoor  verdict  should  be  for  Mr.  Hutchison. 
If  he  was  not  a  creditor,  or  If  Mr.  Morii- 
snn  had  no  estate  In  Fiiitun  county,  and 
Mr.  Ott  bad  been  appointed  administra- 
tor tor  Morrison  for  the  District  of  Colum- 
bia, then  you  should  find  for  Mr.  Ott." 
This  was  alleged  to  be  error,  because  It 
told  the  Jary  that  the  law  was  that  a  for- 
eign administrator,  although  he  had  com- 
plied with  ail  the  regulremeuts  of  tbe  law 
of  Georgia,  had  no  right  to  caveat  tbe 
granting  of  letters  of  administration  to  a 
domestic  creditor;  also  because  It  left  out 
of  tbe  consideration  of  the  Jury  the  fact 
that  Hutchison  was  fully  protected  as  to 
his  debt.  If  any,  and  could  not  be  fninred 
by  the  adnilnlstratlon  by  Ott,  which  fact 
was  not  stated  in  any  other  part  of  the 
charge;  and  because,,  in  effect.  It  stated 
the  law  to  be  that  a  domestic  creditor  of 
a  decedent  has  a  right  to  prevent  the  ad- 
ministration of  assets  in  bis  state  by  a 
duly-qoallfled  foreign  administrator,  who 
has  complied  witb  tbe  law  of  Georgia. 

Theevidenre  for  petitioner  was  to  tbe 
effect:  Petitioner  is  a  creditor  of  thees- 
tate of  deceased,  who  died  leaving  proper- 
ty in  Fulton  county,  Ga.,  which  property 
was  in  tbe  haadH  of  petitioner  when  he 
applied  for  letters  of  administration,  and 
exct>eds  in  value  the  amountof  petitioner's 
claim.  Before  petitioner  applied  for  let- 
ters a  demand  was  made  npon  bim  to 
turn  over  the  property  to  Ott,  tbe  (<»refgn 
administrator.  The  Intestate  died  in 
Washington,  D.  C,  and  It  did  not  appear 
that  there  were  any  other  creditors  of  the 
estate  in  Georgia.  The  only  evidence  in- 
troduced by  caveator  was  the  exempllfled 
copy  of  the  letters  uf  administration, 
which  were  admitted  to  be  In  due  form. 
This  writing  recited  that  Morrison,  of  tbe 
District  of  Columbia,  died  Intestate,  and 
that  ndmloistratton  ofhls  estate  bad  been 
granted  to  Ott,  ou  his  taking  tbe  usual 
oath  and  giving  bond. 

Blalock  dk  Blroey,  for  plaintiff  In  error. 
Caodler  A  ThomaoBf  fordefendant  In  error. 

Per  Gurum.  Judgment  affirmed. 


(n  Oa.  SO) 

PAIN  V.  CRAWFORD. 
(Supreme  Court  of  Georgia.    Oct.  H  1S92.) 

PlBA  in  ABATBMBNT— SOPFICIEKOT  —  DOHIOILB— 

Jdbisdiction  of  Jdbticb  of  tdb  Fbagb. 

1.  A  plea  to  the  jurisdiction  of  a  voxxet 
must  show  ttiat  there  u  another  court  In  this 
state  which  has  Jurisdiction  of  the  case.  Hence 

a  plea  to  a  suit  in  a  Justice's  court  for  the 
1,026th  district,  G.  M.,  in  Fulton  county,  -which 
alleges  that  at  the  commencement  of  said  suit 
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be  (defendant)  wu  a  reddent  of  D«  Kalb  eotm- 
iT.  Ga..  and  reddes  there  nov,  and  has  so  re- 
sided for  the  past  year,  that  said  court  has 
ao  jurisdiction  of  the  person  of  the  defendant, 
and  that  a  snit  against  the  defendant  by  the 
same  plnintiff  and  on  the  same  subject-matter 
is  pending  in  the  court  of  defendant's  residence, 
does  not  show  what  court  in  De  Kalb  county 
ba^  legal  jurisdiction  of  the  case.  The  fact 
that  a  suit  against  bim  by  the  same  plaintiff 
and  on  ths  same  Bubject-matter  was  pending 
in  the  court  of  the  defendant's  residence  was 
iirelerant,  and  was  not  a  suffident  designation 
of  the  court  baring  jurisdiction  of  the  case. 

2.  Where  a  person  leaves  one  county  with 
bla  family  for  the  purpose  of  Tislting  his  rela- 
tives in  another  conn^,  with  no  intention  of 
remoring  his  domicile  from  the  former  county, 
and  dunng  Ilia  absence  his  home  is  destroyed  by 
fire,  and,  in  conseQuence  thereof,  he  prolongs 
bis  visit  for  four  weeks,  but  without  any  inten- 
tion to  abandon  bis  former  residence,  uie  fact 
of  his  prolonged  ^isit  does  not  make  Uie  ouonty 
to  which  he  bas  gone  his  residenire,  so  as  to 
give  8  justice's  court  of  the  latter  jurisdiction 
of  his  person  under  section  4134  of  ttw  Code. 
(Sj^bna  hy  tin  Oonrt)  . 

Error  Irom  superior  court,  Fulton  cuan- 
ty;  M.  J.  Clarkr,  Judge. 

The  following  la  tli6  official  report : 

W.  Li.  Fain  sued  J.  J.  Crawford  lu  a 
maKlatrate's  court  of  the  l,026tb  district, 
G.M.,  Fulton  county,  Ga.,  defendant  belufi: 
personally  served  AuKuat  29,1888.  There 
were  two  eulta.  To  each  ot  them  defend- 
ant filed  a  plea  stating  that  at  the  com- 
mencement ot  said  suit  be  was  a  resident 
of  De  Kalb  eoanty,  Ga.,  and  resides  there 
DOW,  and  bas  so  resided  lor  tbe  past  year; 
that  said  court  has  no  Jurisdiction  of  his 
person;  and  that  a  suit  against  bim  by 
tbe  same  plaintiff  on  the  seme  sobject- 
matter  is  now  pending  iu  tbe  court  uf  bla 
reaidence,  (or  In  the  county  of  his  reul- 
dence.)  Tbe  cases  were  taken  by  appeal 
to  the  superior  court,  where  they  were 
consolidated.  Plaintiff  moved  tu  strike 
tbe  plifas  to  tbe  Jurlsolctlon,  upon  tbe 
ground  that  they  did  not  show  upon  their 
face  that  any  other  court  had  Jurtedictloo 
of  tbe  person  of  defendant,  nor  did  It  ap- 
pear In  them  that  ai^  other  court  did 
bare  Jnrif*dlction  of  tbe  person  of  defend- 
ant. This  motion  was  overmled.  and  tu 
this  inling  plaintiff  excepted  pendente  lite, 
and  BB  to  It  asalffas  error  tn  bis  final  bill 
of  exceptions.  There  was  a  verdict  for  de- 
fendant upon  the  pleas  to  tbe  Jurisdiction, 
and,  plaintiff's  motion  for  new  trial  being 
overroled,  he  excepts.  Reversed. 

Tbe  motion  for  a  new  trial  contained 
tbe  jnvnndB  that  tbe  verdict  was  contrary 
to  evidence,  wlthont  evidence  to  support 
It,  and  decidedly  and  strongly  against  the 
weight  of  the  evidence.  Also  because  the 
court  erred  In  tibarglng:  "  In  order  to  ac- 
complish sncb  a  change,  [meaning  a 
changf*  of  domicile,]  two  things  must  con- 
cur: One  la,  if  a  man  be  a  married  man 
he  must  actually  remove  bis  family  from  a 
former  place  of  rastdeoce  to  a  new  one ; 
tbe  other  Is,  that  In  so  moving  bis  family 
he  must  entertain  a  purpose  to  abandon 
tbtt  former  place  of  residence,  and  to  es- 
tablish a  residence,  or  form  such  purpose 
after  abandoning  bis  former  place  ot  resi- 
dence. It  would  follow  from  this  that  If  a 
man  who  had  a  family  should  go  from 
one  county  to  another  tor  some  tempo- 


rary purpose,  with  bis  family,  (for  exam* 
ple»  to  make  a  visit,)  that  this  would  not 
affect  bis  domicile,— his  domicile  after  such 
removal,— as  that  would  be  precisely 
where  It  was  before  tbe  removal.  Plain- 
tiff Insists  tbat  this  charge  was  erroneous, 
In  tbat  tbe  court  Instructed  tbe  jury  tbat. 
In  order  for  a  married  man  to  change  bla 
place  of  domicile,  be  must  not  only  actu- 
ally remove  his  family  from  one  place  to 
another,  but  most  do  ao  entertaining  a 
purpose  to  abandon  tbe  former  place  and 
establish  blmeelt  at  the  new  place,  wher^ 
as  the  law  contemplates  that  a  man  may 
have  a  temporary  placfl  of  residence  where 

?roces8  of  the  courts  may  reach  him. 
'urtber,  that,  while  tbe  evidence  showed 
that  the  defendant  left  his  former  home  lu 
De  Kalb  county  on  a  visit  to  see  relatives, 
with  the  Intention  ot  returning  very  soon 
to  hie  home,  after  he  left  with  said  Inten- 
tion of  retnraing  home,  his  reHldeuce, 
with  all  of  bis  household  furniture,  was 
destroyed  by  fire,  and  for  that  reason  be 
could  not,  and  never  did,  return  to  live  at 
bis  former  home;  and  plaintiff  Insists  tbat 
It  la  not  a  question  purely  of  intent,  but  a 
question  of  conduct,  on  the  part  of  the  de- 
fendant, the  question  of  the  residence  of 
the  defendant  to  be  determined  by  the 
conduct  of  tbe  defendant.  Plaintiff  in- 
sisted before  the  Jury  tbat  after  the  de- 
struction of  defendant's  house  he  had  no 
longer  a  home  in  De  Kalb  county  and 
tbat  bis  home,  from  that  time  on,  was  the 

f»laee  where  bo  actually  lived,  regard- 
ess  of  intent  or  wishes.  Error  lu  char- 
ging: "If  you  believe  from  tbeev]dence(to 
aid  you  in  applying  these  rules)  that  ten 
days  before  this  suit  was  brought,  or  as 
much  as  ten  days,  this  defendant,  having 
formerly  resided  In  De  Knlb  county,  came 
Into  Fulton  county,  and  brought  with 
bim  his  family ;  that  be  and  his  family  re- 
mained here  antll  the  snIt  was  brought; 
and  that  In  coming  Into  Fulton  county  be 
Intended  to  change  his  place  of  residence, 
— then  you  ought  to  find,  as  to  this  plea 
of  Jurisdiction,  against  the  defendant.  On 
the  other  hand.  If  you  should  believe  from 
tbe  evidfnce  that  the  defendant  formerly 
resided  in  De  Kalb  county,  and  tbot.  If  he 
came  into  Fulton  conn ty,  as  charged  by  the 
plaintiff,  he  came  here  for  some  temporary 
purpose,  (as,  for  example,  to  make  a 
visit,)  having  In  his  mind  an  Intention  to 
return  to  De  Kalb  county  as  a  place  of 
residence,  then  you  oucrht  to  find,  as  to 
this  plea.  In  favor  of  defendant."  Plain- 
tiff alleges  that  these  Instructions  were  eiv 
roneons,  because  they  required  the  Jury  to 
believe  from  the  evidence  that  defendant 
left  De  Kalb  county  and  came  to  Fulton 
county  with  an  Intention  to  remain  per- 
manently, or,  after  coming  to  Fulton 
county,  entertained  an  Intention,  for  more 
than  10  days  before  bringing  the  suits,  of 
remaining  permanently  In  Fulton  county, 
whereas  tbe  law  contemplates  tbat  10 
days*  resldencei  of  a  party  wltbln  a  militia 
district  shall  he  snfflcleut  to  give  a  jus- 
tice's court  of  such  district  Jurisdiction  of 
suits  agalnfit  him,  regardless  of  Intent. 

Simmona  &  Corrtgnn,  for  plnintiff  In  er- 
ror.  R.  J.  Jordan,  for  defendant  In  error. 

Per  Ccbiau.  Judgment  reversed. 
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(SI  Ga.  29) 

OOODBIGH  T.  HAHBY. 
(Svpranu  Court  of  CteorglB.   Oct.  H  1802.) 
BBff ma  AsiDa  VaHDioT— AcoiDiNT  AKD  Mis- 
take. 

"WliCTe,  at  the  flrst  call  of  the  dockets 
of  the  citT  court  of  Atlanta  for  atttting  mses 
for  the  two  divlaions  of  that  court,  there  was 
mach  confumon  in  arrangiDg  the  bnnness,  and  the 
counsel  for  the  defendant  in  the  ^ren  case  under^ 
stood  that  his  case  was  set  down  as  the  second  on 
the  trial  calendar  for  the  following  Tuesda?, 
whereas  It  was  In  fact  set  down  as  the  second  for 
trial  on  Monday,  hot  was  not  disposed  of  until 
Tn«sdar,  when,  in  the  absence  of  defendant's 
coDQsd,  a  formal  rerdict  was  signed  at  the  in- 
stance of  plaintifTs  counsel,  while  the  first  case  on 
the  calendar  for  that  day  was  In  urocf^ss  of 
trial,  and  defendant's  counsel,  before  the  trial 
then  in  prosress  was  concluded,  appeared,  and, 
discoyering  what  had  been  done,  called  the 
attention  of  the  court  to  the' misunderstanding, 
and  immediately  proceeded  to  hare  the  neces- 
sary papers  prepared  to  set  aside  the  verdict; 
this  oeioK  done  before  the  verdict  was  entered 
on  the  nHuutea,  and  the  application  being  sup- 
ported by  an  affidavit  of  merits  aa  to  a  snb- 
etantial  defense,  andVby  other  affidavits  show- 
ing the  miaiindcrstantog  and  the  circumstances 
under  which  it  occurred,  there  was  no  abuse 
of  discretion  in  setting  aside  the  verdict  at  the 
same  term  of  the  court,  and  reinstating  the 
case,  notwithstanding  no  plea  to  the  action  had 
been  filed,  the  suit  bdng  upon  an  open  account, 
the  names  of  counsel  for  defendant  having  been 
regularly  marked  on  the  docket,  and  they  hav- 
ing answered  to  the  case  at  the  appearance 
term,  which  Code,  §  345S,  makes  equivalent  to 
filing  a  plea  of  the  gencrai  issue. 
(Syllabus  by  the  Oonrt.) 

Error  from  city  court  o!  Atlanta;  T.  P. 
Webtmukex^anu,  Judge. 

ActioD  by  W.  W.  Ooodrlch  aftainat  Mrs. 
S.  J.  Handy  on  an  open  account,  and  to 
for«cloBe  a  lien  ctaltned  on  her  property. 
Verdict  for  plaintiff.  Defendant  moved  to 
set  asidu  the  verdict,  and  not  to  eater  a 
Jndement.  on  the  ground  that  the  verdict 
was  entered  by  accident  and  inlatake. 
The  motion  was  granted,  and  plalntlfT 
brlDgs  error.  Atflrmed. 

The  toUowing  la  tbe  substance  tit  official 
report : 

The  petitinu  of  Mrs.  Handy  alleged: 
The  case  was  duly  answered  to  hy  her 
through  her  attorneys,  Caltioun,  King  & 
Spalding,  at  tbe  appvarance  term,  and 
tlie  names  o!  said  counsel  duly  entered  on 
the  dockets  of  the  court  as  appearing  for 
h»r,  durlnjc  said  term,  aud  before  the  call 
of  the  appearance  docket.  At  that  call 
the  case  was  answered  by  her  said  attON 
neya  for  her.  On  November  27, 1891,  at  the 
call  of  tbe  dockets,  her  said  attorneys 
were  represented  at  the  bar  meeting  by 
John  T.  Pendleton,  and  the  case  was  an- 
nounced from  the  bench  by  tbe  presiding 
iudge  as  being  set  the  sscoad  case  (or 
Tuesday,  J'ecember  8, 1891,  In  the  second 
division  of  the  city  court,  a  memorandum 
of  said  setting  being  taken  at  the  time 
by  Pendleton  In  writing.  By  some  ac- 
cident or  mistake  the  case  was  placed 
on  tbe  calendar  for  Monday,  I>eceinber 
7th.  No  judgment  or  vprdlct.  however, 
was  taken  on  Monday,  although  atten- 
tfoD  was  called  to  tbe  ease  ou  that  day 
toy  plaintiff.  Defendant's  counsel  were  on 
«ald  Monday  engaged  In  the  supreme 
court  ot  Oecrgia,  and,  had  they  been 


aware  that  the  case  bad  got  upon  the  cal- 
endar for  Monday,  would  have  appeared, 
and  checked  the  same,  on  account  of  such 
BUperlor  engagement.  On  Tuesday  morn- 
ing defendant's  attorneys  were  engaged  In 
a  case  pending  In  tbe  superior  court, 
wbich  was  called  immediately  upon  the 
opening  ol  that  court,  but  at  the  flrst  op- 
portunity, shortly  afterwards,  and  as 
soon  as  they  could  do  so,  came  Into  tbe 
city  court,  and  found  tliat  the  Jury  was 
Jnst  being  stricken  In  the  flrst  case  set  for 
Tuesday.  They  asked  for  the  papers  In 
the  case  now  in  question,  and  were  In- 
formed by  the  clerk  that  be  did  not  have 
them,  and  that  some  Judgment  had  been 
entered  therein.  Tbey  Immediately  Insti- 
tuted search  for  the  papers,  and  Inspected 
the  minutes,  hut  could  And  no  such  ver- 
dict or  Judgment,  but  within  a  very  short 
time  called  the  attention  of  the  court  to 
such  Information,  and  to  the  fact  that 
tbey  had  been  engaged  before  the  aoperlor 
court,  and  had  come  as  soon  as  possible 
to  the  city  court,  and  that  the  case  was 
actively  defended.  Defendant  Is  actively 
defending  the  case.  She  denies  that  ehd 
owes  plaintiff  tbe  sura  sued  for,  or  any 
utlier  sum.  She  has  fully  paid  him  all  she 
owed  bim.  He  so  unsklUfulty  performed 
his  duty  as  architect  in  the  buUdini?  of  her 
house.for  which  be  sued,  that  he  damaged 
her,  by  his  want  of  skill  and  failure  to 
perform  bis  contract, In  a  sum  larger  than 
tbe  amount  he  sued  for.  Thin  petition 
was  sustained  as  to  tbe  muterlul  facts 
therein  by  the  affidavit  of  Mr.  King,  of  the 
flri/i  of  Calhoun,  King  &  Spalding,  of  Mr. 
Pendleton,  and  of  Mrs.  Handy,  together 
with  thewrltten  memorandum  which  had 
been  made  by  Mr. Pendleton.  It  was  stat- 
ed in  the  affidavit  ot  Mr.  King,  among 
other  things,  that  he  had  talked  with  de- 
fendant and  her  witnesses,  and  from  their 
statements  to  him  she  has  a  good,  valid, 
and  subsisting  defense,  as  stated  In  the 
petition;  and  that  thecase  had  never  been 
called  before,  the  December  term  being 
the  firat  trial  term  of  the  case.  In  the 
affidavit  of  Mr.  Pendleton  It  was  stated, 
among  other  things,  that  be  la  an  attur- 
ney,  and  that  at  tbe  bar  meeting  In  ques- 
tion he  represented  the  Qrm  of  Calhoun, 
King  &  Spalding.  In  tbe  affidavit  of  Mrs. 
Handy  it  was  stated  that  ber  entire  con- 
snltatlnn  and  employment  has  been  of 
Mr.  King,  of  the  firm  of  Culhoon,  King  & 
Spalding;  that  her  attornoya notified  her. 
prior  to  tbe  first  Monday  In  December, 
that  the  case  bad  been  set  for  triiil  the  sec- 
ond case  for  Tuesday,  December  Sth ;  that 
she  was  ready,  anxious,  and  waiting'  to 
try  the  case  at  that  time,  and  is  now.  and 
was  astonished  when  she  beard  that  any 
verdict  or  Judgment  had  been  rendered 
therein.  Mr.  King  testified  that  he  was 
the  member  of  hia  firm  who  was  engaged 
In  the  supreme  court  and  In  tbe  superior 
court  at  tbe  time  stated  In  tbe  petition. 

In  hie  answer,  Goodrich  allegoa:  The 
verdict  and  Judgment  were  rendered  and 
taken,  not  by  accident  nnd  mistake,  but 
In  accordance  with  the  law  and  the  rules 
and  practice  tbereut.  The  case  was  duly, 
called  In  open  court  by  Judge  Va.n  Epps, 
Judge  Wkstuobblahd  presiding  In  tbs 
city  court  with  him,  on  Novemosr  27. 


Digitized  by 


Google 


Cto.) 


GOODRICH  «.  HANDY. 


lS91,and  OD  thecal]  plalotlff  annoaDced 
veaASt  and  asked  that  the  case  so  fur- 
ward.  Judge  Van  Bpps,  la  a  clear  and 
distinct  tone,  set  tbe  case  lor  trial  tbe  sec- 
ond case  for  Monday,  December  7, 1891,  In 
the  second  division  of  tbe  court  presided 
over  by  Judf^  Wrsthorbland.  Tbe  case 
was  then  and  there  placed  on- the  calen- 
dar (or  Monday,  in  the  order  whlcb  It 
bad  been  rMulariy  sec  tor  trial  by  tbe 
coort.  On  Monday  plaintiff's  attorney 
appeared  in  the  court,  procured  the  pa- 
pers, examined  tbem  carefally,  and  found 
that  no  plea  of  any  kind  In  writing  was 
filed, and  when  the cssewas called  by  Jadge 
Westmoreland  In  Its  order  on  thedockets 
plaintiff's  attorney  Informed  theconrt  tb&t 
tbere  was  no  defense  filed,  and  that  he 
would  want  to  take  a  verdict  or  ]adg- 
ment  therein;  that  tlie  ease  was  lonuded 
on  an  acconnt,  and  personal  service  bad 
not  been  bad,  and  tber^ure  a  verdict  was 
neroitsary,  which  would  have  to  be  taken 
on  proof  of  tlie  acconnt  before  the  jury 
impaneled  to  try  tbe  case.  PlHtntiff's 
counsel  did  not  precipitate  tbe  case,  nor 
did  be  then  and  tbere  ask  fur  a  venlict, 
bnt,  tbere  being  no  appearance,  informed 
the  conrt  that  he  was  very  sick  with  a 
violent  headache,  and  did  not  feel  like 
writing  the  verdict,  and  asked  the  court, 
as  there  was  no  appearance  for  tbe  defend- 
ant, and  no  plea  filed,  to  permit  him  to 
call  later  In  tbe  day,  and  take  the  verdict, 
which  request  the  conrt  granted.  Later 
In  theday  tbn  attorney  did  call  to  takethe 
verdict,  but  the  court  had  adJourne<l  for 
tbe  day,  and,  on  tbe  opening  of  the  court 
oa  Tuesday,  plaintiff  and  bi'S  attorney 
were  present  In  open  court,  and  on  the 
call  of  the  case  liy  tbe  court  for  tbe  pur- 
pose of  trial  and  judgment  proof  of  tbe 
account  was  made  by  plaintiff,  and  a  ver- 
dkt  taken  before  a  Jury  then  and  there  Im- 
paneled to  try  tbe  case.  It  was  tbe  duty 
of  defoidant  tobaveappearedon  Monday, 
and  certainly  to  have  appeared  on  Tues- 
day, and  urged  whatever  defense  she 
might  have  bad,  or  have  notified  the  court 
Ibat  it  was  necessary  for  the  case  to  be 
checked  or  delayed,  in  order  that  she  and 
ber  attorneys  might  have  an  opportunity 
of  making  their  defense.  Tbe  attorney 
did  not  appear  on  Monday,  nor  was  the 
attention  of  tbe  court  or  counsel  for  plaln- 
tifl  called  to  any  defense,  or  to  the  necessi- 
ty of  checking  or  postponing  or  continu- 
ing the  case  until  counsel  might  appear. 
Platntlfl  was  ignorant  tbat  coonael  had 
marked  tbelr  names  to  the  ease  or  bad 
answered  the  same.  He  knows  that  no 
written  defense  was  filed,  and  that  the 
case  was  sailed  and  set  for  the  second 
cane  for  Monday.  It  appears  tbat  defend- 
ant was  repreaeoted  by  three  eminent 
lawyers,  and  tbat  Judge  Pbndlbton 
aiKo  was  representing  ber,  and  plaintiff 
insists  tbat  there  was  counsel  safficlent  to 
have  appeared  for  her  both  on  Monday 
and  Toeeday.  No  advantage  has  been 
taken  of  defendant,  and  be  insists  that  the 
law  should  be  enforced  In  his  favor.  If  he 
had  not  beer  present  and  represented  by 


his  counsel  on  the  call  of  his  case  on  Mon< 
day,  his  case  would  have  been  diarafssed. 
Cnder  tbe  circumstances  set  forth  n  bora 
hia  case  went  over  as  nnfinlsbed  business, 
and  was  properly  called  on  Tuesday,  and, 
having  appeared  in  open  court,  and  made 

ftro'of  of  his  account,  and  obtained  tha 
udgment,  the  same  Is  valid,  and  ought  not 
to  beset  aside,  etc.  He  Hlleges  that  defend- 
ant was  not  actively  defending  the  case, 
and  tbat  her  defense  was  plodding  and 
inactive,  If  any.  He  further  alleges  tbat 
she  has  no  valid  defense,  and  does  owe 
blra  tbe  amount  seed  for,  and  that  be  has 
performed  bis  contract  and  his  duty  as 
an  architect;,  and  there  Is  no  reason  wby 
ber  defense  could  not  have  been  made  by 
ber  in  writlng,so  that  plaintiff  could  have 
known  of  It, Instead  of  a  mere  answer  be- 
ing made.  This  answer  was  sworn  to, 
and  plaintiff  produced  affidavits  showing 
tbat  tbe  case  was  set  for  Monday,  Decem- 
ber 7tb,  as  appeared  by  list  of  cases  fur- 
nished tbe  deputy  clerk;  tbat  on  Monday 
plaintiff's  attorney  appeared,  and,  when 
the  case  was  nailed,  announced  ready, and 
told  the  court  tbat  there  was  no  defense 
filed,  and  no  appearance  lor  defendant, 
and  asked  the  court  to  permit  him  to 
take  a  verdict  later  In  tbe  day,  as  be  was 
then  quite  sick,  and  did  not  appear  again 
until  the  next  day;  that  the  case  went 
over  until  tbe  next  day  as  unfinished  busi- 
ness, and  on  tbat  day,  on  the  call  of  the 
case,  plalntitrs  counsel  announced  ready, 
and  Introduced  the  record  ot  a  recorded 
lien,  and  the  oral  testimony  of  plaintiff, 
whereupon  the  court  aubraitted  tbe  ease 
to  ajury.and  the  verdict  was  rendered  In 
open  courts  Mr.  King  was  in  tbe  superior 
court  room  at  the  time  Late  In  the  day 
of  Monday  plaintiff's  counsel  called,  but 
tbe  court  had  adjourned  for  the  day 
Plaintiff's  connsel  made  afiBdavlt,  among 
other  things,  that  before  the  case  was 
called  he  saw  Mr.  Pendleton  In  the  ball  be- 
tween tbn  rooms  where  the  city  and  supe- 
rior courts  were  held.  Judge  Van  Epps 
certified  that  tbe  case  was  reached  iu  I tn 
regular  order  on  the  call  of  the  docket  by 
bim  on  November  27,  1891,  and  was  as- 
signed (or  trial  as  the  second  case  for  Mon- 
day. December  7th,  in  the  second  division 
o(  tbe  city  court  before  Judge  Webtmobr- 
LAND.  It  was  stated  by  Judge  Wbst- 
uuRKLAND  as  a  fact  within  bis  knowledge 
that  the  call  of  the  docket  at  which  this 
case  was  set  was  the  flrat  call  at  which 
there  had  been  any  setting  o(  cases  for 
two  divisions  u(  the  city  coort,  and  that 
tbere  was  a  good  deal  o(  contnalon  In  ar- 
ranging tbe  buslDeaa;  also,  the  conrt 
stated,  at  the  time  tbe  verdict  was  askeii 
for  on  Tuesday  morning  the  jury  was  be- 
ing stricken  In  another  case,  and  he  In- 
quired If  tbe  case  was  defended,  and  coun- 
sel tor  plaintiff  replied  tbat  it  was  not  de- 
fended, and  tbe  verdict  was  then  rendered. 

TboB.  W.  Latham,  for  plaintiff  In  error. 
CalboaBt  King  A  Spalding,  tov  defendant 
In  error. 

PbbCobiuc  Jndisment  affirmed. 
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RICHMOND  4  D.  B.  CO.  t.  GABNBR. 
(Supreme  Court  of  Georgia.    Oct  14.  1892.) 
Mmtbb  and  Sbrtakt— Injokt  to  Rjjlboad  £m- 

PLOTB  —  EtIDBNCB  —  HOBTOABT  TABU»— C03I- 
TBIBUTOBT  NeOUOBKOB. 

1.  The  defendant,  on  the  trial  of  an  action 
against  a  railroad  company  for  personal  inju- 
nea,  having  introdncea  testimony  tending  to 
show  that  Uie  plaintiffs  Impaired  phyrical  con- 
dition was  the  result,  not  of  the  injntiea  alleged 
in  the  declaration  to  have  been  sustained,  but 
of  rheumatism,  which  he  had  contracted,  and 
from  the  effects  of  which  he  had  suffered,  long 
before  sndi  alleged  injuries  occurred,  there  was 
DO  abuse  of  disisetion  In  allowing  the  plaintifF, 
after  testifying  in  rebuttal  that  he  had  nerer 
been  afflicted  with  rheumatism  prior  to  the 
time  he  was  injured,  to  accoant  for  the  absence 
of  his  wife  from  the  trial  by  stating  that  she 
was  drained  at  home  by  the  sickness  of  her 
children,  it  being  manifest  that  she  bad  knowl- 
edge of  facts  which  would  make  her  an  imitor- 
tant  witness  concerning  this  Issue,  and  Uie  court 
stating,  in  effect,  that  the  testimony  explaining 
her  aroenoe  was  admitted  only  because  the  non- 
prodaction  of  her  as  a  witness  might  be  the 
■abject  of  unfavorable  comment  against  the 
plaintiff  before  the  jury. 

2.  The  evidence  Delng  conflicting  as  to 
whether  or  not  the  plaintiff^s  injuries  were  per- 
manent, It  was  not  error  to  admit  in  his  be- 
half the  mortality  and  annuity  tables  in  TO  Ga., 
to  idd  the  jury  in  arriving  at  a  proper  amount 
of  damages  In  ease  they  would  determine  that 
the  injunes  were  permanent,  and  that  the  plala- 
tiff  was  entitled  to  recover. 

3.  The  evidence  showing  that  the  plaintiff, 
an  employe  of  a  railroad  company,  in  the  course 
of  his  duty,  in  the  daytime,  after  ezamining  a 
ladder  resting  against  a  coal  car,  and  tesung 
the  secnrit?  of  its  position,  had  safely  ascended 
ft,  and  that,  while  he  was  engaged  in  doing 
some  necessary  work  In  the  car,  the  ladder, 
without  his  knowledge,  was  removed  by  an- 
other employe  of  the  oompany,  who  in  a  short 
time  replaced  it  against  the  car  apparently  in 
tlie  same  position,  and  that,  upon  the  plaintifTs 
attempting  to  descend,  without  re-examining 
the  ladder  or  again  tesUns  the  safety  of  ite 
position,  ft  slipped  from  under  him,  and  he  fell 
and  was  fnjured,  It  was  a  question  of  fact  for 
tiie  determination  of  the  jury  as  to  whether  or 
not  the  plaintiff  was  guilty  of  any  negligence 
oontributtng  to  the  injury.  This  question  hav- 
ing, nnder  proper  Instructions  from  the  court, 
been  decided  by  the  jury  in  his  favor,  the  ver- 
dict will  not  be  disturbed. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlnnta;  How- 
ard Van  Eppb,  Judge. 

Action  by  J.  A.  Garner  aKalnst  tbe  Blcb- 
mond  &  Danville  Railroad  Coinpany  for 
peraooHl  fajurlea.  Verdict  tor  platntifT. 
Detendant'B  motion  for  a  new  trial  was 
overrnled,  and  It  brings  error.  Affirmed. 

ThetoliowloK  is  the  official  report: 

Garner  sued  the  railroad  company  tor 
damages  from  personal  injurlea,  which  he 
ollefced  he  sustained  from  the  lalling  of  a 
ladder  while  be  was  upon  It  attempting 
to  descend  from  tbe  cars  of  defendant, 
upon  which  it  bad  become  necessary  for 
him  to  Ko  as  an  employe  of  defendant. 
Heallesed  tbat,  after  ascending;  Into  tbe 
car  npon  the  ladder  safely,  an  employe  or 
employes  of  defendant  moved  tbe  ladder, 
and  replaced  ft  in  a  negligent,  careless, 
and  Insecure  way.  so  tbat  when  be  went 
upon  it  in  descending  It  fell  with  him.  Hla 
declaration  described  hla  Injories,  and  al- 
leged that  bewould  eontlnoe  permanently 


to  snfter.  Ho  was  given  a  verdict  for  $TW, 
and,  defendant's  motion  for  new  trial  be- 

injc  overruled,  it  excepted. 

The  grounds  of  tbe  motion  were  that 
tbe  verdict  was  contrary  to  law,  evidence, 
etc.,  and  the  charge  of  the  court ;  that  the 
verdict  was  so  decidedly  contrary  to  tbe 
evidence  as  to  shock  tbe  moral  sense;  and 
that  the  verdict  showed  bias  and  prejudice 
In  the  jury  against  defendant.  Also  tbat 
the  court  erred  In  permitting  plaintiff  to 
testify  that  bis  wife  was  absent  from  tbe 
trial  because  she  was  detained  at  home  by 
the  sickness  of  her  little  children,  over  the 
objection  of  defendant  tbat  this  evidence 
was  irrelevant  and  immaterial,  and  did 
not  tend  to  throw  light  upon  any  of  tbe 
Issnes  In  the  case.  In  a  note  to  this  ground 
the  court  statea:  "Before  this,  evidenfie 
had  been  introduced  tending  to  show  tbat 
plaintiff  had  been  confined  to  his  house 
lor  some  time  previous  to  the  occurrence 
in  question,  wltb  rheumatism,  a  fact  which, 
of  course,  his  wife  would  Itnow  mnch 
about."  The  court,  in  allowing  her  at». 
sence  to  be  accounted  for,  stated  aa  foU 
lows,  In  the  bearing  of  the  Jury,  restricting 
the  purpose  for  which  the  testimony  was 
admitted :  **I  have  ruled  upon  the  matter. 
I  only  admit  it  because  the  nonproductlon 
of  the  wife  might  be  a  subject  of  comment 
to  the  Jury,  upon  tbe  Idea  that  she  would 
not  sustain  tbe  plaintiff's  teutimony  it  she 
were  produced;  but  only  as  accounting 
for  a  wllnesfl  who  stood  In  a  certain  rela- 
tion to  this  man's  sleknesa,  If  be  were 
sick.  **  Also  that  the  verdict  was  contrary 
to  tbe  following  portion  of  the  charge: 
"PlalntllT  was  bound  to  use  ordinary  care 
or  common  prudence  throughout  the  en- 
tire transaction  of  going  on  the  ladder  or 
coming  down  again,— such  care  and  dili- 
gence as  every  prudent  man  would  nae  un- 
der tbe  same  or  similar  circumstances; 
and  if,  by  using  this  degree  of  care,  he  cuu!d 
and  ought  to  have  discovered  tbat  the 
ladder  was  not  properly  adjusted  and  sale 
for  use  before  he  undertook  to  ase  it,  or  It 
he  was  guilty  of  any  negligence  in  his  way 
of  getting  on  it,  or  attempting  to  come 
down  ft,  OF  otherwise  In  his  conduct  In 
that  transaction,  whicheontrlbueed  to  his 
getting  hurt,  he  cannot  recover."  Fur- 
ther, that  the  court  erred  In  admitting  in 
evidence  the  tables  In  7U  Ga.  843-848,  of  ex- 
pectancy and  annuity,  the  same  having 
been  objected  to  when  offered,  on  tbe 
ground  that  tbe  evidence  showed  the  in- 
juries were  not  permanent  In  any  senite, 
but  might  last  two  or  three  years.  Be- 
cause the  evidence  showed  that,  If  plaintiff 
was  Injured  at  all, it  was  through  bis  own 
fault  and  cnrelessneHS. 

The  case  was  tried  on  November  IS, 
189],  and  tbe  evidence  for  plaintiff  was  to 
the  effect  that  the  Injury  was  Inflicted 
about  July  IS,  1889.  There  was  testimo- 
ny for  hlnr  that  In  the  discharge  of  his  du- 
ty he  went  upon  a  car  by  a  ladder  placed 
against  the  side  of  tbe  car,  and  that,  be- 
fore he  went  to  descend,  the  ladder  had 
been  moved  without  his  knowledge,  and 
replaced  luBecarely,  and,  supposing  it  safe, 
it  having  been  replaced  about  tbe  same 
place  he  had  put  it,  he  went  upon  it  to 
descend,  and  it  fell  with  him,  and  Injured 
him.   There  was  much  evidenea  as  to  his 
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iiilurieq.  He  testified, amonf; other tblng^t 
tbac  be  was  38  years  old ;  that  be  was  Id 
bed  or  abuut  his  room  Tor  aboat  two 
weeks  from  the  Injary,  and  wastreated  by 
a  physician  about  eight  months;  that  he 
attempted  to  go  back  to  work,  bat  could 
not  do  lull  work;  tbat  he  suffered  "pow- 
eiful,"— cunld  not  tdll  bow  mncbbeBanered 
tor  about  eight  months  In  bli  knee  and 
ankle;  tbat  since  be  was  hurt  It  had  been 
two  years,  and  bis  ankle  hurt  blm  at  the 
time  ol  the  trial,  and  be  had  to  be  carefal 
In  walking,  or  It  would  get  a  wrench; 
tbat  he  cuuld  not  straigbtPD  bis  legeutlre- 
iy,  and  If  he  turned  his  ankle  in  a  certain 
way  it  hurt  him;  tbat  it  was  not  nearly  so 
strong  as  before  the  injury;  that  taevonid 
not  du  as  bard  work  now  as  he  could  be- 
fore; that  there  was  a  heap  of  work  be 
could  not  do  now  that  be  could  do  before, 
etc. ;  tbat  at  the  ordinary  run  of  work  be 
cuuld  do  now,  compared  with  wbat  he 
eonld  do  before  the  injury,  not  more  than 
two  thirds  as  moch;  that  a  full  month's 
work  In  bis  former  employment  was  950, 
aoA  tbat  where  he  was  now  employed 
beicot  92  a  day ;  that  be  was  now  dolnj; 
carpenter  work,  and  had  a  pat'lner  work- 
ing with  him,  and  when  they  got  into  ft 
place  where  he  conld  not  go  about  his 
partner  went  In  and  did  the  work  that  he 
could  not  get  at,  and  he  did  the  best  he 
eonld.  He  denied  tbat  be  bad  bad  rheu- 
matlam  before  the  injury,  or  that  he  had 
so  stated.  A  physician  teEttitled  that  be 
bad  examined  plaintiff  within  the  last  few 
days,  and  stated  tbat  he  bad  found  bis 
1^  in  such  a  condition  as  made  it  very 
difficult  to  straighten  It  at  all;  tbat  be 
(witness)  was  unable  to  straighten  it  at 
all  withont  prodnclng  great  pain  and  Buf- 
fering, and  a  great  deal  of  tension  upon 
thorn  tendons  on  the  side;  tbat  there 
seemed  to  be  a  want  of  motion  In  the 
tendon  of  one  of  the  muacles, — no  absolute 
catalysis,  however;  tbat,  In  other  words, 
there  seemed  to  be  a  want  of  free  motion, — 
an  Inability  to  exert  the  will  power;  tbat 
he  examined  plaintiff's  ankle  somewhat 
auperficlally,  because  be  conld  not  see  tbat 
there  was  anything  outside  of  wbat  was 
stated  to  blm  upon  which  be  could  base  a 
positive  statement;  tbat  what  cauHed 
plaintiff's  condition  It  would  be  Impossible 
to  say,  further  than  some  violent  can^e; 
that  there  bad  been  some  previous  Injury 
to  the  knee  or  limb;  that  be  (witness) 
would  draw  the  conclusion  tbat  it  hap- 
pened from  some  violent  injury,  for  it 
seemed  to  be  the  result  of  some  previous 
inflammatory  condition ;  tbat  all  injuries 
wblch  Involve  the  articulation  of  the  knee 
were  very  slow  In  recovery,  and,  If  it  did 
not  recover  within  a  reasonable  time,— In 
the  course  of  a  year  or  eighteen  months, 
—it  might  be  Inferred  pretty  certainly  tbat 
tbere  wonld  be  permanent  disability; 
tbat,  If  plalntitt  received  an  Injnry  over 
two  years  ago,  and  witness  found  tbat  by 
Indisputable  evidence  from  the  condition  be 
found  It  in  when  be  made  the  examination 
be  would  give  It  as  his  opinion,  based  on 
the  state  of  facts  presented,  that  there 
wonld  be  more  or  less  permanent  disabili- 
ty in  tbat  knee;  that  the  injury  would 
tontlnne,  it  It  ever  got  well,  several  years; 
that  a  protracted  ease  of  rheumatism 


might  have  tbe  same  or  a  similar  effect ; 
that,  if  he  had  assurance  that  plalotltf 
liad  an  attack  of  rboamatlsm,  and  that 
It  was  protracted  through  a  series  of 
years,  of  course  bis  Inference  would  be 
that  It  resulted  from  tbe  rheumatism; 
that  possibly  this  fall  could  have  produced 
It,  or  rheumatism  eonld  have  caused  it; 
tbat  be  bad  no  way  ot  determining  tbe 
way  It  was  produced,  except  his  own 
statement,  and  wbat  Dr.  Carmichael  told 
him.  Dr.  Carmichael  testlQedthat  he  was 
called  to  see  plalotltf  about  the  lattter 
part  of  July,  1889,  and  found  him  suffering 
with  bis  right  leg  and  foot,  wblch  were 
terribly  swollen ;  that  bo  was  suffering 
considerable  pain  from  It,  and  the  Indlca- 
tioDs  were  that  be  had  received  a  lick  ot 
some  kind  on  the  knee  or  side  of  tbe  knee; 
that  the  kneepan  bad  been  struck  with 
something,  and  tbe  entire  knee  was  swol- 
len, and  seemed  to  be  very  painful,  as  was 
also  the  foot;  tbat  he  could  not  deter- 
mine Just  then  whether  the  kheepan  was 
broken  or  crashed,  but  supposed  It  might 
be  from  the  amount  of  swelling,  and  be 
treated  him  for  this  (or  some  little  time; 
that  he  saw  him  occasionally  for  seven  or 
eight  months,  and  gave  him  treatment  oc- 
casionally for  It;  that  plaintiff  com- 
plained also  of  some  pain  in  tbe  back, 
wblch  witness  supposed  resulted,  accord- 
ing to  the  description  plalntlfl  gave  blm, 
from  having  fallen  from  some  place,  and 
that  this  had  sprained  bis  back;  that  this 
did  not  continue,  however,  as  long  as  the 
pain  in  the  foot;  tbat  when  he  examined 
tbe  knee  after  the  swelling  went  down  tbe 
bead  of  the  thigh  bone  seemed  to  have 
been  Injured,  not  broken,  but  possibly  a 
slight  fracture;  that  he  did  nut  remember 
bow  long  before,  plaintiff  could  go  to 
work,  but  It  was  bis  recollection  that 
plaintiff  tried  to  work  some  daring  the 
winter,  but  had  to  give  It  up;  that  before 
plain  tiff's  leg  was  In  such  a  condition  that 
he  could  db  work.  In  Justice  to  himself,  It 
was  the  folluwlng  spring;  tbat  he  had  ex- 
amined the  leg  lately,  and  there  seemed  to 
be  injuries  which  witness  mentioned,  so 
tbat  plaintiff  could  not  straighten  tbe  leg, 
except  so  far  as  the  contraction  would  al- 
low; tbat  tbe  Joint  seemed  to  be  Injured, 
and  a  consequent  loss  of  perfect  mobility; 
that,  as  a  matter  of  course,  as  the  effect 
ol  Bucb  Injuries,  the  leg  would  be  weak, 
and  tbe  ability  to  work  as  alaborlngman 
ur  as  a  carpenter  in  kneeling  under  cars 
wonld  be  lessened,  witness  supposed, 
about  one  third;  that  tbat  was  a  perma- 
nent condition;  that  be  should  say  tbat- 
the  atrophy  of  the  muscles  and  the  con- 
traction of  the  tendons  In  a  younger  per- 
son might  be  relieved;  tbat  he  had  prac- 
ticed in  plaintiff's  family,  and  plaintiff  had 
no  rheumatism  before  the  injury;  that  he 
supposed  the  pain  continued  yet  to  a  cer- 
tain extent,  and  It  would,  In  bis  opinion, 
be  permanent;  that  be  had  been  plaintiff's 
physician  for  about  six  months  before  tbe 
injury,  bad  known  him  about  a  yeor,  and 
was  sometimes  called  In  to  see  tbecblldren 
when  they  were  sick;  that,  as  to  plain- 
tiffs condition  for  a  week  or  ten  days  be- 
fore tbe  injnry,  he  was  unable  to  state; 
that  he  believed  it  was  tour  days  after  the 
injury  that  he  was  called  in  to  see  plain- 
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tiff;  tliRttaegave plaintiff alittle morphine, 
lie  anpposed,  to  quiet  the  pain,— be  (li<l  not 
remember  JnBt  what  be  Rave  blm,  bat  the 
treatment  was  BUggeated  by  tbe  condi- 
tion,—a  Hnlment,  probably,  to  rubtbelefc, 
possibly  a  little  aconite,  or  some  other 
sedative,  etc.;  that  bis  bill  for  treating 
plalDtlff  was,  he  thought,  aboat  $100.  A 
witness  testified  that  at  the  time  plaintiff 
was  Injnred  be  was  norklng  for  defend- 
ant, and  that  he  (witness)  moved  the  lad- 
der, and  aet  it  back  against  the  car  plain- 
tiff was  In,  right  bach  ot  where  plaintiff 
was ;  that  bejust set  It  up  alonieshle  tbecar, 
and  did  not  notice  anything  more:  that 
when  he  put  the  ladder  back  he  did  not 
steady  It  In  place,  but  only  placed  It 
■gainst  the  car,  because  be  was  fna  harry 
to  get  through  by  whistling  time;  that 
he  saw  Plaintiff  when  befell;  that  when 
plaintiff  got  on  the  ladder  to  comedown 
It  "acooted"  ont  from  nnder  him,  and 
when  It  got  down  it  "cotcbed"  his  leg  be- 
t\veeu  the  rbnnda;  that  he  and  the  others 
asked  plaintiff  what  had  done  it,  und 
what  was  the  way  it  happened,  and  plain- 
tiff said,  "Tea,  he  was  hurt," and  he  asked 
plontiff  If  he  wanted  him  to  help  him 
home,  and  plaintiff  said,  "No,  he  could  go 
by  himself;"  that  then  they ''hoped"  blm 
over  there  to  a  house,  and  the  boys  gave 
him  two  sticks,  and  he  hobbled  off  after 
the  whistle  blew,  In  about  twenty  min- 
utes, and  witness  never  saw  him  nny  more 
In  two  or  three  days;  that  plaintiff  had 
been  there  the  day  before,  and  the  day  be- 
fore that;  and  whether  he  had  been  suffer- 
ing with  rheumatism, betorethataccldpnt, 
witness  did  not  remember;  that  prior  to 
that  accident  he  never  saw  plaintiff  on 
crutches.;  that  whether  plaintiff  saw  htm 
when  he  placed  the  bidder  he  did  not 
know;  that  be  saw  plaintiff  going  up 
the  ladder,  bat  did  not  know  whether 
plaintiff  could  see  him  ouraiog  up  to  get 
the  ladder;  thought  plaintiff  could  not  see 
him,  because  he  had  his  back  to  witness, 
looking  at  the  other  man  npthere.  Plain- 
tiff's brother-in-law  testified,  among  other 
things,  that  If.  before  the  Injury,  plaintiff 
had  ever  had  rheumatism,  be  (witness) 
never  heard  of  it. 

For  the  defendant  much  evidence  was 
Introduced,  to  the  effect  that  plaintiff  was 
suffering  from  rheumatism  before  and 
about  the  time  of  the  alleged  Injury,  and 
had  so  stated;  that  he  was  in  a  very  bad 
fix  from  rtaeomatlHm.  his  ankles  and  legs 
being  very  badly  swollen;  that  he  was  on 
crutches,  and  said  It  was  necessary,  be- 
cause  he  had  rheumatism  ;  that^t  wassome 
time  during  the  month  of  August,  1890, 
when  plaintiff  left  the  employment  ot  de- 
fenf'ant,  and  the  reason  he  gave  for  leav- 
ing was  that  he  got  a  better  position; 
that  plaintiff  stated  he  was  taking  medi- 
cine for  the  rhenmatlsm;  that  he  com- 
plained of  rheumatism  to  a  witness  before 
the  ladder  fell,  and  the  witness  visited 
blm,  assisted  him  while  he  was  In  bed, 
rubbed  him,  and  did  everything  he  could 
for  him:  that  before  the  ladder  fell  plain- 
tiff had  been  wearing  a  carpet  shoe;  that 
this  witness  did  not  see  the  ladder  moved, 
and  nobody  else  did.  and  he  knew  that  no- 
body saw  It  moved  because  be  was  stand- 
ing around  there,  and  woald  have  seen  It  il 


It  was  done ;  that  be  knew  the  ladder  was 
not  moved,  becanae  he  was  watching 
plaintiff  as  he  went  ap,  and  thought  he 
would  watch  plaintiff  as  he  came  down, — 
just  thought  be  would  watch  how  be 
could  get  along,  be  was  crippled  so;  his 
leg  was  swollen  up  with  rheumatism ;  that 
nobody  moved  the  ladder  after  plaintiff 
got  on  It;  that  was  what  he  meant  to 
say ;  that  be  did  not  mean  to  say  that  no- 
body moved  It  after  plaintiff  got  up  there; 
that  this  witness  saw  the  ladder  fall  with 
plaintiff,  and  he  thought  plaintiff's  leg  did 
get  between  theroonds.and  was  wrenched ; 
that  the  day  the  ladder  fell  plaintiff  was 
not  In  the  emloyment  of  defendant  at  aU, 
but  waa  off  sick,  and  Jnat  came  there  of 
his  own  accord;  that  when  plain  tiff  start- 
ed down  the  ladder  there  had  been  a  shower 
of  rain,  and  the  ground  was  slippery 
where  the  ladder  was  placed,  and  when 
he  got  down  twoor  three  steps  the  ladder 
slid  down;  that  plaintiff  worked  all  of 
July,  1889,  and  worked  a  month  in  Au- 
gust, and  was  off  the  whole  of  September 
and  October,  1889;  that  when  be  waa 
hurt  there  a  witness  saw  him  everyday; 
that  this  witness  was  timekeeper  for  de- 
fendant, and  plaintiff  used  to  come  In  dur- 
ing the  months  of  July  and  Augast,  18N9. 
and  report  any  of  the  men  that  were  ab- 
sent, a  bait  doien  times  a  day.  and  during 
these  Intervals  made  no  report  about  be- 
ing hurt,  and  the  witness  beard  of  the 
claim  of  his  being  injured  the  Monday 
morning  before  the  witness  testified;  that 
abont  the  I5th  or  20tb  of  September,  or  it 
might  have  been  in  August,  he  carried 
plaintiff  hl«  check, and  got  him  to  sign  the 
roll,  and  heard  plaintiff  complain  of  hav- 
ing rheumatism ;  that  witness  believed 
there  was  a  notice  stuck  up  on  the  bulletio 
board  ordering  foreman  of  gangs  to  re- 
port any  accident  that  might  happen,  and 
bfs  understanding  was  that  the  men  re- 
ceived tbeorders  verbally, too;  that  plain- 
tiff himself  reported  persona  injured  to 
him,  and  at  the  time  he  claims  to  have 
been  Injured  made  no  report  to  blm  of  the 
Injury;  that  plaintiff  was  paid  full  salary 
for  July,  witness  thought,und  torAngust; 
that  witness  had  rubbed  out  of  a  book 
where  plaintiff  lost  some  days  marked  la 
July  that  plaintiff  was  given  payfor;  that 
those  rnbbed-oat  days  represented  days 
that  plaintiff  lost  In  July,  and  witness  al- 
lowed plaintiff  for  them ;  that  witness 
erased  them  at  the  time  lie  made  up  the 
pay  roll  beeauae  the  master  mecbanle 
stated  be  was  going  to  pay;  that  the  ab- 
sent days  were  about  fifteen ;  that  plain- 
tiff was  reported  absent  on  those  days, 
and  witness  raarked^Abst^nfubovethem, 
and  after w ard s,  w hen  the  maetermecbanlc 
stated  he  was  going  to  pay  these,  witness 
rubbed  those  out,  and  paid  plaintiff  for 
the  fall  month,  etc.  The  master  mecbanle 
of  defeDdanttestlfled  that  plaintiff  claimed 
to  him  to  be  affeitted  with  rheumatlsna, 
but  witness  could  not  swear  as  to  tbe 
date;  that  witness  first  heard  of  a  claim 
of  plaintiff  by  reason  of  the  fall  some  time 
after  jilaln tiff  stopped  work  for  defi^ndaut; 
that  plaintiff  randu  no  report  of  anylnjury 
to  witness,  and  It  was  plaintiff's  duty  to 
makeltto  plaintiff's  Immediate  foreman 
and  the  foremnn  to  wltueaa.  Another  wit- 
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oefis  teetlffed  that  before  the  fall  of  the 
ladder  horarttilitg  had  been  tbn  matter 
with  platDtltf, — not  mach,  It  aeemetl  to 
witness,  bat  plaintiff  wbm  ''sorter"  Hmp* 
Ins  around  a  little;  that  hla  recollection 
was  that  plaintiff  was  off  only  at>oat  two 
days  after  he  fell,  hot  It  mltcht  be  more; 
that  after  about  two  days  plaintiff  came 
backwards  and  forwards,  but  would  not 
settbereasBoonaBthereBt;  besald  hewae 
not  so  well,  and  he  would  ko  back  home 
dlrcctlj ;  besald  he  was  hurt  with  thattall ; 
be  said  be  could  not,  lor  the  bart  of  bis 
les.getout  as  soon  as  the  bands  did;  that 
one  or  two  momlnKS  before  plaintiff  fell 
be  came  down  there  late;  that  before 
plaintiff  fell  he  never  knew  him  to  jro  home 
before  tbe  day's  work  was  over  because 
bis  leg  hurt  htm ;  that  when  plaintiff  we^t 
off  before  be  fell  witness  did  not  know  11  it 
was  becanae  bis  leg  bnrt  him;  that  up  to 
the  time  tbe  ladder  fell  on  plaintiff  be  bad 
not  been  away  from  there  much,— some- 
times twohoursatatlme;  had  not  missed 
any  whole  days ;  If  he  did,  witness  did  not 
remember  It,  but  he  did  soroetfrnes  after 
tbe  ladder  tell;  that  some  days  he  would 
bobble  down  on  his  crutch,  and  start  to 
go  to  work,  but  wltnees  never  saw  him  on 
crntebea  before  the  ladder  tell;  that  he 
missed  plaintiff  about  a  week,  he  thought, 
before  the  ladder  fell  on  him,  and  after  the 
ladder  fell  on  him  missed  bim  "ridbt 
smart;"  that  if  be  saw  him  with  crutches 
before  the  ladder  fell  he  had  forgotten  It; 
be  knew  be  was  hobbling  around  there, 
but  he  forgot,  etc.  Another  witness  testi- 
fied that  In  June,  July,  August,  and  Sep- 
tember, 1889,  plaintiff  said  he  was  afflicted 
with  rtienmatlsm,  and  wanted  to  borrow 
money  to  buy  medicine;  that  bis  feet  were 
all  swollen  up,  and  his  legs  swollen  con- 
siderably, etc.  This  witness  also  testified 
that  the  evening  plaintiff  was  to  leave  the 
service  of  defendant  he  said  it  was  because 
of  tbe  BwelHng  from  the  fall.  Another 
witness  testified  that  Id  tbe  fall  of  1889 
plaintiff  asked  blm  for  an  order  tor  medi- 
cine, and  witness  understood  him  to  say 
he  wanted  it  on  account  of  the  rheuma- 
tism; and  during  the  fall  and  winter  of 
1889  and  1^90  one  of  plaintiff's  feet  was 
very  much  swtillen.and  one  or  both  kueee, 
and  for  some  months  he  waa  In  almost  a 
crippled  ei indi  tlon ;  that  witness  first  heard 
that  plaintiff  had  been  rlalmingr  to  hare 
been  Injured  by  the  fell  at  the  end  of  the 
summer  or  in  tl|e  fall  of  1889:  and  that 
plaintiff  did  not  say  that  it  had  any  con- 
oectlon  at  all,  that  witness  recollected, 
with  rheumatism ;  that  when  wltneHS  first 
noticed  plaintiff  hobbltug  or  limping  he 
did  not  recollect,  but  It  was  only  along 
gradually  that  plaintiff  became  so,— not 
In  a  day  or  week.  The  surgeon  of  defend- 
ant testified  that  be  examined  plaintiff 
shortly  before  tbe  trial,  examining  his 
Joints  closely,  and  comparing  them  with 
the  ankle  and  knee  ot  tbe  other  leg;  that 
be  could  discover  no  evidence  of  Injury  to 
tbe  kuee  or  ankle,  could  detect  no  differ- 
ence between  tberlght  and  tbe  left  knee  or 
between  the  right  and  left  ankle;  that 
they  were  apparently  exactly  alike,  no  evi- 
dence of  swelling  In  the  Joints  or  of  enlnrge- 
ment  In  the  bones;  that  there  was  no 
cause  to  deprive  plaintiff  of  any  use  of  tbe 


knee  and  ankle  that  witness  could  detect 
at  ell:  that  plaintiff  said  his  knee  was 
stiff,  but  witness  could  not  see  that  it 
was,  and  could  not  see  any  reason  why  It 
•bonld  be;  that  witness  did  not  detect 
any  tblckneaa  of  the  Joints  that  could  ac- 
count for  any  stiffness ;  that  witness 
should  think  that  any  Injury  to  the  kuee 
or  ankle  that  would  result  In  stiffness 
would  leave  some  thickness  or  enlarge- 
ment that  could  be  detected:  that  a  Joint 
wbieb  returned  to  Ita  absolute  normal  ap- 
pearance, as  compared  to  tbe  other  one* 
was  generally  as  good  as  the  otber  one ; 
and  tbat  witness  did  not  see  any  signs  of 
rbenmatism  about  plaintiff's  knee. 

Jnckaon  A  Jackaoa,  for  plaintiff  In  er- 
ror. Qlean  <ft  SlatoUt  for  dtfendant  la 
error. 

Pbb  CuBiAH.  Judgment  afflrmed. 


(91  Oa.  IS) 

PBASB  V.  STATB. 
(Supreme  Court  of  Qe'^rgla.    Oct  12,  18824 
Csiin:4AL  Lav  —  Ssttino  Asidb  Vbkdiot—  As> 
BEKCB  OT  Witness— MiscOMDUOT  or  CoDiUBi^ 
Nsw  Trial — N b wlt- Disco vbkbd  Evidbncb. 

1.  The  absence  of  witnesses  ii  oo  groand 
for  setting  aside  a  verdict  wheu  It  does  not  ap- 
pear that  a  continuaDce  was  asked  on  the 
ground  of  such  absence,  and  it  does  appear 
that  every  reasonable  facUity  for  obtaining  the 
presence  of  the  witnesses  was  extended  to 
ooansel  for  the  accased  by  the  presidiog  judce. 

2.  When  counsel  linproperlv  and  repeatedly 
interrupts  opposing  counsel  while  engaged  ta 
addreBsing  the  jury,  it  ia  not  error  for  the  pre- 
siding judge  to  direct  the  former  to  take  his 
■eat 

3.  A  new  trial  will  not  be  granted  on  the 
grountl  of  newly-discovered  evidence,  the  effect 
of  which  would  siniply  l>e  to  ioipeacb  witDesaes 
who  testified  against  the  movant  at  tbe  trial, 
especially  wbea  it  appears  that  by  tbe  exercise 
of  due  diligence  this  evidence  miffit  easily  have 
been  ascertained,  and  tbe  attendance  of  tbe 
witness  procured. 

4.  Alleged  newly-discovered  evidence,  tend- 
ing to  show  that  the  killing  of  tbe  deceased  by 
the  accused  was  justifiable  .homicide  in  self-de- 
feoBe,  is  no  ground  for  a  new  trial  when  the 
defense  set  up  by  the  prisoner  in  his  statement 
wag  lulling  by  misadventure,  and  there  Is  no 
affidavit  in  the  record  deposing  to  the  credibili- 
ty  ot  the  newly-discovered  witness,  and  when, 
nnder  all  the  evidence  in  the  case,  there  is  no 
probabiUtr  that  the  evidence  of  this  witness 
would  change  the  resnlt  of  the  former  trial. 

6.  There  was  no  error  tn  the  various  rul- 
ings of  the  court  complained  of.    The  evidence 
fnlly  warranted  the  verdict  and  a  new  trist 
was  properly  refused. 
(Syllabus  by  tbe  Coort)  . 

Error  from  superior  court,  Cobb  coun- 
ty :  aROHGB  F.  GOBKK,  Judge. 

Augustus  Pease  was  convicted  of  mnr> 
der.  His  motion  for  a  new  trial  wasorer^ 
ruled,  and  he  brings  error.  Aftlrmed. 

The  following  Is  the  official  report: 

His  motion  contained  tbe  general 
grounds  that  tbe  verdict  was  contrary  to 
law,  evidence,  etc.  Also  tbe  following: 
Ckiunsel  for  defendant  was  excused  by  the 
presiding  Judge  from  attending  Cobb  su- 
perior court  (the  court  In  which  the  trial 
ocrurre<j)  on  Monday  of  tbe  special  term 
(at  which  the  trial  took  place)  In  order 
that  be  might  attend  the  city  court  of  At- 
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lanta.  Be  was  the  only  a  ttorney  lor  de- 
foudants,  and  was  engaged  In  a  case  la 
tbecliy  court.  Defendant  seyR  he  had  no 
notice  of  a  true  bill  being  found  by  the 
grand  Jury  until  Tuesday  luorulng  of  the 
special  term.  On  that  morning  his  coan* 
sel  iindertool£  to  get  the  solicitor  general 
to  agree  that  the  case  should  be  set  down 
fur  a  certain  day,  which  the  solicitor  re- 
fused to  do.  Pefendant's  counsel  then 
called  the  attention  of  the  judge  to  the 
fact  that  he  eubpoena&il  some  wltnesBes,— 
Ella  Pease,  Allen  fSatterwhlte,  and  others, 
—who  had  failed  to  appear,  and  asked  for 
some  aHsurance  that  the  case  should  not 
be  tried  for  some  definite  length  of  time, 
which  the  court  refused  to  grant,  remark- 
ing that  he  intended  to  try  the  case  when 
ft  came  up,  and.  It  defendant's  counsel 
wanted  the  witnesses,  be  bad  better  be 
gettint;  an  order  tor  tbeiu,— making  this 
remark  in  a  positive  manner,  while  the  Ju- 
rors, who  were  afterwards  to  try  the 
case,  were  in  the  house.  In  obedience  to 
the  directions  of  the  court,  defendant's 
connsti  prepared  an  order  for  the  wit- 
nesses, and  presented  Ittothejudge,  which 
he  signed,  and  then  struck  his  pen  throutih 
his  signature  a  number  of  times,  and  or- 
dered defnndant'B  counsel  to  uue  a  printed 
blank,  which  was  not  to  befound  in  court, 
and  consequently  said  counsel  could  set  no 
order  for  his  witnesses.  Defendant  insists 
that  the  treatment  of  his  sole  counsel  in 
holding  him  In  court,  and  at  the  same 
time  refusing  to  sign  a  written  order  for 
witnesses  who  had  been  subpoenaed,  was 
error.  He  Insists  further,  tnat  the  man- 
ner In  which  the  Judge  remarked  that  he 
in  tended  to  try  the  case  was  calculated  to 
influence  any  Juror  who  might  alterwards 
have  been  one  of  those  sitting  to  try  his 
case;  that  such  Jurors  were  In  the  honse, 
and  were  Influenced  by  said  remarks.  The 
Judge  Iselow  refDsed  to  certify  this  ground, 
except  as  appears  hereafter,  to  wit:  De- 
fendant's counsel  came  to  the  house  of  the 
presiding  Judge  on  Sunday  evening,  pre- 
vious to  the  sitting  of  the  court  on  Mon- 
day. This  speciaj  term  was  called  special- 
ly to  try  canes  In  Jail.  Defendant  bad 
been  In  ]al1  for  some  length  of  time.  His 
counsel  stated  that  he  had  business  iti  the 
city  court  ut  Atlanta,  and  desired  to  be 
present  there.  The  Judge  stated  to  him 
the  facts  In  reference  to  this  case,  and  the 
calling  of  the  court,  and  told  him  the 
court  could  not  be  delayed  by  the  getting 
up  of  defendant's  witnesses,  and  that  de- 
fendant must  bare  bis  witnesses  on  Tues- 
day morning.  Defendant's  counsel  tben 
stated  that  the  witnesses  for  the  defense 
bad  been  subpoenaed,  and  there  would 
not  be  any  delay  on  that  account.  The 
Judge  tnld  him  that  the  case  would  be 
taken  up  Tuesday  morning.  This  coun- 
sel was  not  the  only  counsel  for  defendant 
during  the  trial,  but  another  appeared  In 
tbe  case,  and  was  present  in  court  pre- 
vious to  the  trial.  The  true  hill  was  re- 
turned lutn  court  on  Monday  morning. 
There  never  was  any  suggestion  that 
there  would  not  be  a  true  bill,  and  defend- 
ant's counsel  returned  to  Marietta  at  6:30 
o'clock  Monday  afternoon.  The  Indict- 
ment  was  entered  on  the  docket  Monday, 
and  there  was  aothing  to  prevent  counsel 


getting  tbe  true  bin  that  alternoun.  Tbe 
solicitor  general  says  It  ia  bis  recollection 
that  the  conversation  referred  to  hap- 
pened Monday  evening-  Tbe  Judge  further 
certified:  "In  reply  to  a  good  deal  stated 
in  this  motion  1  desire  to  say  that  never 
at  any  time,  under  any  circumstances,  or 
In  any  case,  I  exhibited  more  forbearance 
and  patience  than  throughout  this  trial. 
There  were  more  tbingt  dona  In  tbla  case 
to  worry  and  vex  the  presiding  Judge  than 
I  baveeverseen  InanycaBe."  On  Tuesday 
morning,  when  attention  was  called  to 
tbe  case,  defendant's  counsel  stated  there 
were  certain  witnesses  he  desired.  The 
court  directed  him  Co  take  orders  for  these 
witnesses,  and  get  them  in  conrt.  ('uunsel 
presented  a  paper,  which  the  Judge  glanced 
at  and  signed.  Some  of  its  featuree  be- 
coming more  apparent,  before  giving  it 
back  to  counsel  he  rend  it  through  closely, 
and.  ou  account  of  the  shape  in  which  it 
was  presented, It  not  being,  In  fact,  an  or< 
der  such  as  would  Justify  an  officer  in 
bringing  a  witness  Into  court,  the  Judge 
suggested  to  counsel  tor  defendant  to  pro- 
cure a  blank  from  the  solicitor  general. 
This  was  dune  oat  of  consideration  for 
defendant's  attorney.  An  order  was  not 
presented.  At  thetime  otadjournment  at- 
tention was  again  called  to  these  wlt- 
nesaea,  and  the  Judge  asked  what  steps 
had  been  taken  to  get  them.  It  then  ap- 
peared that  nothing  bad  been  done.  Die- 
fendant's  counsel  were  asked:  "What do 
you  propose  to  show  by  tbese witnesses?" 
And  the  reply  was  It  was  proposed  to 
show  that  McHenry  was  in  command  of 
the  picnic,  (at  which  the  killing  occurred.) 
and  that  one  other  witness  was  at  the 
picnic.  Tbe  Judge  stated  to  counsel  if  this 
was  all  be  proposed  to  show  by  these  wit- 
nesses he  would  not  delay  the  trial  on 
that  account,  and,  tbe  officer  having  al- 
ready gone  to  Atlanta,  the  aherift  was 
told  he  need  not  send  another.  Defend- 
ant's counsel  now  admits,  after  an  inves- 
tigation by  tbe  court,  and  after  bringing 
the  evidence  of  the  clerk  anddeputy  sheriff, 
that  the  usual  printed  form  wda  furnished 
him  for  taking  orders  against  witnesses. 
This  was  not  filled  out,  and  was  not  pre- 
seo  ted  to  the  Judge.  As  the  judge  remem- 
bers, the  order  presented  did  not  com< 
mand  the  arrest  of  the  witness,  was  di- 
rected to  no  one.  and  was  unaulted  to  the 
purpose  intended.  This  was  Tuesday 
noon,  and  tbe  case  was  not  taken  up  until 
Wednesday  morning,  after  9  o'clock.  It 
counsel  bad  any  wltneBses  he  bad  ample 
opportunity  to  send  to  Atlanta,  and  get 
them,  Tuesday  afternoon.  His  associate 
counsel  went  to  Atlanta  Tuesday  night, 
and  returned  Wednesday  morniuK,  bring- 
ing certain  witnesses,  who  were  not  jiut 
up.  The  judge  was  approaclied  by  the  as- 
sociate counsel  for  defendant  during  the 
trial,  and  asked  tor  advice,  and  was  told 
that  the  associate  counsel  was  allowed  no 
show  In  the  case;  that  he  bad  brought 
witnesses  from  Atlanta  to  the  points  Insist- 
ed  on  in  the  ground  of  newly-dlscoTered 
evidence,  and  that  Moss,  (the  other  conn- 
sel,)  Insisting  that  he  (Moss)  was  leading 
counsel,  refused  to  let  blm  put  them  up. 
Tbe  Judge  told  the  associate  counsel  that 
defendant  bad  a  right  to  select  na  leadlnaf 
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eouDMd  wbom^rer  he  saw  fit.  Defendant's 
eonnsel  waa  not  beld  In  court  more  than 
herein  .set  ont.  He  aaked  no  leave  trum 
court  after  Monday,  and,  it  be  bad  any 
otber  cawi  tbe  ]adge  does  not  remember 
tt. 

Anotber  grronnd  of  the  motion  was  as 
follows:  On  Tuesday  momlnK defendant 
learned  from  Satterwhlte  and  others  that 
Jackson  McHenry  was  In  charge  of  the  pic- 
nic on  the  day  of  the  kllllnfc,  and  defend- 
ant'seonnseldeelred  blmasawUnesB.  The 
sberlCf  sent  a  balUB  to  Atlanta  to  aub- 
pcsna  some  ifrltnesses.  Defendant's  counsel 
obtained  a  subpoena  for  McHenry,  and 
placed  It  In  the  bands  of  the  sheriff  before 
the  bailiff  left  fur  Atlanta,  where  McHenry 
lived.  This  subpoena  the  sherlfl  refused  to 
send,  and,  un  bis  application  to  the  Judge 
for  instructions,  tbe  Judge  In  open  court 
ordered  tbe  sberlft  not  to  serve  It,  and 
still  held  defendant's  coonsel  In  court,  ex- 
pecting defendant's  case  at  any  minute. 
Defendant  loalats  that  this  was  error. 
Tbe  Judge  refused  to  certify  tbia  ground, 
except  aa  stated  hereafter,  to  wit:  Tbe 
question  in  reference  to  McHenry  was 
brought  up  early  Tuesday  morning.  De- 
fendant's coanael  was  told  to  get  np  sub- 
poBoas  and  take  orders  against  the  wit- 
nesses, and  that  tbe  sheriff  would  send  an 
officer  to  Atlanta  on  the  first  train,  which 
was  two  hours  afterwhrds.  After  this 
officer  had  gone,  the  subpoena  was  placed 
in  the  bandH  of  the  sheriff,  and,  it  not  ap- 
pearing that  tbe  witness  knew  anything 
about  the  case,  the  sheriff  was  told  not  to 
send  another  officer.  Tbe  case  was  not 
taken  up  until  after  tbe  train  came  on 
Wedneaoay  morning.  Tbebalance  of  that 
day  was  occnpled  In  the  trial.  Tbe  Jury 
came  In  late  VVednesday  night,  and  the 
court  adjuumied  Thursday  at  noon. 
There  were  comparatively  few  cases  tried 
after  this  one,  aa  compared  with  the 
amoont  of  work  done  during  the  week. 
It  was  announced  Tuesday  afternoon  that 
this  case  would  not  be  taken  up  until 
Wednesday  mornlUK.  after  the  train  came. 
The  Judge  did  not  refuse  defendant's  coun- 
sel any  means  within  his  power  to  compel 
the  presence  of  any  witness  who  It  ap- 
peared knew  anything  aboot  the  case. 
As  to  defendant's  counsel  being  held  In 
court,  be  was  dbaent  on  Monday  in  Atlan- 
ta. Hewaanotheld  Incourt.  He  had  been 
put  od  notice  that  this  case  would  be 
tried;  that  tt  was  the  principal  case  for 
which  this  special  term  was  called ;  and 
tbe  conrt  deferred  It  In  tbe  week  as  long 
as  be  could. 

Anotber  ground  of  the  motion  was: 
Wben  tbe  trial  came  on,  defendant's  at- 
torociy  annonncod  ready,  with  the  excep- 
tion of  tbe  witness  McHenry.  by  whom  he 
stated  he  proposed  to  show  that  McHenry 
was  in  command  of  the  picnic  the  day  of 
the  killing;  that  the  Jury  before  whom  the 
true  bill  was  found  was  nut  legal,  and  the 
Jury  before  whom  be  wasabout  to  be  tried 
was  not  legal,— which  motion  defendant's 
counsel  Insists  la  on  file  la  tbe  clerk's  office, 
and  which  Is  submitted;  which  motion 
the  court  overruled,  and  defendant  insists 
that  this  rnllng  and  the  manner  In  which 
it  was  done  was  error. 

Another   ground  was:    When  Mollie 


Samuels  was  being  cross-examined,  when 
defeudant'a  counsel  said  to  the  court  that 
he  wanted  to  show  by  the  witness  herself 
that  she  was  not  as  bright  as  gold,  the 
court.  In  rnllng  that  It  was  not  admissi- 
ble, said  that  he  woold  exclude  any  erl- 
dence  as  to  whether  she  was  as  bright  as 
gold,  which  was  s&ld  in  tbe  usual  manner 
by  the  Judge,  and  defendant  alleges  that 
the  Jury  was  present,  and  was  influenced 
by  said  "repetition,"  and  by  the  manner 
iu  which  It  was  said,  which  was  error. 
As  to  this  ground  tbe  Judge  states: 
"When  counsel  lor  the  prosecution  object- 
ed to  tbe  evidence,  deftendant'a  counsel 
stated  that  he  wanted  to  show  that  the 
witness  was  not  as  bright  aa  gold.  Tbe 
court  replied :  'I  will  exclude  any  evidence 
showing  she  Is  not  as  bright  as  gold.' 
This  was  all  there  was  of  It,  and  tbe  facta 
stated  In  this  ground  are  not  approved 
further  than  Is  herein  contained.'* 

Another  ground  was:  During  tbe  prog- 
ress ol  the  trial,  after  counsel  had  worried 
the  presiding  Judge  and  the  opposing 
coonsel  with  numerous  trivial  and  unnec- 
essary questions  to  the  argument  of  the 
counsel  In  concluslun.It  became  necessary, 
In  order  for  the  trial  to  proceed,  for  tbe 
presiding  Judge  to  ask  defendant's  counsel 
to  sit  down,  and  direct  coonsel  for  prose- 
cution to  proceed.  Movant  insists  that 
this  influenced  the  Jury  against  him,  and 
that  a  new  trial  ought  to  bA  granted 
therefor.  Aa  to  thia  ground  the  Judge 
states:  "Col.  Phillips  concluded  tbe  argu- 
ment for  the  prosecution.  He  was  inter- 
rupted at  almost  every  point  by  defend- 
ant's -coonsel  upon  the  most  trivial  pre> 
tense.  At  one  of  these  Interruptions  be 
was  replied  to  by  Col.  Phillips.  As  the  In- 
terruption '  was  entirely  out  of  order, 
gratuitous,  and  unnecessary,  as  It  was 
but  a  repetition  of  moch  that  had  gone 
before,  and  defendant's  counsel  persisted 
In  standing  op.  tbe  Judge  asked  him  to  alt 
down  and  directed  Col.  Phflllpa  to  go  on. 
ThiH  was  done  in  the  usual  and  natural 
way." 

Another  ground  was  that  tbe  Jury  who 
loond  the  true  bill  and  the  Jury  before 
whom  defendant  was  tried  were  irregu- 
larly drawn;  that  it  was  error  to  allow 
him  to  be  tried  by  a  Jnry  so  irregularly  ob- 
tained. *"rhe  minutes  of  the  court  are 
aubmltted."  As  to  this  ground  the  judge 
states  that,  the  Juries  having  been  regular- 
ly draw,  the  statements  in  the  ground  are 
not  certified,  and  are  untrue.  When  the 
court  was  called,  a  Jnry  was  regularly 
drawn  for  It,  both  grand  and  traverse. 

Other  grounds  of  the  motion  were  tor 
newly  .discovered  evidence.  In  support  of 
these  grounds  various  affidavits  were  pre- 
sented. One  was  the  affidavit  of  Jackson 
McHenry  to  the  following  effect:  He  Is 
captain  of  a  military  company,  and  with 
a  number  of  his  company  and  other  col- 
ored people  from  Atlanta,  on  May  2. 1892. 
went  to  Nlckajack,  and  spent  the  day  at 
a  picnic.  On  the  same  train,  and  for  a 
like  purpose,  a  number  of  other  colored 
people  went  to  the  same  place,  and  at  the 
picnic  Houseworth  was  killed  by  Pease. 
On  the  same  day  Mary  Lou  Spencer,  allan 
Mary  Lou  Harper,  (one  uf  the  wltnessetj 
for  the  state.)  was  la  the  crowd.  De- 
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poneat  saw  her  drinking  aod  caronslDK  In 
HQCb  a  manner  aa  to  canse  him  to  believe 
^hewas  Irrational,  and  under  the  Influence 
of  artificial  stimulante  to  euch  an  extent 
that  she  would  be  Irresponsible  lor  what 
she  might  think  she  saw.  A  negro,  said 
to  be  Jim  Tarner,  (another  witness  for 
the  state,)  deponent  .saw  to  be  very 
drunk;  BO  drunk  that  his  condition  was 
anything  but  rationnl.  Deponent  saw 
Mollle  weaver  drinking  and  carousing 
In  such  a  drunken  condition  that  she 
would  have  been  unable,  at  that  time  or 
afterwards,  to  have  given  an  accnrate  or 
anything  like  a  precise  account  of  any- 
thing that  might  have  occurred  during 
the  day.  He  saw  Sarah  Collier  (Sarab 
Collier  was  a  witness  for  the  state)  re- 
tailing whisky  proraiscuuasly  on  the  pic- 
nic grounds,  and  all  the  above-named  ne- 
groes bought  and  Imbibed  freely.  When 
the  crowd  started  towardathe  depotalter 
the  p4cnle  wan  over,  when  defendant  and 
deceased  got  Into  a  row  over  a  raior,  de- 
ponent suggested  to  the  crowd  to  come 
on.  and  leave  the  drunken  disputants 
alone,  and  upon  such  snggustton  all  the 
respectable  negroes  In  the  crowd  went  on 
totbe  depot, and  thecrowd  that  remained 
aroand  the  difficulty  were  too  drunk  to 
remember  the  details  of  the  difficulty  or  to 
remember  them  deflnltely  enough  co  give 
an  accurate  account  ol  how  it  occurred. 
Also  the  alfidavlt  oi  one  Will  Lowe  to 
this  effect:  He  was  at  the  picnic,  and 
saw  the  fight.  Deceased  had  a  razor 
ot>en,and  was  advancing  upon  defendant, 
when  defendant  shot  him;  and  decuaaed 
was  using  the  rasor  as  It  he  intended  to 
kill  defendant  with  It.  Also  the  affidavit 
of  one  Wylle  Legan  to  the  effect:  He  was 
at  the  picnic  and  saw  the  figlit.  Deceased 
had  a  razor  open  In  his  hand  when  defend- 
ant shot  him.  Also  the  affidavit  of  Moss, 
one  of  defendant's  counsel,  to  the  effect: 
He  learned  tor  the  first  time  on  the  morn- 
ing of  the  trial  that  McHenry  was  at  the 
picnic,  and  had  never  talked  with  Mc- 
Henry about  the  matter  In  any  way  until 
since  the  trial.  Dereaclant  made  affidavit 
hedldnot  know  of  theevldenceor  McHenry 
until  after  the  trial,  and  used  all  diligence 
to  get  evidence  before  the  trial.  He  has 
Just  recently  discovered  that  Legans  and 
Lowe  knew  anything  as  evidence  in  the 
ease,  and  the  first  time  hn  ever  had  a 
chance  to  commnnicate  the  same  to  bis 
counsel  was  late  on  tlie  day  of  August  6, 
1892.  (The  trial  occurred  July  IS,  1892.) 
Another  affidavit  by  Muss  as  to  the  effect: 
He  used  all  diligence  In  procuring  testi- 
mony In  the  case  before  the  trial.  He 
never  heard  of  Liowe,  nor  of  what  Lowa 
would  swear,  until  late  on  August  5tb. 
He  does  not  remember  to  have  heard 
what  Legans  would  swear  until  the  same 
time.  He  had  heard  of  Legans,  but  did 
not  succeed  in  finding  him  before  the  trial ; 
nor  did  he  know  that  he  saw  the  razor 
open,  until  August  .5th.  There  was  also 
produced  (presumably  by  the  state)  the 
affidavit  of  J.  M.  Walker  to  the  effect:  He 
was  present  when  the  affidavits  of  Legans 
and  Lowe  were  taken.  Was  employed  by 
movant's  counsel  to  secure  these  affida- 
vits. Each  of  said  witnesses  was  confined 
In  Fulton  county  chain  gang,  serving  oat 


sentence  for  larceny,  at  the  time  the  afll- 
davits  were  made. 

H,  B.  Moss,  for  plalntlK  In  «rror.  Gao. 
£.  Brown,  Sol.  Ocd.,  for  the  iState.' 

Pbb  Cubuh.  Judgment  affirmed. 


(8»  Oa.  5«7) 

BIOHMOND  ft  D.  R.  00.  v.  ALLISON. 
(Supreme  Ooort  of  Georgia.    May  2, 1882.) 
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Cauaobs. 

1.  The  city  court  of  Atlanta,  being  invested 
by  statute  with  power  over  both  dvU  and  crim- 
inal boBinesB  at  its  Mardi  and  September  terms, 
was  not  deprived  of  Its  jurisdiction  over  dvtl 
business  at  these  terms  by  a  subsequent  statute 
withdrawing  all  criminal  Juriadfctlon.  Such 
withdrawal  did  not  operate  by  implication  to 
abolish  these  terms  of  the  court. 

2.  There  was  no  error  in  the  charge  of  the . 
court  on  the  subject  of  damages.  The  verdict 
was  warranted  by  the  erideueei  and  was  not 
excessive  in  amount. 

(SyUabuB  by  the  Coori.) 

Error  from  city  court  of  Atlanta ;  How- 
ABD  Van  Epps,  Judge. 

AcUon  by  fi.  T.  Allison  against  the  Bleh- 
mond  ft  Danville  Bailroad  Company  tor 
personal  Ihjuries.  Verdict  lor  plalntlfl. 
A  new  trial  was-  refused,  and  defendant 
brings  error.  Affirmed. 

Jucftsoo  i£  Jackson  and  E.  Womaek,  for 
plaintiff  in  error.  Hoke  Jt  Barton  Smith, 
for  defendant  in  error. 

OoBEB,  J.  This  case  has  been  here 
fore.  See  86  Oa.  145,  12  S.  E.  Bnp.  85'JL 
Upon  the  new  trial  the  plaintiff  got  a  ver* 
diet  for  a  large  amount.  To  the  rduaal 
of  a  new  trial  upon  the  general  grounds, 
the  defendant  below  brings  the  case  bere. 
Upon  th«  grounds  luaisted  on,  the  right 
and  power  of  the  trial  Judge  to  grant  a 
new  trial  Is  based  upon  two  sections  of 
the  Code,  one  ol  which  Is  as  luUows: 
"Sec.  3718.  In  any  ease,  when  the  verdict 
of  a  jury  Is  found  contrary  to  evidence 
and  the  principles  of  justice  and  equity, 
the  presiding  judge  may  grant  a  new  trial 
before  another  jury."  This  section  speaks 
for  Itself.  It  furnlsbee  an  exact  rule  by 
which  a  verdict  Is  to  be  measured.  By  it 
a  verdict  is  either  right  or  wrong.  No 
section  of  the  Code  has  been  considered 
oltener  than  section  8717.  ConcernlDS  It 
much  has  been  s<*ld  and  decided.  It  Is  os 
follows:  "The  presiding  Judge  may  exer- 
cise a  sound  discretion  in  granting  or  re- 
fusing new  trials  in  cases  where  the  ver> 
diet  may  be  decidedly  and  strongly 
against  the  weight  of  evidence,  although 
there  may  appear  to  be  some  sHjgbt  evi- 
dence in  favor  of  the  finding."  Some  of 
the  leading  Ideas  enunciated  by  this  court 
upon  this  section  are:  "The  discretion  ol 
the  trial  Judge  will  not  be  controlled  la 
the  grant  or  refusal  of  a  new  trial  unless 
such  discretion  has  been  abused."  "DIh- 
cretion  in  refusing  a  new  trial  not  con- 
trolled, though  supreme  court  as  a  Jury 
would  have  found  a  different  verdict.^ 
"The  discretion  of  the  trial  Judge  in  rins- 
ing a  new  trial  not  controlled  If  there  Is 
any  evidence  to  sustain  the  verdict.*'  **A 
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motion  for  a  new  trial  on  the  Kroand 
that  the  verdict  Is  stroDKlT  and  deddedlj 
against  tbe  weight  ot  the  evidence  Ia  ad- 
dressed to  tlie  sound  discretion  or  the 
Judfjce  of  the  saperlor  court,  and  this  coart 
will  not  reriew  or  control  his  discretion 
In  relnsing  a  new  trial  If  there  Is  euougli 
evidence  to  aappurt  tbe  verdict.  *  Wilcox 
T.  Aaron,  74  Cfa.  407.  Folluwlng,  npon 
thd  same  page,  we  have:  "This  conrt  lias 
no  discretion  to  grant  new  trials,  but  such 
discretion  Is  vested  In  tbe  Judges  of  the 
superior  courts.  When  there  Is  no  evi- 
dence to  Bustaln  the  verdict,  the  law 
demands  a  new  trial,  and  this  court  will 
declare  tbe  law.  But  If  there  Is  any  evi- 
dence to  snstaln  the  verdict,  the  motion 
for  a  new  trial  on  that  gronnd  Is  Ad- 
dressed to  the  discretion  ot  the  court  be- 
low, and  this  court  will  not  Interfere." 
Gay  V.  Parker,  Id.  In  Railroad  Co.  v. 
Ferguson,  63  Oa.  86,  Judge  Ble£CKLB7,  In 
speaking  ut  the  case  then  under  consider- 
ation,saya:  **  The  evidence  lanotconctu- 
■ive.  It  pvahes  tbe  mind  Into  that  great 
nitfall  called  'doubt,' and  there  leaves  it. 
The  Jury  are  the  beat  doctors  of  doubt 
that  we  know  of,  especially  when  their 
treatment  has  been  revised  with  approval 
by  the  presiding  Judge.  This  court  has 
enough  presHnreln  solving  doubts  ol  law 
without  extending  its  researches  into 
those  of  pure  fact;  and,  moreover,  It  Is 
not  lawful  to  break  np  a  verdict  on  a 
mere  doubt  as  to  tbe  matters  of  fact." 
Ttiese  dfcta  could  be  maltlpiied  indeflulte- 
ly  from  the  hundreds  ot  caseu  wherein  this 
|iolut  has  been  considered.  This  much  Is 
offered,  not  that  It  Is  new,  bat  It  is  proflt- 
nble.  There  Is  no  safety  except  in  stand- 
lag  on  the  rule.  To  attack  either  tbe  ver- 
dict of  a  Jury  or  the  discretion  of  the  trial 
Judge  by  magnifying  unimportant  tecbnl- 
ralitles  is  to  make  them  ever  afterwards 
Btitmbllng  blocks  In  the  way  of  Judicial 
Investigation. 

It  is  insisted  From  the  amount  of  the 
vprdiet  that  It  Is  the  result  of  prejudice 
aod  blap.  The  defendant  below  did  not 
deny  liability ;  tho  defense  Introduced  no 
evidence.  This  record  sets  forth  a  terrible 
Injury  and  great  pain  and  suffering.  Not 
one  fact  was  contested.  Tbe  jury  has 
passed  npon  the  case  as  preseoted,  and 
their  conclusion  Is  embodied  In  this  verdict. 
Tbe  argument  that  a  verdict  Is  the  result 
of  prejudice  and  bias  la  one  that  Is  easily 
made.  It  fa  tbe  baldest  of  platitudes, 
and  can  be  offered  in  the  face  ot  almost 
any  state  of  facta.  It  Is  no  concern  of  the 
appellate  conrt  what  verdict  Is  rendered, 
where  snob  Sndlng  Is  proper  and  fair  from 
the  evidence.  The  prevailing  party  who 
gets  a  verdict  has  a  property  right  In  it. 
The  court  that  sets  it  aside  wlthont  some 
sufficient  reason  foists  the  constitution, 
which  declares  that  the  right  ot  trial  by 
Jury  shall  remain  Inviolate.  Socb  decision 
ought  nevitr  to  appear  as  a  search  for  an 
excuse  to  give  the  losing  party  another 
chance.  The  appellate  conrt,  as  the  expos- 
itor of  the  law,  must  obey  the  law;  it  is 
bound  by  the  law  aa  other  courts  are 
bound  by  It;  ft  most  follow  precedent  as 
other  ronrts  follow  It.  To  set  aside  tbla 
Tirrdlct,  supported  by  tbe  evidence  and  ap- 
proved by  the  trial  Judge,  would  be  to 


overturn  half  a  century  of  precedent,  and 
disregard  the  plain  rules  of  tbe  law. 
Courts  must  take  tbe  verdicts  of  Juries, 
when  proper,  from  the  evidence,  as  a  right 
conclusion  as  to  what  is  the  truth  of  a. 
case.  The  verdict  here  is  a  conclusiun  as 
to  two  main  facta,— tbe  right  of  the  plalu- 
tlO  to  recover,  and  the  amount  of  bla 
damages.  Whoever  baa  had  any  experi- 
ence with  Juries  must  concede  that  they 
endeavor  to  do  right,  Tbey  take  qura- 
tious  of  fact  In  a  practical  way,  unimpeded 
-by  the  legal  ftttters  that  restrain  a  profes- 
Blnnal  mind.  Tbey  may  not  find  some- 
times as  a  court  would  find.  The  reply  is, 
tbe  law  has  left  this  work  to  them.  If 
they  do  their  work  fairly,  under  the  rules, 
courts  ought  not  to  disturb  their  verdicts. 
In  "Trial  by  Jury,"  by  Forsyth,  he  says: 
"It  was  said  of  Socrates  that  be  first 
drew  philoHuphy  from  the  clouds,  and 
made  it  walk  upon  the  earth;  and  of  the 
rivil  jury  It  may  be  also  said  that  it  Is  an 
Institution  which  draws  down  the  knowl- 
edge ot  tbelawflto  the  level  of. popular 
comprebenslon."  Page  877.  From  this 
standpoint.  In  a  practical  way,  by  prac- 
tical moo,  verdicts  are  made.  There  baa 
been  much  complaint  as  to  burdensome 
verdicts  Jn  damage  cases,  and  much  com- 
plaint as  to  the  way  In  which  some  of 
these  cases  are  orlgloated  and  carried  on. 
The  Ideas  prevailing  in  this  respect  have 
been  offered  In  this  orgament.  A  court 
should  be  a  place  where  justice  Is  Judicial- 
ly udmlnifitered;  not  a  trap  to  catch  and 
bold  a  defendant  while  be  is  fleeced  under 
the  forms  of  law.  When  we  reflect  that 
the  ultimate  object  of  all  our  laws  is  to 
put  12  upright  and  Intelligent  men  in  the 
jury  box,  before  whom  tbe  humblest  citl- 
sen  may  demand  redress  for  any  Invasion 
of  hiB  rights,  the  matter  Is  seen-asitis, 
and  assumes  its  true  Importance.  For 
this  men  pay  taxes  and  bear  the  burdens 
of  civil  liberty.  Let  us  have  Jurors  who 
would  And  no  more  against  one  defendant 
on  tbe  same  facts  than  against  another 
defendant;  no  more  against  a  railroad 
than  a  private  citizen;  Intelligent  men, 
who  know  there  are  100  cents  in  ever.v  dol- 
lar, and  who  are  willing  to  feel  the  weight 
of  tbe  coin  as  they  transfer  It  from  the 
pocket  of  one  man  to  that  of  anothei-. 
Let  them  be  upright  meu,  who  fear  God 
and  the  doing  of  wrong. 

This  verdict  Is  for  a  large  amount.  A 
small  portion  of  the  damage  eaaea 
brought  ever  reach  this  court.  They  are 
chocked  into  the  courts  below  as  so  much 
straw,  to  be  threshed  for  a  little  grain. 
That  there  should  be  now  and  then  a  ver- 
dict fur  a  large  amount  is  not  strange. 
To  expect  otherwise  in  to  regard  person- 
al injuries  aa  cheap,  and  to  be  so  consid- 
ered by  the  Juries.  It  Is  argued  that  cases 
ot  this  character  seek  particular  conntiea 
for  trial.  If  so.  and  It  Is  necessary,  onr 
statutes  should  be  so  changed  that  it 
ought  not  to  be  possible  to  dump  all  these 
cases  into  any  particular  courts.  The 
cases  ought  to  be  tried  in  the  counties 
where  the  Injuries  happen.  There,  In  nlna 
eases  oat  ot  ten,  the  blalntlffa  are  known, 
and  their  evidence,  character,  and  claims 
can  be  best  appreciated  and  considered  by 
a  Jury  of  tbe  vicinage.  It  la  nntair  that 
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the  bnfllDM  ol  any  parttcniar  court 
sbonld  be  blocked  by  tbe  alleged  Injaries 
of  haU  uf  tbe  state;  It  la  aofalr  to  the 
court;  It  la  oppressive  to  the  t'ounty.  To 
gather  eucb  litigation  In  one  county  gives 
opportunity  fur  doing  inucb  wblcb  It  1b 
complained  is  prevalently  done.  God  tor- 
bid  that  anybody  shoold  lessen  by  one 
cent  A  Just  claim,  but  the  extravasaat 
claims,  measured  In  many  Instances  by 
multiples  u(  910,000,  for  sucb  injuries  as 
masbed  toes  and  skinned  shins,  have  bred 
in  Bucli  connection  a  familiarity  with  large 
amounts  that  has  doubtlesH  had  its  effect 
in  an  extended  horizon  in  the  considera- 
tion of  these  cases,  and  has  not  lessened 
tbeamonntflof  theflndlngs.  In  this  case 
there  have  been  two  trials  and  two  ver- 
dicts. There  ought  tu  be  an  end  to  liti- 
gation. Suitors  are  after  results.  Cases 
are  brought  that  there  may  be  an  end  to 
controversies.  The  law  dealn  with  lights. 
It  niDat  enforce  and  redretts  them.  It  can 
hope  to  afford  only  substantial  Justice. 
It  is  not  4ielplng  the  Injured  party  to  play 
battledoor  and  ahnttlecoek  with  his  case 
from  appellate  to  trial  court.  Where  It 
la  solely  an  issue  of  of  fact,  and  has  been 
tried  by  two  Juries,  with  concurrent  ver- 
dicts, supported  by  tbe  evidence  and  ap- 
proved by  the  trial  Judge,  there  must  be 
an  end  to  it. 

Tbe  other  points  made  have  been  con- 
sidered In  tbe  headnotes.  The  Judgment 
Is  affirmed. 

GoBEB,  J.,  presidios,  by  consent  of  pai^ 
ties,  In  place  of  Hihuons,  J.,  abaent  from 
providential  cause. 


(89  Ob.  «01) 

METROPOUTAN  ST.  B.  GO.  t.  POWBIX. 
(Sapreme  Court  of  Oeorgia.    Uay  18,  1802.) 

ClTT  COCHT  —  JUHISDICTIOS  —  DECLABATIOX  rOE 

TOKT— SOFFIClKSCy— MlSCONDncT  OF  COONSBL— 

New  Tbial — Grounds  — Stkebt  Ra,u.wat  Com- 

PAKT  — AOTIOS  FOB  FsRfiOSAL  IXJUBIBB  —  CON- 
TBIBUTOKT  NeGLIOBKOB— EXOBSSIVB  OUfAaBS. 

1.  The  citr  foart  of  Atlanta,  being  invested 
by  statute  with  power  over  both  civil  and  crim- 
inal business  at  its  March  and  September  terms, 
was  not  deprived  of  its  joriBdiction  over  dTil 
business  at  those  terms  by  a  aubsequent  statute 
withdrawing  from  it  all  criminal  jurisdictiOD. 
Such  withdrawal  did  not  operate  by  implication 
to  abolish  tlie  March  and  September  terms  of 
the  court.  Railroad  Co.  Allison,  16  S.  B. 
Bep.  110,  (this  term.) 

2.  A  declaration  for  a  tort  will  not  be  dis- 
missed on  motioD  at  the  trial  term  because  of 
uncertainty  in  setting  forth  the  date  of  the  com- 
mission of  the  tort,  or  because  some  of  the  per- 
sonal injuries  complained  of  are  not  fully  de- 
scribed. Such  defects  are  matter  for  special 
demurrer.  The  court  committed  no  material 
error  in  admitting  cTidence  or  in  charging  tlie 
jury. 

3.  The  alleged  misconduct  of  plaintiff's 
counsel,  by  disclosing,  in  the  hearing  of  the 

f'ury,  the  contents  of  a  pai>er  that  he  sou^t  to 
Dtroduce  in  evidence.  Is  not  cause  for  ordering 
a  new  trial  over  the  discretion  of  the  presiding 
Judge. 

4.  When  the  plaintiff  or  hia  connsel  violates 
the  conditions  of  a  fair  trial  by  stating  facts  to 
the  jury  not  in  evidence,  or  by  other  unfair  and 
unwarrantable  practice  in  the  conduct  of  his 
caase,  the  court  may  declare  a  mistrial  of  its 
own  mttion  or  upon  motion  of  the  defendant, 
M  tbe  defendant  maj  object  to  the  impnqirie^, 


and  Invoke  sach  ruling  thereon  and  inch  tnstruc- 
tlons  to  the  jnir  as  may  prevent,  as  far  as  pos- 
sible, an^  miscmef  to  uie  cause  of  justice;  but 
if  no  objection  is  made,  and  no  inatractioo  to 
the  jury  is  invoked,  the  defendant  may  b«  treat- 
ed as  acquiescing,  and  a  new  trial  for  such 
misconduct  may  Be  denied. 

5.  As  the  court  and  the  senior  conned  for 
ue  defendant  had  the  same  understanding 
touching  a  disputed  questien  as  to  whether  cer- 
tain evidence  for  the  plaintiff  was  ruled  In'  or 
ruled  out,  it  is  not  cause  for  a  new  trial  that 
the  junior  counsel  for  .the  defendant  had  a  dif- 
ferent understanding,  with  which  the  stenogra- 
pher's notes  agree,  even  if  the  court  misunder- 
stood  the  answer  of  the  witness  at  Uie  time 
the  mling  was  made,  and  ruled  the  qnestion 
under  a  misapprehension  of  fact 

0.  The  party  on  whom  the  burden  of  proof 
rests  is  entitled  to  the  aid  of  all  legal  presump- 
tioQs  arising  out  of  the  facts  estaolished,  ana. 
if  these  presumptions,  added  to  the  eetatuiahed 
facta,  make  a  prima  fade  case,  the  burden  is 
shifted  to  the  other  party. 

7.  If  the  plaintiff  herself  was  free  from  neg- 
ligence, and  her  injury  was  due  to  tbe  concur- 
rent negligence  of  the  railroad  company  and 
the  person  with  whom  she  was  riding  in  a  wag- 
on, he  not  being  her  servant,  and  it  not  appear- 
ing  that  she  was  the  owner  of  the  horse  or  wag- 
on, or  that  she  had  any  agency  or  concern  ia 
procuring  or  in  driving  the  same,  and  nothing 
appearing  which  tends  to  show  that  she  was 
aware  of  any  incompetency  in  the  driver,  the 
company  is  liable  to  her  for  all  the  damages 
consequent  npon  the  Injury,  and  can  take  no 
credit  as  to  any  part  thereof  on  account  of  the 
contributory  ne^igenee  of  the  driver  ot  tha 
wagon. 

8.  The  evidence,  though  conflicUng,  war- 
ranted the  verdict,  and  tne  damages  found* 
though  apparently  extreme,  are  not  so  excessive 
as  to  warrant  tills  court  in  directing  a  new 
trial  over  the  approval  of  the  presiding  judge. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  How- 
ard Van  Epps,  Judge. 

Action  by  H.  &!.  Powell  against  the 
Metropolitan  Street  Ballroad  Company 
for  persunul  Injuries.  Verdict  In  favor  of 
plaintiff  fur  f»,000.  D^endant's  mutlun 
for  a  new  trial  was  overruled,  and  It 
brings  error.  Affirmed. 

The  following  Is  tbe  official  report: 

The  declaration  made  tbe  following  al- 
legations: On  June  14tb  Inst,  plaintiff.  In 
company  with  several  others,  was  rldintc 
In  a  wagon,  driving  a  horse  ueually  aale 
and  accustomed  tobedrlven  wlthontfright 
by  and  near  dnmmy  street  englnoe.  As 
they  were  passing  along  Georgia  avenue, 
one  of  defendant's  dummy  engines,  draw- 
ing passenger  cars,  was  seen  approach- 
ing about  100  yards  distant,  meeting  the 
wagon  and  occupants.  The  horse  took 
fright  at  the  dummy,  contrary  to  cuRtom, 
and,  without  running,  pulled  the  wagon 
on  and  near  defendant's  track,  and. 
though  the  driver  used  tbe  greatest  pre- 
caution and  diligence,  became  uncontrol- 
lable, and  continued  to  pull  on  and  near 
the  track.  The  engine.  In  full  view  of 
plaintiff  and  her  companions  In  the  wagon, 
came  rapidly  on,  heedless  of  tbelr  perilous 
situation  on  the  track.  The  engineer,  fire- 
man, and  conductor  were  seen  not  to  be 
on  the  lookout  ahead,  and  plalutltf  and 
her  companions  screamed  aloud  to  tbem. 
hoping  to  attract  their  attention,  tbat 
they  might  stop  the  train  without  run- 
nlng  Into  the  wagon.  Motwlthstandlnjg 
this,  the  engine  and  cars  came  on  with  un- 
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abAted  Bpeed,  and  plaintiff,  despairing  of 
bavins  the  defendant's  servants  In  cbarge 
or  the  train  see  the  daujcer  and  stiip  the 
train,  Bprung  from  the  waffou,  but  before 
iheHtrnek  the  Rronnd  theen^ne  rushed 
luto  tbe  waROD,  breaking  It  to  pieces. 
She  was  cauKbt  between  tbe  eofclne  and 
waKon,  barely  escapluK  wttb  her  lite,  and 
received  tbe  Injarles  hereinafter  related. 
The  Injury  occurred  Inside  the  city  Umlta 
of  Atlanta,  where  there  is  much  travel. 
Th«  engine  was  rnnnlns  without  control, 
at  tbfi  rate  of  about  IS  or  20  miles  per 
boar,  m.Qch  faster  than  Is  allowed  under 
the  city  ordinances.  Plaintiff  and  her 
cumpanlous  were  wholly  without 'fault, 
and  the  Injuries  were  caused  solely  by  tbe 
gross  earelesanesti  of  dalendant.  Defend- 
ant was  gruBsly  neglljEent  in  falling  to 
keep  a  lookout  ahead,  and  In  ronnlng  the 
train  at  the  recklesti  and  unsafe  rate  of 
speed  mentioned.  By  aald  collision  both 
bones  of  her  left  teg  below  the  knee  were 
broken,  and  one  of  tbe  broken  bonus  pro- 
traded  throQgb  tbe  flesh,  and  remained  ex- 
posed until  reset  by  a  surgeon,  in  addi- 
tion to  these  Injuries  she  received  wounds 
and  bruises  on  her  left  aldo  and  thigh. 
Her  left  ankle  also  was  badly  sprained. 
"She  received  painful  and  permanent  tn- 
ternai  injuries  to  her  back,  spine,  and  la- 
tesclnes. "  Her  injuries  are  permanent, 
have  caused  her  great  pain  and  bodlty 
Bunvring,  and  will  thus  cause  faer  to  suffer 
throughout  all  her  life.  She  and  her  minor 
children  are  wholly  dependent  upon  her 
labur  for  a  support.  At  the  time  of  the 
reception  of  tbe  Injuries  she  was  conduct- 
ing a  boarding  house  in  Atlantit.  [Her 
buRlness  was  profitable,  and  she  did  and 
coold  earn  aboutflUO  permoiitb  thereby.] 
Her  injuries  have  permanently  debarred 
her  from  attending  to  her  said  business 
and  duties,  or  any  other  kind  of  employ- 
ment, C**id  In  conseqnence  thereof  she  has 
been  compelled  to  abandon  said  business,] 
to  her  great  financial  loss  and  damage. 
She  also  alleged  that  she  had  been  com- 
pelled to  incur  larxe  expenses  for  nursing, 
etc.,  and  alleged  her  age  and  expectancy 
of  life.  Sbeclalmed  915,000  damages.  The 
declaration  was  filed  in  office  on  June  19, 
1890.  When  the  ease  came  on  tor  bearing 
defendant  moved  to  dismiss  it,  because  no 
date  was  allied  therein  forthe  Injury  com- 
plained of,  and  no  legal  basis  for  damages 
as  to  loss  of  time.  Defendant  also  moved 
to  strike  from  tbe  declaration.  If  it  were 
not  dismissed,  tbe  allegation  that  "she  re- 
ceived painful  and  permanent  Internal  In- 
jnries  to  her  back,  spine,  and  Intestines," 
because  those  ^words  do  not  plainly,  fully, 
and  distinctly  set  forth  the  canseof  action 
as  totbosealleged  injuries,  and  do  not  put 
defendant  onnotlceot  how  her  back, spine, 
and  ioteetlpes  areclaimed  to  have  been  in- 
jured. Defendantalso  moved  tostrlbe  tbe 
allegation  that  plaintiff  and  her  minor 
children  were  wholly  dependent  apon 
plaintiff's  labor  (or  support,  because  that 
allegation  was  wholly  Irrelevant,  both  as 
to  herself  and  her  children,  and  moved  to 
strike  the  alleged  profits  of  plaintiff's  busi- 
ness and  its  character,  because  too  uncer- 
tain elements  of  damages.  The  court 
overruled  the  motion  flrHt  Htated,  as  to 
tbe  allegation  of  date,  holding  that  tbe 


declaration  alleged  that  tbe  Injury  oc- 
curred  on  tbe  14tb  Inst.,  and  tbe  court 
would  construe  that  allegation  In  refer- 
enc«  to  tbe  time  tbe  declaration  was  filed, 
and,  thus  construed,  it  meant  the  14th  day 
of  June,  1800.  In  referenceto  thecxceptlon 
that  plaintiff  sustained,  in  general  terms, 
painful  and  Internal  Injuries,  without  en- 
tering into  detail,  and  showing  wherein 
the  Injuries  consisted,  tbe  court  held  that 
wns  matter  tor  special  demurrer  at  tbe 
first  terra,  and  tbe  exception  was  taken 
too  late.  The  court  further  held  that  the 
portion  of  the  declaration  alleging  that 
plaintiff  was  a  mother,  and  had  mlD<ir 
children  dependent  on  her.ehould  bestrlck- 
en,  but  ruled  that,  while  it  would  not  be 
compeiunt  for  plaintiff  to  alio w  how  much 
she  earned  per  month  as  the  profits  of 
keeping  a  boarding  houae,  still  It  would 
be  competent  to  show  what  her  buiilness 
was;  its  character;  that  it  was  a  board- 
ing house;  and  what  her  ability  was  to 
attend  to  that  kind  of  business;  bow 
muny  boarders  she  had;  what  amount  of 
strHUgtb,  time,  and  attention  she  devoted 
to  it  before,  and  what  ability  she  had  to 
devote  to  It  after,  she  was  hurt;  but  any 
reference  to  her  profits  should  be  stricken 
from  the  declaration.  These  rnliuge  hav- 
ing been  made,  the  plaintiff  struck  tbe  al- 
legaclon  as  to  plaintiff  and  her  minor  chil- 
dren being  wholly  deimndent  on  plaintiff's 
labor  for  support,  and  also  struck  the  por- 
tions of  the  declaration  stated  above  In 
brackets.  Plaintiff  tendered  and  bad  cer- 
tified a  bill  of  exceptions,  "for  the  purpose 
of  being  made  a  part  of  the  record  ann- 
ceptiOBB pendente Itte.^  This  Interlocutory 
bill  of  exceptions  sets  forth  the  motions 
made  by  defendant,  the  order  .overruling 
them,  etc.,  but  does  not  state  what  errors 
were  complained  of.  In  Its  final  bill  of  ex- 
ceptions defendant  allegw  that  the  court 
erred  In  refusing  to  dismiss  tbe  cause,  and 
In  refusing  to  strike  from  the  declaration 
as  requested,  for  the  reason  stated  In  the 
motion  therefor.  Tbe  plaintiff  obtained  a 
verdict  for  f 8,000.  Afterwards  defendant 
moved  to  reinstate  the  case,  bo  that  It 
would  stand  for  trial  at  tbe  December 
term,  1891,  of  the  court,  (the  city  court  of 
Atlanta,)  becanse  the  apparent  verdict 
and  judgment  were  void  (or  tbe  foUow- 
ing  reasuns:  The  June  term,  1891,  of  tbe 
court  was,  by  the  order  of  the  court,  duly 
and  finally  adjourned  on  tbe  18th  of  July, 
lS9i,  and  meanwhile  the  tieptember  crim- 
inal term  of  the  court  had  been  abolished 
by  tbe  act  of  August  7, 1891.  creating  tbe 
criminal  court  of  Atlanta,  and  under  these 
clrcnmstances  no  legal  term  of  the  city 
court  could  convene  nntU  the  December 
term,  1891.  The  case  was  tried  on  Octo- 
ber 10,  1801.  Of  tbe  order  so  adjourning 
the  June  term,  1891,  and  of  the  act  of  Au- 
gust 7,  1891,  counsel  of  defendant  and  de- 
fendant were  Ignorant  when  the  case  was 
so  called  for  trial.  Whether  known  or  not, 
tbe  trial  made  no  legal  proceeding,  and, 
defendant  contends,  was  wholly  coram 
Donjudice.  This  motion  was  overruled,  tbe 
court  holding:  Tbe  act  of  1891,  referred  to, 
did  no  more  than  to  strlpthe  city  conrt  of 
Itscriminal  jurisdiction,  and  if, for  any  pur- 
pose other  than  for  criminal  matters,  the 
March  and  September  terms  bad  an  exlst- 
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ence  before  that  act,  that  hud  not  been  In- 
terfered with  by  the  act.  On  December  24, 
1884,  the  leglRlatore  passed  an  act  express- 
ly coulerring  Jurisdiction  upon  the  city 
court  to  try  clrtl  cases  at  the  March  and 
September  terms,  aod  requiring  the  court 
to  try  unflniRhed  clrll  but>lneBS  at  these 
terms.  ActHl884-85,p.4()9.  Nothingdoneby 
theleglslatare  since  the  passage  of  this  act 
affected  It  lu  any  wise.  But  If  counsel 
should  be  correct  In  the  position  that  a 
repeal  of  the  act  o{  1684^  resulted  by  lm< 
plication  from  the  act  of  1891,  the  court 
was  of  opinion  that  the  court  was,  In,  legal 
effect,  In  adjourned  sraston  by  virtue  of  an 
order  duly  passed  in  term  time.  On  July 
1, 18fll,  daring  the  regular  adjourned  term 
of  the  city  court,  and  before  the  final  order 
of  adjournment  was  psHaed,  the  court 
passed  an  order,  which  was  daly  entered 
OD  the  minutes,  that  all  civil  bosineas  of 
the  court  ripe  for  trial  wonld  be  in  order 
to  be  called  and  assigned  for  trial  daring 
the  next  September  term  of  the  court. 
The  date  to  which  the  clrll  bualness  was 
thus  adjourned  to  be  tried  Is  made  certain 
by  reference  to  the  law  as  It  then  exlwted, 
which  fixed  the  beginning  of  the  Septem- 
ber term  for  September  7th.  The  coort 
having  opened  the  court  for  the  trial  of 
civil  buslnesB  on  the  very  day  designated 
In  the  order  passed  In  term  time,  as  well 
asunder  the  law,  as  the  court  then  and 
now  understood  It  to  be,  and  having  been 
continuously  In  session  since,  is  legally  in 
session,  whether  as  matter  of  correct 
nomenclature  the  term  be  designated  as 
theSeptember  term.orthe  June  adjourned 
term.  To  the  Judgment  orerruling  the 
motion  to  reiuBtate,  defendant  also  ex- 
cepted. Defendant  moved  .for  a  new  trial, 
which  motion  was  overruled,  and  to  this 
ruling  It  excepted.  The  motion  contained, 
the  grounds  that  the  verdict  was  strongly 
and  decidedly  against  the  weight  of  evl* 
dence,  and,  under  the  evidence,  was  exces- 
sive, and  not  supported  by  the  evidence; 
also  that  the  court  erred  in  refusing  to  dis- 
miss the  cause  upon  each  and  every  of  the 
grounds  of  the  motion  to  dismiss. 

The  court  erred  In  allowing  the  plaintiff 
to  testify  to  the  condition  of  her  leg  at 
the  time  of  trial,  over  the  objection  that 
there  was  In  the  declaration  no  allegation 
of  any  permanent  Injuries  to  her  leg;  the 
testlmuny  thns  mled  In,  beginning  ob 
ninth  page,  with,  "The  left  leg  Is  crooked, 
bent,  short,"  etc.,  wherever  is  subse- 
quently mentioned  any  permanent  Injury 
to  the  leg.  The  allegations  did  not  au- 
thorize such  testimony.  Error  In  allow- 
ing plalntin  to  testify,  over  the  same  ob- 
jection :  "Any  little  distance  that  1  walK, 
even  two  or  three  blocks,  I  can  do  noth- 
ing the  next  day,"— because  her  Inability 
to  walk  was  inadmissible  under  said  al- 
legations. The  court  ruled  that  such  ob- 
jections would  have  been  good  on  special 
demurrer  at  the  first  term,  but  held  that 
thn  "particular  general  allegations"  were 
sufficient  to  permit  proof  of  these  details; 
that  it  was  sufflclently  alleged  In  the  dec- 
laration that  the  injurleahad  permanent- 
ly impaired  lier  ability,  to  let  In  the  de- 
tails. Defendant  denies  that  the  allega- 
tions were  suthclent  to  allow  any  of  ttie 
evidence  set  fortb  lu  the  last  two  grounds. 


For  like  reasons,  as  stated  In  the  last  two 
grounds,  defendant  objected  to  the  evi- 
dence of  the  namber  of  rooms  In  plalntlD't 
boarding  house,  the  number  uf  her  board- 
ers, etc.  The  court  overmled  the  objec- 
tion, for  the  reason  gtreo  by  him  aa  to  the 
last  ground,  which  was  error  for  the  rea- 
sons stated  In  that  ground.  In  a  note  by 
the  court  to  this  ground  of  the  motion, 
it  la  stated:  "The court  ruled  that  It  was 
not  competent  lor  her  to  show  bow  maeta 
ahe  earned  as  proflta  In  the  business  ol 
keeping  a  boarding  house,  but  it  was 
competent  to  show  what  her  business 
was.— J:hat  It  was  a  boarding  house.— 
and  what  her  ability  was  to  attend  to 
that  kind  of  business;  how  many  board- 
ers she  had;  what  amount  of  strength, 
t1me,aiid  attention  sbedevoted  to  It;  and 
what  ability  she  had  to  devote  to  It  after 
she  was  hurt.  **  Error  In  allowlnflf  plain- 
tiff to  testify  as  to  her  ability  to  make 
dresses,  or  what  she  could  do  In  that  line 
now,  compared  with  what  she  could  do 
before  the  Injury, overthe  objection  that  it 
was  not  wltbln  the  scope  of  the  allega- 
ttonp;  especially  that  part  of  the  evidence 
which  was  in  these  words:  "I  could  make 
three  or  four  dresses  before  I  was  hurt,— 
fine  dresses;  from  98  to  $12  dresses.* 
The  allegations  did  not  anthorlce  proof  ol 
anything  about  her  ability  to  make 
dresses,  and  especially  as  to  their  prices. 
Error  In  admitting  the  tables  of  expect- 
ancy of  life  aud  annuity  tables,  over  the 
objection  that  no  proper  basis  bad  been 
laid  for  them:  there  being  at  the  time  of 
their  Introduction,  as  defendant  contends, 
no  evidence  showing  a  monetary  meas- 
ure of  her  capacity.  Pending  the  cross- 
examination  of  Bryan  Turner,  the  flre- 
nian  of  defpodant,  by  plaintiff's  counsel, 
he  showed  the  witness  a  piece  of  paper,  on 
part  of  which  was  written  these  words: 
"Bryan  Turner,  fireman,  says  dummy 
running  too  fast;  Eng.  Wade  Nichols, 
drinking  man,  coald  have  stopped  by  re- 
versing the  engine  In  time.  Brtan  Trit- 
neb;"  and  plalntlD's  counsel  tbeq  exam- 
ined him  about  the  same  as  follows: 
"Question.  Examine  that  signature,  and 
say  whose  It  Is.  Who  wrote  thai?  What 
name  Is  that?  Answer.  That  Is  Bryau 
Turner.  Q.  Who  wrote  It?  A.  t  wrote 
It.  Q.  Ton  say  yoa  signed  that  paper? 
A.  I  signed  It,  but  I  did  not  write  what 
was  wrote  there,— only  the  slanatnre. " 
And  plaintiff's  counsel  then  asked  the 
wltneas,  "  What  Is  there?"  Defendant's 
counsel  objected,  because  the  paper 
showed  for  Itself,  and  the  objection  waa 
sustained.  Gounsel  for  plalntirt  then  con- 
tinued to  examine  the  witness  as  follows: 
"tam  speakiniE  with  reference  to  those 
words  which  appear  In  that  Ink;  In  tbosn 
Ink  lines;  on  the  three  lines  there.  State 
whether,  when  you  signed  your  name  to 
that  paper,  the  writing  in  those  three 
lines  waa  there.  (Witness  examine}^  pa- 
per.) Answer.  No,  sir;  allot  It  was  not 
there.  Qnestlon.  What  part  of  It  was 
there.  A.  This  first  part  was  not  there." 
Defendant's  counsel  objecting  to  reading 
the  paper  until  offered  In  evidence,  plain- 
tiff's counsel  offered  to  introduce  it  then, 
to  which  objection  was  made  because  It 
was  not  plaintiff's  right  to  otter  this  evi- 
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deoca  while  flefeadant's  witness  was  being 
examlDed.  The  courc  ruled  that  tbe  pa- 
per could  be  identified  and  offered  later. 
No  other  question  abont  the  paper  wuh 
asked  of  tbe  witneea.  When  the  testi- 
mony on  the  part  of  Oetendant  was  closed, 
plaintiff  in  rebuttal  offered  in  evidence  the 
writing  wblnh  liud  been  Identified  by 
Turner.  Defendant  objected  because  tbe 
witness  bad  said  tbat  there  was  some- 
thing in  there  now  that  was  not  when  be 
Bigoed  tbe  paper,  and  he  bad  not  been 
asked  whether  what  was  in  there  was 
true  or  false.  Tbe  court  stated  that,  nn- 
der  tbe  evidence  as  it  was.  be  would  have 
to  exclude  tbe  testimony.  Defendant's 
coansel  testified  about  the  paper  as  ap- 
pears In  tbe  brief  of  evidence,  and  again 
o^ered  It  in  evidence.  Defendant's  coun- 
sel, to  avoid  reading  It  in  tbe  presence  ol 
tbe  Jury,  banded  it  to  the  judge,  and  then 
objected  to  It  on  the  ground  already  stat- 
ed, and,  further,  because  it  stated  merely 
certain  conrlnsions  of  tbe  witness,  even 
If  tbe  words  be  considered  as  having  been 
deliberately  adopted  by  the  witness.  Tbe 
Jndge  said  he  would  hear  from  plaintiff's 
counsel,  and  pending  his  argument  asked 
him,  "Suppose  a  witness  was  testifying, 
'Tbe  dummy  was  runnlngtoo  fast,'  would 
yon  think  that  admissibly?"  Plaintiff's 
counsel  took  the  paper  from  tlie  Judge, 
and,  in  further  pressing  hiH  argument, 
read  the  words  "dummy  running  too 
fasfln  tbe  hearing  of  tbe  jury,  contend- 
ing that  it  was  admissible.  The  court  in- 
terrupted, saying,  "Don't  read  the  paper: 
I  have  read  it,  andltnow  what  Is  in  it.** 
Plaintiff's  coansel  replied,  "Bnt  yonr 
bonor  quoted  It  to  me,"  to  which  the 
Judge  replied,  "The  court  read  no  part  of 
tbe  paper,  but  put  to  you  a  suppORltltious 
case,"  and  told  him  not  to  read  the  paper  In 
the  bearing  of  the  jury,  unless  It  was  held 
competent  evidence  and  until  It  was  so 
held.  Alter  tbe  argument  was  concluded 
tbe  court  refased  to  admit  the  evidence. 
Defendant  alleges  tbat  this  conduct  of 
plaintiff's  counsel,  under  the  circumstances 
stated,  was  unfair,  and  calculated  to  prej- 
udice and  unduly  influence  the  Jury  as  to 
their  estimate  of  the  value  of  the  fire- 
man's testimony,  which  was  of  great 
valne  to  defendant,  if  true.  Pending  the 
concluding  argument,  plaintiff's  couiiufl, 
without  having  given  any  notice  In  his 
opening  speech  of  Intending  so  to  con- 
tend, spoke  of  tbe  "  outrage  of  defendant's 
willfully  keepiqg  a  notorious  '  drunkard  * 
in  ebarge  of  Its  engine,  tu  the  manifest 
danger  of  the  public,*' when  tbe  evidence 
did  not  warrant  the  contention  that  the 
engineer  was  a  nutorions  drunkard,  or 
that  defendant  knew  anything  about  bis 
ever  being  intoxicated.  Defendant  al- 
leges that  this  was  unfair  argument,  and 
calculated  to  prejudice  and  unduly  Influ- 
ence the  Jury  in  finding  against  defendant, 
and  In  the  amonnt  of  their  verdict.  In  a 
note  to  this  ground  the  court  states:  "The 
court  dldrnutl  bear  this  part  of  the  argu- 
ment, and  his  attention  was  not  drawn 
to  It  by  any  objectltm  made  thereto." 
While  plaintiff  was  being  examined,  and 
was  allowed  to  testify  about  her  board- 
ing house,  over  defendant's  objection 
stated  above.  In  answer  to  the  question. 


"How  many  boarders  did  you  hnve?" 
she  testified,  "Fifteen  or  twenty  regular 
boarders  all  the  time,  and  then  the  tran- 
sient boarders  occasionally ;  steady  board- 
era,  from  fifteen  to  twenty  and  twenty- 
five,  at  $5  per  week;"  and  the  court  said, 
**  Do  not  go  into  that. "  To  the  Jury,  •*  The 
answer  of  tbe  witness  as  to  the  price  tbe 
boarders  paid,  Is  witbdrawn.  I  admit  the 
evidence  as  tu  her  ability  to  carry  on  the 
bnslnesB,  but  tbe  amount  she  makes  la  Ir- 
relevant." Later  In  her  examination,  as 
reported  by  the  official  stenogrApher,  the 
following  occurred:  Plaintiff's  counsel, 
addressing  the  court,  said:  "Cun  I  ask 
this  question  of  tbe  witness?  Well,  I  will 
ask  it.  How  many  dresses  could  you 
make  a  week  before  you  were  hurt?  An- 
swer. From  three  to  four."  Defendant's 
counsel  then  said  plaintiff's  counsel  evi- 
dently thought,  from  the  question  he  ad- 
dressed to  tbe  courc,  that  tbe  question 
WAS  inadmissible;  and  that,  from  tbe  al- 
legations of  the  declaration,  her  ability  to 
make  dresses,  or  what  she  can  do  In  that 
line  comparatively  now,  is  Inadmissible. 
The  court  said:  "She  can  Illustrate  her 
capacity  to  labor  by  reference  to  the  varl- 
ons  employments  In  which  she  was' both 
before  and  since."  She  was  then  asked: 
"You  say  yon  could  make  three  or  four 
dresses  before  you  were  hurt.  What  sort 
of  dresses?"  Siie  answered,  "  Fine  dresses, 
— from  tSto  $12  dresses;"  and  was  asked. 
"How  much  can  you  do  now?"  The  court 
said  to  tbe  Jury  that  tbe  last  answer  wuR 
ruled  out.  Defmdant'a  counsel  In  argu- 
ment contended  that  no  safflcent  data  ap- 
peared la  the  evidence  as  a  basis  tor  a 
calculation  of  her  monetary  loss,  or  her 
capacity  to  earn  money.  In  reply,  plain- 
tiff's counsel  said  her  ability  to  make  su 
many  fine  dresses,  worth  from  fS  to  912, 
furnished  such  a  basis.  Because  counsel 
did  not  agree  tbat  tbat  evidence  had  been 
allowed,  they  asked  the  court  about  the 
same,  and  the  court  said:  "In  order  that 
this  point  may  be  settled,  the  Jury  will 
understand  that  the  court  did  not  rule 
out  what  plaintiff  said  with  reference  to 
money  that  she  made  and  could  have 
made  by  her  manual  service  in  connection 
with  the  buslnesa  of  dressmaking.  De- 
fendant alleges  that  tbe  court  made  a  mis- 
take in  so  instructing  the  jury,  because 
said  evidence  had  been  ruled  out,  and  the 
mistaken  statement  of  the  court  was  to 
defendant's  Injury.  In  a  note  to  this 
ground  the  court  states:  "The  court  mis- 
apprehended the  answer  of  the  witness, 
and  did  not  Intend  to  rule  out  tbe  evi- 
dence. During  the  conclading  argument 
for  plaintiff,  one  of  defendant's  counsel 
came  upon  the  bencb,  and  said  be  and  the 
other  counsel  of  d'^endant  differed  as  to 
whether  the  court  ruled  in  or  ruled  out 
the  testimony  us  to  what  tbe  piaTntiff 
got  for  making  dresses;  tbat  bis  recollec- 
tion was  the  court  ruled  It  In,  and  tbe 
other  counsel  said  It  was  ruled  out.  Tbe 
court  replied  be  did  not  rule  It  out;  the 
testimony  was  In.  A  few  minutes  alter 
tbe  oourt'Interrupted  plaintiff's  counsel, 
saying  a  difference  existed  between  coun- 
sel as  to  whether  certain  testimony  wus 
ruled  out  or  not,  and  tlien  turned  to  the 
Jury,  and  charged  them  as  stated  above. 
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afttfr  vrblch  plaintiff's  coaoBel  continued 
blB  arftnment.  Defendant  was  crosa-ez- 
amined  as  to  tbe  length  of  time  she  bad 
been  a  dresamakert  but  not  as  to  the  price 
Bhe  Kot  for  making  a  dress,  and  tbecroaa- 
ezamlnatfon  was  cundacted  by  the  coun- 
sel, who  came  upon  the  bench  as  abuve 
stated."  This  note  having  been  made  by 
thecoart.  defendant  afterwards  amended 
the  ground  of  tlie  motion  In  qnestinn  as 
follows:  "The  misapprehension  of  the 
court,  and  cnnseqUpnt  actual  state  of  the 
facts,  put  defendant's  counsel  at  disad- 
vantage, preTentlnjc  further  teatimouy  on 
that  ground,  and  made  a basle tor  Increase 
of  plaintiff's  damages."  In  a  note  to  this 
amendment  the  court  says:  "No  sugges- 
tion or  Intimation  of  surprise  was  made 
by  counsel.  Had  It  been  suggested  that 
the  action  of  the  court  worked  any  prej- 
udice to  either  side,  the  case  would  nave 
been  reopened  for  farther  cross-examina- 
tion, and  tor  additional  testimony,  if  de- 
sired." 

The  court  charged :  "(1)  The  defendant 
pleuds  the  general  issue,  which  Is  a  gen- 
eral denial  on  its  part  of  every  allegation 
made  by  the  plaintiff.  The  effect  of  tble 
plea  is  to  put  tbe  burden  on  the  plaintiff 
to  establish  the  truth  of  every  allegation 
which  the  law  makes  It  ber  duty  to  estab- 
lish—that la  to  say,  which  the  law  does 
not  aid  by  a  prepumptlon  In  ber  favor- 
to  yonr  satinfactinn,  by  a  preponderance 
of  the  evidence.  (2)  A  railroad  company, 
under  our  statute.  Is  liable  for  any  dam- 
age done  to  persons  by  the  running  ot  the 
locomotives  or  cars  ot  such  company,  un- 
less the  company  shall  make  H  appear 
that  their  agents  have  exercised  all  ordi- 
nary and  reasonable  care  and  diligence; 
the  presumption  in  all  cases  being  against 
the  company.  Such  Is  a  statement  of  the 
general  priaciple.  Tblssection  of  otirCude 
is  applicable  to  street  railrauda  propelled 
by  steam  as  the  motive  power,  and  draw- 
ing cars  carrying  passengers  through  the 
streets  of  a  city.  .  'Ordinary  care,*  as  used 
In  this  statute,  depends  upon  the  dream- 
stances  of  each  partlcularcase,and  Is  such 
care  as  every  prudent  mtin  would  exercise 
under  the  same  or  simiiar  circumstances. 
(3)  If  you  believe  from  the  evidence  that 
the  plaintiff  was  Injured  in  manner  and 
form  as  alleged  In  the  declaration,  and  by 
the  running  of  the  cars  of  the  defendant, 
the  presumption  of  negligence  Is  against 
the  company.  The  defendant  may  rebut 
this  presumption.  It  it  can.  It  may.  In 
many  instances,  require  but  slight  evi- 
dence tn  rebut  the  presumption  of  nngll- 
gence  against  the  company,  but  It  always 
remains  until  removed  hy  proof,  which 
may  be  tjiat  offered  by  ettber  side.  (4)  It 
the  company  proves  either  that  the  plain- 
tiff's driver  consented  to,  or  by  his  own 
negligence  caused,  the  injury,  or  t4iat  she 
could,  by  due  care,  have  avoided  It,  or 
that  the  company  was  not  negligent  In 
any  ot  the  respects  alleged  lo  the  declara- 
tion, bat  used  all  reasonable  care  and  dili- 
gence, the  defense  will  be  complete.  Proof 
of  either  one  of  these  things  will  relieve  the 
company;  proof  of  ail  of  them  is  not  re- 
quired." It  was  alleged  In  the  motion 
that  this  charge  was  error,  because  in  the 
first  clause  the  court,  In  effect,  charged 


that  the  fact  of  negligence  by  defendant 
need  not  be  established  to  the  satlsfactl'in 
of  the  Jury,  because  as  to  that  fact  the  law 
does  aid  plaintiff  by  a  presumption  fn  her 
faror.  The  court  charged:  *It  yon  be- 
lieve from  the  eTldence  that  the  plaintiff 
accepted  an  Invitation  ot  one  Stewart  to 
ride  In  a  wagon,  and  that  be  was  the 
driver  of  the  wagon,  and  was  a  person 
every  way  competent  and  fit  to  manage  a 
horse,  and  there  was  no  reason  that  she 
could  discover  why  she  should  not  ride 
with  him,  she  would  noc  be  chargeable 
with  bU  negltgence,  unless  his  negligence 
In  handling  the  home  was  the  sole  caoae 
and  the  real  eanse  of  the  collision.  Con- 
tributary  negligence  on  bis  part  coocqp* 
ring  with  negligence  On  the  defendant's 
part,  and  both  combining  to  bring  the 
collision  about,  would  be  no  defense  for 
Injuries  resoltlng  to  the  plaintiff  from  such 
collision.  If,  however,  you  believe  from 
the  evidence  that  the  negllgeoee  nf  Stew- 
art, the  driver.  In  checking,  or  pulling  or 
turning,  or  otherwide  handling,  the  horse, 
was  the  sole  cause,  and  the  real  cause,  of 
the  collision,  without  which  it  wonld  not 
have  occurred,  such  negllgeuL-e  would  be 
chargeable  to  her,  so  far,  at  least,  as  the 
railroad  eoiupany  is  concerned,  and  would 
bar  all  recovery  by  her.  And  again.  If  you 
believe  from  the  evidence  that  the  defend- 
ant was  not  guilty  ot  negligence  in  the 
transaction  resulting  in  the  colllsiun,  but 
exercised  all  ordinary  and  reasonable  care 
and  diligence  In  view  of  the  actual  occa- 
sion and  situation,  and.you  further  believe 
from  the  evidence  that  the  collision  was 
due  to  the  fright  ot  the  horse,  or  bis  re- 
fractory disposition  In  suddenly  throwing 
the  vehicle  across  the  track  In  front  ot  the 
moving  engine,  so  as  to  be  caaght  liy  It, 
the  plaintiff  cannot  recover."  This  charge 
was  alleged  to  be  error,  because  there  was 
no  evidence  on  the  subject  whether  Stew- 
art "was  a  person  otherwise  competent 
and  flt  to  mannge  a  home;"  and  because, 
if  by  Stewart's  negligence  the  Injury  was 
caused,  tn  part.  It  would  be  a  defense  Id 
part  as  to  the  quantum  of  damages.  Tho 
expression, "No defense,"  cut  off  tbatright 
of  contribution  between  plaintiff  and  de- 
fendant. 

N.  J.  &  T.  A.  H&miaondf  for  plaintiff  Id 
error.  C.  T.  LadsoBt  lor  defendant  Id  er- 
ror. 

Feb  CiRiAU.  Judgment  affirmed. 
SiHUOMB.  J.,  not  presiding. 


(37  8.  G.  2&5) 
DUK'ifiS  et  al.  v.  FAULK  «t  at 

(Supreme  Goort  of  South  Carolina.    SepL  2S, 

1892.) 

Wills— Construction— Description'  of  Devisebs 

— COXTISOKXT  ReMAINDBK — DISTRIBUTION, 

1.  Where  the  words  "heirs  of  the  body" 
car  In  a  devise,  accotaipanted  by  the  words 
"share  and  share  alike,'  or  "equally,"  or  'in 
equal  parts,"  or  kindred  words,  and  also  the 
words,  "their  heirs,  executors,  administratora, 
and  assigns,"  resort  must  be  had  to  the  statute 
of  distrlbutioiis  for  the  parties  who  shall  answer 
the  descnption  and  tue  the  deTlse,  but  the 
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method  of  distrlbntioc  Is  fixed  by  th«  deriae  to 

be  per  capita,  aod  not  per  ttlrpe^ 

2.  Under  such  devise,  the  estate  U  one  ot 
purchase,  and  not  of  descent. 

3.  Testatrix  derised  to  her  daariiter-in-law 
and  son  a  life  estate,  and  nroTided  that  after 
their  death  "it  shall  deBcend  to  such  heirs  as" 
they  "shall  have  liTing  at  the  time  of  their 
death,  begotten  by  them,  share  and  share  alike, 
to  them,  their  heirs,  execators,  administrators, 
and  assigns,  forever;  and,  in  the  event  of  there 
banir  but  one.  then,  in  sadi  case,  he  or  she 
shall  be  entitled  to  snch  share  as  his,  her.  or 
their  ancestors  would  have  been  entitled  if 
titen  liviD(f."  The  daughtei^in-law  survived 
the  eon  and  their  three  children.  One  of  the 
latter  left  no  Issne;  the  others  left  children  and 
grandchildren.  One  grandchild  of  the  life  ten- 
sat  died  after  the  latter,  and  before  distribu- 
tion. Beld,  that  the  estates  provided  for  were 
contingent  remainders,  and  distribution  should 
be  made  to  the  grandchildren  and  great-grand- 
children of  the  life  tenant  surviving  the  latter 
per  capita,  and  not  per  stirpes. 

Appeal  from  common  pleaa  clrcaJt  court 
of  Charleston  county ;  1.  D.  Withicbspoon. 
JudfEe. 

Action  by  Oscar  F.  Dukes  and  others 
against  Florence  A.  Faulk  and  others  for 
the  construction  of  a  will,  and  the  distri- 
bution ot  tiie  estate  devised  thereby. 
There  was  a  decree  for  the  plalntirrs  and 
part  of  the  defendants.  The  other  defend- 
ants appeal.  Reversed. 

The  master's  report,  and  the  decree  of 
the  trial  court,  referred  to  In  the  opinion, 
are  as  follows: 

"master's  report. 

"This  case  was  originally  referred  to  me 
by  an  order  of  the  court  filed  March  21, 18U0. 
to  Inqnlre  Into  and  report  upon  the  IsBues 
of  law  and  fact  Involved,  with  leave  to  re- 
port  any  special  matter.  I  have  held  ref- 
erences; have  been  attended  by  the  sollc- 
Itora  of  the  parties;  and  have  taken  testl- 
muuy,  which  Is  hereto  attached;  and  have 
heard  argument  upon  the  issues  Involved. 
The  pleadings  having  been  sabsequently 
amended,  an  order  was  made  by  hiu  bon- 
or.  Judge  Wallace,  on  8d  August.  1881, 
referring  the  ease  back  to  me  for  the  pur- 
pose ot  making  a  further  report  upon  the 
tajtlmany  already  taken,  with  leave  to 
report  any  special  matter. 

"1  respectfully  report  as  findings  offact: 

"That  Dorcas  Elmore,  late  of  Charles- 
ton, died  many  years  ago,  leaving  lu  force 
her  last  will  and 'testament,  a  ropy  of 
which  Is  hereto  attached,  and  marked 
Exhibit  A.'  The  will  wa^  admitted  to 
probate  10th  January,  1827.  By  said  will 
she  devised  the  property,  the  subject  of 
this  salt,  to  her  son,  Htent  Elmore,  and 
her  daughler-ln-Iaw,  Emelia  Elmore,  wife 
of  said  Stent  Elmore,  (called  in  the  will 
*8tep-daagfater,M  for  life,  with  certain  llm- 
ftatlona  over,  which  will  be  hereafter  con- 
sidered. The  will  required  theexecutorsof 
Dorcaa  Elmore  to  sell  a  house  and  lot  be- 
longing to  testatrix,  on  Church  street.  In 
Charleston,  and  to  Invest  the  proceeds  In 
the  purchase  of  a  small  house  and  lot,  to 
be  subject  to  the  limitations  above  re- 
ferred to.  On  81*t  Jnly,  1823,  the  execu- 
tors, in  pursuance  ot  said  Instructions, 
purchased  from  Dr.  William  A.Holmes  the 
house  and  lot  on  Vernon  street,  the  sub- 
ject of  this  suit,  and  the  same  was  con- 
voyed to  the  said  execators  by  Dr.  William 


A.  Holmes  by  deed  dated  Slet  July,  1828, 
and  recorded  the  same  day  In  Book  X9.p. 
Z'/I.  The  deed  recites  the  will  of  Dorcas 
Elmore,  and  conveys  the  said  premises  to 
*  Peter  Ehney  and  John  Holmes,  executors 
aforesaid,  and  the  sarvlvor  ot  them,  his 
heirs  and  assigns,  forever,  in  trust,  never- 
theless, to  and  for  the  uses  and  purposes 
and  with  the  conditions  and  limitations 
set  forth  In  the  above-recHed  part  of  the 
will  of  Dorcas  Elmore,  In  pursuance  ot 
which  the  above  premises  have  been  this 
day  purchased  of  me  by  the  said  execn- 
toni.*  8tent  and  Emella  Elmore  survlvsd 
thfl  testatrix.  Stent  Elmora  died  many 
years  ago,  leaving  surviving  him  his  wid- 
ow, Emella,  and  three  children,  James  W. 
Elmore,  Pamella  E.  Elmore,  and  Mary 
Ann  Elmore.  James  W.  Elmore  died  un- 
married,and  without  Issue, In  ISSB  or  1857. 
Pamella  E.  Elmore  married  Thomas  Alex- 
ander, and  died  about  eighteen  years  ago, 
leaving  two  cblldrHU, — Florence  A.  Alex- 
ander, who  married  a  Mr.  Faulk,  and 
lived  in  Braden,  Tenn.,  and  had  five  chil- 
dren, to  wit,  Charles,  Uadlue,  Carrie, 
Edlcb,  and  Inez  Faulk,  (Mrs.  Faulk  has 
since  departed  this  life,  leaving,  surviving, 
bor  husband,  John  Faulk,  and  the  afore- 
said five  children;)  and  Henry  Alexander, 
who  lives  at  Little  Hock,  Ark.,  and  Ismar^ 
ried,  and  has  one  child,  Pearl  L.  Alexan- 
der. Mary  Ann  Elmore  married  F.  O. 
Dukes.  She  died  In  July,  1888,  leaving  the 
following  children:   Elmore  Dukes,  Oscar 

F.  Dukes,  Cndlne  L.  Dukes,  and  Teressa 

G.  Dukes.  Elmore  Dukes  la  married.  Un- 
dine Dukes  married  James  E.  Thomas,  and 
died  April,  1889,  leaving  issue,— James  W. 
Thomas,  aged  14  years,  and  Ancrnm  O.  . 
Thomas,  Qeorge  V.  Thomas,  Leo  D. 
Thomas,  and  Elmore  8.  Thomas,  infants 
under  14  years  of  age.  The  other  children 
of  Mary  Ann  Elmore  are  still  alive.  Mrs. 
Emella  Elmore,  the  surviving  life  tenant, 
died  17th  September.  1889.  At  her  death, 
therefore,  there  were  living  thefollowiDg 
lineal  descendants:  Florence  A.  Faulk 
and  her  children,  being  the  grandchildren 
and  great-grandchildren  of  Emella  Elmore; 
Henry  Alexander,  grandchild  of  Eraelia 
Elmoro;  Pearl  L.Alexander,  hlsdaug^ter, 

a  great-grandchild;  Elmore  Dukes,  Oscar 
F.  Dukes,  and  Teressa  Q.  Dukes,  grand- 
children of  Emella  Elmore;  and  James 
W.,  Ancrnm  O.,  George  V.,  Leo  D..and  El- 
more 8.  Thomas,  Kreat-grandchildren  ot 
Emella  Elmore;  and  Alonzo,  Julia,  May, 
Elmma,  and  Tyra  Dukes,  children  of  El- 
more Dukes,  and  great-grandchildren  ot 
Emella  Elmore. 

"The  main  question  otlawln  the  case 
arises  under  the  devise  in  the  will  ot  Dor* 
can  Elmore,  as  to  whether  the  division 
among  the  heirs  of  Emella  Elmore  Is  to 
be  made  per  stirpes  or  per  capita;  and 
upon  this  point  I  beg  to  report  my  con- 
elusions  of  law  as  follows: 

"The  devise  Is  In  these  words:  'For  the 
sole,  separate,  and  exclusive  use,  etc.,  of 
my  stepdaughter,  Emelia,  and  my  son, 
Stpnt,  during  their  natural  lives,  aad  to 
be  In  no  wise  subject  to  bis  debts,  control, 
or  Intermeddling  whatsoever;  and,  after 
the  death  of  my  said  stepdaughter  and 
my  son,  Stent,  It  Is  my  will  that  It  shall 
descend  to  such  heirs  as  my  said  step- 
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daughter,  Kmelifl.  aud  my  son.  Stent, 
tihali  leave  living  at  the  time  of  their 
death,  begotten  by  them,  Rhare  and  shart) 
alike,  to  them  and  their  heirs,  executors, 
admlDlstrutors,  and  aaalgna,  forever; 
«nd,  Id  the  event  of  there  being  but  one, 
then,  and  in  such  ease,  he  or  she  ftball  be 
entitled  to  snch  share  as  his,  her,  or  their 
anceatore  would  have  been  entitled  It  then 
living;  and  should  m.T  said  stepdaughter, 
Eniella,  leave  no  belrs  begotten  by  my 
■aid  Buo»  Stent, capable  of  Inherltlntf,  then 
It  Is  my  will  tbat  the  aald  property  shall 
deHcend  to  my  daughter.  Ann  Ellsa,  wife  of 
A.  Utililand,*  etc.  As  before sta ted, Emella 
Elmore  left  surviving  her  no  children,  but 
certain  grandchildren  and  great-graudehll- 
dren,  children  of  both  living  aud  deceatied 

grandchildren.  Do  they  all  take  tbeestate 
etween  them  equally  per  capita,  or  le  the 
dlvtalonto  be  made  per  stttpes;  the  chil- 
dren of  Paraella  E.  Alexander  taking  one 
half  by  representation,  and  the  children 
and  grandchildren  of  Mary  Ann  Dakes 
taklnff  the  other  half?  This  Is  not  a  case 
In  which  It  is  necessary  to  resort  to  the 
statute  to  discover  the  heirs,  <or  the  Idea 
of  statutory  heirs  expressly  excluded  by 
the  words  'begotten  by  them,'  which  clear- 
ly refer  to  lineal  helm.  Bnt,  on  the  other 
hand,  these  words  cannot  mean  unly  chil- 
dren of  Stent  and  Gmella,  for  It  h an  fre- 
quently been  decided  that  theworde  'law- 
fully begotten  by  A.'  are  not,  per  se, 
enough  to  limit  A  bequest 'to  the  Issue  of 
A.,*  to  his  children.  2  .larm.  Wills,  (5th 
Amer.  Ed.)  p.  tt42,  and  cases  cited.  The 
word*helr8,'aBQBed  In  thlsclanse.evldent- 
1y  Indicates  a  class  of  persons  who  take  In 
their  own  right;  and  in  such  case,  even 
without  the  superadded  words  'shareand 
share  alike,*  the  distribution  would  be 
per  capita.  But  when  the  devise  Is  to 
snch  heirs  as  shall  be  living  at  the  death 
of  the  life  tenant, 'shareand  share  alike, 
to  them,  their  belra,  execntors,' etc.,  the 
mode  of  distribatlon  Is  clearly  indicated 
by  the  will  to  be  an  equal  division  per 
capita.  Allen  v.  Allen,  13  S.  C.  512;  Kern- 
good  V.  Davis,  21  S.  C.  207.  The  only 
doubt  that  could  arise  as  to  the  correct- 
ness of  this  construction  would  be  sug- 
gested by  the  clause  following:  'And,  In 
the  event  of  there  being  but  one,  then,  und 
In  snch  ca^ie,  he  or  she  shall  be  entitled  to 
aach  share  as  his,  her,  or  their  ancestors 
would  have  been  entitled  if  then  llTlng.' 
The  menning  or  this  clauHe  is  very  obscnra. 
It  is  nngramrnatlRal  und  unintelligible. 
So  ar  as  It  affects  the  Intention  of  the 
testatrix,  it  seems  to  me  simply  to  in- 
tend to  say  that,  If  only  a  single  heir 
should  be  living  at  the  life  tenant's  death, 
he  should  take  the  whole  estate.  After 
having  provided  for  a  dlstrlbuti'in  per 
atnlta.  apparently  realizing  that  In  the 
course  of  events  It  might  happen  that 
there  should  be  but  one  repreHentatlve, 
who,  as  a  matter  of  fact,  might  take  both 
per  stirpes  nnA  per  capita,  the  testatrix, 
to  provide  tor  such  a  contlngeney,  direct- 
ed that  person  shonld  take  the  whole  es- 
tate,  which  would  be  In  perfect  accord 
with  the  original  devise.  At  all  events, 
and  In  spite  of  the  canon  of  construction 
that  the  later  cauHe  should  govern,  it 
does  not  seem  to  me  that  this  obscure 


clause  shonld  be  allowed  to  modify  the 
clearly  expreSBed  intention  of  the  previous 
clause,— that  each  of  the  heirs  shall  re- 
ceive an  equal  share,  and  that  all  shall 
share  alike.  I  hold,  therefore,  that  ttaa 
words  'beira  living  at  the  time  of  their 
death,  begotten  by  them,*  are  equivalent 
to  'lineal  descendants,*  and  that  upon  the 
death  of  the  life  tenants,  all  the  lineal  de- 
scendants of  Stent  and  Emella,  both 
grandchildren  and  great-grandchildren, 
and  great-grandchildren  whose  parents 
are  alive,  as  well  as  great-grandchildren 
whose  parents  are  dead,  took,  percapfta, 
equal  portions  of  the  estate.  See  Evans 
V.  Godbold,  6  Rich.  Bq.  26. 

"All  the  parties  In  Interest  under  any 
view  which  may  be  taken  of  the  devise  are 
properly  before  the  court.  The  testimony 
shows  the  property  to  be  Incapable  of  par- 
tltloa  tn  kind  among  the  heirs,  and  that 
a  sale  will  be  necmsary.  It  also  shows 
that  the  parties  own  no  other  real  estate 
in  common.  I  respectfully  recommend 
that  the  real  estate  besuld  uudertheorder 
of  the  court,  and  that  the  proceeds  of  sale, 
after  the  payment  of  the  costs  aud  ex- 
penses of  sale,  be  divided  among  the  lineal 
descendants  of  Stent  and  Emella  Elmore 
living  at  the  death  of  Emella  Elmore,  li) 
equal  parts.  * 

"decree. 

"The  object  of  this  action  is  to  have  the 
will  of  Dorcas  Elmore  conntrued,  so  far  as 
It  affects  the  rights  of  the  parties  to  the 
action.  All  of  the  issues  were  referred  to 
Master  Sass,  who  filed  his  report  January 
10, 1891, and  the  cause  was  heard  on  excep- 
tions by  the  plaintiff  and  some  of  the  de- 
fendants to  said  report. 

"The  will  of  Dorcas  Elmore  was  ad- 
mitted to  probate  January  10,  1827.  Tes- 
tatrix devised  a  certain  house  and  lot  In 
Charleston  to  her  daughter,  Ann  Elizu 
QiUUand,  and  to  her  daughter-in-law, 
Emelia,  the  wife  of  her  son,  Rtent  Elmore, 
(referred  to  in  the  will  as  a  'stepdangh- 
ter,*)  to  be  equally  divided  among  them, 
shareand  share  allRe.  The  executors  were, 
authorized  and  directed,  as  soon  as  ud- 
vlsable,  after  testatrix's  death,  to  sell  and 
dispose  of  the  aforesaid  bouse  and  lot,  aud 
to  u[>pruprlate  the  proportion  of  the  tes- 
tatrix's daughter-in-law,  Emelia,  tn  said 
proceeds  of  sale  to  the  purchase  of  an- 
other house  and  lot,  to  be  held  by  said  ex- 
ecutr>ra,  subject  to  certain  limitations  Id 
testatrix's  will.  The  executors,  under  said 
authority,  on  the  3l8t  July,  1828,  pur- 
chased and  took  the  conveyance  to  an- 
other house  and  lot  in  Charleston,  bclnig 
the  property  now  In  controversy, and  held 
the  title  to  the  same,  snbject  to  the  foU 
lun-IngliroitatlonR, expressed  in  testatrix's 
will,  to  wit:  'For  the  sole,  separate,  and 
exclusive  use,  besetlt,  and  beh<iof  of  ray 
stepdaughter,  Emelia,  and  my  son,  Stent. 
•  *  *  And,  alter  the  death  of  my  said 
stepdaughter  and  my  son.  Stent,  It  Is  my 
will  that  it  shall  descend  to  such  heirs  as 
my  said  stepdaughter,  Emelia,  and  ray 
son,  Stent,  shall  leave  living  at  the  time  ut 
their  death,  begotten  by  them,  share  and 
share  alike,  to  them  and  their  heirs,  ex- 
ecutors, administrators,  and  assigns,  for- 
ever; and,  in  th?  event  ol  there  being  but 
one,  then,  and  in  such  case,  he  or  she  shall 


Digitized  by 


Google 


S.C.) 


DUKES  «.  FAULK. 


125 


lie  entitled  to  ancfa  ebare  an  hit,  her,  or 
tbnlr  HDCeetors  would  have  been  entitled 
It  then  Urtn^;;  and,  ehoald  m.r  snid  step- 
daughter. Biiielia,  leave  no  heirs  beKottea 
by  said  BOD,  Stent,  capable  of  Intaerltlnff, 
then  It  Is  my  will  that  the  aald  property 
shall  dearend  to  ray  daughter,  Ann  Ellia, 
wife  of  wmiam  H.  Ollliland,  aforesaid,  to 
her  and  ber  heirs,  executors,  admlnlstro- 
trjrs,  and  bbbIkus  forever,'  Stent  Elmore, 
the  HOD,  and  bis  wife,  Emella,  thedanghter- 
In-law,  sarrlTed  the  testatrix.  Stent  El- 
more, the  son,  died  many  years  ago,  leav- 
ing surviving  him  hie  widow,  Emella,  and 
bts  three  children,  James  W.  Elmore, 
Famella  £.  Elmore,  and  Mary  Ann  El- 
mure.  James  W.  Elmore,  the  son  of 
Bteot,  died  In  18&6  or  1857,  unmarried,  and 
without  Issue.  Pamella  E.,  a  daughter  of 
Stent,  married  Thomas  Alexander,  and 
died  some  eighteen  years  ago, leaving  two- 
rblldren,  to  wit,  a  sod,  Henry  Alexander, 
and  a  daughter,  Florence  A.  Alexander, 
who  married  John  Faulk.  Mary  Ann  El- 
more, the  other  daughter  of  Stent,  mar- 
ried F.  O.  Dukes,  and  died  In  July,  1888. 
Smella,  the  wife  of  Stent,  and  the  surriv- 
iDg  life  tenant,  died  September  37,  1889. 
It  will  be  observed  the  three  children  of 
Stent  and  Emella  Elmore  died  during  the 
lifetime  of  tbelr  mother,  Emella,  the  sur- 
viving life  tenant.  The  defendants  Henry 
Alexander  and  Florence  A.  Faulk,  children 
ol  Famella  E.  Alexander,  and  grandchil- 
dren of  Stent  and  Emeila  Eimore,  were 
living,  and  bad  children,  at  the  death  of 
Emella,  (September  17, 1889.)  the  surviving 
life  tenant.  Florence  A.  Faulk  has  depart- 
ed this  life  since  the  deiith  of  Emelia,  the 
snrvlving  life  tenant,  leaving  aorvlvlac 
her  as  heirs  at  law  her  husband,  John 
Faulk,  and  her  five  children,  Charles,  Un- 
dine, Carrie,  Edith,  and  Ines,  all  of  whom 
are  living.  Mary  Ann  Dukca.  the  other 
daughter  of  Stent  and  EmeJIa  Elmore,  left 
surviving  her  four  children,  the  plaiutittM 
Oscar  F.  Dukes,  Elmore  A.  Dnkes,  Teressa 
O.  Dukes,  and  Undine  L.  Dukes,  all  of 
whom  are  living,  except  the  daughter  Un- 
dine L.,  who  married  James  E.  Thomas, 
and  died  In  April,  1K8A.  Undine  L.  Thomas 
left  surviving  her  her  live  children,  the  de- 
fendants James  W.,  Ancrum  O.,  George  V., 
Leo  D.,  and  Elmore  S.  Thomas,  all  of 
whom  are  living. 

"The  master  concludes  that  the  words, 
'hetnt  living  at  the  time  of  their  death,  be- 
gotten by  them,'  are  equivalent  to  Mineal 
(lesvendauts.' and  that  upon  the  death  of 
the  Hie  tenant  all  of  the  Hn^al  desceudants 
of  Stent  and  Emella,  both  grand  and 
ereat-grand  children,  whose  parents  are 
living,  as  well  aa  great-grandchildren 
whofie  parents  are  dead,  talce,  under  the 
teatatrix's  will,  peFoaptta,  equal  portions 
uf  tlie  estate. 

"The  exceptions  allege  that  the  master 
erred  in  holding  (1)  that  all  of  tbe  lineal 
descendants  took,  at  the  death  uf  tbe  life 
tenant.  Including  those  whose  parents 
were  Uvliig,  us  well  as  those  whose  par- 
ents are  dead;  and  (2;  In  not  holding 
that,  at  the  death  of  the  life  tenant,  the 
defendant  Henry  Alexander,  and  Florence 
A.  Faulk,  children  of  Pamelia  K.,  then 
being  alive,  are  untitled  to  one  half  of  the 
estate,  and  that  the  ottaer  hall  i»  divisible 


among  the  defendants  the  Dukes  and  the 
Thomas  children,  as  heirs  at  law  of  Mary 
Ann  Dukes. 

"The  master  states  that  all  parties  in 
latfireat,  under  any  view  of  the  decree,  are 
before  tbe  coart;  that  the  house  and  lot 
In  question  cannot  be  partitioned  In  kind ; 
and  that  the  parties  own  no  other  real  es- 
tate In  common. 

"In  constrning  the  will  effect  must  be 
given  to  the  intention  of  tbe  testatrix,  aa 
discovered  by  a  consideration  of  all  the 
provisions  ot  tbe  will,  provided  the  ex- 
pression of  such  Intention  In  tbe  will  does 
not  conflict  with  the  rules  adopted  for  the 
construction  of  wills.  When  technical 
words  are  used,  they  should  have  their 
legal  Affect,  unless  snbaequent  inconsistent 
words  are  uaed,  showlug  that  the  testa- 
trix meant  otherwise.  Tbe  eoncluslan  of 
tbe  master  fa  based  upon  tbe  provision 
that  at  the  death  ot  tbe  life  tenant  the 
property  'shall  descend  to  such  heirs  as 
my  said  stepdaughter,  Emella,  and  my  son. 
Stent,  shall  leave  living  at  the  time  of 
tbelr  death,  begotten  by  them,  share  and 
share  alike,'  without  giving  effect  to  the 
provision  which  Immediately  follows, 
that,  It  but  one  heir  survives,  *  he  or  she 
shall  be  eutltled  to  such  share  as  tala,  her, 
or  their  ancestors  would  have  been  nntl- 
tled  If  then  living.'  The  testatrix  must' 
have  had  some  object  In  view  lu  malting 
each  of  the  pro  visions  above  quoted.  If, 
ulion  the  death  of  tbe  life  tMnanta,  the  tes- 
tatrix Intended  that  tbelr  lineal  descend- 
ants should  take  per  capita,  share  and 
share  alike,  as  found  by  tbe  master,  she 
could  not  hare  had  aqy  object  In  Incor- 
poriiting  in  her  will  the  later  clause  above 
quoted.  Construing  tbe  above-qnoted 
provisions  of  the  wilt  together,  I  am  sat- 
isfied that  tbe  testatrix  Intended  by  the 
use  of  the  word  'faeira*  to  refer  to  th^  chil- 
dren of  Stent  and  Emella  (heirs  In  tbe  first 
degree)  that  might  survive  their  parents, 
who  should  take  share  and  share  alike. 
By  The  subsequent  clause  the  testatrix  in- 
tended to  provide  for  tbe  children  of  a  de- 
ceased child  ol  Stent  and  Emella,  alive  at 
the  death  of  tbe  life  tenant,  by  giving 
them  such  shnre  aa  his,  her,  or  their  an- 
cestorwouM  have  been  entitled  if  then  liv- 
ing. In  otlier  words,  in  dlrectliig  that  the 
property 'shall  descend 'at  the  death  of 
tbe  life  tenant,  and  In  providing  that  the 
heir  should  take  such  share  as  his,  her,  or 
their  ancestors  wonld  have  taken  It  then 
living,  tbe  testatrix  intended  that  the 
heirs  should  take  by  descent  per  stirpes, 
and  not  as  purchasers.  Tbe  words  'share 
and  share  alike'  were  only  intended  to  ap- 
ply to  'heirs  taking  In  tbe  same  degree.' 
I  cannot  concur  with  the  master  In  tbe 
concluainn  that  all  of  tbe  lineal  descend- 
ants of  Stent  and  Emelia  take  per  capita 
In  equal  portions  under  the  clause  of  the 
will  of  Doreaa  Elmore  above  quoted.  Un- 
der the  pfoviaions  of  the  said  will  I  con- 
clude that  the  following  named  parties 
take  by  descent  per  stirpes  in  the  follow- 
ing proportions,  to  wit:  The  d^endants 
Henry  Alexander  and  Florence  A.  Faulk, 
as  chlldreu  of  Faraplla  E.  Alexander,  are 
each  en ti tied  to  the  one-fourth  Interest  in 
the  house  and  lot.  The  Interest  of  Flor- 
ence A.  Faulk,  now  deceased,  Is  divisible 
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amonK  her  taelra  at  law  as  (olio wb:  To 
berbusbaQd.Joho  Faulk,  noe-twetftli ;  and 
to  her  five  ehlldreu.  to  wit,  Cbarles,  Un< 
dine.  Carrie.  Edltta.  and  Inei  Faulk,  each 
the  onu-tblrtleth ;  to  the  plalatilfa  Oscar 

F.  Dukes,  Etmore  A.  Dakes,  and  Teressa 

G.  DukeB,  eanb  the  one-elgbth ;  and  to  the 
five  cblldren  of  Undine  L.  Thomas,  tu  wit, 
James  W.,  Ancrum  O.,  George  Y.,  Leo  V., 
and  Elmore  8.  Tbumaa,  each  the  one-for* 
tie th,— Interest  In  said  boune  and  lot.  To 
this  Axtentit  Is  ordered  and  adjudged  that 
the  master's  report  he  overruled,  and  the 
exceptions  to  said  report  be  sustained.  It 
Is  further  ordered  and  adjudged  that,  after 
duly  advertising  the  premlseo,  G.  H.  Sass, 
one  uf  the  masters  for  Charleston  county, 
do  sell  at  pobllc  outcry,  at  the  usaal  place 
for  such  sales.  In  the  dty  of  Charleston, 
CD  the  Ist  day  of  Fehraary ,  189^.  tbe  bonsa 
and  lot  referred  to  in  the  master's  report* 
as  conveyed  July  81, 1828,  by  Dr.  WllUam 
A.  Holmes  to  Peter  Ebney  oud  John 
Holmes,  executors  of  Doreas  Eltnore,  in 
trust,  recorded  In  Book  X  9,  p.S27,  for  one 
half  cash,  and  tbe  balance  of  tbe  purchase 
money,  with  interest,  payable  In  twelve 
montba,  to  be  secured  by  bond  of  tbe  pur- 
otaaser.  and  a  mortgage  o(  tbe  premises; 
tbe  purchaser  to  pay  for  papers.  That 
tbe  purchasers  be  required  to  Insure  the 
premises  for  one  year,  and  assign  policy  to 
said  master.  The  master  will  flrst  apply 
the  proceeds  of  said  sale  to  the  payment 
of  any  taxes  that  may  be  dne  upon  the 
premises,  and  the  costs  of  this  action  to 
be  paid  by  parties  to  the  action  In  pro- 
portion to  tbelr  several  and  respective  In- 
terests Id  the  property  to  be  sold  as  herein 
adjudged ;  the  balance  of  said  proceeds  of 
sale  to  be  paid  by  tbe  master  to  tbe  sev- 
eral partiesherelnbefore  named  In  the  pro- 
portions as  herein  adjudged.  Tbe  master 
win  execute  titles  to  tbe  purcbaser  upon 
compliance  with  the  terms  of  tbe  sale,  and 
will  report  to  the  court  bis  proceedings 
nnder  this  order  January  2, 1892. " 

R  lit  J f  (J fee  A  Ratledf^e,  lor  appellants  mi- 
nor children  of  Elinore  Dukes.  W.  M. 
Tbufflaa.  for  appellants  minor  children  of 
Ondlne  L.  Thomas.  W.  Henry  Thomas, 
for  respiindentu  Dukes  and  others.  J. 
AncFua  Stmona,  for  reepondenta  Henry 
Alexander  find  John  Faulks  and  their  mi- 
nor children. 

Pope,  J.  This  action  came  on  to  be 
beard  by  bis  honor.  Judge  Withbhspoon, 
at  tbe  fall  term,  1891,  of  tbe  court  of  com- 
mon pleas  tor  Charleston  county,  aud  on 
the  4th  day  of  January  be  filed  his  decree. 
From  this  decree  an  appeal  has  been  taken 
by  two  Rets  of  defendants,  viz.,  the 
Thomas  minora  and  tbe  Dukes  minors. 
There  Is  no  question  of  fact  Involved. 
Tbe  appeal  relates  solely  to  questions  of 
law,  which  grow  out  of  the  following  pro- 
vision of  the  last  will  and  testament  of 
Mrs.  Dorcas  Elmore,  of  tbe  city  of  Obarles- 
ton,  in  tbis  state,  who  died  on  tbe  lOtb 
Janvary,  1827.  to  wit:  A  bouse  and  lot. 
"for  tbe  sole,  separate,  aud  exclusive  use, 
etc.,  of  my  stepdaughter,  [daugbter-ln- 
law,]  Emella,  and  my  son.  Stent,  during 
their  natural  lives,  and  to  be  Id  no  wise 
subject  to  bis  debts,  coutrol,  or  intermed- 
dling whatever;  and  after  the  death  of 


my  said  stepdaughter,  [daugbtpr-ln-law,] 
and  my  son,  Stent.  It  Is  my  will  tbntlt 
shall  descend  to  such  heirs  as  my  aald 
stepdaughter,  [daaghter-ln-Iaw,]  Emella, 
and  my  sou,  Stent, shall  have  living  at  the 
time  of  their  death,  begotten  by  tbera, 
sbare  and  share  alike,  to  them,  their  heirs, 
executors,  administrators,  and  assigiia, 
forever;  and,  in  the  event  of  tbsre-  beloff 
bat  one,  then,  and  In  such  case,  he  or  abe 
shall  be  entitled  to  such  share  as  his,  her, 
or  tbelr  ancestors  would  have  been  enti- 
tled If  then  living:  and  should  my  saM 
stepdaughter,  [daughter-in-law,]  Emella, 
leave  no  heirs  begotten  by  my  said  sou. 
Stent,  capable  of  luberlilng,  then  It  is  my 
will  that  the  said  property  shall  descend 
to  my  daughter  Ann  Eliza,  wife  of  A.QIUt- 
land, "  etc. 

A  brief  reference  to  tbe  facts  may  not  ba 
amiss  just  here.  Stent  Elmore  died  many 
years  agn.  Emella,  his  wlfe,llved  until  tbe 
17tb  September,  1889.  Tbe  children  born 
to  Stent  and  Emella  were  three,— James 
W.  Elmore,  Pamella  E.  Elmore,  and  Mary 
Ann  Elmore,— all  of  whom  died  during 
tbe  lifetime  of  tbe  surviving  life  tenant, 
Emella  Elmore.  James  W.  Elmore  died 
la  1866  or  1857,  unmarried,  and  without 
issue.  Pamella  Elmore,  having  Intermar- 
ried with  one  Thomas  Alexander,  died 
28th  April,  1872, leaving  two  children,  both 
of  whom  survived  the  life  tenant,  one  of 
whom  (Florence  Faulk)  has  died.  leaving 
a  husband  and  five  children.  Mary  Ann 
Elmore,  who  had  married  one.Dubee,  died 
17tb  July,  1N88,  leaving  children  andgrand- 
ehildren.  The  names  of  all  these  parties 
are  set  forth  carefully  In  the  case,  and  it 
will  be  unnecessary  to  state  them  again, 
especially  as  the  master's  report  and  the 
decree  of  the  circuit  judge  must  be  printed. 
Ail  the  children  belog  dead,  and  there  be- 
ing children  and  grandchildren  of  aocb 
cblldren  of  Emella  and  Stent  Elmore  alive 
at  the  death  of  the  surviving  life  tenant, 
this  contest  has  arisen  as  to  the  dlstrlba- 
tlon  of  the  proceeds  to  arise  from  the  sale 
of  the  bouse  and  lot  In  question. 

Three  views  have  been  presented  to  this 
court  for  Its  consideration:  (1)  That  the 
proceeds  of  sale  shall  be  so  divided  aa  that 
the  children  and  grandchildren  of  Mrs. 
Mary  Ann  Dukes  shall  receive  one  half 
thereof,  and  the  other  half  to  be  divided 
among  tbe  children  and  grandchildren  of 
Mrs.  Pamella  Alexander  per  stirpes;  (2) 
that  such  proceeds  shall  be  divided  among 
the  two  parties  who  stood  on  tbe  death 
of  the  life  tenant  as  heirs  of  her  body  un- 
der the  laws  of  this  state  per  CAp/fs;  (3) 
that  such  proceeds  shall  be  divided  antouff 
all  the  grandchildren  and  great-grand- 
children of  tbe  life  tenant  per  capita.  We 
will  first  consider  the  general  principles 
of  our  laws  pertaining  to  an  estate  pro- 
vided for  such  persons  as  shall  at  a  par- 
ticular time  uamed  by  the  testator  sus- 
tain a  particular  character.  Then  we  will 
briefly  notice  the  particular  drenmstances 
that  are  alleged  to  control  tbe  distribu- 
tion here. 

1.  Our  act  of  1791  wrought  ti  great 
change  in  tbe  laws  of  Inheritance  that 
formerly  prevailed  here  on  the  same  sub- 
ject, and  derived  from  the  mother  conntry, 
and  It  was  to  be  expected  that  the  deflnt- 
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tloD  of  the  term  "heirs"  ebould  be  thereby 
changed.  Accordingly  we  find.  In  the  de- 
cisions uf  our  courts,  "heirs'*  came  to 
mean  aaeh  persons  In  whom  real  estate 
Tents  by  operation  of  law  on  the  death  of 
one  who  was  last  seised.  Seabrook  v. 
Seabrook.  1  McMul.  Eq.  206,  207;  Temple- 
ton  V.  Walker.  8  Rich.  Eq.  650.  It  was 
stated  In  the  case  first  quoted:  "The 
court  Is  unable  tu  find  any  better  dellni- 
tioD  of  an  *  heir '  than  '  the  person  lo  whom 
real  estate  vests  by  operation  of  law  on 
the  death  of  one  who  was  tant  seised.' 
This  law  Taries  In  different  countries,— in 
the  samd  country  at  dlOerent  periods,  and 
Id  the  sanie  country  In  relation  to  differ- 
ent estates.  By  the  common  law,  tbe 
father  or  grandfather  would  be  excluded. 
In  England  the  estate, in  general,  desceuds 
to  the  eldeat  eon.  to  the  exclusion  of 
daagbtera  and  other  sons.  By  tbe  laws 
of  HuDtti  Carolina  a  more  eqaltable  distri- 
bution, both  of  real  and  personal  estate,  fs 
provided.  In  order  to  ascertain  who  Is 
the  heir.  It  Is  necessary  only  to  inquire  to 
whom,  by  the  law  of  the  laud,  would  the 
estate  pass  In  case  of  Intestacy."  In  the 
fiecond  case  cited  this  laneua^e  occurs: 
"The  term  'heirs' Is  Inapplicable  to  the 
snccesBloD  to  personal  estate;  and  even 
as  to  real  estate  we  bare  no  other  heirs 
except  the  baredea  facti  of  oar  statute  of 
discributtona. "  So  that  ordinarily  we 
moat  look  to  the  statute  of  distributions 
to  ascertain  the  persons  who  are  entitled 
to  the  character  of  heirs,  as  well  as  the 
Hheres  to  be  enjoyed  by  them.  When,  In 
a  grant  or  devise,  words  were  used  auch 
as  "  heirs  at  law. "  "  legal  heirs. "  "  hef ra  of 
tbe  body,"  or  kindred  phrases  or  tei-njs 
betokening  a  grant  or  gift  or  deviae  to 
HQch.as  a  claaa.to  take  effect  at  a  particu- 
lar time,  SDCb  parties  took  as  purcliaaera, 
and  not  by  descent,  especially  If  the  eatate 
to  be  vested  was  made  absolute  by  the 
additional  words,  "their  heirs  and  aa- 
irigna,  forever.**  Mora  frequently  the  ques- 
tion raised  in  connection  with  each  words 
Las  been  the  method  uf  diatrlbutiou  of 
the  estate  so  vested  aroongtbe  IndlTlduala 
or  members  of  the  class,  and  for  a  while 
in  this  state  tbiR  doctrine  was  unsettled. 
In  Campt>ell  v.  Wiggiim,  intra.  It  was  held 
Co  be  a  division  per  capita.  However, 
this  view,  tbongh  much  shaken,  still  pre- 
vailed  In  lAmacks  v.  Glover,  1  Rich.  Eq. 
141.  Bat  at  length.  In  the  case  of  Temple- 
ton  V.  Walker,  supra,  decided  in  1850  by 
tbe  court  of  errors,  it  was  held  that, 
where  no  words  were  used  in  the  grant  or 
devise  providing  for  a  different  dlstrlbu- 
tiun.  the  rule  as  laid  down  in  our  statute 
ol  dtstrlbationa  In  cases  of  intestacy 
should  not  only  determine  the  persons 
composing  the  class,  but  should  also  flx 
tbe  share  of  each.  In  the  words  of  that 
decision :  "  We  are  Justified  In  establishing 
as  a  general  rule.  In  cases  like  the  one  be- 
lore  us,  that  the  partition  shall  be  per 
Btirpes."  And  so  the  law  remains  until 
this  day.  It  will  be  obuerved  that  such 
last-announced  rule  only  applies  to  those 
cases  where  the  grantor  or  devisor  has 
not  Indicated  a  different  mode  of  parti- 
tion. It  13  always  admitted  that  snch 
erantor  or  devisor  has  a  perfect  right.  In 
Che  inatraroent  that  announces  hlsdeter^ 


minatlon  on  this  point,  to  flx  the  shares 
of  each  one  of  a  cIhbs.  provided,  always, 
the  same  Is  not  In  conflict  with  the  law  of 
the  land.  Chief  Justice  McIvrr,  in  an* 
nonncing  the  Judgment  of  this  court  In 
the  case  of  Allen  v.  Allen,  13  S.  G.  S12,  says : 
"If.  tberetore,  the  gift  Is  to  a  class  (A  per- 
sons designated  as  'heirs'  of  a  particular 
person,  then,  as  it  Is  necessary  to  resort 
to  the  statute  to  ascertain  wbo  are  tbe 
Individuals  enmpotting  tbe  clasB,  resort 
must  also  be  had  to  the  statute  to  deter- 
mine bow  or  in  what  proportions  such  in- 
dlvlduala  shall  take.  This  Is  upon  tbe 
presumption  that  the  donor,  having,  by 
implleation  at  least,  referred  to  the  stat- 
ute as  to  the  persona  who  are  to  take, 
also  Intended  that  reference  should  be  had 
to  the  atatate  to  determine  the  propor- 
tions In  which  tbey  should  take,  unless  be 
ezprmam  a  dlffbreoi  ioteatioa.  But  when 
be  prescribes  a  tiiOereot  motJe  of  diatrlbu' 
Hon,  then  no  such  presumption  can  arise, 
and  tbe  distribntion  mnst  be  made  in  tbe 
manaer prescribed."  (Italics  ours.)  And 
so,  tuu,  in  the  case  of  Kemgood  v.  Davis. 
21  8.  C.  183,  where  Mr.  .luatlce  McQowan 
delivers  the  Judgment  of  the  court,  this 
language  la  used:  "In  such  cases,  after 
much  dlscnsBloB  and  some  difference 
opinion.  It  seems  to  have  been  settled  as  a 
rule  of  construction  that  *  wherever,  by 
the  terms  of  description  in  a  devise  or 
grant,  reaort  must  be  had  to  tbe  statute 
of  distributions  for  the  purpose  of  ascer- 
taining the  objects  of  tbe  gift,  resort 
must  also  be  had  tu  the  atatute  to  ascer- 
tain the  proportiona  in  which  the  donees 
ehalt  take,'  noieas  tbe  Inatrument  making 
tbe  gift  indicates  tbe  Intention  of  the 
donor  that  a  different  rule  of  distribution 
shall  be  pursued."  Campbell  v.  Wiggins. 
Rice  Eq.  10;  Lemacka  v.  Glorer,  1  Rich. 
Eq.  141;  Ruchell  v.  Tompkins,  1  Strob. 
Eq.  114;  Collier  v.  Collier,  S  Rich.  Eq.  656. 

We  think  we  may  now  announce  as  tbe 
law  of  thla  Commonwealth  that,  wben 
the  words  "heirs  of  the  body"  occur  in  a 
devise,  accompanied  by  the  words,  "share 
and  share  alike,"  or  "equally,"  or  "In 
equal  parts,"  or  kindred  words,  and  alao 
the  words  "their  heira, executors, adminis- 
trators, and  assigns, "  we  must  look  to  tbe 
Btatuteot  distributions  of  our  state  forttae 
parties  who  shall  answer  tbe  description, 
and  therefore  take  the  devise;  bat  tbat 
tbe  method  of  distribution  la  fixed  by  the 
devise  itself  to  be  per  cJip/ta,  and  not  per 
stirpes,  and  that  the  estate  la  one  of  pur- 
chase,  and  not  of  descent.  It  seems  to  us 
that  the  "heirs  of  the  body"  must  be  per- 
sons not  only  wbo  answer  the  require- 
ment of  lineni  descendants  of  the  parent 
stock,  but  also  such  persons  who  would 
stand,  at  the  date  of  the  death  of  life  ten- 
ant, as  an  heir,  under  the  provisions  of 
our  statnte  of  dlRtrlbiitions.  In  Temple- 
ton  V.  Walker,  supra.  It  Is  said :  "No  one 
can  take  as  heir  of  the  body  of  another 
unless  he  fulfill  the  description,  and  Is 
not  only  aocb  a  person  as  would  take  tbe 
real  estate  of  that  other  under  our  act  of 
distributions,  but  likewise  a  lineal  de- 
scendant." In  Lemarks  v.  Olover.  supra. 
Itluaald:  "In  Campbell  v.  Wiggina,  the 
legislature  bad  made  a  grant  to  the  heirs 
at  law  ol  Blake  Baker  Wiggins,  deceased. 
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and  It  was  held  that  the  graodcblldreD 
afi  well  as  tlie  children  wore  entitled.  In 
tlilfl  case  the  description  Is  restricted  to 
'heirs  of  the  body.'  Tbie  Includes  all  the 
lineal  descendants  uf  Mrs.  Jane  Glover, 
who  were  also,  at  the  time  of  her  death, 
her  *  heirs,' according  to  the  laws  of  the 
state;  and  It  may  be  added  It  fn'clades 
only  such  lineal  descendants  who  are  also 
heirs.  In  the  lanKaafce  of  Matthews  t. 
Paul.  8  Swanst.  889,  '  the  rule  mnst  be 
the  same  both  as  to  persons  excluded  as 
well  as  those  Included.  They  must  answer 
the  entire  description  at  the  period  fixed.' " 
To  illustrate  our  meaning  by  sto  ting  the 
facts  In  tbe  last-quoted  case:  The  will  of 
Peter  Sinkler  gave  tbe  use  ot  certain  prop- 
erty to  bis  sister,  Jane  Glover,  for  lite. 
Mrs.  OloTer,  at  the  time  of  her  death,  had 
bot  one  child,  Dr.  Qlover.  Testatur,  after 
the  death  ot  tbe  life  tenant,  (Mrs.  Glover,) 
bequeathed  such  property  'to  the  heirs  of 
her  body,  to  them  and  their  heirs  and 
assigns,  forever.'  Mrs.  Glover  died  61 
years  after  her  brother's  death.  She  had 
fonr  other  children  born  to  her,  all  of 
whom  bat  one  Mrs.  Lemacks  died  before 
Mrs.  Glover,  the  life  tenant,  and  all  were 
survived  'by  children.  The  question  whh 
made  as  to  the  distribution.  It  was  held 
that  Dr.  Olover  took  one  share,  MrH.  Le- 
macks  one  Bhare.  and  each  grandcblld  who 
was  the  cliild  of  a  deceased  child  tot>k  one 
share  each.  Both  Mrs.  Lemacks  and  Dri 
Ulover  bad  children,  but  they  were  denied 
participation  in  the  estate.  Why  7  Be- 
cause at  the  death  of  Mrn.  tilover,  the  life 
tenant,  akhongh  her  lineal  descendants, 
tbey  were  not  her  heirs,  under  our  stat- 
ute of  distributions;  their  respective  par- 
ents, Dr.  Glover  and  Mrs.  Lemocks,  were 
alive,  and  were  aach  heirs.  Furthermore, 
in  construing  such  a  devise  as  that  under 
consideration,  relation  must  be  bad  to 
the  cli-curastances  that  attend  the  event 
of  tue  tailing  In  of  the  lite  estate,  rather 
than  those  that  attended  the  death  of  the 
testator.  There  la  no  reason  In  our  law 
to  favor  such  devise  bdng  Intended  for 
children  to  the  exclusion  of  or  In  preference 
to  other  lineal  dt»cendants.  If  the  testa- 
tor desired  ancb  result,  apt  words  therefor 
should  have  been  used.  The  words  of  this 
devise  plainly  Import  that  those  lineal 
descendants  who  should  survive  the  lite 
tenants  should  take.  Servlvorsbip  was 
an  element  In  the  power  to  take.  No  es- 
tate was  provided  forthose wbudtdnotso 
survived  the  life  tenant.  The  estates  pro- 
vided were  contingent  remainders,  nut 
vested ;  and  It  Is  (elt  that  there  Is  no  need 
to  elaborate  these  propositions  since  the 
decisions  of  this  court  In  the  eases  ot  Dick- 
eon  V.  Dickson,  23  S.C.  216,  and  Boundtree 
V.  Round  tree.  iJfi  S.  C.  450,  2  S.  E.  Rep.  474. 

2.  Having  disposed  of  the  questions  sug- 
gested by  the  appeal  here  so  tar  as  the 
same  are  ot  a  general  character.  It  will  be 
necessary  to  refer  to  so  much  of  the  cir- 
cuit decree  as  seeks  to  give  some  control- 
ling InBuence  to  the  last  clanse:  "And,  In 
the  event  of  there  being  but  one,  then,  snd 
In  such  case,  be  or  she  shall  be  entitled  to 
such  share  as  hie,  her,  or  their  ancestors 
would  have  been  entitled  If  living. "  As 
remarked  at  the  bar.  no  such  contingency 
%a  contemplated  by  this  language  has  oc- 


curred, whether  yon  make  It  read  ■  child 
of  Emella.  or  child  of  a  child,  or  child  ot 
a  child's  child.  The  testatrix  could  not 
have  meant  Emeltu'a  child,  lor,  in  that 
event,  there  could  have  been  no  ancestor 
who  took  a  share,  for  certainly  Stent 
and  Emella  took  nothing  that  passed  to 
the  "heirs  of  their  bodies"  through  them; 
and  if  It  meant  "grandchild,"  It  would 
be  Joat  an  Inelleetive,  for  It  was  only  in 
the  event  there  was  only  one  each  that 
anything  like  a  per  atirpea  dlstributloa 
was  contemplated.  Tbe  result  of  oar 
careful  attention  to  these  matters  is  that 
we  conclude  that  tbe  (olio  wing  lineal  de* 
scendants  of  Emella  and  Stent  Elmore 
alone  take,  and  that,  too.  per  capita; 
that  is  to  say,  Mrs.  Faulk,  Henry  Alex- 
ander, Oscar  F.  Dnkea.  Elmore  Dnkes, 
Thomas  Dukes,  James  w.  Thomas,  Ad- 
crum  O.  Thomas,  George  V.  Thomas,  Leo 
D.Thomas,  and  Elmore  8.  Thomas;  the 
share  (one  tenth)  of  Mrs.  Faulk  being 
divisible  among  her  husband  and  five 
children  according  to  oar  statutes  ot  dls- 
tribatlon.  It  tollowa,  therefore,  that  it  Is 
tbe  Judgment  ot  this  court  that  the  lodg- 
ment of  the  circuit  court  be  reversed,  and 
the  canse  be  remanded  to  the  circuit  court 
to  carry  Into  effect  tbe  principles  bereki 
announced. 

MclTBR,  C.  J.,  and  MoGowam,  J.,conear. 


(tr  B.  a  4s» 

CARROLL  et  al.  t.  SOUTHERN  EXP.  €©. 
(Supreme  Coort  of  South  Caroliiia.    Nov.  7, 
1S82.) 

SxPHEss  Com  PANT— Failure  to  Dblitbb  Moskt 

— RkLRASB  from  LlABlLITI. 

1.  In  an  action  to  recover  money  given  to 
an  express  company  to  deliver  to  H.  at  L, 
It  appeared  that  the  rules  of  such  company  re- 
Quired  a  receipt  for  money  packages  before  the 
same  were  delivered;  that  on  the  morning  the 
money  in  question  was  to  reach  L  the  train 
was  late,  and  H.  knew  he  would  not  have 
time,  after  the  train  arrived,  to  receipt  for  the 
money  and  take  passage  oa  the  train,  as  he  de- 
rired;  that,  therefore,  by  promising  to  "relieve" 
the  express  agent  from  hability,  he  persuaded 
him  to  let  him  (H.)  receipt  for  the  money  in 
advance;  that,  after  the  traia  arrived,  the  agent 
carried  the  package  to  the  platform  of  the  car 
on  which  H.  Btood,  and  pitched  It  towards  him, 
saying,  "Here  is  70ur  money;"  that  the  pack- 
age lodged  on  the  platform  atej),  and  it  was 
claimed  that  H.  never  actual^  received  it. 
Bcld,  that  on  the  above  facts,  by  the  arrange- 
ment between  II.  and  the  express  agent,  such 
agent  ceased  to  be  ttie  agent  of  the  express 
company,  and  became  the  agent  of  H. ;  that  H. 
assumed  all  risk,  and  absolved  tbe  -company 
trom  all  liahility  thereafter. 

2.  Evidence  that  a  brakeman  and  others 
stood  on  the  platform  when  the  agent  attempt- 
e<l  to  deliver  the  money  to  H.  Is  admissible  to 
show  that  such  platform  was  crowded,  and  Ae 
order  Id  which  such  persons  went  into  the  car. 

Appeal  from  common  pleas  circuit  court 
of  Anderson  county;  J.  J.  Noictok,  Judge. 

Action  by  J.  A.  Curroll  and  F.  Q.  Stacy, 
doing  business  under  tbe  (Irm  name  ot 
Carroll  &  Stacy,  against  the  Southern  Ex- 
press Company,  to  reeover  a  sum  of  mon- 
ey delivered  to  detendaot  to  carry  and  de- 
liver to  plalntltfa'  agent,  B.  B.  Horton.  at 
Lowndesvllle,  and  which.  It  la  claimed. 


Digitized  by 


Google 


3.  C.) 


GABROLL  V.  SOUTHSaN  EXP.  00. 


129 


was  never  delivered.  Jndffment  lor  plaln- 
tllTtt.  Defendant  appeals.  Reversed. 

IJefendaot  requented  tbn  court  to  charge 
the  following,  wblcb  was  refused:  "11  the 
Jury  are  satisfied  froni  tbe  evidence  ad- 
dQced  that  tbe  plaiatllls.  by  tbelr  agent, 
Horton,  lodaced  the  defendant's  agent, 
Colyer,  to  deviate  from  the  nsaal  course 
uf  business  as  to  the  delivery  of  tbe  mon- 
ey package,  at  Horton's  reqUKst,  and  tor 
bis  accommodation,  and  that  thus  be  pre- 
vailed on  bim,  Colyer,  to  agree  to  take 
Horton's  receipt  on  the  express  book  be- 
fore the  arrival  of  the  train  by  which  the 
money  package  was  being  conveyed,  and 
that  when  Colyer  objected  to  do  so  Hor- 
ton  said  It  would  lie  all  right,  and  that 
Horton  did  give  bis  receipt  ou  the  express 
book  as  for  f 1,000  delivered,  then  Horton 
must  be  beld  to  have  assumed  all  risk  aft- 
er tbe  giving  of  his  receipt,  and  to  have 
absolved  tbe  express  company,  defendant, 
of  all  responsibility  as  to  th-^  money  pack- 
age alter  giving  bis  said  receipt,  and  to 
have  constituted  Colyer  (the  defendant's 
agent)  bis  (Horton's)  agent  under  a  new 
contract  or  agreement,  and  to  have 
bonnd  bis  principal,  the  plalntins  herein, 
by  biR  act;  and  the  defendant  Is  not  to  be 
held  liable  for  the  money  package" 

Btmet  di  Cason,  lor  appellant.  Siuzray 
A  Murray^  lot  respondents. 

Pope.  J.  Tfals  action  came  on  to  be 
heard  before  his  honor.  Judge  Nouton, 
and  a  jury,  at  a  term  of  the  court  of  com- 
mon pleas  for  Anderson  county.  Verdict 
being  In  favorof  plalntitts,  Judgment  there- 
on was  duly  entered,  and  the  defendant 
now  appeals  to  this  court. 

Tbe  first  question  relates  to  the  compe- 
tency of  certain  testimony  to  which  excep- 
tion was  taken  at  the  hearing,  and  may 
be  thus  stated :  Ts  it  competent,  in  the 
trial  of  well-defined  issues  raised  by  tbe 
pleadings,  to  admit  the  teatlmony  of  wit- 
nesses that  relate  to  Issues  other  than 
those  raised  by  tbe  pleadings?  Tbe  prac- 
tical result  reached  In  the  ease  at  bar  iu 
the  court  below  was  that  two  wltneHses — 
Craft  and  Ferguson— testified  as  to  the 
presence  of  one  DenniK— a  brakeman  on 
a  train,  with  other  parties,  on  the  Savan- 
nah Valley  Railroad — on  tbe  morning  ol 
tbe  day  on  which  a  certain  package  of 
money  conveyed  by  the  defendant  for  one 
£.  B.  Horton  at  Lowndesvllle,  a  station 
on  tbe  Savannah  Valley  Hailroad.  was 
delivered,  or  attempted  to  b?  delivered,  to 
said  Horton  on  the  train  of  said  railroad 
by  one  R.  W.  Colyer,  who  was  the  agent 
at  Lowndesville  for  the  Sonthern  Express 
Company.  Our  answer  to  tbe  question 
would  be  that  such  testimony  would  be 
incomjietent.  H  Introduced  for  such  pur- 
pose. Tbe  difficulty  In  sncb  cases  is  that 
frequently  tbe  design  to  defeat  the  opera- 
tion of  this  rule  la  not  made  to  appear  at 
tbe  time;  or.  in  some  instances,  tbe  result 
of  sucb  testimony  Is  not  direct,  but  fiows 
as  a  consequence  from  testimony  that  Is 
competent.  In  this  Instance  it  was  legiti- 
mate to  Inquire  into  the  crowded  condi- 
tion of  tbe  platform,  and  olso  as  to  the  or- 
de*'  In  which  the  parties  uo  such  platform 
went  into  the  train,  with  a  view  to  ascer- 
tain If  Horton  actually  received  tbe  pack- 


age  of  money ;  and,  as  tbe  brakeman,  Den. 
nis,  was  there,  and  also  went  into  the 
train,  such  testimony  was  admlBslble  for 
those  purposes.  It  seems  to  us,  tbu^ore. 
that  tnla  court  la  powerleas  In  tbe  prem- 
ises. 

Tbe  next  qaeatlon  that  la  presented  re- 
lates tu  the  alleged  error  of  tbe  clreolt 
Judge  In  refusing  a  request  to  chargt:,  pre- 
sented by  the  defendant.  The  circuit 
Judge  refused  to  make  the  charge  because 
he  would  thereby  express  bis  opinion  to 
the  Jury  on  the  facts  of  the  case.  II  such 
weie  tbe  case,  the  circuit  Judge  was  right; 
but  the  appellant  Insists  that  such  Is  not 
tbecase;  that  the  request  to  charge  was 
predicated  upon  hypothetical  findings  of 
fact  by  the  Jury ;  and.  If  this  were  so,  the 
Judge  would  hare  beeq  in  error,  for  It  is 
very  often  the  case  that  this  is  the  only 
mode  by  which  a  party  litigant  can  ob- 
tain a  declaration  of  what  tbe  law  Is  in  a 
nartlcularcaae  from  the  presiding  Jndg6. 
Tbe  Jury  are  obliged  to  take  the  law  from 
the  court;  and,  lest  the  Judge  may  over- 
look some  proposition  of  law  that  a  par- 
ty desires  the  Jury  to  have  before  them, re. 
quests  to  charge  are  made.  We  will  ex- 
amine this  proposition  aomewhat  in  de- 
tail. At  the  trial  It  was  established  that 
tbe  rules  of  tbe  Southern  Express  Compa- 
ny required  a  receipt  for  money  package* 
before  tbe  same  were  delivered.  On  the 
morning  tbat  the  package  of  money  In 
question  was  to  be  received  at  Lowndes- 
ville by  Mr.  Horton  the  train  was  late, 
and  In  sucb  cases  it  was  well  known  that 
such  train  would  not  atop  at  tbe  station 
(Lowndesville)  long  enough  lor  tbe  said 
Horton  to  receipt  to  tbe  agent  of  theex- 
prena  company  for  tbe  package,  and  there- 
after board  the  train  for  passage  thereon. 
Under  these  circumstances,  Hort<m  ap- 
plied to  the  agent  of  tbe  express  company 
to  allow  bIm  to  receipt  tor  the  money  in 
advance  of  the  arrival  of  the  train,  to  the 
end  thnt  such  money  pankaga  migbt  be 
delivered  to  bim  In  time  to  proceed  on  tbe 
same  train.  At  first  this  proposition  was 
declined,  but,  upon  Horton  assuring  the 
agent  that  sucb  an  arrangement  would 
"relieve  bim,"  (the  agent  of  express  com- 
pany,) It  was  consented  to.  Afterwards, 
In  pursuance  of  this  arrangement,  Colyer. 
the  agent  of  the  express  company,  carried 
the  money  package  to  the  platform  of  the 
car  OD  whlcb  Horton  was  standing,  and 
pitched  tbe  package  towards  blm.eaying 
at  the-same  time:  "Here,  Horton;  here  Is 
yoormopey."  Tbat  the  package  lodged 
on  the  top  step  of  such  platform.  It  is 
claimed  tbat  Horton  never  actually  re- 
ceived the  money.  Now.  it  la  certain  tbat 
tbe  Southern  Bxpresa  Company  bold  out 
tu  tbe  world  Colyer  as  Its  agent,  and 
thereby  assnmed  responsibility  for  all  tbe 
acts  of  Colyer  In  the  course  of  his  agency 
for  such  company:  But  Horton  was  the 
person  entitled  to  receive  tbe  package  of 
money,  and  he  was  apprised  by  Colyer, 
the  agent,  of  the  mies  of  the  express  com- 
pany; and,  to  enable  bim  to  obviate  tbe 
delay  of  tbe  receipt  of  his  money  by  a  com- 
pHanee  with  sucb  rules  of  tbe  company, 
he  agreed  with  Colyer.  at  his,  Horton's. 
request,  to  do  that  which  be  himself  said 
would  relieve  such  agent,  Colyer*  from  n*. 
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BpouBlblUty.  The  difflcaltlea  Rre  dov  ap- 
parent, for  here  Ib  Golyer,  as  tbe  agent  of 
the  exprese  coiopaay,  receiving  tbls  pack- 
er ol  money  ttiat  by  the  rules  of  the  com- 
pany be  la  to  deliver  to  Horton  on  hi«  re- 
ceipt therefor  on  the  books  of  suvb  compa- 
ny, prepared  lor  that  purpose.  Can  that 
agency  of  Golyer  to  tbe  express  company 
bv  terminated  by  an  arrangement  with 
Horton,  whereby,  upon  Horton'a  receipt 
upon  such  company's  books,  Colyer  no 
longer  holds  such  package  as  the  agent  of 
the  express  company,  but,  on  tbe  contra- 
ry, as  tbe  agent  of  Horton,  to  whom  the 
package  of  money  was  sent?  If  It  should 
beheld  that  Cplyer  could  not  be  regarded 
as  Hortou's  agent  in  this  transaction, 
then  tbe  express  eompany  would  be  re- 
quired to  assume  all  the  consequences  of 
Horton's  prevailing  upon  their  agent  to 
depart  from  what  he  knew  were  tbe  rales 
of  such  company,  by  au  agreement  that 
such  departure  from  such  rules  would  re- 
lease the  company  from  all  responsibility. 
It  does  seem  that,  when  a  principal  causes 
the  rules  that  govern  the  transaction  of 
Its  business  by  agents  to  be  well  known 
and  well  understood  by  the  customers  of 
such  principal,  and  thereafter  one  of  such 
customers  prevails  upon  an  agent  of  such 
principal  to  vary  or  depart  from  one  of 
those  rules  upon  an  SKreement  to  release 
blm  from  responsibility  for  bis  disobedi- 
ence ol  such  rules,  end  upon  such  depar- 
ture from  such  well-known  rules  a  Iohh  oc- 
curs, tbe  principal  should  be  released. 
The  recjuest  to  charge  In  this  case  that 
was  refused  by  the  circuit  judge  was  in- 
tended to  bring  out  a  declaration  of  this 
principle  of  the  law  by  him,  and  such  re- 
fusal by  the  circuit  Judge  was  error.  It  is 
tbe  jodgment  of  this  court  that  the  Judg- 
ment of  the  circuit  court  be  reversed,  and 
that  the  cause  be  remanded  to  such  clrcnlt 
court  for  a  new  trial. 

MclTBB,  C  Jm  and  McGowan,  J.,  con- 
cur. 


(37  S.  C.  3S8) 

WITT  et  bL  v.  OARROIjL  et  al. 

(Supreme  Court  of  Sonth  Carolina,    Oct  21, 
1802.) 

Trusts— pAiLnRB  or  Objbct  —Validity  of  Con- 
ditions—-RBrEitsiON  OF  Pkopbrtt  to  Qkaktob. 

1.  The  firm  of  B.  &  Son  executed  an  a»- 
■IgnmeDt  for  the  benefit  of  creditors,  and  after- 
wards the  wife  of  B.  executed  a  trust  deed  of 
her  separate  property  for  beoefit  of  such  cred- 
itors of  her  husband  a  firm  as  should  accept  the 
assignment  on  certain  conditions  stated  fn  the 
trust  deed.  Subseqaently  tbe  assignment  was 
set  aside  at  tbe  instance  of  the  creditors  who 
were  to  be  beoeBted  by  the  trust  deed.  Held 
that,  dDce  the  aaa^meat  was  an  eMentiaJ 
feature  in  the  plan  of  the  trost,  when  It  was  Bet 
Awde  the  purposes  of  the  troat  failed,  and  the 
title  to  the  property  intended  to  be  conveyed  re- 
veited  in  tbe  grantor. 

2.  Even  if  the  wife,  being  In  no  way  liable 
for  her  hnsband'a  debta,  could  appropriate  her 
separate  estate  for  the  payment  of  such  debts, 

f'et,  tbe  act  being  purely  Tolantary,  riie  oonid 
mpose  such  terms  or  conditions  on  the  appro- 
priation as  Bhe  sees  St,  and,  if  they  are  not  or 
cannot  be  complied  witb,  the  appropriation  nso- 
fassarily  falls. 


Appeal  from  common  pleas  circuit  court 
of  Spartanburg  county;  J.  U.  Hddsox, 

Judge. 

AcUon  by  Witt  &  Watklns  and  others 
against  Carroll  &  Carpenter  and  8.  A. 
Byers  and  others,  to  enfoi^e  a  trust  deed 
executed  by  defendant  Byera.  From  a 
Jodgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

Duncan  dt  Sanders,  Catilale  A  HydrUsk, 
and  J^.f.J'enDfo^s,  for  appellants.  Bommr 
Jt  Simpson,  fur  respondents. 

MclTBR,  C.  J.  L.  G.  Byera  &  Son,  a  com- 
mercial firm  which  had  been  engaged  In 
tbe  mercantile  business,  becoming  Insol- 
vent, on  the  2d  of  December,  1887,execated 
a  dRed  to  J.  A.  Corry,  purporting  to  be  an 
assignment  of  all  their  property  for  the 
benefit  of  their  credltfirs.  The  respondent 
S.  A.  Byera,  who  Is  the  wife  of  said  L.  G. 
Byei-s,  learning  that  the  assignment  was 
likely  to  be  attacked  by  the  iiredltora  of 
Byers  &  Son,  made  a  deed  to  said  Corry, 
bearing  date  tbe  *Jd  of  January,  1888.  con- 
veying certain  real  estate  which  had  pre- 
viously been  conveyed  to  her  bybersald 
husband,  by  a  deed  boaring  date  some 
time  In  1B75,  but  probated  on  the  3d  of 
February.  1877,  and  recorded  17tb  of  No- 
vember, 1877.  The  conveyance  to  Corry 
was  upon  thefollowlng  trusts:  "The  par- 
ty of  the  aecond  part  [Corry]  shall  forth- 
with take  possession  of  the  premises  here- 
inbefore conveyed,  and  shall  proceed  to 
sell  the  same  at  public  or  private  sale, 
and  upon  such  terms  as  he  may  think 
proper,  and  from  the  proceeds  arising 
from  such  sale  or  sales,  after  deducting  bia 
charges  for  executing  and  carrying  out 
this  trust  and  all  expenses  Incident  there- 
to, in  addition  to  his  charges  for  drawing 
these  presents,  pay  over  tbe  surplus  to 
those  of  the  creditors  of  L.  Q.  Byera  & 
Son,  in  proportion  to  their  respective 
clBlms  against  the  said  L.  O.  Byers  ft  Son, 
who  shall,  within  ninety  days  from  the 
execution  of  the  deed  of  assignment  of  tbe 
said  L.  G.  Byers  &  Son  for  ttaa  bunCflt  of 
their  creditors,  accept  in  writing  tbe  terms 
of  the  said  assignment,  and  agree  In  writ- 
ing to  release  the  said  L.  G.  Byers  &  Son 
from  all  further  liability,  so  that  those  of 
the  creditors  wbo  do  accept  as  aforesaid 
shall  receive  the  said  surplus  In  full;  and 
in  the  event  that  there  should  remain  a 
balance  of  said  surplas,  after  tbe  payment 
nf  those  of  the  said  creditors  who  accept 
the  said  assignment  as  aforesaid  and  agree 
to  release  the  said  L.  G.  Byers  &  Son  from 
all  further  liability,  thv.a  the  said  balance 
shall  be  paid  over  to  those  of  the  said  cred- 
itors who  do  not  accept  as  aforesaid,  and 
In  proportion  to  their  claims,  and  wbo 
shall  release  tbe  said  L.  Q.  Byers  ft  Son 
from  all  further  liability."  On  tbe  day 
after  tbe  execution  of  this  deed  Corry  ad- 
dressed a  circular  letter  tn  the  creditors  of 
L.  G.  Byers  ft  Son,  saying  he  had  sold  the 
stock  of  goods  for  95,000  cash,  and  was 
prepared  to  pay  a  dividend  "at  any  time 
the  creditors  (all  of  them)  accepted  tbe 
terms  of  assignment.  Those  who  accept 
within  90  days  from  deed  ol  asstgnmeat 
will  be  entitled  to  tbe  whole  fund.  If  It 
takes  BO  much  to  pay  their  claims  la  lull;* 
adding  that  he  had  proeared  a  trust  deed 
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from  Bfrs.  Byera  for  property  aald  to  be 
wortb  $2,500,for  tbe  benefit  of  all  tbe  cred- 
Itora  who  accepted  the  deed  ul  aHBlgament 
and  terms  thereof.  To  tbla  cirralarraany, 
perbapa  tbe  moat,  of  tbecredltors  prompt- 
ly replied;  acme  almply  aaylng  tbat  they 
woold  aeeept  the  termaof  the  aaalsnment, 
while  otfaera,  among  whom  were  aome  of 
the  plaintiffs  in  tbia  action,  tbroagh  tbetr 
attomeya  at  law,  replied  that  they  woald 
accept,  and  wonid  release,  nnlesa  It  should 
be  discovered  that  tbe  deed  of  assignment 
does  not  convey  all  of  the  property  of  L. 
G.  Byera  A  Son,  while  others  accept  pro- 
vided tbe  aaalgoment  la  not  In  violation  of 
tbe  lawa  of  tbe  atate.  Some  of  tbe  credit- 
ore,  however,  either  made  no  reply  or  de- 
clined tu  accept,  and  soon  afterwards, 
and  before  anything  bad  been  paid  out 
nniler  the  asHlgnment,  brought  an  action 
to  aet  BHlde  the  asalgnment,  and  also  to 
aet  aalde  the  deed  from  L.  G.  Byera  to  hla 
wife  for  tbe  real  estate  wbirh  ahe  bad  con- 
veyed to  Corry  In  trust  as  aforeaald. 
While  this  action  was  pending  one  of  tbe 
plaintiffs  in  the  present  action  was  prose- 
rnting  a  aalt  to  aet  aside  tbe  deeds  from 
Byera  to  hla  wife,  and  from  her  to  Corry, 
wlilch  last-men ttoned  action  was  discon- 
tlnaed  "withoot  prejudice."  The  other 
action,  however,  rosalted  in  a  Judgment 
raeatingand  BotUngaalde  the  asalgnment 
aa  nail  and  void,  and  appointtnga  receiver 
of  tbe  assets  of  L.  G.  Byers  &  Son ;  but  tbe 
Jadge  who  rendered  that  judgment  held 
tbat.  In  tbe  case  as  presented  to  bim,  be 
coald  not  consider  tbe  question  as  to  the 
validity  of  tbe  other  deeda,  and  therefore 
declined  to  adjudge  anything  in  relation 
thereto,  but  dismifised  the  complaint  as  to 
tbe  defendanta  Involved  In  that  question, 
without  prejudice  to  therlghtof  tbe  plain- 
tillia  to  bring  another  action  to  set  aside 
said  deeds.  Tbe  trustee,  Corry,  having 
died  before  entering  upon  tbe  execution  of 
tbe  troBts,  tbe  plaintiffs, In  behalf  of  tbem- 
aelves  and  all  other  creditors  of  L.  G. 
Bjen  St  Son  who  will  come  In  and  con- 
trlbnte  to  the  expenses,  brought  this  ac- 
ttini  for  the  purpose,  as  la  stated  In  the 
ancument  ol  counsel  for  appellant,  **of  en- 
forcing the  trust,  and  to  bring  the  prop- 
erty into  sale,  and  to  distribute  the  pro- 
ceeda  among  those  entitled  thereto."  We 
Infer,  though  It  Is  not  so  stated  in  the 
"case,**  tbat  tbe  ease  was  referred  to  the 
master  to  hear  and  determine  all  tbe  Is- 
aoes,  both  of  fact  and  law ;  for  we  find  his 
report.  In  whicb,  after  considering  the 
whole  case,  he  reaches  the  conclusion  tbat, 
tbe  purpose  of  tbe  trust  having  failed.  It 
cannot  bettnforced,  and  he  therefore  rec- 
ommeodatbat  theeomplalut  be  dismissed, 
and  tbat  the  title  of  tbe  pruperty  covered 
by  the  tmst  deed  be  declared  to  be  in  tbe 
respondent  S.  A.  Byera.  To  this  report 
the  plaintiffs  filed  numerous  exceptions, 
and  the  case  having  been  beard  by  bla 
honor.  Judge  Hudson,  upon  the  report 
and  exceptions,  he  rendered  Judgment  con- 
firmtuKthe  report  and  dismissing  tbe  com- 
plaint. From  tbia  Judgment  plaintiffs  ap- 
peal Dpon  tbe  several  grounds  set  out  In 
tbe  record,  whtcli,  under  the  view  we  take 
of  tbe  case,  need  not  be  repeated  here. 

TAe  pialntiBs,  Judging  from  their  argn- 
mmat  here,  seem  to  baae  their  appeal 


largely  upon  the  ground  tbat  the  master 
erred  in  receiving  tbe  parol  testimony  of 
the  respondent  S.  A.  Byera  aa  to  her  ob- 
jects and  purposes  in  making  tbe  trust 
deed.  Now,  while  It  Is  quite  true  that  the 
master  does  seem  to  rely  upon  that  testi- 
mony. It  is  not  so  clear  that  the  clrcnlt 
Judge  did,  for  he  certainly  made  no  ruling 
as  to  the  competency  of  tbat  testimony. 
But.eren  assuming  that  lie  did,  we  do  not 
think  tbat  It  at  all  follows  that  the  Judg- 
ment which  he  rendered,  and  which  we  are 
called  upon  to  review,  was  erroneous. 
Without,  therefore,  considering  tiie  ques- 
tion whether  that  testimony  was  compe- 
tent, and  even  assuming  that  such  testi- 
mony was  Incompetent,  altbcuKh  we  are 
not'  to  be  regarded  as  so  deciding,  we 
think  there  is  quite  enough  In  tbe  terms 
of  tbe  trust  deed  and  the  testimony  which 
Is  undisputed  to  sustain  the  Judgment 
appealed  from,  and  we  shall  consider  tbe 
case  as  It  Mrs.  Byers  bad  not  been  exam- 
ined as  a  witness  It  will  not  be  disputed 
we  presame,  that,  where  a  trust  Is  created 
by  deed  and  the  object  of  such  trust  fails, 
the  property  conveyed  by  the  deed  reverts 
to  tbe  gruntor  or  bin  beirs  by  way  of  re- 
suiting  trust.  Kill,  Trusts,  134,  1S5; 
Gwynn  v.  G wyna,  27  S.  C.  525,  4  S.  E.  Rep. 
2S9.  HotfaattheinQuiry berelsnotsomDch 
as  to  what  was  tbe  consideration  of  the 
trust  deed  In  this  case,  aa  seems  to  be 
assumed  In  the  argument  here,  but  the 
real  questions  are — i^'irst,  what  were  tbe 
objects  and  purpoaeu  of  the  trust?  and, 
aecoDdf  whether  those  objects  have  failed 
and  tbe  purposes  have  become  impossible 
of  execution.  Looking  then  solely  to  the 
terms  of  tbe  deed,  and  without  any  re- 
gard whatever  to  tbe  testimony  of  Mrs. 
Byers,  It  seeics  to  us  very  clear  tha t  the 
deed  shows  on  Its  face  tbat  the  trusts  cre- 
ated were  Intended  for  the  benefit  of  two 
classes  of  the'  creditors  of  L.  A.  Byers  & 
Son,  the  first  having  prderence  Or  priority 
over  tbe  second.  tIi.:  (1)  Those  wbik 
should  accept  the  terma  of  the  assignment 
within  90  days  from  its  execution,  and 
also  release.  In  writing,  the  said  L.  G.  By- 
ers &  Son  from  all  further  liability ;  and, 
(2)  after  the  first  class  were  satisfied  in 
full,  those  who  did  not,  before  the  expira- 
tion of  the  ilO  days,  accept  tbe  terms  of  the 
assignment,  but  wbo  shall  release  the 
said  L.  G.  Byers  &  Son  from  all  fartber 
liability.  It  Is  manifest,  therefore,  that 
the  assignment  which  hud  been  executed 
by  Byers  &  Son  for  the  benefit  of  their 
creditors,  before  the  trust  deed  was  exe- 
cuted, was  an  essential  feature  in  tbt 
schepe  of  the  trust  created  by  said  deed. 
When,  therefore,  tbe  assignment  was  set 
aside  and  declared  null  and  void,  at  the 
Instance  of  the  creditors,  tbe  very  persons 
in  favor  of  whom  the  trust  was  Intended 
to  be  raised,  it  Is  clear  tbat  tbe  objects 
and  purposes  uf  the  trust  failed,  and  could 
not  be  carried  into  execution;  and  hence, 
under  tbe  rule  above  stated,  the  title  tc 
tbe  property  intended  to  be  conveyed  by 
the  trust  deed,  tor  purposes  which  had 
become  Impossible  of  execatlon,  reverted 
to  and  became  vested  In  Mrs.  Byers,  the 
grantor.  We  see  no  ground  for  tbe 
estoppel  claimed  In  the  seventeenth  and 
elgbteenth  exteptlona.  Mm.  Byen  wtui  In 
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no  way  liable  lor  the  debts  of  L.  O.  Byers 
A  Son,  and,  Mag  a  married  woman, 
could  not  hyaDyactordeclaratlonassame 
Buch  Ifabinty*  But  tbe  point  which,  as 
we  undprstand  It,  la  made.  Is  tbut,  while 
ehe  could  not  assume  such  liability,  yet, 
having  the  absolute  power  ot  disposal 
over  ner  own  property,  she  could  by 
deed  appropriate  It  to  tbe  payment  of  the 
debts  of  her  hosband,  or  to  any  other  pnr- 

Kose  which' she  saw  fit.  Granting  this  to 
e  Bu,  for  tbe  purposes  of  this  case.— 
though  we  are  not  to  be  understood  as 
deciding  the  point,— yet,  belug  under  no 
legal  obligation  to  make  such  an  appro- 
priation ot  her  separate  property,  her  act 
In  doing  HO  would  be  purely  voluntary, 
and  therefore  she  wonld  have  the  right 
to  Impose  any  terms  which  ebe  saw  fit, 
and,  If  the  terms  Imposed  are  not  and 
cannot  be  compiled  with,  of  course  the 
approprlatlun  lalls.  The  Judgment  of  tbls 
court  iB  that  the  Judgment  ot  tbe  clreolt 
court  be  affirmed. 

McGowAN  and  Pops,  JJ.,  concur. 


(S7  S.  C.  40S) 

CURNOW     PHOENIX  INS.  00.  OF 
HABTFORD. 
(Bivreme  Oooit  of  South  OaroUna.    Oct  SB; 

1892.) 

CONTBAOT  OF  IhSDRANCB  — WHERB  CaCSB  OP  AO- 
•nOK  ACCRCBS — PlACB  OV  Pa.T1U»T  tor  IiOSB. 

1.  A  policy  of  InsaraDce  on  propertr  In  B, 
was  Isaacn  from  the  "home  office"  of  the  com- 

{t&aj  ia  Connecticut  but  tbe  policy  declared  that 
t  BDOUId  not  be  valid  until  couutenigned  ^  the 
authorized  ^eat  at  B.,  which  was  in  South 
Oarolina.  addf  that  the  delivery  of  the  policv 
br  the  a^nt  io  behalf  of  the  company  in  South 
Carolina,  where  the  property  insured  was  sit- 
uated, constituted  the  contract  of  insurance, 
and,  since  the  loss  occurred  there,  that  waft 
where  the  cause  of  actton  on  the  policy  arose. 

2.  A  statement  in  the  policy  tiiat  the  insur- 
ance, in  case  of  loss,  would  be  said  "sixty  davs 
after  due  notice  and  satisfactory  proof  of  the 
same  have  been  received  at  this  of^ce,"  cannot 
be  construed  to  mean  that  the  insuranca  was  to 
be  paid  at  the  home  office.  Rodeers  v.  Assoda- 
tloa,  17  &  a  410,  distinguished. 

Appeal  from  common  pleas  circuit  court 
of  Barnwell  county;  W.  H.  Wallace, 
Judge. 

Action  by  Sarah  V.  Curnow  against  the 
Phoenix  Insurance  Company  of  Hartford, 
Conn.,  to  recover  tbe  amount  of  aptdicy 
of  Insarance  Issued  by  defendant.  From 
a  Judgment  entered  on  an  order  dlsmieaing 
thecompleint,  plaintiff  appeals.  Reversed. 

J.  N.  Nathans  and  Robert  AMricb,  lor 
appellant.  L.  T.  Izlar  and  Bryan  A  BryaUt 
tor  respondent. 

McOoWAN,  J.  The  defendant  company, 
bv.its  agents  dulyqua116ed  and  authorized 
thereto,  executed  its  policy  of  inaurance 
In  writing,  and  thereby  luaured  Mrs.  A.  J. 
"Levy  against  loss  or  damage  by  tire  to  the 
amoQut  ot  $2,600,  on  a  stuck  of  merchan- 
dise, consisting  principally  of  dry  goods, 
grocerlee,  notions,  etc.,  contalQnd  In.  the 
one-Htory  building  situate  on  south  side  of 
Richard  Avenue  street,  in  tbe  town  of 
Blackville.  S.  C.  On  October  18, 1880.  said 
stock  ot  merchandise  was  totally  de- 


stroyed by  fire,  of  which  loss  notice  and 
proofs  were  given  and  payment  demanded 
within  the  time  prescribed.  But  tbe  de> 
fendant  corporation  refused  payment  and 
denied  llabllicy.  Afterwards,  on  April  22. 
1890,  tbe  said  A.  J.  Levy  duly  assigned 
said  policy  of  Insurance,  and  all  moneys 
dne  thereon,  to  the  plaintllf,  Sarah  V.  Cur- 
now, upon  certain  tmeta,  and  for  thO'puf^ 
poses  in  said  deed  ot  assignment  more  pai^ 
ticularly  set  forth;  and  on  May.  15,  If^, 
tbe  said  assignee  broaght  this  actloo 
against  the  defendant  company  tor  the  lo- 
aurunce  money,  f2,600.  In  the  county  ot 
Barnwell,  U.  C.  Tbe  defendant  company 
answered  to  the  merits,  admitting  some 
paragraphs  ol  the  complaint  and  denying 
others.  The  eaae  seems  to  hare  been  in 
theCntted  States  court,butWHB  "remand- 
ed* to  the  state  court.  The  canae  came 
on  for  a  bearing  before  Judge  Wallace. 
who,  on  motion  of  the  connnel  for  the  de- 
fendant, dismissed  the  complaint** because 
It  appears  that  the  plain  tlfl  Is  a  nonresi- 
dent ot  this  state,  the  defendant  Is  a  for- 
eign corporation,  and  the.  cause  ot  action 
did  not  arise  In  this  state,  and  the  subject 
of  the  action  Is  notsltoated  In  this  state,** 
etc.  Then  the  plaintiff  moved  to  be  al- 
lowed to  amend  her  complaint,  by  addln^r 
thereto  a  copy  of  the  aasignmeot  relerreti 
to  in  the  curaplalnt,  claiming  that  the 
same  would  show  Mrs.  A.  J.  Levy,  a  citi- 
sen  ot  this  state,  and  tbe  original  holder 
ot  the  policy,  Btill  has  a  aobstantlal  Inter- 
est therein.  ThlA  motion  was  refused  on 
tbe  ground  that  the  court,  having  no  Ju- 
risdiction of  the  action,  can  make  no  or- 
der In  the  cauHO.  At  the  auggeatioo  ot 
counsel,  the  Judge  stated  "tbat  the  woru 
'record '  Is  need  to  embrace  only  such  part 
of  the  record  as  was  submitted  to  him  at 
the  argument  of  the  motion,  which  was 
the  complaint  and  the  papers  to  wblcb  It 
referred."  Tbe  plaintiff  appeals  to  this 
court  from  the  order  dismissing  the  com- 
plaint herein,  and  from  the  Judgment  en- 
tered up  thereon,  and  from  tlie  order  re- 
fusing tbe  motion  of  the  plaintiff  to  amend 
the  complaint  herein,  DpoD  the  followIn;T 
grounds:  **(1)  Because  the  policy  sued 
on  was  isRued  by  the  defendant  through 
Its  qgent  In  this  state,  on  property  in  this 
state,  where  the  loss  occurred,  and  tbu 
policy  and  the  Kiss  thereunder  was  the 
cause  of  action,  and  his  honor,  therefore, 
erred  In  dismissing  the  complaint  for  want 
of  Jurisdiction.  (2)  Tbat  It  appears  irum 
the  complaint,  and  the  policy  attached 
thereto,  tbat  the  assured,  A.  J.  Levy,  waa 
a  resident  of  this  state,  the  property  In- 
«iured  situate  in  this  sta  te,  and  that  subse- 
quent tu  tbe  loBB,  and  after  proof  ot  loss  by 
her,  she  assigned  her  right  of  action  in 
and  unnn  certain  aees  and  trusts  only,  and 
the  circuit  Judge  erred  in  holding  that  the 
court  was  without  Jurisdiction.  (8)  That 
under  and  by  virtue  ot  chapter  87,  H  18&3, 
1854,  Qen.  St.  S.  a,  the  courts  ot  this  state 
have  Jurisdiction  of  all  actions  against 
foreign  Insurance  companien  doing  busi* 
nees  In  this  state,  tor  liabilities  incurred  in 
this  state,  and  the  action  herein  was  a  lia- 
bility incurred  In  this  state,  and  the  circuit 
Judge  erred  In  holding  that  be  did  not 
have  Jurisdietlon.  (4)  That  the  defendant 
was  a  foreign  Insurance  uurapauy  dolns 
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bostnesa  In  tfals  state,  wlCli  a  dnly-aathor- 
iied  agent  upon  whom  service  noald  be 
made,  as  reqnlred  by  chapter  87,  Gen.  St., 
and  npon  whom  service  was  made  In  this 
ease,  and  tbe  liability  apon  whlcb  the  ac- 
tion hertin  was  bronght,  having  arisen 
apoo  a  policy  Issued  In  this  state,  apon 
property  situate  within  this  state,  both 
at  the  time  ol  Issolng  the  policy  and  of  the 
loss,  the  circuit  Judge  erred  in  holding 
that  the  court  was  without  Jurisdiction. 
(5)  That  the  circuit  judge  erred  In  holding 
tbac  he  did  not  have  power  to  grant  the 
amendment  asked  lor.  (6)  That  the 
ameudment  asked  tor  by  tbe  plalntiO  was 
In  the  interest  of  right  and  Justice,  and  ble 
honor,  the  circuit  Judge,  erred  In  not  al< 
lowing  tbe  same." 

Section  423  of  the  Code  provides  that "  an 
action  against  a  corporation,  by  or  under 
tbe  laws  of  any  other  state,  government, 
or  country,  may  be  brought  m  the  circuit 
court  (1)  by  any  resident  of  this  8tat6  tor 
any  cause  ol  action;  (2)  by  a  plaintiff  not 
a  resident  <^  this  state,  when  the  cause  of 
action  shall  have  arisen,  or  tbe  subject  of 
the  action  shall  be  situated,  within  this 
state.** 

There  was  interesting  argument  at  the 
bar  88  to  whether  the  provisions  u(  chap- 
ter 87  of  the  General  Statutes  .do  not,  in 
tbe  case  of  foreign  lusnranee  companies, 
authorise,  by  necessary  Implication,  an 
action  t>y  a  nonresident,  upon  a  policy  ol 
Insurance  Issued  In  this  state,  through  a 
local  agent  established  in  the  state,  upon 
property  situate  In  this  state,  at  the  time 
■If  Insurance  and  loss  thereunder.  It  la 
certainly  true  that  tbe  chapter  of  the  Gen- 
eral Statutes  referred  to  contains  some  ex- 
acting requirements  as  to  a  foreign  Insur- 
ance corporation  doing  business  in  this 
Rtate;  as,  for  Instance, that  said  company 
must  take  out  a  license  from  the  comptrol- 
ler general  of  the  state,  and  have  a  relia- 
ble local  agent  in  tbe  state,  whose  war- 
rant of  appointment  shall  continne  valid 
and  irrevocable  until  another  agent  or 
attorney  has  been  aubstltuted,  so  that  at 
all  times,  while  any  liability  remains  out- 
Rtandine,  there  shall  be  within  the  state 
an  ageiiT  or  attorney  as  aforesaid;  and 
shall  cniiiain  a  consent,  expressed,  au- 
thorizing process  of  law  to  be  served  on 
said  agent  or  attorney,  for  all  liabilities 
of  every  nature  Incurred  in  this  state  by 
snld  company,  etc.  This  would  seem  to 
have  In  contemplation  legal  proceedings 
In  this  state  for  all  liabilities  Incurred  In 
this  Btate.  Bnt  we  do  not  think  It  nec- 
essary to  go  Into  that  matter  If.  this  case, 
and  we  make  no  ruling  upon  the  subject. 
Then,  recnrring  to  section  423  of  the  Code, 
It  Is  sometimes  difficult  to  Iiave  a  clear 
view  of  what  Is  "the  subject  of  the  ac- 
tion." As  I  understand,  tbls  Is  not  a  sim- 
ple money  demand,  although.  In  case  of 
recovery,  the  amount  Is  fixed,  but  an 
agreement  for  tbe  performance  of  mutnal 
covenants  as  to  particular  property. 
Bnt,  as  we  think.  It.  Is  less  dliBcult  to  de- 
termine whether  tba  cause  of  ,aetlon  arose 
within  tbls  state.  It  Is  obvious  that,  by 
tbe  loss  of  the  goods,  the  proper  proofs, 
and  the  refusal  of  the  defendant  com- 
pany, npon  demand,  to  pay  the  insnr- 
anee,  the  eansa  of  action  had  accrued  be- 


fore tbe  assignment  of  the  policy  to  the 
plaintiff.  If  Mrs.  Levy,  th«  assured,  bad 
brought  the  action  herself,  no  possible  ob- 
jection could  bava  been  made  to  tbe  Juris- 
diction; and  It  seems  to  me  that  It  would 
seem  rather  a  strange  result  U  the  Iden- 
tical canseof  action  already  accrued  could 
not  be  enforced  lu  onr  courts  by  one  who 
became  tbe  assignee  of  the  right,  primari- 
ly fur  the  purpose  of  saving  a  debt  due  to 
herself,  simply  for  the  rsason  that  she 
happened  to  be  a  nonresident  of  tbe  state. 
But  where  did  the  cause  of  action  arise? 
"When  a  contract  Is  made  In  one  place, 
and  to  be  performed  in  another,  the  cause 
of  action  upon  soch  contract  ariaes  at  tbe 
latter  place."  Bodgers  v.  Association,  17 S. 
C.  410.  But,  "In  the  absence  of  anything 
Indicating  tbe  contrary,  the  place  of  the 
making  of  a  contract  la  presumably  that 
of  its  performance,  by  tbe  law  wbereul  it 
Is  to  be  Interpreted  and  Its  effect  defined. " 
BIsh.  Cont.  S  1891.  Where  was  this  con- 
tract of  Insnrance  made?  Most  certainly 
In  tbe  state  of  South  Carolina;  the  prop- 
erty Insured  was  sltuateln  South  Carolina ; 
the  owner  of  It  lived  In  South  Carolina, 
nnd,  so  far  as  appears,  was  never  out  'of 
the  state;  her  negotiations  for  Insnrance 
having  been  with  the  agent  of  the  defend- 
ant company,  located  and  anthorised  by 
law  to  do  businesB  In  this  state.  It  u 
true  that  the- printed  policy  was  Issued 
from  tbe  "home  office"  of  the  company  at 
Hartford,  Conn.,  but  It  was  not  delivered 
In  Connecticut;  tbe  policy  itself  declaring 
"that  it  should  not  be  valid  until  counter- 
signed by  tbe  authorized  agentof  the  com- 
pany at  Blackvllle,  S.  C."  In  accordance 
with  this  condition  the  policy  was  "coun- 
tersigned at  Blackvllle,  February  22, 1889. 
[Signed]  B.  M.  Mixon,  Agent."  We  think 
that  tbe  delivery  of  this  policy  at  Barn- 
well, S.  C,  by  their  authorised  agent,  for 
and  in  behalf  of  tbe  company,  was  the 
contract  of  Insurance,  and  that  it  was 
made  In  South  Carolina,  and,  being 
breached  here,  tbe  cause  of  action  arose  In 
South  Carolina.  "If,  however,  by  the 
terms  of  the  policy.  It  Is  not  to  be  bind- 
ing, unless  countersigned  by  an  agent  resi- 
dent at  a  partlcularplace.that  place  must 
be  regarded  as  the  place  where  the  con- 
tract Is  made,  and  the  laws  and  usages  of 
that  place  must  govern  lo  tbe  Interpreta- 
tion of  the  contract."  May,  Ins.  S  66,  and 
authorities. 

It  Is  inslsterl,  however,  that,  by  the  ex- 
press Btlpulatlnna  of  the  policy,  the  Insur- 
ance, In  case  of  loss,  was  to  be  paid  at  the 
"home  office"  of  the  defendant  corpora- 
tion; and  therefore.  In  that  respect,  the 
ease  Is  like  that  of  Bodgers  v.  Association, 
17  B.  C.  410.  We  think  this  view  Is  founded 
on  a  misconstrnctton  of  the  policy.  The. 
paragraph  of  which  that  Is  relied  on  reads 
as  follows:  "And  to  be  paid  to  tbe  as- 
sured, or  tbe  aasured's  legal  representa-. 
tlves.  sixty  days  after  due  notice  and  sat- 
isfactory proof  of  the  same  have  been  re- 
ceived at  this  office,  in  accordance  with 
the  terms  of  this  policy  hereinafter  men- 
tioned." The  only  reference  here  made  to 
the  payment  of  the  insurance  was  as  to 
whom  tbe  payment  should  be  made,  and 
to  the  time, — RO  days  after  notice  and  sat 
Istactory  proof  of  the  same  abonld  ha  re- 
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celred  at  their  office,  etc.  It  Ib  manifest 
that  the  mention  of  their  office  referred 
only  to  the  receipt  of  the  notice  and 
proofa;  and,  If  confirmation  of  this  were 
uecensary.  It  la  foand  in  the  words  which 
Immediately  toUow,  **ln  aecurdauee  with 
the  terms  of  the  policy  hereinafter  men- 
tloned:"  which  conid  not  appropriately 
apply  to  payment,  but  to  the  particular 
InatractlnDB  contained  In  the  policy  ati  to 
notice  and  manner  of  proof.  We  think 
the  policy  contains  no  stipulation  that 
the  luaurance,  in  case  of  loss,  was  to  be 
paid  at  the  "home  office,"  Hartford, 
Conn.,  and  that  tble  case  differs  essential- 
ly, In  several  respects,  from  that  of  Bodff- 
ers  V.  Association,  17  S.  G.  410.  lu  the 
case  of  Central  Railroad  &  Banking  Co. 
V.  GtiorfTia  Construction  &  Investment 
Co.,  lately  decided  by  this  court,  (32  S.  C. 
S19,  n  S.  £.  Rep.  192,)  both  the  plaintiff 
and  delendaat  were  foreign  corporations 
or  companies;  hot  It  appeared  that  there 
was  a  contract  tu  do  work  on  a  railroad, 
part  of  which  was  In  Sooth  Carolina  and 
a  part  not;  and  It  was  held  that,  as  to 
the  work  done  In  South  Carulina,  the 
cause  of  action  arose  in  this  state;  In 
which  the  chief  Justice.  In  delivering  the 
Judgment  of  the  court,  said :  "Under  this 
state  uf  facte,  we  cannot  say  that  the  cir- 
cuit court  erred  In  holding  that  the  cause 
of  action  In  this  case,  to  -large  extent, 
arose  In  this  state,  (as  to  the  work  done 
In  tbta  state;)  and  hence  this  action,  as 
well  as  the  attachfuents  Issued  In  aid 
thereof,  may  be  sustalued,  to  the  extent, 
at  least,  which  these  plaintiffs  may  be 
able  to  show  at  the  trial  that  they  have  a 
cause  of  action  which  arose  lu  this  state. " 
etc.  We  think  thecaaseof  action  in  this 
case  arose  within  this  state,  and  that  It 
was  error  to  dlHuiIss  thecumplalnt  for  the 
wantof  Jurisdiction.  The  Judgment  of  this 
court  Is  that  the  Judgment  of  the  circuit 
court  be  reversed,  and  the  case  remanded 
for  such  proceedings  as  may  be  necessary 
to  cairy  out  the  conclusions  herein  an- 
nuancei]. 

MclTEB,  C  J.,  and  Fops,  J.,  concur. 


(37  S.  C.  417) 

STBPP  T.  NATIONAL  LIFE  &  MATCRITy 

ASS'N  OF  WASHINGTON. 
(Sapreme  Coilrt  of  South  Carolina.    Oct  28, 
1892.) 

LlFB  InSUKAKCB— IB8UB8— BVIBKSCE— ADMIBaiBIL- 
ITT  —  KbCBIVIKO    EVIDBMCE    AFTER    CASK  IB 

Closed — Trial  by  Jdrt  — Waiteb  —  Fikdinos 
OF  Pact— CoNDiTiosa  of  Fouct  —  Waivsr  bt 
Company  —  Failurb  to  Pat  Frbmiuk  Nora  — 

FORFBITURK— INTSRBST. 

1.  Where,  in  ao  action  on  a  life  Insuranoe 

?olic7.  the  complaint  alleges  the  receipt  by  de- 
eodant  of  the  premium  note,  the  execution  and 
dellYeiT  of  the  policy,  and  its  nonpayment,  and 
these  allenitions  are  admitted  in  the  answer, 
no  proof  of  Buch  alleged  facta  Is  necessary. 

2.  It  Is  not  error  to  allow  the  policy  to  be 
introduced  In  evidence  after  plaintiff  rested, 
and  after  argument  by  defendant  for  nonsuit, 
and  without  proving  the  execution  and  genuine- 
ness of  the  policy,  especially  where  it  appears 
that  the  policy  was  Incorporated  in  the  com- 
plaint as  a  part  thereof. 

8.  In  such  case  it  Is  not  error  to  nde  that 


the  poesesalon  of  the  polt^  plaintiff  raised 
the  presumption  that  its  terms  had  been  com- 
plied with,  since  defendant  could  destroy  by 
proof  the  effect  of  such  presnmptioD. 

4.  The  evidence  of  a  witness  who  never 
saw  the  assnxed  Is  incompetent,  in  an  aettoa  on 
a  life  Insurance  pollcyt  to  show  the  terms  and 
oondltlonB  on  wluch  the  poUoy  was  Issned  and 
delivered,  and  that  a  premium  note  taken  by 
defendant  was  presented  to  the  assured  for  pay- 
ment at  maturity,  and  payment  refused. 

6.  Where  the  policy  and  the  application  for 
insurance  are  silent  as  to  the  premium  note* 
and  the  note  is  silent  as  to  any  forfeiture  for 
noQpayment,  tlie  evidence  of  a  witness,  who 
never  saw  the  assured  or  received  any  letters 
from  him,  is  incompetent  to  show  the  considera- 
tion on  which  the  policy  was  delivered  to  the 
assured,  and  the  agreement  as  to  the  effect  on 
the  policy,  tf  the  note  was  not  paid  at  maturity. 

6.  In  such  case  it  Is  incompetent  for  a  wit- 
ness  to  state  whether  or  not  the  policy  was  In 
force  at  the  time  of  the  death  of  the  assured. 

7.  Where,  in  answer  to  a  general  interrog- 
atory propounded  in  taking  a  deposition,  a  wit* 
ness  Injects  irrelevant  testimony,  the  answer  is 
properlystrlcken  out. 

8.  Where  certain  answers  to  direct  inter- 
rogatories are  stricken  from  a  deposition  for  in- 
competency, it  Is  proper  to  also  strike  the  an- 
swers to  cross  interrogatories  based  thereon. 

9.  Where,  in  an  action  oa  a  life  Insurance 
policr.  the  qnestioa  of  the  insolvent  of  the  as- 
sured at  the  time  he  gave  a  premium  note  is 
not  made  an  issue.  It  is  not  error  to  exdude 
evidence  on  such  question. 

10.  That  there  was  no  administration  on  the 
estate  of  a  deceased  person  Is  not  established 
by  the  certificate  of  the  probate  judge  of  one 
county  only. 

11.  In  an  action  on  a  life  Insurance  policy. 
It  is  not  error  to  permit  plaintiff  to  introduce 
evidence  of  conversations  with  defendant's 
agent,  who  procured  the  assured's  application, 
for  the  purpose  of  laying  the  basis  of  a  contra^ 
diction  of  such  agent  as  a  witness. 

12.  Consent  of  the  parties  to  the  discharge 
of  the  jury  is  not  necessary,  where  tlte  court 
has  determined  to  withdraw  the  case  tiom 
them. 

13.  It  is  no  ground  for  reversal  of  a  judg- 
ment that  the  decree  Is  prepared  by  the  attor- 
neys of  the  successfal  party,  where  the  dedslon 
as  prepared  is  adopted  by  the  trial  judge. 

14  While,  under  Code  Civil  Proc.  6  288,  the 
judge  cannot,  in  an  action  on  contract,  withdraw 
the  trial  of  issues  of  fact  from  the  jury  without 
the  consent  of  the  several  parties,  the  party  re- 
questing that  the  case  be  heard  by  the  judge 
without  the  aid  of  the  jury  cannot  complain  on 
appeal  that  It  was  ao  tried. 

15.  Where,  in  an  action  on  a  contract,  the 
case  is  subject  to  rulings  on  certain  points  of 
law  which  are  practically  decisive  of  the  issues 
involved.  It  is  not  error  to  withdraw  it  from  the 
jury. 

16.  Code  CivU  Proc.  $  289.  providing  that,  on 
the  trial  of  a  question  of  fact  by  the  court,  its  de- 
dsion  Bhall  be  given  in  writing,  and  shall  contain 
a  statement  of  the  facts  found  and  the  conclu- 
sions of  law  separately,  Is  not  mandatory,  and 
a  judgment  will  not  be  reversed  for  failure  to 
comply  frith  Its  requirements. 

17.  The  supreme  court  will  not  review  the 
action  of  the  trial  judge  in  passing  on  amend- 
ments submitted  by  the  respondent  to  the  "case" 
as  prepared  by  the  appellant,  since  such  judge 
Is  invested  by  law  with  the  duty  of  determining 
such  matter. 

18.  An  alleged  enor  in  a  finding  of  fact  wlU 
not  be  reviewed  on  appeal  in  a  law  action. 

19.  Where  a  life  Insurance  company  issnoB 
a  policy  on  the  plan  of  quarterly  dues  and  as- 
sessments to  be  paid  in  advance,  it  may  waive 
such  conditions  of  payment,  ana  accept  a  note 
of  the  assured  for  the  amount  of  a  year's  dues 
and  assessments. 

20.  Where  such  company  Issues  such  policy, 
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and  the  assured  ^res  bli  note  for  the  firat 
rear's  dues  and  assessments,  and  recelvei  the 
itnconditioaal  receipt  of  the  companr  therefor, 
the  f^vins  of  such  note  will  be  treated  as  pay- 
□)(!□£  and  the  policy  as  in  force. 

21.  Where,  in  such  case,  there  is  no  prort- 
dou  ^ther  in  the  policy  or  the  note,  making 
the  payment  of  the  note  a  oandttion  to  fhe  con- 
tiauance  of  the  inaurance  after  the  note  ma- 
tures, such  policy  is  not  forfeited  on  failure  of 
the  aasnred  to  pay  the  note  at  matnzity  on  de- 
mand. 

22.  Where  such  policy  provides  that  any  enih 
doe  by  the  assured  nnder  the  policy  shall  be  de- 
ducted from  the  amount  of  insurance  to  be 
paid,  it  is  error,  in  an  action  thereon,  not  to  de- 
duct the  amount  of  such  note  and  interest  from 
the  amount  due  on  the  policy,  although  no  coun- 
terclaim is  made  therefor. 

2^  Interest  on  the  amount  due  on  an  insur- 
ance policy  should  be  compated  at  the  legal 
rale  that  obtains  at  the  place  of  payment  yro- 
Tilled  for  in  the  policy,  and  not  at  the  place 
irliere  suit  is  brought  thereon. 

24.  AVhere  a  life  insuraace  company  re- 
fuses to  furnish  the  usoal  blanks  to  prove  a 
(tenth  loss,  and  notifies  the  party  In  interest  that 
the  death  claim  will  be  contested,  it  thereby 
waires  the  right  to  formal  proof  of  death.  Dial 
r.  Associatiou,  8  S.  E.  Rep.  27,  B.  C.  560, 
followeil. 

25.  Questions  not  presented  to  the  trial  court 
will  not  be  considerea  on  appeaL 

Appeal  froor  common  pleas  circalt  court 
of  Greenville  county;  I.  D.  Witherbpoon, 
Judge. 

Action  by  MalMe  U.  Stepp  agaloat  the 
NatloDulLlfe  &  Mntority  Association  of 
WastiinKtuo.  D.  C,  to  recover  the  amount 
due  on  a  life  Insnrancu  policy.  From  a 
judfcment  for  ptalutift,  delendaut  appeals. 
Modified. 

Isaao  Af.  Bryaa,  for  appeHant.  Benet, 
MeCoIlongb  A  Parker,  lor  reapondeut. 

Pope,  J.  On  the  Kth  4ay  of  Juno,  1889, 
James  M.  Stepp  applied  to  the  defendant 
for  a  policy  of  Insnrauce  for  92,000,  and  on 
the  10th  day  ol  June.  1889,  a  policy  was 
tsHUcd  to  bim  payable  to  the  plaintiff.  On 
the  2d  day  of  April,  1890,  James  M.  Stepp 
(ll?d.  Cpon  application  to  the  defendant 
for  the  blank  forms  upon  which  to  make 
□p  proofs  of  loss,  defendant  declined  to 
furnish  Bttih  forms,  and  In  the  letter  dated 
nth  April,  1890,  save  as  the  reason  there- 
for that  the  policy  in  question  had  been 
canceled  by  the  defendant  on  1st  Decem- 
ber, 1BS9,  and  U  was  unntMsessary  to  for- 
ward proofs  of  loss.  On  the  4tb  day  of 
February,  1801.  an  action  was  bruuebt 
by  tbfl  plain  till  in  the  coart  of  common 
pleas  for  Greenville  county  against  thn 
defendant  to  recover  the  amount  of  the 
lorn  nnder  said  policy  of  insurance.  The 
complaint  alleged,  aqiong  other  things, 
that  her  husband  and  the  father  of  her 
little  children  had  been  duly  Insured  for 
lier  bnneflt  to  the  amount  of  f 2,000  by  the 
defendant,  and,  in  lieu  of  the  cash  to  be 
paid  for  said  policy,  bad  accepted  the 
pronilsaory  note  of  her  said  husband  for 
tbe  sum  of  944.86,  payable  on  or  by  the 
1st  December,  1&89,  In  foil  of  the  first 
year's  quarterly  dues  and  assesBmentB  of 
said  company  under  said  policy  of  Insur- 
ance; that,  npou  the  execution  byherhus- 
band  ol  said  promlnaory  note,  the  agent 
of  aaid  defendant  gave  her  said  husband  a 
recdpt  tor  tbe  aald  anm  of  944.86  in  fnU 


advance  yearly  payment  for  a  93,000  pol- 
icy In  defendant's  company,  and  tbat 
such  receipt  contained  a  refunding  clanse 
to  the  effect  that,  "If  the  application 
should  be  rejected  at  the  home  office,  the 
amount  paid  as  above  will  be  refunded," 
which  receipt  was  In  plaintiff's  posses- 
sion; tbat  thereafter  the  defendant  issued 
and  delivered  the  policy  for  92,000  in 
plaintiff's  hands  aa  the  beneficiary  named 
therein,  which  was  exhibited  witb  the 
complaint  as  a  part  thereof  and  as  Ex- 
hibit A;  that  such  defendant  had  been  no- 
tified promptly  of  tbe  death  of  her  hns-  - 
band,  which  occurred  on  2d  April,  1880, 
but  defendant  refused  tu  forward  proo&i 
of  loss,  claiming  that  such  policy  had 
been  canceled;  that  both  ber  husband 
and  herself  had  complied  with  all  the  con- 
ditions and  stipulations  required  of  them 
by  said  policy  or  contract  uf  insurance; 
that  defendant  had  not  paid  said  92,000, 
or  any  part  thereof;  and  that  the  same, 
with  interest  from  90  days  after  the, death 
of  her  basband,  at  7  per  cent,  interest  per 
annum,  was  now  due.  Judgment  there- 
for was  prayed.  The  defendant,  by  an- 
swer, admits  the  execution  of  the  applica- 
tion for  insarance,  together  with  the  exe- 
cution of  the  nttte  tor  the  one  year's  an- 
nual premium  ;  that  the  policy  was  duly 
Issued;  tbat  the  copy  thereof,  with  the 
complaint.lacorrect;  that  tbe  receipt  was 
given;  that  the  note  was  received  by  de* 
fendant;  that  tbe  policy  has  not  been 
paid;  tbat  notice  was  received  of  the 
death  of  the  Insured,  and  that  defendant 
refused  to  forward  blank  forms  for  proof 
of  loss:  that  the  death  loss  has  not  been 
paid.  But  the  answer  denies  all  liability, 
to  pay  tlie  loss,  and  Insists  that  the  policy 
In  question  was  canceled  by  tbe  defend- 
ant on  the  let  December,  1S88,  because  the 
payment  of  tbe  note  by  tbe  deceased  on 
the  let  December,  1889,  was  a  condition 
to  Its  continued  existence  after  that  date, 
and  that  such  condition  was  Included  In 
tbe  policy  Itself,  In  the  note,  and  In  the 
agreement  of  the  Insured  with  the  defend- 
ant, and  tbe  assured,  having  failed  and 
refused  to  pay  such  note  at  that  date, 
was  notified  that  the  policy  was  canceled. 
The  cause  came  on  to  be  heard  before 
Judge  WiTHBRSPOuN  and  a  Jury  at  the 
July  term,  1891,  uf  the  court  at  Greenville. 
After  plaintiff  bad  closed,  defendant 
moved  for  a  nonsuit  because  the  plaintiff 
had  not  introduced  the  policy  of  Insur- 
ance. The  circuit  Judge  allowed  plaintiff 
to  do  so,  and  refused  the  motion.  Tbe  de- 
fendant Introduced  testimony.  Tbe  clr^ 
cult  Judge  withdrew  tbe  cause  from  tbe 
Jury,  deciding  himself  for  tbe  plaintiff. 
After  Judgment  was  entered,  defendant 
appealed.  Wblle  the  grounds  are  numer- 
ous, yet,  In  order  to  be  conscions  of  hav- 
ing considered  every  one  of  the  many  er- 
rors here  presented,  we  will  reproduce  the. 
same: 

"Exceptions  to  rulings:  (1)  The  pre- 
siding Judire  erred  in  refusing  to  grant  a 
nonsuit,  becanse  (a)  the  execution  and 
delivery  of  the  alleged  receipt  for  pre- 
mium note,  offered  In  evidence,  was  not 
proved;  (b)  the  execution  and  delivery  ot 
the  policy  offered  In  evidence  waa  not 
proved;  (c)  there  was  no  prool  tbat  the 
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policy  had  not  been  paid ;  (d)  tbe  presid- 
ing Judge  permitted  plaintiff's  attorneys 
to  put  tbe  policy  In  evidence  after  plain- 
tiff's attorneys  annoanced  tbnt  tbey  had 
closed,  and  after  argument  by  defendant's 
attorney  for  nonsutt,  and  wlttaoat  pror- 
log  the  execution  and  gennlnencaa  of  said 
policy;  (e)  the  presiding  Jadge  erred  In 
ruling  that  the  tact  that  plalnUlf  held  the 
poHcy  raised  the  presnmptioo  that  the 
terms  had  be^n  complied  with.  (3)  The 
presiding  Judge  erred  In  striking  ont  the 
7th,  9th,  nth,  12tb,  18tb,  and  last  (21st) 
direct  Interrogatories,  and  the  answers 
responsive  thereto,  Inasmuch  as  tbe  evi- 
dence related  to  and  explained  why  the 
policy  had  not  taken  effect  because  of  the 
fallut^e  of-  plaintiff  to  perfomi  certain  con- 
ditions precedent,  to  wit,  tbe  payment  of 
certain  dues  and  tbe  note  given  for  premi- 
um. (3)  The  presiding  Judge  erred  in  per- 
mitting plaintiff's  attorneys  to  strike  out 
the22d.  2Sd,  24th.  26th,  26tb,  27tb,  3lBt, 
83d,  86th,  and  86th  cross  Interrogatories, 
and  the  answers  responsive  thereto,  Inas- 
mncb  as,  the  witness  having  answered 
said  eroBS  interrogatories,  defendant  be- 
came entitled  to  the  benefit  of  the  said 
answers.  (4)  The  presldlngjadge  erred  In 
refusing  to  permit  the  defendant  to  prove 
the  Insolvency  of  plaintiff's  husband  at 
the  time  of  the  execution  of  tbe  note  given 
(or  premium.  (5)  Tbe  presiding  Judge 
erred  In  permitting  plaintiO  to  introduce 
eridence  of  a  eonveniatlOD  with  one  Eppa, 
and  with  one  Martin,  Inasmuch  as  said 
parties  were  nut  privies  to  the  contract  ol 
said  defendant  with  said  plaintiff.  (6) 
The  presiding  Judge  erred  In  discharging 
the  Jury  Impaueled  In  tbe  cause,  because 
there  was  do  consent  ot  theseveral  parties 
to  the  said  action,  as  provided  by  law,to 
such  discharge  of  tbe  said  Jury.  (7)  The 
presiding  Judge  erred  in  alio  wing  plain  tiff's 
attorneys  to  formulate  and  write  the  de- 
cree In  the  cause,  becaune  by  law  the  pre- 
siding Judge  Is  charged  personally  with  the 
duty  and  responsibility  of  finding  the  con- 
clusions of  law  end  fact  in  the  cause." 

" ExceptiouM  to  decree:  (1)  Tbe  presid- 
ing Judge  erred  in  filing  a  general  decree  in 
the  cause,  inasmuch  as  the  case  was  one 
for  tbe  recovery  of  money  only,  with  is- 
sues of  fact  arising  upon  the  pleadings, 
and  there  being  no  sabmlsslun  of  the 
cause,  by  tbe  eeverul  parties  tn  the  action, 
to  the  presiding  Judge  tor  his  decision  In 
wiltiug,  flled  with  tbe  clerk,  or  orally, 
with  entry  ot  same  In  mlnntdsot  court, 
as  required  by  law.  (3)  Because,  even  It 
the  presiding  Judge  had  the  power  to  file 
a  general  decree  In  the  cause,  the  same  Is 
void,  and  a  nullity.  Inasmuch  as  (a)  it  Is 
Impossible  to  ascertain,  with  certainty, 
from  tbe  decree,  what  are  the  conclusions 
of  law;  (b)  because  the  runclusious  of 
fact  and  conclusions  of  law  are  not  found 
at  all;  (c)  because  tbe  conclusions  of  fact 
and  conclusions  uf  law  are  not  found  sep- 
arately, as  required  by  law.  (3)  Because 
the  presiding  fudge  erred  In  stating  In  tbe 
decree  that  defendant's  counsel  Insisted 
upon  it,  the  case  being  tried  and  deter- 
mined by  tbe  court  alone;  and  that  de* 
(endant's  counsel  moved  t bat  tbe  case  Iw 
withdrawn  from  the  Jury,  and  be  tried 
by  the  eourt,  stating  that  It  now  ap- 


peared that  tture  were  no  issues  of  fact 
upon  which  the  Jnry  were  called  npon  to 
puss,  and  at  the  close  of  the  testimony  tbe 
sume  motion  was  renewed.  Inasmuch  as 
tbe  said  statements  are  Inaccurate,  Infer- 
ential, and  are  not  supported  by  the  evi- 
dence In  the  cause,  tbe  official  stenogra- 
pher's report  of  the  trial,  and  tbe  minutes 
ot  the  court,  and  because,  as  stated,  tend 
to  mislead  tbe  aoprAmecourt,  and  put  a 
eonstractloo  upon  what  was  actually  said 
and  done  by  defendant's  counsel  different 
from  that  Intended  by  defendant's  counsel. 

(4)  Tbe  presiding  Judge  erred  In  stating 
in  tbe  decree  that  he  (defendant's  counsel) 
admitted  that  all  of  tbe  allegatlous  con- 
troverted by  tbe  answer  bad  been  proved : 
1.  Because  no  sucb  admission  was  made  by 
defbudant's  counsel.  2.  Because  there  Is 
no  evidence  to  support  sucb  statement; 
and,  further,  because  there  Is  nothing  la 
the  record    to  support  such  statement. 

(5)  The  presiding  Judge  erred  In  stating  lo 
the  decree  tbe  company  kept  tbe  note,  or 
rather  their  ageut  did,  because  sneb  state- 
ment Is  not  supported  by  tbe  evidence  In 
tbe  c^use,  in  so  far  as  It  Is  meant  tbat  the 
agent  kept  the  note.  (6)  The  presiding 
Judgeerred  In  decreeing  tor  the  plaintiff,  be- 
cause it  nowhere  appears  It:om  said  decree 
tbat,  at  the  time  ot  the  application  for  the 
policy  and  at  the  time  of  tbe  Issuing  the 
same,  tbe  said  plaintiff  was  the  wife  ot 
the  deceased.  J.  McCuIIougb  Stepp.  (7) 
Tbe  presiding  Judge  erred  in  stating  in  the 
decree  that  there  was  no  provision  either 
in  tbe  note  or  the  policy  to  the  effect  tbat. 
It  the  note  was  not  paid  at  maturity,  the 
policy  should  be  canceled,  because  said 
statement  is  not  supported  by  tbe  evi- 
dence or  tbe  policy.  (8)  The  presiding 
Judge  ei'red  In  holding  that  tbe  note  ot 
James  UcCulIough  Stepp  was  payment  In 
full  ot  the  first  year's  quarterly  dues  and 
assesRments  under  the  said  policy,  and 
that  it  was  sn  accepted  by  tbe  company,' 
because  the  question  In  the  cause  is  not 
simply  one  of  payment,  but  of  actual  pay- 
ment, and  because  said  note  was  accepted 
with  the  dtatlnut  agreement  that  the  pol- 
icy should  be  void.  If  said  note  was  not 
paid  at  maturity,  to  wit,  on  tbe  Ist  day 
of  December,  1889,  (9)  Tbe  presiding 
Judge  erred  In  holding  *  tbat  tbe  provisions 
of  the  policy  to  tbe  effect  tbat  the  policy 
sbonid  not  take  effect  until  the  first  pre- 
mium was  actually  paid  was  waived  by 
tbe  company  when  tbey  accepted  the  note, 
issued  tbe  policy,  and  put  It  In  force,  be- 
cause: 1.  The  mere  taking  ot  tbe  prom- 
issory note  was  not  a  waiver  or  abroga- 
tion of  the  terms  of  tbe  policy,  unless  it 
(tbe  waiver)  was  so  declared  or  expressed 
either  In  tbe  policy  or  the  note.  2.  Be- 
cause the  said  policy  was  never  In  force; 
oue  of  terms  thereof — actual  payment  of 
certain  precedent  dnes— never  having  been 
complied  with.  8.  Because tbeplaiDtlS,taaT- 
lug  based  her  right  to  recover  in  tbe  com- 
plalut  by  alleging  payment  of  premiums, 
cannot  now  claim  to  recover  by  attempt- 
ing to  prove  waiver  of  premiums.  (10) 
Tbe  presiding  Judge  erred  in  holding  tbat 
the  contract  of  Insurance  bad  taken  effect 
from  the  Bth  June,  1889,  to  the  6th  June, 
1890.  and  that  the  provisions  tn  said  pul- 
ley respecting  foriMture  npon  the  noapay- 
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tnent  of  does  relates  to  the  payment  of 
premloms  other  than  those  covered  by 
the  Mid  note,  because:  1.  The  contract 
of  losorance  never  took  effect;  the  preced- 
ent condition  of  actaal  payment  of  cer- 
tain dnea  never  having  been  performed. 
S.  Becaaee  the  clause  ol  forfeltare  relates 
to  all  dues.  (11)  The  preeldlns  ludge 
erred  In  decreeing  for  the  plulutilt  the  sum 
of  two  tbonaand  one  hundred  and  fifty 
26-100  (f  3.150.28)  dollars,  beeanse:  1.  By 
the  terms  of  the  policy  no  interest  was 
doe  on  the  amoont  of  the  risk,  ($2,0OOJ 
two  thousand  dollars.  Inasmuch  as  no 
proof  wiiatever  and  no  satisfactory  proof 
of  the  death  of  said  insured  was  ever 
made  and  forwarded  to  the  office  of  iald 
association  defendant  in  the  city  of  Wash- 
Ingtun,  D.  C,  and  no  evidence  of  death 
submitted  until  the  trial  of  the  cause  on 
the  Slat  day  of  July,  1891.  2.  Upon  the 
theory  that  the  plaintiffs  are  entitled  to 
recover,  the  unpaid  note  uf  James  McCul- 
louKb  Stepp  given  for  premium,  and  sur- 
rendered at  the  trial  of  this  cause,  should 
have  been  deducted  from  amount  of  the 
policy.  8.  £ven  if  the  plaintiff  is  entitled 
to  recover  Interest,  by  the  terms  of  the 
policy,  (it  any  interest  ahonld  become 
due.)  the  same  was  to  be  calculated  at 
the  rate  of  (6)  six  per  centum  per  annum, 
whereas  In  ihe  decree  the  same  Is  calculat- 
ed at  the  rate  of  (7)  seven  per  centum  per 
annum.  (12)  The  proaldlng  Judge  erred 
In  not  holding  and  adjudging  Chat  the 
first  dues  and  premloms  were  not  actaaU 
ly  paid,  and  that  policy  never  took  effect. 
(13)  The  presiding  Judge  erred  in  not  hold- 
ing and  adjudging  that  the  said  policy  be- 
eame  furfeUed  for  nonpayment  of  the  dues 
therein  mentioned,  and  the  note  given  for 
the  premium,  and  that  the  same  was  duly 
and  legally-  canceled,  and  was  not  in  force 
at  the  time  ot  the  death  of  thesald  Stepp, 
on  the  2d  or  April,  1890.  (14)  The  presid- 
ing Judge  erred  In  attaching  any  Impor- 
tance (aa  stated  in  the  decree)  to  the  re- 
tention by  the  company  of  the  note  given 
for  premiums,  after  maturity.  Inasmuch 
as  the  oote  had  never  been  negotiated, 
was  broaght  into  the  court  at  the  trial  of 
thesald  cause,  and  formally  surrendered 
to  plaintiff's  attorneys,  and  beeausefurm- 
al  notice  had  been  given  to  the  party  of 
the  cancellation  of  the  policy. 

"  Exceptions  to  judgment:  (1)  The  pre- 
siding Judge,  the  clerk  of  the  court  of  com- 
mon pleaa  for  Ureenville  county,  and  the 
plaintiff's  attorneys  erred  in  finding  and 
stating  in  the  Judgment  entered  herein  on 
the  21at  day  of  August,  1891,  that  a  trial 
by  Jury  having  t>een  duly  waived  In  said 
cause,  and  because satdjudgmeatcontalus 
said  erroneous  statements,  to  wit,  trial 
by  Jury  having  been  duly  waived  In  aald 
cause,  inasmuch  there  Is  no  evidence  to 
support  such  statement  or  flndlug  either 
In  the  record  In  the  caus^,  the  official 
Bteoographer's  report  ot  the  trial  of  the 
cause,  or  tbe  minntes  of  the  court.  (2) 
Because  the  Judgment  herein  Is  not  offi- 
cially signed  by  the  clerk  of  the  court  of 
common  pleas  of  Qreenvllle  county." 

In  our  consideration  of  the  several 
grounds  of  appeal  we  will  adopt  the  claa- 
siflcatloD  and  mode  of  dlstlngnlshlug  the 
same  of  the  appellant: 


■XOBPTIOKB  TO  BULING9. 

1.  («)  It  Is  a  cardinal  rule  that  what 
ever  is  asserted  In  tbe  complaint  and  adr 
mltted  in  the  answer  is  no  longer  an  Is8u« 
to  be  proved.  Here  the  plaintiff  In  hei 
complaint  alleged  tbe  receipt  for  the  pre- 
mium note,  and  tbe  defendant  In  its  an* 
awer  admitted  the  same.  Hence  there 
was  no  error  in  the  circuit  Judge  not  re- 
qniring  thesame  to  be  proved,  and  on  that 
account  nonsuit  ebould  not  have  been 
granted. 

•{b)  The  eame  statement  made  In  our 
consideration  of  a  applies  to  b,  for  the  ex- 
ecution and  delivery  of  tbe  policy  In  ques- 
tion was  asserted  In  tbe  complaint  and 
admitted  In  tbe  answer.  This  auggeatlon 
of  error  cannot  be  sustained. 

(e)  It  was  also  assertsd  In  thecomplalnt 
and  admitted  In  the  answer  that  tbe  poli- 
cy bad  not  been  paid.  There  was  no  error 
here. 

(d)  Tbe  declaions  ot  this  court  havee«- 
tabllahed  the  right  ot  the  circuit  Judge  to 
admit  the  proof  of  facts  aftera  motion  for 
nonsuit  had  been  based  upon  the  absence 
of  such  facts  in  the  testimony.  Therefore 
the  circuit  Judge  was  Invested  with  saeh 
discretion,  and  its  exercise  would  not  have 
been  error;  but  In  this  case  it  was  not  nec- 
essary to  Introduce  the  policy,  for  It  was 
Incorporated  In  the  complaint  as  n  part 
thereof,  as  Exhibit  A,  and  was  admitted 
by  defeodaDt'H  answer,  and  aucb  unnecefi- 
sary  admieslon  by  tbe  circuit  Judge  would 
tarnish  no  substantial  ground  for  exeep* 
tlon. 

(e>  There  was  no  error  lo  tbe  elrcait 
Judge  ruling  that  the  possession  of  the 
policy  by  the  plaintiff,  who  was  tbe  benefi- 
ciary thereof,  raised  the  presumption  that 
tbe  terms  had  been  complied  with.  This 
posltlou  of  the  circuit  Judge  In  no  wise  im- 
pinged upon  the  defendant's  right  to  de- 
stroy by  proof  the  effect  of  each  premmp*' 
tlon. 

2.  One  of  defendant's  witnesses,  Qeor^e 
B.  Eldridge,  of  Washington  city,  D.  C, 
was  examined  by  commission.  Certain 
Interrogatories  In  chief  were  objected  to 
by  the  plaintiff.  One  of  these  was  the 
seventh,  couched  In  these  words:  "What 
were  thetn^s  and  cnndltlona  upon  which 
the  said  policy  was  Issued  and  delivered?" 
The  answer  was:  "Upon  the  warranty  of 
the  truth  of  tbe  statements  made  In  the 
application,  upon  the  coodltlon  of  the  ac- 
tual payment  of  the  first  paymant  while 
tbo  applicant  was  In  as  good' health  as 
when  application  was  made,  and  upon  the 
condition  that  a  certain  promissory  not'e 
given  by  him  in  payment  of  the  first  an- 
nual premium  should  be  made  on  ur  be- 
fore the  first  day  of  December  of  the  then 
current  year."  The  pertinency  of  the  ob- 
jection to  this  question,  and  its  answer  by 
the  witness, is  shown  by  the  fact  that  this 
witness  never  saw  Stepp,  tbe  assured; 
that  all  that  passed  betweeu  the  asBured 
and  the  defendant  was  through  one  No^ 
ris.  Its  agent,  and  witness  of  his  own 
knowledge  knew  nothing  of  what  did  take 
place  between  the  assured  and  suld  Nor- 
rla.  Therefore,  It  Norrle  repeated  what 
took  place  between  the  assured  and  him- 
self. It  wonlid  not  be  competent  for  this 
witness  tu  detail  it;  it  would  be*bear> 


Digitized  by 


Google 


138 


SOUTHEASTEBN  BEFOBTEB,  VOL.  16. 


Mj."  Hence  tbe  Judge  did  not  err  In 
striking  ont  tbe  qnestlun  and  answer. 
Another  Interrogatury  in  chief  objected  to 
by  plalDtin  was  the  nlutti.ln  these  worda: 
"State  whether  the  said  note  was  pre- 
sented fur  payment  at  maturity,  and 
whether  the  same  was  paid?"  Answer: 
"  It  was  presented  tor  paymput  at  maturl- 
ty.and  was  not  paid."  This  witness  was 
in  the  city  of  WosblnKtou,  D.  C,  wblle 
Rtepp.  the  assnred,  resided  eontlnaously 
In  Lanrenacounty.ln  this  state.  Tbe  note 
given  by  Step p  fortheannnal  preniliiin, 
whlrh  note  matured  1st  December,  J8H9, 
was  sent  by  defendant  to  Norrls, Its  agent, 
for  presentation.  Witness  was  not  In  tbiu 
state  when  note  matured,  and  was  not 
present  at  atty  demand  for  payment.  Of 
uuurse,  this  testimony  was  Incompetent. 
The  circuit  Judge  did  not  err.  Tbe  next 
objection  relates  to  rejection  of  eleventh 
tnttirrof^atory :  "State  tbe  consideration 
upon  which  the  eald  policy  was  delivered 
to  the  said  Stepp."  Answer:  "That  the 
note  given  for  the  Arat  anntial  payment 
should  be  paid  on  or  before  the  Hrat  day 
of  December  of  that  year."  The  policy 
was  silent  as  to  this  note,  as  was  the  ap- 
plication for  the  Insurance;  the  note  was 
silent  In  its  terms  as  to  any  forfeiture;  no 
letters  were  received  by  the  defendant  from 
the  asi^ured ;  the  local  agent,  Norris,  alone 
saw  the  assured.  Under  these  circumstan- 
ces, how  cuuld  this  witness  testify  as  re- 
quired? He  conld  not  Interpret  tbe  pa- 
pers, lor  they  were  before  .the  court,  and 
spoke  for  themselves.  He  could  not  tell 
what  Morris  knew.  The  Question  and  its 
answer  were  properly  disallowed.  The 
next  objection  covers  the  twelfth  interrog- 
atory and  answer:  **  What  was  the  agree- 
ment as  to  the  effect  upon  said  policy  If 
the  said  note  was  not  paid  at  maturity  ?  " 
Answer:  "That  the  policy  should  cease 
(n  be  ol  force.  *  Now,  as  before  remarked, 
there  was  no  agreement  In  writing  as  to 
this  note,  so  far  as  the  effect  of  its  nonpuy- 
ment  at  maturity  upon  the  policy  was 
concerned.  No  communication  was  had 
by  this  witness  with  the  assored  In  refer- 
ence thereto.  Therefore  It  was  not  com- 
petent to  hear  his  testimony  that  assumed 
to  bear  upon  this  matter.  The  circuit 
Judge  did  not  err.  The  objection  tu  the 
eighteenth  Interrogatory  Is  next:  "Was 
ttie  said  policy  In  force  at  the  alleged  time 
ol  tbe  alleged  death  of  the  said  Stepp,  to 
wit,  April  2,1890?'*  Answer:  "Itwaa  not 
In  force  at  said  date."  It  was  established 
that  the  defendant  held  the  note  of  as- 
sured; assured  held  the  policy  and  a  sepa- 
rate receipt  for  the  payment  of  the  first 
annual  premium,  Itwas  therefore  Incom- 
petent for  this  witness  to  give  his  opinion 
upon  the  qnestlnu  of  law  Involved  and 
growing  uut  of  such  a  state  of  facts. 
Lastly,  as  to  the  twenty-first  Interroga- 
tory: "Doyouknow  of  anything  concern- 
ing the  matters  In  question  that  may  tend 
to  tbe  benefit  of  the  defendant.  If  yea, 
declare  the  same  fully  and  at  large,  as  it 
you  had  been  particularly  Interrogated 
concerning  the  same?"  Answer:  "All 
premiums  on  policies  Issued  by  tbe  com- 
pany (or  association)  are  payable  in  cash, 
and  no  agent  Is  authorized  to  take  any- 
thing bat  eash  in  payment  of  such  pre- 


miums, and  this  condition  to  set  forth  plain- 
ly and  fully  In  etfcb  contract  Issued  by  the 
company.  lu  special  cases,  when  the  a|^ 
pllcant  represents  that  at  the  time  It  Is  In- 
convenient for  him  to  pay  the  money,  as  a 
matter  of  accommodation  and  favor  to 
him  he  is  allowed,  with  the  approval  of 
the  home  office,  to  give  a  short-time  note. 
The  agent  Is  always  instructed.  In  such 
cases,  to  bare  tbe  applicant  folly  under- 
stand that  the  contlnaance  of  the  Insure 
ancn  dependsupon  thepaymentof  thenote, 
and  that  tbe  taking  of  It  Is  a  special  act  of 
favor  to  him.  Upon  thefailureof  the  pay- 
mentof  a  note  so  taken, as  upon  failure  to 
pay  any  premium,  the  insurer  is  notified  of 
the  cancellation  of  his  policy,  and  Is  given 
tbe  opportunity.  If  he  will  sign  a  warran- 
ty as  to  tbe  condition  of  his  health  and 
matte  Imtnedlate  payment,  applying  at 
the  same  time  (or  reinstatemunt  of  his  in- 
surance, to  Iiave  the  same  put  In  force 
again.  In  the  great  majority  of  cases, 
when  the  lapsed  policy  holder  does  not 
wish  to  reinstate  bis  insurance,  the  home 
otRcP'  receives  no  reply  to  this  notification. 
Generally  ourcourse  of  business  In  relation 
to  a  note  is  to  send  It,  before  maturity,  to 
the  agent,  with  Instructions  to  use  every 
effort  for  ItscanccUation, especially  for  the 
reason  thHt,  as  the  agent's  compensation 
for  his  work  depends  upon  the  payment  of 
the  note,  he  is  the  person  who  would  most 
likely  collect  it  if  itwas  collectible.  This 
was  tbe  course  adopted  In  tbe  case  of  the 
note  of  Mr.  Stepp."  Neither  party  to  the 
appeal  have  developed  with  much  care  an 
attack  on  the  one  side  or  a  defense  no  the 
action  of  tbe  ruling  of  the  circuit  Judge  In 
this  particular.  A  llttlecare  bestowed  up- 
on this  matter  will  disclose  the  real  objec- 
tion here  to  consist  in  the  attempt  On  the 
part  of  the  witness,  In  his  answer,  to  In- 
ject Irrelevant  matter  Into  the  teatiinony, 
and,  of  course,  that  Is  not  tube  deiired, 
or  admitted.  If  objection  Is  made. 

3.  This  ground  of  appeal  has  reference 
to  certain  cross  Interrogatories,  and  the 
answers  in  response  thereto,  which,  on 
motion  of  plaintiff's  uttorneys^  the  circuit 
Judge  ordered  stricken  from  the  testimony. 
The  ground  upon  which  this  action  of  the 
circuit  Judge  is  defended  Is  that  certain 
Interrogatories  Inehlef  wereobjected  to  by 
the  plaintiff  at  tlie  time  the  same  were 
submitted,  because  they  would  enable  the 
witness  to  In  trod  ace  "  hearsay "  testi- 
mony, and  the  cross  interrogatories  were 
only  submitted  by  the  plaintiff  to  this 
witness  In  case  the  circuit  Judge  should 
bold  tbe  Interrogatories  In  chief  compe- 
tent. This  was  very  proper.  And,  of 
course,  when  the  circuit  Judge  held  that 
the  questions  in  chief  were  Incompetent,  It 
became  necessary  for  the  ptalatlff  to  move 
to  strike  the  answers  to  bis  cross  Inter- 
rogatories from  the  testimony. 

4.  The  question  of  tbe  Insolvency  of  the 
assured  at  the  time  he  made  bis  promis- 
sory note  was  not  an  Issue  In  the  case, 
and  the  circuit  Judge  was  not  In  error  lu 
refusing  to  permit  testimony  as  to  such 
insolvency  to  be  introduced.  Besides,  the 
character  of  the  testlmouy  offered  was  not 
decisive  of  such  Issue.  That  there  was  no 
admlulstrntiun  upon  Stepp'a  estate  could 
not  be  proved  by  a  certificate  of  a  Jnds* 
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of  probate  of  one  county  In  a  state  to  that 
effect.  Nor  woald  a  certlfluate  from  one 
coanty  auditor  of  the  property  retamed 
by  assured  tor  taxatlpn  do  so.  There 
was  no  error  here. 

6.  The  testimony  of  the  witnesses  Eppa 
and  Martin  was  admitted  by  the  circalt 
Jodseas  laylns  the  basis  of  a  contradic- 
tion of  defendant's  witness  Norrla.  There 
was  no  necessity,  from  this  standpoint, 
that  any  privity  on  their  part  to  the  con- 
tract of  plaintiff  and  delendant  sboald  ex- 
ist.  There  was  no  error  here. 

6.  Whenever  it  is  determined  by  the  clr- 
cnft  judge  that  a  cause  Is  to  be  withdrawn 
from  the  Jnry  charged  with  tbe  trial  there> 
of,  the  Jury  must  be  discharged.  Tbe 
power  of  the  clrrolt  Judge,  nnder  the  law, 
to  take  a  case  from  tbe  consideration  of 
tbe  Jury,  will  bedlacusaed  hereafter,  nnder 
tbe  next  bead,  "Ezceptlous  to  Oeeree," 
nnder  snbdlvlBlon  8  thereof. 

7.  This  exception  suggests  error  In  the 
circuit  Judge  in  allowing  the  plaintiff's  at- 
torneys to  prepare  the  decree  that  he 
signed.  It  Is  admitted  that,  after  hearing 
the  cause,  the  circuit  Judge  announced  In 
open  court  that  he  decided  In  favor  of  the 
plaintiff,  and  afterwards  requested  the 
attorneys  of  the  winning  sldetnformn- 
late  the  decision.  We  can  see  why  tbe  a[>- 
pellant  should  prefer  that  the  trial  Jndga 
sbonld  write  out  his  own  dedalon.  It 
might  betbatthestatamentsol  sucb  Judge, 
it  anuounised  In  his  own  words,  might 
be  more  in  accordance  with  appellant's 
interests.  But  we  are  at  a  loss  to  see 
bow  this  court  can  Interfere.  Tbe  Judge 
decided  for  himself.  Such  decision  in- 
volved tbe  solution,  against  defendant,  of 
all  the  Isanes  involved  in  the  action.  Tbe 
decision,  as  prepared^  was  adopted  by  the 
trial  Judge.  If  we  are  correctly  informed, 
the  duty  of  formulating  tbe  provisions  of 
a  decree  is  frequently  devolved  upon  at- 
torneys, after  the  principles  upon  which 
Bucb  decree  is  to  be  fashioned  are  pre- 
viously announced  by  the  court,  in  tbe  cir- 
calt conrt  of  the  United  States.  It  is  true, 
there  the  Judges  scan  such  prepared  decree 
with  a  great  nicety.  So,  weare  obliged  to 
conclude,  tbe  circuit  Judge  did  In  the  case 
at  bar.  We  mnst  therefore  overrole  this 
ground  of  appeal. 

EXCEPTIONS  TO  DBCRBB. 

1.  That  tbe  law  provides  for  the  bearing 
of  a  canse  and  its  decision  by  tbe  circuit 
ledge  in  certain  Instances,  without  the  as- 
sistance of  the  Jury,  tberelsnodouht.  The 
Code  of  Civil  Procedure  of  this  state  lays 
down  the  requirements  to  be  observed  in 
SQchcases wlthgreatcare:  *'Sec.288.  Trial 
by  a  Jnryln  the  nunrtof  common  pleas  may 
be  waived  by  the  several  parties  to  an 
Issne  of  fact  In  actions  on  contract,  and 
with  the  assent  of  tbe  court  In  other  ac- 
tions in  the  manner  following:  (1)  By 
taillQg  to  appear  at  the  trial;  (2)  by  writ- 
ten consent  lo  person  or  by  attorney,  filed 
with  the  cleric;  (8)  by  oral  consent  in 
open  court  entered  In  the  minutes."  It 
must  be  apparent  from  reading  thla  sec- 
tion that  provision  Is  here  made  for  the 
trinl  of  a  cause  by  the  conrt  rather  than  a 
Jury,  in  two  classes  of  cases :  First,  where 
tbe  parties  to  an  action  where  there  are 
issoee  of  tact  on  a  contract  either  tail  to 


appear  at  the  trial,  or  by  written  consent 
In  person  or  by  attorney  filed  with  the 
derli,  or  by  oral  consent  in  open  court, 
entered  In  tbe  miuutes:  and,  second,  in 
actions  other  than  on  contracts,  with  the 
assent  of  the  court.  We  Interpret  this 
atatatoiy-  provision  as  denying  tu  tbe 
Judge  tbe  power,  of  bis  own  motion,  to 
withdraw  the  trial  uf  Issues  of  fact  in 
actions  on  contracts  from  a  Jury.  This 
right  in  thfl  circuit  Judge  can  only  be  exer- 
cised In  the  manner  pointed  out  by  tbe 
statute.  The  difficulty  to  the  appellant 
In  presenting  this  question  arises  from 
his  own  act.  This  difficulty  on  his  part 
arises  from  soma  positive  action  on 
his  part  whereby  It  Is  asserted  by  the  t*^ 
spondent  be  has  concluded  himself  from 
raising  any  question  touching  the  con- 
duct. In  this  Instance,  of  the  circuit  judge. 
It  sometimes  hnppensthat  a  circuit  Judge, 
on  the  motion  of  the  appellant  in  tbe 
court  below,  ralee  a  question  to  be  com- 
petent, when  in  law  such  question  Is  not 
competent;  or  charges  a  request  as  tbe 
low  in  the  case,  when  sncb  request  is  not 
the  law.  In  such  instances,  tbe  appellant 
is  denied  tbe  right  to  canvass  the  correct 
ness  of  such  rulings  of  tbe  circuit  Judge 
In  such  instances.  It  Is  said  the  appel 
lant  has  established,  for  the  purposes  ol 
his  action  alone,  that  as  law  which  in 
really  la  not  the  law.  Now,  let  as  exam- 
ine that  part  of  the  case  to  which  no  ex- 
ception has  been  talren  by  appellant  as  to 
Its  accuracy.  The  appellant  here  stands 
upon  tbe  notes  of  the  stenographer  that 
are  a  part  of  tbe  case.  In  those  notes  we 
find  tblslangnage:  "Mr. Bryan  submitted 
that  there  was  nothing  in  this  case  to  go 
to  tbe  Jnry :  **  when  the  cireolt  Judge  over- 
ruled appellant's  motion  for  a  nonsuit, 
and  used  this  language:  "And  let  tbe 
case  go  to  the  Jury."  To  tbls  Ur.  Bryan 
excepted.  "Mr.  Bryan:  I  object  to  tbe 
caae  going  to  the  Jury,  on  tbe  ground  that 
the  court  errs  in  submitting  it  to  tbe 

iury."  "Tbe  argument  commenced.  Mr. 
iryan.  for  the  defendant,  objected  to  tbe 
issues  going  to  the  Jury,  as  it  was  a  ease 
for  the  Jndge."  "Mr.  Parker  [plalntllf'B 
attorney]  then  addressed  the  Jnry.  A<t 
the  conclaslon  of  bis  remarks  Mr.  Bryan, 
for  the  defendant,  addressed  tbe  Jury. 
While  In  tbe  midst  of  his  rpmarks  to  the 
Jury,  the  presiding  Judge  stopped  Mr.  Bry- 
an, and  requested  argument  on  the  ques- 
tion whether  the  issneu  were  for  the  conrt. 
The  question  was  then  argued  by  counsel 
for  both  plaintiff  and  defendant.  Messrs. 
Parker  und  McCullougb.  for  the  plaintiff, 
contended  that  there  were  issues  to  be 
submitted  to  tbe  Jury,  and  objected  to  tbe 
case  being  withdrawn  from  the  Jury. 
The  Judge  overruled  tbe  objection,  and 
annonneed  that  he  would  decide  the  case 
blmselt.  Messrs.  Parker  and  McCnllougb, 
lor  the  plaintiff,  asked  that  exceptions  to 
the  discharge  of  the  Jury  be  noted."  Now. 
does  It  not  appear  from  tbese  quotations 
from  the  case,  as  limited  to  the  stenog- 
rapher's notes,  that  tbe  attorney  for  ap- 
pellant, in  the  court  below,  raised  the  very 
request  that  the  caae  be  heard  by  tbe 
Judge  without  tbe  aid  of  the  Jnry?  But 
tbe  case,  as  amended  by  the  court,  shows, 
in  addition,  as  folio wa:  "After  the  road- 
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lug  of  the  pleadlDffB  In  the  eaose,  defend- 
aut'H  attorney  enbmltted  tbat  there  were 
no  issues  of  fact  raised  by  the  pleadlngrs 
wblcb  sbimld  be  left  to  the  decision  of  the 
lory,  and  moved  that  the  cause  be  with- 
drawn from  the  Jury,  and  be  heard  and 
determined  by  the  court  alone."  Again, 
after  the  argument  of  the  cause  on  Its 
merits  before  thejnry,  "defendant's  attor- 
ney renewed  his  motion  tor  the  determina- 
tion and  decision  of  the  case  by  the  presid* 
Ing  Judge,  without  the  asuistance  of  a 
Jury.  He  olfered  a  written  exception  to 
the  determination  of  the  case  by  a  jury. 
"  *  *  Immediately  upon  the  announce- 
ment  of  the  decision  uf  the  Jndge  opoo 
thispoint, defendant's  counsel  moved  toat 
'the  Jury  be  dismissed,  which  was  done." 
It  would  seem  that  the  appellant  should 
be  precluded  from  raising  this  question 
now.  The  matter  sugsested,  tbat  such  de- 
cision would  give  It  Into  the  power  ttlone 
of  the  plaintiff,  it  he  had 'lost  on  the  cir- 
cuit, to  have  a  new  trial  on  this  point,  is 
quite  true,  but  the  appellant  should  re- 
member tbat  thla  course  Is  the  result  of 
hlH  voluntary  action ;  and,  speaking  seri- 
ously, we  cannot  see  bow.  In  the  case  at 
bar.  any  suggestion  of  mistake  In  Judg- 
ment o(  the  appellant  in  thlH  respect  need 
be  made  or  suggeeted,  for,  after  all,  If  the 
Jury  bud  remained  In  charge  of  tbe  cause,, 
it  would  have  been  subject  to  tbe  rulings 
on  certain  points  of  law  by  the  circuit 
jDdge  wblcb  are  practically  deelalre  of  the 
IssupB  here  involved. 

2.  The  points  of  difficulty  raised  by  a, 
b,  c,  under  this  head,  relate  to  the  same 
matter,  in  different  phases.  It  Is  true; 
but  It  Is,  practically,  whether  tbe  conclu- 
sions of  law  and  tact,  respectively,  should 
not  have  been  statm  separately  by  tbe 
circuit  Judge.  Section  289  of  our  Code  does 
provide:  "Dpnn  the  trial  of  a  question  of 
fact  by  the  court,  Its  decision  ahnll  he 
given  In  writing,  and  shall  contain  aatnte- 
mentof  tbe  tacts  fonud  and  tbe  conclu- 
sions of  law  separately;  and,  upon  a  trial 
of  an  issue  ol  law,  tbe  decision  shall  be 
made  In  tbe  same  manner,  stating  the  con- 
eloalons  of  law."  And  this  court  con- 
fessea  It  were  better  tbat  such  provisions 
of  tbe  law  should  be  adhered  to.  It  aa- 
atHta  counsel,  and  enables  every  one  to  lay 
bold  of  tbe  exact  appreheuHion  of  lesuee 
of  fact  and  matters  of  law  in  the  mind  of 
tbe  trial  Judse.  So  far  as  questions  of 
tact,  however,  are  concerned,  this  court 
could  do  nothing,  even  If  such  eoncluslona 
ot  fact  sbould  appear  erroneous  to  us ;  for 
tbisconrt  is  without  authority,  as  Jt  has 
been  repeatedly  held  In  our  declaionB,  to 
canvass  such  findings,  but  in  tbe  matter 
of  the  law  points,  however,  it  would  sim- 
plify matters  very  much.  However,  this 
matter  la  nu  longer  an  open  qoratlon  in 
this  state,  for  we  bare  repeatedly  held 
tbat  the  provisions  of  the  section  in  ques- 
tion are  not  mandatory.  Joplln  v.  Car- 
rier, 11  S.  C.  329;  Brigge  v.  Brlggs,  24  8. 
C.  877.  We  must  overrule  this  ground  of 
appeal  In  all  these  phases,  (a,  b,  c.) 

8.  We  are  so  much  Impressed  with  the 
earnestneBS  of  counsel  In  that  portion  ot 
biB  argument  relating  to  this  subdivlalou 
ot  bis  appeal  that  we  hare  given  it  un- 
usual  eonaidwatioii.   It  la  natural  tor 


enunad  In  bb  commendable  seal  for  Ms 
client  to  r^ard  wftb  serlonsneM  an  ap- 
parent injustice  to  himself.  This  is  proper 
and  pralsewortliy.  Here,  however,  we 
would  be  unable  to  do  aught  tor  the  ap- 
pellant, ae  tbe  law  now  stands,  even  if  the 
circuit  Judge  bad  made  an  unintentional 
mistake.  Tbe  circuit  Judge  Js  invested  by 
law  with  tbe  duty  o(  paaeiag  upon  any 
amendments  aubmltted  by  tbe  respondent 
to  tbe  case  as  prepared  by  the  appellant. 
The  authority  and  rosponBlblllty  ia  tbat 
of  the  circuit  judge.  There  must  be  an  ar- 
biter provided  when  counsel  fail  to  agree. 
The  law,  recognizing  the  falrnese  and  in- 
tegrity ot  the  circuit  Judge,  and  realizing 
tbat  be  can  beat  Jadlclally  pass  upon 
eventa  that  occurred  In  his  own  presence 
and.  within  his  own  hearing,  has  imposed 
this  sometimes  unpleasant  duty  opun 
him,  and  we  are  powerless  In  the  premlBea. 
This  ground  of  appeal  is  dismissed. 

4.  This  ground  ot  appeal  relates  to  an 
alleged  error  In  tbe  finding  of  fact  embod- 
ied In  the  decision  ot  the  circuit  Judf^ 
Bdng  such  an  alleged  error,  we  are  pow- 
erless under  tbe  law  to  pass  upon  the 
qnestiitn.   It  is  therefore  OTerruled. 

5.  This  ground  of  appeal,  and  the  re- 
maining ones  under  this  branch  of  tbe  ap- 
peal, wbere  they  raise  questions  as  to  the 
correctness  of  the  circuit  judge  on  bis  find- 
ings ot  fact,  most  all  be  overruled.  Sdc1> 
bas  been  the  oniform  praetlceof  tbla  court. 
Tbe  same  line  ot  decisions,  on  a  aimilar 
provision  in  the  act  of  the  United  fltates, 
passed  in  1866,  whereby,  upon  the  filing  Id 
the  clerk's  office  ot  a  stipulation  In  writ- 
ing, signed  by  both  parties  to  an  action  io 
the  circuit  court  nt  the  United  tjtatea,  thnt 
a  trial  of  Issaea  ot  fact  are  taken  from  a 
Jury  and  confided  to  the  court,  have 
been  maintained.  Norris  v.  Jackson,  9 
Wall.  125;  Flanders  v.  Tweed,  Id.  425; 
Kearney  v.  Case,  12  Wall.  276;  MUler  v. 
Insurance  Co.,  Id.  285,  Now,  it  should  be 
borne  in  mind  tbat  In  this  transfer  of  tbe 
duty  of  a  jury  to  a  circuit  Judge  tbe  same 
powers  are  given  to  the  circuit  judge  in 
the  state  court  by  our  own  statote  tbat 
are  given  to  the  Judge  ot  the  clreutt  court 
by  the  act  of  congresB  ot  8d  Uarcb,  1865, 
(18  n.  S.  St.  at  Large,  p.  601.)  The  law 
points  here  raised  are  exceedingly  inter- 
esting, and  have  evoked  In  their  solntlon 
by  different  courts  much  learning  and  pa- 
tient researcb  Into  the  autborltlee  bearlne 
upon  principles  BO  important  In  their  just 
decision  to  both  parties  to  such  contro. 
▼ersies.  Lite  insnrance  has  Increased  eiiorw 
mnusly  In  the  past  80  years,  and  moat 
ot  the  cases  decided  by  tbe  courts  of  thla 
and  the  mother  country  have  been  so  de- 
cided within  that  xlme.  We  have  no  In- 
tentlou  of  reprodaclng  very  much  of  tbe 
learning  on  tbla  very  Interesting  brancli 
of  the  law,  in  this  opinion,  for  we  are 
admonished  tbat  Its  length  la  already  too 
great.  It  may  be  as  well  to  state,  bow- 
ever,  tbat,  witb  all  the  caaee  bearing  oa 
this  subject,  it  presents.  In  Its  last  analy- 
sis, the  old  law  of  contracts.  Its  novelty 
is  only  In  the  application  of  the  well-«et- 
tled  principles  ot  the  law  governing  tbe 
construction  ot  contracts  to  an  old  enter- 
prise, tbat  haarecelTed  a  wonderful  ezpan- 
aion  In  late  years.  To  justly  appreciate 
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ttae  application  of  tht>  priDclpJes  (rf  tb« 
law  bere.  It  1b  neeesaary  that  we  abonid 
«tate.  as  briefly  as  la  eoneUtent  with 
cleurDesa,  the  admitted  facts  of  tfala  eon> 
troveray. 

On  the  Stb  Jane.  Jamea  M.  Stepp 
made  bis  application  to  tbe  defeudant 
compaoy,  through  Its  agent,  A.  E.  NoitIb, 
for  a  policy  on  hte  life  for  $2,000,  for  the 
benefit  of  bla  wife,  tbe  plaintiff.  Tbe  de- 
IMidant  laaned  pollctea  apon  tbe  Uvea  of 
Jta  arannd  npon  ttae  plan  of  qaarterly 
does  and  aBaeaaments,  paid  In  advance. 
But,  at  tbe  time  tbe  application  for  In- 
aorance  was  forwarded,  tbe  prumlsaory 
note  of  the  assared.  Stepp,  covering  the 
dnea  and  attaessnientB  for  the  year  begin- 
ning with  6tb  Jnne.  1889,  and  ending  tbe 
12  months  next  enenlng.  waa  taken  and 
forwarded  to  tbe  bomeofflce  of  defendant. 
ThlBnotewasasfollowB-  "$42.00.  Prince- 
ton, S.  C,  Jnne  5tb,  1889.  On  or  before  tlie 
first  day  of  Dec.  nest  date,  I  promise  to 

£ay  to  the  order  of  A.  E.  Norria,  Age.  N. 
>.  ft  M.  Aas'n  of  Washington,  D.  C,  the 
sum  of  forty-two  dollars,  at  Prlncetont  S. 

C,  valoe  received.  Jambs  McCullodgb 
Stbpp."  On  tbe  same  oecarioa,  and  as  a 
part  of  tbis  transaction,  tbe  following 
receipt  was  given  tbe  assured,  St^p,  to 
wit:  "Princeton,  8.  C,  June  5th,  1889. 
944.36.  Received  of  J  a  mes  M.  Stepp, 
forty-four  36-100  dollars,  In  full  of  advance 
yearly  payment  for  a  $2,000  policy  In  tbe 
National  Life  and  Maturity  Association 
of  Washington.  D.  G.  Jt  tbe  application 
abonld  be  rejected  at  tbe  home  office,  tbe 
amoDutpald  as  above  will  be  refunded. 
Sbonld  be  not  receive  tbe  policy  In  ten 
days,  be  will  please  Inquire  for  It  of  thesec- 
retarjr  frf  tbe  home  office  In  Washington, 

D.  C.  A.  B.  NoBBW,  Solicitor."  Tbe  pol- 
icy applied  for  was  Issued  by  the  defend- 
ant, dated  tbe  10th  June,  1889.  By  Its 
terms  ttae  life  of  tbe  said  Stepp  was  In- 
fltired  for  $2,000,  payable  to  the  plaintiff, 
aa  his  wife,  90  days  from  the  receipt  at 
Washington,  D.  U.,  of  satisfactory  proof  of 
ttae  death  of  tbe  assored,  deducting  from 
the  $2,000  an  indebtedness  of  the  party  to 
the  aasocfatlon,  together  with  tbe  balance 
uf  any  paymenta  that  would  become  due 
ODder  tbe  terms  of  tbe  policy  during  the 
then  earrmt  policy  year :  **  Provided, 
tbat  In  ease  the  said  quarterly  dnea  and 
asseaaments  shall  not  be  paid  on  or  be- 
fore the  several  days  hereinafter  men- 
tioned fur  the  payment  thereof,  at  the 
office  of  the  association,  In  tbe  city  of 
Washington,  or  to  agents  when  tbey  pro- 
dace  receipts  signed  by  the  prealdent  or  sec- 
retary, then,  and  In  sncb  ease,  tbis  policy 
Bball  cease  and  determine,**  etc.  "Tbe 
quarterly  dues  under  this  policy  are  two 
50-100  dollars,  and  tbe  quarterly  assees- 
menta  six  86-100  dollars,  tbe  first  of  which 
are  dne  and  payable  upon  tbe  delivery  of 
tbis  policy,  which  does  not  take  place 
uDtll  each  arauonta  are  actually  paid.* 
Tbe  note  glvea  by  Stepp  for  $42  was  in- 
dorsed by  "A.  E.  Norris,'-'  and  also  by 
"Geo.  J.  Easterly,  Asst.  See.  the  National 
Life  and  Maturity  Association."  On  the 
lat  December.  1889,  on  demand  made  for 
the  payment  of  the  note,  the  same  was 
not  paid.  Several  other  applications  for 
Dajrmant  ot  tbe  note  were  mad*  after  tiie 


1st  December,  1889.  On  the  28th  January, 
3880,  A.  E.  Norris,  aa  the  agent  ot  tbe  de- 
fendant, sent  tbe  letter  of  wbtcb  tbe  fol- 
lowing Is  a  copy:  "Cokesberry.  S.C.,  Jen. 
28th,  1890.  Dear  Sir:  Please  let  me  know 
what  you  propose  to  do  about  your  note. 
We  fully  expected  the  money  ou  Friday, 
Saturday,  Monday,  and  to-day,  but  have 
neither  mtmey  nur  explanation.  Please 
let  me  hear  from  you  to-morrow.  It  you 
only  Itnew  my  condition.  I  am  euro  you 
would  make  an  effort  and  pay  me  after  I 
have  waited  ao  long.  Please  send  to- 
morrow without  tall,  and  oblige.  Tours, 
A.  E.  NoRBis.  Mr.  j.  M.  Stepp,  Honea 
Path,  B.C."  The  assured  died  2d  April, 
1890,  and  hlt<  widow,  as  beneficiary  of  tbe 
policy,  sutHl  the  defendant.  It  seems  to  us 
that  these  questions  are  suggested :  (I) 
What  was  tbe  contract  of  the  partiear 
(2)  Was  it  competent  for  the  defendant 
to  vary  the  terms  ot  the  policy  so  as  to 
substitute  an  annual  premium  Instead  ot 
the  quarterly  dues  and  asaesaments,  such 
aunual  premium  to  be  on  a  credit  instead 
of  aa  actual  payment  thereof,  before  tbe 
policy  should  be  valid  to  protect  against 
tbe  death  loss  tbat  occurred  before  tbe 
payment?  In  other  words,  could  tbure 
be  a  waiver  of  these  conditions? 

Tbe  language  ot  Mr.  Justice  Bradlbt, 
In  delivering  the  ludgraent  of  tbe  supreme  ■ 
court  of  tbe  United  States  In  the  case  of 
Thompson  v.  Insurance  Co.,  104  U.  S.  258, 
well  expreaaea  the  foundation  ot  bnslness 
mcceaa  ia  life  Inanranoe:  "Prompt  pay- 
ment and  regular  interest  constitute  the 
Ufe  and  soul  of  the  life  Insurance  business.  ~ 
So  we  might  enunciate  rules  tbat  regulate 
and  promote  success  In  any  other  business 
In  life.  It  Is  In  the  power  of  tlie  farmer, 
tbe  banker,  tbe  physician,  tbe  lawyer.  Che 
mannlactnrer.  and  others  to  discard  rules 
tbat  bring  prosperity  and  success  In  the 
business  ot  each  one  named,  and  aubstl- 
tute  others  attended  with  more  risk. 
There  is  no  limitation  apon  their  contrac- 
tual powers  so  long  as  they  move  within 
the  limits  of  tbe  law.  So  loathe  matter 
ot  Ufe  Insurance,  If  tbe  contrnets  of  a  life 
insurance  company  seem  to  fly  in  the  face 
ot  danger,  it  »  tbclr  business.  It  ttaey 
choose  to  attempt  to  carry  on  their  haal- 
nesB  on  a  credit  In  some  eases  Instead  ut 
for  cash  on  delivery  of  their  policies  on  tbe 
lives  ot  others,  it  Is  their  right.  But  let 
us  see  what  the  contract  In  this  case  was. 
When  and  upon  what  did  tbe  minds  ot 
tbe  assurer  and  the  Insured  meet?  When 
tbe  assnred  sent  forward  his  application, 
accompanied  by  bla  note  for  the  annual 
dnea  and  aaaeesments  reaching  from  6th 
Jnne,  1889.  to  6th  Jane,  1890,  tor  a  $2,000 
pulley,  and  obtained  defendant's  receipt 
tor  such  annual  dues  and  assessments  for 
such  Insurance,  tbat  entered  Into  and 
made  up  bis  proposition,  and.  on  the 
other  band,  when  the  Insnrance  company 
acted  on  hia  application,  accepted  his  note 
knowing  ot  the  receipt,  and  issned  and  de- 
livered a  policy  to  the  aaanred,  did  not  tbe 
minds  meet,— was  not  every  element  ot  a 
contract  in  such  transactions  entered 
Into  between  these  parties?  It  seems  so 
to  us.  There  being  conditions  In  tbe  pol- 
icy hereinbefore  recited  at  variance  with  a 
time  loan  to  tbe  aaanied.  could  tta«y  be 
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waived?  UnqneiitloDably tbeycoald.  la- 
Burance  Co.  v.  French,  80  Ohio  St.  240; 
Thompaon  t.  Insarance  Co.,  supra;  Mc- 
AUlBter  T.  Insorance  Co.,  101  Mass.  668; 
Miller  V.  InanraDca  Co.,  12  Wall.  302. 

Bat  themore  BerloasqueBtlcQyetawatta 
ua.  QrantluK  that  the  contract  of  the 
parties  did  not  contemplate  the  payment 
In  advance  of  the  quarterly  InstuUmenta. 
bnt  tbat  a  credit  was  allowed  for  the  an- 
nual dnea  and  aaaeasments  ontll  1st  De- 
cember, 1889,  and  that  the  Insnranca  com* 
pany  could  waive  these  periods  of  pay- 
ment, what  would  be  the  effect  of  the  fail- 
ure to  pay  the  note  at  maturity?  Now, 
It  win  be  remembered  tbat  the  terma  of 
this  policy  In  no  wise  made  the  payment 
of  any  note  given  for  the  ennnai  dues  and 
aaaeaamenteacondition  to  the  contln nance 
of  the  Inauranee  after  Ifte  note  matured, 
nor  was  there  any  condition  Inserted  In 
the  note  whereby  it  was  aiti'eed  by  the 
assured  that  the  policy  ahonld  be  avoided 
If  such  note  waa  not  ao  paid.  This  was 
the  trouble  in  Bradley  v.  Inauranee  Co.,  H2 
Md.  114;  Thompaon  v.  inauranee  Co.,  104 
C  8.  SS7.  In  tblH  last  case  Mr.  JonUce 
Bradlsy  aald:  "First,  It  la  contended 
that  the  mere  taking  of  notes  In  payment 
of  the  premium  was.  In  Itself,  a  waiver  of 
the  conditional  forfeiture;  and  lortbla  ref- 
erence la  made  to  the  case  of  Insurance 
Co.  V.  French,  80  OhIo8t.  240.  But  In  that 
caae  no  provlslun  was  made  In  the  poli- 
cy In  caae  of  the  nonpayment  of  a  note 
given  for  the  premium,  and  an  nneondl- 
tloual  receipt  for  the  preminm  had  been 
given  when  the  note  waa  taken;  and  ttala 
fact  waa  specially  adverted  to  by  the 
court.  We  think  tbat  the  decision  In  that 
case  waa  entirely  correct.  But  In  this 
caae  the  policy  does  contain  an  express 
condition  to  be  void  11  any  note  given  in 
payment  of  preminm  staonld  not  b«  paid 
at  maturity.  We  areof  opinion, tfaereiore, 
that  while  tbe  primary  condition  of  for- 
feiture for  nonpayment  of  the  annual  pre* 
mluro  was  waived  by  the  acceptance  of 
tbe  notes,  yet  that  the  secondary  condl- 
tloQ  thereupon  came  Into  operation,  by 
which  the  policy  was  to  be  void  It  tbe 
botes  were  not  paid  at  matorlty.** 

The  policy  and  tbe  note  la  the  caae  at 
bar  being  ellent  as  to  forfeiture  In  case  of 
nonpayment  ot  note  for  premloma  at  ma- 
turity, are  there  any  provlaiona  of  the 
law  guvernlng  contracta  that  will  end  tbe 
policy  In  Bueb  contingency?  The  two 
cesea  tbatseemtouadlrectly  bearing  apon 
this  matter  arothoaeof  McAUlater  v.  In- 
surance Co., 101  Maaa.  ^,and  Miller  v.  In- 
surance Co.,  12  Wail.  802.  In  the  first  case 
Jast  cited,  the  facta  were  these:  The  policy 
named  ae  Ita  couaideratlon  a  premium  al- 
ready paid,  and  a  like  aum  tobe  annually 
paid  during  ita  contiauance,  and  that  it 
ahuuld  not  take  effect  until  the  premium 
Is  paid.  8ach  first  premium  was  not  ac- 
tnalty  paid.  Tor  one  ball  was  paid  In  cash, 
and  the  other  half  secured  to  be  paid  by 
one  note  due  at  six  months  and  another 
note  in  five  yeara.  In  the  policy  It  was 
Htlpnluted  that,  In  case  any  premium  due 
upon  the  pulley  shall  not  be  paid  at  tbe 
day  wlien  payable,  the  policy  ahail  there- 
npi>'n  become  forleited  and  void;  tbat,  at 
tiia  inatartty  ot'the  note-  wbleb^  matured 


In  bIx  months,  the  asaured  refused  to  pay 
the  same,  remarking  tbat  ba  would  sot 
bave  anything  mora  to  do  with  the  enm- 
pany,  and  abandoned  the  whole  thing; 
that  tbe  policy  and  tbe  note  did  not  pro* 
vide  that  tbe  failure  to  pay  the  note  for 
tbe  preminm  at  maturity  should  work  a 
forfeiture  of  the  policy.  The  court  decid- 
ed, tbe  assured  bavInK  died  a  tew  montha 
before  tbe  first  year  of  tbe  pulley  expired, 
tbat  tbe  company  ahonld  pay  tbe  Iom.  In 
its  Judgment  atreaa  waa  laid  npun  the  ab- 
eence  from  tbe  policy  and  note,  or  either 
of  them,  of  any  provtalon  that  a  failure  to 
pay  tbe  premium  note  at  maturity  ahonld 
work  an  avoidance  of  tbe  policy,  and  ref- 
erence was  made  to  tbe  caae  at  Bodadon 
V  Insurance  Co.,  97  Mass.  144,  where  It 
waa  decided  that  It  waa  l^al  for  an  In- 
auranee company  to  take  notea  for  pre- 
miums on  policies  laaued  by  it,  and  also 
Ita  judgment  differentiated  tbe  facta  under- 
lying ita  decision  from  tboae  in  tbecaseeof 
Fitt  V.  Insnrance  Co..  lOU  Maaa.  500, 
and  Robert  v.  Inauranee  Co.,  1  Dlan. 
S65.  In  butb  ot  which  the  facts  proved 
showed  that  it  waa  expressly  provided  Id 
the  policy  la  queatlon.  In  each  of  tbem, 
that,  in  the  evi>nt  any  note  for  a  premium 
was  not  paid  atmaturity.ltabould  render 
tbe  policy  null  and  void.  In  the  second 
case  cited  (Miller  v.  Insurance  Co.,  12  Wall. 
802)  these  facta  were  aet  forth :  that  the  la- 
su  ranee  com  pany  had  instructed  Ub  agea  ta 
not  to  deliver  policies  until  the  premiums 
were  paid,  but  that  tbe  agent  deUveracI 
tbe  policy  In  question  upon  tbe  execntlon 
of  certain  notes  for  a  part  of  such  premi- 
um, and  relied  for  tbe  payment  of  the  bal- 
ance ot  the  preminm  upon  the  assur- 
ance of  a  friend  of  the  insured  tbat  he 
would  pay  such  balance.  The  court  held 
tbe  company  liable.  In  Its  Judgmsnt  It 
held,  among  other  things,  as  follows: 
"Attempt  la  made  in  argument  here  to 
show  that  the  general  agents  bave  no 
power  to  waive  such  a  requirement,  [pay- 
ment of  premium,]  or  to  deliver  tbe  poli- 
cy to  the  insured  without  first  exacting 
the  payment  of  the  cash  premium,  but  the 
court  here.  In  view  of  the  circa matancea 
of  this  case,  la  entirely  of  a  different  opin- 
ion. Where  the  policy  Is  dtiivered  with- 
out requiring  payment,  the  presumption 
Is,  especially  If- it  la  a  stock  company,  tbat 
a  credit  waa  intended;  and  tbe  rulels  well 
aettled,  when  a  credit  la  intended,  that 
tbe  policy  la  valid,  though  the  premium 
was  not  paid  at  the  time  the  policy  wuh 
didivered,  aa  where  credit  la  given  by  the 
general  agent,  and  the  amonnt  is  charged 
to  bim  by  the  company,  the  transaction 
la  equivalent  to  payment.  Premium  notes 
were  given  In  this  case,  and  it  must  be 
held,  under  such  drcumatancea,  that  tbe 
insurance  compauy  aaanmea  a  reciprocal 
ubli(7atioo,  when  there  la  no  evidence  tu 
impeach  the  bona  tidea  of  the  tranaactlun. 
Conditions,  It  Is  sometimes  aald,  cannot 
be  waived  even  by  a  general  agent;  but 
tbe  declalve  anawer  to  tbat  suggeatlon  In 
tbia  case  Is  that  the  policy,  when  properly 
construed,  doea  not  contain  ony  absolute 
condition  tbat  it  shall  not  attach  or  be 
operative  unless  the  cash  premium  Is  firat 
paid  by  tbe  insured,  and,  in  tbe  absence  of 
any  such  positive  condition  in  the  policy. 
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ft  Is  nrtt  necessary  to  enter  upon  a  dlsiins- 
Bloii  of  that  topic."  In  the  work  of  Mr. 
May  on  Insurance  (section  359)  the  author 
nays:  "The  recital  In  the  policy  of  the 
receipt  ot  the  premiam  Is  prima  facie  evi- 
dence of  the  payment,  but  only  prima, 
facie.  Like  all  other  receipts,  it  is  open  to 
explanation."  The  same  antfaor,  at  sec- 
tion 360,  says:  "But  the  prepayment  of  a 
premium  may  be  waived,  as  by  an  assur- 
ance that  the  payment  ot  the  money  on 
the  delivery  of  the  policy  'makes  nu 
dltJerence.'  And, If  theaKent  beauthorlzed 
*'o  receive  tbe  premlnm,  an  agreement 
Between  the  applicant  and  tlie  agent  that 
the  latter  will  be  responsible  to  the  com- 
pany for  the  amount,  and  hold  the  appli- 
cant as  his  personal  debtor  therefor,  Is 
a  waiver  ol  the  stipulation  in  the  policy 
that  It  Bhatl  not  be  binding  till  tbe  premi- 
um la  received  by  the  company  or  its  ac- 
credited agent.  The  same  Is  troe  If  tbe 
laniraage  uf  tbe  policy  Is  that  the  premi- 
um shall  be  paid  before  the  policy  shall 
become  valid;  and  if  the  policy  require 
actual,  payment  and  the  assured  offers  to 
pay  his  check  for  tbe  amount  of  tbe  pre- 
mium upon  the  bank  where  tbe  agent  also 
keeps  bis  account,"  will  be  good.  "And 
in  fact  the  delivery  of  the  policy  without 
exacting  the  paynfrat  raises  the  presumft- 
tion  that  a  credit  la  Intended,  and  is  a 
waiver  of  the  condition  of  a  prepayment. 
The  waiver  may  be  inferred  from  any  cir- 
cumstances fairly  sbuwlng  that  the  insur- 
ers did  not  Intend  to  Insist  upon  tbe  pre- 
payment of  the  premium  as  a  condition 
precedent;  and  so  the  nonpayment  of  an 
annnal  premium  due  on  a  apecltled  day 
may  be  wnlTed,"  etc.  Mr.  Blfss,  in  hia 
work  on  Life  Insurance,  (at  section  186, 
Ed.  1872,)  says:  "A  company  may,  bow- 
ever,  waive  tbe  prompt  payment  of  the 
premium,  as  they  may  waive  prompt 
compliance  with  any  other  condition,  ei- 
ther by  expreas  agreement  or  by  their 
act9. "  Bat  we  cannot  go  further  In  these 
quotations.  This  court  Is  satisfied  with 
the  conclusions  of  the  circuit  ]u  Ige,  in  re- 
gard to  the  constrnction  he  has  given 
this  contract  of  insurance,  so  far  as  to  tbe 
waiver  by  tbe  defendant  of  tbepaymentof 
the  quarterly  dues  and  assessments  and 
the  flulMtltutton  of  tbe  note  therefor,  and 
alao  that  aocb  contract  of  Insurance  was 
not  deetroyed  by  tbe  failure  to  pay  the 
note  at  maturity. 

It  remains  for  ns  to  dispose  of  a  few 
more  points  raised  by  the  appellant  under 
tbe  present  heading  ot  bis  appeal. 

We  think  the  circuit  judge  erred  In  giv- 
lus  Judgment  for  $2,150.26.  He  should 
have  deducted  the  amount  of  the  note  of 
James  M.  Stepp  for  the  annnal  premium, 
with  interest  thereon  at  7  per  cent,  per  an- 
num from  1st  December,  1888,  until  tbe 
date  of  hla  decision,  11th  August,  1891. 
The  policy  that  tbe  plaintiff  brings  Into 
court  aa  the  basis,  lo  large  part,  of  his 
rights  against  tbe  defendant,  exprasly 
sUpnlatea  that  any  sum  due  by  tbe  as- 
sored  under  tbe  policy  shall  be  deducted 
from  the  amount  of  Insurance  to  bo  paid. 
It  was  not  necesaarj-  for  the  defendant  to 
make  a  coun  terclalm  for  this  note.  Tbe 
evidence  of  the  plalntilf  showed  its  ex- 
istence. If  anlt  were  brought  on  a  note 


for  t500,  and  at  tbe  trial  the  note  was 
proved  and  a  credit  for  S200  was  also 
proved  .by  the  plaintiff.  Judgment  could 
only  be  obtained  for$SOO.  This  note,  prin- 
cipal and  interest,  amounted  to  $47.26. 
But,  In  addition  to  tbe  foregoing,  we  are 
satisfied  that  tbe  policy  required  the  pay- 
ment to  be  made  at  Washington  city,  D. 
C,  and  hence  the  rate  of  interest  6  per 
cent.,  that  there  obtains,  Instead  of  7  per 
cent.,  per  annum,  sbould  beconiputed  on 
the  $2,000  from  the  expiration  of  90  days 
from  tbe  date  of  death,  2d  April,  1890,  up 
to  date  of  Judge's  decislou,  lltb  August, 
1891.  This  difference  In  Interest  amounted 
to  $17.26.  Defendant  has  also  complained 
by  his  appeal  that  notice  of  tbe  death  of 
Stepp  bad  not  been  made  to  defendant  as 
required  In  the  policy.  We  have  held,  in  a 
previous  case,  that  when  the  defendant 
company  refuses  to  fnrnlafa  the  blanks  us- 
ual to  prove  death  loss,  and  notifies  tbe 
party  In  interest  that  the  death  claim  will 
be  contested,  such  defendant  thereby 
waivessuchrlghttoformal  proof  of  death. 
Dial  V.  Insurance  Co.,  29  S.  C.  660»  8  S.  E. 
Hep.  27. 

EXCEPTIONS  TO  JDDOMENT. 

1.  This  question  has  never  been  present- 
ed to  or  passed  upon  by  the  circuit  Judge. 
We  have  no  authority  to  entertain  Its 
consideration. 

2.  Tbe  same  difficulty  exists  here  as  Is 
pointed  out  in  tbe  few  words  devoted  to 
the  first  subdivision  of  this  head  of  tbe 
grounds  of  appeal  here  presented. 

It  Is  tbe  Judgment  of  tfais  court  that  tbe 
Judgment  of  the  circuit  court  be  reversed, 
and  anew  trial  granted,  unless  the  respond- 
ent will  enter  a  remittitur^  on  thejudgment 
appealed  from,  of  tbe  sum  of  $64.51,  tbns 
reduclug  said  Judgment  to  $2,085.75,  on  or 
before  the  10th  day  of  November  next; 
but,  In  the  event  said  remittitur  \b  so  en- 
tered on  said  Judgment,  then  It  Is  the  Judg- 
ment ot  this  court  that  said  Judgment  of 
the  circuit  court,  so  reduced  In  amount, 
be  affirmed. 

-lft)lTBB,C.  J.,  and  MoGowAN,  J.,  eonear. 


(37  S.  C.  468) 

IfUBBAT  V.  AIKEN  MINING  &  FOBOO- 
LAIN  MANUra  GO.  et  aL 

(Supreme  Gonrt  of  South  Oarolbia.    Nov.  T. 

1892.) 

CoRPOBATioxs— OwHusair  or  Broox  —  Hiacoa- 

DDOT  OF  OFriOBBS— LUBILITT  OW  BOND. 

L  M.,  the  Becretary  and  treasurer,  and  B., 
the  president,  of  the  A.  Co..  as  "truateea  of  the 
■tockholders  of  the  A.  Co., '  took  25  shares  of 
stock  in  the  N.  Co.  M.  afterwards  sold  the 
stock,  and  converted  the  money  to  his  own  use. 
All  the  papers  connected  with  the  contract  of 
■ale  were  la  the  name  of  the  A.  Oo.,  and  rifmed 
br  M.  dtber  as  "trustee,  etc,"  or  aa  '^Sec 
&  Treaa.  A.  Co.'*  In  a  proceeding  to  compel 
M.  to  account  for  such  monev  E.  testified  that 
he  paid  for  the  stock  oat  of  the  funds  of  the  A. 
Co.,  and  that  the  stock  was  purchased  for  It, 
and  to  enhance  its  value,  acid,  that  the  evi- 
dence showed  that  the  stock  belonged  to  the  A. 
Co.,  though  M.  testified  that  the  property  wu 
not  purchased  for  the  benefit  of  tbe  A.  Co., 
but  to  protect  hims^  and  £.  against  liability 
fur  osing  the  naoney  of  the  latter  company. 

2.  In  an  action  to  charge  the  secretary  of 
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a  corp<«>ation  with  eooTertiiig  Hbm  vrojtnty  ot 
me  corporation  to  hie  own  use  wltn  a  fraada- 
lent  Intent,  the  same  evidence  is  necessary  aa  to 
convict  him  of  larceny  ot  aach  property- 
Appeal  rrom  common  pleas  circuit  court 
of  Alkeo  county ;  J.  J.  Norton,  Judge. 

ActiuD  by  Joseph  E.  Murray  agaliist  the 
Aiken  Mlulog  &  Porcelain  Manufacturing 
Company  to  restrain  defendant  from 
mortgaging  its  property,  to  obtain  the 
appointment  ol  a  receiver,  and  a  sale  ot 
the  eorporation  property  and  franchise. 
An  Injanctlon  was  granted,  and  a  re- 
ceiver appointed.  Subsequently  P.  A. 
Emanuel,  the  Bank  of  New  York, National 
Banking  Asuoclatlon,  and  the  Fidelity  & 
Caaaalty  Company  of  New  York  were 
made  parties.  Decree  that  the  Fidelity  & 
Gaaualty  Company  was  not  responalble 
on  bond.  The  Bank  ot  New  York,  Na- 
tional Bunking  Asaocla tlon,  appeals.  Mod- 
ified. 

^mnei  Lord,  for  appellant.  />.  S.  Hen- 
dasout  loT  appellee. 

Pops,  J.  Fop  tbe  parposes  ot  a  state- 
ment ol  the  tacts  oat  of  which  this  con- 
troversy arose  we  adopt  the  statement 
thereof  by  the  presiding  Judge  on  tbe  cir- 
cuit: 

"This  action  was  commenced  on  the 
lltb  day  of  February,  1889,  by  service  of 
summons  and  cumplalut  on  the  first-named 
defendant.  Anlnjunction  wasgranted.and 
a  recelTer  appointed.  Sabseqnently  P.  A. 
Emanuel,  the  Bank  ot  New  York,  N.  B.  A., 
and  the  Fidelity  &  Casualty  Company  ot 
New  York  were  made  parties.  The  com- 
plaint allpges  that  the  defendant  com- 
pany is  Indebted  to  tbe  plaintiff  and  to 
others,  la  insolvent,  and  has  ceased  to 
operate  its  property,  which  Is  therefore 
unproductive;  that  a  meeting  bad  been 
called  tor  the  purpose,  among  other  things, 
ot  autfaorliing  a  mortgage  of  its  property ; 
and  demands  an  injunction,  tbe  appoint- 
ment of  a  receiver,  and  the  sale  of  the  cor- 
poration property  and  franchise.  The 
answer  of  the  original  defendant  com- 
pany substantially  admitted  all  tbe  alle- 
gatluns  ot  the  complaint  except  the  in- 
debtedness to  the  plaintiff,  but  alleges 
that  Its  insolvency  was  caused  by  the 
wrongful  appropriation  by  plaintiff  of  six 
thousand  dollars  of  Its  fund^,  minutely 
detailing  the  manner  thereof,  and  prays 
that  its  creditors  may  be  called  in,  an 
accounting  be  bad  among  the  stockhold- 
ers, and  that  plaintiff  be  required  to  pay 
over  said  six  thousand  dollars.  The  an* 
swers  ot  P.  A.  £mannel  and  the  Bank  of 
New  York  allege  that  the  six  thousand 
dollars  mentioned  In  the  answer  of  the 
original  defendant  were  received  by  tbe 
plaintiff  as  treasurer  thereof,  (as  treas- 
urer of  the  Aiken  Mining  ft  Porcelain  Man- 
ufacturing Company,)  and  was  appro- 
priated by  him  in  such  a  way  as  to  con- 
stitute a  breach  ol  trust  with  fraudulent 
intent,  to  wit,  larceny,  and  that  the  de* 
fendant  the  Fidelity  ft  Casualty  Company 
bad  entered  into  bond  to  make  good  to 
theorifflnal  defendant,  to  the  extent  of  five 
thousand  dollars,  any  sncb  misappropria- 
tion, on  certain  other  conditions,  wfalcb 
had  been  complied  with.  That  said  bond 
bad  been  assigned  to  said  bank  as  collat- 


eral to  a  debt.  The  answer  of  the  bank 
also  includes  an  alleged  misappropriation 
of  three  thousand  and  thirty  dollars  by 
the  plaintiff  as  treaanrer,  by  using  It  to 
develop  tbe  Nonpareil  mine,  and  Judgment 
is  asked  against  tbe  security  company  for 
the  entire  penalty  of  their  bond,  five  thoa 
sand  dollars,  or  enough  thereof  to  satisfy 
said  debt  of  said  bank,  and  the  balance 
to  the  general  credituni  of  tbe  orif^al  de- 
feadaot.  The  answer  ot  the  Fidelity  ft 
Casualty  Companydenlestbattbeslx  thou- 
sand dollars  mentioned  In  the  answers  was 
the  property  of  the  original  defendant, 
or  received  by  the  plaintiff  as  Its  secretary 
and  treasurer;  admits  tbe  execution  of 
the  bond,  but  alleges  It  was  obtained  on 
the  false  and  fraudulent  representation 
that  plaintiff,  as  treasurer,  aould  only 
handle  money,  from  sale  ot  clays,  while  tbe 
allesed  breach  is  tbe  misappropriation  of 
money  from  another  source,  and  that 
the  bond  Is  therefore  void.  Plaintiff  re- 
plies that  be  and  Emanuel  were  the  own- 
era  of  the  property,  to  wit,  the  Nonpareil 
stock,  tor  which  he  received  the  said  six 
thousand  dollars,  and  that  he  received  it 
tor  them  as  co-owners,  and  not  as  treas- 
urer of  tbe  original  defendant;  denies 
that  tbe  cause  of  the  Insolvency  ot  the 
company  was  caused  by  bis  act,  or  that 
he  has  failed  to  account  for  any  moneys 
received  as  such  treasurer."  The  cause 
came  on  to  be  heard  by  his  honor  J  odge 
NoBTON,  at  Aiken,  on  the  oral  and  doco- 
mentary  testimony  taken  by  the  master 
in  the  cause,  and  on  the  23d  July,  1891,  he 
filed  bis  decree.  From  this  decree  the 
Bank  ot  New  York,  N.  B.  A.,  alone  ap- 
pealed, on  tbe  following  grounds:  "(il 
Because  the  court  erred  in  holding  that 
Murray,  when  sued  for  money  in  his 
bands  as  treasurer,  could  set  off  a  debt 
duo  to  him  for  money  paid  to  a  corpora- 
tion without  its  order.  (2)  Becaase  it 
erred  in  allowing  Murray  to  set  off 
against  his  debt  to  the  company  pay- 
ments made  to  Bryant  and  Kleckley, 
who  were  not  creditors  of  the  Aiken  Min- 
ing &  Porcelain  Manufacturing  Company. 
(3}  Because  it  erred  in  holding  that  the 
twenty-fivesbaresof  tbe  Nonpareil  Kaolin 
Company,  standing  In  the  name  of  Eman- 
uel and  Murray  aa  trustees  for  the  stock- 
holders of  the  Aiken  Mlniug  ft  Porcelain 
Manufacturing  Company,*  belonged  to  tbe 
trustees,  and  not  to  tbe  Aiken  Mining  ft 
Porrelaln  Manufacturing  Company,  and 
that  the  alx  thousand  dollars  arising 
from  the  sole  ot  said  stock  also  belonged 
to  said  trustees,  and  not  to  tbe  said  com- 
pany. (4)  Because  it  should  have  found 
that  the  12%  shares  sabscrlbed  tor  by 
Emanuel,  and  the  proceeds  thereof,  be< 
longed  to  tbe  Aiken  Mining  ft  Porcelain 
Manufacturing  Company.  15)  Becaose  it 
should  have  found  that  said  26  shares  ot 
stock,  it  they  did  not  belong  to  the  Aiken 
Mining  ft  Porcelain  Manufacturing  Com- 
pany absolutely,  were  pledged  to  said 
company  to  indemnify  It  against  any 
loss  that  it  might  sustain  by  reason  m 
the  treasurer's  neing  the  corporate  fnnds 
to  develop  tbe  mines  ot  the  Nonpareil 
Kaolin  Company.  (8)  Because  it  erred  in 
holding  that  the  declaration  of  trust  in 
the  certificate  '  was  not  intended  to  in 


Digitized  by 


Google 


fi.a) 


MUBBAT  «.  AIKEN  HXNIVO  ft  FOBOELAIN  UANUT^G  00. 


Itt 


demnify  the  corporation  wbosefande  tbe 
treasurer  determlnecl  to  embesile,  bat  was 
bi tended  to  lodeiunlfy  tbe  Individual 
ttoekboldere,  and  cblefly  tu  Indemnify 
Uurray  bimeeK  against  tbe  conaequencea 
of  bis  contemplated  misconduct/  (7)  B«- 
cttDse  it  Bboald  bave  beld  that  wbether 
■aid  Btock  bdonged  to  said  company,  or 
was  pledged  to  it*  tbe  Aiken  Company 
was  entitled  to  receive  tbe  proceeds  of  the 
stock  wben  sold ;  that  tbe  receipt  of  sucb 
proceeds  by  Murray  was  within  the  scope 
and  in  the  line  ol  his  official  duty  as  treas- 
urer, and  that  his  subsequent  conversion 
of  the  funds  so  received  was  a  breach  of 
tmst,  with  fraudulent  intent,  tor  which 
the  Fidelity  &  Casualty  Company  wan 
liable  nnda  the  terms  of  Its  guaranty. 
(8)  Bectinee  the  court  erred  In  acquitting 
Murray  of  a  frendulfnt  intent,  while  flnd- 
fog  that  be  had  committed  a  breach  of 
trust  In  using  the  corporate  funds  with- 
out aotborlty,  In  developing  tbe  Kaolin 
Company,  and  should  have  found  that 
the  Fidelity  &  Casualty  Company  was 
liable  for  the  three  thuusand  dollars  of 
the  corporate  funds  so  embeszled  by  bim. 
f9)  Beeanse  It  erred  In  holding  that  Mur- 
ray had  paid  hie  share  of  the  purchase 
money  of  the  land  bought  from  the  Hill 
&  Johnson  Company  by  advances  which 
he  made  to  tbe  Kaolin  Company  under . 
tbe  ajrreemeiit«ntered  into  at  the  time  of 
tbe  porcbase  between  Gmaaael,  Murray, 
and  the  other  co-owners."  Tbe  respond- 
ent served  this  'notice:  "Please  tu  take 
notice  that  upon  the  appeal  to  tbe  su- 
preme court  herein,  Instituted  by  yon,  we 
will  contend  before  said  court  that  the 
ludgmeut  of  tbe  ctrcolt  Judge,  wherein  he 
held  that  the  defendant  the  Fidelity  & 
Casnalty  Company  of  New  York  was  not 
reBponnhIo  on  Ita  bond  for  the  eondact 
of  the  plaintiff  for  the  land  of  three  thon- 
sand  and  thirty  dollars,  should  be  ens- 
tainad  and  affirmed,  not  only  for  the  rea- 
sons given  by  tbe  clrcait  Judge,  but  for 
the  additional  reason  that  no  notice  or 
demand,  either  In  writing  or  otherwise, 
as  to  the  allied  default,  was  given  to  the 
said  compaDy,  ua  required  by  tbeexpreased 
condidou  ol  Its  bond." 

1.  Tbe  appellant  lays  too  much  stress 
npon  that  expression  in  the  decree  ol  the 
circuit  Judge  where  It  Is  stated :  "Tbesoln- 
tlon  of  tbe  question,  to  whom  did  that 
stock  tielong?  would  solve  the  question, 
to  whom  did  that  money  belong  7  "  fornn- 
qneationably  it  was  the  underlying  ques- 
tion In  the  controversy  between  tbe  appel- 
lant and  respondent  In  the  case  at  bar :  If 
Uormy  did  not  hold  that  money  as  treas- 
arerof  tbe  Aiken  Mining  A  Porcelain  Man- 
nfaetoring  Company  t  be  could  not  begnllty 
of  a  breach  of  trust  with  fraudulent  In- 
tent, so  far  as  these  parties  were  con- 
cerned, wben  he  applied  it  to  his  own  pur- 
poses; andlf  ttaeAlken  Mining  APorcelaln 
Maonfaeturlng  Company  did  not  own  that 
fb  sharM  of  stock  In  the  Nonpar^  Kaolin 
Company  when  snch  25  shares  were  sold, 
and  the  90,000  paid  as  tbe  price  therefor, 
the  money  was  not  their  property.  The 
testimony  here  was  directed  to  the  proof 
of  their  ownereblp  of  this  stock  and  of  tbe 
money  for  which  It  was  sold.  There  was 
no  question  here  suggested  that  soch  Aiken 
T.16sJE.no.3— 10 


Mining  ft  Porcelain  Manufactoring  Com- 
pany held  that  stock,  or  were  entitled  t* 
Its  proceeds  when  sold,  as  bailees.  They 
were  obliged,  under  these  Issues,  to  be  the 
owners  in  law  or  In  equity  of  that  stock, 
to  be  tbe  owners  of  that  money.  This 
was  the  charge  under  the  pleadings  and 
the  testimony  here  that  Morray  bad  t* 
meet,  and  tbe  decision  of  this  issue  fixed 
the  liability  or  not  of  tbe  respondent  here 
under  the  bond  they  gave  to  protect  the 
Aiken  Mining  A  Porcelain  Mauufacturing 
Company  against  tbe  default  of  Murray, 
their  treasurer.  Becognizlng,  therefore,' 
die  use  of  this  language  here  complained 
of  by  the  circuit  judge  as  so  restricted  in 
Its  application,  we  are  unable  to  perceive 
the  error  attributed  to  him  therefor. 

Such  virtue  being  attached  to  the  solu- 
tion uf  thu  questions  of  tbe  ownership  of 
the^  shares  In  the  Nonpareil  Kaolin  Com- 
pany, and  of  the  $6,000  received  for  tbe 
sale  of  It,  and  as  we  have  assented  to  tbe 
propriety  of  such  a  solution  of  those  ques- 
tiuns  as  underlying  this  controversy,  let 
us  devote  some  pains  In  their  eonsldera- 
tlon.  It  seems  that  In  tbe  year  ltjS7  the 
State  of  South  Carolina  Incorporated  cer- 
tain Individuals  as  the  Aiken  Mining  A 
Porcelain  Manufacturing  Company.  That 
the  defendant  P.  A.  Emanoel  was  elected 
president,  and  the  plaintiff,  Joseph  £.  Mur- 
ray, was  elected  secretary  and  treasurer, 
of  such  corporation.  A  large  majority  of 
the  capital  stock  of  this  corporation  was 
owned  or  controlled  by  these  two  officers. 
Tbe  business  of  ^be  compeuiy  was.  In  fact, 
conSned  to  mining  fur  kaolin  on  a  tract 
of  land  In  Aiken  <>t>unty  that  had  been 
bought  for  that  purpose.  These  two 
officers  soon  discovered  that  the  kaolin 
deposit  on  the  lands  In  question  was  de- 
fective, and  that  to  obtain  ready  sale  on 
tbe  market  it  wonld  be  necessary  to  mix 
with  it  some  kaolin  of  a  biglier  or  better 
grade,  and,  as  prudent  men,  they  began 
to  look  out  forsuvh  kaolin  deposits  un  tbe 
lands  of  others.  Early  in  thn  yenr  ISSU, 
Joseph  E.  Murray  learned  that  a  rich  de- 
posit of  kaolin  had  been  discovered  on 
the  lands  owned  by  the  Hill  &  Johnson 
Manufacturing  Company,  In  Aiken  coun- 
ty, and  that  two  of  his  friends.  George  O. 
Walker  and  W.  W.  Miller,  had  obtained  the 
■control  of  the  same.  This  Information 
was  conveyed  by  -Murray  to  Emanuel. 
They  sought  ont  Walker  and  Miller  for  the 
purpose  of  obtaining  an  Interest  witl^ 
them.  Murray  and  Emanuel  proposed 
to  Walker  and  Miller  to  go  Into  tbe  Atkea 
Mining  A  Porcelain  Company  with  their 
property,  but  this  proposition  was  de- 
clined. Finally  the  firm,  Walker.  Miller, 
Murray,  and  Emanuel  bought  from  the 
Hill  &  Johnson  Manufacturing  Company 
tbe  land  on  which  the  kaolin  mine  was 
located.  Tbese  four  became  Incorporated 
under  the  la  wa  of  this  state  as  the  Non- 
pareil Kaolin  Company,  with  a  capital 
stock  of  95,000,  in  which  stock  each  had 
12}^  shares  (g)  9100  per  share.  Tbe  certlfi- 
e&teB  for  such  stock  were  Issued  to  George 
O.  Walker  for  12^  shares,  to  W.  W.  Miller 
12}^  shares,  and  to  P.  A.  Emanuel  and  Jo- 
seph B.  Miirray,  as  trnsteee  of  the  eLtick- 
holders  of  tbe  Aiken  Mining  &  Porcelain 
Manufacturing  Company,  the  remaining 
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23  Hhsm.  That  the  Noniiaretl  KaoUn 
Cciin)>any  was  incorporated  la  May,  1S88. 
Kmaiiuol  was  elected  presfdentof  tbatcur- 
puratloD.aDd  Murray  beramelta  secretary 
and  (reaaiirer.  That  at  the  time  the 
mluds  of  the  said  Walker,  MUler,  laurray, 
and  Emanuel  met  In  agreement,  in  April. 
188R,  It  waa  acrreed  that  Murray  and 
Emannd  ehonld  turolah  the  money  easeD- 
tlal  to  the  development  of  the  Nonpareil 
Kaolin  Company.  That  the  only  money 
paid  by  the  partlea  Walker,  Miller,  Mur- 
ray, and  Emunuel  to  Che  Hill  &  Johnson 
Manufaoturlng  Company  (or  the  property, 
that  afterwards  formed  the  hasie  of  the 
Nonpareil  Kaolin  Company  was  $600,  paid 
by  Emannel.  The  testimony  of  Emanuel 
and  Murray,  while  BKreelng  as  to  the  rea- 
son eiiRtlns  and  controIlluK  them  in  not 
taking  the  25  shares  in  the  Nonpareil  Kao- 
lin Company  In  the  nameof  the  Aiken  Min- 
ing &  Porcelain  Manufacturing  Company, 
was  that  tjiey  feared  aach  step  would  be 
Illegal*  because  of  the  Inability  in  law  of 
one  corporation,  as  such,  taking  stock  in 
another  dlfttlnct  corporation;  yet  these 
two  partlea  dlBer  somewhat  in  their  testi- 
mony as  to  their  conduct  afterwards. 
Emtinuel  says  that  the  property  was  pur- 
chased for  the  Aiken  Mining,  etc..  Com- 
pany, and  to  enhance  ita  value,  and  that 
it  was  because  of  this  fact  that  the  stock 
Iwued  to  himself  and  Murray  was  taken 
In  their  names  as  trustees  for  the  stock- 
holders of  the  Aiken  Mining,  etc., Company. 
Further,  that  he.  had  the  .money— $600 — 
that  be  paid  (or  the  property,  and  the 
ownership  of  such  stock,  entered  on  the 
books  o(  Aiken  Mining,' etc..  Company  on 
the  11th  June,  1888,  and  that  all  the  money 
used  Id  the  development  of  the  Nonpareil 
Kaolin  Company  waa  furnished  by  the 
Aiken  Mining,  etc.,  Company,  and  duly  en- 
tered upon  tbelr  books.  Murray  says  In 
his  testimony.  In  relation  to  these  trans- 
actions, that  he  and  Emanuel  never  made 
the  agreement  that  theproperty  purchased 
by  himself,  Emanuel.  Walker,  and  Miller 
from  the  HIU  A  Jobnaon  Manufacturing 
Company,  ao  far  as  hia  and  Bmanuera 
shares  therein  were  concerned,  were  really 
for  the  Aiken  Mining,  etc.,  Company.  Here 
the  two  flatly  contrndlct  each  other.  He 
admits  going  to  Emanuel's  house  to  set 
on  foot  the  purchase,  and  admits  that  be 
and  Emanuel  tried  to  prevail  upon  Walk- 
er and  Miller  to  bring  the  property  into 
the  Aiken  Mining,  etc..  Company.  He 
also  denies  that  the  25  abares  of  stock  In 
the  Nonpareil  Kaolin  Company  was  taken 
in  his  and  Emanuel's  name  as  trustete  for 
the  stockholders  of  the  Aiken  Mining,  etc., 
Company,  but  really  for  tbatcorporatlop ; 
on  the  coutraiTi  he  says  the  stock  was 
taken  for  the  protection  of  blmself  and 
Emanuel,  as  omcers  of  the  Aiken  Mining 
etc..  Company,  to  protect  themselves 
against  any  personal  liability  for  using  the 
money  borrowed  of  the  Bank  of  New  York. 
N.  B.  A.,  (or  the  latter  company.  In  the 
development  of  the  Nonpareil  Kaolin  Com-, 
pany.  fie  also  scouts  the  entries  In  the 
books  o(  the  Aiken  Mining,  etc..  Company 
on  these  points,  asserting  that  be  never 
aothorlnd  them  to  be  placed  there  as  sec- 
retary and  treasurer,  never  read  them, 
and  did  not  know  of  any  aocta  entries. 


We  are  satlHAed  that  all  those  eontradtr- 
tory  statemems  by  Murray  are  an  alter- 
tiiuught,  to  screen  himself  from  theconse- 
quences  of  his  own  hod  conduct.  We  are 
convinced  that  Murray  and  Kmanael,  In 
their  anxiety  to  develop  tbelr  large  Inter- 
ests In  the  Aiken  Mining  A  Porcelain  Mao- 
ufncturing  Company,  sought  tbla  Interest 
in  the  property  that  was  oought  (rum  the 
Hill  &  Johnson  Manufacturing  Company 
for  that  purpose,  and  that  the  only  reason 
the  name  of  the  Alken  Mining,  etc.,  Com- 
pany was  not  used  as  a  stockholder,  or 
rather  Joint  owner,  as  it  was  at  first,  was 
because  Walker  and  Miller  refused  to  go 
Into  that  company,  and  that  the  meaning 
they  attached  to  the  words,  "as  trustees 
for  the  stockholders  of  Che  Alken  Mining  A  ■ 
Porcelain  Manufacturing  Company,"  add- 
ed to  their  names  In  the  certificates  Issued 
to  them  for  25  shares  In  the  Nonpareil 
Kaolin  Company,  was  that  snch  shares 
belonged  to  the  Alken  Mining,  etc..  Com- 
pany. 

Consider  what  follows  In  the  history  ol 
these  transactions.  Here  is  the  letter 
Murray  writes  In  August,  1888,  in  order 
to  procure  a  sale  of  this  stock:  "Ausnist 
llth,  — 8.  Mesurs.  G.  O.  Wafker  and  W. 
W.  Miller— Gentlemen:  In  place  o(  tbe 
hasty  letter  written  to  you  by  m3fsel(,and 
as  trustee  In  behaI(o(  the  Alken  Mining 
and  Porcelain  Manuiactnring  Company,  £ 
make  (or  said  company,  andar  Instrue- 
tlons  of  Its  president,  the  (ollowing  propo- 
sition to  you:  We  will  self  you  our  twen- 
ty-five shares  of  the  capital  stocjc  of  the 
Nonpareil  Kaolin  Company— the  same  be- 
ing all  our  right,  title,  and  Interest  tn  said 
company— for  tbe  sum  of  six  thousand 
dollars  cash.  This  proposition  Is  made 
with  the  understanding  that  tbe  Nonpa- 
reil Kaolin  Company  shall  pay  Its  own 
debts  except  those  now  duo  and  posted 
upon  Its  books,  and  agreed  to  by  Its  presi- 
dent, P.  A.  Emanuel.  It  Is  further  under- 
stood that  the  Nonpareil  Kaolin  Compa- 
ny shall  carry  out  certain  contracts  made 
by  Its  preeldrat,  P.  A.  Emanuel,  with  Mr. 
J.  F.  Ferris,  for  tbe  delivery  (.  o.b.  earn 
at  Langley,  S.  C,  of  Nonpareil  clays  at 
$5.25  per  ton,  as  ordered  by  him  between 
this  time  and  ^ptember.  1869.  Yours, 
truly,  J.  E.  MnRBA.T,  Trustee,  Ac."  Three 
days  after  this  date,  Murray  enters  Into 
the  following  agreement:  "August  14tb, 
1S88.  Memorandum  of  Agreement.  Tbe 
Alken  Mining  and  Porcelain  Manufacturlnie 
Company  agrees  to  sell  to  T.  G.  Lamar  ft 
Co.  all  tbelr  stock  In  the  Nonpareil  Kaolin 
Company  for  the  sum  of  six  thousand  dol- 
lars, payable  to  them  on  or  before  the  Drat 
day  of  September,  1888;  the  said  Alken 
Mining  and  Porcelain  Manuiacturing  Com- 
pany to  aaaume  and  pay  all  debts  of  the 
Nonpareil  Kaolin  Company  thatbave  becm 
agre>9d  to  by  president,  P.  A.  Emanuel.  I 
am  authorized  by  P.  A.  Emanuel,  preal- 
denC,  to  make  this  sale,  and  will  carry  It 
out  In  good  (alth  upon  payment  by  said 
T,  Q.  Lamar  &  Company  of  tbe  said  aix 
thousand  dollars.  It  Is  further  agreed  to 
place  all  tLe  certificates  of  atock  referred 
to— bring  twenty-five  shares— In  the  handa 
of  E.  8.  Hammond,  Esq.,  tn  escrow  to  be 
delivered  to  T.  G.  Lamar  ft  Company, 
properly  transferred  un  tbe  books  of  tkm 
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Nonpareil  KaoUn  Company  to  tbem  upon 
payment  oi  the  aald  alx  thonaand  dullara. 
J.  B.  MuBBAT,  Traatee,  Ao."  "We.  aa 
atnnkholdera  of  tlie  Nonpareil  Kaolin  Com- 
panj  agree  to  this  aale  of  stock.  W.  W. 
MiLi^CR.  Gbo.  O.  Walker."  All  theee  pa- 
pera  were  executed  by  Murray  durinx  the 
absence  of  Emanoel  In  tbe  monotalns. 
Wlicn  this  stock  was  plat:ed  In  the  bands 
of  £.  8.  Hammond  tbe  foUowlog  paper 
was  executed  between  himself  and  Hot^ 
ray:  "The  andnrslgned,  E.  S.  Ham- 
mond, bavins  been  requested  by  Joseph 
E.  Murray,  secretary  and  treaeiirer  of  tbe 
Aiken  Mining  and  Porcelain  Manutactnr- 
log  Company,  and  T.  J.  Daries,  of  tba 
firm  of  T.  O.  L^mar  ft  Co.,  on  20tb  day  of 
Anguat,  liiSS,  to  hold  in  escrow  a  preaa 
eopy  of  a  memorandum  of  agreement  dat- . 
ed  Utta  AnguBt,  18S8,  between  said  Aiken 
Mining  and  Porcelain  Manufacturing 
Company  and  T.  Q.  Lamar  ft  Co.,  and  al- 
so tbe  certificate  tor  (2S)  twenty-five 
shares  of  the  Nonpareil  Company,  held  In 
tbe  name  of  P.  A.  Emanoel  and  Joseph 
£.  Murray  as  trustees  for  tbe  stoekboldera 
of  tbe  Aiken  Mining  and  Poreelaln  Mano- 
factnring  Cumpany,  until  tbe  conditions 
stlpolated  in  tbe  said  agreement  were 
compiled  with,  wherenpon  said  certificate, 
properly  transferred  npon  tbe  books  of 
the  Nonpareil  Kaolin  Company,  shall  be 
delivered  to  said  T.  Q,  Lamar  ft  Co.: 
Now.  said  Thomas  J.  Davlee  baving  tbis 
day  paid  over  to  aald  £.  8.  Hammond  tbe 
sum  of  96,000,  bdng  the  anm  of  money 
stipalated  to  be  paid  for  said  stock,  -26 
■hares  of  stock,— the  said  E.  S.  Hammond 
hereby  acknowledges  the  receiptor  said 
sam  of  $6,000,  and  delivered  to  said  Thom- 
as J.  Davles  the  said  certificates  for  25 
■bares  of  stock;  tbe  said  Joseph  E.  Mni^ 
ray  twins  present  and  authorising  the 
same,  and  binding  himself  and  the  said 
Aiken  Mining  and  Porcelain  Manufactur- 
ing Company  to  duly  transfer  tbe  same  on 
tbe  books  of  the  Nonpareil  Kaolin  Com- 
pany. E.  S.  Hauhond."  "In  my  pres- 
ence, and  with  my  consent.  J.  E.  Mub- 
KAT."  Upon  the  payment  of  the  money, 
J.  E.  Murray  executed  the  following  re- 
ceipt: '*AikeD,8.C.,28  Anguat.l88».  Re- 
ceived ol  E.  S.  Hammond  96,00b,  tbe  sum 
paid  byT.  J.  Davlte  for  25  shares  of  the 
stock  of  tbe  Nonpareil  Kaolin  Company, 
left  In  escrow  with  bim,  to  be  delivered  to 
said  Davles  upon  tbe  payment  of  tbe  said 
sum  of  money.  J.  E.  Mubbat,  Sec.  & 
Treaa..  A.  M.  ft  P.  M.  Co."  ' 

It  becomes  necessary  to  conelode  what 
Joseph  E.  Marray  Intended  by  all  these 
papers.  It  will  soon  be  made  to  appear 
why  It  la  necessary  to  determine  the  inten- 
tion which  animated  the  said  Murray  in 
all  these  transactions.  Ordinarily  a  man 
is  boond  by  papers  to  which  be  Is  a  par- 
ty, and  of  which  his  approval  is  evinced 
by  his  signature ;  but  It  has  always  been 
held  that  receipts  may  be  explained,  and 
we  apprehend  tbe  rule  Is  even  stronger 
wbra,  in  matters  of  execution  of  papers, 
the  Intention  of  tbe  maker  Is  brought  in- 
to question.  Where  any  doubt  exists,  or 
there  is  any  ambiguity  aa  to  the  expres- 
sions of  papers,  resort  is  to  be  bad  to  tbe 
actions  ot  tbe  parties  to  them;  it  may  be 
Inquired  Jio*  tbay  treated  the  tranaactlon 


represented  by  the  papers.  In  Chicago  r. 
8beldon,  9  Wnll.  M,  Mr.  Jnatice  NsLSOH.ln 
delivering  tbe  opinion  of  the  eourt,  aald : 
"What  adda  great  weight  to  this  view 
Is  it  accords  with  the  practical  conatrne- 
tlon  given  to  the  contract  by  both  par- 
ties." In  Lowber  v.  Bangs,  2  Wall.  787. 
tbis  language  is  used  by  Mr.  Justice 
SwATNu:  "Contracts,  when  their  meaning 
is  not  clear,  are  to  be  construed  in  the 
light  ot  the  circumstances  sorroundlng  tbe 
parties  when  they  were  made,  and  the 
practical  Interpretation  which  they,  by 
their  conduct,  have  given  to  tbe  provi- 
Rions  in  controversy."  Adopting  this  view 
oftlie  law,  does  It  notseem  Irresistibly  clear 
that  Murray  knew  and  intentionally  pur- 
sued a  line  ol  conduct  that  recognised  tbe 
ownership  of  these  26  shares  of  stock  In 
tbe  Nnapareil  Kaolin  Company  to  be  In 
tbe  Aiken  Mining  &  Porcelain  Manufactur- 
ing Company?  Trace  hie  conduct  step  by 
step  from  April,  1S8S,  to  tbe  28th  August, 
1888,  and  is  this  not  made  manifest?  He 
denies  all  knowledge  oi  the  entries  In  tbe 
books,  and  yet  by  one  of  tbe  by-laws 
ttaat  he  himself  adopted  aU  tbeacts  of  any 
aasistant  he  might  place  In  charge  of  hia 
books  are  saddled  upon  bira  as  secretary 
and  treasorer.  That  letter  of  the  lUb 
August  Hhowa  a  wonderfully  acute  recogni- 
tion of  what  tbofae  books  disclose.  Then 
the  agreement  of  tbe  14th  August,  1SS8; 
how  clearly  be  demonstrates  bis  practical 
conversance  with  tbe  affairs  of  the  parties 
by  taking  care  ot  FerHs'  contract  for  kao- 
lin,—tbe  price,  tbe  place  of  shipment,  the 
terms  of  shipment.  Bis  very  demand 
against  the  AJkm  Mlnlog,  etc..  Company 
from  its  commencement  as  a  corporation 
Is  only  92,065.24,  while  tbe  amount  be  re- 
ceipted lor  as  secretary  and  treasurer  Is 
96,000.  Batlt  is  suggested  that  the  certifi- 
cates ol  stock  show  that  It  was  held  tor 
the  stucliboiderH,  and  not  for  tbe  corpora- 
tion. This  cause  is  In  equity.  Here  we 
pursue,  not  shadows,  bnt  substance.  No 
matter  if  we  accept  tbe  word  "stockhold- 
ers" as  a  thing  apart  from  tbe  corpora- 
tion, tbe  testimony  here  establishes  that 
it  was  Intended  by  both  Murray  and 
Emanuel  for  the  corporation ;  and  where- 
ever,  in  equity,  such  facts  are  established, 
tbe  conclusion  Is  that  the  true  owner 
must  prevail.  Besides.  It  is  by  no  means 
clear  that  the  use  of  the  term  "stockhold- 
ers"wonld  not  be  construed  the'corpora- 
tlon."  This  use  of  terms  imports  that  it  Is 
tbe  property  of  all  tbe  stockholders. 
What  other  right  of  property  has  a  cnr* 
poration  than  aa  tbe  property  of  all  the 
stockholders?  Is  not  all  the  property  of  a 
corporation  the  property  of  Its  stockhold- 
ers In  tbe  aggregate? 

Ah  we  have  before  intimated,  wearesat- 
isfied  this  property  was  tbe  property  of 
tbe  Aiken  Mining  ft  Porcelain  Manufactnr- 
Ing  Company,— both  the  certificate  of 
shares  and  also  the  money  realized  there- 
from. But  we  must  advance  a  step  fur- 
ther. Granted  that  this  96,000  was  the 
property  of  tbe  Aiken,  etc.,  Company,  and 
not  that  of  Joseph  E.  Murray,  yet  It  dues 
not  follow  that  he  was  guilty  of  a  breach 
of  trnst  with  a  fraudulent  Intent.  This 
position  must  be  moHt  carefully  conaid- 
eied.  we  bave  a  cIvU  actios,  w  bare- 
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In  It  la  charged  tbat  Murray  Is  guilty  of 
a  breach  of  troat  with  n  fraodnlent  Inten- 
tion, and  tbertitore  gallty  ol  larceny. 
What  are  the  reqnlrementB  of  the  law 
as  to  estabUflbios  aurh  a  charge  In  this 
state?  In  Bnrckhalter  ▼.Coward.  16  S.  C. 
440,  Mr.  Justice  McGowan  said:  "Tbe 
Judge  was  requested  to  charge  that*  when 
the  words  [this  action  was  tor  damages 
for  Blander]  Impute  crime  to  the  plalntltf, 
the  defendant,  to  support  a  jostlfieatlon 
that  the  charge  Is  trne.  mast  show  the 
plaintiff's  guilt  by  evidence  sofflclent  to 
convict  him  of  the  crime  on  a  trial  for  It; 
and.  If  the  defendant  rails  so  to  do,  the 
Jury  must  And  for  the  plaintiff.'  We  think 
It  was  error  to  refnae  this  request,  and  to 
hold  that  mere  prepuaderance  ol  evidence 
was  enough  to  sustain  the  plea.  Al- 
though It  was  not  a  criminal  proceeding, 
a  crime  was  charged;  and  the  authorities 
hold  In  sach  case  tbat  It  la  proper  to  make 
the  same  proof  which  would  be  necessary 
to  convict  the  party  In  a  criminal  pro- 
ceeding for  tbat  crime."  We  adopt  tbat 
as  the  law  of  this  case.  Therefore  It  will 
be  necessary  that  the  testimony  bere  ad- 
duced would  be  such  as.  In  uur  Judgment, 
would  be  necessary  on  the  trial  of  Murray 
In  tbe  court  of  sessions  on  the  charge  of 
breach  of  trust  with  a. fraudulent  inten- 
tion for  a  verdict  of  guilty  there.  What  Is 
this  offense  under  our  eriralual  laws  ?  We 
bave  no  statute  providing  for  a  case  of 
embezzlement.  But  In  1866  our  criminal 
law  was  amended  by  this  addition:  "Any 
person  committing  a  breach  ol  trnat  with 
a  fraudulent  Intnut  ahalt  be  held  guilty  of 
larceny. "  In  State  v.  Bhlrer,  -20  S.  C.  8»4, 
this  deflnitlon  of  the  circuit  Judge  was  ap> 
proved  by  this  court:  "A  breach  of  truat 
is  where  personal  property  of  appreciable 
value,  and  of  which  larceny  may  be  com- 
mitted, is  put  Into  tbe  poasession  o!  an- 
other;  and  when  It  la  so  put  Into  bis  poq- 
session  It  becomes  a  trust;  and  wbllelt 
so  remains,  If  he  conceives  tbe  purpose  to 
convert  that  property  to  his  own  one,  and 
does  it  with  the  Intention  to  deprive  tbe 
owner  of  the  use  of  that  property,  then 
that  la  a  breach  of  trust  with  a  fraudu- 
lent lutputlon.*  In  the  case  of  State  v. 
Butler,  21  S.  C.  864,  Chief  Juatlce  Simpson 
said:  "The  act  on  the  subject  of  breach 
of  trust  makes  the  offense  larceny  In  gen- 
eral terms,  and  we  think  when  It  placed  it 
under  tbe  general  head  of  larceny  it  par- 
takes of  all  the  incidents  thereto,  and  is 
governed  by  tbe  law  applicable  to  larceny 
as  one  of  tbe  classes  of  crime,  whether 
statutory  or  common  law.  *  •  •  Lar- 
ceny, at  common  law,  ts  defined  to  be  tbe 
'taking  and  carrying  away  of  tbe  per- 
sonal gooda  of  another  with  felonious  in- 
tent."* Tbe  animus  thrandi  must  exist. 
Now,  In  the  gsbr  at  bar  we  muat  be  aatls- 
fled  beyond  a  reasonable  doubt  by  the 
testimony  tbat  this  f 6,000 was  the  proper- 
ty of  the  Aiken  Mining  &  Porcelain  Mann- 
factnrlng  Gompacy,  and  that  this  sum 
passed  Into  the  hands  of  Murray,  as  tbe 
secretary  and  treasurer  of  tbat  company, 
and  that  while  so  In  his  hands  as  such 
officer  be,  with  a  fraudulent  Intent,  con- 
verted tbe  same  to  bis  own  use.  It  will 
not  be  enough  If  any  one  of  these  ele- 
menfai  la  wanting.  Tli^jr  mnat  all  exist. 


This  la  a  serious  charge.  It  Is  hoped  It 
was  not  Hghtly  made.  It  certainly  exer- 
cises this  court  very  deeply.  Tbe  conse- 
qnences  to  the  defendant  are  Qiomentoaa, 
and  therefore  we  should  be  doubly'  care- 
ful. The  effects  upon  society  are  also  to 
be  regarded  very  keenly.  The  business  of 
life  cannot  be  discharged  without  confi- 
dence in  each  other.  No  trust  is  more  sa- 
cred than  tbe  care  nf  money  belonging  c« 
others.  Loosenew  In  enforcing  the  re- 
straints placed  by  tbe  law  upon  such  re- 
lations cannot  be  excused.  Grlmemust  t»e 
repressed.  Sympathy  lor  the  unfortunate 
is  proper,  but  not  at  tbe  expense  of  princi- 
ple. As  before  said,  this  caee  bascertainly 
exercised  this  court  profoundly,  but  we 
are  prepared  to  do  our  duty,  however 
•  painful.  We  tbluk  and  find  the  defendant 
gnllty.  We  forbear  any  other  utterance 
on  this  branch  of  the  ease. 

Now,  therefore,  under  tbe  terms  of  Its 
contract,  the  defendant  tbe  Fidelity  A 
Casualty  Company  must  be  prepared  to 
answer  for  tbe  default  or  the  assured,  but 
there  must  be  this  limitation  thrown 
about' Its  llat>Illty.  namely.  It  must  only- 
be  required  to  pay  tbe  difference  between 
96,000  and  the  sum  of  $2,066.24;  that  la  to 
say.  It  must  pay  the  sum  of  93,934.76.  It 
is  proper  that  we  should  explain  this  re- 
sult. Thla  la  an  equity  suit,  and  there-- 
fore  we  muat  apply  Its  principles.  When 
96,000  of  tbe  money  of  the  Aiken  Mining 
it.  Porcelain  Manufacturing  Company 
passed  Into  tbe  hands  of  Its  secretary  and 
treasurer,  that  corporation  was  bis  debt- 
or in  the  sum  of  92,065.24,  and  upon  the 
principles  announced  In  the  case  of  Bunk 
V.  Hey  ward.  16  8.  C.  206,  we  tblnk  this  re- 
sult will  follow :  In  the  case  last  cited  tbe 
teller  was  dismissed  from  bla  office,  and 
on  his  settlement  with  tbe  bank  retained 
from  the  funds  In  his  hands  that  amount 
he  conceived  the  bank  owed  him  as  a  sala- 
ry for  tbe  year,  91,600;  but  It  was  deter- 
mined  that  only  9''!30  was  due  him,  and 
Judgment  was  only  found  against  blm  for 
tl,350.  Here  the  secretary  and  treasurer 
was  dismissed  from  his  office.  He  claimed, 
though,  that  tbe  company  was  his  dtibt- 
or,  and  In  this  very  action  the  amoout  be 
claimed  of  the  company  has  been  allowed 
blm.  It  Is  true  9130  U* objected  to  by  this 
appeal,  but  In  considering  those  Items 
we  find  That  the  secretary  and  treasurer 
actually  paid  these  items  under  the  bonji 
Sde  impression  tbat  they  were  Just  claims 
agnlnat  the  corporation,  and, Inasmuch  as 
the  corporation  has  elected  to  claim  tbe 
fond  tbat  was  earned  by  these  expendi- 
tures, we  tblnk  they  sbonld  be  allowed. 

Another  proposition  of  tbe  appellant 
sbonld  be  noticed.  It  refers  to  the  93,008 
of  the  funds  belonging  to  the  Aiken  Min- 
ing &  Porcelain  Manufacturing  Company, 
applied  by  Emanuel  and  Murray,  without 
tbe  authority  of  such  corporation,  to  tbe 
development  ol  the  Nonpar^  Kaolin 
Company.  'It  Is  true  tbis  was  done,  and 
that  such  diversion  of  tbe  fnads  of  tbe 
first  corporation  to  tbe  aid  of  the  second 
was  a  breach  of  trost;  but.  In  the  first 
place,  we  are  satisfied  there  was  no  socli 
breach  of  trust  with  a  fraudulent  inten* 
tlon  In  that  matter;  and.  second^,  tb« 
first  corporation  baeeleeted  to  taketu 
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fruits  of  that  maladmlulBtratlon  of  Its 
foncUi,  and  neither  It  nor  its  aa^nee,  tba 
Bank  ol  New  York,  staootd  tie  heard 
aealnat  that  particular  eondnet. 

we  bare  tbns  endeaTored  In  oqr  own 
way  to  cover  tbe  gronnde  of  appeal  bere 
preseoted,  and  from  tbe  forogulng  dlrec- 
tioDB  tt  will  be  Been  tbat  tbe  decree  maet 
be  moQifled  In  the  parttcalar  bereta  or- 
dered. It  ia  tbe  Jadgment  of  tblscoort 
that  the  decree  of  the  drenlt  cunrt  ebaU 
be  modified  on  tbe  principles  berelo  an- 
nuanced,  and  In  all  otber  respects  afBrmed. 
Let  tbe  cause  be  remanded  to  tbe  nlrcult 
court,  with  directions  to  carry  Into  ellect 
tbe  modlflcatlon  berein  provided. 

MclTBK,  C.  J.,  and  HcGowax,  J.,eoiMiir. 


(37  a.  C.  Stt) 

TOMPKINB  St  aL  T.  AUGUSTA  ft  K.  a  00. 
et  al. 

(SnpreoM  Comt  of  South  OaiOUna.    Oct  21, 

1892.) 

CONDBMNATIOX  PrOCEEDIXOS  —  RlQHTS  OV  LAXD- 

OWNER-^^LEADINO — AMSNDMBMT, 

L  Oen.  SL  S  16S0,  prOTldea  that  If  the 
ewBer  of  land  over  which  a  railroad  »  to  be 
built  shall  not,  within  80  dayi  after  reoelvinf 
notice  In  writing  tbat  tbe  rli^t  of  way  over  his 
land  is  required  for  sach  road,  sienffj-  'in  writ- 
ing" his  refasal  of  consent,  it  shall  be  presumed 
that  each  consent  is  given.  Held,  that  an  al- 
legation, in  an  action  to  recover  possession  of 
land  taken  hj  a  railroad  company,  that  plain- 
tiffs "formally  notified"  the  officers  of  tbe  rail- 
road companr  that  they  objected  to  tbe  oatrr, 
was  insoffictoDt^  as  stating  a  legal  ooneluslon 
merely. 

2.  Such  allention  not  being  an  admission 
that  plaintiff*  did  not  notifj  the  railroad  com- 
pany "in  writing,"  but  only  defective  in  form, 
plaintiffs  will  be  allowed  to  amend  tbe  com- 
plaint so  as  to  all^  that  before  the  entry  was 
made  tfa^  signified  their  refusal  of  consent  *1n 
writing." 

3.  It  was  not  necessary,'  in  order  to  Impose 
un  plaintiffs  the  doty  of  signifying  their  refusal 
in  writing,  for  the  railroad  company  to  notify 
plaintiffs  that  their  land  was  required  for  a 
right  of  way.  where  pl^ntifb  had  knowledge  of 
that  f  Act. 

4.  Geu.  St  {  13S1.  provides  that  if  the 
owner  of  land  shall  signify  his  refusal  of  con- 
sent to  an  entry  on  his  land  by  a  railroad  com- 
pany ttx  the  purpose  of  constructing  a  road,  the 
company  shall  apply  by  petition  to  tbe  judge  of 
the  circuit  wherein  the  lands  are  situated  for 
the  impaneling  at  a  jury  to  ascertain  the  amoont 
which  shall  be  paid  as  compeDsation  for  the 
right  of  way  reouired.  Held,  that  the  owner 
need  not  exhaust  nis  remedy  under  this  statute, 
where  the  railroad  company  enters  without  his 
consent  before  bringing  an  action  to  recover 
possession  of  the  lana. 

6.  Where  a  railroad  company,  after  the 
owners  have  signified  in  writing  their  refusal  of 
consent  to  such  entry,  enters  on  tiie  land  with- 
out proceeding  to  condemn  it  tiie  entry  ia 
wrongful,  and  the  railroad  company  is  a 


Appeal  from  eommun  pleas  qlreolt  eonrt 
of  Edgefield  coimty;  JaKbs  Aldbkb. 
JnOxe. 

Action  to  recorer  poBeesslon  of  land 
taken  by  a  railroad  company  for  a  right 
«f  way.  Complaint  demurred  to,  and  de- 
jnarrsr  oTcrrolsd.  I>elendaot  appeals. 
Barefwd.  wltb  IwTa  to  amend* 


Joa.  OanabJ  and  Sbmpaid  A  Bro.,  for 
appellants.  Qmry  d  Evana  and  Render- 
aon  Bros,,  for  respondents. 

MclTKR.  C.  J.  Tbe  appeal  In  tbls  case 
presents  tbe  general  Question  whether  the 
circuit  Judge  erred  In  overruling  a  de- 
murrer baaed  upon  the  ground  tbat  tbe 
complaint  does  not  state  facta  snfflclont 
to  constitute  a  cause  uf  action.  For  a 
proper  solution  of  this  qnestion  it  will  be 
necessary  to  set  out  only  do  mnch  of  the 
complaint  —which  I8  fur  tbe  purpose  of  re- 
covering poBsesBloD  of  real  estate— as  is 
claimed  to  be  defective,  omitting  those 
portions  of  the  complaint  which  are  either 
formal  In  their  character,  or  do  not  throw 
any  light  upon  the  qnestlon  presented. 
After  alleging.  In  tbe  tnlrd  paragraph  ol 
the  complaint,  that  the  delendant  com- 
pany "entered  Into  aud  upon  .said  prem- 
IseB,  and  unlawfully,  and  against  the  con- 
sent of  said  plain  tltrs,  took  posseasion 
thereof,  for  tbe  puroose  of  coiiHtructlng 
and  operating  a  raUroad,"  th«  plaintiffs, 
In  tbe  fourth  paragraph,  allege  aa  fol- 
lows: "That  tbe  di-fendant  theAagnsta 
&  KnoXTllle  Railroad  Company,  before 
entering  upon  the  premises  of  the  plain- 
tiffs for  the  purpose  of  eoostrncting  a 
railroad,  did  not  notify  tbp  plalotiffs,  or 
any  of  them,  that  the  right  of  way  over 
Bucb  premises  was  or  would  be  required 
tor  such  purpose;  nor  were  the  ezecutora 
of  tbe  will  of  James  Tompkins,  deceased, 
(under  wblob  wUl  plaintiffs  claim.)  so  no- 
tified, bat.  on  the  contrary,  as  soon 
aa  it  wa*i  ascertained  that  said  railroad 
would  probably  extend  or  run  through 
said  premises,  and  before  tbe  defendant 
the  Augusta  A  KnoxvIUe  Buflroud  Com- 
pany bad  entered  upon  tbe  same  for 
the  purpose  of  eonstmctlng  their  said 
road,  some  of  said  plalntHTs  formally  no- 
tified the  offleers  of  tbe  said  Augusta  ft 
Enoxvllle  Ballroad  that  plaintiffs  object- 
ed to  said  Augusta  A  Kuoxville  Ballroad 
Company  enterlug  upon  tholr  suld  prem- 
ises for  the  purpose  of  constructing  their 
said  railroad  ;  and,  further,  that  It  It  were 
tbe  purpose  of  the  said  Augnsta  &  Knox- 
Tille  Ballroad  to  enter  upon  said  premises 
for  tbe  porpose  of  constructing  their  said 
railroad,  that  before  so  doing  th^  (tbe 
said  Augusta  &  KnozvlUe  Ballroad  Com- 
pany) must  proceed  in  accordance  with 
the  roquirements  of  tbe  law.  That  safd 
objections  and  notice  have  been  willfully 
Ignored  by  tbe  defendant  the  said  Augus- 
ta &  Enoxvllle  Ballroad  Company."  As 
we  gather  from  the  argument  in  behalf  of 
appellants,  the  complaint  Is  claimed  to  be 
defective  upon  three  grounds:  Fint. 
Because  tbero  la  no  aliHgatlon  tbat  plalu- 
tlffs  signified  in  writing  tbelr  refusal  of 
consent  tor  the  defendants  to  enter  upon 
the  lands  for  the  purpose  of  constructing 
their  railroad.  Seeond,  That  there  Is  no 
allegation  "that  the  plalntHTs  have  been 
defeated  by  the  defendants  In  any  en- 
dearor  to  secure  compensation  under  the 
statute;  In  other  words,  the  complaint 
does  not  show  that  the  plalutltts  have  ex- 
hausted the  remedy  allowed  by  statute  to 
obtain  compensation."  Third.  Because 
the  complaint  shows  on  Its  face  "  tbat  the 
defendanta  did  not  enter  for  the  dapriva 
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Hon  of  a  rlffht,  or  for  the  perpetration  of  a 
wrong,  but  for  a  lawful  porpoae.  to  wit, 
for  tbe  purpose  of  constractlnic  and  oper- 
ating a  railroad,**  as  aatboriied  by  tbefr 
eberter. 

Tbe  flrstgroand  1b based  npontfaepropo- 
sltion  tbat,  after  knowledge  by  the  land- 
owner  ol  tbelntentton  of  tbe  railroad  com- 
pany to  enter  upon  hie  land  for  the  pur- 
pose of  constructing  their  road,  tbe  land- 
owner must  "signify.  In  writing,  his  re- 
fusal of  consent"  within  the  prescribed 
time,  and,  if  he  falls  to  do  so,  bis  consent 
shall  be  presnmed.  Section  166U,  3en.  St., 
provides:  ** Whenever  any  •  *  •  cor- 
poration shall  be  antbortsed  by  charter  to 
constrnct  a  railway,  •  •  •  sorb  •  •  • 
corporation,  before  entering  upon  any 
lands  for  the  purpose  of  conutruction,  shall 
give  to  tbe  owner  thereof  •  •  •  notice. 
In  writing,  that  the  right  of  way  over  said 
lands  Ifl  required  for  such  purpose,  which 
notice  shall  be  given  at  least  thirty  days 
before  entering  upon  eald  lands;  and  such 
notice  shall  he  served  opon  aneb  owner  In 
tbe  saine  manner  as  may  be  required  by 
law  for  the  Bervlee  of  tbe  summons  In  civil 
actions.  II  the  owner  shall  not,  within 
tbe  period  of  thirty  days  after  service  of 
said  notice,  signify,  In  writing,  bis  relasal 
or  [manifestly  a  misprint  for  "of"]  con- 
sent, It  shall  he  presumed  that  encfa  con- 
sent Is  given,  and  snch  person  or  corpora- 
tion may  tbereopon  enteraponaald  landa: 
provided,  however,  that  the  owner  of  said 
lands  may  be  entitled  to  move  for  an  as- 
sesHment  of  compensation  In  tbe  manner 
hereinafter  directed."  In  the  next  section 
it  is  provided  that,  If  the  owner  shall  sig- 
nify Ills  refusal  of  coniwnt,  then  the  corpo- 
ration reqnlrtng  tbe  right  of  way  shall  ap- 
ply by  petition  to-  tbe  Judge  of  the  drcnit 
wherein  tbe  lands  are  situated  for  tbe  Im- 
paneling of  a  Jury  to  ascertain  tbeamonnt 
which  shall  be  paid  as  Just  compensation 
for  tbe  right  ol  way  required,  and,  after 
prescribing  the  mode  of  proceeding  in  such 
a  case,  in  section  1566  it  Is  declared  tbat, 
"upon  payment  of  the  compensation  thon 
aacertalned  by  a  Jury,  the  right  of  way 
over  aald  landa.  or  the  use  of  aald  lands 
lor  tbe  purpoaes  tor  which  the  same  were 
requlrou,  shall  vest  In  the  person  or  cor- 
poration, "etc. ;  and  then  section  155S  pro- 
vides as  fultows:  "Nothing  herein  con- 
tained shall  be  construed  to  prevent  entry 
opon  any  lands  lor  purposes  of  survey  and 
location;  and  if,  to  any  case,  the  owner  of 
any  landa  aball  permit  tbe  person  or  cor- 
poration requiring  the  right  of  way  over 
the  same  to  enter  upon  the  construction 
of  tbe  highway  without  previous  compen- 
sation, thesaid  ownershall  bavethe  right, 
after  the  highway  shall  have  been  con- 
structed, to  demand  compenHatlon,'*  etc. 
Now,  as  the  constitution.  In  article  1,  $  23, 
forbids  tbe  taking  of  private  property  for 
the  use  of  a  corporation  "  without  thecun- 
aent  oS  tbe  owner,  or  a  Juat  compensation 
being  made  therefor,"  and  then  proceeda, 
In  the  same  section,  to  invest  the  general 
assembly  with  power  to  make  laws  secur- 
ing to  corporations  the  right  of  way  over 
the  lands  of  other  persons,  but  requiring 
that  In  all  cases  a  Juat  compensation  shall 
"be  first  made  to  tbe  owner,"  It  seems  to 
«B  tbat  wbesever  a  corporation  has  been 


Inrasted  by  Its  charter  wltii  tbe  power  to 
take  or  condemn  tb«  land  ol  another  for 
Its  right  of  way  or  other  purposes,  it  can 
do  so  lawfully  only  In  tbe  manner  pre- 
scribed In  sections  1650-I5ri9,  inclusive;  and 
U  a  corporation  enters  upon  the  land  of 
another  In  any  other  way,  wlthont  hie 
consent,  except  for  the  purposes  of  survey 
and-locatlnn,  such  corporation  betomes  a 
trespasser,  and  may  be  proceeded  against 
as  Bucb.  So  that  thequeatlon  whether  the 
Bret  ground  of  the  demurrer  can  be  sus- 
tained turns  upon  tbe  Inquiry  whether  the 
complaint  contains  any  allegation  that 
tbe  entry  complained  of  waa  without  the 
consent  uf  the  owners  of  the  land.  Inas- 
much asthe  statute  ahovequoted  express- 
ly declares  that.lf  tbe  owner  shall  not  sig- 
nify. In  writing,  hiB  refusal  of  consent.  It 
shall  be  presumed  that  such  consent  was 
given;  and,  as  there  is  no  allegation  In  tbe 
complaint  that  the  owners  of  the  land  did 
signify, In  writing,  their  refusal  of  consent, 
it  is  clear,  not  only  that  an  allegation  es- 
sential to  tbe  plaintiffs'  cause  of  action  la 
omitted,  but  we  are  compelled,  by  the  ex- 
prens  terms  of  tbe  statute,  to  presume  that 
consent  was  given;  and  hence  the  com- 

glalnt  Bhows  on  Its  face  that  the  plaintiffs 
ave  no  cause  of  action,  and  must  be  re- 
mitted to  the  remedy  provided  by  section 
1568.  where  the  corporation  has  entered 
by  permission;  for,  while  It  Is  true  tbat 
tbe  complaint  does  allege  that  the  defend- 
ants were,  before  entry,  formally  notified 
tbat  plaintiffs  objected  to  such  entry,  yet 
tbat  is  not  an  allegation  of  a  fact,  but  of 
a  mere  legal  conclusion,  and  Is  therefore 
not  sufficient.  Tompkins  r.  Ballroad  Co., 
88  S.  0.  216, 11  S.  E.  Rep.  692;  Tutt  v.  Rail- 
way Co.,  2S  S.  C.  896.  :i97,  6  8.  B.  Rep.  R81. 
There  la  certainly  no  allegation  in  tbecom- 
plaint  that  plalutiffa  signlfled  their  refusal 
of  consent  in  tbe  manner  expressly  i;e- 
qnlred  by  the  Btntute,  in  the  absence  of 
which  It  is  expressly  declared  tbat  consent 
shall  be  presumed.  It  seema  to  us,  there- 
fore, tbat  tbe  demurrer  sboDld  have  been 
sustained  upon  the  first  ground;  bnt,  as 
the  complaint  does  contain  an  allegation 
that  the  defendants  entered  upon  tha  land 
after  objection  made  by  the  plalntlfis.  and 
is  deficient  only  In  not  alleging  that  sncb 
objection  was  signified  In  the  manner  re- 
quired by  the  statute,  we  think,  In  sustain- 
ing the  demurrer,  tbe  plaintiffs  shonhl  be 
allowed  to  amend,  by  Inserting  In  their 
complaint  an  allegation  tbat  before  tbe 
entry  was  made  they  signified  in  writing 
their  refusal  of  consent  to  such  entry.  It 
is  true  tbat  there  Is  an  allegation  in  tbe 
complaint  that  the  defendants  never  noti- 
fied the  plalntlfls  tbat  the  right  of  way 
over  tl>elr  lands  was  required  for  the  pur- 
pose of  constructing  tb  tlr  railroad,  but,  as 
was  held  In  Verdler  v.  Railroad  Co.,  16  S. 
C.  476,  such  notice  was  unnecessary  where, 
as  Is  alleged  In  this  complaint,  the  plain- 
Tiffs  had  knowledge  of  the  Intended  entry, 
and  tailed  to  signify  In  writing  their  re- 
fusal of  conseat,  from  which  failure  tbe 
statute  expressly  Rays  It  shall  be  presnmed 
that  consent  was  given. 

Under  the  view  which  we  have  taken  of 
the  first  ground  upon  which  the  demurrer 
was  rested.  It  la  not  really  necessary  to 
consider  the  other  two  grounds.  Bnt  per- 
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bapn,  wltb  a  tIrw  to  avoid  another  ap* 
Ileal,  It  may  be  an  well  to  consider  tbeni 
now.  The  second  groaad  fieems  to  rest 
apoB  tbe  theory  tba  t  the  remedy  by  an  ae> 
tlon  to  recover  powesstoo  ot  real  estate, 
which  iDTOlvea  the  Idea  that  the  drfend- 
antB  are  treapaaBen,  li  altematlTe  to  the 
proceeding  provided  for  by  statute  to  rer 
cover  conipenBatton,  and  that  an  action 
like  the  present  cannot  be  resorted  Co  un- 
til It  Is  shown  that  the  remedy  provided 
lor  by  the  statute  has  been  exhausted. 
We  cannot  accept  that  view.  As  we  un- 
derstand It,  under  the  lawas  Itnowatanda 
a  corporation  has  no  right,  lor  the  pnr^ 
pose  of  constructing  a  railroad,  to  enter 
upon  the  land  of  another  (except  tor  the 
parpcmee  of  anrvey  and  location)  until  It, 
lias  obtained  the  consent  of  the  owner,or. 
In  case  of  refusal  of  consent,  until  It  haa 
taken  the  proceedings  provided  furbystat- 
ate  to  ascertain  what  wonid  be  Just  com- 
pensation to  the  owner  of  the  land:  and 
any  entry  for  the  purpose  of  constructing 
Its  railroad  before  such  consent  has  been 
obtained,  or  before  the  proper  proceedinsa 
to  uscertalii  what  would  be  Just  compen- 
Rfltinn  to  the  owner.  Is  unlawful,  and  nub- 
ject^  the  corporation  toliablllty  to  be  pro- 
ceeded against  as  a  trespasser.  The  two 
remedlea  are  entirely  dtetinct  and  sepa- 
rate, and  the  one  Is  not  dependent  upon 
the  other.  We  do  not  think,  therefore, 
that  the  second  ground  upon  which  the  de- 
murrer is  rested  can  be  sustained. 

For  a  like  reason  we  do  not  think  the 
thErfl  eround  can  be  sustained  after  the 
romplulntisamended  so  as  to  alluge  prop- 
erly that  the  entry  was  made  witboat  the 
cunspnt  ol  plalntina.  It  seems  to  us  that 
the  constltntlon,  read  In  connection  with 
the  statntory  provisions  above  referred 
to,  practically  amonnta  to  a  prohibition 
uf  any  person  or  corporation  taking  pos- 
session of  the  land  ot  another  for  the  pur^ 
pose  of  constructing  a  railroad,  or  any 
other  purpose,  (except  surrey  and  loca- 
tion,} without  Qrst  either  obtaining  the 
consent  of  the  owner,  or,  in  case  of  his  re- 
fnslng  consent,  taking  the  proceedings 
provided  for  by  statute  to  ascertain  what 
would  be  just  compensation.  The  Judg- 
ment of  thia  court  la  that  the  Judgment  of 
the  circuit  court  overruling  the  demurrer 
be  reversed,  and  that  the  case  be  remand- 
ed to  that  court  with  instructions  to  sus- 
tain the  demurrer  upon  the  first  ground 
above  stated,  with  leave  to  amend  as  Is 
herelnabOTe  Indicated. 

McGowAN  and  Popb,  JJ.,  eonenr. 
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BULL  V.  KIRK  et  aL 

(Saprerae  Court  of  South  Carolina.    Oct.  21, 
1892.) 

Tazbs— Tax  Salx— Deed— CoTTOLCaivsKiss— 
Whbm  mat  bb  Attackbd. 

Act  1887,  "in  relation  to  forfeited  landi, 
dellnqiient  lands,  and  collection  of  taxea,"  (20 
St.  p.  SI,  S  2,)  after  spedfTlng  the  manner  of 
■ale,  provldeB  that,  in  ail  cases  of  sale,  the  sher- 
iff's deed  ahall  be  prima  facie  evidence  of  a 
good  title  in  the  holder,  and  that  all  proceedings 
have  been  regular,  and  all  reqoirements  of  the 
law  have  been  comidled  with.  No  action  fbr  the 


recovery  of  land  so  sold,  w  the  recovery  of  pos- 
session thereof,  shall  l>e  Drought  after  two  years 
from  the  sale.  Section  3  provides  that,  in  case 
the  tai9ayw  alleged  to  be  In  default,  after  levy 
of  distress  aa  aforesaid,  shall  alien  that  the 
taxes  have  been  paid,  or  are  unjustly  assessed 
against  him,  he  may  have  the  sale  suspended: 

Srovlded,  twfore  sale,  be  offers  satisfactory  evl- 
ence  to  the  sheriff  that  said  taxes  have  been 
paid,  or  improperly  assessed  against  him,  and 
within  20  days  take  such  st^s  as  are  provided 
by  taw  for  correction  of  unjust  assessments,  or 
to  prove  payment;  and  in  case  he  offers  no  such 
proof,  or  fails  to  take  the  course  provided,  he 
shall  be  deemed  to  have  waived  aU  exceptions 
to  any  errors  in  the  assessment  of  the  tax,  and 
in  all  preliminaries  to  the  sale,  and  to  have  ad- 
mittedT  that  ail  prelimioary  steps  are  in  accord- 
ance with  the  law.  HM,  that  a  tax  deed  was 
only  prima  facie  evidence  of  the  regularity  of 
the  preliminary  proceedings  prior  to  the  execu- 
tion thereof,  and  that  the  same  may  be  attacked 
in  an  action  brought  by  the  taxpayer  within  two 
years  after  the  sale  to  recover  possession  of  the 
land. 

Appeal  from  common  pleas  circuit  court 
of  Berkeley  county;  W.  H.  Wallace, 
Judge. 

Action  by  Mary  Bull  against  R.  J.  Kirk 
and  H.  K.  Jenkins  to  recover  possession  of 
certain  lands  claimed  by  defendants  undev 
a  tax  deed.  From  a  Judgment  for  defend- 
ants, plaintiff  appealii.  Reversed. 

Mordevai  &  Gadsden,  for  appellant.  J. 
Anemia  Slmona,  for  appellees. 

McQowAN,  J.  This  was  an  action  to 
recovers  lot  of  land.containlngfouracres, 
more  or  less,  in  the  village  of  New  Sum- 
mervllle.  The  plalntlQ  proved  title.  It 
was  admitted  that  she  was  the  owner  of 
tbe  lot  and  in  possession  of  it  on  June  3, 
1889,  when  tbe  defendants  took  possession 
under  a  tax  deed  from  W.  U.  Hale,  sheriff 
of  Berkeley  county.  It  was  alao  admitted 
that,  on  a  day  previous  to  that  time,  the 
sheriff  went  upon  said  land,  and  levied 
thereon  by  virtue  of  a  tax  execution  Is- 
sued by  the  Hheritt  (treasurer)  of  said 
county,  who,  on  a  subsequent  day,  by 
virtue  of  a  deed  executed  by  him,  put  the 
defendants  in  possesKiou  ot  the  aald  prem- 
ises. Tbe  cause  came  on  to  be  heard  by 
Judge  Wallace  and  a  Jury.  Tax  execu- 
tion No.  760  against  Mrs.  Mary  Bull,  and 
the  official  deed  of  thesherjff,lo  considera- 
tion of  $40,  conveying  tfte  aforesaid  prem- 
ises to  the  defendants,  were  put  in  evi- 
dence. The  plaintiff's  attorney  then  of- 
fered to  prove  the  advertisement  under 
which  the  lots  were  sold,  in  order  to  show 
that  the  property  claimed  to  be  sold  was 
the  wrong  property.  The  defendants'  at- 
torney objected  to  the  udmlsslblllty  of  the 
testimony,  and  his  honor,  tbe  Judge,  sus- 
tained the  objection:  saying:  "Gentle- 
men, I  believe  I  was  wrong  In  my  con- 
struction uf  this  statute  Jnst  now.  Sec- 
tion 8  of  tbe  act  reads:  'That  in  case  the 
taxpayer  allied  to  be  In  default,  after 
levy  of  diatresa  as  aforesaid,  ahall  allege 
that  the  taxes  have  been  paid,  or  areun- 
Juatly  assessed  against  him,  he  can  and 
may  hare  aald  sale  suspended;  provided, 
before  said  sale,  be  offers  satisfactory  evi- 
dence to  the  sberiff  that  aald  taxes  have 
bera  paid,  or  Improperly  BBseased  against 
bim,  and  within  twenty  days  thereafter 
take  such  steps  as  are  provided  by  law 
for  correction  ot  nnjnat  aBsesBment,  or  to 
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proT»  pftTment,  and  prosecute  the  some 
to  a  Boceesstnl  rmnlt,  within  a  reasonable 
time.  And  In  caee  the  taxpayer  alleged 
to  be  In  default  offers  no  such  proof,  or 
fails  to  take  the  coarse  herein  provided, 
he  shall  be  deemed  In  law  to  hare  waired 
all  exceptions  to  the  omlasiODS,  errors, 
and  Irr^olailtles  (II  mny  there  be)  In  the 
assessment  of  said  tax,  and  In  all  prellm- 
Inaries  to  said  sale,  as  prescribed  by  law, 
and  to  hare  admitted  that  each  and  all  pre- 
Ilmluary  steps  to  said  asBessment  and  sale, 
and  said  asMessment  and  salearela  accord- 
ance with  the  requirements  nt  the  law/ 
Now.  what  does  he  admit?  'He  shall  be 
deemed  In  law  to  have  waived  all  excep- 
tions to  the  umlsstons,  errors,  and  Ir- 
reKuIaritlee  (If  any  there  be)  In  the  as- 
sessment of  said  tax,  and  In  all  prelimina- 
ries to  said  sale  as  prescribed  by  law,  and  to 
hare  admitted  that  each  and  all  prelim- 
inary steps  to  said  absesBmeot  and  sale,  and 
said  assessmeut  and  sale,  arein  accordance 
with  the  requirements  of  law.'  Be  admits 
that.  The  act  seems  to  me  to  provide 
that  when  property  baa  t>een  assessed,  and 
there  has  been  a  levy  npon  the  property 
fpr  failure  to  pay  the  taxes,  that  the  per- 
son against  whom  the  tax  has  been  levied 
must  come  forward  ana  allege  that  the 
taxes  have  been  paid,  or  that  the  assess- 
ment  has  been  Improperly  made;  and  if 
he  comes  forward,  and  makes  that  allega- 
tion* he  Is  allowed  to  proKer  proof  to  the 
sheriff  that  said  tax  has  been  paid  or  Im- 
properly assessed  against  him,  etc.  If  he 
falls  to  do  Ic,  the  purchaser  o(  his  prop- 
erty takes  thR  legal  title,"  etc. 

A  motion  was  made  for  a  nonsolt, 
which  the  Judge  granted,  and  the  plain- 
tiff appeals,  on  the  following  exceptions: 
BeeaDse  bis  honor  erred  In  rnllug 
that  all  teetlmony  relating'^  to  the  assees- 
raeut  and  sale  mast  be  stricken  oat.  (2) 
Becaase  bis  honor  erred  In  ruling  that. 
In  reply  to  the  question,  '  Does  your 
honor  hold  that  we  cannot  attack  this 
deed  on  Its  face?'  *I  think  you  can  at- 
tack this  deed,  but  that  would  not  help 
your  case.'  (S)  Because  his  honor  erred 
In  holding.  In  reply  to  the  question,  'Do 
I  understand  your  honor  to  rule  practi- 
cally that  section  3of  this  act  prohibits  the 
taxpayer  from  showing  any  Irregularities 
In  the  proceedings  prior  to  and  including 
the  sale?  *  *  Fes;  except  inthemunoer  pro- 
vided In  that  section  9.'  (4)  Because  bis 
honor  erred  In  rnling,  in  reply  to  the  ques- 
tion, 'Does  yonr  honor  rnfe,- it  I  show 
upon  the  face  of  this  deed  and  the  exhibit 
attached  to  it,  vis.,  the  execution  of  the 
treasurer,  that  It  was  not  executed  by  the 
proper  officer,  that  I  cannot  even  state 
that?'  'No;  I  do  not  hold  that.  This 
Btatnte  goes  only  to  the  sale.  It  only 
says,'*and  that  said  assessment  and  nae," 
or  "In  accordance  with  reqatrements  of 
law.*  It  doAB  not  say  anything  about 
the  deed.*  (6)  Becaase  the  Judge  erred  In 
excladlng  the  advertisement,  under  which 
the  property  was  sold  by  the  sheriff, 
which  was  offered  by  the  plaintiff,  tor  the 
purpose  of  showing  that  the  property 
sold  by  the  sheriff  was  the  wrong  prop- 
erty. (6)  Becaase  his  bonor  erred  in  rul- 
ing that  section  Sof  the  act  of  1887,  and 
as  amended  In  1888,  applied  to  all  actions 


for  the  recovery  ot  landa,  wblcb  bad  been 
sold  for  taxes,  as  possesHory  actions  relat- 
ing thereto;  and  should  have  held  that 
the  provision  of  that  section  applied  only 
to  cases  where  there  waa  dther  an  allega- 
tion of  improper  assesement  or  previous 
payment  of  taxes,  and  did  not  apply  to 
cases  where  the  sale  was  attacked  for  tr- 
regularlties  and  omlasiona  orotber  defects 
In  the  preliminaries,  up  to  and  inelndlnK 
the  sale.  (7)  Because  his  honor  should 
have  held  that,  under  the  provisIonB  of 
said  act,  the  burden  of  pruuf  was  simply 
tranalerred  from  the  tax-title  bolder  to 
the  former  owner,  and  tbat  the  convey- 
ance by  the  shorlR  was  only  prima  facia 
title,  and  could  be  rebutted  by  evidence. 

(8)  Because  bis  honor  sbonld  have  held 
that,  under  the  provisions  of  said  act,  an 
action  tor  the  recovery  of  lands  sold  by 
the  sheriff  or  other  similar  actions  could 
be  brought  at  any  time  from  the  date  of 
the  sale  within  two  years,  aud  that,  when 
said  action  had  been  predicated  upon  any 
other  proof  than  an  Improper  assesameot 
or  payment  ot  taxes,  the  piiwa  i^eie  effect 
of  the  deed  could  be  rebutted  by  evidence. 

(9)  Because  bis  honor  should  have  held 
tbat  said  act  and  amendments  thereto 
were  In  violation  ot  section  14.  art.  1,  of 
the  constltutlun  of  the  state  of  South  Car- 
olina, and  the  flfth  ameadnaent  of  the  cou- 
stltutioo  of  the  United  Sta  ten. "  etc. 

This  was  an  action  under  the  Code  for 
the  recovery  of  real  property,— a  lot  in 
New  Summervllle,  Berkeley  coanty.  It 
was  brought  within  two  years  from  the 
date  of  the  sheriff's  sale,  under  which  the 
defendant<4  claim  title.  It  must  be  kept  In 
mind  that  the  act  of  1887,  "In  relation  to 
forfeited  lands,  delinquent  lands,  and  col- 
lection ot  taxes."  (30  St.  p. 81.)  had,  be- 
atdea  other  provisions,  two  important  sec- 
tions In  reference  to  lands  sold  or  levied 
to  be  sold  tor  taxes,  (sectlone  2  and  S.J 
His  honor,  the  circuit  Judge,  seems  to  have 
made  no  reference  to  section  2,  but  held 
that  the  testimony  excluded  was  not  ad- 
missible according  to  bis  eoastrDctlou  of 
section  3,  which  he  cited  at  length,  supra, 
and  therefore  need  not  be  repeated  here. 
We  tblnk,  however,  that  to  reach  the 
proper  eonetructlon  it  was  neceaaary 
that  both  sections  referred  to  above 
should  have  been  considered.  Section  2, 
after  particular  directions  as  to  the  'man- 
ner of  sale,  etc.,  provided  as  folio wa: 
"  And  In  all  cases  of  sale,  tbe  sherlB's  deed 
of  conveyance,  **  etc..  "shall  be  held  and 
taken  as  prima,  fkole  evidence  ot  a  good 
title  In  the  holder,  and  that  all  proceed- 
ings have  been  regular,  and  all  require- 
ments of  the  law  hare  been  duly  and  fully 
complied  with.  No  action  for  the  recov- 
ery of  said  land  sold  by  tbe  sheriff  under 
tbe  provisions  ot  thla  act,  or  for  tbe  re- 
covery fri  posseaaion  thereof,  aball  be 
maintained,  noleas  brongbt  within  two 
years  from  the  date  of  said  sale,"  etc.  If 
this  svctlou  stood  alone.  It  la  perfectly 
clear  that  the  taxpayer  could  bring  her 
action  within  two  years  after  tbe  sale  for 
taxes;  and  that  the  deed  ot  the  sheriff 
wonld  not  be  conclusive,  but  only  prfma 
facie,  evidence  of  regularity  and  good 
title,  liable  to  be  overthrown  by  ancb 
evidence  as  was  offered  In  behalf  ot  tbe 
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plaintiff.  Sev  Shell  t.  Dancan.  81  S.  -O.  66S, 
10  S.  E.  Bep.  8S0:  and,  In  cunnectfon  with 
tliat  case,  wbleh  was  well  argaed,  it  la  a 
aifCDlflcant  circumstance  that  no  reference 
whatever  was  made  tu  sectiun  8,  either  In 
the  argument  or  In  tbe  Judgment  of  the 
court. 

Bot  Id  this  ease  It  la  contended  tbat  sec- 
tlou  3.  cited  by  the  circuit  Jiidge  with  all 
its  Tery  stringent  provisions,  changes  tbe 
whdie  law  npon  tbe  subject;  and.  In  tbe 
language  of  the  Judge,  ''provides  tbat 
where  property  has  been  assessed,  and 
there  has  been  a  levy  upon  the  property 
for  failure  to  pay  the  taxes,  that  the  per- 
son asatnst  whom  the  tax  has  been  iRvled 
must  come  forward,  and  allege  that  the 
taxes  have  been  paid,  or  the  assessment 
was  improperly  made;  and  if  be  comes 
forward,  and  makes  that  allegation,  be 
Is  allowed  to  proffer  proof  to  the  sheriff 
that  bis  taxes  have  been  paid,  or  were  im- 
properly asseHsed  against  him,  "etc.  "And, 
if  he  falls  to  do  this,  the  purchaser  of  his 
property  takes  the  legal  title,"  etc.  Tbat 
is  to  say,  the  permission  given  by  section 
3  tu  apply,  in  a  summary  manner,  tor  the 
BUBpeDSlou  of  tbe  sale,  la  the  only  remedy 
afforded  by  the  law  to  a  taxpayer,  uoc- 
wlthBtanding  tbe  plain  and  full  provisions 
of  section  2.  We  cannot  think  that  this  Is 
the  necessary  or  proper  conatructlon  of 
section  8.  Tbe  two  sections  differ  essen- 
tially. In  snbject,  object,  and  the  remedy 
provided,  Inricdlng  tbe  manner  of  seeking 
It;  and.  In  the  view  of  the  circuit  Judge, 
sect.on  8  not  only  Ignores,  but  absolutely 
destroys,— expunges, — section  3,  disre- 
garding it,  and  substituting  in  its  place  a 
new  and  etatlrely  different  law.  Repeals 
by  implication  are  oot  favored.  We  can- 
not accept  tbe  view  that  It  was  the  Inten- 
tlcn  of  tbe  legfslatore  to  plaee  la  Juxta- 
position on  the  statute  book  two  sectluDS 
OD  the  same  subject,  one  of  which  neces- 
sarily destroys  the  other,  and  besides  dn- 
elares.  In  advance,  tbat  a  sherift'e  deed  of 
laod  sold  for  taxes,  (which,  as  allied, 
may  be  false  In  fact,)  sball,  notwIthstRUd- 
lo2t  be  held  to  afford  conclusive  evidence 
of  its  own  truth.  "Them  Is  the  strongest 
kind  of  presumption  against  the  existence 
of  tbat  spedee  of  absurdity  In  the  In- 
tention of  the  legislature,  n-bich  would 
consist  In  a  design  to  defeat  Its  own  ob- 
ject. Tet  it  not  untrequently  occurs  that 
one  portion  of  a  statute.  If  literally  or 
even  oaturally  constmed,  would  prac- 
tically nnllify  tbe  whole  or  some  matcnlal 
portion  of  tbe  remainder  of  the  act,  ^Ith 
the  effect  of  defeating  Its  obvious  purpose. 
Id  cases  of  this  description,  it  is  a  settled 
rule  of  construction,  flowing  from  the  ob- 
vious absurdity  of  any  other,  that  such  an 
interpretation  shall,  if  possible,  be  placed 
npon  the  mtatute,  at  maf^ls  raleBt  gium 
pereat."  End.  Interp.  St.  S  266. 

But  again,  It  seems  to  us  that  the  Inter- 
pretation given  to  section  8  was  erroneous* 
for  the  reaspn  that  the  two  sections,  being 
on  the  same  subject-matter,  should  have 
been  construed  together,  tn  pari  mnteiia; 
and  tbat.  If  possible,  every  part  of  both 
provisions  should  bave  received  Its  proper 
»nd  natural  constrnctlon.  As  we  think. 
It  appears  that  tbe  legislature  had  In 
mind  the  claseee  ol  taxpayers  alleged  to 


be  In  default:  One,  where  tbe  land  €(t  tbe 
taxpayer  had  already  been  sold,  and  be 
was  within  the  two  years  allowed  him  to 
bring  his  action.  This  class  was  mani- 
festly Intended  to  be  covered  by  section  2. 
Another  class,  where  the  taxpayer  was 
allowed,  not  commanded,  to  make  appll- 
eatlon  In  a  summary  way  (20  days)  to 
have  tbe  sale  of  his  lands  suspended,  upon 
his  alleging  that  the  assessment  was  im- 
properly made  against  him  or  tbat  the 
taxes  bad  been  paid.  This  class  was  in- 
tended to  be  covered  by  section  8,  and  all 
the  requirements  of  tbat  section  were 
made  with  reference  to  that  class,  and  in- 
tended to  be  limited  to  them.  This  Inter- 
pretation leaves  sections  2  and  8  both  In 
active  operation  within  their  respective 
limits,  aud  vindicates  the  aonslstency  of 
the  whole  act. 

But  there  is  another  rule  ot  CQnstruc- 
tlon.  which,  as  it  seems  to  us,  places  this 
matter  beyond  all  doubt.  **  From  a  con- 
sideration of  the  office  aud  function  of  a 
proviso,  It  would  seem  to  follow  tbat  It 
can  have  no  existence,  separate  and  apart 
from  the  provlsluu  which  It  Is  designed  to 
limit.  •  •  ♦  Moreover,  a  proviso  is  al- 
ways to  be  construed  with  reference  to  tbe 
Immediately  preceding  parts  of  the  clausn 
to  which  It  Isattached,  and  limits  only  tne 
passage  to  which  It  Is  appended,  and  nut 
the  whole  section  or  act,  or,  at  least,  only 
the  section  with  which  It  Is  incorporated." 
End.  Interp.  St.  §  186,  and  authorities.  It 
will  be  observed  that  the  first  paragraph 
of  section  8  declares  tbe  subject-matter  of 
tbe  section  as  follows:  "Tbat  lu  case  tbe 
taxpayer  alleged  to  be  In  default,  after 
levy  of  tbe  distress  aforesaid,  shall  allege 
tbat  the  tax«i  have  been  paid, or  were  un- 
justly assessed  against  him,  be  can  and 
may  have  said  sale  suspended,  "etc.  Now, 
down  to  this  point  there  can  be  no  doubt 
tbattbe  mutter  under  coiialderation  in  tbe 
section  was  not  the  subject-matter  of  tbe 
whole  act,  but  special  with  reference  to  a 
particular  class  of  taxpayers  alleged  to 
be  in  default,  via.,  those  who  asked  a  sus- 
pension of  sale  as  above  Indicated;  and, 
as  we  think. all  tbe  stringent  requirements 
of  tbe  section  which  follow  were  declarud 
as  parts  of  the  proviso,  and  are  limited  to 
the  Immediate  antecedent.  The  section 
proceeds:  "And  In  case  the  taxpayer 
[meaning,  of  course,  such  taxpayer]  offers 
no  such  proof  or  fails  to  take  the  course 
herein  provided,  he  [the  said  taxpayer] 
shall  be  dramed  In  law  to  have  waived, 
etc.  In  our  judgment,  all  these  stringent 
provisions  were  declared  as  a  part  of  the 
proviso,  and,  of  course,  had  reference  only 
to  the  particnlar  class  being  dealt  with, 
and  were  not  Intended  to  change  the  gen- 
eral law.  And  as  the  plaintiff  did  not,  be- 
fore the  sale  of  her  land,  allege  as  stated 
above,  she  did  notfall  Into  the  category  of 
thepartlcuiarclaes  referred  to,  and  she  was 
under  the  necessity  of  seeking  her  redress, 
if  any,  under  section  2,  which  allows  an 
action  to  be  brought  within  two  years 
from  the  sale;  and  therefore,  as  we  think, 
tbe  testimony  which  was  excluded  should 
have  been  admitted.  The  terms  of  section 
8  are  very  broad,  as  to  what  shall  be  con- 
sidered "  waived."  But,  In  our  view,  the 
error  consisted  in  consldnring  as  general 
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reqnlreiDenta  those  which  were  Intended  to 
he  epeclal  and  limited.  This  makee  it  an- 
neceasary  to  determine  In  this  case  whether 
wctlon  8  of  the  act  of  1897  Is  or  Is  not  eon- 
Btltatiunal.  The  Jndffment  vt  thlsconit 
l8  that  the  JodKment  at  the  clreolt  court 
be  reversed,  and  the  cam  remanded  to  the 
drenit  eoort  lor  aueb  further  proceedings 
as  may  be  Deeesaary  to  carry  Into  eOect 
the  conelnalons  herein  announced. 

MclTSB,  a  J.i  and  Pops,  J.,  eonenr. 


(87  8.  a  m) 

GRAYSON  T.  HARRIS. 

(Supreme  Court  of  Soath  Carolina.    Not.  2, 
1892.) 

Pbitolous  Answsr— Notiob  or  Appeu. 

1.  An  answer  to  a  complaint  alleirfng  that 
defendant  ia  indebted  to  plaintiff  in  the  som  of 
S1.500,  wtiich  denies  that  defendant  "ever  was 
mdebted  to  the  plaintiff  in  anj  sum  whatever 
aceeding  the  aom  of  fSO/*  la  friroloua,  as  stat- 
ing no  f  acti  hnt  011I7  a  legal  conelturion, 

2.  Where  Uie  notice  of  an  appeal  refera 
onlr  to  an  order  of  the  lower  conrL  and  not  to 
Us  Judgment,  the  Jtulgnrait  oannot  be  reTiewed. 

Appeal  from  common  pleas  clrcnlt  conrt 
of  Beaufort  county;  W.  H.  Wallaob, 
Jodge. 

Action  by  Mrs.  £.  J.  Grayson  asRinat 
Kev.  A.  H.  Harris  to  recover  a  sum  of 
money.  A  motion  fur  a  judsmeot  on  the 
answer  aa  frivolous  was  sranted,  and 
tendant  appeals.  Affirmed. 

Tracy  A  Seanoa,  for  appellant.  W,  J. 
Verdier^  for  respondent. 

McGowAN,  J.  This  was  an  action  for 
money  loaned  by  the  plaintiff  to  the  de- 
fendant, and  was  commenced  by  the  serv- 
ice of  a  complaint  and  sommonfl  on  the 
defendant.  The  complaint  alleged  that 
between  January,  1888.  and  January  1, 
lts90,  the  plaintiff  loaned  to  the  defendant, 
aa  bis  request,  at  given  times,  and  In  varl- 
ons  amounts,  money,  amounting  lo  the 
aggregate  to  the  sum  of  91,600,  which  was 
demanded  of  the  defendant,  and  payment 
rcfosed.  The  complaint  demanded  judg- 
ment for  fl,600  and  costs.  The  answer 
was  as  follows:  "The  defendant,  amiwer- 
Ing  the  complaint, denies  that  he  ever  was 
Indebted  to  the  plaintiff  In  any  som  what- 
ever exceeding  the  sum  of  eigtaly  dollars. " 
Upon  theflllng  uf  this  answer,  the  plain- 
tiff served  notice  of  amotion  for  Judgment 
on  the  answer  as  frivolous;  and  npun  the 
hearing  of  that  motion  hie  honor,  Judge 
Wallace,  granted  the  following  ordur: 
**A  motion  for  Judgment  upon  the  answer 
served  berelu  as  frivolous  having  been 
made,  npun  due  notice  given,  after  hear- 
ing Mr.  Verdler  for  the  motion,  and 
Messrs.  8.  J.  Lee,  Reynolds  Jk  Ezeklel,  and 
Tracy  &  Seanton  In  opposition.  It  Is  ad- 
Judged  that  the  answerheretn  Is  frivolous, 
and  that  the  plaintiff  have  Judgment 
thereoD  In  tfaeaou  of  fifteen  hundred  dol- 
lars, and  coats. "  Upon  this  order,  Judg- 
ment was  entered  for  91^600  and  costs 
against  the  defendant.  Messrs.  Tracy  & 
Searson^  for  the  defendant,  served  the  fol* 
lowing  notice  of  Intention  to  appeal: 
"Ton  wUl  talce  notice  that  the  under- 


signed Intend  to  appeal  to  the  supreme 
court  from  the  order  granted  by  his  hon- 
or. Judge  Wallace,  UD  the  18th  day  of 
September,  1891,  striking  ont  the  answer 
of  the  defendant  as  fnvuloos.  [Signed] 
Tkaot  ft  Sbabson,  for  Appellant.**  The 
same  attorneys  afterwards  filed  thefol* 
lowing  exceptions:  "Too  will  please  take 
notice  that  the  appellant  her^n.  In  pnrsa- 
ance  of  notice  of  Intention  to  appeal  here- 
tofore aerved  upon  yon,  herewith  sobmtts 
bifl  case  forthe  supreme  coort,  with  excep- 
tions to  the  order  of  hie  honor.  Judge 
Wallace,  dated  September  18. 1891,  and. 
the  Judgment  entered  thereon  September 
24, 18U1,  excepting  to  such  order:  (1)  For 
that  bis  honor  erred  in  holding  that  the 
answer  of  defendant  was  frivolous;  (2) 
for  that  his  honor  erred  In  granting  Judg- 
ment upon  an  unverified  complaint  with- 
out proof;  (3)  for  that  his  honor  erred  In 
not  holding  that  a  Judgment  on  an.an- 
Bwer  as  frivolous  left  the  cause  as  If  de- 
fault had  been  made  therein;  (4)  for  that 
hie  honor  erred  in  holding  that  he  was 
without  authority  to  allow  the  defendant 
to  serve  ao  amended  answer;  (5)  tor  that 
the  order  and  Judgment  therau  were  in 
other  respects  contrary  to  law." 

Exception  1  makes  the  point  that  tha« 
was  error  In  holding  that  the  answer  was 
frivolous.  It  Is  certainly  creditable  to  the 
bar  that  this  question  has  so  rarely  arisen 
in  this  state.  The  motion  In  this  case 
was,  under  section  268  of  the  Code,  for 
Judgment  on  the  answer  as  frivolous.  In 
such  case  the  rule  seems  to  be  settled  that, 
to  be  adjudged  frivolous,  the  whole  an- 
swer mast  be  clearly  so.  il  argument  la 
necessary  to  establish  that  character,  the 
court  will  not  diapose  of  it  in  this  sum- 
mary way.  See  Boylstou  v.  Crews,  2  S.  C. 
424;  Thai-in  v.  Seabrook,  6  8.  G.  118.  and 
authorities  there  cited.  In  this  case,  the 
answer,  as  we  understand  it,  statM  no 
fact  at  oil.  but  rather  a  legal  conclusion 
that  the  defendant  "ever  was  Indebted  to 
the  plaintill  In  any  sum  whatever,  exceed- 
ing tbe  sum  of  eighty  dollars. "  Without 
.admitting  or  denying  whether  the  9^0 
were  or  were  not  due  and  owing,  vce  con- 
cur with  the  circuit  Judge  that  the  an- 
swer was  manifestly  frivolous. 

The  plaintiff's  attorney  objects  that  the 
other  matters  rrferred  to  in  the  remaining 
exceptions  were  not  embraced  In  tbe 
notice  of  uppenl,  and  they  are  not  before 
this  conrt.  The  notice  of  appeal  referred 
in  express  terms  to  the  order  of  the  Judge 
holding  that  tbe  answer  was  frivolous, 
but  made  00  reference  to  anything  else. 
The  words  are  as  follows:  "Appeal  from 
the  order  granted  by  bis  honor.  Judge 
Wallacec,  on  September  IK,  1891,  striking 
out  the  answer  of  the  defendant  as  frivo- 
lous." In  a  ease  of  the  same  character  as 
this— Boylstou  v.  Crews,  supra— Mr.  Jna- 
tlce  WiLLABD  said  :  "It  Is  objected  to  the 
notice  ot  appeal  that  it  Is  based  on  the  or- 
der for  Judgment,  and  not  upon  the  Judg- 
ment itself.  This,  If  applicable,  would  be 
fatal  to  the  appeal.  But  tbe  notice  of  ap- 
peal, thongh  certainly  informal,  refers  in 
terms  to  a  Judgment,  and  It  Is  obrlous 
that  the  object  of  the  appeal  Is  to  get  rid 
of  the  effect  of  such  Judgment,"  etc.  It 
wiU  be  observed  that  the  very  tblnic 
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which  alone  saved  that  appeal  Is  wanting 
la  the  notice  of  appeal  In  this,  and  we  are 
conatraloed  to  bold  that  the  matters  re- 
ferred to  In  excepUone  a,  8>  and  4  are  not 
befon  tbl8  court.  The  Indgment  of  thle 
court  \m  that  the  order  of  the  drcultconrt, 
boldlDg  that  the  aniwer  was  Irivoloue, 
be  affirmed. 

McItbs,  C.  J.,  and  Fopb,  J.,  concur. 

(3T  S.  C.  402) 

SIMS  et  al.  t.  MILLBB  et  al. 
(Snpreme  Court  of  Booth  GaroUna.    Oct  34, 
1S82.) 

FACTORa— SiLB  OF  GooDs  Co:T8iainu>— UiOBTS  or 

CONSlOTfOR. 

1.  'Where  a  factor,  who  has  made  advaDces 
on  cotton  consigned  to  him,  boys  the  cotton  to 
save  himself  from  loss,  the  consignor  may  elect 
whether  be  will  ratify  the  sale  or  demand  the 
Talne  of  the  cotton. 

2.  In  an  action  by  a  consiKnor  against  a 
factor  for  the  price  of  cotton  sold  by  defendant, 
less  the  amoonf  of  a  debt  due  to  bim  from  plain- 
tifiF,  an  inatnictloo  which  sapposea  a  sale  witb- 
oDt  the  direction  of  plaintiff  cannot  prejudice 
defendant,  where  the  court  had  already  in- 
structed that  if  defendant  were  in  advance  to 
plaintiff  lie  had  a  ririit  to  s^  the  cotton. 

3.  A  factor  sold  cotton  of  his  consignor, 
and  forwarded  to  him  a  statement  of  the  amount 
due  him  oa  the  sale,  which  he  refused  to  accept. 
The  factor  then  obtained  Other  cotton  in  the 
place  of  that  sold,  but  continaed  to  malEe  to  his 
consignor  the  same  statement  of  the  amount 
due  blm;  the  last  time  of  making  such  statement 
being  by  letter  mailed  April  6th.  On  April 
8th  Uie  coDsIgnor  wrote  accepting  the  statement 
of  April  6th,  but  on  the  same  day  the  factor 
wrote  to  the  consignor  inclosing  the  original 
statement,  bnt  deducting  from  it  the  expenses 
of  storage^  interest,  etc,  incurred  iroon  the  oot- 
Um  replaced.  Mtidf  in  an  action  by  the  a>n- 
signor  for  the  amount  of  the  tvl^nal  statement, 
that  these  -expenses  oonid  not  be  set  off 
against  it. 

Appeal  from  common  pleas  circuit  court 
of  Kichland  county;  James  Aldrich, 
Judge. 

Action  by  George  T.  Sims  &  Co.  asalnst 
Miller  Bros.  Judgment  fur  plaintiffs*  and 
defendauts  appeal.  Affirmed. 

Abotty  d  Thomas,  for  appellants.  B. 
W.  Sbnad,  for  respondents. 

McQowAM,  J.  It  seems  that  tbe  defend- 
ants were  factors,  doing  a  cotton  business 
in  Columbia,  and  that  the  plaintiffs  had 
cotton  in  tbelr  bunds,  upun  which  they 
bad  madecoDsiderable  advances.  On  Jan- 
uary 28, 1891,  the  defendants  reported,  by 
letter*  to  the  plain tiBa,  that  they  had  sold 
tbe  cotton  forf  1,&92,  and  inclosed  a  state- 
ment ot  tbe  account  of  sales,  showins 
Tbat,  after  dedncting  the  advaDceB  and  tn> 
terest,  there  remained,  on  January  2H,  1891, 
the  sum  of  9226.66,  due  to  the  plaintiffs, 
and  that  Is  the  amount  lor  which  tbe 
plaintiffs  brought  this  action.  There  was 
no  foruial  answer,  but,  by  consent,  the 
defendants  were  allowed  to  make  a  state- 
meot,  wbicb  was  anbstautially  aslollows: 
Tbat  tbey  bad  no  orders  to  sell,  but,  hav- 
ing ma£e  advances.  In  order  to  save 
themselves  they  took  the  cotton  tbem- 
eelres,  allowing  the  fullest  market  price 
Tor  tbe  same.  That  they  charged  them- 
selves with  the  amount,  and,  afterdeduct- 
ing  therefrom  tbe  advancements  and  In- 


terest, reported  the  result  to  thepIalDtiOs, 
—tbat  there  was  due  them  a  balance  of 
$2*J6.66.  The  plaintiffs  refused  to  approve 
tbe  proceeding,  and  In  order  to  protect 
themselves  they  replaced  the  cotton; 
that  la,  put  a  sufficient  quantity  In  the 
warehouse  for  that  purpose.  On  April  6, 
1891,  the  plaintiffs  wrote  to  them  oflerlncr 
to  sell,  ka6  the  defendants  replied :  "  We 
sent  yon  account  of  sales  of  the  44  balee 
twice,  and  you  returned  them  both  times. 
We  now  Inclose  them  again,  and  by  tiieao 
papers  yuu  will  see  tbat  there  la  a  balance 
to  your  credit  of  $226.65."  On  April  8th 
the  plaintiffs  wrote  a  letter,  which  was 
substantially  an  acceptance  of  the  old 
eta tementof  January  28tb, Inclosed  also  In 
the  defendauts'  letter  of  two  days  before, 
vis.,  April  Htb.  But  on  that  same  day, 
April  8tb,  the  defendants  wrote  another 
letter,  inclosing  u  different  statement  ol 
sales;  that  Is  to  say,  the  Identical  state- 
ment, (of  January,)  except  the  deduction 
of  Items  of  account  for  storage,  interest, 
etc.,  amounting  to  9&4.08;  and  that  la  the 
whole  difference  between  tbe  parties.  Un- 
der Judge  Hudson's  charge,  tbe  jury  found 
for  tbe  plaintiffs  the  amountorlglnally  ad- 
mitted by  the  defendants  to  be  due,— 
$226.65. 

Tbe  defendants  appeal  tothlscourt  upon 
tbe  following  grounds:  **(1)  They  except 
because  the  presiding  Judge  erred  in  char- 
ging the  Jury  that,  '  where  a  factor  under- 
takes to  buy  cotton  from  himself  belong- 
ing to  his  principal,  then  the  man  who 
sends  the  cotton  there  has  tbe  right  to 
elect  whether  he  will  stand  by  tbe  sale, 
which  Is  Improper,  or  whether  be  will  de- 
mand tbe  value  uf  the  goods;'  tbe  error 
consisting  in  the  erroneous  application  of 
the  law  to  the  case  at  bar,  where  the 
factor  was  selling  to  enforce  his  lien,  and 
took  the  cotton  at  tbe  highest  market 
price,  and  notified  the  owner  of  such  sale. 
In  such  case  tbe  plaintiffs  bad  no  right  of 
election,  unless  the  factors,  Miller  Bros., 
chose  to  allow  tbe  same."  "(4)  Because 
tbe  Judge  erred  in  charging  tbe  Jury  that 
'it  a  patron  directs  bis  factor  to  sell  cot- 
ton, for  instance,  at  a  certain  time,  and 
the  factor  fails  to  do  it,  be  can  hold  tbe 
factor  to  tbe  amount  of  tbe  value  of  the 
cotton  at  .the  time  be  directed  It  tu  be 
sold.  It  the  factor  sells  wltbont  direction 
and  consent  of  the  patron,— Just  does  It 
of  his  own  account,— then  tbe  patron  can 
hold  him  liable  for  the  value  of  that  cot- 
tun,— the  highest  price  foricnny  tlmeup  to 
the  date  of  demand  for  It, — If  be  sees  fit.' 
(6)  Because  the  Judge  erred  In  not  char- 
ging as  the  law  of  the  case  that  the  plain- 
tiffs were  only  entitled  to  the  price  of  tbe 
cotton  at  tbe  time  of  direction  to  sell  or 
demand,  and  that  It  was  for  tbe  Jury  to 
say  when  that  demand  or  direction  to  sell 
was  made,"  etc. 

Exceptions  2  and  8  were  abandoned  at 
the  argument.  Exception  1  concedes  that 
the  general  law  Is  as  stated  by  tbe  Judge, 
that,  "where  a  factor  undertakes  to  buy 
cotton  from  himself  belonging  to  his  prin- 
cipal, then  tbe  principal— the  man  who 
sends  tbe  cotton  there— has  the  right  to 
elect  and  choose  whether  he  will  stand  by 
the  sale  of  the  factor  to  himself,  which  Is 
Improper,  or  whether  he  will  demand  the 
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Talneof  ttaeflroods.*  Wadsvorth  t.  Oay. 
118  Mass.  44^.  Bnt  It  la  claimed  tbat  It  was 
ioappllcable  to  tbls  case,  for  the  reasoo 
that  the  factor  bad  made  advances  nn  the 
cotton,  and  tbat  gave  him  such  a  general 
lien  on  the  property  aejaatlfied  bim  in  sell- 
ing it  witboat  orders,  or  for  less  than  the 
price  fixed.  "A  (actor  is  not  J  as  tided  la 
Belling  at  a  price  below  tbat  fixed  by  tba 
principal,  from  the  single  fact  tbat  be  baa 
made  adrances  npon  tbe  property.  *^ 
There  are  cases  where  tbe  factor,  in  order 
to  save  himself,  may  sell  without  orders, 
provided  there  Is  entire  good  laitb.  Bnt 
we  do  not  nnderstand  tbat  sncb  indul- 
gence, In  a  claM  of  exceptional  cases,  neces- 
sarily takes  away  tbe  right  ot  election, 
where  tbefactor  sells  toblmselt.  Tbe  con- 
aignora'right  to  elect,  of  coarse,  coald  not 
be  exerclBed  until  the  fact  which  author- 
ised U  was  known.  Thejudge-left  it  to  tbe 
Jury  to  determine  "when  tbe  plalntltts 
learned  the  facts  ot  tbe  srIp."  Beoldee, 
tbe  consignors  did  not  sue  tbe  factors  for 
tbe  value  of  tbe  property;  but.  after  de- 
clining for  a  time,  finally  elected  to  afDrm 
the  sale,  and  take  what  the  factors  re- 
ported as  due  to  the  plaintiffs,  and  more 
than  once,  indeed  up  to  two  days  before, 
urged  them  to  receive.  Exception  4  com- 
plains  that  it  was  error  to  charge  the  Jury 
that  "it  a  patron  directs  bis  factor  to  sell 
cotton,  fur  instance,  at  a  certain  time, 
and  tbe  factor  tails  to  do  It.  be  can  bold 
the  factor  to  tbe  amoant  of  the  value  at 
tbe  time  be  directed  It  sold.  It  tbe  factor 
sells  without  direction  and  consent  ot  the 
patron,— jnat  doei  It  of  his  own  account, 
■— thpn  the  patron  can  hold  him  liable  tor 
the  value  of  that  eotton.-^the  highest  price 
for  it  any  time  op  to  tbe  date  of  demand 
for  it,— it  be  sees  fit."  We  do  not  think 
tbat,  as  tt  general  proposition,  tbls  was 
erroneous.  But,  11  It  were  error,  tbe  de- 
fendants were  In  no  way  Injured  by  It;  for 
.the  action  was  not  brought  for  tbe  value 
of  the  property  at  any  partlcnlar  time, 
but  for  what  It  had  been  actually  sold  tor, 
according  to  their  own  report,  repeatedly 
made.  In  a  previous  part  of  bis  charge, 
tbe  Judge  bad  already  Instructed  tbe  Jary 
tbat,  it  the  factors  were  In  advance  to 
Bims  St  Co.,  they  bad  a  right  to  sell  hla 
cotton.  Exception  6  cumplalos  that  tbe 
Jodge^erred  In  not  charging,  aa  the  law  of 
tbe  case,  that  the  plaintiffs  were  only  enti- 
tled to  the  price  of  the  cotton  at  the  time 
of  demand  or  direction  to  aell,  and  tbat  It 
was  tor  the  Jury  to  say  when  that  demand 
or  direction  to  sell  was  mado."  From 
January  to  April  the  defendants  Insisted 
tbat  tbe  plaintiffs  shoald  be  satisfied  to 
take  what  thty  (defendants)  bad  charged 
themselvea  for  the  cotton.  Between  tbe  iSth 
and  8tb  of  Aorll,  the  defeudanta  suddenly 
changed  their  mind,  and  refused  to  give 
that  which  they  had  so  often  proposed, 
nnleea  an  account  tor  $54.08,  for  storage. 
Insurance,  and  Interest,  from  the  time  ot 
the  January  aale.abould  be  dedocted, leav- 
ing the  amonnt  due,  $173.57.  Aasumlng 
the  correctness  of  the  defendants'  state- 
ment, that,  after  tbe  cotton  of  plaintiffs 
was  sold,  and  they  refused  to  ratify  tbe 
sale,  tbe  defendants  looked  around,  and, 
tor  the  purnose  ot  protecting  tfaemsetves, 
purchased  other  cotton  of  tbe  same  class 


and  amoant,  It  tbla  be  the  correct  state- 
ment, we  agree  tbat  tbe  storajie,  Insnr. 
ance,  Interest,  etc.,  upon  tbat  substituted 
cotton  should  not  properly  be  charged 
to  the  plaintUb,  Sims  A  Co.  The  Judg- 
ment ot  this  court  is  tbat  tbe  Judgment 
of  tb«  drenlt  court  be  affirmed. 

IfolTBBt  O.  J.,  and  Pope,  J.,  conenr. 

OT  a  a  M4) 

GORBBLL  et  sL  T.  OBOBQIA  OONSTBTTO* 

TEON  &  INVE8TUBNT  Oa 
(Snpreme  Ooozt  of  South  OaraUna.    Nov.  2, 
.  1302.) 

Aonoif  ON  Dkbt  wot  Dm  —  Amkhdmkst  of 
PLiADiso—ATTAOHKBtTT— Conflict  of  Liws. 

1.  Plalatiifa  sned  defendant  to  recover  pay- 
ment for  work  done  and  materlata  fnmiBned. 
It  appeared  that  a  portion  of  tike  debts  aned  for 
was  not  dae  at  the  time  of  the  eraimencemeat 
of  the  suit.  Held,  tbat  it  waa  error  to  allow  on 
the  trial  an  amendment  setting  up  theae  debts, 
thoQxh  at  that  time  they  had  become  dae. 

2.  Act  1883  provides  that  whenever  a  debt 
la  not  yet  dae,  and  It  appears  to  the  aatisfac- 
tion  of  the  drcoit  jodge  or  derk  of  the  court 
that  the  debttv  baa  dqwrted  firom  the  state  with 
Intent  to  defraud  his  creditm  or  to  avc^d  serv- 
ice of  a  aummona,  or  has  removed  or  is  aboot  to 
remove  any  of  bis  property,  the  plaintiff  may  in- 
stitute a  suit  on  such  debt,  or  the  clerk  may  is- 
sue hia  warrant  of  attachment  aa  If  the  debt 
waa  dne  and  payable.  Plaintiffs,  on  affidavit 
at  the  time  of  beginninir  their  suit,  procnred  an 
attachment  agaiust  defendant  ai  a  foreira  cor- 
poration, but  nothing  appeared  in  the  affidavit 
to  show  that  part  of  the  debts  were  not  yet  due, 
or  that  defendant  was  attempting  any  of  the 
acta  mentioned  in  the  statute.  Bad,  that  plaln- 
tiffa  did  not  bring  their  case  within  the  opera- 
tion of  the  statnte,  so  as  to  be  allowed  to  sue 
on  debts  not  yet  due. 

3.  Where  an  agreement  of  plalntifFa,  con- 
tractors, to  remove  their  camp  fnun  Mortfa  Oaro- 
lina  into  South  Carolina  U  made  in  tftHth  Caro- 
lina, but  the  contract  of  removal  was  neces- 
sarily completed  in  South  Carolina,  the  cause  of 
action  on  the  contract  arises  In  the  latter  state. 

Appeal  from  common  pleas  circuit  court 
of  Greenville  county;  W,  H.  Wallace, 

Judge. 

Action  by  Correll  ft  Emonaon  against  the 
Georgia  Construction  &  Investment  Com- 
pany to  recover  payment  tor  work  done 
and  materials  furnished.  From  a  Judg- 
inenc  for  plaintiffs,  defendant  appeals. 
Reversed. 

The  lollo  ivlng  Is  the  amended  complaint : 
"(1)  ThatplalntlHs.  J.  B.  Correll  and  A. 
Emonsun,  were,  at  tbe  dates  berelnafter 
mentioned,  partners  doing  business  under 
the  Arm  name  ot  Correll  ft  Emonson.  (2) 
Tbat  tbe  defendant  was  at  said  dates  a 
corporation  duly  chartered  by  and  under 
tbe  laws  ot  the  state  of  Georgia,  owning 
property  In  this  state  and  county.  (H) 
Tbat  at  the  times  hereinafter  mentioned 
tbe  defendant  corporation  was  engaged  In 
constructing  tbat  part  of  tbe  Carolina, 
Western  &  Knoxvllle  Railway  lying  be- 
tween tbe  city  of  Greenville,  In  tbe  state 
ot  South  Carolina,  and  the  city  of  Knox- 
vllle. in  tbe  state  of  Tennessee.  (4)  That 
on  tbe  day  otMarch,  1888,  tbe  defend- 
ant, throuah  Its  proper  offlcens,  entered 
Into  a  contract  with  tbe  plaintiffs,  where- 
by they  employed  the  plaintiffs  to  do  cer- 
tain work  In  grading  said  railway  at  cer- 
tain stipulated  prices,  and  tbe  plalntltts 
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thereby  boDDd  tbemselTes  to  doeald  work 
■t  the  priees  agreed  upon,  (ff)  That,  In 
parBiiaove  of  said  cuatraet,  the  plalntlffB 
and  their  serranta  did  a  large  amount  of 
\rork  in  the  grading  of  said  railway,  and 
tber?  is  dad  them  on  account  thereof,  alter 
deducting  all  pajmentH,and  npon  the  esU- 
matee  ol  defendant's  engineers,  the  sum  of 
twenty>n]ae  thoasand  nine  bandred  and 
seven  and  8ft-100 dollars, be^des  Interest  on 
the  notes  hereaftersetoat;  a  bUlof  partlc- 
nlars  being  hereto  attached  as  a  part  of 
this  complaint.  That  a  part  ol  the  debt 
BO  due  to  plalntina  la  evidenced  by  notes, 
among  which  are  four  notes,  of  which 
the  following  are  copies:  '$1,!t07.40. 
Greenville,  8.  C.,  October  25.  1888.  Ninety 
days  after  date  we  promise  to  pay,  to  the 
order  ol  Cornell  &  Emonaon,  thirteen  hun- 
dred and  soven  and  40-100  dollars,  at  value 
received.  W.  A.  Susono,  Sec.  and  TresH.* 
*«1.307.40.  Greenville,  S.  C.  October  2S. 
istiS.  Ninety  daya  after  date  ne  promise 
to  pay, to  tbu  orderof  Correll  &  Emonaon, 
thirteen  tiundred  and  ueven  and  40-100  dol- 
lars.at  value  received.  W.  A.SuaoNQ.Sec. 
and  Treaa.  4.  C.  SuaoNO.*  '$1,307.40. 
Greenville.  S.  C,  October  25, 1888.  Ninety 
days  after  date  we  promise  to  pay,  to  tbe 
order  of  Correll  &  Emonaon,  thirteen  hun- 
dred and  seven  and  40-100  dollars, at  value 
received.  W.  A.  Subonq,  Sen.  and  Treaa. 
D.  L.  Boyd.'  '  |1,307.40.  Greenvlllfi,  S.  C, 
October  26, 1888.  Ninety  days  after  date 
we  promise  to  pay,  to  the  order  of  Correll 
&  Emonson,  thirteen  hundred  aud  seven 
and  40-100  dollars,  as  secured  by  C,  K.  & 
W.  bonds,  two  for  one.  Value  received. 
W.  A.  SusoNQ.  Sec.  and  Treaa.*  (6)  That 
no  part  ol  aald  debt  baa  been  paid,  and 
the  said  eum  of  twenty-nine  thousand  and 
seven  8&-100  dollars,  witb  Interest  on  said 
notea  from  maturity  ol  the  same,  la  whol- 
ly due.  (7)  Plaintiff  would  also  allege 
that  since  th3  commencement  ol  this  suit 
J.  B.  Correll,  one  ol  tbe  plaintiffs,  has  de- 
parted this  life.  Wherefore  plalntlffa  de- 
mand judgment  for  the  sum  of  twenty- 
clQH  tbouaand  and  eevpu  S6-100  doUare, 
aarl  Interest  onflve  thousand  two  hundred 
and  twenty-nine  60-100  dollars  from  tbe 
maturl*:/  of  said  notes." 

WeatEjorelaad  &  Ha^aawortb^  fur  ajK 
pellant.    Wells  &  Orr,  for  respondents. 

McGowAN,  3.  The  plalntiffa,  railroad 
contractors  and  nonresidents  of  this 
state,  brought  this  action  on  November 
17, 388S,  In  Greenvnieconnty.S.  C,  against 
the  defendant  corporation.  At  the  time 
of  inanlng  the  aummona  the  plalntlffa 
made  affidavit  that  the  defendant  was  a 
foreign  corporation,  having  property  In 
this  state,  and  was  Indebted  to  the  plain- 
tiffs. In  f29,»0C,  lor  work  done  and  ma- 
terial lumiahetl.  Upon  this  affidavit  an 
attachment  was  laaued.  To  the  com- 
plaint was  ann«ced  tbe  followldg  bill  of 
pflrticnlars: 

AiuoGut  per  ettfmate  of  «Dgbie«r. . ..  |14,'290  SO 

ExpeoMs  moving   2,000  00 

ShsDtiM,  etc    600  00 

Ezpcttses  morrimr  to  S.  O.   SOO  00 

Work  In  Nnth  Oaz^lns.  ifawe  estl- 

nutte    2,600  00 

WoA  ifi  BonOi  Oondtna,  rinos  aatl- 

mate    1,500  00 

Oilier  items  not  Indudea  abavs   &0G7  03 


The  detendant,  for  a  firat  delenm,  ad- 
mitted that  tt  was  a  torelgn  corporation, 
and  denied  all  other  allegations;  and,  lor 
a  second  defense,  It  alleged  that  the  plain- 
tiffs were  nonrealdenta,  and  that  the  al- 
leged cause  ol  action  did  not  arlae  In  thla 
atate,  and  claimed  that  the  court  was 
wltbout  Jurisdiction  to  bear  and  deter- 
mine the  same.  A  motion  was  made  to 
aet  aside  the  attachment  and  dismiss  tbe 
complaint,  upon-  the  ground  that  tbe 
cause  of  action  did  not  ariae  in  this  state; 
and  it  was  held  that  the  aald  action  and 
attachment  could  only  be  maintained  to 
the  extent  that  tbe  plalntlffa  could  show 
at  tbe  trial  that  they  bad  a  cauae  of  ac- 
tion wbich  arose  in  South  Carolina.  See 
Central  Railroad,  etc.,  Co.  v.  Georgia 
Const.  &  Invest.  Co..  82  S.  C.  846,  11 
S.  E.  Bep.  192.  The  cause  came  on  for 
trial  before  Judge  Wallace  and  a  Jury. 
Tbe  plaintiffs  offered  In  evidence  a  atate- 
ment  of  the  engineer  in  charge  that  tbe 
plalntlffa  had  done  work  In  Greenville,  8. 
C..  to  the  valne  of  fl,851.78.  which,  how- 
ever, It  seems  was  not  due  on  November 
17,  18K8,  when  the  action  was  brought; 
and  Mr.  Emonson.  one  of  the  plaintiffs, 
testified  that  the  charge  of  $500  was  for 
moving  camp  from  North  to  Sooth  Caro- 
lina; that  he  was  satisfied  that  It  cost 
more  than  that  sum  tu  move,  giving  no 
itema;  that  It  was  agreed  originally  that, 
In  case  of  the  "failure  of  tbe  company," 
they  were  to  be  paid  lor  moving  camp; 
that  these  two  Items  were  all  tbe  work 
that  they  did  for  the  defendant  corpora- 
tion In  the  atate  of  South  Carolina.  The 
plalntlffa  then  offered  to  prove  tbe  exe- 
cution of  four  notes,  not  specifically  men- 
tioned lu  the  bill  of  particulars,  each  for 
tl,307.40.  dated  October  25, 1888,  at  Green- 
ville. 8.  C,  and  payable  90  days  after 
date,  which  was  after  the  action  was  com- 
menced. Judge  Wallace,  during  the 
trial.  (March.  1891,)  "ordered  that  plain- 
tiffs have  leavn  to  amend  their  complaint 
by  inaertlng  such  allegations  as  may  be 
necessary  to  set  up  therein  tbe  Four  nntes. 
lor  $1,307.40  each."  Tbu  trial  proceeded, 
and  Emonaon  further  testified  that  the 
notes  were  signed  by  the  officers  of  the 
defendant  corporation  tn  October,  1888, 
in  tbe  city  ol  Greenville,  s.  C.  The  notes 
were  then  offered  in  evidence,  copies  of 
which  were  set  out  In  the  amended 
complaint.  None  of  these  notes  covered 
work  done  In  South  Camliaa,  bat  they 
were  executed  at  Greenville,  8.  C.  Tbe 
plaintiffs  cloaed.  The  defendant  offered 
no  testimony,  but  moved  lor  a  nonsuit  as 
to  all  the  items  of  tbe  complaint,  which 
motion  was  refused.  The  amended  com- 
plaint should  appear  In  then>port.  Cpon 
the  charge  of  the  Judge,  the  Jury  found  a 
verdict  for  the  plain  iit'fs  for  $7,873.75,  in- 
eluding  tbe  $1,350  and  the  $500  Items,  be- 
sides the  notes  and  Interest. 

Tbe  defendant  moved  for  a  new  trial  on 
tbe  minutes  of  the  court,  and,  that  being 
refused.  It  appeals  tu  this  court  npon  ths 
following  grounds:  "(1)  The  amendment 
to  tbe  complaint  worked  a  substautial 
change  of  plalntlffa'  claim,  and  It  was 
error  to  allow  aald  amendment  upon  the 
trial  of  tbe  case.  (2)  Such  portion  of  tbs 
amended  complaint  as  sot  torth  the  said 
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notes  did  not  state  facts  constituting 
caasea  of  action  or  parts  tbereof,  it  ap- 
pearing  tbut  tbey  were  not  doe  at  the 
eommencemeat  of  this  action,  and  hia 
honor  erred  In  not  snstalnlng  detendant's 
demnrrer  to  such  portion  of  the  amended 
complaint,  and  In  not  striking  oot  the 
same.  (8)  PtalDtitTB'  testimony  as  to 
charge  ul  $500  was  vague  and  uncertain, 
and  constituted  no  basis  for  a  verdict. 
As  to  the  other  Items,  the  testimony 
showed  that  they  were  not  due  at  the 
commencement  of  tbls  action.  His  honor 
erred,  therefore,  In  refaslng  the  motion 
for  nonsuit  as  to  each  and  all  of  said 
ItemH.  (4)  Whether  the  cause  of  action 
aa  to  the  charge  of  $500,  for  removing 
from  N.  C.  to  this  state,  arose  In  this 
state,  was,  under  tbe  evidence,  a  question 
of  fact  for  the  Jury,  and  his  honor  erred 
In  charging  tbe  Jury  'that  this  cause  of 
action  arose  In  this  state.'  (5)  Plaintiffs' 
attachment  In  this  action  was  Issned  on 
tbe  ground  that  delendant  was  a  foreign 
corporation,  and  his  honor  erred  In  as- 
suming In  hts  charge  that  It  was  Issued 
on  the  ground  of  fraud  on  the  part  of  the 
defendant,  and  In  basing  his  Instructlona 
upon  that  assumption.  (6)  He  erred  In 
cnarglog  the  jury  that  Code,  §  !Ki5b,  and 
the  quotation  from  the  opinion  in  Light 
V.  Isear,  28  S.  C.  440,  6  S.  E.  Rep.  284,  ap- 
plied to  and  controlled  this  case.  In  so 
tar  as  the  charge  of  11,351  and  tbe  notes 
are  concerned.  (7)  He  erred  In  charging 
the  Jury  '  that  the  fact  that  this  action 
was  brought  opon  tbeaccounts  and  notes 
before  the  notes  fell  due  cannot  affect  tbe 
plaintltra*  right  In  the  case.'  (8)  He  erred 
In  charging  the  Jury,  in  substance,  that 
this  action  could  be  sustained  as  to  claims 
not  due  at  its  commencement,  because  *  a 
showing  deemed  snlBcIent  was  made  be- 
fore tbe  clerk,  and  he  Issued  hie  warrant 
of  attachment,  and  the  attachment  baa 
never  been  aet  aside,  and,  having  been 
once  brought,  it  was  lawful.'  It  Is  sub- 
mitted that  'no  showing  had  been  made 
before  tbe  clerk  entitling  the  plaintltTs, 
nnder  tbe  law,  to  bring  their  action  upon 
claims  not  due.'  (0)  The  complaint,  as 
It  stood  at  the  issue  of  the  attachment 
and  suit  and  the  affidavit  used  before  the 
clerk,  set  forth  a  eanse  of  action  part  due. 
His  honor  erred,  therefore.  In  charging 
the  Jury,  In  substance,  that  the  clerk  'had 
issned  tbe  attachment,  and  authodzed 
suits  upon  claims  notdae.'  (10)  The  testi- 
mony as  to  tbe  $500  charge  was  too  vague 
and  uncertain  to  sustain  a  verdict,  and  it 
showed  that  tbe  other  claims  were  not 
due  at  the  commencement  of  salt;  hia 
honor,  therefore,  erred  In  refaslng  tbe  mo- 
tion for  new  trial  upon  the  minutes, "  etc. 

In  order  to  prevent  confusion,  we  will 
consider  the  item  of  $1,851  and  the  four 
notes  together,  as  in  one  Important  par- 
ticular they  are  In  like  condition.  The 
notes  were  not  given  for  work  done  In 
this  state,  bnt  they  were  dated  at  Qreen- 
vllle,  S.  C,  and  It  Is  contended  that,  hav- 
ing been  given  In  OreenviUe,  they  were 
South  Carolina  contracts.  Bat,  like  the 
Item  of  $1,851,  they  were  not  due  on  No- 
vember 17, 1888,  when  che  action  was  com- 
menced; and  we  are  not  able  to  concur 
with  the  elrcolt  Judge  that,  after  they  be- 


came due,— Indeed,  at  the  trial  of  the  case, 
—they  could  properly  be  Incorporated  as 
part  and  parcel  of  tbe  case,  which  was 
commeDced  (November  17,  ISrtS)  before 
they  fell  doe.  It  !■  well  settled  that  an  ac- 
tion will  not  He  upon  a  note  or  account 
before  It  Is  due,  for  the  conclusive  reason 
that  the  rights  of  tbe  parties  are  adjudi- 
cated according  to  the  state  of  facts  exist- 
ing at  the  time  the  action  was  brought. 
»ee  Bank  of  S.  C  v.  South  Carolina 
Manuf'g  Co.,  3  Strob.  192,  and  Moon  v. 
Johnson.  14  S.  C.  4S6. 

This  is  admitted  to  be  the  general  role, 
but  it  is  sold  that  tbe  act  of  1888  makes 
an  exception.  It  Is  as  follows:  "When- 
ever a  debt  Is  not  yet  due,  and  it  appears 
to  the  satisfaction  of  a  circuit  Judge,  the 
clerk  of  tbe  court  of  common  pleas,  or  trial 
justice,  by  affidavit,  that  tbe  debtor  has 
departed  from  the  state,  with  Intentto  de- 
fraud his  creditors,  or  to  avoid  tbe  service 
of  a  summons,  or  keeps  himself  concealed 
therein,  with  a  liku  Intent,  or  that  such 
person. has  removed  or  is  about  to  remove 
any  of  his  property,  etc..  It  shall  be  lawful 
for  the  plaintiff  forthwith  to  Institute  suit 
upon  such  debt  or  cause  of  action,  or  for 
tbe  clerk  to  Issue  his  warrant  of  attach- 
ment, as  if  said  debt  were  then  doe  and 
payable,"  etc.  It  Iti  manifest  that  these 
requirements  were  Intended  to  be  condi- 
tions precedent;  that  they  were  to  be 
compiled  with  before  the  action  could  Is- 
sue on  the  debt  not  due.  Did  the  plain- 
tiffs bring  themselves  within  this  act,  hie- 
fore  they  commenced  action  on  November 
17,1888?  We  anjconatralned  toaay  that 
we  see  no  evidence  of  It.  There  was  but 
one  affidavit,  and  that  was  made  to  pro- 
care  nn  attachment  against  the  defendant 
as  a  foreign  corporation.  The'showlng" 
for  an  attachment  is  not  necessarily  Iden- 
tical with  that  for  leave  to  aue  on  a  debt 
not  dne.  The  existence  of  one  does  not 
prove  tbe  other.  But  It  Is  argued  that 
there  Is  a  presumption  that  the  officer 
(clerk)  did  bis  duty,  and  the  very  fact  that 
there  Is  an  action  shows  that  hewas'sat- 
lHfled''that  a  proper  case  had  been  made 
for  allowl^  an  action  upon  a  demand 
not  due.  There  would  be  much  force  In 
this  view.  If  the  original  complaint  bad 
stated  that  nrm  a  part  of  the  demand 
sued  on  was  not  yet  due.  This,  however, 
was  not  done.  On  the  contrary,  no  refer- 
ence was  made  to  any  such  state  of  facts. 
Tbe  allegation  was  simply  that  the  d»- 
tendant  corporation  was  Indebted  to 
them  (the  plalntlDs)  in  tbe  snm  of  $^,907, 
without  even  making  an  exhibit  of  tbe 
notes,  but  stating,  In  the  most  general 
terms,  "other  items,  not  Included,  above 
$8,B67."  Tbe  original  proceeding  was  tbe 
ordinary  action  to  recover  upon  an  ac- 
count dne,  accompanied  by  what  wan 
formerly  called  "foreign  attachraent,'*and 
while  It  is  true  that  there  is  a  "presump- 
tion **  In  favor  of  an  officer  doing  his  daty, 
we  cannot  think  that  we  have  the  right  to 
assnme  that  be  bad  done  bis  dnty.  In  a 
mattur  wbtcb  was  never  sobmltted  to  him. 
The  plaintiffs  may  recover  tbe  notes  and 
the  item  of  $1,851,  but  we  are  unable  to 
see  that  it  can  be  done  under  their  action, 
which  was  commenced  on  November  17. 
1888.  before  they  were  dae 
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S.  Exception  4  eomplaina  tbat  vhethw 
the  cause  ot  action  as  to  the  charge  ot 
9500,  for  remoTlag  plaiotlffs'  cemp  from 
North  to  South  Carolina,  arose  in  this 
state,  was,  under  the  evidence,  a  question 
ol  fact  for  the  Jury,  and  bis  honor  erred  In 
charglnff^ the  Jury  "that  the  cause  of  ac 
tlon  arose  In  this  state."  The  only  testi- 
mony upon  the  snbiect  was  tbat  of  Emon- 
aun,  one  of  the  plalntlffa.  Ue  testified 
that  the  defendant  corporation  agreed  to 
pay  the  plaintiOs  for  movios  camp  from 
North  to  South  Carolina;  tbatthny  were 
to  be  paid  what  was  "reasonable;"  and 
that  he  was  certain  that  It  cost  more 
than  they  had  charged  tor  it.— $600.  The 
Judgecharged  an  follows:  "NoWiCorrell 
&  Emonson  were  not  citizens  of  this 
state,  and  primarily  they  woold  have  no 
light  to  aae  the  Georgia  Construction  ft 
Inrratment  Company  in  this  state,  bnt,  if 
tbe  cause  ot  afTtion  arose  In  this  state, 
they  coold  sue  here,  and  you  could  render 
a  verdict  on  the  claim.  The  claim  here  Is 
that  this  is  a  legitimate  demand  which 
arose  herein  this  state.  Now,  ttaecanee 
of  action  fa  a  primary  legal  right,  and  the 
failnre  to  meet  It  on  the  part  ot  somebody 
else,  In  technical  language,  a  primary 
right,  and  a  delict  on  the  part  of  another. 
Now,  the  contract  for  tbe  removal  into 
this  state  was  made  in  North  Carolina, 
and  that  was  subsequently  performed  In 
the  limits  of  this  state.  The  completion 
of  the  contract  was  In  this  state.  There 
was  no  right  of  action  until  performance 
here,  and  therefore  the  cause  of  action 
arose  here.  Nothing  appears  as  to  when 
and  where  the  paymenb  was  to  be  made. 
So,  it  you  are  sutlsSed  from  the  testimony 
tbat  service  was  rendered  under  a  con- 
tract, and  that  was  a  fair  and  Just 
amoant  that  Correll  &  Emonson  could  de- 
mand on  saeh  contract,  why,  then,  the 
piaiutifCs  would  be  entitled  to  recover 
that  money.  If  yon  thiuk  that  there  has 
been  sufficient  proof  that  the  moving  was 
not  worth  that  much,  of  course  they  can- 
not recover,"  etc. 

Now,  it  has  been  held  that  the  question 
whether  a  cause  of  action  aroee  In  this 
state  iB  a  mixed  question  of  law  and  tact, 
and  depends  largely  upon  tbe  law  in- 
volved. The  Judge  expressly  and  explicit- 
ly left  tu  the  jury  the  facts  as  to  wtaether 
the  alleged  services  were  rendered,  and,  It 
so,  whether  they  were  worth  the  chaise 
made  tor  them.  Bnt  at  thP  same  time,  as 
was  his  duty,  be  Informed  tbe  Jury,  as 
matter  of  law,  what  a  cause  of  action  Is; 
that  It  hoB  been  held  to  arise  where  the 
contract  Is  to  be  performed ;  or,  in  case  no 
direction  Is  given  as  to  where  It  shall  be 
performed,  the  place  where  executed,  etc. 
We  agree  with  the  circuit  Judge  that  the 
contract  of  removal  from  North  to  South 
Carolina  was  to  be  completed  and  pei^ 
formed  In  this  state,  and  therefore  was  a 
South  Carolina  contract,  which  was  doe 
and  owing  at  the  time  tbe  action  was 
brought,  and  therefore  capable  of  sustain- 
ing a  verdict  to  the  amount  of  it.  Tbe 
Judgment  of  this  coart  is  tbat  tbe  Judg- 
ment of  tbe  circuit  court  be  reversed,  and 
a  new  trial  ordered,  unless,  within  10 
daya  after  notice  ot  this  judgment,  tbe 
plalatlffa,  or  thdr  attonmy  of  record  for 


them,  release,  on  the  record  of  this  case, 
all  tbe  verdict  rendered,  except  the  sum  ot 
9500;  and,  reduced  to  that  amount,  tbat 
the  Jodgment  be  affirmed. 

MclTBB,  a  J.p  and  PopB,  J.,  eoncar. 


(88  Va.  H7) 
HARKBADEB  v.  BONHAM  et  aL 
(Snpreme  Court  of  Appeals  ot  Virginia.  Jnly 
9,  1891.) 

Bals  or  WutD*8  Estate— Claim  or  Ooabdiam— 
Costs. 

1.  In  a  suit  hy  a  iruardlan  to  sell  the  real 
estate  of  an  infant  under  Code  1887,  §  2609, 
proTidlni:  for  such  sale  for  the  future  main- 
tmauce  of  the  Infant  when  the  income  is  iosuffi- 
dent  for  the  purpose,  tbe  real  purpose  of  the 
guardian  was  to  suhject  the  proceeds  to  the 
payment  of  a  claim  of  his  own  SKainst  the  In- 
fant for  her  past  maintenance.  The  real  estate 
was  sold  to  C  for  an  inadequate  price.  Tbe 
court  refused  to  confirm  tbe  sale,  set  It  aside, 
sad  ordered  the  real  estate  to  be  rented.  The 
ruardian,  to  prevent  the  renting,  though  sundry 
nds  were  made^  bid  it  in  hlmsdt  and  then 
moved  to  oonfirm  the  sale.  HHd,  that  the  coort 
had  no  power  to  enforce  the  sale,  since  neither 
the  ward  personally  nor  her  real  estate  was  lia- 
ble for  the  alleged  indebtedness  to  the  suardian, 
under  Code  18S7.  8S  ^604,  2605,  disallowing 
such  disbursemente  to  guardian  unless  aathot^ 
ized  by  will  or  deed  or  order  of  court. 

2.  Where,  in  such  case,  the  suit  was  brought 
when  there  appeared  to  be  a  necessity  for  a 
sale,  and  the  ward  united  to  the  application,  It 
la  proper  that  the  ward's  real  estate  should  be 
rented  to  pay  the  costs  of  the  suit 

Appeal  from  clrcultcourt,  Smyth  county. 

Action  by  Harkrader,  guardian,  against 
Bonham  and  others  to  sell  the  real  estate 
of  the  ward.  From  decrees  setting  aside 
tbe  sale  and  refusing  to  enforce  the  sale  on 
motion,  plaintiff  appeals.  Affirmed. 

A.  M.  DlckeasoBf  for  appellant.  F.  S. 
Blair,  for  appellees. 

BtNTON,  J.  This  suit  was  brought  for 
a  double  purpose.for  while  It  In  oatenslbty 
a  suit  to  sell  the  real  estate  of  an  Infant 
nnder  soctluu  2609  of  the  Code  ot  1887, 
which  permits  tbe  sale  ol  the  lands  ot  an 
Infant  where  it  is  made  to  appear  that  it 
is  necessary  for  tbe  future  maintenance 
and  education  of  such  Infant,  one,  if  not 
the  main,  object  uf  the  guardian  was  to 
subject  the  proceeds  of  tbe  sale  ot  the  laud 
to  tbe  payment  ot  an  alleged  claim  of  his 
against  his  ward.  This  distinctly  ap- 
pears from  the  averment  of  the  bill  tbat 
she  owes  her  guardian  fSOU  for  clothes, 
schooling,  and  board;  an  allegation,  It  la 
needless  to  say,  entirely  unnecessary,  un- 
Jeas  it  was  expected  tbat  a  part  of  tbe  pro- 
ceeds of  sale  would  be  applied  to  tbe  pay- 
ment ot  the  alleged  debt.  Indeed.  It  la  ap- 
parent throughout  the  proceediugs  In  the 
cause  tbuttbls  object  animated  the  guard- 
Ian  as  much  as  or  more  than  tbe  former 
eonslderatioD.  The  proceedinga  appear 
to  have  been  conducted  in  aoeordance  with 
tbe  provlslous  ot  the  statute  tor  sale  ot 
the  lands  of  Infants,  mentioned  above. 
The  lands  were  exposed  to  sale,  and 
knocked  down  to  one  L.  Copeuhaver, 
who  was  the  highest  bidder,  at  the  price 
of  $960.  Subaequently  the  court,  upon  the 
petition  of  tbe  Infant,  EUa  Bonham,  who 
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waB  then  a  girl  of  18  years,  aet  aside  and 
relnaed  to  coDflrm  t&e  sale,  and  by  a  de- 
cree rendered  on  tlie  ITtbotDeeembw,  1889, 
directed  the  land  to  be  rented  for  a  term 
not  eiceedlng  three  years.  When  tbe  land 
was  offered  for  rent,  after  aandry  bida  bad 
been  made  by  at  least  three  pereonH,  It 
wan.  in  the  laugaage  of  the  cnrnmlaaioaer, 
who  does  nut  aeem  to  hare  been  preuent, 
*'bld  In,"  or,  as  other  persona  who  were 
prseeot  say,  "bnockod  otf,"  to  tbe  said 
ffnardlan,  J.  B.  Harkrader.  who,  we  may 
safely  assnme  from  what  appears  In  tbe 
record,  did  not  wish  that  the  land  ahoald 
berentod.  botaold  atthe  price  of  $56  per 
annum.  On  the  Hist  March,  1890.  the  caase 
came  on  aeain  to  be  heard  on  the  motion 
of  the  complainant  to  have  the  abore- 
mentioned  sale  conllrmed,  when  the  court, 
by  Its  decree,  held  that  it  had  no  power 
to  enforce  said  sale,  which,  as  we  have 
seen,  was  set  aside  by  the  dpcree  December 
10,  1889,  "especially  without  notice  to  or 
the  assent  of  the  purchaser;"  wherepon 
the  complainant  appealed  from  each  of 
these  decrees.  But  we  perceive  no  error  to 
the  prejudice  of  the  appellant  In  either  of 
tbem,  for,  apart  from  the  reason  assigned 
by  the  learned  jodge  of  tbe  clrunit  court  In 
the  second  of  these  decrees  tor  his  not  un- 
dertaking to  confirm  tbe  sale  to  W.  L. 
Copenhaver,  neither  the  ward  perqonally, 
nor  her  realty,  is  liable  for  this  alleged  In- 
debtedness to  the  guardian.  Section  2604, 
Code  1887.  Bpeclfiee  thu  cases  In  which  dis- 
bursements beyond  the  Income  of  the  ward 
may  be  allowed.  Then  follows  section 
2605,  wblcb  provides:  "  When  any  such  dis- 
bursements shall  he  so  allowed,  the  court 
shall.  It  necessary,  order  the  sale  of  sac h 
portion  of  the  personal  estate  of  said  ward 
as  may  be  necessary  to  pay  the  balance  of 
such  expenditures  over  and  above  the  in- 
come of  bis  estate,  and  may  sanction  any 
sale  prevlonsly  made  which.  If  It  bad  not 
been  so  made,  the  court,  at  the  time  of  al- 
lowing such  disbumements,  wonld  have 
ordered:  but  neither  the  ward  personally 
nor  his  real  estate  f<hall  be  liable  for  such 
dlHbureements."  This  statute  being  ab- 
solutely cnncluslveagalnst  therlght  of  tbe 
guardian  to  recover  in  this  ease,  there  be- 
ing no  personal  property,  and  the  dis- 
bursementa  having  been  previously  made, 
it  Is  dearthat  he  can  heaffected  by  neither 
of  these  decrees.  Had  he  desired  to  pro- 
tect himself  against  loss,  and  to  make  the 
real  estate  of  the  ward  liable  for  her  main- 
tenance and  education,  he  could  have  done 
an  in  one  and  only  one  way.  He  should. 
In  advance  of  any  disbursements  or  ex- 
penditures for  these  purposes,  have  pro- 
ceeded nnderthe  provisions  of  seetlon  2009, 
by  a  bill  filed  for  the  purpose,  and  made  it 
appear  that  the  proper  maintenance  and 
education  or  other  interests  of  the  infant 
required  that  the  proceeds  of  her  real  es- 
tate, beyond  the  annual  income  thereof, 
should  be  applied  to  tbe  nse  of  thri  Infant. 
The  guardian  having  failed  to  do  tbla  in 
the  present  case,  the  conrt  cannot  afford 
him  the  relief  which  he  evidently  contem- 
plated he  should  obtain. 

It  seems  to  the  court,  also,  that  the  de- 
crees of  the  circuit  court  are  eminently 
proper  when  viewed  with  respect  to  the 
Interests  of  the  Infant.  When  tbe  suit  was 


Instituted  Blla  Bonham  was  without  the 
meana  of  support,  and  without  employ- 
ment. Now,  as  the  neord  abows.  atae  baa 
passed  an  ezamlnatlon,  and  obtained  a 
certificate  from  tbe  superintendent  of 
schools,  has  received  tbe  Indorsement  of 
the  patrons  around  and  abont  liH.Carmel 
Bchoolhonse.  and  seems  In  a  fair  way  to 
make  a  decent  support  by  teaching.  Dn- 
derthese  circumstances,  we  can  see  no  rea- 
son why  she  should  not  be  permitted  to 
retain.  Instead  of  selling,  ber  land.  What 
at  first  appeared  to  be  a  necessity  no 
longer  appears  to  be  so.  It  was  tberefom 
proper  In  the  court  not  to  confirm  the 
sale,  which  seems  to  have  been  for  an  In- 
adequate price.  As  the  suit  was  brought, 
however,  at  a  time  when  there  appeared 
to  be  a  necessity  tor  a  sale,  and  tbe  ward 
united  In  the  application,  It  seems  to  as 
right  that  her  land  should  be  rented  out 
until  the  coats  of  snlt  have  been  extin- 
guished. The  decrees  appealed  are  af- 
firmed, and  the  ranae  Is  remanded,  tn  be 
further  proceeded  in  to  final  decree  la  ac- 
cordance with  the  views  herein  annuanced 
and  tbe  decree  to  be  entered  by  tbla  court. 


(ts  Tt.  fiO) 

FVrCSON  V.  BTUABT. 
(Supiwna  Oonrt  of  Appeals  vt  Ylzgb^  Jbm 

BsriBV  OK  Appeal— DiBHiflSAL—GoKSTBUOTKHc 

OP  COMKACT. 

1.  Several  units  at  common  law  and  In 
chancery  by  the  Bame  party  plaiatifl,  and  Ib- 
volvlng  a  defense  common  to  all,  were  referred 
to  a  conrt  oommissioner  for  his  report.  It  wa« 
agreed  by  counsel  that,  in  order  *Ho  aave  time, 
repetition,  and  expenae,"  the  testimony  b1u>u)<1 
be  taken  in  the  first  ease  only,  which  could  be 
need  by  reference  to  it  in  the  other  caoea,  and 
that  the  commissioner  eonld  present  hu  views 
fully  In  such  case,  and  make  his  findings  in  the 
other  cases,  referring  to  the  more  extended  re- 
port for  hla  reasons.  The  eases  were  aepara.te 
and  distinct,  each  resting  on  Its  own  merits, 
and  reqairing  a  separate  report.  Beld,  where 
the  petition  for  appeal  in  each  first  ease  con- 
tained no  reference  to  the  others,  the  onlr  mat- 
ter complained  of  being  the  decree  in  sucn.  sase 
for  a  specific  amount  rendered  by  the  circuit 
court  on  the  report  of  the  commusioner,  that 
the  snpreme  court  bad  no  authority  in  such 
peal  to  enter  decrees  of  dismissal  In  the  other 
cases.  Per  Lewis,  P..  and  Fanntleroy,  J.,  dis- 
senting. 

2.  Plaintiff  and  defendant,  stockholders  of 
a  corporation,  were  liable  as  joint  indorsers  en 
corporation  notes,  the  proceeds  of  which  were 
used  in  betterments.  Plaintiff  also  held  da- 
fendant's  notes  given  by  the  latter  to  seeure  the 
former  tar  payment  of  the  latter's  stock.  De- 
fendant afterwards  sold  to  plaintiff  all  his 
stock  "on  the  basis  of  cost,  which  cost  is 
reseated  by  my  notes  in  the  hands  of"  plaintiff. 
Hdd,  that  the  term  "basis  of  cost"  did  not  in- 
clude defendant's  liability  as  a  Joint  indorser  en 
the  corporation  notes,  and,  where  such  notM 
were  snbsegaently  paid  by  plaintiff,  defendant 
was  liable  to  contribute  his  share  thereof.  Per 
Lewis,  P.,  and  FsauUeroy,  J.,  dissenting. 

For  statement  of  caxe  and  majority 
opinion,  see  18  S.  E.  Bep.  408. 

Faontlerot,  J.,  (dtaseattng.)  We. 
Judges  Lkwis  and  Fauntlbro7,  dlssenfc 
In  limioe  from  the  opinion  of  the  major- 
ity of  the  court  In  this  case,  and  enter  of 
record  our  proteat  against  It.  Tha  law 
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(b  a  Bclence,  embodying  principles  and 
rulw  of  evidence  and  practice  deslizned  to 

{»revent  the  perTerBlon  of  Jndgnient  and 
astlce,  and  the  Babvenilun  of  tboae  rales 
aud  modes  of  procedure  whlcb  are  tlie 
panoply  of  rlKbt,  and  tbe  protection 
against  wrong.  Ttie  petition  and  tbe  ap- 
peal allowed  lo  tbls  case  present  and 
brlag  up  fbr  tbe  lawful  cognUanee  ol  tbls 
appellate  court  tbe  one  ooly  suit  or  cause 
complained  of  or  referred  to  In  tbe  petition 
for  appeal  from  tbe  final  decree  of  the  clr^ 
cult  conrt  of  Augusta  county  in  tbe  eban- 
cpry  solt  of  William  A.  Htuart  against 
Geor:ge  L.  Peyton,  entered  on  the  3d  day 
of  July,  1889.  In  tavur  of  said  tituart 
agalnstsald  Peyton  for  tbe  sum  of  96,198.- 
27,  with  interest  upon  94,S00.21,  part 
tlieret>l,  from  May  1,  1890,  and  costs,  to- 
gether with  fl7&.  part  of  tbe  fee  of  tbe 
eommlmioner  allowed  by  the  court  in 
tbe  Bald  case.  Tbe  appellant  says  In  hla 
petition  for  appeal,  after  stating  this  sin- 
gle, simple  deci'ee,  ''This  Is  tbe  decree  here 
complained  of,"  and  "he  prays  that  tbe 
aforesaid  decree  of  July  8,  18S9,  be  set 
aside  and  annulled,  and  tbat  this  cause  be 
reheard.*  It  is  not  pretended  tbat  any- 
tbinff  elM  bnt  that  decree  Is  mentioned,  re- 
ferred to.  or  embraced  in  that  petition, 
or  in  this  appeal  allowed  thereon;  yet 
the  eweeplDg  decision  of  the  majority  of 
this  court.  In  redundant  favor  of  the  ap- 
pellant. Qeorge  L.  Peyton,  not  only  re- 
verses tbe  palpably  faultless  action  of  the 
circuit  court  of  Augusta  county,  based 
npon  the  elaborate  Investigation  and  re- 
port of  the  master  to  whom  the  cause 
was  referred,  and  tbe  full,  clear,  and  con- 
cluslTe  evidence  returned  with  bis  report; 
but,  along  with  this  cause,  autuaily  dis- 
misses, and  summarily  strllces  from  the 
docket,  at  tbat  conrt.  three  other  distinct, 
separate,  and  dlffereot  causes.  In  which 
Doappeal  bast>een  taken, — oneaflnul  Judg- 
ment in  a  common-law  case,  nearly  two 
years  ago.'  not  appealed  from ;  one  a 
chancery  snit,  in  which  there  are  other 
parties  defendant  bt-sldes  George  L.  Pey- 
ton, with  oTher  rights  and  Interests  to  be 
settled,  and  In  which  the  evidence  has  not 
yet  been  taken;  and  etlll  another,— a  cred- 
itors' bill  suit,— against  George  L.  Pey- 
ton, which  Is  resting  upon  an  unexecuted 
d«*fi«e  for  sale  by  coramiestoners  appoint- 
ed to  Bell  Peyton's  realty  for  beneHt  of  bis 
creditors.  Even  it  Peyton  were  the  only 
party  defendant  to  these  suits,  they  could 
Dot  be  lawfully  or  properly  cousldered, 
much  less  be  stricken  arbitrarily  from  the 
docket,  by  this  appellate  court,  unless  and 
aDtn  they  were  here  on  appeal.  Tbe  opin- 
ion of  the  majority  of  the  court  says: 
"By  agreement  of  the  parties,  by  counsel, 
this  eult  was  conaldered  and  heard  by 
tbe  commissioner  and  by  tbe  court,  which 
approved  and  ratified  bis  report  in  all  re- 
spects, together  with  three  others,  all 
four  depending  upon  the  same  question, 
so  that  tbe  decision  of  one  is  tbe  decision 
of  all."  There  Is  no  evidence  In  this  case 
to  warrant  this  predication.  An  exami- 
nation of  the  pleadings  in  these  fourcauses 
Bhowe  that  they  are  necessarily  separate 
and  distinct  snita,  which  could  not.  by 
any  agreement  between  the  parties  or 
their  counsel,  be  legally  heard  together,  or 
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be  disposed  of  as  one  case.  Each  one  of 
them  M  a  separate  and  distinct  proceed- 
ing, each  resting  upon  Its  own  merits  and 
clrcumBtances,  and  tbe  circuit  court  ra- 
fusing  to  allow  them  to  be  consolidated 
or  even  heard  together,  and  making  sepa- 
rate orders  of  reference  and  requiring  sepa- 
rate reports,  and  the  counsel  for  appel- 
lant taking  and  filing  exceptions  in  the 
conrt  below  In  each  separate  case.  In  one 
of  tbe  eases— that  of  W,  A.  Stuart  against 
George  L.  Peyton  and  Lancaster  ft  Co.,  a 
chancery  Buit— there  has,  as  yet,  never 
been  any  report;  and  surely  there  conld 
not  have  been  any  propriety  In  consoli- 
dating a  chancery  snit  against  Lancaster  & 
Co.  with  a  common-law  suit  against 
George  L.  Peyton,  or  with  a  creditors' 
bin  against  George  L.  Peyton.  Tbe  rec- 
ord shows  that.a  separate  order  was  eu> 
tered  In  tbe  creditors'  bill  suit  on  the  7th 
of  Decem  ber,  1886.  and  a  separate  order  en- 
tered in  this  chancery  cause  here  appealed 
from,  and  tbat  tbe  order  enternd  in  the 
common-law  case  referring  it  to  a  com- 
misaloner  was  entered  on  tbe  16th  ol  No- 
vember. 18.S7,— nearly  a  j'ear  afterwards. 
In  the  petition  for  appeal  In  tbls  case  now 
before  tbe  court  therels  no  reference  what- 
ever to  either  of  tbe  other  cases;  the  only 
matter  complained  ol  being  tbe  decree 
rendered  In  thla  case  July  3. 1889,  In  fa- 
vor of  Stuart  against  Peyton  for  96,108.27, 
the  petition  of  appeal  saying,  *'TbIs  is 
the  decree  here  complained  of,"  and  mak- 
ing, as  before  said,  no  reference  to  any 
other  decree  or  Indgment  whatever.  The 
only  foundation  on  which  tbe  asBumption 
that  tbe  parties,  by  their  counsel,  agreed 
that  these  three  other  cases  should  be 
heard  along  with  this  one  In' which  tha 
appeal  la  taken,  and  tbat  all  of  them 
should  be  decided  upon  the  appeal  in  this 
case,  is  a  total  misconstruction  by  this 
court  of  a  statement  by  the  commissioner 
In  hia  report  tbat.  as  there  was  a  defense 
common  to  all  the  cases,  tbe  commis- 
sioner would,  "to  save  time,  repetition, 
aud  expense,"  present  bis  views  fully  and 
In  detail  In  one  of  bis  reports;  and  In  hla 
other  reports  In  tbe  other  cases  refer  to 
tbem  as  there  presented,  instead  of  writ- 
lug  them  out  at  length,  and  with  useleaB 
rerbatita  repetition  of  the  same  matter 
in  each  case.  Tills  was  anderstood  and 
sgreed  by  counsel  merely  to  save  time, 
useless  repetition,  and  expense;  and  was 
not  intended  tu  make  them  one  ca^uae, 
as  is  shown  by  the  course  of  the  commis- 
sioner and  of  counsel,  ana  as  plainly  ap- 
pears by  examination  of  the  facts.  Pey- 
ton had  dlBclosad  his  defense,  which  waa 
common  to  all,  that  Btuart  bad  bought 
bis  stock  in  tbe  Greenbrier  White  Sulphur 
Springs  Company,  and  had  agreed  to  as- 
sume all  his  llabliltlee  as  indorser  for  tbe 
said  corporation.  Under  these  circum- 
stances, it  was  apparently  unnecessary 
to  take  the  same  evidence  over  In  each 
case,  and  tor  the  coramlssloner  to  make 
an  ^aborate  review  of  the  same  evidence 
in  each  case;  and  to  avoid  this  It  was 
agreed  that  tbe  evidence  should  be 
ta  ben  in  one  case,  and  reviewed  b j 
the  commiasioner,  and  report  made; 
and  tbat  In  the  other  cnHes  the  commis- 
aiooer  should  make  bis  report  of  the  And 
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tnoii,  rererrtDK  to  fala  elaborate  and  ex- 
tended report  for  fala  reasons. 

Notwlthstandlnsc  tbe  fact  tbat  the  com- 
mon-law suit  in  wblch  a  Judgment  was 
rendered  In  laTor  of  Stuart  aRtiinat  Pey- 
ton upon  plena  of  othwt  and  counter  olt- 
sets  fur  $14,105.70  and  coHtB,  with  Interest 
on  $12,417.61,  part  thereof,  from  May  1, 
1889,  Is  not  before  thlsconrtby  this  appeal, 
the  time  having  long  elapsed  wltbln 
which  it  would  be  lawful  to  ask  tor  or 
to  obtain  a  writ  of  error  In  the  case,  yet 
tbat  Judgment  is  reversed  by  tbe  decision 
of  this  court;  and  in  lien  tbereot  a  Judg- 
ment Is  ^tered  in  tbia  court,  upon  this 
appeal,  in  favor  ot  Peyton  for  f 5.000,  with 
lotereetfrom  November  4, 1882,  and  costs. 
A  transcript  in  the  record  in  this  com- 
mon-law case  Is  interpolated  Into  the  rec- 
ord of  the  chancery  case-in  which  this  ap- 
peal wasgranted;  but  tbia  wasdone  with- 
out authority,  and  more  tban  a  month 
after  the  appeal  was  allowed,  and  It  has 
never  in  any  way — by  amendment  of  tbe 
petition  ul  appeal,  by  certiorari,  or  other- 
wise— been  made  a  part  of  the  record  in 
the  case  brought  up  and  under  review  on 
this  appeal.  The  i-redltora'  bill  suit,  tn 
which  a  decree  of  sole  was  rendered  at  the 
May  term,  1890,  of  the  circuit  court  of  Au- 
gusta county,  is  not  before  this  court,  no 
appeal  ever  baving  been  asked  for  or 
granted  from  that  decree.  The  ctaancery 
suit  of  Stuart  against  Peyton  and  Lan- 
caster &  Co.  Is  not  hefore  this  court  by 
this  appeal  In  this  case,  there  having  been 
as  yet  no  decree  therein  to  be  appealed 
from.  Tbla  chancery  suit  now  before  tbla 
court  by  appeal  was  Instituted  in  Septem- 
ber, 1880.  by  William  A.  Stuart  against 
George  L.  Peyton,  to  enforce  contribution 
from  tbe  defendant,  Peyton,  to  said  Stu- 
art upon  certain  negotiable  notes  ot  the 
Greenbrier  White  Sulphur  Springs  Compa- 
ny, Jointly  iudursed  by  the  said  Peyton 
end  aald  Stuart,  which  were  wholly  paid 
by  Stuart.  In  this  suit  a  final  decree  was 
rendered  on  tbe  8d  day  ot  July,  1890,  in 
favor  of  Stuart  tor  tbe  sura  of  f 6,19K.27, 
with  Interest  afureaald,  from  May  1. 1889, 
on  94,800.21,  part  thereof,  and  the  coats. 
After  the  flllug  of  the  bill  and  the  answer 
in  this  case,  the  court  made  an  order  di- 
recting one  of  the  commlHalunera  of  the 
court,  J.  W.  Green  Smith,  (himself  an  able 
and  accomplished  lawyer,)  to  Inquire  and 
report  as  to  tbe  solvency  or  insolvency  uf 
tbe'  Greenbrier  White  Sulpbur  Springs 
Company,  and  ot  one  ot  the  coludorsers, 
H.  M.  Mathewa;  and  also  to  calculate 
and  state  and  report  what  was  "the 
amount"  uf  Stuart's  colndorsers*  liability 
to  bim,  Stuart,  for  contribution.  Com- 
missioner Smith,  after  the  mostaearehlng 
investigation  of  every  record  and  other 
evidence  pertaining  to  the  matter,  and 
after  wefgUing  carefully  all  tbe  arguments 
presented  by  Peyton  and hlscounael, mode 
an  exhaustive  review  and  report.  In  the 
case,  disposing  completely  of  every  point 
made  and  defense  relied  on  by  Peyton, 
which  was  approved  and  adopted  by  the 
eoart.  and  made  tbe  baala  of  tbe  decree 
of  July  8, 1880,  and  which  demonstrated 
conclusively  that  tbe  decree  complained  of 
Is  right,  and  onglit  to  be  affirmed  by  this 
«aurt. 


There  are  bat  two  errors  aaalgned  In  tbe 
petition  for  appeal:  First.  That  tbe 
court  erred  In  holding  the  defendant, 
George  L.  Peyton,  liable  tor  contrlba- 
tlon,  becaose,  after  the  execution  of  the 
notes  in  controversy,  Stuart  bought  Pey- 
ton'aatock  in  theOreenbrier White  Sulphur 
Springs  Company  on  tbe  basis  of  cost, 
and  that,  by  the  terms  of  that  pnrchaae, 
Peyton  was  (as  petitioner  allegeaj  released 
from  liability  on  account  ot  said  aprlnga 
company.  Tbla  aasignment  of  error,  tbe 
petitioner  says,  "ia  vital,  and  covers  tb« 
whole  ground  of  controversy,"  Tbe  ano- 
ond  assignment  la  that  tbe  court  erred  tn 
overruling  the  petitioner's  motion  for  a 
continuance  at  tbe  May  term,  1889.  ot  tbe 
said  court.  The  opinion  of  the  majority 
aets  forth  fully  the  reasons  orged  by  Pey- 
ton's counsel  for  aaalgnlng  aa  error  the 
"circuit  court'a  refusal  to  continue  the 
cause"  another  term,  bnt  talis  to  make 
any  allusion  to  tbe  reasons  wtaleta  the  cir- 
cuit court  spread  upon  tbe  record  In  tbe 
nnac  pro  tunc  proceeding  for  not  continu- 
ing the  case:  and,  saying  tbat  the  conald- 
eration  ot  that  assignment  of  error  will 
be  waived  tor  the  present,  waivea  it  al- 
together, and  tabes  nu  further  notice  of  it 
In  the  opinion,  which  afforda  the  infer- 
ence that  it  was  not  well  taken.  The 
opinion  ot  the  majority  then  protseeds  to 
consider  the  ease  under  review  by  tbia 
appeal  on  Its  merits,  and  in  so  dolus 
copies  almost  in  full  Into  tbe  opinion  Pey- 
ton'a  answer  In  the  caae,  and  ilkewiae  his 
deposition,  while  not  the  allgbteat  notice 
or  conalderation  is  given  to  the  abundant 
record  evidence  flied  in  the  caae.  which 
shows  the  ntter  faHacy  and  inadmiaslblll- 
ty  of  Peyton's  pretenalona.  Peyton  and 
Stuart  made  their  own  contract  fur  the 
sain  and  purchase  of  Peyton's  stock,  and 
reduced  It  to  writing.  It  Is  signed  by 
both  the  parties,  and  tiled  with  the  record. 
It  la  clear,  well-defined,  carefolly  guarded 
In  Its  terms,  and  unamhlgnnua;  and  there 
Is  not  tbe  slightest  Intimation  or  implica- 
tion, even  In  argument,  ot  any  fraud, 
mistake,  or  undue  advantage  In  tbe  execu- 
tion of  the  contract.  Peyton  admits 
that  he  executed  the  paper,  and  tbat 
Stuart  positively  and  persistently  refused 
to  sign  any  other;  and  yet  the  opinion  ot 
the  majority  proceeds,  In  utter  disregard 
ot  the  solemn  written  contract,  to  adopt 
Peyton'a  unsupported  oral  statementa 
outside  of,  and  In  absolute  contradiction 
and  contravention  of,  the  writing,  and 
to  construe  tbe  contract  by  Peyton's  oral 
evidence.  Instead  of  the  plain,  positive, 
and  unmistakable  terms  ot  the  written  in- 
strument, which  construes  Itself,  and 
which,  the  law  says,  cannot  be  varied, 
contradicted,  added  to,  or  taken  from, 
and  which.  If  lawful,  and  made  In  good 
faith,  the  court  aball  enforce  ae  made  by 
the  parties.  Every  contract  lawfully 
made  between  parties  competent  to  con- 
tract and  dealing  on  equal  terms,  or,  as 
the  phrase  la,  "at  arm's  length,"  In  good 
faith,  and  without  fraud  or  mistake, 
which  ia  embodied  in  unambiguous  termf 
In  a  duly-executed  writing,  and  aigned  by 
tbe  partlea  to  It,  Is  Its  own  Interpreter; 
and  the  courts  hare  no  lawful  power  to 
construe  It,  nor  to  admit  any  testlmnn* 
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oatslde  of  Iteeir  to  modify  or  affect  Its 
operatloD.  The  terms  of'  a  valid  written 
contract  cannot  be  contradicted  or  Ta- 
ried,  mncb  leas  sqnarely  contravened,  bj 
parol  evidence  of  what  occarred  between 
tbe  parties  prevlonaly  thereto  or  contem- 
poraneonsly  therewith.  See  Oreenl.  £v. 
e.  Ifi,  and  especially  Bectiona  275,  277*281; 
Wateon  v.  Hart,  6  Qrat.  633;  Towner  v. 
Lncae'Ez'r,  13  Grat.  705;  Woodward  v. 
F<wter,  18  Orat.  200;  SanKSton  v.  Gordon. 
32  Qrat.  755;  Colhonn  Wllaon,  37  Grat. 
MS;  Miller  Fletcher,  16.  418;  Tnsarance 
Co.  V.  Yatea.  28  Grat.  598;  Barnett  v. 
Bamctt.  83  Va.  508,  2  S.  E.  Bep.  733; 
Taifs  Ex'r  v.  Lunatic  Aflylom,  84  Va.  27i», 
4  S.  E.  Kep.  697;  Bailroad  Co.  v.  Duolop. 
88  Va.  352, 10  S.  E.  Bep.  239.  Here  we  have 
two  intelUeent  men  making  a  coDtract. 
wblRb  la  flnuUj  reduced  to  writing,  and 
signed  by  both  parties.  While  cbafferlng 
abont  tbe  terms  of  the  contract,  Peyton 
makes  a  proposition  or  stipulation  which 
he  admits  Stuart  refused  to  pat  In  the 
contract.  Peyton  then  gets  able  counsel 
to  prepare  a  written  contract  paper,  em- 
bodylDgr  bis  rejected  proposal,  which  he 
took  to  Stuart,  and  whicta,  he  says, 
Stnart  refased  to  execute,  and  flatly  re- 
fused to  treat  upon  the  terms  therein  pro- 
posed. When  be  took  to  Staart  this  pa- 
p^r  prepared  hy  his  counsel,  which  Stnart 
Instantly  refected,  and  refused  to  consid- 
er, Stuart  then  bad  In  his  pocket  or  pos- 
session a  paper,  duly  Blgned  by  Peyton, 
KlvlnK  blm  an  option  to  purchase  or  sell 
Peyton'ii  stock  npon  tbe  ezpltdt  terms 
therein  set  forth,  wblcb  Peyton  had 
signed  and  delivered  to  Staart  after  he 
had  taken  it  to  his  counsel,  Col,  Gordon, 
who  added  to  It  the  fourth  and  final 
clause.  Tbe  paper  on  Its  face  gave  an 
option,  which  Staart  was  to  accept.  If  at 
all,  In  wrltiuK  before  3  o'clock  P.  M.  of 
that4ttada7of  November,  1882.  This  he 
did  do  by  signing  the  said  paper :  "  I  ac- 
cept tbe  above.  W.  A.  Stuart."  And 
Peyton  signed  again  tbe  paper:  "Above 
acceptance  In  time.  G.  L.  Peyton.  "  Thas 
making  this  option  paper  tbe  final,  exe- 
cuted, delivered,  and  accepted  contract 
between  them.  Yet  the  opinion  of  tbe 
majority  of  this  court  utterly  wipes  oat 
of  existence  this  solemn,  explicit  contract 
in  writing,  made  and  signed  by  the  par- 
ties, and  makes  for  them  a  new  contract, 
based  entirely  upon  tbe  oral  and  selt-eon- 
tradlctory  testimony  of  Peyton  himself 
only :  and  giving  to  him,  with  a  sweeping 
and  all-embracing  exuberance,  all,  and 
even  more,  tban  be  bad- asked,  and  wblcb 
Staart  bad  pointedly  and  persistently  rw- 
fased,  and  against  wblcb  he  had  prescient^ 
ly  guarded  himself  by  a  solemn,  written 
contract,  which  Is  not  only  uniquely  In- 
duslva  of  the  terms  agreed  and  clearly  de- 
fined, but  which  is  expressly  exclusive  of 
the  claim  set  up  by  Peyton,  and  tbe  very 
exclusion  announced  In  the  opinion  of  a 
majority  of  tbia'  court.  Even  If  language 
were  adequate  to  express  the  amasement 
and  alarm  excited  by  this  spectacle,  we 
are  restrained  by  Judicial  propriety  from 
any  comment,  except  tbe  Inquiry  bow, 
after  this  opinion  of  the  rosjorlty  of  this 
court,  any  parties  In  Virginia  may  or  can 
contract  In  writing,  with  either  safety  or 


confidence  that  their  rights  will  be  con- 
served, and  that  any  contract  which  tha 
human  langai^^e  ean  embody  will  not  b* 
euustrned  away  by  tbe  courts. 

The  Greenbrier  White  Sulphur  Springs 
property  had  been,  up  to  the  2dth  day  ut 
December,  ISHO,  in  tbe  hands  and  under  the 
management  of  various  lessees,  who  were 
syndicates  and  mere  partners ;  and  It  bad 
become  overborne  with  indebtedness  ul 
over  a  half  mlUlun  of  dollars,— nearly 
double  the  estimated  value  of  tbe  prop- 
erty;  and  it  was  Involved  In  litigation  in 
both  the  state  courts  and  federal  courts, 
under  wboee  decrees  it  was  sold  at  public 
auction.  On  the  said  29th  day  of  Decem- 
ber, 1S80,  the  Greenbrier  White  Sulphur 
Springs  Company,  organized  regularly 
under  a  charter  of  incorporation  granted 
by  tbe  state  of  West  Vlrginta,aDd  tbe  very 
next  day,  viz.,  December  SO,  1880,  they  is- 
sued to  the  various  stockholders.  In  pro- 
portion to  their  respective  subscriptiims, 
certificates  of  stock  to  theamountot  $150,- 
000  of  capital  stock,  fully  paid  ap.  Three 
hundred  and  seventy-five  nhares  of  the 
said  stock  bad  been  subscribed  for  by  Pey- 
ton, but  the  certlflcatesof  said  stock  were, 
by  agreement  between  Peyton  and  Stuart, 
turned  over  to  Stuart  as  collateral  secu- 
rity for  tbe  subscription  money  for  the 
stock,  the  whole  of  which  (917,500)  bad 
been  advanced  and  paid  by  Stuart  for 
Peyton,  who  up  to  this  day  has  never 
paid  a  dollar  for  the  same.  Peyton  gave 
his  negotiable  notes  for  tbe  said  advance- 
ments, which  Stnart  carried  for  him,  nntil 
by  tbe  Interest  and  discounts  paid  by 
Stunrt  It  amounted  on  November  4, 1882, 
to  919,000.  This  was  tbe  cost  of  tbe  ac- 
quisition of  the  said  stock  to  Peyton,  and 
these  negotiable  notes  of  Peyton  were 
Peyton's  papers,  referred  to  In  the  follow* 
lug  contract,  and  which  were  all  paid  by 
Stnart,  and  returned  to  Peyton.  On  tho 
4th  day  of  November,  1882.  the  day  npon 
which  the  Greenbrier  White  Sulphur 
Springs  Company  leased  tbe  property  to 
H.  PhcebuH,  tbe  folltiwlng  paper  was  ez^ 
cuted:  "I.George  L.  Peyton,  do  hereby 
sell  to  W.  A.  Stuart  my  stock  In  tbe 
Greenbrier  White  Sulphur  Springs  Com* 
pany,  of  West  Tii^lnia,  on  the  basis  ol 
cost,  which  cost  is  represented  by  my  notea 
in  the  hands  of  said  Stuart,  and  the  mat< 
ter  of  discount  and  Interest  paid  for  me  by 
said  Stuart.  These  notes  are  to  be  re- 
turned to  me  as  paid  out.  In  addition  to 
the  above,  said  Stuart  is  to  pay  my  debt 
CO  Dr.  Moorman,  (of  about  9^,000,)  and 
enough  in  addition  to  make  tbe  sum  of 
95,000,  within  ten  or  fifteen  days.  This 
contract  is  binding  on  me  until  8  o'clock 
this  p.  u.,  between  now  and  which  time 
said  Stuart  Is  to  accept  the  same  In  writ- 
ing. If  he  so  elects,  and  place  aeld  writing 
of  acceptance  In  my  bands.  Foarth.  In 
addition  to  the  above,  It  is  further  agreed 
that  said  Stuart  will  pay  to  said  Peyton 
the  amount  of  his  (Peyton's)  uncollected 
salary  lor  the  present  year  uptothelst 
day  of  January,  inclnding  the  amount  of 
board  bill  for  Stuart  and  family  at  tbe 
White  Sulphur  Springs  during  tbe  past 
sunimer,  which  was  paid  by  said  Peyton 
lor  Stuart,  and  credited  to  tbe  one  fourth 
of  tlia  auperlntendeot's  salary  to  which 


Digitized  by 


Google 


164 


60UTHEASTEBN  BEFOBTEB,  Vol.  1& 


(Va. 


aaldStaart  was  by  cou  tract  en  titled.  Wit- 
□  eM  my  hand  and  seal.  November  4,  1882. 
Gborob  L.  Peyton.  [Seal.]"  "I  farther 
agree  to  pat  do  obstacles  In  the  way  o{ 
eald  Stuart  and  bis  associates  In  tbelr 
eHorta  to  refsalu  and  hold  tbe  control  ol 
said  Greenbrier  White  Snlphar  Spriuga. 
Okobok  L.  Pktton.'*  **I  accept  ttaeahuTe. 
W.  A.  ftTUAET.**  "November  4th,  1882. 
Above  acceptance  In  time.  Georgb  L. 
Peetto.v.  "  The  furegolog  contract  tras 
put  first  In  tbe  lorm  of  an  option,  because 
Stuart  did  not  wish  to  buy  Peyton's  stock 
himself,  but  that  Phmbus  might  become 
the  purchaser,  and  thus  be  Interested  as  a 
atockholder,  aa  well  aa  a  lessee,  of  the 
Greenbrier  White  Sulpbar  Springs  prop- 
erty. Accordingly  he  that  same  day  sold 
aud  transferred  to  P.b(Bbus  the  stock 
which  he  had  bougbt  from  Peyton  for  the 
price  or  coat  oT  itas  set  forth  in  tbe  option 
contract.  Peyton  files  witb  his  answer  a 
paper  signed  by  Stuart  alone,  which  does 
not  bind  Peyton,  and  does  not  transfer 
.the  stock,  and  which  shows  on  Its  face 
that  it  Is  a  hurried  memurandum  or  sub- 
stantial duplicate  of  tbe  transaction  be- 
tween Peyton  and  Stuart  evidenced  by 
the  option  paper,  to  which  It  obviously 
refers  in  its  very  terms:  "Richmond,  Va., 
November  4,1882.  1  have  thlK  day  bouglit 
of  George  L.  Peyton  hlsstock  In  the  Green- 
brier White  Sulphur  Springs  Company  on 
the  basis  of  cost  and  $5,00u.  I  am  to  give 
him  up  his  paper.  Including  discount  and 
Intereet  pald.and  pay  Dr.  Moorman  aoout 
f4,000,  and  enough,  In  addition,  to  make 
95,000.  Said  Peyton  la  to  have  his  salary 
on  tbe  1st  of  January,  so  fur  as  it  has  not 
been  realized  from  the  company,  after  tak- 
ing from  his  account  and  charging  back 
to  said  Stoarc  any  board  bill  against  said 
Stuart  or  his  family  which  has  been 
charged  to  said  Stuart.  Said  Peyton  Is 
to  throw  no  obstacle  In  the  way  of  said 
compauy  regaining  or  holding  possession 
of  their  property,  and  I  release  any  claim 
]  have  to  any  of  his  salary.  Any  amount 
I  pay  said  Peyton  on  his  salary  I  am  to 
hold  as  a  debt  against  the  Wliite  Sulphur. 
W.  A.  Stuar?."  Peyion  claims  that  this 
paper  Is  the  contract  by  which  be  sold 
and  Stuart  bought  hlu  stock;  and  that, 
though  It  does  not  either  contain  or  Im- 
port any  release  to  him  and  aBsumption 
by  Stuart  uf  his  indebtedness  and  liabil- 
ities as  colndorser  upon  the  papers  of  the 
Greenbrier  White  Sulphur  Springs  Com- 
pany, yet  that  Stuart  agreed  verbally  to 
give  him  the  protection  from  all  liability 
for  the  debts  of  the  said  company.  Be- 
sides tbls  bold  assertion  of  his,  In  direct 
and  wholesale  contravention  ol  his  writ- 
ten contract,  there  Is  no  vestige  or  sem- 
blance of  evidence  In  tbe  record  to  give  to 
his  statement  even  a  tinge  of  probability, 
even  If  It  were  admissible  at  all :  and  Pey- 
ton said  Stewart  gave  no  reason  for  re- 
fusing to  sign  the  paper  giving  him  this 
protection  or  Immunity  from  his  llahiiities 
as  Indorser  upon  the  paper  of  tne  Green- 
brier White  Sulphur  Springs  Company, 
which,  out  of  abundant  caution,  he  had 
Col.  Gordon  prepare  lor  him,  and  that 
he  did  not  ask  Stuart  why  he  refused  to 
put  In  writing  what  he  had  agreed  to  ver- 
bally: while,  on  the  other  band,  Stuart 


positively  and  emphatically  denies  that 
he  at  any  time,  verbally  or  in  writing, 
agreed  togive  Peyton  protection  from  the 
debts  of  the  company,  declaring  (wbat 
Peyton  himself  proves)  that  he  "fiatly  re- 
fused to  do  so, "  over  and  over  again,  und 
that  nothing  was  ever  written  or  spoken 
which  Peyton  conld  drawaiich  an 
inference;  that  It  was  absolutely  untroa 
that  he  ever  admitted  to  Peyton  that  the 
words  "basis of  cost"  in  tbe  pai>er  filed  by 
Peyton  were  used  or  intended  to  release 
Peyton  from,  or  protect  him  against,  lia- 
bility for  the  debts  of  the  company,  or 
that  they  were  In  fact  so  u^ed,  or  that 
they  were  at  tbe  time  the  paper  was  given 
supposed  to  be  ausceptlble  of  any  such 
eonstrnctlon.  The  option  paper  embodies 
a  complete  contract,  signed  by  both  par- 
ties, and  binding  both;  while  the  paper aa- 
eerted  by  Peyton  to  be  the  contract  t)e- 
t  ween  him  and  Stuart  Is  signed  by  Stuart 
alone,  and  binds  Peyton  to  nothing.  Ja  It 
credible  that  Stuart  woDld  have  closed  tfas 
contract,  and  reposed  his  tltletothe stock 
purchased,  upon  a  mere  memorandum 
given  to  Peyton,  taking  nothing  from 
Peyton  by  which  Peyton  would  be  bound 
to  let  him  hare  thn  stock  upon  tbe  terras 
agreed;  and  Chat,  too,  when  his  avowed 
object  was  to  procure  from  Peyton  a  pa- 
per upon  tbe  presentation  of  which  to 
Phoebus  he  could  Induce  FboBbua  to  l»e- 
come  tbe  purchaser?  Is  It  credible,  or 
even  possible,  that  Peyton,  after  Stuart's 
positive  and  unqualified  rejection  of  his 
Importunity  that  Stuart  should  stipulate 
for  his  exemption  from  and  Stuart's  as> 
sumption  of  Peyton's  liabilities  as  Indoraer 
for  the  Greenbrier  White  Sulphur  Springs 
Company,  and  after  8taarf.s  refosal  to 
sign  or  consider  tbe  paper  which  CoL 
Gordon  had  prepared  for  Peyton,  giving 
him  this  exemption  and  protection,  and 
which  he  took  to  Staart  becaaae  he 
thuaght  "It  would  be  safer  to  have  In 
writing"  wbat  had  been  verbally  agreed, 
should  have  contented  himself,  without 
a  word  of  inquiry  from  him  or  expla- 
nation [rum  Stuart  why  he  refused  to 
put  In  writing  what  he  had  agreed  to 
verbally,  with  only  the  paper  containing 
the  words  "  basis  of  cost"  as  bis  protec- 
tion? Is  It  possible  orcredlble  that  If  the 
words  "basis  of  cost,"  In  the  paper  which 
Peyton  assiTts.  were  (as  he  alleges)  un- 
derstood and  agreed  between  Stuart  and 
himself  to  mean  that  he  was  to  be  pro- 
tected against  bis  fixed  liability  tor  the 
debts  of  tbe  company,  and  that  Stuart 
was  to  assume  them,  be  (Peyton)  should 
have  subsequently  signed  the  option  pa- 
per, and  delivered  It  to  Stuart,  witb  the 
explanatory  ^orda  following  "basis  of 
cost,"  "which  cost  Is  represented  by  my 
notes  In  the  bands  of  said  Stuart,  and  the 
matter  of  discount  and  Interest  paid  for 
me  by  said  Stuart?"  But,  leaving  out  of 
view  all  the  argumput  of  probabilities  and 
congruitles,  it  Is  difficult  to  understand 
how  the  words  "basis  of  cost"  can  be  held 
(as  they  have  been  held  in  the  opinion  of 
the  majority  of  the  court)  to  mean  that 
Peyton  was  to  be  protected  against  his 
liability  as  Indorser  for  the  Greenbrier 
White  Sulphur  Springs  Company,  when 
(as  Is  clearly  demonstrated  in  the  cummli. 
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siouer'n  report)  that  liability  conld  not 
possibly  bare  entered  lu to  or  been  consid- 
ered part  of  tbe  cost  ot  ble  atoek,  whicb 
was  Issued  to  him  as  tull-pald  stock,  and 
assigned  by  him  tn  Stuart  an  collateral 
stiCDrfty  for  the  subscription  price  of  ob- 
taining that  stock  (every  dollar  of  which 
had  been  advanced  tor  him  by  Stuart) 
previously  to  his  Raid  Indursements  on 
the  paper  Issued  by  tho  Greenbrier  White 
Sulpnnr  Sprlu^s  Company.  Jo  the  opin- 
ion of  the  majority.  It  Is  beld  that  the 
money  borrowed  open  tbe  notes  of  the 
Greenbrier  White  Sulphur  Springs  Com- 
pany, (which  was  a  corporation,  and  not 
a  partnership,)  which  were  ludoraed  joint- 
ly by  Peyton  and  Stuart,  havioic  been  used 
in  the  Improvement  of  tbe  property,  con- 
stituted, to  the  extent  ol  Peyton's  liabil- 
ity tfaereoD,  a  part  of  tbe  coat  of  the  stoctt 
sold  by  Peyton  to  Stuart;  yet  It  clearly 
appears  In  tbe  record  that  nut  one  of  the 
notes  on  which  Stuart  claims  contribution 
from  Peyton  as  colndorser,  nur  the  note 
GO  which  he  claims  that  Peyton  Is  liable 
to  him  as  prior  Jndoraer,  was  executed  ur 
tedoraed  by  Peyton  nnUI  long  after  Pey- 
ton's Bbares  of  stock  were  Issued  to  and 
held  by  him  as  full-paid  stock;  and,neTer- 
theletts,  this  opinion  of  the  majority  of  this 
court  huids  thattbe  stockholders  of  a  cor- 
poration, after  having  paid  for  and  re- 
ceived all  tbe  shares  for  which  they  sub- 
scribed,can,  by  subRcquently  Indorsing  for 
the  company's  accommudatlon,  treat  any 
amount  that  they  may  be  compelled  to 
pay.  twcause  of  such  Indorsement,  as  a 
part  of  thfl^cost"  of  that  stock,  when 
the  money  borrowed  by  the  corporation 
has  been  used  In  Improving  the  property, 
not  of  tbe  stockholders,  but  of  the  corpo- 
ration Itself.  This  may  he  true  as  to  tbe 
«ale  by  a  partner  of  his  interest  In  a  part- 
■erstaip,  OD  "the  basis  of  cost,"  without 
saying  more;  but  It  cannot  possibly  be  so 
as  to  a  sale  of  stock  In  a  corporation, 
which  differs  from  a  partnership  In  many 
nseotidi  and  conspicuous  particulars.  A 
corporation  is  a  legal  entity,  quite  and 
wholly  independent  of  theindividual.stock- 
holdcra  therein ;  and  an  Indoralng  stock- 
holder ul  a  noteof  the  corf'oratlon  can  set 
up  any  defense  thereto  which  a  stranger 
eoald  maintain  against  any  holder  of  the 
note,  even  though  tbe  holder  be  a  coln- 
dorslng  stockholder.  Partuers  are  bound 
tuintly  and  Bevcrally  out  ot  tbeir  private 
estate.  If  necessary,  for  all  partnership 
dPbts:  but  a  stockholder  of  paid-up  stock 
in  acorporatlun  Is  not  bonnd  for  any  part 
of  tbe  corporate  debts.  A  partner,  as  to 
the  property  of  the  concern,  tins  an  undl- 
rfdcLl  ownership  therein,  and  in  all  Im- 
(irov'^iiients  thereon  ;  but  a  stockholder  in 
acorpuratlon  has  no  individual  Intt^rest 
in  or  liability  for  the  property  of  tbe  con- 
cern or  its  debts.  The  "basis  of  cost of 
4tock  In  a  corporation  could  not  keep  on 
iwelllng  Indefinitely,  as  between  the  cor* 
poratlon  and  the  Individual  stockholders, 
after  the  stock  Is  paid  for  in  full,  and  cer- 
tlflcates  of  stock  Isaaed  and  held;  and, 
even  though  It  were  true  (as  the  commis- 
sioner in  his  report  shows  that  it  Is  not) 
that  the  proceeds  of  tlie  notes  Indorsed 
for  tbe  corporation  by  Peyton  and  Stuart 
and  otbera  wen  used  by  the  corporation 


in  making  Improvements  of  Its  own  prop- 
erty,  yet  it  must  be  remembered  that  the 
men  composing  the  corporation  were  not 
partners,  but  stockholders  and  corpora- 
tors, having  no  individual  Interest  in  the 
said  property  or  the  Improvements  there- 
on. 

It  appears  by  report  of  Commissioner  W. 
J.  Leake  that  the  Greenbrier  White  Sulphur 
Springs  Company  was,  on  the  4th  day  ol 
November,  1882,  bopelesBly  IhsoWcnt;  that 
Its  known  and  admitted  debts  exceciledthe 
value  of  its  assets  of  every  description 
by  the  sum  of  9828,000.48;  and  yet.  by  a 
forced  and  unnatural  construction  of  the 
words  "basis  of  cost,"  used  in  a  written 
contract  for  tbe  sale  and  purchase  of  Pey- 
ton's stock  in  that  insolvent  company  on 
that  day,  1  which  had  cost  Peyton,  with 
Interest  and  discounts,  all  advanced  and 
paid  for  htm  by  Stuart,  $19,000.)  Stuart  Is 
now  adjudged  by  this  eoart,  reversing  and 
annulling  the  judgment  and  ascertaln- 
mentof  the  commissioner  and  jndge  ot  the 
circuit  court  uf  Augusta  county,  to  have 
assumed,  by  tbe  words  "basis  of  cost."  to 
pay,  for  this  totally  wortbleaa  stock,  all 
of  Peyton's  liabilities  as  Indorser  for  the 
Greenbrier  White  Snlphur  Springs  Com- 
pany, amounting,  with  the  flU.UOO  ad- 
vanced for  Peyton  by  Stuart  for  the  said 
stock,  to  the  enormous  sum  of  $73,776.18; 
and  that,  too,  when  tbe  record  distinctly 
shows  that  8tnart  could  at  any  time 
up  to  the  day  before  November  4,  188:1, 
(when  be  la  adjudged  to  have  done  tbie 
Idiotic  aud  Incredible  tblng,)  have  sold  or 
bought  Peyton's  said  stock  for  the  price 
fixed  by  Peyton  in  a  written  authority 
given  by  falm  to  Stuart,  $22,500.  This 
paper  was  produced  and  flleU  hy  Peyton 
himself  on  the  cross-exsmlnatlon  of 
Stuart,  as  follows :  "  White  Sulphur 
Springs,  Greenbrier  County,  West  Vir- 
ginia. .\ugURt  SUth.  1883.  1  have  taken 
authority  to  sell  the  stock  of  G.  Ij.  Peyton 
In  the  Greenbrier  White  Sulphur  Springs 
Company  on  terms  which  I  may  approve. 
These  terms  are  sixty  cents  on  the  dollar, 
and  relieve  said  Peyton  from  tbe  extra 
charge  upon  his  salary  for  carrying  his 
paper,  except  that  said  Peyton  has  under- 
taken to  pay  the  bill  of  (self)  himself  and 
family  tbln  summer  at  tbe  White  Sulphur, 
to  go  OS  a  credit  on  said  charge.  That  is, 
If  I  sell,  1  am  to  make  no  Inrther  claim  to 
bis  salary  than  the  bill  aforeRald.  Tbe 
authority  to  be  In  force  for  sixty  days. 
W.  A.  Stuaht." 

In  the  face  of  this  paper  In  the  record, 
(  which,  be  It  remarked,  cootalns  no  stlpn- 
latton  of  the  remotest  Implication  that 
Peyton  was  to  be  relieved  from  his  liablll- 
tlc»  as  Indorser  upon  the  paper  of  the 
company,)  the  opinion  Fpeaks  of  Peyton's 
stock  as  being  worth  $40,000,  (of  which 
there  Is  no  proof  whatever  except  Pey- 
ton's unsupported  statement;)  and  at^ 
gues  (adopting  Peyton's  statement)  that 
It  Is  Inconceivable  that  Peyton,  who  had 
very  recently  refused  to  sell  his  interest 
for  $40,000,  should  have  been  wllUag  to 
sell  to  Stuart  at  $19,000.  It  Is  to  us  utterly 
astounding  that  this  assertion  and  at- 
tempted argument  could  have  been  made 
in  the  opinion  of  the  majority  with  this 
paper  In  the  record   before  it,  ahuwlug 
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thet,  for  several  months  prior  and  op  to 
the  4tta  or  November,  1882,  Pe^toD  was 
anxloas.  and  Stuart  had  been  trying,  to 
find  a  parchaser  tor  Peyton's  stock  at  60 
cents  on  tbe  dollar.  Stoart,  a  man  of  nn- 
iisaal  Intelllgwce,  bosiness  capacity, 
grasp,  and  thoroasb  kn,ow)edge  of  all  the 
details  of  the  indebtedness  ol  the  Green- 
brier White  Solphnr  Springs  Company, 
and  tbe  valae  of  all  of  Its  assets  upon 
wbicb  be  bad  Hens  (or  9417,725.17.  know- 
ing tbat  theatock  of  the  company  was  not 
worth  a  dollar  on  tbe  market,  yet,  with 
an  eye  to  the  speculative  value  and  pi'oper 
mnnaKement  of  the  Immenne  propeity, 
nas  anxious  to  get  rid  of  Peytun  as  the 
manager  or  superintendent  ol  the  enter- 
prise, and  to  get  the  property  under  the 
management  of  Pbcebus,  an  hotel  man  of 
great  wealth,  experience,  and  wide  fame, 
and  especially  to  get  tbe  property  ont  ot 
tbe  bands  uf  Peyton,  as  curator  or  re- 
ceiver ol  Judge  JACK30N*a  coort  in  West 
Virginia,  and  thereby  to  rescue  the  prop- 
erty trom  further  litigation,  into  which 
he  suspected  It  had  been  precipitated  by 
Peyton's  Instlgatiun.  He,  therelore.  hav- 
ing already  paid  for  Peyton  919.000  on  tbe 
'*co8t'*  or  acqulnltlon  of  the  stock  to  Pey- 
ton, became  bimselt  the  purchaser  of  Pey- 
ton's stock  on  4th  of  November,  1882.  for 
the  cost  to  Peyton,  919,000,  plus  a  bonus 
ot  95,000,  and  a  release  to  Peyton  of  his 
contract  claim  to  a  part  of  Peyton's  sal- 
arv  as  superintendent,  making  in  all  over 
924,000,— a  clear  profit  ot  over  95,000  on 
917,r)00  cost  ot  stock  tor  which  he  had  sub- 
serlbed,  but  for  which  he  had  never  paid 
one  cent.  Tet  the  opinion  of  the  majority 
of  this  conrt  winds  op  with  the  pathetic 
summary:  "  He  [Stuart]  began  this  con< 
troversy  by  which  he  has  caused  alt  his 
contracts  with  Peyton  to  bo  set  at 
naught,  •  »  »  but,  sweeping  away 
every  defense  set  op  by  Peyton,  be  has 
overwhelmwl  blm,  by  the  help  ot  the  com- 
mlsslonei'  and  the  circuit  court,  nnder  a 
load  of  debt  of  970,000  and  more,  on  ac- 
count of  theee  very  debts  of  the  company 
which  passed  under  his  control  Into  his 
hands,  and  which  be  agreed  to  pay  with 
the  property  turned  over  to  him.  He  has 
all  of  Peyton's  interest  In  the  Springs 
property,  and  holds  Peyton  bound  for  the 
debts  contracted  by  the  company  In  mek- 
ing  tbe  Springs  property  what  It  Is,— has 
Peyton's  935,000  worth  ot  furniture  (by 
his  own  valuation)  tor  nothing." 

Here  Is  a  solemn  deliverance  of  the  ma- 
jority of  this  court,  upon  the  record  In  this 
case,  that  Stuart,  (as  "John  Doe"  might 
have  done,]  by  the  purchase  of  Peyton's 
917,500  of  worthless  stock  In  an  Insol- 
vent Incorporate*}  company,  by  the  mere 
nse  of  the  words  "basis  of  cost"  Id  a 
written  contract,  agreed  to  pay  970,000  and 
more  of  Peyton's  Individual  llabliltlea  as 
IndorHer  on  the  notes  ot  tbe  Greenbrier 
White  Sulphur  Spring*!  Company,  and  to 
do  It  with  the  property  (917,500  of  worth- 
less stock)  turned  over  to  blm  by  Peyton, 
for  which  Stnart  had  already  advanced 
the  whole  cost,  and  ot  which  he  already 
had  posseEsion,  and  a  Hen  as  collateral 
security  by  assignment  from  Peyton. 
Peyton  had  no  IntercHt  whatever  In  the 
Sorkngs  property ;  and  all  that  was  ever 


"turned  over"  to  Stuart  by  Peyton  was 
worthless  stock,  and  the  privilege  of  pay- 
ing. In  addition  to  the  919,000  which  he 
had  already  paid  for  Peyton,  a  bonna  ot 
over96,000.  A8to'*Peyton*8986^worth 
of  turnltnre,'*  which  the  opinion  saya  Sto- 
art >*ba8  tor  nothing,"  the  record  abuwa 
(what  the  commissioner  reports)  tbat  tba 
^old  furniture  purchased  of  George  X«. 
Peyton  A  Co.  (an  extinct  partnership) 
by  a  new  syndicate  or  partnership  of 
which  Peyton  waa  himaelf  a  member,  did 
not  form  any  part  of  the  basis  on  which 
tbe  Greenbrier  WhlteSulphurSprings Com- 
pany, organiteA  as  a  chartered  corpora- 
tion,issued  the  9150,000 ot  paid-up  stock;" 
and  "  that  as  to  this  old  furniture,  or  even 
its  use,  or  the  pnrcbase  money  thereof, 
said  George  L.  Peyton  Individually  had 
not  a  Bingle  dollar's  Intereat  therein,  tbe 
whole  of  Bald  purcbaaa  money  havlns 
gone,  aa  far  as  It  would  reach,  towards 
the  payment  ot  tbe  debts  ot  tbe  late  firm 
of  George  L.  Peyton  &  Co.  * 

In  1870,  and  tor  several  years  previously, 
tbe  White  Sulphur  Springs  property 
was  In  litigation,  and  under  the  control 
and  custody  ot  the  federal  courts  of  West 
Virginia;  and  a  partnership  firm,  George 
I>.  Peyton  ft  Co.,  composed  ot  R.  H. 
Catlett,  J.  Frederick  Effinger.  George  L. 
Peyton,  and  others,  were  lessees  ot  the 
Springs  property  from  tbe  said  court, 
until  It  was  sold  under  a  decree  of  that 
court,  on  the  Slst  day  of  March,  1880,' 
when  tbe  property  waa  bought  tor  the 
bid  of  9840.000  by  Stnart  lor  a  syodicata 
or  partnership  composed  of  himself,  Pey- 
ton. Mathens,  Camden,  and  Thompson. 
On  the  let  of  May,  1880,  this  association 
nf  Individuals  bought  tbe  personalty  from 
the  former  lessees,  George  L.  Peyton  ACu., 
consisting  of  old  furniture,  carriages,  live 
ato''k,  and  other  equipment,  at  tbe  price 
ot  935,000.  For  this  old  furniture,  etc.. 
there  was  a  salt  brought  and  a  recovery 
had,  in  tha  anlt  of  Efflnger,  etc.,  against 
Stnart  and  bla  said  associates,  (ot  whom 
Peyton  was  one,)  of  927,519.30;  of  which 
Stuart  paid  his  own  third,  9B.173.10}{,  aud 
Peyton's  third,  99.173.103j;,  and  Camden 
aud  Thorapsou  paid  their  third.  This  la 
the  history  of  "Peyton's  935.000  worth 
ot  furniture,"  which  the  opinion  ot  the 
roaiority  says,  so  toucblngly,  Stuart  "baa 
tor  nothing." 

The  organized  chartered  corporation, 
the  Greenbrier  White  Sulphur  Sprlnga 
Company,  never  bought  the  old  furniture; 
"and  Stuart's  only  relation  towards  It 
was  the  same  as  that  ot  Peyton,  his  asso- 
ciate In  the  purchase,  and  the  bigh  privi- 
lege of  paying,  not  alone hlsown  adjudged 
onc-tbird  liability  therefor,  but  that  of 
Peyton  withal,  at  the  suit  ot  George  1^. 
Peyton  ft  Co.'s  creditors.  But,  more  than 
thit), — if  more  were  not  superfluous, — la 
the  suit  of  EtUnger,  etc.,  v.  Stuart,  Pey- 
ton, and  others,  In  the  circuit  C3urt  ot 
Augusta  county,  tor  the  balance  due  on 
the  pnrchase  ot  tbe  furniture  of  Geonn 
L.  Peyton  &  Co.,  a  final  decree  was  ren- 
dered five  years  before  these  suits  of  Stnart 
against  Peyton  were  Instituted,  (from 
which  no  appeal  was  ever  taken,)  subro- 
gating Stuart  to  the  rights  of  the  receiv- 
er against  Peyton  for  hia  contrlbotlva 
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tbare  of  the  recovery,  which  was  paid  by 
Staart  for  bim,  and  declarlne  that,  as  to 
the  abare  of  Peyton  so  paid  by  Stnart, 
Peytoo  and  Stuart  occdpy  tbe  relation  of 
principal  and  aarety."  "TbuRlt  Incnntest- 
ably  is  plain  that  Peyton's  liability  to 
Btuart  fur  bis  contrlbutlve  sfaare  ot  tbe 
recovery  lor  tbe  balance  due  for  the  fur- 
niture bought  Irom  the  old  partnersbip 
ol  Oeorxe  L.  Peyton  &  Co.  la  rea  Judi- 
eata;  Peyton  having.  In  that  anlt,  put 
the  very  matter  In  iHBue  upon  precisely 
theKround  upon  which henowlosiststhat 
be  la  not  liable  to  contribution  In  this 
eaae  under  review.  And  this  decree,  sub- 
rogating Stuart  to  the  rights  ot  tbe  re- 
ceiver against  Peytoo,  is  tbe  lien  upon 
which  tbe  creditors*  bill  suit  ol  Stnart 
against  Peyton  Is  founded;  together 
with  a  judgment,  which  was  also  audited 
In  that  said  suit,  rendered  In  favor  of 
Stuart  against  Peytun  some  tvu  years 
before  these  suits  for  cootrlbution  were 
brought  by  Stuart  against  Peyton."  Tbe 
opinion  of  the  majority  Bays,  and  lays 
great  stress  upon  It,  that  "Mr.  .Stuart  tes- 
tifies that,  early  in  1881.  Camden  and 
TbompaoD  sold  their  stock  to  U.  A.  Lan- 
caster on  tbe  basis  of  cost."  Upon 
turning  to  that  sale  by  Camden  and 
Thompson  of  their  stock  In  this  company, 
which  Stuart  says  was  upon  the  "basis  of 
coRt,"  we  find  that  Mr.  Stuart's  detinitton 
of  this  term  Is  when  It  does  not  affect  him. 
And  then,  because  the  written  contract  ot 
sale  between  Lancaster  and  Camden  and 
Thompson  (made  early  In  1881.  when  tbe 
Greenbrier  .  White  Sulphur  Springs  was 
prospering,  and  not  then embarrasseil  and 
discredited  by  litigation)  contained  an 
expressed  etlpulation  for  the  assamption 
by  Lancaster  of  the  liability  of  Camden 
aud  Thompson  as  tndorsers  on  the  paper 
of  tbe  company,  the  triumphant  nonwqr* 
nftorla  asserted,  that  Stuart,  In  referring 
to  this,  more  than  six  years  afterwards, 
thereby  admitted  that  the  words  "basis 
of  coat,"  In  bis  contract  with  Peyton, 
meant  that  be  thereby  assnmed  to  pay  all 
of  Peyton's  enormous  outstanding  liabili- 
tlea  as  Indorser  for  tbe  Oreenbrier  White 
Sulphur  Springs  Company.  Tbe  contract 
bet  ween  Lanca  s  ter  and  Ca  mden  and 
Thomption  con  tulned  this  stipulation. 
It  la  enough,  logically,  to  say  that  the 
written  memorandum  of  cuotract  given 
by  Stuart  to  Peytun  does  not  contain  It, 
even  leaving  out  of  view  the  contempo- 
raneously ezecnted  contract  signed  by 
both  Peyton  and  Stnart,  which  carefally, 
guardedly,  and  withev^dentfoTecastsuye: 
"On  the  basis  of  cost,  which  cost  Is  repre- 
sented by  my  notes  In  tbe  bands  of  said 
Btuart,  and  the  matter  of  discount  and 
interest  paid  for  me  by  salcl  Stuart." 
But  it  Is  unfortunate  that,  when  tbe 
opinion  of  tbe  majority  of  this  court  un- 
dertook to  quote  the  exact  statement  of 
Stnart,  and  to  make  It  tbe  basis  of  a 
cmsbfng  conclusion  against  Stnart,  It  did 
not  quote  him  either  accurately  or  Justly. 
Hr.  Stnart  did  not  say:  "Camden  and 
Thompson  sold  their  stock  to  B.  A.  Lan- 
caster on  the  basis  of  cost."  But  most 
essentially  different.  In  terms  and  la  sub- 
stance, be  did  eay:  "Very  early  in  1881, 
Camden  and  Thompson  sold  out  their 


stock  to  Lancaster  or  Lancaster  ft  Co., 
on  the  basU  ot  cost,  or  cost  and  Interest, 
amounting  to  $18,876,  as  of  May  8L  1K81." 
Not  only  did  he  not  say  "on  tbe  basis  ot 
cost,"  and  stop  there,  but  he  said,  "on 
the  basis  of  cost,  or  cost  and  Interest, 
amounting  to,"  etc.;  and  be  was,  at  the 
time  and  in  tbe  very  suit  In  which  this  dep- 
osition was  given.  Insisting  that  tbe  word* 
"baala  of  cost,"  In  tbe  memorandum 
wblcb  be  bad  given  to  Peyton  five  years 
before,  did  not.  and  were  not  Intended  to. 
Import  Indemnity  to  Peyton  and  as- 
sumption by  him  of  Peyton's  liabilities  as 
Indorser  on  the  paper  of  tbe  Greenbrier 
White  Sulphur  Springs  Company. 

Tbe  majority.  In  arriving  at  tbe  conclu- 
sion announced  In  their  opinion,  have  not 
only  adopted  tbe  oral  statements  of  Pey- 
ton absolutely,  and  have  totally  disre- 
garded Stuart's  testimony  and  Peyton's 
written  contract  in  direct  conflict  with 
his  unsupported  parol  statements,  but 
tbey  have  utterly  Ignored  the  rule  that 
when  two  papers  (as  these  were)  are  exe- 
cuted at  the  Bume  time,  as .  parts  of  the 
same  transaction,  by  and  between  the 
same  parties,  toucbln;;  the  Barae  subject- 
raatter.any  actual  or  supposed  ambiguity 
that  may  be  In  either  of  them  must  be  ex- 
plained by  the  other,  and  not  by  parol 
evidence:  and,  a  fortiori,  not  by  tbe  mere 
allegations  of  one  of  the  parties  to  tbe 
written  Instrument,  In  direct  and  diamet- 
rical contravention  of  It.  It  Is  wholly  Im- 
material, In  legal  effect,  wblcb  of  these  pa- 
pers— the  option  contract  or  the  Peyton 
paper— was  written  first.  There  Is  no 
conflict  between  them,  aud  they  were  both 
executed  In  a  few  minutes  (as  Peyton 
says)  as  parts  of  the  same  transaction; 
and,  as  matter  of  law,  It  there  were  (as 
there  Is  not)  essential  contrariety  be- 
tween them,  the  option  contract,  signed 
by  both  Peyton  and  Stuart.  Just  as  tbe 
negotiations  ended  and  tbey  wereseparat- 
Ing.  both  In  a  hurry  to  catch  departing 
trains,  would  betbeconsunimtition  and  the 
evidence  of  their  contract.  There  is  no 
connection  or  relation  between  tlie  shares 
of  stock  held  by  a  stockholder  in  an  Incor^ 
porated  company,  and  tbe  liabilities  and 
debts  Incurred  by  that  Individual  stock- 
holder, whether  they  be  In  aid  of  the  corpo- 
rate enterprise  or  otherwlBe;  andlt  patises 
all  understanding  how  It  can  be  held  (as 
the  opinion  of  the  majority  does  hold) 
that  the  purchase  ot  shares  of  stock  upr 
on  the  "basis  of  cost"  of  the  acquisition  of 
that  stock  Implicates  and  obligates  the 
hapless  purchaser  to  assume  all  the  lia- 
bilities, actual  and  contingent,  which  may 
have  been  already  or  subsequently  In- 
curred by  tbat  stockholder's  Indorsements 
of  the  paper  ot  tbo  corporation.  When 
this  Idea  first  entered  Peyton's  head  or 
heart  does  not  appear;  but  It  was  cer- 
tainly after  the  29th  of  September.  1S83, 
when  be  gave  his  deposition  In  the  salt  of 
Hodges &Bro.  v. Greenbrier  White  Snipbor 
Sprint{B  Company,  In  the  United  States 
court  at  Charleston,  W.  Va.,  In  which  he 
flies  bis  petition  as  one  of  tbe  Indoi-sers 
for  the  said  company,  and  in  his  deposi- 
tion says:  "I  am  Jointly  bound  as  indors- 
er with  W.  A.  Stnart  and  H.  H.  Mathews 
on  a  number  ot  negotiable  notes  made  by 
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tbe  Greenbrier  Wblte  Snlpbar  Bpriiisi 
Company,  nggngHt\ng  about  tWiOOO;" 
9Dd.  after  griving  a  llfit  of  tbe  notes,  be 
says:  "Some  of  tbcwe  nutea  bare  been  as- 
Blgrned  tu  W.  A.  Stuart,  wbo  la  now  the 
owner  tberent,  and  bolda  me  Jolutly  liable 
Fortbem.**  Neither  In  tbia  deposition,  nor 
In  tbejwtltluD  tiled  by  him  In  tbla  antt, 
does  FeytoA  make  tbe  sUgbteBt  Intima- 
tion that  Stuart  bad  agreed,  or  was 
bound,  to  protect  him  agaTnat  hiBllabllity 
an  Joint  Indoreer  on  these  notes.  And 
more  than  five  years  after  tbe  sale  ot  tbe 
stock  to  Staart  by  the  eontraet  dated  No- 
vember 4,  1882,  Peyton  filed,  as  an  offset  In 
tbe  common-law  Halt  against  blm  by 
Stuart,  the  stipulated  bonus  of  95,000  In 
that  contract,  and  did  not  Intimate,  by 
plea  or  otherwlBe,  any  other  Immunity 
from  tbe  demands  of  Stuart  tor  contrlbn- 
tlon  on  account  of  the  large  payments 
which  Stuart  had  made  for  blm  because 
of  bis  Indorsementstortbe  company.  Can 
It  be  supposed  that  Peyton, desperately  In 
need  of  money,  by  bla  own  evidence,  would 
have  held  a  debt  of  96,000  against  Stuart 
for  more  thbn  Are  years  without  assert- 
ing or  enforcing  It,  It  he  bad  not  known 
that  be  was  in  debt  to  Stuart  on  account 
of  Stuart's  heavy  payments  made  for  him 
as  bla  coindorser?  Tbe  opinion  of  tbe 
majority  refers  to  one  or  more  letters 
wbieb  passed  between  Stnart  and  Peyton, 
subsequent  to  tbe  contract  of  sale  of  tbe 
stuck  of  November  4,  1882,  as  evidence 
tending  toshow  that  Peyton  then  claimed, 
and  Stuart  admitted  impliedly,  that  Pey- 
ton had  been  released  from  liability  for 
these  indorsements.  An  examination  of 
those  letters,  through  any  other  medium 
than  tbe  spectacles  ot  Peyton  and  bis 
eonnsel,  will  not  only  not  warrant  tbe  in- 
ference, but  will  show  exactly  tbe  contra- 
ry. Peyton's  acts  from  the-  time  tbe  con- 
tract was  made,  November  4, 1882,  are  ut- 
terly Inconsistent  with  bis  present  parol 
contradiction  ol  blu  admitted,  thrice 
signed,  written  contract,  even  if  It  were 
admissible  In  law  tor  him,  by  his  own  un- 
supported verbal  Htatements,  to  contra- 
vene n  solemnlj  attested  Instrument,  the 
due  execution  ot  wblcb  he  anquallfledly 
admits. 

There  are  many  and  broad  incompat- 
Ibllltles  of  sequence  In  the  order  ot  the  ne- 
gotiations and  the  ext^cutlrinot  the  papers 
an  the  4th  of  November,  1882,  as  stated  by 
Peyton ;  but  we  feel  It  to  ba  nnnecessary 
and  unpleasant  to  protract  this  disserta- 
tion by  any  farther  exposition  of  them. 
It  Is  said  In  the  opinion  ot  the  majority: 
"The  learned  counsel  for  the  appellant  has 
referred  us  to  mariy  clrcamstances,  which 
show  In  the  record  that  Stuart's  memory 
was  very  frail,  and  where  he  appears  to  be 
contradicted  by  Incontrovertible  circum- 
stances, and,  indeed,  by  bis  own  admis- 
sions. We  have  given  tbeee  careful  exam- 
ination and  consideration,  and  we  find 
them  In  every  case  sustained  by  tbe  rec- 
ord, but  we  cannot  follow  that  line  of  dla- 
cuRslon  farther,  within  the  reasonable  lim- 
its of  an  opinion  already  too  long."  We 
affirm  that  an  examination  of  the  testi- 
mony In  the  record  will  not  Justify  tbla 
conelDsion;  but,  aopposlng  Mr.  Stuart's 
memory  to  have  been,  as  to  some  Irrele- 


vant mattera.  ai  trail  even  aa  tbe  opinion 
of  tbe  majority  declares  It  was.  It  by  no 
means  follows  that  his  testimony  In  this 
case  should  be  disregarded,  supported,  as 
it  Is,  by  the  acta  and  admissions  of  Pey- 
toa,  and  by  what  was  reduced  to  writing 
and  signed  and  countersigned  by  Peyton 
at  tbe  time;  and  whieh-makes  it  impossi- 
ble to  doubt  that  the  "cost,"  upon  tba 
"basis"  of  which  tbe  parties  contracted, 
was  represpnted  by  Peyton's  notes  In  the 
bands  ot  Stuart,  which  be  bad  given  tor 
the  stock,  and  which  Stuart  bad  carried 
for  him,  paying  tbe  dlseounts  and  Interests 
thereon  In  bank,  as  explicitly  and  guard- 
edlysettortb  Inthecontract  Itself.  Stuart 
held  so  other  paper  of  Peyton's.  Consid- 
ering the  very  large  property  Interest  ol 
Mr.  Stuart  Involved  In  tbe  controversy, 
and  his  good  name,  wltbal,  reflected  on 
by  the  opinion,  It  Is  to  be  regretted  that 
the  many  (nor  any  single  one)  of  the 
"incontrovertible  clnsnmstances  and  ad- 
missions ot  Stuart."  which  the  opinion 
says  "the  learned  counsellor  tbe  appellant 
taas  referred  xtn  to,"  and  which  **  we  find  la 
every  case  sustained  by  tbe  record,*  taave 
not  been  specified,  or  even  referred  to;  and 
whatever  Inspiration  may  be  drawn  from 
tbe  arguments  of  counsel,  however  able 
and  learned,  tbe  record  only  I-i  the  guide 
of  an  appellate  court.  Tbla  dissenting 
opinion  cannot  retrieve  the  deatructlon  ot 
Mr.  Stuart's  rights;  but  we  deem  it  due, 
alike  to  bis  Just  fame  aud  to  ourselves,  to 
make  this  exposition  ot  tbe  facts  and  the 
law  of  this  rase.   Decree  reversed. 

Lbwis,  p.,  conoarred  wltb  Facntlb- 

KOY,  J. 

C88  Ve.  222) 

CLINOH  HiYEB  VENBBB  OO.  et  al.  v. 
KUBTH  at  al. 

(Supreme  Court  of  Aitpeals  ttf  Vlr^nla,  July 
2, 18S1.) 

Appeal  from  circuit  court,  Washington 
county. 

Action  by  tbe  Clinch  River  Veneer  Com- 
pany and  others  against  Charles  Kurth 
and  others.  From  two  decrees  in  tavor 
ot  defendants,  pJalntitfB  appeaL  Appeal 
dIsmiuRed. 

A.  H.  BlHucbard,  for  appellants.  Ful- 
kersoB,  Page  Jt  Hurt,  for  appellees. 

Fadntlerot.  J.  We  are  of  opinion 
that  tbe  appeal  In  this  case  was  tmprovi- 
dp.ntly  awarded,  apd  to  dlamlM  tbe  same. 

Appeal  dlsmliwed. 


(Ul  N.  C.  680} 

BTATB  T.  TATLOB  et  aL 
(Supreme  Ooort  of  North  OaroUaa.  .Nov.  17, 
1892.) 

OAHBLiiia — Ikdictmi-^n-t—Etidbkcb— JUDICIU, 
Notice. 

3.  Where,  on  a  trial  for  bettinx  money  on  a 
game  of  chance,  it  appears  that  the  game  was 
plared  with  cards,  and  there  is  no  evldenoe  that 
the  game  was  a  game  of  chance,  it  la  not  error 
to  refuse  to  InBtroct  the  jury  that  there  was  no 
anch  evidence,  since  the  coart  will  take  jtididal 
notice  that  a  gams  of  dianee  can  be  playe<l  with 
cards. 
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£.  An  Indictment  alle^ng  that  defendant* 
did  "irUlf  ullr  play  at  a  game  diahee,  to  wit, 
oards,  at  \Tbicli  money  VM  bet,"  rafflclently  d^ 
■vibe-i  the  oftease. 

Appeal  from  eaperlur  coart,  Itichmond 
county;  BoYKiN,  JiidKS. 

Indictment.of  John  Taylor  and  Ramuel 
Monroe  lor  betting  moDey  un  a  game  of 
chance.  From  a  laderoent  ot  conTletlon, 
defeDdantB  appeal.  Afflrmed. 

The  Indictment  was  BubBtantlally  ns fol- 
lows: The  Jurore  for  the  elate  upon  their 
oaths  present  that  John  Taylor  aad  Sam- 
ne)  Monroe,  etc.,  with  force  and  arms,  etc., 
did  nnlawfully  and  wlUfally  play  at  a 
game  ot  chance,  to  wit,  cards,  at  which 
money  was  bet.  against  the  form  ot  the 
atatote,  etc. 

BuTwelh  Walker  A  Qnthrie,  for  appel- 
lants. The  AttOTB$y  Qeneral,  tor  the 
State. 

Avert,  J.  The  courts  tabe  Judicial  no- 
tice of  all  matters  uccurrlng  within  their 
Jurisdiction,  which  are  of  such  generaland 
l>abllc  notoriety  that  every  person  of  or- 
dinary Intelligence  may  be  fairly  presumed 
to  know  them.  Brown  t.  Piper,  91  U.  S. 
S7 :  1  Greenl.  Ev.  Oa;  12  Amer.  &  Eng.  Enc. 
Law,  151;  Deans  r.  Railroad  Co..  107  N. 
C.  6><6,  12  8.  E.  Rep.  77.  It  is  matter  ol 
nniveraal  knowledge  that  "a  game  of 
chance,  to  wit;  cards,"  means  one  that  Is 
played  with  an  ordinary  deck  of  cards, 
and  Bu  cltlien  of  North  Carolina,  ar- 
raigned npun  an  Indictment  containing 
such  a  designation  ol  the  ofTense,  would 
lall  to  understand  from  reading  It  that 
be  was  charged  with  taasardlug money  up- 
on the  reualt  uf  a  game  played  with  snch 
cards  as  the  Instruments,  and  from  which 
neither  skill  nor  Intelligence  could  entirely 
rtlmlnate  the  risk.  If  the  indictment  is 
defectire  at  all  It  Is  because  It  falls  upon 
Its  face  to  give  the  accused  snch  specific 
notice  of  the  nature  ot  the  charge  as  will 
enable  him  to  prepare  bis  defense.  Any 
man  of  ordinary  Intelligence  would  feel 
that  It  was  a  reflection  npon  him,  If  not 
an  insult,  were  he  gravely  told  that  be 
did  uot  know  what  is  the  universal  Inter- 

evtatlon  given  to  the  ezpreusion,  "play- 
E  a  game  ol  chance  with  cards."  It 
would  be  abanrd  to  require  the  prosecut- 
ing officer,  when  he  can  make  himself  un- 
derstood by  persons  accused  without  do- 
ing so,  to  take  a  course  of  training  from 
ezpnrts,  so  that  be  could  elucidate  the 
generally  accepted  rule  tor  playing  every 
game  of  cards  from  baccarat  to  "five  up." 
It  Is  a  matter  of  universal  knowledge 
that  no  game  played  with  the  ordinary 
playln;:  cards  Is  nuattended  with  risk, 
whatever  may  be  the  skill,  experience,  or 
lat'iUlgence  of  the  gamesters  engaged  in 
It.  From  the  very  nature  ot  such  games, 
whertf  cards  must  be  drawn  by  and  dealt 
out  to  players,  who  cannot  anticipate 
what  ones  may  be  received  by  each,  the 
order  In  which  tbey  will  be  placed,  or  the 
effect  of  a  given  play  or  mode  of  playing, 
there  must  be  unavoidable  uncertainty  as 
to  the  results.  When  volumes  are  writ- 
ten, as  .8  universally  known,  to  acquaint 
persons  who  may  desire  such  information 
with  the  nature  of  all  games  played  with 
cards,  and  to  adviaethem  ot  the  principles 


upon  which  sklUtal .  players  can  diminish 
the  haiard,  there  la  no  longer  any  reason 
tor  apprehending  that  the  description  ot 
an  offense  in  the  language  of  the  indict- 
ment in  this  case  will  not  be  sufficiently 
understood.  The  testimony  for  the  state 
tended  to  show  that  one  ot  the  defend- 
ants came  Into  a  wagon  lot  In  the  town 
of  Rockingham,  and  said  be  could  *'beat 
any  man  a  game  of  five  np  for  twenty- 
five  cents, "  and  tbenmpon  the  two  defend- 
ants began  to  shuffle  and  deal  cards,  and 
to  bet  26  cents  on  the  game,  and  to  pass 
money  from  one  to  the  other,  until  defend- 
ant Taylor  rose  from  the  ground  where 
they  were  playing,  and  walked  off,  when 
the  other  defendant  said,**!  haveatrapped 
talm."  It  la  not  material  that  there  was 
contradictory  testimony,  since  the  quea- 
tlott  submitted  tor  our  decision  is  wheth- 
er the  defendants  were  eullty.not  In  every, 
but  In  any,  aspect  of  the  evidence.  Our 
case  is  easily  distinguishable  from  those 
cited  and  relied  on  by  the  defendants,— 
State  V.  Bishop,  8  Ired.  266;  State  v.  Gup- 
ton,  Id.  271.  The  resnlt  of  a  gamu  of  ten- 
pins is  as  manifestly  dependent  npon  the 
skill  of  the  roller  as  that  of  a  wrestling 
match  is  upon  the  strength,  agility,  train- 
ing, and  endurance  ot  the  wrestlers.  On 
the  other  hand,  where  the  public  gener- 
ally do  not  know  the  nature  of  a  game, 
and  the  Jury  find  that  It  Is  a  garaedepend- 
ent  npon  skill,  the  court  cannot  tuke  Judi- 
cial knowledge  of  its  nature,  and  correct 
the  finding  ot  the  Jury..  We  think  that  It 
was  not  error  to  refase  to  Instruct  the 
Jury  that  there  was  no  evidence  that  the 
game  played  was  a  game  ot  chance,  ur  to 
sastaln  the  motion  In  arrest  of  Judgment 
because  of  defects  la  the  indictment.  Mu 
error 


(lU  N.  0.  194) 

BANK  OF  OXFOBB  v.  BOBBITT  at  sL 

(Siqireme  Gonrt  of  North  Gandina.    Oct.  18^ 
1802.) 

ClSBKS  or  COCBT— FaiLTTRS  to  XsSUS  GXBOCnOK 

— Tendeh  or  ITbbs. 
Code,  S  470,  provides  that  the  clerk  of  a 
sQpeiior  court  shall  Issue  an  execution  on  a 
judgment  within  six  weeks  of  the  rendition 
thereof.  Act  1870-71,  c.  139.  $  11.  prescribes 
the  fees  for  clerks  of  the  superior  conrt,  and, 
among  others,  a  fee  for  execution;  and  Code, 
9  3768,  provides  that  a  derk  shall  not  be  com- 
pelled to  perform  any  service  unless  his  fees  are 
paid  or  tendered.  Btid,  that  a  clerk  need  not 
issue  an  execution  within  the  prescribed  six 
weeks  unless  his  fees  are  paid  or  tendered  for 
the  service. 

Appeal  from  superior  court,  Granville 
county;  Whitakbr,  Judge. 

Action  by  the  Bank  of  Oxford  against 
William  A.  Bobbitt  and  others.  This  Is  a 
motion  for  Judgment  absolute  on  amerce> 
ment  ot  defendant  the  xlerk  of  Qranvills 
superior  court  for  neglect  to  Issae  #n  exe- 
cutlon  wfthln  the  period  prescribed  by 
law.  From  a  Judgment  for  defendants, 
plaintiff  appeals.  Afflrmed. 

L.  C.  Edwards,  for  appellant.  J,  W, 
Graham,  for  appellees. 

MacRae.  J.  This  Is  a  motion  for  Judg- 
ment absolate  on  amercement  of  the  de- 
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fendant  the  clerk  of  Granville  superior 
court  for  Deselect  to  taeae  execntion  apoa 
a  jDdgment  nt  aald  court  within  six  weeks 
from  the  rendition  thereof,  according  to 
the  proTlalone  of  section  470  of  the  Code. 
The  presiding  Jadji^  (oand  aa  a  fact  that 
no  mon^  was  ever  paid  or  tendered  to 
the  defendant  ae  feea  tor  Issuing  said  exe- 
catlun.  This  statute  1b  highly  penal,  and 
must  be  construed  strictly.  Bank  v.  Staf- 
ford, 2  Jones.  (N.  C.)  b8.  It  was  passed  In 
and  brought  forward  Into  the  Code 
when  It  was  enacted.  Standing  alone, 
there  eonid  be  no  doubt  of  Its  plain  mean- 
ing, but  it  is  onrduty  to  consider  all  otbHr 
statutes  In  pari  materia.  In  arrivlngat  our 
conclusions  as  to  the  meaning  ol  this  one. 
Section  6&n  of  the  Code  of  Civil  Procedare, 
aa  adopted  In  August.  1R68,  It  being  theflrst 
section  of  chapter  1  of  title  21,  on  "Feee," 
provides  "  that  the  several  officers  herein- 
after named  shall  renelvethe  fees  herelnnft- 
er prescribed  fortbera  reapectivelyfromtbe 
persons  lor  whom,  or  at  whose  Instance, 
the  service  shall  be  performed,  except  per- 
aoDB  suing  aa  paopers ;  a  od  uo  officer  shall 
be  compelled  to  perform  anyaervlce  unless 
his  tees  tie  paid  or  tendered."  Upon  ex- 
amination of  the  chapter  foUowloe  in  the 
aame  title,  prescribing  the  Itsea  to  which  the 
clerk  ol  the  superiurcoart  shall  be  entitled, 
we  Qnd  no  fee  for  Issuing  execution.  So 
that,  as  the  law  stood  under  the  statutes 
above  quoted,  there  would  be  no  valid 
ground  for  relief  from  the  penalty  pre- 
scribed In  the  act  of  1850  for  neglect  to  Is- 
sue execution  as  therrin  directed.  The  act 
of  1868-69,  c.  279,  amends  materially  title 
21  of  Code  CMvll  Proc,  bat  re-enacts  sec- 
tion 565.  The  act  of  1870-71.  c.  139.  S  H. 
prescribes  the  fees  forclerks  of  the  superior 
court,  and  provides  a  fee  for  execution, 
which  can  mean  nothing  but  for  the  Issu- 
ing of  execution.  It  repeals  chapter  1  and 
others  of  title  21  of  Code  Civil  Proc.  which 
Includes  section  656.  It  also  repeals  part 
of  chapter  279  of  the  Acts  of  1868-69,  bat 
does  not  repeal  that  section  of  chapter 
279  of  the  last-named  acts  which  re-enact- 
ed section  556.  Andrews  v.  Whisnant,  83 
N.  C.  446.  So  from  1870  we  have  had  tba 
two  statutes  upon  our  books,— the  one 
requiring  the  clerk  to  Issue  the  execution 
nnl«es  otherwise  directed;  the  other  pro- 
viding for  fals  fees  for  Issuing  execution, 
and  providing  further  that  be  shall  not  be 
compelled  to  perform  any  service  unless 
his  feea  be  paid  or  tendered.  The  two  sec- 
tions of  the  Code  mnst  be  construed  to- 
gether. We  must  advert  to  their  history 
to  reach  the  spirit  and  meaning  of  them. 
The  objert  of  the  act  ol  I860  waa  to  secure 
as  part  ol  the  Imits  of  the  Indgment  a  lien 
upon  the  property  of  the  defendant.  The 
clerk  was  directed  not  only  to  issue  execu- 
tion, but  to  Indorse  upon  the  record  the 
date  of  such  issaing,  that  the  teste  of  tbe 
execution  might  be  preserved  to  which  tlie 
lien  of  tbe  levy  on  land  might  relate;  and 
the  clerk  was  directed  to  Issue  allaa  It  nec- 
essary. Under  our  present  system  of 
docketing  Judgments  the  lien  Is  otherwise 
attached  and  preserved.  The  necessity 
for  the  issue  of  tbe  execution  unless  direct- 
ed so  to  do  has  ceased.  The  effect  is  sim- 
ply to  increase  the  slse  of  the  bill  of  costs 
against  theday  of  aatlsfactlon.  The  prac- 


tice, as  a  matter  of  fact,  has  fallen  into 
disuse,  and  this  shows  the  view  of  tbe  pro- 
fession generally  upon  the  Qnestlun.  It 
seems  that  this  section  655  ol  tbe  Code  of 
Civil  Procedure,  and  of  the  act  of  1870-71, 
was  not  brought  forward  in  Battle's  Bo* 
visal,  hut  it  was  none  the  less  the  law. 
State  V.  Cunningham.  72  N.  C.  469.  The 
case  of  Williamson  v.  Kerr.  88  N.  C.  10,  im 
relied  upon  by  the  plaintiff  as  plain  au- 
thority in  favor  of  bis  motion.  It  will  be 
observed  that  no  counsel  appeared  for  the 
defendant,  and  no  reason  was  suggested 
to  the  court  why  the  Judgment  should  not 
be  absolute.  It  was  left  to  the  court  to 
search  the  statutes  to  ascertain  the  ground 
relied  upon  by  defendaut.  In  Battle's  Be- 
visal  (chapter  44,  §  28)  was  found  tbe  act 
of  1850,  requiring  tne  clerk  to  issue  execu- 
tion. Section  555,  Code  Civil  Proc,  had 
not  been  brought  forward,  and  the  court 
was  mltjled  In  not  adverting  to  It.  This 
section,  however,  was  brought  forward 
and  re-enacted  in  the  Code  of  1S83  as  sec- 
tion 8758  of  chapter  67.  on  "Salaries  and 
Fees;"  aud  In  the  same  chapter,  (sectloa 
8739,)  among  the  fees  prescribed  for  clerks 
of  the  superior  courts,  there  is  one  for  ex- 
ecution and  return  thereof;  so  that  here 
was  the  fee  prescribed  for  issuing  execu- 
tion,and  the  proviso  thattbe  officer  could 
not  be  compelled  tu  perform  the  service 
unless  hlHtees  were  paid  or  tendered.  Sec- 
tion 470  of  the  Code  (tbe  act  of  1850)  still 
standi)  upon  tbe  statute  book;  but  It  la 
"sticking  to  the  letter"  to  say  that,  not- 
withstanding the  reason  has  failed,  and 
the  later  statute  has  provided  that  tbe 
clerk  cannot  be  compelled  to  perform  any 
service  unless  his  fee  be  paid  or  tendered, 
section  470  must  be  construed  alone  to 
force  tbe  clerk  to  do  that  which  In  a  ma- 
jority of  cases  Is  now  unnecesaary,  and  tbe 
resnltot  which  la  only  to  oppress  the  debt- 
or by  heaping  up  costs  against  hini.  The 
other  cases  relied  un  by  the  plaintiff  (Bad- 
ham  V.  Jones.  64  N.  C.  656;  and  State 
V.  Herritt,  65  N.  C.  568)  were  where  Judg- 
ments had  been  rendered  before  tbe  pas- 
sage of  section  3758.  aad  therefore  wei'e 
not  authority  for  our  present  purpose. 
Section  551  of  the  Code  expres^ily  requires 
tbe  clerk,  on  receiving  a  copy  of  the  case 
settled,  to  make  copy,  and  transmit  the 
same  to  tbe  clerk  of  tbe  supreme  court. 
The  case  of  Andrews  v.  Wbisuant,  supra, 
holdfi  that  he  is  protected  from  failure  to 
do  so  unless  bis  fees  are  paid  or  tendered. 
We  conclude  that  tbe  requirement  of  sec- 
tion 470  of  the  Code  is  qualified  by  section 
3758.  and,  construing  them  together,  tliat 
the  Jaw  now  Is  that  the  clerks  of  the  su- 
perior court  shall  Issue  execution  within 
six  weeks  after  the  rendition  of  Judgment 
unless  otherwise  directed  by  the  plaintiff, 
provided  the  plaintiff  pays  or  tenders  him 
his  fees  for  the  service,  and  that  there  is 
no  error  In  tbe  Judgment  below. 


(Ul  N.  C.  656) 
STATE  T.  BROGDEN. 
(Supreme  Court  of  North  Candlna.   Nov.  IT. 
1892.) 

JtTRT — SPBClAli  FaKEL, 

Where  a  Jary  in  a  criminal  case  is  ob- 
tained from  the  regular  panel  aud  special  veoire 
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irithoat  exhaxutinff  defendant's  peremptorr 
challenges,  he  canoot  object  tbat  the  ipedu 
Tcnire  was  improperly  granted. 

Appeal  from  aoperior  coort,  Wayne 
eoDQty;  Bbtah,  Jadffe. 

Indictmeot  against  Willis  H.  Brogden. 
Defendant  was  conTlcted.  and  appeal*. 
Affirmed. 

Tb0  Attoraeijr  QeneraJ,  tor  the  State. 

Clabk,  J.  It  rests  In  the  discretion  of 
ttie  trial  ludge  to  order  a  special  venire 
In  capital  cases,  and  likewise  to  deter- 
mine itsnomber.  Code.fil73S.  Itle  equal- 
ly in  his  dlaci-etlon  subsequently  to  amend 
the  order  so  as  tu  lucreuse  or  decrease  the 
number  of  such  ventre.  In  this  case  cer- 
tainly the  prisoner  had  no  cause  to  com- 
plain, as  the  Jory  was  obtained  from  tbe 
regular  panel  and  tbe  reduced  venire  with- 
oat  eihaudtlng  tbe  prisoner's  peremptory 
challenges.  State  v.  Uensley.04  N.C.  1021; 
State  T.  Prltehett,  106  N.  C.  667.  11  S.  G. 
Rep.  857.  But,  had  the  venire  proved  In- 
Bufflcleot,  the  statute  (Code.  §  1739)  pro- 
Ttdes  that  tbe  judge,  In  bis  discretion, 
coald  bava  ordered  a  further  Fezii/v  to  be 
drawn  from  the  box  or  aammoned  by  tbe 
sheritt.  Tbe  practice  of  dra  wing  the  spa* 
dal  vealre  from  the  box  Is  one  to  be  com- 
mended,  aod  Is  favored  by  the  courts.  It 
is  a  wise  and  safeuoursc  which  trial  courts 
win  usually  do  well  to  observe.  The  act 
authorizing  It  (Code,  %  178U)  was  passed 
by  tbe  legislature  to  remove  the  occasion 
for  scandals  which  at  times  bad  crept  into 
th»  administration  ol  Justice  Id  trials  for 
capital  ottensPB.  There  may  be  Instances 
In  whli:b.  in  tbe  exercise  of  'a  wise  disors- 
tlon,  tbe  court  need  not  observe  It;  hence 
the  act  was  not  made  mandatory.  We 
see  no  ground  for  tba  objection  to  the 
admission  of  tbe  dying  declarations  of  the 
deceased.  Tbe  ruling  of  tba  lodge  was 
fully  Jnstlfled  by  the  evldenee.  State  r. 
WHliama,  67  N.  0.  U;  State  r.  Mills,  91  N. 
C.  681.  No  error. 


(Ul  N.  O.  Sfl) 

UCTIB  et  al.  T.  OHAPPHIiL. 
(SiQireme  Court  of  North  Carolina.    Nov.  17, 
1892.)  . 

AlMIinSTRATOBS— LlOBKSB  TO  BvLL  LAai>— AV- 

VHORiTT  or  Clbrk. 

1.  Wlille  an  appeal  is  pendiofr  from  an  or- 
der made  by  the  clerk  of  the  court  granting  a 
license  to  an  admioiBtratrix  to  sell  lands  of  the 
estate,  the  clerk  has  no  authority  to  make  a 
further  order,  affirmlag  a  Bale  of  the  land,  made 
while  tbe  appeal  waspeuding,  and  a  Babseqaeni 
order  of  the  court,  affirming  we  clerk's  order  of 
Bale,  but  not  affirming  the  order  of  coofinnation. 
does  not  make  such  order  of  coafinoation  viUid. 

2.  The  question  of  the  Talidit;^  of  such  a 
tale  xoay  be  raised  by  motion,  it  bemg  nnnece» 
■ary  to  institute  an  indepeudeut  action  for  that 
purpose. 

Appeal  from  superior  court,  Pender 
county;  R.  W.  Winston,  Judge. 

Action  by  Lncratla  Llctle  and  £.  Porter 
against  Horace  Cbappell  to  have  a  sale  of 
lands  cunflrmv^.  Judgment  for  defend- 
ant. Plalntifb  appeal.  Affirmed. 

J.  D,  Bett&mxt  Jr.,  for  appellee. 

MacRa%,  J.  Tbla  case  bas  become  much 
confused  and  greatly  protracted,  but  It 


seems  at  last  to  ban  reached  Its  proper 
determination  in  the  jndgment  which  now 
comes  to  as  upon  appeal.  The  contention 
of  the  purchaser  Is  that  there  was  a  final 
Judgment  of  confirmation  of  the  salemade 
by  the  clerk,  and  affirmed  by  tbe  Judgment 
of  his  honor.  Judge  Clare,  and  that  the 
same  cannot  be  attacked  by  motion  In  tbe 
cause,  but.  U  there  is  any  ground  tor  set- 
ting aside  the  sale,  it  must  be  made  to  ap- 
pear to  the  court  by  an  independent  ac- 
tion. But  tbe  record  does  not  bear  oat 
this  contention.  It  uppears  that  on  the 
14tb  March,  1881,  tbe  clerk  granted  license 
to  the  administratrix  to  sell  the  lands  for 
assets,  and  that  defendants  appealed  to 
the  superior  court,  and,  while  this  appeal 
was  pending  before  tbe  Judge,  tbe  admin- 
istratrix proceeded  to  sell,  and  the  clerk 
made  another  order  confirming  the  sale, 
and  directing  title  to  bo  made  to  the  pur- 
chaser.  This  order  tbe  clerk  had  no  right 
tu  make,  as  tbe  case,  for  the  time  being, 
had  passed  beyond  bis  jurisdiction.  The 
order  of  his  honor,  Judge  Graves,  while 
not  clear  in  Its  terms,  was  evidently  a  re- 
versal of  the  order  of  the  clerk  granting 
license  to  sell  the  land,  and  referring  tbe 
matter  to  a  referee  to  ascertain  and  re- 
port tbe  facta.  To  this  order  there  was 
no  exception,  and  we  must  take  it  as  a 
waiver  of  tbe  trial  of  Issues  of  fact  by  a 
Jury.  The  next  order— that  made  by  his 
honor,  Judge  McKot — passes  upnu  the 
report  ot  the  referee,  directs  that  the  sale 
be  saapended  until  further  hearing,  and 
re-refers  the  matter  to  the  same  referee; 
and  to  this  order  there  was  no  exception. 
The  order  made  by  bis  honor,  Judge  GiL- 
MBU,at  March  term,  1886.  simply  institutes 
another  referee— the  clerk  of  the  court- 
Instead  of  the  former  referee.  The  report 
of  the  referee  la  filed,  and  exceptions  there- 
to, and  the  order  of  bis  honor.  Judge 
CXjArk.  at  September  term,  1886,  overrules 
the  exceptions,  and  afflrnis  the  order  of  Sale, 
but  not  tbe  order  of  confirmation,  and  no 
exception  la  made  to  this  order.  Next  fol- 
lows tbe  motion  of  defendants  to  be  al- 
lowed to  pay  tbe  debts  owing  by  thn  es- 
tate of  intestate,  to  vacate  the  order  of 
sale  and  the  sale  made  pendlnsr  the  ap- 
peal. This  motion  was  made  before  the 
clerk,  and  allowed. and  plaintiff  appealed; 
and,  while  the  dates  are  confuting.  It  ap- 
pears that  bis  honor.  Judge  Connou,  at 
May  term.  1887.  affirmed  the  Judgment  of 
tbe  clerk,  and  remanded  the  case  to  him 
tor  tbe  purpose  of  giving  notice  to  thepnr- 
chaser  to  show  cause  why  the  sale  should 
not  be  eet  aside.  Tbe  report  of  the  clerk 
shows  that  notice  to  the  purchaser  was 
given;  that  be  appeared  by  counsel,  and 
filed  his  objections  to  setting  aside  the 
sale,  and  thereupon  tbe  clerk  ordered  that 
the  sale  and  order  of  confirmation  be  set 
aside;  and  the  purchaser  appealed.  At 
May  term,  ISfiS.  It  was  referred  by  consent 
by  the  order  of  his  honor.  Judge  Shkp- 
HBKD,  to  a  referee  to  find  tbe  facts,  and  by 
successive  orders  other  referees  were  ap- 
pointed, and  finally  bis  honor,  Judge 
ARMriELD,  at  September  term.  1890,  ap- 
pointed B.  R.  Moore.  Esq.,  referee,  who 
filed  his  report  of  facts  and  llndlnga  ot 
law.  to  which  the  purchaser,  E.  Porter, 
filed  numerooa  exceptlona.    His  honor. 
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Judge  Winston,  at  the  hearlog,  March 
term,  1892,  overruled  all  ol  the  exceptions, 
affirmed  the  judRment  of  the  clerk  setting 
aside  the  sale,  and  anthorlEiDg  the  defend- 
ants to  pay  the  debts  of  the  estate  In  ex- 
oneration of  the  lands.  From  this  Jadg- 
ment  the  plaintiff  and  fi.  Porter  appealed 
to  this  court.  There  are  no  specific  exeep- 
tlODB  to  the  flnal  Jadgmenr,  bat  we  hare 
examined  the  exceptions  passed  upon  by 
his  honor,  and  concur  with  him  inhla  con- 
clusions. Onder  Act  1887,  c.  Ii76,  (Clark's 
Code,  S  255,)  the  Judge  now  had  final  Juris- 
diction to  determine  the  whole  matter  in 
controversy..  The  purchaser  has  had  his 
day  In  conrt.  It  Is  nowhere  suggested 
that  he  paid  any  pnrchase  money  for  the 
land  at  tbe  sale  which  has  been  set  aside, 
or  It  mlKht  have  been  proper  to  order  that 
the  seme  be  refunded.  Indeed,  there  Is 
nu  report  of  sale  or  of  the  price  at  which 
tbe  land  was  bid  off.  The  record,  while 
fall  In  some  repects.  Is  lacking  In  others. 
We  hare  found  no  error. 
Judgment  affirmed. 


au  N.  C.  197) 

PBBRT  T.  WHITB. 
'Snpreme  Court  of  North  Carolina.    Oct  IS. 
1892.) 

Chattel  Mortoaoe— ArTBu  AcQDiitBD  Fbopbrtt 
— Validity. 
A  mortsase  on  certain  trade  fixtures,  ex- 
isting when  me  mortgage  was  executed,  and 
also  on  those  thereafter  to  be  affixed,  is  ralid  in 
equity  hrt«een  the  parties  and  their  privleB. 

Appeal  from  superior  court,  Chowan 

county  ;  Gborob  A.  SanFORD,  Judge. 

Action  by  Perry  against  White  for  claim 
and  delivery  uf  certain  property.  It  was 
adjudged  that  the  property  in  questlou  be- 
longed to  plaintiff,  and  that  his  seizare  of 
the  same  in  this  action  was  lawful.  From 
this  judgment,  defendant  appeals.  Af- 
firmed. 

Tbe  ease  was  submitted  on  the  follow- 
ing agreed  facts:  "(1)  On  the  2d  day  of 
September.  1887.  W.  W.  &  Samuel  E.  Moi^ 
rls  executed  to  W.S.  White  a  lease,  a  copy 
of  which  is  herewith  filed,  and  marked  'A.' 
(2)  On  the  14th  day  of  December,  1887,  W. 
T.  and  W.  S.  White,  to  secure  two  notes 
of  $400  each,  payable  to  said  Morris,  exe- 
cnted  a  deed  of  trust  to  W.  D.  Pruden  for 
the  following  property,  to  wit:  *Tbe 
steam  engine,  sawmill,  and  fixtures  of  all 
kinds,  with  the  buildings  and  other  struc- 
tures now  erected  or  hereafter  erected  on 
the  lands  of  W.  W.  Morris  and  Samuel  E. 
Hon-ls,  in  Cbuwan  county,  known  as  the 
"Chambers  Ferry;"  the  engine  and  mill 
now  on  hand  being  tbe  same  moved  from 
Pasquotank  county.'  Lien  and  mortgage 
filed  B.'  (8)  After  tbe  execution  and  reg- 
istration of  the  said  deed  of  trnat,  W.  8. 
White  and  W.  T.  White  erected  a  mill- 
house  and  other  buildings  on  tbe  land  de- 
scribed tn  said  lease  to  said  W.  S.  White; 
and  on  the  —  day  of  — ,  1890,  Pru- 
den, trustee,  sold  the  mlUbonsp  and  shel- 
ters under  said  trust,  and  said  White, 
belnff  present  at  the  sale,  forbidding  tbe 
same.  Morris  purchased  the  said  build- 
ings at  said  sale,  and  subsequently  sold 
tka  same  to  plaintiff's  testator,  A.  A.  Per< 


rjt  who  Instituted  the  present  proceed- 
ings of  claim  and  delivery,  rfnd  took  pos- 
session of  sold  buildings,  and  removed 
them,  and  since  that  time  they  have  been 
destroyed  by  9re.  At  tbe  Institution  ol 
this  ault  tbe  said  bolldlnca  had  not  been 
severed  from  tbe  land,  and  wen  worth 
seventy-five  doUan." 
Sktaaer  A  iMury,  tor  appellant. 

Clabe,  J.  This  Is  not  tbe  case  of  a 
piortgage  upon  realty,  In  which  improve- 
ments put  upon  the  land  by  tbe  mort- 
gagor become  additional  security  for  the 
debt.  Wharton  T.  Moore,  84  N.  C.  479; 
Barker  v.  Owen,  88  N.  0.  198.  Nor  is  it 
the  case  of  a  mortfcnge  upon  crops,  an  to 
which  It  has  been  held  that  there  could 
not  be  a  mortgage  enforceable  at  law 
upon  a  crop  other  than  that  of  the  year 
Immediately  ensuing  the  execution  of  tbe 
mortgage.  Loftln  v.  Hlnes,  107  N.  0.  360, 
12  3.  E.  Rep.  197,  and  cases  there  cited. 
The  mortgage  here  Is  upon  trade  fixtures, 
which  the  mortgagor  bad  the  right  tn  re- 
move; and  not  only  upon  those  existing 
when  the  mortfcage  was  executed,  but 
also  on  those  thereafter  "to  be  affixed. * 
The  question  presented,  therefore,  is  as 
to  the  validity  of  a  chatty  mortgage 
upon  subsequently  acqolred  property  oth- 
er than  crops.  At  eommnn  law  no  mort- 
gage wasvalld  except  upon  property  in  ex- 
istence, and  actually  or  potentially  the 
property  of  the  mortgagor,  when  the 
mortgage  Is  given.  This  doctrine  has 
been  modified  to  a  varying  extent  indiffer- 
ent Jurisdictions.  We  need  not  consider 
the  much-dlacnssed  question  whether  a 
mortgage  upon  subsequently  acquired 
property  Is  valid  as  to  third  parties  who 
subsequently  acquire  rights  by  attachmen  t 
or  levy  of  an  execution.  The  dncisloDs  on 
that  point  are  diametrically  opposed,  and 
by  courts  of  the  highest  dignity.  Herm. 
Chat.  MortK.  S  46;  Long  v.  Hlnes,  (Kan.)  19 
Pac.  Rep.  796,  10  Amer.  Ht.  Kep.  192,  and 
notes;  Borden  v.Croak,  (111.  Sup.)  22  N.  E. 
Rep. 798 :  Jones.  Chat.  Mortg.  S§  188. 171 , 173, 
174;  Gregg  v.  Sanford,  76  Amer.  Dec.  719, 
and  notes.  72^-733;  Moody  v.  Wright,  46 
Amer.  Dec.  706,  and  notes.  Though  there  is 
almost  a  conseoiius  of  opinion  that  a 
mortgage  upon  subsequently  acqalred 
property  Is  valid  as  to  third  parties  when 
given  upon  tbe  rnlllng  stock  of  a  rallrdad, 
upon  the  ground  that  sneb  acquisitions 
are  not  for  the  purposes  of  resale,  but  for 
permanent  addition  and  betterment  in 
the  use  of  the  road  which  Is  mortgaged, 
and  for  the  further  reason  that  generally 
there  Is  a  legislative  act  authorising  it. 
Pennoe  v.  Goe,  ^  How.  117;  I  Jones, 
Mortg.  Sfi  153-166;  Cotten  v.  WUlonghhy. 
88  N.  C.  76:  Uerm.  Chat.  Mortg.  $  48; 
Jones,  Ry.  Seen r.  SS  121-146.  In  the  pres- 
ent Instance  tbe  controversy  Is  between 
the  mortgagor  and  the  assignee  of  the 
purchaser  at  tbe  mortgage  sale.  No 
rigbtsof  third  parties  havelntervened.  In 
such  cases  the  great  weight  of  authority 
now  Is  In  favor  of  the  validity  of  sueb  con- 
tracts In  equity  inter  panes.  Beall  v. 
White,  94  U.S.  882;  Jones,  Chat.  Mortg. 
Sfi  161-166,  and  case  there  cited;  Ludwlg  v. 
Kepp,  20  Hun,  266;  White  r.  Thpmas,  fi2 
Miss.  49;  Wlsuer  t.  Occumpaugb,  71  N.  Y. 
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113;  Moody  r. 'Wiigbt,  eopni.  It  IsiiPed- 
to  ctinslder  here  whether  or  not  clnim 
and  dellveiw  pruceedloKS  lay  for  ther«»coT- 
ery  of  the  fixtures  before  helng  severed. 
The  plafntin  under  each  pruceediuRs,  acta 
ally  took  posHCSsluD.  and  removed  the 
bondingN"  afterwards  erected  "as  epecifled 
In  the  mortgage.  Tbey  have  since  been 
destroyed  by  fire,  and,  as  the  mortgage 
thereon  was  vaild  as  between  the  partleB, 
It  to  dear  the  defendants  cannot  reeoTor 
the  valne  ot  the  property  which  ceased  to 
be  tbelra  after  the  sale  under  the  mort- 
icage.  No  error. 


(m  N.  a  «6) 

STATE)  T.  MacRAB. 

qhnyae  Oontt  of  North  Oaronna.    Nov.  17, 

1892.) 


IiASOIICT— 'VfHUT  COSSTITUTBS— ATUHKIT  OF 
OWNKRSHIF. 

LA  penon  who  oMalns  permissioa  from 
owner*  to  sample  cotton,  and  uses  such  pennia- 
rion  with  intent  to  airpropriate  to  hia  own  nse 
tbe  samples  thas  obtained,  is  ^ilt;  of  larceny. 

2.  Where  the  bales  from  which  the  samples 
ere  taken  are  tai  the  enstody  of  a  bailee,  the 
pnvertr  is  rightly  laid  in  the  biUlee. 

Appeal  from  criminal  court,  New  Han- 
over connty;  Mrarbs,  Jndge. 

Mingo  Macfiae  was  convicted  of  larceny, 
and  appeals.  Affirmed. 

TAos.  W.  Straafcot  for  appellant.  Tbe 
Attoraey.GeDwraS,  for  the  State. 

Clabe,  J.  The  dt'feiidant  asked  the 
eoart  tocharge:  "If  the  Jury  believe  that 
the  cotton  wari  placed  In  tbe  hands  of  the 
defetidant  by  itBowuer,and  thedetendant, 
■o  faaTlDK  charge  of  it,  took  some  of  It  or 
otherwise  disposed  of  It  to  bis  use,' he 
would  not  be ffuilty  of  larceny."  in  lieu 
thereof,  tbe  court  charged  **  that,  white  it 
was  a  general  rule  uf  law  that  the  agent 
or  employe,  or  other  person  to  whose  pos- 
seeslcD  the  owner  of  personal  property 
had  intrusted  It,  could  not  commit  lar- 
ceny, because  such  person  had  come  Into 
posaeaslon  of  the  property  legally,  stUl 
there  are  ezeepttona  to  tbe  mln,  as  when 
the  aecosed  had  resorted  to  trickery, 
fraud,  or  deception  In  order  to  get  the 
possession ;  that.  If  in  this  case  the  defend- 
ant bad  taken  advantage  of  the  liberties 
allowed  him  as  a  cotton  sampler.  It  being 
necessary  that  heshonld  take  a  small  por- 
tion of  cotton  from  each  bale  In  order  to 
sample  it, and  had  the  guilty  Intent  to  ap- 
propriate some  of  the  cotton  to  bis  own 
nse  after  he  bad  taken  It  from  the  bale, 
this  would  be  larceny,  although  he  had 
the  permission  ot  the  owners  to  take  the 
cotton  from  each  bale. "  The  prayer  was 
snbstantlaJly  given,  though  not  la  the 
'  very  words  asked.  The  addition  made 
thereto  by  the  court  Is  sustained  by  a  m  pie 
aathorlty.  State  v.  England,  5S  N.  C. 
M»;  State  v.  Jarvls,  68  N.  0.  657.  There 
was  evidence  tending  to  show  that  the  de- 
fendant had  the  gnllty  intent  to  appro- 
priate the  cotton  to  bis  own  use  when  be 
took  It;  especially  the  evidence  that  the 
appropriation  and  sale  of  such  cotton  by 
the  dsfendant  had  been  going  on  for  some 
ttme.   This  Intent  was  a  question  for  tbe 


Jury.  3  Bfsh.  Crim.  Zaw,  |  Sifi.  There 
was  very  far  more  evidence  ot  such  Intent 
here  thau  In  Btate  v.  Scott,  64  N.  C.  586. 
The  ownership  would  have  been  properly 
laid  either  In  the  owner  or  in  tbe  bailee. 
State  V.  Allen,  108  N.  C.  488,  9  S.  E.  Bep. 
626,  and  cases  there  elted.  It  is  contended, 
however,  that  tbe  defendant  took  ths 
property  lawfully  from  the  bailee  as  agent 
of  the  owners,  and  therefore  the  larceny 
was  snbsequent,  and  was  from  the  owner; 
and  the  property  .should  have  been  laid  !■ 
such  owner,  and  not  In  the  bailee.  But 
this  overlooks  tbe  evidence  and  the  charge 
alike.   It,  at  the  time  ot  taking  the  sara- 

files,  the  defendant  had  the  felonious  in- 
ent  to  appropriate  them  to  his  own  uss, 
there  was  no  taking  possession  for  the 
owner.  The  larceny  then  was  when  he 
took  the  samples  Into  his  possession  with 
the  felonious  intent  to  appropriate  them. 
Such  taking  was  from  tbe  possession  ot  the 
bailee.  There  was  no  time  when  such  cot- 
tun  or  samples  were  held  by  him  tor  the 
owner  if  he  took  them  with  such  intent. 
Instead  of  taking  the  samples  to  the  owa- 
era,  It  appears,  if  the  evidence  Is  to  he  be- 
lieved, the  defendant,  under  tbe  guise  of 
taking  samples,  took  cotton  oqt  of  bales 
In  possesaion  of  the  bailee  with  the  felo- 
nious Intent,  at  tbe  time,  to  appropriate 
them  to  his  own  use,  and  did  so  appro- 
priate them.  This  was  larceny,  and  the 
property  was  rightly  laid  In  the  bailee. 
The  authority  of  the  owner  to  take  sam- 
ples tor  him  was  not  acted  on,  but  was 
simply  used  as  a  trick  or  deception  by 
which  to  feloniously  take  and  carry  away 
cotton  In  the  possession  of  tbe  bailee.  A 
case  exactly  In  point  .Is  State  v.  England, 
supra,  thongh  the  court  there  explained 
that  on  the  special  verdict  It  had  to  hold 
the  defendant  not  gnllty.  because  it  was 
not  found  that  he  had  the  Intent  to  ap- 
propriate the  carpetbag  to  his  own  use  at 
the  time  be  received  It  by  authority  of  the 
owner  and  for  him.  Here  tbe  Intent  to 
misappropriate  at  the  time  of  taking  tbe 
cotton  was  left  tn  the  Jnry.  Besides, 
there  was  evidence  sufficient  to  go  to  tbe 
jnry  that  tbe^iotton  appropriated  by  the 
defendant,  from  tbe  warehouse  of  the 
bailee, 'far  exceeded  in  qnantlty  the  ssiii- 
ples  wblch  coulf]  have  been  taken  from 
the  number  nf  bales  stored  therein  by  the 
only  party  for  whom  there  was  any  evi- 
dence that  the  defendant  was  authorised 
to  act  as  sampler.  If  betook  more  tbaa 
samples,  or  from  other  bales  than  those 
he  was  authorised  to  sampio,  he  was,  of 
course,  gnllty  of  larceny  from  the  bailee. 
No  error. 


(Ul  K.  0.  lU) 
HARPBB  V.  SDQQ,  ■ 

OStt^eme  Ooort  of  North  Oandiaa.   Nev.  17, 

1892.) 

PaicTicB— NoTicB  or  Honoit. 
Oode,  f  69S,  provides  that  when  a  notice 
of  motion  is  necessary  it  must  be  served  10  days 
before  the  time  appointed  for  the  hearing  of 
Bach  motion,  though  the  jodn  may,  by  an  order 
to  show  canso.  prescribe  a  uiorter  Ume.  Held, 
that  it  was  error  to  set  aside,  at  a  snbsequent 
term  of  court,  a  SdaI  jodKmenx  for  defendant  In 
claim  and  deUvexy  procecuian  on  the  motion  of 
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plaintiff's  attornejt  where  the  only  notice  of 
motion  was  given  oraUj  in  court  on  the  da/  of 
hearing  the  motion. 

Appeal  from  sopnilor  coart»  Qreeoe 
fioonty;  Winston.  J  udffe. 

Claim  and  delivery  proceedlnga  by  R.  H. 
T.  Harper  against  Abram  Sugg.  At  No- 
vember term,  lti91,  an  order  was  made  re- 
ferring the  case  to  a  referee  to  hear  and 
determine  the  lusaee  involred,  and  a  re- 
port was  accordingly  submitted  to  the 
next  term  of  the  court.  (In  January,  1892,) 
and,  there  being  no  exceptions  to  the  re- 
port, It  was  confirmed,  and  Judgment  ren- 
dered in  favor  of  the  defendant;  and  at 
the  next  term  (In  April.  1S92)  the  final 
Judgmeat  was  set  aside  upon  the  ex  parte 
affidavit  of  plaintiff's  attorney,  without 
any  notice  ol  a  motion  for  that  purpoHu 
being  served  on  the  defendant  or  bis  at- 
torney, except  an  oral  notice  made  in 
open  court  nn  Wednesday  of  the  term. 
Defendant  appeals  on  the  followiug 
grounds:  (1)  No  notice  of  motion  to  set 
the  Judgment  aside  and  allow  plaintiff  to 
file  exceptiuns  was  giren  to  defendant  or 
his  couuael.  (2)  The  aflldavit  upon  which 
the  Judge  acted  was  ex  parte,  and  failed 
to  disclose  any  merits  or  any  errors  In  ref- 
eree's report.  (8)  The  exceptions  Bled  by 
plaintiff  do  not  state  clearly  what  facta 
or  issues  the  plaintiff  desired  to  be  sub- 
mitted to  the  Jury.  (4)  His  hunor  erred 
lu  granting  a  trial  upon  the  whole  case, 
and  In  not  specifying  the  leeues  to  be 
tried  by  the  Jury.  Reversed. 

Geo.  M.  JLlntUa^,  for  appellant. 

Clark,  J.  The  action  of  the  court  be- 
low was  erroneous,  certainly,  on  the  flret 
of  the  gruuDds  apecided  by  the  appellant. 
While  all  orders  -and  Judgments  are  In 
Seri  during  the  term  at  which  tbpy  are 
made,  and  may  be  modified  or  set  aside 
at  such  term  without  notice,  after  such 
term  a  final  Judgment  cannot  be  set  aside 
except  upon  notice  given.  Branch  t. 
Walker,  92  N.  C.  87;  Allison  v.  Whittler. 
101  N.C.  490.  8  8.  E.  Bep.  338;  Coor  v. 
Smith,  107  N.  C.  430,  11  S.  R.  Rep.  1U89. 
This  Is  but  right  and  Just.  A  Judgment  la 
Ifa/s  yit/o/n,  and  parties  are  not  required 
thereafter  to  keep  counsel  on  hand  at  the 
SDcceedlng  terms  of  the  court  lest  an  or- 
der affecting  the  Judgment  should  be 
made.  When  notice  of  a  motion  is  ueces- 
■ary.  the  statute  prescribes  that  it  must 
be  served  10  days  before  the  time  ap- 
pointed for  the  hearing,  though  the  judge 
may,  by  an  order  to  show  cause,  pre- 
scribe a  shorter  time.  Code,  9  fi95.  This 
was  not  done  here.  The  nottcs  was  glTen 
verbally,  and  the  appellant  might,  if  he 
bad  chosen,  have  added  thia  aa  a  fifth 
ground  of  exception.  Code,  5  597.  It 
was  given  on  the  very  day  the  motion 
was  heard,  and  doubtless  the  appellant 
waa  deprived  of  opportunity  to  file  coun* 
ter  affidavits.  The  appellee  was  fixed 
with  notice  of  the  Judgment  taken  at  the 
preceding  term,  (University  v.  Lasslter, 
83  N.  C.  88;  Hemphill  V.  Moore,  104  N.  C. 
879. 10  8.  E.  Bep.  813;)  besides,  his  affi- 
davit seta  out  that  he  had  actual  notice. 
He  had  ample  opportunity,  and  should 
have  aerved  legal  notice  in  proper  time,  of 
his  intention  to  move  to  set  the  Judg- 


ment aside,  so  that  the  opposite  party 
might  have  been  prepared  to  meet  blm. 
Thia  renders  It  unnecessary  to  consider 
the  other  aMlgnmeuts  ol  error.  As  the 
case  does  not  go  off  on  the  merits,  the  ap> 
pellee  Is  not  deprived  <tf  the  right  to  re- 
new the  motion  apoo  proper  notice,  U 
within  the  time  prescribed  bj  the  atatntBh 
Code,  S  874.  Error. 


  Oil  N.  C.  191) 

TDBNBR  V.  PAQS^  ShertfL 
(Supreme  Oonrt  of  North  Osndina.   Nov.  17, 
1802.) 

IjiABtiiTT  or  Sbbritf  — Pailubb  to  Rinnur  Xx^ 

■OUTIOS. 

In  ameroement  proceeding  against  a 
sheriff  for  not  returning  an  execution  to  the  No- 
vember term  of  court,  as  be  was  bound  to  do, 
where  it  appears  that  the  oomt  oonkl  adjonm 
at  an  earlier  day  than  that  fixed  by  law  for  the 
end  of  the  term,  and  did  so  adjoorn,  and  that 
defendant,  though  he  bad  opportunity,  did  not 
mail  the  execution  till  the  day  of  adjournment, 
and  that  the  clerk  took  it  out  of  the  post  office 
on  the  df^  after,  the  fact  that  it  was  sent  sev- 
eral days  before  the  expiration  of  the  term  as 
fixed  by  law,  and  that  sa  alias  execution  had 
be«i  issaed,  on  which  defendant  had  collected 
the  amount  due,  and  paid  it  over  to  the  execution 
plaintiff,  is  not  a  sumcient  excuse  for  the  delay, 
under  Code,  S  2078,  imposing  a  penalty  on  a 
sheriff  who  fails  to  make  due  retnm  of  an  ex» 
cntion  wlthoat  snfficient  caose  for  the  dday. 

Appeal  fro  m  s  u  peri  o  r  con  rt,  Oranse 
county;  Spibb  Wuitakbb,  Judge. 

Amercement  proceedings  by  Joslah  Tam'- 
er  against  M.  w.  Page,  as  sheriff,  for  de- 
lay in  returning  an  execnUon.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

The  other  facts  folly  appear  in  the  fol- 
lowing statement  by  MacRab,  J. ; 

Amercement  proceedings  against defend- 
anc.  thesherltlof  Wake  county,  for  fallnre 
to  return  an  execution  In  favor  of  plain- 
tiff. The  facts  found  ere  as  follows:  Od 
August  19,  1S91,  M.  W.  Page,  sheriff  of 
Wake  county,  received  an  execution  from 
the  superior  court  of  Orange  county  1q 
favor  of  the  plaintiff  against  defendant, 
returnable  to  the  next  term  of  aald  court, 
which  began  November  2.1891.  On  No- 
vember 6tb  the  sheriff  made  return  to  the 
execution. said  return  belnglndorfied  there- 
on by  the  sheriff  on  the  morning  of  No- 
vember 5th.  The  execution  was  mailed  to 
the  clerk  of  said  court  during  said  mora- 
Ing,  which  was  Thursday,  and  arrived  by 
mall  In  HlUaboro  on  the  night  of  the  5th, 
(there  being  only  one  mall  each  day  be- 
tween Balelgta  and  HUlaboro;)  but  the 
clerk  did  not  get  It  ont  of  the  post  office 
tilt  Friday,  November  dth.  The  Novem- 
ber term  of  said  court  began  November  2d, 
and  the  Judge  adjourned  the  court  aiae  die 
ua  the  afternoon  of  Thursday,  November 
6, 1891.  The  sheriff  knew  nothing  of  the 
adjourumenc  of  the  court  when  be  re- 
turned and  mailed  the  execution.  After 
the  filing  of  the  answer  of  the  defendant 
sheriff  and  the  bearing  of  tbn  cause  bad 
been  entered  upon,  the  plaintiff  moved  to 
amend  his  affidavit  (filed  previously  be- 
fore WiNBTnN,  J.)  In  order  to  charge  a  fail- 
ure to  executennd  make  due  return  of  suld 
writ.   Tbls  was  denied.    His  huoor  held 
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that  the  role  against  the  defeodant  be  di»- 
charged,  and  adjadged  that  plain tlllpay 
eoHta  of  the  proceeding.  The  plaintiff  ex- 
cepted and  appealed. 
C  D.  Tuner,  for  api>e1)ant. 

MacBae.  J.,  {aiUir  atatiog  the  facUA 
The  term  ol  the  court  to  wbich  the  aberllt 
was  bound  to  return  tbe  execution  ad- 
journed 6io0  die  on  the  afternoon  of  Thurs- 
day, Norember  6, 1891.  The  ahertft  mailed 
tbe  execution,  with  hie  return  IndorHCd 
tbereon.  at  BalelKh  on  the  morning  of  the 
Mid  5th  day  of  November.  It  waa  taken 
out  of  the  post  office  at  Hillsboro  by  the 
clerk  of  Orange  superior  court  on  the  day 
after  tbe  adjournment  of  tbe  term.  Ex* 
ecntlons  shall  be  returnable  to  the  term 
of  tbe  court  next  after  that  from  which 
they  bear  teste.  Code,  $  449.  Theaberltr 
Is  allowed  all  the  days  of  the  term  to  re- 
turn an  execution,  unless  he  bP  ruled,  upon 
motion  and  cause  shown,  to  return  it  ou 
some  intermediate  day.  Person  v.  New- 
som,  87  N.  C.  143.  While  the  terra  may 
last  for  the  full  time  given  It  by  law,  it 
may  be  adjourned  at  an  earlier  day. 
Branch  v.  Walker,  92  N.  C.  87;  Foley  v. 
Blank,  Id.  476.  It  seems  that  this  execu- 
tion was  received  by  defendant  ou  the  I9tb 
of  August;  that  the  plaintiff  was  re- 
strained by  order  ol  the  Judge  from  pro- 
ceeding under  it;  and  that  at  any  time 
after  sueb  restraining  order  was  served 
Dpou  plaintiff  the  execution  might  have 
been  returned,  but  that  It  was  delayed  un- 
til too  late  to  reach  tbe  court  before  Its 
adjournment.  Section  2079of  the  Code  Im- 
poses the  penalty  tor  neglect  tomakedne 
return,  unless  such  sheriff  can  show  auSl- 
clent  cause  to  tbe  court  at  the  next  sac- 
ceedlng  term  after  the  order.  It  Is  true 
tbat,  as  appears  by  the  answer  of  defend- 
ant, an  a7/d<9  execution  afternards  came 
Into  bis  bands,  and  be  collected  tbe  money 
thereon,  and  the  plaintiff  has  received  the 
same.  We  are  precluded  from  giving  re- 
lief on  account  of  the  hardship  of  the  ease. 
Tbe  letter  and  spirit  of  tbe  law  are  plain, 
and  tbe  statute  is  older  than  the  state. 
Its  purpose  is  to  secure  promptness  and 
efficiency  on  tbe  part  of  its  officers.  A  fail- 
ure to  execate  It  from  motives  of  sym- 
pathy would  lead  to  looseness  lii  adminis- 
tration, and  impair  tbe  strength  and  dig- 
nity of  the  law.  No  sufficient  excuse  was 
offered  for  the  failure  to  return  tbe  execu- 
tion, and  It  waa  error  to  dlwbarge  tbe 
mle.  Jndgment  reversed. 


{Ul  K.  C.  200} 

Um  et  al.  T.  WILUAMS  et  aL 

(Bnpieme  Court  of  North  Oandln^   Not.  17, 

1882.) 

tKSTRDOTIOira — A  PPEXL — BXCBPTIOXS. 

1.  In  an  action  to  i et  aside  a  will,  an  In- 
■tmction  which  leares  the  jury  to  decide  whether 
such  will  was  obtained  hy  undue  Influence  is  er- 
roneous, where  there  is  no  eridence  from  whi<^ 
the  jury  can  find  such  a  fact 

2.  Under  Code,  {  412,  subaec  3,  which  pro* 
Tides  that,  if  thoe  is  error  either  In  the  re- 
fosal  of  tbe  jo^  to  erant  a  prarer  or  In  his  io- 
atowtlon  gaoenuly,  tlie  same  shiUl  be  deemed 


eicepted  to  without  fillnK  any  formal  objection, 
it  is  sufficient  for  defendant  to  set  out  nls  ev 
ception  to  the  Instmctioa  in  Isis  case  on  appeal, 
tiwoffi  the  pn^wr  method  was  to  assign  amic 
on  a  motion  for  a  new  tilaL 

Appeal  from  superior  court,  Orange 
county;  Winston,  Judge. 

Action  to  set  aside  a  will  by  Rnffln  Lee 
et  al.  against  Anna  B.  Williams  et  aL 
Judgment  for  plaintiffs.  Defendants  ap- 
peal. Berersed. 

C  D.  Turaer,  for  appellants.  J,  IT.  Gra- 
Aamrfor  appellees. 

MacRas,  J.  The  following  is  tbe  Issue 
presPDted  to  the  Jory:  "Is  the  paper 
writing,  or  any  part  of  same,  propounded 
for  probate,  and.  if  so,  wbat  part,  tbe 
last  will  and  testament  of  Augustus  E. 
Allison,  deceased?"  Tbe  propo^nders 
rested  after  proving  ibe  formal  execution 
of  the  Instrument,  which  was  not  con- 
troverted. The  ground  upon  which  tbe 
validity  of  this  Inatrument  as  a  will  was 
Impeached  was  "that  Ita  execution  was 
procured  by  the  undue  influence  of  Jane 
AIllsou,  alias  Jane  Wheaton;  and  tbe 
said  Augustus  AUlBon  was  prevented  by 
tbe  conduct  and  threats  and  undue  influ- 
ence of  said  Jane  Wheaton  frum  altering 
and  cnni'eling  said  paper,  as  he  desired 
and  Intended  to  do."  Tbe  caveators  ex- 
amined several  witnesses  offered  in  sup- 
port <a  their  contention,  and,  having 
closed,  "hfs  honor  stated  that,  If  the  Jury 
should  set  aside  tbe  will  on  the  testimony, 
the  court  would  be  compelled  to  set  tbe 
verdict  aside;  and.  In  order  that  the  ca- 
veators may  hare  full  benefit  of  tbe  ex- 
ception, tbe  court  will  charge  the  Jury 
that  the  proof  la  not  sufficient  to  go  to 
the  Jury.  Tbe  caveators  ask  to  hSTs 
tbe  Jury  pass  upon  the  matter  anyway, 
and  the  court  again  says:  '  Well,  gentle-, 
men,  you  may  do  so  if  you  choose,  but 
you  have  the  views  ot  thecourt.'"  There* 
upon  the  propounders  called  additional 
witnesHes.  We  have  carefully  examined 
ell  the  testimony  as  reported  In  tbe  case 
oil  appeal,  and  we  concur  Id  tbe  opinion 
expressed  by  bis  honor  when  tbecaveators 
closed.  It  was  a  useless  consu-raptlbu  of 
time  and  protraction  of  the  trial  by  the 
propounders  to  hsTO  introduced  further 
testimony,  and  we  can  see  nothing  in  the 
additional  evidence  offered  on  both  sides 
which  should  bave  charged  tbe  view  al- 
ready expressed  by  his  honor.  The  testi- 
mony is  Toiumlnous  and  extended,  and 
no  good  purpose  would  be  subserved  by 
setting  It  out  here;  but  there  was  no  tes- 
timony which  In  itself  tended  to  establlBb 
the  fact  either  of  threats  or  of  undue  influ- 
ence. The  counsel  tor  the  propounders, 
however,  presented  no  request  in  writing 
for  a  special  lostruction  to  that  effect, 
tbough  be  seems  to  have  made  It  orally 
et  the  close  of  tbe  caveators*  testimony, 
and  again  during  his  argnment.  Sec- 
tion 415  of  the  Code  provides  that  "coun- 
sel praying  of  the  Judge  Instructions  to 
the  Jury  shall  put  thelrrequests In  writing, 
entitled  of  the  cause,  and  sign  them  ;  oth- 
erwise the  Judge  may  disregard  them.** 
The  authorities  on  the  sabject  are  so  nn- 
meroua  tbat  we  will  cite  on^  tbe  last 
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casee.— Sta  te  v.  Hortoo,  100  N.  C.  448.  0  8. 
E.  itep.  iiH,  and  Pusey  v.  Fatton.  Iw  N. 
C.  4fi5, 14  S.  G.  Bep.  64. 

There  are  aeveral  exceptions  to  the 
charge  of  his  honor,  nil  of  which  bnt  the 
one  we  ehall  notice  hereafter  are  wlthont 
merit,  and,  indeed,  nere  not  relied  upon 
in  tbie  court.  Bie  honor  instructed  the 
]ary,  amonK  other  thiuga:  "It  the  jury 
believe  that  the  will  waa  executed  by  the 
deceased  in  bla  Uretlme,  a  man  capable 
of  making  a  will.— that  la,  of  sound  mind 
and  dlspofilag  memory,— and  the  same 
was  witnessed  by  James  Norwood  and 
Calvin  £.  Parish,  who  signed  the  same  as 
witnesses  at  the  request  and  by  the  direc- 
tion of  the  deceased,  and  In  his  presence, 
then  the  court  charges  yoo  that  this  Is  the 
last  will  and  testament  ol  AttgustnaE. 
Alllsuif,  the  deceased,  anlesBthe  caveators 
have' shown  you  from  the  evidence  that 
the  will  was  procured  by  the  nodne  Influ- 
ence and  conduct  of  the  wltoeiiia  Jane  Alli- 
son, exercised  over  the  deceased."  To  this 
the  propoiinders  except.  By  section  412, 
subsec.  8.  of  the  Code,  it  Is  provided :  "If 
there  shall  be  error,  either  In  the  refusal  of 
the  Judge  to  grant  a  prayer  for  Instruc- 
tions, or  lo  granting  a  prayer,  or  In  his 
InHtructlona  generally,  the  same  shall  be 
deemed  excepted  to  without  the  Sling  of 
any  formal  objections."  This  section  is 
not  tu  be  construed  to  permit  an  excep- 
tion to  he  taken  for  the  first  time  in  the 
supreme  court,  bnt  It  Is  sufHclent  if  set 
out  in  appellants' caseonappeal, although 
the  proper  method  of  taking  advantage 
of  ft  is  to  assign  error  on  a  motion  for  a 
new  trial.  Clnrk'n  Code,  (2d  Bd.)  p.  S82. 
Here  we  find  an  exception  noted,  and  an 
assignment  of  error  in  this  particular; 
and  we  bold  the  exception  well  taken,  al- 
though the  propounders  could  not  take 
advantage  of  the  refusal  of  his  honor  to 
give  the  instruction  asked,  becanse  It  waa 
not  In  writing,  as  required  by  the  statute. 
The  error  In  the  charge  is  In  leaving  It  to 
the  Jury  to  decide  whether  the  caveators 
bad  shown  from  the  evidence  that  the  will 
was  procured  by  the  undue  Influence  and 
conduct  i)f  the  witness  Jane  Allison,  exer-  ' 
cised  over  the  deceased,  when  there  was 
no  evidence  to  go  to  the  Jury  to  enable 
them  to  find  such  to  be  the  fact.  If  tbere 
had  been  any  evidence,  however  slight.  It 
would  have  been  the  duty  of  his  honor  to 
huve  submitted  it  to  the  jury ;  and.  If  they 
should  have  found  against  Its  weight,  It 
would  have  been  in  his  discretion  to  haver 
set  the  verdict  aside;  bat  that  province 
does  not  belongtothls  eoart.and  wecould 
not  havedlHtorbpd  It.  Tbeevldenceintbls 
case  was  not  sufficient  to  raise  a  conjec- 
ture, and  was  an  insufflclent  foundation 
tor  a  verdict,  and  therefore  was  no  evi- 
dence to  be  left  to  the  jury.  State  v.  Vin- 
son, 63  N.  C.  335.  Althuagh  It  was  not  er- 
ror tu  refrain  from  giving  instructions 
unless  they  are  asked,  yet  care  must  be 
taken,  when  the  Judge  thinks  It  proper, 
of  his  own  motion,  or  at  the  party's,  to 
give  them,  that  they  be  not  In  tbemseWes 
erroneous,  or  so  framed  as  to  mislead  the 
fury.  Bynura  v.  Bynum,  Hired. 862;  Bur- 
ton V.  Itallroad  Co.,  84  N.  C.  182. 

Error,   New  trial. 


WILLIAMS  V.  BOWLZNa  . 

(StvnBM  Court  of  North  CaroMna.    Nov.  17, 

1802.) 

JasTxoaR  OF  thi  Fbi.oi— Sdhuons  —  KsnrsN  to 
Othbk  Justiob. 
Once  the  oonstltutlott  of  1868,  (aztlele  4, 
{  27,)  and  enactment  of  certain  laws,  among 
them  section  827  of  the  Code,  requiring  Joaticas 
of  the  peace  -to  keep  a  record  of  their  proeeed- 
ings,  and  Bection  833,  commanding  any  ofl&cor 
to  whom  a  smnmooB  of  theirs  may  nave  Deen  di- 
rected to  return  same  as  soon  as  exeented  to 
the  Justice  Issuing  it,  such  a  sommons  oaonot  ba 
made  returnable  to  any  other  justice,  except  iu 
baatardy  proceedings  and  In  ejectment,  la 
which  cases,  onder  seeUons  8%  1797,  It  mar 
still  be  made  TStnmable  to  some  other  justice  a 
desired. 

Appeal  from  snperlor  court,  Persoa 
county;  Connor.  Judge. 

Action  by  S.  P.  Williams  against  WiU 
Ham  Bowling  for  nonpayment  of  money 
due  on  a  contract.  The  case  was  urigt* 
nally  begnn  before  a  Jnatlce  of  the  peace, 
where  defendant  entered  a  special  appear- 
ance, and  moved  to  dismlsa,  because  th« 
summons  was  made  retnrnable  before  a 
Justice  other  than  the  one  who  Issaed  It, 
and  for  still  another  reason  unnecessary 
to  be  considered.  The  Justice  dismissed 
the  case,  and  plalnttfl  appealed  to  the  sn- 
perior  court,  where  defendant's  grounds 
for  dismissal  were  overrnled,  and  Judg- 
ment rendered  lorplalntllt.  Defendant  ap* 
peals  to  thla  eoart.  Reversed. 

A.  W.  Orabam  and  Menitt  A  Brjmnt, 
for  appellant.  W.  W.  Kttcbbif  tor  appel- 
lee. 

MacRab,  J.  Section  832  of  the  Code  pro- 
vides that  "  the  summons  shall  be  Issued 
by  the  Justice,  and  signed  by  him.  It  shall 
run  In  the  name  of  the  atate.  and  be  di- 
rected to  any  constable  or  other  lawful 
ufBcer,  commanding  him  to  summon  the 
defendant  to  appear  and  adswer  the 
complaint  of  the  plaintiff  at  a  place  with- 
in the  county,  to  be  therein  apecifled,  and 
at  a  time  to  be  therein  named,  not  exceed- 
ing thirty  days  from  the  date  of  the  sum- 
mons. It  shall  also  contain  the  amount 
of  the  sum  demanded  by  the  plaintiff. " 
Section  888,  after  directing  how  the  officer 
shall  execute  the  same,  proceeds:  "Whea 
executed,  be  shall  Immediately  return  the 
summons,  with  the  date  and  manner  of 
the  service,  to  the  Justice  who  Issued  the 
same."  The  form  of  the  aummons  pre- 
Bcibed  in  section  900,  No.  1,  eommanda  tta« 
officer  to  summon  the  defendant  "to  ap- 
pear before  G.  W.  H.,  one  of  tbejnsticea.'* 
etc.,  at  a  time  and  place  speclfled  therein, 
and  concludes:  "And  have  you  then  and 
there  this  precept,  with  the  dace  and  man- 
ner of  its  service.  Hereof  fail  not.  Wit- 
ness our  said  Justice  this   —  day  of 

 ,18—.  a.W.H..JuHticeoftbeFeace.'* 

Section  907  provides  tor  the  removal  of  all 
proceedings  and  trials  from  the  Juetlce  ba> 
fore  whom  Che  writ  or  summons  is  return- 
able to  another,  upon  affidavit  In  certain 
cases.  By  the  law  as  It  existed  before  th* 
adoption  of  the  constltntlun  of  1S88,  tbe 
leading  process  in  civil  actions  before  Jus- 
tices of  the  peace,  then  called  a  "war- 
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rant,"  waa  retarnable  before "Bcime  Justice 
of  his  cuuDty ; "  but  thU  cnnBtitntlon.  and 
the  acts  wlilcb  (lave  since  been  pneiged  In 
relatiua  to  Justlcefi  o{  tbe  peace,  largely  io- 
creaseil  their  JurlHdictioQ,  and  required 
tbem  to  make  a  record  of  the  proceedings 
before  thetn,  and  to  file  tbe  same  wltb  Che 
clerk  of  tbe  superior  conrt.  Const,  art.  4, 
5  27;  Code,  §  827.  It  was  held  In  Reeves  t. 
Davis.  80  N.  C.  209,  tbat  a  Justice's  court  is 
Bot  a  euurt  ot  ret-ord,  as  It  was  not  un- 
der tbe  old  aystem;  but  theiutentlon  la 
evident  In  the  present  conatltnilon  and 
laws  to  preserve  a  memorial  u(  its  pro* 
ccedings,  and  give  tbem  a  stability  In 
keeping  with  Its  extended  Jurisdiction. 
Fortiiis  reason  the  Jntiticesare  required  to 
keep  a  record,  and  to  make  their '  process 
returnable  before  the  Justice  wbo  Issues  It. 
In  case  of  bastardy  proceedlnKB,  (section 
82.)  and  la  snmmary  proceedings  in  eject- 
ment, (section  1767.)  tbe  ennimons  may 
sHll  be  made  retarnable  before  some  other 
Jaatice  than  tbe  one  who  Issues  it;  but  in 
no  other  Instances  in  clvli  actions,  ol 
wliicb  we  are  advised.  This  action,  then, 
baviniE  been  begun  by  the  Issuing  of  a 
anmrnons  by  one  Justice  returnable  before 
anotber,  was  prdperly  dismissed  by  the 
Juatlce  ttefore  whura  it  was  returned,  and 
upon  appeal  to  the  superior  court  should 
have  been  disinisned  on  motion.  This 
view  ol  tbe  catie  renders  it  uoneceRsary 
that  we  should  examine  the  other  excep- 
tions.  There  le  error. 


dUH.  a  »B) 

UOORB  V.  BBAMAN  et  al. 

(Supreme  Court  of  North  Carolina.    Nov.  17, 
158^) 

USDBT  AS  A  Dbvbnsb  ~  FORBOLOSDRS    OW  HOBT- 

OA.eB — LmiTATiox  or  Acjtioss. 

1.  ITiMler  Battle's  Bevisal,  1S73,  c.  114,  pro- 
Ti<fing  that;  where  interest  In  exceas  of  the 
legal  rate  is  stipnlated  for,  "the  interest  shall 
not  be  recOTerable  at  law,"  defendant  in  an  ac- 
tion to  foreclose  a  mortgage  may  iateipoee  the 
statntorr  defense  of  uatirr,  and  he  will  not  be 
required  to  pay  more  than  the  prindpal  sum 
wltbont  interest.  Gore  v.  Lewis,  IS  S.  B.  Rep. 
809.  109  N.  C.  638.  followed. 

2.  A  partial  payment  on  a  bond  by  an 
obligor  thereto  before  it  is  barred  by  the  statute 
of  limitatloas  contlaaes  It  in  force  both  aa  to 
him  and  to  the  heirs  of  the  other  obligor,  al- 
tboo^  more  than  tbe  statutory  iieiiod  has 
elapsed  nnce  the  death  of  the  other  obligor. 

Appeal  from  superior  conrt.  Greene 
county;  Winston,  Judge. 

Action  by  Tbomati  Mnore  against  N.  H. 
Beatnan  and  others  to  foreclose  a  mort- 
gage.  Judgment  fur  pTaintift,  and  defend- 
ants appeal.  Keversed. 

Tbe  referee  before  whom  the  cause  was 
tried  foond  the  facts  to  be  as  follows: 

"(1)  That  un  the  22d  day  of  August, 
1873,  the  defendant  N.  H.  Beaman  and  bis 
wife,  S.  C.  Beaman,  executed  and  deliv- 
eied  to  the  plaintiff,  Thomas  Moore,  their 
writing  obligatory,  under  and  by  which 
they  promlHed  to  pay  to  the  plaintiff  the 
Bum  of  fifteen  hundred  and  one  dollars 
and  fifty-one  cents  on  the  Jst  day  of  Janu- 
ary, 1878;  and  tbat  tosecurethe  payment 
of  said  bond,  tbe  defendant  N.  H.  Beaman 
and  his  wife,  8.  C.  Beaman,  on  the  same 
T.16s.E.no,8— 12 


date,  to  wit,  August  22,  187S.  execut?d 
and  delivered  to  tbe  plaintiff  a  mortgage 
deed  conveying  to  him  the  tract  of  land, 
particularly  described  In  the  complaint 
and  in  the  mortgage  filed  as  'Exhibit  K.' 

"(2)  Tbat  the  consLderatlon  for  whlcb 
said  bond  was  given  was: 

(a)  Amount  advanced  by  pltdntifr,  la 

condderation  of  which  one  Fe* 
dora  Garraway  conveyed  to  S. 
O.  Beaman.  wife  of  uef^ndsmk 
N.  H.  Beaman,  the  dower  In- 
terest of  said  Oarraway  hi  tbe 
tract  ot  land  referred  to  in  tha 
Dreceding  finding  of  fact  $  800  00 

(b)  Soingiefl  paid  for  tqr  plaintiff  for 

building  erected  on  said  land. ..  25  00 
(e)  Duebili  paid  W.  R.  Croom  for 

work  aone  on  said  house   14  00 

(d)  Cash  loaned  defendant  N.  H.  Befr* 

man   10  00 

fe)  Cash    8  75 

(0  Account  of  defendant  N.  H.  Bea- 
man at  W.  H.  Dall  &  Bros., 
paid  by  plalntlfr   230  2» 

Total   11,083  64 

"That  the  excess  ot  said  bond  over 
91,083.54  was  interest  charged  thereon,  tbe 
same  being  computed  on  tbeelght  hundred 
dollar  item  above  specified  at  twelve  per 
cent,  per  annum  from  the  date  of  said 
bond  till  the  maturity  ot  the  same;  that 
no  interest  was  computed  on  the  other 
items  above  enumernted  ai  composing 
the  face  of  said  bond. 

"  (S)  That  the  said  tract  of  land  was,  at 
the  time  of  the  execution  ot  the  said  mort- 
gage deed,  the  separate  estate  In  tne  of 
the  said  8.  C.  Beaman, and  that  thetltleso 
remained  subject  to  said  mortgage  till 
tbe  death  of  said  S.  C.  Beaman,  which  oc- 
curred on  the  day  of  August,  1877. 

"(4)  That  more  than  ten  years  inter- 
vened between  the  death  of  said  S.  C.  Bea- 
man and  the  Institution  of  this  actlun. 

"  (5)  That  the  defendants,  other  than  N. 
H.  Beaman.  are  tbe  children  and  heirs  at 
law  of  said  8.  C.  Beaman,  together  wltb 
the  husbands  of  such  females  as  have  mar- 
ried. 

"(6)  That  the  defendants  are  In  posses- 
sion ot  tbe  land,  and  that  defendant  N. 
H.  Beaman  19  tenant  by  the  cnrtesy  ot 
said  land. 

**(7)  That  no  payment  was  made  od 
said  bond  prior  to  its  maturity.  Tliat 
defendant  N.  H.  Beaman,  at  hie  own  In- 
stance, has  made  the  following  payments 
on  said  debt  and  mortgage,  to  wit :  Jan- 
uary 24,1880,  f  50.21;  April  9,  1881,  $344; 
Juue28,  1882,  f227.27;  June  4,  1886,  $180; 
March16, 1889,  $100;  July  20.  18»0.  97.11; 
and  that  tbe  detendanta,  other  than  N.  H. 
Beaman,  have  paid  nothing  on  eaid  in- 
debtedness. 

"(8)  That  there  remains  due  and  unpaid 
on  said  mortgage  indebtedness  on  April 
11,  1S92,  computing  interest  as  specified 
in  conclusion  of  law  No.  4,  tbe  sum  of 
thirteen  hundred  andfifty-nlnedollars  and 
twenty-sevun  cents." 

And  the  conclDsions  ot  law  as  follows: 

•*(!)  That  the  Interest  charged  by  the 
plaintiff  on  the  IndPhtedncHS  evidenced  by 
said  bond  and  mortgage  was  at  n  greater 
rate  than  was  or  Is  allowed  by  law. 

**(2)  That  this  action  is  not  barred  by 
the  statute  ot  limitations. 
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"(S)  Tbat  tbe plalntlffto  entitled  to  the 
ponaessioD  ofaald  land. 

"(4)  That  there  Is  recoverable  In  this 
action  the  amount  actually  due  the  plain- 
tiff at  the  time  of  execution  of  said  bond 
and  mortgase,  to  wit,  91,083.54.  with  In- 
teregt  thereon  at  the  rate  of  six  percent, 
per  annum  from  date  of  said  bond,  less 
the  pajments  enumerated  in  paragraph 
7  of  flndinsa  of  fact,  computing  Interest 
under  the  -rule  of  partial  payments,  and 
that  the  plaintiff  is  entitled  to  Judgment 
that,  upon  aefanlt  of  payment  of  nald 
murtgageindebtedneesby  defendants, said 
land  be  sold,  and  the  proceeds  of  sate  be 
applied  to  the  dlscherge  of  said  indebted- 
ness and  costs,  and  the  surplus  dlabunied 
under  the  direction  of  the  court. 

"(6)  Tbat  plaintiff  Is  entitled  to  recover 
of  the  defendants  and  sureties  on  delend- 
ants'  undertaking  the  costs  of  this  action, 
to  bu  taxed  hy  the  clerk." 

To  the  said  report  of  the  veterav  the  de- 
fendants Sled  exceptions,  which  (except 
those  nltbdrawQ  on  the  argument  before 
the  court  below)  are  as  follows: 

"First.  For  that  In  the  eighth  finding 
of  facts  the  referee  based  his  finding  of 
amount  due  by  defendants  to  plaintiff 
(to  wit,  f 1,859.27)  on  a  computation  ot  in- 
terest, whereas  the  act  of  1866,  under 
which  the  contract  sued  on  was  made, 
expresBly  proTldes  tbat  no  Interest  should 
be  I'eeovered  on  a  usurious  contract,  as 
the  referee  finds  the  ope  In  suit  tu  be;  and 
therefore  the  referee  should  not  have  al- 
lowed the  plaintiff  any  interest  whatever, 
but  shonld  have  found  the  amount  of  the 
actual  debt,  to  wit,  Sl.083.64,  and  de- 
ducted therefrom  the  payments  which  the 
referee  finds  were  made  by  defendant  N. 
H.  Beaman,  amounting  In  all  to  $908.59. 
and  thereby  learlnff  a  balance  dae  the 
plaintiff  of  9174.95." 

(Second  exception  withdrawn.) 
Third.  That  In  the  second  conclusion 
of  law  the'referee  errs  In  finding  that  this 
action  is  not  barred  by  the  ststute  of  lim- 
itations, in  so  far  as  such  finding  relates 
to  the  mortgage  sued  on,  and  affects  the 
heirs  at  law  of  S.  C.  Beaman,  wife  ot  N.  H. 
Beaman ;  the  evidence  having  established, 
and  the  referee  having  found  as  a  fact, 
tbat  the  said  H.  C.  Beaman  died  more  than 
ten  years  previous  to  the  commencement 
oi  this  action;  and,  further,  tbat  every 
payment  made  on  said  debt  was  made  by 
aald  N.  H.  Beaman,  and  after  said  mort- 
gage became  due. 

"Foartb.  That  the  referee  errs  In  the 
fourth  ronclusion  of  law  In  the  awarding 
ul  Interest  to  plaintiff,  for  that  in  law  the 
plaintiff  (for  the  reasDUS  stated  in  excep-. 
tlon  1)  Is  not  entitled  tu  any  Interest  on 
said  bond.  It  being  a  usurious  contract; 
and,  secondly,  If  entitled  to  any  interest, 
the  same  shoald  not  be  charged  from  the 
date  of  the  bond,  but  from  the  time  the 
bond  fell  due.  It  was  agreed  In  writing 
by  the  parties  to  the  action  that  8.  C. 
Beaman  died  on  thel7tb  day  of  August, 
1S77,  and  that  letters  of  administration 
on  her  estate  were  not  Issued  until  the 
Utta  day  of  May.  1891,  her  husband,  N.  H. 
Beaman,  then  qualifying  as  her  adminis- 
trator. "  (Bemalnder  of  the  fonrtb  excep- 
tion withdrawn.) 


The  coart  below  overraled  the  exc^ 
tlons  and  gave  Judgment  eonflrmlng  the 

referee^B  report,  to  which  ruling  and  Jadg- 
raent  the  defendants  except  on  the 
grounds  set  forth  in  said  exceptions  of  de- 
fendants, and  from  the  said  Judgment  the 
defendants  appeal  to  the  sapreuie  court. 

Geo.  M.  Lttidaay,  for  appellants.  W.  C 
MuDToe,  T.  C.  Wooten^  and  Aycock  <ft  Oaa- 
iei,  for  appellee. 

CuitK,  J.  The  nsnry  act  In  force  when 
this  contract  was  entered  into  was  chap< 
ter  114,  Battle's  Revlsal.i  (chapter  24,  Aeta 
1866.)  It  does  not  easentially  differ  from 
the  present  act,  and  most  receive  the  same 
construction.  The  facts  of  this  case  are 
similar  to  those  In  Gore  v.  Lewis,  109  N. 
C.  539.13  S.  E.  Rep.  909,  and  for  the  reasons 
there  given  the  plaintiff  is  entitled  to  re- 
cover no  interest.  The  act  of  1874-76  In- 
creased tbe  penalties,  and  could  not 
affect  a  pre-existing  debt.  Besides,  It  ex- 
pressly exempted  prior  valid  contracts, 
which  this  was,  to  the  extent  of  liability 
for  tbe  principal  snm  lijaned.  The  pres- 
ent act  (Code,§SS36:  Acts  1876-n.c.91,58) 
specifies  that  It  Is  tu  be  substituted  la  the 
place  of  tbe  act  of  1874-75.  It  could  have 
no  bearinj^  upon  this  contract  even  U  ft 
had  changed  the  penalty  from  that  In 
force  when  the  bond  was  executed.  The 
defendants*  first  and  fourth  nceptloua 
should  have  been  sustained. 

The  second  exception,  and  part  ot  the 
fonrtb  exception,  were  withdrawn  on  the 
agreement  below,  and  are  not  before  as. 

Tbe  third  exception  was  properly  over- 
ruled. Tbe  partial  payment  by  either  of 
two  obligors  before  the  bond  la  barred 
continues  it  In  force.  Green  v.  Greens- 
boro, 83  N.  C.  449;  Wood  v.  Barber,  90  N. 
C.  76;  Moore  v.  Goodwin,  109  N.  C.  218,  IS 
S.  E.  Rep.  772.  Tbe  provisions  of  the  law 
forbidding  usury  are  very  clear  and  ex- 
plicit. No  one  can  possibly  misunder- 
stand them.  If,muved  by  avarice,  a  party 
deliberately  violates  tbe  law,  he  has  no 
cause  to  complain  that  his  puniRbment 
has  been  In  the  very  respect  which  caused 
him  to  sin,  and  (hat  In  grasping  after  Ille- 
gitimate Interest  he  has  lost  also  the 
legitimate  Interest,  which  the  law  would 
have  given  a  law-abiding  citizen.  It  was 
competent  to  show  tbat  usurious  interest 
constituted  a  part  of  tbe  amount  for 
whichtbe  bond  and  mortgage  were  given. 
Arrington  v.  Jenkins,  96  N.  a  462.  It 
was  therefore  properly  atmck  ont.  Tbe 
plaintiff  is  entitled  to  recover  the  true 
principal,  91,083.54,  without  interest,  and 
subject  to  tbe  payments  made  thereon. 
Tbe   appellants'    case  an    appeal  was 

^Battie'a  Keviul.  e.  114.  provides  that  "the 
legal  rate  of  interest  upon  all  sams  of  money 
where  interest  is  allowed  shall  be  idx  per  oenL 
per  annum  for  such  time  as  interest  may  acem^ 
and  no  more:  provided,  however,  that  any  person 
maj  for  Uie  loan  of  moner,  bat  npon  no  other 
account,  take  interest  at  a  rate  so  great  as  el^t 

Eer  cent,  if  both  the  condderation  and  rate  of 
iterest  shall  be  set  forth  in  an  obligation  signed 
by  the  party  to  be  charged  or  bis  ^ent.  And  If 
any  person  shall  agree  to  take  a  greats  rate  of 
interest  than  rix  p«  cent,  per  annum  where  no 
rate  Is  named  in  the  oMigauMi,  w  a  greatsr  rate 
than  dght  per  cent,  where  Hha  rate  Is  named,  die 
Intwest  shall  not  be  recoverable  at  law." 
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■erred  In  time,  nnd,  there  being  nu  roanter 
case  served,  mwt  be  taken  aa  tbe  caM  on. 
appeal.  Error. 

tin  N.  C.  31») 

JOHNSON  et  aL  t.  LOFTIN  et  aL 

(Snpmne  Oonrt  «f  NorOi  Oandlna.   Nor.  17, 
1802.) 

BnaBEiioa— KEcoHxiTTiNa  Rsport— AonoH  «o 

RbDBBH— JUDGHBST. 

X.  Where  a  refnee**  r^ort  Is  filed  at  Hit 

NoTember  term  of  court,  a  motion  made  at  the 
Uaj  term  following  to  recommit  the  same  for 
an  additional  finding  is  addressed  to  the  dlscre- 
tioQ  of  tbe  court. 

2.  In  an  action  to  redeem  from  a  aale  lin> 
der  the  power  in  a  mortgage,  and  for  ao  acooant- 
ing  bj  defendant  of  the  rents  and  profits,  a  per- 
sonal jadgment  may  be  rendered  against  plaintiff 
for  the  amoimt  due  on  l2ie  accoonting,  though  not 
ptayed  for. 

Appeal  from  aaperlor  court,  Lenoir 
eoDDty;  Robbrt  W.  Winbton,  Jadfce. 

Action  by  M.  A.  C.  O.  Johnson  and  oth- 
ers agalnat  U.  H.  Loltln  and  others  to  re- 
deem from  a  sale  of  land  noder  the  power 
In  a  mortgage,  and  for  an  accounting  by 
defendaptsot  tbe  rents  and  profits  of  the 
land.  From  a  decree  giving  ptalotltTs  a 
light  tu  redeem,  and  defendants  a  perHonat 
lodgment  for  tbe  amount  dne  on  the  ac< 
eonntlDg,  plalntlfta  appeal.  AlBrmed. 

a,  W.  iBler,  for  appellants.  Geo.  Roan- 
tree,  for  appellees. 

Clabk,  J.  Tbe  report  of  the  referee  was 
filed  and  confirmed  at  November  term, 
1891.  Tbe  exception  thereto  and  motion 
to  recommit  tbe  report  for  an  additional 
finding  of  fact  at  May  term,  1892,  were  too 
late  as  a  matter  of  right,  and  could  only 
have  been  allowed  as  a  matter  of  discre- 
tion. Tbe  refasal  of  tbe  court  was  tbere- 
fure  not  reviewable.  McNeill  Hndges. 
105  N.  C.  52, 11  S.  E.  Bep.  265. 

The  other threeezceptlons  were  totbe re- 
port of  sale,  bntwere  unsupported  by  any- 
thingappearlng  In  tbe  record  urotberwlse. 
The  court  overraled  theae  exceptlona,  and 
found  that  the  commlssloDer  was  not  a 
party  to,  nor  Interested  in,  the  action; 
that  tbe  sale  was  open  and  fair,  and  that 
tbe  land  brought  a  fair  price.  These  ex- 
ceptions present  no  matter  of  law,  and 
the  findlDgs  of  fact  by  tbe  Judge  below  are 
not  reTiewable.  Barrett  v.  Henry,  85  N. 
C.  821;  Davie  t.  Davis,  108  N.  C.  501,  IS  S. 
£.  Bep.  240.  Nor  Is  there  anything  in  the 
pleadings  and  findings  of  fact,  nor  Is  It 
suggested  by  afildavlt,  that  the  plaintiff 
Johnson  Is  a  married  woman.  There  Is 
no  presumption  of  law  that  she  was.  It 
doea  not  appear  from  the  pleadings  even 
that  she  waa  a  woman.  There  Is.  how- 
ever, a  presumption  that  the  action  of  the 
court  below  was  correct.  Bencher  t.  An- 
dersfMi,  96  N.  C.  208.  The  burden  Is  on  ap- 
pellants to  show  that  there  was  error. 
This  has  not  been  done.  Nor  Is  it  ma* 
terial  whether  or  not  there  was  a  prayer 
in  tbe  pleadings  for  a  personal  Jadgment. 
The  court  should  grant  such  relief  as  the 
allegations  and  proof  warrant,  whether  de- 
manded In  tbe  prayer  for  relief  or  not. 
Uoore  y.  Nowell.94  N.C.  266;  Skinner  v. 


Terry,  107  N.  C.  103,  12  S.  E.  Bep.  118; 
Knight  V.  Houghtailing.  85  N.  C.  17;  Fat- 
rick  T.  HaUroad  Co.,  9»  N.  C.  422.  No  error. 


aU  N.  C.  187) 

BBOWN  et  aL  v.  POSTAL  TBILBOBAPH 
GABLU  GO. 

(Snitreme  Oourt  of  North  Carolina.    Nov.  17, 

1882.) 

TBLEaiiAPB  Hessaob— MisTAKB — Siirin.A.nov  Al 

TO  LlABILITT. 

1.  A  stiptUation  on  a  telegraph  blank 
against  UabilltT  for  mistake  or  uelay  In  the 
transmission  of  an  unrepeated  measage  is  void. 
Lassitw  V.  Telegraph  Co.,  88  N.  a  33^  over- 
ruled. 

2.  So,  also,  Is  a  stipulation  limiting  liability, 
unless  specially  insured,  to  50  times  the  price 
paid  for  transmitting  the  message. 

Appeal  from  superior  court,  QranviUe 
cQuoty;  Whitakeb,  Judge. 

Action  by  Brown  &  Knott  against  tbe 
Postal  Telegraph  Cable  Company  fordam- 
agee  occBMloued  by  mistake  In  tbe  trans- 
mission of  a  mettsage.  The  court  rendered 
Judgment  for  plniutlffs,  but  only  for  the 
amount  paid  by  tbem  for  the  message. 
They  tbwefore  appeal.  Reversed. 

J.  H'.  A  A.  W.  arabsm,ior  appellants. 
Batcbelor  &  DevereuXy  for  appellee. 

MacRae,  J.  The  plaintiffs  were  dam- 
aged by  tbe  negligence  of  defendant's 
agent  in  sabstltutlng  the  figures  "forty- 
seven"  in  tbe  message  as  delivered  for 
"twenty-seven**  In  tbe  message  sent,  by 
reason  whereof  the  plain  tiffs'  tobacco 
was  sold  for  a  price  less  than  it  would 
otherwise  have  brouKbt  on  the  market. 
The  measage  was  written  on  tbe  blank 
furnished  by  the  Western  Union  Tele- 
graph Company,  with  the  well-known 
stipulation  upon  H  that  the  company 
would  not  be  liable  for  damages  caused 
by  mistakes  or  delays,  unless  repeated. 
This  message  was  delivered  to  and  sent 
by  the  agent  of  the  defendant,  tbe  Postal 
Telegraph  Company,  but  we  prefer  to 
treat  tbe  question  presented  as  If  there 
were  but  a  single  and  controlling  point 
involved,  and  to  this  we  address  onr- 
selvra.  It  was  not  ordered  by  the  sender 
to  be  repeated,  and  was  therefore  what  is 
known  as  an  ** anrepeated  message."  0p. 
on  the  admissions  in  the  pleadings,  and  the 
verdict  in  response  to  the  Issoes  fixing  the 
value  of  the  tubacco  at  thetimeof  tbeaale, 
the  plaintiffs  moved  for  Judgment  in  their 
favor  for  the  dlQerence  between  the  sum 
actually  received  by  them  and  the  value 
of  the  tobacco.  His  honor.  In  accordance 
with  the  declaion  In  Lasslter  t.  Telegraph 
Co.,  89  N.  C.  884,  denied  tbe  plain tlfld' de- 
mand, and  signed  Judgment  in  favor  of  the 
plaiutiffs  tortbe  sum  pat<l  by  the  sender  to 
the  defendant  for  the  trausmlasion  of  the 
message.  The  plaintiffs  appealed,  and 
this  brings  up  again  tbe  question  whether 
tbe  stipulation  npon  the  back  of  tbe 
blank,  and  made  part  of  the  contract,  as 
before  referred  to.  Is  valid  and  binding  up- 
on the  parties.  It  was  held  by  a  divided 
court  In  LuBsiter  v.  Telegraph  Co.,  supra, 
that  a  stipulation  eontalued  In  a  form 
used  by  a  telegraph  company  In  its  busi- 
ness operations,  to  the  effect  that  It  will 
not  be  responsible  for  mistakes  in  trans- 
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mlttlnK  anrepeated  meaaatres,  la  a  reason- 
able one,  and  will  be  enforced  by  the 
courta.  Laaalter'a  waa  the  first  case 
which  came  before  this  conrt  Involvinx  a 
sonatructlOD  ol  the  aaid  stlpalatfon,  and 
Its  effect  upon  the  rights  and  liabilities  ol 
the  partlea  thereto.  This  court,  recugnli- 
\ag  the  persuasive  authority  of  the  courta 
lit  last  resort  In  other  atates,  adopted  the 
views  ezpreafied  in  a  majority  of  the 
cases  which  had  been  decided,  altbough 
even  then  there  were  very  respectable  an- 
tborlclea  to  the  contrary.  Since  tbla  de- 
elalon  waa  made,  there  baa  been  moch  dla- 
cnsalon,  and  many  and  conflicting  adjudi- 
cations upon  the  same  queatlon  have  been 
made  In  other  courta,  and  we  are  induced 
to  review  the  opinion  heretofore  an- 
nounced by  this  court. 

It  was  early  held  that  telegraph  com- 
panies were  not  common  curriers,  and 
therefore  not  Inaurera,  bat  that  there  waa 
an  analogy  between  the  dutlea  and  ra- 
apouslbllities  of  these  transmittera,  for  re- 
ward, of  messages,  and  tlione  of  carriers  ol 
lEOods  for  hlru,  and  that  the  former  were, 
like  the  latter,  held  to  a  high  degree  of 
diligence  In  the  conduct  of  their  business. 
Thump.  Elect.  %  1S7,  and  note.  When  the 
art  of  telegraphy  was  yet  In  Its  infancy, 
when  Its  operators  were  Dntraloed,  ita 
appliances  crude,  and  Its  efforts  tentative, 
it  would  have  been  anreasonablu  to  re- 
quire that  skill  which  would  be  demanded 
In  a  more  advanced  stage,  when,  with 
practiced  opera  tors  and  perfected  ma- 
chines, the  system  had  become  an  indis- 
pensable part  of  the  bnslneaaof  the  world. 
The  condition  printed  aa  a  part  of  the 
contract  upon  the  back  of  the  blank  upon 
which  messagea  were  written,  that  to 
ward  against  mlstukea  and  delays  theaend- 
er  of  a  message  should  order  It  repeated 
at  an  additional  charge  of  one  half  the 
regular  rates,  waa  considered  not  ao 
much  astipulation  against  negligence  as 
a  reasonable  pracaDtlon  In  order'to  pro- 
cure accuracy  in  the  transmission  of  mea- 
nages  by  means  of  the  electric  current.  It 
was  then  that  by  the  Fancied  analogy  be- 
tween this  system  and  the  business  of  the 
common  carrier  the  courts  came  to  use 
the  terms  which  had  been  ased  with  re- 
gard to  the  latter,  and  to  hold  that  the 
telegraph  companies  might,  on  account 
of  the  novelty  of  their  operation,  provide 
against  negligence  on  the  part  of  their  em- 
ployes, or  by  reason  of  Imperiectlons  In 
their  Instruments,  by  means  of  which  neg- 
ligence or  imperfections  mistakes  and  de- 
lays were  permitted  to  occur  In  the  trans- 
mlasioD  of  messages.  The  then  recognized 
diatlnetloii  between  what  was  called 
"  grosa  "  and  "  ordinary  "  or  "  aligh  t  *  negli- 
gence was  Invoked,  and  It  was  held  that, 
while  for  ordinary  or  alight  negligence 
they  would  not  be  responsible,  yet  they 
would  beheld  to  account  for  gross  or  wllU 
ful  negligence.  But  negligence  is  the  fail- 
ure to  exercise  that  care  which,  under  the 
circumstances  of  the  case,  a  prudent  man 
ought  to  use.  There  can  be  no  degrees  In 
negligence  In  this  matter.  In  ascertain, 
ing  what  damage  may  be  awarded  against 
one  for  Injury  by  reason  of  negligence,  the 
queatlon  whether  It  was  gross  or  ordlna- 
ry  may  determine  aa  to  punitive  or  com- 


pensatory damages,  or  where  the  doctrine 
of  comparative  negligence  is  recognised  it 
maybe  necessary  to  distinguish  between 
degrees;  but  where  there  is  a  contract  to 
transmit  a  message  for  reward,  a  failure  to 
periorm  the  undertaking  is  either  excusa- 
ble or  negligent.  If  negligent,  the  party  f 
jured  thereby  Is  entitled  to  his  damages, 
not  according  to  the  degree  of  negligence 
at  ail,  but  in  proportion  to  hla  Injury,  un- 
less it  be  a  case  in  which  punitive  damage 
Is  allowed.  II  on  account  of  an  elMtrical 
dlaturbaoce  In  Che  atmosphere  a  messaKe 
could  not  be  sent,  so  tbat  there  was  de- 
lay, or  it  could  be  but  Imperfectly  sent,  ao 
that  worda  were  dropped,  or  If  from  any 
other  cause,  not  to  be  provided  agaluat 
with  the  appliances  atiorded  by  science 
and  by  a  reasonable  foresight,  there  was 
u  failure  to  comply  with  the  contract, 
these  were  matters  provided  for  by  law» 
and  not  necessary  to  be  stipulated  against 
la  the  contract. .  The  old  principle  that 
one  cannot  provide  by  contract  ^;ainst 
liability  tor  negligence  applies  to  every  spe- 
dea  and  degree  of  negligence  or  tort. 
Cooley,  Torts,  687.  In  Lasalter  v.  Tele- 
graph Co.  this  exemption  from  liability 
"is  not  extended  to  acts  of  omission  in- 
volving groaa  negligence,  but  ia  eonflned 
to  such  as  an  Incident  to  the  service,  an<t 
which  may  o<»;ur  when  there  Is  but  slight 
culpability  in  its  officers  and  »mpIoyea.^ 

In  Pegram  v.  Telegraph  Co.,  97  N.  C.  67, 
2  S.  E.  Rep.  256,  it  Is  said  that  the  atipola- 
tlon  on  the  back  of  the  blanks  reatralnln^ 
llahlllty  tor  uurcpeated  meaaagea,  where 
the  complaint  la  not  a  mlatake  la  tbe  mee- 
aage,  but  for  delay  or  [allure  In  delivery, is 
unreasonable  and  void.  In  Canaon  v. 
Telegraph  Co.,  100  N.  C.  300. 3  S.  E.  Rep.  731, 
the  doctrine  in  Lasslter'a  Case  Is  athrnied, 
but  tbe  language  of  the  opinion  In  Tele- 
graph Co.  V.  Hall,  124  U.  S.  444,  8  Sup.  Ct. 
Rep.  677,  is  quoted  with  approval:  "Of 
course,  where  the  negligence  ol  the  tele- 
graph company  conalata,  not  In  delaying 
the  transmission  of  the  message,  but  in 
transmitting  a  message  erroneously,  so 
as  to  mislead  the  party  to  whom  it  la  ad- 
dressed, and  on  the  faith  of  which  he  acts 
In  the  purchase  or  sale  of  property,  the 
actual  loss,  based  upon  changes  In  market 
value,  are  clearly  within  the  rule  lor  esti- 
mating damages."  In  Thompaon  v.  Tele- 
graph  Co.,  107  N.  C.  449. 12  8.  E.  Bep.  427, 
reasaerting  tbat  this  stlpulatiott.'ae  far  as 
delay  Is  concerned,  la  void,  a  doubt  la  in- 
timated as  to  Its  validity  at  all;  and  It  is 
plainly  said,  though  not  necessary  to  be 
declared  In  tbe  decision  upon  the  point  In- 
volved in  that  case:  "The  more  recent 
cases,  founded  upon  the  moretborongb  In- 
vestigation and  thought  given  to  the  eut>- 
Ject,  are  to  the  effect  tbat  any  stipulation 
restrtctlnff  the  liability  of  the  telegraph 
company  for  negligence,  even  as  to  mia- 
takes  In  transmiaelon.  Is  void."  We  refer 
to  tbe  cases  from  other  states  cited  in  tbe 
opinion  Juet  referred  to.  Glllls  v.  Tele- 
graph Co.,  61  Vt.  461,17  Atl.Rep.736;  Ayer 
^Pelegrapb  Co.,  79  Me.  493,  fo  Atl.  Bep. 

We  have  come  to  tbe  conclusion,  after  a 
natural  hesitation,  to  overrule  a  declalon 
of  a  majority  of  this  court  announc- 
ed by  tbe  lote  very  learned  chief  Justice, 
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that  the  true  priDClple  la  that  telegraph 
cumpanies  are  such  corporatlooa  Gre- 
eted for  the  public  benefit,  endowed 
nitli  special  prlrilegeB,  much  aa  the  right 
of  euiinent  domain,  performiog  the  moat 
important  functions  of  commerce,  and. 
in  cases  where  celerity  and  dispatch 
are  necesaary,  taking  the  place  uf  the 
poHtal  service,  that  at  least  ordinary 
skill  and  diligence  are  reqolred  of  them, 
and  that  pablie  policy  lorblds  they 
should  be  protected  from  liability  for  dam- 
age by  reason  of  any  degree  of  negltgence. 
Gray,  Com.  Tel.  $  46, and  cases  there  cited; 
Thomp.  Elect.  S5  2S6,  286,  and  note.  As 
the  art  of  telegraphy  has  now  attained 
tDt:h  high  efl3ciency,  there  is  legs  reason 
why  any  rule  of  safeguard  to  the  public 
Interest  should  be  relaxed.  The  prlnclplea 
of  the  law  are  always  the  seme,  bnt  they 
extend  their  grasp*  and  take  in  the  neces- 
sity for  those  new  things  which  the  ad- 
vance In  science  and  art  provide  for  the 
public  safety  and  conTenlence,  and  require 
them  to  he  used.  The  Increasing  number 
of  higher  courts,  both  stale  and  federal, 
with  their  ever-accumulating  decisions, 
render  It  impracticable  that  we  should  cite 
niany  of  the  authorities  bearing  upon  the 
RDbJect  we  have  under  consideration. 
Uost  of  them  are  referred  to  InOray.Com. 
Tel.  e.  5;  Thomp.  Elect,  ce.  6.  8;  3  Harris, 
Dam.  Corp.  §  ROU  et  seq. 

There  Is  an  additional  proviso  In  the 
printed  Indorsement  upon  the  telegraphic 
message  blank  to  that  which  we  have  Just 
considered:  "Nor  tor  mistakes  or  delays 
In  the  transmission  or  delivery,  or  fur  non- 
delivery, of  any  repeated  message,  beyond 
fifty  times  the  sum  received  for  sending 
the  same,  unless  specially  Insured."  The 
reasons  which  have  brought  os  to  the  cori- 
cliieiou  that  the  condition  we  have  already 
considered  la  void  will  apply  with  equal 
force  to  the  one  now  presented.  "The 
precept  of  public  policy  which,  on  the 
ground  of  the  Inequality  of  the  parties, 
the  compulsion  of  the  employer,  and  the 
duties  of  a  telegraph  company  towards 
the  public,  dictates  the  Invalidity  of  a  stip- 
ulation Umitinatbe  liability  uf  a  telegraph 
company  to  nothing  beyond  the  price  paid 
for  transmission,  must  equally  deny  valid- 
ity to  a  stipulation  limiting  the  liability 
of  a  telegraph  company  to  fifty  times  that 
price.'*  Gray,  Com.  Tel.  S  There  is  er^ 
ror.  npon  the  admisslonB  and  the  ver- 
diet,  judgment  sfaonld  be  rendered  In  favor 
of  the  plaintiffs  and  against  the  defendant 
for  the  sum  claimed  in  the  judgment  pre- 
mnted  by  them  as  set  out  In  the  record. 

Judgment  reversed. 


(Ul  N.  C.  *R) 

STATON  V.  NORFOLK  ft  a  B.  00. 
(Bivmme  Court  at  North  Oandbuu  Nor.  17. 
1882.) 

OCHtSTRUOTKni  ov  Railkoad— OvHULownm 

Where  a  railroad  company  conrtmcts  a 
dlteh  along  its  rieht  of  way,  whereby  it  divert! 
■nrface  water,  collected  in  a  large  ba«D  through 
which  the  road  passes,  from  the  direction  ta 
irhicb  It  natnnUlr  flow^,  and  thereby  overflows 
land  of  an  cnmsr  on  the  natural  water  course 


into  wtilch  the  snrface  water  so  diverted  Is  floal- 
ly  emptied,  the  company  Is  liable  for  the  dam- 
age inflii^xid,  and  it  Is  immaterial  that  the  ditch 
was  necessary  to  the  operation  of  tlie  road,  and 
that  it  was  carefully  constructed.  Jeokins  v. 
Railroad  Co.,  IS  S.  E.  Bep.  183,  110  N.  C.  43S^ 
followed. 

Appeal  from  superior  court,  Halifax 
county;  O.  H.  Bhown,  Judge. 

Action  by  T.  M.Staton  against  the  Nor^ 
folk  &  Carolina  Ballroad  Company  to  re- 
cover lordamages  to  plalntilf'B  land  caused 
by  the  conatrnctlon  .of  a  ditch  along  de- 
fendant's right  of  way,  through  which 
surface  water  was  conducted,  and  finally 
emptied  into  a  natural  water  course, 
whereby  plaintiff's  land  along  the  water 
course  was  overflowed.  From  a  judg- 
ment for  plaintiff,  defendant  appeals. 
Afiirmed. 

Thoa.  N.  Hin  and  W.  B.  Da^,  for  appel- 
lant, to  sustain  the  right  of  the  railroad 
company  to  divert  the  surface  water, 
cited  Ballroad  Co.  v.  Davis.  2  Dev.  ft  B. 
451-;  Pre»cott  v.  Williams,  89  Amer.  Dec. 
688;  Ang.  Water  Courses,  p.  01;  Bassett 
V.  Mannfacturing  Co.,  82  Amer.  Dec.  179; 
Livingston  v.  McDonald,  89  Amer.  Dec. 
668;  Gregory  v.  Bush,  64  Mich.  87,  81  N. 
W.  Bep.  90;Ang.  Watercourses,  fi  108a; 
Elliott  V.  Bhett,  57  Amer.  Dec.  766;  Kautt- 
man  r.  Oriesemer,  67  Amer.  Dec.  440; 
Lattimore  t.  Davis,  88  Amer.  Dec.  681; 
Bowlsby  V.  Speer,  86  Amer.  Dec.  216; 
Hooper  V.  WllkhiHon,  77  Amer.  Dec.  194; 
Martin  v.  Jett,  82  Amer.  Dec.  120;  Ang. 
Water  Courses,  §§  108a-108s.-  Qannon  v. 
Hargadon,  87  Amer.  Dee.  625. 

B.  O.  Bartoa,  for  appellee. 

Shepheiid,  J.  In  the  case  of  Jenkins  v. 
Ballroad  Co.,  110  N.  C.  438,15  S.  B.  Bep. 
193,  we  had  ocrasion  to  say.  In  respect  to 
the  drainage  and  diversion  of  surface 
water,  that  "a  railroad  company  enjoys 
the  same  privileges  as  any  other  land< 
owner,  hut  no  greater,  tobeexerelsed  under 
the  same  restrictions  and  qualifications,** 
and  that  it  "has  a  right  to  cut  dltches(on 
Its  right  of  way)  and  conduct  the  snr- 
face water  Into  a  natural  water  course 
passing  through  Its  land ;  and  If  thin  right 
is  exercised  In  good  faith,  and  In  a  reason- 
able manner,  for  the  better  adaptation  of 
the  land  to  lawful  and  proper  uses,  no 
damages  can  be  recovered  If  the  lands  of 
the  lowerowner  are  Injured."  In  the  opin- 
ion in  that  case  we  did  not  attempt  to  lay 
down  any  precise  rule  as  to  what  would 
be  H  reasonable  exercise  of  the  privilege, 
under  all  possible  circumstances;  and,  In 
confining  ourselves  to  the  enunciation  of 
a  few  general  principles,  we  but  followed 
the  example  of  the  highest  courts,  both  In 
England  and  America.  Indeed,  It  would 
lie  Impossible  to  anticipate  the  many  and 
varied  phases  In  which  this  difficult  sub- 
ject may  be  presented  ;  and  it  la  believed 
that  any  effort  to  do  so  would  be  attend- 
ed with  a  practical  denial  of  Justice  In 
many  Instances.  We  stated,  however, 
thaflf  the  water  course  Is  Inadequate, 
and  injury  may  result  to  a  lower  owner, 
the  right  to  cut  such  ditches  must  be  con- 
fined strictly  to  mere  surface  water,"  and 
that  it  would  be  an  unreasonhble  exercise 
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of  the  right  It  the  ditches  were  bo  con- 
etracted  "aa  to  dlrert  the  surface  water 
from  a  direction  In  which,  by  tbe  general 
IncllnatloD  of  tbe  land,  It  natarally 
flows."  Id  tbe  present  case  tbere  was 
ahnudant  testlmuuy  tendlns  to  show  the 
existence  of  tbe  qualUyln^:  conditions  Jufit 
Rtatnd,  and  tbe  cbai^e  ot  bis  honor  In  this 
respect  is  fully  snstolned  by  the  principles 
declared  in  tbe  decision  to  which  we  have 
referred.  If  his  honor  deviated  at  all  from 
tbese  principles,  (an0  we  are  rather  in- 
clined to  tbe  opinion  that  be  did  In  a 
BllKht  degree.)  it  was  in  favor  of  tbe  de- 
feudnnt,  and  It  can  therefore  have  no  lost 
ground  of  complaint. 

As  we  understand  It.  the  exceptions 
most  seriously  relied  upon  are  addressed 
to  the  refusal  of  tbe  court  to  kItb  tbe  tn- 
strdctions  prayed  for;  and  tbese  substan- 
tially involve  tbe  proposition  that,  Inas- 
much an  tbe  legislatnre  has  authorized 
the  defendant  to  construct  its  road,  It  Is 
not  liable  to  an  adjacent  proprietor  for 
any  damage  Incident  to  such  construction, 
provided  tbe  work  is  necesnary  and  Is 
skillfully  and  carefully  performed.  In 
other  words,  it  is  Insltited  (uotwitbstand- 
Ing  our  declaration  to  tbe  contrary  In< 
Jenkins'  Case)  that  a  railroad  company, 
under  such  circumstances,  is  entitled  to 
greater  privileges  than  an  Individual,  and 
that  where  the  latter  would  be  liable  for 
a  violation  of  tbe  principles  embodied  in 
tbe  maxim,  ate  uten  tno  ut  alienura  non 
laidas,  the  former  would  be  exempt  from 
all  reaponsiblllty  whatever;  and  this,  up- 
on tbe  theory  that  the  damage  Is  sup- 
posed to  be  "consequential,"  tor  which  no 
action  can  be  maintained.  In  support  of 
this  view,  it  Is  asserted  that  a  railroad  Is 
lor  the  benefit  of  the.  public,  and  that,  In 
the  very  authority  to  constractit,  there  is 
an  implied  subordination  by  tbe  legisla- 
ture of  the  rights  of  individuals.  This 
may  all  be  true  when  compensation  Is 
provided,  as  where  land  is  actually  con- 
demned and  taken  as  a  right  of  way.  but 
it  would  be  a  strange  measure  of  Justk'e 
to  require  a  railroad  company  to  pay 
only  lor  a  narrow  strip  of  land  about  50 
or  100  feet  in  width,  and  at  tbe  same  time 
practically  confer  upon  it  the  privilege  of 
destroying  tboosands  ot  acres  of  the  land 
of  adjacent  proprietors,  without  either 
tbe  duty  of  making  compensation  or  tbe 
liability  to  acomnion-law  action  for  dam- 
ages. It  wqnld  be  of  small  comfort  to  the 
mined  proprietor  to  be  told  that  be  most 
bear  bis  loss  for  tbe  benefit  ot  the  pablle, 
and  it  would  not  be  nnnatnral  if  he  an- 
swered that  it  the  public  good  required 
the  destruction  ot  hla  property  an  en- 
lightened sense  of  public  Justice  should  de- 
mand that  he  be  compensated  for  bis  loss. 
In  this  he  would  be  sustained  by  tbe 
words  of  Sir  William  Blackstone,  that 
"the  public  good  Is  in  nothing  more  essen- 
tially interested  than  In  the  protection  of 
every  IndtvldDara  private  rights.**  1  Bl. 
Comm.  138. 

It  Is  true  that  some  of  the  cases  from 
other  states,  cited  by  thedefendant's coun- 
sel, go  to  tbe  extraordinary  length  of  sus- 
taining bis  proposition ;  but  these  are  not 
in  accord  with  the  more  recent  and  better 


aotfaoritles,  and  they  are  rapidly  being 
aobmerged  by  the  steady  and  increasing 
current  of  Jndiclal  decision.  Mr.  Lewis,  In 
bis  excellent  work  on  Eminent  Domain, 
(section  5ti6,)  referring  to  cases  of  a  similar 
character,  remarks  that  underlying  such 
decisions  "is  an  erroneous  assumption  as 
to  the  rights  acquired  by  tbe  purchase  or 
condemnation  of  property  for  public  use. 
This  assumption  Is  that  there  is  acquired, 
not  only  all  the  ordinary  proprietary 
rights  In  the  property  taken,  but  also  ce^ 
tain  proprietary  rights  which  pertain  to 
tbe  property  not  taken.  There  Is  no  war- 
rant lor  this  assumption,  either  In  reason 
or  authority,  outside  ol  the  particular 
cases  referred  to.  There  Is  no  reason  why 
a  railroad,  In  purchasing  or  condemning 
property  for  its  use,  should  be  held  to  ac- 
quire anything  more  tban  would  be  ac- 
quired by  a  private  individual  purchasing 
tbe  same  property  for  the  same  use." 
After  speaking  of  tbe  liability  of  such  a 
private  Individual  for  any  actionable  in- 
jury to  the  adjacent  land,  "either  by  de- 

{>rivlng  the  soil  of  Its  support,  by  interter- 
ng  with  the  flow  of  running  streams,  or 
otherwise, **  the  author  proceeds:  "So 
witb  a  railroad  when  It  acquires  aright 
ot  way  through  a  tract  of  land.  It  be- 
comes an  adjninlng  proprietor  with  tbe 
ownerof  the  tract,  with  precisely  tbe  same 
rights  and  duties  with  respect  to  such 
owner  as  though  tbe  strip  of  land  had 
been  acquired  by  an  individual  for  ordi- 
nary use,  except  the  nnquallfled  right  uf 
operating  the  road  In  a  reasonahle  and 
proper  manner,  apd  so  with  every  descrip- 
tion of  taking  for  public  use.  In  adapting 
the  property  taken  to  the  use  proposed, 
tbe  public  or  Its  agent  Is  subject  to  tbe 
law  of  adjoining  proprietors,  and  to  ths 
maxim,  sic  utero,  etc.  If  In  such  adapta- 
tion tbe  adjacent  owner's  rights  ot  prop- 
erty are  violated,  be  Is  entitled  to  com- 
pensation, not  on  tbe  gronnd  of  a  want  of 
skill  ordiligence  In  constructing  the  works, 
but  because  bis  constltntlonal  rights  of 
property  have  been  violated." 

At  an  early  period  In  our  history,  some 
of  the  constitutions  ot  tbe  states  contained 
no  provision  that  private  property  should 
not  be  taken  for  public  use  witbout  Just 
compensfttlou,  but  so  repugnant  to  nat- 
ural justice,  as  well  astothecunstitntional 
principles  of  the  mother  country,  was  the 
assertion  ot  the  right,  that  the  cnurts  of 
these  states  unhesitatingly  pronounced 
against  such  an  assumption  ot  legislative 
authority.  Some  ot  them  declared  that  It 
was  against  the  fundamental  principleaot 
natural  Justice  and  equity;  others  rested 
their  decision  upon  tbe  ground  that  it  was 
In  conflict  with  a  provision  of  the  federal 
constitution  upon  the  snbjettt,  (which, 
however.  Is  only  a  limitation  upon  the 
federal  government;)  while  others  reached 
the  same  conclusion  upon  the  more  aatls- 
fsctory  principle  that  It  was  inhihitnd  by 
certain  provisions  of  Magna  Cbarta,  which 
had  been  incorporated  into  their  organic 
laws.  All  of  tbe  states,  however,  except 
North  Carolina,  now  contain  express  pro- 
visions chat  "private  property  shall  not 
be  taken  for  public  use  witbout  Jnst  com- 
pensation,"  and,  owing  to  the  restricted 
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iiiterpretatloo  ot  the  word  "taken,"  (Im- 
pruperly,  we  think,  applying  It  excIuRively 
to  property  actually  condemned,)  oeveral 
of  them  bare  added  the  words  "or  dam- 
aged," or  Ino^uage  ot  similar  effect.  We 
fannot  ascribe  to  onr  lawmakers,  in  au- 
tborisiijg  the  construction  of  railroads  or 
other  corporate  works,  the  purpose  of 
grautlDK  them  prlvlleses  so  violative  ot 
the  lights  of  the  private  property  owner, 
and  we  feel  aaanred  that.  In  conferring 
andi  privileges,  It  was  Intended  that  they 
abould  he  accompanied  In  their  exercise 
with  the  same  restrictiom*  and  duties  as 
those  which  are  applicable  to  adjacent 
proprietors.  Had  the  legislature  done 
otherwise  Its  action  would  have  been  con- 
trary to  the  principles  of  our  constitution, 
and  therefore  of  no  validity.  It  is  true, 
as  is  Bald  In  State  v.  Wilson.  107  N.  C.  865. 
12  S.  E,  Sep.  820,  that  we  have  no  specific 
provision  in  uur  fundamental  law  upou 
this  subject,  bat  we  have  the  broad  and 
compruhenslve  language  ot  Magaa  Cliarta: 
*No  person  ought  to  be  taken, Imprisoned, 
or  dlsaelaed  of  his  freehold,  liberties  or 
privllQKes*or  outlawed  or  exiled,  or  in  any 
manner  deprived  of  his  life,  liberty,  or 
property,  hut  by  the  law  of  the  land;" 
Declaration  of  Bights,  $  17.  In  Railroad 
Cu.  V.  Davis,  2  Dev.  &  B.  451,  this  provision 
was  referred  to  by  Judge  Gaston,  who  In- 
timated that  it  was  "restrlctire  of  the 
right  of  the  public  to  the  use  of  private 
property,  and  Impliedly  forbids  it  without 
eompeaeatlun."  In  Cornelius  QIpd,  7 
Jones,  (N.C.)  612,  the  power  uf  the  legisla- 
tore  to  take  property  for  public  use  with^ 
out  compensation  is  expressly  denied,  and 
to  the  same  effect  is  State  v.  Glen,  Id.  321. 
In  the  latter  case  Judge  Battle,  In  deliv- 
ering the  opinion  of  the  conrt,  after  quot- 
ing the  words  of  Judge  Gabton,  supra, 
and  referring  also  to  the  declaration  of 
i^tatfl,  Mid:  "Had  the  case  demanded  It, 
we  cannot  doabt  that  the  Judges  who 
then  composed  the  court  w.ould  have  de- 
cided in  favor  of  the  restriction,  and  in  so 
doing  they  would  have  found  themselves 
flDstaloed  by  similar  declslous  In  many  of 
onr  aittter  states. "  In  Johnston  t.  Bankin, 
70  N.  C.  SOU,  the  court  (Bodha>i,  J.)  re- 
ferred to  the  foregoing  cases  with  ap- 
proval, and  stated  that  the  principle  had 
"never  been  denied  to  be  a  part  of  the  law 
of  North  Carolina." 

The  cases  which  hold  that  the  nee  of  the 
word  "taken,"  In  conHtltutlonal  provl- 
siooB  for  compensation,  excludes  the  com- 
mon-law, and  Indeed  all  other,  remedies  for 
the  redress  of  Injuries  to  adjacent  prop- 
erty not  actually  condemned  or  purchased 
under  elrcnmstanees  where  an  Individual 
would  be  liable, are,  lb  onr  opinion  unsup- 
ported by  either  reason  or  principle.  We 
suspect  that  they  were  influenced  to  a 
great  extent  by  English  decisions  upon 
statutes  which  either  expressly  or  by  Im- 
plication deprived  the  adjacent  proprietor 
of  Ilia  right  to  damages.  The  strength  of 
Boeh  decisions  Is  much  weakened  when 
It  is  considered  that,  while  the  legislation 
upon  which  they  are  founded  may  be 
clearly  In  conflict  with  the  constitutional 
principles  of  the  English  government,  Ic  is 
nevertheless  valid  because  ol  the  omnipo- 


tence ot  parliament,  and  It  Is  therefore  the 
dntyot  the  courts  to  administer  the  law 
as  It  Is  enacted.  With  as,  however,  these 
principles  operate  as  limitations  upon  the 
aotborlty  of  the  leglslnture,  and  when  It 
exceeds  such  liinlts  Its  acts  arelnvalld  and 
of  no  force  whatever.  Cooiey,  Const.  Lim. 
S.  It  seems  clear  that  such  legislation  is 
in  conflict  with  the  above-mentioned  pro- 
vision of  Magna  Cbarta,  which  was  con- 
sidered broad  enough  by  Blackstone  and 
other  writers,  not  only  to  Inhibit  the  mere 
taking  of  property,  but  also  to  protect 
the  owner  In  Its  "free  use  and  enjoyment, 
*  *  *  without  any  control  or  diminu- 
tion.** 1  Bl.  Comm.  138.  The  word  "de- 
prived,"therefore,  as  used  In  our  consflta- 
tlon,  has  been  substantially  declared  by 
the  great  commentator  to  be  Insusceptible 
of  such  a  narrow  and  restricted  meaning. 
Bven  If  the  word  were  synonymous  with 
'taken,"  the  weight  ot  authority  is  dft- 
cldedly  against  such  a  construction. 
Without  attempting  to  quote  to  any  ex- 
tent from  the  opinions  of  the  various 
courts,  we  will  reproduce  the  following 
language  of  the  supreme  conrt  of  the 
United  States  (Jostlce  Miu.br)  In  Pump- 
elly  V.  Canal  Co.,  13  Wall.  166:  "It  would 
be  a  very  curious  and  unsatisfactory  re- 
sult it.  In  construing  a  provision  ot  consti- 
tutional law  always  understood  to  have 
been  adopted  for  the  protection  and  se- 
curity to  the  rights  of  the  Individual  as 
against  the  government,  and  which  has 
received  the  commendation  of  Jurists, 
statesmen,  and  commentators  as  placing 
the  Just  principles  of  the  common  law  on 
that  subject  beyond  tbepower  of  ordinary 
legislation  to  change  or  control  them,  it 
shall  beheld  that  If  the  government  re- 
trains from  the  absolute  conversion  of 
real  property  to  the  uses  of  the  public  it 
can  destroy  Its  value  entirely,  can  Inflict 
Irreparable  and  permanent  Injury  to  any 
extent.can,  In  effect,  subject  It  to  total  de- 
struction without  making  any  compensa- 
tion, because,  in  the  narrowest  sense  ot 
that  word,  it  Is  not  'taken'  for  the  public 
use.  Such  a  construction  would  pervert 
thecoustitutlonHl  provision  Into  a  restric- 
tion upon  the  rights  of  the  citizen,  as  these 
rights  stood  at  the  common  law,  instead 
of  the  govemment,  and  make  It  an  au- 
thority for  the  invasion  of  private  right 
under  pretext  of  the  public  good,  which 
had  no  warrant  In  the  laws  or  practices 
of  our  ancestors.**  It  will  be  noted  that 
this  was  an  action  of  trespass  tor  over- 
flowing the  ptalntiD's  land,  and  It  was 
claimed  that  there  was  no  "taking,"  and 
that  the  damage  was  a  consequoitlal  re- 
sult of  a  work  authorised  by  the  legisla- 
ture of  Wisconsin.  The  ckse  is  therefore 
exactly  In  point. 

In  Eaton  v.  Railroad  Co.,  51  N.  H.  504. 
(a  leading  case  which  has  been  recognized 
as  authority  in  many  ot  the  states.)  the 

ftlalntiff  sued  the  defendant  tor  damages 
or  cutting  thrungh  a  ridge  In  constructing 
Its  road,  whereby  his  lands  were  flooded. 
It  was  conceded  In  the  case  that.  If  the 
cutting  had  been  done  by  a  private  land- 
owner, he  would  be  liable.  The  court 
said:  "To  constitute  a 'taking  of  prop- 
erty/ It  seems  to  have  sometimes  been 
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held  iiecenMry  that  there  should  be 'an  ex- 
eluKive  ai)prupriatloD,'  *a  total  aasump- 
tlun  of  poaaeaaloD,' '  a  complete  ouster.' 
an  absolute  or  total  cop  version  ot  the  en- 
tire property,  *a  taking  the  property  al- 
toKether.'  These  views  seem  to  us  to  be 
tonnSed  upon  a  mhKonceptlon  ot  the 
meaning  ol  the  tertn  ^property.'  as  used  in 
the  various  state  constitutions.  In  a 
strict  legal  sense,  land  la  not  'property,' 
but  the  subject  of  property.  The  term 
'property'  •  •  *  denotes  a  right  over 
a  determinate  thing.  'Property'  la  the 
right  of  any  person  to  possess,  nse,  enjoy, 
and  dispose  of  a  thing.  ISklden,  J.,  In 
WyAehamer  v.  People,  13  N.  7.878;  1  Bl. 
Comm.  18S;  2  Anst.  Jnr.  817.  If  property 
In  land  consists  In  certain  essential  rights, 
and  a  physical  interference  with  the  land 
substantially  aabverts  one  of  these  rights, 
such  Interference 'takes'  pro  tanto  the  own- 
er's property.  •  •  •  The  Injury  com- 
plained ot  in  this  ease  Is  not  a  mere  personal 
inconvenience  or  annoyance  to  the  occu- 
pant. Two  marked  characteristics  Oistln- 
gnlsh  this  injury  from  that  deucribed  In 
many  other  cases:  First,  It  Is  a  physical 
Injury  to  the  land  ItsAlf,— a  physical  inter- 
ference with  therigbts  of  property ;  •  *  • 
second,  It  would  clearly  be  actionable  If 
done  by  a. private  person  without  leglsla- 
tlve  authority.  We  think  there  has  been  a 
taking  of  the  plaintiff's  property;  that,  as 
the  atatutea  under  which  the  defendants 
acted  make  uo  provlfilon  lor  the  plaintiff's 
com penHAtlon, they  afford  nojusttflcation ; 
that  defendants  are  liable  In  this  action 
as  wronK^oers ;  and  that  the  ruling  of  the 
court  [that  thuy  are  liable]  was  correct." 
The  ctearneas  and  strength  with  which 
the  above  principles  are  expressed  must 
be  our  excuse  for  such  lengthy  quotations. 
They  represent  the  better  reasoning  upon 
the  subject,  and  are  snstalned  by  a  consid- 
erable nntnber  ot  anthoritles  collected  in 
Lewis  on  Eminent  Domain  and  other 
worka  of  a  almllar  character.  Mills,  Em. 
Dom.  184;  Cooley.  Const.  Llm.  670;  Ari- 
mond  v.  Canal  Co..  81  Wis.  816;  Booming 
Co.  V.  .larvls.  80  MIrh.  SOS;  Weaver  v. 
Boom  Co.,  28  Minn.  534,  11  N.  W.  Rep.  114; 
Rhodes  v.  City  of  Cleveland,  10  Uhlo  St. 
159;  Pettlgrew  v.  Evansvllle.  25  Wis.  'J23; 
Connlft  T.  San  Francisco,  «7  Cai.  45.  7  Pac. 
Bep.  41;  Hooker  v.  New  Haven,  etc.,  Co.« 
14  Conn.  146;  Nevlns  v.  Peoria,  41  111.  502; 
Ridlroad  Co.  v.  Dick,  9  lud.  488;  Kemper 
T.  Ijoulflville,  14  Buah,  87;  Lee  v.  Iron  Co., 
67  Me.  481;  Ballroad  Co.  t.  Plymouth,  14 
Gray,  16fi:  O'Brien  v.  8t.  Paul,  25  Minn. 
884;  Foster  r.  Bank.  57  Vt.  12»;  Lahr  v. 
Ballroad  Co.,  101  N.  T.  268,  10  N.  B.  Rep. 
528.  • 

We  are  not  unmindful  of  the  case  of 
Mearea  v.  Wilmington,  9  Ired.  78,  In  which 
there  are  some  expreaaions  which  seem 
to  auppnrt  the  contention  ot  the  defend- 
ant. It  is  there  stated  that  theclty  would 
Dot  have  been  liable  for  the  Injury  Incl- 
dent  to  the  grading  of  the  street.  If  the 
work  had  been  done  with  "  ordinary  aklU 


and  caution."  The  force  nf  that  declt>lun 
Is  broken  by  the  construction  put  upon  it 
by  the  court  In  Wright  v.  Wilmington,  Q2 
N.  C.  156,  as  It  seems  that,  however  care- 
fully and  skillfully  the  excavation  may 
have  been  conducted,  the  city  wonld  still 
have  been  liable  (and,  Indeed,  was  held 
liable)  in  falling  tu  provide  against  any 
danger  that  mlsht  bave  been  forcHeeu. 
This  Is  not  deemed  by  Mr.  Dillon  (see 
quotation  In  the  opinion)  as  consistent 
with  the  general  principle  stated,  and  In 
Wright's  Case,  supra.  It  seema  to  have 
been  further  stripped  of  the  peculiar  elg- 
nlflcancefor  which  It  la  now  urged,  by  the 
Intimation,  It  not  In  fact  the  substantial 
declaration,  of  the  court  that  It  Is  the 
duty  of  the  city  "to  cause  the  streets  eo 
to  be  made,  and  with  sufficient  side 
dralna  as  to  remove,  without  injury  to 
adjacent  lots,  such  surface  water  us,  from 
experience  and  knowledge  of  the  past, 
may  be  reasonably  anticipated  to  fall  and 
may  be  provided  for."  The  rule  as  thna 
applied  would  not  be  inconsmtent  with 
the  principle  we  hare  laid  down.  With- 
out attemptlog  to  state  the  principle  as 
applicable  between  a  municipal  curpora- 
tlou  and  its  cltlsens.  It  la  sufficient  to  say 
that  it  is  subject  to  many  modlflcatlons 
under  certain  conditions,  and  that  what 
would  be  "consequential  *  damages  as  be- 
tween them,  In  some  Instances,  would  be 
actionable  by  a  proprietor  whose  lands 
were  adjacent  to  the  city.  Those  wbo 
purchase  lots  in  a  city  bordering  on 
streets  are  supposed  to  calculate  upon 
such  changes  as  the  Increasing  population 
may  require,  and  there  are  many  injuries 
which  are  considered  to  bave  been  within 
the  contemplation  ot  the  parties  when  the 
street  was  either  purchased  orcondemned. 
These  considerations,  however,  are  not 
applicable  to  railroads,  or  even  municipal 
corporations,  when  actionable  Injury  Is 
inflicted  by  them  upon  the  lauds  of  ad- 
jacent owners^  and  theclty  decisions  we 
have  noticed  have  never,  so  far  as  we  are 
aware,  been  Judicially  recognised  in  this 
state  as  anuority  In  such  cases.  Uu  the 
contrary,  the  point  now  under  considera- 
tion seems  never  to  have  been  passed 
upon,  and  the  latechlef  Justice,  la  Salisbury 
V.  Railroad  Co.,  91  N.  C.  490.  considered  it 
an  open  question,  and  "not  free  from  diffi- 
culty." In  consideration  of  the  foregoing 
reasons  and  authority,  we  are  of  the  opin- 
ion that  the  principle  laid  down  in  Jen- 
kins' Case  Is  correct,  and  that  the  author- 
ity granted  to  the  defendant  to  construct 
its  road  does  nut  confer  upon  It  an  Im- 
munity from  liability  for  damage  inflicted 
upon  the  lands  of  adjacent  proprietors, 
where  such  damage  would,  under  the 
same  circumstances,  be  actionable  against 
Individaala.  We  are  also  ot  the  oploiou, 
as  we  bave  before  stated,  that,  bad  such 
Immunity  been  expressly  granted  by  stat- 
ute, such  legislation  would  bave  been  in 
conflict  with  the  constitution,  and  there' 
fore  void.  Affirmed. 
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GEORGIA,  a  &  N.  BT.  CO.  T.  SCOTT  et  aL« 
(Sitpmiw  Court  of  Booth  GaroUiuu   Nor.  21. 
1882.) 

ExtiraHT  DoMADT  —  ''OwjOB*'  —  Tbcstb  —  Rb- 
LBASB  or  RioHT  Of  Wat  BT  Benbficiabi— 
Uabribd  Woman— Statctb  of  Usbs— Tbmamts 
is  extibety. 

1.  In  Ova.  8t  H  15S0-1561,  preacribing 
how  the  ri^t  of  way  for  a  railroad  may  be  a* 
quired  from  the  owner  of  land,  the  word  *'own- 
«r"  ia  a  general  term,  and  appliei  to  any  ons 
ha  ring  a  legal  interest  in  the  land. 

2.  A  mother  derised  certain  real  estate  Id 
trust  for  the  oae  of  her  son  and  his  wife,  and 
the  BurriTor  of  either  of  them,  durlnK  their  nat- 
ural Urea,  but  in  no  wise  to  he  subject  to  the 
debtM  or  contract!  of  the  wm  or  hia  wife;  and, 
after  the  death  of  the  snrriTor.  such  land  to  be 
eqnallr  divided  among  the  son's  children,  ffeld, 
that  the  son  had  the  power  to  release  the  right 
of  way  for  a  railroad  throngh  the  land  devised, 
for  and  during  the  joint  lives  of  himself  and 
wife. 

a  Since  1868  the  fact  that  a  benefidary  Is 
a  married  woman  is  not  suffident  to  prevent 
the  operation  of  the  statute  of  uses,  in  execut- 
ing a  neeleaa  trust. 

4.  The  same  words  of  conveyance  which 
woold  mnke  two  other  persons  Joint  toiants 
will  make  the  husband  and  wife  tenants  of  the 
•ntlretr> 

Appeal  from  commoD  pleaa  tlrcnlt  court 
ot  Abbeville  coDDty;  J.  J.  Nohton.  Judge. 

Aetloii  byttieGvorgla.CarollDaA  North- 
ern Railway  CoinpaDy  affalnst  Elisabeth 
Scott.  Samae)  A.  Tolbert,  ODd  others  to 
enjoin  defendantH  from  coDtlnniuK  pro- 
ceedioKS  to  obtain  cooipeneatioaforplaiti- 
tiff's  rtKht  of  way  acrnsa  defendanta'  land. 
The  lajnnetton  was  dlraolved,  and  the 
complaint  dismissed.  Plaintiff  appeals. 
Berenied. 

L,  W.  Perrlo,  tor  appellant.  Qrajdoa  A 
OnydoOt  for  reepondenbi. 

McGowAN.  J.  It  seems  that  the  plain- 
tiff company.  In  locatinf^  tbelr  railroad 
throusb  Abbeville  county,  found  William 
Scott,  with  hiB  wlteand  family, living  upon 
a  tract  of  land  (860  acres)  over  which  tbey 
desired  to  locate  tbelr  road.  Scott,  as 
the  head  of  the  family,  was  In  fall  posnes- 
slon  of  the  premises,  renting  It,  and  In 
every  way  controlling  It,  and  claiming  to 
be  the  sole  "owner*  thereof.  Scott  de- 
sired that  the  railroad  sboQid  be  located 
tbroQgb  tbe  land,  and  executed  to  the 
company  tbe  right  ot  way  over  It,  indeed, 
two,— tbe  latter,  (July,  1890,)  on  account 
of  some  change  wblch  was  proposed  In 
the  location  ot  tbe  track,  was  In  consid- 
eration of  flO,  wblcb  was  paid.  Tbe 
road  was  built,  and  la  now  in  operation, 
bnt  Mrs.  Kllzabetb  Scott,  tbe  wife  ot 
William  Scott,  and  ber  children,  together 
with  one  Samael  A.  Tolbert  as  trostee,  Ig- 
lorlng  and  dtsr^ardlng  tbe  aforesaid  re- 
ffasea  of  tbe  right  of  way  executed  by 
William  Scott,  Instituted  proceedlDgs  to 
obtain  compensation  for  tbe  nforesatd 
right  of  way,  under  the  law  provided  fur 
cases  ot  omission  or  refiiRSl  to  consent  to 
the  right  of  way.  Thereupon  this  action 
wiis  commenced  by  the  company  toenioln 
that  proceeding.  Tbe  eanae  was  heard  by 
bin  honor,  J  udge  Nortqk.  There  waa  no 
parol  teattmony  of  consequence,  but  be 
decided  tbe  ease  upon  tbe  conscractlon 

'Rehearing  denied.  See  16  S.  B.  Bep.  888. 


and  effect  ot  tbe  will  of  Uni.  Elizabeth 
Scott,  deceased,  tbe  motber  of  William 
Scott,  under  wblch  the  land  In  queatioD 
was  held  by  tbe  Scotts.  The  devise  was 
as  follows:  "I  will  and  devise  my  Curl- 
Tail  plantation,  containing  360  acres,  to 
Samnel  A.  Tolbert,  trustee,  in  trnst  fur 
the  use,  benefit,  and  enioymtot  of  my  son 
WHllam  Scott,  and  bla  wife,  Rebecca,  and 
the  sarvlvors  of  eltber  ol  them,  during 
tbelr  natural  lite,  in  no  wise  to  be  subject 
to  tbe  debts  or  contracts  of  tbe  said  Wil- 
liam Hcutt  or  bis  wife,  whether  existing 
now,  or  that  may  bfl  contracted  by  either 
of  them  hereafter;  and,  after  tbe  decease 
of  such  survivor,  said  tract  of  land  to  be 
equally  divided  among  the  children  of  the 
aald  William  Scott,  tbe  child  or  children 
at  any  deceased  child  of  his  taking  the 
share  such  deceased  child  wonid  have 
taken  If  living.  My  Intention  In  this  Item 
of  my  will  Is  to  furnish  a  home  tor  my 
said  aon  William  Scott  and  his  wife  and 
children  during  the  natural  lllettme  of 
the  .said  William  Scott  and  bis  wife,  or 
the  survivor  of  either  nl  them,"  etc.  His 
honor  held  "that  if  the  word  'owner,*  In 
all  tbe  sections  ot  tbe  General  Statutes 
from  1850  to  1S61,  Inclusive,  which  treat  of 
the  'manner  of  acquirlngtbe  right  of  way ' 
by  railroads,  is  to  be  construed  as  It  has 
been  by  this  court  Id  section  1550,  then  the 
special  proceeding  is  perhaps  erroneous, 
and  the  Injunction  should  be  granted." 
But  he  thought  that  the  word  "owner" 
ought  not  to  be  so  construed,  for  tbe  rea- 
son that  tbe  deSnltlon  ot  the  word  "own- 
er" Is  quite  a  different  thing,  used  to  des- 
ignate one  who  has  tbe  power  to  license 
anpther  to  enter  upon  premises, from  that 
of  the  same  word,  oasd  to  designate  an- 
other authorised  to  convey  the  fee  therein. 
In  the  former  case,  a  manager  Is  "  owner  " 
pro  bac  vice;  In  the  latter,  only  one  who 
himself  has  a  tee  simple  can  be  called  tbe 
"owner;"  and  so  when  compensatloD.  un- 
der section  1655,  Is  to  be  made  to  the  man- 
ager ur  controller,  who  may  be  only  a 
tenant  for  a  year,  bnt  tu  the  owner  of  tbe 
fee.  Aoy  other  construction  would,  lo 
cases  like  the  present,  defeat  tbe  express 
latent  of  the  deed  by  enabling -one  who 
was  not  trusted  by  thedonor  to  squander 
valuable  interests  ot  his  beneficiaries.  In 
the  case  In  band,  William  Scott,  plaintiff 
grantee,  (grantor  supposed,)  was  not  In 
sole  possesHlon  tinder  tbedeed,  but  permla- 
stvely,  which  also  distinguishes  tbe  case 
from  that  of  Tutt  v.  Railroad  Co.,  (S.  C.) 
6  S.  E.  Rep,  881.  And  his  honor  dissolved 
the  Injunction,  and  dismlsaed  tbe  com- 
plaint, on  the  ground  that  tbe  deeds  of 
William  Scott  do  not  estop  other  owners 
of  the  land  over  which  they  propose  to 
convey  the  right  ol  way  from  aeeklug  com- 
penr^atlon  under  tbe  statute,  etc. 

From  this  decree  tbe  plalatift  company 
appeals  upon  the  following  grounds : 
First.  (1)  Because  of  error  in  holding  that 
William  Scott  made  the  deeds  tu  the  riglit 
of  way  as  executor  of  the  will  of  E.  Scott, 
deceased.  (2)  That  the  term  "owner"  Is 
not  to  be  construed  In  the  sections  of  the 
General  Statutes,  from  sections  1560-1561, 
as  it  has  been  construed  by  the  supreme 
Rourt  in  section  1560.  (8)  That  tbe  term 
"owner"  In  said  aectiona  la  to  be  con- 
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wtraed  an  refeirlog  to  the  owner  of  tbe  fee. 
(1^  Ttiat  tbe  eompeiiBatlon  i«<inly  tobe 
made  to  the'Dwner"  of  tbe  fee.  (R)  Tbat 
WlUlam  Scott  was  not  In  -  poeaeiiBlun  un- 
der tbe  deed,  (will  of  Mra.  Bcott.)  (6)  In 
not  anataining  tbe  Aomplalnt,  and  perpet- 
uating tbe  Injunction  an  to  tbe  IntereHt  of 
William  Scott.  Second.  Because  of  ervor 
In  not  fludine:  (1)  Ttiat  tbedeeds  of  Sep- 
tember 6, 1880,  and  of  th9  21at  January, 
1890,  were  valid  conveyances  ot  the  riKbt 
of  way  to  tbe  aald  railway  company. 
(2)  Tbat  tbe  deed  of  January  21.  1890,  was 
a  valid  conveyance  of  tbe  rigbt  of  way  to 
the  said  railway  company.  Third.  (I) 
Because  of  error  In  dismlsslnK  the.com- 
plalnt  and  dissolving  tbe  Injunction. 
JBourth,  Becansoof  error  In  dtiimls»lns  tbe 
complaint  and  injunction  as  to  all  the  de^ 
fendants  except  S.  A.Tolbert.  The  defend- 
ants gave  DotfcA  tbat  tbey  will  ank  the 
supreme  court  to  sustain  tbe  decree  of  tbe 
Judgeonthe  following  gronnda:  (1)  That 
the  uomplaint  does  not  state  facts  anflS- 
clent  to  constitute  a  cause  of  action.  (2) 
That  tbe  word  "owner,"  In  section  1560  of 
the  Qeneral  Statutes,  baa  not  been  cou- 
Btrued  by  tbe  supreme  court.  In  tbe  cases 
cited  by  bis  honor,  as  tbe  presiding  Judge 
thinks  it  has  been  construed. 

There  may  be  some  want  uf  precision  aa 
to  the  USA  of  the  word  "owner"  In  the  pro- 
visions uf  tbe  law  in  relation  to  obtain- 
ing rights  of  way  fur  railroads  or  com- 
pensation therefor.  From  tbe  very  nature 
of  tbe  subject,  aume  general  word  was  ueo 
eaaary  to  expreaa  the  person  who  repre- 
Hented  the  land,  as  distinguished  from 
those  seeking  the  right  of  way  over  It. 
For  such  purpose  we  cannot  recall  a  more 
appropriate  word.  It  Is  a  general  term, 
and,  the  object  being  to  promote  a  work 
consiilered  to  be  tor  the  beneflt  of  the  pub- 
lic, It  may  be  that  the  legislature  did  not 
Intend  to  make  it  necessary  that  the  work 
should  be  delayed  until  tbe  precise  Interest 
of  all  parties  In  tbe  different  tracts  of  land 
— no  matter  how  indirect  or  remote — 
sbould  be  ascertained,  even  If  a  lawsolt 
should  become  necessary.  "General  words 
should  receive  the  meaning  which  best 
flults  the  scope  and  object  of  the  atatute. 

•  •  •  So  the  word 'owner*  may  mean 

*  occupier.*  Under  statutes  providing  for 
confpensatlon  to  tbe  'owner'  of  lends 
taken  fur  highways,  railways,  or  the  like, 
the  term  applies  to  anyone  having  a  legal 
interest  in  the  same,  whether  his  estate  ha 
a  fee  or  less  than  a  fee.  A  tenant  Is  an 
'owner  or  party  Interested.*  within  such 
an  act."  etc.  tiee  End.  Interp.  St.  p.  126, 
8  M.  But  we  cannot  aee  tbat  thera  is  any 
such  question  in  this  case.  There  was  no 
condemnation  of  the  right  of  way,  as  pro- 
vided for  in  caaea  where  the  parties  do  not 
agree.  Here  the  railroad  company  and 
William  Scott  did  agree^  and  Scott  re- 
leased the  right  of  way.  He  did  not,  how- 
ever, undertake  to  convey  the  fee  or  any- 
thing more  than  an  easement  In  the  land, 
wblch  is  all  tbe  company  claims  to  have 
acquired.  As  was  said  In  tbe  case  of  Tutt 
T.  Railway  Co.,  28  S.  0.388,  6  S.  E.  Rep. 
881:  "It  Is  certain  that  the  question  be- 
tween these  parties  does  relate.  Co  the 
quantum  of  interest  conveyed  or  not  con- 
vened, for  tbe  rigbt  of  way  was  already 


given  by  tbe  state,  but  conceme  only  tbe 
mode  by  which  the  right  of  way  was  re- 
leased. **  Tbe  qaeetlon  la  wbetber  Wlillam 
Scott  had  the  right  to  release  the  right  of 
way.  If  he  bad,  then  he  could  do  It  with 
or  without  compensation;  and  others 
have  not.  certainly  at  this  time,  the  right 
to  disregard  bis  release. 

We  think  tbe  case  Is  like  that  of  Tutt  In 
all  respects  but  one.  In  Tutt's  Case  there 
waa  a  trustee,  but  poseeasion  was  given 
to  the  life  tenant.  Cooke,  not  by  the  trus- 
tee, but  by  tbe  trust  deed.  So  bereTol- 
bert  was  named  trustee,  but  nothing 
whatever  waa  given  to  him  to  do.  He 
manifestly  bold  only  a  nominal  trust, — 
never  had  poasession  of  the  land,  and  was 
not  entitled  to  it,  but  that  was  fully  and 
expressly  given  by  the  will  of  Mra.  Scott 
to  her  Bon  and  daugbter-ln  law.  If  tbe 
life  estate  had  been  given  to  William  Scott 
alone,  without  any  connection  with  bis 
wife,  aa  it  was  to  Cooke  In  the  Tutt  Case, 
It  would  be  very  dlfflcalt  to  distlngnlata 
tbe  two  cases. 

But  It  will  be  obaerveil  that  the  devise 
of  Mrs.  Scott  "gave  the  land  to  Samuel  A. 
Tolbert,  in  trust  tor  the  use,  benefit,  and 
enjoyment  of  my  son  WlUlam  IScott,  and 
hlH  wife,  Rebecca,  and  the  survivor  of 
them,  during  their  natural  lives,  In  no 
wise  anbject  to  their  debta,  contracta." 
etc.  Tbia  Is  certainly  a  very  unusual  pro- 
vision, and  It  must  be  confessed  is  some- 
what embarrassing.  Aa  It  eeeros  to  me, 
tbe  trust  was  executed.  It  certainly  was 
as  to  William  Scott,  who  was  a  grown 
man,  under  no  disability*  and  tbe  trustee 
had  nothing  whatever  to  do  concemln;; 
his  Interest.  See  Aver  v.  Ritter,  29  S.  C. 
137,'7S.  E.  Rep.  63.  It  la  true  that  Mra. 
Scott  was  a  married  woman,  and,  it  the 
will  of  Mr?.  Elizabeth  Scott  had  gone  into 
operation  before  tbe  adoption  of  the  con- 
stitution ol  1868,  it  might  have  been  said, 
under  the  authority  u(  tbe  old  eases,  that 
there  was  a  duty  Imposed  upon  tbe  trus- 
tee, and  that  Tnlbert  was  appointed  for 
that  purpose,  viz.,  to  protect  the  sole  and 
separate  estate  of  Mrs.  Rebecca  Scott  from 
tbe  marital  rights  of  her  husband,  as  was 
required  under  tbe  old  law;  but,  aa  the 
will  of  Mrs.  Elizabeth  Scott  came  after  tbe 
change  of  the  constitution,  (1868,)  no  trus- 
tee was  necessary  to  protect  her  interest, 
which  was  amply  protected  by  law,  and 
made  a  legal,  instead  of  an  equitable,  es- 
tate. There  Is  no  qoeatlon  as  to  debts  In 
tbe  case. 

It  seems  to  me  that,  since  1^68,  tbe  slm- 
pie  fact  alone  tbat  a  beneficiary  Is  a  "mar- 
ried woman" la  not  aufflcient  to  prevent 
tbe  operation  of  tbe  atatute  of  uses  In  exe- 
cuting the  useless  trust.  See  the  observa- 
tions uf  Mr.  Chief  Justice  McIvbb  In  Davla 
V.  Tu wnsend,  32  8.  C.  115, 10  S.  E.  Rep.  837. 

But  there  Is  atill  another  peculiarity  In 
this  case.  The  parties  named  as  Joint  ten- 
ants for  life,  with  the  right  of  aurvlvdr^ 
ship,  are  husband  and  wile,  and,  aa  tbey 
are  In  law  theoretically  one  person,  tbe 
queation  arises, can  tbey  be  Joint  tenantaT 
I  confeas  It  la  to  me  a  new  point,  with 
which  I  em  not  familiar.  Very  little  can 
be  found  In  onr  Beporte  upon  tbe  subject; 
but  Chancellor  Kent,  whose  specialty 
seems  to  have  been  the  subject  of  real  e<b 
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tate.  states  the  doctrine  thas:  'The  same 
words  of  conveyance  wblcb  would  make 
two  other  persona  Joint  tenants  will 
mnke  the  bosband  and  wife  teoaotB  of  tb« 
entire^.  Ttals  Ih  a  wise  dlstloctlon  laid 
down  m  the  old  books, and  Itcontlnaes  to 
this  daj  to  be  the  law.  Tbe  hDsband 
alone  may  Rraut  or  chai^  the  wife's  land 
dnrlDR  their  joint  lives,  and,  if  be  be  tenant 
by  tbe  curtesy,  darlns:  his  own  life.  He 
cannot  alien  or  Incumber  it,  If  it  be  a  free- 
hold estate,  so  aa  to  prevent  the  wife  or 
ber  beirs,  alter  bis  death,  from  enjoying  It 
dlsebarged  from  bis  debts  and  nngaK&- 
ments,  **  etc.  2  Kent,  Comm.  p.  182.  We 
think  that  William  Scott,  tbe  husband, 
bad  tbe  power  to  release  tbe  r!fi:bt  of  way 
In  tbe  premises  In  question  tor  and  during 
the  Joint  Urea  of  bis  wife,  Bebecca,  and 
himself.  The  Judgment  of  this  court  ta 
that  the  Judgment  of  the  clrcnit  court  be 
revHwd,  and  that  tbe  case  be  remanded 
for  such  proceedings  as  may  be  necessary. 

MclTSB,  C  J.,  and  Popi,  J.,  concoF. 


(17  S.  a  413) 

BBSDBR  T.  WORKMAN. 
(Bnpreine  Oonzt  of  South  CazoUns.    Oct  28, 

1882.) 

COSTBOVXBST  WITHODT  A.OTION— BiQNINO  AOBBS- 
■BNT— Fartibs—Attobkbts  — A"F»1DATIT  —  Jo- 
BI9DICTIOX. 

L  Code  Civil  Proc  S  874.  providei  that 
*^iartie8"  to  a  matter  in  dispute  which  might  be' 
the  sabject  of  a  civil  action  may  without  action 

S-eo  upon  a  case  containinz  the  facta  upon 
ich  the  controversy  depends,  and  present  a 
submiasion  of  the  same  to  any  court  which 
would  have  jurisdiction  If  an  action  had  been 
hroo^t.  8ecti<ni  ITT  provides  that  the  snm> 
inoQS  In  an  action  shaD  be  anbscrlbed  by  the 
plalntilF  or  hia  attorney;  and  section  178  pro- 
vides that  verification  of  pleadings  may  be 
made  bj  tbe  parties  or  their  attorneys.  E^d, 
that  the  agreement  for  the  aabmission  of  a  case 
without  action  mast  be  signed  by  the  parties, 
sod  not  by  their  attorneys,  to  give  the  court 
jurisdiction. 

2.  Code  Civil  Proc.  {  374,  provides  that 
parties  may  submit  a  matter  in  dispute  to  the 
court  without  action,  "but  it  must  appear  by 
affidavit  that  the  controversy  is  real,  and  the 
proeeedinsa  In  good  faith  to  determine  the 
rC^ts  of  tbB  partTM."  HOd,  that  this  provision 
la  mandatory,  and  the  coart  has  no  jDiisdletion 
in  an  agreed  case  In  the  absenoe  «  sudi  affi- 
davit. 

Appt-al  from  common  pleas  circuit  court 
of  Newberry  county ;  J.  H.  Uudbo.n, 
Judge. 

Agreed  controversy  without  action  by 
E.  Jane  Reeder  against  Thomas  R.  Work- 
man, as  aBsiguee  and  agent  of  P.  B. 
Workman.  From  a  Judgment  for  plaln- 
tur,  defendant  appeals.  Reversed. 

J.  F.  J.  Caldwell,  for  appellant^  Bleaae 
4t  BhtAse,  tor  respondent. 

Au>RicH,  J.  On  tbe  16tb  November. 
1881.  tbe  following,  purporting  to  be  a 
eontrovemy  without  action,  wasbrungtat 
before  the  eonrt  of  common  pleas  for  New- 
berry county,  to  wit;  "E.  Jane  Reeder 
claims  to  recover  of  Thomas  R.  Work- 
man, as  assignee  and  agent  of  P.  B.  Work- 
man, the  pro  rata  coming  to  the  follow- 
log  note:  'f611.05AOO.  One  day  after  date 


I  promise  to  pay  onto  E.  J.  Reeder.  or 
her  asBlgns,  the  sum  of  five  hundred  and 
eleven  05/100  dollars,  with  interest  from 
date  at  seven  per  cent.;  Interest  to  be 
paid  annually.  If  nut  paid  to  bear  interest^ 
for  value  received  of  ber  this  the  27th  day 
of  December.  1881.  Teste:  A.  N.  Davu. 
P.  B.  fVoRKiiAN.  [L.  s.]*  And  Thomas 
R.  Workman,  as  assignee  and  agent  of 
P.  B.  Workman,  realsts  said  claim.  Tbe 
following  are  the  facta  upon  wblcb  the 
said  controversy  depends:  On  the  28tb 
day  of  September,  1881.  P.  B.  Workman 
executed  and  delivered  his  sealed  note  for 
three  hundred  and  forty  doUarsand  tblrty 
three  cents,  with  Interest  thereon  from 
said  date  at  tbe  rate  of  seven  per  cent,  per 
annum,  to  E.  Jane  Keeder.  That  on  the 
8tb  day  of  July,  1889,  tbe  said  P.  B.  Work- 
man made  a  payment  of  thirty-two  and 
60AOO  dollars  on  said  note.  That  on  tba 
27tb  day  ol  December,  1881,  tbe  said  P.  B. 
Workman  made  and  delivered  the  note  In 
controversy  to  tbe  said  Reeder.  That  on 
the  7th  day  of  January,  1889,  the  said  P. 
B.  Workman  executed  and  delivered  to 
the  said  Reeder  tbe  following  paper: 
*i!$tate  of  South  Carolina,  county  of  New 
berry.  To  all  whom  It  may  concern:  I, 
P.  B.  Workman,  hereby  agree  to  pay  E. 
Jane  Beeder  ten  per  cent,  per  annum  on 
tbe  note  which  tbe  said  Beeder  holds 
against  myself;  It  being  agreed  that  said 
note  draws  said  Interest  from  this  date.' 
That  tbe  person  who  drew  tbe  above  pa- 
per did  not  know  that  the  said  Reeder 
beid  two  notes  against  Che  aald  P.  B. 
Workman.  Thatlt  was  Intended  thaCsald 
paper  referred  to  both  notes.  That  tince 
the  aaid  P.  B.  Workman  made  bto  assign- 
ment be  told  tbe  said  Reeder,  bad  he 
known  there  would  be  any  controversy 
as  to  the  notes,  be  would  have  arranged 
them  so  that  there  could  have  been  none; 
that  he  wanted  her  to  bave  ber  money. 
That  tbe  said  P.  B.  Workman  and  tbe 
said  E.  Jane  Beeder  Intended  the  agree- 
ment made  the  7th  day  of  January,  1889. 
should  refer  to  the  note  resisted.  The 
question  submitted  to  the  court  upon  tills 
case  is  as  follows:  Is  the  note  In  contro- 
versy barred  by  the  statute  of  limita- 
tions? If  this  question  IsanawerAd  In  the 
negative,  then  Judgment  is  to  be  rendered 
against  Thomas  R.  Workman,  as  as- 
signee and  agent  of  P.  B.  Workman,  for 
the  whole  amount  claimed.  Bleabb  & 
Blrasb,  Attorneys  for  E.  Jane  Reeder.  T. 
J.  Pope,  Attorney  for  Thomas  R.  Work- 
man, as  Aasigoee  and  Agent  of  the  As- 
signed Estate  ef  Preston  Brooktt  Work- 
man. November  16,  1891."  On  tbe  same 
day,  16tb  November,  1891,  the  following 
order  was  signed,  to  wit:  "State  of.South 
Carolina,  county  of  Newberry.  In  com- 
mon pleas.  E.  Jane  Reeder,  Plaintiff,  vs. 
Thomas  R.  Workman,  as  Aseignee  and 
Agent  of  P.  B.  Workman,  Defendant.  A 
cade  agreed  between  tbe  parties  above 
named  without  action,  dated  tbe  16th 
day  of  November,  1891,  having  been  sub- 
mitted to  this  court;  and  after  hearing 
Mr.  Y.  J.  Pope  for  the  said  defendant  and 
Messrs.  Blease  &  Blease  for  the  said  plain- 
tiff. It  is  adjudged  that  the  plaintiff  re- 
cover of  the  defendant  three  hundred  and 
three  and  13/100  dollars,  together  with 
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the  costs  and  dlsborBemeDtsottblft  action. 
J.  H.  Hudson,  Presiding  Jadge-  Nuvem- 
ber  16, 1891."  Jodgraeut  was  entered  and 
docketed  by  the  clerk  of  said  court  un  the 
24tb  day  ol  Novomber,  1891,  in  tavor  ol 
the  said  plaintiff  against  the  said  defend- 
ant for  the  snm  of  $803.18,  with  $12.- 
15  costs;  from  which  Judgment  the 
said  Thomas  R.  Workman,  as  assignee 
and  agpnt  as  aforesaid,  appeals  to 
this  court  opun  the  following  gronods, 
to  wit:  (1)  Because  tbe  said  alleged 
agreed  statement  of  facts  constituting  tbe 
said  controreray  was  not  made,  prepared, 
nr  sigaed  by  either  nf  the  allege«l  parties 
to  tbe  same.  (2)  Because  the  said  alleged 
agreed  statement  of  facts  was  not  accom- 
panied by  the  affidavit  required  by  law  In 
such  proceedings.  (3)  Because  the  aald 
agreed  statement  of  facts  was  prepared 
and  signed  by  tbe  said  alleged  attorneys 
for  parties  without  the  knowledge  or  con- 
sent of  the  said  Thomas  R.  Workman. 
(4)  Because  the  said  agreed  statement  of 
facts  embraces  admlaslons  which  are  in- 
competent, and  wbicb  ought  not  to  have 
been  admitted  by  tbe  said  agent  and  aa- 
slgnee,  In  Tiew  of  his  duty  to  tbe  credit- 
ors of  the  said  P.  B.  Workman. 

We  are  met  In  Jlajlne  with  the  question 
of  jurlsalclion.  This  qaestlon  may  be 
raised  at  any  time  daring  tbe  trial  of  a 
case.  State  t.  Penny.  19  S.  C.  223.  Unlike 
otber  quesdona,  It  may  be  raised  fur  the 
Srat  time  in  thia  court.  (Bell  v.  Fludd.  28 
8.  C.  815,  5  S.  E.  Rep.  810;  Hardin  v.  Trim- 
mler,  80  S.  C.  898,9  S.  B.  Bep.  342:)and 
the  court,  sua  Bpoate,  may  raise  tt,  (Poole 
V.  Brown,  13  S.  C.  657.)  The  case  as 
brought  in  the  circuit  conrt  was  not  an 
ordinary  civil  action,  but  was,  to  say  the 
most  fpr  It,  an  attempt  to  submit  a  con- 
troversy without  action  for  the  determi- 
nation of  the  court  of  common  pleus  for 
Newberry  county.  Provision  is  made  lor 
the  settlement  of  legal  disputes  In  this 
way,  and  the  law  of  such  cases  Is  con- 
tained In  sections  874-376  of  the  Code.  It 
being,  however,  an  extraordluary  method 
of  determining  rights,  the  provisions  of 
the  statute  must  be  strictly  conformed  to 
In  order  to  bind  the  parties  or  to  confer 
Jurisdiction  upon  the  court.  Section  S74 
provides  that  "parties  to  a  matter  In  dis- 
pute which  mlgbt  be  the  subject  of  a  civil 
action  may  without  action  agree  upon  a 
case  containing  tbe  facts  upon  wblcb  the 
eon troveray  depends,  and  present  a  sub. 
mission  of  the  same  to  any  court  which 
would  hove  lurisdlctlon  If  an  action  had 
been  brought."  The  Code  provides  that 
the  summons  In  an  action  shall  be  sub- 
scribed by theplalntifforhlsattorney.  Sec- 
tion 177  provides  that  verification  of  plead- 
ings may  be  made  by  the  parties  or  their 
attorneys.  In  section  178,in  the  matter  of 
submitting  a  controversy  without  action, 
tbe  provision  Is  that  thepartlee  may  with- 
out action  agree  upon  a  case,  etc.,  and 
present  a  submission  of  tbe  same  to  any 
court  which  would  have  Jurisdiction  If  an 
action  had  been  brought.  The  question 
arises  for  the  first  time  In  thte  state,  bat 
tbe  practice  In  New  Tork  la  for  the  par- 
ties to  sign  the  agreement.  Hobart  Col- 
lege r.  Fltthugh,  87  N.  7.  184.  It  should 
wrtalniy  appear  In  some  way  that  the 


parties  have  bound  themselvea  by  tbe 
agreement,  and  are  to  be  bound  by  the 
decision,  and  not,  as  In  thia  case,  come 
afterwards  and  repudiate  the  wbole  pro- 
ceeding. Otber  consideratlona  recom- 
mend tbe  construction  which  we  bav« 
given  to  the  section  under  conBlderatlon. 
which  Is  nothing  more  nor  less  than  to 
allow  tbe  plain  terms  of  the  statute  to 
hare  their  legitimate  effect:  among  oth- 
ers, tha  t  a  different  rule  would  put  It  Id 
the  power  of  attorneys,  without  the 
kaowledge  of  tbedr  clients,  to  aabmit 
qaestlona  involylng  all  tbe  parties  might 
be  worth  for  tbe  decision  of  the  coarta, 
and  the  first  intimation  that  a  citizen 
would  have  of  his  ruin  would  be  the  ar^ 
rival  of  the  sheriff  with  the  execution. 
Section  874  further  provides  as  follows: 
"  But  It  must  appear  by  afflda  vlt  that  the 
controversy  Is  real,  and  the  proceedings 
in  good  faith  to  determine  the  rights  of 
the  partlea.**  Thia  provision  Is  manda- 
tory. There  was  no  sncb  affidavit.  It 
Is  only  after  It  is  In  some  way  made  to  ap- 
pear by  the  act  of  the  parties  tbemeelves 
that  they  have  agreed  upon  a  case  upon 
wblcb  the  controversy  depends,  and  pre- 
sent  a  submission  of  the  same,  etc.,  and 
shall  have  made  It  appear  by  affidavit 
that  the  controver8.v  Is  real,  and  the  pro- 
eeedlnga  In  good  faith,  etc.,  that  "tha 
court  shall  thereupon  bear  and  determine 
tbe  case,"  etc.  This  being  the  conatrac- 
^tlon  we  feel  required  to  place  upon  tbe  sec- 
tion of  the  Code  under  consideration,  our 
conclaslon  Is  that  the  case,  as  submitted 
to  tbe  court  below,  was  not  sufilcient  to 
give  tbe  court  Jurisdiction  of  the  parties 
to  the  assumed  controversy.  It  Is  unnec- 
eaeary  to  consider  the  exceptions  In  detail. 
It  is  the  Judgment  of  this  cOurt  that  the 
order  of  the  clreult  Judge  herein  be  and 
the  same  Is  hereby  reversed,  and  the  Judg- 
ment entered  thereon  be  vacated  and  set 
nslde. 

McIrsR,  CJ,,nnd  McaowA.Mt  J>»  conenr. 


(37  S.  C.  463) 

WATSON  T.  BAltR  et  sL 

(Supreme  Court  of  So  nth  Carolina.    Nor.  T» 
1S92.) 

Actio:?  on  Nots— Flbadiho  — Rslbabb  of  Scbb- 

TIBS. 

1.  A  complaint  on  a  note  against  three  de- 
fendants stated  thA  **thlB  action  U  founded  up- 
on an  InstrameDt  for  the  payment  of  money 
oolr,  made  aod  delivered  by  defendants  to 

Slalntiff,  of  which  the  following  ia  a  copy:  'One 
ay  after  date  I  promiae  to  pay  W,  B.  W.,  or 
bearer,  $562.69  for  valne  received.  Witness 
my  hand  and  seal.  W.  F.  B.  [Seal.]  J.  F.  B., 
W.  D.  B.f  the  last  two  names  belug  sifrned  on 
the  back  of  said  note,"— and  also  alleged  the 
amonnt  due  on  the  note,  and  claimed  it.  Sdd, 
that  the  complaint  was  sufficient  in  form  un- 
der Code,  }§  163,  183,  providing  that  a  party 
dull  state  his  case  concisely,  and,  when  It  la 
founded  on  an  instrument  for  the  Dayment  of 
money  only,  be  may  give  a  copy  oi  the  Instm- 
ment,  and  claim  the  amount  due  him  thereon 
from  the  adverse  party. 

2.  The  complaint  stated  a  caase  of  action 
against  all  three  d^iuidaida  as  makers  of  tbe 
note. 

S.  In  Boch  case  an  answer  by  the  two  d». 
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fendanta  who  idgned  on  the  haA  of  the  note, 
th«t  they  "do  not  admit  tiuit  ttier  are  joint 
maken,  with  W.  V.  at  said  Maled  note,  but 
allese  that  it  is  a  debt  of  said  W.  F.  B.,  and 
that  tlier  wzote  th^  names  acrosB  the  back 
thereof,*'^  did  not  traTene  the  Innea  of  tba  eon»* 
plaint. 

4.  The  mere  forbearance  to  tne  the  prlnd- 
pal  on  a  note  for  three  years  will  not  release 
the  snreties  thereon,  where  tbey  liave  made  no 
reqnest  that  suit  be  bron^t. 

5.  The  mere  neglect  (n  the  bolder  of  a  note 
to  give  notice  of  its  nonpsTment  to  the  snreties 
thereon  for  the  space  of  time  yean  win  not 
discharge  the  snreties. 

Appeal  from  common  pleas  drenlt  coart 
<rfADderaoD  county;  I.  D.  Withe bbpooh, 
Jndse. 

Action  by  WUUam  B.  Wateon  aiealnat 
W.  F.  Barr,  J.  Feaster  Brown,  and  W.  D. 
Bruwn  un  a  note.  From  a  Jadgment  for 
plaintiff,  defendants  Brown  appeal.  AI- 
flrmed. 

W.  if,  BrowBf  (Jtforrar  A  Marmy,  of  eoan- 
ati,)  for  appellants.  Trtbbh  A  Prince,  for 
respondeat. 

PopR,  J.  TblB  action  came  on  for  trial 
at  the  June  term,  1801,  of  the  cuart  of  com- 
mon pleas  for  Anderson  county  before  his 
faonor,  Jndxe  WrrBSRSPooN,  and  a  Jnry. 
The  verified  complaint  was  as  follows: 
"(l)Tbat  this  action  Is  founded  upon  an 
Instmment,  tor  the  payment  of  monay  on- 
ly, made  and  delivered  by  the  defendant 
to  the  plaintiff,  of  which  the  following  is 
a  copy:  'Anderson,  S.  C,  Feb.  22,  1*)88. 
One  day  after  date  I  promise  to  pay  W. 
B.  Watson,  or  bearer,  five  hundred  and 
sixty-two  and  69-100  dollars,  for  value  re- 
ceived. Witness  my  hand  and  seal.  W. 
F.  Baier.  [i>.  b.]  J.  Frabtgb  Brown.  W. 
D.  Brown,* — the  last  two  names  being 
signed  on  back  of  said  note.  (2)  That  no 
part  tberRof  has  been  paid  except  the  sum 
of  tblrty-nlne  and  nlnety-ona  one  hun- 
dredths dollars,  balance  of  guano  ac- 
count, credited  on  said  note  May  1, 18U9; 
and  there  Is  now  due  and  owing  this 
plalnttfl  on  said  nute  b>  said  defendants 
the  sum  uf  five  hundred  and  sixty-two  and 
sixty-nine  one  hundredths  dollars,  with 
interest  thereon  at  the  rate  of  seven  per 
cent,  from  22d  of  February,  1888,  leas  said 
credit  of  $39.!)l.  which  plaintiff  claims  and 
demands  Judgment  for,  together  with  the 
costs  of  this  action."  Tlie  defendants  J. 
Feaster  Brown  and  W.  D.  Brown  an- 
swered as  follows:  For  a  first  defeoHe: 
"(l)That  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  canee  ol  ac- 
tion aRBlnst  these  defendants,  and  they 
ask  the  same  beneSt  thereof  as  If  said 
complaint  had  been  specially  demurred 
to."  For  a  second  defense:  **(2)  These  de- 
fendants do  not  admit  that  they  are  Joint 
nakers.  with  said  W.  F.  Bnrr,  of  said 
sealed  note,  but  allege  that  it  Is  a  debt 
of  said  W.  F.  Barr,  and  that  they  wrote 
their  names  across  the  back  thereof."  For 
a  third  defense:  "  (3)  That  the  said  plain- 
tlir  could  bare  made  his  money  against 
said  W.  F.  Barr,  who  is  now  insolvent, 
by  using  due  diligence  in  the  prosecatlon 
of  said  demand  against  him  within  a  rea- 
sonable time,  and  for  want  of  due  dill- 
gence,  and  bavlng  delayed  an  unreason- 


able time,  to  wit,  three  years,  they  submit 
tbat  they  cannot  be  held  liable  for  said 
debt."  For  a  fourth  defense:  "(4)  That 
the  said  W.  F.  Barr  Is  now  Insolvent,  that 
the  plaintiff  neglected  to  give  notice  ol 
the  nonpayment  of  said  note  until  said  in- 
solvency, that  these  defendants  supposed 
it  had  been  paid  until  within  the  last  five 
months,  that  by  plaintiff's  laches  the  said 
debt  bae  been  lost  as  to  said  Barr,  and 
they  submit  that  they  are  discharged  from 
said  supposed  liability.  Wherefore  they 
demand  Judgment  that  said  complaint  as 
to  these  detftudants  be  dismissed."  At  the 
trial  btforeJndgeWiTHBRSPooN.Judgment 
by  default  was  taken  against  the  defend- 
ant W.  F.  Barr,  who  tailed  to  answer. 
The  demurrer  of  defendants  to  the  plain- 
tiff's complaint  was  first  heard  and  over- 
ruled, by  an  order  therefor.  The  plaintiff 
then  demnrredtothe  answer  of  defendants, 
because  the  same  failed  to  allege  facts 
sufficient  to  constitute  a  defense.  This  de- 
murrer was  sustained,  and  an  order  for 
Judgmen  t  given.  After  Judgment  had  been 
duly  entered,  thedefendants  who  answered 
appealed  on  the  toUowtDg  grounds:  *'(!) 
Because  his  honor  erred  In  overruling  the 
demurrer  Interposed  by  the  defendants 
J.  Feaster  Brown  and  W.  D.  Brown,  and 
In  falling  to  snstaiu  thesame.  (2)  Because 
his  honorerred  In  sustaining  the  plaintiff's 
demurrer  to  the  answer,  when  he  ought  to 
hare  overruled  the  same.  (3)  Because  bis 
honor  erred  in  pasging  upon  the  questions 
of  fact  raised  tiy  the  answer  upon  an  oral 
demurrer,  whereas,  for  the  purposes  of  the 
hearing,  the  demurrer  admitted  the  facta 
alleged  in  the  answer,  and  should  have 
been  overruled. 

1.  Was  the  complaint  defective  Inform? 
It  complied  with  all  the  requirements  of 
the  Code.  §§  163,  183.  Was  the  complaint 
defective  In  substance?  Or,  In  other  words, 
admitting  all  the  allegations  of  the  com- 
plaint to  be  true,  was  plaintiff  entitled  to 
recover?  Of  course,  tbeonly  difficulty  sug- 
gested Is  thatthenote  being  unnegotlable, 
— being  a  scaled  note  of  the  principal  ob- 
ligor, W.  F.  Barr, — as  to  the  two  Browns, 
—  not  being  under  seat,  as  to  them,—  and 
their  names  being  written  across  the  back 
of  the  note,  the  plaintiff  could  not  recover 
agatkiBt  them  as  makers.  Now  the  com- 
plaint alleges  that  the  three  defendants 
delivered  the  note  to  him;  when  delivered 
It  was  payable  to  ttie  plaintiff;  and  that 
the  defendants  owe  the  debt.  This  Is  not 
the  cane  of  the  payee  or  obligee  of  a  sealed 
note  merely  signing  his  name  on  the  buck 
when  he  transferred  the  note,  as  was  the 
case  of  Tryon  v.  De  Bay,  7  Bich.  Law,  12, 
nor  such  indorser  after  maturity  of  sealed 
note,  as  was  the  case  of  Garrett  v.  Rutler, 
3Strob.  193,  but  it  belongs  to  thnt  class 
of  cases  that  hold  that,  where  a  third  per- 
son writes  hie  name  anywheruon  the  note 
to  evidence  that  he  holds  himself  imt  as 
responsible  to  the  payee  or  beurer  for  the 
payment  of  the  note,  he  la  and  should  be 
treated  as  a  maker  of  the  note.  Stoney  v. 
Beaublen,  2  McMul.  319;  Baker  v.  Scott,  6 
Rich.  Law,  810:  McCreary  v.  Bird, 12  Rich, 
Law,  556.  In  the  case  of  Tryon  v.  De  Hay, 
supra,  where,  as  it  was  stated  that  the 
mere  inaorslng  the  bolder's  and  payee's 
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name  on  a  sealed  note,  when  traoBferring; 
It  to  Bootbw  atter  matnrlty,  would  not 
■abject  blm  to  liability  as  a  maker.  Judge 
WiTBBBB  said:  "If  a  third  person  sboald 
connect  his  name  with  sncb  a  paper,— one 
who  was  not  a  '  party  originally.— we 
should  natarally  attribute  tosach  acta  de- 
sign to  aasame  liability  In  aume  form,  "etc. 
Tbe  case  at  bar  Is  strooger,  for  here  ttarae 
delendante  signed  the  note  as  makera  be- 
fore dellvary  to  plaintiff.  It  Is  aselnss  to 
dlscDBs  the  law.  It  is  too  long  settled  to 
need  fresh  ventilation, 

2.  Did  the  answer,  when  construed  la 
the  light  of  the  proTlelonB  of  our  Code,  In 
form  traverse  the  ISHuee  tendered  by  tbe 
plaintiff  in  bis  complaint?  We  have  re- 
produced tbe  pleadings  In  order  that  this 
may  the  more  readily  be  seen  and  con- 
tfdered.  This  court  bas  decided  In  Lupo 
V.  Trne,  16  S.  G.  6M,tbe  principles  underly- 
ing the  construction  of  the  answer,  so 
far  as  defenses  therein  set  np  are  con- 
cerned. In  view  of  tbat  enunciation  of  tbe 
law,  bare  the  defendants  traversed  the 
substantial  Issues  tendered  by  tbe  plain- 
tiff? They  do  not  deny  that  they  are 
makers:  they  simply  content  themselves 
with  a  refusal  to  admit  tbat  they  aresuch. 
They  do  nut  deny  Ibelr  signatures;  they 
admit  them  as  they  are  cbarficed  In  the 
complaint.  They  do  not  deuy  tbe  note. 
Its  amount,  date,  terms, Interest.  We  are 
obliged  to  bold  tbat  tbe  answer  does 
not  in  form  traveme  the  Issues  of  tbe 
complaint.  But  did  tbe  answer  set  up 
an  afilriuatlve  defense  or  defeuHes,  chat. 
It  admitted  to  be  true,  would  entitle  de- 
fendants to  any  relief  7  Surely  It  will  not 
be  contended,  at  this  late  day,  tbat  mere- 
ly forbearing  to  sne  a  principal  for  tbe 
space  of  three  years,  when  no  request  Is 
made  therefor  by  tbe  sureties,  will  release 
snch  sorettra;  nor  tbat  plaintiff's  failure 
to  give  notice  of  the  nonpayment  of  bis 
dent  to  the  soretles  for  tbe  apace  of  three 
years  makes  blm  guilty  of  such  laches 
that  tbe  snretles  should  be  discharged 
from  their  Ilublllty.  It  seems  to  us  that 
sureties  have  some  duty  to  perform  them- 
selves. Tbe  law  bo  holds.  They  can  be- 
come quite  aggressive  In  the  assertion  of 
their  rigbts  to  tbe  protection  of  the  court. 
They  may  pay  the  debt  themselves,  ^nd 
recover  against  their  principal.  Such 
surety  may  sue  and  recover  against  hla 
principal  and  cosurety.  Tbe  surety  can 
file  a  hill  to  force  tbe  principal  to  collect 
bis  debt.  Norton  v.  Beld,  11  S.  0. 5»a.  The 
'history  of  this  last  case  Is  Instracttve,  but 
we  bare  not  tbe  time  to  pursue  the  mat- 
ter. 

8.  We  arennableto  see  how  the  circuit 
Judge  did  or  cunld  pass  upon  the  facts  as 
stated  In  tbe  answer.  When  demurred  to 
for  lnsu£9clency,  they  arti.for  the  purposes 
of  tbe  argument,  taken  as  true.  Their 
value,  when  so  admitted  to  be  true,  may 
be  estimated,  but  not  tbelr  truth.  Tbe 
■  "ease"  falls  to  disclose  a  ny  ground  ofob- 
lection  here;  nor  can  we  see  bow  such  a 
question  arose.  It  is  the  ludgment  of  this 
eonrt  that  the  judgment  of  the  circuit 
eoart  be  affirmed. 

IfoiTU,  0.  J.,  and  MoQowam,J., concur. 


(R  B.  C.  457) 

BBBNNAN  v.  WINKLBB  at  aL 
(Supreme  Oout  of  South  Gan^lina.   Nov.  9, 
1882.) 

Wnxe— Chabitablb  Teubt  —  Validitt  — UHcaa- 
TAiNTT— Parol  Evidbkoi  to  Extlaiv. 

1.  Testatrix  bequeathed  a  trustee  aod  exec- 
utor c«taiD  personal  property  for  the  benefit 
of  her  sister,  ^'during  her  mortal  life.  .After  her 
death  woi^ld  like  the  looaey  used  for  the  educa- 
tion of  young  men  for  the  priesthood,  or  to  edu- 
cate inalridual  orphan  hfqrs  or  orphan  ^rls." 
HM,  that  the  trust  after  flie  life  estate  was 
void  for  uncertainty. 

2.  In  an  action  by  an  h^  against  the  life 
tenant  and  the  trustee  to  declare  void  such  will 
for  UQcertaint^,  It  Is  not  error  to  refuse  to  ad* 
mit  parol  testimouy  to  show  that  testatrix  pre- 
pared her  own  will,  that  she  had  been  reared 
as  a  Catholic,  and  by  the  ose  of  the  words 
"priesthood"  probably  meant  that  of  the  Catho- 
lic Chorch,  since  such  eridence  would  not  aid  in 
tbe  interpretatum  of  audi  will. 

Appeal  from  common  pleas  circuit  coart 
of  Cliarleaton  county;  W.  H.  Waluob; 

Judge. 

Action  by  Kate  Brennan  against  Mary 
A.  Winkler,  life  tenant,and  Monslgnore  D. 
J.  Quigley,  as  executor  and  trustee  nnder 
the  will  of  Ellen  Agnes  Brennan.  deceased, 
to  declare  tbe  will  void  for  uncertainty. 
Defendant  Winkler  joined  In  the  prayer  at 
plaintiff.  From  a  judgment  and  deorea 
declaring  the  will  void,  defendant  Qulgtoy 
appeals.  Affirmed. 

Henry  A.  De  liaaasnro,  for  appellant.  A, 
D.Cobea  and  Mitchell  A  Umltb, tor  Tmpon&- 
ents. 

McGoWAN,  J.  Ellen  Agnes  Brennan  de- 
parted this  lite  In  March,  1888,  leaving,  as 
her  only  heirs  and  distributees,  her  two 
sisters,  vli.,  tbe  plalntlfr,  Kate,  and  tbe 
defendant  Mrs.  Mary  A.  Winkler.  8be  left 
tbe  following  Instrument  of  writing: 
"Charleston,  S.  C,  Sept.  7,  1886.  No.  M 
Rutledge  avenue.  I,  Ellen  Agnes  Brennan, 
being  of  sonnd  mind,  do  give  all  my  pos- 
sessions, consisting  of  seven  shares  of 
Southwestern  Railroad  In  Georgia,  and 
two  tbousand  two  hundred  and  fifty  dol- 
lars, lent  to  Rev.  C.  C.  Pendergrant,  of 
Savannah,  Oeorgla,  for  which  be  pays  ma 
8  per  cent,  on  the  93,SG0  montuy.  He, 
Rev.  C.  C.  Pendergrast.  holds  a  eertlfieats 
of  tbe  Southwestern  stock,  which,  in  tbe 
event  of  m;  death,  I  wish  this  92.250,  with 
the  certlQcatefortbeSouth  western,  turned 
over  to  tbe  Rev.  D.  J.  Quigley,  for  tbe  ben- 
eQt  of  my  sister  Mrs.  F.  J.  Winkler,  during 
her  mortal  life.  After  her  death  would  Ilka 
tbe  money  used  tor  tbeedncatlon  of  young 
men  tor  tbe  priesthood,  or  to  educate  In- 
dividual orphan  boys  or  orphan  girls.  I 
hereby  constitute  Monslgnore  D.  J.  Qnlg* 
ley  as  my  sole  executor.  Witness  my  alg- 
nature.  I  hereby  revoke  all  other  wlIU 
made  by  me.  In  witness  whermif  I  ber^ 
unto  set  my  hand  and  affix  my  seal  this 
8th  day  of  September,  A.  D.  18(16.  E.  A. 
Brennan.  [i»  s.]"  This  instrument  was 
probated  in  common  form.  May  11, 1888, 
and  Monslgnore  D.  J.  Quigley  qualified  aa 
ezerntor,  and  took  upon  himself  the  ad- 
mlnlutratlon  of  tbe  estate.  He  took  pos* 
session  of  the  assets,  paying  over  to  Mrs. 
Winkler  what  is  claimed  to  oe  tbe  annnnl 
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Income  thereof.  It  eeema  that,  In  the  view 
tbat  the  proTlslons  ol  said  paper  wvre 
Toid,  being  **  preeatorgr*  too  Indefinite,  and 
create  no  trost  capable  of  legal  entorce- 
ment,"  Mrs.  Winkler.  In  case  tbe  court 
Bbuold  ao  bold,  agreed  with  tbe  platntitf 
to  waive  the  provlBlona  of  the  will  giving 
ber  a  life  estate,  and  to  Join  in  treatlngtbe 
estate  as  If  the  life  estate  bad  terminated, 
aud  tbe  remainder  were  to  be  divided  as 
If  their  sister  Ellen  bad  died  Intestate  as 
to  the  same.  The  plaintiff,  Kate,  Institut- 
ed this  proceeding,  and,  after  stating  tbe 
faeta,demanded  Judgment  as  follows:  (1) 
That  the  provlaiuns  of  tbe  will  dlsposlug 
of  the  estate  after  the  death  of  Mrs.  Wink- 
ler be  declared  null  and  void.  (2)  Tbat 
tbe  family  agreement  to  divide  the  entire 
estate  as  If  the  said  Ellen  Agnes  Brennan- 
bad  died  Inteetate  bu  confirmed  and  di- 
rected to  be  carried  out.  (3)  That  the  de- 
fendant Monslgnore  D.J.Qnlgley  be  direct- 
ed to  account  for  the  estate  which  came 
Into  his  custody  or  possession,  and  bis 
acts  and  doings  In  tbe  administration  of 
tbe  offices  aBsumed  by  blm.  Mrs.  Winkler 
answered  that,  tt  tbe  court  shall  adjudge 
the  Mid  provisions  of  the  anid  will  to  be 
Told  and  of  no  effect,  she  bas  agreed  with 
her  sister,  tbe  plaintiff,  to  waive  tbe  pro- 
Tislons  of  tbe  will,  giving  tbls  defondaut  a 
Hie  estate,  and  to  join  In  treating  tbe  es- 
tate as  If  the  life  estate  bad  terminated, 
and  the  remainder  then  to  be  divided  as  If 
their  sister  Ellen  bad  died  intestate  as  to 
the  same,  and  she  Joins  in  tbe  Judgment 
■Bked  for.  Monslgnore  B'.  J.  Qnlgley, 
claSniing  to  be  executor  of  aud  tmstee  on- 
der  the  will  of  Ellen  Agnes  Brennan,  an- 
swered, among  otber  tbingH,  tbat  he  Is  the 
owner  and  holder  of  said  estate,  upon  tbe 
trusts  therein  declared.  He  denies  tbe 
right  of  the  sisters  surviving  to  enter  into 
any  agreement  binding  upon  tbe  court,  to 
-^aive  tbe  provisions  of  said  will;  and  in- 
sists tbat  thfl  trust  set  forth  therein,  after 
tbe  death  of  Mrs.  Winkler,  Is  a  legal  and 
Talld  trttBt,capabIe  of  execution, etc.;  and 
prays  to  be  henre.  dismissed,  etc. 

Tbe  appellant  and  respoudenta  could  not 
agree,  and  Judge  Wallace  settled  tbe 
ease  as  follows:  "This  action  was  regu- 
larly docketed  tor  June  term,  3891,  was 
called  June  2S.  1S91,  and  counsel  for  the  de- 
tradant  Quigley  moved  for  a  reference  to 
tbe  master  on  the  grounds  (1)  tbat  said 
defendant  had  parol  testimony  to  over- 
come tbeallegationsot  tbe  complaint  tbat 
certain  provlstons  of  tbe  will  in  question 
*are  void,  being  precatory,  too  Indefinite, 
and  createno  trost  capable  of  legal  enforce- 
ment;* (2)  that  the  action  involved  a 
dlfflCQltacconntlng.  Counsel  for  the  plain- 
tiff and  Mra,  Winkler  opposed  any  roler- 
ence  on  the  grounds  that  the. vital  ques- 
tion was  purely  one  of  law,  which  tbe 
court  shoold  bear  and  determine,  and 
whether  parol  testimony  was  admissible 
for  tbe  pnrposestated  was  also  a  questior^ 
of  law.  Tbat  tbe  necessity  lor  any  ac- 
coontlog  was  entirely  dependent  upon  tbe 
decision  of  the  question  whether  the  pro- 
rlslons  of  the  will  are  void,  belngprecatory , 
too  indefinite,  and  create  no  trust  capable 
of  l^al  enforcement."  Tbe  court  deter- 
mined to  hear  tbe  cause,  without  reference, 
lea^ng  the  qneatton  <a  accounting  to  be 


determined  by  thecourt,  after  It  had  deter- 
mined the  precedent  questions  of  law,  etc. 
There  was  a  motion  tor  continuance,  etc 
At  this  stage  It  was  agi'eed  by  couuiel,  all 
parties  consenting  In  open  court,  that  the 
cause  be  considered  as  beard;  tbat  the  la- 
soes  raised  by  tbe  pleadings  and  tbe  ques- 
tion of  the  admissibility  of  parol  testimony 
for  the  purpose  It  was  offered  should  be 
submitted  on  written  argument,  within  80 
days,  to  the  coort.  The  cause  and  argu- 
ments were  submitted,  and  decree  filed. 
September  6,  1891.  Judge  Wallace  da- 
creed  that  the  remainder  of  the  estate  of 
Ellen  Agnes  Brennan,  after  tbe  life  estate 
ol  Mrs.  Mary  A.  Winkler,  Is  undisposed  of 
by  will,  and  that  ber  heirs  at  law  are  enti- 
tled to  thesamn;  and  ordered  tbat  tbe  ex- 
ecutor. Rev.  D.  J.  Quigley,  do  account  be- 
fore master,  etc.,  lor  tbe  estate  In  hia 
hands;  and  that  under  the  agreement, 
which  must  be  duly  executed,  and  made  of 
record  in  this  case  between  this  Kate 
Brennan  and  Mrs.  Mary  A.  Winkler  as  to 
the  dispositiuo  ol  the  estate  of  Ellen  A. 
Brennan,  be  do  pay  out  tbe  balance  in  bis 
hands,  after  all  due  and  lawful  allowances 
have  been  made  herein,  one  halt  to  Miss 
Kate  Brennan,  and  tbe  other  half  to  Mrs. 
Mary  A.  Winkler;  the  costs  to  be  paid  out 
of  tbe  estate  of  Ellen  A.  Brennan,  etc. 

From  this  decree  the  detendont  D.  J. 
Quigley,  as  executor  ol  Ellen  A.  Brennan, 
appeals  to  tbis  court,  and  moves  to  reverse 
the  same  on  the  following  grounds  of  er- 
ror: "(1)  In  deciding  this  case  and  mak- 
ing a  final  decree  therein  upon  the  plead- 
ings only,  without  testimony  to  remove 
the  alleged  uncertainty  In  the  will  of  El- 
len A.  Brennan.  (2)  In  that  he  holds  that 
the  words  *  would  like,*  used  by  Ellen  A. 
Brennan  In  her  will,  did  not  creaV 
trust  In  ber  estate,  to  be  executed  after 
tl^e  expiration  of  the  life  esttite  given  Mrs. 
F.  J.  Winkler,  and  that  those  words  con- 
vey no  interest  whatever  In  the  property. 
(81  In  tbat  beholds  as  Invalid  tbe  trosc 
declared  by  Ellen  A.  Brennan,  in  ber  will, 
as  to  ber  estate,  after  tbe  expiration  of 
the  life  eetate  of  Mrs.  Winkler.  (4)  In 
that  he  decreed  that  the  remainder  of  the 
estate  of  Ellen  Agne«  Brennan,  after  the 
life  estate  of  Mrs.  Winkler,  Is  nndlsposed 
of  by  will,  and  that  her  heirs  at  law  are 
entitled  to  the  same.  (5)  In  that  be  bas 
decreed  an  acoountlng  before  tbe  master 
by  tbe  executor  of  Ellen  A.  Brennan,  and 
distribution  of  her  estate  between  tbe 
plaintiff,  Kate  Brennan,  and  defendant 
Mary  A.  Winkler." 

The  questions  involved  in  this  case  are 
Interesting,  and  have  been  argued  with 
unusual  learning  and  research;  but  we 
do  not  think  It  necessary  tn  follow  the 
argument,  or,  with  an  affectation  of 
learning, '  to  reprod uce  the  authorities. 
We  will  simply  announce  our  conclusions. 

The  first  exception  complains  that  a 
final  decree  was  rendered  upon  the  plead- 
ings atone,  without  testimony  to  remove 
the  alleged  "uncertainty "  In  tbe  wilt  of 
Miss  Brennan.  No  parol  testimony  was 
actually  offered,  but  It  was  agreed  tbat 
tbe  cause  should  be  considered  as  actually 
beard;  that  the  Issues  raised  by  the  plead- 
ings, and  tbe  question  of  the  admission 
of  parol  testimony  for  the  purpose  it  was 
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offered,  shoald  be  sabmltted  on  written 
armament.  Tbe  elrcalt  Judge  declared  the 
provision  ol  tbe  will  void,  without  taking 
the  parol  teBtimony  or  ordering  a  refer- 
ence for  that  purpose.  That  waa  equiva- 
lent to  dectlntug  to  admit  the  Cestlmuny 
for  tbe  purpose  Indicated.  Was  tbater-. 
ror?  The  rule  certainly  Is  that  the  Inten- 
tion of  a  testator  must  be  disclosed  by  tbe 
will  Itself,  with  possibly  two  exceptions: 
In  the  cases  of  a  latent  ambiguity,  and 
of  explaining  the  partlcnlarlanguage  used 
in  the  Instrument.  We  are  unable  to  see 
thatelther  of  these  exceptions  are  applica- 
ble bore.  We  can  conceive  ol  no  parol  tes- 
timony admissible  In  this  case,  nnless  it 
may  possibly  be  such  as  Is  allowed  by  the 
6fth  rule  of  Mr.  Wl^ram,  which  permits 
extrinsic  parol  evidence  "as  to  the  cfrcum- 
etances  of  the  testatrix  and  her  family  and 
affalrfi,  fur  the  purpose  of  enabling  the 
court  to  Identify  the  person  or  thing  in- 
tended by  the  testatrix;"  that  is  to  say, 
to  enable  the  Judge  to  put  himself,  as  near 
as  possible.  In  tbe  place  and  situation  ul 
the  testatrix  when  she  wrote  her  will.  It 
may  be  tbat  wch  proof  might  possibly 
have  shown  that  she  prepared  her  own 
will;  tbat  she  had  been  reared  under  the 
protection  and  teachings  of  the  Boman 
CatboUe  Church ;  that  she  was  a  member 
of  that  church,  and  by  the  use  of  the  word 
"prirathood  "  probably  meant  tbat  of  the 
Roman  Catholic  Church  But,  It  so,  we 
do  nut  think  that  sncb  testimony  could 
have  had  the  least  effect  in  producing  a 
different  interpretation  of  the  will  from 
that  reached  by  the  circuit  judge.  We 
take  It  for  granted  that  the  circuit  Judge 
did  not  admit  the  testimony  (or  the  rea- 
son that  it  did  not  touch  tbe  vital  point  of 
tbe  case. 

All  the  othur  exreptlons  allege  error  in 
holding  the  trust  deiflared  by  Ellen  A. 
Brennan  In  her  will  as  to  ber  estate,  after 
the  life  estate  of  Mrs.  Winkler,  to  be  void 
for  uncertainty,  etc.  If  the  trust  claimed 
to  be  declared  by  tbe  testatrix  bad  been  a 

Srivate  trust,  there  could  have  been  no 
onbt  whatever  as  to  Its  being  Invalid; 
but  it  Is  Insisted  tbat  It  Is  a  public  "char- 
itable," as  distinguished  from  a  private, 
trust,  and,  as  such, -aUhougb  precatory, 
and  somewhat  indefinite,  It  will  be  sus- 
tained and  administered  by  our  courts.  It 
Is  true  tbat,  under  tbe  English  practice,  one 
of  the  distinguishing  elements  of  a  "char- 
itable," as  compared  with  an  ordinary, 
trust,  consists  In  the  generality,  IndeQnlte- 
ness,  and  even  uncertainty  which  Is  per- 
mitted In  flcscrlblng  the  objects  and  pur- 
poses or  beneficIarlesK  Btit  Mr.  Pomeroy 
(2  £q.  Jur.  §  1029)  says:  "With  regard  to 
the  extent  to  wblch  'charitable  trusts* 
have  been  adopted,  and  the  Jurisdiction 
over  them  exercised,  in  the  various  states, 
there  la  the  utmost  conflict  of  jndiclal  de- 
cision. It  seems  possible,  however,  to  ar- 
range the  difierent  states  according  to 
three  general  types,  which  shall  repre- 
sent, with  reasonable  accuracy  and  cer- 
tainty, the  exlstlnjg  condition  of  law  up- 
on the  subject  Id  this  country.  •  *  •» 
He  places  Houtta  CaroliDa  In  the  second 
class.  Tbls  class  Includes  the  la^r  por- 
tion of  the  states  In  wblch  charitable 
truflts  exist  nndar  ■  ■omewtaat  modlfled 


and  restricted  form.  There  la  not  a  llttia 

divergence  In  the  views  maintained  by  tbe 
courts  of  the  various  states  composing 
this  class.  In  a  few  of  them  the  statute 
of  Elisabeth  is  held  to  be  In  force,  (not  in 
this  state,)  or  one  similar  to  It  has  beeo 
enacted.  In  a  majority  of  them,  the  doc- 
trine  of  charitable  trusts,  as  a  part  of  the 
ordinary  Jarisdletlon  and  functions  of 
equity,  has  been  accepted  In  a  modified 
and  limited  form.  Such  trusts  are  ophald 
when  tbe  property  is  given  to  a  person 
sufficiently  certain,  and  for  an  object  suffi- 
ciently deflnlte.  With  regard  to  this  ele- 
meat  of  eertalnty  In  the  trustee  and  tbe 
objects  there  la  much  diversity  of  opinion. 
The  doctrine  of  cy  prea  Is  generally  re- 
jected, etc. 

As  to  this  element  of  certainty  or  uncer- 
tainty, so  far  as  I  have  been  able  to  die- 
cover,  one  of  the  main  tests  seems  to  be 
this,  via.,  that  the  court  will  not  declare 
tbe  trust,  unless  It  anfflciently  appears 
that  the  donor  designed  tu  establish  a 
charity,  and  the  purpose  Is  Indicated  with 
sufficient  clearness  to  enable  the  court,  bj 
means  of  Its  settled  doctrines,  to  carry 
the  design  into  effect.  If  the  trust  claimed 
here  were  established,  could  the  court, 
according  to  Its  established  doctrines, 
carry  the  design  into  effect?  The  power 
of  using  tbe  money  for  tbe  education  of 
young  men  for  the  priesthood,  whether 
of  the  Boman  Catholic  or  other  priest- 
hood, Is  absolutely  unlimited  by  country 
or  latitude.  From  tbe  nature  of  the  trust 
claimed,  it  would  not  be  under  the  admin- 
istration of  tbe  court  at  all.  See  Pritch- 
ard  r.  Thomson.  95  N.  Y.  76;  Holland  r. 
Alcock,]08  N.  T.  81»,  16  N.  E.  Bep.  805; 
Nichols  T.  Allen,  180  Mass.  211;  Fosdlck  t. 
Town  of  Hempstead.  125  N.  Y  681.  26  N. 
E.  Bep.  801;  McCreary  v.  Burns,  IT  S.  C. 
50.  The  Judgment  of  this  court  Is  tbat 
the  Judgment  ot  the  elrcalt  court  be 
affirmed. 

McIVKB,  C.  J.,  and  Pops,  concur. 


(8T  fi.  c.  7) 

KATJFFMAN  MttUNG  CO.  t.  STDCKET. 
(Stvreme  Conrt  of  South  Carolina.   Nor.  18^ 

1882.) 

CouNTBiicunt— Dbmdbbbb— Sau  bt  Bakplb— 

RbSOISSIOX— TETfUBB. 

1.  A  coanterclaim  recjuires  a  statement  of 
facts  sufficient  to  maiiitaiD  a  cross  action  for 
the  same  demands,  and  its  sufficiency  may  be 
tested  on  demurrer. 

2.  In  an  action  for  the  nrice  (rf  goods  a(dd 
by  plaintiff's  aeent  to  defendant,  where  defend- 
ant sets  up  that  the  goods  are  inferior  to  sam- 
ple, and  unsatiBfactory,  ^aintifl  cannot  offer 
evidence  that  other  sales  ol  slndlar  goods  by  the 
same  agent  to  parties  unconnected  with  d^end- 
ant  gave  satisfaction. 

3.  Where  defendant.  In  an  action  for  the 
price  of  goods  sold  by  sample,  alleges  fallmio  of 
consideration,  in  tbat  the  goods  supplied  are  in- 
ferior to  the  sample,  he  is  entitled  to  relief  only 
to  the  extent  of  sii<m  failure  and  the  amount  of 
inferior  goods  which  he  proves. 

4.  In  such  case  the  court  properly  charged 
that  defendant  had  no  right  to  readod  the  con- 
tract of  sale,  unless  (1)  the  contract  provides 
for  resdssien,  or  (2)  there  Is  fraud,  orjB)  entire 
failure  of  condderation.  Osrter  v.  Walkar,  S 
Rich.  Law,  40,  followed. 
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6.  Who*  Om  pardM  contnct  hy  cam- 
■pcwdenee  at  a  distance,  actnal  tender  by  the 
purchaser  to  the  Tender  is  not  naoMMur  o&  z*- 
■dadlnc  a  contract,  an  offer  to  iwtore  the 
good*  as  sold  being  sufficient. 

6w  A  sale  of  goods  by  K&mple  only  binds  the 
vendor  to  supply  goods  eqnal  to  sample,  and  not 
■DOda  0t  for  a  particular  pnrposa. 

Appeal  froiu  common  pleas  circBlteonrt 
of  fejpartanfaarK  coontj;  I.  D.  Witbbb- 
iPOON,  Jodgu. 

Action  by  the  KAnlTman  UUllng  Com- 
pany lor  the  price  uf  Kooda  sold  and  dellv- 
ered  to  J.  K.  Staekey.  Jadgment  tor 
plaSntUt.  Dtjfendant  appeals.  Berersed. 

Daocmn  A  iSaaden,  for  appellant.  Bo- 
mar  Jt  Smpaoa,  for  rcspundant. 

PoPK,  J.  This  was  an  action  tried  be- 
fore hla  honor,  Jadgn  WiTHBaspuoN.and  a 
Jury,  at  the  Jannary,  1A91,  term  of  the 
CO  art  of  common  pleas  for  the  county  of 
Spartanborg.  The  complaint  was  as  fol- 
lowt:  **(])  That  at  the  times  hereafter 
menUoned  the  plaintiff  was  and  Is  still  a 
corporation  duly  chartered  under  and  by 
-virtue  of  the  law  or  Missouri;  ami  fs  locat- 
ed and  doing  business  In  the  city  of  Bt. 
Louis,  In  said  state.  (3)  That  on  or 
ahont  tbe  24th  day  of  October.  1888,  the 
plaintiff  sold  and  delivered  to  defendant 
on  account  26  barrpis  of  flour  of  the 
brand  'Victoria*  at  96.50  per  barrel,  and 
26  barrels  of  flour  of  the  brand  *  Glnn '  at 
94.76  per  barrel,  amountlDK  In  the  whole 
to  tbe  sum  of  two  hundred  aud  forty-five 
dollars,  which  the  defendant  agreed  to 
pay  therefor.  That  the  defendant  has 
paid  the  hnelgbt  on  said  floor,  tt>  wit,  forty 
and  60-lOA  dollarB,  and  that  there  la  due 
and  owing  to  the  plaintiff  from  the  defend- 
ant on  said  account  the  sun>  of  two  hun- 
dred and  four  and  50-100  dollars."  The 
answer  was  as  follows:  (1)  He  admits 
the  allegations  contained  In  paragraph 
1  of  the  complaint,  together  with  so  much 
ot  paragraph  2  as  all«<es  that  tbe  defend- 
ant bought  the  floor  mentioned  in  tbe 
complaint,  and  at  tbe  prices  set  out  In 
said  paragraph.  <2)  Defendant  also  ad- 
mits that  be  paid  tbe  freight  on  the  flour 
as  alleged,  and  says  be  has  never  paid  tbe 
plaintiff  as  he  agreed  to  do.  (8)  For  a 
defenee  the  defendant  says:  "That  he 
purchased  said  flonr  from  plaintiff  by 
sample  tlirongh  one  J.  C.  Boyd,  the  agent 
ot  plaintiff.  That  when  said  flour  ar* 
rived  at  iSpartunborg  tbe  defendant,  sop- 
poslog  and  believing  that  said  flour  was 
sound  aud  good  and  flt  for  family  pur- 
poses, and  believing  that  It  would  bake 
well,  and  make  good  and  wholesome 
bread,  had  it  hauled  op  to  his  store  where 
he  was  mercbandlaing,  paid  tbe  freight 
thereon,  amounting-  to  the  sum  of  forty 
dollars  and  fifty  cents,  and  ottered  said 
flonr  to  his  customers  fur  sale;  all  this  be- 
ing done  befoi^  defendant  ascertained 
that  said  flonr  was  not  sound  and  unfit 
for  the  purposes  for  which  It  was  bought. 
(4)  That  said  flonr  did  not  come  up  to 
the  sample  by  which  It  was  sold,  was  not 
sound  and  good  floor,  and  was  onflt  for 
'amlly  nse,  and  would  not  make  np  Into 
good,  soond,  and  wholesome  bread.  (6) 
rbat  as  soon  as  defendant  ascertained 
that  said  floor  was  not  good,  and  that  It 
T.16S.XJIIL4— 13 


would  not  bake  op  Into  guod,  sonnd,  and 
wholesome  bread,  and  that  It  did  not 
come  ap  to  sample  by  which  It  was 
bought,  he  offered  to  return  It,  or  to 
keep  It  at  a  proper  reduction,  which  said  ' 
offers  were  refused  by  the  plaintiff."  For 
a  first  coonterelalm,  d^ndant  says: 
"(1)  That  he  adopts  the  allegations  of 
psragraph  8  of  this  answer  as  tbe  first 
allegation  of  this  counterclaim,  and  al- 
leges that  the  forty  and  50-lOOdollars  paid 
by  defendant  as  freight  on  said  flour  was 
money  paid  for  the  benefit  and  use  nt  tbe 

Elalotiff.  tS)  That  no  part  of  said  som 
as  been  repaid  by  the  plaintiff,  but  the 
same  Is  due  and  owing  by  it  to  defendant.* 
For  a  second  connterelalm,  defendant  al- 
leges: "tl)  That  soon  alter  he  received 
said  flour  he  offered  It  for  sale  to  hfs  ens-  ' 
tomers,  and  sold  and  delivered  some  of  It 
to  those  ac<^Qstomed  to  trade  with  blm. 
That  said  flourdid  not  give  satlstaetlon  to 
bis  said  costomers,  and  eansed  them  to 
become  dlasattefled  with  defendant,  to 
defendant's  loss  and  injury  In  the  sum  of 
one  hundred  and  fifty  dollars."  Fur  a 
third  counterclaim,  defeudant  says : 
"(1)  That  by  reason  of  the  flour  being 
unfit  tor  family  use,  and  ef  Its  falling  to 
bake  Into  good  and  wholesome  bread,  de- 
fendant was  for  a  time  unable  to  supply 
his  customers  with  fiour  as  be  bad  hoped 
to  do,  and  was  forced  to  purchase  other 
flour  trtim  other  places,  and  was  greatly 
delayed  and  hindered  in  his  business,  tu 
defendant's  loss  and  damagetwo  bundrsd 
dollars.  Wherefore  tbe  defendant  prays 
Jndgmmt  against  the  plaintiff  for  the  sum 
of  three  hnndrad  and  ninety  dollars,"  etc 
The  plaintiff  demorred  to  tbe  last  two 
counterclaims,  because  tbey  did  not  stats 
facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  sustained  by 
the  circuit  Judge.  During  the  progress  of 
the  trial  several  exceptions  were  taken  to 
tbe  rullugs  of  the  circolt  Judge  as  to  tbs 
admissibility  of  testimony.  An  oral  r^ 
quest  to  chai^  was  presented.  The  Jn- 
ry  found  a  verdlec  tor  •195.60  tor  plaintiff. 
After  Judgment,  defendant  appealed  to 
this  court  on  tbe  following  grounds :  *  It 
is  respectfully  submitted  his  honor  erred: 
(1)  In  sustaining  the  demnrrer  of  tbs 
plaintiff  to  the  second  and  third  connter- 
elalms  of  the  answer  of  defendnnt.  (3) 
In  not  admitting  in  evidence  the  eurr»* 
spondence  between  DlUard  ftQIIIIland  and 
the  plaintiff.  (8)  In  allowing  J.  C.  Boyd 
to  testify  that  he  had  sold  tbe  flour  re- 
jected by  Dlllard  ft  Gllllland  to  parties 
at  Woodruff,  and  that  it  gave  them  sat- 
isfaction,—no  complaints.  (4)  In  allowing 
.T.  C.  Boyd  to  testify  that  the  parties  to 
whom  he  sold  the  floor  that  bad  been 
rejected  by  Dlllard  ft  Gllllland  made  no 
complaints.  (6)  In  allowing  J.  C.  Boyd 
to  testify  that,  about  tbe  ssme  time  that 
he  sold  the  floor  to  Stnckey  and  to  Dll- 
lard ft  Ollliland,  be  sold  floor  of  the  same 
brand  to  other  parties,  and  that  it  gave 
them  satisfaction.  (6)  In  sllowing  ths 
witness  J.  U.  Boyd  to  testify  that  daring 
tbs  same  month  be  bad  sold  a  good  deal 
of  the  same  brand  of  floor  to  other  par- 
ties, and  that  it  gave  perfect  satlsfaenon, 
(7)  In  charging  that  the  defendant  must 
not  only  sbow  that  some  of  tbe  floor  failed 
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to  come  op  to  aample,  bat  lit  Is  Incam- 
bent  opon  bim  to  show  how  much  u(  It 
failed  to  come  ap  tn  the  eample  In  order 
to  entitle  him  to  relict  and  he  Is  ooly  en- 
titled to  rellet  to  the  extent  of  the  com- 
modity that  he  shows  afflrmailvely— 
that  is,  by  the  preponderance  of  tbe  evi- 
dence—that  has  failed  to  come  up  to  the 
standard.  (8)  In  charfdng  that  the  defend- 
ant  baa  no  right  to  rescind  nnleas^Fbst, 
there  was  an  asreemant  at  the  time  be 
purchased  that  If  tbe  floui*  did  not  come 
up  to  tbe  sample,  he  could  return  it;  or, 
seeood,  where  there  has  been  fraud ;  or, 
third,  wjiere  there  baa  been  an  eutlrp  fail- 
ure of  consideration.  (0)  In  charKlng: 
'  jr  tbe  defendant  has  satlsfled  you  that 
there  has  been  a  failure  of  contilderatlon, 
—that  la,  that  this  flour  did  not  come  op 
to  llie  aample  by  which  he  purchased,— 
then  the  question  arises,  bow  much  of 
that  floor  failed  to  cume  up  to  the  sam- 
ple? and  the  defendant  must  show  what 
quantity,  It  any,  has  failed  to  come  np  to 
the  sample.'  (10)  In  charging:  *If  the 
failure  is  only  In  part,— tbat  Is,  if  only 
some  of  the  hranda  failed,— then  you  muat 
estimate  that  amount,  and  take  It  off  the 
value,— deduct  that  amount  from  plain* 
tiff's  claim.'  (11)  In  charging:  'If  the 
defendant  has  satistled  you  that  there  has 

Seen  a  ratlnre  of  consideration,— It  it  is  an 
Dtlre  failure.— he  la  entitled  to  nothing.' 
(12)  in  cbarglag,  In  substance,  that  when 
a  tot  ot  flour  la  bought  by  sample  the  bur- 
den la  on  the  vendee  to  show  bow  mach 
of  the  fluar  failed  to  come  np  to  aample. 
(19)' In  not  charging  that  a  vendor,  who 
sells  an  article  for  a  particular  pnrpoae, 
cannot  recover  if  the  article  fall  to  answer 
the  purpose  for  which  It  was  sold.  (14) 
We  also  except  to  tbe  rulings  of  his  honor 
tn  ordering  the  letters  from  plalntitf  to 
Dlllard  ft  Qilllland  printed  In  the  case." 
We  wUI  now  briefly  consider  these  excep- 
tions In  their  order: 

1.  A  counterclaim  being  a  cross  action, 
In  effect.  It  would  seem  tbat  the  defend- 
ant should  be  required  to  state  the  (acts 
that  enter  in  to  make  up  such  cross  ac- 
tion, and.  If  he  neglects  to  do  so,  it  te  in 
the  power  of  tbe  plaintiff  to  teat  its  suffi- 
ciency by  demurrer  on  that  ground.  In 
the  case  at  bar  it  seems  to  us  that  tbe 
defendant  has  failed  In  this  pairtlcuiar  In 
both  the  second  and  third  coantcrclaims, 
and  therefore  the  circuit  Judge  did  not  err 
in  so  adjudging. 

2.  The  contract  set  up  in  tbe  complaint 
and  admitted  In  the  aniwer  was  tbat 
made  by  the  plalntllf,  through  its  agent  J. 
C.  Boyd,  with  the  defendant.  Such  being 
tbe  case,  what  relevancy  did  the  contract 
made  by  tbe  plaintiff,  through  Its  same 
agent,  with  Dlllard  &  Qilllland,  and  which 
was  in  no  wise  related  to  that  of  the  par- 
ties to  the  action  at  bar,  bear  to  tbe  con- 
tract here  sued  on  7  We  cannot  see.  This 
exception  Is  overruled. 

S.  The  8d,  4th,  6tb,  and  Mb  excepUons 
relate  to  the  testimony  of  plaintiff's  wit- 
ness J.  C.  Boyd,  growing  out  of  his  deal- 
ings, as  plaintiff's  agent,  with  other  par- 
ties in  no  wise  connected  with  defendant. 
The  circuit  Judge  was  clearly  In  error  in 
admitting  such  testimony.  It  made  no 
dlfleronce  how  lalr  i»lalntlff  was  In  its 


dealings  with  people  other  than  defend- 
ant, for  the  issues  tendered  by  tbe  defend* 
ant  to  the  plaintiff  In  the  case  at  bar 
were  strictly  confined  to  the  dealings  !>»• 
tween  them.  To  such  Issues,  therefore, 
each  Bide  should  have  been  as  strictly  con- 
fined. No  question  uf  criminal  Intent  was 
involved  in  these  Issues,  but  simply  a  fail- 
ure to  comply  with  a  contract  wan  in 
question,  we  can  easily  aee- how  tastes 
of  men  may  differ,- what  to  one  man  la 
good,  wholesome'  bread  la  not  to  an- 
other.  Why  ahould  the  taate  of  one  man, 
not  concerned  In  a  controversy  before  tbe 
court,  be  forced  upon  an  unwilling  party 
whose  taste  Is  different?  Besidee,  who 
was  able  to  say  that  the  grade  of  flonr  In 
each  case  was  thesame?  These  exceptions 
muat  beanstfilned. 

4.  We  do  nut  see  any  error  In  the  mat- 
ter embodied  In  the  seventh  exception. 
Here,  when  the  plaintiff  alleged  its  cause 
of  action  the  defendant  admitted  It,  bnt 
sought  to  avoid  It  by  matters  alleged  In 
the  answer  to  that  end.  When  the  proofs 
were  Introduced  by  the  defendant,  who 
had  become  the  actor,  he  showed  that  be 
had  sold  12  barrels  out  of  tbe  50  sold  to 
him  by  the  plaintiff,  and  that,  out  ot  the 
12  sold  by  him  to  his  customers,  only  a 
part  ot  one  barrel  had  been  returned.  He 
alleged  In  his  answer  that  the  plaintiff 
sold  by  sample,  and  that  tbe  flour  failed 
to  come  up  to  tbat  standard.  Hla  proofs 
only  ndated  to  the  12  barrds  ao  aold, 
and  one  or  two  other  barrels  tbat  he  had 
sampled,  tinder  these  circa mstances,  it 
became  the  duty  of  the  presiding  Jodge  to 
charge  the  Jary  on  the  law  as  fitted  to 
the  facts  in  evldeqee.  Tbat  is  all  tbat  he 
ought  to  do.  It  prevents  any  confusion 
in  tbe  minds  of  the  Jury,  and  It  seems  to 
enable  them  to  apply  the  law  to  the  facts, 
so  that  their  verdict  may  be  responsive 
thereto.  II  the  defendant  claimed  tbat 
tbe  flour,  tbe  GO  barrels,  tailed  to  come 
up  to  the  standard,— tbe  sample, — It  was 
necessary  that  he  should  establish  attlrma- 
tlvely  by  a  preponderance  uf  the  testi- 
mony that  snch  was  tbs  case.  How  could 
be  do  this  when  by  his  testimony  36  of 
those  60  bhrrels  of  flonr  were  in  his  store, 
unopened  and  onsampled?  Tbe  human 
imagination  Is  an  Important  factor  In 
man's  happlnesB,  bnt  its  use  In  determin- 
ing facte  in  onr  ooarts  of  Justice  cannot  be 
commended. 

6.  In  the  matters  complained  ot  In  the 
eighth  exception,  it  will.  In  answer,  be 
anfflcient  to  state  tbat  the  circuit  Judge 
but  followed  the  decision  of  our  court  of 
last  resort  In  tbe  case  of  Carter  v.  Walker, 
2  filch.  Law,  40,  Yet  we  ought  to  say,  in 
commercial  transactions,- thebnylng  and 
selling  of  merchandise,— tbat  tbe  actual 
tender  of  tbe  article  purchased  by  the 
buyer  to  tbe  seller  could  scarcely  be  re< 
quired.  It  Is  true  a  chattel,  such  as  a 
horse,  or  the  llke,ean  be  aetaally  tendered 
when  tbe  parties  contracting  are  together, 
bat  in  tbe  rauiflcatlons  of  trade  with 
the  selling  merchant  In  New  York  and  the 
merchant  bu.ver  in  the  city  ot  Spartan- 
burg, for  Instance,  with  negotiations  con- 
nected with  the  sale  of  merchandise  con- 
ducted by  correspondence,  there  can 
scarcely  be  a  rule  that  would  require,  1p 
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order  to  work  the  resclBslon  of  a  eon- 
tract  between  the  two, that  the  offer  back 
of  the  Koodr,  which  is  the  tender,  moat  be 
made  when  facp  to  fuoe.  The  role  Is  an- 
■werad  when  the  soods  as  sold  are  capa- 
ble of  being  restored,  and  are  utfefed  to 
bereatored  bytbe  parcbamr  to  the  seller. 
In  tbecase  at  bar,  tbe  defendant  bad  eold 
nearly  one  foartb  of  the  goods.  How 
could  he  make  a  tender  90  as  to  rescind 
the  contraetf  That  was  not  in  his  power. 
Hence,  when  tbe  Judge  laid  down  the  law 
as  be  did.  Id  tbe  llgbt  of  defendant's  tes- 
timosTi  be  wrongfat  no  Injnrj  to  tbe  de- 
tSndant  bere. 

6.  There  was  no  errorln  thecbarge  as 
complained  of  In  tbe  ulntb  exception. 
Tbe  law  Is  correctly  laid  down  by  tbe  clr- 
coit  Judge. 

7.  Nor  was  then  any  error  In  tbe  chance 
as  complained  of  In  the  tenth  and  eleventh 
exceptions.  Tbe  law  was  properly  stated 
by  the  drcnlt  Judge. 

&  We  fall  to  discover  in  tbe  **case'  tbat 
tbe  cfrcnlt  Judge  chained  as  Is  represented 
In  the  twelfth  exception. 

fl.  As  to  tbe  thirteenth  exception,  it  Is 
snfflclent  to  say  there  was  no  proof  of- 
feretl  by  either  side  tbat  the  contract  en- 
tered into  between  tbe  plaintiff  and  de> 
lendant  did  more  than  bind  tbe  plalntiti 
to  farnlah  the  defendant  with  60  barrels  of 
floarnp  to  a  certain  standard,— that  of 
sample,  ete.  Certainly,  no  stipulation  ap- 
pears In  the  case  whereby  the  plaintiff  can 
be  charged  with  a  duty  to  render  to  de- 
fendant  60  barrels  of  flour  for  a  particular 
purpose.  We  say  this  mnch  to  relieve  a 
most  painstaking  and  able  attorney  from 
Indalging  In  any  reflection  upon  himself 
for  not  baring  presented  a  written  re- 
qoest  to  charge.  Instead  of  presenting  it 
orally.  There  was  do  error  In  the  Judge, 
and  the  oversight  of  tbe  attorney  baa  not 
injnred  bis  case. 

10.  This  last— fourteenth — exception  It 
is  not  necessary  for  as  to  pass  npon,  as 
tbe  circuit  Judge  Is  invested  with  the  ex- 
einstre  control  over  the  settlement  of  a 
"case"  for  appeal.  It  is  tbe  Judgment  of 
this  court  that  the  Judgment  ofthecir^ 
cult  court  be  roveraed,  and  that  tbe  cause 
be  remanded  to  the  circuit  eonrt  for  the 
parpoae  of  a  new  trial. 

i£clTKa,  G.  J.,  and  McGowan,  J.^concar. 


(S7  S.  a  SBl)   

STATD  ex  reL  TAMDIVKB  et  sL  v.  TOliLT, 
Maror. 

ffhipreme  Govrt  of  Sonth  Carolina.    Nor.  18, 
1882. 

HmncKFAi.  CoapoRATiONB  —  iBflunro  or  Bosdi  — 
Popular  Votb, 
1.  The  eonstitntltm  (18  St.  p.  690)  proTidei 
that  the  bonded  debt  of  anj  coimtT,  municipal 
oorporation,  or  political  dlTisiOD  of  the  state 
■hall  not  exceed  8  per  cent  of  the  asaessed  1^- 
ue  at  Its  taxaUe  pn^perty.  Anderson  dtr  char- 
ter, as  amended  Vr  Act  1884,  (18  St.  p.  813.) 
empowers  the  comicU  to  Impose  an  *nnim|  tax 
on  an  its  taxable  prop^ly,  and  for  that  purpose 
it  RhsU  appoint  three  freeholders  to  asseBs  the 
real  estat^  and  return  the  aasessment  to  the 
coundl.  Bdd  that,  where  an  annual  assess- 
ment for  the  purpose  of  taxation  was  made,  a 


second  assessment,  as  a'  basis  for  IssidBg  bonds, 

is  unauthorized  and  void. 

2.  The  Anderson  dtr  diarter,  as  amended 
br  Act  1884,  (18  St.  p.  814^)  provides  that  the 
amount  of  bonded  debt  shall  not  exceed  $60,000; 
that  a  majority  of  the  doctors  shall  first  vote  in 
favor -of  iBsning  bonds  at  an  election  held  for 
tbat  puivose.  Act  1891  (20  St.  p.  1217)  em- 
powers Anderson  dtr  council  to  subscribe  a  sum 
not  exceeding  $100,000  for  a  certabi  institution, 
and  to  issae  the  reonisite  amomit  of  bonds  for 
the  purpose  of  making  good  such  subscription, 
and  r^eals  "all  acts  ana  parts  of  acts  mcon- 
ststent  with  the  prorisions"  thweof.  Bdd,  that 
the  act  of  1891  did  not  repeal  the  provision  of 
tiie  charter  requiring  a  vote  of  the  people  to 
authorize  the  Inuance  of  bonds,  but  taaj  ex- 
tended tbe  limit  of  the  amonnt  of  ddrt  to  be  so 
authorized. 

Pope,  J.,  dissenting. 

Original  application  In  tbe  name  of  the 
state  on  relation  of  J.  R.  Vandiver  and 
others  for  mandanma  to  O.  F.  Tolly, 
mayor  of  tbe  city  of  Anderson,  reoulrlng 
respondent  to  Issae  certain  city  bonds. 
Denied. 

TVfbbfe  A  Frlnee, for  relators.  UvrrssA 
Murray  and  B.  f  .  Wbttaer,  for  respondent 

MclTBR,  C.  J.  This  Is  a  petition  ad- 
dressed to  this  court  in  the  exercise  of  its 
original  Jarladfetlon,  praying  tbat  a  writ 
of  nantfamoa  may  Issue  requiring  the  re- 
spondent, as  mayor  of  the  city  of  Ander- 
son, S.  G.,  to  sign  and  issue  bonds  of  the 
said  city  to  the  amount  of  $111,000;  $36,000 
of  which  to  be  used  inretlrlngtbatamount 
of  bonds  still  ontstandlng,  heretofore  is- 
sued by  said  city  in  aid  of  tbe  construe- 
tion  of  the  Savannah  Valley  Railroad,  and 
the  remaining  $76,000  to  be  used  In  paying 
tbe  subscription  of  said  city  to  tbe  South 
Carolina  Industrial  and  Wlntbrop  Normal 
School,  proposed  to  be  established  wlttaiu 
tbe  corporate  limits  of  said  city.  Tbs  re- 
spondent.ln  hla  return  to  the  rule  to  show 
cause  why  tbe  writ  demanded  should  not 
Issue,  states  three  objections:  FInt,  that 
the  amonnt  of  bonds  wbleb  It  is  sought 
to  require  him  to  issue  exceeds  tbe  eonstl- 
tntloDul  limit  of  8  per  cent,  of  the  assessed 
value  of  all  tbe  taxable  property  In  aaid 
city;  eecond,  that  there  has  been  no  vote 
taken  in  favor  of  the  Issue  of  such  bonds, 
as  required  by  the  charter  of  tbe  city; 
third,  that  the  purpose  for  which  $76,000 
of  the  bonds  are  to  be  used  Is  not  a  eoiv 
porate  purixiee. 

Tbe  return  has  not  been  traversed,  and 
therefore  tbe  facts  stated  therein  must  be 
accepted  as  troe.  It  la  there  stated  that 
the  total  amount  of  property  nasessed  for 
taxation  in  said  city,  as  appearing  on  tbe 
tax  books  of  tbe  city  for  the  year  1803, 
madeupfrom  the  retnrnsot  personal  prop- 
erty by  individuals  for  taxation  during 
tbe  month  of  January,  1893.  and  tbe  as- 
sessments of  real  estate  made  by  the  per- 
sons appointed  for  that  pnrpose  during 
the  same  month,  was  $1,805,885,8  per  cent, 
of  which  would  be  less  than  the  amount 
of  bonds  proposed  to  be  Issued.  It  Is  also 
stated  Id  the  return  tbat  after  the  city 
council  bad,  on  the  7th  March.  1892,  passed 
a  resolution  authorizing  and  directing  tbe 
mayor  to  subscribe  in  bonds  the  sum  of 
$76,000  for  tbe  South  Carolina  Industrial 
and  Wlntbrop  Normal  School,  another 
resolution  was  passed  on  ttae24tboIMan!b. 
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18M*  appolDtliie  a  committee  of  tbrw  gen- 
tlemen 'toaecertalnand  report  to  thecltj 
eooDcll  the  amoant  and  asseBsed  value  of 
all  taxable  property  In  eald  city  on  the  7th 
day  of  March.  1892,  the  date  of  aald  sub- 
Kriptlon ;  and  the  said  board  of  aiiBeesora 
are  hereby  directed  to  add  to  the  Hst  of 
taxable  property  In  eaid  city  any  prop- 
erty that  has  been  omitted  for  the  year 
commenciDK  Jannary  1,  1X83."  On  the 
next  day  this  committee  reported  to  the 
city  council  "  that  they  have  caretelly  ex- 
amined  the  city 'a  tax  botiks,  which  were 
made  up  from  rptums  of  personal  prop- 
erty by  lodlvldaats  for  taxation  during  the 
month  of  January  last,  (1892,)  and  the  aa- 
aeaamenta  of  real  estate  made  by  the  com- 
mittee tieretofore  appointed  byyoo  ineald 
moDtb.  We  find  from  aald  books  that  the 
asseued  raloe  of  all  property  for  taxation 
nbder  yoar  ordinance  at  that  time  was 
the  snm  of  ¥1.805.885."  The  committee 
also  add  that  they  find  other  property, 
specified  In  their  report,  which  has  been  by 
ordinance  temporarily  exempted  from  tax- 
ation for  city  pnrposea,  as  well  as  certain 
additional  bank  stock  paid  op  since  the 
Iflt  of  January.  1^2,  upon  which  they 
place  a  value  afrKrescatlng  in  the  whole  the 
aom  of  $214,000.  which,  added  to  the 
amoant  appearing  on  the  city's  tax  books, 
will,  In  their  opinion,  make  the  total  valne 
of  all  tbe  taxable  prupnrty  in  the  city  on 
tbeTtb  of  March,  is»2,  the  sum  of  $1,520,- 
886;  and,  as  8  per  cent,  of  this  last-named 
amonnt  la  more  than  the  amunnt  ot  tlie 
bonds  which  it  is  now  proposed  to  issue. 
It  Is  very  obvlons  that  the  material  In- 
quiry is  whether  the  amonnt  last  named 
can  be  accepted  as  tbe  asseespd  value  of 
all  the  taxable  property  in  the  city  of 
Anderaon,  or  whether  tlie  amonnt  appear- 
Ins  on  tbe  tax  books  of  the  city  must  be 
taken  us  anch  aasessed  value. 

Tbe  eunatltutional  provision  under 
which  this  controversy  arlaea  may  be 
found  in  18  St.  p.  690,  and  it  reads  aa  fol- 
lows: "Any  bonded  debt  hereafter  In- 
curred by  any  county,  maniclpal  corpora- 
tion, or  political  division  of  tblastate  shall 
never  exceed  eigbt  per  centum  of  tbe  as- 
sessed value  of  all  the  taxable  property 
therein."  The  manifest  object  of  this 
provision  waa  to  limit  the  power  ot  these 
aubordlnate  branches  of  the  government 
to  contract  debtft.  and.  like  most  consti- 
tutional limitations,  its  purpose  was  to 
pmtect  minorities  by  depriving  a  mere 
majority  of  tbe  power  to  Impose  what 
might  prove  to  be  grievous  burdena  upon 
the  property  of  such  taxpayers  as  might 
be  In  the  minority.  As  debts  of  this  char* 
acter  are  to  be  paid  by  taxation,  It  is 
quite  natural  that,  in  filing  a  limit,  refer- 
ence ahonld  be  had  to  the  value  of  the  tax- 
able property  from  which  It  was  to  be 
paid;  but,  as  it  would  be  essential  tu  Jus- 
tice and  fair  dealing  that  the  mode  of  as- 
certaining the  value  of  the  taxable  prop- 
erty should  not  t>e  left  to  the  mere  arbi- 
trary will  of  those  who  might  happen  to 
have  tbe  controlling  power,  hut  should  be 
defined  by  some  rule  equally  applicable  to 
ail,  It  would  seem  that  none  better  could 
be  devised  than  by  resorting  to  the  value 
aa  ascertained  by  an  aaseasment  made  tor 
the  pnrpOM  of  taxatioUt  In  wblcb  all 


would  be  alike  Interested.  Accordingly 
we  find  that  tbe  laniEuage  used  In  the  con- 
stitutional provision  is  not  "eight  per 
centum"  of  tbe  actual  or  real  or  market 
value  of  the  taxable  property,  but  the 
language  Is,  "of  tbe  assessed  value  of  all 
the  taxable  property  therein. "  This 
word  "  asaevsed  "  has,  and  had  at  the  time 
of  the  adoption  of  the  constitutional  pn> 
vision  now  under  consideration^  a  weli-da* 
lined  meaning  when  applied  to  taxabia 
property,  and  theframersof  that  provisloa 
moat  be  assumed  to  have  used  it  In  tba 
same  aenae  in  which  It  was  used  in  the 
variouB  acts  of  the  legislature  relating  ta 
the  anbject  of  taxation.  It  must  be  re- 
garded aa  meaning  tlie  value  placed  upon 
property  lor  the  purpoae  of  taxation  hr 
officials  appointed  for  that  purpose.  Ik 
certainly  canmit  properly  be  eonatroed  aa 
meaning  a  mere  estimate  placed  npon 
the  valne  of  the  taxable  property  of  a 
given  corporation,  perhaps  by  peraoneao 
blinded  by  a  desire  to  embark  In  an  enter- 
prise which  Involves  the  contracting  uf  a 
debt  aa  to  Induce  them  to  overestimate 
the  value  of  such  property  for  the  purpose 
of  promoting  a  scheme  wblcb  they  honest- 
ly believed  would  prove  of  great  benefit  to 
tbe  corporation,  tioch  a  view  would  com- 
pletely destroy,  or,  at  leaat,  greatly  Im  pair, 
the  efficiency  ot  the  conetltutlonal  pro^ 
vision.  Of  course,  we  are  nut  to  be  under- 
stood as  saying,  or  even  Intimating,  that 
In  tbla  particular  ease  tbe  persons  selected 
to  ascertain  the  value  ot  tbe  taxable  prop- 
erty in  the  city  of  Anderaon  were  actuated 
by  any  desire  to  evade  the  constitutional 
provision,  or  that  their  anxiety  to  pro- 
mote a  most  worthy  and  laudable  enter- 
prise Induced  them  to  make  an  overesti- 
mate. On  tbe  contrary,  their  reportahowa 
a  spirit  of  talmess,  and,  no  doubt,  was 
the  result  ot  their  honest  Judgment. .  But 
in  giving  aeonatrnctlon  to  a  conatltatlon- 
al  provision  aucb  aa  tbla.  courta  are  not 
to  be  influenced,  either  by  tbe  lair  or  un- 
fair conduct  of  particular  Indlvlduale  In 
a  given  case,  but  must  look  to  general  ns 
suits.  So  regarding  this  constitutional 
provision,  we  cannot  so  cunatrne  It  aa 
would  put  Itin  thepowerof  indlvlduala  to 
evade  Its  real  intention,  and  thus  greatly 
Impair,  It  not  destroy.  Its  efficiency.  But, 
again,  tbe  city  council  of  Anderson  has  no 
powers  except  such  as  are  conferred  npon 
It  by  the  charter  of  the  city.  It  baa  no 
power  to  inquire  Into  or  ascertain  legally 
the  assessed  value  of  the  texable  property 
In  tbe  city  of  Anderson,  except  adch  as  It 
baa  been  Invested  with  by  tbe  charter; 
and  that  is  simplya  power  to  have  ail  tbe 
taxable  property  In  said  city  assessed  for 
the  parpoaea  of  taxation,  which  power 
must  beexereleed  atrlctiyin  conformity  to 
the  mode  prescribed  in  the  charter.  As  la 
aald  in  Cooley  on  Taxation,  after  speak- 
ing of  the  importance  of  an  aaseasment: 
"It  is  therefore  not  only  Indispensable, 
but  in  making  it  the  provisions  of  the  stat- 
ute under  which  It  Is  to  be  made  must  be 
observed  with  particularity."  Now,  by 
the  charter  of  the  city  of  Anderson,  aa 
amended  by  the  act  of  1884,  08  St.  p.  818,) 
the  rity  council  Is  empowered  to  Impose 
an  annnal  tax  on  real  and  peraonal  prop-  « 
erty  lying  and         witbin  the  corporato 
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Uffllts,  "and  for  that  pnrpom  tliey  shall 
uppolot  three  freeholders  residing  therein 
to  assess  the  value  of  the  said  real  estate 
npun  oath,  and  retam  the  assesament 
wUbln  one  month  to  aald  coddcII  for  tax- 
ation;** and  bf  section  12  ol  the  original 
charter,  (A.  D.  1882;  17  8t.  p.  979.)  the 
elerk  uf  the  city  ponncil  Is  required.  "In  the 
assessment  of  all  property  In  said  city," 
tufamlHh  each  taxpayer  with  "a  printed 
formorstatement  of  retnrn  tor  taxation," 
and  to  neetTe  from  each  taxpayer "  the 
statement  ol  his  profjerty  for  tazatioa  ra- 
qnlred  by  thin  act.  "and, in  case  of  the  fall* 
nre  of  the  taxpayer  to  tnrnlah  sncb  return 
within  the  time  prescribed,  "he  shall  be 
asseeaed  and  returned  by  said  clerk." 
These  retnrns  are  required  t6  be  made  of 
ail  property,  other  than  real  estate,  "dur* 
log  the  month  of  January  In  each  year." 
From  these  statutory  provisions  It  Is  ob* 
Tlone  tbat  the  only  assessment  of  the  tax- 
sble  property  which  the  city  council  is  em- 
powered to  make  Is  an  annual  assessment, 
acid  it  Is  not  empowered  to  makeany  other 
or  additional  assessment.  Now,  in  this 
case  It  appears  tbat,  in  pursuance  of  these 
statutory  provlalous,  the  dty  conncll  did 
make  an  assesBment  of  the  taxable  prop- 
erty within  the  corporate  limits  of  the  city 
during  the  month  of  January,  1892,  which 
was  duty  entered  upon  the  bunks  of  the 
city  treasurer.  Hence  the  so-called  "sub- 
sequent assessment"  or  estimate  uf  the 
value  uf  the  taxable  property  In  the  city, 
made  by  a  committee  of  three  gentlemen 
oiitbeMtta  of  Mareh,  1692,  after  tbeaub- 
Bcrtptlon  to  the  industrial  school,  Tor  the 
very  purpose  of  showing  tbat  the  amount 
snbscrltwd,  added  to  the  outstanding  debt 
of  the  city,  would notcreatu  a  debtexceed- 
ingln  amount theconstltatlonal  limit,  waa 
wholly  unauthorized  and  void. 

Again.  It  la  contended  by  the  respond- 
ent that  the  bunds  which  lie  Iscalled  npon 
to  Issna  cannot  be  Iwally  issued,  because 
the  same  has'  never  been  authorised  by 
any  vote  of  the  majority  ol  the  qualified 
eiectom  of  aald  city.  By  the  amended 
charter  of  the  city  (Act  ISSi;  18  at.  p.  814) 
the  city  conncll  is  Invosted  with  power  to 
contract  a  debt  by  issuing  bunds,  but  this 
Is  not  an  unlimited  or  uncoadltlonal 
power;  and,on  the  contrary,  is  conferred, 
provided  certain  conditions  shall  be  com- 
plied wltb :  First,  that  the  amount  of  the 
debt  shall  not  at  any  time  exceed  the  sum 
otfoO.OOA;  second,  that  the  property  of 
the  Inhabitants  of  the  city  shall  only  be 
subjected  to  the  payment  of  such  debt 
through  the  medium  of  taxation ;  third, 
that  a  majority  of  the  qualified  eiectom 
of  said  city  shall  first  vote  in  favor  of 
Issuing  said  bonds,  at  an-  election  to  be 
held. for  that  purpose,  of  which  the  city 
conncll  shall  give  at  least  15  days*  previ- 
ous pobllc  notice;  fourth,  thnt  a  majority 
of  the  owners  of  real  estate  In  said  city 
shall  first  petition  said  city  coudcII  to 
order  said  election.  It  being  conceded 
tifat  no  sneh  election  bas  been  bald  in  this 
ease.  It  Is  very  obvlons  tbat,  under  theae 
irovLsloDs,  the  bonds  In  question  cannot 
be  legally  Issned.  It  Is  contended,  how- 
aver,  that  by  the  act  of  1891  ( 20  St.  p.  1217) 
ttie  city  council  of  Anderson  la  specially 
aatfaoriied  to  lasns  the  bonda  In  question. 


and  hence  the  restrictions  upon  the  power 
of  the  city  council  to  issue  bonds,  con- 
tained In  the  amended  charter  of  the  city 
above  mentioned,  Hre  neceasarily  abro* 
gated  by  this  subsequent  act.  In  tbe  pre- 
amble to  tbat  act  It  Is  aald:  "Whereas, 
tbe  city  of  Anderson,  by  tbe  mayor  and 
aldermen  of  said  city,  pursuant  to  the 
written  request  of  a  large  majority  of  the 
taxpayers  and  real-estate  owners  of  said 
city,  Is  desirous  of  submitting  a  bid  ol 
not  less  than  seventy-five  thousand  dot 
lars  nor  more  than  one  hundred  thousand 
dollars  lor  securing  the  location  and  es- 
tablishment of  the  South  Carolina  Indaa- 
trial  and  WInthrop  Normal  College  In  said 
city;  and  whereas,  the  said  city  of  Ander> 
son  Is  desirous  of  making  good  such  sub* 
seriptlon.  •  »  •  and  for  that  purpose 
proposes  to  lasue  coupon  bonds  in  a 
sufficient  amount  to  make  good  such  sub- 
scription," etc.  The  act  then  proceeds, 
in  Its  first  section,  to  authorise  and  em- 
power tbe  city  council  to  subscribe  a  sum 
not  exceeding  ¥100,000  to  the  Inatftutlnn 
above  named,  and  In  Its  second  section  the 
city  conncll  Is  "authorised  and  empow- 
ered" to  Issue  tbe  requisite  amount  of 
bonds  for  tbe  purpose  of  making  good 
such  subscription,  and  in  the  last  section 
It  is  declared  "that  all  acts  and  parts  of 
acts  Inconsistent  with  tbe  provlelons  of 
this  act  be, and  they  arehereby. repealed." 
It  will  be  observed  that  there  Is  no  ex- 
press repeal  of  the  provisions  of  the  char- 
ter above  cited  as  to  tbe  manner  In  which 
tbe  coi^oratlon  may  contract  a  debtr 
but  It  Is  contended  that  thts  provision  Is 
repealed  by  Implication,  as  the  provisions 
of  the  last  act  are  wholly  inconsistent 
with  the  former.  The  rule  is  well  settled 
that  repeals  by  Implication  are  not  fa- 
vored In  law.  and  therefore,  where  it  la 
possible  to  reconcile  apparent  Inconsist- 
encies between  two  acts  of  the  legisla- 
ture. It  Is  tbe  duty  of  the  courts  to  do  so. 
It  la  only  where  the  provisions  of  tbe  two 
acts  are  so  wholly  repugnant  that  Che 
two  cannotstand  together  that  therourts 
are  Justified  In  applying  the  exceptional 
doctrine  of  repeals  by  Implication.  Pot- 
ter's Dwar.  St.  154,  155.  and  cases  there 
cited  In  the  notes.  Applying  this  rule  to 
the  case  under  consideration,  we  are  un< 
able  to  discover  any  sucb  repugnancy  as 
would  Justify  us  in  holding  tbat  tbe  act 
of  1891  repeals  by  Implication  the  provi- 
sions of  the  charterabove  referred  to.  On 
the  contrary.  It  seems  to  us  that  the 
provlslans  of  the  two  acts  are  entirely 
consistent,  except  In  one  respect,  to  be 
hereafter  mentioned.  Inasmuch  as  the 
power  of  the  city  council  had,  by  previous 
legislation,  been  so  limited  tbat  a  debt  ex* 
ceeding  tbe  sum  of  $50,000  could  not  be 
contracted,  the  manifest  object  of  the  act 
of  1891  was  simply  to  extend  tbst  limit  to 
tbe  sum  therein  mentioned,  and  there  Is 
not  a  word  in  the  act  of  1S91  Inconsistent 
with  the  previous  provision  tbat  no 
debt,  no  matter  bow  small  tbe  amount, 
should  be  contracted,  except  by  the  an- 
thority  of  a  previous  vote  of  the  qualified 
electors  of  tbe  city,  given  at  an  election 
held  pursuant  to  a  request  of  a  majority 
of  the  real-estate  owners.  The  act  of  1891 
simply ''authorised  and  empowered"  tbe 
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tlty  conn'tll  to  iasDe  bonds  to  an  amoant 
ezceeflfng  the  limit  prevlouely  fixed,  bat 
did  not  require  such  Issue,  nor  did  It  un< 
dertake  to  change  the  mode  prevlonsly 
prescribed  In  which  any  debt  conld  be  con- 
tracted Tbere  la  nothing  lueonslatent  In 
tbe  two  acta,  ao  tar  as  relates  to  the  con- 
ditions npon  which  tbecorporatlon  mlgta.t 
contract  a  debt,  except  as  to  the  limit  of 
the  amount  of  tbe  debt;  and  to  that  ex- 
tent, and  that  only,  does  the  latter  act 
operate  a  repeal  of  the  former.  As  Indic- 
ative of  the  Intention  of  tbe  legislature 
not  to  repeal  tbe  prurlaluna  of  thecbarter  of 
the  city  of  Anderson  aotar  as  It  required  a 
Tote  of  the  people  to  Incur  a  debt,  we  And 
In  another  act.  passed  by  the  same  le^s- 
latare  on  the  previous  day,  upon  the 
same  subject,  that,  while  proTlsioo  was 
made  whereby  tbe  authorities  of  any 
municipal  corporation  might  Issue  boods 
to  make  good  enbscrlptlons  to  the  South 
Carolina  Industrial  and  Normal  College, 
it  was  expressly  provided  that  such  Issue 
of  bonds  shall  be  authorised' by  a  vote  at 
ah  election  bold  for  the  purpose.  See  Act 
18B1.  fiS.  (2USt.  p.  1105.)  Bnrely  It  cannot 
be  contended  that  the  recital  In  the  pre- 
amble of  tbe  act  of  1891  that  a  petition 
signed  by  a  large  majority  of  the  taxpay- 
ers and  reaUestate  owners  desired  the  Is- 
sue of  tbe  bonds  can  supersede  the  neces- 
sity of  an  election  expressly  required  by 
statute.  In  view  of  tbe  facility  with 
which  petitions  may  be  gotten  up,  it 
would  be  a  dangerons  doctrlue  to  hold 
that  such  a  paper  wonid  deprive  tbe  vot- 
ers uf  their  constitutional  right  to  vote  by 
ballot. 

The  third  position  taken  by  the  respond- 
ent Id  his  return,— that  tbe  debt  In  ques- 
tion was  not  tor  a  corporate  purpose,— 
while  not  distinctly  abandoned,  was  not 
pressed  in  tbe  argument,  and,  under  the 
view  whirh  we  have  taken,  cannot  arise. 
So,  too,  it  is  unnecessary  to  consider  tbe 
question  whether  tbe  acts  of  tbe  legisla- 
ture and  ordinances  of  the  city  tempora- 
rily exempting  certain  property  wltblnths 
corporate  limits  of  the  city  from  taxa- 
tion are  in  conflict  with  the  coustltntlon, 
for  under  our  view  kucb  question  cannot 
arise,  and  hence  It  wilt  not  ba  considered. 
We  sre  of  opinion,  for  the  reasons  above 
stated,  that  the  relators  are  not  entitled 
to  tbe  writ  of  maoifniDus  prayed  for.  It 
Is  therefore  the  Judgment  uf  this  court 
that  the  petition  be  dismissed. 

McOowAN,  J.,  concura. 

Pope.  J.  I  dissent,  and  will  flie  •  dls- 
seutlng  opinion. 

(SI  Oft.  4T> 

8IBAM  liAlTNDRY  CO.  et  sL  r.  THOIIF- 
SONetsL 

(Supreme  Ooort  of  Georgia.  Oct.  2i,  1892.) 
Spsoux.  Judos— ApfoiinHBHT  bt  Clsbk  — Tbial 

— ABSSVCS  or  AtTOHMST— DI81IIB84I. 

1.  Where  the  law  prorided  that  the  dak 
of  the  superior  court  might  appoint  a  deputy, 
whose  powers  and  duties  shall  be  tbe  same  as 
thone  of  tbe  clerk,  and  where  sulwequently  the 
legislature  passed  an  act  providing  that,  in  cases 
where  the  Judge  of  the  superior  court  is  dis- 


qualified, and  the  parties  Btlgsnt  fall  to  agree 
upon  an  attomer  to  act  as  judge  pro  hac  vice, 
toe  clerk  shall  select  some  competent  attorn^ 
to  preside,  the  letter  of  the  act  must  be  con- 
stTued  with  reference  to  the  previous  legisla- 
tion, and,  thus  construed,  the  deputr  clerk  has 
powRF,  in  the  absence  of  the  clerk,  to  make  the 
appointment. 

2.  Where,  at  the  calling  of  the  docket  for 
the  purpose  of  setting  cases  for  trial,  a  case  ba 
which  there  are  several  plaintiffs  with  distinct 
claims  Is  called  and  set  for  a  future  day,  with- 
out objection  on  tbe  part  of  counsel  who  are 
present  and  some  of  the  pUUntiffs  are  repre- 
sented Of  a  firm  of  attorneys,  one  of  whom  is 
present,  the  firm  has  notice  of  the  time  set  for 
the  trial,  and  through  them  the  parties  they  rep- 
resent, and  if  these  parties  or  uiefr  counsel  are 
then  absent  the  court  may  nevertheless  proceed 
to  trial,  and  render  judgment  In  favor  of  sneh 
others  as  attend  and  succeed  In  estaUlshing 
their  claims. 

3.  Where  it  is  manifest  that  the  dismissal 
of  a  plaintiff's  case  on  account  of  the  absence 
of  his  counsel  is  not  more  prejudicial  than 
would  be  a  verdict  against  hfm  for  want  of 
prosecution  and  proof  of  his  claim,  although  the 
dismlsaal  may  he  technical  error,  there  is  no 
matter  of  substance  involved  which  would  joa- 
tify  a  reviewing  court  in  revening  tbe  judgment 
ot  dismisssl. 

(Srllahus  by  the  Oourt) 

Error  from  superior  eonrt,  Foltoit 
county;  Thomas  Fivlbt,  Judge. 

Action  by  Joseph  Thompson  and  others 
against  Schaffner  A  Co.,  in  which  tbe 
Steam  Laundry  Company  and  others 
were  Joined  iis  plaintiffs,  and  when  tbe 
case  was  called  tor  trial  It  was  dlsmlwted 
as  to  such  newly-Joined  plaintiffs  lor 
want  of  prosecution,  and  the  remaining 
plaintiffs  took  a  verdtet.  .  Tbe  newly- 
Joined  plalntlBfl  moved  the  court  to  set 
flslde  and  vacate  the  order  dismissing 
them,  and  also  tbe  verdict  and  |ndg^ 
ment  In  the  cause,  which  motion  waa 
overrnled.  and  .they  bring  error.  Af- 
firmed. 

The  following  is  the  official  report: 
On  March  23, 1892,  there  came  on  to  be 
tried  in  Fnlton  superior  court  tbe  case  of 
Thompson  et  a1.  against  Schaffner  A  Co., 
creditors*  bill.  In  which  Hon.  MArfSBAL.!, 
J.  Clakkr,  judge  of  that  cuurt,  was  dia- 
qualified,  whereupon  the  deputy  clerk  ap- 
pointed a  Judge  pro  hac  vice.  Tbe  case 
went  to  trial,  having  been  called  out  of 
Its  regular  order  on  the  docket,  and  ad- 
vanced for  trial  at  a  regular  bar  meeting, 
held  on  Saturday  March  19, 1S92,  by  Hon. 
M.  J.Clarkr.  , There  was  no  ap£>earance 
or  defense  by  tbe  defendants.  Various 
persona  bad  been  made  parties  plalutiEt, 
among  them,  Arnold,  Constable  &  Co., 
Park  &  Tllford,  F.  H.  Glazier,  and  persona 
represented  by.Hines,  Sbubrlck  &  Felder, 
Daniel  W.  Runntree,  Blalock  &  Birney, 
Read  ft  Brandon,  P.  L.  Mynatt  &  Son.  A. 
R.  Bryan,  andJ#>hn D.Cunningham,  repre- 
sented by  Lorlns:  &  Neuf  vlUe,  attorneys. 
The  case,  being  called  for  trial,  was  dis- 
missed as  to  tbe  parties  plaintiff  repre- 
sented by  the  attorneys  mentioned,  tor 
want  ot  proReeution,  aud  the  remaining 
plaintiffs  were  permitted  to  take  a  verdict 
for  various  amonnts,  and  distribute 
among  themselves  money  which  bad  been 
brought  into  court  under  the  bill.  The 
parties  plaintiff  dismissed  as  above  stated 
moved  the  conrt  to  set  aside  and  vacat* 
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the  orJer  dtsralsiilnK  them,  and  tbe  ver^ 
diet  and  Jadgmeot  In  the  caose.  A  heap- 
iDg  waa  had,  opon  which  hearlne  Hiaes. 
Shabrick  &  Folder  and  D.  W.  Bountree 
muved  to  bare  tbe  parties  wbora  they 
repreaented  disniissea  from  tbe  motion* 
vhlch  motion  traa  granted.  Duriox  tbe 
bearing  an  afSdaTlt  waa  offered  of  W.  L. 
Venabie,  depatj  clerk  of  tbe  superior 
coort,  to  the  efiect  that  be  was  present 
when  the  case  was  tried,  and  that  the  on- 
ly testimony  In  behalf  of  tbe  claim  of 
Olatler  was  that  of  Thomas  Corrlgan, 
who  awore  that  he  presented  tbe  claim  to 
Bchaffoer.  and  Sehallner  said  be  did  not 
know  whether  the  amoant  as  stated  was 
correct,  bat  did  nut  deny  that  be  owed 
Glazier  aometblng;  that  Gorrigan  also 
said  on  the  trial  that  he  did  not  know 
btmself  whether  the  amount  of  tbe  claim 
aaaoed  was  correct  or  not;  and  that  this 
was  the  only  evidence  presented  as  tosald 
claim.  The  respondents  objected  to  this 
affidavit,  and  tbe  ubleetton  was  saa- 
talned.  The  motion  was  overmted.  to 
wbleh  ruling  tbe  plalntlltB  In  error  except, 
npon  vurloDS  grounds,  set  forth  la  their 
motion ;  and  they  alHO  except  to  tbe  rul- 
lufcezcladlng  tbe  affidavit  of  Tenable,  al- 
leging that  said  last  rnllng  was  error,  be- 
ennse  on  ancb  a  motion  tbe  affidavit  was 
tbe  only  method  of  showing  what  evi- 
dence'bad  been  introduced.  Tbe  motion 
alleged:  (1)  Judge  Marshall  J.Clarkb, 
behiR  disqualified  la  the  case,  set  the  case 
for  trial.  (2)  Tbe  case  waa  called  before 
Judge  Clarke,  out  of  Its  regular  order, 
and  aet  for  trial  by  blm.  (H)  The  Judge 
pro  bae  vice  was  appointed  bj  the  depn- 
ty  elerit,  before  the  case  was  reached  In 
Its  regular  order  on  the  docket,  without 
any  agreement  of  parties  having  been 
made,  and  witbout  the  consent  of  tbe 
partlea  litigant.  (4)  The  Judge  pro  hac 
rkfe  erred  In  dismissing  movants,  because 
some  of  tbe  parties  plalntlfl  la  the  case 
were  repreaented  at  the  time,  and  verdicts 
were  taken  in  their  favnr,  and  the  court 
Bboald  have  ordered  verdicts  taken  for  or 
against  all  of  tbe  parties  tn  the  case,  as 
eu-complainants  bad  the  right  atany  time 
before  verdict  to  offer  evidence  tu  the 
Jury;  and  the  court  erred  In  dUmlssing 
them  before  they  had  the  opportunity  of 
doing  so,  and  In  dividing  theViase  Intosec- 
tlona  or  Inst-allments.  trying  part  thereof, 
and  letting  the  Jury  try  a  part  ot  said 
case.  (5)  The  conrt  erred  lu  rendering  a 
Judgment  In  favor  of  Olazler,  who  was 
not  a  party  to  tbe  bill,  on  an  account 
for  982.60,  and  also  in  rendej-lng  the  Judg- 
ment in  favor  of  Olazler,  and  without 
proof  ot  its  correctness.  (6)  The  court 
erred  in  rendering  a  Judgment  In  faror  of 
Arnold,  Constable  ft  Go.,  who  wers  not 
legally  made  parties  to  the  bill;  the  or- 
der maklne  them  parties complalnantbav- 
Ing  been  granted  by  Judge  Olabkb  on 
March  23, 1992,  the  same  day  on  which  the 
Judge  pro  hae  rice  dismissed  movants  as 
parties  plaintiff.  Judge  Clarke,  being 
disqualified,  could  not  legally  grant  such 
order.  (7}  Because  tbe  order  dlamiasing 
movants  was  granted  on  tbe  motion  of 
certain  attorneys  for  creditors  In  the  orig- 
inal bin,  who  had  been  allowed  a  fee  out 
of  the  general  fund  in  conrt  fur  their  serv- 


ices, and  they  could  not  legally  move  to. 
dismiss  other  plalntlfb.  (8)  Because  P. 
L.  Mynatt,  one  of  the  attorneys  for  one 
ot  the  parties  plaintiff  who  waa  dismissed 
bad  a  l^ve  of  absence,  ami  O.  Z.  Blalock. 
of  counsel  for  some  ot  movauts  who  were 
dlsmlBsed,  bad  leave  ot  absence  when  the 
case  was  set  and  tried ;  and  because 
Messrs.  Hlnes,  Shnbrick  Jk  Felder,  counsel 
for  some  of  the  parties  complainant  who 
were  dismissed,  had  a  leave  of  absence 
for  two  weeks  from  March  12, 1S92,  and 
were  absent  from  the  court  on  said  leave 
when  tbe  ease  was  set,  and  when  It  was 
tried;  and  th«y  end  all  of  tbe  abore- 
nameid  counsel  were  not  at  fault  or  negll. 
gent  in  being  absent,  and  alltheabove- 
named  counsel  represented  Just  claims 
which  would  have  been  decided  to  be  paid, 
and  wuuld  have  participated  In  the  dis- 
tributlon  of  said  funds.  Th^r  clients  were 
absent  because  said  attorneys  were  absent 
on  leave,  and  said  attorneys  appeared  ot 
record  as  attorneys  tn  said  case.  (9) 
Said  case  was  a  proceeding  In  equity,  in 
which  a  receiver  was  appointed,  and 
there  were  no  pleadings  or  answer  by  de- 
fendant or  any  of  the  creditors  denying 
any  of  the  allegations  la  the  bill,  or  the 
Jnstice  of  any  oT  the  claims  ut  these 
movants;  and  U  was  error  in  the  conrt 
to  refer  tbe  case  to  a  Jnry.  but  the  conrt 
should  hare  rendered  a  decree  In  favor  ot 
all  tbe  parties,  on  the  pleadings,  without 
the  Intervention  of  tbe  Jury.  (10)  On 
March  19, 1892,  the  cause  was  called  out 
of  its  order  by  Judge  Glarkb,  who  was 
disqualified,  and  by  blm  set  for  trial  on 
March  28, 1892,  and  no  further  action  was 
taken  therein  until  March  28, 1892,  when 
the  deputy  clerk,  without  notice  to  mov- 
ants, appointed  tbe  Judge  pro  hac  vice, 
who,  without  notice,  proceeded  to  dis- 
miss the  parties  to  this  motion  for  want 
of  prosecution,  they  being  co-complaiuants 
in  the  case,  when.  In  tact,  a  number  ot 
counsel  In  tbe  case  had  leave  of  absence 
from  tbe  court,  and  the  cause  could  not 
legally  proceed  to  trial  In  their  absence, 
without  their  consent. 

The  answer  to  this  motion  set  forth: 
Prior  to  Friday,  March  18, 1892,  a  written 
memurandum,in  compliance  with  tbe  rule 
of  court,  was  handed  to  the  clerk  of  tbe 
court  by  one  of  counsel  fur  plaintiffs.  On 
Saturday,  March  19th,  the  case  was,  at  a 
regular  call  of  tbe  docket,  called  by  Judge 
Clabkb,  and  set  for  trial  do  Tuesday, 
March  22,  1892.  Tbe  case  was  not  reached 
on  that  day,  and  went  over  until  the  fol- 
lowing day.  Respondents  deny  that  tbe 
case  was  called  out  of  Its  order.  It  was 
properly  called.  In  obedience  to  tbe  rule 
allowing  cases  In  which  funds  are  held  up 
to  be  advanced,  and  was  so  advanced. 
Respondents  deny  that  Judge  Clabkb  had 
no  authority  or  was  disquatlfied*trom  coll- 
ing and  setting  tbe  case  for  trial.  Tbe 
statement  In  movants*  petition  that  coun- 
sel, who  had  been  allowed  fees  out  of  the 
general  fund,  moved  to  dismiss  movants 
forwent  ot  prosecution,  is  untrue.  Be- 
spondents  did  not  know  and  do  not  know 
that  Hlnes,  Sliubrlck  ft  Felder  represented 
parties  plaintiff;  nor  do  they  know  that 
tbe  statements  made  In  the  petition  In  ref- 
erence to  their  leave  of  absence  are  true. 
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Rwpoodenta  an  Informed  tbat  G.  Z.  Bla- 
loek,  of  tlie  flrm  of  Blaloek  A  Blrney.  had 
«  leave  of  abeeoM.  The  leave,  bowever, 
was  granted  to  him  indlTldaally,  and  not 
to  the  flrm,  and  Mr.  BIrney,  a  mejnberof 
the  flrm,  was  preaent  at  tbe  bar  meeting 
when  the  case  was  called  and  set  (or  trial, 
and  Interptimd  do  objection  thereto.  Re- 
apondenta  are  Informed  tbat  the  flrm  of 
P.  L.  Mjnatt  A  Son  represented  one  uf 
plaintiffs.  Tbey  do  not  know  whether  P. 
L,  Mynatt  had  a  leave  of  abaenre.  Tbey 
are  Informeil  and  believe  tbat  P.  L.  My- 
natt, Jr.,  a  member  of  aald  flrm.  was  aleo 
preaent  In  eunrt  when  aald  ease  waa  called 
and  aet  for  trial,  and  Interpoaed  no  objec- 
tion theruto.  The  statement  In  the  peti- 
tion that  the  coort  ahoald  have  rendered 
a  decree  without  tbe  intervention  of  a  Jury 
Is  to  these  respoudents  somewhat  novel. 
Tbe  case  was  rejcalarly  and  properly  called 
and  set  for  trial.  ReapondeDta  exercised 
what  they  believed  to  have  been  dne  dili- 
gence. When  the  case  was  aoooded,  and 
it  appeared  tbat  Jndfce  Clarkb  was  dls- 
i)aallfled»  the  lud^fl  pro  bae  rice  via»  ap- 
pointed by  tbe  clerk  of  the  coart.  Proper 
proof  of  defendanta'  claims  were  sabmlt- 
tcd  to  tbe  Jory.  and  auder  the  decree  en- 
tered thereon  the  money  has  been  dtstrtb- 
nted.  neapondents  deny  that  It  Is  proper 
to  relnatate  the  entire  case.  If  It  sboold 
appear  that  Hlnea,  tihubrlck  ft  Felder  had 
a  leave  of  absence,  which  hud  not  expired. 
It  wonld  be  proper  only  to  order  a  contrl- 
botioD  which  would  yield  them  their  pro 
rata  of  the  fund.  The  additional  annwer 
was  made  for  Bleb  ft  Broa.  and  Olasler 
that  th^  were  parties  plalntltr.  and  that 
proper  proof  of  tbeir  claims  at  the  time 
the  ease  was  called  for  trial  and  tried  was' 
made. 

Evidence  waa  Introduced  aa  foUowa: 
Biruey,  of  the  flrm  of  Blaloek  ft  BIrney, 
obtained  a  leave  of  absence  from  tbe  call 
of  tbe  docket  for  tbe  regular  bar  meeting 
on  March  19tta,  and  fur  the  following  week, 
(or  bla  partner,  Blaloek,  for  providential 
caase.  Blaloek  ft  Birney  represented  two 
of  the  plaintins  dismissed,  tbe  matter  be- 
Ine  In  charge  of  and  under  the  control  of 
Blaloek.  BIrney  did  not  charge  hlti  mind 
with  the  case,  and  paid  no  attention  to 
It  afterwards,  becauae  he  knew  U  to  be 
controlled  by  the  leave  of  absence  ob- 
tained for  bis  partner.  Bimey  bad  no 
knowledge  of  tbe  caee  nntll  after  Jndg- 
ment,  and  the  fand  had  been  divided, 
nines, Sbubriek  ft  Felder  represented  Tart- 
one  parties  who  were  dismissed.  On 
March  13,  lt}92.  at  a  regular  bar  meeting, 
tbe  flrm  obtained  leave  of  atisence  to 
March  26tb,  and  were  absent  from  euart 
on  that  leare  when  tbe  ease  was  called 
and  aaalgned  for  trial,  and  when  tbe  case 
was  tried.  The  reason  which  prompted 
that  flrm'  to  withdraw  from  the  motion 
to  reinstate,  etc.,  was  that  counsel  fur 
plaintlfhi  resisting  the  motion  aeaured 
them  that  by  doing  ao  tbey  would  see  that 
the  ciienta  of  Hlnea,  Sbubrick  ft  Felder 
would  be  prorated  with,  conceding  that 
Bines.  Shnbrlck  ft  Felder  were  absent  on 
leave  and  without  fault.  P.  L.  Mynatt, 
8r,,  represented  one  of  tbe  plalntlffe  dlB- 
nlased,  and  at  the  time  of  the  trial  had  a 
leare  of  absence  granted  Saturday*  March 


13th,  and  eoTerlBg  tbe  two  eosolns. weeks. 
P.  L.  Mynatt,  Jr.,  Is  tbe  Innlor  member  of 
the  flrm  of  P.  L.  Mynatt  ft  Son,  did  not 
attend  tbe  call  of  t^e  docket  on  March 
lath,  was  not  in  tbe  court  room  on  tbat 
day,  and  did  not  bear  the  case  called,  or 
know  that  It  bad  been  set  for  trial  notU 
several  days  afterwards.  Neufville  rSpre- 
sented  J.  D.  Cunningham,  attorney  for  one 
of  the  parties  plalntltt  dismissed,  and  was 
preaent  at  the  bar  meeting  oq  March  19tb, 
and  beard  the  ease  eaUed,  bat  knew  Bla- 
loek, wbo  repreaented  eredlton  In  tba  bin, 
had  leave  ot  abacnoe,  and  paid  no  farther 
attention  to  Ic,  naturally  supposing  that 
tbe  case  woold  go  over  owing  to  tbe  ab- 
seneeof  Blaloek.  Rountree  also  bad  leara 
of  abaence  granted  March  Ifttb  for  one 
week.  The  casa  waa,  according  to  an  old 
rule,  called  out  of  Its  r^ular  order  on  the 
d<ieket  ot  the  court,  and  set  for  trial,  aa 
there  was  mon^  tied  np.  All  the  Inter- 
▼eatlona  flied  by  parties  plaintiff  wu« 
based  upon  open  aecoonta,  except  tbat 
of  Chamberlin,  Jobnaon  ft  Co.,  which  waa 
partly  on  a  note.  The  record  of  the  ease 
ahowed  that  P.  L.  Mynatt  ft  Son  were  tba 
attorneya  for  one  ot  tbe  plaincifte  dis- 
missed, and  Blaloek  ft  Bimey  were  for 
two  others  dismlssad.  The  parties  realat- 
ing  the  motion  tntrodnced  no  evidence. 

Blaloek  A  Biraey,  J.  D.  Cannlngham,  P. 
L.  Myn»tt,an6  Read  A  Bntodon,  for  plain- 
tiffs in  error.  J.  L.  Hopkloa  A  Sod,  Sfm- 
moos  A  Conigna,  Jaekaoa,  Barrow  A 
Thomas,  Majson  A  Bi/<,aad  W,  &,  Browot 
for  drtbndant  In  error. 

PsB  COBUif.  Judgment  aOmiaa, 


(18  Oiu  mi 

AMOS  T.  FABK3SR. 
(Suprane  Gotirt  of  Geori^   March  ^  18B2.) 
Procbsbiosbhs  —  AuTHOBiTT  TO  AsaaBTAiH  Kbw 
LiNB— Jt^OTEST  —  Pkbbbqdiutbb  —  SaTDBV  TO 

BuPEBiOR  Ck>OBT— Kbw  Tbiau 

1.  Proceuioners  have  no  power  to  ascertain 
and  fix  new  lines,  but  only  to  run  and  mark 
those  which  were  formerlj  located  and  estab- 
llBbed. 

2.  irntil  a  line  is  nm  and  marked  by  the 
Iffoces^oners,  no  protest  can  be  made,  and  with- 
oQt  sncb  protest  dnly  made  thne  Is  no  antlKxity 
of  law  for  retoming  tbe  papers  to  the  snperior 
court,  or  for  any  trial  lo  tbat  conrt  tonddna 
tbe  action  of  the  pnx^Baioners.  The  consent  n 
the  parties  wilt  not  dispense  with  an  actoal  ran> 
ning  and  marking  of  the  line. 

3.  Tbe  refnenl  to  grant  a  new  trial  was  eor- 
rect  because  there  was  nothing  to  try,  and  direc- 
tion is  given  tbat  the  whole  proceadms  be  di>- 
mtssed  for  want  of  jurisdiction  over  tba  subject* 
matt^. 

{Syllabus  by  the  Ooozt.} 

Error  from  superior  court,  Taylor  eonn- 
ty:  J.  H.  Mabtin,  Judge. 

Application  for  processioning  by  M.  O. 
Parker  against  A.  Amos.  Verdict  and 
lodgment  for  plaintiff.  A  motion  for  a 
new  trial  waa  refused,  and  objector  brings 
error.  Affirmed. 

.7.  D,  Rasa  and  C.J.  rAoroton.  for  plain- 
tiff In  error.  IV.  5.  Vf^anaee,  for  defendant 
In  error. 

Blkrelst,  C.  J.  The  etatutnry  provi- 
sions applicable  to  thin  case  are  tonnd  la 
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CDile,  SS  2984-2381.  IbcIdsIta.  To  ascertain 
und  Qx  new  Unea  ia  not  wltbln  tbe  power 
ortanctlona  of  proccaalonen.  Tbeir  vo- 
cation la  to  ran  and  mark  linea  wblch  at 
•ome  pcvTlona  ttma  wera  located  and 
•itabltataed.  Tbfty  aeek  and  And  llnaa 
already  ezlaUng,  but  cannot  bring  Into 
existence  any  wblcb  have  not  been  before 
designated  on  tbe  aartace  of  tbe  eartta. 
Lines  merely  drawn  on  paper,  or  In  tbe 
mlnda  of  contracting  parties,  are  not 
ready  for  the  searcb  or  services  of  proces- 
sloaera.  Moreover,  any  one  dissatisfied 
wltb  th^r  work  cannot  proteat  agalnat 
tt.aad  make  tbat  protests  ground  for 
retnrnlng  tbe  pap««rB  to  the  superior  court 
aad  having  a  trial,  until  a  Hoe  baa  been 
actually  run  and  marked.  Tbia  Is  neces- 
sary to  give  tbe  superior  court  JoriaUlc- 
tlon  over  the  subject-matter,  and  cannot 
be difl[»enfled  with  byconsentotthepartles. 
Tbe  line,  "as  mn  and  marked,"  la  tbesnb- 
}ect^natter  to  which  any  litigation  under 
tbe  protest  must  relate,  and,  when  there 
is  BO  aabjeet-matter,  there  Is  no  Jnrisdic- 
tlOB.  For  this  reaaon  tbe  court  correctly 
refused  to  grant  a  new  trial,  and  nothing 
rsaialnB  but  to  dismiss  the  whole  proceed- 
ing, aad  direction  Is  given  that  thla  be 
dona*  #«4gBient  aflBrmed. 


(»  Oa.flK> 

Fui/roir  oouNTT  t.  amorous. 

(SiQreme  Oenrt  of  Geoi^.  May  16, 

J0KT  —  CoVDamrore  Lamd  —  Fdubmiov  undbb 
B«MB  roB  Tivlb— Hbsbahd  xvd  Wiva  —  Hiea- 

WAT8. 

1.  Where  a  etatnte  requires  inron  to  be 
drawn  separately  for  eacli  week  01  the  term.  It 
ccmtemplatas  Uiat  tbe  jnron  drawn  for  a  given 
veek  aball  be  impaneled  for  ^  lervlce  ox  that 
week,  and  generally  the  practice  of  the  court 
■bould  conform  to  the  scheme  of  the  ttatnte.  But, 
u  all  Jivors  are  drawn  for  the  same  term, 
the  court  may.  la  its  discretion,  with  the  con- 
wnt  of  the  jurcoe  concerned,  exoose  them  from 
serrins  in  the  week  for  which  they  were  drawn, 
and  asslga  them  foe  service  i&  a  succeeding 
week;  and  that  this  was  done  win  not,  in  the 
absence  of  any  suggestion  of  injury  to  the  liti- 
gant, constltnte  cause  for  challenge  to  the  ar- 
tay.  on  the  ground  tbat  a  portion  of  the  jnrors 
la  the  EAncT  were  not  drawn  to  serve  for  tiie 
w«tk  fai  whidi  tlie  panel  was  made  up. 

2.  That  some  of  the  jurors  drawn,  but  not 
impaneled,  were  excused  by  the  court  for  causes 
not  eniresalv  provided  for  by  the  statute,  is  not 
ground  for  challenge  to  the  array. 

3.  One  In  possesdon  of  land  under  a  bond 
for  titles  from  the  tme  owner,  with  purdtase 
money  partly  paid,  is  the  owner  of  the  freehold 
restively  to  aU  persons  except  the  mcker  of  the 
bond  and  those  daimUg  under  hbn.  In  case 
tbe  laemlses  are  taken  ot  damaged  for  public 
purposM,  the  possessor  under  the  bond  Is  en- 
titled to  full  conapensatioo ;  certahily  so  by 
showtnc  affirmatively  the  acquieseenoe  of  bis 
vrador  m  his  dalm,  and  this  may  be  done  by 
prodndhig  in  evidence  a  conveyaaoe  from  the 
latter,  nuule  pending  the  action  and  pas^g  the 
absolute  title  In  fee  simple. 

4.  "Where  husband  and  wife  live  together 
on  premises  which  belong  to  her,  she  Is  not 
bound  or  affected  by  the  act  of  her  husband  In 
signing  a  petition  tmr  widening  the  pnUic  road 
in  tKmt  01  llie  i^endses,  wtthont  endenee  tiut 
she  antbtuiied  or  assented  to  Us  act  ot  after* 
wards  ratified  It  as  her  own. 

6.  An  order  of  the  commissioners  of  roads 
sad  revennea*  authorizing  the  widening  of  a 


public  road,  and  reciting  "that  notloe  of  such 
widening  had  been  pnUiahed  as  required  by 
law,"  furnishes  no  evidence,  by  presumption  or 
otherwise,  that  persons,  their  overseers  or 
agents,  residing  on  the  land  through  which  such 
road  goes,  were  notified  in  writing  as  the  statute 
(Code,  6  606)  requires. 

6.  If  in  fact  a  pubHo  road  Is  widened  under 
an  order  of  the  commiaaionera  of  roads  and  rev- 
enues anthorixing  It,  a  provisioD  in  the  order 
that  it  should  be  done  wl&qnt  expense  to  the 
county  win  not  bar  a  dalm  for  damages,  or  an 
action  therefor,  in  behalf  of  a  landowner  whose 
property  was  in  fact  taken  and  appropriated 
without  his  consent  in  carrying  the  order  into 
effect. 

7.  Where  the  order  for  widening  a  pnblio 
road  authorizes  that  it  be  widened  from  20  feet 
to  30  feet,  if  the  county  authorities  act^ually  add. 
20  feet  to  its  width,  and  tbe  road  Is  used  by  the 

SnbUc  accordingly,  and  no  steps  are  taken  to  re- 
nce  the  width  or  to  compensate  for  the  damage 
done  hi  the  executltm  ox  the  ordw,  the  land- 
owner Is  entitled  to  compensation  for  all  the 
land  actually  taken  and  used,  notwithstanding 
the  quantity  mky  be  in  excess  of  that  contem- 
plated by  the  order.  It  not  appearing  that  the 
road  as  opened  and  used  is  wider  than  the  pub- 
lic necessities  require,  or  than  the  county  autiior- 
ities.  under  a  proper  rarder,  might  have  made  it. 

8.  The  verdict  was  warranted  by  ihe  evt 
dence,  and  there  waa  no  error  in  rettubm  a  new 
trial. 

(Syllabus  b^  the  OourL) 

Error  from  city  court  of  Atlanta ;  T.  P. 
Webtuos BLAND,  Judge. 

Action  by  Martin  T.  Amorous  against 
Fnlton  county.  Judgment  for  plaintllf, 
and  delcDdant  brings  error.  Aflarmed. 

Tbe  following  la  the  official  report; 

Amorous  sued  Fulton  connty  for  daro- 
Bges,  alleging  that  about  August  3D,  1090, 
he  was  the  owner  of  a  tract  ot  land,  de- 
scribing It,  having  a  valuable  frontage  ob 
a  public  road,  with  a  valuable  dwelling 
bouse  on  tbe  land,  wblch  bad  been  erected 
with  reference  to  tbIa  front,  and  the  front 
yard  contained  a  magnificent  growth  of 
fine  shade  trees,  tbe  situation  of  the  honav 
and  trees  adding  mneh  to  tbe  value  of  the 
property;  that  at  tbe  time  mentioned  de- 
fendant, throngbttaedlatrict  road  commis- 
sioners, a  force  of  county  hands  and  others 
employed  and  acting  under  county  au- 
thority, began  workingrading  and  widen- 
ing the  road  along  the  entire  front;  that 
tbe  property  was  Invaded,  and  a  number 
of  large  shade  trees  cnt  down  and  de- 
stroyed, mutilating  the  ratlre  front  and 
marring  Its  appearance;  and  tbat  said 
agents,  servants,  and  officials,  proceeding 
to  widen  the  road,  took  plalntllf'a  prop- 
erty to  a  distance  back  ot  20feet  along  tbe 
entire  frontage,  etc.  The  declaration  also 
alli^ed  demand  for  payment  upon  the 
county  commlsslonera  and  their  refusal  to 
pay.  When  the  case  was  called  for  trial, 
defendant,  before  annoanclng  ready  and 
In  response  to  the  direction  of  the  court 
to  strike,  objected  to  striking  and  to  the 
array,  on  the  following  grounds:  On  tbe 
call  of  tbe  venire  44  persons  answered, 
all  of  tbem  being  regularly  drawn  Jurors 
ot  tbe  term.  Wben  oxcnaea  were  called  for, 
17  stood  np  and  were  sworn.  Seven  ren- 
dered legal  excuses,  and  were  adjudged  ex- 
empt and  excused.  Ten  rendered  busi- 
ness excases,  and  the  court  declined  to  ex- 
cjjse  tbem  altogether,  but  etood  tbem  over 
to  various  times  during  the  tern,  to  aub- 
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oprre  their  eoDvenlence  aod  Dotll  their 
servlcea  would  be  needed.  Tweaty-seveo 
of  the  rflgDlarly  drawn  Jarora  were  re- 
tained. 24  of  them  to  make  oat  the  two 
rpgular  paoels,  and  8  as  taleamen  to  sop- 
ply  the  places ofSjarors  In  railroad  service, 
who  woald  dlsquall^  In  many  railroad 
canes  set  for  trial  daring  the  week.  Of 
the  24  regularly  Impaneled,  6  bad  been 
drawn  for  the  prerlous  week,  and  bad 
been  "stood  over*  for  service  daring  the 
week- In  gaestiun.  Defendant  alleged  It 
was  entitled  to  have  tbe  names  of  the  Ja- 
rora called  tn  order,  and  excuses  beard 
as  each  panel  was  hting  formed*  and  only 
legal  excDses  taken,  which  was  not  done; 
and  that  the  excaslng  of  any  Juror  who 
had  no  legal  excuse,  and  poatponins  his 
period  of  service  to  a  future  date,  was 
illegal;  and  therefore  moved  tbe  court  to 
quash  the  array,  and  grant  defendant  an 
array  saramoned  and  sworn  according  to 
law.  Themotion  was  overrniefl,  to  which 
defendant  excepted  pendente  Hte,  and  as 
to  which  it  assigns  error  in  Its  bill  of  ex- 
ceptions. As  to  this  motion  and  ruling 
the  Judge  below  states:  The  practice 
complained  of  is  of  ancient  usage  In  the 
court  where  the  case  was  tried,  and  Is  im- 
peratively necessary,  because  of  the  num- 
ber of  coarts  and  the  severe  drafts  on  elt- 
tsena  fur  lary  service,  and  tbe  multitude 
of  exemptions,  making  It  necessary  to 
draw  a  much  larger  number  than  can  be 
utilized  In  making  up  tbe  two  regular 
panels.  Being  of  the  opinion  that  the 
matter  Is  one  resting  in  the  dlscretlnn  of 
the  trial  Judge,  Inasmnch  as  only  regular* 
ly  drawn  Jurors  were  pat  upon  tbe  liti- 
gants, tbe  motion  was  overruled.  Tbe 
trial  proceeded,  and,  on  objection  by  de- 
fendant to  three  of  the  Jurors  out.  of  the 
24  Impaneled  as  above  stated,  on  the 
ground  that  their  names  were  not  on  the 
Jury  list,  the  court  sustalaed  the  objec- 
tion, and  removed  the  three  Jurors,  filling 
their  places  with  tbe  three  talesmen  men- 
tioned above. 

'  The  plalntlir  obtained  a  verdict  lor  f  360, 
and  defendant's  motion  for  new  trial  was 
overroled,  to  which,  also.  It  excepted. 
Themotion  contained  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evl- 
dence,  etc.  Also  that  the  court  erred  In 
admitting,  over  objection  of  defendant, 
a  bond  for  title  from  Mrs.  Greene  to  plain- 
tiff, dated  J  niy  2, 1890,  and  a  deed  from 
Mrs.  Oreene  to  plaintiff,  dated  Jaly  2,1891; 
the  papers  bAlng  offered  together,  and  each 
of  them  being  for  the  property  deBcrltted 
In  the  declaration.  The  objections  urged 
to  the  admission  of  these  papers  were: 
Both  were  inadmissible,  being  at  variance 
with  tbe  declaration,  which  alleged  title  Id 
plaintiff  when  tbe  salt  was  flied  on  No- 
vember 6, 1890.  tbe  papers  separately,  or 
together,  showing  that  there  was  no  title 
or  right  of  action  In  plaintiff  at  tbe  com- 
mencement of  tfaesult;  that  when  the  suit 
was  instituted  tbe  title  was  in  Mrs. 
Greene,  and  the  right  of  action,  if  any, 
was  either  in  her,  or  in  her  and  plalntld 

tolntly;  and  a  sabseqaently  acquired  title 
>y  plaintllf  from  ber  was  Inadmissible  to 
sostsin  an  action  In  favor  of  plaintiff,  for 
Injury  to  tbe  freehold,  commenced  before 
be  bad  paid  for  tbe  property,  or  acquired 


title  thereto.  Also  error  In  charging:  *If 
yon  believe  from  the  evidence  that  the 
plaintiff  was  the  owner  and  In  possession 
of  the  land  described  In  the  declaration, 
and  the  defendant.  In  the  manner  alleged, 
took  the  strip  described,  or  any  part 
thereof,  and  appropriated  same  for  public 
purpoRes,  such  as  widening  a  road,  the 
plaintiff  would  be  entitled  to  recover  on 
this  branch  of  the  case  such  sura  as  theev- 
Idence  shows  was  the  actual  market  value 
of  the  land  so  taken,  at  the  time  it  was 
taken."  Tbe  error  alleged  as  to  this 
charge  was  that  It  did  not  limit  plalndlfa 
right  to  recover  lor  Injury  to  tbe  freebold 
to  an  ownership  and  possession  exlstins 
at  the  time  of  the  Injury,  or  even  at  the 
commencement  of  the  suit,  but,  on  the 
contrary,  was  a  positive  instruction  that 
any  ownership  and  possession,  at  any 
time,  by  the  plaintiff,  anthorised  a  recov- 
ery by  him  of  the  defendant,  provided  the 
ilefendant.  In  the  manner  alleged  In  the 
declaration,  took  the  strip  described,  or 
any'  part  thereof,  and  appropriated  tbe 
same  for  pnblic  purposes;  the  evidence  of 

fiTalntlff  showing  that  at  the  time  the  In- 
ury  wasdone  to  tbe  freehold  plalDtlO  was 
In  possession  only  under  a  bond  for  title 
with  over  two  thirds  of  the  purchase  price 
unpaid,  and  that  the  legal  title  was  then 
in  Mrs.  Greene,  and  did  not  pass  out  ot 
her  until  the  2d  day  of  July,  1891.  Error 
in  refusing  to  charge  tbe  following  writ- 
ten requests  of  defendant:  "It  you  believe 
from  tbe  evidence  that  E.  H.  Greene  re- 
sided on  the  land  claimed  to  have  been 
damaged,  and  was  tbe  agent  or  ovweeer 
of  bis  wife,  and  that  be  had  written  notice 
ol  the  application  for  the  widening  of  tbe 
road,  and  consented  to  tbe  widening,  or 
his  wife  failed  to  put  in  a  claim  for  dam> 
ages,  and  at  the  time  the  road  was  wid- 
ened tbe  title  to  the  property  was  io  Mrs. 
Samantha  M.  Greene, she, and  tboseclalm- 
Ing  under  her,  would  be  estopped  from 
claiming  damages. "  "It  you  believe  from 
the  evidence  that  tbe  commissioners  of 
roads  and  revenues  tn  and  lor  tbe  county 
of  Fulton,  at  tbe  October  term,  1889,  of 
their  court,  passed  an  order  In  relation  to 
this  road,  reciting  in  their  order  authoris- 
ing the  widening  of  the  road,  that  notice 
of  such  widening  had  been  publlehed  as 
reqnlred  by  law,  the  presumption  is  that 
any  notice  required  by  law  bad  been  giv- 
en, and.  In  the  .  absence  of  proof  to  the 
contrary*  snch  Judgment  is  conclusive 
that  due  and  legal  notice  had  been  given.** 
"If  In  the  order  of  tbe  commissioners  o( 
roads  and  revenues  for  Fulton  county, 
nutborizing  the  widening  of  the  road,  it 
WHS  granted  with  tbe  proviso  that  there 
should  be  no  expense  tu  Fulton  county  for 
right  ot  way  or  for  opening  up  tbe  same, 
tbe  district  commissioners  would  have  no 
right  to  exceed  their  authority*  and  tbe 
county  would  not  be  liable  for  any  dam- 
age caused  by  the  district  commUnlonera 
in  exceeding  their  authority." 

Candler  &  Thomson,  tor  plaintiff  In  er^ 
ror.  Arnold  A  Arnold^  for  defendant  !■ 
error. 

Per  Cgbiau.  Judgment  afflrmed. 
StMUONB,  J.,  not  presiding. 
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(»  Oa.  6S3) 

AUGTJSTA  KT.  00.  t.  ANDREWS. 
(Supreme  Court  of  Georgia.  Huf  25, 1S92.) 

AKSLIGBHOI — PUUDIKO — PBtSUHPTIOHt  ON  At- 
FBAI.— ObJBOTIOIIS  WaITBD. 

1.  'Whore  the  oonrt  eDtertahu  a  motion  for 
a  new  triaL  and  renders  judgment  denriiiK  a 
new  trial,  the  pteeamption  ie  that  the  denial  u 
an  orarrnling  of  the  grounds  stated  in  the  mo- 
tion, and  waa  not  influenced  In;  matters  of  mere 
practiee,  such  ae  the  time  of  ffllng  the  brief  of 
eridenee,  etc.  Adj  point  of  practice  nused  by 
the  reqiondent,  fatal  to  tiie  motion,  should  be 
preaented  bj  a  motion  to  dismiss  the  application 
XOT  a  new  trial,  and  if  not  so  presented  viU  be 
conudered  aa  waived.  If  so  presented,  and 
orerruled,  and  the  judgment  OTermUng  It  Is  not 
excepted  to,  this  also  wlU  be  a  walrer.  Obear 
T.  Gray,  73  Ga.  455. 

2.  The  plaintiff's  declaration,  as  amended, 
not  alleging  that  he  had  permission  from  the 
owner  m  ue  electric  syvtan,  on  wUch  he  had 
entn^  at  the  time  he  was  injured,  to  come  in 
eonUct  with  its  wires  or  to  dlmb  its  pole  in  the 
prosecution  of  his  bu^ess  for  another  com- 
pany, or  that  the  defendant  knew  of  his  pres- 
ence at  the  scene  of  the  injury,  which  was  up  in 
the  air,  some  28  feet  or  more  from  the  ground, 
the  dedaratlon  set  forth  no  cause  of  action,  and 
a  genraal  demurrer  tboeto  shoold  hare  been 
•UBtained. 

3.  As  the  court  should  hare  sustained  the 
demurro*,  all  the  sabseQuent  proceedings  were 
erroneous. 

(SrUabna      tfa*  GoorL) 

E^ror  from  city  court  of  Blcbinond; 
W.  F.  Ete,  Jodice. 

Action  by  Charles  Aadreva  BitalnBt  the 
AoKaata  Railway  Cumpany  to  recurer  fur 
budlly  injarina.  Detandant  demurred  to 
tbe  decluratlOD,  the  damnrrer  was  over- 
ruled, and  defondant  brings  error.  Be- 
Teraed. 

J.&Jk  W.  T.  DavtdaoD,  for  plaintiff  In 
error.  Twiggs  A  V^ery^  tor  dvlendant 
In  error. 

SiMHOKfl.  J.  According  to  tbe  declara- 
tion, there  was  in  tbe  city  of  AnKuata,  at 
the  time  of  tbe  allesed  Inlory,  a  system  of 
electric  wires  operated  by  tbe  defendant, 
the  Ausasta  Ballway  Company;  there 
was  alio  another  system,  conalstlnff  of 
the  fire-alarm  wires  of  ttaeAnfCOSta  flre 
department;  and  the  plaintiff  was  em- 
ployed In  pnttlns  np  wires  for  a  third, 
that  of  a  telephone  company.  In*  strlag- 
Ing  the  wires  on  tbe  poles,  ft  became  nec- 
esdary  at  a  certain  pulut  for  the  plolntltf 
to  place  the  telephone  wire  abore  and 
across  tbe  fire-alarm  wire,  and  for  that 
purpose  he  aaeended  a  pole  of  the  fire- 
alarm  system,  to  the  height  of  the  wire, 
end,  while  attempting  to  place  the  tule- 
pboae  wire  over  and  across  the  fire-alarm 
wire,  received  from  the  latter  a  shock 
which  caaeed  him  to  fall  to  the  gToand,  a 
distance  of  some  28  feet,  by  which  means 
be  was  serlonaly  Injared,  He  charges 
that  his  lajnrles  "were  cansed  solely  by 
the  carelessness  of  the  defendant  company 
In  so  negllgentiy  constrnctlng,  using,  and 
operating  what  Is  known  as  Its  'feed 
wire*  as  to  permit  and  allow  the  same 
to  come  la  contact  with  said  fire-alarm 
wire,  at  tbe  intersection  of  two  named 
streets  of  the  city,  "and  n^llgently  and 
carelessly  falling  to  separate,  and  keep 
separate,  at  a  safe  and  proper  distance, 


Its  said  feed  wire  and  said  fire-alarm  wire, 
at  tbe  time  and  point  Indicated;  that 
there  was  being  transmitted  over  said 
teed  wire,  at  the  time  petitioner  received 
said  Injuries,  a  powerful  and  deadly  cur- 
rent of  electricity,  used  to  propel  the  cars 
of  tbe  defendant,  which  current  was  car- 
ried over  said  fire-alarm  wire  from  said 
point  of  contact  to  tbe  place  where  peti- 
tioner was  working  as  aforesaid,  and 
thence  Into  and  through  his  body;*  and 
that  tbe  "fact  of  contact  of  said  feed  wire 
and  said  fire-alarm  wire  was  known,  or 
by  proper  diligence  might  hare  been 
known,  to  tbe  defendant."  Tbe  declara- 
tion was  demurred  to  on  aeveral  gronnds, 
one  of  which  was  that  It  set  out  no  legal 
cause  of  action.  Tbe  demurrer  was  over- 
ruled, and  tbe  defendant  excepted. 

Whether,  so  far  as  concerned  tbe  safety 
of  the  public  who  pass  along  the  streets 
and  under  the  wires,  It  was  tbe  duty  of 
the  rail  way  company  or  of  thoas  In  charge 
of  the  fire-alarm  system,  or  of  both,  to 
place  guard  wires  under  and  over  their 
eleetxic  wires,  to  prevent  contact.  It  Is  on- 
necessary  now  to  decide.  Under  the  facts 
alleged,  we  are  clear  that  tbe  plaintiff  was 
not  entitled  to  recover.  He  dues  not  al- 
lege any  fact  going  to  show  that  tbe  de- 
fendant company  was  under  any  duty  or 
obligation  to  protect  him  at  the  time  or 
place  of  the  Injury.  He  does  not  allege 
that  he  had  permission  from  those  operat- 
ing or  la  eharge  oi  the  flre-alarm  system 
to  climb  Itsjpoles  In  the  prosecution  of  his 
business.  Without  permission,  and  with- 
out notice,  even,  so  far  as  appears  from 
this  declaration,  he  climbed  tbe  pole,  and 
became  a  trespasser  upon  tbe  fire-alarm 
system.  He  bad  no  right  to  go  upon  the 
pole  without  permission,  and,  when  he  did 
su,  he  took  tbe  risk  Incident  to  the  tres- 
pass. If'he  had  obtained  permission  from 
those  In  charge  of  the  flre-alarm  system 
to  climb  their  poles  to  carry  on  his  busi- 
ness, he  would  have  been  In  a  position 
somewhat  analogous  to  that  of  a  servant 
of  the  licensors,  and  If.  while  acting  In  pur- 
suance of  the  license,  he  bad  been  Injured 
by  the  negligence  of  the  railway  company, 
he  might  be  entitled  to  recover.  Or  If  he 
bad  been  upon  the  street,  or  In  any  place 
where  he  had  a  known  right  to  be,  and  had 
been  Injured  by  the  negligence  of  tbe  rail- 
way company,  be  would  be  entitled  to  re- 
cover. Whatever  may  be  the  reciprocal 
datles  of  electric  companies  between  them- 
selves, as  to  guard  wires,  etc.,  each  most 
see  to  It,  np  to  the  measure  of  fun  dlli- 
geuce,  that  tbe  public  Is  protected,  upon 
the  streets,  from  tbe  danger  of  contact 
with  its  wires  when  charged  with  the 
deadly  electric  fiuld.  If  a  person,  bow- 
ever,  leaved  his  proper  place  In  the  street 
or  highway,  and  climbs  a  pole  23  feet 
high,  wblch  supports  an  electric  wire,  tak- 
ing with  him  a  wire  to  throw  across  the 
one  on  the  pole,  and  does  this  without  per- 
mission from  the  company  whose  system 
he  has  thus  entered  upon,  and,  by  reason 
of  the  contact  of  that  company's  wire 
with  the  "  Teed  *  wire  of  another  compu  ny, 
Is  injured,  he  cannot  recover  from  either 
company.  If  the  plaintiff  bad  given  the 
railway  company  notice  that  he  was  go- 
ing up  tbe  pole,  or  If  it  bad  reasonable 
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SroandR  to  belleva  that  ta»  was  on  tbe 

pola,  and  It  had  known  or  ousbt  to  bare 
known  that  Ita  wire  was  In  contact  with 
the  other  wire.  It  night  b«  liable  to  him 
lor  injariea  qec^Ted  by  him  on  account  of 
Its  n^txence.  Bat  the  plaintiff  does  not 
atlexe  that  the  defendant  had  notice  of  his 
beiDK  on  the  pole*  or  that  It  bad  any 
ffrouiida  for  believing  that  be  would  Ite 
ou  tbe  pole.  We  therefore  think  that,  in 
anjr  view  of  tbe  ease,  the  court  eboold 
bare  sustained  the  feeneral  demurrer  and 
dlamlsaed  the  action.  As  the  court  should 
havp  sastalued  tbe  demurrer,  all  thesnb- 
seqaent  proceedings  were  erroneous,  and 
It  la  not  necessary  to  discuss  them.  The 
rule  of  practice  In  relation  to  motions  for 
new  trial  before  tbe  trial  court  is  suflB- 
clautly  set  out  In  tbe  first  taeadnots. 
J  udgment  revelraed. 


(SO  Qo.  4M) 

BBOWIV  T.  8TATSL 
(Snpreme  Oonrt  of  Georgls.    Oct  8, 1862.) 

Larobkt — Indiothbnt — ^Btidbiioe. 

1.  Under  an  sccnsation  which  cbarves,  In 
ttie  terms  of  the  statnta,  larceny  from  the  noase, 
of  certain  hens  and  a  rooster,  &  eoUTiction  may 
be  had  for  single  larcenr;  the  lattar  offense  be- 
ing included  in  the  former. 

2.  A.  charge  in  the  accasatlon  that  tin  de- 
fendant did  uolawfully.  wrongfully,  and  fraud- 
ulently, after  entning  the  house  of  a  person 
nuneo,  prlvatdy  ite^  therefrom  five  black  hens 
and  a  black  nooctw,  of  the  Talae  of  ssTenty-fiTe 
cents  eacfa,  the  properir  of  said  person,  suffl- 
eientlr  alle^  a  larceny  of  the  property  t«  up- 
hold a  conTiotion  for  simple  lazoony. 

(SjUabns  tv  the  Oonrt) 

Error  from  city  court  of  Macon;  John 
P.  ItoBu,  Judge. 

John  Brown  was  convicted  of  almple 
larceny,  on  a  charge  of  larceny  from  a 
house,  and  be  hrlugs  error.  Affirmed. 

Jobo  B,  Oooptr,tor  plalntltT  In  error. 
W,  B.  Fatopt  Hoi.  Gen.,  tor  tbe  State. 

SiMUONS,  J.  Tbe  defendant  in  the  court 
below  was  found  guilty  ot  simple  larceny, 
under  an  accusation  charging  him  with 
larceny  from  tbe  bouse.  In  that  he  did 
"unlawfully,  wrongfully,  and  fraudulent- 
ly.after  entering  tbe  house  of  4.  It. Church- 
ill, privately  steal  therefrom  five  black 
hens  and  one  black  rooster,  of  the  value  of 
seventy-Qve  cents  each,  of  tbe  personal 
goods  ot  said  J.  R.  Churchill,  contrary  to 
the  laws  ot  said  state,"  etc.  It  was  con- 
tended Id  behalf  ot  tbe  accused  that,  where 
the  offense  charged  is  lanteny  from  the 
house,  a  couTletloa  lor  slmtile  larceny  can- 
not be  bad.  Simple  larceny,  as  defined 
by  onr  Code,  is  "  the  wrungtui  and  fraudu- 
lent taking  and  carrying  away  by  any 
person  ol  the  perspnal  goods  ot  another, 
wUh  Intent  to  steal  tbe  same."  Section 
489^.  Tbls  offense  was  sufficiently  covered 
by  tbe  language  of  tbe  accusation.  The 
larceny  as  charged  consisted  of  a  simple 
larceny  and  an  aggravating  fact,  to  wit,, 
the  taking  from  tbe  house.  The  evidence 
established  tbe  simple  larceny,  but  failed 
tu  establish  the  aggravating  fact;  the 
prool  showing  that  the  property  w^^ 
taken  from  the  owner's  premises,  but  not 
showing  that  it  was  taken  from  the  boose. 


Tbe  larceny  proved,  and  for  which  the 
conviction  was  had,  contained  no  element 
that  was  not  Included  In  tbe  larceny  as 
charged,  and  was  a  lesser  offense,  though 
both  were  misdemeanors,  and  tbe  limit  ot 
tbe  statutory  penalty  as  to  each  offenaa 
was  tbe  same.  We  therefore  bold  that  tba 
conviction  was  legal,  Tbe  ease  falls  with- 
in tbe  principle  of  tbe  decisions  ot  this- 
court  holding  that,  under  an  indictment 
for  burglary,  a  conviction  may  be  bad  lor 
larcony  from  tbe  bouse,  11  the  laremy  Is 
aufflclently  charged.  Polite  v.  State,  7t 
Ga.  847;  Williams  v.Rtate,  00  Ga.  88.  On 
tbls  subject  see,  also,  the  following:  1 
Blab.  Crim.  Law,  »  794-796;  7  Crim.  Law 
Mag.  &  Rep.  Ifi8,  160,  and  cases  cited; 
Borum  v.  State, 66  Ala. 468;  State  v.Bran- 
non,  55  Mo.  63;  Com.  v.  Hope,  22  Pick.  1 ; 
State  V.  Brady,  14  Vt.  858;  Clarke  v.  Com.. 
25  Grat.  908;  Wyatt  v.  State,  1  Blaefcf. 
267;  State  v.  Taylor.  S  Or.  10;  State  r. 
Eno,  8  Minn.  220.  224,  (Gil.  190;)  Stevens 
State,  (Neb.)  28  N.  W.  Rep.  8(M;  Paopla  r. 
McGowan,  17  Wend.  888. 
Judgment  affirmed. 


(M  oa.  tfB) 

TAFFB  V.  STATE, 

(Snpreme  Court  of  Qeart^tu    Oct  8;  18^,) 

CuMiKAL  Law— TbiaXt—Cbsdibiutt  or  Wtnrass 
— DuosDERLx  Conduct— Btidbnos. 

1.  A  eooTt  .having  a  Jury  by  statute  has 
Jurisdiction  to  try  br  lury  In  all  criminal  eases 
which  it  can  try  at  alt  Although  the  statute 
gave  the  accused  the  right  to  be  tried  by  the 
Judge,  he  waived  that  right  by  submitting  to  be 
tried  by  a  jury  without  objecnoa. 

2.  Counsd  ita  the  state  i»  not  prednded 
from  attacking  the  oradibllltr  of  a  intness  la 
his  concluding  argument  to  ma  jury,  slthongfa  in 
his  opening  argument  lie  has  not  gtvea  notlee  of 
his  intention  to  do  so. 

3.  Where  the  disturbance  alleged  in  ^e  in- 
dictment was  "b7  talking,  and  by  loud  talking, 
and  by  using  profane  language,  and  by  using 
abusive  language,  and  by  then  and  there 
iMing  intoxicated,  and  by  otherwise  indecent- 
ly acting,  striking  matches,  smoking  a  pipe, 
making  indeeeut  and  vulgar  noises,  by  laugnins 
aloud,  contrary  to  the  laws  of  said  state,*  etc. 
and  there  was  evidence  of  indecent  and  vulgar 
noises  by  tbe  defendant,  but  not  ol  his  laughmg 
aloud,  the  court  did  not  err  in  ehar^g  tbu  the 
jury  might  oonviet  upon  proof  of  tndecent  ana 
vulgar  Dolses.  Under  the  Indictment,  they 
were  not  restricted  to  the  consideration  of  inde- 
cent and  vulgar  noises  made  by  laughing  aloud, 
the  noise  in  qaestioQ  being  fairly  within  the  de- 
scription  of  'indecently  acting."^ 

4.  Whether  the  questions,  "Did  the  defend- 
ant do  anTthing  to  disturb  the  congregation? 
What  was  done  d7  the  defeodant  to  disturb  the 
congregation?"  propounded  to  a  witness,  were 
accurate  in  form  or  not,  there  was  no  error  In 
requiring  tliem  to  lie  moolfled  In  form;  the  court 
having  mled  that  tbe  witness  ml^  he  asked 
what  the  defendant's  conduct  was,  or  ^eth«r 
any  of  the  noises  charged  In  tbe  indictment 
were  made  bj  the  defendant,— If  so,  what,— but 
that  whether  the  congregation  was  disturbed  or 
not  was  a  question  for  the  juir. 

6.  The  evidence  being  sufficient,  though  con- 
flicting, and  the  trial  judge  bdng  satiaBM  with 
the  verdict,  his  discretion  In  refudag  a  aeir 
trial  will  not  be  interfered  with. 

(^ilabus  by  the  Court)  ' 

£lrror  from  city  court,  Floyd  conaljr; 
W.  T.  Tt'KNBULL,  Judge. 
Bryant  Tafie  was  convicted  of  distort 
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liiK  a  congreffatlon  by  Talgar.  noisy,  and 
Indecent  behavior.  His  motioa  lor  a 
new  trial  was  orarraled,  and  be  brings 
error.  Affirmed. 

Geo,  *  Walter  Hania,  for  plalntltf  In  er- 
ror. W.J.  NannaUx,  Sol.  Gen.»  tor  the 
Btate. 

RfUHomi,  J.  The  act  creating  tbe  efty 
court  ot  Floyd  connty  declares  that  "the 
trial  of  all  Issoes  of  fact  In  said  court  shall 
be  by  tbe  court  withoat  a  ]nry,  except 
where  either  party  In  a  clvfl  case  or  tbe 
defendant  In  a  criminal  case  shall.  In  writ- 
ing, demand  a  trial  by  Jnry,*  and  that 
"the  (ailnre  to  file  snch  derannd  at  or  be* 
fore  the  beginning  of  the  trial  shall  be  a 
waiver  of  aald  right."  Acts  1882-88,  p. 
638.  The  record  shows  that  the  acnueed 
was  tried  by  the  conrt  with  a  Jury,  al- 
tbongh  none  was  demanded,  and  of  this 
he  complains.  The  point  was  ralsfd  by  his 
motion  In  arrest  of  lodgment,  It  being  In- 
sisted that  tbe  court  was  without  Juris- 
diction to  try  him  with  a  Jury  unless  a 
Jnry  was  demanded.  It  does  not  appear 
that  before  Judgment  he  made  any  objec- 
tion to  this  mode  of  trial.  On  the  con- 
trary, be  aided  In  the  selection  of  tbe  Jury 
and  submitted  his  case  to  It.  If,  there- 
fore, be  bad  any  right,  under  this  stat- 
ute, to  object  to  being  tried  by  the  court 
with  a  Jury,  he  walvnd  it.  The  trial  by 
Jury  Impaired  no  right  which  he  was  pre- 
•etaded  from  waiving;  in  fact,  tbe  com- 
plaint la,  in  effect,  that  he  was  accorded 
his  constitutional  right  to  a  Jury  without 
having  demanded  It.  He  was  tried  by  a 
conrt  that  had  jnrlsdletlun  of  himself  and 
itf  his  ease,  and  tbe  fact  that  be  was  tried 
by  the  coort  with  a  Jnry,  by  his  consent, 
bat  without  a  written  demand,  could  not 
be  fatal  to  the  Jurisdiction.  The  remain- 
ing questiuos  in  the  case  are  ruled  by  tbe 
headnotea.  Judgment  affirmed. 


BOGBRS  V.  STATSL 


OSnpreme  Oourt  of  Oeorgla.  Oct  ^  1802.) 

L&sccXT — IXDicTHKNT— Possession  of  Stoi^eit 
GooDB— Vakia.ngb — Eyidexcb.  , 

1.  The  iadlctment  charging  the  larceoy  of 
a  bale  of  cotton  from  a  railroad  car,  'in  the 
possession  and  control  of  the  Central  R.  R.  & 
BaDkins  Co.,  a  corporation  duly  chartered  tin- 
der tbe  laws  of  Cto<ntAa,  and  doing  bnalness  on- 
der  said  corporate  name,"  and  the  proof  abow- 
log  that  tiie  oottOD  was  stolen  from  tbe  car  la 
gneation.  that  it  was  In  the  poaseasioa  of  "the 
Central  R.  B.  &  Banking  Co.  of  Georgia,"  and 
that  this  corporation  was  general^  as  well 
known  Inr  one  name  aa  the  other,  there  waa  no 
•nbetantlal  variance  between  the  allegation  and 
the  proof  aa  to  the  custody  of  the  car. 

2.  Tbe  verdict  was  sapprnted  by  the  evi- 
dence. There  was  no  error  In  the  varions  ml- 
iogs  of  the  coort  complained  of,  and  a  new  trial 
waa  rii^tly  denied. 

(Syllabus  by  the  Court) 

Error  from  aoperior  conrt,  Mueogea 
connty;  J.  H.  AIartin,  Judge. 

Mom  Bogers  was  convicted  of  larceny. 
A  motion  for  new  trial  was  overruled, 
ai^d  he  brings  error.  Affirmed. 

Wbeeler  WltHamtr,  for  plaintiff  In  error. 
A.  Jk.  Gsrsoa,  Itol.  Qen.,  for  tbe  State. 


LcuFKiK,  J.  The  motion  lor  a  new  trial 
assigns  error  upon  various  rulings  of  tba 
court  made  during  tbe  trial,  but  they  all 
turn  upon  the  question  indicated  In  ths 
beadnote.  According  to  tba  aTldenec,  tba 
correct  name  of  the  corporation  harlng 
tbe  custody  of  the  car  from  which  the  la» 
ceny  was  committed  was  *!the  Centriil 
Railroad  &  Banking  Company  of  Geor- 
gia, "  while  the  description  of  it  in  the  in- 
dictment omits  tbt«  words  "of  Georgia.* 
It  also  appears  from  tbe  evidence  that 
this  corporation  la  generally  as  weQ. 
known  by  one  name  as  by  tbe  other.  The 
question  18,  was  tbe  variance  between  tba 
chargeand  the  proof  fatal  T  Inonropinlon, 
it  was  not.  In  point  of  fact  there  eao 
scarcely  be  a  doubt  that  tbe  accused, 
bis  counsel,  the  conrt.  Jury,  and  all  others 
concerned,  knew  periectly  well  that  the 
corporation  to  which  the  proof  related 
waa  that  to  which  the  indictment  re- 
ferred, especially  when  It  Is  sbofrD  that. 
In  speaking  of  It  colloquially,  one  name  Is 
used  as  often  as  the  other,  tbe  potent 
words  "of  Georgia"  bf^lng  frequently  left 
off.  Tbe  Indictment  does  Inform  us  It 
is  a  Georgia  corporation,  and  the  proof 
makes  it  a  corporation  "of  Georgia." 
This  would  not  dispense  wltb  the  legal 
degree  of  accuracy  requisite  In  setting 
forth  the  corporate  name  in  the  pleading, 
nor  with  the  necessity  of  having  the  evi- 
denee  to  conform  thereto,  bat  It  does 
atforri  some  aid  in  eetabllabing  tbe  Identi- 
ty of  tbe  corporation  In  gueatloa.  Tested 
by  the  evidence,  the  name  In  the  indict- 
ment is  correct  as  far  as  It  goes,  and  only 
lacks  two  words  of  being  exactly  correct. 
Tbe  result  of  tbelr  omission  Is  simply,  wm 
think,  a  slight  misnomer.  Railroad  Co. 
V.  Sullivan,  14  Oa.  277;  Johnson  v.  Rail- 
road Co.,  74  Ga.  8t)7.  It  canuftt  be  more 
serious  than  a  like  misnomer  In  the  name 
of  an  individual.  In  1  Mor.  Priv. Corp.  9354, 
we  And  the  tolto wing :  "  The  Identity  of  a 
corporation  is  no  more  affected  by  a 
change  of  name  tban  the  Identity  of  an 
indlvldaal.  Tbe  agents  of  a  corporation 
have  no  Implied  authority  to  use  any 
name  except  that  Indicated  by  the  com- 
pany's charter,ln  contracting  on  the  com- 
pany's behalf;  but  the  use  of  a  wrong 
name  Is  ordinarily  not  material  If  tbe  cor- 
poration Is  really  Intended  by  tbe  parties. 
A  misnomer  of  a  corporaHon  has  the 
same  legal  effect  as  a  misnomer  of  an  In- 
dlvidnal.  •  •  •  So  a  statute  or  legal 
proceeding  relating  to  a  corporation  Is 
not  Inoperative  by  reason  of  a  flight  vari- 
ation in  the  company's  name,  if  the  identi- 
ty of  the  corporation  isciearly indicated.  * 
See,  also,  Ang.  ft  A.  Corp.  filth  Sd.)  8 
64fiet  seq.;  Bank  t.  Lee.  lli  Mass.  SSL 
In  Jackson  v.  State,  76  Qa.  061,  this  conrt 
ruled.  In  effect,  that  the  name  of  a  cor- 
poration as  laid  In  an  indictment  need  not 
be  proved  vtrbatlm  et  literatim,  and  that 
a  slight  varianre  was  immaterial.  On 

?iage  568,  Justice  Hall  says:  "Theques- 
loB  Is  one  of  the  Identity  of  the  party 
whose  property  was  embeszled,  and  not 
merely  one  of  tbe  Identity  of  a  name,  and 
neither  the  court  nor  Jury  could  bare  been 
at  any  loss  from  this  slight  variance  to 
determine  what  peraon  was  referred  to;" 
and  cites  I  Bisb.  Crim.  Proc.  Com. 
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T.  Dedbam.  16  Mam.  141, 147;  and  Ooode's 
Case.  70  Oa.  762.  Tbn  variance  In  Jack- 
son's Case  was  very  sUgbt,  Indeed,  the  Id- 
dIeCment  calling  thecorporatfon  "The  En- 
terprlflc  Manufacturing  Company,"  while 
the  charter,  oOered  In  evidence,  and  ob- 
jected tu  because  of  the  alleged  variance, 
designated  it  as  "Enterprise  Manufactuf- 
ing  Company."  Id  fact.  Justice  Uali< 
finally  redoced  the  dlKerence  between  the 
description  and  the  proof  to  that  between 
a  capital  "T'and  a  small  "t^'but  we 
think,  nevertbless,  his  remarks  above 
quoted  are  applicable  to  the  case  at  bar. 
It  nn  Indictment  charged  the  larceny  of 
goods  beloDglDg  to  an  individual  therein 
named,  and  the  evidence  showed  tbey 
were  the  property  of  a  person  whose  cor- 
rect name  was  slightly  different  from  that 
laid  in  the  indictment,  bnt  that  this  per- 
son was  as  well  known  by  the  one  name 
as  by  the  other,  it  cannot  be  doubted  that 
the  proof  as  to  ownership  would  be  sufB- 
clent.  According  to  the  above  nuthorl- 
tlra,  and  DpoD  principle,  we  see  no  good 
reason  why  the  same  rule  should  not  ap- 
ply to  corporations.  It'ls  truetbat  a  cor- 

finratlon  is  an  artiaclal  person,  and  that 
ta  correct  name  is  that  only  which  its 
charter  gives  it;  but  It  should  not.  be* 
caose  of  a  trivial  Inaccuracy  or  omission 
in  stating  Its  name,  be  said  to  have  utter- 
ly lost  Its  identity, especially  when  this  In- 
accuracy or  omission  is  of  common  occur- 
rence, and  creates  no  doubt  as  to  the 
Identity  of  the  partlcnlar  corporation.  A 
man  named  John  Wilson  Smith  f  is  not 
John  William  Smith,  nor,  strictly  speak- 
ing. Is  he  plain  John  Smith ;  but  if  it  ap- 
neared  that  the  man  really  named  John 
Wilson  Smith  was  as  well  known,  and  as 
generally  called,  by  one  of  these  names  as 
another,  a  misnomer  In  pleadings  by 
wbleb  be  was  designated  under  one  of  the 
latter  names  would  be  of  do  consequence. 
So,  strictly  speaking,  the  "Central  Rail- 
road &  Banking  Company  of  Georgia"  is 
not  the  "Cf-Dtral  Railroad  &  Banking 
Company,"  but  what  difference  can  It 
make,  or  what  snbatantlai  right  of  the  ac- 
cused is  lost,  because  the  indictment  falls 
to  give  this  corporation  its  full  and  per^ 
feetly  accnrate  name.  Its  Idoitlty  being 
beyond  qoestlon,  and  Its  abbreviated 
name  being  used  as  often,  and  as  com- 
monly understood  as  applying  to  It,  as  its 
full  name?  The  ease  of  Bradford  v.  Wa- 
ter Lot  Co.,  Oa.  280,  does  not  necessari- 
ly conflict  with  the  ruling  of  this  court  in 
the  case  at  bar.  Suit  was  entered  and 
Judgment  rendered  against  the  "Water 
Lot  Company  ot  thecity  of  Columbas," 
and  thereupon  execntion  iasued  against 
the  "Water  Lot  Company."  The  vari- 
ance between  the  Judgment  and  the  exRCU- 
tlon  was  held  material,  aod  the  levy  was 
dismUsed.  Section  3636  of  the  Code,  de- 
claring that  "all  executions  must  follow 
thejodgment  from  which  tbey  Issued,  and 
describe  the  parties  thereto  as  deacrlbed 
in  such  Judgment."  is  imperative,  and  ex- 
plicitly requires  the  description  of  the  par- 
ties to  be  the  same  In  the  Judgment  aud  6. 
At.  Consequently,  a  much  less  important 
variance  In  this  respect  would  be  snfil- 
rlent,  under  this  plain  law,  to  qaash  a  H. 
fk.  than  would  JUHtlfy  a  court  In  deciding 


that  allegations  in  pleadings  were  not  sus- 
tained by  evidence.  Again,  in  the  case 
Just  cited,  the  point  arose  lo  aucb  manner 
that  there  eovld  be  no  ouportanlty  to 
show  the  corporation  was  known  as  well 
by  the  one  name  as  by  the  other,  and  al- 
low this  fact,  if  proved,  to  have  weight  in 
deciding  tbe  question.  The  objection  to 
theJI.  A.  had  to  be  settled  by  an  Inspec- 
tion of  the  record  without  extrinsic  aid. 
We  have  not  time  to  search  for  authori- 
ties other  than  thoae  above  cited,  and 
which  we  doubt  not  exist,  snstalning  the 
decision  rendered  In  this  case,  nor  for  oth- 
ers which  may  be  found  either  apparently 
or  actually  in  conflict  therewith ;  but  we 
are  content  to  rest  our  Judgmentupon  tbe 
sound  rules  of  every-day  reason  and  prac- 
tical common senae.  which  seem  to  support 
It,  and  which  are.  we  believe,  perfectly  con- 
sistent with  the  true  law  applicable  to 
tbe  question  presented. 
Judgment  affirmed. 


(90  Oa.  «^ 

AIKEN  V.  STATB. 
(Supreme  Court  of  Georgia.    Oat  8^  1802.) 
PoSQiiKT— Im>icr»iE:nv-EviDitS€E. 

1.  A  count  In  so  indictment  charging  the 
accused  with  the  offense  of  "forgery,"  and  al- 
leging that  be  did  "unlawfally  and  designedly 
attempt,  hj  color  of  a  certain  coonterfeit  letter 
or  writiiig  made  in  the  name  of  another."  (set- 
ting it  fcurth.)  to  obtain  from  a  named  poson  a 
specified  snm  of  mosey,  with  intent  to  defrand 
that  person  of  said  money,  but  failed  in  the  per- 
petration of  said  offense,  was  properlr  based 
upon  section  4465  of  the  Oode,  Id  coonecaon  with 
section  4712;  and  the  eonrt  md  not  err  in  giving 
tbe  former  section  in  charge  to  the  Jury.  Nor 
was  section  4442  of  the  Code  applicable^  Des- 
ignating the  offense  as  "forgery.**  even  It  in- 
accurate, was  immaterial.  It  was  characterised 
by  the  description,  not  by  the  name  given  to  It. 

2.  The  verdict  was  amply  snstaloed  br  the 
evidence,  and  there  was  no  error  in  refosiog  a 
new  trial. 

(Syllabus  by  the  Oonrt) 

Error  from  superior  coart,  Bibb  conntj- ; 
A.  L.  MiLLKR,  Judge. 

Pomp  Aiken  was  convicted  ot  toissrj. 
and  brings  error.  Affirmed. 

M.  O.  Bajne  and  J.  R.  Cooper,  for  plaio- 
tlff  In  error.  W.  H,  fWtou.  Sol.  Oen.,  for 
the  State. 

Lumpkin,  J.  There  were  two  counts  in 
the  indictment.  The  flrst  charged  the  ac- 
cused with  the  forgery  of  an  Instrument  ot 
which  the  folIowlDg  Is  a  eopy;  **Novem- 
ber27, 18V1.  Mr.  J.  S.  Vinson:  Please  let 
the  bearer  have  three  dollars,  and  I  will 
pay  you  Monday.  Oblige  a  friend.  J.  S. 
Rbnfbor.  "  The  second,  calling  tbe  ntfenae 
"forgery, "charged  the  accused  with  de- 
signedly attempting,  by  color  ot  theabove 
copied  instrument,  designated  as  a  coun- 
terfeit letter  or  writing,  and  fully  set  forth, 
to  ohtnln  from  one  Vinson  three  dollars, 
with  Intent  to  defraud  him  of  the  money, 
bat  that  tbeaecnaed  fan<*d  In  the  perpetra- 
tion of  the  offense.  A  conviction  was  bad 
on  tbe  second  count,  and  the  evidence  am- 
ply sustained  the  verdict.  Besides  tbe  uhu- 
ai  grounds  that  tbe  verdict  was  contrary 
tu  law,  evidence,  etc.,  error  wbd  assigned 
on  a  charge  ot  tbe  conrt.  in  effect,  stating 
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to  the  Jary  that  the  eecond  count  was 
liBBed  npon  section  4455  ot  the  Code,  which 
relates  to  deslRnedly  obtaluiDX  money,  or 
othar  tblngH  ol  valae,  with  lutent  to  dc- 
fraod,  by  color  of  any  connteilelt letter  or 
wrltlDg.  the  aecnsed  Inalitlns  tbla  was 
error,  and  that  the  court  on^bt  to  have 
ebai^^  section  4442,  which  defines  "for- 
gery" ^nerally,  and  also  ottering;  as  true 
forged  inatrumenta,  Inclndlns  orders  for 
money  or  goods.  Under  the  rnllng  In 
Hosklns  State,  11  Oa.  92,  either  loi^InK 
or  ottering  and  publishing  as  trne  the  In- 
itniineat  set  ont  In  this  Indictment  would 
fall  properly  under  section  4442;  and.  It  the 
accused  was  charged  with  uttering,  It 
w  ould  be  necessary  to  allege  unequivocally 
that  he  ottered  the  writing  aa  true. 
Couch  T.  State,  28  Ua.  867.  In  Gibson's 
Case.  79  Oa.  844,  SS.  £.  Bep.  76.  it  was  held 
that  an  Indictment  for  forging  or  utter- 
ing as  true  an  instrument  similar  to  the 
one  In  the  prasent  indictment  should  be 
baaed  un  section  4443,  and  not  on  section 
4450,  the  latter  relating  to  notes,  bills, 
drafts,  and  checks.  This  lest  case,  huw- 
erer,  mles  nothing  as  to  cases  arising  un- 
der section  4455.  This  section  makes  fe- 
loDluaa  an  act  distinct  from  either  forgery 
or  ottering  aa  true  a  forged  paper,  ac- 
cording to  the  technical  definition  ot  these 
oflenseti.  See  remarks  by  Judge  Lttmpkin 
In  Hosfcln's  Case,  supra,  p.  102.  The  count 
upon  which  the  accnsed  In  the  present 
eaae  was  convicted  charges  him  with  at- 
tempting to  commit  the  crime  defined  In 
the  section  last  cited,  and  not  with  at- 
tempting to  forge  or  utter  as  true  the 
paper  In  question.  Conseqiiently  this  sec- 
tion, in  connection  with  section  4712,  both 
of  which  the  court  gave  la  charge,  wasap- 
pllcable.  Designating  the  offense  chained 
in  the  second  count  as  "forgery, even  If 
not  perfectly  accurate,  was  of  no  conse- 
quence, th''  description,  and  not  the  name, 
characterising  It.  We  are  not  prepared, 
however,  to  say  this  designation  was  en- 
tirely' Inappropriate.  The  attempted 
crime  belongs  to  the  same  family  as  for^ 
gery,  and  Is  dealt  with  In  the  same  divi- 
sion of  the  Penal  Code.  While  the  act  done 
WB9  not  the  fabrication  of  a  false  Instru- 
ment usually  coustltutlng  forgery.  It  Is  a 
kindred  offense,  and  even  more  closely  re- 
aemblea  the  uttering  as  trne  of  a  forged 
paper.  Aa  only  the  attempt  was  charged 
In  this  count,  it  would  have  been  better 
to  designate  the  offense  as  an  attempt  to 
commit  forgery.  If  the  word  "forgery" 
'  waa  to  be  need  at  all.  but  these  are  all  Im- 
material  matters.  The  count  was  quite 
Bofflcient  for  all  practical  porpoaea,  and 
plainly  enough  informed  the  accused  of 
the  nature  of  the  charge  against  bim. 
Judgment  affirmed. 


tn  o*.  If) 

BELL  V.  STATE. 
(Sapreme  Court  of  Georgia.   Oct  12,  1882.) 
Kdrdbb — CoHPBTBNor  Or  Jurors — Objeotiok  to 

CaTITAI.   PoirjSHlfKHT  —  BVIDINCB  —  InSTBUO- 

Tioifs— ToirrH  or  DarsNDANT. 

1.  Where  a  jnror  dik>d  his  voir  dire  had 
answered  that  he  waa  opposed  to  capital  pnaish- 
ment  in  cases  of  extreme  yonth,  and  b7  conBeDt 
of  coons^  for  the  aoewed  was  put  apoo  the 


court  as  a  trier,  and  then  stated  that  he  was 
not  opposed  to  capital  pnnlsbment,  the  coart  did 
not  err  in  allowing  counsel  for  the  state,  over 
objection,  to  interrogate  him  further,  nor  in  aet- 
tiag  him  aside  £or  cause;  the  juror  finally  ex- 
plaining that  he  was  consdeotioasly  opposed  to 
snch  punishment,  though  it  might  be  shown 
that  the  accused  was  over  the  age  of  14. 

2.  The  coart  having  placed  upon  the  state 
the  burden  of  proving  the  capacit7  of  the  ac- 
cused to  commit  crime.  If,  in  tne  opinion  of  the 
Juz7,  he  waa  under  l4years  of  age,  and  hav- 
ing charged  thus:   "You  take  ail  the  facta 

{roven  by  t>otb  sides  In  said  case,  and  all  the 
acts  going  to  establish  his  age  and  development 
and  mental  capadly,  Iiia  mental  development, 
the  facta  and  the  transaction  as  the?  throw 
light  upon  it,  what  he  did  at  the  time  and  after- 
wards, whether  immediately  afterwards  or  days 
afterwards,  everything  introduced  either  for 
himself  or  against  him,  and  determine  Intelli- 
gently for  yourselves  whether  at  the  time  of  the 
alleged  homicide  this  boy  had  reached  that  point 
where  he  knew  the  distinction  between  good 
and  evil,  and  was  amenable  to  the  law.  •  •  • 
In  trying  the  case  yon  take  all  the  evidence," — 
a  fair  construction  of  the  charge  aa  a  whole  la 
that  the  jury  should  look  to  ail  the  evidence, 
and  that  thejr  were  not  restricted  on  the  ques- 
tion of  capacity  to  evidence  which  related  to  the 
commission  of  the  offense  and  snbseauent 
events. 

S.  The  court  having  diarged  the  jury  npon 
the  general  rule  as  to  reasonable  doubt,  and 
that  this  rule  applied  "to  every  material  propo- 
sition and  p<riat  In  the  case,"  and  that.  If  the 
accused  was  under  14  years  of  age,  they  should 
acquit,  unless  they  should  find  tieyond  a  reason- 
able doubt  that  he  knew  the  dlBtinctlou  be- 
tween good  and  evil  sufficiently  to  enable  him 
to  understand  the  nature  and  consequences  of 
his  act,  the  denial  of  the  defendant's  requests 
was  not  error. 

4.  The  evidence  warranted  the  verdict. 
(SyUabos  fay  tiia  Oonrt) 

Error  from  superior  coart.  Bibb  county; 
A.  L.  Miller,  Judge. 

Willis  Bell  wasconvlctedofmurder.  His 
motion  for  a  new  trial  was  overruled, 
and  be  brlnga  error.  Affirmed. 

The  following  Is  the  otficlal  report: 

Bell  was  tried  for  the  murder  of  Wilder, 
and  was  found  gnllty.  When  tbe  case 
came  on  for  trial,  one  Jones,  being  the  sec- 
ond jaror  called,  on  bis  voir  aire  was 
asked  by  the  solicitor  general  It  he  were 
conscientiously  opposed  to  capital  punish- 
ment, to  which  Jones  replied  that  he  was 
opposed  to  capital  punishment  Incases 
of  extreme  youth,  and  thereupon  the 
state  proposed  to  put  tbe  Juror  on  tbe 
court  as  a  trier.  Defendant's  counsel  ob- 
jected to  this,  which  objection  was  over- 
ruled, and  then  coanselfordefendantwltb- 
drew  any  objection  to  the  court  or  solic- 
itor general  interrogating  the  Juror. 
Thereupon  the  court  permitted  the  solici- 
tor general  to  question  tbe  Juror  further, 
and  the  solicitor  general  asked  him  If  he 
were  conscientiously  opposed  to  capital 
punishment,  to  wbicb  the  Juror  replied 
he  was  not.  The  solicitor  general  then 
proceeded  to  ask  bim  other  questions,  to 
which  defendant's  counsel  objected,  upon 
tbe  ground  that  the  Juror  bad  qualified 
himself.  The  court,  over  the  objeetiou, 
permitted  tbe  aoUcltur  general  to  ask  tbe 
Jnror  thefoUowlngquestions.  and  the  Juror 
to  answer  them,  to  wit:  "Question.  Ex- 
plain what  you  mean  by  answering  the 
question  first  propounded  to  yon.  An- 
swer. I  mean  where  tbe  youth  la  aufflclent 
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lo  IDT  mlod  to  preclndo  tbe  neceHSltT  for 
capital  punt8bment.  AccordlDg  to  my 
jDdKment,  I  ehoold  be  In  favor  of  imprii- 
onmpDt  for  life.  Q.  8appose»  as  a  matter 
of  law,  that  over  the  age  of  fourteen 
years  all  penK^na  are  rasarded  as  compe- 
tent to  commit  crime,  and  soppose  It  was 
shown  the  defendant  was  over  fourteen 
years  of  age,  and  that  was  the  only  mat- 
ter in  the  case,  would  yon,  under  thoee 
circumstances,  be  opposed  to  capital  pun- 
ishment, provided  be  was  over  fourteen 
and  under  flrtenn  years?  A.  T  would  be 
Inclined  to  recommend  him  to  mercy. 
Q.  Would  yon  be  cniuclentloualy  opposed 
to  capital  punishment— or  to  bang  him— 
under  those  circumstances?  A.  I  think  I 
would.  It  is  BO  near  what  I  call  youthful 
age,  I  think  I  would  be  conscientiously 
Opposed  to  it."  Thereupon  the  court 
stood  the  Juror  aside  for  cause,  to  which 
defendant's  eoonsel  objected  tbattbeja- 
rorwas  not  incompetent  for  caase,.and 
shonld  not  be  stood  asldq.  To  the  ruliuRs 
lo  standing  the  juror  aside,  permitting 
the  state  to  put  bim  on  the  court  as  a 
trier,  and  Id  permitting  the  state  to  ask 
him  any  further  qneatlons  after  bo  bad  an- 
swered that  be  was  not  conscientiously 
opposed  to  capital  punishment,  defend- 
But  excepted  petifteate  lite,  and  as  to 
these  rulings  assigns  error  in  bis  final  bin 
ot  exceptions.  He  moved  for  a  new  trial, 
ills  motion  was  overruled,  and  to  this, 
also, 'he excepts.  The  motion  contains  the 
general  grounds  that  the  verdict  was  con- 
trary to  evidence,  against  the  evidence, 
and  decidedly  and  strongly  against  the 
weight  ot  tbe  evidence.  Also  that  the 
Jury  failed  and  refused  to  give  the  pris- 
oner tbe  benefit  of  that  reasonable  doubt 
to  which  the  defendant  lo  every  criminal 
case  under  the  law  Is  entitled.  Also  be- 
cause the  court  erred  In  chai^ng:  "You 
take  all  the  tacts  proven  by  both  sides  in 
said  case,  and  all  tbe  facts  going  to  es- 
tablish bis  age  and  development  and  men- 
tal capacity,  his  mental  development,  tbe 
facts  and  the  transaction  as  they  throw 
light  upon  it,  what  he  did  at  the  time  and 
afterwards,  whether  ImmeAlately  after- 
wards or  days  afterwards,  everything  in- 
trodnced  either  for  himself  oragalnst  bim, 
and  determine  Intelligently  for  yourselves 
whether  at  the  time  of  tbe  alleged  homi- 
cide this  boy  bad  reached  thatpoint  where 
be  knew  the  distinction  between  good  and 
evil,  and  was  amenable  to  the  law.  *  De- 
fendant insists  that  this  charge  was  error, 
and  was  calculated  to  prejudice  and  did 
prejudice  him  and  his  cause  before  the  Ju- 
ry: (1)  Because  It  laid  stress  upon  what 
defendant  did  at  the  time  and  afterwards, 
whether  Immediately  afterwards  or  days 
afterwards;  (2)  beeansetbe  charge  placed 
prominently  before  tbe  Jury  tbt  conduct  of 
the  defendant  at  tbe  time  of  tbe  homicide 
and  afterwards,  and  did  not  give  equal 
prominence  and  detail  to  what  he  did  be- 
'ore  the  homlulde  as  illustrative  of  his  de- 
velopment and  mental  capacity;  (8)  be- 
cause the  ebarge  was  caleuliBted  toand  did 
Impress  the  Jury  with  the  Idea  that  what 
t^e  defendant  did  at  the  time  of  the  homi- 
cide and  afterwards  was  entitled  to  more 
and  greater  consideration  in  determining 
bis  mentaldeTelopmantandeapadtj  than 


what  he  did  at  any  otber  ttsae;  (4>  be- 
cause the  charge  was  calculated  toand  did 
Impress  tbe  Jnry  with  the  idea  that  tbay 
were  to  look  at  thebomle]de,andtbe  taets 
connected  with  It,  as  throwing  more  light 
upon  tbe  mental  eapaeity  of  tbo  daland- 
aot  than  any  otber  dreurastanee  In  tba 
case.  Error  in  refusing  to  charge  tha 
following  written  requests:  "The  de> 
fendaut  in  this  case  Insists  that  at  the  time 
of  the  alleged  commiaaion  of  the  erlme 
charged  he  was  under  fourteen  years  ol 
age.  This  the  state  denies,  and  insists 
that  be  was  over  fourteen  years  of  aget 
Now,  I  charge  yon  that  If,  alter  a  consid- 
eration ot  tbe  evidence  In  this  case,  there 
should  be  any  reasonable  doubt  upon, 
your  minds,  growing  out  ot  tbe  evidence 
or  want  of  tbe  evidence,  as  to  tbe  age  of 
tbe  defendant  at  tbo  time  ot  tbe  alleged 
commission  ot  tbe  otiense  with  wblch  he 
stands  charged,  tben  it  would  be  your  do- 
ty to  give  tbe  drtendant  the  benefit  of 
such  doubt,  and  to  fix  his  age  under  four- 
teen years.*  "Before  the  Jury  can  find 
that  this  defendant  bad  ttaat  knowledge 
ut  the  distinction  between  good  and  evil 
which  Is  required  under  the  laws  of  Qeor- 
gla  to  make  bim  criminally  responsible 
tor  tbeeommlssloo  of  tbe  alleged  oftenas 
of  which  be  ataads  cbarged,  yon  moat 
be  satisfied  beyond  any  reasonable  doubt 
that  tbe  defendant  understood  the  nature 
and  tbe  consequence  of  the  crime  charged 
against  him,  provided  tbe  Jury  shall  de- 
termine, from  the  evidence,  that  be  was 
under  fourteen  years  ot  age  at  the  time 
of  the  alleged  commlHslon  of  the  crime 
wltb  wblch  be  stands  charged.**  "In  or- 
der lor  the  state  to  show  that  the  defend- 
ant knew  good  from  evil,  evidence  most 
be  Hubmltted  for  your  consideration  wblch 
shall  support  and  clearly  prove  such 
knowledge.  The  tact  of  the  homicide  is 
not,  of  itself,  Rufilcient.  nor  Is  the  prdot  of 
flight  suBloleut.**  Tbls  request  to  charge 
was  given  In  connection  with  tbe  otbpr 
requests  to  charge  upon  tbe  age  dt  tbe 
defendant;  bis  age  being  one  of  the  Issue* 
In  tbe  case. 

W.  DesaH  a,  M.  D.  Joaea,  and  W.  L.  Oraw, 
for  plaintiff  in  error.  IV.  H.  faftoa,  Sol. 
Qen.,  for  the  8tate. 

Pbb  Curiam.  Judgment  afflnned. 


BAST  TONNBSSBB,  T.  *  O.  T£t.  GO. 
THBUa. 

(Bapreme  Court  of  Georgls.  Oct  17.  tS&SL) 
SxscnriOK — Atfidatit  or  Illbqalitt. 

An  sffidavit  of  illegality,  aUeging  that  a 
11.  fa.  levied  apoo  proper^  of  the  defendant  la 
proceeding  illegally,  "oecause  tbe  defeodant  has 
Deen  garniflhed  for  tbe  debts  due  by  the  plain- 
tiff in  the  state  of  Tennessee,  and  panoaat  to 
this  gamishmentj  legally  laed  oat,  the  defend- 
ant paid  the  debts  of  tbe  plaintiff  in  a  snm 
greater  than  the  amount  for  which  the  fl.  fiu  Is 
faaned  in  this  case,"  was,  on  motloD  of  eoaoBel 
for  the  plaintiff,  praperlj  dismissed.  Tbe  affida- 
vit, ailing  nothing  concerning  the  validity  of 
the  gamiafiment  except  that  It  was  "l^ally 
seed  out,"  and  falling  entirdr  to  state  that  any 
judgment  whatever  was  rendered  thereon,  pre- 
sents no  legsl  obstacle  to  the  eoQectltm  of  plsin- 
tiiTs  fi.  fa.   If  Its  pnxpOBs  was  to  set  op,  as  a 
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defenae  astlnik  fl.  Cr.,  tiw  ptrment  of  moo- 
ej  due  tbe  jlaiiiaff  npoa  a  raUd  jadnneut  legal- 
ly rendered  in  ganushment  proceediQgi  in  an- 
other state,  the  jadgment  itsdf  should  faan 
been  iileadea,  irlth  pro^r  allegattone. 
(S^Oabua  Iqr  the  Oonrt.) 

Error  frum  superior  court,  Fulton  conn- 
tj:  H.  J.  Clarkb,  Judffe. 

Fieri  ikeJuB  In  taror  of  James  M.  Theus 
agatnat  tbe  East  Tennessee,  Virginia  & 
Georgia  Railway  Company.  Defendant 
Died  an  affidavit  of  UlegaUty,  which  tbe 
coart  dismissed,  and  defendant  brings 
error.  Afflrnied. 

Tbe  following  Is  the  official  report: 

Tbe  grounds  of  illegality  were  as  fol- 
lows; tbe  flnt  two  being  abandoned  in 
tbe  anpreme  eonrt,  and  only  the  third 
relied  on:  (1)  Tbe  S.  A.  was  levied  on 
coiglne  No.  ORt,  In  the  shops  of  defendant, 
for  work  done  upon  said  engine,  and  the 
lien  of  plaintiff  has  not  been  recorded  as 
the  law  requires  in  cases  where  the  plain- 
tiff baa  parted  witb  the  poaseesIoD,  said 
engine  being  now,  as  It  has  alwayH  been. 
In  poflseaalon  of  defendant;  (3)  because 

Klatntiff  did  not  do  the  amount  of  work 
»r  which  the  S.  fa.  has  been  sued  upon 
tbe  engine  levied  upon,  but  did  upon  said 
engine  work  to  the  amount  of  about  $29 
only ;  (S)  the  proceeding  Is  Illegal  and  Im- 
proper, because  defendant  has  been  gar- 
nished for  the  debts  due  by  tbe  plaintiff 
in  tbe  state  of  Tennessee,  and  pursuant 
to  this  garnishment,  legally  aned  oot,  the 
defendant  paid  the  debts  of  tbe  plaintiff 
In  H  Bum  greater  than  the  amount  for 
which  the  U.  ib.  Issued  in  this  ease,  de- 
fendant being  the  same  road  and  the 
same  corporation  In  East  Tennessee  and 
in  Georgia,  belon^ng  In  both  states  to 
the  same  company,  and  chartered  by  the 
respective  atates  as  the  same  company, 
and  Is  tbe  same  company  In  both  states. 
The  affidavit  of  llleeallty  concladed  as 
follows  **  All  of  which  this  defendant  oro- 
poses  to  verify  and  prove.  T.  C.  Nolan, 
Law  Agent  of  tbe  Ea8tTenneiiaee,Virglala 
ft  Georgia  Railway  Company.  Swocn  to 
and  snbscrlbed  before  me,  March  5, 1890. 
O.  H.  Tamhbb,  Clerk  Supr.  Court."  The 
record  does  not  contain  tbe  affidavit  for 
Toreelosore  of  the  lien,  and  the  execution 
does  not  state  lor  what  it  Issued.  It  was 
for  the  sum  of  f  111.07  principal,  and  6G 
cents  Interest,  with  coats. 

Dors^, Brewster  Jt  Howell,  tot  plaintiff 
in  error.  Oseor  Parker,  for  d^endanfc  la 
error. 

Fbb  Cvmuu.  Jodgment  affirmed. 


(N  G*.  oi) 

Cmr  OF  ATLANTA  st  SL  t.  ANDBRSON. 

(Supreme  Goort  of  Geor^  Oct  14, 1882.) 
DiSHisSAL— New  Thial— Bffbct— Ditobob. 

1.  Where  a  stdt  for  daiaages  was  Inon^t 
Jointlr  againet  a  ciQr  and  bd  indiTldn^  and 
an  order  was  passed  diamissing  the  action  as  to 
the  city  "becanse  the  declaration  shows  no 
cause  of  action  against  tiiat  defendant,"  and  a 
Tcrdlct  was  rendered  fn  favor  of  the  other  de- 
fendant, the  granting  of  a  new  trial  at  the  In- 
stanee  ot  the  plaiatlff  does  not  reopen  the  ease 
Bcalasttha  eit7. 

IlTwo  eonenxziag  verdicts  haring  bsMi 
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mdsred  In  a  dlv<me  ease  bnmidht  hr  the  wUe^ 
each  finding  a  total  divorce  between  uio  parties, 
and  the  lattnr  (returned  since  the  adoption  of 
the  present  conHtitntion)  being  silent  as  to  the 
rights  and  disabilities  of  the  parties;  and  a  sec- 
ond marriage  between  the  same  pardes  having 
been  sobaeqaently  solemnised,  after  which  the 
wife  broaght  another  aoit  for  divoroe  against 
her  hosband  to  dissolve  the  seoond  marriage, 
ai>on  a  groand  different  from  that  on  which  the 
first  snlt  was  Instituted;  and  in  the  second  case 
two  verdicts  of  div<a-ce  In  the  usual  form  were 
rendered,  the  latter  relieving  the  defendant  of 
his  disabillttes,  followed  by  a  decree  in  accord- 
ance therewith,— whatever  may  have  been  the 
legal  etteet  of  the  proeeedlngs  in  the  first  case 
as  to  the  husband's  right  to  marrr  again,  the 
verdicts  and  decree  in  the  second  case  dissolTed 
all  marriage  ties  whatever  between  these  par- 
ties, and  relieved  the  buBband,  so  far  as  his 
marriage  or  either  of  them  with  tills  wonfan 
was  concerned,  from  all  disability  to  marry 
again. 

S.  The  ooort  having  charged.  In  effect,  that, 
as  a  result  of  the  proceedings  in  the  first  di- 
vorce case,  the  defendant  was  under  legal  dis- 
ability to  marry,  and  could  not  lawfully  marry 
the  aame  woman,  and  that  the  decree  in  the  sec- 
ond divorce  suit,  relieving  him  of  his  disability 
to  marry,  did  not  relieve  nim  of  the  original  dis- 
abilit7,  and  oonseqnently  his  attempted  mar- 
riage with  the  plaintiff  after  the  granting  of  the 
second  divorce  did  not  create  between  uem  the 
relation  of  husband  and  wife,  and  upon  his 
death  she  did  not  beonne  Us  widow,  rightly 
corrected  the  errors  thus  committed  by  granting 
anewtriaL  ^ 
(SyOabua  by  the  Goort) 

Error  from  superior  court,  Fulton  coun- 
ty;  M.  J.  Glarsb,  Judge. 

Action  by  Susan  A.  Anderson  against 
the  city  of  Atlanta  and  one  Maboney. 
The  action  was  dismissed  as  to  the  city, 
and  verdict  was  rendered  for  Maboney. 
A  new  trial  was  granted  on  platntlEf's  mo- 
tion, aDddeleudants  bring  error.  Affirmed. 

Joba  H.  Ooodwln  and  J.  A,  Aaderaoo, 
tor  plaintiOs  in  error.  Joa.  B.  8mUb  and 
Geo,  S.  TboajM,  tor  defendant  In  error. 

LuupKiN,  J.  1.  Tbe  city  of  Atlanta  and 
one  Maboney  having  been  sued  Jointly  for 
an  alleged  tort,  and  tbe  court  having  dis- 
missed the  action  ae  to  tbe  city  on  the 
ground  that  "the  declaration  ahowa  no 
cause  of  action  against  that  defendant, " ' 
thia  was  an  adjudication  that  under  tbe 
facta  set  forth  In  the  declaration  there 
could  be  no  lawful  recovery  against  tbe 
city  by  the  plaintiff.  It  does  not  appear 
that  any  exception  to  this  action  by  tbe 
court  was  In  any  manner  taken  by  tbe 
plaintiff,  and  the  Judgment  rendered  Is 
binding  and  conclnslve,  and  must  so  i». 
main,  unless  legally  reversed  or  set  dslds;. 
This  manifestly  would  not  result  from  set- 
ting aside,  on  theplaintltt's  motion,  a  ver- 
dict in  favor  of  Maboney,  against  whom 
alone  tbe  case  proceeded  after  it  was  dis- 
missed as  to  the  olty.  Granting;  the  new 
trial  simply  left  the  case  as  U  was  before 
tbe  verdict  was  rendered,  and,  as  It  then 
stood,  tbe  Judgment  of  the  conrt  had  elim- 
inated the  city  from  the  case. 

2  and  S.  The  facts  of  this  casetumlsh  an- 
other Instance  of  those  strange  complica- 
tions In  human  affairs  which  arecoostaot- 
ly  belDg  brough  t  to  the  attention  of  tbe 
courts.  Two  casM  haveeome  before  us  In 
one  week  in  which  It  appeared  that  two 
couplea  had  been  twice  mvried  and  twice 
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divorced  from  eaeh  other.  In  the  present 
eane,  we  find  that  a  man  and  a  woman 

were  married,  and,  after  living  together 
lor  some  time,  she  obtained  a  divorce  from 
him  un  tbe  gruuud  ol  cmel  treatment. 
Berenlt  was  brought,  and  one  verdict  aa- 
tborislnga  total  divorce  was  rendered, b»- 
fore  the  adoption  of  the  pnaent  conetltn- 
tlon.  The- second  verdict  was  returned 
after  thiaeonatltntlon  went  into  effect,  and 
connequently  It  was  tbe  dnty  of  tbe  Jury 
reudertng  that  verdict  to  determine  tbe 
rights  and  disabilities  of  the  parties. 
Code.  S  5166.  This  verdict,  however,  sim- 
ply found  In  tbe  usual  form  In  favor  of  a 
total  divorce,  and  was  silent  as  to  wbeth> 
er  or  not  the  defendant  should  again  be 
Bllowed  to  marry.  Undoubtedly,  It  se- 
cnred  this  prlrll^  to  tbe  plaintiff;  but 
under  the  law  as  heretofore  understood 
and  practiced  in  this  state,  we  are  Incllued 
to  think  It  left  the  defendant  under  disa- 
bility to  marry,  and  that  this  diBabllity 
prevented  hia  again  marrying  the  wife 
Inst  divorced,  or  any  other  woman.  See 
Oobb,  Dig.  p.  22S;  Code  1868,  $1688.  While 
this  state  of  affalni  existed,  these  parties 
became  reconciled,  aod  concluded  to  try 
together  another  matrimonial  venture. 
Accordingly,  a  secuiid  marriage  was  again 
solemnised  between  them  lu  due  form  of 
law,  but  the  course  of  wedded  bliss  was 
again  disturbed  by  tbe  Intemperance  of 
the  husband,  so'the  wife  brought  another 
suit  for  divorce  against  blm  expressly  to 
dissolve  the  second  marriage,  the  groond 
this  time  being  habitual  Intoxication.  In 
this  case  there  were  two  verdicts  In  prop- 
er form  autboridng  the  granting  of  a  to- 
tal divorce,  and  tbe  latter  relieved  the  de- 
fendant of  his  disabilities,  and  was  con- 
firmed by  a  decree,  nnder  the  terms  of 
which  he  could  again  marry.  His  mind 
donbtlesB  not  having  been  directed  to  the 
uncertainty  In  this  respect  arising  from 
the  proceedings  in  tbe  first  divorce  case, 
and  conceiving,  we  are  quite  sure,  that  he 
had  an  undoubted  right  to  enter  into  an- 
other matrimonial  partnership,  he  mar- 
ried another  woman,  who  survived  him. 
She,  twltevlng  herself  to  be  his  lawful 
widow,  and  attributing  his  death  to  the 
wrongful  and  tortious  conduct  of  the  de- 
fendants In  this  case,  brought  her  action 
against  tbem  for  the  Injury  which  she  al- 
leges was  thus  done  to  her.  At  the  very 
threshold  she  was  met  by  the  contention 
that  she  was  not  tbe  widow  of  the  de- 
ceased, therefore  had  no  legal  Interest  in 
his  life,  and  had  sustained  In  his  death  no 
damagefor  which  she  could  lawfully  make 
another  liable.  We  have  examined  the 
case  with  considerable  care  and  patience, 
and  have  anxlouely  studied  many  author- 
ities bearing  upon  the  various  questions 
arising  npon  the  law  applicable  to  tbe 
marriage  and  divorce  proreedlngs  above 
mentioned.  Wehave  found  none  precisely 
applicable  to  the  facts  of  the  case  with 
which  we  ate  now  dealing,  but  our  conclu- 
sion is  that,  no  matter  what  effect  the 
final  verdict  In  tbe  first  divorce  case  may 
have  had  upon  the  defendant's  right  to 
.marry  again,  the  second  verdict  In  the  last 
ease  dtasolved  all  marriage  ties  whatever 
between  falmand  this  woman,  and  left  him 
free  to  mansr  aiKaln.   It  Is  tme  the  second 


soft  was  exprendy  bmnght  only  to  dis- 
solve the  saeond  marriage;  bat  it  was  the 

right  of  tbe  parties  to  that  case,  and  of 
tbem  alone  of  all  the  people  In  the  world, 
to  have  submitted  to  the  Jury  tbe  question 
as  to  whether  or  not  the  defendant  should 
be  relieved  of  his  disabilities.  In  tbe  exer- 
cise of  this  right  the  plaintiff,  had  she 
chosen  to  do  so,  might  have  asked  the  Jury 
to  refuse  this  privilege  to  tbe  defendant; 
and  she  could  have  alleged  and  proved,  as 
reasons  why  they  should  so  refuse,  all 
facts  pertinent  to  this  issue,  among  which 
would  be  the  former  divorce  and  tbe  fail- 
ure of  the  Jury  to  declare  that  he  might 
marry  again.  No  human  being  other  than 
tbe  plalntm  bad  any  legal  Interest  In  pre- 
venting tbe  second  Jury  In  tbe  last  case 
from  relieving  the  defendant  ot  bis  disabil- 
ities. Therefore  she  Is  bound,  not  only  by 
what  she  did  plead  and  prove,  but  by 
what  she  mighthave  pleaded  and  proved; 
and  consequently,  we  think  the  effect  of 
the  final  verdict  and  decree  was  an  adjudi- 
cation that,  so  far  as  this  woman  was 
concerned,  the  defendant  was  absolutely 
set  free.  Of  course,  we  do  not  mean  to 
say  no  question  of  public  policy  Is  involved 
In  such  proceedings,  or  that  the  same 
should  not  have  due  weight  with  tbe  Jury, 
but  none  but  the  parties  bdore  the  court 
would  have  any  right  to  Invoke  that  pub- 
lic policy,  or  by  pleading,  evidence,  or 
argument  endeavor  to  give  It  force  In  a 

g articular  case.  In  the  case  before  us,  we 
ave  no  doubt  It  was  the  Intention  of  the 
Jury  to  make  theseparatlon  between  these 
parties  absolute  In  all  respects.  Whether 
they  knew  or  did  not  know  nf  the  former 
divorce  pruceedlnge,  they  had  this  man 
and  this  woman  before  them,  and  It  waa 
their  purpose,  we  are  sure,  not  only  to  an- 
nul the  marriage  with  which  they  were 
dealing,  but  to  leave  both  parties  at  liber- 
ty to  marry  again  in  the  future.  It  waa 
not  denied  by  the  learned  counsel  for  the 
plaintiffs  In  error  that  the  second  mar- 
riage, whether  lawfully  contracted  or  not, 
bad  in  all  respects  been  completely  set 
aside,  but  bis  contention  was  tbnt  tbe  dis- 
abilities imposed  upon  the  husband  bythe 
first  divorce  proceedings  were  still  banging 
over  him  when  he  sought  to  contract  a 
eecond  marriage;  that  being  under  a  dls- 
ahlllty  to  marry  again,  he  had  no  better 
rlgbt  to  remarry  tbe  woman  from  whom 
he  had  been  divorced  than  to  marry  any 
other  woman;  and,  therefore,  hia  second 
marriage  with  bla  first  wife  had  been  ille- 
gally contracted,  and  was  absolutely  void. 
Whether  this  was  so  ornot,  we  think  that 
a  fair  and  reasonable  vlaw  nf  the  whole 
situation  leads  to  tbe  conclusion  we  have 
reached,  that  this  man  and  woman  were 
completely  and  finally  separated  by  the 
proceedings  in  the  second  divorce  case, 
and  that,  as  a  result  thereof,  the  matri- 
monial chain  between  them  was  effectual- 
ly severed  as  to  the  entire  past,  leaving  uo 
future  disability  npon  either.  Thechargo 
of  the  court  (the  substaure  of  which  la 
stated  In  the  third  headnote)  was  in  con- 
flict with  the  views  herein  expressed;  and 
tbe  able  Judge  who  made  It  becoming  sat- 
isfied, npon  reflection,  that  It  was  errone- 
ous, properly  corrected  hia  own  error  by 
granUng  a  new  trial.  Jodgmentafflrmea 


Digitized  by 


Google 


HOVIS  flL  BIGHMOND  A  D.  B.  Oa 


211 
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HOVIS  T.  BIOHMOND  &  D.  B.  CO. 
(Bivnm*  Oonrt  «f  Geragia.  Oct  17, 1802.) 
HTboliobkob  ov  Fbllov  Sbrtant. 
The  ease  bdog  broaght  under  the  law  of 
South  <^ut>lina,  -v^ere  the  commoD-Iaw  rule  pro- 
Tail*  as  to  the  Uabilitr  of  a  master  for  Injuries 
caused  to  His  servant  07  the  nedigenee  of  a  fel- 
low-serrant,  the  court,  under  tne  facts  alleged 
in  the  declaration,  did  not  err  in  sustaining  the 
demorrer  on  the  ground  that  no  cause  of  action 
was  set  out  thwan. 

(Syllabus  by  the  Gouit> 

Error  from  city  court  of  Atlanta ;  How- 
ard Van  Epp8,  JucIkb. 

Action  by  Nannie  HotIb,  widow  nnd 
administratrix  of  Frank  Hovla,  sains  on 
her  own  behalf  and  on  behalf  of  the  parent 
and  only  child  of  Frnnk  Hovis,  against  the 
Riehniond  &  Danville  Ballroad  Company 
for  damages  for  the  wrongful  death  of 
FrankHuvla.  A  demurrer  totheamended 
declaration  was  sustained,  and  plaintiff 
brlngn  error.  Affirmed. 

The  followlng'ls  the  official  report: 

MrH.  Hovls,  temporary  administratrix 
of  Frank  Bovla,  suing  for  the  benefit  of 
herself,  the  widow  of  Frank  HotIs.  and  of 
bis  parent,  and  onecblld  left  by  blm,  said 
Frank,  brought  ber  action  In  the  city 
court  of  \tlanta  against  the  rallrnud  com- 
puny  for  damages  from  the  homicide  of 
Frank  Uorls.  The  declaration  was  de- 
murred to,  and,  after  an  amendment  to 
the  declaration  had  been  allowed,  the  de- 
murrer  was  renewed,  nn  the  ground  that 
no  anfflclent  cause  of  nutlon  was  set  forth, 
and  It  was  sustained,  to  which  ruling 
plaintiff  excepts.  Tbe  declaration  alleged 
that,  under  the  statute  lawof  South  Caro- 
lina, It  was  provided  that  whenever  the 
death  of  a  person  should  be  caused  by  tbe 
wrongtni  act,  n^lect.  or  default  of  anoth- 
er, and  the  act,  neglect,  or  default  was 
sncb  as  wonld.  It  death  had  not  ensued, 
have  entitled  the  party  injured  to  mala- 
tain  ah  action  and  recover  damages  In  re- 
spect thereof,  then,  and  In  every  such  case, 
tbe  person  or  corporation  who  wonld 
have  been  liable  It  death  bad  not  ensued 
should  be  liable  to  an  action  for  damages, 
notwithstanding  the  death  of  tbe  person 
Injured,  altboogb  tbe  death  ehonld  have 
been  cansed  nnder  such  circumstances  as 
made  the  killing.  In  law,  a  felony.  Fur- 
ther, that  every  such  action  should  be  for 
the  benefit  of  tbe  wife,  husband,  parent, 
and  children  of  the  person  whose  death 
should  have  been  so  cansed.  and  should 
be  brungbtby  or  in  the  name  of  the  ex- 
ecntor  or  administrator  of  sncb  person, 
and  In  every  such  action  the  jury  might 
give  each  damages  as  they  thought  pro- 
portioned to  tbe  injury,  resulting  from 
such  death,  to  the  parties  respectively  for 
whom  and  tor  whose  benefit  such  action 
should  be  brought,  and  the  amount  recov- 
ered should  be  divided  among  tbe  before- 
mentioned  parties.  In  sncb  shares  as  they 
would  bare  been  entitled  to  it  tbedeceased 
bad  died  Intestate,  and  the  amount  recov- 
ered had  been  personal  assets  of  his  or  her 
estate.  Farther,  provision  was  made  as 
to  when  such  actions  must  be  brought, 
etc.,  not  material  here.  Tbe  sections  of 
the  statntee  of  South  Carolina  making  the 


provisions  above  mentioned  were  cited  In 
the  declaration.  The  declaraMon  further 
alleged  tbat  the  railroad  company  oper- 
ated a  railroad,  and  bad  depots,  agents, 
and  officers  In  Fulton  county,  Qa.,  and  Its 
principal  place  of  business  In  Oeurgla  In 
that  connty ;  that  on  December  8,  1S90, 
petitioner's  intestate  was  employtd  by  It 
as  a  brakeman,  and  under  such  employ- 
ment had  position  asfrontbrahemun  on  a 
freight  train  of  defendant,  conHlstlng  of  27 
cars  and  the  engine,  which  was  on  the 
track  of  defendant's  railroad  In  South 
Carolina;  that  between  8  and  9  o'clock  p. 
H.  of  tbat  day,  when  the  train  reached  a 
point  mentioned  where  tbe  track  was  on 
an  embankment,  and  was  coming  down 
grade,  petitioner's  intestate  being  in  bis 
proper  place  oirthe  train  In  the  discbarge 
of  his  duty,  eight  cars  of  the  train,  com- 
mencing with  the  ninth  one  from  the  en- 
gine, were  suddenly  thrown  from  the  track 
and  Into  the  ditch  beside  it,  and  he  was 
thrown  from  his  position  on  one  of  said 
cars  and  killed;  that  he  died  intestate; 
that  he  was  entirely  tree  from  fault  and 
n^llgence  In  and  about  tbe  wreck  that 
caused  bis  death ;  and  that  tbe  same  was 
caused  by  and  resulted  from  tbe  negli- 
gence of  defendant,  Its  agents, officers,  and 
rppresentatives,  in  the  manner  iu  which 
tbe  train  was  loaded,  made  up,  and  fur- 
nished the  crew  thereof  by  the  company, 
its  agents,  and  officers  for  transporta- 
tion: In  the  character  and  sort  of  the 
coupling  and  brake  machinery  and  appa- 
ratus on  tbe  eight  derailed  cars  and  those 
behind  them  In  tbe  train  furnished  by  the 
company;  In  the  control  and  manner  ot 
the  control  and  running  of  the  train  by 
tbe  conductor  thereof,  tbe  agent  and  rep- 
r^entative  ot  the  company:  and  In  the 
manner  of  eoutroUlng  the  speed  of  the 
train  by  the  engineer,  the  ngent  and  rep- 
resentative ot  the  company.  The  decla- 
ration further  alleged  that  tbe  defendant 
was  negligent  In  the  loading  and  make- 
up of  tbe  train.  In  this:  while  the  engine 
and  first  eight  cars  were  supplied  with  sir 
brakes  and  proper  machinery  tor  operat- 
ing them,  tbe  care  following,  Including 
the  eight  derailed  care,  bad  only  ordinary 
hand-brake  apparatus  and  conpling  nia- 
ehlnery  in  the  train.  Further,  tbat  tbe 
conductor  was  negligent  In  the  control  of 
the  train.  In  this:  that  he  failed  to  direct 
and  require  tbe  engineer.  In  applying  tbe 
air  brakes,  to  do  so  irradually  and  gener* 
ally;  and  that  tbe  engineer  was  negligent 
In  that  he  applied  the  air  brakes  too  sud- 
denly and  witboat  care.  The  declaration 
also  alleged :  The  train  was  approaching 
Oreenvllle,  was  very  near  defendant's 
yards,  and  was  being  checked  up  for  tbe 
purpose  ot  stopping.  Petitioner's  Intes- 
tate was  not  a  fellow  servant  with  the 
servants  and  agents  aforesaid.  He  did 
not  know  ol  tbe  negligence  of  the  com- 
pany aforesaid,  and  the  wreck  happened 
and  bis  death  was  caused  without  fault 
on  his  part,  by  the  negligence  ol  defend- 
ant as  aforesaid ;  and  he  could  not  by 
the  ezerdse  of  ordinary  care  have  avoided 
the  consequences  to  himself  of  the  defend- 
ant company's  negligence.  The  declara- 
tion alleged  tbe  age,  life  expectancy,  etc.. 
ot  deceased,  and  tbat  tbe  railroad  ot  de- 
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tendant  reached  contlnnoaaly  from  Atlan- 
ta, Ga.Jnto  SoQtta  Carolina.  The  amend- 
ment alleged  that  the  makeup  and 
loading  of  the  train,  as  upeclfled,  was  neg- 
ligent and  wrong,  and  contributed  to  and 
caused  the  wreck;  that  petitioner's  Intea* 
tate  did  not  know  of  such  negllEenca, 
nor  that  the  eame  was  an  Improper  and 
negligent  way  In  which  to  make  op  and 
load  a  train;  and  that  the  same  was 
made  up  and  loaded  by  another  depart- 
ment of  d^endant,  with  which  iDtestato 
bad  no  connection,  and  was  fumistied  to 
the.  train  crew  by  defendant  as  aforesaid. 
Also,  that  Intestate  was  Ignorant  of  the 
n^lisence  alleged  as  to  the  brake  and 
coupling  machinery  aa  uaed  in  the  makeup 
of  the  train,  and  iKOorant  that  such  was 
an  improper  and  wrong  way  in  which  to 
distribute  the  cars  so  supplied  with  such 
machinery. 

Reld  A  Stewartf  lor  plaintiff  in  error. 
Burrow  AJ&cksoa,  for  defendant  In  error. 

PsR  CoBiAM.  Jodgment  affirmed. 


(W  Oa.  ttl) 

KiOUMOlID  &  D.  B.  Oa  T.  DIOKUT. 
OSuprssM  Oonrt  of  Georgia.  Oct  24^  1892.) 
V&STBB  AKD  Sbbtaht  —Depkotite  Uaobimbbt— 

1.  The  allegation  In  the  decfarstion  that 
**the  defendant  wa*  neellKent  in  not  proriding 
proper  mles  and  orders  tor  the  transaction  (U 
Inunness  in  its  yards"  was  not  ■ustained  by  the 
erldenoe. 

2.  There  Is  no  negUgenos  in  the  constmo 
tlon  of  machinery  which,  when  properly  oaed  In 
tiie  ordinary  manner,  is  safe  under  all  condl- 
tiona  which  will  probably  arise  in  any  and  er- 
ery  Instance  of  snch  ase.  Henoe,  althongb  It 
may  have  a  defect,  yet,  If  tiiat  defect  be  one 
which  does  not  interfere  with  Its  safe  and 
proper  nae  with  reference  to  the  purpose  for 
whidi  it  was  constmcted,  an  injury  to  an  em- 

Stoya's  band  while  accidentally  In  contact  with 
lie  defectlTo  part  of  the  machlnerr,  but  which 
was  Tery  unliKely  to  occur,  cannot  be  attolbated 
to  negligence  on  the  part  of  the  company  in  tiie 
ooDBCructioQ  of  the  machinery. 

8.  Takine  Into  consideration  the  emergency 
In  wliich,  under  the  erideDca,  the  plaintiff  and 
bis  ooemploye  were  acting  when  the  latter,  by 
applying  the  brake,  caused  the  Injury  to  the 
finmer,  ndther  of  them  was  guilty  of  negli- 
gence, and  it  satiBfactorily  appears  that  the 
crushing  of  the  plaintiff's  hand  was  aimply  one 
of  diose  unfortunate  acddents  incident  to  a  busi- 
ness of  this  kind. 

4.  The  preeonqttion  whicb  tbe  law  raises 
anUnst  the  company  haring  been  remored  by 
the  eTidence,  there  should  liaTe  been  no  recov- 
ery for  the  plaintiff  and  it  was  error  to  refuse 
a  new  triaL 
(Sjrllabns  by  the  Court) 

Brror  from  city  court  of  Atlanta;  T.  P. 
Wbstuobbland,  Judge. 

Action  by  W.  A.  Dickey  agalDst  the 
BIcbmond  Jb  Danville  Railroad  Company. 
Judgment  for  plaintiff,  and  from  an  order 
refusing  a  new  trial  delendantv  bring  er- 
ror. Reversed. 

B&rro  w  &  Jackson,  for  plaintiff  in  error. 
Barton  Smitb  and  W.  H.  Popa,  for  defend- 
ant In  error, 

Lumpkin,  J.  1.  Among  other  acta  uf 
aegligence  alleged  In  the  declaration  was 
that  stated  In  the  first  headnote.  After 


a  careful  and  laborlona  examination  of  tfaa 
evidence  as  contained  In  the  record,  wa 
have  been  unable  to  flud  any  proof  aoa- 
talnlng  this  chaise,  and  have  ruled  ac- 
cordingly. 

3.  The  purpose  for  wtalch  an  ordlDary 
brake  Is  attached  to  a  railroad  car  la  to 
afford  a  mt-ans  mt  readily  stopping  It,  or 
cheeking  Its  speed,  when  the  car  Is  In  mo- 
tion, by  turning  a  wheel  at  the  top  of  the 
brake  rod.  It  such  a  brake  was  eo  con- 
structed that  It  would  not  properly  per- 
form this  work  when  thus  operated,  and, 
aaacooaegueociBQf  Its  defective  construc- 
tion, an  employe  of  the  company  sbonld 
be  Injured  while  attempting  to  operate  It 
in  this  manner,  he  being  himself  free  from 
negligence,  the  company  would  be  Habls; 
but  where,  by  reason  of  a  delect  In  the 
brake,  an  accidental  injury  occurs,  but  It 
Is  one  which  could  not  reasonably  have 
been  anticipated  in  the  usual  working  of 
the  brake  au  a  probable  consequence  of  such 
detect,  the  company  should  not  be  held 
liable.  The  plaintiff  in  this  case,  for  tbe 
purpose  of  stopping  tbe  car,  (under  cir- 
cumstances which  win  be  stated  In  tbe 
next  division  of  this  opinion.)  placed  bis 
band  In  a  "  bracket **  under  thecar,  In  whicb 
tbe  brake  rod  turned,  and,  another  em- 
ploye having  turned  the  wheel  on  tbe  top 
of  this  rod  for  the  purpose  of  applying  the 
brake,  plaintiff's  hand  was  crushed  by  a 
bolt  which,  running  through  and  project- 
ing from  the  bottom  of  the  rod,  conupcted 
and  fastened  the  brake  chain  to  the  same. 
Hla  contention  was— and  theevldencesop- 

{>orted  It— that  tbia  bolt  was  unnecessarily 
ong,  and  that,  bad  it  been  ahortw,  be 
would  not  have  been  hurt.  Assnmlujc  all 
this  to  be  true,  there  Is  no  reason  tor  con- 
cluding, or  even  auppodng.  It  waa  ever 
anticipated  by  the  company  that  an  em- 
ploye would  put  his  hand  In  this  bracket 
tor  tbe  purpose  of  stopping  tbe  car,  the 
bracket  never  having  been  designed  or  In- 
tended to  be  so  used.  Consequently,  even 
If  the  length  of  tbe  bolt  did  make  It  nn- 
sale  for  tbe  brake  to  be  applied  wblle 
plaintiff's  hand  was  In  tbe  bracket,  there 
was  no  negligence  on  the  part  of  the  com- 
pany in  the  conatrnetlon  of  the  bolt,  ao 
far  as  this  particular  occurrence  le  con- 
cerned. Common  sense  and  common  fair- 
ness indicate  beyond  qoestlon  that  no  rail- 
road company  sboula  bereqnired  to  make 
all  of  its  machinery  or  appliances  perfectly 
safe  as  to  oU  possible  contingencies.  It 
affirmatively  appears  from  the  evldeuce 
that  no  other  servant  of  this  company 
had  evur  before  been  Injured  as  the  plain- 
tiff was,  and  there  was  no  reaaon  what- 
ever for  apprehending  that  such  aa  Injnry 
was  In  the  least  likely  to  occur.  It  would 
therefore  be  exacting*  of  the  company  a 
degree  of  diligence  unusual,  and  not  re- 
quired by  law,  to  hold  that  It  should  bare 
anticipated  and  provided  against  an  In- 
jury of  this  kind. 

8,  4.  The  evidence  waa  quite  volumlnoaa, 
but  the  most  material  facts  are  about  as 
follows:  The  plalntltf,  together  with  aev- 
eral  otber  employes  of  the  company,  was 
engaged  in  pushing  an  empty  flat  car 
along  a  railroad  track  in  tbe  company's 
yard.  This  car  was  about  to  collide  wltb 
another  car  on  the  same  track,  tbe  end 
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ol  wblcb  was  supported  apon  "Jacks.** 
An  employe  at  work  apon  the  latter  car. 
seeing  that  a  eolUsIoa  wonld  result,  not 
onlj  In  damage  to  the  company's  proper- 
tj,  bnt  most  Bkely  in  Injnrr  to  some  of  His 
lidiow  serrants  engaged  with  him  In  mak- 
ing repairs  apon  the  stattonarjr  ear, 
sprang  apon  tbe  flat  car,  and,  witboat 
notice  to  those  who  were  moving  tbe 
same,  hastily  applied  the  brake  by  tam- 
ing the  brake  wheel.  Immediately  before 
tbls  occurred,  tbe  plaintiff  had  put  his 
band  In  tbe  bracket  under  the  car,  and  by 
pulling  backward,  also  was  endeavoring 
to  stop  tbe  ear.  He  did  not  observe  that 
the  brake  was  about  to  be  applied,  nor 
did  bis  eoemploye  who  applied  the  brake 
know  that  plnlntlff's  hand  was  in  the 
bracket.  According  to  the  evidence,  it 
was  perfectly  proper  and  safe  to  torn  tbe 
brake  wbeel  n  no  one's  hand  was  In  tbe 
brwket;  and  tbera  was  no  danger  In  tauT- 
Ing  one's  band  there  so  long  as  the  wheel 
remained  still.  Both  o<  these  men  were 
acting  in  an  emergency,  and  In  perfect 
good  faith.  Each  wan  doing  that  which 
suggested  Itself  to  hfm  as  proper  to  avert 
tbe  threatened  danger.  There  wasnotlme 
torcircnmspection  or  dellberatlon.and  earh 
was  boncfltly  doing  bis  best  to  prevent  a  ca- 
tastrophe. Under  sneb  circumstances,  nei- 
ther cuald  fairly  be  held  to  that  dwree  ol 
diligence  whieb  sbnnid  be  olMerved  when 
there  Is  no  occasion  for  prompt  and  hur- 
ried action.  Nor  was  tbls  emergency 
brought  about  by  any  act  of  the  employe 
of  wbone  condact  on  that  occasion  tbe 
plcdntlll  complains.  U  negligence  lij  tbls 
respect  be  attributable  to  any  one.itcsn  be 
charged  only  to  those  engaged  In  moving 
the  car.  Tbe  employe  who  applied  tbe 
brake  was  not  one  of  those  so  engaged, 
and  It  was  nut  until  tbe  Rmergency  was 
at  band  that  he  had  any  occasion  to  act 
at  all  with  relerence  to  the  moving  ear. 
Plalntltr,  on  the  other  hand,  was  one  of 
those  employed  In  moving  the  car,  and,  aw 
he  directly  contrlbntfld  to  bringing  on  the 
Iropendiag  peril,  be  cannot  complain  that 
one  who  endeavored  to  avert  tbe  conse- 
qnences'Of  bis  act  did  not,  In  the  excite- 
ment attending  the  moment,  act  with 
that  degree  of  coolness  and  clrcumepec- 
tlou  which  might  and  should  be  expected 
npon  far  different  and  less  trying  occa- 
sion a.  Manifestly  the  plaintiff  did  not  ap- 
prehend that  the  brake  was  about  to  be 
turned,  or  be  would  have  taken  his  hand 
from  tbe  dangerous  place.  It  is  equally 
certain  that  tbe  man  who  applied  tbe 
brake  nether  saw  nor  could  have  seen 
that  plaintiff's  hand  was  In  tbe  bracket 
under  tbe  car.  Just  such  a  combination 
of  clrcomBtances  aa  these  results  In  what 
Is  properly  termed  an  "accident."  Tbe 
accident  in  this  case  could  not  fairly  be  at- 
tributed to  the  negligence  of  either  party 
concerned,  and  conseqoently  It  was  un- 
avoidable. It  was  one  ol  those  nnfortn- 
nate  occurrenm  incident  to  a  business  of 
this  kind;  and,  the  law  being  that  every 
employe  mast  take  the  risk  and  faasard 
of  sneb  accidents,  tbe  plaintiff  was  not  en- 
titled to  a  recovery.  A  corpora  tion  is  nei- 
ther more  nor  lees  liable  than  an  ludlvldu- 
al  wonld  be  under  the  same  state  of  facts. 
II'  tbe  plalntm  bad  sued  tbe  party  who 


put  on  the  brake,  be  could  not  have  recov- 
ered, for  tbe  condact  of  the  latter  in  the 
emergency  In  wblcb  be  acted  was  not  on- 
ly reasonable,  but,  as  has  been  already 
stated,  free  from  negligence.  He  was  en* 
deavoring  to  save  tbe  property  of  bis  em> 
ployer  and  tbe  lives  or  limbs  of  bis  fellow 
servants,  and  he  did  what  any  reasona- 
bly prudent  and  careful  man  would  have 
done  In  bis  situation.  If  an  action  by  tbe 
plaintiff  against  him  conld  not  be  sus- 
tained, no  more  could  it  be  sastalned 
against  tbe  company  Itself,  for  this  man 
on  this  particular  occasloo,  and  as  tu  this 
particular  oecurreoce,  was  the'  sole  repre- 
sentative of  the  company,  and  hie  conduct 
was  the  conduct  of  the  company,  so  far 
as  the  question  of  negligence  or  diligence  Is 
concerned.  Tbe  court  erred  In  refoalng  a 
new  trial.  Judgment  reversed. 


IfADDOX  et  sL  V.  WILSON. 
(Stqweme  Court  of  Oeo^la.  Oct  17,  1882.) 

BXBODTIOH— CLAIIU  OV  TBIRD  FSBSOHS  — FlSDGB 

— Ububv. 

l.llie  fl.  ta,.  levied  ht&ag  sn  execution 
foimded  on  the  forecloiaie  of  a  mortgage  made 
by  a  married  woman  upon  s  ptuieton,  and  the 
claim  interposed  resting  upon  a  pledge  'ox  the 
same  propertr,  made  lor  her  husband,  aa  securi^ 
for  a  debt,  tlua  debt  and  the  pledging  to  secure  it 
belnc  junior  to  the  mortgage,  and  tbe  creditor, 
at  tbe  time  of  the  creation  of  tbe  debt  and  the 
talcing  of  the  pledfre,  l>eiievlng  tbat  the  debt 
warn  tnat  of  tbe  nasband,  and  tmtt  he  owned  tike 

f ropery,  and,  so  far  as  appears,  not  knowing  of 
be  wife's  title  or  of  tbe  mortgage  executed  by 
ber,  on  the  trial  of  tbe  claim  case,  eridence  is 
admissible  in  behalf  of  tbe  plaintiff  in  execution 
tbat  the  husband  came  to  plalntifTs  office  and 
said  he  needed  money  to  finish  certain  vebldes 
he  was  maUng;  that  the  bnalDese  was  bla  wife's 
bofllness,  sod  she  would  make  a  mortgage: 
that  the  plaintiff  eouoented;  dtat  the  hasbuid 
and  wife  were  both  pretest  when  the  mortgage 
was  executed;  that  he  (the  husband)  read  it 
over  and  explained  it  to  herjtbat  the  creditor 
had  already  advanced  htt  $B0:  lhat  he  paid 
Into  ber  own  bands  when  die  ligned  the  mort- 
frage  $1S0;  that  the  mortgage'  was  rigoed  and 
the  nunie7  paid  In  the  warehooae  where  the 
phaetons  were;  that  the  hnsbsad  was  in  pos- 
■esrion  at  the  time;  that  he  said  tbe  mon^  was 
to  carry  on  his  wife's  business:  ajid  that  t^ 
phaeton  described  in  the  levy  is  the  one  em- 
braced in  the  mortgage.  Treating  the  claimant 
as  the  huBband'e  creditor,  and  as  claiming  title 
under  him,  tbe  dalmant  was  in  prlvitj  wftb  the 
husband,  and  consedTiently  would  be  affected 
Iqr  his  disclaims  of  title  In  himself  while  he  was 
in  poBseBsion  of  the  pnipwty,  and  by  hla  recog- 
nition of  title  In  tbe  wire,  and  her  assertion  of 
the  same  by  executing  the  mortgage.  The 
business  bdng  hers,  the  Jury  could  infer  that  bis 
possession  was  her  possession,  and  hence  that 
she  was  In  possession  at  the  time  of  ueeuting 
mortage.  Thla  would  maim  a  pthna  fade 
case  in  l>ehalf  of  the  pisintlff  in  execution 
agtinst  tiie  claimant. 

2.  A  mortgage  executed  In  May,  188^  and 
not  recorded  within  30  dars  thereafter,  u  in- 
ferior in  dignity  to  the  rights  of  a  \30ns  fide 
creditor  of  the  mortgagor,  who  became  such 
after  the  mortgam  was  exeeoted  and  before  It 
was  recorded,  and  who  received  the  property  fai 
pledge  as  collateral  security  at  the  time  of  ex- 
tending credit,  and  still  has  possession  of  tiie 
same.  Whether  usury  in  the  transaction  would 
affect  the  bona  fides  and  prevent  priority, 
quaere? 

3,  A  lender  of  money,  who.  thinking  the 
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borrower  wants  tt  on  Idi  own  credit,  and  for 
use  in  hia  own  buaineai,  takes  for  the  loan  the 
borrower's  Dote  under  seal,  and  as  collateral 
securitr  a  pled^  of  personal  property  supposed 
•to  belong  to  the  borrower,  reducing  the  pr(^>ert7 
to  iKMsessioii,  ma7,  after  discoreriog  that  the 
borrower  was  the  general  agent  of  his  'vrife  in 
conducting  the  basiQeBS,  and  that  the  money 
was  for  use  In  her  budness,  elect  to  treat  her 
as  Uie  debtor,  in  lien  of  the  husbaud,  her  agent, 
and  may  enforce  payment  of  the  debt  out  oi  the 
property  pledged.  Although  the  note,  b^g  nn- 
der  seal,  would  not  bind  ner,  no  adequate  an- 
tiu»ity  to  execute  the  instrument  being  showUt 
rat  ^e  loan  of  the  money  to  be  used  In  her 
business,  and  upon  the  faith  of  a  collateral  aftp 
erwards  proTlng  to  be  her  property,  would  be  a 
sufficient  conslderatloD  for  the  pledge,  and  the 

Sledging  of  the  wife's  property  by  the  hnsband 
or  money  to  be  used  in  ner  business  is  suffi- 
aent  CTidence,  in  the  absence  of  anythlog  to  the 
contraiy,  that  he  acted  aa  her  agent  in  procn^ 
Ing  the  loan,  though  he  manifestly  wished  to 
conceal  the  agency,  and  did  conceal  It;  other  tes- 
timony conclusively  showing  that  he  was  at  the 
time  her  general  agent  in  carrying  on  and  con- 
ducting her  bnednees. 

4.  Aa  the  general  property  in  goods  pledged 
remains  in  the  pawner,  and  the  pawnee  has  only 
a  special  property  th««ln,  the  statute  declares 
that  the  goods  may  be  seiced  and  told  under 
execution  against  the  pawner,  but,  upon  notice 
by  the  pawnee  to  the  levying  officer,  his  Hen,  ac- 
cording to  its  dignity,  will  be  recognized  in  dis- 
tiibntRigJhe  pro(»eds  of  sale.  Code.  {8  2142. 
2144.  When  the  pawnee's  title  to  his  special 
property  In  the  pledge  is  tainted  with  nsuty, 
this  is  biA  only  remedy;  for,  in  consequrace  of 
section  2057f  of  the  Code,  he  has  no  title  which' 
can  be  asserted  in  a  claim  case,  as  aninst  one 
who  is  in  privlb'  with  the  pawner,  Zellner  t. 
Mobley.  11  S.  E.  Bep.  402,  &  Ga.  74& 

5.  llie  court  did  not  en  OTemdlnc  tiw 
motion  for  a  new  trial. 

(Syllabus  by  the  CourtJ 

Error  from  superior  court.  Fnltou  coun- 
ty; &C.  J.  Olabke,  Jadge. 

AniortKag«  17.  At.  in  Taror  of  John  S. 
Wllaon  agalDBt  Mrs.  flnney  was  levied  on 
a  doctor's  pbaeton,  as  the  property  of 
Mrs.  Flanfly,  which  was  claimed  by  Mad- 
dox,  Backer  ft  Co.  Verdict  tor  plaintiff  In 
tt.  Ik.  Claimants*  motion  for  new  trial  be< 
InfE  overruled,  they  brlnR  error.  Affirmed. 

The  lollowlnv  la  the  official  report: 

The  motion  waa  opon  tbe  groanda  that 
tbe  verdtet  wan  agalnat  the  weight  o{  evl- 
dence,:aDd  wltbont  evidence  to  aopport  it, 
and  because  the  cuart  erred  In  overrulldg 
claimants*  motion  for  a  nonsalt;  far- 
ther, becaase  on  tbe  examination  of  the 
piaiotitr  the  court  permitted  him  to  tes- 
tify, over  objecttfmot  claimants,  that  Fin- 
ney bad  stated  that  it  was  bis  wife's  basl- 
neas.  It  did  not  appear  that  any  one  was 
present  except  piaiotIK  and  Finney. 
Claimants  objected  because  the  declara- 
tion of  Finney  was  not  admissible  tor  the 
purpose  offered,  and  because  the  evidence 
was  Immaterial,  Irrelevant,  and  hearsay. 
Upon  the  trial,  plaintiff  testified:  "Finney 
came  to  my  oHice,  and  said  he  needed 
money  to  finish  certain  vehicles  be  was 
making;  tbat  tbe  btisiuees  was  his  wife's 
business,  and  she  would  make  me  a  mort- 
gage. I  coDsented.  He  and  hie  wife  were 
both  present  when  tbe  mortgage  was  ex- 
ecuted, and  he  read  It  to  his  wife  and  ex- 
plained it  to  her.  1  bad  already  advanced 
her  fSO,  and  I  paid  Into  her  own  hands, 
when  Bfan  signed  the  mortgage,  $160.  The 
morli;age  was  stfloed  and  the  money  paid 


In  the  waretaonse  where  the  phaetons 

were.  Finney  was  In  posaesalou  at  tbe 
time.  He  said  the  money  was  to  carry 
OD  his  wife's  buoineBs.  Tbe  phaeton  de- 
scribed in  the  levy  ia  the  one  I  have  tbe 
mortgage  on.  I  have  seen  it  aince  tbe 
mortgage  was  made.  In  Maddox,  Rucker 
&  Co.'s  warehouse."  Auutber  wltneea 
teatlded  for  plaintiff:  "  Was  working  for 
Finney  in  1884.  There  was  In  the  shop  a 
doctor*B  pony  phaeton,  which,  when  It 
was  finished.  I  carried  to  Maddox,  Rucker 
&  Co.'s  warebnuse.  This  waa  about  May 
1,  1884.  Never  saw  Mrs.  Finney  about 
the  shop.  Mr.  Finney  managed  tbe  busl- 
nesB."  The  mortgage  and  note  which  It 
waB  given  to  aecure  ware  Introduced. 
They  were  dated  May  6.  1884.  and  the 
mortgage  waa  for  9200,  and  waa  recorded 
on  July  14, 1884.  It  does  not  appear  from 
the  brief  of  evidence  what  property  the 
mortgage  covered,  except  as  atated  by 
Wilson  as  above,  and  in  the  tt.  A.  Claim- 
ants Introduced  a  note  given  to  them  by 
Finney  for  $125,  dated  May  24, 1884,  due  16 
days  after  date,  with  Interest  atS  percent, 
per  annum.  It  contained  the  {ollowing 
sentence:  "One  pony  phaeton  and  one 
wagon,  my  own  property,  fnlly  paid  for 
and  unlocnmbered,  aa  collateral.  subJtNit 
to  sale,  either  public  ur  private,  without 
further  notice.  It  this  note  is  not  paid  at 
maturity."  Tbe  note  contained  no  fur- 
ther atlpniatlon  indlcatlne  an  Intention 
to  create  a  lien  upon  the  property  men- 
tioned, or  any  other  property.  One  of 
clalmanta  testified:  "Lent  Finney  tbe 
money  mentioned  In  the  note.  Finney  say- 
ing It  waa  to  pay  off  banda.  He  waa 
chnrged  10  or  13  per  cent.  Interest,  and 
gave  as  collateral  tbe  property  mentioned 
in  tbe  note.  Part  uf  the  note  was  paid 
before  the  property  was  levied  on.  Never 
knew  Mrs.  Finney.  Did  not  know  she 
had  anything  to  do  with  the  buaineaa. 
Finney  has .alwaya  been  in  charge  of  the 
business.  Without  the  phaeton,  I  do  not 
think  the  collateral  was  worth  as  much 
aatbe  amount  of  this  note.'*  Mrs.  Fin- 
ney testified:  "My  buaband  was  my  agent 
and  managed  tbe  bu^eaa.  I  never  went 
about  the  sbop.  Do  not  know  that  I  ever 
paid  hlra  for  the  business.  It  bad  for- 
merly been  hia.  Never  had  anymore  to  do 
with  tbe  bualnesfi  after  it  became  mine 
than  before.  **  Clalmanta*  counsel,  in 
opening  hia  case,  ataled  that  theclalm- 
anta  elected  to  hold  Mrs.  Finney  reapoo- 
alble,  and  to  treat  Finney  as  her  agent. 

Barton  Smttb,  for  plalntlfte  in  error. 
Cbas.  W.  Smith  and  Blalock  A  Blraeijrt  tor 
defendant  In  error. 

PsB  CoRUU.  Judgment  affirmed. 

Lumpkin,  J.,  b^g  disqualified,  did  not 
prealde* 

(•6  Oa.  4M> 
OUT  OF  ATLANTA  T.  BURTON. 
(Snprane  Oonrt  «t  Oeorsia.  Oet  17,  lAiB.) 

ClTT  WatbB  CBJiBSES— EKrOttCBNBXT.  . 

Th^  charter  of  the  dty  of  Atlanta,  de> 
darlnc  tiiat  the  board  of  water  oonunissionera 
shall  bare  the  power  to  "reQuire  the  payment 
la  advanoe  for  tbe  nse  sr  not  of  water  ftir^ 
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ni>ihe<1  hf  them  In  or  upon  any  ImOding,  place, 
<tr  premises,  and,  In  case  prompt  payments  shall 
not  be  made,  tti^  mar  shot  off  the  water  from 
■neb  buildine,  place,  or  premise*,  and  shall  not 
be  compelled  again  to  sapply  said  bnilding, 
place,  or  premlsea  with  water  until  said  arrears, 
with  Intereat  thereon,  shall  be  fully  paid,"  mch 
board  may  enforce  these  prOTlalot»  withont  re- 
quiring payment  In  adrance  for  water  fur- 
nished, and  may  lawfully  donand,  as  a  condi- 
tion precedent  to  anin  mpplyinc  with  water 
any  premlsea  from  wbldi  ft  has  been  cut  <^  tor 
nonpayment  of  the  proper  charges,  the  payment 
thereof  with  Interest,  the  person  desfiing  the 
water  to  be  turned  on,  althoush  such  person 
may  ba  In  no  arrears  for  water  cbarses,  and  tiie 
nma  mar  hare  been  incnrred  by  a  former  oocif 
pant  of  uie  premises  In  anestion.  The  exaction 
of  STich  payment  being  lawful,  and  the  water 
supply  having  been  renewed  tn  conseqaeuce 
theredf,  no  action  lies  against  the  iity  for  the 
recovery  of  the  amount  so  paid. 
(SyOabns  b7  the  Court.) 

Srror  from  snpeirlor  eoort,  Folton  eonn- 
ty ;  H.  J.  Glibkb,  Judge. 

Action  toreeoTermoneypBid  for  arrears 
for  water  license  by  Willie  Bartuo  agaiDst 
the  dty  of  Atlanta.  Judgment  (or  plain- 
tiff. Defendant  brings  error.  Rereraed. 

J.  B.  QoodwiByJ.  A,  Anderson,  and  Qeo. 
BIBxvr,  lor  plaintiff  in  error.  W,  W, 
ClaHc,  lor  defendant  in  error. 

LuHPE»,  J.  There  can  be  no  doubt,  we 
think,  that  the  provisions  of  the  charter 
of  Atlanta,  quoted  In  the  beadnote,  did 
not  conteiuplate  an  exclnslvelj  cash  sys- 
tem In  the  Inrntshing  of  water  by  tbe  elty. 
If  this  had  been  Intended,  nothing  wonid 
have  been  said  about  "arrears,  with  In- 
terest tbereon."  It  is  true  that,  II  the  city 
required  monthly  paymento  la  adTance,— 
wbleb  would  be  the  only  way  of  enforcing 
a  strictly  cash  syBtem,~a  citisen  might 
make  default  in  paying  at  the  beginning 
of  a  particular  month,  bat  bis  water 
would  be  promptly  cut  off,  and  there 
would  be  no  etaai^e  against  tbe  premises 
he  occupied  for  eltber  arreant  or  Interest. 
To  require  paymenta  at  tbe  end  of  each 
month  would  beneltberitiorenoF less  thon 
to  have  a  credit  system,  under  which 
there  could  be,  In  caaes  uf  default,  arrears, 
upon  wbicb  Interest  would  accrue.  Clear- 
ly, then,  the  board  of  water  commlsBlon- 
ers  bare  authority,  under  the  charter,  to 
fumlsb  water  on  credit.  Tbe  section  of 
tbe  charter  from  which  the  above  extract 
is  taken  is  operative  propHo  vlgon^ 
and  ne(>dH  nothing  to  make  It  effectual. 
The  city  authorities  could  not,  by  or- 
dinance or  mles,  do  anything  more  than 
the  charter  permits,  nor  could  they 
thus  make  Its  provisions  as  to  the 
matter  In  qaestion  plainer  or  more 
readily  capable  of  enforcement.  It  wlU 
be  obaerved  that  tbe  water  is  not  fnr> 
nished  to  Individuals  or  to  persons  lif  any 
kind,  but  Is  furnished  to  buildings,  placea, 
and  premises;  and  doubtless  the  charges 
In  tbe  books  of  the  water  board  are  made 
accordingly.  The  ebarter  did  not  contem- 
plate nor  Intend  that  water  abould  be  fur> 
nlsbed  npon  Indivldaal  or  personal  credit, 
but  tbat  tbp  aupply  should  be  teade  a 
charge  upon  tbe  property  to  which  tbe 
water  was  conveyed.  It  Is  eomewbat 
aoalt^ous  to  a  lien  for  taxee,  which  at- 
taches to  the  property  Itself,  and  for  the 


payment  oT  which  tbe  property  Is  sublect, 
with  tlila  difference,  however:  that,  while 
the  Hen  for  taxes  attaches  wltbont  the 
consent  of  the  owner,  no  charge  fur  water 
can  arise  against  any  premises  unless  ths 
nwneror  occupant  thereof  has  voluntarily 
requested  the  supply  to  be  turned  on.  We 
do  not,  of  course,  mean  to  rule  that  one 
who  orders  water  Is  not  Habit)  to  pay  for 
It,  but  are  simply  showing  theright  ot  the 
city  to  enforce  payment  lor  water  fur- 
nished by  making  the  amount  due  for  It  a 
charge  on  tbe  property  supplied  with  it. 
Therefore,  when  any  particular  building 
or  premises  is  In  arrears  for  water 
charges,  the  city  does  not  demand  ot  the 
present  occupant  tbe  payment  ot  a  debt 
due  by  a  former  occu  pant,  for  which  the  la  t- 
ter  is  doubtless  liable,  hut  simply  exercises 
its  r^ht  to  require  tbat  its  proper  charge 
against  this  building  or  premiseH  shall  be 
paid  before  again  snpplylng  it  with  water. 
To  persons  who  are  cUUgent,  this  reaeon- 
able  regulation  win  not  opwateoa  a  hard- 
ship. It  Is  a  veiy  easy  matter  to  ascer- 
tain, before  baying  or  renting  property, 
what  charges  stand  against  It  for  water 
already  furnished,  and  to  provide  againut 
being  required  to  pay  tbe  same  tn  making 
the  contract  to  purchase  ur  to  rant.  A 
very  little  reflection  will  sufflce  to  show 
that  when  water  Is  lomlstaed  on  credit  at 
aH,some  such  system  as  the  one  above  set 
forth  is  absolutely  necessary  to  save  the 
city  from  numerone  and  constant  losses 
which  would  simply  Increase  the  burdens 
of  those  who  do  pay  promptly  for  the 
water  they  consume,  as  well  as  of  all  other 
taxpayers  of  the  city.  Indeed,  it  would 
be  impossible  to  furnish  water  on  credit 
to  persons  bavlngno  vMble  property  with 
any  degreeor8aleTy,and,aa  aconsequenre, 
this  class  ot  persons,  who  are  entitled  to 
have  and  ought  to  receive  tbe  beneflta  of 
the  city  waterworks,  would  thus  be  de- 
prived ot  thdr  water  aopply,  unless  they 
were  compelled  to  pay  In  advance,— a  re- 
quirement which  would  he  manifestly  un- 
just, unless  Imposed  npon  aH  consnmers 
alike.  We  therefore  think  that  the  pro- 
vlalous  of  tbe  city  charter  on  this  subject 
are  both  talrand  Just,  and  no  good  reason 
appears  why  they  should  not  be  enforced. 
The  existence  of  an  ordinance  requiring  all 
persona  uolng  water^losets  with  sewer 
connections  to  provide  proper  means 
lor  flushing  the  same  with  water  from  tbe 
city  waterworks,  or  from  some  other 
source  from  which  a  supply  can  be  ob- 
tained of  sufflcleut  flow  and  strength  to 
prevent  tbe  accumulation  ot  offensive 
matter,  and  to  promptly  and  safely  carry 
the  same  Into  the  sewer,  presents  no  valid 
objection  against  fbe  propriety  and  Jus- 
tice of  the  regulatloD  concerning  the  fur- 
nishing ot  water  by  the  city,  and  the  col- 
lection of  charges  lor  the  same.  The  city 
does  not|requlre  or  compel  any  citizen  to 
take  or  use  water  from  the  waterworks, 
and  hence  no  property  can  become  Uable 
to  charges  for  the  city's  water,  unless  tbe 
owner  or  occupant  thereof  so  deslrefi. 
The  elty  does  require,  as  a  sanitary  ineas- 
nre,  that  water-closets  shall  be  properly 
flushed  and  kept  clean.  Of  tbe  necessity 
and  wisdom  ot  this  reqnlremeut  there  can 
be  no  possible  qoeatlon.  a  dUsm,  how- 
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ever,  If  left  free  to  obtain  bis  water  supply 
fioDi  private  waterworks,  or  from  any 
otbnr  Bonrce  be  pleases,  provided  only  it 
be  adequate  and  sofBclaot  for  tbe  purpose 
designed.  Tbe  doctrine  that  a  city  bas  a 
right  to  shut  off  water  from  pramtoestor 
nonpayment  of  ebargea,  and  keep  it  abut 
uir  until  the  arrears  are  paid.  Is  sustained 
by  tilrard  Ufe  Ins.  C!o.  v.  Philadelphia. 
88  Pa.  St.  SOS:  Com.  r.City  of  Philadel- 
phia, 182  Pa.  St.  288.  19  Atl.  Bep.  1S6:  and 
Shewanl  r.  Water  Co.,  90  Cai.  685,  27  Pec. 
Bep.  4S9,--Bnd  no  doubt  many  other  decl- 
Biona  to  tbe  same  effect  ooold  readily  be 
round.  It  follows  that  the  paymMit  of  a«^ 
rears  In  water  charges  by  one  In  poeBea- 
alun  of  a  building,  although  such  arrears 
had  accumulated  while  It  waa  occupied  by 
a  former  tenant,  is  lawful,  and  the  money 
cannot  be  recovered  back  from  the  city. 
Nor  doee  it  matter  that  the  payment  is 
made  under  protest,  and  solely  for  tbe  pur- 
pose of  obtaining  a  supply  of  water  in  or< 
der  to  escape  punishment  for  falling  to  keep 
awater<closet  properly  flushed, aa  required 
by  the  ordinance  above  mentioned.  The 
city  faaTing*  as  bas  been  shown,  the  right 
to  require  such  payment  as  a  condition 
precedent  to  again  supplying  the  premises 
with  water,  tbe  motive  or  reason  of  tbe 
lierson  for  paying  tbs  etaariees  and  having 
tbe  water  again  tamed  on  Is  of  no  eonse- 
qoencs  wbatsvsr.  Jutlgment  rsversed. 


(90  Ga.  BOg) 

BUBGWXN  BB08.  TOBAOOO  00.  et  sL  T. 
BBNTLBT  et  sL . 

(Supreme  Court  «f  Georgia.  OoL  2^  ISOa.) 

UORTOAQBS—  ASBXSmiBira— XXB0nTtOH--U8DBT. 

1.  Aq  ameDdmeut  to  aa  equitable  petition, 
alleging  that  a  certain  mortgage  on  personaltr 
had  been  by  the  mortgagee  transferred  to  an- 
other, and  praTing  that  the  latter  be  made  a 

Sarty  defeaoant  to  tbe  case,  upon  which  belog 
one  be  filed  an  answer,  avernng  that  be  was 
the  bona  fid«  purchaser  from  the  mortgagee  of 
the  mortgage  In  question,  it  was  not  error  to  ad- 
mit this  mortgage  In  evidence  over  an  olijecnon 
1^  the  plaloSb  that  mo  wiitfeen  transfer  of  tbe 
same  was  shown. 

2.  The  admission  In  evidence  at  the  hearing 
of  a  petition  for  injunction  and  receiver  of  a 
mortage  fl.  fa.,  over  an  objection  tliat  the  affi- 
davit of  foreclosure  was  sworn  to  by  one  not 
the  mortgagee,  bat  who  de8cril)ed  himself  in  the 
affidavit  as  the  owner  and  holder  of  the  mort- 
gage, while  the  fl.  fa.  was  issued  In  favor  of  tb.t 
mortgagee,  if  erroneous  at  all,  was  harmless, 
it  appea^ng  that  tills  evidence  neither  oonld  nor 
lUiould  have  had  any  w^bt  with  the  Judge  in 
making  up  his  dedslon,  and  tbe  irregniarity  In 
tbe  fi.  fa.  heing  amendable,  by  making  It  read  in 
favor  of  the  mortgagee  for  the  use  of  the  affi- 
ant. 

8.  The  fact  that  certain  creditors  of  a  firm 
of  Insolvent  traders,  holding  mortmges  on  the 
stock  of  goods  of  such  firm,  are  also  partially 
secured  by  collaterals,  affords  no  ground  for 
appointing,  at  the  instance  of  general  creditors, 
a  receiver  to  take  possession  of  the  goods.  It 
appearing  tbat  the  court  did  appoint  a  receiver 
aa  to  all  other  assets  of  the  firm,  with  authorl^ 
to  demand  and  receive  from  the  sheriff  any  sur- 
plus of  the  proceeds  oi  the  mortgaged  property 
after  discliarging  the  mortgages  upon  it. 

4.  It  appearing  that  two  of  the  mortgages 
are  usurious,  direction  Is  glveu  that  the  court 
below,  by  a  further  hearing,  ascertain  the  prob- 
able amount  of  usury  in  saeh  mortgages,  and 
Ons  siidve  arow^fapfctdy  si  tlie  amount  of 


principal  and  lawful  interest  doe  tliereoB,  sod, 
after  so  dcdng,  direct  tlio  slwriff  tiiat,  la  case 
the  mortgaged  property  brings  more  than 
snon^  to  satisfy  the  latter  amount,  be  sliall 
turn  ovor  to  the  receiver  a  specified  sum  amply 
sufficient  to  cover  tlis  amount  of  usury,  whim, 
by  the  final  decree,  it  may  be  ascertained  these 
mortgages  contain,  all  the  rights  of  the  parties 
as  to  taa  question  of  usury  to  fixed  ahA  ad- 
justed by  such  decree. 
(Sylhibus  by  tiie  Court) 

Error  from  superior  courts  Faltoo  ebau- 
ty ;  M.  J.  Clarke,  Judge. 

Petition  In  the  nature  of  a  creditors'  bill 
by  Burgwyn  Bros. Tobacco  Conipany  and 
others  against  J.  M.  Bentiey  «  Co.  asd 
otbosfor  an  Injunction, recetver.etc.  The 
prayer  for  n^eiTersblp  was  denied  so  far 
as  the  stock  of  goods  of  Bentley  ft  Co. 
was  concemed,  but  granted  as  to  other 
assets  which  defendants  might  have,  and 
plalntltrs  >rlng  error.  Affirmed,  wltb  di- 
rections. 

The  following  ts  the  official  report : 
Bargwyn  Bros.  Tobacco  Company  and 
others  filed  their  petition,  In  tbe  nature  of 
a  creditors'  bill,  against  their  debtors,  J. 
M.  Bcmtley  &  Co.,  and  certain  other  de- 
fendants, asking  for  Injunction,  receiver, 
etc.  After  a  bearing,  the  court  denied  tbe 
prayer  fur  receivership  so  far  as  tbe  stock 
0t  goods  of  Bentley  A  Go.  was  eoncemed. 
but  granted  a  receiver  as  to  other  sssets 
said  defendants  might  have,  with  authori- 
ty to  demand  of  the  sheriff  and  receive 
any  surplus  which  might  be  In  his  bands 
of  the  proceeds  of  tbe  stock  after  dlscbar- 
glngmortgages  upon  It.  Plain  tiffs  except, 
alleging  that  the  court  erred  In  not  ap- 
pointing a  receiver  as  prayed  tor;  In  not 
enjoining  tbe  d^idants  the  Atlanta  Tale 
Itfanatacturing  Company  and  H.  Lewis 
from  collecting  usury  In  thdr  mortga^. 
and  In  not  ordering  the  same  b^d  subject 
toaflnal  trial  byjnry;  In  permitting  these 
mortgttKees  to  proceed  without  enjolnlug 
tbem  from  the  collection  of  the  usury; 
and  in  certain  rulings  as  to  evidence  to  be 
mentioned  hereafter.  The  petition  set 
forth  tbe  claims  of  petitioners,  and  aUeged 
that  they  wwe  all  doe,  and  demand  had 
been  made  of  the  debtors  for  payment  after 
maturity  of  tbe  debts,  and  payment  bad 
been  refused;  that  the  debtors  were  a  firm 
of  traders,  and  were  Insolvent ;  that 
mortgages  had  been  given,  two  to  the  At- 
lanta Talc  Manufacturing  Company,  one 
for  S650,  dated  February  10, 1892,  and  re- 
corded  April  22,  1892,  and  the  other  for 
$2^,  dhted  and  recorded,  ,  and  one 
to  J.  H.  &  A.  L.  James  for  $2,000.  dated 
April  25,  1802;  that  these  mortgages  cov- 
ered the  stock  of  goods  and  the  mortgage 
to  James,  notes  and  accounts,  and  In  law 
notes  and  accounts  could  not  be  mort- 
gsged,  tbe  attempted  trandter  of  them  In 
tbemannersstontta  the  mortgage  being 
Illegal  and  void;  that  J.  H.*  A.Ij.Jainea. 
in  addition  to  their  mortgage,  bad  a  num- 
ber of  notes  as  collateral  security,  suffi- 
cient to  dischai^  tbe  Indebtedness  to 
them ;  that  the  Atlanta  Talc  Manufaetur- 
Ing  Conipany  had  sufficient  collateral  seen- 
rity  outside  of  tbemortgagestofullyaatls- 
fy  and  pay  off  all  Indebtedness  due  It,  A 
any  was  du«  It,  wbleb  pstldonms  did  nofe 
adult,  nor  did  ttaey  admit  that  titers  waa 

due  J.  B.  ft  A  Lu  JaOMI  tlM  SOm  ma- 
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tioned  In  their  mortgage;  that  the  mort- 
srafi:^  are  tainted  with  usnry.  aud  are 
void;  and  that  the  mortgasees  should  ex- 
haust thalr  eollataral  secnrlty  before  j(o- 
Ing  on  the  stock  ol  mmhandlfle.  The 
petition  prayed  for  a  receiver  to  take 
chaKQof  all  the  asaetsof  defendants  Bent- 
ley  &  Qo.;  that  defendants  be  enjoined 
frum  Interfering  with  the  assets,  and  that 
tbey  turn  the  same  over  to  the  receiver; 
tbat  the  Talc  kfanafactarlngConipaDy  and 
J.  n.  ft  A.  L.  Jumea  be  enjoined  from  pro- 
ceeding with  their  mortgages  or  collecting 
any  of  the  assets  tn  their  bands,  and  tbat 
an  the  assets  fa^  by  them  besnrrendered  to 
the  receiver;  that  the  Tale  Manufaetnring 
Company  and  J.  H.  &  A.  L.  JameH  be  en- 
joined from  transferring  their  mortgages 
or  any  of  the  assets  held  by  them,  and 
surrender  thetr  mortgages  Into  court  for 
«aneellatlOD,  etc.  By  amendment  It  was 
stated  tbat  It  having  been  disclosed  by  the 
answer  of  Toneaon,  one  of  the  djefendants, 
tbat  be  had  tramderred  to  J>w1r  one  of 
the  mortgages,  an  order  was  asked  mak- 
ing Lewis  a  party  defendant,  and  It  was 
prayed  that  he  he  reqalred  tosbowcaase 
why  the  iveelver  should  not  be  appointed 
and  injnnctlon  Issue,  and  why  the  mort- 
gage held  by  btm  sboold  not  be  canceled 
anid  sell  aside.  J.  H.  ft  A.  L.  James  an- 
swered: The  mortgage  of  92,000  was 
made  to  tbem  to  secure  a  noteot  lllte  sum, 
to  cover  an  existing  Indebtedness,  wltb 
the  Intention  and  expectation  of  further 
advanceii  being  made,'whicb,  on  account 
of  the  feared  Insolvency  of  Bentley  ft  Co., 
were  never  made,  and  the  latter  are  now 
Indebted  to  J.  H.  ft  A.  L.  James  npon 
notes  now  amounting  to  9400,  and  an 
ovei^mftamonntIngtuCS66.88.  These  de- 
fendants bold  as  collateral  security  cer- 
tain notes  and  drafts,  the  face  value  of 
which  bi  9041.64,  which  tbey  are  endeavor- 
ing to  collect  tn  rvductltm  of  the  Indebted- 
ness, bat  out  of  which  they  do  not  expect 
to  be  able  to  realixe  the  whole  indebted- 
ness dnuthem.  Tbey  rely  npon  their  mort- 
gage as  security  only  so  far  as  the  proper- 
ty therein  set  out  can  be  mortgaged  In 
law.  They  have  not  received  su  niacb  as 
915  Interest  on  the  debt,  and  claim  only 
iawfol  Interest  of  8  per  cent.  The  mort- 
gage la  Jost  and  valid.  A  copy  of  the 
mortgage  was  attacbad  to  the  answer. 
Also  a  copy  of  the  note  and  a  list  of  the 
eoBaterals.  By  amendment  these  defend- 
ants answered  that,  since  tb^  made  their 
answer,  they  bad  collected  enough  to  re- 
duce tbe  Indebtedness  npon  the  overdraft 
from  9366.88  to  9266.80,  making  the  true 
Indebtedness  to  them  9065-80.  The  Talc 
llanatacturiug  Company  answered:  On 
April  0, 1802.  Bentley  ft  Co.  made  It  three 
Botes  for  976  each,  due  11}  d&ya  from  data, 
and  payable  to  Tolleson,  president,  or 
bearer.  To  secure  these  notes,  Bentley  ft 
Go.  gavct  a  mortgage  on  the  stock  of  goods. 
These  notes  and  ths  mortgage  were  trans- 
ferred for  value,  and  before  maturity,  to 
Lewis,  and  this  defendant  now  has  no  In- 
terest In  tbem.  The  sale  of  tbe  notes  and 
mortgage  occurred  on  April  11, 1892.  On 
February  10, 1803,  Bentley  ft  Co.  owed  this 
defendant  9660,  evidenced  by  note  of  tbat 
date,  doe  90  days  after  date,  secured  by  a 
mortgaga  on  the  stock  ot  goods.  A  de- 


posit of  collaterals  was  also  made  to  so> 
cure  this  note,  but  these  collaterals  will 
not  pay  tbe  debt  or  anytblng  like  It,  tbey 
being  substantially  and  practically  worth- 
less, and  defendant  looks  to  the  mortgage 
as  the  only  source  from  which  to  realise 
Its  debts.  That  Bentley  ft  Co.  are  Insol- 
vent defendant  Is  Informed  Is  true.  Tbe 
stock  ot  goods  is  worth  alwnt  91,200,  but 
defendant  beUeves  that  a  sale  of  any  char- 
acter ol  this,  stock  will  bring  a  mucb  less 
sum.  Ths  three  mortgageR  held  by  Liewis, 
James,  and  defendaot  will  more  than  ex- 
haust the  fund  which  may  be  realised  from 
tbff  property  mentioned  In  the  mort- 
gages, and  tbe  appointment  of  a  receiver 
win  be  a  costly  hardship  upon  the  mort- 
gagees, and  one  from  which  petitioner  can 
reap  no  beueflt.  By  amendment  the  Talc 
Manufacturing  Company  stated:  Out  of 
the  collaterals  deposited  to  secure  Its  debt 
It  has  collected  ^00.  Defendant  bad  the 
right,  as  will  be  shown  by  notes,  to 
use  the  collaterals.  In  pursuance  of  this 
right  defendant  has  discounted  9^00  face 
value  of  tbe  collaterals  with  J.  B.  ft  A.  L. 
James.  Defendant  had  to  indorse  these 
collaterals.  Tbey  are  of  but  little  value, 
and  defendant  will.  In  all  probability,  be 
forced  to  take  them  np.  Defendant  denies 
that  at  the  time  tbe  restraining  order  and 
rule  nisi  were  granted  Bentley  ft  Co.  were 
traders.  Their  stock  of  goods  hail  been 
seized  by  tbe  sherilf  the  day  before  the 
granting  of  the  orderand  rule.  Lewis  an- 
swered: On  April  11, 1892,  be  purchased 
from  Tolleson,  president,  tbe  mortgage 
made  by  Bentley  ft  Co.  to  securean  Indebt- 
edness of  $226.  Tbe  notes  the  mortgage 
was  given  to  secure  were  not  paid  at  ma- 
turity, and  defendant  foreclosed  his  mort- 
gage. He  had  been  Informed  that  tbe  sale 
of  the  property  has  been  stopped  by  an  or- 
der of  the  court.  He  does  not  know  why 
a  receiver  should  not  be  appointed,  but.  If 
it  is  meant  tbat  a  receiver  should  be  ap- 

ftolnted  for  tlie  stock  of  gtiods  embraced 
n  his  mortgage,  be  earnestly  protests 
against  It.  He  Is  Informed  and  believes 
that  there  are  Hens  on  the  stock  which 
will  more  than  exhaust  any  fund  arising 
from  a  sale  thereof.  The  notes  and  mort- 
gages were  purchased  by  him  for  value, 
tKfore  maturity,  and,  so  far  as  he  knows, 
are  perfectly  valid.  The  mortgage  was 
foreclosed  on  April  25th,  and  he  Is  Informed 
that  the  restraining  order  and  rule  dIbI 
were  granted  on  April  26tb.  At  that  time 
tbe  store  bad  been  closed  by  tbe  sheriff, 
and  the  baslness  of  Bentiey  ft  Co.  bad  been 
stopped. 

Upon  the  bearing  plaintiffs  Introduced 
testimony  of  Bentley,  one  of  tbe  defend- 
ants, to  tbe  following  effect;  When  the 
bill  was  filed  be  was  engaged  In  collecting 
the  outstanding  indebtedness  due  bis  firm, 
and  continued  after  the  filing  as  rapidly 
as  circumstances  would  permit  him.  His 
firm  was  Indebted  to  plaintiffs  theamonnts 
set  out  In  their  respective  bills.  These 
debts  were  dne,  and  demand  bad  been 
made  npon  his  firm  for  them.  He  had 
taken  an  Inventory  of  his  stock  of  goods 
and  merchandise  Just  alter  hU  store  was 
closed  by  thesherlff,  and  it  Invoiced  92,400. 
Tbe  meri^handise  and  fixtures  were  valued 
at  their  cost  price.  Some  of  his  goods 
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were  of  a  pertehable  nature,  and  be  did  not 
know,  at  tbe  time  be  teatlfled,  the  condi- 
tion of  those  KoodH.  All  hla  stock  was 
new,  as  bis  firm  dad  only  been  In  buslncas 
about  six  months.  Bis  firm  borrowed 
from  tbe  Talc  Manufactarlng  Company, 
abuot  the  date  when  tbe  mortgage  was 
execeted,  9600,  and  executed  note  and 
mortgage  lor  $650 ;  and  at  another  time, 
about  tbe  date  of  the  seeood  m'ortgage  to 
that  company,  9200,  xlvlng;  notes  and 
mortgage  for  $225.  His  firm  never  re- 
ceived on  the  notes  and  mortgages  more 
than  9700,  and  was  never  indebted  to  tbe 
Talc  Maaulacturing  Company  more  than 
that  sum,  excluding  the  usury  contained  In 
tbe  tace  of  tbe  mortgages.  The  Talc  Man- 
ufacturing Company  had  collected  9802  of 
the  notes  placed  with  ic  aa  collateral  secu- 
rity In  adultlou  to  tbe  mortgages,  and  he 
was  Inturmed  and  believed  that  It  bad  re- 
disconnted  or  hypothecated  three  more 
of  tbe  notes,  reallxlng  9300  from  J.  H.  ft  A. 
L.  James,  making  a  total  of  9602,  which 
should  be  credited  on  the  Talc  Mauufac- 
turing  Company's  mortgages.  James  tes- 
tified that  he  dlscoonted  three  notes,  pay- 
able to  Beutley  &  Co.,  for  93<>0,  and  paid 
Tolleson,  president,  tbe  money  tor  the 
notes,  less  the  diecount.  Two  persons 
test16ed  that  they  had  been  engaged  In 
tbe  grocery  bnaluRSS  forannmberof  years, 
and,  upon  an  Inspection  of  the  stock  of 
groceneii  and  fixtures  of  Bentley  &  Co., 
tbongbt  they  were  reasonably  worth  from 
91,1100  to  91.600.  PlalntlKa  also  Introdaced 
a  pauper  affidavit  made  by  Bentley.  J. 
H.  ft  A.  L.  James  introduced  tbelr  mort- 
gage, covering  the  stock  of  goods  and  fix- 
tures of  Bentley  ft  Co.,  at  No.  66  South 
Broad  street,  Atlanta,  Oa.;  "also  notes, 
drafts,  and  accounts  on  books  of  said  J. 
M.  Bentley  &  Co.,  a  list  of  which  Is  fur- 
niahed  by  them  on  a  separate  piece  of  pa- 
per;" also  upon  two  mules  and  a  dray. 
This  mortgage  stated  that  It  shoald  stand 
for  and  Include  all  future  advances  ol 
money  and  ladebtedness  ol  any  kind  to 
date  of  foreclosure  or  settlement,  owing 
by  Bentley  ft  Co.  to  J.  H.  ft  A.  L.  James. 
The  rate  of  Interest  stipulated  for  In  the 
mortgage  was  S  per  cent.  James  testified 
that  atnee  making  their  answer  his  firm 
had  collected,  out  of  the  collaterals  It 
held,  enough  to  reduce  the  Indebtedneas 
upon  the  overdraft  fr(im9366  38  to  S255.80, 
and  tbe  true  Indebtedneae  of  Bentley  ftCo. 
to  hiB  firm  was  9655.80.  There  was  evi- 
dence of  several  persons,  who  bad  been  en- 
gaged for  a  number  of  years  in  the  gro- 
cery business,  that  the  stock  of  Bentley  ft 
Co.  was  not  worth  more  than  from  91.000 
tn  91,200,  or  that.  If  It  was  sold  within  30 
days  from  aday  named, Itwoald  not  bring 
exceeding  91,000  to  91.200.  Bentley  testi- 
fied :  The  present  actual  value  at  forced 
sale  of  the  Mock  of  goods  would  not  ex- 
ceed 91,000.  Taking  the  stock  aa  Itstandti, 
the  safe  and  ofilce  fixtures  would  not 
bring  one  half  the  list  price.  The  perish- 
able icooda  and  stock  have  become  dam- 
aged lu  valne.  The  stock  was  seized  by 
the  Bberitr  under  mortgage  In  favor  of  the 
Talc  Manufacturing  Company.  His  for- 
mer  affidavit  was  based  upon  the  cost  price 
of  thegnods  and  the  list  price  of  safe  and  fix- 
tnrea.  Tbe  Talc  Manafactnrlng  Company 


IntrodDeed  the  99SiO  note,  and  Lewis  Intro, 
dnced  the  three  notes  toi*  975 each;  and 
also  the  mortgage  dated  April  9, 1892,  to 
theTale  Manufacturing  Company,  describ- 
ing the  three  notes,  and  being  upon  the 
following  property:  "All  of  our  stock  of 
goods  of  every  kind  and  character  in 
onr  store  at  66  South  Broad  street;  also 
one  fireproof  safe,  with  burglar-proof 
vault  in  It.  Said  safe  was  made  by  Na< 
tlonal  Sata  ft  Ijock  Company,  and  we 
have  paid  for  It  In  fall. "  Attacned  to  this 
mortgage  was  an  affidavit  made  by  H. 
Lewis,  to  the  effect  that  he  was  owner 
and  bolder  of  tbe  mortgage,  and  there 
wae  doe  on  it  92^  principal,  and  9f^ 
protest  fees,  etc.  PlalatltTs'  attorneja 
moved  to  rule  out  thia  mortgage  upon  the 
grounds:  (1)  There  was  no  written  aa- 
slgnment  of  It,  It  being  made  to  the  Tale 
Manufacturing  Company,  and  H.  Lewla 
foreclosing  tt  aa  owner;  (2)  that  the  da- 
,  scriptlon  contained  in  the  mortgage  was 
'  Insufficient,  aa  It  did  not  describe  the 
clasa  of  goods  so  as  to  enable  one  to  find 
the  property.  These  objections  were 
overruled,  and  the  mortgage  admitted, 
and  to  this  ruling  plaintllfsexcept.  Lewla 
tendered  the  mortgage  Jf. /a.  dated  April 
25,1892,  Issued  upon  the  affidavit  attached 
to  tbe  mortgage  In  favor  of  tbe  Talc  Man- 
ufacturing Company  against  Beutley  ft 
Co.,  covering  tbe  same  property  as  waa 
mentioned  in  tbe  mortgage.  To  this  13.  ft. 

fdalntllfa  objected,  upon  the  ground  that 
t  did  not  follow  the  affidavit  of  foreclo- 
sure, the  affidavit  being  made  by  Lewis, 
and  the  l3.  fu.  being  iasued  to  the  Talc 
Manufacturing  Company.  This  motion 
was  overruled,  and  to  tola  rnllag  plain- 
tiffs except. 

C.  D.  Maddoxy  W.  R.  Browa,  and  Bisbop 
ft  dfctVAorter.  for  plalnttffs  in  error.  J.L, 
Hopktaa  ft  Soaa  and  BiUjer  ft  Bro,t  tor 
defendants  lu  error. 

Lumpkin,  J.  The  facts,  other  than  those 
herdu  mentioned,  which  may  be  necessary 
to  a  full  uQderstanding  of  the  rulings 
made  by  this  court  in  this  case,  will  be 
stated  by  tbe  reporter. 

1.  When  It  is  Incumbent  upon  a  party, 
other  than  tbe  mortgagee,  to  prove  that 
heown?  a  mortgage,  he  should  show  a 
written  transfer  of  it  to  talmself,  but  tbla 
is  certainly  not  neceasary.  In  a  particular 
case,  when  it  la  alleged  in  the  pleadings 
of  the  opposite  party  that  the  uortgaiia 
has  been  transferred  to  him. 

2.  The  a.  til.  which  I^wla  Introduced 
over  the  pialntifls*  objection  was  not 
properly  Issued,  and  waa  not  a  regular 
proceRs;  there  being  a  serious  variance 
between  it  and  the  affidavit  of  foreclosure. 
Receiving  It  In  evidence,  however,  even  If 
emineoas,  did  no  barm;  It  being  manlfeaC 
that  neither  Ita  presence  nor  Its  absence 
conld  or  thonld  bave  affected  tbe  mind 
of  the  Judge  In  reaching  his  conclusion 
upon  thn  matters  before  bim  for  deters 
minatlon.  Besides,  this  0.  t&.  Is  amenda- 
ble. The  affidavit  made  by  Lewis,  alleg- 
ing himself  to  be  the  owner  and  holder  of 
the  mortgage  thereto  annexed,  and  stating 
the  amnunts  due  tbereon,  complies  wltb 
the  requirements  of  section  S971  of  tbe 
Code.  It  would  bara  liten  more  aecnrata 
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to  allege  distinctly  that  these  amoDDts 
were  dne  to  Lewis  apoo  a  mortgass  made 
totLeAtlaota  Talc  MannfaeturlDg  Com- 
paDy  owned  by  depoDeDt,  but  not  trans- 
lerred  to  blm  In  writing,  and  an  amend- 
ment  of  the  afBdarlt  to  this  affect  woald 
bare  been  proper,  thoagb  not  absolately 
necessary,  because,  eunstrued  In  eonnec- 
tloD  with  the  mortgage,  the  meaning  ul 
the  aflBdavlt  Is  safflclently  clear.  Accord- 
ingly the  a.  t».  shoald  have  been  Ifusued  In 
tbe  name  of  the  company  (or  the  nae  ot 
Lewis,  and  tbla  may  yet  be  accomplished 
by  amendment.  See  Nicholson  t  Harris, 
16  S.  B.  Bep.  84,  (decided  at  tbe  last  terra.) 
In  that  case  an  affidavit  to  foreclose  a 
mortgage  on  personalty,  made  by  one 
member  of  a  flrra,  alleged  that  tbe  mort- 
gagor was  indebted  to  snch  firm  the 
amonnts  dae  on  the  mortgage  as  holders 
and  owners  thereof,  they  not  being,  bow- 
ever,  tbe  mortgageea  therein  named.  This 
affidavit,  like  tbe  one  made  by  Lewis  In 
the  present  case,  was  really  snfflclont; 
bnt  the  plaintiffs  having  aflked  leave  to 
amend  their  "proceedings  to  forecloao,'* 
(which,  of  course,  included  the  affidavit,) 
so  as  to  have  tbem  In  tbe  name  of  the 
mortgagee  for  the  plaintiffs'  use,  tbe 
amendment  ought  to  have  been  allowed. 
It  was  tbelr  right,  if  they  so  desired,  to 
have  their  pleadings  complete  and  perfect 
In  all  respect8,and  we  held  In  the  case  Just 
mentioned  that  a  denial  of  this  right  was 
erroneous.  The  mortgage  0.  A.  was  not 
set  out  In  the  record  of  that  case,  but  pre- 
sumably It  followed  the  affidavit,  and 
was  Issued  in  favor  of  affiant's  Arm. 
If  BO,  It  needed  amendment,  and  our 
mllng  that  the  proceedings  to  foreclose 
were  amendable  by  inserting  as  party 
plalntllf  the  name  of  tbe  mortgagee  for 
the  nse  of  the  onner  was'broad  enough 
to  allow  the  necessary  amendment  to  the 
n.  fit.  When  the  irregularity  in  the  6.  fa. 
belonging  to  Lewis  has  been  corrected  by 
proper  ameodment.  Its  right  to  proceed  or 
participate  In  tbe  fand  realized  from  a 
sale  of  the  mortgaged  property  will  be 
governed  by  what  Is  said  In  the  fourth 
head  note. 

3.  A  diligent  creditor  should  not  be 
needlessly  Interfered  with  in  the  prosecu- 
tion of  his  legal  remedies.  The  fact  that 
a  eredltur  by  mortgage  has  other  securi- 
ty, from  which  be  may  collect  an  amount 
sufficient  to  satisfy  only  a  part  of  his 
claim,  certainly  should  not  dalay  falm  In 
proceeding  with  the  mortgage,  especially 
when  It  plainly  appears  that  unsecured 
creditors  will  obtain  the  benefit  of  tbe 
additional  security,  after  the  mortgage 
Is  satisfied.  This  will  result  from  the  or* 
ider  made  by  tbe  Judge  In  this  ease. 
While  the  petition  alleges  that  the  collat- 
erals held  by  J.  H.  &  A.  L.  James  and 
tbe  Atlanta  Talc  Manufacturing  Com- 

fiany  were  amply  sufficient  to  secure  tbem 
□lly,  tbe  proof  shows  they  could  realize 
upon  these  securities  only  a  portion  of  the 
amounts  due  on  their  mortgages,  and  the 
order,  in  effect,  provides  that  all  the  as- 
sets of  Bentley  &  Co.  shall  go  to  the  re- 
ceiver after  tbe  mortgages  are  paid.  Con- 
seqnently,  no  reason  whatever  appears, 
■o  far  as  these  'Collaterals  are  concerned, 
wbj  the  collection  ot   the  mortgages 


should  have  been  arrested  by  the  appoint- 
ment of  a  receiver. 

4.  A  mortgage  creditor  has  no  right  to 
collect  UBurfons  Interest  from  an  Insolvent 
debtor  to  the  prejudice  of  other  creditors. 
The  debtor  could  pay  such  interest,  if 
he  chose,  and  a  creditor  receive  it.  It  no 
others  were  concerned  or  to  be  affected; 
but,  where  a  falling  debtor  cannot  pay  all 
he  owes,  any  creditor  Is  fortunate  enough 
who  receives  back  his  own  with  lawful 
Interest.  This  accords  with  the  rulings  ot 
this  court  In  Drooks  v.  Todd,  79  Qa.  6d2,  4 
S.  E.  Rep.  156,  and  Welbl  v.  Manufacture 
Ing  Co.,  15  S.  E.  Rep.  282,  (decided  at  thtf 
last  term.)  and  seems  to  have  a  founda- 
tion In  Justice  and  fair  dealing.  We  there- 
fore think  our  ruling,  as  set  forth  In  the 
fourth  headnote,  makes  a  proper  and  law- 
ful disposition  of  the  case. 

Judgment  affirmed,  with  directions. 


(91  oa.  an 

DUKES  V.  BATJOR. 
(Saprema  Ceort  at  OeMvla.  Oct  17, 18B2.) 

SFBOinO  PSBrOBHAROB  — ABAMDOKllSira  OF  COH- 

TBAOT— Uiear  to  Bjcsoihd. 

1.  Where  one  bai^alned  to  another  a  tract 
of  land,  receiving  a  small  pavment  in  cash  and 
two  promissory  notes  for  the  oalance  of  the  pur- 
chase money,  maturloK  at  different  times  In  the 
future,  and  srave  to  the  vendee  a  bond  condi- 
tioned to  make  to  htm  a  good  and  anfiicient  title 
to  the  land  If  he  "shall  promptly  pav  the  said 
several  notes  at  the  times  specified,  and  the 
vendee,  after  cnltivatinK  the  land  one  /ear, 
practically  abandoned  the  possession  of  it,  faUed 
to  pay  either  of  said  notes  at  maturity,  did  not 
attempt  to  do  anything;  more  with  the  land,  or 
assert  "any  right  over  It  in  any  iliape  or  form,** 
and  never  at  any  time  paid  any  taxes  thereon, 
and  the  rendor,  without  objection  on  his  ^art, 
took  possession  of  the  property,  and  retained 
posseuion  thereof  for  more  than  four  years,  no 
sufficient  reason  or  ezcuee  for  the  failure  of  the 
vendee  to  pay  the  notes  appearing,  tbe  latter 
was  not  then  entitied,  by  tendering  the  balance 
of  the  purchase  money  with  Interest,  to  compel 
a  specified  performance  by  the  vendor,  and  thus 
obtain  a  deed  to  the  property.  It  was  the  right 
of  the  vendor,  after  default  by  the  vendee  as 
stated,  to  rescind  the  contract  by  re-entering 
the  land,  taking  possession  of  the  same,  and 
tendering  to  the  vendee  the  money  he  had  p^d, 
or  such  portion  thereof,  if  any,  as  might  be  due 
him  on  a  fair  settlement  between  the  parties. 
The  vendee  cannot  complain  of  the  exercise  of 
this  right  when  he  shows  no  reason  whatever 
for  faiUng  to  pay  his  notes  as  atipalated,  nor  is 
the  tender  menuoned  an  essential  to  a  resds- 
don  when  the  oondnct  of  the  vendee,  as  herdn 
redted,  amounts  to  a  consent  to  tbe  rescission 
without  such  tender.  See  McDaniel  v.  Gray, 
69  Ga.  433;  Benedict  v.  Lynch,  1  Johns.  Oh. 
376;  Ktrby  t.  Harrison,  2  Ohio  St.  826;  Hnd- 
•on  V.  Doke,  21  Ga.  403. 

2.  The  grant  of  a  n<Hunlt  was  not  error. 
(SylUbns  by  the  Court) 

Error  from  snperior  court,  Pulton  coun- 
ty ;  M.  J.  Clarkb,  Judge. 

Action  to  compel  specific  performance  of 
an  alleged  contract  for  tbe  sale  of  land  by 
W.  T.  Dukes  against  Mrs.  Mary  A.Baugh. 
A  nonsuit  was  granted,  and  plaintiff 
brings  error.  Affirmed. 

Tbe  following  is  tbe  official  report: 

Dukes  brought  bis  action  against  Urs. 
Baugb  to  compel  specific  performance  of 
an  alleged  contract  for  the  sale  of  land. 
Attached  to  his  petition  was  a  copy  of « 


Digitized  by 


Google 


BOUIHEABXBBN  BEFOBTBB.  Yoita  1& 


(Ga 


bond  for  title  relied  oo  by  bim.  glTen  to 
him  by  Mrs.  Bau^b  on  April  »,  1SS4,  recit- 
ing tbat  »be  bad  tbat  day  agreed  to  eell 
bicD  a  tract  of  land,  dencriblnic  U,  for  $800. 
of  wblch  amount  be  bad  paid  ber  In  caab 
960,  and  bad  made  and  delivered  to  her 
blB  two  promissory  notes,  bearing  latereat 
at  8  percent,  per  annum,  and  due.  reepec- 
tlvely,  November  1,  1884,  and  November  1, 
1885;  and  that,  II  bn  staoald  pay  her  tbeae 
notes  promptly,  then  she  was  boand  to 
execute  to  bIm  a  good  and  sufficient  title 
to  the  laud,  but  on  bla  fnilure  to  pay  them, 
or  either  of  them,  at  the  times  therein 
apeclfled,  the  obligation  to  be  void.  Alter 
the  plalntlR  had  Introduced  hlsteatlmony, 
defendant  moved  for  a  noupult,  on  the 

S round  tbat,  as  shown  by  the  evidence, 
[rs,  Baogh  bad  rescinded  this  contract 
and  retaken  poaneanlon  of  the  land,  and 
therefore  plaintiff  had  norlgbt  toaspeclflc 
performance.  This  motion  was  granted, 
to  which  ruling  plaintiff  excepts.  Upon 
the  trial  plaintiff  first  read  the  deposition 
of  defendant  to  the  folhi  wing  effect:  "Sold 
Duken  a  piece  of  property  of  about  ten 
acres  In  1883  or  1884.  Frank  Magee  was 
my  agant.  He  bad  antborlty  to  receive 
the  money  and  negotiate  in  all  relations 
between  myself  and  Dakea  in  regard  to 
this  property.  What  I  mean  is  tbat  he 
had  authority  to  receive  the  money  and 
receipt  for  It,  and  thatwaa  all  the  author- 
ity be  bad.  After  the.  trade  was  cluKed, 
and  the  bimd  signed,  taa  bad  authority  to 
recelTa  the  money  and  receipt  for  It.  and 
tbat  was  all  the  antborlty  be  had.  Dukes 
never  cultivated  tbls  land  or  lived  on  it 
after  be  bought  It.  It  was  a  vacant  piece 
of  property  In  a  large  field  of  about  forty 
acrea.  run  off  by  a  anrvuyor  and  staked, 
but  not  fenced  In  or  marked  in  any  other 
way.  I  asked  Magee  why  he  did  not  pay 
the  monay  when  the  second  note  became 
due.  I  took  possession  of  the  land  and 
paid  the  taxes  and  cultivated  It  after  that 
time.  Dukes  made  a  demand  on  me  in 
May,  1)^90.  I  wan  in  possession  and  culti- 
vated it  from  then  until  now,  (the  trial 
took  place  March  23, 1H02.)  I  never  bad 
any  transaction  with  Dukes  In  peraon.  I 
left  tha  t  tu  my  agents.  T^ak  &  Ly le.  They 
sold  the  property,  and  I  got  Magee  to  re- 
ceive the  mon<>y  for  me  and  receipt  for  It. 
Magee  received  the  notes.  I  approved 
everything  that  be  did,  as  far  as  I  kunw. 
I  knew  of  nothing  except  bis  receiving  the 
notea.  I  was  preaent  when  the  bond  was 
signed  and  be  took  It.  The  first  year 
Dukea  bongbt  the  land  It  was  sowed  In 
uats,  and  the  nextyear  Scarboroogh  rent- 
ed the  whole  field  from  me.  I  received 
part  of  the  rents,  but  he  managed  It  au 
badly  aa  not  to  make  much.  Magee  held 
the  bond  and  notea  with  my  approval.  I 
bad  no  information  whatever  about  the 
9150  claimed  to  have  been  paid  to  Magee 
by  Dukea. "  Miss  Magee  testified  for  plain- 
tin:  "Am  familiar  with  the  handwriting 
of  B.  F.  Magee."  Witness  looked  at  a  re- 
ceipt handed  her  signed,  "Mrs.  Mary  A. 
Bangh,  per  B.  F.  Magee,"  and  aald:  "I 
recognise  the  signature  aa  that  of  B.  F. 
Magee,"  but  tbat  abe  had  no  opinion  as 
to  the  body  of  the  receipt,  the  signature 
and  body  of  the  receipt  having  been  writ- 
ten by  two  different  people.  The  receipt 


parnorted  to  be  for  the  payment  of  9150 
by  Dukea  to  Mrs.  Bangb  on  December  9» 
]884,and  waa  admitted  Inevidence.  Unkea 
testified:  "BQUghtapleoeofpropertytrom 
Mrs.  Baugb.  I  cultivated  ft.  Took  pos- 
session of  It  from  the  time  I  bought  It  in 
April,  1884,  and  the  remainder  of  the  year, 
and  received  the  rents  from  it.  I  took  tha 
land  and  cultivated  It  from  the  time  the 
bond  was  signed  lor  tbs  balance  of  the 
year.  I  made  a  tender  of  91*000  on  Jane 
2. 1890,  to  Mrs.  Baugb.  She  refused  to  ac- 
cept the  money.  I  demanded  my  notes. 
I  told  ber  there  was  the  principal  and  In- 
terest, and  I  wanted  a  deed.  She  refused 
to  make  me  one.  Did  not  tell  Magee  tbat 
I  had  abandoned  the  contract;  did  not 
tell  him  I  had  paid  950.  and  eoald  not  pay 
the  balance,  Dur  did  I  tell  Calbonn  I  had 
abandoned  the  contract.  I  did  not  bnder^ 
take  tocnltlvate  the  land  In  18%,  and  have 
never  undertaken  since  that  time  to  culti- 
vate it  or  do  anything  with  it.  Did  not 
make  any  objection  to  Mrs.  Baugb  culti- 
vating it  after  tbat  time.  Did  not  give 
her  permiaalon  tu  do  It.  I  knew  nothing 
of  it.  Have  never  paid  any  taxes  at  all. 
Paid  none  in  1884.  Did  not  take  pomes- 
sion  or  claim  it  or  bold  It  after  1884.  or  as- 
aert  any  right  over  It  in  any  shape  or 
form.  The  reason  I  did  not  cultivate  ft 
after  1884  was  that  It  was  so  thin  there 
could  not  be  very  mncb  made  on  It.  The 
rents  I  received  from  It  were  so  small  it 
was  not  worth  bothering  with,  and  I 
wonld  not  be  worried  with  It  for  sncb 
rents  aa  I  received  from  It."  Plalntltf  ten- 
dered In  evidence  the  record  of  a  suit  filed 
In  1886.  of  John  M.  Dorsey  v.  Ed.  Bangb. 
and  counsel  agreed  that  the  verdict  and 
Jadgment  was  bad  November,  1888,  for  de- 
fendant. The  brief  of  evidence  does  not 
state  what  tbls  suit  was  aboat.  PlalutlS 
also  pot  In  evldencB  tbe  bond  tor  titlshi 
One  Hose  testified  for  plaintiff:  "In  the 
spring  of  1890,  Dukes  tendered  Mrs.  Baogh 
91 .000  to  pay  balance  on  some  land  he  bad 
bought,  and  handed  It  to  her,  bnt  aba 
would  not  receive  It,  would  not  dlMcuss 
tbe  matter,  and  went  out  of  the  room." 
Scarborough  testified:  "Rented  a  piece  of 
property  from  Dukes  at  Bust  Point  in 
1884.  and  paid  the  renU  tn  3884  to  Mrs. 
Dukes.  I  held  It  after  Dukes  got  possea- 
aian  for  the  balance  of  1884,  as  Duke's  ten- 
aut."  Plalntltf  then  tendered  defendant 
9]>000  in  cash,  aublect  to  tbe  diaposltion 
of  tbe  court.and  the  court  stated  that  the 
plaintiff  could  deposit  the  money  In  court 
as  a  continuing  tender,  if  be  so  desired. 
Tbe  clerk  was  then  sent  for,and  took  pos- 
session of  the  money. 

Tboa.  F.  Ash  worth,  for  plaintiff  In  error. 
Ha/;  (fi  fiammond,  for  detendaut  In  error. 

Feb  Cubuh.  Judgment  afflrmsd. 


(W  OS.  4M) 

BIOHMOND  ft  D.  B.  CO.  v.  SHOMO. 

(Supreme  Court  of  Oeoi^   Oct  24, 1802.) 
Bill  or  Laduto  — Spioial  Oomtra.ct  —  VijBTiNS 
BT  Parol  BvinsNoa  •-  iHSvauMiim  Bxscnm 

IX  DCPLIOATB, 

1.  Besort  canoot  be  had  to  a  tniqr  paroV 
axreement  to  add  to  or  vary.  In  behalf  m  lJi« 
snipper,  tbe  terms      a  special  oontiact  con- 
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tdaed  in  a  bill  of  lading  acoevtod  and  dcn«d  hj 
Um  before  tha  goods  were  shipped,  it  not  ap- 
pvaring  that  his  slgnins  was  the  result  of  fraud 
vt  sdstake.    Oode,  (  2088. 

2.  Where  two  papers  are  executed  in  dupli- 
cate, one  of  the  piurues  BisnlnK  one  of  the  pa^ 
pers  and  the  other  party  signing  the  other,  both 
paper*  together  are  to  »  treated  a«  one  doen- 
ment. 

(SrBabus  br  the  Court) 

Error  from  city  court  of  Atlanta;  H. 
Tan  Bpps,  Jodse. 

Action  br  A.  M.BbomoagaiDvt  the  Bleh- 
mond  ft  DanTllla  Railroad  Comnanr,  on 
an  aUoged  contract  by  datendant  to  keep 
Iced  a  rcMfferator  ear  In  which  plaintlB 
shipped  peacbeB  over  defendant'e  railroad 
and  coDDectioK  lines  Irom  Atlanta  to 
Pblladelphia,  plalntltf  alleglns  that  a 
breach  of  tbte  contract  resolted  In  the 
decay  and  total  loss  of  the  fmit.  There 
was  a  verdict  for  plaintiff,  and  Indgmeot 
entered  denying  a  newtrlaL  Defendant 
brtttss  error.  Jadgment  denying  a  new 
trial  reversed. 

Burrow  4k  JackMoa,  for  plalatltl  In  ern>r. 
Mtaymm  4k  HW,  tor  detondant  In  error. 

Simmons.  J.  The  action  was  apon  an 
slleged  contract  between  the  shipper  and 
the  defendant  to  Ice  and  keep  Iced  a  re- 
frigerator car  in  which  peaches  were 
■hipped  over  the  defendant's  railroad  and 
connecting  lines  from  Atlanta  to  Philadel- 
phia, the  breach  of  t|iU  contract  resnltlng. 
It  waa  alleged.  In  the  decay  and  total  loss 
of  the  fruit.  The  verdict  was  In  lavor  of 
the  plaintiff  for  the  full  value  of  the 
peaches,  lesM  the  freight.  The  plaintiff  in 
error  complalnB,  first,  of  the  overraliog  of 
Ite  motion  fur  a  noDenlt.  This  motion 
should  have  been  granted.  When  the 
plaintiff  announced,  "closed,"  and  the 
motion  waa  made,  the  evidence  had  failed 
to  show  any  Injury  to  the  fruit,  or  any 
degree  of  negligence  on  the  part  of  the  de- 
fendant. The  alleged  contract  waa  that 
the  car  was  to  be  Iced  once  at  Atlanta 
and  once  again  between  Atlanta  and 
Philadelphia.  It  appeared  that  this  was 
done  at  Atlanta,  the  icing  as  well  as  the 
packing  of  the  fruit  In  the  car  being  con- 
ducted under  the  supervision  of  the  plain- 
tiff, audit  dues  not  appear  that  there  was 
any  fallareto  ice  It  after  it  left  Atlanta, 
The  plaintiff  testified  that  parties  In  Phil- 
adelphia notified  him  that  the  fruit  whs 
rejected,  but  the  reason  of  its  rejection 
was  not  stated.  Whether  It  was  rejected 
on  account  of  Ita  damaged  condition, 
and  to  what  extent  It  was  damaged,  If 
at  all,  are  questions  upon  which  the  evi- 
dence up  to  this  point  is  silent.  After  the 
motion  to  nonanit  bad  been  overruled, 
and  after  the  defendant  had  closed  ita 
testimony,  there  waa  an  attempt  to  sup- 
ply this  omission,  the  plaintiff  stating 
that  the  parties  to  whom  the  fruit  was 
sent  rejected  it  "because  In  bad  order," 
but.  beyond  this  brief  stateroeut,  there  Is 
no  evidence  as  to  Its  condition  at  or  after 
the  time  of  arrival;  nor  does  It  appear 
what  length  of  time  had  elapsed  between 
the  time  of  arrival  and  the  time  It  was 
discovered  to  be  In  bad  order. 

Moreover,  we  think  a  recovery  la  pre- 
cluded by  toe  terms  of  the  shipper's  uon- 
tnwt  wltli  the  dtfendaat,  Accepl^oK  as 


true  the  plalntltrs  account  of  the  alleged 
contract  asto  the  icing  of  the  car  between 
Atlanta  and  Pblladelphia,  it  was  merely 
a  parol  stipulation,  and  was  sueceded  by 
a  written  contract  In  which  no  such  stip- 
ulation was  Included.  According  to  his 
testimony,  he  first  approached  the  gen- 
eral agent  of  the  defendant  Atlanta, 
and  stated  that  he  bad  a  car  load  of 
peaches  he  wanted  to  ship  to  Philadel- 
phia, and  that  be  wanted  them  Iced.  The 
agent  Informed  him  where  he  coald  get  a 
car,  and  "  was  to  see  that  the  car  was  Iced 
between  Atlanta  and  Philadelphia. "  After- 
wards the  plaintiff  got  the  caras  Inetrnct- 
ed,  and  bad  It  Iced  and  carried  to  the 
depot  of  the  defendant.  When  the  peaches 
were  delivered  at  the  depot,  and  before 
they  were  shipped,  the  agent  who  received 
them  handed  blm  a  bill  of  lading,  which, 
besides  acknowledging  the  receipt  of  the 
packnges  as  "In  outward  good  order," 
contained  a  special  coutract.  In  which  ft 
was  stipulated,  among  other  things,  that 
the  carrier  should  not  be  liable  tor  loss  to 
perishable  property  of  any  kind,  occa. 
sloned  by  delays  or  change  of  weather, 
and  that  for  all  loss  or  damage  occurring 
In  the  transit  of  the  packages  the  legal 
remedy  should  be  against  the  partlcolar 
carrier  In  whose  custody  the  packages 
might  actually  be  at  the  time  of  the  hap- 
pening thereof,  and  that  the  defendant 
assumed  no  other  responsibility  lor  the 
safety  or  safe  carriage  of  the  paeliages 
than  might  be  Incurred  on  Its  own  road, 
etc.  No  rate  of  freight  was  stated,  and 
none  was  collected  Irom  the  shipper. 
This  contract  was  executed  In  duplicate, 
one  ot  the  papers  being  signed  by  the  agent 
of  tbe  carrier  and  accepted  by  the  shipper, 
and  the  other  being  signed  by  tbe  shipper 
and  retained  by  Che  uRent.  Both  papers, 
tberelore,  are  to  be  treated  as  one  and 
the  same  writing.  It  is  to  be  assumed 
that  when  the  plalntlO  signed  this  con- 
tract be  knew  Its  contents;  It  was  blH 
duty  to  know,  and  Itls  not  denied  that  be 
did.  If  it  failed  to  speak  the  whole  con- 
tract It  was  Incumbent  upon  him  to  see 
that  it  did  so  before  he  accepted  and 
signed  it.  The  rule  is  well  settled  that 
resort  cannot  be  had  to  a  prior  parol 
agreement  to  add  to  or  vary  in  behall  of 
the  shipper  tbe  terms  of  a  special  contract 
contained  In  the  bill  of  lading  accepted 
and  slflcned  by  him  before  the  goods  are 
shipped,  where  it  does  not  appear  that  his 
signing  was  the  result  of  fraud  or  mis- 
take. Hers  it  la  not  pretended  that  there 
was  fraud  or  mistake.  The  contract,  ae 
Rturned,  must  therefore  be  taken  as  the 
final  repository  and  sole  evlden<:e  of  tbe 
agreement  between  the  parties,  and  any 
limitations  In  It  not  InconHlatent  with 
the  law' are  binding  upon  the  shipper. 
Code.  8  2068:  Porter,  Bills  Lad.  S  64  et 
seq.;  2  Ror.  R.  R.  (Gd.  1884.)  182»;  Hutcb. 
Carr.  S§  136. 128;  2  Beach,  Ry.  Law,  SS962, 
963  ;  2  Amer.  &  Eng.  Eoe.  Law,  228;  Rail- 
way Co.  V.  Cleary,  77  Mo.  634;  8now  v. 
Railway  Co..  109  Ind.  422,  9  N.  E.  Rep.  702; 
Railway  Co.  v.  Weakly.  60  Ark.  897,  8  8. 
W.  Rep.  134,  7  Amer.  tSt.  Rep.  104,  and 
note,  117;  Railway  Co.  v.  Harwell.  81  Ala. 
840.  R  South.  Rep.  649;  Pemberton  v.  Ball- 
road  Co.,  104  Haas.  144;  Long  v.  Ballroad 
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Co..  50  N.  T.  76;  Qermaola  Fire  Ins.  Co.  t. 
Ballrnad  Co.,  72  N.  T.  90.  In  the  case  of 
Purcell  T.  Exprees  Co.,  84  Ga.  SIS,  relied 
upon  by  counsel  lortbedefendant  In  error, 
nu  special  contract  bad  been  slffned  by 
tbestilpper;  tbere  was  a  mere  receipt  lor 
the  goods.  In  Bostwlck  t.  Ballroad  Co., 
46  N.  Y.  712,  and  other  cases  relied  npon, 
the  goods  had  been  shipped  or  were  be- 
yond the  control  of  the  shipper  before  the 
bill  of  ladiDK  was  accepted.  In  some  of 
the  cases,  as  in  Hamilton  t.  Ballroad  Co., 
06  N.  C.  S98.  3  B.  £.  Rep.  IM,  the  damage 
was  done  or  bad  its  Inception  before  ancb 
acceptance.  Here,  however,  no  damage 
bad  acoraed,  and  It  was  In  the  power  of 
the  shipper,  when  this  paper  was  tendered 
him,  to  retose  to  sign,  and  to  reclaim  bis 
Koods  uulesB  the  contract  was  made  to 
conform  to  the  nnderstandinK  which  be 
claims  was  prevloasly  had  with  another 
agent  of  the  defendant.  By  tbe  written 
contract,  as  we  have  seen,  no  obligation 
was  assumed  by  the  defendant  to  keep  the 
car  Iced  after  Its  departnre  from  Atlanta, 
and  any  liability  for  Injury  occurring  be- 
yond its  own  terminus  Is  expressly  ex- 
cluded. Whether,  Independently  ut  con- 
tract, any  duty  may  exist  on  the  part  of 
a  eanler  to  keep  its  ears  iced  to  tbe  trana- 
pnrtatlon  of  freight  of  thla  kind.  Is  a  qnea- 
tlun  we  are  nut  required  In  this  case  to 
decide.  There  was  no  evidence  ol  any  neg- 
Itgence  In  this  respect  upon  the  defend- 
ant's line  of  railroad,  and  It  was  compe- 
tent for  tbe  defendant  to  contract,  as  it 
did  in  this  Instance,  that  for  any  damage 
not  occurring  on  tta  own  line  It  sboald 
not  be  held  liable.  A  common  carrier  is 
not  bound  to  issue  a  bill  ol  lading  for  the 
transportation  of  freight  beyond  Its  termi- 
nus, and  It  It  does  so  wesee  no  reason  why 
It  may  not  stipulate,  as  a  condition  of  the 
andertaklng.  that  its  liability  shall  ex- 
tend only  to  Injuries  occurring  npon  its 
own  Una  of  railroad.  Ballroad  Co.  v. 
Avant,  80  Ga.  195.  (2)  198,  5  8.  K.  Bep.  78; 
Hntch^  Carr.  (Ed.  1891.)  6  U9b  et  seq. 

The  verdict  18  not  sustained  by  tneevl- 
deoce,  and  tbe  Judgment  denying  a  new 
trial  u  rarersed. 


(U  Ga.  SS) 

RICHMOND  ft  D.  R.  00.  t.  BUTLKR. 
(Sapreme  Court  of  Georgia.  Oct  24, 1592.) 

MUTBB  AHD  BaRTANT  —  ImJCBIU   TO  BjOMMiAD 
BlIPLOTa— RsLBUa— VSBDIOT— RSTIKW  OK  AP- 

The  main  hurae  on  the  trial  of  an  action 
for  personat  injoriea  acalnrt  a  railroad  company 
being  whether  or  not  the  plaintiif,  who  cootd 
neithM  read  nor  write,  had  for  a  specifled  sam 
of  monej  releaied  tbe  company  from  all  claims 
for  damases  resulting  from  snch  injuries,  and 
had  knowiDgly  signed,  by  making  a  cross  maric, 
an  instroment  of  writing  to  that  eflbet;  and  the 
evidence  for  the  plaintiS,  if  true,  showtng  that 
he  had  not  so  released  uie  company,  and  that 
when  he  signed  the  paper  It  was  not  read  over 
to  him,  but  that  he  was  misled  by  the  com- 
ity's servants  as  to  its  real  contents,  and  by 
them  made  to  believe  it  was  merely  a  recdpt 
for  money  he  claimed  to  be  dne  him  as  wages; 
while  the  evidsnoe  for  the  eompsny.  If 
slMwed  that  plaintiff  had  releasea  the  company, 
and  had  idgned  the  paper  with  a  full  knowledge 
of  Its  contents,  and  the  jnry  having  determined 
this  Issue  in  the  plainuff*s  favor,— this  coort, 


nnder  onr  Bystem,  oonstltDtlng  the  jury  the  tri* 
banal  to  decide  all  questiona  of  fact,  and  espe- 
cially to  pass  npon  the  credibility  of  witnesses, 
has  no  anthorltj  to  set  aside  their  verdict,  aft^ 
its  approval  by  the  court  below;  It  being  in  all 
othw  respects  fnlly  sopported  by  the  evtdeoesh 
and  there  being  no  complaint  that  say  otxots  of 
law  were  ccamnltted  at  the  ttlaL 

(Syllabns  by  the  Oonit) 

Error  from  city  conrt  of  Atlanta ;  How- 
ard Van  Epf8.  Judge. 

Action  bj  Rtehard  Batlor  against  tbe 
Richmond  ft  Danville  Hallroad  Company 
to  recover  damogea  for  personal  Injuries. 
A  verdict  waa  rendered  for  plainUff,  and 
defendant  brings  error.  Judgment  a^ 
Armed. 

The  following  la  the  official  report: 
An  action  for  damages  was  brought  by 
Butler  against  the  railroad  company  In 
Marxism.  The  company  pleaded  accord 
and  aotMaetlon  by  an  instrument  execot- 
ed  by  tbe  plaintiff  on  November  27,  IS89. 
releasing  It  entirely.  In  eonalderatioo  of 
918.  It  also  pleaded  tbe  general  Isane. 
The  first  verdict  was  In  Its  favor,  and  the 
Judgment  denying  a  new  trial  was  re- 
versed by  this  court  at  tbe  last  October 
term.  16  S.  £.  Rep.  668.  On  tbe  second 
trial  the  Jury  found  tor  tbe  plaintiff,  f  3,- 
358.  The  company  moved  lor  a  new  trial 
on  the  grounds  that  the  verdict  was  con- 
trary to  law  and  evidence,  ond  that  It 
was  excessive  in  amount,  and  showed  un- 
due bias  and  prejudice  against  defendant. 
The  motion  was  overruled,  and  defendant 
excepted.  A  copy  of  tbe  instrument  alleged 
to  have  been  executed  by  tbe  plaintiff  was 
Introduced  in  evidence:  tbe  original  being 
lost.  It  waa  dated  November  27,  ISal. 
siffned  by  the  plaintiff  with  his  mark,  and 
witnessed  by  Belns  and  Johnson.  Fol- 
lowing it  (apparently  as  part  of  the  same 
document)  was  a  receipt  to  the  treasurer 
of  the  defendant  for  $lfi,  In  full  for  above 
acftount.  dated  December  7,  1889.  and 
signed  by  tbe  plaintiff  with  tale  mark,  bat 
not  witnessed.  Reins  testified  that  be 
was  bookkeeper  lor  the  defendant  at  Ita 
shops,  his  business  being  to  see  that  the 
shop  employes,  engineers,  and  firemen 
were  properly  paid,  etc.;  that  this  paper 
was  turned  over  to  him.  he  sent  for  Butler, 
and  either  Johnson  or  witness  read  thla 
paper  over  to  blm  earefally,  and  tbm  be 
touched  bis  cross  mark  to  tbe  rdeaee  por^ 
tion  of  it;  that  witness  bad  nothing  to 
do  with  the  payment  portion,  that  being 
done  through  the  treasury  department; 
that  after  plaintiff  signed  it,  and  it  waa 
witnessed,  it  was  sent  to  the  superintend- 
ent's ofllce;  and  tbat  payment  was  made 
by  Smith,  tbe  local  freight  agent,  acting 
as  assistant  treasurer.  One  Lee  tsatifled 
that  Smith  sent  for  him  to  witness  a  set- 
tlement between  Butlerand  the  company; 
tbat  he  read  the  contract  over  to  Butler 
and  said :  **  Ton  understand  this,  do  you, 
Butler?  This  is  a  settlement,  now.  releas- 
ing the  company  from  all  responsibtilty." 
Butler  said.  "Ota.  yea."  Smith  told  blm  to 
touch  the  pen,  and  aa  be  did  so  Smith 
made  the  cross  mark  In  the  signature. 
That  Is  the  way  tbey  all  did.  both  black 
and  white,  who  could  not  write.  iSmltb 
then  pnld  him  the  money.  On  thla  snblent 
the  plaintiff's  testimony  la  to  the  foUow- 
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Ing  effect:  ForthelSdaja  loHowing  the 
day  on  which  he  was  hurt,  he  was  confined 
to  bts  bed,  aod  conld  not  go  to  work.  (He 
waa  boTt  on  September  6, 188ft.)  He  then 
resumud  bla  position,  and  remained  with 
the  defendant  nntU  March,  1S90.  HIa 
wages  were  $80  to$3I  per  month.  On  the 
next  pay  day  after  the  Injury  he  received 
onty  |;]3.  He  wrat  and  inquired  about 
this  of  Qibbs,  tbe  master  mechanic  In  the 
shope,  and  tbe  proper  person  for  blm  to 
CO  to  If  there  was  anything  wrong  about 
tbe  pay.  Qibba  told  him  that  while  be 
was  hurt  his, pay  was  stupped,  but  be 
told  him  that  he  wonld  get  his  f  18  "back 
Tfrne:"  that  the- rule  was.  when  a  man 
got  hurt,  th^  stopped  bis  wagea  until  he 
got  able  to  come  back  to  work  again. 
In  Jnne  or  July,  I8H9,  Glbbs  was  trana- 
terred  from  Atlanta  to  Virginia*  and  was 
Bocceeded  by  Walden.  On  leaving,  he  told 
plaintiff:  "J  left  your  back  time  with  Mr. 
Walden."  He  said  he  left  the  money  In 
the  hands  of  Mr.  Walden.  Flalntllf  went 
two  or  three  times  to  Walden,  who  finally 
said,  "I  don't  reckon  I  will  ever  be  able  to 
get  that  tihae."  Plaintiff  said  no  more  to 
him.  Did  not  wish  to  worry  him  about 
it,  becaose  he  said  be  did  not  think  he 
would  be  able  to  reach  It.  Plaintiff  then 
obtained  a  pass  to  Virginia,  where  he 
went  and  saw  Glbbs  In  July.  18S9.  Gibbs 
asked  blm  It  be  had  got  his  money,  and 
told  blm  he  would  get  It.  He  stayed  in 
Virginia  about  a  week,  and  about  two 
weeks  after  he  returned  he  got  the  money, 
as  Glbbs  bad  said.  In  his  conversation 
with  Glbbs  and  Walden, unthlng  was  said 
about  suing  the  road,  nor  did  plaintiff 
make  any  claim  against  the  road.  He 
took  tbe  road  to  be  bis  "amokeboase." 
and  wan  ted  It  to  cun  tin  ue  to  be  so.  When 
he  signed  the  paper,  nothing  was  said  to 
him  about  suing  the  road  or  having  a 
clcdm.  He  did  not  speak  of  suing  tbe 
road,  for  he  did  not  aim  to  sue  It.  When 
be  got  that  "back  time,"  that  paper  was 
thrown  open  to  him, Just  like  they  always 
did.  Tbey  said,  "Bntler,  touch  tbe  pen," 
and  tbe  $18  was  put  In  his  hand.  He  can- 
not read  or  write.  The  $18  paid  him  was 
for  the  lost  time  Just  after  the  inlnry. 
When  It  was  paid,  he  signed  a  paper  just 
Uke  all  the  time  sheets  or  papers  be  signed 
when  he  got  hie  pay.  It  was  not  read 
over  to  him.  It  was  not  explained  to  blm 
that  he  was  signing  a  release  tu  the  com- 
pany of  all  liability  on  account  of  tbe  In- 
jury. He  was  In  tbe  storeroom,  and 
Reins  called  blm  to  his  desk.saylng,  "But- 
ler, I  have  got  your  back  time."  Belns 
had  always  befriended  blm.  He  had 
what  plaintiff  thought  a  pay  roll,  spread 
out  on  his  desk.  He  wrote  on  It,  and 
said.  "Batler,  touch  the  pen."  Plaintiff 
touched  It,  and  Bulns  handed  him  $18,  and 
then  turned  and  told  Johnson  to  witness 
tbe  paper.  Smith  did  not  p^  him  the 
money.  He  did  not  pay  htm  $18  in  Decem- 
ber before  be  quit.  He  quit  tbe  defendant 
on  March  20,  18A0.  It  further  appeared 
that  the  plaintiff  had  been  employed  by 
the  defendant  about  20 years,  tbreefourths 
of  that  time  as  a  porter  in  Its  shops.  In 
the  afternoon  of  September  8,  1888,. return- 
ing from  an  errand,  he  was  walking  In  the 
uaoal  manner  in  Its  yard,  towards  the 


■hops,  when  the  earth  suddenly  broke 
from  under  bis  feet,  and  he  was  preelpitat- 
ed  eight  or  ten  feet  luto  a  sewer  or  culvert 
which  passed  under  severaLof  the  defend- 
ant's railroad  tracks.  There  wasnotbing 
to  Indicate  that  there  was  anything 
wrong  about  the  ground,  or  that  anyeav- 
Ing  In  had  occurred.  There  was  tcstt* 
mony  that  the  sewer  was  at  times  Insuffi- 
cient to  carry  off  the  accumulated  rainfatl, 
and  that  In  March  or  May.  1888,  a  hole 
appeared  In  the  ground  at  tlie  same  place 
where  plaintiff  fell  throagh,  which  hole 
was  fflled  with  clinkers  or  cinders,  but  no 
examination  seems  to  have  been  made  to 
ascertain  the  cause  of  the  giving  way  of 
ground,  or  whether  the  sewer  was  bro- 
ken. Tbe  plaintiff's  fall  produced  a  perma- 
nent spinal  injary,  which  has  lessened  bis 
capacity  to  labor  three  fourths.  It  also 
caused  frequent  passages  of  blood  from 
bis  bladder,  fcldneys.  and  bowels.  He 
lost  12  or  more  pounds  In  weight.  He 
has  suffered  pain  constantly  since  the  tall. 
Before  that  he  vvas  atroug  and  healthy, 
and  waa  about  60  years  old  In  1888.  He 
waa  rendered  unable  to  dollftlngor  heavy 
manual  labor,  and  when  be  returned'  to 
work  for  tbe  defendant  other  men  were 
furnished  to  do  such  heavy  work  as  he 
had  been  accustomed  to  perform. 

Barrow  A  J«cisoa,for  plaintiff  in  error. 
F.  R.  A  J,  G.  WMlker,  for  defendant  in  er- 
ror. 

Fbb  Cdbuii.  Jadgment  affirmed. 


(ftl  Oa.  B7> 

JAFFBAY  at  sL  T.  F0BXELL  et  si. 
(Supreme  Court  of  Georgia.  Oct.  24,  1802.) 

FlBRI  F1.OIA8— COKVBTAKOB  Or  li&ND— NOTIOfl  TO 

Claihikt — Etidbnob. 

1.  Where  In  a  dahn  case  the  creditor  shows 
that  the  land  upon  which  his  execation  U  levied 
belonged  to  the  debtor  at  the  Ume  the  debt  waa 
contracted,  and  that  subsequently  the  deed  un- 
der iriiich  the  debtor  hdd  was  cancded  on  ac- 
count of  an  informaUty,  and  a  new  deed  made 
by  the  grantor  to  the  debtor^  wife,  at  his  in- 
stance, and  without  any  additional  consideration, 
the  debtor  being  then  insolvent;  and  it  further 
appearing  that  there  had  been  long  and  continu- 
ous litigation  between  the  creditor  and  the  debt- 
or about  the  debt  and  the  land;  and  that  i»end- 
Ing  the  litigation,  and  a  short  time  before  final 
Judgment  against  the  debtor,  his  wife  made  a 
deed  conr^ng  the  land  to  the  daimant,  who 
had  notice  of  the  litigation  and  of  trouble  atraut 
the  land,— the  i;reditor  plaintiff  in  fi.  fa.)  makes 
out  a  prima  fade  case  which  would  authorize 
him  to  subject  the  property,  although  it  ap- 
pears from  uie  testimony  that  the  debtor,  before 
he  obtained  his  deed,  had  conveyed  the  land  to 
his  wife's  relations;  it  also  appearing  that  his 
deed  to  them  had  never  been  delivered.  There 
-waa  evidence  to  go  to  the  jury  tending  to  show 
that  the  claimant  doimed  under  the  debtor's 
wife  by  virtue  <^  the  deed  from  her  above  re- 
ferred to. 

2.  Possession  In  the  debtor  could  not  be 
proved  by  his  dedarstion  that  he  was  In  pos- 
session of  the  premises  and  had  conducted  farm- 
ing operations  upon  It,  there  being  no  other  evi- 
dence to  diow  that  he  had  any  posaesiUon  at  the 
time  of  making  the  dedarations. 

(^nabns  ^xr  the  Court.) 

Error  from  superior  court,  Fnlton  coniK 
ty;  M.  J.  Clabkg,  Judge. 
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A  0.  ft.  In  faror  ofJaffrar  St  Oo.  agafost 
Purtell  St  Carroll  was  lavied  on  land 
claimed  hy  J.  T.  Brows.  A  motion  by 
claimant  to  dfamlM  the  levj  was  sranted, 
and  W.  8.  Jaffray  brings  error.  RoTeraed. 
The  following  la  thu  official  report: 
A  Ik.  In  laTorof  Jatfray  ft  Co.  against 
Fartell  ft  Carroll,  a  Arm  couipoaed  of  E. 
C.  Partell  and  M.  C.  Carroll,  based  on  a 
Jadgment  datftd  Jane  16, 1880.  was  levied 
on  September  19, 1881,  on  a  tract  of  land  -In 
Fulton  county  as  tbe  property  of  Pnrt^l, 
wblch  was  claimed  by  Brown.  Jatfray 
buTing  died,  the  caaae  proceeded  In  the 
Dame  of  the  sorrlTlng  partner  of  the  firm 
of  JalTray  ft  Co.  After  testimony  bad  been 
Introdaced  by  plaintiffs,  the  claimant 
movud  that  tbe  levy  bedlsmlssed.  upon  the 
groond  that  plaintiffs  bad  not  shifted  the 
barden  and  bad  no  ease  In  law,  plaintiffs 
having  taken  tbe  burden  of  proof,  as  de* 
Isndants  In  S.  nor  either  of  them,  was 
In  po8fleflslon  of  tbe  property  levied  upon 
at  tbe  time  of  the  levy.  The  motion  to 
dlsmisa  was  sustained,  to  which  ruling 
plaintiffs  except,  and  tbey  also  except  to 
the  exclusion  of  certain  evidence  hereafter 
to  be  mentioned.  Plaintiffs  Introduced 
tbe  execution  and  levy.  Also  a  power  of 
attorney  from  William  Gabbett  to  W.  M. 
laomt  authorizing  Isom  to  sell  and  convey 
any  property  belonging  to  Gabbett,  dated 
January  14, 187S.  This  power  of  attorney 
Btated  that  Gabbett  was  of  the  state  of 
ArltaneaB  and  Isom  of  Fulton  connty, 
Ga.  It  did  not  state  tbe  place  of  execu- 
tion. It  was  attested  by  two  unofficial 
wltnesseB,  and  was  recorded  in  the  clerk's 
office  of  Folton  superior  court,  November 
3, 1876.  Also  a  deed  by  Isom,  as  attorney 
In  fact  for  Gabbett*  to  Purtell  for  the 

firemlsea  levied  upon,  dated  October  20, 
875,  r^cularly  attested,  and  recorded  No- 
vember 2,  1S7R.  Also  a  deed  made  by 
Isom,  as  attorney  In  faet  for  Gabbett, 
to  the  property  levied  apon,  to  Urn.  Par- 
tell,  dated  January  81, 1877,  and  recorded 
April  13.  1877,  under  a  regular  power  of 
attorney  dated  July  6, 1877.  leum  teeti- 
eed:  "I  executed  the  deed  of  October  80. 
1876,  as  attorney  In  fact  for  Oabbett,  to 
Partell,  nnder  the  power  of  .attorney  dat* 
ed  January  14,  1878.  Tbe  consideration 
for  tbts  deed  was  SQOO,  part  of  wblcb  was 
paid  by  Purtell  making  me  a  deed  tosome 
property  on  Smith  street,  in  Atlanta, 
(which  deed  was  also  Introduced  by  plain- 
tiffs, and  was  dated  Septembftr  2, 1874,  It 
being  shown  that  Purtell  obtained  title 
to  this  Smith  street  lot  from  W.  H.  How- 
ard on  October  20, 1878.  the  consideration 
expressed  In  said  deed  last  mentioned  be- 
ing f475,)  and  part— tlOO— to  be  paid  In 
money.  Purtell  paid  It  along  In  'dribs/ 
making  me  an  overcoat  for  930.  Mrs. 
Partell  did  not  pay  me  any  money  at  all. 
.According  to  my  beet  recollection  she  had 
no  money  present  at  tbetlmetbe  deed  was 
signed,  nor  did  she  pay  me  any.  Pnrtell 
neiEotlated  the  trade.  Gabbett  was  my 
brottaer-ln-law.  and,  when  1  sold  the  farm 
to  Purtell.  ]  paid  Gabbett.  The  deed  by 
mei  as  attorney  lu  fact  to  Mrs.  Partell 
came  about  this  way:  Partell  told  me 
the  first  deed  I  made  was  not  right  some 
time  after  that,— about  a  year,  I  suppose, 
or  more;  aad  I  told  him,  If  It  was  not,  I 


would  make  It  right  with  bim,— that  I 
woald  do  what  was  right  about  It, — and 
he  got  me  to  make  this  other  deed.  I  did 
not  tbink  It  was  anything  to  me,  and  I 
made  btm  this  aeeond  deed  In  the  name  of 
bis  wife.  No  new  consideration  passed 
between  me  and  him  or  any  one  for  It, 
but  It  was  based  on  exactly  the  sitme  con- 
alaeratlon  for  wblch  the  first  deed  was  ex- 
ecuted.  Mrs.  Purtell  may  have  come  to 
Angler's  office  when  Purtell  and  I  were 
there  at  the  exeeutloo  of  the  first  deed.  If 
she  paid  a  cent,  I  do  not  recollect  It,  but 
win  not  swear  positively  that  I  did  not 
get  any  money  from  [her.]  Ido  not  think 
there  was  anything  paid  at  the  time, 
though  there  might  nave  been.  Pnrtdl 
said  the  property  was  his.  1  took  the 
deed  to  the  Smith  street  property  In  my 
own  name,  and,  when  Isold  the  farm  to 
Purtell,  I  paid  Gabbett.*  Angler  teeti- 
fled:  "Am  an  attorney  at  law,  and  drew 
the  deed  from  Isom  to  Partell,  represent- 
ing Purtell,  and  drawing  It  according  to 
blslnstractlous.  Knewnotblngnboat  tbe 
considers  tion.  Think  something  was  enld 
about  Purtell  or  Carroll  going  to  New 
York  soon  to  bnygoods,  but  cannot  state 
positively.  Mm.  Pnrtell  was  present  a 
good  deal  of  the  time,  and  undertook  to 
have  the  deed  made  directly  to  her.  Pnr- 
tell requested  I  should  do  nothing  until 
after  she  lelt.  He  was  very  anxious  tbe 
deed  should  be  made  to  him,  and  after 
she  left  It  was  prepared  and  executed  that 
way.  He  did  not  want  It  made  to  her. 
Pnrtell  and  his  wifb  *Jower»d'  over  it  all 
day  long,  and  she  broke  up  the  execution 
of  tbe  deed  unce  ortwlce.  Hheclalmed  tbe 
money,  paid  for  tbe  property  was  hers, 
and  Purtell  claimed  it  was  not.  She  came  • 
back,  and  I  told  her  1  had  drawn  tbe  deed 
In  the  name  of  ber  husband,  and  abe  made 
some  al'uslOD  to  ber  money  having  paid 
for  it.  Hhepnt  Isnm,  Purtell,  and  me  on 
notice  that  It  was  her  property,  and  ber 
husband  contended  It  was  his,  and  repre- 
senting him  I  drew  the  deed  according  to 
his  inetrnctlons.  He  said  he  was  begin- 
ning business,  and  wanted  to  strengthen 
his  credit.  1  do  not  remember  whether 
any  money  was  paid  In  my  presence.  She 
may  have  had  some  money,  but  I  do  not 
remember  whether  It  was  paid  there  or 
not.  Isom  was  present  once  or  twice 
when  she  came,  and  said  ber  money  had 
paid  for  the  property.  She  was  earnest, 
and  tnslflteil  that  her  money  paid  for  the 
farm.  Partell  seemed  to  want  to  avoid 
the  dlseusalou  rrben  she  was  present.  It 
was  alter  sbe  left  that  be  said  he  was  be- 
ginning boslness  and  wanted  to  strengtb- 
eu  bis  credit. "  Carroll,  one  of  defendants, 
testified:  "Went  to  New  York  to  buy 
goods  for  our  firm.  Called  on  plaintiffs 
and  bought  the  goods,  part  of  which  were 
paid  for,  leaving  a  balance  still  due. 
When  In  New  York  I  told  them  we  were 
lust  abont  to  start  business  and  did  not 
have  mncb  money.  That  I  had  nothing 
In  the  way  of  property,  but  my  partner 
had  some  real  estate,  but  I  mentioned 
nothing  about  the  farm.  Onr  basluess  In 
Atlanta  wound  up  In  a  rather  mysteriouii 
way.  Mr.Pnrtell  took  the  goodsandsold 
them.  It  seems,  removing  them  some  time 
In  the  night,  after  business  Lours,  with- 
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Mt  my  knowledffv.  ParteD  ft  CaroU 
•wed  Hometblnff  to  the  nelxbborfaood  uf 
taoo  beeldee  the  JaOray  debt."  Tbeclalm- 
■nt  teatlfled  lor  platntiffB:  "  IVbcn  I  took 
a  deed  Irom  Mre.  Pnrtell  to  tbe  property 
la  dlspote,  I  did  nut  take  a  written  obli- 
gation from  her  to  bold  me  barnilese 
■gainst  the  Jaffray  claim,  bat  only  had 
a  verbal  ondetBtandlng  that  I  wa«  toKire 
her  good  property  and  abe  waa  to  give 
me  good  property.  She  never  mentioned 
■he  would  protect  me  agaloHt  thta  salt. 
Of  coDree  she  was  to  do  so.  The  deed 
shows  that.  I  had  an  Idea  there  was 
trouble.  I  went  Into  poaaesaioii  tn  1879. 
and  bare  been  in  possession  stbt  since."* 
OneOttlnes  testifled:  "Know  Mrs.  Pnr> 
tell  and  Wllllani  A.  and  Mary  M.  Craw- 
ford. Mrs.  Pnrtell  is  a  sister  to  tbe  Craw- 
fords,  who  are  brotberand  alHter.  Portell 
Ib  dead.  I  have  known  Mrs.  Purtell  since 
1864.  Hhe  never  had  any  money  or  sepa- 
rate estate  of  t^er  own  along  In  those 
times,  and  I  never  knew  of  her  having 
anything  (rf  her  own  before  1876.  I  am 
her  bruther*ln-Iaw.  8he  kept  a  boarding 
boow.  first  beeping  tt  along  In  1875  or  1878, 
and  I  think  she  ran  tt  lo  her  own  name. 
Gabbett  testified:  **I  execnted  the  power 
of  attorney  first  mentioned.  It  was  eze* 
ented  In  Arkansas,  and  the  persons  whose 
names  appear  as  attesting  witnesses 
signed  their  names  as  witnesses,  and  It 
was  sent  to  Isom,  a  resident  of  Folton 
cnnnty,  Oa.  I  do  not  know  to  whom 
Isom  sold  the  property.  He  sent  me  the 
money  for  It,  bat  I  do  not  know  whose 
money  was  used  In  paying  me,  nor  who 
paid  blm  for  It.  I  have  made  no  deed 
to  Mrs.  Pnrtell  tor  tbe  property. "  Plain- 
tiffs also  Introduced  a  copy  deed  from  Par- 
tdl  to  'William  A.  and  Mary  U.  Crawford 
for  the  property  levied  on,  dated  October 
n,  1874,  bdt  never  recorded.  It  was  a  reg- 
ular warranty  deed.  On  a  former  trial 
of  the  claim  case,  in  which  Mrs.  Purtell 
was  claimant,  which  was  before  she  sold 
tu  Brown,  on  notfen  from  plaintiffs,  she 
produced  tbe  foregoing  deed,  and  counsel 
for  plaintiffs  made  a  copy  of  it,  and  apon 
fills  trial  claimants*  counsel,  wbo  had  al- 
so been  her  counsel  on  the  former  claim 
case,  stated  that  the  deed  bad  been  lost, 
and  tbe  copy  was  admitted  withont  ob- 
jection. Plaintiffs  alsointroduced  the  tax 
digest  of  Fulton  county  for  1874,  showing 
a  return  by  Purtell  of  city  realty,  9850. 
add  some  household  furniture;  also  for 
1875,  showing  a  return  of  city  realty,  9700, 
money  and  solvent  debts,  940U,  and  furni- 
ture; also  for  1870,  showing  nu  return  of 
propii^rty  by  blm.  Plaintiffs  offered  to 
prove  by  Gaines  that  he  knew  of  tbe  prop- 
erty levied  npon,  and  that  subsequent  tu 
tbe  making  of  the  deed  by  laom,  attorney 
!n  fact  for  Gabbett,  dated  October  30,1875, 
Partell  told  bUn  that  hewas  in  possession 
of  the  property  levied  upon,  and  had  con- 
ducted farmlngoperatlons  upon  it  for  one 
or  more  yean.  This  evidence  the  court 
mled  waa  not  admbnlble,  which  rnUng  la 
excepted  to. 

F,  A.  Arnold,  for  plaintiff  In  error.  W, 
L  H^wmrd  and  Weil  A  Ooodvin,toT  de» 
Indants  In  error. 

Pes  OcRUit.  Judgment  ravened. 
T.168.&na4— Ifi 


ORAT  V.  KffiMP  St  aL 


(itYv  Ml) 


(Snpreme  Court  of  Amwals  of  Tlr^nia.  Jidy 

2.  1S91.) 

AUDHFSrr— PLBADIKO — BUA.oa  or  CONTBAOV— 

Dahaqks. 

1.  Where  a  complaint  Is  In.ssBampBlt  the 
mere  fact  that  the  first  count  complaloB  of  de- 
fendant "of  a  plea  of  trespasR  In  the  case,'*  In* 
stand  of  trespass  on  the  case  in  assumpsit,  can* 
not  change  the  form  of  the  action. 

2.  The  fact  that  the  only  plea  entered  ki 
such  case  was  "Not  guUtr"  will  not  entitle  de- 
fendant to  a  repleader,  where  a  Mr  trial  was 
had,  and  all  the  facts  and  circumstances  were 
Inquired  Into,  and  a  verdict  and  judgment  ren- 
dered for  plalatUf. 

3.  Plaintiff  boni^t  certain  ihares  of  capital 
stock  from  defmdant,  paying  him  therefor,  and 
accepting  his  order  for  the  transfer  thereof. 
On  presentatloD  of  the  order  to  the  secretary 
of  the  company,  he  refused  the  transfer,  alle^- 
tng  that  defendant  owned  no  stock.  DefendaiA 
was  sabseqnently  requested  to  deliver  the  stock, 
and  promised  to  do  so,  but  failed,  and  finally 
offered  to  refund  the  moner.  which  plaintiff  de- 
(dined.  The  reason  for  the  secretary's  aotioa 
wms  that  defendant  was  in  arrears  on  bis  as- 
sessments. Hdd,  that  plaintiff  waa  entitled  te 
recoTer  the  value  of  the  stock. 

4.  Where  a  Jury  fixed  the  measure  of  dam- 

Efor  such  stock  at  its  value  at  the  fime  of 
trial,  whldi  was  less  thu  the  highest  inter* 
[ate  price  from  the  date  after  demand  wii 
refusal,  the  verdict  will  not  be  disturbed. 

Error  to  hustings  conrt  of  city  of  Boa- 
noke. 

Trespass  on  the  case  In  usanmpsit  by  F. 
B.  Kemp  and  W.  M.  Nelson  against  K.  H. 
Gray.  From  a  Judgment  for  plaintiffs, 
entered  on  a  verdict  in  tbe  hustings  court 
for  the  city  of  Boanoke,  defendant  brings 
error.  Affirmed. 

T.  W.WIIsrtm6  Penn  «ft  Cocie, for  plaliw 
tiff  In  error.  UmitbA  ^C/iViIordetendants 
In  error. 

HiNTON,  J.  This  is  an  action  to  recover 
damages  for  the  failure  of  B.  H.  Gray,  tbe 
defendant  below,  to  deliver  60  shares  of 
the  capital  stuck  of  the  Salem  Land  Com* 

fiany.  Then  waa  a  demumr  to  the  dec- 
aratlon^  which,  we  think,  was  properly 
overruled.  The  demurrer  la  general,  and 
In  such  case  the  familiar  rule  Is  that.  If 
any  one  count  be  good,  tbe  demurrer  must 
be  overruled,  (HolUngtfworth  r.  Milton.  S 
l^eigb,  60;  Ferrlll  v.  Brewle'  Adm'r,  21 
Grat.  766  ;  4  Minor,  Inst.  895;)  and  In  this 
case  all  of  the  counts  appear  to  be  good. 
But  It  la  con  tended  that,  admitting  all  the 
counts  to  be  good  la  form  and  substance^ 
tbe  two  first  connts  are  in  ease,  and  thi 
third  in  assampait,  and,  therefore,  there 
la  a  ralsjnlnder  of  counts.  4  Minor,  Inst. 
866.  To  this  we  cannot  asRent,  for  the 
flrot  two  counts,  tried  by  all  the  testa,  an 
as  plainly  connts.  lii  amampalt  as  Is  ths 
third.  Id.  677, 678.  Tbe  mere  fact,  tbere- 
tore,  that  tbe  plaintiffs  In  tbe  first  cuuni 
say  that  they  "complain  of  B.  H.  Gray.d*- 
fendant,  uf  a  plea  of  trespass  In  tbe  case.* 
Instead  of  trespass  on  the  case  in  a«siim/»> 
sU,  cannot  change  tbe  form  of  the  action, 
nor  affect  the  result  upon  tnis  demurrer 
KennaJrd  t.  Jones,  9  Orat.  18S. 

It  is  also  Inslated  on  behalf  of  the  plain- 
tiff In  error  that,  even  II  this  action  la  la 
aaaampalt,  there  has  been  no  proper  Issos 
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made,  and  no  proper  trial,  becaoae  tbe 
plea  of  not  guilty  was  tbe  only  one  en- 
tered. Bat  this  i$OHltlon  Is  not  tenable. 
It  IB  plain  that  a  fair  trial  of  tbe  case  bas 
been  had;  all  the  facte  and  circumstances 
of  tbe  case  have  been  inquired  Into ;  and  a 
Tprdict  and  Jndfsment  have  been  rendered 
tor  the  plalntlfis;  and  the  court  will  nut 
now  allow  the  defendant  tbe  benefit  of  bid 
own  mistake,  and  award  a  repleader. 
While  tbe  plea  la  iDfurmal,  It  1b  now  too 
late  for  It  to  be  taken  advantaRe  of.  In 
Hunnlcntt  v.  Careley,  1  Hen.  &  M.  158, 
"tbe  appellee  bruaeht  an  action  ol  cove- 
nant against  the  appellants  In  the  district; 
court  of  Petersburg.  The  defendants 
pteuded  'Not  guilty, *  upon  wtalcb  Issue 
was  Joined;"  and  after  verdict  and  Jud^g- 
ment  this  conrt  beld  Chat  tbe  informality 
of  the  plea  was  cured  by  tbe  verdict.  See, 
also,  King  t.  McDanlel,  4  CaU.  451 ;  Hen- 
derson V.  Foote,  8  Call,  248.  And  see, 
also,  Bonsack  v.  Ri^anoke  Co.,  75  Vn.  687, 
where  It  Is  held,  in  accordance  with  nu- 
merous aatfaoritles,  that  tbe  court  will 
never  grant  a  repleader  except  when  com- 
plete Justtcecannot  otherwise  beobtalned. 
8u  much  for  the  questlonsarlslngnpou  the 
form  ol  the  pleadings. 

Now,  upon  tbe  merits,  the  correctness  of 
the  Judgment  seems  equally  clear.  The 
/nets  of  tbe  case  seem  to  be  these:  That 
on  tbe  ^th  of  November,  1889,  the  defend- 
ant. Gray,  stated  to  one  ol  the  plaintiffs, 
Kemp,  that  be  bad  100  sharea  of  etock  In 
tbe  Salem  Land  &  ImprovementCompany, 
and  wished  to  know  It  he  would  purchase 
tbe  same.  To  tblaotfer  Kemp  madeno  dl- 
/ect  reply.  Later  In  tbe  same  day  Gray 
came  to  the  office  of  Kerap,  and,  while  be 
declined  to  sell  the  whole  lOU  shares,  be 
agreed  to  sell  Kemp,  who  was  acting  for 
himself  and  Nelson,  SO  aharesat  $3.60  per 
abare,  and  tbe  next  morning  be  presented 
to  Kemp  the  order  For  the  transfer,  who 
accepted  tbe  same,  and  gave  Gray  bis 
check  lor  tbe  purchase  price  of  $17^.  This 
order  was  taken  to  tbe  secretary  of  tbe 
Salem  Land  &  Iniprovement  Company  to 
have  the  transfer  made  to  Kemp  and  Nel- 
Hon,  when  tbe  secretary  aald  that  Mr.Oruy 
did  not  bare  any  stuck  In  the  company. 
Gray  waa  aubsequently  repeatndly  request- 
ed to  deliver  the  stock  "  before  It  rose  blgb- 
er, "  and  promised  to  do  so.  but  failed,  and 
finally  offered  to  refund  the  money  he  bad 
received,  which  Kemp  and  Kelson  declined 
to  receive.  He  now  claims  that  bedid  not 
sell  50  shares  of  atock,  but  only  "bis  Inter- 
est" In  50  BbareB  of  etoek.  This,  however, 
Is  purely  an  aftertbonght,  as  la  shown  by 
the  letters  of  Qray  himself,  In  one  of  which 
he  Bays. "  I  have  sold  fifty  sheres  and  given 
an  order  on  you, "and In  another  of  which 
be  says,"!  return  you  tbe  money, as  I  find 
the  Salem  Land  Company  still  obstinate; 
hence  L'annot  say  when  I  could  get  my 
stock."  The  reason  for  thecompQny'a  ac- 
tion eeema  to  be  that  Gray  had  not  paid 
tbe  first  two  aaseasments  at  the  appoint- 
ed day, but  had  aent  bis  cbeckforthe  aame 
Just  one  day  before  be  made  thesale.  Now, 
upon  this  state  of  facts  there  can  be  no 
disputing  tbe  plalntiris'  right  to  recover. 
Tbe  only  remaining  question,  therefore,  Is, 
whatwaa  tbeproper  measure  of  damages? 
Tbe  Jury  seemingly  adopted  $20  per  share. 


tbe  value  of  tbe  stock  at  the  time  of  trial, 
and  rendered  a  verdict  of  $1,000.  And  thia, 
no  matter  what  may  be  regarded  a'a  tbe 
proper  rule,  cannot  be  deemed  excesrtlve. 
The  general  rule,  where  there  has  been  no 
unreasonable  delay  in  the  commencement 
and  prosecution  of  the  case,  is  to  treat  tbe 
refusal  as  amounting  to  a  con  version. and 
give  as  the  measure  of  damages  the  value 
of  tbe  stock  ur  Its  highest  price  in  market 
at  any  time  after  demand  and  refnsal.  2 
Wat.  Corp.  p.  187,  and  cases  cited  in  note 
2;  Sedg.  Uam.  p.  319;  Bid. Stock  Brok.  pp. 
417,  410;  Uallgher  v.  Jones,  129  D.  S.  193.  9 
Sup.  Ct.  Bep.  836.  But  In  this  case  It  is 
immaterial  whether  this  be  the  mle,  or 
Whether  the  rule  be  tbe  value  of  the  stock 
at  the  date  of  trial.  In  either  event,  thede- 
fendanthad  not  been  Injured, for  the  proof 
shows  that  tbe  highest  Intermediate  prlf-e 
was  $26,  while  the  actual  value  ot  tbe 
stock  on  the  day  ot  trial  waa  $20  per  share. 
We  see  no  reason  for  disturbing  the  Judg- 
ment, and  It  is  accordingly  affirmed. 
Jndgment  affirmed. 


(lU  N.  0.  «■) 
In  re  THOMAS'  WTLU 

(Stqireme  Conrt  of  North  Carolina.  Nor.  IT, 

1892.) 

Fboov  vw  Whj^Dbath  or  SoBscBianTs  Wtrms 

— EVIDBNCS — ESTOPPSIfc 

1.  Code,  9  2136,  provides  that  no  will  shall 
be  sufficient  nnless  aubscribed  in  testator's  pres- 
ence at  least  two  witnesses.  Section  2148 
provides  that  no  ■written  will  with  witnessM 
can  be  admitted  to  probate,  except  on  tbe  oath 
of  at  least  two  subscribing  witnesses,  if  Uving; 
bat.  If  one  of  sacb  witnesses  is  dead,  such  proof 
may  be  taken  of  tbe  handwriting,  both  of  the 
testator  and  the  deceased  witness,  as  will  satis- 
fy the  clerk  of  the  superior  court  of  the  Kenuioe- 
nesB  and  due  executioD  of  such  will.  ffeU.  on 
ti^  trial  of  the  issue  devlsavit  vel  dod,  arising 
on  the  caveat  of  a  will,  that  the  vr\31  was  im- 
properlr  admitted  to  probate  'in  common  form," 
where  one  of  the  subscribiDK  witnesses  was 
dead,  and  proof  otEered  failed  to  show  that 
such  witness  snbaerlbed  in  the  i^esoiOB  of  Am 
testatrix. 

2.  The  clerk's  record  coDtainiug  the  will, 
and  such  proof  thereof,  were  not  aniaLSsible  in 
evidence. 

3.  The  record  of  a  special  proceeding, 
wherein  dower  was  allotted  to  the  wife  of  the 
sole  legatee  under  tile  will,  and  to  wUch  pro- 
ceeding the  present  caveators  were  parties,  does 
not  estop  them  from  oonteatlng  tbe  validity  at 
the  wOL 

Appeal  from  superior  court,  Darbam 
eonnty;  Whitaker,  Judge. 

Issue  of  devisavit  vel  aon,  arising  upon 
the  caveat  ot  tbe  will  of  Ada  W.  Thomas, 
deceased.  Judgment  for  caveators.  Pro- 
ponnders  appeal.  AfiSruied. 

W.  W,  Fuller^  for  appellants.  J.  If. 
Orabam  and  J,  Parker,  for  appellees. 

The  other  facts  folly  appear  In  the  fol- 
lowing statement  by  Avert,  J. : 

This  waa  an  Issue  ot  devlsavit  vel  aoB. 
The  paper  writing  offered  fpr  probate  as 
tbe  will  uf  Ada  W.  Thomas  purported  to 
be  signed  by  J,  W.  Thomas  and  Sally  F. 
Goocb  as  subscribing  witnesses.  The  hus- 
band of  tbe  testatrix  was  sole  devlaep  and 
legatee.  C.  B.  Oreen,  tbe  present  clerk, 
teatlfled  for  the  prupounders  that  be  had 
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starched  Id  tlie  cUrk'a  office  for  the  origi- 
nal will,  and  the  proofs  attached  to  It, 
wblch  were  entered  In  the  will  book  In  the 
Torm  eat  forth  In  the  opinion.  The  pro- 
pounders  then  offered  In  evidence  the  por- 
tion of  the  record  ol  wills  containing  the 
will  and  the  probate.  The  caveators  ob- 
jected to  the  reception  of  the  evidence,  the 
objection  was  sustained,  and  propoonders 
excepted.  Propounders  then  ottered  In 
evidence  the  bond  for  costs  In  this  careat, 
filed  January  8. 1891,  and  signed  by  Mary 
L.  Thomas  and  W.  K.  Thomas,  for  the 
purpose  of  showing  theadrolBslons  therein 
that  the  will  copied  on  page  100  of  sttld 
record  was  the  last  will  of  said  Ada  W. 
Thomas,  and  also  that  said  paperwasda- 
ly  probated  and  recorded  as  the  will  of 
said  Ada  W.Thomas.  Caveators  objected 
to  this  evidence.  His  honorsustalnedthe 
objection,  and  excluded  the  testimony, 
and  the  propounders  excepted,  and  al- 
leged sacta  rnllng  and  the  exclusion  ot  the 
evidence  as  error.  Propoonders  then 
ontared  In  evidence  the  cat^ea^  Sled  Janu- 
ary S,  1891,  signed  by^Juo.  W.  Graham 
and  Boone  &  Parker,  attorneys  for  Mary 
Ii.  Thomas  and  Charles  Thomas,"  for  the 
purpose  uf  showing  the  admltifilons  there- 
la,  tho  same  as  those  contained  In  the 
bond  for  costs.  To  this  evidence  caveat- 
ors objected;  their  objection  was  sus- 
tained, and  proponnders  excepted,  and 
alleged  snch  rnllng  exclndlngsocta evidence 
as  error.  D.  C.  Mangum  testified  that  be 
was  clerk  of  this  court  In  1SS7,  and  about 
Febraary  4,  lSS7,made  the  record  on  pages 
100  and  101  of  Book  A,  Record  of  Wills, 
now  shown  htm.  Propounders  asked  the 
witness  this  question :  "Wasthereoltered 
to  yon,  as  clerk,  for  probate,  about  Febru- 
ary 4. 1887,  a  paper  writing  purporting  to 
be  the  last  will  and  testament  of  Ada  W. 
Thomas?"  Caveators  objt^ted  to  the 
question ,  and  his  honor  sustained  the  ob- 
jection, aud  did  not  allow  the  witness  tu 
answer  the  question,  to  which  propound- 
ers excepted.  Counsel  for  the  propound- 
ers stated  that  the  question  was  asked 
Id  order  to  follow  it  with  other  questions, 
by.  wblch  he  expected  answers  showing 
that  witness  made  the  record  lu  Book  A 
after  probate  of  said  will  by  fj.  F.  Gooch, 
the  then  sabacrlbiog  witness,  and  8.  J. 
Ouoch,  as  to  the  handwriting  of  J.  W. 
Thomas,  the  other  subscribing  witness, 
who  was  dead.  The  handwriting  ol  the 
labseriblng  witnesses  to  said  will  was 
proven.  On  cross-examination  of  this  wlt- 
nesH.  he  was  asked  by  caveators'  coun- 
sel, "  W  here  did  you  last  see  the  pa  per  pur- 
porting to  be  Mrs.  Thomas*  will?"  and 
be  answered  that  it  was  In  possession  ot 
Dr.  R.  W.  Thomas,  about  a  montb  after 
be  copied  It,  as  he  had  before  stated,  and 
that  Dr.  Thomas  bad  gotten  It  from  bim. 
On  redirect  ezaminatiou,  counsel  for  pro- 
pounders asked  the  witness,  referring  to 
the  qnestion  and  answer  on  cross-exami- 
nation Just  stated,  "  How  did  you  come  to 
be  in  possession  of  that  paper?"  Cnveat- 
urs  objected  to  the  question.  Connsel  for 
propounders  insisted  that  the  question 
■sked  and  answer  elicited  on  cross-exami- 
nation entitled  propoonders  to  an  answer 
to  this  question,  and  that  bis  purpose  in 
asking  It  was  to  show  that  said  paper 


had  been  probated  and  filed  by  him,  as 
clerk,  as  the  last  will  of  Ada  W.  Thomas. 
The  objection  was  sustained,  the  witness 
not  allowed  to  answer,  and  the  pro- 
pounders excepted,  assigning  snch  refusal 
to  allow  the  witness  to  answer  the  ques- 
tion as  error.  Propounders  did  not  pro- 
duce any  witnesses  acquainted  with  the 
handwriting  of  Ada  W.Thomas,  who  had 
seen  her  signature  to  said  alleged  will. 
Proponnders  Introduced  in  evidence  a  cer- 
tified copy  of  record  from  Orange  county 
superior  court.  Instituted  De/;ember,  1S87, 
and  concluded  April.  1838,  In  which  Octa- 
vla  Thomas  and  D.  C.  Mangum.  receive! 
of  Octavia  Thomas,  a  lunatic,  were  plain, 
tiffs,  and  the  caveators  and  M.  A.  Angler, 
their  guardian  ttd  litem,  defendants,  wblch 
record  showed  aspeclal  proceeding  due  and 
regular  In  form  and  regularly  conducted, 
in  which  dower  in  the  land  devised  In  said 
alleged  will  was  allotted  to  said  Octavia 
Tboihas,  second,  wife  and  widow  of  said 
B.  W.  Thomas,  devisee  of  sold  land  In 
said  alleged  wilt,  in  the  petition  tu  wblch 
procotidlng  it  was  alleged  that  said  B.  W. 
Thomas  died  seised  and  posseaaed  of  said 
land.  No  point  was  made  as  tu  the  reg- 
ularity of  said  special  proceeding  In  al) 
respects.  All  the  material  evidence  in  the 
proceeding  is  herein  set  out.  Propounders 
asked  his  honor  to  chai^  the  jury  that 
the  Issue  must  be  answered,  "Tes,**  be> 
cause  the  caveators  are  estopped  by  the 
record  ot  special  proceeding!)  to  obtain 
dower  from  the  superior  court  ot  Orange 
county  to  deny  the  validity  of  the  alleged 
will,  as  against  all  the  propounders  ot 
said  will,  tbe  participants  lu  this  proceed* 
ing.  This  prayer  was  refused,  and  pro- 
pounders excepted,  'and  assigned  snch 
rtfusal  as  error.  Propounders  asked  his 
honor  to  charge  the  jury  that  said  record 
ot  special  proceedings  constitutes  an  es- 
toppel on  tbe  caveators  as  against  Mrs. 
Octavia  Thomas,  widow  of  devisee  In  said 
will.  His  honor  refused  this  prayer,  and 
propounders  excepted,  assigning  such  re- 
tusal  as  error.  His  honor  Instructed  the 
Jnry  to  answer  the  Issue.  "No,"  and  pro- 
pounders excepted,  assigning  suchlnstruc- 
tion  as  error.  Verdict  for  caveators. 
Jndgment  for  caveators  as  set  out  in  the 
record.  Propounders  excepted  to  said 
judgment.  Motion  by  propounders  for  a 
new  trial.  Motion  overruled.  Appeal  to 
the^upreme  court  prayed  and  granted.  - 

Avery,  J.,  {after  stating  tbe  fa4it8.)  The 
court  so  construed  the  act  of  1784  (Rev.  St. 
c.l22,§§  1,6)  as  to  allow  wilts  dispoalug  of 
real  and  personal  estate  to  be  proven  In 
common  form  by  oneof  tbe  two  necessary 
subscribing  wltneaaes;  but  It^ivaa  declared 
essential  to  the  sutficiency  of  the  probate, 
in  order  to  pass  land,  that  the  single  wit- 
ness examined  should  appear  to  have 
swum  that  another  subscribing  witness, 
as  well  us  himself,  attested  In  the  presence 
of  the  testator,  or  that  some  other  wlt- 
nesa  should  depose  to  the  fact  ot  signing 
In  presence  ot  the  testator  by  the  snbscrlb- 
tng  witness  who  was  not  sworn.  Blount 
T.  Patton,  2  Hawk.  241 ;  Jenkins  v,  Jenxlna, 
96  N.  C.  2&4,  2  S.  E.  Rep.  522.  Where  the 
probate  court  undertook  to  set  out  the 
proof  in  exlstoire,  it  was  fatally  d^ectlve 
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U  tlw  raet  of  sturnloff  premiee  of  tfaa  tes- 
tator bj  the  aabeerlblnff  wltnew.  who  was 
not  Bworn,  wm  not  mnde  to  appear;  bat 
It  was  held  suflBclent  evldenee  of  tbe  pro- 
bate of  a  nil)  1Q  comnioD  form  where  tbe 
clerk  certified  that  "It  was  proved  Id  open 
court  by  U.  0.*a  aabscrlbla^  wltneas,  and 
recorded,"  upon  the  principle  that  all 
tblnfcfl  were  preeumed  to  huTe  been  done 

i>roperl7,  and  therefore  It  would  be  taken 
or  granted  tbot  tbe  witness  actnallj  oc- 
umlned  testified  that  tbe  other  wltaess 
also  signed  Id  preftence  of  the  testator. 
HarVen  t.  SprlngH,  10  Ired.  181 :  Muyo  v. 
Jones,  78  N.  C.  4(4.  The  right  to  tbaa  set 
op  tbe  will  In  common  form  was  said  to 
be  a  temporary  measure  for  tbe  protection 
of  optatra,  (BtbRridgu  r.  Oorprew,  8  Jones, 
tN. 0.]  14;  Bandolpb  v.  HugheB,89 N.  C. 428.) 
as  the  next  of  kin  conld  still  demand,  with- 
in a  reasonable  time  thereafter,  that  such 
probate  be  recalled,  and  thet  the  will  be 
proved  pet  testea.  In  solemn  form,  which 
Involved  uecesBsrlty  the  ezsmlnatlon'of  all 
of  the  snbscrlblug  witnesses  wbo  were 
llvlnff  and  wltbln  the  Inrlsdlctlon  of  court, 
and  that  tbe  handwrltlog  of  sneh  as  were 
dead  or  could  not  be  brought  before  the 
court  by  Us  process  should  be  proven. 
BalstOD  V.  Telfair.  1  Dev.&  B.  482;  Bethell 
Moore,  3  Dev.  ft  B.  811.  Section  20.  c. 
119.  Rev.  Code,  made  It  necessary  to  prove 
wills  disposing  of  personalty,  as  well  as 
thosedevlslng  realestate,ln  same  manner. 
Oabome  r.  Leak,  89  N.  0. 488. 

Code.  9  2186,  In  so  far  as  It  affeets  tbe 
snfflclency  ol  the  probate  In  the  case  at 
bar,  contains  the  same  proTlslon  as  to 
slgDiDg  lu  presenee  of  the  testator  as  tbe 
section  of  the  Bevised  Statutes  construed 
th  those  cases;  but  section  2148  provides 
that  wrltteo  wills  with  wltofsses "must 
be  admitted  tu  probate  only  on  tbe  oath 
of  at  least  two  of  the  sobseribtug  wit- 
nesses, If  living ;  bnt  when  any  one  or  more 
of  the  subscribing  witnesses  to  said  will 
are  dead  or  reside  out  of  the  state,  or  are 
Insane,  or  otherwise  Incompetent  to  testi- 
fy, then  such  proof  may  be  taken  of  the 
handwriting,  both  of  the  testator  and  of 
the  wttnMS  or  witnesses  so  dead,  absent. 
Insane,  or  Incompetent,  and  also  of  soch 
other  circurostaDcea  as  will  satisfy  the 
elerk  of  the  superior  court  of  the  gennlne- 
ness  and  tbe  due  execution  oT  sncb  will.** 
The  requirement  that  t  wo  wltueuses  Hhonld 
be  examined  was  first  enacted  as  a  part  of 
the  Bevised  Code,  (chapter  119,  S  16,)  and 
took  effect  on  January  1, 1866.  Jenkins  t. 
Jenkins,  soprn.  The  will  which  gives  rise 
to  this  contest  purports  to  have  been  sub- 
scribed by  two  witnesses,  both  of  whom 
huddled  before  tbe  filing  of  the  eaveaC. 
The  will  also  seems  to  have  been  lost  or 
taken  from  the  files  of  tbe  clerk  before  this 
proceeding  was  instltnted.  When  it  was 
offered  for  probate. In  common  form, Sally 
F.  Goocb.  one  of  the  subscribing  wlloess- 
«B,  deposed,  in  so  far  as  it  Is  necessary  for 
present  purposes  to  set  forth  tbe  proof, 
''that  she  is  a  subscribing  witness  to  the 
paper  writing  now  shown  her.  purporting 
to  be  the  last  will  and  testament  of  Ada 
W.Thomas;  and  that  said  Ada,  in  tbe 
presence  u(  this  deponent,  anbscribed  her 
name  at  the  end  of  said  paper  writing, 
aadwhlob  bean  date  Septembers,  1880; 


that  said  Ada  did  at  the  time  of  subscrib- 
ing her  name  declare  the  said  paper  vi'rit- 
Ing  so  subscribed  by  her  to  be  healast  will 
and  testament;  and  this  deponent  did 
themupoa  subscribe  her  name  as  an  at- 
testing witness  tbereto.and  at  the  request 
and  Id  the  presence  uf  the  said  testatrix; 
and  this  deponent  further  says  that  at 
said  time,  when  tbe  said  testatrix  sob- 
scribed  her  name  as  aforesaid,  the  said 
Ada  W.  Thomas  waa  of  sound  mind  and 
memory,  of  full  age  to  oxeente  a  wlU,  and 
was  notuuderauy  restraint,  to  the  knowl- 
edge. lutormattoD,  or  belief  uf  this  depo- 
nent. Signed  by  the  depoaent,  and  sworn 
to  before  tbe  superior  court  elerk  on  the 
4th  of  February,  1887.'*  S.  J.  Goocb,  who 
was  not  a  subscribing  witness,  deposed  as 
follows:  "That  J.  W.  Thomas,  one  of  tbe 
subscribing  witnesses  to  tbe  foregoing 
will.  Is  dead ;  that  this  affiant  was  well 
ncqaainted  with  tlie  handwriting  of  said 
J  W.  Thomas,  and  be  rerily  believes  that 
said  signature  is  In  the  handwriting  of 
said  J.  W.  Thomas.**  Signed,  etc.  The 
will  purported  to  have  been  executed  on 
tbe  Btb  of  September,  1880,  by  Ada  W. 
Thomas,  and  to  devise  and  bequeath  to 
her  husband,  R.  W.  Thomas,  her  personal 
property  and  a  lot  of  land  lying  in  Dur- 
ham. The  names  of  Sally  F.  Goocb  and 
J.  W.  Thomas  purported  to  be  aubacribed 
as  witnesses.  It  is  manifest,  tlierefora. 
that  tbe  will  was  not  proved  as  the  law. 
In  force  on  FebmaiT  4, 1887,  and  wbl^  la 
still  operative,  preBcrlbes  that  It  shall  ba^ 
It  Is  true  that  J.  W.Thomas  died  betweea 
tbe  date  of  subscribing  as  n  witness  and 
the  time  when  tbe  paper  was  offered  tor 
probate.and  tbe  actual  signing  by  the  tes- 
tatrix and  tbe  genuineness  uf  the  hand- 
writing of  J.  W.  Thomas  were  proved  by 
tbe  said  S.  J.  Gooch;  but  section  2189  ol 
the  Code  must  be  construed  with  section 
2148,  Just  as  the  corresponding  sections  tA 
tbe  old  law  (Bev.  St.  e.  122.  $9  1.  6)  wer« 
interpreted  together.  While  tbe  proof  la 
common  form  by  only  one  witness  Is  no 
longer  permitted  by  the  amended  law,  the 
requirement  that  the  will  shall  be  sab- 
scrlbed  In  presence  of  the  testator  by  both 
still  remains  expressed  In  the  very  aam* 
words  that  were  embodtnd  In  the  set  <il 
1784,  (Rev.  St:  c.  122.  9  1 :  ReT.  Code,  c  11% 
9  1 ;  Code,  9  21S6.)  and  that  were  construed 
in  rnlverslty  v.  Blount,  N.  O.  Term  B.  1*; 
Blount  T.  Patton,  supra;  and  Harven  t. 
Springs,  supra.  In  order  that  the  proof 
should  be  sufficient  to  Justify  the  clerk  la 
recording  the  paper  In  tbe  book  of  wlUa, 
and  to  make  sneh  record  prtma,  JSuile  avl- 
duDce  of  its  due  execution  by  the  testator, 
It  was  essential  nut  unly  that  S.  J.  Gooch 
shuuld  have  deposed  to  the  genulueneas  uf 
tbe  signature  of  J.  W.  Thomas,  but  that 
he  or  Sally  F.  Oooch  should  havn  deposed 
that  he  "subscribed  *ln  the  presence  of  tbe 
testatrix.  The  probate  being  then  InsnlB- 
clent  to  Instlfy  tbe  entry  of  tbe  paper  o» 
the  will  book  for  thetemporary  proteetloa 
of  the  estate,  till  some  interested  party 
shoulddemand  proof  in  moresolemo  form. 
It  must  follow  that  what  purported  to  be 
the  proof  and  the  will  ItsnlfirM  entered 
on  tbe  book,  were  not  competent  as  evi- 
dence for  any  purpose  whatever;  and  the 
original  depositions  of  Sally  F.  Gooch  and 
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B.  J.  Gooeh,  tf  tbey  had  bem  found,  would 
not  bave  been  competent  evidence  for  the 
propuDndere  on  the  trial  o(  the  Isaae  of 
devlsavft  vol  nun.  The  paper  most  be 
proved  <le  noro  In  tbiB  proceedlnff-ia  com- 
pliance with  tbe  provlBlonB  of  the  two  nee* 
tiuDB  already  cited.  Tbelaw  requires  that 
the  clerk  ehall  take  In  writing  tbe  pre- 
Bcrlbeil  proofs  and  ezamlnatloos,  and 
shall,  after  recording  them  with  the  wlU, 
file  them  In  hl^  office.  Code.  $  2149.  The 
propnunders  failed  to  produce  any  witness 
who  bad  ever  seen  the  signature  of  Ada 
W.  Tbonas  to  the  original  will,  or  the 
Bigoatnroii  of  either  of  the  wltnesste,  and 
would  testify  to  their  genuineness.  In- 
deed, the  only  testimony  offered  to  show 
tbe  loss  of  tbe  original  paper  purporting 
to  be  a  will  was  thaf  of  D.  G.  Mangum, 
wbo  last  saw  It  In  the  possession  of  tbp 
Bole  legates  and  risTlsee,  B.  W.  Tbomas, 
wbo-alM  was  then  dead.  It  did  not  ap- 
pear that  search  bad  been  made  among 
the  papers  of  R.  W.  Thomas  tor  the  orig- 
inal. NOB  eottstat  but  what  by  doe  dili- 
gence It  migbt  b«Te  been  prudaeed  In 
court. 

Tbla  Isnot  aproceedlng  instituted  under 
tbe  statute  (Code.  S  60)  to  SBtabllsh  the 
contents  of  the  lost  will,  but  an  attempt 
to  make  probate  In  solemn  form  of  a  pa- 
per writing  ihhich  Is  nether  produced  nur 
shown  to  taava  been  lost.  Wbether  It 
conid  bave  been  restored  and  established 
by  a  proceeding  nnderthat  section  or  not, 
and  even  if  It  Is  Intended  to  be  admitted 
that  a  paper  In  tbe  form  of  that  recorded 
OD  tbe  book  of  wills  was  lost,  it  is  certain 
that  the  propounders  have  fatlM,  both  on 
tbe  trial  and  In  tbe  attempt  to  prove  It  In 
common  form  In  1887,  to  adduce  such  evi- 
dence of  Its  execution  by  Ada  W.  Thomas 
as  would  meet  the  mandatory  require- 
ments of  the  law.  Tbe  record  of  the  spA. 
elal  proceedingfin  which  dower  was  allot- 
•d  to  Octavia  Thomas,  secood  wife  ol  R. 
W.  Tbomaa,  and  to  wtalcb  the  caveators 
wera  parties  and  answered  by  tbelr  guard- 
ian Md  litem,  does  not  estop  caveators 
from  contesting  the  validity  of  this  will. 
If  It  were  conceded  that  they  are  estopped 
from  denying  her  right  to  dower,  that  fact 
would  not  preclude  them  from  contesting 
tbe  execution  of  the  will,  both  for  tbe  pur- 
pose of  claiming  the  personal  property, 
which  passed  Into  the  pnsBeasfon  of  R.  W. 
Thomas  as  legatee  of  Ada  W.  Thomas, 
and  of  disputing  the  title  of  the  heirs  or 
devisees  of  R.  W.  Thomas  to  tbe  reversion 
after  the  lite  estate,  as  they  were  not  par- 
ties to  the  proceeding,  nor  entitled  as 
privies  to  bold  caveators  bound  by  any 
admissiOttB  or  adjudications  made  therein. 
Tbe  question  whether  the  caveators,  heirs 
at  law  of  Ada  W.  Thomas,  are  estopped 
from  denyingthe  rigbtof  Octavia  Thomas 
to  dower  may  be  raised  hereafter  in  an- 
other action;  but  in  this  proceeding  tbe 
win  would  not  be  admitted  to  probate  on 
fatally  defeetlve  proof,  and  madeoperative 
tor  all  parpoMSp  If  It  were  conceded  that 
tbe  beirs  would  be  estopped  In  an  action 
tor  possession  against  tbe  tenant  of  Oc- 
tavia Tbnmas,  during  her  life.  As  there 
was  no  competent  testimony  offered  or 
evidence  admitted  to  prove  the  doe  execn- 
tloa  of  tbe  paper  writing,  the  court  very 


properly  Instmeted  tbe  Jorr  to  respond  to 
the  iBBtte  In  tbe  negative.  For  the  reasons 
given  we  tiilnk  there  was  no  error. 


cm  N.  C.  814} 
CHESTER  et  &L  V.  WILHELM  et  sL 
(Snpreme  Court  of  North  Carolina.    Nov.  20k' 
1802.) 

CoitTB*DicTiyo  One's  Ottn  Witmess. 
Hie  rcle  that  a  party  cannot  discredit  Us 
own  witness  li  not  violated  br  proTing  facta 
oontrary  to  the  testimony  of  sncu  wttness. 

Appeal  from  superior  court,  Iredell  coun- 
ty; HcIvBR,  Judge. 

Aetdon  by  L.  O.  Cbeeter  and  otfaen 
against  J.  E.  WUhelm  and  others.  Judg- 
ment for  plalntlDs.  Defendants'  motion 
tor  a  new  trial  having  been  overruled, 
they  appeal.  Reversed. 

BiDKb&m  A  Caldwell,  for  appellants. 

MagRab.  J.  Tbe  sole  point  in  this  case 
ariaee  upon  tbe  exelnslon  by  bis  honor  ol 
testimony  offered  by  dMendants  tending 
to  contradict  the  testimony  of  one  of  tbe 
plalntilTs,  wbo  bad  been  Introduced  and 
testified  also  for  the  defendants.  Tlw 
evidence  was  admitted  subject  to  the 
exception  of  plaintiffs,  and  was  after- 
wards excluded  "apon  tbe  ground  that  it 
tended  to  contradict  the  witness  Cbestcr, 
flfst  Introduced."  Tbe  laet  that  the  wit- 
ness offered  by  dettetdants,  and  whose  taa- 
timony  defendants  proposed  to  contra- 
dict by  another  witneHS,  was  one  of  the 
plaintiffs,  cannot  affect  the  principle:  *'A 
party  may  prove  that  tbe  fact  is  not  as  It 
is  stated  to  be  by  one  of  bis  witnesses, 
for  that  is  merely  showing  a  mistake  to 
which  the  best  of  men  are  liable."  Spen- 
cer X.  White,  1  Irsd.  S86.  But  be  Is  not 
at  liberty  to  assail  bla  reputation  tor 
truth,  and  thus  destroy  his  credit  before 
tbe  triors.  Stmdwlck  v.  Brodnax.  83  N. 
C.  401.  The  testimony  of  no  one  or  more 
witnesses  precludes  the  party  who  Intro- 
duces, them  from  proving  tbe  contrary, 
and  this,  nutwlthatandlng  the  Indirect 
Impeachment  ol  th^r  credibility  in  tbe 
repugnance  of  their  evidence.  This  Is  not  a 
violation  of  the  rule  that  a  party  cannot 
discredit  bis  own  witness.  Gadsby  v. 
Dyer,  01  N.  C.  811;  McDonald  v.  Carson, 
»4  N.  C.  497.  We  thtnk  that  his  honor 
erred  In  excluding  tbe  testimony  of  tbe 
witness  Cleadeunin  as  to  the  condition  of 
the  tobaoeu.  New  trial. 


(ui  N.  c.  vm 

STATE  V.  MONGER. 

(Snprame  Court  of  Nortli  CoroUns.    Nov.  2S, 

1882.) 

Statutes— Repeal  bi  Impuoation. 

Prlv.  Acts  1889,  c  181,  (ratified  March 
9th,)  aathorizes  the  mayor  and  commisslonen  of 
tbe  towD  of  Sanford  to  regulate  the  sale  of  in- 
toxicatloff  liqnorB  Id  that  place.  Pub.  Acts 
1889,  c.  362,  (ratified  March  11th,)  prohibits  the 
sale  of  liquors  within  two  mllea  of  the  SaofoM 
M.  B.  church,  and  makes  an  offense  against 
this  act  indictable  in  the  superior  court  Held, 
that  such  acts  are  repugnant,  and  that  the  lat- 
er act  reveals  the  former  one  by  hnplicatlou. 
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Appsal  from  Hnperior  court*  Moore  coan- 
;  BOTKIN,  JuAgB. 

J.  M.  Monger  was  convicted  of  rlolntlng 
an  ordlaance  of  the  town  of  Sauford,  and 
appeale.  Beveraed. 

Black  A  Adamsy  tor  appelant.  Hie  At- 
tomey  Genentif  lor  ttie  State. 

MaoRas,J.  Tlie  defendant  was  tried  and 
eonvlcted  before  tbe  mayor  of  Santord  for 
Tlolatloa  of  a  town  ordinance.  From  the 
JndffineQt  rendered  against  btm  be  Rp* 
pealed  to  tbe  superior  oourt  of  Moore 
county,  where  at  March  term,  1892,  before 
BoTRiN,  Judge,  aud  a  jury,  be  was  ad- 
judged guilty  upon  a  epeclal  verdict,  and 
dncd.  He  appealed  to  tbls  court.  The 
n>eelal  verdict  was  as  followa:  "That  tbe 
dofenidant,  on  tbe  1st  day  of  Jane,  1889, 
wltbln  tbe  corporate  limits  of  tbe  town 
of  Sanford,  and  wltbln  a  quarter  of  a  mile 
of  the  Methodist  church  In  said  town,  did 
sell  tn  J.  W.  Scott,  Jr.,  spirituous  liquors 
In  a  measure  less  than  a  quart,  to  wit,  by 
the  pint,  as  charged  In  tbe  warrant;  tbac 
at  said  time  the  defendant  bad  In  bis  pos- 
session a  license  from  the  eberllT  of  Moore 
eonnty, Issued  pursuant  to  an  order  of  the 
board  of  county  commlHsionere.  under  the 
general  law  of  tbe  state,  permittlug  btm 
to  Bell  liquors  In  a  measure  less  than  a 
quart  at  bis  storehouse  in  Sanfoni,  where 
said  sale  was  made;  that  defendant  had 
no  license  from  the  town  of  Sanford  to  re- 
tall  liquors  wltbln  the  corporate  limits; 
that  tbe  town  of  Sanford  Is  Incorporated 
nnder  tbe  general  law  of  the  state;  that 
tbe  ordinance,  which  tbe  defendant  Is 
charged  with  violating,  was  passed  in  the 

fear  1887,  and  Is  as  follows:  'Section], 
t  any  person  shall,  within  the  corporate 
limits  of  the  town  of  Sanford,  sell  splrlt- 
nouB,  Tlnons,or  malt  llqnors  In  any  quan- 
tity without  first  having  obtained  from 
tbe  board  of  commissioners  a  license  so  to 
do,  such  person  shall,  upon  conviction  be- 
fore the  mayor,  pay  a  fine  of  twenty-five 
dollars.*  If,  upon  the  foregoing  state  of 
facts,  the  court  shall  be  of  opinion  tbat 
tbe  defendant  Is  gnllty,  then  the  Jnry  find 
bim  guilty;  otherwise  tbe  jury  find  blm 
not  guilty. "  The  court  adjudged  that  the 
defendant  was  guilty,  and  he  appealed. 
By  chapter  161  of  tbe  Private  Acts  of  1889, 
being**  An  act  to  amend  an  act  to  Incor- 
porate the  town  of  Sanford,  in  Moore 
county,"  It  Is  provided:  "860.2.  That  it 
shall  be  unlawful  for  any  person  or  per- 
sons to  sell  any  spirituous,  vinous,  malt, 
or  other  intoxicating  liquors  wltbln  the 
corporate  limits  of  said  town,  or  within 
two  miles  of  tbe  same;  and  If  any  person 
shall  violate  this  provision  of  this  act  he 
shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be  fined 
not  exceeding  fifty  dollars  or  Imprisoned 
not  exceeding  thirty  days:  provided,  the 
provisions  of  this  section  shall  not  apply 
to  tbe  corporate  limits  of  the  town  of 
Jonesboro:  and  provided,  further,  tbat  it 
shall  not  apply  to  persons  licensed  under 
section  three  of  this  act.  Sec.  8.  Tbat 
every  person,  company,  or  firm  wiablng 
to  sell  spirituous,  vinous,  malt,  or  intoxi- 
cating llquora  In  any  qaantlty  shall  apply 
to  tbe  mayor  and  eommlsslonars  fur  a 
license,  stating  tbe  place  wbere  It  la  pro* 


posed  toconducttbebuatneM.  Tfaemayor 
and  commissioners  shall,  upon  satlafao- 
tory  evidence  of  good  moral  character  of 
the  applicant, Issne the  lIcenBe»to  besigned 
by  the  mayor,  upon  the  payment  of  a 
quarterly  tax  of  sixty-two  and  60-100  dol- 
lars. Sec.  4.  That  tbe  commissioners  shall 
have  any  power  to  make  any  ordinances 
respecting  the  sale  of  aptrltnons  Uqnora, 
and  to  Impose  penalties  for  TtolaUOB  <rf 
tbe  same;  and.  If  any  person  llcwisad  to 
sell  shall  becouvloted  in  the  superior  coart 
of  violating  any  such  ordinances,  the  com- 
missioners shall  have  power  to  declare  bis 
license  void,  and  he  shall  forfeit  to  the 
townnil  moneys  paid  lorthesame.''  Batl- 
fied  March  9, 1S89. 

By  chapter  862  of  the  Public  Laws  of 
North  Carolina,  entitled  **  &n  act  to  pro- 
hibit the  sale  of  spirituous  llqunm  withlu 
certain  localities,"  It  Is  provided:  Sec- 
tion 1:  "That  It  shall  be  unlawful  for  any 
person  to  sell  or  otherwise  dispose  of, 
with  a  view  to  remuneration,  any  sulr- 
Ituous  liquors,  wines,  or  medicated  bit- 
ters, or  any  other  liqaors  or  sutmtance,  by 
whatsoever  name  It  may  t>e  caUed,  which 
produces  or  may  produce  intoxicallon, 
wltbln  two  miles  of  tbe  following  places, 
[among  many  others:]  Sanford  M.  £. 
church,  in  Moore  county."  Section  7: 
"That  auy  person,"  etc.,  "violating  tbe 
provlalouH  of  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  con- 
viction -thereof,  sball  be  fined  or  impris- 
oned, or  both,  in  tbe  discretion  of  the 
court.*  And  this  act  was  ratified  March 
11, 1889.  So  we  have  two  acts  concerning 
the  sale  of  liquor  In  Sanford,  pdssed  at  tbe 
same  session  of  the  general  aasembly,— 
the  one  forbidding  tbe  sale  of  spirituous 
liquors  within  two  miles  of  Sanford,  or 
within  its  corporate  Umlta,  withont  a 
license  from  the  mayor,  and  excluding  from 
its  prohibition  the  corporate  limits  of  tbe 
town  of  Jonesboro,  which  we  must  as- 
sume to  be  wltbin  two  miles  of  Sanloni; 
tbe  other  passed  two  days  later,  prohibit- 
ing the  sale  of  liquor  within  two  miles  of 
Sanford  M.  E.  churcb.  It  the  flrat-named 
act  was  still  In  force  at  tbe  time  of  the  al- 
leged commission  of  tbe  offense  charged, 
the  mayor  of  Sanford  bad  JnrisdlctloD.  for 
It  was  competent,  uuder  Its  provlsioDS.fnr 
the  mayor  and  commissioners  of  Sanford 
to  bave  passed  au  ordinance  respecting 
such  sale,  and  to  bave  Imposed  penalties 
for  violation  of  the  same.  It,  however, 
the  former  act  was  repealed  by  tbe  latter. 
It  was  unlawful,  by  the  general  la  ws  of 
the  state,  for  any  one  to  sell  splrltaoos 
liquors  within  two  miles  of  Sanford  M.  £. 
church,  the  criminal  offense  was  indictable 
In  the  superior  court,  and  a  town  ordi- 
nance making  the  same  an  offense  against 
the  town  was  void.  Town  of  WashlngtoD 
V.  Hammond,  76  N.  C.  83,  and  cases  there 
cited,  it  may  be  added  tbat  tbere  la  do 
repealing  clause  in  the  latter  act,  and  that 
"tbe  law  does  not  favor  a  repeal  by  im- 
plication. A  latter  act  Is  never  construed 
to  repeal  a  prior  act,  unless  there  be  a  con- 
trariety or  repugnance  In  them ;  or,  at 
least,  some  notice  taken  of  the  former  act 
so  as  to  Indicate  an  Intention  In  tbe  law- 

Slver  to  repeal  It."  Potter,  Dwar.  St.  156: 
ones  T.  Insnrance  Co..  88  N.  C.  488.  Aj>- 
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plyloff  tbeee  tests,  are  tbe  two  acts  so  re- 
puRoaot  to  eaeb  otber  that  tbej  canoot 
be  eunstrued  tosether?  SecttOD  2  of  tbe 
former  aet  gives  Jurisdiction  toajuetice 
of  the  peace;  "and,  on  coDTlctloa  tbereot, 
shall  be.  fined  not  ezcecdloK  flity  dollars, 
or  imprisoned  not  exceeding  thirty  duya." 
The  proviso  excludes  the  corporate  lim- 
its of  tbe  town  of  Jonestioro,  and  that 
the  mayor  and  vommlsaloners  sbali  grant 
llceosea  upon  the  applicant  complying  with 
the  terms  prrecribed ;  and  It  will  be  ob- 
■erved,  It  we  follow  tbe  letter,  that  the 
licenses  need  not  be  confined  to  tbe  town 
at  Sanford.  In  other  words,  the  former 
statute,  as  far  as  Sanford  and  two  miles 
around  It  is  cuncerned,  emasculates  and  re- 
peals the  latter.  It  Is  plain  that,  in  case 
of  repugnancce  between  the  statutes,  the 
laat  expressloD  of  tbe  legislative  will  most 
prevail.  BaatlDE     Stanclll,  79  M.  C.  180. 

There  are  other  difficulties  in  tbecon- 
stractlun  o'  the  two  statutes:  There  are 
three  different  paoisbmenta  provided  for 
thecommlssioD  of  the  onense.  The  former 
act.  In  tbe  first  place,  gave  final  Jurisdic- 
tion to  the  mayor  or  justice  of  the  peace 
byMctloo2.  "Ifanypersonsball violate." 
etc..  "be  shall  bedeemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall 
be  fined  not  exceeding  fifty  dollars,  or  Im- 
prisoned not  exceeding  thirty  days. "  The 
commissioners  shall  have  power  to  make 
ordinances,  etc.,  and  to  Impose  penalties 
forvlolatluu  of  the  same;  and  the  eom- 
mlsalonera  have  made  tbeirurdlnaDceaand 
fixed  tbe  puulshment  at  a  fine  of  f  if6.  And 
by  the  latter  act  tbe  punishment  fixed 
after  conviction  gives  jurisdiction  to  the 
superior  conrt.  for  be  shall  be  fined  or  Im- 
prieuned,  or  both,  In  tbe  dlBcretion  of  the 
court.  We  conclude,  thereforp,  that  the 
two  acts  are  repugnant;  that  the  latter 
prevails ;  that  it  Is  unlawful  to  sell  Bt>irlt- 
noos  lJqaora,etc.,  within  two  miles  of  8an< 
ford  11.  E.  church ;  that  the  commlsslon- 
ers  of  Sanford  have  no  power  to  grant 
license;  that  the  superior  court  has  ex- 
clusive jurisdiction  to  try  persona  for  vio- 
lation of  this  law:  and  it  followa  that 
tbe  mayor  had  no  final  jurisdiction.  There 
la  error,  and  the  warrant  should  have 
been  dlamtamd. 


on  N.  C.  «6S) 

STATB  V.  DUBHAM  FBRTILIZSB  GO. 

(Siq^me  Court  of  North  Carolina.    Nov.  22, 
1882.) 

Qkaxd  Jcbt— Hakino  Up  Jurt  List  -^dashiso 
ikdiotmbnt. 

1.  Code,  f  1722,  aa  ameDded  by  Acts  18S9, 
c  S59,  provides  that  the  commiBBloners  for  the 
eeveral  counties  shall  on  the  first  Mondav  of 
September,  1892,  and  every  four  years  there- 
after, inspect  the  tax  returns  for  the  precediaK 
year  for  their  coanty,  and  select  for  jurors  such 
perB<Mis  paly  as  have  paid  their  taxes  for  the 
preceding  year.  Held,  that  the  provision  for  the 
time  for  making  np  the  list  of  jurors  is  directory 
oDly,  and  it  is  not  a  groond  of  challenge  to  a 
grand  jory  that  the  Jnry  Uat  was  not  made  up 
at  tbe  time  prescribed. 

2.  Under  auch  statute  to  quash,  an  ladiet- 
aient  will  be  qoashed  where  thiree  of  the  grand 
joror*  who  found  the  indictment  had  not  paid 
their  taxes  for  the  year  preceding  that  in  which 
tliey  were  drawn  for  servioai. 


Appeal  from  superior  conrt*  Oraosi 
county;  Whitakeb,  Judge. 

Ad  indletment  by  the  state  agaltkst  the 
Durham  Fertiliser  Company  was  qoashed 
on  motion  by  defendant.  The  state  ap- 
peals.  Motion  sustained. 

Tbe  statement  of  case  Is  as  follows: 
"This  case  being  now  called  for  tbe  first 
time,  and  tbe  defendant,  before  pleading 
or  answering  the  Indictment,  bavliig  filed 
a  motion  to  quash,  supported  by  affida- 
vits, and  there  being  no  evidence  offered  by 
the  state,  tbe  court  finds  the  facts  to  be 
as  follows,  to  wit :  The  bill  of  indictment 
was  found  at  November  term,  1U91,  which 
began  on  thesecond  Monday  of  November. 
1891 ;  that  ttie  county  commlssinners  drew 
the  lary  lor  said  term  on  the  6th  of  Octo- 
ber, 1891,  which  was  the  first  Monday  in 
satd  month  of  October;  that  among  the 
Jurora  so  drawn  were  Jones  Sparrow, 
James  Miller,  and  Oeurge  W.  Smith,  all  of 
whom  were  drawn  as  grand  Jurors,  and 
served  as  such  during  tbe  whole  session  uf 
aald  grand  Jury  at  said  term ;  that  none  of 
said  jurors  had  paid  their  taxes  for  the  year 
1890,  when  he  was  drawn  as  a  juror  for 
said  term,  though  said  Miller  paid  bis 
taxes  thereafter  on  October  31, 1891,  and 
aald  Smith  paid  hla  taxes  thereafter  on 
October  30, 1891,  and  aald  Sparrow  bad 
not  paid  his  taxes  for  1890  when  he  served 
on  said  grand  jury,  and  has  not  yet  paid 
them.**  The  defendant's  motion  to  quaph 
tbe  indictment  was  thereupon  allowed 
by  the  court,  and  judgment  entered  dis- 
charging the  defendant,  and  tbe  solicitor 
for  the  state  appealed,  assigning  error  In 
law,  In  that  the  court  allowed  the  motion 
to  quaah  upon  the  facts  found. 

Jolia  W.  GtabHiu  and  W.  W.  Faller,  for 
appellee.  The  Attorn^  Oenerat,  for  tbe 
State. 

AvEBT,  J.  The  motion  to  quash,  being 
made  before  the  defendant  entered  bis 
plea  to  the  indictment,  was  in  apt  time, 
and.  It  being  admitted  that  three  nf  tbe 
grand  jurors  had  tailed  to  pay  tbelr  taxes 
for  tbe  year  1890,  which  was  the.year  pre- 
ceding that  In  which  the  Jurore  were 
drawn,  ill  September,  1f>91,  there  was  no 
error  In  granting  It.  State  v.  Gardner,  104 
N.  C.  7S9. 10  8.  E.  Bep.  146 ;  Sellers  v.  SelleTS, 
98  N.  C.  17,  8  S.  B.  Bep.  917;  State  v.  Car- 
land,  90  N.  C.  668 :  State  v.  Hay  wood,  94  N. 
C.  847.  But  It  was  suggested  on  tbe  argu- 
ment that  the  )ury  were  not  drawn  In  ac- 
cordance with  the  provisions  of  section 
1722,  as  amended  by  tbe  act  of  1889,  c.  559. 
The  requirement  of  the  statute  In  its 
amended  form  Is  that  "the  commission- 
ers lor  tbe  several  counties,  at  tbelr  regu- 
lar meeting  on  the  first  Monday  of  Sep- 
tember in  tbeycarl892,  and  every  four  years 
thereafter,  abalt  cause  their  clerks  to  lay  be- 
fore them  the  tax  returns  for  the  preceding 
year  for  their  county,  from  which  they 
shall  select  the  namea  of  such  persons  only 
as  have  paid  tax  for  the  preceding  year, 
and  are  of  good  moral  character,  and  of 
aufficient  Intelligence.**  Tbe  atatntory 
regulation  of  th-s  manner  of  making  up 
tbe  list  from  which  the  several  juries  a rs 
to  be  taken,  or  drawing  tne  juries,  baa 
alwaya  been  held  In  this  state  to  be  not 
mandatory,  but  directory  merely,  and. 
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In  tbe  absence  of  aby  proof  of  bad  faith 
or  corraptlon  on  the  part  of  the  officers 
charged  with  tbe  duty,  their  actlnD,thoagb 
not  In  strict  compUaoee  with  the  statats 
In  tbli  respect,  bas  been  declared  valid. 
Btate  T.  Griffice,  74  N.  O.  819;  State  v. 
Haywood,  73  N.  C.  437;  State  Martin, 
8*2  N.  C.  672;  State  t.  Wilcox,  104  N.  G.  86^ 
10  3.  E.  Rep.  45S.  In  the  cases  cited,  and 
Id  others,  the  distinction  la  clearly  drawn 
between  the  objections  that  the  srand 
Jnry  as  a  whole  was  not  drawn  and  eon- 
fltltoted  tn  the  restilar  mode,  and  tbosedl- 
rected  to  tbe  competmicy  of  the  Individual 
grand  Jnrors  alter  tbe  body  is  organised. 
State  T.  Grifflce,  supra;  Lee  t.  Lne,  71  N. 
C.  189.  At  different  periods  of  the  history 
of  the  state  tbe  properly  constituted  au- 
thorities of  tbecountles  have  been  required 
to  revise  tbe  Jury  lists  at  longer  orsborter 
Intervals  and  at  different  seasons  of  any 
given  year.  It  Is  proper  that  every  public 
ofilcer  should  obey  the  law  prescribing  bis 
official  duties,  but  It  would  seriously  Im- 
pede and  embarrass  the  administration 
of  Justice  II  every  person  charged  with  a 
criminal  offense  could  Impeach  tbe  action 
of  the  grand  Jury,  and  avoid  arraignment 
upon  an  Indictment,  opoa  no  higher 
ground  than  that  It  bad  been  foand  by  a 
grand  Jury  not  drawn  at  a  given  season 
of  a  given  year,  or  at  certain  mcnrrlng 
Intervale,  fixed  by  statute.  Supb  an  In- 
terpretation of  the  law  would  lead  to  In- 
convenience so  serious  as  to  preclude  tbe 
Idea  that  the  requirement  as  to  the  time  of 
drawing  should  be  construed  more  atrlct- 
ly  than  that  prescribing  tbe  manner  of 
selectiDfT.  Wlien  It  appears  to  the  court 
that  there  were  or  might  have  been  cor- 
rupt practices  growing  out  of  or  con- 
nected with  a  departure  from  the  law,  a 
different  rule  very  properly  prevails  with 
regard  to  petit.  If  not  in  reference  to 
grand,  Jariee.  Boyer  v.  Teague,  106  N.  C. 
630,  11  S.  E.  fiep.  665.  Weeoneludetbat, 
as  tbe  law  enjoined  the  duty  of  revising 
the  Hat  tn  1892,  and  every  fourth  year 
thereafter,  but  did  not  in  terms  prohibit 
tbe  yearly  revision  between  tbe  time  of 
tbe  passage  of  the  act,  in  1889,  and  Sep- 
tember, 1892,  a  challenge  to  a  grand  Jury 
drawn  In  the  Intervening  jrears,  or  at  a 
time  other  than  that  prescribed  by  stat- 
ote,  should  not  be  sustained,  certainly 
wtaerelt  was  not  made  to  appear  that 
tbe  departure  from  the  literal  require- 
ments of  the  law  actually  led,  or  would 
materially  have  given  rise,  to  corrupt 
practices  In  tbelr  selection.  No  error. 


(Ul  N.  C.  2K) 

JDl'HJBUTDOB  v.  OATZS  «t  aL 

(Bnpxttma  Oovrt  of  Noitii  Carcdlna.   Nov.  22, 
1892.) 

BSTOFFSL  W  AMBM  BZHCrTIOK— DlHUZi  OV 
OwmEMHIP. 

Where  the  answer  of  defendant  tn  at- 
tachment denies  ownership  of  tbe  attached  prop- 
er^, and  the  jury  finds  that  he  is  the  owner, 
defoidant  is  not  esfcovped  sndi  denial  to  a»- 
aert  his  sxemption  as  to  saeh  propwty. 

Appeal  from  superior  court,  Camden 
county;  W.  A.  Hokb,  Judge. 


Action  by  Columbus  Etberldge  agallist 
John  F.  Davis  and  J.  W.  Brlte.  Judg- 
ment  for  plalndtf.  and  J.  W.  Brlte  claimed 
bis  personal  property  exemption  In  tha 
property  In  salt.  Allowed,  and  plalotttl 
appeals  from  tbe  order  allowing  It. 
Affirmed. 

Qraudy  St  Axdhtt^  tot  appellant. 

Clabe,  J.  Tbe  logs  were  attached  aa 
the  property  of  the  defendant  Brlte.  In 
his  answer  he  denied  ownership,  and 
averred  that  they  belonged  to  bis  eod»- 
fendant  Davis,  to  whom  he  had  sold  ttaea 
before  the  levy  of  the  attachment.  Tba 
verdict  of  the  Jury  negatived  this  allega* 
tlon.  Tbe  defendant  Brlte  then  claimed, 
before  Judgment  was  siamed,  tu  have  his 
personal  property  exemption  allotted  In 
said  logs.  This  his  honor  properly  al> 
lowed.  Tlie  plaintiff  contends  that  the  dft* 
fenrfant  Brlte  Is  estopped  to  claim  the  logs 
for  hia  exemption  after  denying  In  bis  an- 
swer that  they  belonged  to  bim.  But  It 
this  would  work  an  estoppel  tbe  plaiutltl 
would  be  equally  estopped  from  opposing 
tbe  property  being  so  set  apart,  since  In 
the  complaint  he  had  averred  that  tba 
logs  were  tbe  property  of  Brlte.  II  so, 
Brite  certainly  could  claim  his  exemption. 
Dnval  V.  RolltaB,e8  N.  G.  220;  Pate  v.  Har- 
per,  94  N.  C.  23.  But,  In  fact,  here  was  no 
estoppel,  There  was  nothing  done  whlcb 
induced  or  could  have  induced  the  oppo- 
site party  to  act,  relying  upon  It.  For 
the  purposes  of  tbe  trial  only,  an  aver- 
ment In  tbe  pleadings  Is  condaslvely  trae 
aa  a^ralnst  the  party  making  it.  It  may 
be  that  the  Jury  found,  under  the  charffo 
of  tbe  court,  that  Brlte  was  mistaken  as 
to  tbe  law  applicable  to  tbe  state  of  facts 
which  he  believed  bad  constituted  a 
transfer  of  title  to  Davis.  Bqt  however 
that  may  be,  the  verdict  settled  It  that 
tbe  logs  were  the  property  of  Brlte,  and 
ttaat  he  bad  not  conveyed  tbem  to  Davis. 
Had  Brlte,  In  fact,  fraudulently  conveyed 
tbem,  be  could  still  have  claimed  that  hia 
exemption  be  allotted  tfaereln.  Rankin 
V.  Shaw,  94  N.  G.  405,  and  casea  tnere 
cited.  A  fortiori  Is  be  entitled  to  do  so 
when  tbe  Jury  find  that  faebad  not,ln!act, 
conveyed  tbem  at  alL  No  error. 


(Ul  N.  G.  ») 

MABTXN  T.  OOODBL 

(Snpieme  Court  of  North  Oaroiina.    Nov.  2^ 
1802.) 

JuBisDicnoir  or  Sonaioa  Coua*  —  How  Lon—' 
UiaioiHDBS  or  Oi.caBs— Duwual— KisfOiHDsa 
or  FARTin. 

1.  !nioagh  several  canaes  of  action  are  unit- 
ed, each  of  which  Is  for  less  than  9200,  the  min- 
im am  amount  which  can  be  contested  in  the  su- 
perior courtjTet  If  the  aggregate  demand  Is  for 
more  than  $200,  and  tbe  causes  of  action  are 
saeh  that  they  can  be  joined,  the  8Ui»erior  court 
has  Jurisdiction. 

2.  Should  the  sum  demanded  be  reduced  un- 
der $200  by  failure  of  proof  or  bj  sostalglng  a 
demurrer  to  any  part  thereof,  or  to  some  of  the 
causes  of  action,  the  Juriadictioa  woold  not 
thereby  be  ousted,  nnless  the  sum  demanded  is 
■o  platnly  in  bad  faith  as  to  amount  to  a  fraud 
on  the  jurisdiction,  or  unless  there  Is  a  mlajcdii- 
der  of  parties. 

8.  If;  in  saeh  eas«b  there  Is  slmpty  a  sola- 
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Joinder  of  cauaei  of  action^  the  judge  shonM 
oer  the  action  divided,  not  dismissed. 

4.  When  them  are  two  catiaeB  of  action  al- 
leged against  an  administratrix,  being  on  two 
different  amonnts  bearing  Interest  from  oatea 
aet  oat,  and  both  are  alleged  specificallj  in  the 
complaint  as  liabilities  to  be  satisfied  out  of  the 
•state  of  defendant's  testator,  there  Is  on  the 
fiice  of  the  complaint  no  misjoinder^  of  parties. 

5.  Even  if  one  of  the  caosee  of  action  al- 
leged was  not  a  raltd  chaige  against  the  estate 
bnt  Bboold  haTe  been  linea  Aw  againat  defend- 
ant personallTt  that  would  not  make  a  misji^n- 
der,  bat  there  would  be  slmplj  a  failure  of  a 
part  of  plalntifTs  demand  on  an  issue  of  fact. 

0.  A  proTislon  that  testator's  mother  "is 
to  hare  fiSO  oat  of  mf  estate  annnally,  as  long 
as  she  lives,  and  that  she  r»naln  with  my  wife, 
M.,  during  tbe  remainder-  of  her  life,"  does  not 
tnqioBe  a  charge  on  testator's  estate  for  the 
beard  of  hla-  mother. 

Appeal  from  aoperlor  eonrt,  Nortbamp- 
ton  cooDty ;  Gbobbk  H.  Bbowm.  Jadge. 

Action  by  R.  M.  Martlo,  «zecator» 
against  Mary  F.  Qoode,  adnilttlstratrix, 
to  recover  an  BDDolty  doe  plaintiff  aa  ex- 
Motor  oQt  of  tbe  estate  of  defendant'^  tea- 
tator,  and  also  to  recover  a  anm  alleged 
to  be  dae  oat  of  sach  estate  for  tbe  bnard 
of  plalutlB'a  teatator.  Tbe  basis  of  tbe 
claim  for  board  waa  the  nintb  ItecD  of  the 
will  ol  defendaat'a  testator,  wbteh  was  aet 
oat  In  section  4  of  tbe  complaint,  and 
reads  as  follows:  "My  mother,  lietlMd 
Edwards,  [plalotlfTa  testator,]  la  to  have 
(9160)  one  bandred  and  fifty  dollars  oat 
of  my  estate  annnally,  as  long  as  abe  lives, 
and  tbat  abe  remain  witb  my  wife,  Mary 
F.  Parker,  darlog  tbe  remainder  of  ber 
life. "  From  a  Jadgment  entered  on  an  or* 
der  snstalnlng  defendant's  demurrer  to  tbe 
complaint,  plaintiff  appeals.  Beveraed. 

H'.  W.  PetbhB  S  Bod,  for  appelant.  R, 
B.  Ptebloa,  for  appellee. 

Clark,  •!.  It  la  tbe  anm  demanded  In 
good  lattbwblcb  la  tbe  test  of  Jurisdiction. 
Conat.  art.  4,  {  27;  Code,  {  8S4.  Tboagb 
there  maybe  several  canaea  of  action, each 
of  wblcb  Is  for  lesa  than  «200.  If  tbe  aggre- 
gate  demand  Is  for  more  than  92(K)  tbe 
Buijerlor  court  baa  jurisdiction  whenever 
tbe  causes  of  action  are  sacb  aa  can  be 
Joined  la  tbe  same  action.  Majmeett  v. 
Huberts,  108  N.  C.  174.12  ».  E.  Kep.  890: 
Moore  v.  NoweU.  M  N.  C.  :i85;  Estee,  PI.  & 
Pr.  S 1608.  Bhoald  tbe  aum  demanded  be 
reduced  nndOT  9200  by  fallnre  ut  proof  or 
by  sastalning  a  demurrer  to  any  part 
thereof,  or  to  aomeut  the  caaaes  of  action, 
tbe  Inrladlctlon  would  not  thereby  be  onst- 
ed  (nary  Salt,  91  N.  C.  406.  414;  Brick. 
eH  V.  Bell,  84  N.  C.  8'2,)  except  when  the 
sum  demanded  Is  so  palpably  in  bad  faith 
aa  to  amount  to  a  fraud  un  tbe  Jurladlc- 
tloD,  {Wiseman. Wltberow,  90N.  C.  140.) 
or  wbara  there  la  a  mMolnderof  parties, 
(Mitchell  T.  Mitchell,  96  N.  C.  14,'l  A.  E.  Bep. 
648.)  II  there  la  almply  a  miajolnder  of 
causes  of  action,  tbe  Judge  abould  order 
the  action  divided,  not  diamlaacd.  Code, 
S  272;  Street  v.  Tuck,  84  N.  C.  606;  Finch 
T.  Bakersvllle,  S6  N.  C.  206;  Hodgea  v. 
Kallroad  Co..  105  N.  C.  170,  10  8.  E.  Bep. 
917.  In  tbe  preaent  eaae  there  are  two 
causes  of  action  alleged  against  tbe  de- 
fendant aa  administratrix  e.  t.  a.,  one  of 
93i9.46.  and  another  of  91S0,  both  bearing 
Interact  from  dates  set  ovt.  Both  are  ^ 


leged  specifically  in  tbe  complaint  as  Ila* 
bllltles  to  be  satisfied  "out  ot  tbe  estate" 
of  tbe  testator.  There  was  ,on  the  face  ot 
tbe  complaint  no  misjoinder  of  parties, 
and  there  was  error  in  dlsmlssbiK  the  ao 
tlon.  If  the  court  below  was  correct  in 
holding  tbat  tbe  first  cause  ot  action  was 
not  a  valid  charge  against  the  estate,  (and 
should  more  properly  bave  been  uued  for 
againat  tbe  defendant  peraonally,)  atlll 
that  would  not  make  it  a  caae  oi  mia- 
jolnder. There  wonld  be  almply  a  fallnre 
ot  a  part  of  plalntltf'e  demand  upon  an  Is- 
sue of  fact.  It  may  he  there  was  defective 
pleading  In  attempting  to  obtain  tbe  con- 
struction of  a  will  witb  BO  small  a  part 
thereof  set  out.  In  such  cases  much  often 
depends  upon  tbe  context,  ai^d  all  the  will, 
or  at  leaat  all  material  parts,  should  be 
appended  to  the  complaint  aa  an  exhibit, 
nnfesB  aet  out  Id  the  body  ot  tbecomplalnt. 
It  Is  propably  a  case  where  tbe  court  be- 
low ex  mero  moto  should  bave  directed 
the  pleadings  to  be  made  more  explicit, 
uader  Code,  S  261 ;  Turner  t.  Cothrell,  94 
N.  C.  239:  McKlnnon  v.  Mcintosh,  98  N.  a 
89,  8  S.  E.  Bep.  840;  Bule  v.  Brown,  104  N, 
C.  836, 10  S.  E.  Bep.  466.  As  It  may  avoid 
the  necessity  of  another  appeal,  we  will 
Bay,  however,  that  If  tbe  only  clause  ol 
tbe  will  bearing  upon  tbe  subject  la  aectlon 
4,  which  la  aet  out  In  the  complaint,  we 
concur  with  hla  honor  below  tbat  ttam 
was  no  charge  Impoaed  by  tbe  will  upon 
the  testator's  estate  for  the  board  of  bis 
mother.  Whether  the  defendant,  by  tak- 
ing benefit  under  tbe  will,  has  takeo  It  com 
oaerBt  so  aa  to  be  chargeable  Individually 
witb  the  mother**  board,  la  a  Quastlon 
not  material  In  this  acUon.  Tbe  Judg- 
ment of  dismissal  mast  be  set  aside,  and 
tbe  case  remanded  to  tbe  superior  court, 
tbat  tbe  complaint  may  be  reformed  In 
accordance  with  tbls  opinion.  Reversed. 


on  N.  C.  3«) 
EDWARDS  T.  ODLBEBTSON. 

(St^reme  Court  of  North  Oaroliaa.    Nov.  72, 

1892.) 

Implibd  Trusts. 

Defendant,  by  promldng  to  mairr  plain- 
tlfF,  obtained  from  Um  money  which  she  invest- 
ed In  lands,  and  afterwards  refused  to  marry 
Um.  defendant  was  a  trustee  for  the 

amount  thus  fraudalentlr  obtained,  i^ch  was 
made  a  charge  on  the  hmds  so  purchased. 

Appeal  from  superior  court,  Chatham 
county:  Wbitakkb, Judge. 

Action  by  Samson  Edwardaagalnst  Jen- 
nie Cnlbertaon  lor  money  paid  and  for  a 
Uen  oniand  purchased  therewith.  Judg- 
ment for  plalntllT  for  amount  paid  with- 
out a  Hen.   Plaintiff  appeals.  Modified. 

T.  B.  iFomaeJr.torappeUant.  JobuMaa- 
alagf  for  appellee. 

Sbbpbbbd,  C.  J.  According  to  the  find- 
ing of  the  Jury  tbe  defendant  fraudulently 
obtfUned  of  the  plaintiff  the  aum  of  9276.SS, 
(or  the  purpoae  ot  purchaaing  the  land  de- 
scribed In  tbe  complaint,  and  that  the 
fraud  cnnalsted  In  "falsely  and  fraudulent- 
ly promising  and  pretending  that,  If  the 
plaintiff  would  let  ber  bare  the  said  aura 
ol  money  lor  said  purpose,  she  woald 
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maiTT  talra  In  a  very  abort  time,  and  tbat 
the  lond  to  be  pnrcbased  with  the  eald 
moneyaboold^beln  Ilea  uf  her  right  of  dow- 
er which  she  woald  acquire"  by  the  Bald 
marriage.  TTpon  this  verdict,  bis  honor 
rendered  a  Jadgment  In  favor  o(  the  plain- 
tiff for  the  recovBry  of  the  amount  ao 
frandolently.obtalned,  but  relnsed  to  de- 
Clare  It  a  charge  npou  the  land  purchased 
by  the  defendant  with  the  iaid  money, 
the  land  atlll  remaining  In  her  bands. 
Were  there  nothing  more  than  a  mere 
promlee  to  marry,  It  la  plain  that  a  viola- 
tion of  it  would  not  entitle  the  plaintiff 
to  any  equitable  relief,  bat  we  must  infer 
from  tbe  verdict  that  tbe  defendant  did 
nut  Intend  to  perform  tbe  promise  at  tbe 
time  It  was  made,  and  that  she  Intended 
tt,  as  well  as  the  additional  agreement  to 
bold  the  laud  In  lieu  of  dower,  simply 
as  a  trick  or  contrivance  by  which  to 
cheat  and  defraud  the  plaintiff  of  bis  mon* 
ey.  By  submitting  tu  tbe  verdict  and 
Judgment,  tbt*  defendant  (even  if  she  cuuld 
saecPSBfully  do  so)  la  precluded  from  deny- 
ing tbat  she  obtained  tbe  money  under 
circumstances  which  tbe  la  w  denounces  as 
fraudulent,  and,  this  being  so,  It  cannot 
be  doubted  that  If  tbe  apecISc  money  bad 
been  retained  by  her  and  could  have  been 
Identified,  tbe  plaintiff,  in  a  proper  action, 
could  have  recovered  it.  II  this  be  true, 
why  may  not  tbe  mon^  be  traced  Into 
the  land  and  declared  to  be  acbarge  ther&* 
dpnaT  This  is  a  somewhat  novel  ques- 
tion in  this  state,  but  In  view  of  well-set- 
tled equitable  principles,  as  well  as  au- 
thorities' in  other  Jurisdictions,  it  is  be- 
lieved to  be  unattended  with  any  very 
serious  difficulty. 

The  only  decision  of  tbis  court  to  wblch 
we  have  been  ripened  as  bearing  upon  the 
question  Is  tbat  of  CamptwU  v.  Drake,  4 
Ired.  Eq.94.  The  plaintiff  Oled  a  bill  In 
equity  against  tbe  hulra  at  law  of  one 
Farrow,  praying  that  they  be  declared 
trustees  of  certain  land  purchased  by  their 
ancestor  with  money  stolen  by  blm  of  tbe 
plaintiff  while  in  tbe  employment  of  the 
latter  us  bis  cJerk.  Tbe  court  said  that  It 
was  "not  at  all  like  tbe  eases  ol  dealings 
with  trust  funds  by  trustees,  executors, 
guardians,  factors,  and  the  like,  In  which 
tbe  owner  of  the  fund  may  elect  to  take 
either  tbe  money  or  tbat  in  which  It  was 
Invested  ;*  and  It  was  accordingly  held 
that  the  plaintiff  waa  not  entitled  to  tbe 

{>artlcular  relief  asked  lor.  It  was  strong- 
y  Intimated,  however,  by  Rufpin,  C.  J., 
In  delivering  tbe  opinion,  tbat  tbe  plain- 
tiff mlvht  "have  the  land  declared  liable 
as  a  uecnrity  for  the  money  laid  out-forlt." 
It  waa  not  stated  upon  what  principle 
this  rould  be  done,  but  we  apprehend  that 
it  was  based  upon  tbe  general  proposition 
that,  whenever  a  person  has  obtained  tbe 
property  of  another  by  fraud,  he  Is  a 
trustee  ex  maleScio  for  the  person  so  de- 
frauded, for  tbe  purpose  of  recompense 
or  Indemnity.  "One  of  the  most  common 
cases,"  remarks  Judge  Story,  "in  which 
a  court  of  equity  acts  upon  tbe  ground 
of  implied  trusts  In  tnvitum.  Is  when  a 
party  receives  money  which  be  cannot 
conselentlonaly  withhold  from  another 
party."  Story,  Eq.  Jnr.  fi  1255.  And  he 
states  It  to  be  a  general  principle  tbat 


"whenever  tbe  property  o(  a  party  baa 
been  wrongfully  misapplied,  or  a  trnst 
fond  bas  been  wrongfully  converted  Into 
another  species  of  property,  if  its  identity 
can  be  traced,  tt  will  be  held  in  Its  new 
form  liable  to  the  rights  of  the  origin- 
al owner,  or  cestui  our  trust.'  Id.  8 
1258;  Hin,TrasteeB,  222 -^Whitley  v.  Foy.  6 
Jones,  £q.  84 ;  Taylor  v.  Plumer,  8 
Maule  A  S.  502;  KnatchbuH  v.  Hallett.  IS 
r-h.  Dlv.  696:  People  v.€lty  Bank.  96  N. 
Y.  83;  National  Bank  v.  insurance  Co., 
104  n.  S.  54.  Mr.  Piimeroy  says:  "In 
general,  whenever  the  legal  title  to  prop- 
erty, real  or  personal,  bas  been  obtained 
throDgh  actual  fraud,  or  tbrungh  any 
other  clreumstaneen  wtalcb  render  It  un- 
conscientious tor  the  bolder  of  tbe  legal 
title  to  retain  and  enjoy  tbe  beneficial 
interest,  equity  Imposes  a  ronstructlve 
trust  on  the  property  thus  acquired  In  fa- 
vor of  the  one  who  Is  truly  and  equitably 
entltleil  to  the  same,  although  be  may 
never,  perhaps,  have  had  any  legal  estate 
therein,  and  a  court  of  equity  baa  JurlK* 
diction  to  reach  the  property  either  In  the 
bauds  of  the  original  wrongdoer  or  in 
the  bands  of  any  subsequent  bolder,  nntil 
a  purchaser  in  good  faith  and  without 
notice  acquires  a  higher  right,  and  takes 
the  property  relieved  from  tbe  trust.  Tbe 
forms  and  varieties  of  ttaese  tmsts,  which 
are  termed  'px  mateSelo*  or  *ex  deUeto,* 
are  practically  without  limit.  The  princi- 
ple is  applied  whenever  It  Is  necessary  for 
the  obtaining  of  complete  Justice,  aU 
though  the  law  may  also  give  tbe  remedy 
of  damages  against  the  wrongdoer." 
Pom.  Eq.  Jur.  105S.  A  confidential  relation 
Is  not  necessary  to  establish  such  trust, 
and  there  Is  no  good  reason  why  the  own- 
er of  property  taken  and  converted  by 
one  who  has  no  right  to  its  posseiialon 
should  bB  less  favorably  situated  in  a 
Court  of  equity,  in  respect  to  his  remedy, 
(at  least  for  tbe  purpose  of  "recompense 
or  indemnity.")  than  one  who  by  an 
abuse  of  trust  has  been  Injured  by  tbe 
wrongful  act  of  a  trustee  to  whom  tbe 

Sossesslon  of  trust  property  has  been  con- 
ded.  "Tbe  beautiful  character — pervad- 
ing excellence.  If  one  may  say  so— of  equi- 
ty Jurisprudence,"  says  Judge  Story,  "is 
that  it  varies  its  adjustments  and  pro- 
portions so  as  to  meet  the  very  form  and 
pressure  of  each  particular  case  in  all  Ita 
complex  habitudes. "  The  trusts  of  which 
wn  are  speaking  are  nut  what  Is  known  as 
"technical  trusts,"  and  tbe  ground  of  re- 
lief In  such  cases  Is,  strictly  spi^aklng, 
fraud,  and  not  trust.  Equity  declares 
the  truHt  In  order  that  It  may  lay  its 
band  upon  the  thing  and  wrest  it  from 
the  poHsesslon  of  the  wrougduer.  This 
principle  Is  distinctly  recognized  by  our 
leading  text  writers,  and  It  Is  said  by  Mr. 
Blspham  (Eq.  92)  that  "equity  makes  use 
of  the  machinery  of  a  trust  for  the  pur* 
pose  of  affording  redress  In  cases  nf  fraud." 
The  principles  above  stated  are  Illustrated 
by  many  decisions  Co  be  found  In  the  re- 
ports of  other  states,  and  as  our  case 
may  easily  be  assimilated  to  those  In 
which  money  or  otber  property  has  been 
stolen  Mnd  converted,  such  cases  must  be 
recognized  as  pertinent  authority  In  tbe 
present  Investigation.  In  Newton  v.  Por- 
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ter,  69  N.  T.  188,  it  was  held  that  tbe  own- 
er ot  noKotlable  secnritlw,  Htoien  and  ait- 
ervarda  w\A  by  the  thief,  may  tollow  and 
claim  the  proeeede  lu  the  hands  of  thef^ 
lonioaa  taker  or  ot  fala  assignee  with  no- 
tice; and  that  this  right  contlnaee  and 
attaches  to  any  securities  or  property  In 
wMcb  the  proceeds  are  Invested,  so  loos 
as  tbay  can  be  traced  and  identified.  The 
law, It  was  said,  "will  raise  a  trust  is 
Inyitam  out  of  the  transaction,  In  order 
that  the  enbstltnted  property  may  be  sub- 
jwted  to  tbe  purposes  of  Indemnity  and 
recompense.'*  Andrews,  J.,  said  that 
"eqnlty  only  stops  the  pursuit  when  the 
meana  ot  ascertainment  fails,  orthe  rlsbts 
of  bona  Sde  purchasers  for  value,  with- 
out ootlce  of  the  trust,  have  intervened. 
The  relief  will  be  molded  and  adapted  to 
tbe  drcumetances  of  the  eases,  so  as  to 
protect  the  rights  ot  the  true  owner." 
Lane  t.  Dishton,  Amb.  409;  Mansell  v. 
Mansell,  2  F.  Wms.  S79;  Lench  v.  Lench, 
10  Vea.  511;  Perry.  Trusts,  5  82ft;  Story, 
Eq.  Jnr.  %  1258.  In  Bank  v.  Barry,  125 
Mass.  20.  it  was  held  that  equity  will 
ebarxe  land,  paid  (or  in  part  with  the  pro- 
ceeds ot  stolen  property,  with  a  trust  in 
tavur  of  the  owner  ot  the  property  for 
tbe  amount  so  used.  In  Humphreys  v. 
Bntler.  51  Ark.  Wl.  11  8.  W.  Bep.  479.  the 
defendant.  In  paying  for  a  bouse  and  lot 
parchased  by  him  lor  $400,  wrongfully 
need  9149.62  belonging  to  tbe  plaintiff,  and 
ot  which  ho  had  obtained  possession 
without  her  anthoiity,  knowledge,  or  enn- 
Kent.  The  court  declared  the  defendant  a 
troHtee  to  tbe  extent  ot  the  money  of  the 
plaintiff  osed  by  him,  and  charged  tbe 
aame  upon  the  property,  and  In  default  of 
Its  payment  by  a  certain  time  decreed 
that  the  same  be  sold  to  sattHfy  tbe  said 
lien.  These  and  other  authorities  that 
cuttld  be  cited  abundantly  sustain  the 
fotlmatlon  of  Chief  Justice  RDFrnr,  to 
which  we  have  referred,  and  we  are  there- 
lore  of  the  opinion  that  tbe  money  fraud- 
ulently obtained  ot  the  plaintiff  may  be 
tollowed  into  theland  described  la  thecom- 
plaint,  and  that  the  Judgment  of  bis  hon- 
or Bbonid  be  so  modified  as  to  declare  It 
to  be  a  ebarge  upon  the  same.  Ilodlfled. 


(iiiN.  a  m 

STATB  V.  MdnNKBY. 

(Bopfeme  Conit  «f  North  Oaiolhia.   Nov.  22, 

1892.) 

MURDBR— BtIDBVOE— iKSTBtJOriONB. 

1.  Wltne«8e«  for  the  state  In  a  trial  for 
murder  may  be  corroborated  by  ihowlas  that 
they  made  the  same  itatements  sotxi  after  the 
homicide  that  the?  made  on  the  trial. 

2.  Where  the  testimony  for  the  state  tends 
to  show  murder,  and  the  testimonr  of  defendant 
tends  to  show  s^-defense,  a  charge  that  "there 
was  DO  element  of  manslanghter  in  the  case; 
that  the  defendant  was  guilty  of  murder  or  not 
guflty  of  anythingat  all,"— was  proper.  State 
T.  Cox,  14  8.  EL^iep.  688,  110  N.  C.  503.  fol- 
lowed. 

Appeal  from  superior  eonrt,  Robeson 
county ;  Botkin,  Judge. 

ViiUam  McKinHey  was  convicted  of 
JB  order,  and  appaala.  Affirmed. 


Black  A  PattmioD  and  T.  JL.  MeNeilJ,  tor 
appellant.  Attorn^  Oeaani,  lor  the 
State. 

Clabk,  J.  Tbe  first  exception  is  With- 
out merit.  Theexcloded  evidencewas  nei- 
ther competent  nor  relevant.  It  might  be 
called,  possibly,  "negative  hearsay,** for 
lack  of  a  better  word;  that  Is,  the  oRer 
was  to  show  that  the  prisoner  could  find 
no  hearsay  evidence  that  any  one  bad 
loaned  tbe  prisoner  a  pistol.  It  would 
not  have  been  competent  to  show  tbat 
there  was  or  was  not  such  a  report.  It 
was  competent  for  the  state  to  show  that 
a  pistul  was  loaned  tbe  prisoner  by  a  cer- 
tain person  ]ast  before  tbe  bomtelde,  as  It 
did ;  and  It  was  competent  for  the  pris- 
onerto negative tbatfact, but  not  to  show 
tbat  he  could  not  bear  ot  any  one  having 
loaned  blm  a  pistol.  Besides,  tbe  prisoner 
admitted  lu  bis  own  testimony  tbat  be 
had  a  pistol  on  that  occasion.  - 

The  second  exceptlun  Is  that  the  state 
was  allowed  to  corroborate  two  of  Its 
wi^nrasps  by  showing  tbat  soon  after  tbe 
homicide  they  made  the  samestatement  of 
the  occurrence  as  they  had  tmtlfled  tu  In 
the  trial.  This  has  often  been  held  compe- 
tent. Roberts  v.  Roberts,  S2  N.  C.  29; 
Gregg  V.  Mallett,  16  H.  £.  Rep.  986.  (at  this 
term.) 

Nor,  after  a  most  careful  examination 
of  the  testimony.  Is  there  any  ground  to 
support  the  exception  to  tbe  chaise.  Tbe 
testimony  for  the  state.  It  believed,  proved 
the  prisoner  guilty  of  murder.  The  taati- 
muny  of  the  prisoner  made  a  clear  case  of 
selt-detense.  There  wns  no  part  of  the  tes- 
timony on  either  side  which  tended  to 
show  manslaughter.  The  rharge  of  tbe 
court  that  "there  was  no  element  ot  man- 
slaughter In  tbe  case;  tbat  the  defendant 
wan  guilty  of  murder  or  not  guilty  of  any- 
thiDg  at  all,  as  the  Jury  should  find  the 
facts,"— was  strictly  In  accordance  with 
the  testimony  and  numerous  precedents. 
State  V.  Byers,  100  N.  C.  512,  6  8.  E.  Rep. 
m;  State  v.  Cox,  110  N.  C.  BOS,  14  S.  E. 
Rep.  688:  State  V.  Junes.  98  N.C.  651,3  S. 
E.  Rep.  507.  Tbe  counsel  for  the  prisoner 
argued  in  this  court  that  the  charge  was 
objectionable,  because  the  Judge  did  nut 
charge  the  Jury  as  to  the  difference  be- 
tween corroborative  and  substantive  tes- 
timony. The  cuntentloo  cannot  be  con- 
sidered for  several  reasons.  There  is  no 
exception  to  the  charge  on  that  ground, 
so  that  the  Judge  might  have  set  out  his 
charge  fully  and  accurately  on  that  point. 
An  exception  to  the  charge  need  not  be 
made  at  the  trial,  ( unlike  exceptions  to  all 
other  matters  occurring  then,)  but  there 
are  10  days  In  which  counsel  may  consider 
and  enter  his  exceptions.  It  not  set  outln 
his  case  tendered  on  appeal,  tbey  cannot 
be  made  here.  Lowe  v.  Elliott,  107  N.  C. 
718, 12  S.  B.  Rep.  888 ;  Pollock  v.  Warwick, 
104  N.  C.  638, 10  S.  E.  Rep.  699;  Taylor  v. 
Plummer,  105  N.  .C.  B6. 11  8.  E.  Rep.  266; 
Smith  V.  Smith,  108  N.  C.  866, 12  H.  E.  Rep. 
1045.  and  13  8.  E.  Rep.  118.  BesldeB.  it 
does  not  appear  that  in  fact  the  Judge  did 
not  charge  on  the  point.  And,  lastly,  an 
omission  to  charge  on  a  particular  aspect 
of  the  case  la  not  wror,  unless  there  was 


Digitized  by 


Google 


238 


80UTHBASTEBN  BSFOBIBB»  Vol.  18. 


(K.a 


an  InvtracUon  asked.  See  the  numeroiii 
CHses  cited  in  aark'H  Code.  (2d  Ed.)  p.  8S3. 
Dpon  an  examlnatloQ  of  the  entire  record 
•nd'CEM  on  appeal,  we  flnd*no  error. 


<iu  N.  c.  18U   

aUBY  et  aL  T.  PABKflB  et  aL 

(Bapnma  Oonrt  of  Notth  OaroUna.   Mot.  2% 
1882.) 

AFPaUi  noK  braaBLoanroBT  Ubdib-^  SmtTAit- 
viAit  Bienn— JozHoaa  ow  Naw  Faktt  DansD- 

An  appeal  cannot  be  taken  from  an  order 
of  the  trial  coort,  at  liie  instance  of  pUiotil^ 
m»V|pg  a  person  a  Dart7  defendant  i^  ^  action, 
where  there  is  nothing  in  the  record  wliich  die* 
doses  that  hia  Joinder  can  affect  any  sabBtan* 
tial  ri^t  of  hfa  eodafendants.  Atott.  J..  dU- 
Mtinc. 

Appeal  from  saperlor  court.  Halifax 
county;  0.  H.  Brown,  Jr.,  Judge. 

Action  T.  L.  Bmry  and  otbera 
against  J.  H.  Parker  and  others..  From 
an  order  of  thesuperior  court.  Issued  attbe 
instance  of  plalntlOs,  making  J.  J.  Dailiel 
a  party  defendant, the  original  deleodauts 
appeal.  Dlemissed. 

T.  N.  ma  and  Batcbelor  Jk  Devereux, 
for  appellants.  R.  O.  Barton  and  L.  P. 
MeOebee,  for  appellees. 

Shbpbbbd,  C.  J.    At  the  Instance  of  tbe 

E lain  tiffs  a  notice  was  isMued  to  J.  J.  Dan- 
tl  to  Bhnw  cause  why  he  should  not  be 
made  a  party  defendant,  and.  said  Daniel 
making  no  resistance,  an  order  to  that 
pKect  was  made  by  bis  honor,  tfrom  tbla 
order  the  original  detondanta  appealed, 
and  the  only  qneatlon  to  be  eonaldered  is 
whether  tbe  appeal  can  be  entertained  at 
this  stage  of  the  action. 

An  appeal  cannot  be  taken  from  an  or^ 
deroftbe  soperlor  court  which  does  not 
determine  the  action,  and  which  does  not 
deprive  the  appellant  of  any  substantial 
right  which  be  might  lose  If  tbe  order  la 
not  reviewed  before  flnal  ]ndgment.  Un- 
der sueb  clrcnmatancee,  tbe  party  may 
hare  bis  exception  entered  of  record,  and, 
if  neceaaaty,  may  have  It  considered  by 
the  aupreme  court  on  appeal  after  the 
final  Judgment.  Clement  Foster,  1)9  N. 
C.  356,  6  S.  B.  Rep.  186;  Welch  v.  Kinsland, 
98  N.  C.  3K1;  Halley  v.  Gray.  Id.  195. 
Tested  by  the  foregoing  rule.  It  is  entirely 
clear  that  tbe  appeal  was  prematurely 
taken,  aalt  ia  well  settled  by  this  court  In 
tbe  language  of  Pbarson.  C.  J.,  that  "a 
misjoinder  of  one  who  Is  not  a  necessary 
party  is  surplusage.  *  *  *  Aa  to  tbe 
unnecessary  parties  plaintiff  it  la  their 
own  conrara  to  be  made  liable  to  costs. 
As  to  the  unnecessary  parties  made  de> 
fendants.  they  are  allowed  to  disclaim, 
and  have  Judgment  tor  coats^"  Orcen  v. 
Green, 69N.G.9M;  Blghton  t.  Pruden.78  N. 
G.  61;  Hargntre  t.  Hunt,  Id.  24.  Daniel 
doea  not  object  to  beln^  Joined  as  a  de- 
fendant, and  if  be  is  an  unneceasary  party 
it  is  "sorplusage;"  and  it  be  ia  an^lm- 

tiroper"  party  there  la  nothing  whatever 
n  the  record  which  dlaclosas  that  bis 
Joinder  can  In  the  leaat  affect  any  snbatao- 
tlal  right  of  his  codelendants.  Whether 
the  making  or  refasal  to  maka  additional 


parties  may  not.  In  some  eaaes,  affect  a 
anbatantial  right,  and  therefore  l»ecome 
tbe  subject  of  Immediate  appeal,  are  quea< 
tionR  not  presented  in  tbe  record.  Tbaae 
questions  are  dlacosaod  in  previous  deel- 
siona  of  this  court,  and  need  not  now  be 
considered  by  us.  Dlemlased. 

AvBBT,  J.,  (<Jia3enHog.)  It  la  Insisted 
that  the  appeal  In  this  case  ahonld  be  dla- 
raissed  upon  the  ground  that  no  order  hI< 
lowing  or  retaalng  a  motion  to  make  an 
additional  party  defendant  affects  a  8at>- 
stantlal  right.  In  Merrill  v.  Merrill,  93 
N.  C.  660,  MsBRiMON,  J.,  delivering  tbe 
opinion  of  the  court,  stated  tbe  principle 
applicable  to  this  case  very  clearly  and 
tersely  when  he  said:  "Wbo  ahall  and 
who  shall  not  be  made  additional  parties 
are  queatlons,  In  many  cases,  of  serious 
moment,  and  we  can  see  oo  reason  why 
the  decision  of  a  qoestlon  of  law  arlalnx 
in  the  exercise  of  the  power  to  make  tbera 
ahall  not  be  reviewed  like  tbe  dectalon  of 
any  other  qneatlon  of  law  affecting  tbe 
merits  In  the  progreaa  of  the  action. 
There  Is  nothing  In  the  statute  nor  In  the 
nature  of  tbe  power  that  forbids  it.  and 

iatitlce  may  require  It."  In  Keathly  v. 
branch,  84  N.  C.  304,  Smith,  U.  J.,  after 
noting  the  tact  that  tbe  case  of  Rollins  v. 
Rollins,  76  N.  G.  204,  bad  been  rea'fflrmed 
In  Lytle  v.  BurgIn,  83  N.  C.  801.  quotes 
with  approval  the  rule  uf  practice  ata ted 
in  the  former  case,  and  the  reason  given 
by  the  court  for  Its  adoption.  The  rale 
is  that  In  all  controversies  Involving  a 
question  aa  tu  the  title  of  land  every  land- 
lord baa  tbe  right  to  defend,  either  with 
or  without  tbe  tenant,  and  that  under  tbe 
term  "landlord**  all  persons  have  a  right 
to  come  la  aa  parties  "  whoae.  title  was 
connected  or  consistent  with  t'hat  of  the 
occnpler,  and  la  divested  or  disturbed  by 
any  claim  adverwe  to  sncb  possession.* 
even  though  such  persons  may  never  have 

Rrevloualy  exercised  their  right  of  doratn- 
m  or  ownerahlp.  It  waa  also  explicitly 
declared  to  be  the  duty  of  the  court  to 
pass  upon  the  application  "as  a  question 
of  right  in  law,  upon  tbe  Interest  of  the 

Rarty  being  manilested  by  affidavit."  It 
I  settled,  tberefura,  as  firmly  aa  precedent 
can  effect  a  flnal  determination  of  a  qnea- 
tlon, that  any  peraun  whose  title  to  or  in< 
tereat  lu  the  thing  In  controversy  la  cou- 
alatent  with  that  of  one  of  tbe  partlea  liti- 
gant, and  may  be  divested  or  disturbed  by 
granting  tbe  Judgment  demanded  In  the 
complaint  or  a  connterelalm,  has  auch  an 
Interest  In  tbe  action  that  his  affidavit 
setting  forth  his  relation  to  thecon  trover* 
sy  Is,  It-  uncontradicted,  to  be  treated,  on 
motion  to  make  bim  a  party,  as  prima 
tkeie  evidence  of  a  substantial  right  Id  tbe 
applicant  to  become  a  party.  Kolllna  v. 
Bolllns,  supra;  Lytle  v.  BurgIn,  and 
Keatblr  V.  Branch.  HUpra.  If  tbe  refusal 
of  a  Judge  to  grant  the  motion  Is  a  denial 
of  a  snbstanttnl  right,  it  muat  follow  In- 
evitably that  tbe  grantlDff  of  theaamemo- 
tion  so  "affects  a  anbstaatlal  right 
claimed"  aa  to  entitle  tbe  party  agcrteved 
to  demand  Immediate  review  ot  tbe  order, 
though  It  may  be  that  ha  may  at  hla  alee- 
tion  eater  an  azcaptloB  to  tlM  rallac,  and 
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a%«lt  tbe  final  determlnatloD  of  the  ae- 
ttoD  before  aasisnlnK  It  as  error,,  Tbe 
vneatlunB  Involred  In  this  controversy, 
as  dIfltlngalBhed  from  the  thini;  (tbe 
gooda)  In  dispute,  Is  wbetber  tbe  deea  of 
trpBt  wblcta  purported  to  coovey  proper* 
ty  tbatia  tbesabjectof  the  action  to  J. 
H.  Parker,  as  trustee,  was  registered  be> 
fore  tbat  snbHequeutly  execoted  to  J.  J. 
Daniel,  as  trnatee,  and.  If  «o.  whether  It 
was  execoted  to  hinder,  delay,  or  dt^and 
eredlturs.  It  tbe  deed  to  Daniel  was  rej^ 
Istered  before  tbat  previously  executeid, 
as  to  wbicb  tbe  pleadings  raised  an  Issue 
of  fart,  or  if  the  deed  of  trust  to  Parker 
should  .be  declared  fraudulent  and  void, 
tbeo.  In  either  event,  Daniel  wonld  be  de- 
clared, ae  tmstse,  tbe  legal  owner  of  the 
property  In  controversy;  and  If  It  Is  to  be 
subjected  to  the  payment  of  plalDtltf'a 
debt,  as  demanded  In  the  complaint.  It 
would  become  the  duty,  as  it  would  nn- 
guestlonably  be  the  right,  of  Daniel  to 
make  the  sale,  and  receive  his  commls- 
riona  for  sncta  service.  Daniel  is  therefore 
*a  necessary  party  to  tbe  complete  deter- 
mination of  tbe  questions  Involved,** 
Code,  8  184;  Wade  T.Saunders, 70  N.C.aTT; 
Ten  Broeck  v.  Orchard,  74  N.  C.  409;  Han- 
cock V.  Wooten,  107  N.  C.  9. 12  S.  £.  Rep. 
199.  Tbe  notice  to  Daniel  to  show  cause 
why  he  should  not  be  made  a  party  was 
an  Invitation  to  make  himself  a  party 
ttlalntirr  It  he  ehoae,  or  notice  of  a  motion 
TO  make  him  a  party  defendant  In  IbvI- 
turn.  It  nas  therefore  a  substantial  com- 
pliance with  the  requirement  of  the  stat- 
ute (Code,  9  1S6)  to  serve  sueb  notice 
on  bim.  Mcuormac  v,  Wiggins,  84  N.  C. 
378.  Having  pursued  the  course  pointed 
out  by  tbe  statute  as  to  the  manner  of 
making  the  new  party,  tbe  plaintiffs  have 
tbe  right  to  Insist  that  tbe  practlee  ol  the 
conrts  of  eqalty  must  be  adopted,  and 
tbat  In  any  action  or  proceedlug  Involv- 
ing the  validity  of  the  deed  of  trust  exe- 
cuted Co  bim  as  trostee,  ur  the  qneetion  of 
Its  priority  aa  a  Hen  over  anntber  mort- 
gage deed,  the  eestols  ooe  traateot  under 
tbe  rormar  deed  bave  the  right  to  demand 
tbat  Daolel  be  made  a  party,-or  to  Insist 
that  It  Is  not  competent  for  the  court  to 
pass  opon  or  try  any  question  in  tbe  de- 
termination of  which  he  had  an  Interest, 
or  where  his  presence  Is  necessary  In  order 
to  admlnfbter  tbe  remedy  provided  by 
law.  Ten  Broeck  v.  Orchard  and  Han- 
cock V.  Wooten,  supra.  Tbe  right  of 
Emry  and  wife  and  HllUard,  aa  eeetata 
iraot^nt.  to  bave  a  complete  determi- 
nation of  tbe  question  whether  tbe  goods 
idionld  be  subjected  to  their  debt  through 
tbe  exercise  of  the  power  conferred  in  tbe 
deed  of  trust  by  tbe  trustee,  Daniel,  is  un- 
questionably a  substantial  right  on  their 
part,  and  tbe  refusal  of  a  motion  to  make 
him  a  party,  supported  by  so  mncb  of  the 
^alntlffs*  complaint,  used  as  an  afBdavIt, 
is  not  denied  In  tbe  answer,  wonld  on- 
questionably  entitle  the  plalntiOs  to  an 
Immediate  bearing  and  review  of  the  Inter- 
locutory ruling.  The  motion  Involves  tbe 
same  qncetloo,  however  decided,  and  tbe 
graatlnff  of  It  must  affect  the  Interests  of 
tin  deluidantB  adversely,  aa  tbe  refusal 
would  tend  to  do  'anlMtandal  Injury  to 
the  plalntma. 


The  teat  ia—Ftnt,  whether  Daniel  Is  a 
neicesaary  party  to  a  complete  determina- 
tion of  the  questions  wbetber  the  deed  to 
Parker  aa  trustee  Is  fraudulent  and  void, 
and  whether  the  deed  executed  to  bimselt 
Is  fraudulent,  (both  questions  being  raised 
by  tbe  pleadings;)  and,  second,  whether 
the  order  making  him  or  refusing  to  make 
bim  a  part  atfeeta  a  anbstantlal  right  ot 
any  party  to  tbe  action.  It  Is  not  mate- 
rial If  the  demand  for  tbe  presence  of  Dan- 
iel as  a  party  **lnvolves  a  matter  of  law, 
which  affects  a  substantial  rifcbt  claimed" 
by  any  party  to  the  action,  whether  tbe 
court  grants  tbe  demand  or  refuses  it. 
The  courts  cannot  ignore  the  fact  that, 
while  an  appeal  lies  from  any  order  which 
In  effect  determines  or  dtseontinnes  an  ac- 
tion, or  grants  or  refuses  a  new  trial,  the 
statute  In  terms  provides  for  tbe  immedi- 
ate review  ot  another  class  uf  "Judicial 
orders  nnd  determluatluns."  It  tbe  ques- 
tion Involved  In  this  motion  falls  wlttaln 
that  class,  the  conrts  bave  no  power  to 
put  a  strained  constrnetlon  upon  It  In  the 
vain  effort  to  expedite  the  determination 
of  the  action.  It  Is  manifest  tbat  It  Is 
more  expedient.  Indeed,  to  make  baste' 
slowly  by  bringing  before  tbe  court  all 
parties  who  must  be  concluded  In  order 
to  have  a  complete  and  final  determina- 
tion of  the  controversy,  tban  to  plod 
through  all  of  the  weary  stages  ol  a  suit 
like  that  at  bar,  to  be  informed,  after  the 
sappoaed  eouduslon  ot  tbe  trial  bdow, 
that  tbe  work  must  all  be  done  a  second 
time  In  order  to  estop  Daniel  from  ralslnff 
the  questions  Involved  by  Instituting  an- 
other action.  The  tact  that  nu  such  In- 
convenience will  probably  arise  from 
granting  this  particular  motion  makes  It 
none  the  less  a  Judicial  order  affecting  a 
substantial  right.  It  being  immaterial,  ac- 
cording to  tbe  terms  ot,the  statute,  which 
party  claims  the  right,  or  whether  the  de- 
cision Is  adverseorlavorabletOBaebeUiim, 
Code,  9  548. 

Theargumentaai  abJnconreo/eot/ urged 
against  the  view  we  have  presented  is 
tbat,  if  tbe  right  of  appeal  from  an  order 
granting  or  refusing  a  motion  to  maks 
additional  parties  Is  conceded,  parties  to 
actions  will  resort  to  Buch  motions  for 
the  purpose  of  delay,  and  will  prolong 
litigation  so  greatly  as  often  to  amount 
to  a  denial  of  Justice.  To  this  It  would 
be  snfflclent  to  reply,  tt»  hx  aciipta,  the 
legislature  alone  has  power  to  provide  a 
remedy  tor  Inconveniences  growing  out  ot 
tbe  Interpretation  ol  statutes  aeeordlng 
to  their  obvious  meaning.  Bat  it  must 
be  remembered  that  tbe  court  below  was* 
not  r^nlred  to  enter  a  record  of  an  ap- 
peal, nor  van  this  court  entertain  the  ap- 
peal unless  the  motion  to  make  new  par- 
ties was  supported  In  tbe  lower  court  by 
an  affidavit  manifesting,  so  as  to  place 
beyond  dispute  If  true,  tbe  fact  that  the 
presence  ol  tbe  proposed  new  party  Is  nec- 
essary to  a  complete  determination  of  the 
action.  Tbe  prophecy  of  evil  and  Incon- 
venience resulting  from  giving  the  natural 
meaning  to  the  terms  ot  tbe  statute  and 
following  former  adjudications  Is  neces- 
sarily, tberrtore,  founded  upon  tiie  Idea 
tbat  parties  for  tbe  mere  purpose  ot  delay 
will  Incur  tbe  danger  of  prosecution  lor 
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perjary  to  wblch  tbey  would  anbject  tbem- 
selres  bymlarepreBeotatloDB  that  are  will- 
fal,  or  not  foanded  on  probable  caoBe,  of 
the  relation  to  tbe  action  sastained  by 
tne  proposed  new  party.  State  v.  Knox, 
Pbll.  Cb.312.  Ittbaars^umeatamab  Incon- 
vealeotl  liae  weisht,  in  exceptional  casen, 
aa  we  admit.  It  certainly  should  have  no 
force  when  founded  upon  tbe  supposition 
of  such  wbolesale  diabonesty  among  liti- 
gants as  would  make  tbe  willingness  to 
commit  perjury  for  tbe  mere  purpose  ot 
delay  almost  universal.  When  the  court 
requires  not  only  an  affldarlt,  but  an  affi- 
davit making  It  palpable  that  the  pres- 
ence of  the  new  party  Is  essential  to  a  final 
determination  of  the  matter  In  contro- 
Tersy.  there  will  be  no  danger  uf  raising 
the  floodnatea  too  high  In  declaring  the 
Introduction  of  such  an  affidavit  in  sup- 
port of  tbe  motion  sufficient  as  prlwH 
facte  evidence  ot  a  substanflBl  right  to 
give  to  either  plalutiOB  or  defendants  tbe 
privilege  of  appealing  from  an  adverse 
ruling. 

Where  all  of  the  necessary  parties  are 
before  the  court,  and  one  Judge  tries  some 
of  the  Issnea  and  continues  as  to  other 
material  Issues,  which  are  subsequently 
tried  by  another  Judge,  it  Is  not  conceiva- 
ble how  it  can  affect  a  substantial  right 
to  postpone  the  review  of  rulings  In  this 
court  till  two  nlai  ptioa  Judges  have  ac< 
complished  what  is  nsnally  done  by  one, 

Srellmlnary  to  an  appeal.  Hllllard  v. 
ram.  106  N.  C.  467,  11  S.  E.  Rep.  514; 
Hicks  T.  Qoocb,  98  N.  G.  112.  No  sabstan- 
tial  right  can  be  affected  by  postponing 
a  review  of  the  eullngs  of  the  trial  Judge 
on  tbe  admission  of  evidence  or  Instruc- 
tion to  a  Jury  until  an  account,  which  it 
is  necessary  to  take  before  the  rendition 
of  Judgment,  shall  have  been  passed  upon 
by  another  Judge.  Every  right  nf  the  par- 
ties In  all  such  cases  can  he  fully  protected 
by  entering  tbe  proper  exceptions  as  the 
ground  for  assigning  error  on  tbe  final 
bearing.  Blackwell  v.  McCalne.  106  N.  0. 
460, 11  8.  £.  Bep.  S60.  Tbe  case  of  Lane  v. 
Richardson.  101  N.  C.  182.  7  8.  E.  Rep.  710, 
Is  relied  opon  as  aopporting  the  conten- 
tion that  tbe  appeal  should  be  dismissed, 
and  the  question  whether  Daniel  should 
be  made  a  party  reserved  on  exception 
until  there  la  a  trial  and  Judgment  upon 
tbe  issues.  It  will  appear  from  a  critical 
examination  of  that  case  that  it  was  not 
tbe  purpose  of  tbe  court  to  overrule  Mer- 
rill V.  \ierrill,  Lytle  t.  Burgin,  and  RolUoe 
V.  Rolllna.  and  It  fa  so  explicitly  stated. 
Chief  Justice  Smith  evidently  Intended  to 
dlstluKulsb  the  two  cases,  In  that  the  ap- 
peal in  Lane  t.  Richardson  was  not  sim- 
ply from  an  order  making  a  new  party, 
but  from  a  refusal  to  strike  out  a  portion 
of  the  answer  filed  by  a  party  who  had 
previously  been  allowed,  without  objec- 
tion, to  be  made  a  defendant.  To  give  it 
any  other  constraetlon  would  be  to  over- 
rule Merrill  t.  Merrill,  In  which  Justice 
Mkrkimon  stated  explicitly  that  questions 
of  law  arising  out  of  a  motion  to  make 
new  parties  were  often  very  Important, 
as  involving  substantial  rights.  It  will 
not  be  denied  that  Daniel  Is  named  as 
trnstee  In  tbe  aaalgnmontof  tbe  later  date. 
In  which  the  plaintlfls  Thomas  L.  Emry 


and  wife  and  Loots  UUUard,  the  defeod- 
an1»  James  H.  Parker  and  Pope  and  Pen- 
der, and  others  not  parties  to  tbe  action, 
are  eeatuta  que  trastent.  White  It  may 
not  be  esBentlal  to  the  proper  deterralna- 
tluo  of  the  cross  allegations  of  fraud  In 
the  execution  of  tbe  two  deeds  under 
which  the  contestante  respectively  cla.lm 
the  right  to  sell  the  property,  and  appro- 
priate to  their  own  debia  the  proceeds  ot 
tbe  aale,  and  of  the  isaue  aa  to  the  time  ot 
registration,  to  have  all  the  ceatula  qw 
truatent  before  the  cdort,  It  Is  necessary 
that  those  whose  Interests  are  to  be 
guarded  by  Daniel,  as  trustee,  sbonld  be 
represented  by  him  when  the  validity  ot 
the  deed  under  which  they  claim  is  drawn 
in  queetlott.  Hancock  v.  Wooten^anpra. 


(lU  N.  C.  687> 

STATE!  T.  TTSON. 
(Supreme  Conrt  of  North  Oandina.    Nov.  2&, 

CiTT  Obdinascbs— Validity— CoTTOK  Wbigbers. 

Unde^  Code.  8  3801.  which  enacts  that 
towns  may  establish  and  regulate  thdr  markets* 
and  prescribe  at  what  places  within  their  limits 
marketable  things  may  be  sold,  a  town  has  aa- 
thori^  to  enact  an  ordinaDce  which  provided 
that  its  commisaioners  should  elect  annually  » 
cotton  weigher,  that  he  shonld  be  paid  eight 
cents  per  bale  weighed,  one  half  \)j  the  huyw 
and  one  half  by  the  seller,  and  that  any  person 
who  sold  cotton  within  its  limits,  without  hav- 
ing it  weighed  as  prescribed,  should  be  deemed 
goilty  of  a  misdemeanor. 

Appeal  from  superior  conrt,  Stanly 
county;  McIvek,  Judge. 

John  A.  Tyson  was  convicted  nnder  a 
town  ordinance  requiring  that  cotton  sold 
within  Its  limita  should  be  weighed  by  Its 
agent,  and  appealed.  Affirmed. 

Brown  A  Jerome,  for  appellant.  The 
Attorney  Ottneral,  for  the  State. 

BuRWBLL,  J.  The  defendant  has  ap- 
pealed to  this  court  from  a  Judgment  of  tbe 
superior  court  of  titanly  county,  which  de- 
clared thathewasgnilty  of  the  violation  of 
an  ordinance  of  the  town  of  Norwood,  In 
aald  coonty.  Thia  criminal  action  waabe- 
gun  before  the  mayor  of  the  town  ot  Nor- 
wood, and  wascarried  by  appeal  ot  defend- 
ant to  thesuperlor  court.  The  ordinance 
with  the  violation  of  which  the  defendant 
Is  cb  argud  pro  vtdes  that  the  commissioners 
of  tbe  town  shall  elect  annually  a  cotton 
welgber.  and  that  he  shall  receive,  as  com- 
pensation tor  each  bale  ot  cotton  weighed, 
eight  cents,  "one  half  to  be  paid  by  the 
seller  and  one  halt  by  the  buyer,  "and  that 
"any  person  who  shall  buy  or  sell  any 
hale  ot  cotton  within  tbe  corporate  limits 
of  the  town  nf  Norwood  shall  have  the 
eame  weighed  by  the  cotton  weigher." 
The  ordinance  provides  penalties  for  Its 
violation.  Tbe  counsel  for  the  defendant 
contend  that  the  ordinance  la  void,  the 
commissioners  ot  the  town  of  Norwood 
haringno  powerto  adopt orentorcesucba 
regulation,  and  upon  this  contention  alone 
they  put  their  argument  for  a  new  trial. 
We  think  the  ordinance  a  valid  one.  By 
chapter  217of  the  Private  Laws  ot  18»1,the 
town  of  Norwood,  wblch  had  been  incor- 
porated bychapter  ISat  tbe  Private  Laws 
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of  1881.  was  "InTeated  with  all  tbe  power, 
datlee.BQd  ohllgatlooH  and  aalhoritrcon- 
ferred  Id  chapter  S2  of  the  Code,"  wblle.by 
aectloD  6  of  the  act  of  iaeorporatlon  mea- 
tioned  above,  tbe  cotnmiBeioDers  were 
Slveo  power  "to  paBS  by-laws,  rales,  and 
regDlatlons  tor  tbe  good  goTemmeDt  of 
tbe  town,  not  tncooslatent  with  tbe  laws 
of  tbe  state."  Code,  S  3801.  enacte  that 
towne ''may  establish  and  regulate  their 
markets,  and  prescribe  at  what  place 
within  tbtf  corporation  shall  be  sold  mar- 
ketable things."  Under  ibe  authority 
'conferred  upon  tbein  by  these  acts,  the 
commisaloneni  had  the  powerto  adopt  tbe 
ordinance  in  qnestion,  and  to  require  that 
all  baled  cotton,  a  inarlcetable  thing, 
should  be  sold  and  boaxht  within  the  cor- 
porate limits  only  when  weighed  by  an 
agent  of  the  town  elected  or  appointed  for 
that  purpose.  Such  a  regulation  would 
not,  in  any  sense,  tend  to  tbe  restraining 
of  trade  In  this  particular  marketable 
tbing,  bat  rattaOT  to  the  encouragement  of 
it.  by  thus  providing  for  tbe  buyer  and 
seller  of  this  article  a  weigher  selected  by 
the  officers  of  the  town,  subject  to  their 
order,  and  always  acting  under  the  au- 
tborlty  of  cltizena  interested  in  promoting 
tbe  trade  of  the  town.  Nor  docs  the  pro- 
Tisloo  of  the  ordinance  requiring  a  fee  of 
eight  centB  for  each  bale  of  cotton  weighed 
by  him  to  be  paid  to  tbe  weigher,  one  half 
by  tbe  seller  and  one  balf  by  the  buyer, 
render  It  void.  This  exaction  is  in  no  sense 
a  tax,  but  is  a  market  fee,  and  a  reasona- 
ble one,  which  the  commlasloners  were  au- 
thorised toimpoee.  Tblaifl  a  propermode 
of  prorlding  for  tbe  compensation  of  the 
w^gher,  and  the  payment  of  any  expense 
iDcidental  to  this  regulating  of  tbe  market. 
State  T.  Bean,  91  N.C.&54. 
Tbe  Jadgment,  therefore,  is  affirmed. 


(lU  N.  C.  358) 

FIELDS  et  al.  t.  MOODY  et  ax. 
tBlUMBe  Oooit  «f  North  Gartdins.    Nor.  29, 

1892.) 

BnonnsT— iHPftoTEHKNTS— Wbit  or  Posbss- 

sroK. 

Where,  la  ejectment,  It  was  atipulated. 
Id 'an  agreement  for  arbitration,  that  tbe  title 
wu  in  plaintiff,  and  no  writ  of  poBsesBloQ  for 
the  lana  iihoald  be  issued  "until  uie  determina- 
tion of  the  matters  submitted  to  the  arbitra- 
ment and  award,"  and  the  award  was  for  de- 
fendants as  to  excess  in  value  of  ImproTements 
over  .rent,  defendants  shoold  be  paid  that  aam 
before  the  writ  of  posaesdon  Issaes,  whldi  aam, 
with  the  cosb^  ia  a  lien  on  the  land. 

Appeal  from  superior  court,  Chatham 
county;  Spirr  Wuitakbr,  Judge. 

Action  by  Bobert  D.  Fldds  and  others 
against  James  Moody  and  wife  to  re- 
cover land  in  Chatham  county.  Plaintlffa 
bttdjudKmeiit  for  tbe  land  and  writ  of 
poBsesalon  allowed.  Defendnuta  appealed 
from  allowance  of  writ  of  poasesalon  be- 
fore the  payment  of  award  for  improve- 
ments. Reversed. 

This  was  an  action  to  recover  posaes- 
sf  on  of  land,  in  which  tbe  d^endants  set 
op  a  parol  agreement  to  convey,  which  is 
denied  by  the  plain  tilta,  who  plead  the 
statute  of  frauda,  Tbe  following  Judg- 
ment was  consented  to:  '*ThlB  cause  com- 


ing on  to  be  heard  before  tbe  court,  now, 
tbe  parties  being  personally  present 
and  represented  by  their  counael,  It  Is 
by  conaent  ordered  and  adjudged  that 
tbia  action  is  referred  to  the  arbitrament 
and  award  of  Charles  E.  Mcl^ean,  whose 
award  is  t<i  be  a  rale  of  eonri:,  and  who 
ehall  hare  power  to  award  costs,  includ- 
ing a  reasonable  allowance  to  bimaelf. 
It  is  further  ordered  and  adjudged  that 
the  plaintiffs  do  recover  of  tbe  defendants 
the  poaaesslon  of  tbe  lands  doacrlbed  In 
the  complaint,  and  that  writ  of  poases- 
siOD  is  wttfabeid  and  not  permitted  to 
Issue  nntil  the  determination  of  tbe  mat- 
ter snbmltted  to  the  arbitrament  and 
award  of  aald  McLean. "  And  the  follow- 
ing award  waa  61ed:  "I,  Chaa.E. McLean, 
to  whose  arbitrament  and  award  were 
submitted  the  matters  In  controversy  ex- 
isting between  tbe  above-named  plaintiffs 
and  defendants,  as  appeara  more  fully  by 
tbe  order  uf  reference  made  at  May  term, 
1891,  of  Cbatham  superior  court,  having 
beard  the  proofs,  allegatlona,  and  argu- 
ments of  counsel  of  aald  parties,  and  hav- 
ing duly  examined  the  matter  in  contro- 
versy by  tbem  submitted,  do  make,  pub- 
lish, and  declare  this,  my  award.  In  writ* 
Ing,  aa  [ollowa:  I  find  that  the  above- 
mentioned  plalntiffa  are  Indebted  to  the 
defendants  in  the  above-entitled  action 
in  the  som  of  seventy-five  dollars,  the 
amount  of  improvements  made  by  de- 
fendants In  excess  of  the  rental  value  of 
the  land  In  controversy;  and  I  direct  and 
award  that  the  delendanta  do  recover  of 
the  plaintiffs  the  sum  of  seventy-five  dol- 
lars and  the  costs  of  this  action,  includ- 
ing an  allowance  of  twenty  dollars  to 
Cbas.  E.  McLean,  arbitrator;  and  this  is 
In  full  of  all  matters  submitted  to  me. 
Witness  my  hand,  this  16th  day  of  Juoe, 
1891.  Cbas.  E.  McLban." 

At  fall  term,  1891,  tbe  following  Judg- 
ment waa  entered:  "This  canae  having 
been  heard,  tbe  court  doth  conalder,  or- 
der, and  adjudge  that  the  same  be  and  it 
is  hereby  referred  to  Chas.  E.  McLean, 
Esq.,  as  arbitrator,  to  set  forth  more  at 
length  the  following  facts:  (1)  Iftbelm- 
provementa  were  placed  oa  the  land  In 
controversy  by  tbe  defendants.  (2)  If,  as 
a  conclusion  of  la  w,  the  aald  land  la  bound 
for  the  payment  of  the  debt  found  to  b3 
due.  (8)  As  to  what  costs  are  charge- 
able against  the  plaintiffs.  Robt.  W. 
Winston,  Judge  Prealding.** 

The  arbitrator  made  tbe  following 
award:  "I,  Ches.  E.  McLean,  arbitrator, 
in  obedience  to  an  order  made  by  his 
boDor.  R.  W.  Winston,  at  fall  term.  1891, 
of  Chatham  superior  court,  do  make,  pnt^ 
liah,  and  declare  this  my  amended  award. 
In  wilting,  as  follows:  (1)  The  improve- 
ments were  placed  on  the  land  In  contro- 
versy by  the  defendants  above  named. 
(2)  Tbat  tbe  land  is  bound  tortheamonnt 
found  to  be  due  In  the  original  award, 
made  by  me  on  the  16th  of  June,  1891.  (3) 
All  coats  of  the  above-entitled  action, 
including  the  allowance  of  twenty  dol- 
lars to  Ohaa.  £.  McLean,  are  to  be  taxed 
against  plaintlffa,  so  as  to  give  to  tbe  de< 
fendants  the  aam  of  $76  absolutely.  Chas. 
K.  McLb\n,  Arbitrator." 

Tbe  Judgment  from  which  tbe  defendants 
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appealed  la  aa  tonowa:  "Tbla  canae  com- 
Idk  on  to  be  heard  apon  the  award  of  the 
arbitrator,  Cbas.  E.  McLeao,  It  la  ad- 
Jadgad  that  the  deteDdants,  James  Moody 
and  wife,  recoTer  ot  the  plalntlRs  the  sum 
of  eeveuty-flre  (975)  dollars,  with  iDterest 
thereon  from  June  16, 1891,  together  with 
the  coBte  ot  this  action,  to  be  taxed  by 
the  clerk;  and  it  Is  farther  ordered  and 
adjudged  that  the  plain tlfiS  hare  lea  re  to 
ana  out  a  writ  ot  posaeaaion  for  tba  landa 
deacribed  In  the  eomplalnt.  Spier  Whit- 
UEBB,  Judge  Presiding." 

The  case  on  appeal  Is  aatoUowa:  "Tbla 
was  a  cItU  action,  tried  before  Whitaksk, 
J.,  at  February  term,  1892,  ot  Chatham 
aaperlor  court,  upon  the  motion  ol  the 
defendants  for  judgment  upon  the  award 
assetont  In  the  record.  The  plalntltfa 
withdrew  all  exceptions  to  the  award. 
The  defendants  tendered  a  Judgment  ad- 
Jadglng  that  the  plaintiffs  were  Indebted 
to  the  defendants  tor  the  excess  of  Im- 
provementa  upon  the  lands  sued  for  over 
and  above  the  rentals  of  the  same.  In  the 
anm  of  $75,  and  for  tbe  costs.  Including 
the  allowance  tor  the  arbitrator,  and 
that  tbe  aaid  Judgment  waadeclared  to  be 
a  lien  upon  the  said  landa.  The  court  de- 
clined to  render  tbe  Judgment  as  tendered 
by  the  defendants,  and  tbe  defendants  ex- 
cepted. The  defendants  then  tendered  a 
Judgment  adjudging  that  the  plaintiffs 
were  Indebted  to  the  defendants  fur  tbe  ex- 
cess ot  tbe  Improvements  to  the  lands  sued 
for,  over  and  above  tbe  rental  of  aald 
lands,  in  tbe  aum  of  f76,  and  for  the  eoats. 
Including  the  allowance  to  tbe  arbitrator, 
and  that  writ  of  possession  should  not 
Issue  until  the  defendants  should  bare  re- 
ceived tbe  fruits  of  their  recovery,  by  tbe 
payment  of  said  sums  by  tbe  plalntitfH. 
The  court  declined  to  render  Judgment  so 
tendered  by  tbe  defendants,  and  tbe  d«- 
fendanta  excepted.  The  court  then  ren- 
dered tbe  Judgment  set  oat  In  tbe  record, 
to  which  the  defendants  excepted  fur  tbe 
following  reasons:  (1)  For  tbe  failure  of 
tbe  cuart  to  adjudge  said  ludebtedneBS 
and  costs  to  be  a  lien  upon  tbe  lands  sued 
lor;  (2)  for  tbe  failure  of  the  court  to  ad- 
judge that  writ  of  posaeaaion  ahould  not 
Iwne  until  tbe  payment  of  aald  sums  by 
the  plaintiffs  to  the  defendants;  (8)  for 
that  tbe  court  adjodged  and  directed  that 
a  writ  of  possession  and  execution  should 
issue  upon  the  said  Judgment.  From  tbe 
said  Judgment  the  defendants  appealed  to 
the  uupreme  court. " 

T.  B.  Womack,  tor  appellants. 

BCBWBLL,  J.  There  was  no  exception 
taken  by  plaintiffs  to  the  order  made  at 
fall  term,  1891,  by  which  tbe  cause  was 
referred  back,  tor  tbe  purposes  therein 
named,  to  tbe  arbitrator  whom  tbe  par- 
ties had  selected,  and  It  la  stated  In  tbe 
"ease  on  appeal"  that  the  plalnUlfK  with- 
drew all  exception  to  the  award.  The 
agreement  of  the  parties  to  submit  the 
matter  In  controversy  to  arbitration  con- 
tains tbe  stipulation  that  no  writ  of  p<M- 
sesBlon  for  tbe  land  described  In  tbe  com- 
plaint ahonld  be  issued  "until  tbe  deter- 
mination of  the  matters  submitted  to  tbe 
arbitrament  and  award  of  tbe  said  Mc- 
Lean.** That  matter  will  not  be  deter- 


mined till  tbe  plalntltfa  have  paid  to  tbe 
defendants  the  anm  which  tbe  arbitrator 
found  to  be  due  them  for  Improvementa 
put  upon  tbe  land  while  it  waa  held  nnder 
the  parol  contract,  which  tbe  plalntltfa, as 
they  moy  do,  bare  repudiated.  Herman . 
V.  Watts,  107  N.  C.  646, 12  S.  E.  Rep.  4»7. 
Under  the  agreement  of  tbe  parties  and 
the  award,  as  well  as  under  tbe  law  aa 
settled  by  tbe  cases  of  Hedgpeth  v. 
Bose.  96  N.  C.  41»  and  Pitt  Moore*  99  N. 
a  86.  S  S.  E.  Rep.  889,  the  plaintiffs  should 
not  be  allowed  to  take  the  property 
which  the  defeadants  bare  Improved, 
without  compensation  for  the  addltinnal 
value  wblch  their  Improvementa  faavecou- 
lerred  upon  the  property.  Tbe  sum  found 
by  the  arbitrator  to  be  due  for  Improve- 
ments, and  also  thecosth  ot  the  action, 
including  an  allowance  to  the  arbitrator, 
should  be  adjudged  to  beallenontheland, 
and,  according  to  the  agreement  of  the 
parties,  no  writ  of  pnesesslon  should  be 
allowed  to  Issue  till  these  amounts  are 

Said.  There  was  error.    Let  the  cause 
e  remanded,  that  proceedings  may  be 
had  In  accordance  with  this  opinion. 


(Ul  N.  CsSB«: 

BRVIN  at  ax.  V.  BROOKS. 
(Snpteme  Oonrt  of  North  Osr^Alna.    Nov.  9$, 

OoxsTBVonoK  or  Boiti>— Lunuriom— Tamw. 

l.In  an  aetloa  on  a  bond  glvui  to  secue 
the  price  of  land  beiongiiw  to  a  married  wo- 
man, it  appeared  th&t  on  the  day  aftor  Its  exe- 
cution she  received  the  bond  from  her  husband, 
with  a  fall  knowledge  that  her  hasband's  name 
was  Inserted  therein  as  payee,  and  made  no 
objection  thereto.  Hdd,  that  the  evidence  does 
not  show  tliat  the  hnsband'!  name  was  Inserted 
In  the  bond  by  mistake. 

2.  Where,  la  such  caae,  there  was  ao  time 
specified  la  the  bond  for  Ita  payment.  It  waa  doe 
at  once,  and  the  atatnte  of  limitations  began  to 
mn  from  its  date.' 

3.  A—HTiilng  the  hnBt>and  to  have  been  a 
tmstee  till  he  aeUvered  the  bond  to  hia  wife, 
the  statute  commenced  to  mn  againat  him  fttutt 
the  date  of  the  bond. 

4.  The  subsequent  transfer  of  the  bond  to 
the  wife  wonld  not  suspend  the  operation  of  the 
statute,  since.  If  the  trustee  Is  baxred,  the  ceatni 
qa»  tnut  is  haired  also. 

Appeal  from  superior  court.  Onslow 
county;  R.  W.  Winstoh.  Judge. 

Action  by  John  A.  Ervln  and  wile 
against  Mary  C.  Brooks,  administratrix, 
on  a  bond.  From  a  Judgment  for  defend- 
ant, plaintiffs  appeal.  Affirmed. 

F.  D.  Koonce  and  8,  W.  laler,  for  app^ 
lanta.  Battle  dk  Mortleeai,  for  appellee. 

Shbphbbd,  G.  J.  This  action  waa  com- 
menced on  tue  16th  of  June,  1890,  and  la 
founded  upon  a  bond  executed  by  the  de- 
fendant's Intestate  on  tbe  25tb  ot  Novem- 
ber. 1872,  and  payable  to  John  A.  Ervln  or 
order. 

There  being  no  time  specified  for  tbe 
payment,  It  was  due  at  once,  and  tbe 
statute  ot  limitations  began  to  run  from 
Its  date.  Caldwell  v.  Kodman,  fi  Jones, 
189;  Little  v.  Dunlap,  Bnab.  40;  Ang. 
LIm.  114.  This  being  so,  and  there  being 
no  partial  payments,  nor  any  written 
promise  or  acknowledgment.  It  li  plate 
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tbat  tb»  bond  wm  barred  by  tbe  Btatate. 
even  before  tbe  death  of  the  ubllxor.  In 
Jaanary,  1888. 

•It  Is  instated  tbat  the  consideration  of 
the  bond,  was  money  arlelng  from  tbe  sale 
of  tbe  land  of  tbe  ibme  plaintiff,  and  It 
was  alleKed  tbat  tbe  name  ol  ber  hnsband 
was  Inserted  as  nbllgee  by  reason  of  a  mis- 
take of  the  parties.  It  is  tberefore  argued 
tbat,  aa  the  /erne  plaiDtill  has  been  onder 
the  disability  of  covertnre  ever  stnce  tbe 
execution  of  tbe  Instrament.sbe  cannot  be 
barred  by  tbe  lapse  of  time.  His  honor 
very  properly  held  tbat  tbere  was  no  evl- 
deuceof  ancb  mistake,  and  it  mnst  neces- 
sarily follovr  tbat  the  plaintiff's  conten- 
tion  In  tbis  respect  must  tall. 

Treating  tbe  ease,  however,  In  the  most 
faTorable  aspect  lor  tbe  feme  plalntlff,and 
aaanmlng  that  tbe  haeband  held  tbe  bond 
88  a  trnatee  for  ber  benefit,  wb  are  unable 
to  see  how  sbe  can  recover.  Tbere  is  no 
BDsgestlon  of  fraud  In  tbe  ease,  and  It 
appears  tbat  on  tbe  nigbt  succeeding  tbe 
execution  uf  tbe  bond  it  was  delivered  to 
ber  by  ber  husband  with  fall  knowledgeol 
tbe  facts.  8he  made  no  objection  to  tbe 
Insertion  of  her  husband's  name  as  payee, 
and  has  never  taken  any  steps  to  have 
him  declared  a  trustee.  Indeed.lt  wasun- 
neceesary  tbat  sbe  should  have  done  so, 
as  the  assign  meat  by  delireir  was  suffi- 
cient to  Tcat  ioher  the  beneficial  owners 
ship. 

Tbe  husband,  then,  being  a  trustee,  (cer- 
tainly up  to  the  time  of  tbe  .aselgnment 
to  tbe  Ajiie  plaintiff,)  and  tbe  bond  being 
doe  Immediately  dpon  its  execution,  It  is 
clear  tbat  the  statute  commenced  to  run 
as:alnst  bim  from  Its  date,  and  It  is  a  famil- 
iar principle  of  law,  subject  to  but  few 
exceptions,  (none  of  which  apply  to  this 
case.)  tbat  when  tbe  statute  "once  begins 
to  ma  it  nevn'stops."  Chancy  v.  Powell. 
lOB  N.  G.  169,  9  a  E.  Rep.  298;  Wood,  Lim. 
Act.  8.  If  it  commenced  to  run  against 
tbe  husband,  trustee,  the  subsequent 
transfer  of  the  bond  to  tbe  ftme  plaintiff 
did  nothavrthe  effect  of  suspending  its 
operation.  (Chancy  v.  Powell,  supra; 
Clark'nOode*  1 169.  and  eases  dted;)  and 
It  Is  well  settled  tliat.  It  the  trustee  is 
barred,  the  eesUii  que  trust  is  barred  also, 
(King  V  Bbew,  108  N.  C.  696, 13  S.  E.  Rep. 
174;  Wellborn  v.  Plnley,7  Jone8,228;  Clay- 
tun  V.  Cagle.  97  N.  G.  800, 1  8.  E.  Rep.  52S.\ 
We  ha  ve  carefully  examined  tbecaaea  cited 
by  tbe  plaintiffs*  counsel,  and  are  of  the 
opinion  thatthey  are  not  Inconsistent  with 
tbe  eonclnslon  we  hare  reached. 

Afflrmed. 

r37  s.  a  u) 

In  re  BOBB'8  ESTATB.    Bx  parte  BASON. 

Ex  parte  HUIB. 

<Sapraine  Court  of  tSooth  Gandiaa.   Nov.  21, 

1892.) 

LaamifAOT  — PsBsim ption  —  FAtuns  vo  Faova 

MaBBIAOB— BSOBBA*. 

1.  Where  the  evidence  shows  that  J.  Is  the 
child  of  a  c^talD  man  and  woman,  and  was 
tieated  and  recognized  as  Bach  by  them  and  In- 
the  dLfferent  members  of  their  respective  faou- 
fiei^  and  ft  further  appears  that  all  these  par* 
ties  are  dead,  lesttlmaey  will  be  premmea  Jn 
the  absence  of  roDiitting  testimony,  thpn^  thwe 
wJ.ea.K.no.S—16 


la  DO  evidence  of  the  marriage  of  such  man  and 
woman. 

2.  A  testator  devised  tils  propertr  to  each 
person  or  persons  as  would  take  under  the  laws 
of  descent  and  dietribatlon.  Bdd  that,  whore  It 
appeared  that  be  had  always  qioken  of  and 
recognized  J.  as  his  sister,  evidence  that  he  said 
he  bad  a  sister  and  nieces  to  Inherit  from  him 
is  competent  as  an  admlsrioo,  and.  as  8Qch,  Is 
strong  presumptive  evidence  that  J.  was  ms 
lawful  sister  and  the  person  meant  by  blm  to 
take  ander  his  wlIL 

3.  It  is  error  to  grant  a  nonsnit  in  a  pro- 
ceeding to  escheat  property,  since  the  main  ob> 
Ject  01  audi  proceeolng  is  to  have  a  final  deter* 
miaation  of  the  Issue  presented  by  a  traverse  of 
the  iDgalslthm. 

Appeal  from  common  pleas  circuit  court 
of  Charleston  county;  w.  H.  Waliucb. 
Judge. 

In  proceedings  by  W.  Q,  Eason  to  es- 
cheat the  estate  of  WllUam  Robb,  Jean 
Robb  Mnir  traversed  the  Inqnlsitlon  of  es- 
cheat. Judgment  for  escfaeator.  Appeal 
by  traverser.  Reversed. 

dlordecal  Jt  OadadeUt  lor  appellant. 

Barbets  A  Olllllaad  and  Bitxaimona  A 
Burke,  for  respondents. 

A  nonsuit  may  properly  be  granted  In 
a  proceeding  to  escheat  property.  8  Bl. 
Comm.  p.  260:  BulI.N.  P.  p.  216;  TIdd.  Pr. 
1060  ;  8  PbU.  Br.  p.  286,  (6th  Amer.  and  9tb 
Lond.  Ed. ;)  Bt.  p.  284:  St.  p.  2S6. 

MoIrsB.  C.  J.  Some  time  In  September, 
18S5,  one  Williara  Robb,  late  of  the  city  of 
Charleston,  departed  this  life,  having  drst 
duly  made  and  executed  bis  last  will  and 
teetament.  By  bis  will  he  disposes  of  bis 
property  as  follows:  To  his  friend  and 
former  copartner,  John  Thomson,  be  gives 
all  of  bis  undivided  interest  in  tbe  real  es- 
tate held  hy  them  as  tenants  In  eommon» 
together  with  all  his  Interest  in  the  part- 
nership property,  for  and  durtng  his  nat 
nral  life;  and  at  bis  death  he  gives  tbe  re 
mainder  In  such  property,  together  with 
all  other  property  of  which  be  may  die 
seised  and  possessed,  "unto  such  persoa 
or  persons,  and  in  such  shares  or  propor- 
tions, as  they  shall  be  entitled  to  the  same 
under  the  laws  of  tbe  state  aforesaid  re- 
lating to  the  distribution  of  the  estates  ol' 
Intestates."  Tbe  escheator  named  In  the 
title  of  tbis  case,  under  tbeallegatlon  tbat 
tbe  said  William  Robb  had  died  leaving  no- 
person  wlio'could  lawfully  claim  his  prop- 
erty, either  by  descent  or  porchase,  Insti- 
tuted proceedlnga  for  the  escheat  of  sald- 

Sroperty,  and  In  dne  time  the  appellant, 
ean  Robb  Mnir,  traversed  the  Inquisition 
of  escheat,  and  tbia  traverse  came  on  to- 
be  tried  before  bis  honor,  Judge  Wallace. 
and  a  Jury.  After  hearing  such  of  tbe  evi- 
dence Introdnced  by  the  traverser,  the  ap- 
pellant herein,  as  was  held  to  be  compe- 
tent, a  motion  for  a  nonsuit  was  made  by 
the  counsel  for  tbe  escheator,  which  was 
granted  upon  tbe  ground  that  there  was- 
no  evidence  tending  to  show  any  lawful 
relationship  between  the  said  William 
Robb  and  tbesald  Jean  RubbHuIr.  From 
tbe  Judgment  of  nonsnit  tbe  traverser  ap- 
pealed upon  numerous  grounds  set  out  In 
the  record,  which  we  do  not  deem  it  nec- 
essary to  state  here,  though  they  may  be- 
Incorporated  In  tbe  report  of  this  case. 
These  grounds  raise  four  general  ques- 
tions: (1)  Whether  the  drcnltjndge  erred-: 


Digitized  by 


Google 


242 


SOUTHEASTERN  BEFOBTEB.  ToL.  IS, 


(S.a 


Id  rejecttns  certain  teatlmoay,  wtilch  will 
be  more  Bpeclflcally  mentioned,  as  Inconi- 
petent;  (2)  whether  there  waa  any  testl- 
moDy  tending  to  ehow  that  the  said  Jean 
Rubb  Muir  waa  Inwfully  related  to  the 
aald  WUllam  Robb;  (8)  If  not.  whether 
there  was  any  teetlmouy  tending  to  show 
that  said  Jean  Robb  Mair  waa  the  peraon 
referred  to  by  the  general  terms  used  in 
the  will  of  William  Robb;  (4)  whether,  in 
a  proceeding  like  thla,  a  Judgment  of  noo- 
aalt  csnld,  io  any  erent,  be  properly  ran- 
dered. 

For  a  better  understanding  of  these 
qneatlona,  it  will  be  necessary  to  make  a 
general  statement  of  the  facts  which  ap- 
pellant undeiitouk  to  prove,  and  of  the 
kind  of  testimony  by  which  It  was  sought 
to  make  sach  proof.  It  seems  that  there 
were  three  persons  spoken  of  in  these  pro- 
ceedings, all  bearing  the  same  name  of 
William  Robb^and,  for  the  purpose  of  con- 
Teniently  dietiugnlshlng  them,  thpy  have 
been  and  will  bedeslgnated  by  tbeaddltion 
to  their  names  of  the  numbers  1,  2,  and  8. 
The  claim  Is  that  William  Robb  No.  1  was 
the  paternal  grandfather,  and  William 
Rubb  No.  2  was  the  father,  of  William 
Robb  No.  8,  the  testator,  who  it  Is  claimed 
was  the  brother  of  the  appellant,  Jean 
Robb  Mulr.  It  Is  also  claimed  that  Wil- 
liam Robb  No.  8  and  the  appellant  were 
the  only  children  of  William  Robb  No.  2, 
and  Jean  McFarlane,  who  was  the  daugh- 
ter of  James  McFarlane  and  tals  wife, 
Mary;  that  William  Bobb  No.  8  was  bom 
In  the  year  1819  or  1820.  In  the  porter's 
lodge  of  Lord  Abercromble,  In  Scotland, 
'while  his  alleged  parents  were  living  there 
with  the  said  James  McFarlane  and  his 
wife,  he  being  then  the  keeper  of  tbe  lodge ; 
thati  upon  the  death  of  James  McFarlane, 
Lord  Abercromble, desiring  toappolnt  an- 
other keeper  of  his  porter's  lodge,  allowed 
tbe  widow  of  said  James,  with  her  daugh- 
ter, Jean,  to  occupy  a  small  bouse  near 
by,  where,  soon  afterwards,  the  appellant 
was  bom.  in  tbe  year  1822;  that  when  tlilB 
removal  took  place  William  Robb  No.  2 
did  not  go  with  them,  because  tbe  faonse 
was  too  small,  but  took  William  Robb 
No.  8  with  him  to  his  father's  bouse. — that 
of  William  Robb  No.  1;  that  appellant 
was  14  years  of  age  when  William  Robb 
No.  1.  at  whose  bouse  she  had  visited, 
died;  tbat  she  wan  married  to  her  present 
husband,  William  8.  Molr,  In  1S44,  In  Scot- 
land, and  Boun  after  came  to  this  country. 
Anally  settling  in  Utah,  where  she  now  re- 
sides. When  the  appellant  undertook  to 
testify  as  to  declaratlona  made  to  her  by 
her  alleged  parentsio  regard  to  the  geneal- 
ogy of  tbe  family  to  which  .ebe  claimed  tu 
belong,  her  testimony  waA  objected  to, 
and  the  objection  waa  snatalned.  Tbe 
ground  upon  which  this  ruling  was  based 
seems  to  !»  that,  before  such  testimony 
can  be  received,  it  must  first  be  shown 
that  the  person  whose  declarations  are 
sought  to  be  proved  was  a  member  of  the 
family  to  wblcb  anch  declarations  relate; 
and  here  the  Judge  thought  tbat  there  was 
no  such  preliminary  proof.  His  Idea  seems 
to  have  been  that  the  whole  matterturned 
upon  tbe  qnestlon  whether  there  was  any 
aufflclent  evidence  of  the  marriage  of  Wil- 
liam Robb  No.  2  and  Jean  McFarlane.  and 


there  being,  In  his  Jnilgment,  no  evidence 
of  that  fact,  be  excluded  all  deelaratlooe 
of  William  Robb  No.  2  and  Jean  McFar* 
lane.  The  rule,  as  we  understand  It,  la 
that  while,  in  questions  of  pedigree,  bear* 
aay  evidence  may  be  admitted,  yet  it  Is 
subject  to  the  following  quallflcatloaH: 
The  declarations  sought  tu  be  proved 
must  bo  those  of  a  person  related,  either 
by  blood  or  marriage,  to  the  family  to 
wblcb  tbe  declarations  refer,  and  sacb 
relatlonablp  mnst  be  established  Uebon 
the  declarations  proposed  to  be  prored. 
The  declarant  must  be  dead,  and  tbe  <Xee- 
laratlons  must  have  been  made  note  Utem 
motam.  1  Greenl.  Ev.  5  103,  and  casea 
there  cited;  18  Amer.  &  Eng.  Enc.  Law, 
25^-263,  and  the  autburltles  there  cited. 
These  authorities  also  show  that  It  Is  for 
the  Judge  to  decide  whether  tbe  declarants 
were  members  of  the  family  so  as  to  ren- 
der their  declaratloDs  admis^ble,  wblle  it 
is  for  the  Jury  to  determine  tbe  effect  of 
such  declarations  upon  the  issue  which 
they  are  called  upon  to  try.  The  reason 
for  this  exception  to  the  general  rule  with 
respect  to  hearsay  evidence  Is  tbat  oiem- 
bera  of  a  family  are  supposed  to  bare  an 
Interest  In  knowing  and  preserving  tbe 
memory  of  tbeir  family  relations;  while 
strangers  having  no  such  Interests,  tneir 
declarationseannot  be  received.  It  is  very 
manifest,  from  the  very  nature  of  tbingR, 
that,  after  a  great  lapse  of  time,  tbe  same 
strictness  of  proof  should  not  be  required, 
either  an  to  the  admissibility  or  the  effect 
of  the  declarations,  as  wonid  be  necessary 
toestabtlshan  ordinary  contract.  Vowlea 
V.  Toung,  18  Ves.  148:  "In  cases  of  pedi- 
gree, therefore,  recourse  Is  had  to  a  second- 
ary sort  of  evidence,  the  best  the  nature  of 
the  subject  will  admit,  establishing  the 
descent  from  tbe  only  sources  that  can  t>e 
had."  In  the  case  of  Johnson  v.  John- 
son, 1  Pesaus.  Eq.  595,  recognized  and 
affirmed  In  Dlnklns  v.  8amael,  10  Rich. 
Law,  66,  the  court  said  "that  the  evidence 
of  legitimacy  was  very  slight,  but  that  tbe 
court  would  presume  a  marriage  after  tbe 
lapse  of  thirty  years,  especially  as  all  the 
parties  were  dead ;  and,  If  a  contrary  pre- 
sumption should  prevail,  It  would  have 
the  effect  of  bastardising  a  person  after  bis 
deatb,  wblch  would  be  contrary  to  everj 
principle  of  law.  Justice,  and  equity;**  and 
the  court  added  that  it  "would  act  the 
more  readily  on  the  presumption,  as  there 
waa  no  legal  heir  of  William  Johnson,  Sr., 
to  contest  the  legitimacy  of  William  John- 
son, Jr.*  See,  also,  tbe  case  uf  Taugban 
V.  Rhodes,  2  MeCord,  227,  which  waa  an 
action  brought  by  a  mother  against  tbe 
defendant  for  taking  away  her  daughter, 
about  12  years  of  age.  In  which  one  of  tbe 
grounds  of  defense  was  that  tbe  child  waa 
an  illegitimate.  Several  witnesses  were 
allowed  to  testify  that  they  underatood 
that  she  was  Illegitimate,  thoagb  they  did 
not  know  the  tact,  because  they  were  not 
acquainted  with  her  mother.  Another 
witness  testified  tbat,  in  early  lite,  he  had 
heard  that  tbe  plaintiff  was  married  to 
Vanghan,  whose  name  she  had  taken  and 
given  to  her  daughter,  but  ho  never  knew 
Vaughan,  nor  did  he  know  the  woman  at 
that  time.  Although  It  appeared  to  ev^ 
deuce  tbat  the  mother  waa  a  woman  of  lU 
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lame,  aud  bad  gone  off  and  been  absent 
from  ,  the  state  abojit  a  year,  leaving  ber 

dangbterio  tbe  family  of  tbe  son  of  a  man 
with  whom  the  mother  cohabited,  aad 
with  whom  Bbe  had  gone  away,  yet  tbe 
eonrt  held  that  the  presumption  was  Id 
favor  of  the  Intimacy  of  tbe  child. 

Now,  In  this  case,  it  appears  that  tba 
appellaatwas  permitted  to  teeUfy— with 
tbe  qaallflcatlon  that  when  sbe  aaed  the 
words  ** grandfather, "  ''grandmother, * 
"father,"  "mother,"  "nncle,**  and  "aont* 
they  were  to  be  regarded  merely  as  a  de»> 
ignatlon  of  the  persuns  to  whom  she  re* 
ferred.  and  not  ae  any  erldenve  that  they 
bore  such  a  relation  to  her  as  those  words 
would  Imply— to  the  following  facts,  sub- 
stantially, vis.:  That  her  "grandfatber," 
William  Bobb  No.  1,  lived  at  Cause  Head, 
Sfutland;  that  he  is  dead;  that  she  fre- 
quently visited  him  at  that  place,  before 
his  death,  when  be  would  treat  her  as  his 
erandchild;  that  she  called  him  "grandla- 
tber,"  and  be  spoke  to  and  referred  to  her 
as  his  "grandchild;"  that  ber  "fatber," 
William  Kobb  No.  2,  as  well  as  her  "  broth- 
er." William  Robb  Ko.  8.  then  lived  with 
ber  "grandfather,"  William  Kobb  No.  1; 
that  ber  "brother."  William  Robb  No.  3, 
was  treated  and  spoken  of  by^grandla- 
tber, "  William  Robb  No.  1,  as  bis  "grand- 
son," and  that  he  addressed  Robb  No.  1 
as  his  "grandfatber;**  that  ber  "grandfa- 
ther, "  Robb  No.  I,  would  ask  about  her 
"  mother, "  Jean  HcFarlane,  s{>eaklttg 
kindly  of  her  as  his  "danghter-ln-4aw;" 
that  Robb  No.  1  was  a  religions  man,— 
an  elder  In  Blair  Logle  kirk;  that,  when 
Bobb  No.  1  died,  she,  with  her  "brother," 
William  Robb  No.  S,  attended  bis  funeral, 
as  bUi  grandchildren,  she  being  then  14 
years  of  age;  that  ber  "father.^  Willlani 
Bobb  No.  2,  was  a  guusmltta^  and  bis  shop 
adjoined  her  "grandfather's"  (William 
Robb  No.  I's)  hnase;  that  she  went  to 
school  In  Scotland,  and  her  "father,"  Wil- 
liam Bobb  No.  3,  paid  for  her  scbuoling; 
that  when  she  used  to  pass  her  "father's" 
(William  Robb  No.  2'b)  shop  be  would  call 
her  in,  have  ber  tp  write  nnd  read,  to  see 
bow  she  was  getting  on  at  school;  that 
she  then  wrote  her  name  "Jean  Robb;" 
that  ber  "  brother. "  Wmiafai  Robb  No.  S. 
was  sometimes  present  at  these  visits  to 
tbe  shop,  and  that  they  there  addressed 
each  other  as  "brother"  and  "sister;"  that 
faer"fatber,*' William  Robb  No.  2,  would 
■ddnas  tbem  as  "son"  and  "daughter," 
and  chat  she  would  address  blm  as  "fa- 
ther;" that  hetreated  them  both  kindly,  as 
hiscbildren;  tbaton  these  visits  "he  asked 
how  my  mother  was;"  that  he  visited  her 
"mother,"  Jean  McFarlane,  wbenhe  treat- 
ed ber  as  bis  wife,  and  they,  when  tbns 
together,  treated  ber  and  her  "  brother, " 
WUllam  Bobb  No.  8,  kindly,  as  their  chil- 
dren; tbattbe  William  Bobb  whoseestate 
la  now  In  oontftiTersy  Is  the  same  person 
of  whom  she  has  been  speaking  as  having 
known  and  associated  with  htm  in  Scot- 
land, as  ber  brother;  that  William  Bobb 
No.  8  was  "brought  up"  and  ednrated  by 
William  Robb  No.  2,  with  whom  be  lived; 
that  WllUam  Robb  No'.S  left  Scotland  and 
came  to  America  in  tbe  year  1847,  with 
Ms  "father."  WllUam  Robb  No.  2,  and 
"Aoot"  Uary  Bobb;  that  saldMary Bobb 


Is  dead;  that  WUllam  Robb  No. 8  want  by 
the  name  of  William  Bobb  when  she  knew 
blm  In  Scotland,  and  that  she  went  by  tbe 
name  of  Jean  Bobb  before  ber  marriage 
with  William  S.  Mulr,  which  took  place 
In  1S44.  and  that  soon  after  her  marriage 
she  came  to  this  country,  and  flually  set- 
tled In  Dtab.  where  she  still  resides;  that 
while  there  she  received  a  letter  from  (ber 
brother)  William  Bobb  No.  8,  In  which, 
after  Inquiring  about  her  health,  he  pro- 
posed to  take  her  children  and  educate 
them  In  Charleston.  S.  C,  from  which 
place  tbe  letter  purported  to  have  been 
written.  This  offer  to  take  the  children 
tbe  witness  said, In  bercmss-ezamlnatiun, 
was  declined  because  her  husband  was 
able  to  school  them  himself.  She  also  tes- 
tified, on  her  cross-examination,  that  WIU 
Ham  Rubb  No.  1  owned  the  houseln  which 
he  lived,  and  thnt  upon  his  death  It  went 
to  ber  "father"  William  Bobb  No.  2,  who 
sold  It  before  he  went  to  America.  The 
witness  also  testified  that  while  she  lived 
In  Scotland  she  was  acquainted  with  sev* 
ernl  persons,  vis.,  Thomas  McFarlane  and 
James  McFarlane,  whom  she  recognised 
as  her  ancles,  and  Mary  McFarlane,  whom 
she  recognized  as  her  aunt,  and  that  they 
recognised  and  treated  her  as  their  niece. 
Mrs.  Mary  Gentleman  testified  that  she 
was  tbe  daughter  of  Mary  McFarlane. 
wife  of  Bobert  tientleman»  who  was  the 
sister  of  Jean  McFarlane;  that  sbeknew 
William  Bobb  No.  8,  who  was  the  son  of 
her  aunt  Jean  McFarlane:  that  he  was 
born  about  1819,  while  his  mother  was  liv- 
ing at  tbe  porter's  lodge,  with  herparents. 
James  McFarlane  and  wife,  Mary  Flnlay- 
Bon,  (the  grandparents  of  witness:)  that 
William  Bobb  No.  2  was  always  said  to 
be  tbe  father  of  William  Bobb  No.  S;  that 
she  never  heard  It  mentioned  in  tbe  family 
whether  Jean  McFarlane  and  William 
Bobb  No.  2  were  married  or  not,  and  nev- 
er heard  that  Wtillara  Bobb  No.  8  and 
Jean  Robb  were  illegitimate  children; 
that  William  Robb  No.  S  lived  with  wit- 
ness about  fouryears.and  wasln  tbehablt 
of  going  to  aee  bis  father  and  mother,  and 
Btaying  from  Saturday  till  Sunday  even- 
ing; that  William  Bobb  No.  8  always  rec- 
ognised appellant  as  his  sister,  spent  the 
night  with  her  and  her  husband  before 
they  left  Scotland  for  America,  at  the 
house  of  witness,  and  made  his  sister  a 
small  present;  that  subsequently  William 
Bobb  No.  8  went  with  his  father  and  Aunt 
Mary  to  America ;  that  when  he  revisited 
Scotland,  abont  12  years  ago,  he  con- 
versed with  witness  about  bis  sister, 
speaking  kindly  of  her,  and  saying  that 
she  was  in  Utah.  Tbe  next  witnessoffered 
was  J.  H.  Happoldt,  who  testified  that 
be  was  very  Intimate  with  William  Bobb 
No.  8,  and  was  In  tbe  babit  of  visiting 
blm  very  frequently,  and  tbat  upon  the 
occasion  of  one  of  bis  visits,  on  a  very  bot 
night,  be  found  said  Bobb  at  work,  and 
chiding  him  for  working  so  hard  on  such 
a  hot  night,  saylog  tbat  be  had  enough 
already,  to  which  be  replied  In  tbene 
words:  "  Well,  I  have  a  slster'aod  nieces 
In  Ctah  who  will  Inherit  my  money." 
After  this  testimony  waB  Introdneed, 
counsel  for  the  eaebeator  moved  to  strike 
It  out,  and  tbe  motion  was  granted,  upon 
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the  groand  tbat,  there  belag  no  mlsde* 
•erlptton  in  tbewlH  as  to  tbe  persona  who 
were  to  take,  the  testimony  was  inadmis- 
sible. Urs.  .Tanet  Drysdale,  or  Gentleman, 
was  tbrn  examined,  wbo  testified  tbat  sbe 
was  tbe  widow  of  John  Gentleman,  a 
brother  ot  Mm.  Mary  Gentleman,  prevloofl- 
ly examined;  thatsBe  knew  William  Bobb 
No.  8,  bat  did  not  know  his  slater,  Jean 
Bobb,  as  she  had  lett  for  America  before 
she  became  acqaalnted  with  William  Robb 
No.  3;  tbat  his  mother's  name  nas  Jean 
McFarlane,  a  sister  ot  her  husband's 
mother;  tbat  William  Bobb  No.  8  was 
introdnced  to  her  by  her  husband  as  his 
coaeln;  tbat  upon  bis  visit  to  Scotland, 
some  16  years  ago,  he  stayed  with  her 
about  8  weeks;  that  her  husband  cor> 
veeponded  with  William  Sobb  No.  8,  rejc- 
ularly  up  to  the  time  of  his  death:  tbat 
be  spoke  very  kindly  of  his  slsier  In  his 
letters;  and  that  she  never  heard  William 
Bpbb  No.  S  and  bia  alater,  Jean  Bobb» 
spoken  of  in  her  hnsband's  family  as  lUe- 
Kitlmate  children.  After  this  testimony 
was  In,  coun«iRl  for  appellant  moved  to 
admit  the  testimony  of  Mrs.  Jean  Robb 
'  Muir,  as  to  tbe  declarations  of  her  mother 
and  other  of  her  alleged  relatives,  previ- 
ously ruled  out  because  there  was  no 
proof  of  any  family,  but  the  motion  was 
refused  because  tbe  circuit  ]udge  still 
thought  tbere  was  do  proof  of  anyfamlly. 

It  does  seem  to  us  that,  In  view  of  all 
this  testimony,  and  of  tite  principles  ol 
law  laid  down  In  the  authorities  above 
etted,  tbere  was  evidence  tending  to  show 
that  there  was  a  family  In  Scotland  of 
which  4eaii  McFarlane  was  a  member, 
and  with  wbtcb  both  the  testator  and 
tbe  appellant  were  connected.  Tbls  testi- 
mony certainly  does  tend  to  show  that 
both  William  Bobb  No.  3  and  the  appel- 
lant, Jean  Bobb  Mnlr,  were  thechlldren  of 
William  Bobb  No.  2  and  Jenn  McFarlane; 
that  they  were  recognised  and  treated  as 
such  both  by  tbe  Robbs  and  the  McFar^ 
lanea;  that  they  were  called  their  chil- 
dren, which  must  be  presomed  to  mean 
lawful  children,  as  tbere  Is  nothing  to 
show  that  they  were  ever  called  or  treated 
as  illegitimate  children.  We  think,  ther«' 
fore,  that  tbe  circuit  Judge  erred  In  exclud* 
log  tbe  declarations  of  Jean  McFarlane 
and  otber  members  of  such  family.  It  is 
true,  as  wn  have  snld  above,  that  It  la 
for  the  Judge  to  determine  in  tbe  first  In- 
stance the  question  whether  the  persons 
whose  declarations  are  proposed  to  be 
olfttred  in  evidence  were  members  ot  the 
family :  but  it  seems  to  us  tbat  In  this 
case  tbe  error  lay  In  requiring  stricter 
proof  of  that  fact  than  the  law  requires. 
Alter  such  a  lapse  ot  time,— neariy  70 
years,— It  cannot  be  expected  that  such 
aatlstactory  proof  can  be  obtained  as 
would  be  required  in  an  ordinary  case;  es- 
pecially where,  as  In  this  case,  the  events 
under  investigation  occurred  In  a  foreign 
country,  among  people  who  appear  to 
have  occupied  a  lowly  station.  To  In- 
sist upon  strict  proof  ot  the  marriage  of 
William  Robb  No.  3  with  Jean  McFarlane, 
as  seemed  to  be  the  controlling  idea  In 
tbe  mind  of  tbe  circuit  Judge,  Is  more 
than  tbe  law  requires.  In  such  a  case  as 
this,  much  moat  necessarily  be  lett  to  pr»< 


sumptions  drawn  from  the  cfreamstancea 
testified  to,  which,  of  course,  are  liable 
to  be  rebutted  by  other  facts  and  eircom- 
stancea  appearing  in  tbe  testimony. 
Even  It  there  was  a  want  ot  any  testi- 
mony to  prove  tbe  marriage  ot  WllUam 
Bobb  No.  9  and  Jean  McFarlane.  In  any 
ot  the  modes  recognised  by  tbe  Uiw.  yet 
that  is  not,  necessarily,  conclusive  of  the 
question  of  legitimacy,  which  is  the  only 
ISRue  here;  for,  as  was  held  in  Johnson  v. 
Jobnaon,  supra,  tbat  will  be  presumed 
npon  slight  proof  after  the  lapse  of  SO 
yeara,  especially  where  all  the  parties  are 
dead.  And  in  Vanghan  ▼.  Bbodes.  snpra^ 
the  l^itlmacy  ot  the  child  was  presomed, 
although  there  was  not  only  no  legal 
proof  of  the  marriage  ot  tbe  parents,  but 
there  was  evidence  that  tbe  child  was 
understood  to  be  Illegitimate,  and  tbe 
mother  was  shown  to  be  a  person  ot  111 
fame.  Indeed,  wethlak.alterancb  a  lapse 
of  time  as  has  ocearred  In  this  ease,  when 
the  parties  are  dead,  and  where  the  ctI- 
dence  shows  that  a  person  la  theehlld  of  a 
certain  man  and  woman,  and  has  l>een 
recognised  and  treated  ae  such,  not  only 
by  tbe  father  and  mother,  but  alao  by  the 
different  members  ot  the  lamllies  of  both 
father  and  mother,  legitimacy  may  be 
presumed,  even  though  there  Is  no  eTl< 
dence  ol  tha  marriage  d  tbe  lather  and 
mother;  but.  of  eonrse.  snrb  presnmp- 
tion  may  be  rebutted  by  otber  tacts  ap< 
pearlng  in  tbe  testimony.  In  support  ol 
those  views,  we  refer  to  Strode  v.  Ma- 

Sowan's  H^rs,  2  Bush,  621;  1  Blsb.  Mar. 
DIv.  (Ed.  1891,)  §31160-1164;  Monkton 
V.  Attorney  General.  2  Buss,  ft  H.  IfiT;  Sit- 
ter T.  Gehr.  105  Pa.  St.  677. 

As  to  the  rejection  ot  tbe  testimony  trf 
Happoldt.  we  think  the  court  below 
erred  upon  two  grounds:  (1)  Becanae 
it  tended  to  show  an  admission  by  the 
testator  tbat  the  appellant  was  his  sister, 
meaning,  of  courae,  bis  lawful  sister,  and 
as  such  was  competent.  Wise  v.  Wynn, 
60  Miss. 688,  wherelt  was  held  that  tbe  dee- 
larationa  ol  a  deceased  person  that  be 
had  a  brother  living  at  a  certain  place 
are  competent  to  establish  tbe  right  of 
tbe  brother's  cBlldren  to  inherit  from  the 
declarant.  To  same  effect  see  Mofflt  v. 
Witheraponn.  10  Ired.  185.  See.  also. 
Shields  V.  Boucher,  1  De  Gex  ft  S.  40.  (2) 
Because,  taking  the  view  that  both  tes- 
tator and  appellant  werelll^tlmate,  and 
tberelore  Incapable  ol  inheriting  the  one 
from  tbe  other,  tbe  testimony  rejected 
tended  to  show  who  were  the  persona  re- 
ferred to  In  bia  will,  In  general  terms,  that 
the  testator  really  meant  by  the  descrip- 
tive terms  used.  As  was  said  In  Wish  t. 
Kershaw, Bailey. Eq, 858. note:  "If  a  testa- 
tor devises  his  estate  to  a  person,  or  class 
of  persons,  by  name  or  description,  and  It 
turns  out  that  tbere  Is  do  one  to  whom 
tbe  description  properly  applies,  panrf 
evidence  may  be  admissible  to  show  to 
whom  tbe  testator  Intended  it  to  be  ap- 
plied." Now,  in  this  case  tbe  teetatnr 
has  designated  the  objects  ol  bis  bounty, 
not  by  name,  but  by  terms  deacrtptlVBOl 
a  class  of  persons;  and  as  there  la  (andm 
tbe  supposition  ol  lllegltlmaey)  no  per- 
son who  could  bring  blmseK  wltbin  the 
class  designated,  and  nvrar  can  be.  Inaa 
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much  SB  tbft  testator  died  leiiTlaK  no  la- 
•ae,  parol  evldeuee  la  competent  to  ehow 
whnm  he  Intended  by  the  terms  wtacta  tae 
used.  See,  also,  Wilkinson  t.  Adam,  1 
Vea.  A  B.  422;  Powers  v.  McEacbem,  7 
S.  C.  290.  We  tbink»  tbarefore,  tbat  then 
was  emir  In  reacting  tbe  teatlmooy  faara- 
inbetore  relerrad  to,  aa  well  aa'  In  Kiaot- 
InR  tbe  nonantt. 

Under  tbeae  rlewa,  tbe  remaining  tn- 
qolry— whether  a  nonsnlt  can  properly 
be  KTanted  In  a  proceeding  ol  tbls  kind— 
become*  ot  no  practical  Importance  In 
this  case.  But,  aa  It  li  an  Important 
question  ol  praetlce»  we,  perhaps,  ought 
to  expreaa  onr  views.  While  It  la  troa 
tbat  the  aatboritles  elsewhere,  cited  by 
eoonael  for  respondent,  do  seem  tosbow 
tbat  a  nonsuit  may  be  granted  in  a  pro- 
ceeding ot  this  kind,  yet  aa  we  have  no 
authority  in  tbls  state  upon  the  subject, 
so  far  aa  we  are  Informed,  we  are  not 
Inclined  to  accept  tbat  view.  It  eeema  to 
08  tbat  it  would  be  anbTeraJve  of  one  of 
the  main  oblecta  of  tbe  proceedings  in 
cecheat,  which  Is  to  have  a  final  determi- 
nation of  the  Isnoe  presented  by  tbe  trar- 
erse  of  tbe  inquisition;  and  tbls  a  non- 
salt  would  not  effect.  We  think,  there* 
fore,  tbat  in  all  sanh  cases  there  should  be 
a  verdict  of  a  Jury  Anally  determining  the 
Issues  ol  fact  ralRed  by  tbe  trarerse.  Tbe 
ludgmept  of  tbls  eoor t  la  tbat  the  judg- 
ment of  the  circuit  court  be  rereraed,  and 
that  the  case  be  remanded  to  tliat  court 
for  a  new  trial. 

McGovAN  and  Pope,  JJ.,  concur. 


KKMHOND  &  D.  R  00.  T.  FICKLO* 

09torema  Ooort  of  Appeals  of  Ylrtfuia. '  Nor. 

17. 1882.) 

riiiiiBi  Tiniiiiiiw  TO  Passbitobbb  —  Oohtkibu- 

TOKT  NKaLlOBNOB. 

In  Bn  ax!tioQ  for  personal  injuries,  tt  &i>- 
pmred  that  plaintiff  was  traTellng  as  a  Btock 
ihlmer  on  defendonfa  freight  train;  that  at  tbe 
end  of  a  run,  on  a  raiiv  n^lit,  the  train  stopped 
juBt  li^ore  eroBBlna  a  bridge,  where  It  was  cue- 
tomaiT  to  detach  uie  eabooae  in  wblbh  plaiutiS 
had  been  ridlnr;  that  he  was  notified  of^the  in- 
tended dianse,  and  that  he  conld  walk  across 
or  ride  on  the  rear  freight  c^r;  that  tiie  stop 
was  long  enough  to  ^able  him  to  make  a 
diaase;  bat  he  remained  in  the  cabooee  till  it 
was  uncoupled,  and  the  train  had  started,  when 
he  went  forward,  with  a  large  Tallse  In  hand, 
BDd  in  attempting  to  ciimb  on  the  car  while  in 
motion  fell  through  the  bridge.  Held,  his  own 
Deidigence  was  the  cause  of  nla  misfortune. 

Error  to  corporation  court  of  DanrlUe; 
A.  M.  AiKKH,  Judge. 

Action  by  T.  W.  Ptekleslmer  against  tbe 
BIcbmond  ft  Danville  Railroad  Company 
tor  injuries  received.  Judgment  waa  ren- 
dered for  plaintiff,  from  wbicb  defendant 
brings  error.  Beveraed. 

B.  B.  Maafoni  and  A.  J.  Moatngae,  for 

Slain  tiff  In  error.  Wm.  H.  Mann  and  iS, 
r.  QUIlaaa,  for  defendant  In  error. 

HiKTON,  J.  This  is  the  second  time  tbla 
case  baa  been  before  ub.  On  tbe  former 
appeal,  Judge  BicHABD80N,ln  an  elaborate 
opinion,  (see  86  Ta.  79t),  10  S.  E.  Bep.  44,1 


cardnUy  eoaaidered  thefaeta  aa  well  as  the 
law  of  tbe  case,  and  pointed  out  in  tbe 
clearest  manner  that  the  plalntlfl'a  own 
nsKllgence  was  the  proximate  cause  of  hl6 
misfortune.  In  apeaklng  of  the  plaintitf'a 
conduct,  be  aaya :  "He  was  guilty  ot  aa 
aet  wbicb  oo  aenalble  man.  In  tbe  exercise 
tA  ordinary  rare  and  caution,  could  be  ex- 
pected to  be  guilty  ot.  It  was  In  fact  a 
desperately  rash  act,  superinduced  by  no 
imminent  peril  traceable  to  the  negligence 
of  tbe  railroad  company.  No  danger  or 
peril  was  present  except  tbat  which  be 
rashly  brougbt  upon  blmselt.  Jt  does  not 
appoar  tbat  any  train  waa  near  and  ap- 
proaching from  either  direction.  If,  con- 
sidering all  tbe  circumstances,  Plcklettlmer 
bad  thrown  himself  In  front  of  the  wheels 
of  tbe  moving  train,  wltb  tbe  foolhardy 
idea  tbat  tbe  train  wonld  atop  before  hurt- 
ing bim,  tbe  recklessness  of  tbe  act  wonld 
have  dlDered  from  what  be  did  do  only  In 
d^ree,  not  In  principle. "  Strong  aa  this 
language  undoubtedly  Is,  It  properly 
cbnracteilies  tbe  conduct  of  tbe  plaintiff, 
not  only  aa  It  appeared  on  tbe  former  but 
on  this  trial  also. 

Afteracareful  examination  ot  tbe  record, 
we  utterly  fail  to  discover  any  change  in 
tbe  evidence  which  could  possibly  help  the 
plaintiff's  claim.  On  tbe  contrary,  it  ta 
now  made  clearly  to  appear  tbat  tbere 
was  a  platform  about  &  feet  long  and  7 
feet  wide  at  the  point  wbere  the  plaintiff 
alighted,  aud  tbere  waa  no  danger  of  tbe 
tralo  In  front  ot  blm,  which  was  moving 
slowly  away,  or  from  the  caboose  behind 
him,  which  waa  being  drawn  into  tbe 
siding.  It  is  patent,also.tbat  at  tbe  time 
the  plaintiff  undertook  to  climb  up  tbe 
ladder  of  the  cattle  car— namely,  after  9 
o'clock  on  a  dark  and  cloudy  nlgbt  lu  tbe 
mouth  ot  February — the  train  was  actual- 
ly In  mutton.  Thin  appears  from  the  modi- 
fied testimony  of  the  piaiutiff,  and  Is  tbe 
necessary  Interenire  from  tbe  testlranny  of 
tbe  witness  Wood,  who  says:  "'Now, 
*  *  *  Plckleatmer,  It  yon  think  croaslng 
on  top  is  tbe  beet  way,  let's  go  It.'  It 
was  all  done  very  quickly.  He  stepped  to 
tbe  right  band  comer,  and  I  stepped  to 
the  left.  I  went  around  the  comer  of  the 
car  about  thiee  or  (uar  feet.  I  reached  up 
my  band  and  took  hold  ot  the  slat  aa  far 
up  as  I  could  reach.  Intending  to  make  a 
spring  onto  tbe  side  of  tbe  car.  Just  as  I 
took  hold  of  the  car  It  moved  off,  and  I 
Just  stood  where  I  was  until  the  train 
passed  me,. and  I  atnpped  back  on  the 
plank  between  tlie  rails  as  the  train  waa 
moving  off.  I  expected  If  PlcklcHlmer  got 
up  I  might  have  seen  blm,  and  I  tried  to 
see,  between  wbere  I  was  and  the  light 
above,  It  Picktoalmer  had  g<it  up,  and  I 
hollowed  to  bim  three  times;  and  as  I  hol- 
lowed to  him  the  third  time  a  young  man 
who  was  on  tbe  platform  of  the  caboose 
says,  *  I  do  not  think  be  got  up ;  I  think  I 
beard  him  fail.'"  And  it  is  also  shown 
that  the  bridge  Is  planked  all  tbe  way 
across  between  tbe  rails,  although  it  doea 
not  appear  tbat  either  tbe  plaintiff  or 
Wood  bad  been  ialormed  that  aneta  was 
tbe  case. 

TTnder  theae  circumstances,  the  eace  doea 
not  tall.as  Judge  BioHAnnsoN  very  proper- 
ly said  on  tbetormer  hearing  in  tbla  eoort. 
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within  the  class  of  cases  **  where  a  passen- 
ger Is  exca8«>a  rrom  his  rash  act  by  reason 
of  some  Imminent  peril  confronting  hlin, 
dneto  thedefendant'anegllffence;"  neither 
doM  It  lall  wltbiD  that  other  class  of  cases 
wta««''the  dlreetion  or  Invitation  oras- 
anrance  of  safety  "  glren  by  the  comijauy'a 
servant  so  qualifies  the  act  of  the  plain- 
tiff as  that  it  relieves  It  of  the  quality  ot 
negligence  which  It  would  otherwise  have. 
Pierce,  R.  R.  829.  The  case  clearly  belongs 
to  that  class  of  cases  where  the  Injury  re- 
sults from  some  act  of  reekleesnessatnuaot- 
ing  to  folly  or  (oolhurdlneas  on  the  part 
ot  the  plaintiff.  In  which  cases  the  plain- 
tiff la  not  entitled  to  recover.  Pierce,  B. 
R.^aupra,;  1  Shear.  &  R.  Neg.  (4th  Ed.)  { 
91  et  eeq.;  tichetfer  v.  Railroad  Co.,  105  U. 
S.  2.52.  This  view  ol  the  case  shows  that 
the  trial  court  erred  In  FefuBiog  to  give  the 
d^endant's  Instractlons  aa  proposed,  and 
in  giving  the  InBtrnctlons  excepted  to  by 
the  defendant  company  in  the  reconl. 
The  objections,  however,  to  the  deposi- 
tions offered  for  the  platntlH  come  too 
late.  From  what  has  been  said, It  la  man- 
ifest that  the  Judgment  ot  the  lower  conrt 
la  erroneous,  and  must  be  reversed;  the 
verdict  be  sei  aside;  the  case  must  be  re- 
manded tor  a  new  trial  to  be  bad  therein. 
In  aceordanee  with  the  prlndplea  declared 
herein. 


Va.  401) 


OOLBBBT  et  al.  t.  SHBFHEBD. 
(Supreme  Court  of  Appeals  of  '^^rgiIlia.  Nov. 
17,  1892.) 

DSDIOATIOH  OT  TOMB  TO  FdBLIO  UbIS— AOTHOBI- 

TT  ov  AoBXT— Pdrceah  ow  Pbihoifaii's  Lum 

— COOTTB0CTId!I  OF  OPTION  COKTSAOT. 

1.  Mary  WasliiDgton  -was  Interred  In  a 
burial  lot,  with  the  coasent  and  approval  of  the 
owner,  and  42  years  thereafter  a  monument  was 
erected  over  her  grave  by  an  aasociatlon  organ- 
ized for  that  purpose.  The  comer  stone  was 
laid,  with  civic  ceremonies  and  military  pageant, 
by  the  preaidrat  of  the  United  States.  Hdd, 
that  there'  was  a  complete  dedication  of  the 
tomb  to  public  and  pious  uses. 

2.  Where  the  owner  of  land  save  a  written 
option  thereon  for  a-  given  time,  at  an  agreed 
I^ce,  to  certain  brokers,  whom  be  thereby  con- 
stituted Us  ageats  to  sdl  on  commlasion,  such 
agents  could  not  buy  for  themselTea  at  the  price 
named. 

3.  Where  sn<^  option  papers  left  it  doubtful 
whether  the  option  was  to  buy  as  well  aa  to  aell, 
tiie  law  will  not  Infer  that  the  agent  to  sell 
could  himself  become  the  purchaser. 

4.  Defendant  gave  plaintiffs  certain  option 
papers,  agredng  to  sell  a  tract  "cootaioing 
about  two  acres  of  land,  with  the'  Mary  Wash- 
ington monument  and  larEe  marble  abaft  there- 
on." The  deed  from  defendant's  grantor  dis- 
tinctly reserved  the  burial  ground  and  monu- 
ment, and  defendant  never  oidmed  title  there- 
to, and  Qsed  the  language  quoted  merely  as  de- 
scriptive of  the  tract.  Had,  hi  an  action  for 
breach  of  contract,  where  sudi  option  was  pro- 
cured through  the  false  pretenses  and  fraud  of 
plaintiffB  for  purposes  other  than  those  designed 
by  defendant,  that  they  could  not  recover. 

Error  to  circuit  court  of  cicy  of  Freder- 
Ickahnrgb :  William  8.  Barton,  Jndge. 

Action  by  Colbert  ft  Klrtley  asatnat 
George  Washington  Rhepherd.  From  a 
Judgment  on  a  verdict  entered  for  defend- 
ant, plalntlfta  brlnv  error.  Affirmed. 

A.  H,  Dhktaaoa  and  John  l4Xon,  lor 


Slain tlfla  In  error.  Maiyv  A  FltMhngh^  for 
etendant  Id  error. 

Fauntlbbot.  J.  Tbe  petition  of  Joeepa 
W.  Colbert  and  William  F.  Klrtley,  nnder 
the  Arm  and  ntyle  of  Colbert  ft  Klrtley. 
complains  ol  a  Judgment  of  tbe  clrcnlt 
court  of  the  city  uf  Frederickaburgh, 
rendered  on  the  28th  day  of  March.  1891, 
in  an  action  at  law.  In  which  the  said  pe- 
titioners are  plaintiffs,  and  George  Wash- 
ington Shepbfrd  is  defendant.  Theiorm 
of  the  suit  Is  an  action  for  damagefa  for 
the  alleged  breach  of  a  vrrittea  contract 
declared  upon  and  made  profert  of  in  tbe 
declaration,  to  which  there  was  a  d^mar- 
rer  overruled  by  tbe  court.  The  Jury,  up-' 
on  the  evidence  set  forth  In  the  record, 
and  nnder  Instructions  given  by  the  court, 
after  refusing  to  give  Instructions  asked 
for  by  tbe  plaintiffs,  found  a  verdict  for 
the  defendant.  Tbe  plaintiffs  moved  the 
conrt  to  set  the  verdict  aside,  and  grant 
to  tbem  a  new  trial,  upon  the  ground  that 
the  verdict  was  contrary  to  the  law  and 
the  evidence,  which  motion  tlie  coartovep* 
ruled,  and  entered  Judgmentfortbcdelmd- 
ant  Id  accordance  with  tbe  verdict. 

The  record  In  thla  case  presents  for  re- 
view by  this  conrt  the  aacrlJeglons  and 
shockingly  sbam^al  spectacle  of  a  contro- 
versy aiid  traffic  over  the  grave  and  sa- 
cred aanes  ot  Mrs.  Mary  Washington,  tbe 
honored  and  revered  mother  of  tbe  tran- 
scendent man  ot  all  the  ages,  who,  in  tbe 
annals  nf  the  world,  is  wlthont  a  proto- 
type, a  pce^  or  a  parallel.  Mary,  tbe 
mother  ot  WoBhlngton,  a  deeply  piona. 
Intellectual,  resolute  woman,  refused  to 
aurrender  her  supremacy  by  residing  with 
any  ot  her  children,  and  chose  to  live  by 
herself  on  ber  farm  in  Stafford  county, 
opposite  Frederlcksbnrgb.  surrounded  by 
ber  slaves  and  domeBtlcs,lD  the  exercise  of 
ber  systematic  and  beneficent  authority, 
until  her  lllustrlons  eon  urged  upon  ber 
his  BoUdtude  for  her  personal  safety,  and 
hla  apprehension  that  tbe  capture  ot  her 
person  by  the  enemies  ot  ber  country,  to 
be  held  as  a  hostage,  might  some  time 
constrain  him,  as  the  commander  in  chief 
of  the  Revolutionary  patriots,  to  elect 
between  public  duty  and  filial  affection. 
She  removed  to  the  village  of  Frederlcka- 
bunth,  on  the  south  side  ot  the  Rappa- 
hannock river,  and  resided  there  from 
1776  to  1789  in  li  plain,  wooden  structure, 
framed  and  weatberboarded,  within  three 
squures  of  tbe*'Kenmore*resldence  ot  Col. 
Fielding  Lewis,  the  husband  of  ber  daugh- 
ter Betty.  There,  at  the  age  of  83  years* 
on  the  SStb  day  of  Angust,  1789,  she  dled» 
and  was  burled  on  tbe  apex  of  a  hill  which 
overlookR  the  valley  ol  a  little  stream  ol 
water,  which,  on  the  western  side  of 
Fred  eric  ksburgh,  winds  its  way  to  tbe 
Rappahannock  river.  There,  tradition 
says,  she  resorted  frequently,  during  her 
14  years  of  solitary  life,  for  meditation 
and  prayer,  and  sat  often  tor  hours  upon 
tbe  ledge  ot  rocks  that  crops  on  ton  the  top 
oftheblllt  and  that  slie  gave  directions  to 
be  burled  there,  on  tbe  land  then  tbe 
property  ot  her  son-in-law.  Col.  Fielding 
Xjewls.  About  the  year  ISSl,-— 42yearaaft- 
er  Mrs.  Wasblngton  vas  burled.— an  as- 
sociation was  organised  to  erect  a  monn* 
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ment  to  her  memoiy  over  her  fcrave ;  and 
tien.  Andrew  Jackson,  tbe  renowned  pres- 
ident ot  the  United  States,  who  had  been 
eumpatrlot  In  nrms  with  her  great  ion, 
and  whose  youthful  blood  had  been  shed 
In  the  Revolutiouary  war  for  the  Inde- 
pendence ot  their  common  country,  was 
Invited  to  lay  the  corner  stone.  And,  on 
the  7tn  day  of  May,  1833,  with  civic  cere- 
moales  and  military  pageant  worthy  of 
the  oceaalon,  tbe  venerated  chief  maffia- 
trate  of  the  United  States,  who,  the  illns- 
tiions  Thomas  JeOerson  said,  "had  filled 
the  measure  of  his  country's  glory,"  in 
the  name  and  in  behalf  of  all  the  people  of 
this  great  country,  performed  the  signal 
act  ot  public  gratitude  and  affection,  and 
laid  tbe  corner  stone  of  the  monument 
which  marks  the  grave  ot  tbe  mother  of 
the^Father  ot  his  Country,*  and  thus, 
In  the  most  solemn  and  Impressive  man- 
ner, dedicated  to  public  and  pious  uses, 
forever,  the  consecrated  spot  where  the 
remains  ot  this  honored  woman  bad  re- 
posed tor  45  years  in  the  grave  where  the 

Klooe  duty  and  reverence  of  her  children 
ad  laid  ber.  From  that  day  to  this  no 
right  or  claim  ot  private  ownership  bag 
ever  been  exercised  over  it  or  made  to  it. 
In  Beatty  v.  Kurtz,  Judge  Stost  said: 
"It  [the  lot]  was  originally  consecrated 
for  a  religions  purpose.  It  has  become  a 
repository  of  the  dead,  and  it  cannot  now 
be  resumed  by  tbe  heirs  of  Charles  Beat- 
ty." InClDcinnati  v.Wbite.theconrtaald: 
"There  la  no  partlcolar  form  or  ceremony 
necessary  in  dedication  to  public  use.  All 
that  la  required  Is  the  assent  ot  the  own- 
er of  the  land,  and  tbe  fact  of  its  being 
□Bed  for  public  purposes."  Beatty  v. 
Kurts.  2  Pet.  566;  Cincinnati  White,  6 
Pet.  481. 

In  tbe  appropriate  and  elegant  address 
made  by  Mr.  Bassett.  chairman  ot  the 
monumental  committee,  to  the  president 
of  the  United  States,  at  the  laying  of  the 
comer  stooe  ot  the  monument,  he  said: 
"In  looking  upon  this  monument  thecltl- 
sens  of  these  tttntes  will  remember  that 
they  are  brothers.  They  will  remember 
that  bere  lie  tbe  ashes  of  the  *  Mother  at 
tbe  Father  of  bis  Country.*  They  will 
aeknuwledge,  too,  this  Jnst  tribnte  to  tbe 
merits  of  her,  who,  eafly  deprived  of  the 
support  of  her  consort,  encouraged  and 
fostered,  by  precept  and  example,  the 
dawning  virtues  of  her  Illustrious  son, 
and  nurtured  into  maturity  those  nobler 
faculties  which  were  the  ornament  and 
glory  of  ber  waning  years.  Ttaey  will 
acknowledge  the  baUowed  character  of 
this  romantic  spot,  ever  to  be  remem- 
bered as  tbe  place  chosen  for  her  private 
devotions.  Here,  she  asked,  as  a  dying 
request,  that  ber  mortal  remains  might 
rest.  Hallowed  be  this  wish  I  Sacred  this 
■pot  I  Lasting  as  Time  this  monomentl 
Let  aa  cherish  the  remembrance  of  this 
hour.  Let  us  carry  with  us  hence,  en- 
graved on  our  hearts,  the  memory  ot  her 
who  is  bere  interred.  Her  fortitude,  her 
piety,  her  every  grace  ot  life,  her  sweet 
peace  in  death,  throngh  her  sure  hope  of 
a  blessed  immortality."  To  this,  Presi- 
dent Jackson  responded  in  an  address 
exquisitely  beautiful  and  Justly  propor* 
tloaed   to  tbe  gnat  occasion  and  the 


mlfibty  tlMHoe.  In  the  eondosion  ot  wblcb 
be  said:  *'Itls  to  me  a  source  of  high 
gratlScatlon  that  I  can  speak  of  him  from 
personal  knowledge  and  observation.  I 
witnessed  the  public  conduct  and  private 
virtues  of  WaahlbgtoD,  and  I  saw  and 
participated  In  the  confidence  which  be 
Inspired  when  probably  tbe  stability  of 
our  institutions  depended  upon  bis  per- 
sonal infiuence.  In  tbe  grave  before  us  lie 
tbe  remains  of  bis  mother.  Long  has  it 
been  unmarked  by  any  monumental  tab> 
let,  but  noc  unhonored.  Yuu  have  under- 
taken the  pious  duty  of  erecting  a  column 
Co  ber  memory,  and  of  Inscribing  upon  It 
the  simple  but  affecting  words:  'Mary, 
the  Mother  of  Washington.*  No  eulogy 
could  be  higher,  and  It  appeals  to  the 
heart  of  every  American.  Fellow  citizens, 
at  your  request,  and  In  your  name,  I 
now  deposit  this  plate  in  the  spot  des- 
tined tor  it;  and  when  tbe  American 
pilgrim  shull  In  after  ages  come  up  to  this 
high  and  holy  place,  and  lay  bis  hand 
upon  this  sacred  column,  may  be  recall 
the  virtues  of  her  who  sleeps  beneath,  and 
depart  with  his  affections  purified  and 
his  piety  strengthened,  while  be  luTokea 
blessings  upon  tbe  memory  of  the  mother 
of  Washlugton." 

This  proud  history  has  been  recited 
arguendo  to  show  that  the  hallowed 
tomb  ot  ber  who  gave  to  the  country  and 
to  humanity  the  foremost  man  on  the 
files  of  time  has  been  consecrated  by  pri- 
vate dedication  and  by  public  ceremonial 
as  the  pecvUam  of  patriotic  pride  and 
protectloQ,  and  could  not  be  made  the 
subject  of  legitimate  contract,  much  leas 
of  venal  and  vulgar  traffic. 

Lord  Brougham,  thegreatEngllsh chan- 
cellor and  philanthropic  statesman, said: 
"Ulltll  time  shall  be  no  more,  wHl  a  test 
of  the  progress  which  our  race  has  made 
in  wisdom  and  virtue  be  derived  from  the 
veneration  paid  to  the  Immortal  name 
of  Washington."  And  Washington  him- 
self. In  tbe  fullness  of  his  matchless  fame, 
said;  "All  that  I  am,  I  owe  to  my 
mother. " 

By  a  deed  made  on  the  13th  day  (rf  April, 
and  duly  recorded  In  the  clerk's  office 
of  tbe  corporation  court  of  Fredericks- 
burgh,  Brodle  S.  Herndon  and  bis  wife 
granted  and  conveyed  to  George  W.  Shep- 
herd all  their  right  and  title  to  the  lot  ot 
ground  numbered  1?5  on  the  map  of  the 
Kenmore  Hstate,  containing  one  acre,  one 
rood,  and  six  poles  of  land,  and  wblcb  In- 
cludes wltbin  its  limits  the  family  bury- 
ing ground  and  monument;  but  It  is  ex- 
pressly stlpnlated  and  agreed  that  tbe 
said  family  burying  ground  and  monu- 
ment are  not  Included  in  this  grant,  but 
excluded  therefrom ;  and  It  is  the  same  lot 
or  parcel  of  land  as  conveyed  by  deed  by 
William  K.  Qordon  to  Brodle  S.  Herndon, 
Jr.,  in  deed  of  the  18tb  day  of  May,  1881, 
and  recorded  In  the  clerk's  office  ot  the 
corporation  court  of  Fredericksbnrgh, 
Va.,  on  that  date;  which  said  deed  ot 
May  18, 1881.  from  William  K.  Gordon  to 
his  son-in-law,  Brodle  S.  Herndon,  grants 
*untf)  tbe  said  Herndon  the  lot  of  ground 
numbered  iSon  tbe  map  of  the 'Kenmore' 
estate,  containing  one  acne,  one  rood,  and. 
six  poles  of  land,  and  wblcb  Inolndes 
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vitbin  ItB  ItmltB  ttae  famlljr  borylng 
ground  and  monameDt;  but  It  la  express- 
ly fltlpatated  and  agreed  that  tbe  said 
faintly  bnryinKKfoand  and  tbe  said  monu- 
ment are  not  to  be  Inclnded  In  this  grant, 
bnt  excluded  tberelrom." 

Tbe  testlmoDy  In  tbe  record  sbowa  that 
the  deed  from  Hemdun  and  wife,  to  George 
W.  Shepherd  waa  lo  Shepherd's  band  viit- 
iQg,  copied  hy  him  from  tbe  deed  ol  Qof- 
don  to  Herudon,  and  that  the  said 
George  W.  Shepherd,  defendant,  never 
claimed  more  than  was  conveyed  to  him 
by  tbe  said  deed,  and  never  claimed  to 
own  tbe  monument  or  tbe  grave  of  Mary 
Washlngtun,  and  that  be  used  the  words, 
"with  the  Mary  Washington  monnmeDt 
and  large  marble  shaft  thereon,"  as  mere- 
ly deectrlptlve  of  the  lot  of 'land;  that 
there  was  and  la  on  the  lot  No.  26,  afore* 
said,  no  monument  except  the  Mary 
Washington  monument,  which  Is  located 
within  two  feet  of  tbe  brick  wall  of  tbe 
Gordon  family  burying  grouud ;  that 
tbe  option  contract  signed  by  the  defend- 
ant, and  dated  February  28,  1889,  referred 
only  to  the  property  be  bomtbt  from  Dr. 
Herndon,  no  more,  no  leas,  and  that 
property  was  anlveraally  known  and  de- 
signated as  the  "Mary  Waablngton  Monu- 
ment Lot;"  that  the  option  waa  given 
by  tbe  defendant  to  tbe  plalatlfla  at  tbetr 
request,  without  any  conslderatloo  tbere< 
tor,  only  to  furnish  a  description  to  swell 
tbelr  catalogue,  which  they  said  they  In- 
tended to  publish*  as  real-estate  agents, 
but  wblch.  In  fact,  they  never  did  laane 
or  publish,  and  which,  their  subsequent 
conduct  shows,  was  a  device  and  false 
pretense  to  procure  from  G.  W.  Ubepberd 
a  paper  given  to  them  for  one  purpose, 
but  whicb  tbey  fraudulently  pervertttd  Co 
another  and  a  different  purpose,  and  have 
made  tbe  foundation  for  a  suit  for  dam- 
ages. 

On  tbe  27th  day  of  February. 1889,  thede- 
fendant,  George  W.  Shepherd,  a  wealthy 
dtlien  of  Frederleksbnrgh,  of  advanced  age 
anduf|beblgbRBtBtand)ng  In  business  and 
society,  approached-  tbe  plaintiff  Wll< 
Ham  F.  Klrtley,  whom  be  only  knew  by 
sight,  on  tbe  street  in  Frederlcksburicb, 
and  said  tp  him  that,  having  been  told 
that  he,  KIrtley,  had  opened  a  real-estate 
bnainesa  In  Fredlcksburgb,  be  thought 
that  be  mlgbt  help  to  find  purchasers  for 
some  lands  belonging  to  tbe  Chancellor 
entate,  and  that  he  also  bad  some  lots 
that  be  would  sell.  KIrtley  desired  Shep- 
herd to  show  his  said  lots  to  him,  and 
on  that  day,  February  27, 1889,  tbey  vis- 
ited tbe  Kenmore  lots,  one  of  wblcb  was 
known  and  designated  as  the  **Mary 
Washington  Monnmeut  Lot.  *  KIrtley 
said  that  Colbert  ft  KIrtley  were  about 
to  publish  a  catalogue  of  lands  for  sale  In 
Froderteksbnrgh  and  vicinity,  and  would 
nko  to  swell  It,  and  asked  Shepherd  if  be 
■would  agree  to  give  an  option  on  bis  said 
lots,  and  at  what  price  be  would  sell 
them.  Shepherd  replied  that  he  would  let 
talm  know;  and  that  same  day,  after  din- 
ner, KIrtley  called  at  Sbepberd'S'  office, 
and  Shepherd  gave  to  bim  two  written 
papers,  as  follows: 

**  (Private.)  Frederteksbnrgb.  Va.,  Feb- 
ruary 37,  IffiS.  Mr.  Klrttey:  I  herewith 


band  yon  a  maoioraadum  of  tha  price  for 
the  monument  tot  and  adjoining  lot,  aoA 
will  allow  you  a  commission  on  the  men 
ument  lot  of  ten  per  cent.,  and  allow  yon 
a  commission  on  the  adjoining  lot  of  ten 
per  cent.  This  property  can  probably  be 
marketed  by  a  syndicate  at  a  much  blgber 
Ugure  than  I  now  ask,  and  U  congresa 
makes  tbe  appropriation  for  tbe  monti- 
ment,  the  new  owners  conld  dictate  terms 
that  would  pay  handsomely  for  their  in- 
vestment. Very  truly,  G.  W.  Shbphrbd." 

"Fredorlcksburgh,  February  22,  ] 889.  I 
win  sell  the  lot  containing  about  two 
acres  of  land,  with  the  Mary  Washington 
monnmeut  and  large  marble  shaft  there- 
on; for  the  sum  of  twenty-flve  faundrad 
dollars.  I  will  sell  tbe  lot  adjoining  the 
monument  lot,  containing  about  ten  acres, 
for  the  sum  of  five  thousand  dollars,  and 
will  give  to  Messrs.  J.  W.  Colbert  and  W. 

F.  KIrtley  a  sixty-day  option  on  these 
twopleces  of  property  at  the  price  named. 

G.  W.  SaiiPHRBD." 

After  receivlnK  the  aforesaid  two  papers, 
KIrtley  went  away  with  them;  and  after* 
wards,  during  that  same  afternoon,  he 
sent  Shepherd  the  following  letter? 
*J.  W.  Colbert.  Wra.  F.  Eirtley. 

"Colbert  ft  KIrtley. 

*  Real-Estate  Agents  and  Auctioneers. 
"Frederlcksburgh,  Va..  Fob.  27. 18S9. 

"Mr.  G.  W.  HhRpberd— Dear  Sir:  There 
Is  one  little  error  in  tbe  papers  you  gave 
me  this  morning,  whIcb  might  have  to  be 
corrected  hereafter,  so  I  have  concluded  to 
call  your  attention  to  it  now,  and  would 
like  to  have  It  In  proper  shape  before 
north-bound  mall  this  8:47  p.  u.  Please 
call  at  my  placeof  business  assoon  aa  you 
get  this,  or  let  me  know  what  time  to 
meet  yon  at  yonr  i^ce. 

"  Sours,  truly,         Wm.  P.  Kibtubt. 

"N.  B.  Should  you  call,  and  I  am  oat, 
please  leave  word  with  Mr.  Colbert  what 
time  I  can  see  you.   W.  F.  K.  * 

On  the  same  afternoon,  of  February  27, 
18S9,  Mr.  KIrtley  brought  to  the  place  of 
business  of  Mr.  Shepherd,  and  banded  to 
him,  the  written  paper.  In  Mr.  Kirtlvy's 
handwriting,  down  to  the  wonls  aod  flg- 
nres  "February  28, 18^9,"  Incinslve,  aa  fol- 
lows: 

"I  agree  to  give  Messrs.  J.  W.  Colbert 
and  William  F.  KIrtley  a  sixty  (60)  day 
option  on  the  lot  containing  about  two 
acres  of  land,  witb  tbe  Mary  Wasblngtoo 
monnment  and  large  marble  abaft  there- 
on, for  tbe  sum  of  twenty-five  hundred 
dollars.  And  I  further  agree  to  give  tha 
same  length  of  time  on  tbe  lot  ndjololnjs, 
containing  ten  acres  of  land,  for  tbe  sum 
of  five  thousand  dollars.  And  tbe  aald 
option  shall  be  In  force  from  this  date, 
February  28,  1889;"  to  which,  at  the  re- 

gnest  and  dictation  of  Mr.  KIrtley,  Mr. 
hepherd  added:  "And  tbey  (Uesara.  Col- 
bert ft  KIrtley)  bave  full  aotbority  to  a^ 
said  property  at  tbe  price  named  above, 
and  will  make  title  to  eame  whan  aold. 
G.  W.  Shbphkhd." 

The  evidence  in  tbe  record  shows  that 
tfaese  three  papers,  dated,  respectively, 
February  22d,  February  27tb,  February 
28th,  were  all  written,  Blgned,.and  dellv* 
ered  on  the  27th  day  of  February,  aa  parts 
at  one  transaction,  and  weraao  ^Tenby 
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Sheptierd  to  Colbert  ft  Ktrtley,  an  real-ea- 
tate  agentB  and  auctloaeero.  for  iusertlon 
In  their  pretended-to-be.forthcomlDK  cata- 
logae,  aDd  tbat.  Mr.  Shepherd  faavlng 
thereby  coaBtltoted  Colbert  ft  KIrtley  bis 
ageota  to  sell,  they  could  not  buy  for 
themaelTes  at  tbe  price  named,  unless  they 
mtlaaed  blm  that  tbey  were  not  In  poftaea* 
•ion  of  oreonld  not  obtain  a  better  offer. 
It  la  a  general  mle  of  law,  aa  well  aa  of 
morals,  that  an  ageot  to  aell  cannot  boy. 
And  tbe  Import  of  the  three  papers  given 
by  Shepherd  to  Messrs.  Colbert  ft  Klrtley 
Is  notblog  more  than  a  permission  asked 
for  by  Klrtley  to  Inserta'descriptlon  of  tbe 
Iota  In  their  proposed  catalogue  (orOOdays 
at  tbe  prlcea  named,  and  an  afcreement, 
on  Shepherd's  part,  that  In  the  event  uf  a 
sale  ot  the  lots  at  those  prices  the  com 
mission  ot  10  per  cent,  would  be  allowed. 
AU  three  of  the  papers,  written,  signed, 
and  delivered  tbe  aaine  day.  In  reratlon  to 
tbe  same  anbjeet,  and  aa  parte  of  the  same 
tranaaetlon,  must  be  read  together,  and 
In  the  light  of  tbe  paper  of  February  27, 
1^.  marked  "Private,"  and  as  explained 
by  the  uncontradicted  testimony  as  to 
the  object  and  purpose  In  view  In  giving 
them.  Tbe  undisputed  fact  is  tbat  these 
papers  contalulng the" option **  were  given 
to  a  firm  of  land  agents  aa  authority  to 
sell  these  lots,  and  tbat  they  did,  as  said 
agenta,  so  advertise  tbem  for  sale;  and, 
even  though  the  language  of  tbe  papers 
and  tbe  evidence  left  It  d'lubtfnl  whetber 
the  option  was  to  buy  as  well  as  to  aell, 
tbe  law  would  not  Infer  that  au  agent  to 
sell  could  himself  become  tbe  purchaser. 
Story,  Ag.  fi  210.  In  section  211 J  ndge  Story 
aaya:  "  It  Is  well  settled  tbat  an  agent  em- 
ployed to  sell  cannot  blmsell  become  the 
pnrobaaer,  and  an  agent  employed  to  bay 
cannot  himself  be  tbe  seller."  In  Farns- 
wortb  V.  Hemmer,  I  Allen.  494,  Bioelow, 
C.  J.,  said:  **A  man  cannot  become  tbe 
purchaser  of  property  for  bis  own  use  and 
benefit  which  has  been  Intrusted  to  him  to 
sell. '  See  Wadsworth  v.  Adama.  138  V.  S. 
3so,113a7.Ct.Rep.808:  Ralston  T.Turpln, 
120  U.  S.  663,  0  Sup.  Ct.  Rep.  420;  1  Stury, 
Eq.  59  307,  815;  Lamar  v.  Hale,  79  Va.  15S; 
Statham  r.  Fei^uson.  25  Grat.  40. 

The  transaction  between  Colbert  ft  Klrt- 
ley aud  tbe  defendant.  Shepherd,  whether 
viewed  in  tbe  light  of  tbe  well-settled  prin- 
ciples of  law  applicable  to  tbe  relation  ot 
principal  and  agent,  or  of  tbe  undisputed 
testimony  in  tbe  record,  shows  tbat  the 
plafntlffs  were  bis  agenta  to  advertlne  and 
sell  his  lots,  and  tbat,  as  such,  tbey  could 
not  becomd  tbe  purchasers  ol  them,  or  ot 
either  of  tbem ;  and,  Independently  of  the 
other  questions  to  be  considered,  tbe  at- 
tempt to  obtain  the  title  In  and  for  them- 
selves was  a  [rand  upon  the  defendant. 
But  tbe  plaintiffs  themselves  construed 
tbe  so-called  "option"  as  being  only  an 
authority  to  them  to  sell  the  lots  as  land 
agents,  and  tbey  advertised  them  tor  sale 
as  land  agents.  On  the  ^th  day  of  Feb- 
roary-~the  very  next  day  after  the  paper 
sued  upon  was  slgued  and  delivered  to 
tbem— there  was  pnbllabed  In  tbe  Free 
Lance  newspaper  in  Fredericksburg h  an 
iatervlewhad  with  Messrs.  Colbert  ft  Klrt- 
ley, In  which  they  said :  "  Yes,  sir,  we  have 
the  property  In  band  for  sale,  and  will 


oltarit  atpubltc  outcry  in  tbecUy  of  Wash- 
ington, on  the  &th  ot  this  month.  [March.] 
There  being  no  disposition  on  the  part  of 
either  congress  or  people  to  finish  the 
monument  or  to  care  for  the  grave  of  Mrs. 
Washington,  and  feeling  the  general  de- 

ftressdon  ol  all  kinds  of  bnsinesB,  and  to  en- 
Iren  up  things,  we  have  determined  to 
sell  gravee,  It,  by  so  doing,  we  can  attract 
tbe  attention  of  tbe  country  to  this  local* 
Ity,  and  bring  money  here  from  other  sec- 
tions. We  have  ordered  the  Post,  at 
Wasblngton,  to  Insert  the  following  ad- 
vertisement for  us;  and,  It  parties  win  pur- 
chase, we  mean  to  sell.  The  title  to  the 
land  and  all  there  is  on  it—above  and  be- 
low—will  bo  made  perfect  to  the  pur- 
chaser. We  think  It  would  be  better  than 
Llbby  prison  to  some  northern  relic  hun- 
ter; and,  thinking  the  opportunity  a  fa- 
vorable one  to  offer  the  property,  we  have 
decided  to  do  so  in  tlie  manner  described. 
As  real-estate  agents,  we  mean  bnsinens  In 
this  and  In  all  other  matters.  The  prop* 
erty  la  In  our  hands  for  sale,  and  we  mean 
to  sell  it,  It  possible,  at  the  time  and  place 
designated."  Tbe  advertisement:  "The 
grave  of  Mary,  tbe  mother  of  General 
Geori^e  Washington,  to  be  sold  at  public 
auction.  To  the  ladles  attending  the  In- 
auguration of  FresIdent-EIect  Harrlaon: 
On  Tuesday*  tbe  6tb  ot  March,  1889,  at  4 
o'clock  P.  M.,  we  will  offer  for  sale  at  pat>- 
lie  outcry  at  the  capital  nf  the  United 
States  of  America,  twelve  acres  nf  land, 
embracing  tbe  grave  and  the  material  of 
the  unfinished  monument  of  Mary,  the 
mother  of  Oeueral  George  Washington. 
CoLBSKT  ft  KiBTLET,  Real-Estate  Agenta 
and  Auctioneers,  Frederic ksburgh,  Va." 
On  Saturday  morning,  the  2d  day  of 
March,  1889.  Hampton  Merchant  said  to 
Mr.  Klrtley:  "I  notice  that  you  have  ad- 
vertised to  sell  the  Mary  Washington 
monument.  You  can't  do  It.  I  have  ex-, 
aralned  the  records,  and  find  that  the 
monument  Is  reserved  in  the  deeds;  and 
neither  Mr.  Shepherd  nor  yon  have  any 
right  to  sell  It."  Mr.  Klrtley  answer^: 
"I  propose  to  seit  It;"  to  which  Merchant 
replied:  "The  hell  you  do  I  You  can't  do 
It;"  Co  which  Mr.  Klrtley  rejoined.  "I 
propose  to  sell  according  to  the  option." 
After  2  o'clock  p.  m.,  on  Saturday,  the  2d 
day  of  March,  after  Klrtley  had  had  the 
interview  with  Merchant  above  detailed, 
and  intormation  ot  the  recorded  deeds, 
wblch  showed  theexpress  reservaUon  and 
exclusion  of  the  monumeu*:  from  the  title 
to  tbe  lot  conveyed  to  G.  W.  Shepherd, 
Messrs.  Colbert  ft  Klrtley  bad  prloted,  at 
tbe  otBce  of  tbe  Free  L^nce.  2,00U  copies  of 
a  handbill  as  follows:  "General  George 
Wasbiugton.  Tbe  Tomb  and  Unfinished 
Monument  ot  Mary,  His  Sainted  Motherl 
Oq  Tuesday,  the  5tb  Instant,  at  4  o'clock 
p.  M.,  at  the  capital  ot  the  United  States 
of  America,  under  authority  vested  In  us 
by  tbe  'real'  owners  ot  tbe  property,  we 
will  offer  fur  sate,  at  pnblic  outcry,  about 
twelve  acres  of  land,  situate  within  the 
corporation  of  Frcderlcksburgb,  embra- 
cing tbe  grave  ot  Mary,  the  mother  of  Gen- 
eral George  Washington,  and  also  tbe  ma- 
terial of  her  unflolshed  monument.  At  the 
same  time  and  place  we  will  offer  to  the 
highest  bidder  tbe  house  in  which  she  lived 
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and  died,  and  within  elgbt  nquares  of  the 
tomb.  CoLBEBT  &  KiRTURT,  Besl-Eatato 
Agents,  Frederlcksburgb,  Va."  Tbe  plain- 
tiffs, Colbert  &  Klrtley.  bad  printed  and 
circulated.  In  2,000  atrocloas  bandbllls.  a 
false  statement,  known  to  them  to  be  ab- 
solutely and  poalttvely  false,  obviously  as 
rt  part  ol  their  predication  lor  their  salt 
against  Shepherd  lor  damagin  lor  his  re- 
lasal  to  sell  and  convey  to  them,  (his 
agents,)  with  warranty  of  title,  what  be 
did  not  own  and  had  nerer  claimed,  and 
what  the  record  and  common  fame  of  tbe 
country  explicitly  informed  them  he  bad 
DO  title  whatever  to. 

As  soon  as  Mr.  Shepherd  got  tbe  first 
-ntlmation  of  the  shocking  advertisement 
In  the  Poet  and  baodblTls,  he  sousht  to 
Und  Klrtley,  who  had  gone  to  Washing- 
ton  city;  and  be  sent  toblm  a  letterdated 
Prederlckaburgb.Va., March  8,lfcf89:  "Sun- 
day, p.  H.  Mr.  Klrtley,  Wasblngton,  D.C. 
—Dear  Sir:  I  understand  you  are  using 
my  name  as  the  owuer  ol  the  Washlng'ton 
monument,  and  that  a  deed  will  be  given 
for  same  by  me.  This,  as  you  are  aware, 
Is  not  correct,  as  I  have  never  set  np  any 
claim  to  the  ownership  of  the  monument, 
and  have  no  deed  for  It,  and  cannot  con- 
vey what  I  do  not  own.  In  offering  tbe 
laud,  let  nothing  be  misunderstood,  and 
only  sell  tbe  laud  conveyed  to  me  by  Hern- 
don  and  others.  Neither  do  I  own  the 
/Gordon  burial  lot*  In  tbe  same  field,  and 
the  right  to  tbe  family  is  reserved  to  con- 
tinue using  thesame  If  tbeysodeslre.  Very 
truly.  G.  W.  Shkphbru."  On  the  4th  of 
March,  18S0,  he  promptly  served  on  Colbert 
&  Klrtley  tbe  following  notice:  "Messrs. 
Colbert  &  Klrtley,  Frederlcksburgh,  Va. 
—Gentlemen:  I  notice  by  thehandhlll  you 
have  Issued,  advertising  twelve  acres  of 
the  Kenmore  farm  lor  sale, in  Washington, 
D.  C,  on  tbe  6th  ot  March,  1889,  that  the 
language  yon  employ  is  calculated  to  pro- 
duce tbe  Impression  that  you  will  sell  the 
grave  of  Mary,  the  mother  of  Washington, 
and  the  material  of  her  unfinished  monu- 
ment. 1  hereby  notify  you  that  I  do  not 
own,  or  claim  to  own,  said  grave  or  monu- 
ment, and  yoar  advertisement  of  the  same 
tor  sale  is  wholly  unantborlsed.  I  further 
notify  you  that  tbe  proposed  offer  of  said 
twelve  acres  of  land  at '  public  auction '  is 
wholly  unanthorlzed,  and  I  protest  against 
the  same.  Very  respecttnlly,  G.  W.  Hobf- 

HEBD. " 

The  record  sbowstbelndlgnant  oathnrst 
ol  reprobation  with  which  tbe  cittiens  of 
Frederick nburgh,  In  public  meeting,  de- 
nounced the  outrage  upon  public  sensibili- 
ty by  advertising  to  sell  at  public  outcry 
tbe  grave  of  Mrs.- Washington,  and  tbe 
action  of  the  city  council,  declaring  tbe 
proposal  to  be  a  scandalous  reflection 
upon  a  elvlUzed  Cbrlstian  commanlty." 
And  Mr.  Shepherd  himself  says:  "I  had 
never  In  my  lite  read  or  heard  of  traffic  In 
graves,  and  the  monuments  that  marked 
them;  and  I  must  confess  that  I  did  not 
dream  that  It  could  enter  Into  the  im- 
agination of  man  to  make  merchandise  of 
the  remains  of  Mary,  the  mother  ot  Wash- 
ington, or  that  any  sane  man  could  be 
bribed  to  offer  them  at  auction.  I  hud 
no  title  to  the  monument,  and  I  knew  I 
had  nonch  and  my  deed  ol  record  pro- 


claimed to  the  world  that  I  had  none.  I 

f;ave  no  aotfaorlty  to  any  one  to  offer  my 
ots  at  auction,  and  nothing  contained  In 
said  papers  given  Colbert  &  Klrtley  could 
be  so  construed.  I  attached  but  little 
Importance  to  the  option  when  I  gave  It, 
(for  Insertion  In  their  proposed  cator 
logne;)  nnd  certainly  no  one  -  not  a 
prophet  coald  have  foreseen  tbe  use  that 
was  sought  to  be  made  of  It,  and  Its  otter 
perversion  from  a  simple  authority  to  sell 
two  lots  given  by  tbe  owuer  to  a  firm  of 
land  agents,  into  a  sensational  scandal 
and  reproach  upon  the  commnnity  and 
tbe  nation.'"  On  tbe  12th  of  March,  1889, 
Colbert  &  Klrtley  published  a  card  to  vin- 
dicate themselves.  In  which  they  say: 
"Mr.  Shepherd  pat  this  lot  In  car  bands 
for  sale.  Had  Mr.  Shepherd  come  to  na 
when  flrst  informed  of  our  intention  to 
put  this  property  upon  th6  market,  and 
made  tbe  statement  he  did  In  his  card,  (of 
the  8tb,)  etc.,  we  doubtless  would  have 
consented  tu  release  him  from  the  con- 
tract," etc.;  and  yet  these  land  agents  of 
Hr.  Shepherd  to  sell  his  lots  lor  a  commis- 
sion tender  to  him  on  tbe  18th  day  ot 
April,  1889,  f 2,500.  and  say,  "Our  Mr. Klrt- 
ley will  hand  you  tbe  cash  upon  the  deliv- 
ery of  the  deed,  properly  executed  by  yoo 
and  your  wife,"  which  deed,  prepared  by 
tbemsdvea,  was  a  deed  to  themselves, 
Colbert  &  Klrtley,  conveying  the  mona- 
raent  lot  (No.  25)  and  the  mooDment  and 
shaft,  with  an  express  covenant  In  the 
deed  that  George  W.  Shepherd  had  the 
right  to  convey  the  monument  and  shaft, 
and  expressly  granted  the  monument  and 
shaft  In  addition  to  the  lot.  And  the  dec- 
laration in  this  suit  alleges  that  George 
W.  Shepherd,  the  defendant,  promised  and 
agreed  to  aell  to  the  said  plaintiffs  (Col- 
bert St  KlrtlGj)  a  certain  lot  ol  ground  In 
Frederlcksburgfa,  Va.,  containing  two 
acres  ot  land,  together  with  tbe  Mary 
Washington  monument  and  large  marble 
abaft  on  said  lot,  fur  the  sum  ofS2,500; 
and  that  the  said  plaintiffs,  Colbert  & 
Klrtley,  were  ready  and  wllllug  to  per- 
form, etc.,  and  to  pay  the  said  sum  ol 
f  ii,500  tor  Che  said  lot  of  ground  and  mon- 
ament  and  shaft,  and  to  complete  the  pur 
chase  thereof ;  and  requested  tbat  he,  the 
defendant,  should  then  and  there  execute 
and  deliver  to  them  a  conveyance  of,  and 
to  make  title  to,  tbe  said  lot  of  ground 
and  monument  and  shaft.  Without  a 
further  recital  ot  the  detalhi  ot  this  horrid 
transaction,— stamped  all  over  with  the 
fraud,  false  pretense,  and  deceit  of  tbe 
plaintiffs  in  error,— we  are  of  opinion  that, 
upon  tbe  pleadings  and  evidence  In  the 
record,  the  verdict  ot  the  Jury  la  plainly 
right,  and  that  the  circuit  court  of  Freder- 
Ickaburgh  did  not  err  in  refusing  to  set 
tbe  verdict  aside,  and  in  entering  Judg- 
ment thereon.  The  Jodgment  complained 
of  Is  right,  and  It  la  affirmed. 


BROWN  V.  COMMONWKAI/TH. 
(Snpr^e  Court  of  Appeals  of  Virginia.  Nov. 

17,  1392.) 

ABSOK— EVJDBNCB. 

Un  the  third  trial        the  axson  of  « 
waretunise  two  witneues  testified  to  oertmla 
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facts  npon  wUch  ther  based  their  opinions  that 
the  fire  was  of  inceodiary  origin.  One  detectire 
testified  to  adiaisBions  made  to  him  at  or  about 
the  time  of  the  fire,  which  he  had  not  men- 
tioned at  either  of  tlie  other  trials,  althongb  he 
was  a  witness  at  both;  another  detective,  put 
in  the  cell  of  the  prisoner  after  the  second  trial, 
where  he  mnainea  three  dajv  and  four  nights, 
oatCTsibl7  as  a  mnrderer,'  and  admitting  to  the 
prisoner  to  be  fuilty,  testified  to  admissions 
made  to  blm  whue  therein.  B^d,  that  the  evi- 
dence was  not  sufficient  to  eetaUish  the  corpus 
deflcti.    Iac7.  J.,  dissenting. 

Appeal  from  circuit  court,  Franlclln 
county. 

'  William  Browo  was  coDvleted  of  araon. 
and  appeals.  BeTerud. 

Geo.  B.  Dnanls.  for  appdlant.  The  At- 
tomes  Geoeral,  for  the  Commouwealth. 

Fauntlbrot,  J.  This  le  a  writ  of  error 
to  a  Jndgiuent  of  the  circuit  court  of 
FrankllD  county  affirmiDg  the  Judgmeot 
ut  tbe  county  court  of  said  county  ren- 
dered at  the  AuguBt  term,  1891,  of  tbe  aald 
county  court,  on  a  verdict  of  guilty  on  an 
ludietment  for  arson  afiraluBt  the  plaiatllt 
Id  error,  one  William  Browo,  whereby  be 
was  sentenced  to  be  hanged  by  the  necic 
until  dead,  tin  the  25th  day  of  September, 
1891.  This  is  the  third  time  that  this  ease 
hufl  come  under  review  In  this  court.  11 
S.  B.  Bep.  799.  and  13  S.  E.  Bep.  472.  On 
tbe  wilt  of  error  awarded  by  this  court 
to  the  second  trial  a  new  trial  was  award- 
ed on  tbe  grouud  of  tbe  iasutbclency  of 
tbe  evidence  la  tbe  record  to  establish  the 
corpus  delicti  charged  in  tbe  indictment, 
or  to  conuect  tbe  accused  with  tbe  perpe* 
tration  ot  tbe  offense.even  admitting  that 
tbe  corpus delietlh&il  been  established  with 
"clramesB  and  certainty,"  Blsb.  (Mm. 
Proc.  9S  1058. The  case  le  reported  fn 
87  Va.  215-221, 12  H.  E.  Rep.  473i  On  page 
220.  fn  Va.,  and  page  478.  1«  8.  E.  Rep., 
tbls  court  said :  "This  Is  all  tbe  evidence 
of  tbe  commonwealth  to  prove  tbe  corpus 
delicti,  and  It  Is  insufficient,  plainly  and 
palpably,  to  estabtlsb,  to  the  exclusion  of 
reasonable  doubt,  that  the  fire  was  In* 
eendlary  In  Its  origin,  and  wan  not  accl- 
deutal.  But,  admitting  tbat  tbe  evidence 
reasonably  and  aufflclently  proves  the 
eorpm  delictt,  there  Is  not  aufflcient  evi- 
dence to  connect  tbe  prisoner  with  the 
perpetration  of  tbe  offensetur  which  other 
agents  have  been  tried,  convicted,  and 
bung.'  All  the  evideoee  In  this  record 
against  tbe  plaintiff  in  error  is  purely  clr- 
eomstaotlal,  and  the  circumstances  tbem- 
aeivm  are  not  fully  and  satisfactorily 
proved;  and,  even  though  they  were  tally 
proved,  they  do  not,  taken  separately  or 
all  together,  prove  the  guilt  of  tbe  accnsed 
to  tbe  exclusion  of  every  reasonable  hy- 
potbeelB  consistent  wttb  bis  Innocence. 
At  the  most,  thegr  create  only  a  suBpieloD 
against  btm,  which  Is  plainly  lusnmcient 
to  warrant  the  verdict  ot  guilty  found 
against  blm  by  the  Jury,  and  the  sentence 
of  death  pronounced  against  blm  by  tbe 
conrt.  Tbe  record  shows  that  a  dosen 
others  besides  the  plaintiff  in  error  are 
suspected,  and,  of  these,  three  have  been 
condemned  to  be  hanged  for  the  offense. 
See  Andeivon'a  Case,  88  Va.  829.  2  S.  E. 
Bep.  281:  Johnson's  Case.  29  Grat.  796; 
Grayson's  Case,  6  Grat.  712,  and  7  Grat. 


618;  Dean's  Case.  82  Grat.  91S;  7  Starkle, 
£v.  pp.  481-6S4." 

There  ia  nothing  In  the  record  ot  this 
third  trial  (now  under  review)  to  alter 
tbe  case  or  make  Inapposite  tbe  foregoing 
commentary  ot  this  court  In  reviewing  tbe 
secopd  trial.  Tbe  attorney  gaieral,  in  his 
printed  brief  ot  ai^nraent  for  tbe  com- 
monwealth, says:  "Totir  honors  must 
again  review  and  weigh  the  evidence,  and 
value  It.  Ton  will  find  some  additions  to 
tbe  former  testimony  by  tbe  common' 
wealth  and  Brown,  but  these  additions 
do  not  materially  change  the  case."  Tbe 
only  variation  la  tbe  evidence  for  tbe  com- 
monwealth upon  the  third  trial  was  tbe 
statement  of  the  hired  detective  Henry 
Edwards  of  admissions  of  tbe  accused, 
which  he  says  were  made  to  him  at  or 
about  tbe  time  ot  the  ftccurreiice  ot  the 
fire,  end  which  were,  be  says,  taken  down 
at  the  time  iu  a  written  memorandum 
made  by  him,  of  tbe  existence  ot  which 
he  never  spoke  upon  either  of  the  two 
former  trials,  and  which  be  claims  now 
for  tbe  first  time  to  bave  remembered  and 
found  upon  the  third  trial  to  convict  the 
prlaoner,  and  to  attest  bis  own  detestable 
calling.  And 'also  the  evidence  ot  Bobert 
Clay,  another  negro  detective,  tbe  hired 
creature  ot  Uenry  Edwards,  ot  admissions 
alleged  to  bave  been  made  to  him,  since 
tbe  second  trial,  by  tbe  prisoner,  in  Jail. 
This  hired  and  subservient  agent  and 
creature,  Bobert  Clay,  was  put  Into  tbe 
(!ell  of  the  prisoner,  (by  whose  authority, 
or  with  whose  permlaslon  or  colluaion, 
does  not  appear,)  and  was  kept  therefor 
three  days  and  four  nightn.  ostensibly  as 
a  murderer;  and  be  says  himself:  "He 
[tbe  prisoner]  asked  me  1!  I  was  guilty  ot 
the  murder.  I  told  blm  I  was. "  Wltbont 
dilating  npon  tbe  modem  iniquity  and 
illegal  inquisition  of  forcing  prisoners  (In- 
nocent in  the  eyes  of  tbe  law,  helpless  In 
tbelr  cells, suffering  the  loss  of  liberty,  and 
separatea  from  their  famlllM  and  friends) 
to  undergo  attempts  made  npon  their 
lives  by  reptile  spies,  whose  paid  and  pro- 
fessional undertaking  Is  to  furnish  ready- 
made  and  mqnlslte  admissions  otgnllt, 
it  is  enough  to  say  that  the  new  evidence 
Is  totally  Insufficient  to  warraut  the  con- 
viction ut  the  prisoner.  The  alleged  ad- 
mlaslona  were  not  distinct  and  specific, 
and  are  susceptible  of  an  innocent  construc- 
tion, wbile  tbe  whole  of  tbe  evidence  ol 
these  paid  emissaries  is  replete  wltb  sus- 
picion withal.  "There  is  abundant  ao- 
thorlty  and  little  dlflaent  to  the  proposi- 
tion that  extrajudicial  coufessionii  alone, 
uncorroborated  hy  other  evidence,  are  In- 
adequate to  establlab  the  oorpas  delicti. 
On  the  whole,  the  doctrine  may  be  said 
to  be  tbat  special  care  abould  be  exercised 
as  to  tbe  eorpaa  delicti,  and  there  should 
be  no  conviction  except  where  this  part  ot 
tbe  case  Is  proved  with  particular  clear-  > 
ness  and  certainty.**  Dish.  Orim.  Proc.  5§ 
1058, 1059.  Of  course.  It  was  the  under- 
taking ot  these  detectives  to  furnlBh  evi- 
dence to  bang  tbe  prisoner,  but  not  only 
are  tbe  so-called  "admissions"  of  the  pris- 
oner Insufficient  to  warrant  tbe  taking  ot 
the  lite  of  the  prisoner,  but  they  admit  of 
an  innocent  construction,  while  Clay,  the 
hired  tool  ot  tbe  spy  and  detective  Sd- 
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wardfl.  exprenlj  and  aquaroly  admits 
tbat  be  deliberately  aod  uneqolToeally 
Ued;  and  the  so^alled  "menKiraDdum" 
wbicb  Bdwards  says  be  made  nt  tbe  time, 
and  never  spoke  of  or  referred  to  npoD 
either  of  the  two  former  trials,  bnt  cod- 
Tenlently  toand  Junt  before  tbe  tblrd  aod 
Taat  trial  of  bU  victim,  la  obvloaaly,  apon 
Its  lace,  a  labrleatlou.  It  Is  dated  Octo- 
ber 26,]88B,and  It  Is  headed, "To  tbe  conn- 
cU  ut  Boeky  Mount,  Va.,  of  tbe  l»ttle» 
news  of  tbe  Brown  case,"  whereas,  at  tbe 
date  apedfled  and  beading  tbe  jpaper, 
there  was  no  such  case  as  tbe'*Brown 
Case."  We  are  of  opinion  that  tbe  evi- 
dence Is  wholly  insufficient  to  warrant 
the  verdict  of  guilty  found  by  the  Jury 
axalnst  the  prisoner;  that  the  trial  court 
erred  In  reluslnxtbe  motion  to  set  it  aside* 
and  to  srant  to  the  prisoner  a  new  trial, 
and  In  entering  Jndsment  upon  the  ver- 
dict, and  In  pronounclug  sentence  of  death 
upon'  the  prisoner.  Our  Judgment  Is  to 
reverse  the  Judgment  complained  of  by 
the  plaintiff  In  error,  and  to  remand  the 
case  to  tbe  county  court  of  Franklin  eonn- 
ty  lor  a  new  trial.  Beversed. 

Laot,  J.,  dlBsentins. 


(8»  Ta.  S»} 

ANUBKWB  et  sL  T.  BOSEIjAND  QtON  * 

GOAIiOO: 

(Sopreme  Court  of  Appeals  of  Virginia.  Not. 

17,  1892.) 

AdTBBSB  FOSSEBSION — VSBDIOT. 

1.  Where  a  party  has  been  In  anlnteniipt- 
ed,  honest,  and  adverse  poasessioa  of  land  for 
the  statotoiy  poriod  under  eolor  of  title,  he  can- 
not be  ousted  ^  a  party  holding  under  a  prior 
patent. 

2.  Defendant  pleaded  "Not  milty"  to  a  dee- 
laratioQ  that  be  aniawf  ally  withholds  posseadon 
of  land.  The  verdict  was:  "W&  the  jury,  find 
that  the  defendaat  does  not  witiuudd  possession 
of  tbe  land  In  the  declaration  mentioned,  as  al- 
leged, and  therefore  find  for  the  defendant  on 
the  issue  joiaed."  Hdd,  the  verdict  is  nnexcep- 
tionable  In  form,  and  responalTa  to  the  issoe. 

Appeal  from  circuit  court,  Augusta 
county. 

Action  by  Andrews  et  al.  against  the 
Boseland  Iron  &  Coal  Company  to  obtain 
poBseBslon  of  certain  lands.  Judsment 
lor  ddendant.  Plalntifls  appeal.  Af- 
firmed. 

A.  C  BraxtoUt  tor  appellants.  R,  P. 
B^l,  tor  appellee. 


TiKWis,  P.  This  was  an  action  of  tjeet- 
menC  tu  recover  a  tract  of  206  acres  of 
land,  sltnate  In  Augusta  connty.  Tbe 
plaintiffs  claimed  title  as  the  heirs  at  law 
of  one  Edwards,  who  obtained  a  patent 
for  the  land  in  1835.  Tbe  land  Is  partly 
covered  by  an  elder  -  patent.  Issued  to 
cue  Moore  In  1790,  and  partly  by  a  Junior 
patent,  issued  to  one  Deal  In  1840.  The 
defendant  company,  the  defendant  In  er- 
ror here,  claimed  title  tinder  tbe  two  last- 
mentioned  patents.  The  controversy  In 
this  court  extends  only  to  tbe  Deal  Inter- 
lock, and  depends  upon  the  single  ques* 
tloD  whether  the  plalntUts'  right  la  barred 


by  the  alleged  adversary  possession  of 

the  defendant.  It  appears  tbat  tbe  de> 
fendant  company  purchased  tbe  land  from 
the  Arm  of  EchoU>.  Bell  ft  Catlett;  tbat 
the  firm  purchased  It  in  1878  from  one 
Lines,  who  claimed  to  have  bought  it 
la  18S0  from  Deal,  wbo  conveyed  It  to 
Lines  about  the  time  of  tbe  letter's  sale 
to  Echols,  Bell  ft  Catlett.  Upon  his  par- 
cbase.  Lines  moved  on  tbe  land,  and 
cleared.  Inclosed,  and  coltlvated  a  field 
thereon,  tbe  greater  portion  of  wbleb  was 
on  that  part  of  tbe  land  covered  by  tba 
Deal  patent.  This  field,  It  appears,  has 
been  kept  under  cultivation  ever  since; 
and,  in  short,  the  evidence  shows  that 
tbe  defendant  company,  or  those  under 
whom  It  claims,  bave  been  in  the  unlbter- 
rapted,  honest,  and  adversu  possession  of 
the  Iand,notonly fortbe  statotonr  period, 
bat  for  at  least  40  years  b^ore  tbe  action 
was  brought.  We  say  "in  possession  ol 
tbe  land, "  because,  although  the  inclcMure 
above  mentioned  constitutes  only  a  small 
part  of  the  Deal  Intwlock,  yet,  Inasmuch 
as  It  Is  conceded  that  there  has  been  no 
actual  possession  under  the  conflicting 
grant  to  Edwards,  posseeeloo  of  tbat 
part,  accompanied,  as  It  was,  by  a  claim 
of  title  to  all  tbe  land  within  the  bounds 
of  tbe  Deal  grant.  Is,  In  contemplation  of 
law,  possession  of  the  whole.  2  Minor, 
Inst.  600;  Cline's  Heirs  v.  Catron,  22  Orat. 
S78;  Turpln  v.  Saunders,  83  Grat.  27,88; 
Clarke  v.  Courtney,  6  Pet.  819;  Hnnnlcntt 
V.Peyton, 103  C.S.833.  It  Is  true  there  was 
evidence  for  tbe  plaintiffs  tending  to  show 
tbat  about  IS  years  before  the  action  waa 
commenced  the  land  was  vacant,  andthat 
It  had  theu  been  so  nearly  2  years.  But 
this  evidence,  being  In  conflict  with  the 
defendant's  evidence,  must  be  rejet^ted ;  the 
evidence,  not  the  facts,  being  certified  to 
this  court. 

Tbe  only  remaining  point  Is  that  tbe 
motion  In  arrest  of  Judgment  ought  to 
have  been  sustained,  on  tbe  (rronnd  tbat 
the  verdict  is  not  in  proper  form.  There 
Is,  however,  nothing  in  this  objection.  To 
tbe  charge  in  the  declaration  tbat  tbe  de- 
fendant unlawfully  withholds  possession 
of  the  land  the  plea  was  "Not  guilty," 
and  tbe  verdict  was  as  follows:  "We, 
tbe  Jury,  find  tbat  the  defendant  does  not 
withhold  possession  of  the  land  In  the 
declaration  mentioned,  as  alleged,  and 
therefore  find  for  the  defendant  on  the 
Issue  Joined. "  This  was  responsive  to  the 
issue,  and  the  verdict,  in  form,  Is  unexcep- 
tionable. Judgment  affirmed. 


STAGE  et  nx.  r.  BUMGABDNEB  et  aL 
(Snpreme  Court  of  Appeals  of  'Virginia.  Nov. 
17,  1802.) 

CONBTKUOTION  OT  MABBIl.aB  SbTTLBKBMT— POWXK 

or  Wira  to  Mohtoaob  Pbopsbtt. 
A  feme  sole  exeented  a  deed  of  settle* 
ment  In  contemplation  of  her  marriage  to  the 
grantee,  in  trust  for  her  sole  and  separate  oae, 
notwithstanding  the  marriage,  the  land  con- 
veyed not  to  be  liable  for  the  hosband'a  debts, 
and  the  husband  to  acquire  no  marital  rights 
therein;  the  grantor  to  occapy  the  premises,  and 
receive  all  me  rents  and  profits  thereof,  "as 
thongh  she  were  a  feme  sole,  tot  the  midnte> 
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Dane*  of  lienelf  and  of  any  chOdnn  that  maj 
be  hereaftra  born  to  bar;"  she  to  take  the  prop> 
ertr  in  fee  if  abe  sarrires  the  husband;  the 
tnistM  to  seQ  any  part  of  the  tnut  eatate  at 
the  reqneat  of  the  vlfe,  tux  leanest  to  be  evt- 
denced  by  her  nniting  In  the  conveyaDce,  and 
the  proceeds  to  be  reinvested  as  she  may  direct. 
Btid,  where  the  wife,  snbseqoent  to  the  mar- 
riage, joined  tbe  hnaband  in  Incomberlng  the 
land  by  a  deed  of  tmst,  that  her  life  estate  was 
properly  holden  therefor;  the  deed  of  settlement 
entitling  her  to  the  entire  protits  of  the  trust* 
and  not  Testlof  in  the  children  any  joint  Inter- 
est. 

Appeal  from  circuit  coart.  Augusta 
eonnty. 

Bill  by  HeDi7  L.  Staeo  and  wife  agalnnt 
BamgardDer,  trostee,  and  otbera.  Tbe 
ease  was  connolldated  wltb  the  Battn  of 

tbeBergner  A  EnRel  BrewlOK  Company 
against  Jerram  and  others,  and  of  Bam- 
gardner,  trustee,  and  others  against  Stace 
and  wife. 

Tbe  cam,  so  far  as  It  ueed  be  stated.  Is 
as  fullows:  On  the  2lBt  of  May.  1870. 
Uai?  Qolng  and  Henry  i,.  Stace  b^ng 
aboDt  to  be  married,  tbe  lormer  eon* 
veyed  to  tbe  latter  two  parcels  ot  land,  of 
wblch  abe  was  seised  and  possessed,  sit- 
uate In  Augusta  coonty,  npon  certain 
tmats.  There  Is  a  recital  in  tbe  deed  to 
the  effpct  that,  notwithstanding  her  In- 
tended marriage*  tbe  said  Mary  Going  Is 
to  hold,  enjoy,  and  possess  tbe  trost 
estate,  wltb  all  tbe  Income  and  profits 
thereof,  free  from  all  claims  of  tbe  said 
Henry  L.  Stace  arising  from  tberonsumina- 
tlon  of  tbe  marriage.  The  trusts  are  then 
declared  nstollows:  "That thesald  Henry 
L.  Rtace  shall  bold  said  land  lor  the  sole 
and  separate  use  ot  said  Mary  Oolng, 
ber  marriage  not  withstanding,  and  the 
sacM  Id  no  manner  to  be  liable  for  tbe 
debts  of  said  Henry  L.  Stace,  who  by  tbe 
said  Intended  marriage  Is  to  acquire  no 
marital  rights  to  or  to  the  same;  and 
upon  the  fnrthertrnet  that  the  said  Henry 
L.  Stace  shall  permit  the  said  Mary  Oolng 
to  ase.  occupy,  and  enjoy  said  premises, 
and  receive  all  the  Income,  rents,  and 
proata  thereof,  as  though  she  were  a  &me 
Bote,  for  tbe  maintenance  of  herself  and  of 
any  children  that  may  be  hereafter  bom 
to  ber.  And,  should  she  snrrlve  the  said 
Henry  L.  Staco,  then,  at  bis  death,  she 
shall  take  said  property  In  fee  simple,  free 
from  all  trusts  and  incumbrances. "  The 
deed  then  goes  on  to  provide  that,  should 
he  anrvlve  ber,  be  la  to  hold  tbe  land  tor 
the  resldae  of  bis  life,  for  tbe  use  and  sup- 
port of  himself  and  ot  any  cfaUOren  of  the 
marriage,  and  at  bis  death  tbe  land  to  be 
divided  among  the  issue  ot  tbe  said  Mary 
Qoing  per  atirpea;  and  that,  11  no  children 
are  bom  of  the  marriage,  then  at  bis 
death  tbe  same  to  pass  to  surb  person  or 
persons  as  tbe  said  Mary  shall  have  ap- 
pointed by  writing  In  the  nature  of  a  will, 
duly  executed  as  a  will  aecordinc  to  tbe 
laws  of  Virginia  at  the  date  of  her  deatb. 
It  is  also  provided  that,  should  she  leave 
DO  Isaoe  to  survive  tbe  said  Henry  L. 
Stace,  and  die  In  his  lifetime,  and  fall  to 
make  such  appointment,  then  the  land  Is 
to  go  to  blm  In  lee,  free  from  all  trusts. 
It  Is  also  made  the  duty  of  tbe  trustee  to 
sen  and  eonvey  the  whole  or  any  part  of 
the  tmat  oetate  at  tbe  reqneat  of  tbe  aald 


Vai7  Ctolng,  her  reaaest  to  be  evidenced 
by  bernnltlng  wltb  Dim  In  the  conveyance 
or  conveyances.  It  Is  provided,  however, 
that  the  purchaser  Is  not  to  be  required 
to  see  to  the  application  of  tbe  purchasif 
money,  and  that  tbe  proceeds  of  any  such 
sale  or  sales  shall  be  reinvested  In  such 
other  real  estate  as  tbe  aald  Mary  Oolng 
may  direct,  to  be  held  npon  tbe  same 
trusts  as  those  above  declared.  Shortly 
after  the  execution  of  tbe  deed,  tbe  mar* 
riage  was  solemnized,  after  which  a  child 
was  bom  of  tbe  marriage.  Subsequently 
Stace  and  wife  Incumbered  tbe  land  by 
three  deeds  of  trust, — the  first  to  secure  a 
debt  of  f2.500,  to  Blchard  Summeraon's 
executor;  tbe  second  to  secure  a  debt  of 
¥1,01(1.  to  David  Coiner;  and  the  third  to 
secure  a  debt  to  Cdlner  of  ffiOO.  Default 
having  been  made  In  tbe  payment  of  these 
debts,  the  tmstees  In  the  several  deeds 
advertised  tbe  land  lor  sale,  whereupon 
Stacje  and  wife  filed  a  bill  for  an  Inlunc- 
tion,  insisting  therein  that  tbe  deeds  ot 
trust  were  nnanthorlced  and  void.  The 
trustees  answered  the  blD,and  afterwarda 
themselves  filed  a  bUl*  In  which  they 
charged  that  Ihn  moneys  secured  by  the 
deeds  of  tmst  were  borrowed  by  Stace 
and  wife,  and  expended  by  tbem  In  tbe 
Improvement  of  tbe  trust  estate;  and 
that  npon  that  ground  the  secured  credit- 
ors were  entitled  In  equity  to  ant^ect  the 
property,  even  It  the  deeds  of  tmst  were 
not  valid,  which,  however,  they  insisted 
were  valid.  ■  The  circuit  court,  In  constru- 
ing the  deed  of  settlement,  held  that  tbe 
wife  was  entitled  to  tbe  whole  profits  of 
the  tmst  subject  during  ber  life;  that  to 
that  extent,  at  least,  tbe  several  trust 
deeds  were  valid  and  operative;  and  ac- 
cordingly directeil  the  land  to  be  rented 
for  one  year,  or  longer,  U  necessary. 
From  this  decree  an  appeal  was  allowed 
by  one  ot  thn  Judges  of  this  court. 

Wm.  Patriek,  for  app^lants.  J.  Jt  J.  L. 
Bnmf^ardoer  and  Alex,  Sobertma,  for 
appellees. 

Lewis,  P.  The  decree  Is  In  accord  with 
a  long  Une  of  decisions  of  this  court,  be- 
ginning with  Wallace  v.  Dold's  Ex'rs,  8 
Leigh.  258.  Tbe  single  question  Is  as  to 
the  validity  and  effect  ot  tbe  three  deeds 
of  trust,  aud  that  depends  npon  the  true 
construction  of  tbe  deed  ot  settlement. 
The  appellants  contend  that  there  is  a 
difference  between  the  ease  of  a  will  where 
tbe  Intention  of  tbe  testator  only  Is  to  be 
considered,  and  a  case,  like  the  present,  of 
an  antenuptial  contract,  which  gives  to 
Heverat  classes  of  persons,  vis.,  the  hus- 
band, wife,  and  children,  certain  contract 
rlghtH,  founded  upon  the  consideration  ot 
marriage,  whlcb  most  be  respected  and 
enforced.  The  argument  Is  that  bere  tbe 
father  eontracta  for  the  support  of  hla 
wife  and  children;  that  tbe  mother  eon- 
tracts  for  the  support  and  malutenance  of 
herself  aud  her  children,  and  of  her  hus- 
band and  children  after  her  death;  apd 
that  the  children  have  a  vested  rinht  to 
the  support  aud  maintenance  provided  foi 
them.  There  is,  however,  no  material 
dlHerence  of  principle  In  tbe  rules  of  Inteiw 
pretatton  between  wills  and  contracts,  ex 
cept  what  naturally  arises  from  tbe  dlffer- 


Digitized  by 


Google 


254 


BOUTHEASTEKlSr  BEFOBTEB,  VOL.  1& 


eut  clrciimatancea  of  the  parties.  No 
technical  language  1b  neceasary  to  create, 
a  truHt,  either  by  deed  or  by  will;  and  In 
both  classes  ot  casee  the  object  of  tbe 
Jadtcial  expositor  la  the  same,  namely, 
to  discover  tbe  IntenttoD,  which  Is  to  be 
ffatbered  In  every  case  from  tbe  general 
purpoue  and  scope  of  the  Instrument  In 
tbe  light  ot  the  snrronndlog  circum- 
stances. 1  Perry,  Trusts.  9§  117, 119;  Col- 
ton  V.  Culton,  127  n.  8.  800.  8  Sap.  CL  Rep. 
IWi  Leake  t.  Benson.  29  Orat.  158;  Bank 
V.  Chambers.  80  Qrat.  202.  210. 

The  validity  ot  tbe  deeds  ot  trust  Is  de- 
nied by  tbe  appellants  on  the  ground  tbat 
under  tbe  deed  of  settlement  a  trust  Is 
created  (or  tbe  benefit  ot  any  child  or  chil- 
dren that  may  be  born  of  the  marriage, 
as  well  In  tbe  profits  as  In  the  eorp»8  uf 
tbe  trust  estate.  The  case,  they  contend. 
Is  ruled  by  tbe  decision  In  Nlckell  v.  Hand- 
ly,  10  Grat.  886,  In  whlcti  case  there  was 
a  devise  to  a  trustee  ot  land  and  otber 
property  tor  tbe  benefit  ot  Mrs.  Handly, 
a  married  woman,  for  life,  with  remain- 
der, at  her  death,  to  her  children;  and 
tbe  trustee  was  directed  to  manage  tbe 
property  In  such  a  way  as  to  be  moFit  ad- 
vantageous to  tbe  Interest  and  support 
ut  Mrs.  Handly  and  ber  children.  She 
had  five  children,  and  after  ber  hasband's 
death  certalu  Judgments  were  recovered 
against  her,  whereupon  a  bill  was  filed 
tu  subject  her  Interest  In  the  trust  estate 
to  the  Butlafactlon  of  the  Judgments.  But 
this  court,  distiugulsbing  the  case  from 
Wallace  T.  Dold*s  Ex'rs.  held  tbat  her  In- 
terest was  not  liable  to  be  thus  subjected, 
on  Che  ground  tbat  the  testatorobvtunsly 
Intended,  not  that  she  should  take  an  in- 
terest In  the  property,  subjeut  to  her  own 
disposal,  or  wblchcould  beseparatedfrom 
the  Interests  of  ber  children  without  im- 
pairing their  rights,  but  that  tbe  property 
should  be  kept  together  for  tbe  Joint  ben- 
efit ot  herself  and  children  daring  her  life, 
and  that  In  no  event  could  anything  more 
ttaan  her  ratable  portion  of  the  surplus 
ot  the  profits,  after  providing  for  the  sup- 
port ot  the  family,  be  subjected  by  tbe 
plafntllls.  That  case  merely  Illustrates 
the  rnle  already  mentioned,  namely,  that 
In  every  case,  no  matter  whether  arising 
under  a  deed  or  a  will,  the  Intention  must 
prevail.  It  not  Inconsistent  with  any  rule 
of  law;  and  accordingly  it  was  held  In 
that  case  that  tbe  mother  and  her  chil- 
dren took  Joint  Interests  In  the  profits. 

The  questlun,  therefore,  now  to  be  de- 
termined Is,  what  Is  tbe  meaning  of  the 
Instrument  In  question?  For  we  are  not 
to  be  governed  by  adjudged  cases  any  tur^ 
tber  than  those  cases  fnmlsta  a  role  ot  In- 
tcH^retation  tor  sacb  instruments.  That 
the  mention  ot  the  children  In  the  deed 
was  not  intended  to  confer  a  present  in- 
terest In  the  profits,  but  merely  Indicates 
tbe  motive  for  Mrs.  Stace's  retaining  an 
exclusive  interest  thttreln.  1h,  we  think, 
clear.  The  chlel  object  of  the  deed  evi- 
diftitly  was  to  ezclode  the  marital  rights 
ut  the  husband.  Tbe  property,  moreover, 
belonged  to  the  Intended  wile  absnlutely, 
and  sbe  eould  therefore  do  with  It  as  she 

f (leased.  The  deed  accordingly  recites  that 
t  had  been  agreed  that,  nocwlttastandlug 
tbe  marriage,  she  was  to  bold,  enjoy,  and 


possess  tbe  property,  and  take  tbe  profits 
free  from  tbe  claims  of  her  husband.  Nor 
la  there  anything  In  tbe  declaration  ol 
the  trusts  that  restricts  her  right  to  the 
wbole  profits  during  her  life.  Un  the  con- 
trary, tbe  language  of  tbe  deed,  fairly 
construed,  supports  the  view  that  no 
such  restriction  was  Intended.  Thus  It  Is 
again  declared  tbat  the  Intended  husband 
Is  to  acquire  no  marital  rights  In  tbe 
property,  and  that,  as  trustee,  he  Is  to 
permit  tbe  wife,  after  the  marriage,  to 
use,  occupy,  and  enjoy  It,  and  to  take  tbe 

frofits,  as  though  she  were  a  finae  sole. 
t  Is  true  the  words  were  added:  "For 
the  maintenance  ot  herself  and  ot  any 
children  that  may  be  hereafter  bom  to 
ber."  But,  Immediately  following  Is  the 
declaration  that,  should  sbe  survive  her 
husband,  then,  at  his  de^tb  she  Is  to  take 
the  property  free  from  all  trnsts  and  In- 
eumbrances.  It  is.  moreover,  made  tbe 
doty  of  tbe  trustee  to  sell  the  property,  in 
whole  or  In  parcels,  whenever  she  may 
request  It;  nor  is  be  authorized  to  convey 
ft,  or  any  part  of  It,  except  by  her  uniting 
with  him,  and  the  proceeds  ot  anv  sucb 
sale  or  sales  are  to  be  reinvested  m  sucb 
otber  real  estate  as  sbe  may  direct,  to 
be  beld  upon  the  same  trusts;  all  ot 
which  show.  In  the  light  of  tbe  context 
and  surrounding  circumstances,  not  only 
tbat  tbe  primary  object  of  the  settle- 
ment was  to  exclude  tbe  marital  rights 
of  tbe  husband,  but  tbat  It  was  not  in- 
tended to  vest  in  the  children  ajolnt  Inter- 
est wltb  tbe  mother. 

A  brief  reference  to  the  analogous  eases 
In  this  court  will  sufHce  to  confirm  the 
correctness  of  this  Interpretation.  la 
Wallace  v.  Dold's  Ex'rs  certain  property 
was  bequeathed  to  trustees,  who  were 
directed  to  apply  the  profits  to  tbe  main- 
tenance and  support  ot  the  testator's 
daughter  and  her  chUtl^  and  at  her  death 
the  property  to  be  given  to  her  child,  or 
children,  If  she  should  have  more  than 
one.  This  court,  upon  a  construction  ot 
tbe  clause  ot  tbe  will  in  question,  com- 
pared with  the contextandgeneralscheme 
of  the  will,  rejected  the  theory  of  a  trust 
for  the  benefit  ot  the  child,  and  held  that 
tbe  daughter  was  entitled  to  the  whole 
profits.  It  Is  obvious  that  that  case  was 
a  much  stronger  one  tor  holding  tbat  the 
child  took  a  present  Interest  In  the  proflta 
than  is  tbe  case  at  bar.  There  the  man- 
agement of  tbe  property  and  the  duty  of 
applying  the  profits  were  confided  to  the 
trustees,  while  here  tbe  possession  and 
virtual  control  ot  the  property,  with  tbe 
right  to  take  tbe  proflta,  is  reserved  by 
the  wife.  The  ease  ot  Stlnson  v.  Day,  I 
Bob.  (Va.)  435,  Is  another  strong  case  of 
the  same  class.  In  tbat  rase  there  was  a 
devise  of  land  to  the  testator's  married 
daughter,  and  the  executor  was  directed 
to  so  manage  it  as  that  the  daughter 
and  her  children  should  have  tbe  profits; 
yet  It  was  held  tbat  the  daughter  was 
entitled  to  the  whole  proflta  doring  her 
life.  In  Fenn  v..  Whitehead,  1?  Grat.  508, 
the  use  was  declared  in  these  w  ords :  "  To 
the  separate  use  and  benefit  ol  the  said 
Maria  P.  Whitehead,  tor  and  during  her 
natural  lite,  and  to  remain  In  her  posses- 
sion for  the  support  and  maintenance  ol 
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the  aald  Maria  P.  and  ber  Issue  and  famllj, 
and  for  no  otber  porpom  whateTcr. "  In 
Bbett  T.  Maeott'B  Ex'ra,  18  Grat.*541.  tbe 
laagnagn  was:  "For  her  [the  widow's] 
maintenance  and  anpport,  and  for  the 
maintenance  and  support  ot  our  children, 
daring  berllfeand  widowhood."  InLeake 
V.  Benson,  29Grat.  153.  It  wbh:  "In  tmst, 
for  the  beneflt  of  my  wife  and  children, 
giving  for  my  wife  an  estate  for  life,  and 
at  ber  death  for  my  children  an  estate 
Infta  simple. "  In  Bain  t.  Buff's  Adm'r, 
76  Va.  371,  it  was:  "For  the  sole  and 
separate  use  of  herself  and  child  or  nhU- 
dren."  In  Atkinson  v,  MvCormlck,  Id.  791, 
It  was:  "Pur  Anna  Mariah  Bowly  and  her 
issue,  free  from  the  control,  debts,  and  lla< 
bllltics  of  her  husband.*  In  Manzy  v. 
Maniy,  79  Va.  u37,  It  waa:  -"For  the  sole 
and  separate  use  and  benefit  of  Massrle  J. 
Maasy  and  her  children. "  In  Waller's 
Adm'r  T.  Catlett's  Ex'rs,  83  Va.  200,  2  8. 
E.  Rep.  280,  it  was:  "For  the  sole  and 
tteparato  use  and  benefit  of  Nannie  Waller 
and  bertblldren."  In  Seibei  v.  Rapp,  86 
Va.  23,  S  S.  E.  Bep.  478,  it  was:  "For  ber 
support  and  anatenance  of  ber  children. " 
And  in  all  these  cases  It  was  held  that  the 
mention  of  the  children  merely  indicated 
the  motive  for  the  gift  or  conveyance, 
without  vesting  in  tbem  a  present  Inter- 
est. It  Is,  mureuver,  well  settled  In  Vir- 
ginia, as  conceded  In  the  argument,  that 
tbe^ua  dIsponeaUi  Is  incident  to  the  eqal* 
table  separate  estateof  a  married  woman, 
and  that  sbe  may  incumber  the  estate 
either  for  her  own  or  another's  debtn,  un- 
less the  power  to  do  ho  Is  clearly  re- 
straloed,  expressly  or  Impliedly,  by  the 
Instrument  creating  thu  estate.  The  de- 
cisions of  this  court  on  the  subject  are 
nnmerona  and  familiar,  and.  as  there  la 
no  such  restriction  in  the  lostroment  in 
qneetinn.  It  follows  that  the  appellants' 
contention  that  the  deeds  of  trust  In  the 
proceedings  mentioned  are  void  cannot  be 
maintained. 

Only  one  otber  point  need  be  mentioned. 
It  1b  stated  In  the  brief  ot  appellants*  coun- 
sel that  since  the  decree  was  rendered 
Mn.  Stace  has  died.  Ttaefact,  bowever, 
does  not  appear  from  the  record;  nor  can 
we  decide  in  advance  any  question  that 
may  hereafter  arise,  when  the  case  goes 
back  to  the  lower  court,  that  is  not  now 
presented  by  the  record.  We  therefore 
express  no  opinion  as  to  whether  at  the 
wife's  death  tbe  husband,  if  living,  be- 
couiea  entitled  to  tbe  whole  proQts  dur- 
ing bla  life,  or  takes  only  a  Joint  interest 
therein  with  the  child,  or  children.  If  there 
t>e  more  than  one;  in  other  words,  wheth- 
er tbat  clauHe  In  the  deed  of  settlement 
which  provides  tbat.  In  case  the  husband 
survive  the  wife,  "be  shall  bold  the  land 
for  tbe  residue  of  his  life,  for  the  use  and 
support  of  himself  and  ot  any  children  be 
may  have  by  the  aald  Mary  Going,"  la  to 
be  interpreted  by  the  same  rule  that  we 
have  Just  applied  in  regard  to  the  wife's 
intereat.  Tbe  decree  Is  interlocutory,  and 
directs  tbe  land  to  be  rented,  but  does 
not.  In  terms,  direct  a  renting  lor  a 
longer  period  than  Che  lite  of  Mrs.  Stace. 
Its  affirmance,  therefore,  will  not  preclude 
the  circuit  eonrt  from  daallng  with  tbe 
%as0i  alt«r  it  aball  ben  bam  nmandad  to 


tbat  eonrt.  as  tbe  law  and  any  change  In 
tbe  rdatlons  of  tbe  parties  may  reqaira. 
Decree  affirmed. 


(8S  0«.  7S) 
HUSON  V.  OBEBN  et  sL 
(Supreme  Coort  of  Geor^a.    Feb.  3,  1802.) 
Qdabdiajs  and  Wakd — Bond — Liabilitt  or 

BURBTT. 

A  soretr  upon  the  bond  of  a  goardian, 
appointed  in  VHSJ,  is  liable  upon  the  bond,  to 
the  extent  of  the  penalty  thereof,  for  all  prober- 
tr  or  mooer  belongins  to  the  ward  teceived 
the  guardian  from  any  Bouree  whatever  after 
the  execution  of  the  bond,  and  wasted,  mlaap- 
plied,  or  not  duly  aeooanted  fer. 
(Syllabus  by  the  Court) 

Error  from  superior  eonrt,  Rockdale 
county;  B.  L.  Gahulb,  Judge. 

Action  by  L.  P.  Green  and  otbers  on  the 
bond  of  Alfred  H.  Zacbry.  as  goardian  of 
Sarah  and  Luclnda  Reed,  orphans  of  Sam- 
uel P.  RGed,  dpceased.  Verdict  for  defend* 
ant.  A  new  trial  was  granted,  and  W.  T. 
Huson,  as  administrator  of  the  surety  on 
tbe  bond,  brings  error.  Affirmed. 

A.  M.  Speer  and  Stewart  S  Ditntelt  for 
plaintiff  In  error.  Qeo.  IF.  &7eaton,for  de- 
fendants In  error. 

Blvcklbt,  C.  J.  Tbe  bond  declared  up- 
on In  this  case  was  executed  on  the  4tb 
day  of  February,  1867.  and  tbe  amount  of 
tho  penalty  Is  *1.200.  Tba  bond  recites 
that  "whereas  the  aald  Alfred  H.  Zacbry 
Is  this  day  appointed  guardian  to  Harah 
Reed  and  Lncluda  Reed,  orphans  of  Sam- 
uel P.  Reed,  deceased,"  and  is  conditioned 
to  be  void  '*tf  the  said  Alfred  H.  Zacbry  do 
well  and  truly  demnan  himself  as  guardian 
aforeaald, agreeably  to  lettersot guardian- 
ship Iwaring  ev^  date  herewith,  and  agree- 
ably to  law  in  such  caHe  made  and  provid- 
ed. "  In  tbe  absence  ot  further  evidence  as 
to  tbecharacter  ot  the  guardianship,  (and 
there  is  no  other  in  the  record,)  it  must  be 
assumed  that  the  guardian  derived  his  ap- 
polntmentfrom  theordlnary.and  that  the 
guardianship  was  general  In  Its  scope,  ex- 
tending both  to  person  and  property. 
The  appointment  Is  provided  for  by  sec- 
tion 1806,  and  the  bond  by  section  1S12,  of 
the  Cod6.  A  part  ot  section  1814  reads  as 
follows:  "If  at  anytime  attertheappolnt- 
ment  other  property  shall  descend,  or 
come,  or  be  given,  or  otherwise  accrue,  to 
the  ward,  the  ordinary  may  require  the 
guardian  togivean  additional  bond,  with 
security,  in  double  tbeamonnt  ot  sucb  prop- 
erty;  and  on  bis  fallare  to  comply  the  or^ 
dinary  may  appoint  aspeclal  guardian  for 
Buch  property."  It  is  contended  tbat  by 
virtue  ot  this  provision  a  general  guardian 
has  no  legal  authority  to  receive  asseta 
which  accrue  to  tbe  ward  pending  the 
goardlansblp,  but  that  the  authority  and 
cbe  operation  of  tbe  bond  originally  given 
are  conflned  to  property  or  money  which 
belonged  to  the  ward  when  the  appoint- 
ment was  made  and  the  bond  given.  In 
this  cane  the  grandfather  of  the  wards  died 
in  1871,  and  they  derived  assets  from  his 
estate,  which  their  guardian,  in  that  year 
and  Bubseqnen  tyeara,  received  and  charged 
against  btmaelf  In  his  returns  made  as 
guardian  to  tbe  ordinary.  The  eonten- 
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tlon  IB  that  his  aatborlty  did  not  extend 
to  these  assets,  and  eonseqnently  that  his 
bond  did  not  cover  them.  This  is  not 
sound.  "The  ordinary  may  require  the 
guardian  to  give  an  additional  bond  with 
■eeurlty."  This  la  a  dtseretlonary  power. 
Horeorer,  the  addltlunal  bond,  11  reqnlred, 
would  be  camnlatlTA,  and  not  excluslTe 
as  to  these  assets.  Sehouler,  Dom.  Bel.  p. 
660,  S  867  ;  4  Field,  Briefs,  S  64.  Wlthont 
Boue  order  of  discbarge,  the  surety  on  an 
existing  bund  Is  liable  for  future  default  of 
the  principal,  tboogb  an  additional  bond 
be  taken.  Stewart  Johnston,  87  Ga.  97, 
18  S.  B.  B^.  268.  The  original  bond,  not 
belog  restricted  to  any  cIrsb  of  aHsets, 
would  tiperate  as  to  all  alike,  no  matter 
when  title  to  them  accrued  or  when  tbey 
were  received,  provided  they  were  re- 
ceived while  the  guardianship  was  on  foot, 
and  the  letters  In  full  force.  For  any  as- 
sets so  rec^ved  and  afterwards  wasted, 
misapplied,  nrnot  duly  accounted  for,  the 
surety  on  this  bond  Is  liable  to  the  extent 
of  the  penalty  named  therein.  The  case  ot 
Poe  V.  Schley,  1ft  Ga.  864.  has  no  applica- 
tion, for  In  that  case  the  guardian  was 
appointed  by  the  father's  will,  and  the 
authority  of  such  a  guardian  to  receive 
assets  without  giving  bond  and  security 
was  then,  and  still  Is,  restricted  to  assets 
derived  from  the  source  of  the  appoint- 
ment. Code,  96  1804.  3805;  Acts  1851-62. 
p.  101.  The  bond  provided  tor  In  the  case 
of  a  testamentary  guardian  Is  not  an  addi- 
tional bond,  but  a  first  bond;  and  tore- 
quire  It  la  not  discretionary  with  the  ordi- 
nary»  but  he  "shall  require  the  same." 
The  case  of  Poe  Schley,  snpra,  was  de. 
dded  correctly  on  Its  facts,  au  matter 
what  view  may  be  takeu  ot  the  extent  of 
the  words,  whenever  any  child  or  chil- 
dren shall  have  any  guardian  by  statute 
appointed,  or  by  the  deed  or  will  of  the 
father  or  motheruf  said  child  or  children. " 
It  la  well  known  that  the  phrase  "guard- 
Ian  by  statntb' designates  In  the  English 
law  a  gsardlan  appointed  by  the  father's 
will.  Itls  not  improbable  that  the  words 
"any  guardian  by  statute  appointed,"  as 
ased  in  the  act  of  1S61.  may  simply  have 
been  Intended  as  the  equivalent  ot  the 
enumeration  following  those  words,— that 
Is,  "by  the  deed  or  wilt  ot  the  father  or 
mother  of  said  child  or  eblldren,"— for  the 
act  proceeds  to  require  bond  and  security 
only  in  case  property  shall  be  derivedtrom 
persons  other  than  the  pamnts.  If  the 
statute  Intended  to  apply  to  guardians 
appointed  by  the  ordinary  by  virtue  of 
the  general  statute  law  of  the  state,  itls 
not  likely  that  property  derived  from  the 
parents  would  have  been  excepted  from 
;tbe  requirement  to  exact  bond  and  securi- 
ty as  a  condition  of  rec^vlng  It.  Why 
Aould  the  ordinary's  appointment  serve 
to  exempt  the  guardian  from  giving  bond 
and  security  as  to  property  derived  from 
the  parents,  any  more  than  as  to  proper- 
ty derived  from  others?  It  was  not  neces- 
sary In  Poe  V.  Sichley  for  the  court  to  con- 
strue the  statute  anyfnrther  than  as  It  re- 
lated to  a  testamentary  guardian.  And 
we  bave  seen  that  the  scbeme  of  the  Code 
la  to  require  bond  and  security  In  the  first 
Instance  from  all  general  guardians  ap- 
pointed by  the  ordinary,  and  to  Invest  the 


ordinary  wltb  discretionary  power  to  re- 
quire additional  bond  and  security  wben 
toe  estate  of  the  ward  Is  enlarged  by  sab- 
sequent  aeqnisltion,  no  matter  firou  what 
■onrce.  The  Code,  and  not  the  aet  of  Ml 
as  It  originally  stood,  gorems  the  ease 
now  before  us;  for  the  Code  wbh  In  force 
when  this  guardianship  originated.  See 
Code  1861.  S?  1766-1767, 1763, 1766,  which  are 
the  same  In  tbelr  provisions  rdating  to 
this  subject  as  the  sections  above  cited 
from  the  Code  of  1882.  The  court  erred 
In  rejecting  evidence,  and  rightly  corrected 
the  error  by  granting  a  new  trial. 
Jodgmeut  afflrmed. 


CM  Oe.  83) 

GBNTBAIi  BAILBOAD  &  BANB3NO  da  T. 
MIUjBB,  Judge. 
(Supreme  Court  «f  Oewrgla.    Nov.  S,  1892.) 

HuTDAMus— When  Isscbd  to  Cockts— Arraovja. 
or  Brief  op  Evidukcb. 
Br  the  constitDtiou,  the  supreme  court  Is 
a  eonrt  alone  for  the  trial  and  eorrectioa  of  er- 
rors from  the  sui>erlor  courts  and  ttom  the  city 
courts,  and  can  sit  tar  no  purpose  bat  for  the 
trial  and  determiDatlon  of  writs  of  error  from 
these  courts.  It  follows  that  It  bos  do  Juris- 
diction to  srant  or  Issue  a  writ  of  mandamus  to 
oomnel  a  judge  of  the  superior  Court  to  mtprove 
a  brief  of  endeDce  presented  to  him  in  connec- 
tion with  a  motion  for  a  new  trial  pending  in 
tftat  court  While  the  supreme  court  may  aid 
a  party  by  the  writ  of  mandamus  to  bring  his 
case  from  the  si^erior  court  to  this  court,  it 
fsaunot  aid  him  to  take  anr  step  in  the  superior 
court  in  A  case  pending  in  that  court,  and  in 
which  no  writ  of  error  has  been  sued  out  or  ap- 
plied for.  When  the  question  Is  duly  presented 
by  writ  of  error,  the  supreme  court  can  affirm 
or  reverse  a  dedsion  approving,  or  refodng  to 
ap^ve^  a  brief  of  evldeace. 
(Srllabns  by  the  CoUrt) 

Application  for  a  writ  of  mandamaa  to 
compel  a  Judge  of  the  superior  court  to 
approve  a  brief  of  evidence  presented  to 
blm  in  connection  with  a  motion  for  a 
new  trial  pending  In  that  conrt.  Denied. 

R.  F,  I^tmt  for  relator. 


PbR  CUBIAIC. 

nied. 


Writ  of  majadmmoB  a»- 


BTINKLEIY  V.  STATU 


91  Oft-  44) 


(Supreme  Court  of  Georgia.   Oct  81, 1802.) 

DisHUBu.  or  Attbal  — Reinsv atshbsit— Bbvuw 
~OiB(mBTiox  or  Trial  Coubt. 

OIC  KOTlOir  TO  BBIKBTATB. 

The  motion  to  reinstate  having  been 
made  before  the  remittitur  was  sent  down,  aad 
the  absence  of  counsel  having  been  occasioned 
Inr  providential  cause,  and  brisfs  having  reached 
the  clerk's  office  on  the  next  morning,  and  tlia 
writ  of  error  on  inspectloD  being  regular,  and 
the  case  itself  on  the  facts  In  the  record  seem- 
ing to  be  one  of  probable  merit,  and  the  coansel 
represeatlaE  the  state  declaring  in  his  acknowl- 
edgment or  serrice  on  the  motion  to  reinstate 
that  he  has  no  objection  to  reinstating  the  case. 
It  Is  ordered  that  the  case  now  be  reinstated, 
and  that  it  stand  for  hearing  tm  M<mdar,  the 
24th  of  October  instant 

OK  THB  HBBin. 

While  the  direct  evidence  was  conflict- 
ing, and  the  circumstancee  not  ijntte  opnclusire. 
the  jury  having  found  the  aecnsed  guiltr*  and 
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the  trial  Jndn  beins  satisfied  with  thdr  Terffict» 
this  conit  inll  not  Interfere  with  hU  discretion 
In  refnsinK  a  new  trlaL 

(Ss-Uabns  \^  the  Court) 

Error  from  city  coort,  Clarke  cuanty; 
BowellCObb,  Jodge. 

Frank  Banblej  was  eoorleted  ot  ob- 
fltrnetlng  Justice,  and  on  a  Judgment  deny- 
ing talfl  motion  for  a  new  trial  he  brlnffii 
«Tor.  Writ  oferrordlBmlBBed.  R«lnatate- 
ment  on  motion.  Affirmed. 

The  folio wlDK  1b  the  official  report ; 

Frank  Bunkley  waa  Indicted  tor  the 
oSenae  of  obatructlns  legal  process.  He 
vaa  fonnd  guilty,  abd,  'bis  motion  for  new 
tiifU  being  OTerruled,  excepts.  The  eirt- 
denee  for  the  state,  briefly  stated,  was: 
Porter  «  as  a  constable.  Ttiere  was  placed 
in  his  hands  a  possessory  warrant  against 
one  Strickland,  tor  a  dog  claimed  to  be- 
long to  Blllloga.  Porter  summoned  Bil- 
BuKS  CO  go  with  him,  and  they  went  to 
Strickland's  residence.  It  was  after  dark 
whan  tbey  got  to  Strickland's.  Strick- 
land was  sitting  on  his  steps,  and  some 
one  was  with  blm,  bat  Porter  conld  not 
tell  who  it  was.  When  told  that  Porter 
had  a  warrant  for  thedog,  Strickland  said 
Porter  was  not  g^lng  to  get  him.  Porter 
pot  his  hands  on  Strickland,  and  told  blm 
If  be  coald  not  get  the  dog  he  would  take 
him,  (Strickland.)  About  that  time  some 
women  ran  out  screaming,  grubbed  Bil- 
lings, and  carried  blm  off.  Strickland 
Jumped  Dp,  ran  his  band  Into  his  pocket, 
and  commenced  palling  back  Into  the 
bnnse,  dragging  Porter,  and  when  they 
got  to  the  bouse  some  women,  screaming, 
caught  Porter.and  wrenched  his  stick  out 
ot  his  band.  Porter  heard  tbe  blows  of 
the  stick  rattling  on  the  cross  pl«ne  ot  tbe 
door,— the  door  was  too  low  for  It  to  bit 
him.  Just  then  some  one  behind  Porter 
Jer'ied  him  loose  from  Strickland,  and 
immediately  ufterwarde  the  defendant 
catne  between  Porter  and  Strickland  from 
tbe  left.  Porter  did  not  speak  to  him,  nor 
be  to  Porter.  Poi'ter  shot  hltn,  and  he 
slipped  off,  and  Porter  did  not  see  him 
again.  Then  Strickland  started  towards 
Porter,  and  Porter  shot  blm,  not  know- 
ing what  bd  was  going  to  do.  Tie  then 
carried  Strickland  on,  uud  put  him  In  Jail. 
There  was  no  child  near  defendant  or 
Strickland  at  any  time,  and  Porterdid  not 
see  any  child  there  at  all.  There  was  some 
light  In  tbe  bouse.  For  tbe  defense  the  ev- 
idence was  to  tbe  effect  that  Strickland  was 
sitting  nu  his  doorsteps,  and  Mat  Bunkley 
was  with  him.  Porter  and  Billings  came 
up,  and  Porter  said  he  had  come  after  the 
dog.  Strickland  said, "Very  well, Mr. Por^ 
ter."  Porter  said,  "It  Is  stolen  property, 
too."  Strickland  told  him  It  was  not, 
and  Porter  grabbed  hlm>  and  stmek  him 
over  the  bead.  Strickland  pulled  loo^e, 
and  started  In  the  house  to  get  his  bat, 
and  Porter  shot  blm.  When  Porter  told 
Strickland  be  wanted  Strickland  to  go 
with  bim,  Strickland  told  hlm''All  right," 
and  went  In  tbe  bouse  to  get  his  hat. 
After  he  shot  Strickland,  the  defendant, 
who  llred  a  short  distance  from  Strick- 
land's, come  In  to  get  his  little  etafld,  who 
was  there,  and  Porter  shot  blm.  DetUid- 
ant  was  not  there  whan  Porter  came,  and 


waa  not  doing  anything  to  Porter  what 
shot.  He  took  his  child  by  the  hand,  and 
carried  It  borne.  There  are  two  rooms  In 
the  boase.  After  Strickland  was  shot, 
they  took  him  on  to  Jail,  and  out  at  the 
gate  defendant  came  up  and  asked  Porter 
why  Porter  shot  defendant;  saying  he  Just 
went  In  to  get  his  child,  and  Porter  made 
no  reply.  Strickland  asked  Porter  why 
Porter  shot  him,  and  Porter  said  he  did 
not  know  what  Strickland  was  going  to 
do.  Defendant  is  Strickland's  son-ln-Iaw. 
Tbe  above  was  the  testimony  of  Strick- 
land. There  were  other  witnesses  intro- 
duced by  the  defendant,  whose  testimony 
ooiTobnrated  that  of  Strickland  a«  to  de- 
fendant not  having  anything  to  do  With 
obstructing  the  execution  of  the  process, 
as  to  bis  not  being  present  when  Porter 
came  up,  as  to  bis  (defendant's)  coming 
to  get  bis  child,  and  taking  her  away,  etc. 
There  was  some  discrepancy  in  their  testi- 
mony as  to  exactly  what  transpired  be- 
tween Porter  and  Strickland,  but  they  all 
agreed  that  Strickland  did  not  resist.  One 
of  them  testified  that  there  were  several 
women  there,  and  there  was  much  noise 
and  shoving  and  pushing.  Another  teslj* 
fled  positively  that  there  were  no  women 
there  at  all,  and  all  those  who  said  there 
were  had  told  lies.  There  was  testimony 
for  tbedefenseahioeorroboratlngthe  testi- 
mony ot  Strickland  aa  to  what  occurred 
after  the  difficulty  between  Strickland, 
Porter,  and  defendant  at  tbe  gate.  The 
defendant  made  a  statement  to  the  effect 
that  when  he  beard  a  gun  or  pistol  "fired, 
and  a  great  deal  of  noise  up  at  Strick- 
land's, bis  child  being  up  there,  he  went 
there  to  get  It,  and  bring  It  hums;  that 
wbnn  he  got  there  be  found  Porter  and 
Strickland  in  the  botise;  started  to  get  bla 
child,  and  Porter  shot  blm ;  that  he  took 
his  child  by  the  band,  and  carried  it  home; 
that  he  did  not  do  anything  to  Porter, 
was  not  trying  to  do  anything,  or  Intend- 
ing to  do  any  thing  to  blm,  when  Porter 
shot  blm ;  and  that  he  did  not  know  there 
was  any  difficulty  until  he  got  there. 

MeCnrij  A  ProSttt  for  plaintiff  In. error. 
Sylvaana  Morria^  Sol.  Qen.,  pro  tem.,  for 
the  State. 

FebCdbiam.  Judgment  afflrmed. 


(91  Qa.  64) 

BTBBLB  V.  ATI4ANTA  J^AND  IMP.  00. 
(Supreme  Oonrt  ot  Georgia.    Oct  81,  1S82.) 

£XKCUTION— VaUDITT— JUDasiSRT  BT  DBrAtn:.T— 
DISUI3S1.L  OF  Z<BVT  AJ  TO  C0I»rSlIDA2IT —  Et- 

rsoT  ON  Sdhbtt. 

1.  To  the  levy  of  an  exeentlmt  Usned  from 
a  Judgment  against  several  defendants,  alleged 
In  the  petition  npon  which  the  Judgment  was 
rendeilea  to  be  joint  promisors  In  the  contract 
SQed  npon,  illegality  will  not  lie  in  favor  of  one 
of  them  upon  the  ground  that  the  contract 
shows  upon  its  face  that  he  was  merely  a  sure- 
ty, and  that  the  Judgment  was  not  rendered 
against  him  as  sncti,  where  It  appears  that  he 
was  duly  served  and  made  no  defease  to  the 
action. 

'Z.  It  is  not  a  good  ground  of  illegality  that 
a  lev7  npon  the  property  of  another  d^ndant 
in  the  judgment  was  dlsmisaed  by  the  plaintiiK 
without  an  order  tA  court,  and  the  exeeatton 
afterwards  levied        the  pn^m^  of  the  affi^ 
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«nt  DlBmiaring  the  lavy  dismtawd  th*  cum, 
and  anr  plaintiff  mar  dbmin  hla  eaw  In  vaeap 

tioiL    Code,  I  8447. 

S.  The  dismissal  of  a  1BT7  on  the  lands  of 
tb«  principal  is  no  xronnd  for  fllegalitr  on  the 
^ri  of  a  inrety.    Manrjr  t.  Biero^d,  67  Ga. 

(S^boa  tar  the  Oonrt) 

Error  from  aoperlor  court,  Falton  eonn- 

:  M.  J.  Clareb,  Jndffe. 

Action  by  tbe  Atlanta  Land  Improve- 
ment Company  aKalnst  A.  B.  Steele  and 
others.  PlalntifT  bad  JudKinent,  and  to 
the  execution  levied  on  hia  property  de- 
fendant Steele  interposed  an  affidavit  of 
Ul^ality.  and  on  tbeJndgmeDtsastalnlD^ 
a  demurrer  thereto  be  brings  error.  At- 
Armed. 

Tbe followlngr  Is  tbe  official  report: 
A  fl.  A.  Id  favor  of  tbe  Atlanta  Land 
Improvement  Company  affalnst  J.  P.  Har- 
rison, W.  B.  Lowe,  A.  B.  Steele,  and  G.  V. 
Qrees  was  first  levied  on  a  city  lot  In  At- 
lanta as  the  property  nf  Qress.  December 
8,  1890.  This  levy  was  dismissed  by  plain- 
tiff's attomeya  on  February  2, 1H92.  Vhe 
execution  was  on  February  2,  ISSI.was 
levied  un  three  lots  of  land  In  the  city  of 
Atlanta,  one  of  them  fronting  on  the 
boulevard,  as  the  property  of  Steele. 
Steele  Interposed  au  affidavit  of  Illegality, 
which  was  demurred  to.  The  demnrrer 
iras  sustained,  aad  to  this  he  excepts. 
The  grounds  of  lU^ality  wore:  (1)  There 
was  no  legal  Judgment  rendered  upon  tbe 
suit  of  the  Atlanta  Land  Improvement 
Company  at^alnat  him  In  the  ease,  as  a 
foundation  for  tbelssulng  of  the  6.  fa.,  the 
S.  fa.  having  Issued  from  a  judgment  ren- 
dered by  the  court  In  a  suit  founded  upon 
a  contract,  which  was  not  an  uncondi- 
tional contract  In  writing.  (2)  The  Judg- 
ment from  which  tbe  0.  A.  Issued  was 
unauthorized  by  law,  and  Is  Illegal,  in 
that  it  was  rendered  upon  a  suit  foanded 
on  a  written  contract  set  forth  In  the  dec- 
laration, which  contract,  upon  Its  face, 
shows  that  deponent  wan  only  a  surety ; 
and  In  said  suit  process  was  not  sued  out 
against  deponent  as  surety,  nor  was  said 
Judgment  rendered  or  entered  up  against 
deponent  as  surety.  (8)  Because  aali  0. 
fa.  had  previously  been  levied  on  certain 
property  as  the  property  of  Qress,  and  to 
such  levy  Oress  had  Interposed  an  affi- 
davit of  Illegality,  which  bad  been  re- 
turned to  the  March  term,  lifdl,  of  said 
court,  and  filed  In  said  court  no  the  19th 
of  December  1890.  and  the  tt.  fit.  wa9  after, 
wards  on  February  if,  1S91,  in  varatlon, 
without  any  order  of  court  or  of  the  Judge 
thereof,  withdrawn  from  said  court  and 
levied  as  aforesaid,  contrary  to  law  and 
the  rule  of  court.  (4)  Because  deponent 
was  a  mere  surety  for  Oress  on  tbe  con- 
tract sued  on,  and  upon  which  the  Judg- 
ment was  rendered,  and  after  plaintiff 
had  obtained  Judgment  against  defend- 
ants in  said  suit,  and  had  levied  on  tbe 
property  of  Gress,  and  to  aald  levy  Gress 
bad  Interposed  an  affidavit  of  Illegality, 
which  had  been  duly  returned  to  court  on 
December  19,  1890,  plaintiff  afterwards, 
on  February  2,  1891,  In  vacation,  dis- 
missed said  levy,  and  without  an  order 
of  the  coort  or  ot  the  Judge  thereof  with- 
draw the  e.  ilk.  and  bad  the  same  levied 


ae  aforesaid,  which  action  of  plaintiff 
avoids  tbe  II.  A.  aa  tn  deponent.  (5)  Be- 
cause tbe  levy  Is  excessive,  the  boulevard 
lot  alone  being  worth  largely  more  than 
the  amount  of  the  0.  fa. 

The  demurrer  was  upon  the  following 
groDUds:  il)  Because  each  of  tbe  grounds 
of  illegality  la  wholly  Insufficient  in  law, 
and  should  bedlBmlssed;  (2)  because  tbe 
matters  alleged  In  the  first  and  second 
grottuds  of  the  affidavit  are  matters 
which.  If  true,  were  matters  to  be  pleaded 
as  defenses  to  tbe  rendition  of  the  judg- 
ment, and  are  not  good  as  grounds  of 
illegality  to  tbe  execution ;  (3)  because 
the  matters  set  up  in  said  first  and  sec- 
ond grounds  are,  as  appears  by  the  record 
In  this  case,  res  atfjaaleata  against  de> 
fendantln  fl.  A.;  (4)  because  the  facts  set 
forth  In  tbe  8d,  4th,  and  5th  grounds  of 
the  affidavit,  If  true,  do  not  siiow  any  ille- 
gality in  the  execution  or  the  manner  of 
the  proceeding. 

The  original  declaration  alleged  that 
James  P.  Hnrrlson,  W.  B.  Lowe,  and  A. 
B.  Steele,  of  Fulton  county,  and  6.  V. 
Gress,  of  Dodge  eonaty,  were  indebted 
to  petitioner  in  tbe  sum  of  93,9ff9,  besides 
Interest  from  November  1,  1886,  at  6  per 
cent,  per  annum,  on  the  following  writ- 
ten order  or  acceptance,  drawn  ^y  Jnmee 
P.  Harrison  on  G.  V.  Gress,  and  duly  ac- 
cepted by  him,  and  upon  whlcb  I<owe  and 
Bteele  had  bcwome  Joint  promisors  and 
acceptors,  at  the  time  of  the  making  of 
the  same,  with  Gress :  "  Dubois,  Ga.,  J  one 
18,  188.'».  Mr.  G.  V.  Gress,  Dubois,  Ga.— 
Dear  Sir:  You  will  please  deliver  to  At- 
lanta Land  Improvement  Company  for  J. 
S.  Rosenthal,  within  eighteen  months 
from  date,  (the  18th  day  of  June,  1885, 1 
f6,000  worth  of  lumber,  at  anch  times  and 
of  such  dimensions  as  said  company  may 
order;  that  Is  to  say,  one  third,  or  two 
thousand  dollars  worth  of  lumber,  to  t>e 
delivered  within  six  months  from  date, 
and  one  third  within  the  next  six  months, 
or  within  twelve  months  from  date,  and 
the  remaining  one  third  within  the  next 
six  months,  or  within  eighteen  monthR 
from  date.  One  third  of  said  lumber  to 
be  delivered  as  aforeaaid  each  six  months, 
and  the  entire  amount  within  elghtenn 
months  from  .lune  18, 18X5.  I  agree  to 
pay  the  Interest  at  tbe  rate  of  six  percent, 
per  annum  In  lumber  on  tbe  above  order 
until  paid,  which  amount  of  Interest  G.  V. 
Qreas  will  pay  In  lumber  on  the  last  pay. 
meat  calculating  the  Intereat  as  upon 
notes.  Charge  the  lumber  to  my  account 
as  delivered,  and  furnish  me  dupllcute 
bills  of  same.  [Sigaed]  Jas.  P.  Harki- 
soN."  "1  hereby  accept  the  above  order, 
and  agree  to  furnish  tbe  lumber  to  At- 
lanta Lnnd  Improvement  Company  for  J. 
S.  Rosenthal,  as  above  directed,  and  to 
look  to  James  P.  Harrlaon  tor  payment. 
[Signed]  G.  Y.  Gbbss."  "Atlanta.  Ga., 
June  18,  1885.  We  hereby  guaranty  ,  un- 
to the  Atlanta  Laud  Improvement  Com- 
pany the  (nlflllment  of  said  lumber  or- 
der accepted  by  G.  V.  Oress.  Witness 
our  hands  and  seals  this  the  18th  of 
Jnne.  1885.  [Signed]  W.  B.  Lowe.  A. 
B.  Stkblb."  "I  guaranty  that  the  lom- 
ber  provided  for  in  the  fofegolng  order 
will  be  delivered  In  Atlanta  at  lU  atarni- 


Digitized  by 


Google 


<3a.) 


WRIGHT  V.  STATE. 


259 


ard  market  price  for  atmllar  material, 
[msned]  Jas.  P.  Harrison."  Said  Har- 
riaon  has  also  become  a  Joint  promisor 
and  acceptor  thereoD  by  the  ondertaklDg 
JOBt  above  written.  Petlttooer  la  now 
the  foil  legal  and  eqaltable  owner  and 
beneficiary  of  the  above  contract*  order, 
and  aKreemeot.  From  time  to  time  from 
Jane  18, 1885,  to  December  18, 1886.  It  or- 
dered said  lumber  from  Grees,  In  the  man- 
ner and  to  the  several  amnnnlH  and  with- 
in tbe  eerernl  periods  specified  and  set 
forth  In  said  contract,  and  after  the  time 
fixed  for  Us  complete  performance  It  has 
re{>eatedl7  ordereil  the  lumber  called  for 
thereby  from  Oress;  bnt  during  all  said 
period  Grese  has  only  furnished  petitioner 
$2,409.35  worth  of  lumber,  and  has  recent- 
ly failed  and  refused  to  furnish  any  more 
lamber  under  the  contract*  and  all  of  de- 
fendants fall  and  refuse  to  carry  out  said 
contract  or  to  pay  to  petitioner  tbe  snms 
due  on  the  order.  Petitioner  has  attached 
hereto  an  account  or  bill  of  particulars, 
having  all  tbe  amounts  of  lumber  paid 
under  said  order,  with  their  price  and  the 
times  when  paid,  and  crediting  the  same 
at  the  several  dates  of  payment  or  the 
amonota  due  on  accepted  order*  and 
showing  tbe  amount  now  due  thereon. 
Process  was  prayed  against  Harrison* 
Xx>we,  Steele,  and  Grees,  and  they  were 
served. 

Caadler  A  Thomaont  lor  plaintiff  In  er- 
ror. Calboan,  Kitig  A  Spaldlagt  for  de- 
fendant Id  error. 

Pbb  CuaiAU.  Judgment  affirmed. 


(U  Oa.  80) 

WBIGHT  V.  STATE. 
(Sopreme  Court  of  Geort^a.    Nov.  4,  1892.) 
Btjhsuat  —  WaiOHT  and  SurriciB:«CT  or  Bvi- 

IUQIO»— New  TRUI.  —  ITBin.T-DlSOOVIBBD  Bvi> 

lunTosL 

1.  Tbe  erldence  warranted  the  verdict 

2.  Where  the  newly-discovered  evidence  re- 
lates to  the  Insanity  or  the  accused  at  the  time 
of  the  commission  of  the  offense,  tbe  opinion  of 
a  witness  who  la  not  an  expert  is  not  evidence* 
without  the  facta  upon  i^oi  It  Is  predicated. 

(SyUabuB  hr  (he  Oourt.) 

Error  from  superior  court,  Walton  coun- 
ty ;N.  L.  Hdtcuinb*  Jndge. 

Will  Wright  was  convicted  of  burglary. 
A  motion  for  a  new  trial  was  overruled* 
and  be  brings  error.  Affirmed. 

The  following  Is  the  official  report: 

Tbe  grounds  of  the  motion  are  that  the 
verdict  Is  contrary  to  law  and  unsupport- 
ed by  the  evldenee,  and  that  It  Is  contrary 
to  the  charge  of  the  court*  to  tbe  effect 
tbat,  if  the  jury  believed  from  tbe  evi- 
dence that  thedefendant  aceonnted  for  the 
poeaessloD  of  the  ring  In  a  manner  exvlud< 
Ing  the  Idea  that  he  stole  It,  they  should 
not  convict  him.  Counsel  insists  that  not 
a  word  of  evidence  was  produced  to  the 
Jary  to  dispute  tbe  defendant's  statement 
-that  be  found  the  ring  in  front  of  Dr. 
Glbbs*,  and  that  Olbbs^  boy  claimed  the 
ring  when  found.  At  the  trial  Miss  Haw- 
kins testified  that  her  mother's  house  was 
brol^en  open  last  year  by  breaking  a  pane 
of  glass  In  the  store-room  window,  and 
tfaeo  a  nail  was  pushed  up.  and  the  win- 


dow raised.  She  knew  tbe  window  was 
fastened.  Nobody  saw  tbe  bouse  entered. 
A  dollar  audi flfty-flve  cents  in  money  and 
a  gold  ring  worth  two  or  three  dollars 
were  missed  after  the  breaking.  The 
money  was  bms,  and  tbe  ring  was  Ray 
Hawkins*.  The  hunse  was  entered  In  tbe 
daytime.  The  ring  was  In  tbehouae.  She 
did  not  see  It  that  morning,  bnt  bad  seen 
it  the  evening  before.  The  defendant  was 
not  far  from  the  honse  tbatmornlng when 
they  left  borne.  He  was  sitting  on  the 
fence  by  the  road.  They  left  borne  soon. 
In  tbe  morning,  after  they  had  fastened 
up  the  bouse.  When  they  went  back,  the 
window  was  not  up,  but  the  nail  was 
broken.  Witness  had  not  seen  the  money 
that  morning.  Tfaey  saw' this  boy  on  the 
fence  as  they  went  off.  They  recovered 
tbe  ring  from  her  cousin.  Will  Knox.  One 
Malcom  testified  that  be  was  present 
when  Knox  got  the  ring  referred  to  from 
the  defendant;  did  not  remember  Just 
when  it  was*  but  It  was  after  the  time 
Mrs.  Hawkins'  house  was  said  to  have 
been  broken  open ;  did  not  know  where  he 
got  the  ring.  The  defendant  stated: 
"That  morning  that  Mr.  Knox  saw  me  I 
was  going  to  Mrs.  I4asle  Garrett's,  aftet 
some  powder  and  some  flour*  and  I  went 
across  to  Mr.  Tom  Olbbs*.  and  be  said 
that  was  bis  ring,  and  Mr.  Knox  saw  me, 
and  he  told  me  that  I  had  to  give  up  that 
ring,  and  I  told  him  that  I  had  found  It 
down  by  the  side  of  the  house,  and  he  said 
I  had  to  get  the  money,  and  I  told  him 
that  I  did  not  know  anything  about  It. 
Then  I  went  over  to  Mrs.  Garrett's,  and 
got  the  money.  He  told  me  that  If  I  did 
not  got  It  up  be  would  kill  me."  In  rebut- 
tal Malcom  testified:  "1  was  present 
when  Knox  bad  this  talk  with  the  defend- 
ant. Knox  told  blm  If  be  would  own  up 
It  would  be  lighter  on  him,  and  tbe  boy 
owned  It  up.  Ue  gave  Knox  the  ring,  and 
said  he  got  It  out  of  Mrs.  Hawkins' 
house.  He  did  nut  tell  how  he  got  In. 
Knox  did  not  tell  him  that  be  would  kill 
blm;  I  would  have  heard  It  if  It  had  oc- 
curred. I  was  In  the  back  end  of  the  store 
when  this  paaHed,  and  heard  everything 
that  occurred.  He  said  that  he  got  tbe 
ring  out  of  the  house.  He  knew  from 
what  I  had  told  blm  that  tbe  bouse  bad 
been  broken  open,  and  I  told  him  it  would 
be  better  If  he  would  bring  up  the  things. 
I  asked  him  If  he  didn't  break  In,  and  he 
said  'Yes.'  I  then  told  him  it  would  be 
better  for  him  to  bring  up  the  things.  He 
had  stated  that  he  had  broken  In  before  I 
told  falm  It  would  be  better  lor  him  to 
bring  the  money  also.  Be  brought  the 
money  back.  I  don't  remember  how 
much  there  was  of  It.  I  don't  know 
whether  the  bny  knew  when  we  took  him 
back  there  what  we  wanted  with  him, 
or  not.  The  first  thing  that  was  said, 
we  asked  him  If  he  didn't  break  In  that 
house,  and  he  said  that  be  did.  We  then 
told  blm  to  bring  up  the  things  he  had 
stolen.  He  said  that  he  had  taken  the 
ring  and  the  money.  I  did  not  first  tell 
blm  that  a  ring  and  some  money  had  been 
stolen.  I  told  blm  to  bring  back  tbe 
things.  We  did  take  blm  back  by  himself, 
bat  we  did  not  tell  him  tbat  this  house 
had  been  robbed.  I  asked  him  If  he  didn't 
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break  In  the  bonse.  He  did  not  tell  me 
what  he  broke  In  for,  and  I  dldn*t  auk 
bim;  he  Jaut  told  what  bd  took.  That 
was  after  I  told  blm  It  woald  be  lighter 
on  bim.  The  flrst  thins  we  did  waa  to 
aak  bim  to  nwn  op  abont  bnaklng  In 
that  boose.  I  don't  know  wbnther  be 
berame  alarmed  or  not.  I  did  not  know 
that  be  had  broken  In  tbe  house,  bot  I 
knew  that  be  waa  close  around.  I  told 
him  tbe  best  thing  was  to  own  ap.** 
There  Is  also  a  ground  of  alleged  newly- 
dlBcovered  evidence  contained  In  theeffl- 
davlt  of  Ellen  Wright,  "who  on  oath 
aaya  abe  knows  Will  wrlgbt,  and  that  he 
at  tba  time  la  deranged  In  mind  and  la  a 
eraiy  lunatic,  and  that  abe  remembers 
that  at  the  time  the  houae  of  Mrs.  Lon 
Hawkins  was  broken  open  he  waa  In  one 
nf  his  crasy  conditions,  and  waa  not 
reaponalble  lor  hia  actions. "  The  defend- 
ant'a  counsel  made  affidavit  that,. while 
he  bad  sume  Information  as  to  tbe  insani- 
ty of  the  defendant,  he  did  not  know  until 
after  the  trial  that  be  coold  prove  tbe 
Insanity  of  the  boy«  Will,  at  the  time  the 
bnrglary  waa  committed,  and  that  he 
had  used  doe  diligence  to  obtain  the  said 
proof. 

E.S.  V.  BriuoU  (or  plaintiff  In  error. 
R.  B,  RusaelU  Sol.  Gen.,  and  Barrlson  A 
Peeples,  lor  tbe  &tate. 

Fbe  Ccbuu.  Jodgment  afflrmed. 


(n  Oft.  66) 

WhTON  OOTINTX  t.  PHILLIPS  et  aL 
(Snpreme  Oonrt  of  Georgia.    Nor.  4^  1882.) 

Niw  TsuL— Gbodndb— Affidatitb  or  Jubobs  to 

BusTiiK  Verdict. 

1.  The  refusal  of  the  court  to  bare  a  tot^ 
diet,  reodered  at  a  previous  trial,  and  which  had 
been  set  aside,  covered  or  in  some  way  con- 
cealed from  the  jury,  is  not  cause  for  a  new 
trial  when  It  appears  hj  the  affidavits  of  nine 
of  the  Jurors  that  tbe  jury  did  not  know  what 
the  former  verdict  was,  and  did  not  read  or  ex- 
amine it  until  they  had  made  their  verdict  on 
the  preseut  trial,  and  that  this  verdict  was 
based  on  the  evideoce  in  the  case,  especially 
when  the  oonrt  charged  tbe  jury  to  pay  no  re- 
gard to  the  verdict  formerly  rendered,  nor  to  al- 
low the  same  to  have  any  effect  on  their  delib- 
erations in  the  case,  but  to  try  the  case  as  If  It 
had  never  been  tried  before.  Rallwav  Co.  v. 
Dooiey.  12  S.  E.  Rep.  923,  86  Qa.  294. 

2.  According  to  repeated  ruUnga  of  this 
court,  the  affidavits  of  jurors  may  be  taken  to 
BUHtain,  but  not  to  impeach,  their  verdict.  Such 
affidavits  mav  be  received  after  a  motion  for  a 
□ew  trial  had  been  argued,  and  while  the  court 
is  reserving  its  decision  thereon,  full  opportuni- 
ty being  sllowed  the  party  against  whom  the 
verdict  was  rendered  to  procure  and  file  coun- 
ter affidavits,  if  desired. 

8.  A  second  verdict  having  been  rendered 
for  the  plaintiff,  and  the  evidence  being  suffi- 
cient to  support  it,  although  the  trial  judee  may 
have  entertained  the  opinion  chat  he  had  no 
legal  right  to  disturb  It,  his  judgment  refusinr 
a  new  trial  wIU  not  be  reversed. 

4.  The  remaining  asBlgnments  of  error,  hav- 
ing been  covered  by  the  rulings  of  this  court  In 
the  case  of  Fulton  Co.  v.  Amorous,  16  8.  B. 
Bep.  201,  (decided  at  last  term,)  were  aban- 
doned by  the  plaiutiff  in  oror,  and  need  not, 
therefore,  be  oiscusBed. 
(ByllahuB  by  tbe  Court) 

Error  from  city  court  of  Atlanta;  T.  P. 

WnTMOBBLAKO,  JudgO. 


Action  by  A.  C.  Phillips  and  another 
against  Fulton  county  to  recover  the 
value  of  certain  land,  and  for  damages. 
Verdict  for  plaintiffs,  k  motion  fora  new 
trial  waa  overruled,  and  defendant  brings 
error.  AflBrmed. 
The  following  la  tbe  official  report : 
Mrs.  Phillips  and  MlaaCnnnlugham  soed 
Faltun  county  to  recover  tbe  value  of  cer- 
tain land,  and  for  damages  which  they  al- 
leged they  sustained  because  of  things 
done  by  defendant  In  widening  a  public 
road.  They  obtained  a  verdict  for  $833.81 
upon  tbe  second  trial  of  the  case,  tbe  flmt 
trial  having  resulted  In  a  verdict  for  them 
for  9675.  Defendant  moved  for  anew  trial, 
and,  on  April  20, 1892,  tbe  motion  was  ar- 
gued, and  decision  thereon  was  reserved. 
Pending  the  consideration  of  the  motion, 
on  June  4, 1892,  plaintiffs*  counsel  submit- 
ted to  tbe  court  affidavits  of  nine  of  the 
Jurors  who  had  tried  the  cause,  and  of  one 
of  plaintiffs*  eoonsel,  bearing  upon  one  of 
the  grounds  of  tbe  motion  for  new  trial, 
as  will  hereafter  appear.  On  receiving 
these  affidavits,  the  court  notified  defend- 
ant's counsel,  and  suggested  to  said  cunn- 
sel  that  he  might  obtain  affidavits  of  tbe 
jurors,  If  he  wished,  but  this  he  declined 
to  do,  and  objected  to  the  conslderatloa 
of  tbe  affidavits  mentioned, on  tbe  gronnd 
that  the  bearing  bad  already  been  bad, 
and  that  the  affidavits  were  Inadmissible 
at  that  stage  of  tbe  cause.  Tbe  court 
overruled  the  objection,  and  entered  on 
the  affidavits  that  they  were  submitted  to 
him  on  the  hearing  of  the  motion.  The 
court  also  overruled  the  motion  for  new 
trial.  Defendantexcepts  to  theoverruUng 
of  the  motion,  and  to  the  conslderatloa  of 
the  affidavits  by  tbe  court,  and  farther  as- 
signs as  error  tbe  decision  of  the  court  that 
he  had  no  leigal  right  to  disturb  the  ver- 
dict simply  because  there  was  no  evidence 
to  support  It,  and  it  was  a  second  ver- 
dict; and  says  that  at  least  the  Judge  bad 
tbe  right  to  exercise  a  aoond  discretion  In 
granting  the  motion,  and  that  such  dis- 
cretion should  bare  been  exercised.  The 
motion,  contained  tbe  general  grounds 
that  the  verdict  waa  contrary  to  law, 
evidence,  etc.,  and  the  ground  that  It  was 
excessive,  and  evidenced  bias  and  prejudice 
on  the  part  of  tbe  Jury.  Also  that  tbe 
court  erred  in  refusing  to  charge  the  fol- 
lowing written  request:  yoo  believe 
from  the  evidence  that  at  the  October  sea- 
slon,  1889,  of  the  board  of  county  commis- 
sioners an  order  was  passed  as  follows: 
'On  a  petition  for  an  order  widening  tbe 
HapevUle  road  from  twenty  to  thlrly  feet 
from  the  Jonesboro  road  above  Rough 
and  Ready  to  East  point.  It  appearing 
that  the  road  commissioners,  to  whom  the 
same  was  referred,  have  recommended  said 
cbtinge;  and  It  further  appearing  tbat  no- 
tice thereof  has  been  published  as  required 
by  law,  and  no  objection  made:  It  Is  or- 
dered that  said  change  be  granted,  pro- 
vided there  be  no  expense  to  Fulton  cunn- 
ty  for  right  of  way  or  for  opening  the 
same,*— aoch  an  order  would  only  aotbnr- 
ise  the  widening  of  the  road  from  what  It 
then  was  for  a  distance  of  ten  feet,  and  if 
It  was  widened  to  a  greater  width  tbe 
county  would  not  be  liable  for  a  widening 
of  more  than  ten  feet.*  Because  defend. 
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ant'fi  coonsel  faartDR  requested  the  court, 
Id  the  hearing  of  plalDtlffe'couDsel,  but  not 
cS  the  lory,  that  a  former  verdict  In  the 
cane  In  favor  of  plaintiffs  for  9875,  which 
had  been  set  aside,  uilght  be  covered  or  In 
some  way  coDcealed  from  the  Jury,  the 
court  referred  the  request  tu  plaintiff^' 
counsel,  who  objected,  and  the  court  then 
reused  to  order  the  former  verdict  covered 
over  orconcealed.andlt  was  tally  exposed 
to  tlie  lory.  This  la  allesed  to  have  been 
erroneona,  untwltfaatandlng  the  coort  aft- 
erwards charged  as  follows:  "Yon  will 
percelTe,  gentlemen,  byezainlDlng  the  dec- 
laration, that  there  Is  a  verdict  and  a 
Judgment  upon  it  by  a  Jury  that  tried  the 
case  formerly.  Yon  are  to  pay  no  regard 
.to  that  verdkC  and  Judgment.  It  is  to 
have  no  effect  npon  yonr  dellberatlous  In 
this  case.  Jon  are  to  try  It  Juet  aa  If  the 
eaaehad  never  been  tried  before."  Becaase 
the  court  erred  In  charging:  **B  you  be- 
lieve from  the  evidence  that  the  plaintiffs 
were  the  ownera  and  In  possession  of  the 
land  described  In  this  declaration,  and  de- 
fendant, in  the  manner  alleged,  took  the 
atrip  deacrlbedt  or  any  part  thereof,  and 
appropriated  theeameforpobUc  purposea, 
sncb  88  wldeninR  the  road,  the  platntlffk 
wonld  beentltledloreeoverun  this  branch 
of  the  caae  such  aum  as  the  evidence  shows 
waa  the  actual  market  value  of  the  land 
BO  taken;  and  tblswould  be  trnenotwith> 
standing  the  defendant  granted  the  or^er 
to  take  said  property  and  widen  said 
road  on  the  condition  that  It  should  be 
done  without  expense  to  the  county,  nn- 
leea  you  find  that  the  plaintiffs  had  notice 
of  tbe  existence  of  such  conditional  order 
before  the  work  was  done.  The  mere  rec- 
ord of  said  order  on  the  minutes  of  the 
county  commlBHioneTB  wonld  not  be  no- 
tice." Tbe  affidavits  of  the  Jurora  men- 
tioned above  were  to  the  etfetiC  that  they 
did  not  know  what  tbe  former  verdict 
waa,  and  did  not  read  It  until  they  had 
made  their  verdict,  which  verdict  waa 
baaed  on  the  evidence  In  the  case;  that 
tbe  former  verdict  was  not  examined  by 
tbe  Jury  until  the  verdict  on  the  last  trial 
had  been  made,  etc.  The  affidavit  of  tbe 
counsel  was  to  the  effect  that  the  Jurors 
whose  namea  wereaigned  to  the  affidavits 
were  tbe  only  ones  who  served  on  thejnry 
who  could  be  found,  with  the  exception  of 
one  Fechter,  who  was  a  German  ot  consid- 
erable age,  and  who  could  not  speak  and 
understand  English  sufficiently  to  get  a 
thought  Into  his  bead;  that  Fechter's 
memory  was  bad,  and  lie  said  be  remein- 
bmed  scarcely  anything  about  the  case, 
and  refused  to  sign  the  affidavits,  etc. 
In  bis  order  overruling  the  motion  for 
new  trial  the  court  below  statcH:  "If  the 
denlelon  In  the  Dooley  Case,  12  S.  H.  Bep. 
923,  86,  Qa.  294,  bad  been  before  me  on  the 
trial,  I  sfaonld  have  adopted  the  sugges- 
tloo  made  therein  as  to  tbe  verdict  In  a 
tormertiial;  but  tbe  case  wasnot  present- 
ed, and  when  the  reqarat  waa  made  by  tbe 
eoonsel  of  the  defendant,  to  cover  or  In 
aome  way  conceal  tbe  verdict,  I  did  not 
think  that  I  bad  tbe  right  to  mutilate  or 
In  any  way  conceal  any  part  of  tbe  plead- 
lags  or  record  In  the  ease,  without  tbe 
eonveiit  ot  tbe  parties  to  the  anit,  and 
thoDSbt  tbe  ooly  tblng  the  court  could  do 


would  be  to  caution  the  Jury  a^ralnst  be- 
ing influenced  In  any  way  by  the  verdict, 
which  waedone  Id  tbecharrge.  Thesecond 
verdict  Is  larger  than  theflrat  by  over  fl60. 
I  hardly  think  the  Jury  were  Influenced  in 
tfaeir  finding  by  the  other  verdict.  Some 
of  them  state  lu  affidavits  that  the  Jurj 
did  not  see  the  first  verdict  until  after  the 
one  in  question  was  agreed  on,  writtek 
out,  and  signed  by  the  foreman.  As  this 
la  the  second  verdlctfor  the  plaintiffs,  and 
the  evidence  la  sufficient  to  aupportit,  X  do 
not  think  I  bave  tbe  legal  right  to  disturb 
It, and  the  motion  for  new  trial  Is  diluted." 
Elllen  V.  Slstrunk.  7  Oa.  295,  body  of  opin- 
ion. In  the  bill  nf  exceptions  ft  Is  alleged 
thatdefendant'a  counsel, In  maklugthe  re- 
quest  that  the  former  verdict  be  canceled 
stated  to  tbe  court  the  anbstance  ot  the 
decision  made  in  the  Dooley  Caae,  and  that 
It  had  been  made  by  theauprome  court,  but 
oould  not  remember  the  case,  and  proposed 
to  get  the  decision,  and  show  It  to  the 
court,  but  thecnnrt  declined  to  allow  the 
counsel  time  to  hunt  It  up. 

W.  S.  Thomson,  for  plaintiff  in  error. 
Arao/d  £AraoW,toT  defendanta  In  error. 

PhCdbiam.  Judgment  afflrmad. 


ETCHBBRO  r.  70N  KAL8TEIN. 
OSivrenie  Court  of  Oemr^   Nov.  4^  1892.) 
UsDHT— SurriciBKOT  OF  BvtDBiroa. 
Tbe  verdict  being  amply  snstaiDed  by  the 
erideDce,  and  there  bains  no  qneBtion  of  law  In- 
volved, this  court  will  not  interfere  with  tbe  dis- 
cretion of  the  trial  oonrt  In  refosing  to  set  aside 
a  second  verdict  In  plalntUTa  favor. 
(Syllabiu  by  the  CourU 

Error  from  superior  court,  Fulton  coun- 
ty; M.  J.  Glakkr,  Judge. 

Action  by  Mrs.  William  Von  Kalstein 
against  Mrs.  Caroline  Etcbberg  to  recover 
money  alleged  tu  have  been  paid  aa  usury. 
Judgment  was  entered  In  favor  of  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

The  foUowlntf  Is  the  official  report: 

Mrs.  Von  Kalstein  sued  Mrs.  Elebberg 
to  recover  t98  alleged  to  have  been  usunr 
paid.  The  suit  was  bronght  In  June,  1881. 
Two  verdicts  were  obtained  by  plaintiff, 
each  for  tbe  principal  amount  aued  for 
with  Interest,  and  the  motion  for  new 
trial  made  by  defendant  after  the  rendi- 
tion of  the  last  verdict  was  overruled,  to 
which  she  excepts.  The  groonda  ot  tbe 
motion  Inalated  npon  are  that  the  verdict 
la  contrary  to  evidence  and  without  any 
evidence  to  aupport  It;  decidedly  and 
strongly  against  tbe  weight  of  evidence; 
and  because  the  verdict  Is  contrary  to  law. 
Upon  tbe  trial  only  one  witness  tustlfled 
for  the  plaintiff.  His .  testimony  was:  **I 
reprraented  the  plaintiff  In  tbe  payment  of 
the  money  out  of  wbleh  this  suit  uroae. 
Called  at  defendant's  house  several  tlmea» 
and  had  converRatlon  about  the  matter 
with  her  and  her  husband.  Told  tbem 
that  plaintiff  had  said  to  me  that  defend- 
ant had  only  loaned  her  $227,  namely,  by 
paying  to  Boaser  fl47,  and  McMillan  ft 
Snow  $80,  on  November  37. 1880.  Neither 
dpfendant  norberbuaband  made  any  claim 
at  thattlmeforany  otbar  sums  advanced. 
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The  reason  they  nrged  tor  charging  so 
larffe  a  snm  ot  money  was  that  they  had 
pat  tbemeelTeB  to  Id  convenience  to  get  the 
money,  and  had  Bold  a  piece  of  property 
lor  less  money  than  they  otherwise  would 
have  done.  I  paid  them  $325,  and,  al- 
though they  claimed  tbata  larger  amount 
wae  due  them,  they  Anally  agreed  to  ae- 
eept  same,  and  turned  over  to  me  the  bond 
for  title  which  had  been  given  them  to  se- 
cure loan.  T  knew  nothing  as  to  the 
amoont  of  money  loaned,  nor  of  any  pre- 
vious transaction,  nor  as  to  there  being 
any  usury  In  tbe  transaction.  Only  one 
witness  testlfled  for  defendant,  the  bos- 
band  of  defendant.  His  testimony  was: 
He  transacted  all  the  business  connected 
with  this  eolt.  Plaintift  asked  for  n  loan, 
and  accordingly,  on  November  27.  1880,  he 

Said  for  herto  McMillan  &  Snow$71.76.  to 
OBser  9148.50,  to  Weil  95.  and  gave  plain- 
tiff f  50.  Several  days  after,  un  November 
80,  1888,  gave  her  $60  more.  Also  had 
to  pay  Weil  $16  more,  which  the  latter 
claimed  was  doe,  but  which  witness  did 
not  know  about,  making  a  total  sum  ad- 
vanced plaintiff  of  $^.25,  to  secure  pay- 
ment of  which  she  transferred  to  defend- 
anta  bond  fortltle.  Sometime  thereafter, 
■  plain  tiff,  having  anopportnnity  to  seli  tbe 
property  covered  by  tbe  bond,  sent  some 
one,  possibly  Arnold,  the  witness  who  tes- 
tified for  plaintiff,  to  pay  back  9326  of  the 
amonnt  borrowed,  and.  npon  urgent  en- 
treaties of  plaintiff,  defendant  let  her  have 
the  bond.  Not  only  was  there  not  a  cent 
of  interest  charged,  but  platntlff  had  not 
paid  back  the  full  amount  borrowed,  and 
still  owes  defendant  925  on  account  of 
money  loaned.  All  of  the  different  sums 
advanced  were  given  either  to  plaintiff, 
her  husband,  or  some  one  for  her,  and  no 
one  else  was  In  any  way  connected  with 
the  transaction,  but  no  receipt  was  takra 
from  any  one  for  the  additional  amounts. 
Witness  had  no  conversation  with  any 
one  else  regarding  this  loan,  and  neittier 
before  nor  after  the  9325  was  paid  did  be 
have  any  conversation  Wltb  Idr.  Arnold. 
At  no  time  before  this  suit  was  brought 
had  plaintiff's  husband  set  up  any  claim 
of  nsnry,  and  at  tbe  time  the  money  was 
paid  back  nothing  was  said  relating  to 
any  statements  for  plaintiff  to  the  effect 
that  she  owed  but  $227  nod  the  balance 
was  usnry.  The  witness  was  asked  II  he 
had  not  at  the  former  trial  testified  that 
the  amount  loaned  plaintiff  was  9875.  and 
answered  that  It  was  so  long  ago  he  could 
not  remember.  He  was  asked  If  he  hud 
not  testified  at  the  former  trial  that  wben 
money  was  paid  back  he  had  said  that  if 
there  was  anything  over  he  would  apply 
it  to  an  old  debt  He  answered  that  he 
had  not  so  tratlfied.  He  was  asked  it  be 
had  not  testified  that  the  reason  heeharged 
so  moch  Interest  was  because  he  was  put 
to  great  Inconvenience,  and  had  to  sell 
property  below  Its  value  to  raise  the 
money,  and  answered  be  had  not  so  testi- 
fied. He  did  not  tell  Arnold  during  any 
of  the  negotiatlous  that  be  or  his  wife  had 
advanced  any  money  to  plaintiff,  except 
9127  to  RoBaer.  and  980  to  McMillan  & 
jtSnow.  Did  not  testify  at  tormertrtal  that 
Arnold  bad  palddefendant  9S75.  Testified 
la  this  ease  so  Ions  ago  that  bis  memory 


is  vagae  as  to  an  points  ot  testimony. 
In  rebuttal  plaintiff  offered  tbe  evidence  of 
BIchberg  upon  the  formertrlal  as  followa: 
"  Was  present  wben  tbe  money  was  ad- 
vanced, and  knew  all  about  tbe  whole 
transaction.  Defendant  advanced  9^t 
of  which  all  but  960  was  paid  November 
27,1880.  She  paid  McMillan  &  Snow  971.75, 
Rosser  «148,  Well  95,  and  to  plaintiff  9B0. 
On  NovemberSd,  plaintiff  said  she  was  in 
great  trouble,  and  wanted  960  mure,  and 
defendant  let  her  have  that,  and  at  an- 
other time  let  her  have  910.  In  January, 
1881,  plaintiff  paid  defendant  9376,  which 
was  all  she  cuuld  pbseibly  pay,  and  was 
applied  to  the  extiugulsbment  of  tbe  debt 
due  defendant,  and  the  remainder  given  to 
witness  to  go  on  an  old  debt  that  plain- 
tiff's husband  owed  witness.  Dtfendant 
got  only  tbe  money  she  advanced  without 
one  cent  of  Interest.  I  put  myself  and  wife 
to  great  Inconvenience  to  let  them  have 
this  money.  This  matter  was  talked  over 
by  plaintiff  and  myself  and  wife  in  pres- 
ence o(  Arnold  at  my  honse.  The  money 
was  all  paid  at  one  time  to  defendant  and 
was  paid  her  by  Arnold.  I  might  bara 
given  to  Arnold,  as  the  only  reason  for  de> 
manding  so  large  an  amoant  of  money  on 
tbe  9227,  that  defendant  had  been  put  to 
great  Inconvenience  to  get  the  money  lent, 
and  had  sold  a  piece  of  property  for  less 
thjan  she  otherwise  would." 

David  Elebbers  and  B.  W.  MartlB,  for 
plaintiff  In  error.  Frank  A.  Arnold  and 
Olean  dt  Slatoa,  for  defendant  In  error. 

Pbr  Cpruh.  Judgment  afflrmed. 


(89  Qa.  UO) 
JONBS  V.  FORBHAin>. 
(Snpreme  Court  of  Georgia.    Uardi  2^  1892.) 

SUNSBB— SSVBRAL  DB7BXBE8— JOISDEB— BVI- 
DBITCB— PbITILBOBD  CouHurrioATiom. 

1.  In  an  action  for  defamatoir  words,  a 
plea  of  privileged  commiinicatioD  mRj  be  joined 
with  a  plea  of  general  Issue,  and  the  speahing 
of  the  worda  need  not  be  enresaly  anmitted, 
bat  maj  be  put  hTpotbetically.  Jji  tliis  case 
the  plea  was  sufficient. 

2.  Where  an  occasion  Is  pleaded  aa  privi- 
leged, all  facts  calculated  to  throw  light  npoa 
the  true  cbaractw  of  the  oocaaioii  are  admusl- 
ble  in  evidence. 

3.  It  is  not  competent  fbr  the  defendant  to 
testify  tliat  the  commnnlcatfon  was  privUeged 
and  confidenUal. 

4.  Where  the  business  of  an  agent  or  an 
arbitrator  was  to  appraise  property,  and  ascer^ 
tain  the  state  of  accouota  tietween  landlord  and 
tenant,  a  communicatioo  bv  the  landlord  to 
such  agent  or  arbitrator  at  the  time  of  request- 
ing liim  to  render  bis  services,  to  the  effect  tliat 
the  tenant  had  already  stolen  two  bales  of  cot- 
ton, and  he,  the  landlord,  wished  to  get  him 
otC  the  premises  before  he  stole  any  more,'  It 
□ot  appearing  that  the  acconots  between  ib» 
parties  embraced  the  two  hales  of  cotton,  or 
any  part  of  their  value,  or  any  quMtion  con- 
cerning them,  was  Irrelevant  to  the  huilness  in 
band,  and  was  therefbre  not  a  privllsged  «o» 
mnnication. 

(Syllabna  by  the  OourtO 

Error  from  superior  court,  Macon  coun- 
ty ;  Allen  Fobt.  Jndge. 

Action  by  J.  W.  Jones  against  O.  W. 
Forehand  for  slander.  Yerdlctfor  defend- 
ant. A  motlonfor  a  new  trial  was  denied, 
and  plaintiff  brings  error.  Reversed. 
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R.  F.  Lyon,SlmiDona  A  Ktmhroaghtani 
RiatoB  <e  Cutta,  for  plaintiff  In  error.  J. 
W.  Hajgood,  J.  M.  DaPree^  W,  B.  Flab, 
and  Biuea,  Sbubrlek  A  Feldety  for  defend- 
ant In  error. 

Simmons,  J.  An  action  for  words  was 
brought  by  Jones  against  Forehand,  his 
deelaratlOD  alleging  that  In  November^ 
1886,  the  defendant  faltwty  and  mellcloo»- 
ly spoke  to  J.J.  Tamer  tbns:  **I  wai^t 
joatogodown  to  the  Dramrlght  place, 
and  arbitmte  the  matter  between  Jones 
[the  plaintiff]  and  myself.  I  want  to  set- 
tle up  with  hini.  He  has  already  stolen 
two  bales  of  cotton  from  me,  and  I  want 
to  get  bim  off  before  be  steals  any  more 
cotton  from  me."  The  defendant  pleaded 
not  Kall^,mitlgatloa,and  prlvlli^iedcom- 
mnnieatlon.  The  Jary  foand  for  the  de- 
fendant on  the  plea  of  privileged  commn- 
nletition.  A  new  trial  wasdenled,  and  the 
d^endant  excepted. 

1.  It  is  assigned  as  error  that  the  court 
overraled  the  plalntlO'a  demurrer  to  the 
plea  on  which  tbe  verdict  la  baaed.  The 
demurrer  w  as  npon  the  folio  wing  gronnds : 
(I)  That  said  plea  did  not  set  np  any  soffl- 
dent  defense  tu  the  plaintiff's  action;  (2) 
that  tbe  plea  did  nut  show  or  admit  that 
the  defendant  bad  made  use  of  the  words 
In  the  plaintiff's  declaration  alleged,  It  ap- 
pearing from  The  pleadings  that  tbe  plea 
of  general  Issne  was  then  and  there  lu,  und 
had  not  been  stricken  or  wltbdrawn;  (8) 
that  the  plea  did  not  show  that  the  words 
alleged  to  have  been  spoken  were  of  ench 
a  ebaracter.or  werespoken  under  sncb  clr- 
cnmstances,  as  would  make  them  a  prlv- 
llpged  commnulcatlon;  and  (4)  that  the 
law  In  regard  to  the  action  fur  words  did 
not  contemplate  the  use  of  slanderous 
words  as  being  privileged  nnder  any  clr- 
enmstances  whatever,  but  that  slanderous 
words  per  sa  eonld  in  no  case  be  a  privi- 
leged  communication.  It  Is  also  com- 
plained that  the  court  erred  In  charging 
the  Jury  In  regard  to  this  plea,  as  follows : 
**  These  three  pleas  [tbe  general  Issue,  miti- 
gation, and  privileged  communications  in 
bar  of  light  of  action]  ne  [the  defendant] 
la  antborized  by  law  tn  fife,  whether  they 
appear  to  be  contradictory  or  not.  It  Is 
the  right  of  a  party  sued  to  file  as  many 
and  as  contradictory  pleas  as  hesees  prop- 
er." This  Is  assigned  as  error,  because  no 
plea  can  be  filed  or  sustained,  so  long  as 
tbe  general  Issue  remains,  that  dopsnot 
admit  /o  bxc  rerb&  the  words  spoken  as 
alleged  In  the  declaration.  Where  a  de- 
fendant pleads,  in  addition  to  the  general 
Issae,  that  be  was  authorised  by  law  to 
do  tbe  act  complalued  of,  he  may  he  re- 
quired at  tbe  trial  to  elect  upon  which  de- 
fense be  will  rely,  for  the  Code  declares 
that  by  the  latter  of  these  pleas  "he  ad- 
mits tbe  act  to  be  done,"  IsectloD  8051;) 
and  of  coarse  he  cannot  admit  the  act  and 
at  the  same  tlnie  require  proof  of  It  by  In- 
iristlng  open  a  plea  by  whlcb  the  act  is  de- 
nied.  But,  while  this  Inconsistency  may 
prevent  tbe  consideration  of  both  pleas, 
it  does  not  prevent  thefiilngof  both.  The 
right  to  file  them  together,  notwithstand- 
ing such  Inconsistency,  is  clear,  under  tbe 
Code,  S  8458.  Bigden  v.  Jordan,  81  Qa. 
7  8.  £.  Bep.  867.  Tbelr  IneonaiateBey, 


therefore,  was  no  ffronnd  for.  striking 
either  one  of  them  on  demurrer.  While 
the  plaintiff  bad  a  rlgbttoreqolretheellm- 
Inatiouof  one  or  tbe  other  of  these  de- 
fenBeH,be  did  not  avail  himself  of  this  right' 
in  tbe  prtiper  manner.  If  be  objected  to 
the  consideration  of  both  of  them,  It  was 
his  right  to  insist  that  tbe  defendant 
should  elect  between  them,  and  that  the 
plea  of  privilege,  If  relied  upon,  should  be 
treated  as  an  admission  that  tbe  irorda 
were  spoken,  and  as  dispensing,  therefore, 
with  proof  of  that  fact.  That  the  speak- 
ing of  the  words  was  admitted  by  tbls 
plea  hypo  the  tic  ally,  and  not  expressly, 
was  not  a  good  objection.  Under  our  sys- 
tem of  pleading,  hypothetical  averments 
in  defensive  pleadings  have  been  beld  al- 
lowable, (nrqnbart  v.  Powell,  54  Qa.  89;) 
and,  besides,  under  section  8051,  supra,  the- 
plea  of  privilege,  if  relied  upon,  is  tanta* 
mount  to  an  express  admission  that  the 
.words  were  spoken.  If  the  defendant  Is 
compelled  to  elect,  and  he  elects  to  rely  up- 
on this  plea,  the  effect  Is  the  same  whether 
the  words  are  admitted  expressly  nr  not. 
Nor  is  the  plea  Insufflclent  on  tbe  ground 
that  it  failfl  to  show  that  tbe  words  were 
spoken  undersuch  circumstances  as  would 
make  tbem  a  privileged  communication. 
After  stating  the  terms  of  a  contract  nn- 
der whlcb  the  title  to  cotton  cultivated 
by  the  plaintiff  was  to  remain  In  the  de- 
fendant, as  landlord,  until  tbe  former's  In-' 
debtedness  to  him  sbonld  be  paid,  tbe  plea 
alleges.  In  substance,  that  a  dispute  arose 
between  them  "as  to  plaintiff's  disposing 
of  the  two  bales  of  cotton  on  whlcb  de- 
fendant had  a  landlord's  lien,"  and  "as  to 
the  amounts  that  plaintiff,  both  as  tenant 
and  cropper,  was  indebted  to  defendant, 
and  tbe  quantity  of  the  crops  still  unsold 
and  on  the  land  cultivated  by  plalntin  as 
tenant  and  aa  cropper;"  and  tnal;.  to  set- 
tle and  adjust  this  dispute  they  agreed 
that  each  should  select  a  man  to  represent 
blmse]f,and  tbe  defendantselected  Tarner, 
and.  In  informing  Turner  of  tbe  purpose 
tor  wlilcb  bebad  beenchusen, "endeavored 
to  put  him,  as  bis  cunfidential  friend,  who 
was  so  to  represent  htm.  Into  posseeslou 
of  all  the  tacts  and  elrcumstancea  In  and 
attending  tbe  subject-matters  of  dispute 
and  contention  between  plaintiff  anil  de- 
fendant; and  that  this  Is  tbe  occasion  up- 
on which  plalntin  alleges  tbe  defendant 
spoke  the  words  set  forth  In  bis  declara- 
tion. •  •  •  Defendant  says  that  this 
conversation  with  Turner  was  private  and 
confidential,  and  that  all  be  said  to  Tur- 
ner about  said  matters  of  difference  and 
About  plaintiff  was  said  without  malice 
towards  plaintiff,  and  with  tbe  bona,  Ode 
Intent  on  the  part  of  defendant  to  protect 
bis  own  Interest  in  the  subject-matter  of 
dispute,  where  It  was  very  materially  con- 
cerned. Wherefore  defendant  says  that  If 
be  spoke  the  words  alleged  by  plaintiff, 
and  spoke  them  on  tbe  occaslonand  nndsr 
tbs  circumstances  and  snrronndlngs  as 
above  set  forth,  and  withont  malice  to- 
wards plaintiff,  they  were  prlTlleged  com- 
munclatlons."  OurCode  (section  2980)  In- 
cludes among  privileged  communications 
"statements  made  with  tbe  boaaOde  In- 
tent on  the  part  of  tbe  speaker  to  protect 
bis  own  Interest  In  a  matter  where  It  Ir 
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couceraed."  Aecordlng  to 'tbis  plea,  the 

allesed  defamatory  statement,  if  made, 
wan  made  at  a  private  and  confidential 
Interview  between  the  defendant  and  a 
perHOD  Belected  to  repreaent  lilm  In  the  set- 
tlement  of  a  dispnte  with  reference  to  the 
two  bales  of  cotton  to  wblch  tbe  etate- 
ment  related,  and  which  Involved  the 
plaintiff's  conduct  Id  deposing  of  this  cot- 
tun,  and  It  was  made  with  tbe  boo»  Ode 
Intent  on  tbe  part  of  the  defendant  to  pro- 
tect bts  own  Interest  In  that  matter.  The 
occasion,  therefore,  was  privileged. 
Wbtftber  tbe  language  and  manner  of  the 
eommunlcatlon,  In   characterising  the 

filaintlff'sdlHpoelngof  thecottonau  "steal- 
ng,"  were  ao  farlnezceaaot  what  tbe  occa- 
sion warranted  as  to  show  malice  on  tbe 
part  of  tbedefeDdant.and  therefore  deprive 
him  of  the  protection  afforded  by  the  occa- 
alou,  WBB  a  question  for  tbe  Jury.  A  state- 
ment made  upon  aocb  an  occasion.  If  per- 
tinent to  the  matter  In  band, la  ptitnafacio 
protected,  and  tbla  protection  remains  un- 
til overcome  by  proof  of  express  malice; 
and,  though  tbe  langnage,  it  violent  or 
ezceaalve,  may  amount  to  proof  of  express 
mallre.  it  should  be  left  to  the  jury  to  uay 
whether  It  amounts  to  sucb  proof  or  not. 
Folk.  StarklH,  island.  &  U  p.  ffi2,  {  825  et 
seq.;  Id.  p.  454,  9  577. 

The  remaining  gronnd  of  tbe  demurrer, 
vis.,  that  language  per  ae  slanderous  is 
lu  no  case  protected,  was  not  pressed  in 
this  court;  and  on  this  point  tbe  law  la 
too  w*ell  settled  to  require  dlncusslon. 
From  language  per  se  slauderous  malice 
is  Interred,  but  this  Inference  la  alwaya 
rabiect  to  be  rebutted  tfy  pn)of  of  tbe  oe- 
caaion  or  other  circamatances  of  justiflca- 
tlon. 

8.  One  of  the  grounds  of  the  motion  for 
anew  trial  la  that  the  court  permitted 
the  defendant  to  testify  that  the  plelntitt 
was  Indebted  to  blm  In  money  and  cot- 
ton as  a  "cropper;"  the  plalutiD objecting 
that  tbe  same  was  illegal  and  irrelevant. 
It  Ja  recited  In  this  gronnd  tbat  thn  court 
admitted  the  testimony  aa  Illustrating 
tbe  troth  of  the  plea  of  privileged  com- 
munications. Where  au  occasion  Is  plead- 
ed aa  privileged,  all  facts  calculated  to 
throw  light  upon  the  true  character  of  tbe 
occasion  are  admissible  in  evidence;  and. 
according  to  this  plea,  the  object  of  the 
settlement  In  which  the  two  bales  of  cot- 
ton were  involved  was  to  arrive  at  the 
plain  tiff's  Indebtedness  to  the  defendant. 

8.  Another  ground  of  tbe  motion  is  that 
tbe  court,  over  objection,  permitted  the 
Jl^endant  to  testify  tbat  the  commnniea* 
tlon  alleged  In  tbe  declaration  was  priv- 
ileged. The  admission  of  this  testimony 
was  clearly  improper.  A  witness  cannot 
Jbe  thus  permitted  to  give  bia  opinion  as 
to  the  law  of  tbe  case. 

4.  It  la  complained  tbat  tbe  court  In- 
structed tbe  Jury  as  follows:  "One  may 
publish,  by  speech  or  writing,  whatever 
he  honestly  believes  is  essential  to  the  pro- 
tection of  bla  own  rights,  or  tu  the  rltcbts 
of  another,  provided  the  publication  is 
not  unnecessarily  made  to  others  than  to 
those  persons  whom  be  honestly  believes 
can  afslst  him  in  the  protection  of  his 
own  rights,  nor  to  others  than  those 
whom  be  honestly  believes  will,  by  rea- 


son  ofaknowledgeoftbematterpabnabed, 
be  better  able  to  assert,  or  to  protect 
from  invasion,  either  their  own  rights  or 
tbe  rights  of  others  intrusted  to  their 
guardianship."  The  errorasslgnedls  that 
the  charge  was  not  qualified  by  stating 
that  the  commanlcation,  to  become  prlT- 
lleged,  must  be  made  about  tbe  aubject- 
matter  to  which  the  person  to  whom 
made  was  to  attend.  We  have  examined 
the  entire  charge  of  the  court  as  sent  up 
in  the  record,  and  in  no  part  of  it  is  there 
any  reference  to  this  essential  feature  of  a 
privileged  communication,— relevancy  to 
the  subject-matter  on  account  of  wblch 
tbe  privilege  la  claimed.  Under  tbecharge, 
tbe  privilege  is  made  to  depend  merely 
upon  the  defendant's  good  faith  and  bis 
belief  in  tbe  relevancy  of  tbe  statemeut. 
end  not  In  any  degree  npnn  Its  actual  rel- 
evancy. It  Is  a  well-settled  rule  that 'a 
commnnlcatlon,  to  be  privileged,  must 
be  Q>oken  wltb  reference  to  tbe  matter  In 
band.  II  the  speaker  goes  further,  and 
makes  a  defamatory  charge  against  a 
peraon,  such  charge  having  nothing  to 
do  wltb  tbe  matter  in  band,  it  Is  not  pro- 
tected.  Folk.  Starkle,  Sland.  &  L.  p.  285. 

L829;  Id.  p.  369,  i3Q&;  Odger,  Sland.  ft 
.  245;  Hageman,  Privil.  Com.  189.  Had 
the  cuurt  instrncted  tbe  Jury  to  this  effect, 
the  verdict  might  have  been  different. 
Certainly  It  ought  to  bave  been  different 
under  tbe  evidence  In  the  record.  The 
verdict,  as  wcf  bave  seen,  was  a  special 
teding  In  favor  of  tbe  plea  of  privileged 
communlcatioas,  yet  tbe  allegations  of  the 
plea  are  wholly  uusustalned  by  the  proof' 
In  so  tar  as  they  tend  to  show  the  nde- 
vancy  of  tbe  aUegedslanderonsatatemeot. 
There  Is  no  evidence  that  the  plaintiff's 
dlapoaiug  of  the  two  bales  of  cotton  bad 
anytlilog  to  du  with  the  mattnr  in  tbe 
settlement  of  which  Turner  was  to  repre- 
aent tbe  defendant.  Tbe  defendant  teatf- 
fled  tbat  his  purpose  Id  going  to  Turner 
was  to  get  him  to  aid  lu  arriving  at  a  set- 
tlement between  blmselt  and  Jones,  bnt 
he  does  not  explain  what  the  settlement 
was  about.  Mr.  Haygood,  the  attorney 
who  represented  him  in  tbe  settlement, 
testified  that  the  agreement  was  that  the 
defendant  and  the  plaintiff  ahould  each 
"select  a  man  to  go  down  upon  tbe  plan- 
tation and  value  tbe  crop,"  and  that  tbe 
parties  selected  did  this,  and  "there  was 
nothing  said  In  their  report  abunt  tbe 
two  bales  of  cotton."  This  accorded 
with  the  testimony  of  tbe  two  pcrsonp 
aelevted  by  the  parties.  Turner  teatlfied: 
"All  that  Lofley  and  I  were  to  do  was  to 
go  down  to  tlie  place  and  estimate  the 
amount  of  the  rrop,  and  the  value  of  It. 
We  went  down  there  and  estimated  the 
amount  of  tbe  crop,  and  the  value  of  the 
same. "  Lofley  testified :  "  All  Mr.  Turner 
and  myaelf  were  to  do  was  to  go  down  to 
tbe  Drumrigbt  place  and  estimate  the 
amount  of  the  cotton  and  corn  there, 
and  value  it;  and  then  there  were  nine 
bales  of  cotton  In  Weatbrook's  warohouae 
In  Monteioma,  and  we  went  there  and 
valued  tbat.  They  told  na  to  value  these 
nlna  bales  of  cotton  trhlcb  were  In  Turner 
&  Westbrook's  warehouse,  and  vcUuA  tbe 
property  which  we  found  upon  tbe  Drum- 
rigbt place.  We  bad  an  account  tbera  to 
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■bow  what  Mr.  Jonea  owed  Mr.  Fore* 
hand,  with  these  Items, — this  nine  bales  ol 
cotton  and  this  cotton.  We  were  to  tahe 
the  acconnt  of  Mr.  Forehand  against  Mr, 
Jonw,  and  go  and  aea  bowmacnerop  was 
thRre.  estimate  and  ralue  It,  and  also  value 
the  nine  bales  ol  cotton  In  the  warehonse. 
Thatls  all  we  weretodo."  "Mr.  Forehand, 
as  I  know  of,  did  not  make  any  claim  before 
OS  tor  these  two  bales  of  cotton."  "That 
two  balett  of  cotton  was  not  mentioned 
to  ns."  The  testimony  above  qnoted  cov- 
ers Babatanttally  all  the  evidence  on  this 
point.  It  appears,  therefore,  that  the 
matters  to  be  settled  by  these  parties  did 
not  embrace  the  two  bales  of  cotton 
which  the  plaintiff  was  charged  with  hav< 
ing  stolen,  nor  any  part  of  their  value, 
nor  any  question  concemlag  them.  It  la 
clear,  then,  that  the  defendant  failed  to 
sofltaln  bis  plea  olpilvlleice,  and  that  the 
verdict  la  contrary  to  law  and  the  evi- 
dence, Jndsment  reversed. 


(M  ChL  R7) 

HABOf  014D  V,  HAMMOND. 
(Supreme  Conrt  of  OeorgUu    Oct  81,  1892.) 

DiTOSCB  —  Cdstodt  or  Child  bt  Motskr  —  Ss- 

COTERT  BT  FatH»8— HABEAS  COHPOS. 

1.  Where  r  total  divorce  la  granted  In  the 
court  of  Alftbamft,  and  the  decree  the  casto- 
dy  of  the  only  child  is  given  to  the  mother, 
the  effect  la  to  pat  the  mother,  aa  to  the  oontrol 
of  the  child.  Id  the  place  of  the  father,  and 
make  her  coitodr  and  control  legaL  Hence 
hnbeas  corpas  at  the  Instance  of  the  father  for 
the  poasesaion  oi  the  child,  on  the  sronnd  that 
it  is  illasallT  detained  and  that  the  mother  la 
not  a  ftt  and  proper  person  to  rear  it,  wUl  not 
He. 

2.  In  order  for  the  father  or  anv  other 
citisen  to  obtain  poHseaalon  of  the  child  from 
the  mother  by  habeaa  oorpns,  after  a  decree 
awarding  It  to  her,  the  applicant  must  malce 
the  sworn  allegation  reqairad  by  section  4612g 
of  the  Code.  The  matter  of  this  allegation 
relatea  to  the  condition  of  the  cliild,  and  la 
not  covered  I17  charges  to  the  effect  mMely  that 
the  pnson  having  cnstodr  of  the  dilld  la  aa  nn- 
fit  and  improper  persoa  to  retain  coatool  of  It. 

(SyilaboB  by  the  Oonrt) 

Error  from  aoperlor  court.  Falton  coun- 
ty;  B.  H.  Clabk,  Judfte, 

PetltlOD  by  U.  J.  Hammond  for  a  writ 
of  eerttonui  to  review  a  Jadgment  of  the 
ordinary  on  a  petition  fora  writ  of  babeax 
eorpua  by  W.  C.  Hammond.  From  a  re- 
foaalto  irrant  the  wrlt»  petitioner  brings 
error.  Reversed. 

L.  B.  Rajt  J.  L.  Brown,  and  Bishop  ^ 
MeWborter,  for  plaintiff  In  error.  CaU 
boan^  King  A  Spkldlag  and  Geo.  W.  Ste- 
reos, for  ooendaDt  In  error. 

SiuuoNS.  J.  The  case  came  to  this  court 
□pon  exceptions  to  the  refusal  by  the  Judge 
of  the  superior  court  of  a  writ  of  certio- 
rari from  the  Judgment  of  the  ordinary. 
From  the  petition  for  eeittorart  it  appears 
tbat  the  petitioner  Is  tbe  mother  of  a  mi- 
nor child,  the  cnstody  of  which  she  held 
under  tbe  decree  of  a  court  of  Alabama, 
and  tbat,  by  the  Judgment  of  the  ordinary 
here  complained  of,  the  child  was  taken 
from  her  and  hla  custody  awarded  to  the 
father,  her  former  hnsband,  upon  bis  ap- 
plteatioD  lor  babema  eorpua,  baaed  upon 


the  grounds  tbat  the  child  was  Illegally 
detained  by  the  mother,  and  that  she  was 
an  anflt  person  to  have  cnstody  of  him. 
It  appears  that  the  decree  under  which 
the  mother  held  the  child  was  rendered  by 
a  proper  court  of  Alabama,  while  both 
parents  were  residing  In  that  state,  in  a- 
divorce  proceeding  which  resulted  In  a  dis- 
solutlun  of  the  murrluKe  upon  tbe  gronnd 
of  cruel  treatment  by  the  husbaod.  80  far 
as  appears,  the  decree  Is  valid  and  bind- 
ing and  has  not  been  Met  aside.  Its  effeet« 
thrvefore,  was  to  pat  tbe  mother,  as  to 
the  control  of  the  child.  In  tbe  place  of  the 
father,  and  to  conetltnte  her  its  lawful 
castodlan.  The  father,  as  parent,  no 
longer  had  any  legal  right  tn  Itn  custody 
or  control.  No  change  In  their  atatua  had 
taken  place  before  tbe  Inetltntlon  of  the 
proceeding  tor  babeaa  eorpvs.  Code,S^>09, 
prescribes  when  the  writ  of  babeaa  eotjtua 
may  bene.  Tbat  section  declares  that 
"anypernon  restrained  of  bis  liberty  nn- 
der  any  pretext  whatever  in  the  state,  or 
any  person  alleging  tbat  another  In  whom 
for  any  ctiuse  he  Is  Interested  la  reatrslned 
of  his  liberty,  or  kept  Illegally  from  the 
custody  uf  the  applicant,  may  sue  out  a 
wilt  of  babeaa  corpus,  to  inquire  Into  the 
legality  of  such  restraint."  The  applica- 
tion for  babeaa  corpus  In  this  case  does 
not  appear  In  the  record,  but  tbe  grounds 
as  stated  In  the  petition  for  certiorari  are 
(1)  that  thechlld  Is  Illegally  detained  from 
the  applicant,  and  (2)  that  the  mother  Is 
an  unfit  person  to  have  caatody  of  him. 
From  what  baa  been  said.  It  Is  clear  tbat 
tbe  application  was  not  austalnable  upon 
the  gronnd  that  tbe  ehUd  was  Illegally  de- 
tained from  the  custody  of  the  applicant. 

It  was  argued,  however,  that  the  writ 
would  He  under  section  4012;  of  tbe  Code, 
which  Is  as  follows:  "When  any  child  un- 
der the  age  aforesaid  [twelve  years]  shall 
be  broasht  before  the  ordinary  of  tbe 
coonty  of  aueh  child*!  reeldoiee  upon  tbe 
sworn  allegstlon  of  any  eltlien  tbat  auch 
child  was  round  andpr  clrcnmetances  of 
destitution  and  suffering,  or  abandon- 
ment, exposure,  or  of  begging,  or  that  such 
child  la  being  reared  up  under  Immoral, 
obsceue,  or  Indecent  Influences  likely  to  de- 
grade Its  moral  characternnd  devote  It  to 
a  vicious  life;  and  it  shall  appear  to  such 
ordinary,  by  competent  evidence.  Includ- 
ing such  examination  of  thechlld  aa  may 
be  practicable,  that  by  reason  of  the  neg> 
lect,  habitual  drunkenness,  lewd  or  other 
vicious  habits  of  the  parents  or  guardians 
ol  sucb  child,  it  Is  necessary,  to  the  pro< 
tectlon  of  such  child  from  suffering  orfrom 
d^radatlon.  tbat  auch  parents  or  guard- 
ians shall  be  deprived  of  tbe  cnstody  of 
such  child, — sucb  ordinary  may  commit 
such  child  to  any  orphan  asylum  or  other 
charitable  institution  establlabed  accord- 
ing to  law  In  this  state  which  is  willing  to 
receive  such  child,  or  to  appoint  a  proper 
guardian  therefor,  or  make  such  other  dis- 
position of  them  aa  now  Is,  or  may  here- 
after be,  provided  by  law  in  eaaea  of  dis- 
orderly, pauper,  or  destitute  children. " 
It  will  be  seen  tbat  the  grounds  of  the  ap- 
plication for  babeaa  corpas  In  thla  case,  as 
recited  in  the  petition  for  certiorari,  do 
not  meet  the  requirements  of  this  statute. 
The  statute  requires  a  "sworn  allegation 
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tbat  aneh  child  was  toaDd  under  dream- 
stances  o(  deatitutloa  and  autferiDg,  or 
abandonment,  expoaare,  or  of  begK'njc*  or 
tbat  encb  child  is  belnfc  reared  up  under 
immoral,  obscene,  or  Indecent  Influences 
Jlkely  to  degrade  its  moral  character  and 
devote  It  to  a  vicious  life.  **  This  relates 
to  the  condition  ol  the  child,  and  tbat  con- 
dition Is  not  described  by  an  allegatiun 
tbat  the  person  in  possession  ot  the  cbiltl 
Is  "an  nnfit  person  to  bare  custody  ol 
blm."  Tbat  this  condition  exists  does  not 
necessarily  follow  from  unfltueaa  of  the 
custodian.  She  might  for  some  reasons 
be  considered  unfit,  and  yet  bernnOtness 
not  be  sucb  as  would  place  tta«  child  In  the 
condition  contemplated  by  the  stntnte. 
The  child  might  not,  on  account  of  such 
unfl  tnese,  be  then  situated  in  circunistauces 
of  destitution,  or  under  immoral,  obscene, 
or  Indecent  infinencea,  likely  to  degrade  its 
moral  character  and  devote  it  to  a  vicious 
life.  The  proceeding  authorized  by  this 
statute  is  a  very  harsh  onn,  permitting,  as 
It  doea,  the  taking  of  a  child  from  Its  parw 
ent  at  the  Instance  of  any  cltlien,  without 
regard  to  the  Individual  right  of  the  appli- 
cant. A  statute  thus  in  derogation  of 
parental  rights  should  beconstrued  strict- 
ly, and  the  prescribed  allegations  must  be 
specifically  made  and  sworn  to  before  the 
statute  can  be  set  In  operation.  Besides, 
it  is  required  that  in  an  application  for 
Jtabeas  eorpua  there  must  be  "a  distinct 
averment  of  the  alleged  illegality  in  the  re< 
stralnt,  or  other  reason  wby  tho  writ  ot 
habean  corpus  Is  sought."  Code,  §  4010, 
par.  4.  For  these  reasons  we  think  the 
judge  of  the  superior  court  erred  In  relua- 
Ing  the  writ  of  certiornii. 
Judgment  reversed. 


(91  Ga.  <S) 

GONNOB  T.  HAT.T.  eC  aL 
(St^rem*  Court  of  Georgia.    Oct  81,  1892.) 

JUDftUHT—RBS  ADJDI)I0A.TA— JVKIBDIOnON  OT 

CoDm^IxjTnfOTioN. 
Where  a  pemon  who  was  dted  to  aroear 
before  the  recorder's  court  of  the  city  of  At- 
lanta to  show  cauae  wh7  he  should  oot  abate 
a  Duiaaiice  appeared,  and,  among  other  de- 
fenses, pleaded  to  the  jurisdiction  of  the  court, 
and  this  ^ea  was  overruled,  and  the  case  tried 
upon  the  merits,  and  he  was  ordered  to  remove 
the  nuisance,  and  be  thereupon  took  the  case 
to  the  BoperiOT  court  by  certiorari.  In  which  he 
did  not  assign  error  upon  the  judgment  ovemil- 
iag  his  plea  to  the  jurisdiction,  hut  complained 
of  other  alleged  errors,  and  his  certiorari  was 
overruled,  and  the  judgment  overruling  it  was 
affirmed  by  the  suiffeme  conrt,  the  judge  of  the 
superior  court  did  not  err  in  refusing  to  grant 
him  an  injunction  to  prevent  the  city  marshal 
from  executing  the  Judgment  by  removing  the 
nuisance.  Brown,  Jnr.  {  18,  and  note  2. 
(Syllabus  by  the  CoorU 

Error  from  superior  conrt,  Fulton  coun- 
ty;  R.  H.  Clark,  Judge. 

Action  tor  Injunction  by  Hary  Connor 
against  L.  H.  Hatl  and  others.  Defend- 
ants had  judgment,  and  platutiD  brings 
error.  Affirmed. 

The  following  Is  the  official  report: 

The  recorder  of  Atlanta  rendered  a  judg- 
ment In  favor  of  Hall  &,  Ellsworth  upon 
their  petition  against  Mrs.  Connor,  requir- 
ing the  abatement  of  a  nuisanee,  which 


It  was  alleged  consteted  ol  a  fenee  erected 
acrose  the  back  end  of  a  certain  alley. 
On  the  hearing  before  the  recorder  there 
was  a  plea  to  the  jurisdiction,  wblch  plea 
was  overruled  by  bim.  There  was  no  ap- 
peal upon  that  point,  but  the  case  was 
carried  to  the  superior  court  by  certiorari 
upon  other  points  Involved,  and  the  judxe 
of  that  court  affirmed  the  Judjiment  ot 
the  recorder.  His  judgment  was  affirmed 
by  the  supreme  court  at  its  March  term, 
1893.  15  S.  E.  Bup.  808.  Afterwards  Mrs. 
Connor  filed  a  petition  to  enjoin  the  en- 
forcing of  the  Judgment,  upon  the  ground 
tbat  the  recorder  had  no  jurisdiction  over 
the  subject-matter  of  the  controversy  and 
DO  rU'ht  to  try  the  same,  and  the  Judg- 
ment rendered  by  him  was  absolutely  null 
and  void.  She  alleged  In  her  petition 
that,  If  the  recorder  had  any  jurindlction 
at  all  ul  the  case,  It  was  by  virtue  of  the 
act  of  ]8S9.  (Acts,  p.  S15,  fi  9.)  wbtcb  act 
was  and  ia  unconstltntlonal  and  In  con- 
flict with  sectinn  4  uf  article  1  of  the  con- 
stitution of  1877,  there  being  a  general  law 
having  uniform  operation  throughout  the 
state,  providing  that  the  mayor,  etc.,  ot 
all  cities  and  towns,  should  havejnriadlc^ 
tion  of  the  trial  of  nulsancee  In  such  cities 
and  towns.  Code,  $4005.  Defendants  an- 
swered*.  among  other  things,  that  the  re- 
corder's court  did  have  juriadlction,  and 
thatthe question  asto  the  jurisdiction  had 
been  fully  adjudicated,  which  adjudica- 
tion was  acquiesced  In  by  plaintiff,  then 
defendant.  The  application,  for  In  junction 
fuming  on  to  be  heard,  plaintiff  offered 
certain  evidence  tending  to  show  that  she 
and  her  children  were  the  real  owners  of 
the  alley,  the  plalntltts  (defendants)  had 
no  title  of  any  kind  to  the  alley,  had  not 
kept  It  In  repair,  and  had  not  need  It  tor 
seven  years.  The  presiding  judge  refused 
to  hear  the  evidence  because,  upon  Inspec- 
tion of  the  record  and  the  Judgment  of  the 
supreme  court  In  the  case  between  the 
same  parties,  he  decided  that  the  whole 
matter  was  rea  adjudtcata,  and  that 
evidence  was  InadmlMiIble  becaune  unn«c- 
essarj,  whether  It  was  that  aaed  on  the 
former  trial  or  new  evidence  on  tbia. 
He  rnled  tbat  the  question  of  jurisdlctloQ 
by  the  recorder  was  settled  by  the  former 
judgment,  and  was  conclusive  of  every 
question  that  was  made  or  might  have 
been  made,  and  denied  the  application  lor 
Injunction.  To  this  ruling  In  refusing  to 
admit  the  evidence.  In  holding  that  the 
case  was  res  adjudicata,  and  in  not  grant- 
ing the  injunction,  plaintiff  excepted. 

Simmons  A  Corrtgan^  tor  plalntlO  Id  ei^ 
ror.  Speatra  A  Roan  and  J.  A,  Anderaoa, 
for  defendants  in  error. 

Pm  Oubuh.  Judgment  affirmed. 


(91  Oa.  71) 

GEOBOIA  RAILROAD  ft  BA19KIN6  OO  T. 
PABKB. 

(SiQTeme  Oowt  of  GeorglB.  Nov.  4,  18B2.) 

Stoox  Eillbd  on  Tb&ok  —  SnmciBHOT  of  Evi- 

DBXCB. 

The  presumption  of  ne^gence  which  the 
law  easts  upon  a  railroad  company,  when  the 
injazT  to  person  or  property  has  ocra  proved; 
was  folly  met  and  overcome  by  the  evidence  tor 
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the  railroad  companr  in  thta  case;  It  showed 
that  its  BerraDts  exercised  all  reasoaable  care 
and  diligence  at  the  time  of  the  injury.  More- 
orer,  tlie  eTidenee  Id  behalf  of  the  plaintitC 
shows  that  tban  was  ample  time  for  his  aerr- 
snt  in  charsre  of  the  mme  to  have  foond  the 
bridge  watchman  and  given  him  notice  that  the 
mole  was  fast  Id  the  trestle.  The  failare  to 
do  this  was  the  zeal  cause  of  the  sabsequent 
disaster.  Tbm  conrt  erted  In  not  grantuur  a 
new  tziaL 

^aabns  br  fbe  Oonrt) 

Error  from  eaperJor  coart,  Newton 
county;  Capers  Dickbjn,  Jadge  pro  bac. 

Action  by  J.  H.  Parks  agalhat  tbe 
Georgia  Ballroail  &  Banking  Company  tu 
recover  damages  for  Injarles  to  piatntllf'a 
mnle.  There  was  a  verdict  and  Jadji^ent' 
for  plain  tin,  and  defendant's  motion  lor 
a  new  trial  was  overruled.  Defendant 
brlnga  error.  Reversed. 

Tiie  foIlowlDK  la  ttie  snbatanee  ol  tbe 
official  rpport: 

Parke  naed  tbe  railroad  eompany  for 
Injorlng  bis  mule  bo  that  it  died,  and  ub- 
talned  a  verdict  fur  f85.  Defendant 
moved  for  a  new  trial.  Tbe  motion  was 
overruled,  and  It  excepts. 

On  the  trial  the  evidence  for  plalntitt 
was  that  the  mule  died  a  few  days  after 
It  wae  hart.  It  got  out  of  the  lot  and  on- 
to tbe  railroad,  and  tried  to  go  across  tbe 
railroad  bridge.  It  got  about  10  feet  on 
tbe  bridge,  and  fell  tbrouKh.  and  was 
fastened  so  that  one  mover,  who  was  try- 
ing to  catch  Ibe  mole,  could  not  do  any- 
thing. .The  mule  stayed  there  about 
three  quarters  of  an  hour  before  defend- 
ant's accommodation  train  came  along. 
Whdn  it  came  Qlover  was  standing  on  the 
bridge,  boUfMd.  and  waved  his  hat,  but 
tbe  train  went  on  and  struck  tbe  mule. 
According  to  Qlover's  testimony,  tbe  per- 
sons Id  chaise  of  the  train  Just  looked  at 
tbe  mnle  and  went  on.  He  never  saw  the 
bridge  Aatcbmnn  until  after  tbe  train 
had  gone  over  the  bridge.  Tbe  engineer 
testifled:  "Beached  the  bridge  about  5:48 
in  tbe  morning.  Blew  whistle  on  ap- 
proaching, and  was  looking  out  abend  of 
the  engine,  and  In  my  place  on  the  engine 
approaching  tbe  bridge  and  crobslng  It. 
Rio  wed  down  on  approaching  tbe  bridge 
at  tbe  rale  uf  six  miles  an  boar.  Tbe 
bridge  is  one  hundred  and  fifty  to  two 
hundred  feet  long.  On  arriving  at  tbe 
bridge  saw  the  watchman  at  the  end  to- 
ward Covington,  wbleh  was  tbe  proper 
place  for  blm  to  be.  It  was  foggy  ond 
before  good  daylight.  First  saw  tbe 
mule  when  within  aboat  twenty  yards  of 
blm.  The  mule  was  about  three  ties 
from  the  end  of  tbe  bridge  near  where 
the  embankment  stopped,  about  five  or 
filz  feet.  Did  not  know  what  It  was  at 
first.  It  looked  like  a  heap  uf  clinkers  on 
the  track.  Wltneaa  reversed  bis  engine 
and  pot  on  brakes  aa  soun  as  he  discov- 
ered It.  and  nearly  stopped  tbe  train.  The 
engine  lifted  the  mule  up,  and  carried  him 
about  the  length  of  the  engine.  Witness 
stopped  bis  train  witb  part  of  tbe  bag- 
gage car  and  tbe  balance  of  tbe  train 
standing  on  the  bridge.  He  saw  no  man 
standing,  and  there  was  none  on  It  near 
that  mnle.  •  •  •  The  train  stayed 
there  between  five  and  ten  minutes  to  re- 


pair one  of  the  cylinder  cocks.  Tbe  signal 
whittle  was  blown  on  approaching  the 
bridge.  •  •  •  Was  very  close  to  the 
mule  wben  be  aaw  that  It  was  a  live  ob- 
ject, and  did  not  know  really  It  was  a 
mule  until  the  engine  was  stopped  and  It 
got  up  and  ran  off. **  Tbe  bridge  watch- 
man testified :  "  I  was  in  my  place  at  tbe 
east  end  of  the  bridge  wben  the  train  ar- 
rived, and  had  been  there  about  twenty 
minutes  before  it  arrived.  Nobody  came 
tome  before  It  arrived,  nobody  called  to 
me,  and  I  never  heard  any  onnanal  noifw 
at  the  other  end  of  tbe  bridge. " 

J.  Si.  Pace,  for  plaintiff  In  error.  J.  S* 
Irwin,  for  defendant  In  error. 

Fob  Cdbiaic.  Judgment  affirmed. 


(90  Oa.  Ht) 

BZBD  V.  OAMPBBLti  PBIMTINa  FBB88 
&  MANDTO  CO. 
(Supreme  Oonrt  of  Oeor^  Nov.  9.  1882.) 
BAI.B— Breacb  of  Warbantt  —  Action  ok  Kots 

— AMBNI>HB!(T  Of  FLBADiyOS — ^BviDINOB. 

1.  The  plaintiff  havinff  made  to  defendant 
a  written  offer  to  sell  hfm  a  machine  under 
full  guaranty  in  certain  designated  respects, 
but  in  no  otners,  and  at  a  named  price  to  be 
paid  in  specified  Installments,  the  writing  pro- 
viding that  defendant  might  take  the  machine 
on  three  months*  trial  before  deciding  wbe&er 
or  not  he  would  accept  it;  and  before  the 
expiration  of  that  thne^  having  thoroughly 
tested  the  machine  and  pointed  out  to  pIaIq- 
tilTa  agent  its  failare.  in  conseqaence  of  vari- 
ous delects  he  had  mscovered,  to  come  up  to 
the  proposed  guaran^,  and  having  therefore  de- 
clined CO  purchase  It  on  the  terms  proposed, 
but  having  afterwards,  with  a  fall  knowledge 
of  the  machine  and  Its  defects,  purchased  it  at 
the  same  price,  without  express  warranty,  upon 
a  proposition  made  by  himself  and  on  terms 
In  some  respects  more  favorable  to  himself, 
giving  his  promissory  notes  In  settlement,-4t 
Is  not  a  valid  defense  to  an  action  thereon  tiiat 
there  was  a  breath  of  the  gnaranty  in  the  orijE^nal 
offer  to  sell,  or  that,  in  consequence  thereof  tiie 
consideration  of  the  notes  failed,  totally  or  par- 
tially, or  that  the  machine  was  not  merchantable, 
and  reasonably  suited  to  the  use  intended. 

2.  There  was  no  error  in  rejecting 
amendments  offered  to  pleas  of  defendant  pre- 
viously filed,  the  amendments  referring  vague- 
ly to  "improvements  and  attachments"  which 
plaintiff  was  to  put  upon  a  machine,  without 
describing  them;  to  a  letter  of  ^ven  date,  with- 
out setting  it  out  or  stating  a  sufficiency  of  Its 
contents  to  inform  tiie  court  of  its  purport  and 
meaning,  from  which  letter,  as  alleged,  a  cert^n 
stipulation,  the  terms  tiiereof  not  odug  stated, 
had  been  omitted  by  tbe  mutual  mistake  of  de- 
fendant and  plaintifrs  agent.  These  amendments, 
for  the  reasons  above  indicated,  were  too  indeS- 
nite  and  uncertain,  and  could  not  be  aided  Iff 
reference  to  tbe  vriSence  introduced  before  tbef' 
were  oflmd,  or  to  evldenoe  rejected  17  tbe 
court. 

3.  There  was  no  error  In  rejecting  evi- 
dence tending  only  to  prove  allegations  con- 
fined in  amradments  to  defen&nt's  pleas 
which  had  not  been  allowed,  or  to  establish 
the  defenses  of  breacb  of  warranty  and  failure 
of  consideration,  which,  under  the  undisputed 
facts  of  this  case,  could  not  avail  tbe  defend- 
ant; and  the  conrt  did  not  err  In  directing  a 
verdict  for  plaintiff  or  in  tefnsing  a  new  tnsL 

(Syllabus  Iqr  tbe  Court) 

Error  from  city  conrt  ol  Atlanta;  Ilow- 
IBD  Tan  Epfb.  J  adge. 

4ction  by  tbe  Campbell  Printing  Press  A 
HanufttCtDring  Company  against  C  P. 
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Byrd  on  a  nute.  VRrdlctturpIatntlff.  Dft- 
'endRDt'a  motion  fnra  new  trial  was  over- 
ruled, and  be  brlnRB  erfor.  Affirmed. 

Tbe  followiog  Btacement,  prepared  by 
JoBtice  Lumpkin,  coDtalns  all  the  tacts 
Doceaaary  to  an  ODdentandinff  of  the  ral- 
InffB  made  In  tbis  case: 

On  Jone  13,  lS89,Cbarle8  P.Byrd  entered 
Into  a  written  contract  with  tbe  Campbell 
Printing  PrcBsft  Manafactorlng  Company 
touching  tbe  purchase  of  a  prlntluK  press, 
at  the  price  of  f 2,000,  payable  in  certain 
monthly  Inatallments,  with  Interest  on 
deterred  payments;  the  euntract  stlpalat- 
ing  that  the  pcess  was  "  to  be  put  lu  on 
three  months'  trial,**  the  purchaser  to 
have  the  privilege  of  rejecting  aameat  any 
time  before  tbe  expiration  of  that  period. 
It  found  to  be  nntiatlsfactory,  the  Camp- 
bell Company  making  "full  guaranty  as  to 
register,  workmanship, "  etc.,  and  repre- 
senting the  press  to  be  a  "No.  1  machine," 
"equal  In  every  respect  to  the  Campbell 
two  revolution,  4-roller,  book  aod  lob 
press,** and  to  "do  flrat-class  book  and  job 
work."  Thfa  contract  also  ezpresdly 
stated  it  was  to  be  the  entire  agreement 
between  the  parties,  and  that  "all  repre- 
sentations and  guaranties,  unless  reduced 
to  writing  and  inserted  herein,  are  void. " 
Finding,  after  trial,  that  the  press  wan 
entirely  nnsatlsfactory,  Mr.  Byrd  pointed 
out  to  tbe  company's  local  a^ent  tbe  de- 
tects to  which  be  objected,  and  within  the 
tnne  named  in  the  contract  declined  to  ac. 
cept  the  press,  and  notified  the  agent  to 
take  it  out.  This  contract  traa  therefore 
never  completed  or  carried  out.  It  ap- 
peara  from  certain  letters  offered  in  evi- 
dence on  the  trial,  but  rejected  by  tbe 
court,  (and  Which  are  mentioned  almply 
for  tbe  parpuae  of  giving  a  full,  history  of 
the  tranaaction,)  that  the  Campbell  Com- 
pany then  sou^t  to  make  some  arrange- 
ment by  which  Byrdabonld  heepthepress; 
and,  after  considerable  correspondence, 
.directed  theln  local  agent  to  confer  with 
bim,  and  endeavor  to  arrive  at  an  adjust- 
ment of  tbe  matter.  Tbe  resnlt  of  this 
conference  was  that  the  agent  Induced 
Byrd  to  submit  to  bfs  company  a  proposi- 
tion In  writing,  tbe  same  being  a  letter 
which  was  Introduced  In  evidence,  stating 
the  terms  upon  which  he  would  purchase 
the  press,  tbe  agent  not  knowing  the  prop- 
osition would  be  accepted.  After  referring 
to  objections  which  bad  theretofore  been 
urged  against  the  preas,  and  explaining 
that  be  had  really  no  need  (or  the  same, 
the  writer  proceeded  to  state  In  bla  propo- 
sition that,  nevertheless,  be  would  accept 
the  preaa  at  $2,000  upon  certain  terma  of 
long-deferred  payments,  without  Interest, 
making  no  allosion,  however,  to  any  guar- 
anty be  mlgbt  expect  from  tbe  company 
regarding  the  preaa,  nor  providing  any 
other  stipulations  whatsoever.  In  closing 
bis  letter,  he  said:  "If  yoaaeeflt  to  accept 
this  proposition,  you  may  forward  your 
papers  tor  closing  the  trade. "  This  prop- 
osition was  formally  accepted  by  the 
Campbell  Company,  and,  tn  accordance 
with  the  terms  thereof,  Byrd.  after  some 
delay,  executed  and  delivered  to  the  com- 
pany's agent  certain  prumls&nry  notes  cov- 
ering tbe  amount  of  tbe  purchase  money. 
One  of  these  notes,  tor  9666.66,  uncondi- 


tloDal  on  its  face,  and  reciting  "valae  re- 
ceived," la  that  sued  on  In  tbe  present  ac- 
tion. 

In  defense  to  this  suit,  Byrd  filed  a  plea 
reciting  ttie  guaranty  coDconlng  tbe  preaa 
which  was  to  have  been  made  hy  tbe 

Campbell  Company  In  tbe  original  con  tract 
above  alluded  to;  alleging  that  tbe  press 
not  only  wholly  failed  to  come  up  to  the 
warranty  given,  but  was  not  merchanta- 
ble nor  reasonably  suited  to  the  use  In- 
tended, and  praying  that  the  trade  be 
therefore  rescinded,  etc.  By  amendment 
be  pleaded  not  indebted,  and  total  fallora 
q(  consideration,  t»y  reason  of  tbe  breach 
of  warranties,  express  and  Implied,  above 
mentioned.  He  sought  further,  by  amend- 
ments, tu  Introduce  into  hla  defeuau  tha 
tollowiag:  That  upon  his  refuaal,  after 
trial,  to  accept  tbe  preaa,  tbe  Campbell 
Company  offered  and  agreed  to  add  cer- 
tain attachmenta  and  make  certain  Im- 
provements which,  they  assured  blm, 
would  meet  and  overcome  all  objectlona 
be  bad  urged  agalnat  the  machine.  When 
the  local  agent  of  tbe  company  called  od 
bim  to  see  what  arrangement  could  he 
made  looking  to  an  adjustment  of  the 
matter,  he  was  notified  by  the  agent  that 
his  principal  bad  instmcted  bim  to  say 
thataaid  ImprovementB  wonld  be  made, 
and  to  make  settlement  on  that  basis. 
Tbe  matter  was  then  discussed  In  detail, 
and,  upon  tbn  express  condition  that  tne 
Improvements  would  be  made,  defendant 
told  the  agent  what  be  was  willing  to  do. 
The  agent  themupon  asked  defendant  to 
submit  bis  proposition  In  writing  to  the 
Campbell  (tonpany,  saying,  however,  tre 
could  not  tell  what  bis  principal  would  do. 
Accordingly,  defendant's  letter  to  the 
Campbell  Company  uf  December  14,1>'89,  it 
being  the  letter  In  evidence  above  r^erred 
to.  was  written  In  tbe  prt;sence  of  the 
agent  and  read  over  to  bim;  but  though 
it  was  the  mntnal  intention  o(  defendaot 
and  the  agent  that  said  stipulation  should 
bo  stated  In  tbe  letter  and  form  the  basis  uf 
adjnstment,  by  mistake  and  oversight  of 
both  of  them,  this  stipulation  was  entirely- 
omitted  from  the  letter.  The  Campbell 
Company  fully  understood  defendant's 
proposition  was  based  upon  the  agree- 
ment already  arrived  at  between  thorn 
that  the  improvements  weretu  be  made; 
and  this  stipulation  was  repeated  by  the 
agent  at  tbe  time  the  note  sued  on  was  de- 
livered to  him,  and  held  out  as  an  Indnca- 
ment  to  deliver  It,  etc.  Tbe  amendmeuta 
to  bis  pleas  which  defendant  offered,  recit- 
ing, In  substance,  tbe  facts  Just  stated, 
were  rejected  by  the  court,  and  proof 
offered  In  support  of  the  allegations  there- 
in contained  wasalso  rejected.  These  rnl- 
Ings  of  the  court  were  asa^ned  aa  errone- 
ous, and  the  rernaal  of  the  court  to  admit 
the  evidence  Just  referred  to  was  further 
complained  of  on  the  gmund  that  the 
same  was  relevant  and  proper  In  support 
of  the  pleas  of  breaches  of  warranty  and 
failure  of  consideration. 

D.  W.  Roaatree,toT  plaintiff  In  error. 
Abbtitt  S  Smith,  for  defendant  in  error. 

LuHPKiK.  J.  Tbe  writer  has  prepared 
and  handed  to  the  reporter  a  atatement 
of  the  facts  of  this  case. 
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1.  It  la  perfectly  clear  from  the  evidence 
that  Bjrd  distinctly  declined  to  parchase 
the  press  upon  the  termaorlolnally  offnred 
blm  In  writing  by  tbecompaDy,  and  there 
Isnoevirtence  toshowtbat  he  purchased 
ft  onder  any  express  warranty  at  all;  on 
the  contrary,  his  own  letter  contalnlos  a 
pruposition  to  parchase  stipulates  for 
no  warranty  of  any  kind.  It  is  trae  he 
Booxbt,  by  amendments,  to  set  up  that 
this  letter,  by  reason  of  a  mntnal  mistake 
of  himself  and  tbe  company's  agent,  did 
not  contalD  the  proposition  he  really  In- 
tended to  make,  and  that  this  was  well 
known  to  both  tbe  aKent  and  the  compa- 
ny; but  these  amendments  were  not  Al- 
lowed by  the  court,  and  Its  refusal  to  al- 
low  them  will  b«  hereinafter  dlacusBed. 
Taking  tbe  ease  as  It  stands,  tbere  was  no 
exprehB  warranty,  and,  of  course,  tbere 
eonld  be  no  breach  of  one  or  any  failure 
of  consideration,  total  or  partial,  In  con- 
sequence of  such  alleged  breach.  This 
nrach  of  the  defense,  therefore,  falls  to  tbe 
gronud. 

Tbe  next  Inquiry  la,  could  Byrd  defend 
on  tbe  gronod  that  tbere  was  a  breach  of 
tbe  warranty  implied  by  tbe  law,  that 
tbe  article  was  merchantable  and  reason- 
ably salted  to  the  use  intended?  We  do 
not  think,  In  rlew  of  the  tacts  of  this 
case,  that  be  can  be  protected  under  the 
proTlalons  of  section  2651  ut  theCode relat- 
ing to  Implied  warranty.  That  section 
declares,  **The  purchaser  must  exercise 
caution  in  detecting  defects,"  and  the  sell- 
er will  not  be  held  to  have  warranted  the 
article  to  be  merchantable  and  reasona< 
bly  suited  to  the  use  intended  when,  from 
the  nature  oi  tbe  transaction,  such  war< 
ranty  Is  excepted.  This  Is  plainly  and 
manifestly  sucii  a  case.  After  declining 
to  parchase  under  an  agreement  eontaln- 
ing  an  express  warranty  UmUlug  the  sell- 
er's liability  to  tbe  terms  thereof,  and  ex- 
clodlnK  any  other  guaranty,  Byrd  pur- 
chased tbe-  press  on  terms  proposed  by 
himself  after  he  bad  tried  it,  found  out  all 
about  It,  and  detected,  as  be  testifies,  nu- 
meroaa  defects  In  It.  He  does  state  that 
be  dlscoTered  some  defects  after  he  had 
given  tbe  notes  of  which  he  did  not  know 
before;  but  tbere  can  lie  no  doubt  thathe 
had  tbo  fnltest  and  most  ample  opportu- 
nities to  test,  examine,  and  thoroughly 
acquaint  himself  with  this  machine,  and 
that  be  availed  himself  of  them  to  his  en- 
tire satisfaction.  Taking  his  evidence  as 
a  whole,  the  only  fair  and  reasonable  con- 
clusion from  It  on  this  subject  Is  that  he 
bad  full  and  complete  knowledge  of  the 
press  and  all  its  defects  of  any  consequence 
before  hegare  his  notes  for  its  purchase; 
and  the  very  terms  on  which  he  offered  to 
bay  It,  and  did  buy  It,  show  most  clearly 
that  he  sought  and  obtained  material  ad- 
vantages because  of  tbe  detects  of  which 
he  complained.  These  defects  were,  so 
far  as  be  Is  concerned,  patent;  and,  buy- 
log  with  a  knowledge  of  them,  he  has  no 
light  to  Invoke  the  law  of  implied  war- 
ranty. A  man  has  a  right  to  purchase  an 
Imperfect  or  defective  article.  If  bechooses, 
and  so  doing  is  an  every-day  occurrence; 
but  when  one  does  this  with  bis  eyes 
open,  and  no  frund  has  been  pracUced 
Bpoa  him*  he  cannot  be  beard  to  say  tbe 


law  required  the  seller  to  warrant  against 
the  very  defectf  of  which  he  (the  porchas- 
er)  was  fully  aware,  especially  when,  be- 
cause ol  them,  he  secnres  a  better  bargain 
than  he  would  otberwlae  have  obtained. 

Tbe.  case  of  Cochran  v.  Jones,  86  Ga. 
878, 11  S.  E.  Bep.  811,  Is  entirely  different 
from  tbe  present  one.  Tbe  machine  sold 
In  that  case  bad  certain  patent  d^ects 
wblch  the  seller  pointed  oat,.reprenentIng 
that,  when  tbey '  were  repaired,  the  ma- 
chine would  do  good  work.  Tbe  purchas- 
er gave  bis  notes  before  trying  the  ma- 
chine or  having  an  opportunity  to  do  so, 
repaired  It  as  directed,  and  then  found  It 
would  not  satisfactorily  perform  tbe  work 
lor  which  It  was  designed  because  of  la- 
tent defects  which  had  not  been  disclosed 
to  bim,  and  wblch  beeuuld  not  have  dis- 
covered by  the  exercise  of  ordinary  dili- 
gence. This  court  simply  held  that,  from 
the  nature  of  the  transaction,  the  law 
did  not  raise  against  tbe  seller  an  Implied 
warranty  that  tbe  machine.  In  the  condi- 
tion it  was  when  sold,  was  merchantable 
nod  reasonably  solted  to  the  use  Intended, 
but  did  raise  sneb  a  warranty  that  it 
would  become  so  when  the  repnlra  were 
made.  The  ruling,  ther^ore,  really  sup- 
ports that^  made  In  the  present  case,  to 
the  effect  that  the  doctrine  of  implied  war- 
ranty will  not  protect  a  purchaser  as  to 
patent  defects,  or  d^ects  of  which  ha  baa 
fall  knowledge;  and  this,  we  apprsbend. 
Is  well-settled  law. 

2.  If  Byrd  bad  any  meritorious  defense 
at  all  In  this  ease.  It  was  that  whleb  he 
undertook  to  set  up  In  thesmendments  to 
bis  pleas  which  the  court  re-fused  to  allow. 
If  the  evidence  admitted,  that  rejected, 
and  tbe  uOered  amendments  are  all  con- 
sidered together,  the  amendments  am  in- 
telligible; but  If  tbe  latter  are  considered 
In  connection  with  tbe  pleadings  alone, 
and  without  reference  to  the  evidence.  It 
would  be  impOHfdble  to  understand  tb^r 
meaning.  The  defects  In  them  have  been 
sufficiently  Indicated  in  tbe  beadnote.  In 
passing  upon  tbe  aufflelency  of  a  plea,  a 
court  has  no  authority  to  look  beyond 
it  into  tbe  evidence, or  elsewhere,  (or  light, 
bat  must  determine  whether  or  not  opon 
its  face  it  sets  forth  a  legal  defense.  The 
amendnients  under  consideration  were 
certainly  lacking  in  both  clearness  and 
certainty,  not  only  as  to  details,  but  as 
to  substance,  and  for  this  reason  tbe  trial 

indge  might  have  rejected  them.  He  re- 
ected  them  because,  in  his  opinion,  tak- 
ng  them  as  expressing  all  he  understood 
tbem  as  intending  to  express,  tbey  did 
not  present  a  legal  defense.  Upon  the  eor^ 
reetness  of  this  conclusion  we  are  not  at 
liberty  to  pass,  because  It  Is  not  permissi- 
ble, as  already  observed,  to  connult  the 
evidence,  whether  admitted  or  rejected, 
for  the  purpose  of  testing  tbe  sufflclency 
of  a  plea.  Itmnst'stend  or  fall  npou  Ibi 
own  allegations,  without  extrinsic  aid  of 
any  kind. 

8.  The  motion  for  a  new  trial  complains 
of  various  rulings  of  the  conrt  In  rejecting 
evidence.  In  so  far  as  this  evidence  tend- 
ed to  support  the  allegotlons  In  the  pleas 
which  were  not  allowed,  the  court  was 
manifestly  right  In  rejecting  it.  In  so  far 
as  It  tended  to  estabUah  tha  otlier  pleas. 
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tbe  refaaal  to  admit  It  was  not  error, 
because,  as  we  have  abown.  none  of  the 
d^ensea  made  ware,  nnder  the  andlapated 
facta  of  this  case,  good  In  law.  A  verdict 
for  the  plaintiff  fur  the  fall  amoantof  the 
note  sued  on  was  the  only  legal  result 
from  the  pleadings  and  evidence  aa  tbey 
stood.  Ckinseqnently,  there  was  no  error 
In  so  dlrectInK>  and.  of  course,  none  In 
refusing  to  grant  a  new  trial. 
Jodgmeot  affirmed. 


(»1  OA.  48) 


HAYB8  V.  STATEL 


(Snpreme  Conrt  of  Georgia.  Oct.  12.  1892.) 
Affbai.  in  Cbihiral  Cass— DiSMiasAi.— Ksiv- 

STATBHBST. 

InasmBdi  as  eottnsel  tor  plalntlfr  la  «r- 
ror  can,  \>j  filing  briefs,  alwara  prevent  dis- 
missal for  want  of  prosecatioD.  and  inasmuch 
as  the  act  of  September  7,  1891,  requires  the 
remittitur  to  be  sent  down  promptly  atter  judg- 
ment of  affirmation  Id  a  criminiu  ease,  this 
court  cannot  consistently  with  the  decirion  in 
Zam  V.  Lamar.  71  Qa.  85,  reinstate  such  a 
case  on  motion  made  after  the  remitUtur  has 
been  sent  down,  although  the  abseoce  of  coun- 
sel at  the  time  the  case  was  called  and  dis- 
missed was  occasioned  hj  providential  canse. 
Especially  is  this  so  where,  by  inspection  of  the 
certificate  of  the  judge  to  the  biU  of  exceptions, 
it  appears  that  it  does  sot  conf<vm  to  the  cer- 
tificate prescribed  by  the  act  of  November,  1889, 
for  bringing  cases  to  this  court,  and  for  lack  of 
such  conformity  the  writ  of  error  is  subject  to 
be  dismissed  on  motion  of  counsel  lepiesenting 
the  state. 

(SyUabos  by  the  Court) 

Errorfromsupertorconrt,  Tattnall  oonn> 
ty;  R.  L.  Oamblb,  Judge. 

T.  E.  Hayes  brought  error  from  a  con- 
viction, and  the  writ  was  dlsmlaBod.  Mo- 
tion to  ralnatate.  Denied. 

Brwin  du  Bigaon  A  CbUboIm^  Lee  A 
Oilea^  and  HiocH  A  Felder,  for  plaintiff  In 
error.  D,  B.  Evana^  Jr.,  8oL  Qen.,  tor  thA 
State. 

P|BB  Odbum.  Motion  to  relnetate  de- 
nied. 


(noa.cn 


McEIAOY  V.  BOI/rOM. 


Supreme  Court  of  Georgia.  Nov.  9,  1892.) 

ElsoncBHT— Nsw  Trial  — Discrbtiom  ov  Court. 

No  legal  prindple  being  Involved,  and 
the  only  issue  being  the  snffidencv  of  the  evi- 
dence to  uphold  the  finding  by  the  jury,  this 
case  falls  within  the  general  rule  that  the  dis- 
cretion of  the  trial  judge  in  granting  a  first  new 
trial  will  not  be  Interfered  with  tqr  this  eoort 

(Syllalms  by  the  Oonrt) 

.  Error  from  enperior  court,  De  Kalb 
county;  R.  H.  Glabk.  Judge. 

Action  by  R.  F.  Bolton  agalnat  JaneHe- 
Elroy  to  recover  certain  land.  Verdict 
tor  defendant.  A  new  trial  was  allowed, 
and  defendant  brings  error.  Affirmed. 

.1.  B,  Stewart  and  R.  C.  JoDes.Ior  plain- 
tiff In  error.  C&ndier  «i  TbomMtBt  for 
defendant  In  error. 

Fkb  Coriau.  Judgment  affirmed. 


Oil  N.  C.  BM) 

McQTTBSlN  v.  PEOPLB'S  NAT.  BANE  QP 
FATBTTEVILLB. 
(Suprone  Court  of  North  Carolina.  Nor.  29. 
1892.) 

Tbial— DiRBCTIKO  VbbdIOT— CoNTimJAHOB." 

1.  Where  a  bank  Is  sued  for  a  depodL  and 
answers,  admitting  the  d^KMit,  but  claumng 
that  the  money  was  deposited  to  offset  the  in- 
debtedness of  the  husband  of  depositor  to  the 
bank,  and  that  such  indebtedness  was  in  excess 
of  the  deposit,  and  on  the  case  being  called  for 
trial  no  evidence  was  offered  on  either  side,  the 
conrt  properly  instmeted  the  Jnn  to  find  for 
plaintiff,  aa  the  burden  of  proving  the  offset  was 
on  defendant. 

2.  The  refusal  to  grant  a  continuance  is 
discretionary  with  the  trial  ooort,  and  will  not 
be  reviewed  on  appeaL 

Appeal  from  superior  conrt, Gamberfand 
county;  E.  T.  Boykin,  Jodge. 

Action  by  Flora  C.  McQueen  asalnst  tba 
People's  National  Bank  of  FayettevlUe,  N. 
C,  to  recover  from  the  bank  un  a  deposit, 
and  a  refusal  to  honor  a  check  lor  tbe 
same.  Judgment  was  rendered  lor  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Tbe  plaintiff  filed  a  verified  complaint. 
In  which  she  alleged  tbat  on  or  about  tbe 
19th  of  April.  1888,  she  caused  to  be  depos- 
ited in  the  defendant  bank  "a  large  sum 
of  money,  about  five  thousand  five  hun- 
dred dollars,  tbe  exact  amount  of  which 
she  doe9  not  now  remember,  but  Is  lu- 
tormed  and  believes  It  was  five  tboaaand 
four  hundred  and  seventy-five  dollars  and 
seventy-eight  cents.  (95.47n.7S;)  *  tbat 
subsequently,  on  November  18,  1889.  she 
drew  a  check  for  92,088.1(1,  which  was  paid ; 
but  still  later,  on  the  24th  of  December. 
1889,  she  drew  a  check  un  defendant  paya- 
ble to  herself  for  f.H,387.62,  presented  the 
aatne  for  payment,  and  demanded  pay- 
ment thereof,  wbleb  was  refused,  where- 
fore she  demanded  Judgment  for  Qie  last- 
named  sum  of  98,887.62. 

The  defendant  answered  as  lollowii: 
"(1)  That  the  flrstartlcie  of  theeomplatnt 
Is  true.  (2)  That  the  second  article  of  the 
complaint  is  not  true  as  therein  stated, 
and  the  reasons  anatalning  thia  denial  are 
fully  set  forth  In  further  answer  of  this  de- 
fendant. (,8)  That  the  matter  set  fortb  In 
the  third  article  of  complaint  Is  true.  eul>- 
Ject  to  the  following  statement  and  qnali- 
flcation:  Tbe  plaintiff  did  draw  a  cbetrk 
as  therein  stated,  and  the  same  was  paid, 
bat  prior  to  this  the  plaintiff  made  appli- 
cation, through  her  attorney,  to  know  If 
the  same  conid  be  done,  provided  A.  ft  W. 
McQueen  would  pay  out  a  corresponding 
amount  of  thdrlndebtednMa  tothedefend- 
ant  as  Indnrsers  for  Nelll  McQueen,  de- 
ceased, who  was  tbe  husbund  of  the  plain- 
tiff; and  upon  tbls  being  done,  with  only 
a  small  deficiency  of  being  the  same 
amount,  and  being  done  before  tbe  plain- 
tiff's cheek  was  presented,  she  was  In- 
formed tbat  her  check  would  be  paid,  and 
it  was  ao  done.  (4)  Tbe  matter  alleged 
in  the  fourth  article  of  the  complaint  la 
admitted,  and  tbe  defendant  relies  upon 
the  matter  set  out  In  the  further  answer 
hereto  for  defense  thereto."  Further  an- 
swering, the  defendant  alleges:  *(1)  That 
tbe  money  so  deposited  by  the  piatntin 
was  upon  the  lollowlng  terms  and  condU 
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tfnaa :  The  monoy  belni;  collected  on  the 
lire  InsDraDCfl  ot  Nelll  McQueen  by  Qeorge 
P.  McNeill,  agent  for  eatd  iDsarance  com- 
paoy.  tbe  latter  carried  the  check  lor  the 
amoont  to  tbe  plaintiff  for  her  Indorse- 
ment, that  it  miffht  be  collected,  whereup- 
on tbe  plaintiff  Indorsed  the  check  tor  col- 
lection, and  placed  It  with  aald  George  P. 
McNeill,  and  said:  'I  want  thla  money de- 
poaited  In  the  People*a  National  Bank  to 
the  credit  at  William  McQueen,  admlnla- 
trator  of  Nelll  McQueen,  deceai«ed, to  offHet 
Nellies  [meaning  her  bunband,  tbe  late 
Nelll  McQueen]  debts  In  the  bank.  I  do 
not  want  cue  cent  till  his  debt  In  paid,* 
At  this  time  the  said  George  P.  McNeill 
was  not  at  tbe  bank,  but  at  her  botne, 
when  the  plaintiff  put  the  money  [check] 
Into  bis  bands  with  theabove  InstructioD. 
The  money  due  the  plaintiff  comlog 
through  tbe  Insurnnce  cnmpauieB  in  two 
aereral  checks,  a  serond  visit  was  made 
the  plaintiff  by  said  Genrge  P.  McNeill,  ut 
her  home,  to  carry  her  tbe  secuud  cbock,— 
the  two  checks  together  amounting  to  $6,- 
476.78;  when  tbe  plaintiff,  after  Indorsing 
the  second  cheek  tor  collection,  gave  the 
said  McNeill  instractlons  to  deport  this, 
as  tbe  other  was,  and  upon  tbe  same 
terms.  These  Instrnctions,  so  given  by 
the  plaintiff,  the  said  George  P.  McNeill 
fully  and  Inimedlatelycarrled  out.  Short- 
ly thereafter,  at  the  request  of  the  plain- 
tiff's  attorney,  made  through  William  Mc- 
Queen, in  whose  name,  as  administrator, 
tbe  money  was  then  deposited,  the  deposit 
waa  changed  from  William  McQueen's  ad- 
ministrator's account,  to  that  of  tbe  plain- 
tiff, upon  the  same  terms  as  at  first  re- 
c<>iTed,  William  McQueen  being  present 
and  assenting  thereto,  which  was  entered 
In  a  pass  book  for  the  plain  tiff,  as  follows: 
*Tbe  understanding  pn  which  this  deposit 
la  left  Is  that  it  shall  offiiet  ludebtedneaa  of 
the  late  NelU  McQueen,  and  that  the  bank 
will  allow  Interest  on  It  at  the  same  rate 
charged  on  said  debt.'  Which  pass  book, 
with  the  foregoing  entry,  waa  sent  to  tbe 
plaintiff  by  her  son,  and  thus  the  matter 
rested:  tbe  plaintiff,  with  full  knowledge 
ui  the  facta,  making  no  dlaannt  thereto  for 
a  pOTlod  ofttmefrom  15  to  18  months;  and 
beforethecbeckwas  paid  out,  asreferred  to 
In  tbe  third  article  of  the  complaint,  the 
indebtedness  of  Nelll  McQueen  to  tbe  de- 
fendant was  reduced  almost  to  the  same 
amount  that  tbe  check  called  for,  leaving 
an  amount  of  Indebtednpss  still  dae  by 
Nelll  McQueen  tu  the  defendant,  which  tbe 
balance  on  band,  ao  received  under  tbe 
o^glnal  contractof  deposit,  will  be  insuffi- 
cient to  pay  off  and  discharge.  Tbe  de^ 
fendant  nvtirs  that  the  plaintiff,  after  re- 
ceiving the  money,  directed  an  applica- 
tion of  It  to  the  debts  due  by  Nelll  Mc- 
Queen, her  husbaud,  to  the  People's 
National  Bank,  the  defendant  herein,  and 
for  a  long  time  thereafter  so  understood 
and  ratified  It,  and  tbe  defendant  has  at 
all  times  been  ready,  able,  and  wllUog  to 
carry  out  and  perform  the  contract  on  Its 

gart,  and  Is  stin  willing  to  do  so.  Insist- 
tg  and  alleging  that  tbe  fund  was  so  ap- 
propriated by  the  plaintiff  as  collateral 
Indemnity,  and  to  pay  the  then  existing 
Hablllty  ofNelll  McQueen  to  the  defendant, 
which  baa  ao  recdved  it,  and  fully  per- 


formed the  contract  on  Its  part.  Where- 
fore the  defendant  aska  Jodgment  of  the 
court  that  It  be  dlpmlssed  hence,"  etc. 

Tbe  answer  was  signed  by  attorney,  and 
properly  verified.  There  was  no  testi- 
mony offered  by  either  of  tbe  parties.  The 
Issue  and  finding  were  as  follows:  "Is  the 
defendant  indebted  to  tbe  plaintiff?  and, 
if  so,  in  what  sum?  Answer.  93,387.62, 
with  Intereat  from  December  24,  1880.' 
Tbe  court  Instructed  the  Jury  to  respond 
to  the  Issue  precisely  as  they  did  respond, 
and  the  defendant  excepted.  The  Judge 
who  tried  tbe  case  below  added  tbe  fol- 
lowing lo  tbestatemeut  of  tbe  case  on  ap- 
peal: "Memorandum.  At  the  time  the 
verdict  was  entered  the  court  was  acting 
under  the  belief  tbat  defendant's  counsel, 
when  the  motion  for  continuance  was  re- 
fused, withdrew  hie  answer  Irom  the  rec- 
ord. The  docket  shows  the  entries  to  this 
effect.  But  one  of  defendant's  attorneys 
has,  since  adjournment  of  court,  filed  an 
affidavit  to  the  effect  that  the  answer  was 
never  withdrawn.  Therefore  I  do  insert 
tbe  said  entries  herein."  (Signed,  E.  T. 
Boykin,  Judge.)  Accordingly  the  minutes 
were  amended  by  making  Che  entries  as 
follows:  "Docket  record.  At  May  term, 
1S92.  Answer  withdrawn.  At  request  of 
counsel  for  defendant,  answer  refiled. 
Judgment  for  plaintiff  for  93,387.62, and  In- 
terest on  same  from  .   Rule  for  new 

trial  refused.   Appeal  by  defendant." 

The  defendant,  before  tbe  Jury  were  Im- 
paneled, had  moved  the  court  for  a  con- 
tinuance, its  motion  being  supported  by 
tbe  following  aflSdavIt:  "William  O.  Le 
Due,  receiver  of  said  bank,  being  duly 
sworn, says  the  above^ntltled  action  was 
pending  when  he  took  charge  of  the  Peo- 
ple's National  Bank  of  Fayettevllle,  and 
be  retained  tbe  bank  attorney,  Thomas 
Sutton,  Esq.,  to  attend  to  tbis  case,  as  all 
others  to  which  the  bank  was  a  party 
previous  to  failure  thereof,  that  he  bad 
no  personal,  knowledge  of  tbe  facts  of  the 
case,  but  he  was  assured  by  tbe  said  at- 
torouy,  that  there  was  a  good  defense  to 
said  action;  that  the  facta  constitutlug 
tbedefense.andatated  lu  the  answer,  were 
In  the  personal  knowledge  of  George  P. 
McNeill,  cashier  of  the  bank,  who  had 
sworn  to  the  answer;  that  thefacts  would , 
be  brought  out  by  bis  evidence  upon  the 
trial;  and  tbat  the  cause  would  be  ready 
for  trial  whenever  reached.  This  affiant 
further  statea  tbat  George  P.  McNeill, 
cashier  furmerly  of  said  bank,  gave  him 
the  same  Infnrmatlnn  as  to  tala  knowledge 
erf  the  facta  In  the  case,  and  assured  the 
affiant  he  would  be  present  at  the  trial  at 
tbe  present  term  of  tbe  court ;  that  when 
the  case  was  reached  for  trial  at  tbe  pres- 
ent term  tbe  said  George  P.  McNeill  was 
not  present;  and  the  defendant  was  with- 
out the  only  witness  who  knew  the  facts 
constituting  the  defense,  and  who  had 
conducted  tbearrangement  with  the  plain* 
tiff  set  forth  In  the  answer,  and  whuse  ev- 
idence was  and  Is  indispensable  to  the  de- 
fense. This  affiant  knows  tbe  fact  that 
George  P.  McNeill  waa  a  witness  under 
BBbroBna  to  tbe  present  term  In  a  case  in- 
stituted by  him,  aa  receiver,  against  J.  T. 
Bitter  and  wife,  which  waa  set  for  trial  at 
the  present  term;  the  wltneaa  McNeil  ae- 
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cepted  service  In  wrltlns  of  a  Bubpopna  Is- 
sued by  the  clerk,  as  wltnese  for  the  affi- 
ant, and  aesured  blm  be  would  be  present; 
and  affiant  fartber  Bays  that  said  McNeill, 
In  his  beaiinic  and  presence,  asanred  nald 
T.  H.  Sutton,  attorney, that  be  woald  ap- 
pear as  wltnoHR  without  the  service  of  a 
Buopoeua,  and  that  this  formality  wonld 
not  be  necessary  in  this  cnee.  And  affiant 
farther  says  that,  while  the  family  of  said 
McNeill  resides  In  Fayettevllle,  be  bas  a 
business  office  in  RalelRb.  It  Is  unknown 
to  this  affiant  why  he  was  not  present  at 
tbis  term.  This  affiant  respectfully  repre* 
sents  to  the  court  that  great  Injury  to  the 
trust  placed  In  his  hands  will  be  done,  If 
the  verdict  rendered  is  allowed  to  stand; 
that  tbetectH  which  defendant  expects  to 
prove  are  tally  set  forth  In  the  answer  al- 
ready sworn  to  by  McNeill,  and  he  is  the 
only  person  by  whom  they  can  be  proved. 
The  defendant  expects  to  have  the  benefit 
of  his  evidftuce  at  the  next  term,  should 
this  motion  for  new  trial  be  granted. 
That  the  witness  Is  absent  witbout  his 
knowledge,  consent,  or  procnrement,  and 
greatly  against  his  wishes.  Upon  the 
Krouads  herein  stated,  the  defendant  asks 
for  a  new  trial." 

Tho8.  H.  SttttoD,  for  appellant.  JV.  W. 
Ray,  for  appellee. 

AvRBT,  J.  Commenting  upon  the  as* 
Blgnment  ae  error  of  the  rnllng  of  a  trial 
judge  retaslng  to  grant  a  continuance,  the 
court  said  Id  Jobnaton  t.  Maxwell,  87  N. 
C.  20:  "We  refer  to  this  exception,  not 
pressed  here  as  a  reviewable  error,  only 
to  say  that  in  the  light  of  repeated  deci- 
sions, and  with  the  law  well  settled,  we 
are  unable  tu  understand  why  It  should 
be  the  subiect-matter  of  appeal.*  The 
ancient  mode  of  trial  by- Jury,  which  Is  de- 
clared sacred,  (Const,  art.  1,  {  19.)  Is  that 
which  eomcB  to  ns  as  an  Inheritance  from 
tbe  mother  country.  The  constltntlon 
conferatfae  right  to  demand  tbe  interven- 
tion of  a  Jury,  not  absolutely  and  unquali- 
fiedly in  all  coutroTersiee  arising  In  the 
courts,  but  only  in  cases  Involving  issuea 
of  tact.  Railroad  Co.  v.  Davis,  2  Dev.  &  B. 
466.  It  Is  the  office  of  the  legislature  to 
provide  forsecurlngthe  benefit  ol  this  con- 
Btltntlooal  guaranty  by  declaring  how 
such  iBsneB  shall  be  raised.  This  duty  has 
been  performed  by  prescribing  certain 
rules  governing  practice  and  pleading. 
State  v.  Browu.  70  N.  C.  27;  Code.  §  S9i. 
The  province  of  the  Jnry  is  restricted  to 
passing  upon  Issues  of  fact  raised  by  the 
pleadlngBjJn  the  light  of  the  testimony 
offered.  Where  no  testlnxony  ia  offered,  it 
Is  the  duty  of  the  trial  Judige  to  determine 
the  issues  of  law.  If  any  are  raised,  and 
then  to  proceed  to  enter  such  Judgment  as 
either  of  the  parties  may  have  the  right  to 
demand  upon  tbe  admissions  of  fact  con- 
tained In  the  pleadings,  and  the  determi- 
nation of  tbe  controverted  questions  of 
■  law.  State  t.  Brown,  anpra.  The  de- 
fendant admitted  tbe  allegation  of  the 
complaint  that  tbe  plaintiff  deposited  the 
sum  mentioned  in  her  own  name,  and  drew 
subsequently  92,088.16.  leaving  a  balance 
of  fS,387.62,  the  payment  of  which  was  re- 
fused when  the  check  was  presented  on 
*Jie  2itta  of  December,  1889.  Notblng  more 


appearing,*  the  plaintiff  was  entitled  to 
recover,  upon  the  admissions,  the  balance 
of  the  deposit,  which  she  demanded,  since 
Boch  admissions  were  equivalent  to  a  find- 
ing of  a  Jnry.  Bonham  r.  Craig,  80  N.  C. 
224;  Stephenson  v.  Felton,  106  N.  C.  114, 11 
S.  E.  Rep.  256;  Harris  v.  Sneeden.  104  N. 
C.  869, 10  S  E.  Rep.  477;  Gates  v.  Gray,  66 
N.  C.  442.  The  new  matter  set  op  In  tbe 
answer  and  relied  upon  by  the  defendant. 
If  admitted  to  constltate  a  valid  defense, 
was  deemed  in  law  to  have  been  denied. 
Code.  S  268:  Fltiegerald  v.  Sheltou,  96  N.  C. 
619 :  Price  V.  Eccles,  73  N.  C.  162.  Tbe  oooa 
being  upon  the  defendant,  as  the  actor,  to 
show  tbat  plalntlD  authorized  tbe  appli- 
cation of  the  money  deposited  to  the  pay- 
ment of  the  debt  of  her  deceased  husband, 
when  be  failed  to  offer  any  testimony  to 
eitabllsh  his  defense,  tbe  case  stood  upon 
the  complaint  and  admissions.  Just  as 
though  the  new  matter  had  never  been 
pleaded ;  and  It  was  not  error  In  the  Judge, 
therefore,  to  direct  the  Jury  to  return  a 
verdict  for  the  anpald  balance  of  the 
money  deposited,  with  Interest  from  the 
date  of  demand  and  refusal.  Wallace  v. 
Robeson,  100  N.  C.  207,  6  S.  E.  Rep.  650; 
Forteeeae  v.  Makeley,  9S  N.  C.  56;  Rogers 
▼.  Moore.  86  N.  C.  86.  Tbe  defense  b^ns 
in  the  nature  of  a  plea  by  way  of  confes- 
sion and  avoidance,  on  failure  to  offer  tes- 
timony, the  confession,  as  far  as  It  went, 
was  equivalent  tu  the  verdict  of  a  Jury, 
while  the  matter  In  avoidance,  in  the  ab- 
sence of  proof  offered  to  sustain  It,  cpuld 
no  more  be  considered  than  If  It  bad  never 
b<«n  pleaded.  There  was  no  error. 


(Ul  N.  0.  EK) 
SHBLTON  V.  BBTNOIJD& 

(Snpreme  Court  of  North  CuoUiuu    Nov.  29; 

1802.) 

CONTXAOr— COKSIDSRATION  —  AltbbatIOK  —  Al>- 

MisaiBiLiTT  or  EvmsNOS. 

1.  A  stlpnlation  for  a  share  la  profits.  U 
maj,  realized  from  an  iavestment,  is  sofficient 
coDsideratioQ  to  sapport  a  goaran^  acalnsfc  loss 
hj  Buch  laTestment 

2.  Where  no  alteration  or  interilneatlon  In 
a  contract  has  been  aUemd,  the  jnry  will  not 
be  permitted  to  examine  tt  to  prove  sndi  altera* 
tion  or  interlineation. 

Appeal  from  superior  court,  Focayth 
connty;  Akmfibld,  Judge. 

Action  by  Stephen  Shelton  against  H. 
H.  Reynolds  to  enforce  contract  of  guar- 
anty against  loss  from  an  Investment  In 
land.  Judgment  for  plaintUL  Defendant 
appeals.  Affirmed. 

Jones  A  fiTeroer,  for  appellant,  ffleoo  4 
Manly,  for  appellee. 

BuRWELL,  J.  The  contract  between  tbe 
parties  was  as  tallows:  "Winston.  N.  C.« 
Oct.  14, 1890.  I  bereby  guaranty  S.  Shel- 
ton against  all  lass  lu  his  Investment  In 
West-End  Land  Co.,  In  lot  No.  190,  wblub 
eoat  htm  91,260;  said  Sbelton  to  exerdaa 
right  as  to  when  said  lot  shall  be  aold, 
which  shall  not  exceed  two  years  froni 
Nov.  1,1890,  on  a  condition  that  said  S. 
Shelton  will  give  me  6%  of  the  profits  real- 
ized on  sate  of  aald  lot.  [Signed]  H.  H. 
Reynolds.  "  The  stipulation  that  tbe  de- 
fendant should  have  ft  per  cent,  of  the 
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ErofltB,  It  any  sbonld  tw  realized  from  tbe 
iTestment,  was  a  Bofflclent  conBlderatiun 
to  BDpport  the  agreement  ul  the  defend- 
aot.  ItlsBuch  a  contract  aa  tbe  conrtB 
will  enforce.  But  tbe  objectlun  of  the  de- 
fendant was  to  ita  admission  as  evidence 
Id  the  ease.  It  was  proper  that  this  ob- 
jection should  be  ovarruleo.  The  con  tract 
conid  not  be  constraed  till  It  was  put  In 
evidence.  There  was  no  error  In  allowInK 
plaintiff  to  testlf;  that  he  showed  defend- 
ant a  paper  called  a  "certificate  of  pur- 
chase, before  be  signed  tbe  contract.  The 
contents  of  this  writing  were  properly  ex- 
cluded on  tbe  direct  examination,  It  not 
barlns  been  produced.  His  honor  did  not 
err  when  be  reloftedto  allow  the  Jury  to  In- 
spect the  original  contract,  as  tbe  defend- 
ant'B  coonael  wlshfd  theai  tu  do.  Tbe  clr- 
cnmstances  called  tor  the  application  of 
the  rule  that  tbere  must  be  allegation  as 
well  as  proof,  and  that  other  ruIe,.Btated 
by  bia  honor,  "tbat  evidence  should  be 
offered  to  the  ears  ot  the  Jnir,  and  not  to 
their  eyea.**  We  And  no  other  ezceptlous 
In  tbe  caae.  The  jodgment  must  therefore 
be  affirmed.  No  error. 


rs»  ■vuaOH 

OOMMONWBAX/TH  t.  DTINLOP. 
(Bnvfeme  Oonzt  of  Appeals  of  Tlrj^nla.  Dee.1, 
1882.) 

BuTi  Coupons  Tshdbrbd  nr  FAunm  ow  Taxbs 
— OnrciKENBsa  or  Bovm  —  Bmatx  or  Paoor 
— GomrmiTioNAi.  luv. 

1.  Code,  f  412,  which  pTOrldaa  that,  in  a 
oontaBt  as  to  the  genuiDeneBs  of  state  coupons 
tendered  in  parment  of  taxei,  the  bonds  from 
wbich  the7  were  detached  most  be  produced  by 
the  person  tendering  the  coupons  as  a  condition 
decedent  to  his  right  of  recovering  the  money 
collected  from  him  for  such  taxes,  does  not  cast 
on  him  the  borden  of  proving  the  genuineness 
of  the  bonds  bo  produced  by  him,  where  they 
are  re«nlar  on  their  face,  and  purport  to  be  un- 
der  the  seal  of  the  state,  and  to  be  id^ed  and 
oounterelgned  bj  the  proper  officers,  since  such 
section  does  not  change  tbe  common-law  rule 
that  ooorts  take  Jndldal  notlee  of  the  Beal  of 
the  state  and  of  the  BignatnreB  of  tba  heads  of 
departments. 

2.  A  taxparer  whose  tender  of  conpons  is 
refused,  and  who  then  pays  Ikis  taxes  in  money, 
and  sues  the  state  to  establish  the  genuineness 
of  the  ooopona  tendered  by  him,  and  to  recover 
back  the  money  so  paid,  cannot  assert  that  the 
statute  which  giTes  blm  tbe  right  of  action  is 
vnconstitatlonBiL  in  requiring  him  to  prove  the 
genolneneas  of  uie  coupons,  since  it  is  an  estab- 
Uabed  ^Qciple  that  when  the  sovereign  con- 
sents to  be  Bued  the  terms  and  conditions  in 
irhi<^  such  consent  ia  given  must  be  observed. 

Srror  to  cirenit  court  ol  city  of  Petem- 
bargh. 

These  proceedings  were  Instituted  by 
Mr.  Dnnlop  against  the  commopwenltb 
to  eatabllan  the  genuineness  uf  coupons 
tendered  by  him  In.  payment  ot  taxes,  and 
to  recover  baefc  the  money  coilectiid  from 
blm  for  such  taxes.  Tbere  was  a  Judg- 
ment In  plaintiff's  favor,  and  the  common- 
wealth brings  error.  Affirmed. 

W.  U.  Mann  and  R.  Taylor  Scott,  Atty . 
Gen.,  for  tbe  Commonwealth.  MAury  6: 
Muarft  tor  defendant  in  error. 

Unrv,  P.  This  was  a  proceeding  vn- 
dsr  tbe  atatnte  for  tbe  verlOeatton  of  eon- 


pons  prevlouBly  tendered  by  the  plaintiff 
In  payment  of  taxeu.  At  tbe  trial  the 
plaintiff  proved,  as  alleged  In  his  petition, 
that  no  part  ot  the  taxes  for  which  the 
coupnoB  were  tendered  were  school  taxes 
or  liquor  license  taxes.  He  also  Intro- 
duced a  witness,  who  exhibited  for  tbe 
Inspection  of  the  court  and  jury  the  bonda 
from  which  tbe  coupons  had  been  cut; 
The  witness  then  teatlHed,  without  ob- 
jection, that  they  were  the  genalne  bonds 
ot  tbe  state;  that  he  himself  had  cut  the 
coupons  from  them ;  and  that  the  coupons 
were  genuine;  and  this  was  all  tbe  evi- 
dence In  the  case.  Tbe  bonds,  copies  ot 
which  are  exhibited  with  the  record,  are 
regular  on  their  face,  parportliig  to  be 
under  the  seal  ol  tbe  state,  and  signed  by 
tbe  treasurer  and  countersigned  by  the 
second  auditor  of  tbe  state.  They  all  pur- 
port to  have  been  Issued  pursuant  tn  tbe 
act  of  March  SO,  ItjTl,  commonly  known 
as  the  "Funding  BUI,"  except  one  wblcb 
purports  to  be  under  the  act  ot  March  28, 
1879,  entitled  "An  act  to  provide  a  plan 
of  Bsttlement  ot  the  public  debt."  Tbe 
commonwealth  demurred  to  tbe  evidence* 
but  the  court  overruled  the  demurrer,  and 
gave  Judgment  for  the  plaintiff. 

It  ia  contended  for  tbe  commonwealth 
—First,  that,  to  prove  tbe  genuineness  of 
the  coupons,  It  was  Incumbent  on  the 

glalntlff  to  prove  the  genuineness  of  the 
nnds;  and,  secondly,  that  this  he  baa 
tailed  .to  do,  because  the  witness  does  not 
say  that  tbe  signatures  to  the  bonds  are 
genuine,  or  that  be  is  an  expert  In  mat- 
ters of  handwriting,  or  that  the  seal 
affixed  t»  tbe  bonds  is  the  genuine  seal  of 
tbe  state.  The  circuit  court  decided  that 
the  seal  proved  Itself,  cmd  ttaat.  In  tbe 
absence  of  evidence  to  prove  that  tbe 
bonds  were  spnrlous,  tbe  evidence  ad- 
duced established  the  genuineness  of  the 
coupons.  We  are  of- opinion  that  this 
ruling  Is  correct.  It  Is  a  rule  of  evidence, 
universally  recognized,  that  tbe  conrts  of 
a  state  take  judicial  notice  of  Its  seals  and 
of  the  aignatnrea  of  the  beads  ot  depart- 
ments; nor  win  It  be  supposed,  without 
proof,  that  any  particular  seal  Is  coun- 
terfeit or  Irregularly  Impressed.  The  law 
assumes  that  the  seal  of  the  state  la 
known  to  all  of  faerjudlclal  officers,  and 
there  is  nothing  in  tbe  statute  requiring 
the  production  of  the  bonda.  In  a  proceed- 
ing like  the  present,  which  affects  tbe  role 
of  the  common  law.  The  statute  now 
carried  into  section  412  of  tbe  Code  simply 
provides  that  upon  the  demand  ot  the 
party  contesting  tbe  genuineness  of  tbe 
coupons  the  bonda  from  which  they  were 
detached  Rfaall  be  produced  by  the  plain- 
tiff as  a  condition  precedent  to  bis  right 
of  recovery.  Nothing  Is  eald  aboat  the 
burdeb  of  proving  tbe  gennlneneaa  ot  tbe 
bonds  being  on  the  plaintiff,  or  that  the 
seal  of  the  Htate shall  not,  as  in  other  cases, 
prove  Itself;  and,  bad  tbe  legislature  In- 
tended to  alter  tbe  rule  above  mentioned, 
such  Intention  would  surely  have  been 
unmistakably  expressed.  This  was  vir- 
tually decided  In  Com.  v.  Hurt,  86  Va.  918, 
9  S.  E.  Bep.  148.  Tbere  the  question  waa 
whether,  upon  the  production  ot  the 
bonds  by  the  plaintiff.  It  was  competent 
for  the  commonwealth  to  era8s.examlnfr 
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the  witDMsefi  as  to  the  KBDulDeneaB  of  the 
Blgnatares  tu  the  boDda.  The  trial  court 
ruled  that  It  was  not,  nnleaa  a  plea  at  noa 
est  Aetnm  should  be  firat  Oled.  Bat  this 
court  reversed  that  rullDK  on  the  ground 
that  the  commonwoalth  was  entitled  to 
ehow.  If  she  could,  without  filing  such 
■plea,  which  was  not  contemplated  by  the 
statute,  that  the  bonds  were  spurious, 
and  thereby  tu  show  that  the  detached 
coupons  were  not  genuine.  It  was  not 
suggested,  either  by  counsel  or  by  the 
court  to  that  case,  that  the  statute  re- 
quired anything  more  than  the  produc- 
tion of  the  bonds.  On  the  contrary,  it 
was  assumed  that  the  burden  ol  proving 
that  the  bonds  were  not  genuine  was  on 
the  commonwealth,  and  the  statute  is  the 
same  now  In  this  particular  as  ft  was 
when  that  case  was  decided.  It  is  also 
conten'led  fur  the  defendant  In  Rrror  (the 
plalntlR  below)  that  the  provision  of  the 
statute  requiring  the  production  of  the 
bonds  to  prove  the  Kenulneness  of  the 
coupons  Is  unconstitutional.  And  Mc- 
Gahey  t.  Virginia.  185  D.  S.  662,  10  Sup. 
Ct.  Rep.  972,  is  relied  on  lor  this  position. 
That,  nowerer,  wua  a  suit  by  the  state 
against  the  taxpayer,  while  the  present 
Is  a  suit  by  the  taxpayer  against  the 
state;  aud  It  to  an  established  principle 
that,  when  the  sovereign  consents  to  be 
sued,  the  terms  and  conditions  upon  which 
such  consent  is  given  must  be  observed. 
Nor  can  a  party  avail  himself  of  the  bene- 
fit of  a  statute,  and  at  the  same  time  con- 
test Its  validity.  Purcell  t.  Conrad,  84 
Va.  667.  S  S.  E.  Bep.  645;  Daniels  t.  Tear- 
ney,  103  D.  S.  416.  A  taxpayer  whose  ten- 
der of  coupons  is  refused  may  undoubted- 
ly set  up  the  tender  as  a  defense  In  any 
subsequent  suit  by  the  state  against  him 
for  the  recovery  of  the  taxes.  But  if, 
upon  the  refusal  of  the  tender,  hechooses, 
as  in  the  present  base,  to  pay  In  money. 
Rod  then  sues  tbe  state  to  establish  the 
genuineness  of  tbe  coupons,  and  to  re- 
cover back  the  money  so  paid,  he  must 
conform  to  the  conditions  prescribed  by 
the  statute,  giving  blm  permission  to  sue. 
For  the  reasons,  however,  already  stated, 
and  without  considering  any  other  ques- 
tion discussed  at  the  bar,  tbe  Judgment 
must  be  affirmed. 


(89  Va-  390) 

HOUSTON  8AI/r  ft  PLAOTBB  00.  OAHP- 

BBLL  et  aL 
(Bapreme  Ooort  of  Appeals  of  ^rglnia.  Nov. 

17.  isa2.) 

DHOUnioK  nr  Dbbd— "Coimsootm'*  Lim— 

Paboi.  Eyidbticb. 

1.  A  deed  ooDveylng  the  "P.  Salt  Works, 
and  the  lands  coDtlgiioai  thereto,"  does  not  em- 
brace land  distant  aboat  three  foorths  of  a  mile 
from  the  miUo  body  of  the  salt-works  land, 
and  separated  therefrom  by  the  interrening 
lands  of  other  persoos,  since  there  Is  qoUiIds  in 
tbe  context  of  the  deed  to  show  that  the  parties 
need  the  word  "contigoonB"  in  any  other 

Its  primaiT  meaDinfr,  which  to  *1n  actual  con- 
tact," or  *'toncbInff." 

2.  Stoea  the  meaning  of  the  deed  to  dear, 
evidence  lhat  the  parties  idaoed  a  dUEmnt  em* 
stmctton  on  It  U  InadmlsnUa. 

Appeal  from  Smyth  county  court. 


BJectment  by  Campbell,  trustee,  and 
others,  against  the  Holston  Salt  &  Plaster 
Company.  There wasa  Judgment  In  plain- 
tilts'  favor,  and  defendant  appeals.  Al- 
flrmed. 

C.  B.  Thomas  and  B.  F.  BaebHomu,  lor 
appellant.  J.  A.  BacbaoaD,  tor  apjielleesb 

Lswiq,  P.  This  is  an  action  of  ejectment 
to  recover  a  tract  of  220  acres  of  land,  elt> 
uate  in  Smyth  county.  The  land  in  con* 
troveray,  together  with  the  Preston  Salt 
Works  and  various  other  tracts  of  land, 
and,  Indeed,  his  whole  estate,  real  and  per- 
sonal, was  conveyed,  on  the  7th  of  July, 
lASU,  by  Thomas  L.  Preston  to  Robert 
Gibboney,  In  trust  for  the  payment  of  hla 
debts.  In  the  deed  of  trust  the  salt-works 
property  to  described  as  "  that  tract  or 
parcel  of  land  lying  In  Smyth  county,  on 
the  waters  of  the  north  fork  of  the  HoU 
stun,  (fommonly  known  as  Che  *  Preston 
Salt-Wurks  Estate,' and  containing  6.996 
acres."  On  the  lUth  of  June,  1862,  the  trus- 
tee, Gibboney,  Hold  the  salt  works  to 
Stuart  &  Palmer,  the  grantors  uf  the  de- 
fendant company,  the  plalntIB  in  error 
here,  describing  In  the  written  contract  ot 
sale  the  property  sold  as  "being  all  tbe  es- 
tate, right,  title,  and  interest  which 
Thomas  L..  Preston  conveyed  to  tht>  said 
Gibboney  by  deed  bearing  date  July  7, 
1869,  In  the  Preston  Salt-Works  estate.and 
the  lands  contiguous  thereto;"  and  the 
subsequent  conveyance  by  the  substituted 
trustee  follows  this  descrlptiou.  It  seema 
that  tbe  salt  works  proper  originally  con- 
tained only  about  SOO  acres,  but  were  from 
time  to  time  added  to  by  the  purchase  of 
other  lands,  the  whole  forming  a  compact 
body,  if  tbe  land  in  controversy  be  exclud- 
ed. The  latter  was  devised  by  Mrs.  Sarah 
B.  Preston  to  her  three  bods,  of  whom  tbe 
said  Thomas  L.  was  one,  a  number  oC 
years  before  hie  deed  to  Olbboney,  and  la 
distant  from  the  main  body  of  the  salt- 
works land  about  three  fourths  of  a  mile, 
being  separated  therefrom  by  the  Inter- 
vening lands  of  other  persons.  The  ques- 
tion, therefore,  Is  whether  the  sale  by  Gib- 
boney embraced  the  land  In  controversy; 
and  that  depends  upon  whether,  accord- 
ing to  the  true  construction  of  the  con« 
tract  of  sale,  tbe  land  to  contiguous  to  the 
saltpworks  estate. 

It  Is  a  general  rule  that  tHb construction 
of  all  written  instruments  is  a  question  ot 
law  fur  the  court,  and  that  the  terms  of 
every  such  instrument  are  to  be  under- 
stood in  their  plain,  ordinary,  and  ptipular 
sense.  2  Para.  Cont.  492;  Ooddard 
Foster.  17  Wall.  123;  Smith  v.  Faulkner, 
12  Gray,  261;  Nash  v.  Drtsco,  61  Mo.  417; 
1  Wait,  Act.  A  Def.  121.  What,  then.  Is  the 
meaning  of  "contiguous?"  Its  primary 
meaning,  according  to  all  the  lexicogra- 
phers, is  "In  actual  contact,"  or  "touch- 
ing," from  the  two  Latin  words  eoo  and 
taagere.  Itisnotsynonymons  with ''adja- 
cent," although  sometimes  used  in  that 
sense,  and  rice  versa.  "What  Is  'adja- 
cent,'" says  Worcester,  "maybe  separated 
by  the  intervention  of  some  other  object; 
what  to 'contiguous' must  touch  on  one 
side."  The  word,  then,  having  a  primary 
meaning,  must  always  be  understood  In 
that  sense,  unless  the  context  shows  It 


Digitized  by 


Google 


Va.) 


PULABKl  IRON  CO.  v.  PALMEB. 


275 


was  otberwlM  Intended;  the  rule  being, 
as  obserTed  by  tbe  master  of  the  rolls  In 
FlKH  ▼.  aarke,  S  Cb.  Dtv.  672.  that,  when 
a  word  la  oaed  that  baa  a  primary  mean- 
Init,  (ae  nil  words  bare  whicb  bare  more 
than  one  meaninK.)  yon  want  a  context 
to  And  anotber.  Tbe  same  point  was  de- 
cided In  Flndley  T.  Flndley,  11  G rat.  434. 
In  whIcb  case  one  of  the  rales  laid  down 
by  Sir  James  Wiohau  tor' the  constmetlon 
of  wills  was  qnoted  with  approval,  and 
held  to  be  eqnally  appUeabto  to  written 
contracts,  wtaicb  rale  Is  tn  these  words: 
"When  there  Is  notblng  In  tbe  context  o( 
a  will  from  wblcb  It  Is  apparent  that  a 
testator  has  oiied  tbe  words  In  which  he 
has  expressed  himself  in  any  other  than 
their  strict  and  primaij  sense,  and  when 
bis  words^ao  IntOTpretsd,  are  sensible  with 
reference  to  the  extrinsic  dreamstances,  It 
ts  an  inflexible  rale  of  eonatrnctlon  that 
tbe  words  of  the  will  shall  be  Interpreted 
in  their  strict  and  primary  sense,  and  in 
no  other,  although  they  may  be  capable 
of  some  popnlar  or  secondary  interpreta- 
tion, and  aUhoDgh  the  roost  coDclaslve 
evidence  tit  intention  to  ose  them  In  such 
popnlar  oraeiMindary  sense  be  tendered." 
11  tbe  words  need  In  a  written  contract  do 
not  express  tbe  trne  meaning  ot  the  par^ 
ties,— i.  a.,  where  there  is  a  mutnal  mis- 
take,—tbe  error  may  be  corrtjcted  by  a 
court  of  equity,  upon  a  bill  filed  for  that 
purpose.  Butaconrtollaw.ln  cuustralng 
a  contract  wbich  the  parties  have  made, 
cannot  substitute  In  Its  place  another, 
which  they  may  bare  Intended  to  make, 
bnt  which  they  did  not  make.  The  rale  Is 
tbertfure  said  to  be  Inflexible,  because  by 
the  consistency  and  nnlformlty  of  con- 
stractlon  which  It  requires  Justice  Is  done 
nut  only  to  tbe  parties  In  tbe  particular 
ease  before  tbe  court,  but  It  enables  all 
peraons  to  do  Jastice  to  tfaetnselves,  by 
making  known  to  them,  before  entering 
Into  a  contract,  the  force  and  effect  of  tbe 
words  they  employ,  and  the  precaution 
necessary  to  effectuate  their  Intention. 
AppIylUK  this  role  to  the  present  case,  It 
ts  clear  that  the  land  In  controversy  was 
not  embraced  In  the  instrument  In  ques- 
tion. There  Is  nothing,  io  otbw  words, 
in  the  context  to  show  that  whm  "cun- 
tignoos"  lands  were  spoksn  of.  the  word 
was  not  used  in  Its  primary  sense.  In  the 
de«d  ot  trust  tbe  salt-works  estate  Is  de- 
scribed as  .a  single  "tract  or  parcel"  of 
land,  while  in  tbe  contract  of  sale  tbe  prop- 
erty sold  Is  described  as  the  "Preston  Salt 
Works.and  thelands  contiguous  thereto." 
But  the  land  in  controversy  Is  nut  con- 
tlgnooa  thereto,  because  it  Is  separated 
tbererrom  by  tbe  lands  of  others;  and  we 
must  take  tbe  contract  as  It  Is.  We  can- 
not, by  Judicial  construction,  in  vlulatlon 
ot  the  settled  rules  on  the  subject,  make  a 
eontrart  for  tbe  parties  that  they  have 
not  made  for  tbemsdves ;  and,  as  the  con- 
tract they  did  makels,  by  itsslf.  Intelligible 
and  certain  when  Hs  words  are  taken  In 
their  common  or  natural  sense,  the  mean- 
ing of  those  words  must  be  taken  as  thb 
meaning  of  tbe  parties.  Hence  there  was 
no  error  in  exclndlugat  the  trial  tbe  letter 
from  Preston  to  GIbbooey,  written  In  Sep- 
tomtwr,  186S.  The  writer  simply  said,  in 
•obstance,  that  tbe  title  to  the  land  now 


in  controversy  deoended  upon  whether  It 
was  Glbboney*a  Intention  to  inclnde  It  in 
the  sale  to  Stuart  ft  Palmer,  and  asked 
bim  todecide  tberoatteratonee.  Whether 
Gibboney  answered  the  letter,  or  took  any 
action  In  tbe  niatter,doee  not  appear,  nor 
is  it  material,  since  It  Is  set  Lied  law  that, 
where  the  meaning  uf  a  contract  Is  clear, 
an  erroneous  constraction  put  upon  It  by 
tbe  parties  cannot  control  Its  effect.  Rail- 
road Co.  T.  Trimble,  10  Wall.  867:  Kaiek 
V.  Kntck.  75  Va.  12.  Nor  was  there  error 
In  excluding  theevldence  ot  Sexton,  deputy 
clerk  uf  theconnty  court  ot  Smyth  coun- 
ty, who  was  offered  by  the  defendant  to 
prove  certain  entries  In  the  land  books  ot 
that  connty  touching  the  land  In  contro- 
versy. If  those  entries  were,  in  any  view, 
admissible  evidence  in  the  case,  the  books 
themselves  were  the  best  evidence  ot  tbtAr 
contents,  and  they  were  not  produced. 
Bnt  the  books  were  not  admissible,  for 
reasons  already  stated.  There  Is  no  ques- 
tion of  estuppel  in  tbe  ease.  The  remain- 
ing assignments  ot  error  relied  on  In  the 
argument  at  the  bar,  which  chiefly  relate 
to  the  action  ot  the  trial  court  la  regard 
to  the  instructions  ottered  by  the  defend- 
ant, need  not  be  specially  noticed,  an  what 
has  been  said  snffldently  disposes  ol  the 
cass.  Judgment  affirmed. 


(B»  Va.  S84) 

PUIiASEI  IRON  OO.  V.  PALMBB  ct  nx. 
(Saprems  Court  of  Appeals  of  Virginia.  Nov. 
17,  1802.) 

SqUITT— RSTOBKATION  Or  DbbD — HiSTAU. 

In  sn  action  by  a  vendee  to  reform  ■ 
deed  the  bill  alleged  that  complalaant  had  rer- 
bally  coDtracted  to  parchue  from  defendant  all 
the  mineral'la  cerUun  land,  excepting  lead  and 
tine;  that  the  deed  was  altered  by  defendant, 
after  it  had  been  seat  to  him  for  execution,  hj 
restricting  the  interest  conveyed  to  the  Iron 
ore  in  the  land;  and  that  complalDant  had  no 
notice  of  the  alteration  nndl  after  the  deed  bad 
been  recorded,  and  just  before  brlngins  suit. 
Held,  that  a  letter  written  to  complainant  Dv  de- 
fendant within  a  week  after  the  contract  of  aale 
mu  entered  Into,  and  before  the  deed  was  exe- 
cuted, stating  OaX  he  andoritood  the  agreement 
to  oovsr  all  the  mineral  In  the  land,  "iseei  ilng 
to  myself  all  of  the  lead  and  rinob**  entltied 
oom^dnant  to  a  itfonaatloB. 

Appealfrom'clrcultcourt,  Wythe  connty. 

Rult  by  the  Pulaski  Iron  Company 
against  George  W.  Palmer  and  wife  for 
tbe  reformation  of  a  deed.  From  a  decree 
In  defendanta'favor.complalnant  appeals. 
Reversed. 

W.  H.  BoUingy  for  appellant.  Brown  A 
Moore,  for  appellees. 

Lact,  J.  This  is  an  appeal  from  a  de- 
cree ot  tbe  circuit  court  of  Wythe  county, 
rendered  at  the  September  term,  1890,  of 
said  court.  Tfas  suit  was  brought  by  the 
appellant  company,  the  Pulaski  Iron' 
Company,  to  correct  a  mistake  In  tbe  deed 
ol  tbe  appellees,  George  W.  Palmer  and 
wife,  conveying  to  them  certain  mineral 
interests  in  tbe  lands  of  tbe  said  appel- 
lees. The  plaintiff's  bill  sets  forth  that  Its 
agent,  George  T.  Mills,  one  of  the  direct- 
ors of  the  said  appellant  company,  made 
a  contract  to  purchase  of  the  said  Palmer 
and  wife,  by  wblcb,  for  the  Pulaski  Iron 
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Company,  beparetaaBed  of  the  said  Palmer 
and  wife  all  tbelr  mineral  Intereatn  In  the 
tract  of  land  In  quefitlon  here,  the  said 
Palmer  and  wife  nMervIos  by  the  terme 
of  the  said  contract,  bonever,  all  the  lead 
and  lioe  on  tbe  said  land,  which  aale  was 
reported  to  and  ratified  by  tbe  superln- 
tendent  and  seneral  manager  of  tbe  com- 
pany, and  the  company,  duly  ratltylnK  the 
same,  complied  with  tbe  terms  of  sale  by 
paying  $10,000  down  In  cash  in  1887,  and 
agreed  to  pay  $5,000  In  one  year,  and 
$5,000  In  two  years.  The  appellees  made 
a  deed,  which  was  referred  to  tbe  com- 
pany's attorney  fur  tbe  examination  of 
aiid  report  on  the  title  or  tbe  vendors.  The 
title  was  Inveetigated,  and  the  deed  re- 
modeled, and  sent  by  tbe  attorney  to 
George  W.  Palmer  and  wife  for  execution, 
which,  however,  was  notexecuted  as  deliv- 
ered to  them,  bnt  altered  in  a  material 
respect,  and.  recorded,  wlthont  notice  of 
tbe  change  to  the  vendee,  which  change 
was  not  dbwovered  nntlt  recently,  when 
application  wan  made  to  tbe  vendors  to 
correct  tbe  deed  In  accordance  with  the 
contract  actually  made  between  the  par- 
ties; hut  this  was  refused  on  the  part  of 
Palmer  and  wife.  The  defendant  (Palmer) 
answered,  and  denied  any  mistake,  Insist- 
ing that  he  bad  never  agreed  to  sell  any- 
thing bnt  tbe  Itoo  interest,  reserving  nil 
else  In  and  npon  the  said  land.  Depoai* 
tlons  were  taken  on  both  sides,  and,  the 
cause  coming  nn  to  be  beard,  tbe  circuit 
court  dismisBed  the  plalntiff'a  bill,  and  it 
applied  for  and  obtained  an  appeal  to  this 
court. 

it  Is  conceded  by  the  learned  counsel 
for  the  appellees,  who  cite  and  rely  on  the 
langoage  of  Judge  Staples  In  Carter  v. 
McArtor,  28  Grat.  856,  to  that  effect,  that 
"a  deed  or  other  instrument  may  be  re- 
formed when,  througb  mistake  or  acci- 
dent. It  does  not  accurately  represent  the 
agreement,**  but  call  attention  to  the 
statement  by  tbe  same  learned  Judge  that 
**tbe  mistake  must  be  made  out  by  tbe 
cleareatand  most  satisfactory  testimony, " 
In  the  same  case  tbe  principles  are  fully 
set  forth  which  govern  the  question,  and 
It  is  said  that  tbe  burden  ot  proof  Is  on 
the  complainant  to  show  clearly  tbe  al- 
leged error,  and  to  rebut  the  preaamp* 
tlon  that  the  writing  speaks  the.  final 
agreement  by  the  clearent  and  most  satis- 
factory evidence,  (referring  to  Story,  Eq. 
Jar.  8  160;  Leas' Ex*r  v.  Eldson.  9  Grat. 
277;  fifausy  V.  Senara,26Grat.641.)  There 
Is  no  dispute  concerning  tbe  law  In  this 
canse,  both  sides  concurring;  and  it  Is 
welt  settled  that  such  a  mistake  may  be 
corrected,  and  tbe  deed  reformed  In  ac- 
cordance with  tbe  trne  agreement  be- 
tween the  parties.  In  this  cause  we  will 
brleflyconsldertbe  evidence.  It  Is  claimed 
oytbe  appellant  company  that  tbe  pur- 
chase was  of  the  whole  of  tbe  vendor's 
mineral  Interest,  tbe  vendor  reserving  the 
lead  and  sine,  and  its  officers  making  the 
purchase  so  testify.  On  tbe  other  hand, 
Palmer  says  that  he  sold  only  tbe  Iron 
Interest  by  the  contract,  and  made  no 
mlstaka,  and  that  tbe  deed,  as  amended 
by  him,  sets  forth  tbe  true  agreement,  and 
that  there  waa  no  other  agreament,  and 
giTM  bis  depusltlon  to  this  affect:  tbat 


neither  the  company  nor  any  of  Its  agents 
ever  suggested  anything  of  any  other  par- 
chase  than  Iron  ore  nntil  the  second  pay- 
ment becamedue, — twu.yeMrs  afterwards; 
tbat  tbe  contract  was  never  reduced  to 
writing,  and  that  be  never  heard,  before 
the  time  mentioned,  of  any  socb  allieed 

fmrchaae  of  any  Interest  other  than  tbe 
ron  ore.  Tbe  appellant,  on  the  other 
hand,  flies— and  proves  the  handwriting 
to  be  Palmer's— a  letter  to  tbe  following 
effect:  "Saltvllte,  Jane  11,1887.  John  U. 
Kennedy,  Esq.,  PuJaskI  County,  Va.— 
[Kennedy  was  the  general  manager  of  the 
company.]  Dear  Hlr:  On  my  return 
home  tbla  evening  I  find  yonr  tel^ram, 
vis.:  'Pulaski  accepts  option  at  yonr 
figures.  Directors  autborlie  me  to  offer 
one  third  down.  Will  yon  accept  these 
terms?*  I  do  not  understand  this.  Mr. 
George  T.  Mills  came  to  Emory,  Va.,  on 
last  Tuesday,  and  accepted  my  proposi- 
tion, vis.,  $30,000  for  my  Interest  In  the 
minerals  on  the  Sayers  tract,  reserving 
to  myself  all  of  the  lead  and  ilcc;  $10,000 
cash  down ;  the  balance  in  one  and  two 
years,  $5,000  each,  with  Interest,  payable 
annually,  on  the  deferred  payments.  I 
supposed  and  believed  that  the  purchase 
was  for  your  company.  I  wrote  to  Mr. 
J.  E,  Moore,  attorney,  at  Mr.  Mills' sug- 
gestion, to  make  tbe  deed,  and  send  It 
for  my  signature.  Please  to  confer  with 
Mr.  Mills.  Yours,  etc..  Obo.  W.PALidCK.* 
And  In  another  letter,  dated  October  4, 
1887,  to  tbe  same  person,  addressing  blm 
as  "general  manager. "  he  eays.  among 
other  things:  "I  am  willing  to  carry  out 
the  trade  as  I  promised,  but  must  have 
the  cash  payment,  and  hope  that  yon 
will  send  me  tbe  eheck  for  the  same  un 
receipt  of  this."  This  letter  first  w ritten 
within  a  week  of  tbe  agreement  sets  forth 
tbe  agreement  circumstantially  as  It  Is 
claimed  to  be  by  tbe  appellant.  It  Is  at 
variance  In  tbe  particulars  claimed  by  the 
appellant  with  the  deed.  The  deed  waa 
written  shortly  attar  tbe  agreement  waa 
made,  and  Is  so  done  as  to  exclude  tbe 
limestone  on  the  lapd,  and  makes  no  res- 
ervation of  the  lead  aud  sine,  none  beins 
necessary  if  the  sale  is  limited  to  the  Iron 
ore.  This  change  Is  material,  and  greatly 
adverse  to  tbe  interest  of  the  vendee,  as 
admitted  by  Palmer  at  the  time.  It  waa 
probably  a  mutual  mlstake.ca.used  by  the 
elreamstance  tbat  tbe  learned  gentleman 
who  waa  written  to  by  tbe  vendor  to 
make  the  deed  was  not  present  at  the 
purchase,  and  Palmer  may  have  beeu, 
and  probably  was,  careless  or  hurried  In 
writing  to  blm,  and,  as  Iron  was  the  chief 
thing  wanted  by  this  "iron  company,** 
may  have  stated  that  be  had  sold  his  Iron 
interests,  and  reserved  the  lead  and  sine, 
and  directed  a  deed  to  be  drawn.  But, 
however  this  was,  when  Palmer  was  la- 
slsting  on  bis  purchase  and  Its  terms,  and 
claiming  that  It  was  for  tbe  company, 
and  mast  be  complied  with,  he  states  it 
In  detail,  and  clearly  in  accordance  with 
the  appellant's  contention.  This  was  a 
ease  of  mistake,  and  was  probably  in  tha 
beginning  an  accident,  and  not  at  first 
discovered  because  of  tbe  different  peraoos 
figuring  at  different  stages  ol  the  txami- 
actlon  on  the  part  ot  the  company.  Tha 
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Interpolation  of  tbe  deed  bj  the  appeneea. 

PaimeF  and  wUe.  after  It  bad  left  ttan 
banda  ol  the  Pnlnakl  Iron  Coinpany,  and 
wltboot  notice  to  them,  was  void  as  to 
tbem,and  as  tt  altered  tbe  scope  and  effect 
of  the  deed.  Wltbont  this  Ibe  deed  re- 
cited: "Being  tbe  aame  mineral  Intereet 
which  David  Sayera  and  wile,  by  deeds. 

(  )  fcrantedand  conTeyed  nntn  the  aald 

6.  W.  Palmer  In  fee."  Tke  Interpolation 
madethe  lanRuaffe  aefolluwa:  "Being  [all 
ol  the  Iron  ore  embraced  In]  tbe  eamemln- 
erallutereet."  Sothat  tbedeed  wbieb  had 
been  preeented  to  tbe  connsel  tor  the  ap- 
pellant described  this  icrantaa  of  tbe  same 
mineral  Interests  whlchBayera  and  QUmer 
ft  Barrett  and  otbera  bad  conveyed  to  O. 
W.  Palmer  In  fee;  but  by  the  alteration  In 
qnestlon  It  was  described  as  all  the  Iron 
ore  only.  This  recital  In  no  way  binds 
tbe  appellant,  and  mnst  be  stricken 
from  the  deed.  There  Is  no  donbt  abont 
the  fact  that  a  mistake  was  made,  and 
tbe  same  ooeht  to  be  corrected.  The 
dmilt  court  navluff  decided  otherwise, 
the  decree  complained  of  most  be  reversed 
and  annnlled,  and  such  deeree  rendered 
ben  aa  tbe  said  circuit  court  ought  to 
bsTB  rendered.  Decree  reversed. 


COMMONWEALTH  t.  FOBD. 

(Snptame  Oonxt  of  Appeals  of  Ylr^s.  Dee. 

1«  1892.) 

VBBinoi.Tios  or  Coupons  Cdt  nau  Stats 
Boiroa  —  pATiUHT  or  Taxis  —  Surrbndbb  or 
BoKM  TO  Stats  uitdbb  KsruitDiNa  Act. 

Code,  I  412,  which  proTldes  that  In  a 
con  teat  as  to  tbe  geantneneas  of  state  conpooa 
tendered  in  parmeot  of  taxes  the  bonds  from 
which  snch  coupons  were  detached  mnst  be  pro- 
duced by  tbe  person  maklns  the  tender  as  a 
condition  precedent  to  bis  nght  of  recovering 
the  money  collected  from  him  for  such  taxes, 
do3«  not  apply  where,  after  making  the  tender 
of  the  coapons,  which  have  been  retained  by 
the  officers  for  Terification,  the  bonds  from 
which  they  were  detached  were  surrendered  to 
the  commonwealth  under  the  refunding  act  of 
Febmaiy  20.  1802,  shice  section  12  of  tiiat  act 
proTtdes  that  "all  coupons  heretofore  tendered 
to:  taxes  and  held  by  the  officers  of  the  oom- 
moof^th  for  verification  shall  be  received  In 

Savmeat  oC  the  taxes  for  which  they  were  ten- 
tTed,  ai>d  tiip  nMHi«r  colleeted  for  such  taxes 
niuTueC  to  tLe  parties  frtnn  whom  it  was  r^ 

Error  to  elreuit  court  of  city  of  Rich- 
mond. 

PetitloD  by  A,  J.  Ford,  trustee,  against 
tbb  commonwealth,  to  have  certain  state 
eonpoub  tendered  hy  him  In  payment  of 
taxesdeclared  genuine.  From  a  Judgment 
In  plaintiff's  favor,  tbe  commonwealth 
brinici>  error.  Affirmed. 

H.  B.  PoUhM  and  B.  Tajtor  Scott,  Atty. 
Gon..  for  tbe  tiororaonwealtb.  Mttur^  A 
MauTS,  for  defendant  in  error. 

Lact,  J.  This  Is  a  writ  of  error  to  a 
Jndinnent  of  tbe  circuit  court  of  tbe  city 
of  Ricbmond  on  tbe  24tb  day  of  June» 
18BS.  Tbe  petition  of  the  plalntllt  (the  de- 
fendant in  wror)  In  the  drcutt  court  waa 
filed  on  tbe  SOtb  day  of  April,  1892,  and  al- 
iqted  tiiat  be  was  a  taxpayer  of  said  city ; 
that  on  tbe  10th  day  of  June,  1880,  belns 


Indebted  to  the  state  of  Vlrvlnla  In  the 
snm  of  f628  state  tax  other  than  school 
tax  and  llquor-llcense  tax,  be  tendered  J. 
K.  Cblldrey ..treasurer  of  tbe  said  city,  and 
tbe  officer  appointed  by  law  to'  receive 
said  tax.  In  payment  of  so  much  thereof, 
9538  In  paatpdne  conpona  cut  from  tbe 
bonds  of  the  comraonwealtb.  Issued  under 
an  act  ol  tbe  general  assembly  approved 
March  30,1871,  entitled  "An  act  to  provide 
tor  tbe  funding  and  payment  of  the  pnblle 
debt,"  and  from  other  bonds  of  tbe  state, 
Issued  under  authority  of  an  act  of  tbe 
general  assembly  approved  March  28,  1879, 
entitled  "  An  act  to  provide  a  plan  of  set- 
tiemoit  of  the  pnblle  debt,  *  which  said 
eonponaare  bylaw  receivable  lor  all  taxes, 
debts,  and  demands  due  tbe  state,  who 
received  the  same  for  purposes  of  Identifi- 
cation and  verification,  and  forwarded 
them  to  that  court  for  that  purpose  ac- 
cordlngtolaw;  alleglngtbat  tbe  eald  cou- 
pons were  genuine  legal  coupons,  past 
due.and  are  legally recelvableforall  taxes, 
debts,  and  demands  due  the  common- 
wealth of  Virginia ;  and  prays  that  a  Jury 
be  Impaneled  to  try  tbe  question  whether 
tbey  are  genuine  legal  coupons  legally  re- 
ceivable tor  all  taxes,  debts,  and  demands 
due  tbe  commonwealth ;  prays  for  process 
against  the  said  common  wealth,  and  that, 
when  tbe  said  conpoos  are  ascertained 
to  be  genulno  legal  coupons,  past  due, 
and  receivable  tor  all  taxes,  debts,  and 
demands  due  the  commonwealth,  the 
court  would  so  certify,  that  be  might  re- 
ceive back  tbe  money  so  paid  by  him  ac- 
cording to  law.  And  the  commonwealth 
demanding,  tbrongb  her  attorney,  Mr. 
Henry  R.  Pollard,  that  an  issue  should  be 
made  up  on  beball  ol  the  commonwealth 
upon  said  petition  to  try  whether  tbe  con- 
pona described  therein  are  genuine  legal 
conpoos  legally  receivable  for  all  taxes, 
debts,  and  demands  due  tbe  comraour 
wealth,  such  Issue  was  made  up,  and  a 
iury  sworn,  which,  having  heard  the  evi- 
dence, returned  a  verdict  In  tnvor  ol  the 

glalntllf,  whereupon  tbe  commonwealth, 
y  her  said  attorney,  moved  the  court  to 
set  aside  the  said  verdict,  and  grant  to  the 
commonwealth  a  new  trial,  which  motion 
tbe  court  overruled,  and  rendered  Judg- 
ment on  the  eald  verdict  that  the  said 
coupons  in  said  verdict  referred  toare  gen- 
uine legal  coupons  rec^vable  tor  all  taxes, 
debts,  and  demands  due  tiie  eomnion- 
wealth  of  Virginia,  wblch  was  ordered  to 
be  certified  to  tbe  treasurer  as  directed  by 
law,  to  refund  the  money  heretofore  paid 
by  tbe  petitioner  for  his  taxes,  as  in  bis 
petition  alleged;  and  the  commonwealth, 
having  excepted  to  certain  rulings  of  the 
court  at  the  trial,  applied  for  and  ob- 
tained a  writ  of  error  to  this  court. 

Tbe  evidence  shows  that  ¥68  In  amount 
of  tbeaald  coupoDB  were  cut  from  bonds 
of  the  comraonwealtb, Nos. 819, 17,221,  and 
9,605,  which  were  produced  In  court  to 
prove  the  said  coupons,  as  required  by  sec- 
tion 413  of  the  Code  of  Virginia^  and  the 
defendant  moved  thecourt  to  exclude  from 
the  Jury  all  other  eonpuns  cut  from  tbe 
other  bonds.  18  in  number,  vii.,  819.  2.19S, 
],B81,  879,  997, 1,97S,  3,428.  3,429,  2,4M,  2,481, 
2.433,  17,321.  9,606,  wblch  were  not  pro- 
doeed  to  eotabllsh  the  conpona  cdlegea  to 
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jave  been  cat  from  them.  Bat  the  court 
ovemiled  this  motion  to  exclude  theae 
coupooB,  9466  In  value,  becanee  the  peti- 
tioner bad  delivered  tbeae  last-named 
bonds  to  the  fltate  for  rernndlng  under  the 
act  of  ^'ebruary  20,  1892,  (Acts  1891-92,  p. 
683,)  and  could  not,  therefore,  be  produced 
bjr  him,  as  they  had  lawtally  paeaed  oat 
of  bis  bands  Into  the  bands  of  the  state. 
An  to  the  first  enumerated  boads,  which 
were  produced,  tbe  coapons  cut  therefrom 
proved  to  be  genuine  In  the  mode  pre- 
Bcrlbed  by  law,  to  wit.  tbe  production  of 
the  bonds,  duly  signed  by  tbe  band  of  the 
tmaeurer  of  the  commonwealth,  from 
wbicb  the  said  coapons  were  cat;  as  to 
tbe  coupons  cut  from  tbebondsfuuded  un- 
der the  act  of  February  20, 1892,  the  eald 
bonds  having  come  under  the  said  act  of 
settlement  by  tbe  Joint  act  of  the  state; 
and  the  bondholders  most  be  governed  by 
tbe  terms  of  the  act.  That  at^tcarrles  into 
tbe  fandiagprocessthe  bonds  surrendered, 
and  alt  the  coapons  for  tbe  year  1891  and 
■neeeedlng  years.  These  coupons  were  cat 
from  these  bonds  and  tendered  In  1^,  be- 
fore the  passage  of  tbe  act  In  question  of 
February  20.  1892.  By  tbe  said  act  (sec- 
tion 12)  it  l8  provided:  "All  coupous  here- 
tofore tendered  for  taxes,  and  held  by  tbe 
officers  of  the  commonwealth  for  verifica- 
tion In  pursaance  of  the  statute  In  such 
case  made  and  provided,  shall  be  received 
In  payment  of  the  tazea  tor  wblcb  they 
were  tendered,  and  the  mcmey  collected  tor 
such  taxes  retorned  to  the  parties  from 
wbom  it  was  received :  provided,  tbe  said 
taxpayer  sball  have  paid  In  money,  and 
not  In  coupons,  all  costs  incurred  In  legal 
proceedings  to  verify  said  coupons."  This 
provision  provides  for  the  disposition  to 
be  made  of  tbe  coupons  aucb  as  those  cat 
from  bonds  of  tbe  state  and  tendered  tor 
taxes,  and  beld  for  verification  by  officers 
of  tbe  state,  and  is  In.accordanee  with  tbe 
>adgment  of  tbe  circuit  court. of  Richmond 
city  herein,  and  we  perceive  no  error  there- 
lUt  and  the  same  mast  be  affirmed. 


(M  Ta.  438) 

ANimXWB  V.  FITZPATBIOK. 
(Snpreme  Oonrt  of  Appeals  of  Vfarglnis.  Dee; 

1,  1802.) 

BOlIHOHe— SbRVIOS  WHBR  SaSBIfF  IS  DlSQDAZr 
IPtBD. 

1.  Under  Oode,  I  893,  which  requlrefl  the 
ooroner  to  execate  proceBs  whenever  the  sheriff 
U  disqualified,  and  section  895,  which  authorises 
a  constable  to  act  when  the  ooroner  ia  disquali- 
fied, process  directed  to  a  shwiff,  in  an  action 
wherein  he  la  a  party,  cannot  lawrully  be  served 
by  a  constable,  nnless  the  office  of  ctNToner  is 
vacant,  or  unless  the  incumbent  of  such  office  is 
under  some  disability  which  prevents  him  from 
actiug. 

2.  The  fact  that  tbe  summons  was  directed 
to  the  sheriff  would  not  invalidate  it,  since 
Code.  {  8220,  provides  that  process  may  be  di- 
rected to  the  sheriff  or  servant  of  any  county 
or  coraoration,  and  that  If  It  appear  to  be  duly 
served  and  xood  In  other  respects  It  shall  be 
deemed  TalidI  though  not  directed  to  any  officer, 
ar.  If  directed  to  an  offlcM*.  tboogh  executed  by 
any  other  to  whom  It  mlgbt  lavrfoUr  have  been 
directed. 

Error  to  elrealt  court,  Bedford  coanty, 
Aetlon  tur  the  posMsion  of  land  by  one 


Andrews  against  one  Fltspa trick.  Plain- 
tiff bad  Judgment,  and  defeDdent  brings 
error.  Reversed. 

T.  N.  WilUams,  tor  plalntllf  in  error. 
L.  A.  Sale  and  Haunders  A  Ciastoa,  for  de- 
fendant In  error. 

ZiMTT,  J.  Thla  la  a  wilt  of  error  to  a 
Jndgment.of  the  cIrooU  court  otBedfonl 
county  rendered  on  the  16th  day  of  June, 
1890,  affirming  a  Judgment  of  the  county 
court  of  said  county  reudered  on  the  28th 
day  of  January,  1890.  The  aetlon  wasun- 
lawful  detainer  in  tbe  county  court  ot 
Bedford  coanty  by  the  appellee  against 
tbe  appellant.  The  case  was  tried  in  ths 
county  court  by  tbe  Judge,  neither  party 
requiring  a  Jury,  and  Judgment  rendered 
for  the  plaintiff  for  the  possession  ot  the 
tract  ot  land  In  controveray ;  whereupon 
tbe  defendant  applied  for  and  obtained  a 
writ  of  error  to  the  said  circuit  court, 
when  the  Judgment  of  the  county  court 
waa  affirmed;  whereupon  the  case  waa 
brought  to  this  court  by  writ  of  error. 

Tbe  first  error  asslgnetl  la  that  the  de- 
fendant moved  tbe  court  to  qaaah  tbe  writ 
of  summons  against  him,  upon  theground 
that  tbe  said  summons  was  directed  to 
tbe  sheriff,  whereas  the  sberitl  was  tbe 
party  plaintiff,  and  becanee  the  summons 
was  executed  by  a  constable,  who  made 
return  thereon  aa  such  without  affidavit. 
Tbe  process  being  in  this  case  one  which 
It  Is  unBtforthe  sheriff  to  execute,  as  he 
was  personally  interested  In  the  suit,  by 
section  893  ot  tbe  Code  of  Virginia  It 
was  tbe  duty  of  tbe  coroner  to  execute  the 
same;  and  whenever  the  office  otcoruner 
Is  vacant  by  section  895  of  tbe  Code  ut  Vlr^ 
ginia,  ut-  tbe  coroner  is  Interested  or  not 
authorised  to  act,  aucb  process  la  to  be  di- 
rected to  or  done  by  a  constable.  Sectloa 
3207  of  the  Code  ot  Virginia  provides  that 
any  sheriff,  sergeant,  or  constable,  thereto 
required,  shall  serve  a  notice  within  hia 
county  or  corporation,  and  make  a  return 
ot  the  manner  and  time  of  service,  and 
each  return  abali  be  evidence  of  tiie  man- 
ner and  time  of  service,  without  affidavit, 
affidavit  bdng  required  as  to  tbe  manner 
and  time  of  service  of  any  other  person. 
Section  3220.  as  to  process  from  any  court, 
whetber  original,  mesne,  or  final,  pre- 
scribes that  It  may  be  directed  to  thesher- 
Itt  or  sergeant  of  any  county  or  corpora- 
tion, (with  certain  exceptions  stated  not 
applicable  here,)  and  that,  H  It  appear  to 
be  duly  served  and  good  In  other  respects, 
It  sball  be  deemed  valid,  although  not  di- 
rected to  any  officer,  or,  If  directed  to  an 
officer,  though  executed  by  any  other  to 
whom  It  might  lawfully  have  been  direct- 
ed. By  section  896  of  the  Code  of  Virginia, 
If  the  eberllt  was  an  unfit  person  to  act, 

firocess  might  be  directed  to  the  coroner, 
f  there  was  no  coroner  In  tfaa  consty,  or 
there  being  one,  and  be  not  bdng  author- 
ized to  act,  then  tbe  process  mlgbt-bf  di- 
rected to  or  service  made  by  a  eouatable. 

In  this  case  the  sberiD  was  an  unfit  per- 
son for  reasons  stated.  and|tr  there  was  no 
coroner  In  the  county,  or.  If  one,  yet  be 
waa  Intereated,  or  not  authorised  to  act, 
then  tbe  proceas  might  lawfully  be  direct- 
ed to  a  constable,  and  by  him  ezecnted, 
and  tbe  praceaa  woald  be  good,  altbongb 
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Improperly  directed  to  the  ■berlO  or  otba^ 
wise  improperly  directed.  But  a  process 
directed  to  a  sberlO  eanoot  be  lawfully 
executed  by  a  constable  uoleHs  the  office 
n(  coroner  la  Tncaot,  or,  belog  fltled,  the 
Incnmbent  la  ander  acme  disability  by 
wbicb  be  cannot  be  authorized  to  act.  It 
la  not  proved  nor  suggested  in  tbe  record 
tbat  tbere  wna  do  coroner  In  tbls  county, 
or  tbat  tbere  waa  aaeh  coroner,  but  tbat 
be  was  not  authorized  to  act  by  reason  of 
Interest  or  otherwise.  The  ciHistable  in 
tbls  case  waa  not  aathortaed  by  law  to 
execute  thin  process;  It  was  unlawfully 
executed  by  blm  aa  such.  By  aectlon  3224, 
a  aummona  or  scire  ikcias  may  be  served 
as  a  notice,  under  section  8207,  except  that 
such  process  (unless  11  be  asumuionator 
a  witness)  shall  in  all  cases  be  served  by 
an  officer.— tbat  Is,  by  aucta  officer  as  la  by 
law  anthorlied  to  serve  it.— and  this  offi- 
cer, as  we  taave  seen,  may  be  a  aberlK  or 
aei^ant,  and  In  certain  caaes  by  a  coro- 
ner, and  In  certain  other  cases  by  a  con- 
stable; but  this  does  not  appear  by  tbe 
record  to  be  aucb  procees  aa  may  beserved 
by  a  constable.  It  follows  that  there  has 
been  no  lecal  aervice  of  process  In  this 
ease,  and  tbe  motion  of  tbe  defendant  to 
quash  the  same  ahoold  have  been  sus- 
tained ;  and  tbe  county  court  erred  in 
overrnling  thia  motion,  and  the  circuit 
court  erred  In  afflrmlns  tbe  Judgment  of 
tbe  said  county  court  herein,  and  for  tbla 
the  judgment  of  tbe  circuit  court  must  be 
reversed  and  annulled,  and  It  Is  unnecea- 
sary  to  consider  tbe  other  asslgnmeDt  ol 
error.  Judgment  reversed. 


{89  Va.  436) 

BOWSIAN  T.  BSHNHABT  at  aL 
(Sopiema  Ooort  of  Appeals  oi  Tlxginla.  Dee.  1, 

1882.)  * 

HoaBAHD  AHD  WlFB — COMPETBKCT  AS  WlTITSSBBS. 

1.  Part  of  tbe  deferred  parchase  price  for 
laod  Bold  under  a  decree  in  a  chancery  salt  was 
paid  with  monej  belonging  to  the  p^rcfaa8er'■ 
wife,  and  tbe  owuniasioaer  executed  a  receipt 
ackDowledging  payment  from  the  wife.  Hetd, 
in  an  actltm  against  the  husband  and  wife  bj 
tbe  creditors  at  the  hasband  to  sabject  such 
laod  to  the  lien  of  theAr  judgments,  that  the 
husband  was  not  competent  to  testify  that 
the  money  receipted  for  as  the  wife's  was  in 
fact  famished  by  her  father,  who  was  secured 
by  a  deed  of  trust  for  any  money  which  he 
nugbt  be  compelled  to  pay,  as  snr^,  on  the  de- 
ferred purchase-money  bonds  .executed  by  the 
husband  at  tbe  chancery  sale. 

2.  Elven  If  the  money  was  fnzniBhed  by  the 
wife's  fother,  it  most  be  considered  aa  an  ad- 
vancement to  the  wife,  and  not  as  a  payment  by 
the  father,  aa  anraty  tax  tba  purehaaw. 

Appeal  from  circuit  court,  Cnlpeper 
county. 

Petition  of  Samuel  Bowman  against 
Susan  Belnbart  and  others  to  set  aside  a 
decree  in  chancery.  Defendants  had  de- 
cree, and  petitioner  appeals.  Affirmed. 

Uttl  A  JefftieSt  for  appellant.  Rixeiy  A 
Barboar,  tor  appellees. 

Faitrti^bot,  J.  The  petition  of  Sam- 
uel Bowman  complains  of  a  decree  of  the 
circuit  court  of  Culpeper  county,  entered 
at  Its  June  term,  ISSO,  In  a  chancery  cause 
therein  pending.  In  which  Susan  Belnbart 


and  others  were  complainants,  and  S.  G. 
Bowers  and  others  were  defendants.  S.  C. 
Bowers  became  the  parahaser  of  a  tract 
of  land  from  the  commlsdonerib  of  the  clr> 
cult  court  of  Culpeper  county  In  tbe  chan- 
cery cause  of  Finney  vs.  Hasklns,  and  exe- 
cuted his  bonds  for  tbe  deferred  payments 
of  the  purchase  money,  witb  Samuel  Bow- 
man as  surety,  and  to  secure  him  any 
sums  which,  as  such  surety,  he  might  be 
compelled  to  pay  upon  the  said  purchase- 
money  bonds,  executed  a  deed  of  trust 
upon  tbe  said  land,  which  was  duly  re- 
corded In  the  clerk's  office  of  Culpeper 
county.  Subsequent  to  the  execution 
and  recording  of  the  deed  of  trust  afore- 
said. Bowers  became  Indebted  to  a  num- 
ber of  persons,  who  obtained  Judgment 
against  bim,  and  then  brougbttblssult  to 
subject  his  land  to  the  Hen  of  their  Judg- 
ments.  S.  C.  Bowers,  tbe  debtor,  then'ap- 

tiears,  and  allegea  that  Samuel  Bowman, 
lis  wife's  fatlier,  bad  paid  a  part  of  tbe 
purchase  money  on  the  land  bonds,  and 
that  by  virtue  of  the  deed  of  trust  secur- 
ing him  agalnat  loss  as 'security  on  the 

f>nrchase'money  bonds.  Bowman  had  a 
ien  prior  and  superior  to  the  Judgments 
of  toe  appellees.  As  evidence  nt  the  al- 
leged payments  by  Bowman,  Bowers  pro- 
duced the  following  receipt:  "Received, 
Jan'y  IStb,  1880,  of  Sarah  E.  W.  Bowers, 
wife  of  S.  O.  Bowers,  two  hundred  and 
fifty  dollars,  on  account  of  the  purchase 
money  due  for  land  purchased  by  said  S. 
C.  Bowers  In  the  sntt  of  Finney  vs.  Has- 
klns, to  be  credited  on  the  bonds  of  said 
Bowers,  so  much  as  may  be  necessary 
to  go  to  the  payment  of  the  Interest  now 
due  on  all  of  said  bonds,  and  the  residue 
to  go  to  the  payment  of  the  principal  of 
tbe  first  bond;  one  hundred  and  seven- 
teen dollars  being  the  Interest  for  one  year 
on  said  bonds.  This  amount  Is  to  go  to 
the  payment  of  the  said  interest,  and  the 
residue,  fl8S.OO,  to  be  credited  to  tbe 

Srioclpal  ot  tbe  first  bond.  Q.  D.  Gbat, 
ommissioner."  And  G.B.Gray,  thecom- 
miaaloner,  testifies:  "It  Is  my  impression 
he  [S.  C.  Bowers]  told  me  It  was  bis 
wife's  money;  that  she  was  paying  for 
the  land,  and  he  wanted  it  secured  to 
her.  I  wopld  not  have  written  the  re- 
ceipt BO,  except  npcn  his  statement,  and 
at  bis  request.  I  don't  think  I  ever  saw 
&Irs.  Bowers."  Bowman,  the  fatber-in- 
law,  nowhere  asserts  or  attempts  to  es- 
tablish the  claim  which  Bowers  aet  up  In 
bis  name,  and  ostensibly  for  blm;  and 
Bowman  does  not  come  Into  the  case  and 
prove  that  be  paid  any  money  for  Bow- 
ers; but.  It  Bowers  can  get  In  under  the 
deed  ot  trust  to  indemnify  Bowman,  as 
surety,  the  Judgment  ereditors,  whose 
lien  Is  prior  to  Mrs.  Bowers*  claim,  will 
be  cut  out  to  that  extent.  The  clicnlt 
court  held  that  Bowers  Is  Incompetent  as 
a  witness  to  prove  that  bis  wlte,  who  held 
a  receipt  for  money  paid  by  her,  had  not, 
intact,  paid  it,  and  that  It  was  the  money 
ot  Bowman,  bis  tatber-ln-law.  Tbe  claim 
set  up  by  Bowers,  the  debtor,  ostensibly 
tor  the  benefit  of  Bowman,  who  has  never 
asserted  or  attempted  to  prove  It,  Is  ab- 
solutely without  evidence  to  support  It. 
Both  Bowers  and  his  witesre  parties  to  the 
ault,  and  be  Is  not  a  competent  witness 
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to  prove  or  to  disprove  his  wlfe*s  claim 
to  ttw  money  receipted  for  aa  her  money, 
paid  bj  her.  And.  even  H  Bowers  were 
competent.  Bowman  did  not  pay  the 
aiooey  aa  sarety  for  Bowers,  but  as  an 
advancement  to  bis  daughter,  and  the 
lleD  of  the  creditors  is  prior-  to  the  alleged 
payment. 
The  decree  appealed  from  is  affirmed. 

m  S.  C.  66) 

anOKLBST  T.  MOBILB  IN&  CO.* 
(Snpnane  Gonrt  of  Bottth  OaroUna.  Nov.  25, 
18B2.) 

ImtrBuros— Pboot  or  Lost— Waxvee— ITsw 

Trial. 

1.  A  fire  iBsnrance  con^Mior  may  make  a 
parol  c<»itract  of  insurance. 

2.  Where  a  parol  contract  of  faisurance  wna 
made  hf  an  a^rent  auUiorlsed  to  take  rlaki,  it 
need  not  be  Bbown  a^ffirmatirely  that  he  had  au- 
thority to  contract  by  paroL 

3.  Where  defeDdaot  in  an  action  on  a  con- 
tract of  insuranoe  denies  having  insured  plain- 
tiCTi  pnH>erty,  and  raisea  no  Issue  bb  to  ttie 

E roofs  of  loss,  it  wairea  that  question,  and 
lerefore  error  cannot  be  predicated  on  a  charKe 
which  assumes  that  proof  of  loss  was  made. 
MclTer.  3..  dissenting. 

4.  It  u  dlscretiouary  -with  the  trial  Judge 
whether  he  will  giant  a  motion  for  a  uew  tmL 
and,  where  the  moUoa  Is  based  on  matters  of 
fact,  his  discretion  is  not  subject  to  review. 

Appeal  from  common  pteaa  drcalt  conrt 
of  Beaufort  county;  jAUBBALDBiOB,Jud«ce. 

Action  by  John  Stlciiley  affalnst  the 
Mobile  Insurance  Company.  Judgment 
tor  plalntlB,  and  defendant  appeals.  Af- 
firmed. 

The  part  of  the  complaint  which  sets  out 
the  con  tract  of  Inaarance  between  the  par- 
ties is  as  follows : 

"(8)  That  on  and  before  theUtb  day  of 
June,  18R8.  the  plaintiff  applied  to  Cbas.  J. 
Colcock,  Jr.,  the  duly-anthoriied  agent  of 
the  defendants  at  Port  Royal,  In  thecounty 
and  state  aforesaid,  for  Insarance  against 
loss  or  damage  by  fire  upon  hia  dwelling 
house  in  the  city  of  Port  Royal,  afoi-esald, 
and  bis  fnmitnre  contained  in  aald  dwell- 
ing bouse;  and  the  defendants,  by  their 
said  agent,  on  said  14tb  day  of  June,  1888, 
agreed  to  become  an  insurer  to  said  John 
Stlckley  on  his  said  dwelling  bouse  and 
tamlture  for  one  year  from  the  said  day. 
lor  91,000,  of  which  sum  feuOwas  to  Insure 
bis  dwelling  house,  and  the  remaining 
•400  was  to  Insure  bis  furnltare  In  said 
dwelling  house,  at  a  premium  of  one  and 
one-half  0%%)  per  centum,  amounting  to 
915;  and  that  the  said  defendants  would 
execute  and  deliver  to  the  said  John  Stick- 
ley  a  policy  of  Insurance  In  the  usual  form 
of  policies  issued  by  them,  the  said  defend- 
ants, for  the  sum  ol  f 1,000,  for  the  term  of 
one  year  from  said  14th  day  of  June,  1888. 
(4)  That  the  said  John  Stlckley  then  and 
there  paid  to  the  defendants  said  pre< 
mlom,  to  wit,  916.  (5)  That  It  was  then 
and  there  agri^ed  between  the  said  John 
Stlckley  and  the  said  defendants  that  the 
said  Insurance  should  be  binding  on  the 
part  of  the  defendants  for  tbe  term  of  one 
year  from  tbe  time  of  the  receipt  of  the 
said  premium,  June  14,  1888.  for  the  sum 
of  91,000,  of  which  sum  9600  was  on  the 

sVor  opinion  on  rehearing,  see  16  B.  E.  Rep.  88S. 


dwelling  bouse  and  9400  on  the  furniture 
in  said  bouse,  all  the  property  of  tbe  said 
John  Stlckley;  and  Che  said  defendaota 
then  and  there.  In  consideration  of  tbe 
premiums,  promised  and  agreed  to  and 
with  tbe  said  John  Stlckley  to  execute 
and  deliver  to  him  In  a  reasonable  and 
convenient  time  a  policy  in  tbe  usual  form 
of  their  policies.  Insnrlng  the  said  bonatt 
for  9600  and  the  furniture  thertin  for  9400, 
against  loss  and  damage  by  flre,  the  In- 
surance to  commence  at  the  time  of  the  re- 
ceipt of  the  said  premium  and  continue 
fur  said  term  of  one  year.  (6)  That  the 
defendants,  by  a  policy  of  Insurance  tssned 
In  their  usual  form,  do  promise  and  agree 
to  make  good  nnto  the  satd  assured,  or 
to  tbe  executors,  administrators,  and  an- 
signs,  all  such  immediate  loss  or  damage, 
not  exceeding  la  amount  the  sum  nrsnma 
Insured,  as  should  happen  by  flre  to  the 
property  Insnred,  within  tbe  time  for 
which  the  Insurance  was  made;  the  loan 
or  damage  to  be  estimated  according  to 
the  actual  cash  value  of  the  property  at 
tbe  time  of  the  loss,  and  to  be  paid  In  six- 
ty days  after  due  notice  and  proofs  thereof 
should  have  been  made  by  the  assured 
and  received  at  their  office,  and  the  loss 
should  have  been  ascertained  and  proved 
In  accordance  with  the  terms  and  condi- 
tions annexed  to  tbe  policy.  And  l>y  one 
of  tbe  conditions  usually  annexed  to  such 
policy  It  Is  provided  that  all  persons  In- 
sunKl  by  the  defendants  and  sustalnlns 
loB8  or  damage  by  fire  are  forthwith  to 
glvenotlce  thereof  to  the  company,  and  a« 
soon  after  as  possible  render  a  particular 
account  of  such  loss,  signed  and  sworn 
to  by  tbem,  stating  whether  any  and 
what  other  Insurance  has  been  made  oo 
the  same  property ;  also  the  actual  eaab 
value  of  the  pntperty  and  their  fntereat 
therein;  and.  among  other  thlnga,  lo 
what  general  manner  Insured  bo  nee  was 
occupied ;  when  and  how  flre  originated ; 
and  should  produce  a  certificate  under  the 
hand  and  seal  of  a  magistrate  or  notary 
public  nearest  the  place  of  theflre,  (not  cota- 
cerned  In  the  loss  as  creditor  or  otherwise, 
nor  related  to  the  asaured.)  stating  that 
he  has  examined  tbe  clrcurostanees  at- 
tending Che  loss,  knows  the  character  and 
circumstances  of  the  assured,  and  verily 
believes  that  the  assured  has  wl  tbout  fraud 
sustained  loss  on  the  property  Insurvd 
to  the  amount  auch  magistrate  or  notary 
public  Bhould  certify.  (7)  That,  after  the 
insurance  so  made,  and  after  the  said 
promise  to  execute  and  deliver  a  policy  in 
conformity  thereto,  and  witbin  the  said 
term  of  one  year  for  which  the  said  John 
Stickling  was  so  insured,  to  wit,  on  the 
24th  day  of  May.  I8R9.  tbe  said  dwelling 
house  was  totally  destroyed  by  flre.  and 
the  furniture  therein  was  damaged  and  In 

Sart  destroyed  by  said  flre ;  and  tbe  said 
ohn  Stlckley  thereby  anstalned  loss  and 
damage  to  a  large  amount,  to  wit,  to  the 
amount  of  over  91.000  on  bis  said  dwell- 
ing house,  and  more  than  $400  on  bin  fur- 
niture In  said  honse,  which  was  worth 
more  than  9600.  (8)  That  plalntllf  did 
not  have  any  other Insorauceon  said  prop- 
erty. (9)  That  the  said  John  Stlckley 
falfllled  all  tbe  conditions  of  said  agree- 
ment and  Insurance  on  bla  part,  and  more 
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than  sixty  days  before  the  eommeneement 
of  tblA  actlen.  to  wit,  od  the  28th  day  of 
May,  1889,  gave  dne  notice  and  proof  of 
Cbe  loss,  as  aforeeald,  to  the  defendaate, 
and  duly  demanded  payment  uf  the  aura 
of  fl.ooo.  (10)  That  defendants  refused 
to  pay  the  same,  or  any  part  thereof*  and 
no  part  thereof  has  been  patd.** 

Toe  letter  referred  to  In  the  complaint 
ss  ha  ving  been  written  by  plaintiff  fin  May 
28, 1889.  U'  as  follows:  "Port  Royal,  S.  (;., 
May  28tb.  1889.  Messra.  E.  W.  Selbeia  & 
Co.,  General  Agents  Mobile  Insurance  Co. 
—Gentlemen:  On  tbe  14th  day  of  June, 
1))88, 1  Insured  my  house  and  famltore,  at 
Port  Royal,  In  your  .company,  tbrongb 
your  agent.  C.  J.  Golcock,  Jr.,  for  fl.OOU. 
That  on  Friday,  May  24tb,  1889,  my  bouse 
wflf)  burned  down,  and  considerable  of  my 
tarnltore  destroyed,  amonnting  in  value 
tu  Vlt^OO.  I  wonld  therefore  be  obliged  It 
you  will  remit  me  a  check  for  the  amount 
of  my  Inanrance  by  91,000;  or.  If  you  prfr< 
fer  to  Investigate  my  loss  to  satisfy  your* 
adf,  yoQ  can  do  so,  and  you  wilt  find  that 
my  loBses  greatly  exceed  the  amount  of 
my  loBurance.  An  early  reply  will  oblige, 
youra.  truly,  John  Stickuet.  Address : 
John  Stickiey,  Port  Boyal,  S.  C." 

The  cbarga  of  the  lower  court  was  as 
follows: 

"TbiH  Is  an  action  brought  by  Mr.  John 
Stickiey  against  the  MobHe  Inaurance 
Company.  Too  will  read  tbe  complaint 
over  very  carefully.  That  etates  tbejcanne 
of  action.  Tbe  material  points,  or  among 
the  material  laeues  raised  In  thla  caae,  are 
that  on  or  before  the  14tb  day  of  June, 
I88S,  tbe  plaintiff  applied  to  Mr.  Golcock, 
aa  an  agent  of  the  Mubile  Inanrance  Com- 
pany, to  Insnre  his  dwelling  house  and  tbe 
fDmttare  tber^.  That  Mr.  Colcoek,  tbe 
agent  of  the  company,  agreed  to  Insure 
tbe  huQse  in  consideration  of  tbe  premlara 
of  $15  paid, for  a  period  of  12  months  from 
the  l<lth  day  of  June,  1888,  and  that  be 
would  procure  and  deliver  to  the  plaintiff 
a  policy  of  Insurance  of  the  Mobile  Insur- 
ance Company  In  the  form  nsoally  Issued 
by  the  company;  and  that  It  was  further 
Hgreed  that  the  Insnraoce  (that  Is.  the 
risk  of  fire)  was  Insured  agalnat  from  that 
day,  the  14tb  day  of  June,  1888.  Those  are 
among  the  leading questlnns  or  Issues  pre- 
Dented  Id  the  complaint.  The  most  of 
them  are  denied  In  tbe  answer.  It  Is  a 
long  complaint,  and  I  can't  read  it  all 
overtoyoD.  I  don  t  desire  to.  You  beard 
it  read,  and  you  will  consider  these  laeues 
along  with  tite  others. 

"A  policy  of  insurance  Is  a  contract  en- 
teretl  Into  by  the  party  who  seekn  to  hare 
his  property  inaured  and  the  Insurance 
company,  who  agrees  for  and  in  conald- 
eratlon  of  certain  payments  we  call  a 
'premiam  *  that  they  will  Insure  bis  prop- 
erty against  loss  or  damage  by  fire  for  the 
time  or  period  mentioned  In  the  policy  of 
iofioraace.  Now,  Insurance  companies  are 
eorporatlona,  and,  like  corporations, 
aoually  are  composed  of,  an  SKgreKatloo 
of  Indlvlduala  aalled  'stockholders,'  who 
can't  get  together,  and  t bey  therefore  elect 
ufficeni.  who  are  called  'directors.'  'presi- 
dent,' and  so  on ;  and  agents  are  appoint- 
ed, and  tbe  corporation  performs  and  cur- 
ries oD  Its  bnslnesB  through  the  Instm- 


mentality  of  these  agents.  An  agent 
representing  his  principal  has  only  the 
authority  which  tbe  principal  sees  fit  to 
give  blm.  Tbe  agent's  right  and  author- 
ity to  do  any  act,  and  to  bind  his  princi- 
pal, must  be  derived  from  that  principal; 
otfaerwiae  the  principal  would  be  at  the 
mercy  of  a  man  who  la  not  his  agent.  A 
policy  tA  Insurance  Is  a  contract.  Usually 
ic  la  in  writing,  bnt  there  Is  no  law,  of 
which  I  am  aware,— no  statute  of  the  legr 
islaturoor  ruleof  thecommon law,— which 
says  that  that  contract  of  Insnrancn  must 
necessarily  be  in  writing.  To  the  ctm- 
trary,  tbe  cunrta  have  held  that  an  oral 
contract  forlnsnranceisgo<id,andIeharg6 
you,  therefore,  that  bd  oral  contract  of  ln> 
snrance,  made  out  aatlstactorlly  by  thuevl- 
dence  to  your  aatlsfactlon,  is  a  good  con- 
tract. Now,  who  is  anagent?  Oneof  tbe 
first  questions  in  this  case,— for  It  is  ad> 
mitted  in  the  pleadings  thatthe  Mobile  In- 
surance Company  is  an  Insurance  Com- 
pany, and  was  doing  buslneBs  here  In  this 
city  at  tiiat  time,— the  flrstquestlon,  then, 
comes  ap,  is,  was  Mr.  Colcoek  an  agent  of 
the  company?  That  Is  admitted  In  the 
pleadinga.  Now,  then,  one  who  relies 
upon  the  act  of  an  agent  to  bind  tbe 
principal  must  flrat  satisfy  himself,  that 
tbe  agent  has  the  aatborlty  to  bind  tbe 
principal,  otherwise  he  acts  at  bis  peril. 
And  the  reason  is  too  plain.  Anybody 
could  say  they  were  tbe  agents  of  tbe  Mo- 
bile Insurance  Company,  and  undertake 
to  write  policies  of  Inaurance,  white,  as 
matter  of  fact,  they  are  not.  Well,  the 
company  wonld  not  be  bound.  Then, 
again,  It  the  company  made  tbe  agent,  the 
party  who  deals  with  blm,  as  I  have  Just 
stated)  must  satisfy  himself  that  the  agent 
had  the  authority  to  make  tbe  contract 
which  he  seeks  to  enforce.  Now,  then,  it 
Mr.  Colcoek,  as  was  admitted  here,  was 
the  agent  so  expressed  In  writing,  did  he 
have  the  authority  to  make  tbe  parol  con- 
tract of  insurance?  Now,  gentlemen,  I 
charge  yon  this  as  matter  of  law:  In 
cases  like  this,  that,  it  It  Is  legal  and  right 
tor  agents  to  make  a  contract,  tbe  law 
says  that  when  he  makes  that  contract  In 
a  legal  manner,  and  he  has  tbe  authority 
to  make  that  contract,  that  It  ls  valid; 
and  1  have  charxed  you  that  an  oral  con- 
tract to  Insure  Is  a  good  contract.  Now, 
the  contract.  If  made.  It  you  conclude  that 
the  contract  was  made  as  matter  of  fact, 
and  that  the  property  was  destroyed,  we 
come,  then,  to  the  other  question,  or  some 
or  tbe  other  Isanea  that  arlae  in  thn  caae. 
The  plaintiff  having  contracted,  as  he  al- 
leges, with  Mr.  Colcoek  for  a  policy  In  the 
usual  form  adopted  and  issued  by  tbe 
company,  after  the  property  was  de- 
stroyed, the  issue  was  raised,  was  proof 
of  loss  made,  or  notice  and  proof  of  loss 
made,  according  to  the  contract?  Now, 
gentlemen,  I  am  going  to  relieve  you  of  a 
good  deal  of  trouble  on  that  question.  A 
written  instrnment  is  for  the  construe, 
tlon  of  the  const.  According  to  the  con- 
tract, then,  as  alleged  by  the  plaintiff.  It 
was  iQcambent  upon  tbe  plaintiff  to  make 
tbe  due  notice,— to  give  due  notice  and 
proof  of  hla  loss.  The  court  construed  that 
the  letter  the  latterpart  of  May.  1889,  was 
notlcejn  the  absence  of  what  was  Dsaany 
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contained  In  these  polldeeot  InBUranee  Is- 
sued by  the  defendant  company  aa  their 
particular  form.  There  waa  some  pmot 
thereof  tboloea.  Now,  the  defendant  in- 
surance company  had  a  rl^ht  to  stand 
npon  their  contract,  and  require  tbia 
proof  of  loss  to  be  made. If  they  saw  fit,  or 
they  might  waive  that  proof.  When  thoy 
got  the  letter  of  the  latter  partolHay^ 
(the  notice.)  the  answer  communicated, 
after  certain  other  tacts,  that  tbey  re- 
ferred the  letter  to  the  Mobile  Company ; 
and  the  Mobile  Company  wrote  back,  it 
seems,  and  the  agents  then  wrote,  saying 
they  denied  all  liability.  Well,  that  denial 
was  a  waiver  of  all  right  to  call  for  any 
farther  proof  of  loss,  and  the  plaintiff 
then  and  there,  bo  far  as  the  proof  of  loss 
was  concerned,  was  relieved  of  the  neces- 
Blty  of  giving  any  further  notice  of  lo8fl»  ur 
proof  ol  loss. 

"One  of  the  next  issoes  which  arises  1b 
that,  If  the  notice  and  proof  of  loss  has 
been  establiahed,  the  company  then  baa 
sixty  days  Id  which  to  pay,  as  counsel  tor 
the  company  aptly  quoted,  a  promissory 
note,— 'Sixty  days  after  date  you  promise 
to  pay,'  and  so  on.  Yon  cannot  bring 
action  before  the  sixty  days  expire,— you 
have  not  got  a  right  to  sue  on  it,— that  Is, 
before  sixty  days  expire  after  notice  of  the 
loss.  I  have  charged  you.  In  reference  to 
that,  that  the  plaintiff's  letter  of  the  lat- 
ter part  of  May,  1889.  did  contain  a  notice 
of  lose,  and  did  contain  some  evidence  of 
the  proof  of  loss.  Now,  In  answer  to 
that  notice,  as  I  have  already  stated,  the 
agent  of  the  Insurance  company  In  Colum- 
bia wrote  word  back  demanding  specific 
proof  of  Information  aa  to  certain  facta 
and  tbtogB  that  they  wished  to  know 
about  it,  and  then  the  letter  was  sent.  ■  I 
charge  yon,  then,  that  under  that  state- 
ment of  the  case,  that  the  letter  ot  the  lat- 
ter part  of  May  was  a  notice  of  the  losB, 
and  that  notice  and  the  proof  having  been 
waived  later  on.  In  the  letter  of  the  6th, 
I  believe  the  moment  they  waived  the 
proof,  any  additional  proof  of  loss,  or  the 
right  to  demand  it,  or  any  liabilities,  then 
the  right  began  to  run  against  the  com- 
pany to  demand  the  payment;  and  if  the 
suit  was.  brought  after  the  sixty  days, 
then,  in  that  regard,  the  plaintiff  had  the 
right  to  bring  the  suit;  bui,  If  be  didn't 
allow  the  sixty  daye,  then  he  didn't  have 
any  more  right  to  sne  on  that  policy  of  in- 
surance than  yon  would  have  to  sue  on  a 
promissory  note  of  sixty  days,  after  three 
or  fonr  days,  or  a  week,  before  It  was  due. 
"Defendant  made  certain  requests: 
"First.  *In  order  tor  plaintiff  to  recover 
on  a  parol  contract  of  insurance,  he  must 
prove  affirmatively  all  of  theterma  of  such 
contract, and  rauntalso  prove  afflrmatlve- 
ly  that  the  agent  had  soch  aothority.*  I 
have  already  charged  yon  that  sabstan- 
tlally.  That  is  good  law,  and  I  grant  the 
request.  A  contract  means  the  drawing 
together  ot  the  minds  of  people.  It  means 
the  making  ot  a  bargain ;  and  you.  as 
Jurors,  are  to  pass  upon  the  contract, 
must  be  put  In  possession  of  all  of  the  con- 
tract, every  part  of  the  contract;  and  the 
burden  la  upon  the  plaintiff  toefltablisb 
by  the  preponderance  of  evidence  to  year 
satisfaction  that  he  made  the  contract 


as  alleged  In  the  complaint;  and  I  have 
already  charged  yon  that  when  be  dealt 
with  the  agent  ot  the  company  he  assumed 
the  risk  that  the  agent  had  the  authority 
to  make  the  contract  which  be  set  up. 

"Second.  'The  declarations  of  an  agent 
are  not  evidence  of  his  authority.*  Well, 
ttaat'a  very  good  law,  and  this  plaintiff 
dealt  with  Coleock  at  bis  peril,  aa  to 
whether  the  allied  parol  agreement  was 
within  the  scope  ot  his  authority,  and,  if 
be  had  no  such  authority,  the  alleged 
agreement  was  void.  That,  gentlemen.  Is 
correct.  (To  Mr.  Selbels:)  I  notice  yoa 
have  struck  out  those  words  there,  I  no- 
ticed; and  Icbargethatrequestaspresent- 
ed.  The  objectionable  part  la  struck  out. 

"Third.  'The  teatlroonv  Is  insufficient 
to  show  such  authority.*  That  I  refnse 
to  charge,  becausp  I  have  gut  no  buBlness 
to  tell  you  what  la  safflclent  and  what  la 
not  sufllcient.  I  cannot  pass  npon  the 
facts. 

"Fourth.  *Even  If  the  tcBtimony  is  saffl- 
clent to  establish  each  authority,  the  tes- 
timony is  Insufficient  to  prove  such  parol 
agreement.*  That  I  refuse,  gentlemen.  I 
cannot  charge  yon  what  facts  evidence 
proves,  and  what  It  does  not.  You  are 
to  draw  yonr  conclusions  from  the  testi- 
mony, and  not  the  court. 

"  Fifth.  '  The  agreement  was  tor  a  policy 
of  the  company  in  the  usual  form,  and  the 
rights  of  tbe  parties  mast  be  determined 
by  the  conditions  of  snch  a  policy,  though 
never  issued.'  That,  I  charge  you.  Is  good 
law,  because  tbe  plaintin  in  hu  complaint 
allies  that  the  contract  was  for  a  policy 
issued  in  the  usual  form. 

"Sixth,  'The  letter  of  plaintiff.  In  evi- 
dence, dated  the  38th  uf  May,  was  notice 
of  loss,  and  not  proof  thereof,  which  was 
not  sent  by  him  until  tbe  Sd  ot  June.*  The 
sixth  paragraph  I  am  going  tu  refuse. 
Tbe  letter  I  have  already  passed  upon: 
and  the  second  letter,  containing  the  affi- 
davit, and  so  oji,  was  additional  proof 
and  notice,  and  dldn'tdeprlve  the  letter  of 
the  28th  of  May  of  whatever  force  and 
effect  It  had. 

"Seventh.  'Ttsnchproof wasDotreeelved 
until  the  6tfa  ot  June  by  any  ai^nt  of  the 
company,  this  suit  was  prematurely 
brought,  for  the  reanon  that  sixty  days 
thereafter  bad  nut  elapsed.*  I  charge  you 
that,  and  1  charge  yon  again  that  it  had 
sixty  days  after  the  loss,  before  they  could 
sue,  in  which  they  might  pay  or  not. 

"I  don't  know  as  there  Is  anything  else 
which  I  can  say  In  regard  to  this  case. 
Mr.Talbird:  Dldlunderstand  your  honor 
to  say  that  the  sixty  days  began  to  run 
after  the  company  wrote  them,  denying 
all  liability?  The  Court:  I  say  that  Is 
one  of  the  qnestlons  I  leave  for  the  Jury  to 
settle  upon.  I  charge  ttaem  that  ibe  sixty 
days  must  run.  That  Is  one  of  tbe  issues 
In  the  case;  and.  If  the  court  passes  upon 
thqt,  he  might  as  well  pass  upon  all. 
The  rule  ot  evidence  is  that  the  plaintiff 
mnst  prove  his  case  by  a  preponderance 
of  tbe  evidence.  It  Is  different  from  a 
criminal  case,  as  I  have  charged  you  so 
frequently,  that  the  state  mast  prove  Its 
case  beyond  a  reasonable  doubt;  bnt 
in  a  civu  case  (and  this  Is  a  dvll  case)  tbe 
plaintiff  la  only  required  to  prove  bis  case 
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by  a  prepouderanee  o(  erldeace;  and*  If 
he  falls  to  prove  hie  case  by  a  prepondm*- 
auce  ol  evidence,  why,  then,  yoar  verdict 
moet  be  for  the  defendant.  If  proved  to 
yoar  satlafactioo,  It  should  be  for  the 
plaintiff.  The  counsel  fa  a  ve  agreed  amonR 
tb^maelvee  that  these  figures  bere  are  cor- 
rect; that  the  policy,  as  charged  in  the 
eoipplaint,  was  fortbe  dwelling  honae  and 
rurnltnre.  While  relying  upon  parol  agree- 
ment ander  that  bsad  of '  FnrDlture,'  they 
have  agreed  to  strike  out  all  the  otber 
articles  except  furniture,  which  amonnts 
to  930fl.2S.  The  dwelling  bouse  was  In- 
sured for  9000.  Tbe  two  togetUer  would 
be  $908.25.  These  figures  are  not  binding. 
It  Is  not  an  agreement  that  you  can  find 
the  figures.  It  only  means  that  If  you 
find  that  the  policy  was  adopted,  and  tbe 
contract  of  insurance  was  made,  and  In- 
sured this  tnmltare,  and  It  was  burned, 
as  I  charged  you,  then,  that  would  be  the 
valaeot  tblslosa.  Thelnsurance  company 
does  nut  mean,  by  saying  tbat,  that  It  Is 
due  that  amount  unless  you  prove  it." 

John  T.  Selbela,  for  appellant.  Tboa. 
Talbird,  for  respondent. 

PoPK,  J.  This  was  an  action  tried  be- 
fore bis  bonur  JadgoALDRica,  and  a  Jury 
at  tbe  September,  lR9t>,  term  ol  tbe  court 
of  common  pleas  for  Beanfort  county, 
wbereln  a  verdict  was  rendered  for  tbe 
plalutiff,  and,  after  judgment  was  entered 
tbereon,  an  appeal  was  taken  to  this 
court.  It  may  be  remarked  that  this  Is 
an  action  to  recover  tbe  amount  of  an  In- 
surance of  the  dwelling  boose  and  furni- 
ture, alleged  to  have  been  effected  for  the 
plaintiff  by  one  Golooek  as  tbe  agent  of 
the  defendant,  the  Mobile  Insurance  Com- 
pany, beginning  on  tbe  14th  day  of  June. 
1888,  and  ending  one  year  thereafter,  for 
a  cash  premium  paid  by  the  plaintiff  to 
said  agent  upon  the  agent's  assurance 
that  the  Insurance  began  on  that  day, 
and  that  tbe  company  would  forward 
the  policy  In  a  few  days  by  mall.  Tbe 
premium  paid  was  S16.  The  amount  of 
Insurance  was  fl.OOO,  ($600  on  bouse  and 
$400  on  fnmlture.)  Tbe  verdict  was  for 
$908.25.  ^o  policy  of  loanrance  was  ever 
received.  The  property  was  destroyed 
on  24tb  May,  1889.  Notice  of  loss  was  for- 
warded by  letter  from  plaintiff  to  defend- 
ant's general  agents  at  Columbia,  S.  C, 
on  28th  May,  1889.  On  80th  May.  1889, 
Bueb  agents  replied. merely  deuyingknowl- 
edge  of  ancli  contract,  and  asklag  for 
dates,  amount  paid,  to  whom,  whether 
receipt  was  given  tor  premium,  and  ask- 
ing copy  of  same,  whether  policy  was  de- 
livered. Its  number,  wltb  written  portion 
of  the  same  Including  date  of  tbe  same 
and  expiration.  It  was  proved  that  Col- 
eoek  waa  appointed  agent  uf  the  plaintiff, 
and  aatborlzed  to  take  risks.  This  let- 
ter was  replied  to  promptly  by  plaintiff, 
and  an  inventory  of  hlBloastDClnded,  which 
were  received  by  tbe  general  agents  at 
(^Inmbla  on  Jgne5, 1SS9.  All  such  papers 
being  forwarded  to  tbe  home  office,  sncb 
company  denied  "any  liability  for  the 
loss,  as  they  never  Insured  the  rlak  re- 
tired to." 

Tbe  defendant  requested  the  court  to 
charge  tbe  lory :  **  lltird.  Tbe  testimony 


to  Insufficient  to  show  such  an  author- 
ity." This  request  the  Judge  refused  to 
charge,  upon  tbe  gronnd  that  he  could 
not  cbargeoponthe  facts.  'Foartb.  Even 
If  the  testimony  Is  sufficient  to  establish 
anch  authority,  the  proof  is  Insufflelent 
to  provesuch parol  agreement."  This  tbe 
circuit  Jndge  refused,  as  It  would  be  a 
charge  upon  tbe  facts.  "^Slxth.  The  letter 
of  plaintiff.  In  evidence,  dated  tbe  2Sth  of 
May,  was  notice  of  loss,  and  not  proof 
thereof,  which  was  not  sent  by  blm  antU 
tbe  8d  of  J  une. "  This  request  was  refused 
in  theae  words:  "Tbe  tOxtb  request  I  am 
golqg  to  refuse.  Tbe  letter  I  bavealready 
passed  upon,  and  the  second  letter,  con- 
taining the  affidavit,  and  so  on,  was  ad- 
ditional proof  and  notice,  and  didn't  de- 
prive tbe  letter  of  28tb  May  of  whatever 
force  and  effect  it  had." 

The  defendant  submits  the  following 
grounds  of  appeal:  "(1)  It  Is  respectfully 
BQbmltted  that  his  honor,  the  presiding 
Jndge,  erred  In  overruling  the  defendant's 
objection  to  the  plaintiff's  testimony  tend- 
ing to  show  a  parol  contract  of  Insurance. 
(2)  It  is  respectfully  submitted  that  his 
honor,  the  presiding  Judge,  erred  In  re- 
fusing defendant's  motion  for  a  nonsuit, 
based  on  tbe  grounds  that  the  plaintiff 
had  failed  to  show  affirmatively  either 
that  the  agent  had  antborlty  to  make 
tbe  alleged  parol  contract  of  Insurance 
or  to  Issue  a  policy,  or  second,  that  each 
a  contract,  complete  In  all  Its  terms,  was 
made.  (8)  It  is  respectfully  submitted 
that  his  honor,  the  presiding  Judge,  erred 
in  refusing  defendant's  motion  fur  a  non- 
suit, based  on  tbe  ground  that  the  plain- 
tiff failed  to  prove  tbot  the  proofs  of  loss 
were  received  by  tbe  company,  as  re- 
quired by  the  policy,  sixty  days  before 
tbe  suit  was  instituted ;  the  evidence  be- 
ing that  said  proof  was  sent  by  him  In 
his  letter  of  8d  June,  received  by  the  for- 
mer general  agents  of  said  company  on 
tbe  6tb,  and  acknowledged  In  their  letter 
of  6tb  June,  and  sent  by  them  to  tbe  eom- 

fiany  on  the  6tb  June;  and  erred  In  bold- 
ug  that  by  company's  refusal  to  pay  In 
June  the  letter  of  28th  May  became  suffi- 
cient proof  of  loss.  (4)  It  Is  respectfully 
submitted  that  his  honor,  the  presiding 

iodge,  erred  In  cbarglng  the  Jury  that  the 
etter  of  tbe  latter  part  of  May,  1889,  waa 
a  proof  of  loss.  (6)  It  Is  respectfully  sub- 
mitted that  bis  honor,  tbe  pre^dlng 
Judge,  erred  in  charging  the  Jury  tbat 
plaintiff  conid  not  sue 'before  sixty  days 
expired  after  notice  of  loss,' whereas  the 
sixty  days  run  from  the  due  receipt  of  the 
proof,  and  not  from  the  notice  of  loss. 
(6)  It  Is  respectfully  SDbmltted  that  his 
honor,  the  presiding  Jndge,  Incorrectly 
charged  the  Jury  tbat  when  tbe  company 
waived  the  proof  (by  denying  tbe  liabil- 
ity) the  sixty  days  then  began  to  run, 
and  tbe  plaintiff  must  allow  sixty  days. 
He  should  have  charged  then  that  the 
plaintiff  could  not  recover.  (7)  It  is  re- 
spectfDlly  snbmltted  tbat  his  honor,  the 
presiding  jndge.  erred  in  refusing  defend- 
ant's third  request  tu  charge.  (8)  It  Is 
respectfully  submitted  tbat  bis  honor, 
the  presiding  Judge,  erred  In  refusing  de- 
fendant's fourth  request  to  charge.  (9) 
It  Is  respectfully  submitted  tbatbls honor. 
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the  presiding  ]ad^,  erred  in  refnalaK  de* 
fendant's  sixth  request  to  charRe,  and  In 
charglnflc  the  Jary  that  tho  second  let- 
ter, containing  the  affldavlt.  was  merely 
additional  proof  and  notice.  (10)  It  Is 
reapectrully  snhmltted  that  hlB  honor, 
the  presiding  Judge,  erred  In  adding  to 
the  seventh  reqaest,  'And  I  charge  yon 
again  that  It  had  sixty  days  after  the  loss 
before  they  conld  sue  In  whleh^  they  might 
pay  or  not.'  (H)  It  Is  respectfully  sub- 
mltted  that  hia  honor,  thepresldlneiudge, 
err^d  when.  In  answer  to  plaintiff's  at- 
torney's question,  *  Did  I  understand  your 
Honor  to  say  that  theslxty  days  began  to 
ran  after  the  company  wrote  them,  de- 
nying all  liability?'  he  said:  *I  say  that 
Is  one  of  the  qnesttonB  I  leave  to  the  Jury 
to  settle  upon.  I  charge  them  that  the 
sixty  days  must  run.  That  Is  one  of  thu 
Issues  In  the  case.'  (12)  It  Is  respectfully 
submitted  that  his  honor,  the  presiding 
lodge,  erred  In  refusing  defendant's  mo- 
tion to  set  aside  the  verdict  of  the  Jury 
and  for  a  new  trial,  and  In  making  the 
order  of  the  19tb  September,  IKfig,  and  In 
every  conclusion  of  law  therein  stated, 
especially  that  the  receipt  of  the  letter  of 
S8tb  May.  1889,  by  tbe  former  general 
agents  was  a  receipt  by  the  company  at 
Its  home  otUce,  as  required  by  the  condi- 
tion of  the  policy. " 

We  will  first  consider  the  first  and  sec- 
ond groanda  of  appeal,  as  they  pertain  to 
the  same  question.  We  will  be  obliged  to 
hold  that  an  Insurance  company  can  make 
a  cuntract  of  Insurance  by  parol,  for  which 
it  will  be  bound.  It  Is  too  late  In  the 
day,  In  view  of  the  manifold  forms  by 
which  obligations  of  Insurance  on  prop- 
erty are  firmly  madeby  parol,  to  question 
the  power  of  such  companies  to  do  so. 
That  It  may  prove  unwise  Is  no  argument 
against  such  a  policy.  These  corpora- 
tiuns  are  clothed  by  law  with  the  right  to 
effect  insurance  upon  property,  and.  un- 
less something  In  their  orxanic  constitu- 
tion, to  wit,  tbe  charters  that  give  them 
life,  restrict  audi  an  exercise  of  contracting 
power,  or  some  law  of  tbe  land  to  the 
flameetrect.(and  none  of  these  things  have 
been  brought  to  oar  attention  In  this 
case,)  we  will  not  deny  such  power.  If, 
then.  It  was  In  the  power  of  this  company 
to  effect  insurance  of  property  by  parol 
contract,  tbe  presiding  Judge  did  not  err 
in  admitting  testlmonylurelatlon  thereto. 

Nor  did  be  err  In  refusing  a  nonsuit 
because  It  was  not  shown  atBrmative* 
ly  that  the  agent  had  such  powei.  If 
the  company  had  the  power,  Its  agents 
could  do  so.  It  acts  alone  tbrouKh 
agenclee.  01  course.  If  there  had  been 
brought  home  to  the  plaintiff  that  the 
company  denied  its  agent  socb  power, 
then  be  would  have  acted  to  the  contrary 
at  bis  peril.  But  there  was  no  such  testi- 
mony here.  The  Judge  did  not  err  in  re- 
fanlng  a  nonsuit  because  a  contract  in  all 
Its  parts  was  not  proved.  There  was  snch 
a  contract  aa  bound  the  company,  If  the 
testimony  was  to  be  believed.  We  feel  It 
Incumbent  upon  us  to  make  this  proposi- 
tion clear.  We  do  not,  as  we  before  re- 
marked, regard  this  policy  of  Insurance 
companlea  in  making  contracts  of  insnr- 
anee  by  parol  aa  wioe,  nor  do  we  mean  to 


encourage  such  a  practice.  We  express  no 
opinion  on  that  subject.  What  we  mean 
to  declare  Is  that  an  Insurance  compsoy 
that  has  taken  tbe  money  of  its  customer 
upon  the  promise  of  a  policy  that  is  never 
delivered  cannot  repudiate  snob  an  obli- 
gation by  saying  that  the  agent  it  ap- 
pointed In  writing,  as  in  this  case,  with 
full  power  to  represent  such  company  In 
effecting  policies  In  Its  name,  did  not  have 
authority  to  perform  such  acts  oflnsur- 
aocewlthln  the scopeof hlsauthority.  We 
sympathize  very  heartily  with  the  expres- 
sion of  Mr.  Justice  Millrb  of  tbe  United 
States  Bnpreme  eourt  In  tbe  case  of  Insur- 
ance Co.  T.  Wilkinson,  IS  Wall.  3S6,  when 
he  said:  "The  powers  of  the  agent  are 
pr/ma /:!ic/e  coextensive  wltb  tbe  business 
intrusted  to  his  care,  and  will  not  be  nar- 
rowed by  limitations  not  communicated 
to  the  persons  with  whom  he  deals.  An 
Insurance  company,  eat^bllshing  a  local 
agency,  must  be  held  responsible  to  the 

{larties  with  whom  tbey  transact  bnslneBB 
or  the  acta  and  declarations  of  the  agent 
within  the  scope  of  bis  employment^^aa It 
they  proceeded  from  tbe  principal.*  These 
grounds  of  appeal  are  dismissed. 

We  win  next  consider  aeveral  grounda 
of  appeal  relating  to  the  proof  of  loas  re- 
quired. Tbe  plaintiff  voluntarily  In  hfa 
complaint  stated  that  tbe  usual  policy  Is- 
sued by  this  company,  and  by  which  be 
conceived  that  he  was  to  be  governed,  re- 
quired **  the  iossordamage  to  be  estimated 
according  to  the  actual  cash  value  of  the 
property  at  the  time  of  the  loss,  and  to  be 
paid  In  sixty  days  after  due  notice  and 
proofs  thereof  should  have  been  made  by 
the  assured  and  received  at  their  office.^ 
etc.,  and  also  to  give  notice  promptly  of 
loss  by  fire,  etc.  Now.  unquestionably, 
tbe  careful  compliance  with  the  mode  ot 
proof,  Including  Its  attestation,  could 
have  been  luHlsted  apnn  by  the  insurance 
company.  Its  agent  had  a  perfect  right 
on  the  80th  of  May,  to  have  demand- 
ed this  absolute  compliance  with  all  tbe 
conditions  that  tbe  plaintiff  admits  were 
a  part  of  bis  contract,  and  we  apprehend 
tbe  company  at  Its  home  offlce,  when  tbe 
letter  ol  Its  general  agents  that  was  writ- 
ten on  the  80th  May,  1889.  to  the  plAlutirf 
was  received  at  such  home  office,  could 
have  disavowed  such  action  of  Its  general 
agents,  and  required  strict  compliance 
with  these  conditions.  But  neither  did  so. 
The  general  agents  never  asked  for  any 
careful  proofs  of  loss.  Their  inquiries  re- 
lated solely  to  tacts  in  the  knowledge  of 
plaintiff  as  to  the  contract  of  Insurance; 
and  the  Insurancecompany.from  Its  home 
office,  contented  itself  with  a  denial  of  all 
liability  under  the  contract  whatsoever. 
Its  reply  was  virtually  a  declaration  of 
war.  Now,  under  these  elrcumstancee, 
was  there  not  a  waiver  by  the  defendant 
company  of  any  other  proofs  than  those 
contained  in  the  letter  of  28th  May,  re. 
celvcd  by  them  onthn  80th  May?  It  makes 
no  difference  that  tbe  home  office  only  re- 
ceived a  sight  of  that  letter  between  tbe 
6th  and  14tb  June,  tor  its  general  agents 
In  this  state  sew  the  letter  oo  tbe  80th 
May;  and.  in  the  eye  ot  the  law.  tbe  de- 
fendant then  saw  it.  Bemembering  that 
by  the  terms  of  the  policy  the  assured  was 
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to  give  Dotlce  promptly,  we  think  tbe  let- 
ter of  tbe  28th  Mny,  tellInK  of  tbe  fire  that 
occurred  no  tbe  24th,  was  prompt  eDOUgh. 
And.tarthermore,  we  haTecoucladed  that, 
.where  sume  proof  of  loss  ia  furalsbed,  and 
tbe  defendant  company  does  not  complalo 
at  the  time  of  tbe  receipt  ot  aouh  defeetire 
proof,  bat  denies  that  thwe  la  any  con- 
tract of  Insarance  wbatsoerer  between 
them,  farther  proofa  are  walred.  Taylor 
T.  Inaaranee  Co.,  9  How.  4C6.  In  tbe  case 
elted  proofs  of  losa  were  made  lonjc  after 
tbe  HlKy  but  the  company  bad  denied  all 
liability.  The  court  held  "  that  the  denial 
of  baTlDK  entered  Into  tbe  aRreemeot,  and 
refnaal  to  Issne  the  policy,  also  set  forth, 
are  anffldent  ground  upon  which  to  infer 
a  waiver  of  tbe  production  of  tbe  prelim- 
inary proofa  ae  a  condltlou  of  liability." 
Dial  T.  Aaeoelatlon,  29  S.  C.  660,  8  H.  E. 
Bep.  117.  Tbe  priaclple  underlying  the 
whole  matter  la  a  question  of  tact  as  to  a 
waiver  by  the  invnrance  company  of  tbe 
eondltloo  that  proofa  be  rendered  by  Cba 
aesnred  promptly,  and  conaiatluK  of  eer^ 
tain  alleged  forms  uf  proof.  It  will  be  ad- 
mitted  that  the  Insarance  company  could 
directly  axree  to  waive  tbeee  forms;  and 
It  le  equally  as  certain  that  tbe  same  re- 
sult would  follow  a  line  of  coadact  by  tbe 
Insurance  company  whleb  repudiated  any 
connection  with  the  aasnred  In  relation  to 
a  contract  of  Inauranee.  Inaamnch,  there- 
fore, as  the  circuit  Judge  has  held  that  the 
contract  here  (and  from  this  concIuMlon 
there  la  no  appeal)  required  an  futerval 
of  60  days  to  elapse  after  tbe  proof  ten- 
dered 80th  May,  and  as  tbe  action  was  not 
brought  until  tbe  5tb  August,  Xdf^.it  fol- 
lows that  tbe  circuit  Judge  did  not  err  in 
talBchargeto  the  Jaryin  this  respect.  Tble 
declaration  by  us  disposes  of  the  Sd,  4tb, 
6tb,  6th,  10th,  and  12th  grounds  of  appeal. 

We  will  now  consider  the  7tb,  8tb,  and 
9th  gronndH  of  appeal.  By  a  reference  to 
tbe  text  of  these  reqoeats.  It  will  be  eeen 
that  the  appellant  sought  a  charge  ot  tbe 
drcoit  Judge  upon  the  facts.  This  be  re- 
hiaed  to  do,  and  in  hia-refusal  be  acted  In 
obedience  to  the  law  of  tbis  common- 
wealth forbidding  Judges  from  charging 
Jorlea  upon  queations  ot  fact.  These 
grounds  of  appeal  are  dismissed. 

Lastly,  we  will  notice  the  alleged  error 
of  the  circuit  Judge  in  refusing  tbe  motion 
of  appellant  to  set  aside  the  verdict  of  tbe 
Jury,  and  to  grant  a  new  trial.  After  a 
careful  consideration  of  the  matters  here 
referred  to,  we  perceive  .no  error.  It 
was  In  the  discretion  of  the  cirealt  }ndge 
to  grant  a  new  trial.  Where  that  discre- 
tion Is  based  upon  matters  of  fact,  we 
are  puweriesB,  It  la  only  when  errors  of 
law  occur  that  tbia  court  cun  Intervene 
to  correct  the  order  Fetnalng  the  new  trial. 
Tbe  appellant  haa  failed  to  point  out  in 
hie  ground  ot  appeal  nuch  errors  ot  law. 
It  most  follow,  then,  that  we  cannot  do 
BO.  This  ground  of  appeal  Is  dismissed. 
It  Is  the  Judgment  of  this  court  that  tbe 
Judgment  of  the  circuit  court  be  affirmed. 

IfoGowAH,  J.,  concors. 


BfoIvBB,  C.  J.,  (dlsBeattog.)  It  seems  to 
me  that  tbe  circuit  Jndge  erred  In  bis  in- 
structions to  tbe  Jury  as  to  the  effect  of 
the  letter  of  28th  May,  1889.  I  do  not  thiak 
that  such  letter  amounted  to  anything 
more  than  a  mere  notice  of  the  loss,  and 
cannot  be  regarded  as  any  proof  of  loss 
whatever.  Now,  as  tbe  contract,  as  set 
out  by  the  plaintiff  In  bla  complaint,  ex- 
pressly provides  that  the  amount  due  on 
tbe  policy  should  be  paid  **ln  sixty  daya 
after  due  notice  and  .proofs"  ot  tbe  loss 
"should  have  been  made  by  the  assared 
and  received"  at  tbe  office  of  the  company, 
the  plaintiff  clearly  would  have  no  right 
of  action  until  tbe  expiration  ot  60  daya 
from  tbe  receipt  ot  both  notice  and  proofs 
uf  loss.  While  it  may  be  true  that  a 
denial  of  liability  would  dispense  with  tbe 
necessity  for  furnishing  proofs  of  loss,  yet 
the  "case"  shows  that  sucb  denial  of  lia- 
bility was  not  made  60  days  before  the 
action  was  commenced.  So  that.  If  tbe 
denial  ot  liability  la  to  be  regarded  as  a 
aulwtltnCe  for  the  proofs  of  loss,  tbe  right 
of  action  woold  not  accrue  until  after  tbe 
expiration  of  60  days  from  such  denial; 
and  therefore,  under  this  view,  the  action 
was  prematurely  commenced.  Now, 
whether  tbe  defendant  would  be  entitled 
to  60  days  from  the  denial  of  liability  be 
fore  any  action  could  be  commenced 
against  It  la  a  qneatlon  which  does  not 
seem  to  have  been  considered  or  passed 
upon  by  the  circuit  Judge,  and  hence  such 

Jnestlon  la  not  properly  before  this  court, 
ndeed,  tbe  circuit  Judge  seems  to  bare 
conceded,  at  least  by  Implication,  that 
tbe  defendant  was  entitled  to  the  60  days 
from  the  denial  of  liability;  but  as.  In 
bis  opinion,  the  letter  of  tbe  28tb  of  May 
did  amount  to  some  proof  of  loss,  and  as 
that  letter  was  written  and  received  by 
tbe  general  agents  of  tbe  company  more 
than  60  days  before  tbe  commencement 
of  the  action,  tbe  verdict  of  tbe  Jury  was 
doubtless  rested  upon  that  view ;  In 
which  I  think  the  Judge  erred.  That  this 
was  tbe  view  ot  tbe  elrenlt  Jndge  Is  con- 
clusively shown  by  the  following  lau- 
goage,  contained  In  hla  order  refuHlng  tbe 
motlonfora  new  trial:  "The  question  that 
gives  moat  troable  to  decide  la  [as  to] 
whether  sixty  days  elapsed  after  the  serv- 
ice of  proofs  of  losa  before  the  bringing  ot 
this  action.  I  think  the  company's  denial 
of  liability  was  a  waiver  ot  further  proof, 
and  a  waiver  of  any  defects  In  any  proota 
served.  This  being  so.  tbe  letter  of  28th 
May  was  proof.  Now,  this  letter  was  re- 
ceived by  Selbels  A  Son,  general  agents 
of  the  defendants,  on  tbe  30tb  May.  I 
regard  that  as  a  receipt  by  the  company, 
and  that  tbe  sixty  days  then  began  to 
ran."  I  cannot,  therefore,  concur  In  the 
eonclnslon  reached  by  tbe  majority  of  tbe 
court. 

For  a  proper  understanding  of  tbe  case, 
I  would  suggest  to  tbe  reporter  to  em- 
brace in  his  report  of  tbe  case  so  much  of 
the  complaint  as  sets  forth  the  terms  of 
tbe  contract,  the  Judge's  charge,  and  a 
copy  ot  the  lettar  of  ifith  May,  1889. 
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(38  S.  C.  41) 

Bx  parte  WHim 

b  n  FHBFIiBS'  EBTAm 

(SnpreiiM  Oonrt  of  South  C^tfoUita.   Nor.  2S, 
1892.) 

BzaOUTOBS  AND  AOMINISTUATORS— APPOIHTIIBHT. 

Uoder  Geo.  St.  1 18»3,  proTidlng  that  ao- 
ministration  shall  be  Rranted  In  the  order  fol- 
lowing, Tiz.:  (1)  To  nusband  or  wife;  *  *  * 
(2)  •  *  •  Uien  to  the  child  or  children,"— 
woere  a  daughter  had  knowledge  of  the  applica- 
tion of  her  stepbrother  for  letters  of  adimniB- 
tratlon,  and  made  no  appearance  at  the  proper 
time,  Boe  cannot,  by  *n  ufpUcation  to  the  pro* 
bate  conrt,  hare  the  ledem  reroked  oil  the 
ground  that  the  administrator  was  not  the  legit- 
imate aon  of  the  deceased. 

Appeal  Irom  commoD  pleas  clrcalt  court 
ol  Ckilleton county ;  Jambs  F.Izlab, Judge. 

Application  by  OeorKianna  White  to 
bare  letters  of  admlafstratloD  granted  to 
Bowland  W.  Peeplea  on  the  estate  of 
Thomas  M.  Peeplea.  set  aside.  From  a 
Indgment  ol  the  circuit  court,  which  ren- 
dered jadgment  reversing  the  probate 
court,  the  admlnlBtratur  appeals.  Be- 
versed. 

The  tollu  wing  are  the  exceptions  filed  bj 
the  appellant: 

"(1)  Because  the  probate  Judife  having 
found  as  matters  of  fact  that  not  the 
slightest  fraud  was  practiced  on  the  court 
In  procuring  letters  of  administration,  and 
that  the  petitioner,  Georgianna  White, 
bad  actual  notice  of  socta  application,  and 
requested  the  petitioner,  B.  W.  Feeples,  to 
procure  tbe  same,  wbtcb  finding  is  ondla- 
torbed  by  tbe  Jadgment  rendered  herein  on 
tbe  appeal,  tt  Is  respectfully  submitted  his 
bonor  erred  In  reversing  the  order  made 
by  tbe  probate  Judge,  and  directing.  In 
ettdct,  the  revocation  of  the  letters  of  ad- 
ministration granted  unto  Rowland  W. 
Peeples.  (2)  Becanse  Itis  respectfullysnb- 
mltted  that  when  letters  of  administra- 
tion have  been  grautedto  a  penon  not  en- 
titled by  law  to  tbe  same,  as  matter  of 
right,  such  letters  being  issued  with  the 
full  knowledge  and  concurrence  of  tbe  per- 
son who  Id  law  is  the  person  who  is  enti- 
tled to  receive  tbe  same,  it  Is  not  tbe  dnty 
of  the  probate  eoort  to  revoke  such  letters 
at  tbe  Instance  of  tbe  person  so  entitled, 
and  that  It  was  error  In  the  circuit  Jndge 
so  Co  bold.  (!t)  Because  tbe  petitioner, 
Georgianna  White,  having  requested  Bow- 
land  W.  Peeples  to  administer  on  the  es- 
tate of  Thomas  M.  Peeples,  the  revocation 
of  the  letters  was,  at  least,  a  matter  rest- 
ing In  tbe  discretion  of  tbe  probate  Judge, 
and,  tbe  probate  Judge  having  rtf  need  to 
-woke  said  letters,  error  could  not  -be  Im- 
puted to  him  In  tbe  exercise  of  such  discre- 
tion, and  it  was  error  In  the  circuit  Jndge 
to  bold  otherwise  (4)  Because  bis  bonor 
erred  iu  this:  After  holding  as  a  matter 
of  law  that  the  decree  of  tbe  Florida  court 
had  fixed  tbaatataaol  Thomas  M.  Peeples, 
that  tbe  retnm  of  Thomas  M.  Peeples  to 
this  state,  afterwards, changed  bis  stataa, 
and  invalidated  bla  marriage  contracted 
In  Florida,  and  bastardised  his  children. 
(6)  Because  bis  bonor  should  have  held 
that  the  Judgment  of  tbe  court  In  Florida 
dissolved  the  marriage  relation  of  Thom- 
as M.  Peeples  and  Caroline^  and  fixed  the 


atata^  of  Thomas  M.  Peeplee  as  that  ot 
an  unmarried  man,  and  that  bis  marrlago 
In  Florida,  valid  according  to  tbe  laws  of 
Florida.  Is  valid  everywhere,  and  that  tala. 
subsequent  retnm  to  this  state  could  not 
Invalidate  this  marriage,  and  make  the 
children  of  such  marriage  lUegltlmate.  (fl) 
Because  bis  honor  erred  In  this:  That 
this  proceeding  does  nut  draw  In  question 
the  Btatasol  Caroline  Peoples, but  only  tbe 
atatus  of  Thomas  M.  Peeples,  and  It  was 
error  to  find  otherwise.  (7)  Becaaae  bla 
honor  erred  In  tbls:  In  passing  upon  tba 
atataant  Caroline  Peeples,  whereas  ttaeaole 
question  was  the  atatua  ol  Thomas  M. 
Peeples.  (8)  Because  b's  honor  erred  In 
holding  that  the  7ex  loci  coatractaa,  and 
not  the  lex  domicilii,  governed,  and  that 
a  marriage  contracted  In  Honth  Carolina 
was  Indissoluble  and  unaffected  by  tbe  de- 
cree of  tbe  court  of  any  otber  state.  (9) 
Because  bis  honor  erred  in  reversing  tbe 
findings  ot  fact  of  the  probate  court  as  to 
tbe  place  of  the  first  marriage,  there  being 
uo  proof  ihatsald  marriage  was  contract- 
ed In  this  state.  (10)  Becanse  bis  honor 
should  have  hdd  that,  under  the  proof  ot 
this  case,  tbe  domicile  of  Caroline  was  that 
ol  her  busband.  to  wit.  Florida,  and  that 
tbe  courtsof  Florida  had  Jurisdiction  botb 
uf  the  parties  and  of  the  subject-matter, 
and  that  the  Jadgment  of  tbe  court  of  Flor- 
ida was  binding  upon  both  Thomas  M. 
Peeples  and  Caroline  Peeples,  and  that  the 
marriage  relation  was  thereby  dissolved. 
(11)  That  under  tbe  constitution  of  tbe 
United  States,  (article  4,  9 10  and  tbe  acta 
of  congress  passed  in  pursuaneeof  tbe  pro- 
visions thereof,  tbe  Judgment  of  divorce 
granted  by  the  courts  of  Florida  Is  valid 
and  binding  In  tbe  courts  of  this  state, 
and  that  It  was  errornot  so  to  bold.  (12) 
Becanse  hie  honor  erred  In  holding  that 
the  first  marriage,  having  been  contracted 
In  South  Carolina,  was  Incapable  ot  disso- 
lution by  the  Judgment  uf  tba  court  of 
any  otber  state,  rendered  In  accordance 
with  tbe  laws  of  such  state.  (13)  That 
bis  honor  erred  in  holding  that  the  laws 
of  the  state  of  force  at  tbe  time  the  mar- 
riage was  contracted, entered  Into  and  be- 
came part  ol  such  contract,  and  that  sncb 
marriage  was  iDdlssoluble  lor  any  caoaa 
by  tbe  Jadgment  of  tbe  courts  of  any 
state.  (14)  Because  blshonorbavlng  held 
that  the  proceedings  for  divorce  were  reg- 
ular, and  the  Judgment  therein  valid  and 
In  accordance  with  the  laws  of  tbe  state  of 
Florida,  It  was  error  to  hold  that  the  said 
Judgment  was  tneffectnal  to  dissolve  mar- 
rlagecontractslntblsstats.  (15)  Becaaae 
bla  honor's  decreets  contrary  to  tbe  law 
and  tbe  evidence. " 

John  D.  BdwardB  nt^  Howtil,  Marpby  A 
Farrow,  for  appellant,  Cb&iieB  B<^^, 
lor  respondent. 

McGowA,N,  J.  Thomas  M.  Peeples  de- 
parted this  life  Intestate  on  February  1, 
1888,  and  soon  thereafter,  February  6th. 
Bowland  W.  Peeples  filed  his  petition  In 
tbe  probate  court  ol  tbe  county  ot  Colle- 
ton, as  follows:  "(1)  That  hn  la  a  son  of 
tbe  late  Thomas  M.  Peeples,  deceased.  (2) 
That  the  said  Tboraas  M.  Peeples  died  In- 
testate on  February  1, 18SS,  leaving  a  con- 
siderable personal  and  real  property,  and 
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tbat,  asno  one  baa  adtnlnifltered  Ma  effects, 
and  they  may  be  wasted.  Wbereforeyoar 
petitioner  prays  that  letters  of  admlols- 
tration  may  be  granted  to  him  on  the  eafd 
estate.  [Signed]  Rowland  Pkbplbb. 
Rdwakds,  Pro.  Pet."  Whereopon.  alter 
doe  notice  In  accordance  witb  law,  on 
Febraary  23»]888,  letters  of  administra- 
tion were  granted  to  tbe  petitioner,  to 
wblcb  tbere  was  -no  dissent,  and  from 
whicb  tbe^  was  no  appeal.  On  May  9, 
18SS,  Bomutblng  more  than  two  months 
after  tbia  grant  of  adralnlstratlon,  and 
after  the  time  allowed  for  appealing 
bad  expired,  Mrs.  (reorglanna  Wblte,  a 
dangbter  of  the  Intestate,  residing  In  tbe 
county,  applied  by  petition  to  tbe  probate 
eoort  of  Oollflton  connty  for  a  revocation 
of  the  letters  BO  granted,  and  praying  tbat 
letters  of  administration  on  the  estate  of 
her  father,  the  Intestate,  he  granted  to 
her-;  basing  her  claim  substantially  upon 
two  groonda,  as  follows:  First.  Tbat 
■be  bad  no  notice  of  tbe  application  for 
letters  ot  administration;  that,  at  tbn 
time  the  said  Rowland  W.  Peeples  made 
application  for  and  obtained  the  said  let- 
ters, tbe  petitioner  was  detained  at  home 
by  alekness  In  her  family,  and  had  no 
knowledge  that  the  said  Rowland  W.  Fee- 
pies  Intended  making  application  for  the 
aaid  letters;  and  that  your  petitioner 
was  thereby  pivvented.  In  Imnd  of  her 
rlshta,  from  realatlng  tbe  grantof  aald  let- 
ters to  tbe  said  Rowland  W.,  and  that  she 
did  not  waive  her  right  to  administer  up- 
on her  father's  estate.  Second.  That 
Rowland  W.  Peeples  Is  not  tbe  legitimate 
eon  of  the  Intestate,  and  Is  not  entitled 
to  tbe  letters  of  administration;  that  he 
falsely  and  fraudulently  represented  him- 
self to  the  prdbate  Judge  as  the  lawfully 
begotten  son  of  the  aald  Thomas  M.  Pee- 
ples, and,  through  snch  false  and  fraudu- 
lent representations,  obtained  from  the 
probate  Judge  the  grant  of  the  said  let- 
teTH.  To  this  petition  the  administrator, 
Rowland  W.  Peeples,  filed  an  answer,  con- 
taining a  general  denial  of  all  the  matertal 
allegatlona  made  therein.  The  probate 
]Ddge  heard  testimony,  Inclndlng  alleged 
copies  (theorlginalahaTlngbeen destroyed 
by  Are)  of  a  record  and  'decree  of  divorce 
rendered  In  tbe  county  of  Colnrabia,  of 
tbe  state  of  Florida,  on  December  4,  1857; 
containing,  among  other  things,  "an  or- 
der and  decree  tbat  the  aald  Thomas  M. 
Peeples  be,  and  la  hereby,  forever  divorced 
from  tbe  said  Caroline  Peeples,  and  tha 
bond  of  matrimony  heretofore  existing 
between  them  be,  and  the  aame  la  hereby, 
dlsaolved  and  forever  annulled,"  etc. ;  and 
also  as  to  the  aubsequent  marriage  In 
form  of  the  said  Intestate, Thomas  M.  Pee- 
ples, to  Sarah  Kellar,  In  the  state  of  Flor- 
ida, on  February  27,  IRW,  who,  after  tbelr 
Intermarriage,  h^d  born  to  them  a  num- 
ber of  children,  of  whom  the  said  Row- 
land W.  Peeples  was  one.  The  Judge  of 
probate  fonnd,  as  matter  of  fact,  "that  the 
administrator  Rowland  W.  Peoples  noti- 
fied In  dae  time  the  petitioner  that  he  In- 
tended to  apply  for  letters  of  administra- 
tion upon  the  estate  of  Thomas  If.  Pee- 
ples, deceased;  and  tbatthepetlUonernot 
only  acqnlesced  In  but  approved  of  snch 
appHeatlon  on  the  part  of  the  said  Bow- 


land  W.  Peeples;  and  that  tbe  said  Row- 
land W.  was  not  gnllty  of  tbe  slightest 
fraod  on  the  court  In  obtaining  tbe  said 
letters  of  administration;  and  as  to  tbe 
matters  of  law  he  held  tbat,  no  fraud  upon 
this  court  on  the  part  of  Rowland  W.  Pee- 
ples having  been  abown  In  obtaining  let- 
ters of  admlnlatratlon  npon  tbe  estate  of 
Thomas  M.  Peeples.  tbere  Is  no  legal 
ground  for  revoking  those  letters,  which 
had  been  previously  regularly  granted, 
and  for  this  reason  the  petition  mnat  be 
dismissed.  *  But  tbe  question  having  been 
argued  before  bim,  the  JudgH  of  probate 
went  farther,  and  considering  whether  tbe 
alleged  foreign  divorce  of  the  intestate 
was  sufficiently  proved  by  tbe  secondary 
evidence  whicb  had  been  offered,  and,  It 
so,  what  waa  Its  proper  force  and  effect, 
held  that  the  decree  of  divorce  In  Florida 
dissolved  the  first  marriage  with  Caroline 
In  Sunth  Carolina;  that  tbe  second  mar- 
riage with  8arnta  Kellar  In  tbe  state  nf 
Florida,  In  accordance  with  the  lawa  of 
tbat  state,  was  valid,  and  the  Issue  there- 
of legitimate.   From  this  decree  of  the 

arobate  Judge,  dismissing  the  petition, 
[ra.  White  appealed  to  tbe  circuit  conrt 
of  the  connty ;  and  the  c^se  coming  on  for 
trial  before  bis  honor,  Judge  Izlar,  he 
prononnoed  a  very  learned  opinion,  prin- 
cipally on  the  Important  and  Interesting 
subject  of  the  foreign  divorce  and  second 
marriage  In  form  of  the  Intestate  Thomas 
M.  Peeples,  as  bearing  upon  tbe  alleged 
lll^ltlmacy  of  tbe  administrator,  Row- 
land W.  Peeples,  one  of  the  Issue  of  the 
Florida  marriage,  concluding  as  follows: 
"That  the  decree  of  the  probate  court  In 
this  caae  be,  and  the  same  Is  hereby,  re- 
versed; and  that  thisdecree  becertifled  by 
the  clerk  of  this  court  to  thoprobate court 
for  Colleton  connty,  aforesaid,  which  court 
Is  hereby  directed  to  proceed  with  the 
cause  In  that  court,  in  accordance  with 
the  vlewa  herein  expressed,"  etc.  From 
this  decree  Rowland  W.  Peeples,  the  ad- 
ministrator, appeals  to  this  conrt,  upon 
various  gronnda,  which,  being  long  and 
printed  In  tbe  record,  a^d  not  be  copied 
here. 

The  argument  at  the  bar  was  annaual- 
ly  full,  exhaustive,  and  Instructive  npon 
all  the  points,  including  tbe  qneatlona 
growing  out  of  the  foreign  divorce  and 
second  marriage  of  the  intestate.  But, 
from  tbe  view  which  the  court  takes,  the 
latter  qnestlon,  as  to  the  force  and  effect 
of  the  foreign  marriage.  Is  not  necesaarily 
Involved.  That  la  a  qnestlon  of  the 
gravest  Importance,  affecting,  as  It  must, 
tbe  policy  of  the  state,  in  reference  to  the 
Important  subject  of  marriages  con- 
tracted within  tbeetnte;  and  as  the  qnes* 
tlon  arises  here  only  Incidentally,  and  Is 
not  necessary  to  tbe  decision  of  the  case, 
we  will  not  go  Into  the  subject  now.  As 
Chancellor  Dunsin  said  In  Hall  v.  Unll,  S 
Strob.  Eq.  174,  "few  subjects  are  more 
difficult,  few  questions  more  perplexing, 
than  the  effect  of  a  foreign  divorce." 
The  case  in  hand  is  simply  a  claim  for  ad- 
ministration. In  which  there  is  no  ques- 
tion aa  to  the  right  of  property,  except, 
poBslbly,  tbe  commissions  of  the  adminis- 
trator. It  Is  not  even  an  appeal  In  a  reg- 
ular contest  forths  administration;  but. 
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tb9  letters  taBTing  been  preriooBly  grant- 
ed wlthoat  obJeetlOD  and  withont  appeal, 
the  Bubaeqaent  application  ol  Mrs.  White 
1b  really  a  direct  Inipeacbinent  of  the  Judg- 
ment  appolntlnK  Peeplee,  the  precise  quea- 
tln»  being  whether  the  JndKe  of  probate 
erred  in  refnalng  to  revoke  the  letters  pre- 
Tlouely  granted  to  Peeplee;  and,  aa  all 
the  facto  vere  perfectly  well  known  to  the 
parties  when  the  letters  were  granted  to 
Peeples.  It  would  seem  that  the  matter 
must  resolve  itself  very  mnch  Into  the 
question  whether  there  was  Imposition, 
fraud,  or  essential  error  In  the  orlgioal 

grant  of  the  letters  of  administration  to 
owland  W.  Peeplee.  In  order,  however, 
to  prevent  any  eonfaaion  or  mlsander- 
standlng  upon  the  subject,  we  state  in 
limine  and  distinctly  that  nothing  con- 
tained In  this  ludgmeot  is  Intended  as  a 
ruling  In  any  respect  upon  the  subject  uf 
the  foreign  divorce  or  Its  consequences. 
The  probate  court,  although  of  limited 
statutory  Jurisdiction,  Is  a  conrt  of  "rec- 
ord,' and.  as  to  proceedings  clearly  with- 
in Its  JurlsdlctloQ,  is  not  to  be  regarded 
merely  in  the  light  of  an  ordinary  Interior 
court.  The  Judge  of  probate  has  exclusive 
Jurisdiction  of  the  grant  of  letters  of  ad- 
mlnistrntlon,  but  the  statute  conlers  upon 
him  DO  express  power  to  revoke  at  his 
pleasure  his  own  appointments.  "It  la 
evident  that  the  Judgment  or  decree  of 
any  court  Is  conclnalve  and  binding  upon 
the  court  rendering  It,  as  well  as  against 
all  the  world.  Hence,  when  the  probate 
court  has  regularly  conferred  the  appoint- 
ment, it  cannot  remove  the  incumbent  ex- 
cept fOT  causes  recognised  by  law  as  suffl- 
elent,  and  Id  the  manner  anChorised  by 
statute."  1  Woemer,  Adm'n,  §  368.  It 
was  upon  this  principle  that  it  has  been 
held  in  this  state  "that  the  first  grant, 
conferring  something  like  a  vested  Inter- 
est, is  conulusive  of  the  right  until  the 
grant  be  vacated  or  annulled  by  a  direct 
proceeding  for  that  purpose."  Bee  Petl- 
gru  T.  Fei^ueon,  6  Rich,  £q.  880. 

Was  the  Jndgdient  of  tbs  probate  court 
granting  the  letters  to  Rowland  W.  Pee- 

files  obtained  in  such  a  manner  as  to  be 
lable  to  set  aalde  as  frandulent  and  void  ? 
Section  IRdS  of  the  General  Statutes, 
npon  the  subject  of  granting  administra- 
tion, provides  as  follows:  ''In  case  any 
person  dies  Intestate,  the  probate  Judge 
*  *  *  shall  grant  administration  to  bis 
or  her  rations.  In  the  order  following, 
vli.:  (1)  To  husband  or  wife  of  the  de* 
ceased;  (3)  If  there  be  no  husband  or  wife 
of  the  deceased,  or  they  do  not  apply,  then 
to  the  child  or  children  or  their  legal  rep- 
resentatives; <8)  In  default  of  them,  to 
the  father  or  mother;  (4)  In  dtfault  of 
them,  *  *  *;  (6)  In  default  of  such,  to 
the  greatest  creditor  or  creditors,  or  auch 
other  persons  as  the  court  may  appoint." 
etc.  It  appears  that,  after  proper  notice 
was  given,  and  Mrs.  White  especially  bad 
actual  notice,  no  one  bat  the  applicant, 
Rowland  W.  Peeples,  claimed  the  letters, 
II  there  were  other  persons  who  had,  ac- 
cording to  the  legal  order,  prior  right, 
they  made  default;  and  the  letters,  with- 
out opposition,  were  granted  to  Rowland 
W.  Peeples.  whose  fitness  for  thu  appoint- 
ment does  not  seem  to  have  been  ques- 


tioned. Under  theee.elreomstanree.  can  it 
be  said  that  the  Jndge  of  probate  commit- 
ted Jurisdictional  error  In  appointing  Pee- 
plee? Oar  act  npon  the  sobjeet.of  admin- 
istration does  not  indicate  the  time  with- 
in which  parties  having  priority  most 
apply  for  letters;  and,  from  the  peculiar 
terms  of  the  act,  we  can  hardly  suppose 
that  an  Indefinite  thne  was  Intunded. 
Them  was  no  objection  to  the  appoint- 
ment of  Peeples,  or  appeal  from  the  Judg- 
ment appointing  blm,  as  allowed  by  sec- 
tion 57  of  the  Code;  and,  as  we  suppose, 
Mrsj  White,  having  bad  aetnnl  notice  ol 
the  proceeding,  was  bound  by  that  Judg- 
ment, to  which  she  was  substantially  a 
party,  on  that  principle  ol  estoppeA  wbleh 
is  known  as  reajadicata. 

It  Is  true  that  some  of  our  cases  have 
held— not  without  some  hesitation — that 
If  a  Jndge  of  probate  discovers  that,  from 
the  absence  of  the  proper  parties  or  other 
cause,  he  has  made  a  mistake  as  to  the 
party  entitled  to  the  appointment,  he 
may,  In  the  exercise  of  that  Inherent 
power  and  Judicial  discretion  which.  In  a 
greater  or  leas  degree,  all  courts  possess 
over  their  own  records  and  proceedings, 
correct  the  error  by  revoking  the  appoint- 
ment of  one'  as  admlnlatrator,  and  ap- 
pointing another  In  his  place.  In  the  case 
of  Thompson  v.  Bucket,  2  Hill.  (8.  U)  847. 
the  ordinary  revoked  letters  of  adminis- 
tration which  had  been  previously  grant- 
ed to  one  Thompson,  and  granted  them 
to  the  nominee  of  the  widow,  who  was 
absent  from  the  country  at  the  time  of  the 
first  appointment.  Sustained  by  the  ap- 
peal conrt.  lu  the  ease  of  Smith  t.  Wlngo, 
Rice.  288,  the  ordinary  granted  letters  ol 
admlDletratlon  with  will  annexed  to  one 
Eber  Smith,  and  afterwards  revoked 
them,  and  appointed  one  Wlngo.  Sus- 
tained by  the  appeal  conrt.  In  the  case  of 
RoIUn  V.  Whlpper,  17  3.  0.  82,  the  Judge 
of  probate  appointed  the  daughter  as  ad- 
ministratrix of  the  inteeta  te,  in  the  absence 
of  the  widow,  and  afterwards  revoked 
tbe  appointment,  and  appointed  the  wid- 
ow as  entitled  to  It.  Sustained  by  the  sn- 
premeeuurt.  But  nocase  has  beendted  to 
ua.norcan  I  flnd'onn,  when  a  Judge  of  pro- 
bate, refusing  to  revoke  tbe  appointment 
of  an  administrator,  made  by  blirsnlt 
after  dne  notice  to  all  concerned,  has  been 
required  by  this  court  to  vacate  his  own 
Jadgment.  and  make  another  appointment 
of  administrator.  In  the  ease  of  State  r. 
Mitchell,  8  Brev.  62U,  It  was  held  that  the 
proper  mode  of  proceeding.  In  case  the  or- . 
dlnary  should  grant  admlnlatratlon  to 
one  not  entitled,  la  by  appeaK  That  was 
a  case  of  mandHmnat  and  the  decision,  re- 
fusing the  writ,  was  manUeetly  right  lf*r 
two  reasons :  f  Yrst,  because  the  ordinary 
was  a  Judicial  ofl3cer;  pud,  second,  bft- 
caoae  there  was  another  remedy,  vis.,  by 
appeal.  It  would  seem  that  this  applica- 
tion to  require  the  Judge  of  probate  to  re- 
verse his  own  Judgment,  and  grant  letters 
to  another  person,  bwars  a  striking  anal- 
ogy to  the  writ  ot  maadamuB  for  tbe 
same  purpose. 

It  Is  Insisted,  bowever,  tbat  Mrs.  White 
was  not  bound  by  tbe  Judgment  of  the 
probate  court  In  appointing  Rowland  \V. 
Peeples  administrator,  but  tbat  her  ap- 
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plication  to  Mt  It  aiilde  BboDld  be  sustained, 
on  tbe  groande  alleged  by  ber,  tIe..  tbat 
abe  bad  no  notice  of  his  application  for 
letters,  and  never  conHented  tu  bis  ap- 

{>oiDtment,  whlcb  he  obtained  by  frauda- 
ent  .misrepresentation  aod  imposition 
npoo  the  probate  conrt.  These  are  mat- 
tera  of  fact,  as  to  which  testimony  was 
taken  by  tbe  Judge  of  probate,  who  found 
ae  follows:  "That  Bowland  W.  Peeples 
notified  Id  dae  time  tbe  applicant  tbat  be 
intended  tu  apply  for  letters  of  adminis- 
tration upon  tbe  estate  of  Thomas 
Pueples,  deceased ;  and  that  tbe  petitioner 
not  only  acqaieeced  lo,  but  approved  of, 
sneh  application  on  tbe  part  of  Bowland 
W.  Peeples;  and  tbat  be  was  not  gnllty 
of  tbe  slightest  frand  on  tbe  conrt  In  4b> 
talning  the  letters  of  admlaJstratlon,'*  etc. 
These  findings  are  not  disturbed  by  the- 
drcalt  Judge.  In  the  exercise  of  bis  appel- 
late power,  in  bearing  tbe  appeal.  As 
this  is  not  "a  case  in  chanceiy*  this  conrt 
has  no  right  to  disturb  those  findings, 
but  roost  accept  them  as  coming  from  thd 
conrt  authorised  to  find  tbe  facts.  See 
Stark  V.  Hopson,  '22  S.  C.  46.  and  Qrlfiln 
T.  Griffin.  20  K.  C.  490.  There  certainly 
was  no  error  in  making  the  oiijrlnal grant 
of  letters  to  Peeples.  It  was  after  dae 
notice,  by  a  competent  conrt.  and  upon  a 
matter  clearly— Indeed,  ezeluslrely— with- 
in Its  Inrlsdlction,  and  tbere  was  no  ap- 
peal, we  do  not  see  that  there  was  any 
snbseqaent  dlscoTery  of  facts  not  then 
well  known  to  all  tbe  parties,  which 
should  require  a  revocation  and  cancella- 
tion of  those  letters.  Something  la  due  to 
the  dignity  aod  stability  of  a  Judgment 
regularly  rendered  In  a  coort  of  record, 
and  without  frand  or  ImposltloD.  But  It 
is  ai^ued  tbat.  if  all  tbe  facts  relied  on  to 
set  aside  tbe  appointment  of  Peoples  bare 
been  foond  against  the  appUcuut,  tbere 
still  remains  the  point  ol  law  tbat  she 
claims  to  be  the  only  living  legitimate 
child  of  tbe  intestate,  and  that  Rowland 
W.  Peeples,  being  illegitimate.  not  enti- 
tled to  retain  tbe  administration.  It  Is  a 
delicate  matter  to  declare  one  not  in  fault 
to  be  illegitimate,  and  the  court  will  not 
do  so.  anless,  in  the  administration  of  tbe 
law, it  becomes  necessary.  We  think  tbat 
this  claim  here.  In  reference  merely  to  tbe 
administration,  comes  too  late.  Mrs. 
White  "approved"  the  grant  to  Peoples, 
bat  It  aeema  that  sbo  afterwards  changed 
ber  mind,  and  claimed  that  tbe  original 
grant  shonld  be  vacated,  and  a  new  grant 
made  to  berself.  Under  tbe  circumstances 
of  the  case,  we  bold  that  shn  waived  any 
superior  right  which  she  mtjcht  hare  In 
favor  of  Bowland  W.  Peeples,  and  that 
aho  cannot  now  have  his  appointment 
annulled.  "The  preference  given  byatat- 
ate  may  be  waived  or  renounced.  UnlesH 
It  la.  the  appointment  of  any  other  person 
Is  Irregnlar.  and  will  be  vacated  upon  de- 
mand of  a  person  having  the  preference. 
The  renunciation  may  be  spontaneous,  or 
upon  citation  by  some  person  Interested; 
and  It  will  be  presumed— that  is.  tbe  ex- 
clusive right  to  administer  will  be  deemed 
to  have  been  waived— U  letters  are  not 
applied  for  by  tbe  party  preferred  within 
the  period  prescribed  for  sncb  purpose  by 
ttatnte,**etc.  See  section  248  of  the  late 
TJi6s.B.iio.6— 19 


work  of  Mr.  Woemer  on  the  American 
Law  of  Administration.  In  Coe  v.  Dial, 
12  Tex.  100.  it  was  held  tbat  "where  a 
stranger  and  tbe  next  of  kin  filed  applica- 
tions for  letters  ol  administration,  and 
the  tatter  withdrew  his  application, 
wberenpon  theformer'was  appointed.  It 
was  held  tbat  the  next  of  kin  thereby 
waived  his  right  to  the  administration, 
and  could  not  come  In  afterwards  under 
tbe  statute,  and  have  the  first  appointee 
removed  and  himself  substituted. "  In 
this  case  Judge  Wbeblbb,  In  delivering 
the  Judgment  of  tbe  conrt,  eald:  "In  the 
grant  of  administration,  tbe  law  gives 
tbe  preference  to  tbe  next  of  kin,  and  cer- 
tain other  enumerated  persons,  but  tbat 
is  a  personal  privilege  which  the  party,  If 
he  think  proper,  may  decline  to  exercise. 
The  application  of  the  appellee,  In  the  ab< 
sence  of  any  une  having  a  legal  preference, 
gave  blm  the  right  to  administer.  It  ap- 
pears tbat  his  application  was  pending 
when  the  appellant  applied  tor  the  grant 
as  next  of  kin.  When  tbe  latter  withdrew 
his  application,  we  must  regard  blm  as 
having  waived  bis  superior  right,  and  as 
tacitly  consenting  to  the  appointment  of 
tbe  former:  and  we  think  tbat  be  could 
not  afterwards  have  the  appointment  re- 
voked, without  showing  some  cause  for 
annulling  tbe  grant,  other  than  his  pre- 
ferred right  as  next  of  kin.  which  be  bad 
thus  waived."  (and  see.  also,  Wheat  v. 
Fuller,  82  Ala.  572.  2  South.  Rep.  628;)  sneh 
waiver  having  relerenre.  of  course,  only 
to  the  administration,  and  not  intended 
to  extend  to  any  matter  beyond  tbat. 

Without  ruling  anything  as  to  tbe  force 
and  effect  of  the  foreign  divorce,  tbe  Judg- 
ment of  this  court  la  that  the  Judgment  of 
the  clrcnlt  conrt,  in  so  far  as  It  required 
tbe  Judge  of  probate  to  revoke  the  letters 
of  administration  on  tbe  estate- of  Thomas 
M.  Peeples.  deceased,  be  reversed,  and 
tbat  this  decree  be  certified  by  tbe  clerk  of 
this  court  to  the  probate  court  of  Colleton 
connty. 

MolTEB,  C.  J.,  and  Popb,  J.,  concur. 


  (ST  a.  C.  42) 

BBBD  T.  NOBTHBASTEBN  B.  GO. 
(Supzenw  Court  «(  South  OareWna.    Nov.  22, 
1SB2.) 

DsATH  BT  WaoRoroL  Act  — Ikjukt  *o  Ehplotb 
—  Plsadikq  —  Pabtibs  —  Blbotioh  bbtwbbh 
Counts. 

1.  Gen.  8t  |  2183,  vrovldeB  that  whenever 
deatii  Shan  be  caused  or  the  wrongfol  act  of 
another  in  sndi  manner  as  to  have  entitled  de- 
ceased to  recover  for  the  injaiy  had  ,he  sur- 
vived, then  the  wrongdoer  shall  be  liable,  oot- 
withatanding  the  death  of  tbe  person  injured. 
ffeM,  that  uie  right  of  action  survived  td  the 
personal  representative  of  deceased,  whether 
his  death  was  iDstantaneoas,  or  whether  be 
lingered  for  a  time  after  the  injuiv.  Price  v. 
Ridlroad  Co..  12  S.  E.  Rep.  33  a  C.  S62, 
followed. 

2.  Where  such  Injury  resulted  from  the  de- 
railment on  a  spur  track  to  a  "Y"  line  connect 
Ing  with  the  main  track,  and  was  caused  by 
both  the  switches  to  the  T"  line  and  the  spni 
being  left  t^en,  an  allegation  that  death  result- 
ed from  the  careless  ana  negligent  leavlog  open 
and  unfastened  at  a  time  certain  the  two 
switches,  descriUng  then,  was  a  suffident  aver- 
ment <d  negUgenos. 
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8.  Wbere  th«  complaint  errooMiudj  Indad- 
ed  among  decedent's  legal  distribntees  and  bene- 
ficiaries persona  who  were  not  entitled  to  be  bo 
considered  nnder  the  statute,  the  latter  may  be 
stiicken  out,  and  the  complaint  corrected. 

4.  Where  such  comnlaint  blended  with  the 
charge  of  negligence  of  defendant  another  cause 
of  action,  namely,  the  negligence  of  the  engi- 
neer in  running  his  train  at  such  speed  that  he 
could  not  stop  at  the  switch  on  the  main  line 
fhron^  which  his  train  passed,  plaintiff  should 
be  required  to  set  up  both  causes  of  action  sep- 
arate^,  or  elect  which  he  will  retain  for  trial. 

Appeal  from  general  aeBBiona  cireolt 
court  of  Berkeley  county;  W.  H.  WaLLacE, 

Action  by  Ophelia  Beed,  administratrix 
of  George  Pa  tterson  Beed ,  deceased , 
against  the  Nortbeastern  Railroad  Com- 
pany. Judgment  tordetendant.  Plaintiff 
appeals.  Reversed. 

Mordecai  A  Oadaden,  for  appellant.  W. 
Huger  FitMaimoBBt  for  reBpondent. 

Pope,  J.  This  action  came  on  tor  trial 
before  his  honor,  Jadge  Wallarb,  and  a 
Jury,  at  thfl  Jnne,  1891,  term  ol  tbe  court 
oT  common  pleas  for  Berkeley  county. 
Tbecomplaint  was  as  follows:  "(1)  Tbat 
the  deffvdant  Is  a  corporation  duly  incor- 
porated under  tbe  laws  of  tbis  state,  and 
as  encb  Is  tbe  owner  of  a  certain  railroad 
known  aa  the  Northeastern  Bailroad,  to- 
gether with  the  tracks,  cars,  locomutlres. 
and  otbt»r  appartenances  thereto  belong- 
ing, between  the  city  of  Cbarieaton  and 
tbe  city  of  Florence.  In  said  state.  (2) 

That  on  or  about  tbe  day  of  Jane, 

1890,  there  was  on  the  main  line  or  track 
of  tbe  defendant's  railroad,  at  a  point 
within  a  mile  of  Ashley  Junction,  a  station 
on  said  road,  and  leading  off  from  said 
main  line,  a  side  track,  commonly  known 
as  a  'T'  track, coustmcted for  the  purpose 
of  connecting  with  the  Charleston  ft  Sa- 
vannah Bailway  directly,  to  avoid  tbe 
necessity  of  certain  trains  coming  up  to 
the  Jnnctlon.  Tbat  side  track  or  '  Y '  was 
connected  with  defflndant's  main  line  by  a 
switch,  and  that  within  said  side  track  or 
*  T,'  and  leading  out  from  it,  is  what  1e 
commonly  known  as  a  'spur*  tracic,  said 
spar  track  being  also  connected  with  the 
sald'T'track  by  a  switch ;  and  plaintiff 
allege  that  It  was  necessary  for  the  safe 
running  of  defendant's  trains  and  tbe  pres- 
ervation ut  the  lives  of  the  passengers  and 
employes  of  the  defendant  that  hotb  of 
said  switches— the  oneconnecting  themain 
line  with  tbe  *  7 '  track,  and  the  other  con- 
necting the  *  Y*  track  with  tbe  spur  track 
—should  be  securely  fastened- and  locked, 
and  properly  cared  for.   (S)  That  nn  or 

about  the    -  day  of  June,  1890,  tbe 

plaintiff's  intestate.  George  Patterson 
Beed,  was  In  the  discharge  of  his  duty  as 
wood  passer  on  tbe  engine  and  tender 
wullingu  certain  train  of  tbe  defendant's, 
known  as  the 'Columbia  Special,  No.  53,* 
bound  from  tbe  town  of  Lane's  to  the  city 
of  Charleston  in  said  state,  passing  over 
thu  main  line  uf  the  said  defendant,  and  at 
the  point  where  said  *  T'  switch  Is  pinced, 
near  Ashley  Junction,  aforesaid.  (4)  That 
on  said  date  tbe  defendant  carelessly, 
negligently,  wrongfully,  and  unlawfutly 
caused  said  'T'  switch  securing  said  *T' 
track  or  sldlDg.  as  well  as  the  switch  with- 


in the 'Y' track,  securing  the  spur  track, 
to  be  Insecurely  nud  Improperly  fastened 
and  left  oiien  and  nncared  for,  in  conse- 
quence of  which  tbe  said  train  of  cars 
pulled  by  said  engine  and  lender  aforesaid, 
coming  down  on  said  main  line  or  track 
at  a  greatly  excessive  and  dangerous  speed, 
without  theengineer  having  bis  train  under 
proper  control,  or  being  prepared  to  stop 
as  required  by  tbe  rules  of  tbe  suld  eonapa- 
ny,  when  reaching  said  switch  connected 
with  tbe  *Y'  track  aforesaid,  through 
tbe  defendant's  negligence  aforesaid,  en- 
tered upon  said 'Y' track,  and,  proceed- 
ing down  the  same,  entered  npon  the  spur 
track,  thoR  causing  tbe  engine  and  tender 
to  be  derailed,  by  reason  whereof  tbe  said 
George  Patterson  Reed  was  instantly 
killed  while  in  tbe  discharge  of  bis  duties 
aforesaid,  through  tbe  negligence,  rareless- 
nees,  and  wrongdoing  of  tbe  defendant. 

(5)  That  the  death  of  the  said  George 
Patterson  Reed  was  caused  by  tbe  wrong- 
ful act,  default,  and  negligence  uf  the  de- 
fendant In  the  manner  before  mentioned. 

(6)  That  on  the  Ist  day  of  Angust,  1890. 
iHtters  of  adrolnletratluQ  on  theestateof 
tbe  said  Georfte  Patterson  Reed  were  grant- 
ed by  the  probate  court  for  Florence  coun- 
ty, In  said  state,  to  his  wife,  tbe  plaintiff, 
Ophelia  Reed;  the  said  George  Patteraoa 
Beed  having  died  Intestate  and  married, 
leaving  surviving  him  bis  father,  bis 
mother,  his  wife,  the  plaintiff,  Ophelia 
Reed,  and  four  minor  ehlldreo,  to  wit, 
Alice.  JuUa,  Thomas,  and  Dalsey.  nue  of 
whom  (Thomas)  has  since  died  Intestate 
and  under  age,  and  the  father  of  said  In- 
testute  having  also sincedeparted  this  lite; 
and  the  said  Ophelia  Beed  has  dnly  quali- 
fied as  such  administratrix,  and  entered 
upon  the  discharge  of  said  trust.  (7) 
That  tbe  said  Ophelia  Beed  and  her  minor 
children  aforesaid,  to  wit,  AUee,  Julia, 
and  Daisey,  had  for  her 'and  their  mainte- 
nance, conifort,  and  support  during  his  life- 
time a  beneficial  Interest  lu  the  said  life 
and  earnings  of  tbe  said  George  Patterson 
Reed,  and  by  his  death  have  been  deprived 
of  tbe  aid,  comfort,  and  support  which  be, 
living,  had  furnished,  and  would  turnlah 
to  her  and  them,  by  reason  of  the  Incooie 
resulting  from  his  labor  and  services,  and 
that  by  his  death  she  and  they,  to  wit, 
the  said  minor  children  and  the  mother  of 
said  Intestate,  have  been  injured  to  her 
and  their  damage  ten  thousand  dollars; 
and  therefore,  aa  administratrix  aa  ofore- 
aald  lor  the  benefit  of  herself,  tbe  wife  of 
the  said  Intestate,  and  his  three  minor 
children,  to  wit,  Alice,  Julia,  and  Daisey, 
and  the  mother  ol  the  salu  Intestate,  the 
only  persons  designated  by  tbe  statute  to 
derive  the  benefit  thereof,  she,  the  said 
plaintiff,,  brings  this  action.  Wherefore 
she  demands  Judgment  against  the  defend- 
ant for  tbe  sum  of  ten  thousand  dollars 
and  coats. "  The  defendant  at  the  trial  In- 
terposed the  oral  demurrer  that  the  com- 
plaint did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  Tbe  circuit 
judge  sustained  the  demurrer,  and  dlH- 
mlssed  the  complaint.  After  Judgment, 
the  plaintiff  appeals  to  this  court  upon 
substantially  thesa  three  grounds:  "(1) 
Whether  tbe  statute  commonly  known  an 
'Lord  Campbell's  Act,*  as  incorporated  la 
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the  GeDoral  Statotea  of  tbla  state  ander 
aectloo  2183,  fclres  a  cause  of  action  to  the 
penional  rapreaentatWe  ol  the  deceased  In 
casea  when  the  death  of  the  Intestate  waa 
iDBtantaDenas ;  (2)  whether,  under  the  al- 
legatlunauf  the  complaint  In  this  action, 
there  ia  aufflcient  cbarve  ol  negUjcence  to 
sustain  the  complaint;  (3)  whether  the 
complaint  was  demurrable  on  the  ground 
of  action  belnx  brought  In  favor  of  the 
mother  of  the  deceased  ae  well  as  the  wife 
and  children,  when  both  the  wife  and 
children  were  alive  at  the  timeol  theln- 
stitntlnu  of  the  action. 

1.  We  will  first  consider  the  question  as 
embodied  In  the  first  proposition.  There 
can  be  no  question  that  under  the  laws  of 
tbla  state,  as  borrowed  from  the  common 
law.  In  torts  the  right  of  action  relating 
thereto  died  with  the  person  Injured. 
Actio  penoaalis  moritur  cum  peraooH. 
Chapllu  V.  Barrett.  12  Blch.  T^aw,  284; 
Buff  V.  Watkins.  20 S.  C.  480.  But  in  cases 
like  the  present;  namely,  when  it  Is  alleged 
that  a  person  whose  services  are  owed  to 
certain  persona  as  a  comfort  or  support 
to  them  Is  killed  while  In  the  service  of  an- 
other, by  the  wrongful  act  of  hia  employ- 
er, the  legislation  of  this  stiate  has  snp- 

Elemented  the  provisions  of  the  common 
tw,  and  given  a  right  of  action  In  behalf 
of  certain  kindred  of  the  deceased.  12  St. 
at  Large,  p.  8%.  The  remedy  supplied  by 
this  legislation  is  evidently  intended  to 
be  the  adoption  of  what  is  known  as 
"Lord  Campbell's  Act,"  whose  title  was 
"An  act  tor  compensating  the  families  of 
persons  killed  by  accident."  This  remedy 
is  now  incorporated  In  the  General  Stat- 
utes of  this  state  In  sections  2183-2186,  In 
these  words:  "Sec.  2183.  Whenever  the 
death  of  a  person  shall  be  caused  by  the 
wrongful  act,  neglect,  or  default  of  anoth- 
er, and  the  act,  neglect,  or  defanlt  Is  anch 
as  would,  if  death  had  not  ensued,  have 
entitled  the  party  Injured  tn  maintain  an 
action  and  recover  damages  In  respect 
thereof,  then,  and  In  every  such  case,  the 
person  or  corporation  who  would  have 
been  liable  If  death,  had  not  ensued  shall 
hellabletoan  action  for  damages,  not- 
withstanding the  death  of  the  person  In- 
}nred.  although  the  death  shall  have  been 
eaased  under  such  cirenmstances  as  make 
theklUInglnlawafelony.  Sec. 2184.  Every 
each  action  ehatl  be  for  the  benefit  of  the 
wife,  husband,  parent,  and  children  of  the 
person  whose  death  shall  have  been  so 
caused,  and  shall  be  brought  by  or  Id  the 
name  of  the  executor  or  administrator 
of  sneb  pmoo;  aad  In  every  anch  action 
the  Jnry  may  give  such  damages  as  they 
may  think  proportioned  to  the  Injury  re- 
anltlng  from  such  death  to  the  parties  re- 
spectively for  whom  and  for  whose  bene- 
fit such  action  shall  be  brought,  and  the 
amount  so  recovered  shall  he  divided 
amongthebeforementioned  parties  in  such 
sbarea  as  they  would  have  been  entitled 
to  If  the  deceased  bad  died  Intestate,  and 
the  amount  recovered  had  been  personal 
assets  of  his  or  her  estate.  Sec.  2185.  All 
such  actions  most  be  brought  within  two 
years  from  the  death  of  such  person;  and 
the  executor  or  administrator,  plaintiff  in 
the  action,  shall  be  liable  to  costs  in  case 
tbertbe  a  verdict  for  defendant,  or  non- 


salt,  or  discontinuance,  ont  of  the  goods, 
chattels,  and  lands  of  the  testator  or  In- 
testate, If  any,  and.  If  not,  then  ont  of  the 
proper  goods  «nd  chattels  of  sncta  ezeco- 

tor  or  administrator.  Sec.  2186.  The  pro- 
visions of  the  three  precedlpg  sectiona  of 
this  chapter  shall  not  apply  to  any  ease 
where  the  person  Injured  has,  for  snch  In- 
jury, brought  action,  which  has  proceeded 
to  trial  and  final  Indgment  before  his  or 
her  death. " 

The  complaint  In  the  ease  at  bar  all^ees 
that  the  death  of  George  Patterson  Reed 
was  instantaneous  upon  the  receipt  of  the 
injury  that  caused  his  death,  which  oc- 
ourred  In  June,  1890,  while  serving  as 
wood  passer  on  the  engine  and  tender 
that  were  thrown  from  defendant's  rail- 
road track  on  that  date.  The  drenit 
Jodge  held  that  no  right  of  action  accrued 
when  the  death  was  Instantaneous,  bas- 
ing bis  opinion  to  that  effect  on  a  con* 
Htructlon  of  the  langnage  of  the  act  In 
question  so  far  as  the  same  related  to  the 
cause  of  action,  and  also  to  some  expres- 
sions in  the  Judgment  of  this  court  In  the 
case  of  Price  v.  Railroad  Co.,  S3  S.  0.  562, 
12  8.  B.  Rep.  418.  There  la  no  doabt  hot 
that  this  matter  has  been  often,  and  not 
harmoniously,  construed  In  the  courts  of 
this  and  the  mother  country.  We  prefer, 
in  this  case,  to  adhere  to  the  principles 
laid  down  and  the  construction  given  to 
the  act  in  question  In  the  decision  of  this 
court  in  the  case  of  Price  v.  Railroad  Co., 
sopra,  and  in  doing  ao  to  overrule  those 
relating  to  them  matters  in  the  Judgment 
of  the  drenit  eoort.  This  court,  In  the 
case  Just  cited,  announced  that  It  was 
governed  in  its  construction  by  the  terms 
of  the  act.  Ry  those  terms  we  hold  that 
there  can  be  no  doubt  that  It  is  the  direct 
and  palpable  requirement  of  these  statu- 
tory provisions  that  the  recovery  for  the 
benefit  of  bis  family  must  be  only  In  such 
cases  as  thedeceased  could  hare  recovered 
it  be  had  survived  the  accident.  Anything 
that  would  have  defeated  his  recovery 
would  defeat  that  In  behalf  of  his  family 
in  case  be  failed  to  survive.  To  make  our 
meaning  perfectly  plain  Just  here,  we  hold 
that  anything  that  would  have  defeated 
bis  recovei7  If  he  had  survived  the  accf- 
deut— such  as  contributory  negligence,  a 
valid  release,  or  similar  acta  on  his  part— 
would  defeat  the  right  of  recovery  In  be- 
half of  his  family  in  case  ol  bis  death. 
The  action  brought  for  the  benefit  of  his 
family  must  be  limited  to  the  character  of 
the  circumstances  surrounding  the  de- 
ceased himself  when  Injured.  This  being 
so.  It  makes  no  difference  if  the  deceased 
was  killed  Instantaneously,  or  lingered  an 
hour,  a  day,  a  month,  or  year,  or  two 
years  from  the  date  of  the  accident;  tor, 
if  the  defendant  did  not  himself  sue  to 
Judgment,  or- release  bis  right  of  action, 
then  the  right  of  action  as  provided  in  the 
statute  remains  for  the  benefit  of  his  faral' 
ly.  That  the  act  requires  the  peraimal 
representative  (adnfinlstratororexecutor) 
to  sue  need  not  trouble  ns.  The  legisla- 
ture could  as  well  Impose  that  duty  on 
the  sheriff  or  the  coroner.  The  proceeds 
recovered  are  not  tor  creditors,  or  the 
family  generally,  or  for  the  legatees,  but 
are  strictly  confined  to  certain  members 
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ol  the  famny  of  the  deceased.  We  must 
flostaln  this  croand  of  appeal. 

3.  Wbeo  It  ta  conuldered  that  at  tba  ex- 
I^ratloii  of  two  yean  from  the  death  of 
one  hy  accident  hta  family  lose  the  benefit 
of  these  proTl«lona  of  the  law,  made  for 
their  bpoeflt,  !n  certain  emergencies,  It  b&- 
comea  very  Important  to  the  party  plain- 
tiff that  nnnsnal  care  shonld  be  exerted  In 
determining  whbther  a  caose  ol  action 
has  been  auffldently  allseed  In  the  com- 
plaint. If  there  la  no  auch  canae  olactton. 
a  duty  Is  owed  to  the  defendant  to  say 
BO.  When  a  demurrer  Is  Interposed,  U  fol- 
lows that  for  the  purposes  of  the  action 
Id  trying  that  Issne  all  the  facta  set  out  In 
the  complaint  are  admitted  to  be  true. 
With  (his  as  a  etartluft  point,  what  do  we 
find  here  alleged?  That  George  Patter> 
son  Reed  came  to  hla  death  while  in  the 
employment  ot  the  defendant  company.  In 
Jane,  1800;  that»neh  death  wasthe  result 
of  the  derailment  ot  the  enRlue  and  tender 
drawing  a  certain  passenger  train  from 
Lane's  to  the  city  of  Charleston,  and  that 
such  derailment  did  not  take  place  on  the 
main  line,  but  on  a  spur  track,  not  to  aald 
main  Hue*  but  a  spur  track  to  a  "Y**  line 
tonneetlng  tbe  main  track  to  and  with 
the  Charleston  ft  Sarannah  Ballroad; 
that  the  switches  to  both  the  '^Y'llne 
and  the  spur  track  were  carelessly,  negl!- 
gently,  wrongfully,  and  unlawfully  by  the 
defendant  left  open.lDsecarely  and  Improp- 
erly fastened  and  nncared  for,  so  that  the 
train  ofcnra  palled  byanch  englneand  ten- 
der left  the  main  line  thmngb  the  switch 
on  the  "Y"  line,  and  thence  over  through 
the  switch  onto  the  fipnr  track,  when  It 
was  derailed,  thereby  causing  the  death 
of  the  Buid  George  Patterson  Reed.  Now, 
whose  duty  was  it  to  keep  such  switches 
carefully  fastened  and  shut?  Certainly 
it  was  the  duty  of  tbe  defendant;  and, 
it  this  accident  oecnrred  by  reason  there- 
of, was  it  not  unlawful,  negligent  con- 
duct on  the  part  of  the  defendant  com- 

fiany?  It  aeems  to  us  that  the  circuit 
ndge  erred  when  he  stated  that  these 
switches  wer«  put  there  to  be  kept  open. 
Certainly  they  were  put  there  to  be  left 
open  when  the  legal  or  actual  destination 
ot  said  passenger  tratu  was  to  go  upon 
said  spur  track,  bat  they  were  not  put 
there  to  be  left  open  bo  that  a  passenger 
train  should  pans  from  the  main  line  from 
Lane's  to  the  city  of  Charleston  to  a  spur 
track.  What  Is  a  "Y"  track?  What  Is 
a  "spar"  track?  A  **Y"  tracji,  as  we  un- 
derstand. Is  a  track  leading  from  one  rail- 
road to  another,  so  that  an  engine  and 
train  may  be  reversed  without  being 
placed  on  a  turn  table.  A  "spur"  track  Is 
a  track  that  rans  off  from  a  main  line  on 
a  "  Y  '  track,  and  comes  to  an  abrupt  end- 
ing, without  any  connection  with  any 
other  track  at  such  ending  main  or^Y" 
line.  At  any  rate,  it  Is  alleged  In  the  com- 
plaint that  this  death  was  the  result  ot 
tbe  careless,  negligent  leaving  open  and 
antastened  these  two  switches,  and  we 
are  at  a  loss  to  uixderstand  how  the 
plaintiff's  complaint  should  be  considered 
as  wanting  In  stating  facta  safficlent  to 
constitute  a  cause  of  action.  We  find  the 
drcnlt  Judge  in  error  here. 
8.  Wa  think  the  dnait  jadge  committed 


no>error  In  stating  that  a  detect  In  a  com- 
plaint could  be  corrected  it  it  stated  Inac- 
curately the  number  of  beneficiaries  or 
distributees  of  the  deceased,  provided  tbe 
complaint  states  among  the  number  ol 
allied  distributees  those  who  are  entitled 
to  be  so  considered.  To  Illustrate  our 
meaning:  When  a  complaint  states  A., 
B.,  and  C,  the  last  two  of  whom  are  chil- 
dren ot  D.,  a  deceased  person,  but  A.  la 
not,  and  alleges  that  the  "children**  of  O. 
are  entitled  to  a  fond,  clearly  A.  is  'an  Im- 
proper party.  The  complaint  la  such 
cases  can  be  amended  by  omitting  the 
name  ot  A.  Tbe  mistake  ot  tbe  plaintiff 
occurred  In  not  giving  Inll  effect  to  sectlou 
2184,  where  It  provides  that  the  amount 
received  shall  be  divided  among  the  par- 
ties named  In  the  act,  "In  such  shares  as 
they  would  have  been  entitled  to  II  tbe 
deceased  bad  died  Intestate,  and  the 
amount  recovered  had  been  personal  as> 
sets  of  his  or  her  estate. "  While,  the  act 
limits  the  parties  who  could  recover  to 
wife,  husband,  parent,  and  children  ot  the 
person  Injured,  yet  It  requires  thai  In  each 
particular  case  the  proceeds  received  shall 
bfs  divided  among  tliose  who  would  be  en- 
titled totake  as  distributees  In  case  he  bad 
died  Intestate.  Under  our  Ptatute,  In  case 
there  are  widow  and  child  or  children,  the 
estates  of  Intestates  are  divided  among 
them.  There,  also,  It  la  provided,  if  no  child 
or  children  qt  Intestate  are  alive  at  hla 
death,  that  his  father  or  mother,  brothers 
and  Bisters,  and  widow  enjoy  the  estate. 
But  by  tbe  act  of  ltI59  (Lord  Campbell's 
act)  brothers  and  sisters  do  not  take,  but 
the  parent  (father  or  mother)  takes. along 
with  the  widow.  In  case  no  child  or  chil- 
dren are  alive  at  his  death.  - 

4.  Lastly,  we  will  consider  the  point 
raised  by  defendant,  (respondent.)  It 
seems,  as  soon  us  complaint  was  filed,  the 
dtfendant  gave  notice  of  a  motion  to  be 
heard  by  Judge  Izlab  to  require  the  plain- 
tiff to  elect  which  cause  of  action  set  up  in 
bis  complaint  he  would  rely  upon,— wheth- 
er the  negligence  of  the  defendant,  or  the 
negligence  of  the  engineer  in  running  his 
train  at  such  speed  that  he  could  nut  stop 
bis  train  at  the  switch  on  the  main  line 
through  which  the  train  passed.  The  cir- 
cuit Judge  (Jndge  Izi.ar)  denied  the  mo- 
tion. We  think  he  wa  s  in  error.  Causes 
of  action  maybe  embraced  In  the  same 
complaint,  but  they  must  be  stated  sep- 
arately. Latimer  v.  Sullivan,  80  U.  C.  ill, 
8  B.  E.  Rep.  689.  Here  there  were  two 
causes  blended.  Tbe  plaintiff  should  have 
been  required  to  make  his  complaintmore 
definite,  and,  Inasmnch  as  two  causes  of 
action  were  blended,  he  Rh<iuld  have  been 
required  to  either  set  up  both  properly, 
or  elect  which  he  would  retain  for  trial. 
It  Is  tbe  Judgment  of  this  court  that  the 
Judgment  ol  the  circuit  court  be  reversed, 
and  that  the  canse  be  remanded  to  the 
circuit  court,  with  directions  to  require 
the  plaintiff  to  make  bia  complaint  more 
definite,  as  herein  Indicated,  and  that  he 
thereafter  amend  hH  complaint  by  omit- 
ting the  name  ot  the  mother  as  one  of  the 
beneficiaries  ol  tbe  Innd  derived,  if  sacb 
should  be  tbe  case,  ander  this  action. 

MoIVBB,  C.  J.,  and  MoGoWAir.  J..eonciw. 
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(38  5.  C.  GO) 

HAMMBIT  At  aL  T.  HAMUBTT  at  aL' 

(Snpreme  Oourt  of  Bonth  Oandlna.   Nor.  28; 

1892.) 

Wills — Coxbtbdotion— ADTAKCsnaifTB  —  Istmst 
or  Tbstatok— LiABiLiTT  or  Hbibs. 

1.  WIi*ie  the  qneetion  In  the  cooatrutAlon 
«f  a  will  ia  whether  testator  haa  by  ita  terms 
indicated  that  the  law  of  advanceiaeots  shall  be 
tidied  ia  the  diBtribntion  of  hia  estate,  aniL 
hf  the  expresa  terma  of  the  only  claose  reUed 
itpon  for  such  indicatioii,  the  prorlsioDS  therein 
coatained  can  apply  only  nader  •  continxency 
which  can  never  occar,  aucb  clanae  may  be  re- 
garded as  atrickeu  from  the  will. 

2.  Testator's  will,  after  disposing  of  all  hIa 
properb^,  provided  that  if  it  was  neceasary  to 
pay  debu  to  twort  to  "adTancements"  to  his 
children,  snch  resort  must  be  had,  even  to  the 
extent  of  entirely  exhausting  them  before  resort 
diall  be  had  to  any  of  the  property  specifically 
devised  to  his  wife.  The  alleged  advance- 
ments were  specifically  enumerated  and  evlr 
denced  by  notes  and  receipta  talcen  by  testator 
from  bla  children.  Hdd,  where  the  contingency 
had  ariaen  under  which  sndb  advancements 
were  diargeable  vrlth  testator'a  debts,  that  the 
term  "advancements'*  waa  not  used  In  a  tech- 
nical sense;  it  being  apparent  that  testator  in- 
tended a  different  sense,  and  the  rule  being  that 
where  testator  uses  words  which  if  given  one 
interpretation  wonld  express  an  illegal  inten- 
tion, but  which  if  susceptible  of  another  inter- 
pretaticm  expressive  of  a  legal  intention,  the  lat- 
ter interpretation  must  be  adopted. 

3.  In  such  case  evidences  of  indebtedness 
held  by  testator  against  his  children  for  so- 
called  advancements,  whether  in  the  form  of 
notes  or  accountable  receipts,  had  not  passed  be- 
yond bis  control,  and  he  bad  a  right  to  anhjeet 
them  to  the  payment  of  his  debts. 

4.  Where  testator;  during  his  lifetime,  satis- 
fied certain  notes  held  against  his  children  for 
■o-eaUed  advancementa,  he  cannot  subject  any 
part  of  aatii  advancemeats  to  tlie  payment  of 
Ua  debt^  Uiey  belug  no  longer  aaaeta  of  his  es- 
tete. 

5.  Where  testator  was  surety  on  a  note  for 
ene  of  his  children,  which  note  was  t«daced  to 
Judgment,  and  afterwards  paid  by  the  execators 
out  of  monKj  of  the  estate  in  their  hands,  such 
ddld  la  liaUe  to  the  estate  for  the  amount  of  the 
Judgment  as  property  in  the  hands  of  the  exec- 
ntora,  and  as  such  under  the  will  first  applica- 
Ue  to  pev  debts,  before  recourse  can  be  had  to 
the  80-caued  advancements. 

6.  In  a  proceeding  for  the  construction  of 
&e  will,  and  to  determine  In  what  order  the  so- 
called  advancements  shall  contribute  to  pay  tea* 
tator*a  debts,  the  court  will  take  no  notice  of 
the  homestead  rights  of  those  called  npon  to 
contribute,  but  auc^  rights  must  be  adjudicated 
when  the  execntors  undertake  to  enforce  con- 
tribution. 

Appeal  from  common  pleai  clrcnlt  court 
otSpartanbarKCODii  ty. 

Action  by  Elizabeth  Hammett,  exccu- 
trtx,  and  W.  W.  Dearbnry.  executor,  of 
the  will  of  C.  B.  Hammett,  deceased. 
aRaloat  Benjamin  F.  Hammett,  Elizabeth 
H,  Brown,  Sarah  Ann  Chaffin,  Agnes  R. 
Brown,  James  L.  Bammett,  Vlnlty  C. 
Lipscomb,  Charles  B.  Hammett.  W. Thom- 
as Hammett,  Alice  O.  Dearbary,  John  U. 
Hammett,  William  N.  Brown.  James  L. 
Chaffln.  Wlnfleld  D.  Brown,  M.  C.  Lips- 
comb, and  Annie  L.  Banten.  From  a  de- 
cree of  the  eircalt  conrt,  modifying  the  re- 
port of  the  master  conatrnlns  testator's 
will,  and  orerrnllng  certain  exceptions  to 
Buch  report,  defendants  Elisabeth  H. 
Brown,   Agnes  B.  Brown.  Sarab  Ann 

■Bdwaring  d«iled.  See  lU  S.  B.  Rep.  8S9. 


Cliaffln,  Vlnlty  C.  Lipscomb,  and  U.  C. 
Lipscomb  appeal.  Affirmed. 

The  following  Is  the  master's  report; 

"It  appeara  from  the  testimony  that 
CbBB.  B.  Hammett,  late  o(  said  connty 
and  state,  died  oo  the  — — ■-  day  of  Octo- 
ber, 18H7,  leaving  In  force  a  will  ekecnted 
by  him  on  April  7,  1887.  of  which  the 
plalntiriR  are  the  daly -qualified  executors. 
The  teHtator  left  a  considerable  estate, 
consisting  mostly  ol  land  and  certain 
Dotea  or  obligations  In  writing  opon  bla 
children  and  sons-ln-Iaw.  His  beirs  and 
legatees  were  as  follows:  His  widow, 
Elizabeth  Hammett,  and  his  children, 
Benjamin  F.  Hammett,  Elizabeth  H. 
Brown,  Sarah  Ann  Chaffln,  Agnes  R. 
Brown,  Jas.  T.  Hammett,  Vlnlty  O.  Lips- 
comb, Clias.  B.  Hammett,  Jr.,  Annie  L. 
Bunten.  W.  Thomas  Hammett,  Alice 
Uearbnry.  and  John  M.  Hammett.  all  of 
whom  are  parties  to  tbl<s  action.  The 
object  of  this  suit  instituted  by  the  execa- 
tors above  named  against  the  legatees 
and  devisees  of  Chas.  B.  Hammett,  6e- 
ceaaed,  was  to  obtain  the  Instructions  of 
the  court  as  to  the  proper  land  upon 
which  to  resort  to  pay  the  debts  u(  the 
estate,  amounting  to  aboat  eight  tboo* 
sand  dollars.  If  there  bad  been  no  pre* 
vlous  transactluns  between  the  parties,  or 
the  nature  of  the.  transactions  bad  been 
understood  clearly,  and  the  estate  had 
proven  solvent,  the  construction  of  the 
will  wonld  have  been  comparatively  a 
simple  matter;  but,  aa  It  is,  the  deeire 
pxpremed  In  the  will  seema  to  be  at  varl- 
anee  wltb  previous  acts,  and  the  whole 
matter  is  very  much  involved.  The  con- 
flicting claims  this  court  Is  called  upon  to 
determine  arise  principally  In  trying  to 
reconcile  the  Intention  as  expressed  In  the 
will  with  the  previous  transactloDs  here- 
inafter shown.  There  Is  now  on  band  be- 
longing to  the  estate,  as  assets  for  the  pay- 
roent  of  rrediton,  about  two  hundred  and 
seventy-seven  acres  of  land.  Id  lots  as  set 
forth  in  the  testimony,  and  two  good 
notes,  one  on  B.  F.  Bates,  Jr.,  and  the  oth- 
er on  M.  C.  Lee.  In  addition  the  executors 
have  some  cash  on  hand,  and  many  notes 

Rrononnced  by  them  to  be  worthless.  It 
I  undisputed  that  these  assets  should  be 
first  exhaasted  before  resorting  to  the 
notes  or  advancements  made  to  the  chil- 
dren. There  are  two  Judgments  paid 
on  by  the  executors,  one  against  M.  C. 
Lipscomb,  husband  of  Vlnlty  C.  Lipscomb, 
for  $5,121.23,  amount  due  when  paid  off 
by  executors,  and  the  other  against  C.  B. 
Hammett,  Jr..  for  f6.178.78,  obtained  May 
19,  1886.  Both  theee  Judgments  were 
paid  by  the  exeentore  on  April  26, 1888. 
C.  B.  Hammett.  the  testator,  was  enroty 
npon  the  notes  for  which  the  above  Judg- 
ments were  recovered. 

"The  transactions  between  the  testator 
and  his  children  and  sons-in-law  are  set 
out  lu  the  following  statement:  Agnes  B. 
Brown:  May  28,  1885,  testator  deeded  to 
above-named  defendaut  three  hundred 
and  fifty-three  acres  of  land,  and  loob:  a 
receipt  therefor.  A  mortgage  was  taken 
from  her  husband,  Vf.  D.  Brown,  to  secure 
the  annual  Interest  on  the  note.  The 
amoant  of  the  note  was  f8,6IM),  the  land 
being  valued  at  ten  dollars  an  acre.  Only 
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one  or  two  of  tbeee  annoal  paymenta 
were  made.  At  the  Hame  time  he  ad- 
vanced to  her  five  hundred  dollars  In 
caah,  and  took  a  receipt  therefor.  Mrs. 
S.  A.  Chafiln:  Aafcust  11, 1885.  Testator 
gave  Mh.  Cbafl3a  on  above  date  a  trace 
of  land  contalnlne  one  hundred  and  fifty- 
two  acres,  vnlned  at  eighteen  bnndred  and 
twenty-five  doUara,  fi;lving  a  receipt  there- 
for. At  the  same  time  be  gave  her  nine 
hundred  and  forty  dollars  In  cssh,  receipt 
for  which  was  given  also.  W.  T.  Ham- 
raett:  .lanuary  15,  1885,  testator  gave 
W.  T.  Hammect  a  tract  of  land,  and  took 
biB  note  therefor  for  93,180,  and  secured 
same  by  mortgage.  Thereafter,  on  Febru- 
ary 24, 1887,  CT  B.  Hammett  Indorsed  on 
tbe  mortgage  the  following  words:  *I 
bereby  acknowledge  satl^actlon  of  the 
wltbln  mortgage,  the  note  secured  by  this 
mortgage  having  been  paid  In  full.'  The 
note  and  mortgage  were  not  given  up  to 
W.  T.  Hammett.  Testator  also  let  defend- 
ant have  two  mules  on  August  19,  1886, 
and  took  his  note  therefor  for  two  hun- 
dred and  twenty-five  dollars.  There 
should  bo  a  credit  on  this  note  of  twenty- 
five  dollars  as  of  its  date.  Elizabeth  H. 
Brown:  April  7,  1885,  testator  conveyed 
to  above  defendant  a  tract  of  land,  and 
ahe  executed  and  delivered  to  blm  her 
note  and  mortgage  tor  thlrty-slx  hundred 
dollars.  0.  B.  Hammett,  Jr.:  November 
18, 1880.  testator  conveyed  to  said  defend- 
ant a  tract  of  land,  taking  his  note  and 
mortgage  therufor.  'Payments  weremade 
on  this  note,  and  Indorsed  on  tbe  same. 
Besides  this,  testator  held  against  the  de- 
fendant several  other  notes,  amounting 
in  the  aggregate  to  three  hundred  and 
thlrty-flve  dollars.  J.  L.  Hammett:  Sep- 
tember 20, 1886,  teatator  conveyed  toabove 
defendant  a  tract  of  land,  and  took  his 
note  therefor  for  one  thuueand  and  ninety 
dollars,  secured  by  mortgage.  Tbls  mort- 
gage was  afterwards  released.  Besides 
this,  the  teatator  held  unpaid  notes  on 
said  defendant  aggregating  the  sum  of 
one  hundred  and  forty  dollars.  Annie  L. 
Bunten:  January  16,  1885,  testator  deed- 
ed to  the  defendant  Mrs.finnteu  a  tract  of 
land,  and  took  her  note  and  mortgage 
therefor.  He  also  held  notes  against  ber 
husband  for  etgbthundred  and  flvedollars 
and  tlve  cents,  and  In  addition  whs  his 
surety  to  the  bank  for  tbe  sum  of  twenty- 
three  hundred  and  ^ghty  doUara,  which 
hla  estate  will  be  compelled  to  pay.  B. 
F.  Hammett:  Testator  deeded  toabove 
defendant  a  tract  of  land  on  which  he 
took  a  mortgage  to  secure  note  given  for 
tbe  purchase  money  thereof.  Afterwards 
said  defendant  deeded  thelot  backtoChns. 
B.  Hammett.  Testator  holds  notes 
against  the  defendant  aggregating  seven 
bnndred  and  sixty  dollars. 

The  following  additional  notes  are 
held  against  the  children  and  sons-in-law : 
Against  W.  W.  Dearbury,  two  notes,  ag- 
gregating $40.00;  against  W.N.  Brown, 
husband  of  E.  H.  Brown,  three  notes, 
aggregatlDg  f 70.36;  against  M.  C.  Lips- 
comb, husband  of  VInlty  C.  I^pacomb, 
against  whom  defendant  has  no  claim, 
97V.50.  The  question  then  Is,  under  the 
win,  which  claims  shall  be  enforced  for  tbe 
purpose  of  raising  money  to  pay  debts? 


The  will  leaves  seven  hundred  and  fifty 
acres  of  land  as  a  specific  devise  to  tbe 
widow  of  testator,  one  of  tbe  plaintiffs' 
herein,  and  directs  that  all  the  other  assets 
of  tbe  estate  be  exhausted  before  resort* 
ing  to  this  for  tbe  payment  of  debts. 
Tbe  win  provldee  for  two  contingencies: 
Flnt,\n  the  event  of  the  assets  being  anffl- 
clent  to  pay  debts  without  recourse  on 
tbe  widow's  devise;  and,  secoo^/,  in  tbe 
event  that  tbe  assets  should  prove  Insuffi- 
cient wltbout  such  recourse.  In  the  event 
of  tbe  firat  contlucency  happening,  tbe 
fifth  clause  of  tbe  will  directs  that,  after 
payment  of  all  debts  and  expenses,  tbe 
surplus  be  turned  over  to  the  children  tu 
be  divided  equally  between  them,  each  one 
first  accounting  for  whatever  has  been 
received  by  tbem  or  by  their  husbands 
during  the  lifetime  of  the  testator;  and 
with  the  further  provisiun  that  they  be 
called  upon  to  account  for  any  sum  or 
sums  Charles  B.  Hammett  ahall  be  called 
upon  to  pay  as  Indorser  or  surety  for 
them  or  their  said  husbands.  Tbe  second 
scheme,  as  set  forth  iu  the  seventh  clanse 
of  the  will,  l9  that.  In  the  event  of  the 
estate  beiuK  Insufficient  to  pay  debts  with- 
out recourse  upon  tbe  children,  all  the 
asset  of  tbe  estate.  Including  advance- 
ments to  children,  should  be  exhausted 
before  resorting  to  ahare  of  widow.  It  la 
only  with  the  second  contingency  that 
we  have  to  deal  In  this  case,  and  from  this 
fact  arises  the  main  dtfflcnltlee. 

"The  conclusions  of  law,  then,  drawn 
from  the  above  tacts,  are  as  follows:  As 
regards  Mrs.  Cbaffln,  the  testator  holds 
nothing  against  her  at  all,  and  she  cannot 
be  made  to  pay  back  anything  into  tbe 
estate.  The  gift  to  her  having  been  abso- 
lute, tbe  testator  cannot  by  will  compd 
her  to  contribute  tor  the  purpose  of  pay- 
ing debts,  provided  she  takes  no  farther 
interest  in  the  estate.  It  is  argued  that 
this  can  be  done  to  carry  out  the  inten- 
tion of  tbe  testator,  as  tbe  doctrine  o'  ad- 
vancements does  not  apply  to  cases  of 
wills.  Tbe  statute  of  t7»I  provides  tbat. 
In  all  cases  of  Intestacy,  children  must 
acuount  for  property  received  by  them 
from  tlielntestatedoring  his  lifetime.  Thla 
clearly  does  not  apply  to  wills,  and  lega- 
tees cannot  be  compelled  to  account  on- 
lesB  the  will  so  directs,  and  not  even  then, 
if  the  advanced  child  chooses  to  bold  on  to 
tbe  advancement,  and  take  no  further  In- 
terest In  the  estate,  in  spite  of  any  decla- 
ration of  the  testator  to  the  contrary. 
The  intent  of  the  testator,  as  expressed  In 
the  will.  Is  the  law  of  the  cnMOs,  providing 
it  does  not  contravene  some  other  law, 
and  of  course,  the  Intention  of  a  testator, 
clearly  expressed,  cannot  give  property 
that  does  not  belong  to  the  testator. 
This  same  provision  also  applies  to  the 
case  of  Agnes  B.  Brown,  against  whom 
the  teatator  holds  no  mortgage  or  prom- 
ise to  pay,  and  she  cannot  be  made  to  ac- 
count. Whatever  may  have  been  the 
Intention  of  U.  B.  Hammett  at  the  time 
betook  those  papers.atill  there  la  nothing, 
either  In  the  papers  themselves  or  In  tbe 
testimony,  that  shows  be  Intended  to  en- 
force them.  Tbe  release  of  the  note  and 
mortgage  on  W.  T.  Hammett  binds  the 
eetati^  and  he  cannot  be  held  liable  on 
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tliem.  Tbe  mortgage  of  J.  L.  Hammett 
has  been  releusetl,  leaving  only  the  note 
operative  against  lilm.  The  judgment 
againet  M.C.  Lipscomb  ehoald  be  eiuorcecl 
as  the  testator  In  the  second  contingency 
BO  provided  In  bis  will,  and  tbe  same  holds 
good  of  tbe  Judgment  against  C.  B.  Ham- 
mett, Jr.  The  apeeific  bequest  of  factory 
stock,  when  the  sanie  shall  be  released  by 
tbe  bank,  to  John  M.  Hammett,  fails  from 
the  fact  that  said  stock,  Instead  of  being 
released,  was  sold  and  converted  into 
money ;  and  then,  too.  this  provision 
only  applies  in  tbe  event  of  tbe  first  con- 
tiogcncy  happening.  Tbe  mortgage  over 
It.  V.  Hammett,  who  la  not  a  party  here- 
ln,-abould  be  enforced.  I  therefore  recora- 
mend  that  the  debts  be  raised  from  the 
estate  In  the  following  mauner:  First, 
the  executors  should  sell  all  the  land  stIU 
In  possession  of  the  estate,  and  enforce 
notes  that  are  good,  except  those  on  the 
cblldreo,  and  foreclose  the  mortgage  on 
L.  Y.  Hammett;  mcood.  as  this  will 
prove  Insufficient,  the  Judgments  against 
M.  C.  Upscumb  and  Charles  6.  Hammett, 
Jr.,  should  be  collected ;  third.  It  there  are 
still  on  hand  not.enough  assets  to  pay 
debts,  the  notes  against  the  sons-in-law 
Ind  children  should  be  collected,  and  the 
Jiortgages  foreclosed  and  land  sold,  ex- 
cept  those  mentioned  above  as  having  been 
released,  and  exempt  the  mortgage  of  W. 
D.  Bruwn,  and, II  this  should  prove  lusuffi- 
etent,  then  so  much  of  tbe  land  set  oft  to 
the  widow,  Elizabeth  Hammett,  as  may 
be  necessary  for  that  purpose.  Land 
notes  on  the  rbildren  not  to  bear  interest. 
Tbe  testimony  is  herewith  filed  and  made 
a  part  ol  this  report. 

"H.  B.  CiBLiBLE,  Master. 
"AuguBtl,  1891.* 

The  jndge's  decree  was  as  follows: 
"After  a  thorough  discussion  and  inven- 
tigatlon  of  the  will  of  C.  B.  Hammett, 
deceased,  and  of  the  evidence,  I  am  con- 
vinced that  the  constructioa  of  the  will  by 
tbe  master,  and  the  plan  tor  raising  as- 
sets for  the  payment  of  the  debts  of  the 
estate  reported  by  bim,  are  correct,  ex- 
cept ae  hereinafter  modified.  When  C.  B. 
Hammett  conveyed  lands  and  money  to 
his  children,  and  took  their  papers  for 
tbe  amount  therein  stated,  be  clearly  in- 
tended (and  this  intention  is  farther  sns- 
talned  bv  the  evidence  in  the  case)  that 
those  evidences  of  indebtedness  should  be 
retained  by  himself,  in  lieu  of  tbe  prop, 
erty  with  which  he  parted ;  so  that  there- 
after be  should  have  It  in  his  power,  by 
will  or  otherwise,  to  enforce  collection  If 
be  should  so  desire.  When  be  came  to 
make  his  will  this  power  still  remained 
In  hini.  except  as  to  the  notes  and  mort- 
gages o(  W.  T.  Hammett  and  of  B.  F. 
Hammett  (or  fLlillO,  which  he  released, 
as  satisfied,  during  his  life.  Notwith- 
standing the  papers  signed  by  Mrs.Cbuffin 
and  Mrs.  Agnes  Brown  are  in  dllTerent 
shape  from  the  notes  signed  by  the  others, 
still,  from  the  papers  tbemselve'4  and  the 
testimuny  in  the  case.  It  is  clear  that  at 
the  time  tbey  wore  considered  and-  recog- 
nized by  Hammett  and  the  parties  them- 
selves as  notes,— promises  to  pay  and  in- 
terest bearing,  which  can  be  enforced. 
He  exercised  this,  power  in  tbe  seventh 


clause  of  his  will,  wherein  be  directr  the 
collection  of  them,  bufore  resorting  tu  the 
property  devised  and  bequeathed  to  his 
nidow,  should  it  become  necessary  In 
order  to  raise  assetstopay  his  debts.  The 
evidence  shows  tbnt  such  necessity  baa 
arisen. 

"The  plan  to  be  followed  by  the  execo- 
tora  of  his  will  is  as  follows:  First.  The 
assets  on  band,  cnnBlatlng  of  land, 
money,  and  cfaoses  in  action,  must  be  re- 
duced to  money;  also  these  other  assets 
on  band  must  be  enforced  and  collected, 
tu  wit,  the  judgment  against  M.  C.  Llps- 
eomb  and  C.  B.  Hammett,  Jr.,  and  Alex. 
Bunten,  as  tbey  represent  property  on 
bands  ul  tbe  executors  which  tbey  re- 
celved  under  the  will  as  first  applicable  to 
debts.  Second.  As  those  assets  will  prove 
InsntHcIent,  by  reason  of  tbe  Insolvency 
of  Alex.  Bunten,  the  note  and  mortgages 
upon  Mrs.  h.  V.  Hammett  moat  be  col- 
lerted,  or  so  much  thereof  as  shall  be  nec- 
essary to  pay  the  remainder  of  tbe  es- 
tate and  the  expense  of  administration. 
Third.  Should  there  still  remain  debts  or 
expenses  unpaid,  such  deficiency  must  be 
raised  by  collecting  pro  rata  from  the  evi- 
dence of  tbe  Indebtedness  in  the  bands  of 
tbe  executors  against  tbe  children  and 
sons-in-law  of  deceased,  the  only  excep- 
tion being  tbe  said  notes  nod  montgages 
of  W.  T.  Hammett  and  B.  F.  Hammett. 
all  the  others  being  collectible.  Including 
those  upon  Mrs.  Chattin,  Mrs.  Agnes 
Brown,  J.  L.  Hammett,  and  C,  B.  Ham- 
mett, Jr.,  and,  should  It  develop  that  tbe 
pro  rata  cannot  t^e  collected  from  any  of 
the  papers,  snch  deficiency  must  be  col- 
lected from  tbe  other  good  papers  pro 
rata.  Fourth.  If,  after  all  the  estate  has 
been  exhausted,  there  stlil  remains  a  bal- 
ance, such  balances  must  be  realized  from 
the  land  devised  tn  tbewlduw.  Inasmuch 
as  It  has  been  called  to  the  attention  of 
the  court  that  M.  C.  Lipscomb  now 
claims  that  part  of  the  note  to  the  bank, 
to  Witt  one  thousand  dollars,  was  re- 
ceived by  the  surety  of  0.  B.  Hammett,  It 
is  also  ordered  that  he  be  allowed  to  otter 
testimony  npon  that  matter  before  tbe 
master  before  tlio  next  term  of  court,  at. 
which  time  plaintiff  shall  also  be  permit- 
ted to  offer  testimony  in  rebuttal  thereof, 
and  also  of  any  payments  made  by  C.  B. 
Hammutt  npon  the  note,  prior  to  the  cod- 
(esslon  of  Judgment,  and  tor  that  purpose 
that  part  of  tbe  case  is  recommitted  to 
the  master;  but  such  recommittal  Is  nut 
to  interfere  with  the  execution  uf  this  de- 
cree In  all  respects  outside  of  said  alleged 
credit.  Let  the  report  be  recorded  here- 
with. All  exceptionslnconslstent  herewith 
are  overruled. 

"J.  H.  Hddson,  Fresiding  Judge. 

"Nov.  Gtb,  1891." 

Tbe  following  are  tbe  essentlEil  provi- 
sions of  testator's  will: 

"(I)  I  wish  all  my  debts  to  be  paid  in 
the  order  ol  their  several  legal  priurlties, 
«nd  to  that  end  my  executor  or  executrix, 
both  or  either,  shall,  it  necrasary,  sell  so 
mnch  of  my  personal  or  real  property,  not 
hereinafter  si>eclfically  bequeathed  or  d^ 
vised,  as  maybe  needed  therefor,  such  sale 
to  be  without  application  to  any  conrt, 
but  solely  upon  the  authority  conveyed 
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bnreby,  and  opon  mcta  termi  hb  to  them 
or  either  of  them  may  seem  proper.  (2) 
I  devise  to  my  beloved  wife,  Elliabetb 
Hammett,  seven  handred  and  fifty  acres 
of  land,  to  be  selected  by  ber  from  any 
tract  or  tracts  now  owned  by  me.  she  to 
make  such  seleetlon  wltbln  six  months 
after  my  death,  and  to  file  with  probate 
Jadge  of  said  coonty  a  description  of  the 
land  so  selected  by  her,  and  thereupon  I 
direct  my  execntor  hereinafter  named,  hy 
virtue  of  the  authority  herein  conveyed, 
to  make,  execute,  and  deliver  to  her  afcood 
and  valid  title  to  said  tract  or  tracts.  In 
fee  simple.  I  also  bequeath  to  my  beloved 
wife,  Elisabeth,  all  my  household  and 
kitchen  famitiire,  farming  nteDsllB,  and 
live  stock.  (8)  When  my  said  wife  shall 
have  selected  her  seven  hundred  and  fifty 
acres  aforesaid  and  received  bertitle  there- 
for, my  executor  aad  executrix  are  hereby 
required  and  authorized,  without  any  ap- 
plication to  OT  order  of  any  court,  and 
□pon  tmcbtermsas  they  may  think  proper, 
and  as  soon  as  tbey  may  think  practi- 
cable, to  sell  at  public  auction  all  tbe  rent 
and  residue  of  my'  estate,  real  and  per- 
Bonalr  and  as  such  executor  or  executrix, 
either  or  both,  to  receive  the  proceeds  of 
tbe  sale  or  sales.  (4)  That  the  said  ex- 
ecutor and  executrix,  either  or  both,  shall, 
upon  my  deatb,  proceed  to  collect  all 
cboses  In  action  and  evidence  of  Indebted- 
nwa  belonging  to  me,  except  those  upon 
my  children  and  sons-in-law,  as  to  which 
provlPioD  is  hereatter  made.  (5)  Tnat 
when  all  the  assets  ul  my  estate  hare  been 
sold  and  converted  Into  money,  as  herein- 
before provided,  and  the  evidences  of  in- 
debtedness herein  authorized  and  directed 
to  be  collected  have  been  collected,  so  far 
as  my  executor  and  executrix,  either  or 
both,  ^all  deem  practicable,  and  when  all 
of  the  debts  and  the  expenses  of  tbe  execu- 
tion of  this  will  and  of  the  administration 
of  my  estate  have  been  paid,  then  my  said 
exerutora  and  executrix,  either  or  both, 
shall  distribute  tbe  rest  and  resldueot  said 
assets  among  my  children  in  manner  and 
form  following,  that  is  to  say :  My  daugh- 
ter VInlty  C.  Lipscomb,  wife  of  M.  C.  Lips- 
comb, must  account  to  tbe  said  executor 
and  executrix  for  the  sum  o(  twelve  hun- 
dred dollars,  advanced  by  me  as  part  pur- 
chase money  of  a  tract  of  land ;  also  for 
such  sum  or  sums  as  I  may  be&htled  upon, 
or  my  oitate  after  my  deatb,  to  pay  upon 
the  Judgment  now  held  against  me  by  tbe 
National  Bank  of  Spartanburg  as  surety 
tor  her  husband,  M.  C.  Lipscomb ;  also  for 
such  choses  in  action  that  I  may  hold 
against  her  or  her  said  husband,  l^y 
daughter  Annie  L.  Bunten,  wife  of  Alex. 
Bonten.  must  account  for  eighteen  hun- 
dred doliarsadvanced  to  her  In  land;  also 
forsnetasumorsnmsasi  or  my  estate  after 
-my  deatb  may  be  called  apon  to  pay  as 
surety  for  her  said  husband ;  also  for  such 
choses  In  action  as  I  may  now  or  hereafter 
hold  against  her  or  ber  said  husband.  My 
daughter  Agnes  K.  Brown,  wife  of  Win- 
field  D.  Brown,  mast  account  for  thirty- 
Ave  hundred  and  thirty  dollars  advanced 
to  her  in  land;  also  for  any  cboses  In  ac- 
tion as  I  may  nuw  or  hereafter  hold 
against  ber  said  husband.  My  daughter 
Ellaabsth  H.  Brown,  wife  of  William  M. 


Brown,  most  account  for  tfalrty-six  bvn- 
dred  dollars  advanced  to  her  In  land ;  also 
for  any  choses  in  action  I  ^ay  now  or 
hereafter  hold  agalDiit  her  or  her  husband. 
My  daughter  Sarah  A.  Chaffln,  wife  of 
James  L.Cbaffln.  mnstaccoantfor  eighteen 
handred  andtwenty-flve  dollam  advanced 
to  ber  In  lands ;  also  for  tbe  sam  of  nine 
hundred  and  forty  dollars  easb  advanced 
to  her;  also  for  any  cboses  Inaction  I  may 
now  or  hereafter  hold  against  ber  or  her 
said  husband,  in  addition  to  those  men- 
tioned in  this  clause.  My  sou  B.  F.  Ham- 
mett  must  account  tor  ^gbteen  hundred 
and  tbirty-three  dollars,  land  advanced; 
al&o  for  any  choses  In  action  I  may  now 
or  hereafter  hold  against  bim;  also  for 
any  sum  or  sums  I  or  my  estate  may  bo 
called  upon  to  pay  as  bis  surety  or  In- 
■  dorser.  My  son  James  L.  Hammett  must 
account  for  one  thousand  and  ninety  dol- 
lars, land  advanced  to  his  wife  and  ebll- 
dren ;  also  for  any  choses  In  action  I  may 
now  or  hereafter  hold  against  him ;  also 
for  any  sum  or  sums  I  or  my  estate  may 
be  called  upon  to  pay  as  his  surety  or  In- 
dorser.  My  son  Charlie  B.  Hammett,  Jr., 
must  account  for  two  thousand  dollars, 
land  advanced ;  also  forsuch  other  sum  or 
sums  as  I  or  myratate  maybe  called  upon 
to  pay  as  his  surety  or  Indorner;  also  for 
any  cboses  in  action  as  I  maynowortaere- 
after  hold  against  bim.  My  son  W.  T. 
Hammett  most  account  for  thirty-one 
hundred  and  eighty  dollars;  also  for  such 
snm  orsums  as  I  or  my  estate  may  be 
called  upon  to  pay  as  his  surety;  also  for 
any  choses  in  action  I  may  nuw  or  here- 
after hold  agalost  blm.  My  daughter 
Alice  (i.  Dearbury.  wife  of  w.  W.  Dear- 
bnry.  must  aoconnt  for  any  som  or  sums 
I  or  my  estate  may  be  called  upon  to  pay 
as  surety  for  her  or  her  husband ;  also  for 
any  choRee  In  action  1  may  hold  against 
her  or  ber  husband.  She  shall  not  be  re- 
quired toaccounttortbeland  I  haveglven 
ber,  and  It  must  not  be  considered  an  ad- 
vancement to  her.  My  son  John  M.  Ham- 
mett most  account  for  any  sum  or  sums 
I  or  my  estate  may  be  called  upon  to  pay 
as  his  surety  or  indorser;  also  for  choses 
In  action  I  may  hereafter  hold  against 
him.  But  he  shall  nut  be  required  to  ac- 
count for  tbe  land  I  haveconveyed  to  him. 
And  Inasmuch  as  I  hold  tbe  notes  of  Elis- 
abeth H.  Brown,  Annie  L.  Bunten,  Agues 
Bruwn.  L.  V.  Hammett,  B.  F.  Hammett, 
J.  U  Hammett.  V7.  T.  Hammett.  C.  B. 
Hammett,  Jr.,  for  said  advancements  la 
land,  they  are  to  be  respunslble  on  them, 
respectively,  no  further  than  as  hereinbe- 
fore directed, and  without  interest;  but  as 
my  BODS  Chas.  B.  Hammett  and  B.  F. 
Hammett,  and  my  daughter  Ellsabelh  H. 
Brown,  have  made  certain  payments  on 
their  notes  as  indorsed  tbereon.  I  desire 
that  In  tbe  accounting  they  be  allowed 
credit  for  those  payments,  respectively, 
wltbuut  Interest.  Further,  as  Wlnfleld  O. 
Brown  executed  to  me  his  mortgage  to 
secure  the  payment  of  the  Interest  on  the 
note  of  Agnes  Brown,  I  will  and  direct 
that  this  note  and  mortgage  oi  Wlndeld 
D.  Brown  be  canceled.  Tb.en  my  execntor. 
either  or  both,  upon  taking  tbe  aforesaid 
accounting,  and  holding  each  of  my  chil- 
dren responsible  as  herein  directed,  mnat 
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dlstrlbate  tbe  afonuald  reetdne  of  my  es- 
tate amoDis  them,  abaro  and  sbare  alike. 
If  It  be  found  tbat  any  cbUd  baa  over- 
drawD  bis  or  her  equal  ahare  of  my  estate, 
then  be  or  she  Is  to  refund  the  excess  to 
my  eald  execntor  or  executrix.  If  any 
child  be  dead, leaving  issue  uurvlTlus,  then 
such  Issue  is  to  receive  the  share  to  which 
hfs  or  their  parent  would  ha  ve  been  entitled 
If  IlrlnK-  (R)  I  wish  that  the  seventeen 
shares  of  factory  stock,  now  on  deposit 
witb  the'  National  Bank  of  SpnFtanbnrg, 
as  collateral,  be,  when  released  by  the 
bank,  turned  over  by  said  executor  or  ex- 
ecutrix to  my  son  John  M.  Hammett,  as 
part  of  his  equal  share  of  my  estate,  and 
that  he  becbar^ed  therewith  in  beforemen- 
tioned  accounting.  fT)  In  theevent  of  my 
estate  being  insufficient  to  pay  my  debta, 
I  wish  all  thereof  to  be  exhausted.  Includ- 
ing land  not  herein  spectfleally  aevUed, 
persnnal  property,  and  cboaes  In  action, 
(including  the  aforesaid  notes  for  lands 
R'lvanced,)  before  resorting  to  tbe  land 
herein  devised  to  my  wife,  and  tbe  per- 
sonal property  herein  bequeathed  to  her. 
(8)  It  la  fhc  purpose  ot  this  will  to  devise 
and  bequeath  to  my  wife  specifically  tbe 
land  and  personal  property  mentlooed  In 
tbe  second  clause  thereof;  then  to  divide 
all  tbe  balance  o!  my  estate,  after  pay- 
ment of  debts,  equaltyamong  my  children, 
first  charging  thSse  advancements  that 
are  named  In  the  Afth  clause  tbereoT." 

Duacnn  &  Sanders,  McboUa  A  Moore, 
and  Bomnr  4t  Sinipaoo,  tor  appellants. 
Carlisle  A  Hydriek,  tor  Ura^  Chaffin.  S, 
WHnon,  Utr  plnlntirfs.rcMpondentH.  W,  W. 
Thomson  and  5.  T.  McCrary,  for  W.  T. 
Hammett  and  othem. 

Pops,  J.  The  only  questions  presented 
to  this  roart  in  this  cause  are  those  raised 
la  the  groands  ot  appeal  exhibited  by 
five  of  tbe  defendanta,  namely,  Mrs.  Elisa- 
beth H.  Brown.  Mrs.  Agues  R.  Brown. 
Mrs.  S.  A.  Chaffln,  Mrs.  Vinlty  C.  Lips- 
comb, and  M.  C.  Lipscomb,  to  so  much  of 
the  decree  rendered  by  his  honor.  Judge 
Hudson',  herein,  on  tbe  6th  day  ot  Novem- 
ber, 18U1,  as  is  covered  by  appellants*  ex- 
ceptlons  alleging  error  therein. 

The  fcroaDdsot  appeal  prewnted  by  the 
defendants  H.  C.  Lipscomb  and  Vinlty  C. 
Lipscomb  are:  (1)  Tbathls  honor.  Judge 
Hudson,  erred  In  not  holding  that,  when 
C.  B.  Hammett  Indorsed  the  note  of  M.  G. 
Lipscomb  at  tbe  bank,  (the  National  Bank 
of  Spartanburg,  S.  C.,)  he  Intended  to 
make  an  advancement  to  bis  daughter 
Vinlty  C.  Lipscomb,  and  that  be  never  at 
any  time  afterwards  Intended  thatM.  C. 
Llpscombr  should  pay  any  part  thereof, 
and  tbat  no  such  Intention  appears  In  bis 
will.  (2)  In  DothotdlagthatsQShlndorse- 
ment  was  an  advancement  for  which  C.  B. 
Hammett  Intended  his  daughter  to  ac- 
count, and  he  could  not  afterwards  direct 
his  collection  99  against  M.  C.  Lipscomb. 
(3)  In  holding  that  the  executors  should 
proceed  tocolluct  thejndgmentagalnst  M. 
C.  Llpticomb  as  property  on  hand  first  ap- 
plicable to  debts.  (4)  In  not  holding  that 
none  of  the  children  or  sons-ln-taw  of  C.B. 
Hammett  should  be  required  to  pay  any 
von^  for  the  purpose  of  paying  debts, 
but  that  they  should  be  paid  from  tract  of 


land  devised  to  Mrs.  Hammett,  (bis  wid- 
ow.) (5)  In  not  holding  that.  It  any  of 
tbe  ohUdren  or  spns-ln-law  ot  C.  B.  Ham- 
mett are  required  to  pay  In  any  money 
to  pay  debts,  all,  except  B.  F.  Ham- 
mett, should  contribute  In  proportion  to 
the  amount  they  had  severally  received, 
and  In  holdlne  tbat  W.  T.  Hammett  was 
and  Is  released  from  any  liability  to  so  at  - 
count.  (6)  lu  not  sustalulng  the  excef  ■ 
tlons  of  these  appellants  to  the  master  h 
report.  (7)  In  not  holding  that  the  do- 
fendant  M.  C.  Lipscomb  was  entitled  to 
homestead. 

The  grounds  ot  appeal  of  Mrs.  E.  H. 
Brown  were  as  follows:  That  hia  honor. 
Judge  Hudson,  erred  :  (1)  In  not  holding 
that  all  of  the  property  belonging  to  C.  B. 
Hammett  at  tbe  time  of  bis  death,  Inelud* 
ing  tbe  property  devised  and  willed  to  his 
widow, should  be  exhausted  before  requir- 
ing any  of  his  children  or  sons-in-law  to 
contribute  anything  to  wardi*  the  payment 
of  bis  debts.  (2)  In  not  holding  that  the 
property  and  money  given  to  this  defend- 
ant was  an  advancement,  and  that  the 
executors  and  creditors  had  no  right  to 
call  upon  ber  to  refund  to  the  estate  any 
ot  thesaidadvancement.  (8)  In  not  hold- 
ing, at  leaat,  that,  If  this  defendant  re> 
funded  any  of  Bald  property  or  money  re- 
ceived by  her,  C.  B.  Hammett  and  W.  T. 
Hammett  should  also  account  for  the 
money  or  the  lands  advanced  or  loaned 
to  them,  and  for  the  notes  and  mortgages 
given  bythem  to  C.B.  Hammett. deceased. 
(4)  In  not  holding  that  at  least  this  de- 
.fendant,  EUsabetb  H.  Brown,  should  only 
pay  back  to  the  estate  her  share  of  the  de- 
ficiency pro  rata  among  all  the  children, 
according  to  the  amount  received  by 
them.  (6)  In  notflndlng  that  this  defend- 
ant was  entitled  to  the  homestead  exemp- 
tion allowed  by  law.  16}  In  holding  tbat 
when  C.  B.  Hammett  converted  lands  and 
gave  money  to  bis  children,  and  took  pa- 
pers for  the  amounts,  he  clearly  intended 
(and  this  Intention  was  further  sustained 
by  the  evidence  In  the  case)  that  those  evi- 
dences of  Indebtedness  should  be  retained 
by  himself  In  Hen  of  the  property  with 
which  he  parted,  so  that  thereafter  be 
sbonld  bare  It  In  bla  power,  by  will  or 
otherwise,  to  enforce  their  collection  If  be 
should  desire,  and  In  holding  that  when  he 
made  bis  will  this  power  still  remained  In 
him,  and  tbat  he  exercised  tbe  same.  (7) 
In  holding  in  the  plan  to  be  pursued  by 
the  executors  tbat,  If  there  should  remain 
any  debts  or  expenses  unpaid,  such  defi- 
ciency mast  be  raised  by  collecting  prorata, 
from  tbe  evidence  ot  Indebtedness  In  the 
bands  ot  the  executors agalnsttbectalldren 
and  sons-in-law  of  tbe  deceased,  the  only 
exceptions  being  the  notes  and  mortgages 
of  W.  T.  Hammett  and  B.F.  Hammett; 
all  tbe  others  being  collectible.  Including 
those  upon  Mrs.  Chuffln.  Mrs.  Agnea 
Brown.  J.  L.  Hammett,  and  C.  B.  Ham- 
mett, Jr. ;  and,  should  It  develop  that  tbe 
prorata  cannot  be  collected  from  any  of 
thn  pupers,  such  deficiency  must  be  collect- 
ed from  the  other  good  papers  pro  rtita. 

The  exceptions  presented  by  Mrs.  A^nes 
Brown  and  Mrs.  ChnfUn  were:  (1)  That 
Mr  honor  erred  In  holding  that  the  land 
advanced  to  them  by  their  father,  and 
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conveyed  by  bini  to  ttaem  by  dee9,  shoald 
be  subjected  to  the  payment  of  the  debts 
of  tbe  said  C.  B.  Hammett:  (2)  tbat  bis 
honor  erred  In  not  holding  that  the  land 
devised  to  Elizabeth  Hammett  shoald  be 
exhausted  belore  the  laud  advanced  to 
these  ddendants ;  (S)  that  his  bonor  erred 
In  not  sustaining;  tbe  master's  report, 
Id  so  far  as  It  relates  to  these  defendants ; 
(4)  that  his  bonor  erred  In  not  ruling  aud 
holding  that  each  of  these  defendants  Is 
entitled  to  a  homestead  exemption. 

We  will  now  consider  the  matters  in- 
volved in  these  several  appeals,  but  not  in 
tbe  order  suggested  by  appellants. 

How  should  tbis  will  be  construed? 
For  a  proper  understanding  uf  this  ques- 
tion, it  will  be  necessary  to  state  sulistan- 
tially,  withont  copying,  what  we  under- 
stand to  be  the  provisions  of  the  will 
which  the  court  is  called  upontocnnstrue: 
(1)  Tbe  testator  authorised  his  executors 
to  sell  so  much  of  his  personal  and  real 
property,  except  snob  as  Is  specifically  be- 
queathed or  devised,  as  may  be  neco&sary 
for  tbe  payment  of  bis  debts.  (2)  By  the 
second  clause  he  makes  a  specific  devise 
and  a  specific  bequest  to  his  widow.  (8) 
He  again  authorizes  and  directs  bis  execu- 
tors to  sell  the  rest  and  residue  of  bis  es- 
tate, both  real  and  personal,  after  first 
setting  apart  to  tbe  widow  tbat  which  Is 
specifically  devised  and  bequeathed  to  her. 
(4)  By  the  fourth  clause  he  directs  his  ex- 
ecutors to  proceed  to  collect  all  of  his 
cfansea  in  action,  "except  those  upon  my 
children  and  sons-in-law,  as  to  which  pro- 
vision Is  hereafter  made."  (6)  By  the  filth 
cianse  he  directs  tbat  when  all  of  tbe 
property,  hereinbefore  directed  to  be  sold, 
has  been  converted  Into  money,  and  tbe 
evidences  of  Indebtedness,  hereinbefore 
directed  to  be  ordered  collected,  have 
been  collected,  and  when  all  of  his  debts 
have  been  paid,  then  the  executors  are  di- 
rected to  divide  the  residue  of  such  assets 
among  his  children  in  tbe  manner  provid- 
ed. In  which  ho  proceeds  to  designate 
what  each  child  is  to  account  for  npon 
such  division,  so  that  the  shares  may  be 
equalised-.  He  then  adds  these  words :  **  If 
It  be  found  that  any  child  has  overdrawn 
bis  or  her  equal  share  of  my  estate,  then 
he  or  she  is  to  refund  the  excess  to  my  said 
executor  or  executrix."  (6)  This  clause 
contains  a  provision  as  to  the  disposition 
of  the  factory  stock,  which.  In  the  events 
which  have  occurred,  has  become  nugato- 
ry. (7)  By  this  clause  tbe  testator  directs 
that.  If  the  estate  shall  prove  Insufficient 
for  tbe  payment  of  his  debts,  all  of  it.  In- 
cluding the  claims  against  his  children  and 
his  sons-in-law,  must  be  first  exhausted 
before  resorting  to  any  of  the  property  de- 
vised and  beqaeathtid  to  his  wife.  (8) 
In  the  elgbtb  clause  he  declares  tbat  the 
purpose  of  bla  will  Is  to  devise  and  be- 
queath to  bis  wife  specifically  tbeproperty 
mentioned  In  tbe  second  clause,  aud  then 
to  divide  ail  of  tbe  balance  ot  bis  estate 
wbleh  may  remain  after  the  payment  ot 
bla  debts  equally  among  bis  children, 
charging  each  cMId  aa  directed  in  the  fifth 
clause. 

It  seems  to  ua  tbat,  looki  ng  solely  to  the 
terms  of  tbe  will*  there  would  be  no  difil- 
cnlty  In  putting  a  proper  conatracUon  up- 


on It,  for  tbe  testator  baa  btmseU  de- 
clared In  tbe  eighth  clause,  in  very  plain 
terms,  what  he  Intended  should  be  tbe 
construction  put  npon  It;  aud,  of  course, 
tbe  court  will  be  bound  to  carry  out  sncb 
intention,  unless  It  comes  la  conflict  with 
some  rule  ot  law.  There  can  be  no  doubt 
tbat  the  testator  Intended  that  reaort 
should  not  he  had  to  tbe  property  wblcb 
he  gave  to  bis  wife  tor  tbe  payment  of 
his  debts  uatll  all  of  the  balance  ot  biri 
property  of  every  kind  and  description 
had  been  exhausted,  and  there  is  as  little 
doubt  that  a  testator  has  a  right  to  des- 
ignate what  property  shall  be  first  sub* 
jected  to  the  payment  of  bis  debts,  and  n/ 
one,  except  a  creditor,  has  a  right  to  ot 
Ject.  But  It  is  equally  true  that  a  testa^ 
tor  cannot  subject  property  to  the  pay- 
ment of  bis  debts  which,  though  once  tie- 
longing  to  him.  had  been  sold  or  Kiveo  to 
a  child  during  his  lifetime,  and  had  ttaaa 
passed  beyond  his  control.  So  that  the 
practical  inquiry  here  Is  whether  the  testa- 
tor has  undertaken  to  subject  any  proi>er- 
ty  which  during  his  lifetime  had  passed 
beyond  bis  control,  either  by  gift  or  sale 
to  one  or  more  of  bis  children,  to  tbe  pay- 
ment of  his  debts.  It  does  not  seem  to 
us  that  the  doctrine  of  advancements 
has  any  application  to  this  case.  While 
It  la  conceded  that  ttielaw  of  advance- 
ments properly  applies  only  In  a  caae  ot 
Intestacy,  yet  it  is  contended  tbat  a  testa- 
tor may,  by  his  will,  adopt  tbat  law  as 
governing  the  dlatributlon  ot  bis  estate, 
and  when  he  does  so  it  la  applied  Just  as 
in  a  case  of  intestacy.  This  Is  no  doubt 
true,  (Manning  v.  Manning,  12  Rich.  Eq. 
428;)  but  the  qoestlon  here  is  whether  the 
testator  bas,  by  tbe  terms  of  bla  wUI,  In- 
dicated tbat  the  law  of  advancementa 
shall  be  applied  In  tbe  distribution  ot  bis 
estate.  The  only  clause  relied  upon  as  af- 
fording any  such  indication  is  the  fifth; 
but  by  tbe  express  terms  of  that  clause 
tbe  provisions  therein  contained  can  only 
apply  under  a  contingency  which  baa  nev- 
er occurred,  and  cannot  now  ever  oceor; 
and  hence,  so  far  us  this  quratlon  Is  con- 
cerned, that  cianse  may  be  regarded  aa 
stricken  from  tbe  will.  The  contingency 
npon  which  that  clause  was  to  apply  waa 
it  there  should  be  a  residue  of  the  estate 
after  the  payment  ot  the  debts  of  the  tea* 
tutor,  to  be  .distributed  among  tbe  chil- 
dren; but  It  being  conceded,  as  Wft  under- 
stand It,  and,  whether  conceded  or  not.  It 
being  manlfMt.  tbat  there  Is  not  and  can- 
not be  any  residue  for  distribution,  we  are 
unable  to  discover  anything  to  which  tbe 
provisions  of  the  fifth  clause  can  be  ap- 
plied. At  the  utmost,  that  clause  could 
only  be  regarded  aa  Indicative  of  an  inten- 
tion on  the  part  of  tbe  teatator  that  cer- 
tain things  should  be  regarded  aa  ad- 
vancements, while  othera  should  not  be  ao 
regarded;  but  It  must  beremembered  that 
such  intention  was  only  Indicated  In  a 
certain  contingency,  which  never  bas  and 
can  never  occur.  Therefore,  even  If  tbe 
question  of  advancement  or  no  advance- 
ment coDld  depend  upon  the  Intention,  aa 
seema  not  to  be  the  case,  when  tbere  la  an 
Intestacy,  (Beeev.  Bees.  11  Bleb.  Eq.  SC.) 

{'«t  it  conld  have  no  effect  bnre,  when  anch 
ntentlon  has  been  Indicated  only  lu  aeon- 
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tlDgeory  whleb  never  has  and  never  ean 
bappen ;  and,  as  If  to  emphasise  what  was 
tlie  real  Intention  of  the  testator,  he  pro- 
ceeds In  tbe  seventh  and  eighth  claaaes  to 
declare.  In  tfa^  must  explicit  terms,  tbat  If 
It  becomes  ueceeaary  for  the  payment  of 
his  debts  to  resort  to  what  are  termed  "  ad- 
vancements"'to  his  children,  sach  resort 
mast  be  bad,  even  to  the  extent  of  entire- 
ly ezbaustlnff  tbem,  before  resort  shall  be 
bad  to  any  ol  the  property  speclBcally  de- 
vised and  bequeathed  to  his  wife.  We  do 
not  thlnli  that  the  testator,  in  using  the 
terms  "advanced"  and  "advancements," 
intended  to  use  those  words  In  their 
lectauical  sense;  for  while  it  Istraethat 
the  ssneral  mle  is  that  technical  words 
are  to  be  onderstood  In  their  technical 
■enae,  yet  that  rale  is  qaallfled,  and  does 
not  apply  when  it  Is  apparent  that  they 
were  used  Id  a  different  sense.  This,  It 
seems  to  us,  la  abandantly  apparent  here, 
for,  It  he  had  intended  to  use  tbuse  words 
in  their  technical  sense,  why  take  notes 
(or  the  money  which  he  let  bis  children 
have,  and,  above  all,  why  should  he  have 
undertaken  to  cbavge  these  so-called  "ad* 
vancemente*  with  the  payment  of  bis  debts 
In  a  certain  contingency  which  has  in  fact 
arisen,— something  that  he  would,  clenrly, 
have  bad  no  power  to  do  If  they  were 
really  advancements  In  a  technical  sense, 
and  which  we  are  bound  to  presume  he 
must  have  known?  The  rule  is  clear  tbat 
when  the  testator  nses  words  which,  if 
given  one  Interpretation,  would  express 
an  m^nl  Intention,  but  which  are  suscep- 
tible of  a  different  interpretation,  express- 
ive of  a  legal  Intention,  the  latter  inter- 
pretation must  be  adopted,  rather  than 
the  former. 

Su  that,  as  we  have  said  above,  the 
prantlcal  Inquiry  la  whether  the  testator 
baa  ondertaken  to  snbject  to  the  payment 
of  bis  debts  any  property  which,  dnrlog 
his  lifetime,  had  passed  beyond  bis  posses- 
sion or  control,  hy  either  salef  or  gift  to 
his  children.  Mow,  It  seems  to  ns  clear 
tbat  the  evidence  of  Indebtedness  which 
he  held  against  his  children  or  sons-in-law 
up  to  the  time  ol  his  death,  whether  in  the 
form  of  notea  or  accountable  receipts,  had 
not  passed  beyond  his  control;  and  there- 
fore be  bad  the  rlgbt  to  subject  the  same 
tu  tbe  payment  of  his  debts,  and.  In  the 
contingency  tbat  has  arisen,  be  has  ex- 
pressed bis  Intention  so  to  subject  them. 
This,  as  we  understand  it,  is  substantial- 
ly tbe  view  taken  by  the  circuit  Judge, 
and  therefore  we  think  bis  JndKmeDtabonld 
b«  affirmed. 

As  the  appellant  M.  C.  Lipscomb  special- 
ly excepts  to  so  much  of  the  decree  as 
makes  him  first  liable  forthe  amount  paid 
by  tbe  executors  on  his  note  to  the  bank, 
before  resorting  to  the  claims  of  tbe  testa- 
tor agalnsi  his  other  children  and  sons-in- 
law.  It  may  be  as  well  to  add,  we  think, 
tbe  elreolt  indge  has  given  a  good  reason 
for  BDCh  a  dlstlnetlon.  So,  too,  the  ezeep- 
tloD  of  tblsappellant  tbattbeclrcult  Judge 
erred  In  not  including  all  of  tbe  children 
except  B.  F.  Hammett,  who  had  recon* 
vnyed  the  land  devised  to  him  to  the  tes- 
tator. In  tbe  same  categoty,  cannot  be 
austalned,  for  tbe  reason  that  saeh  of  tbe 
clalma  agatnat  the  children  ae  had  been 


satisfied  by  tbe  testator  daring  bis  life- 
time could  not,  of  course,  be  regarded  as 
any  part  of  tbe  assets  of  his  estate.  As  to 
tbe  claims  of  homestead,  we  are  agreed 
that  they  cannot  be  now  adjudicated,  and 
roust  be  left  open  to  be  determined  when 
tbe  executors  undertake  to  enforce  collec- 
tion from  the  parties  setting  up  such 
claims.  It  Is  tbe  Judgment  of  this  court 
that  tbe  Judgment  of  tbe  circuit  court  be 
affirmed. and  the  caass  Is  remanded  to  the 
circuit  court  for  such  further  proceedings 
as  may  be  necessary  to  enforce  Buch  Jodg- 
ment  of  the  circuit  court. 

McIvBB,  C.  J.,  and  McQowan,  J.,  concar. 


(90  Ob.  6W) 
BASBERRT  v.  HABVILLE]  et  sL 
(Supreme  Court  of  Georgia.  Mot.  9;  1^2.) 
Appeal  to  Supbbiob  Coobt  —  Withdkawai.  — 

WlLLB —  CONSTBUCTIOIf  —  BSPABATK  ESTATB  Of 

Uabbibd  Womax  —  Adtbrsb  Fossbssion  — 
estoppbi.. 

1.  Where,  peudln^  an  appeal  to  tbe  superior 
court  .^om  a  judgment  of  me  court  of  ordinarir 
eatablisbins  a  will  propounded  for  probate  In 
solemn  form,  tbe  caveators,  who  were  the  ap- 
pellaBts,  attempted  In  Tacation,  by  an  entry  on 
the  docKet,  made  by  the  clerk  at  their  instance* 
to  withdraw  thdr  appeal,  and  afterwards  the 
superior  court  In  term  paased  an  order  reciting 
Buch  attempted  "withdrawal,"  and  directine 
that  the  appeal  be  withdrawn  and  dismlsBeo, 
the  effect  of  this  order  was  to  dismiss  the  ap* 
peal,  and  leave  the  judgment  of  the  court  of 
ordinary  In  full  force.  If  the  Judgment  of  the 
snperiOT  court  was  unauthorized  for  want  of  cwt- 
sent  by  the  adverse  party,  it  was  merely  er- 
roneous, and  not  void,  and  ia  binding  till  proi>< 
eriy  set  aside.  After  it  was  rendered,  no  case 
was  pending  in  the  superltv  court,  and  counsel 
for  the  propounder  could  not  theiL  in  vacation, 
hy  letter  to  the  derk,  disn^ss  the  "case"  or 
"cause  of  action,"  and  thus  set  aside  the  judg- 
ment of  the  court  of  ordinary  admitting  the  will 
to  probate. 

2.  Where,  by  one  Item  of  a  will  made  July 
10,  1863,  the  testatrix  bequeathed  to  a  brother, 
who  was  also  nominated  executor  of  the  wilL 
all  her  personal  property  except  one  slave,  and 
by  the  next  item  devised  to  the  wife  of  this 
brother,  "in  her  own  right,"  certain  deacrilied 
real  estate  "where  she  and  her  husband  and 
family  now  reside,"  the  wiH  should  be  con- 
strued as  creating  m  the  wife  a  separate  estate 
in  this  realty,  free  from  the  marital  rights  of 
the  husband,  notwithstanding  that  by  another 
item  c^tain  other  realty  was  devised  to  a  mar- 
ried niece  of  the  testatrix  "in  her  own  rl^t, 
free  from  the  debts  and  contracts  of  her  present 
or  any  future  husband." 

3.  Under  the  facts  of  this  case  no  title  to 
the  premlBea  In  dispute  arose  prescription  tai 
fiiTor  of  the  husband  as  against  the  wue;  nor 
did  her  acceptance  of  and  assertion  of  tltte  un- 
der a  deed  m>m  him,  oonv^lnc  to  her  for  Ufe, 
with  certain  remainders  over,  the  premises  upon 
which  they  redded  together  when  the  deed  was 
executed,  and  for  many  years  thereafter  until 
his  death,  both  believing  the  property  belonged 
to  him  by  Inholtance  from  hu  deceased  sister, 
and  both  being  ignorant  of  the  fact  that  this 
rister  had  by  will  devised  it  to  the  wife  as  a  sep- 
arate estate,  the  will  not  having  been  discovered 
and  admitted  to  probate  till  after  the  husband's 
death,  estop  the  wife  from  claiming  the  property 
as  her  own  under  the  will. 

4.  The  verdict,  being  contrary  to  law,  can- 
not be  Buatained,  and  the  court  did  tight  m  sei- 
ting  it  aside. 

(SyUabos  by  the  Court.) 
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Error  trom  saperior  coort,  Falton  eonn- 
tj;  M.  J.  Clabkb,  Judge. 

Action  hy  Mary  B.  Bafiberry  afealnat 
Ltoclnda  R.  Barville  and  utbere  to  reform 
ft  deed.  From  an  order  setting  aside  a 
verdict  lor  plalntltf,  she  brtnge  error.  Af- 
firmed. 

The  following  Is  a  sfcatement  of  all  tbe 
tactn  noceaaary  or  material  to  a  proper 
DQderBtandlng  of  the  polnta  ruled  id  thla 
case: 

Jasper  Smith  died  Intestate  in  Cobb 
county  in  1862.  leaving  an  estate  In  which 
was  Included  tbe  land  in  controversy  In 
the  present  case;  and  bis  widow,  Cella 
Ann  Smttb,  was  bis  only  faeir  at  law.  On 
AuKUflt  1^1863,  Mrs.  Smith  (who  was  the 
aunt  of  Mrs.  Basberry,  tite  complainant, 
and  the  sister-in-law  ut  Mrs.  Harvllle,  one 
of  tbe  defendants  in  this  suit  idled  In  Cobb 
county,  Ga.,  leaving  a  will,  dated  the  10th 
o(  the  preceding  month,  In  whlcb  William 
H.  HarviUe,  brother  of  the  testatrix,  was 
named  at  executor.  In  the  third  Item  of 
the  will  be  Is  also  made  one  of  Its  bene- 
ficiaries, and  to  bim  la  twqneathed  all  the 
personal  property  of  the  deceased,  except 
one  slave.  Tbe  fourth  item  of  the  will  dis- 
poses ol  the  property  now  In  controversy 
as  follows:  "Ifclve  aud  devise  to  my  sls- 
tei^ln-law,  Lnclnda,  wile  of  brother  Wm. 
H.  HarvlUe,  In  ber  own  right,  my  lot  sit- 
uated on  Decatur  street,  city  of  Atlanta, 
Fulton  county,  Oa.,  where  she  and  her 
husband  and  family  now  reside. "  By  the 
sixth  item.  Mrs  Rasberry  Is  devised  cer- 
tain property  "in  her  own  right,  free  from 
the  debts  and  contracts  of  her  present  or 
any  future  husband."  These  constitute 
ench  portions  of  tbe  will  as  are  material 
to  an  understanding  of  the  present  litiga- 
tion. It  appears,  however,  that  tbe  execa- 
tlon  of  this  will  was  unknown  to  any  of 
the  beneficiaries  named  therein  till  after 
this  litigation  had  begun,  and  accordingly 
William  H,  HarviUe,  who  was  the  sole 
beir  at  law  ol  thedeceaaed  Mrs.  Smith,  as- 
sumed possession  of  her  entire  estate,  in- 
cluding the  property  now  In  dispute,  of 
which  he  was  already  in  possession  at  the 
time  ol  bar  death.  He  retained  sucb  pos- 
session until  July.  1878.  when  he  obtained 
letters  of  administration  upon  the  estates 
of  both  Jasper  and  Ceita  Ann  Smith,  and, 
as  administrator  of  the  latter,  receipted  to 
liimsell,  as  administrator  ol  the  former, 
for  all  tbe  property  left  by  Jasper.  He 
ttaen.  as  administrator  ol  Mrs.  Smith,  ob- 
tained an  order  from  tbe  court  of  ordinary 
of  Fulton  county  to  sell  the  property  for 
distribution,  and  did  sell  a  portion  there- 
of* but  continued  In  possession  of  tbe 
premises  in  dispute  till  fals  death,  which 
occurred  In  1880.  On  July  10. 1871.be  made 
a  deed  conveying  this  property  to  Mrs. 
Lneinda  B.  Uarviliu,  bla  wife,  "during  his 
and  her  Joint  Uvea,  to  revert  to  blm  II  he 
survive  her.  and  remainder  to  their  chil- 
dren llvlngatherdeath  II  sbesurvlve  him." 
This  deed,  however,  was  not  recorded  nn- 
tll  Aiigttst  12,  1880,  two  days  before  the 

Srantor's  death.  In  February,  1884,  Mrs. 
asberrj,  clalmtng  under  this  deed  as  the 
daughter  and  only  surviving  child  of  the 
grantor  by  a  previous  niarflage,  filed  ber 
bill*  alleging  in  brief:  Her  father  had  mar- 
ried a  Hcond  wife,  by  wbom  be  had  four 


children.  In  June,  1871.  he  employed  an 
attorney  to  prepare  a  deed  conveying  the 
property  in  question  to  his  said  wife  and 
children.  Cpon  tbs  attorney  presenting 
the  deed  to  him  lor  signature,  ber  father 
refused  to  sign  It,  saying  it  was  written  la 
snch  a  way  as  to  leave  oat  bis  children  by 
his  first  wife,  which  was  not  bis  intention. 
The  atturney  said  be  could  remnly  thla 
defect  by  a  writing  on  the  bacic  of  tha 
deed  which  would  set  out  the  intention  of 
tbe  grantor,  and  which  bis  wile  could 
sign.  This  was  accordingly  done.  Sub- 
sequently, bowever,  wblle  tbe  deed  was 
in  tbe  possession  of  grantor's  wife,  some 
one  wrongfully,  and  with  the  fraudulent 
intent  of  depriving  complainant  of  her 
rights  under  tbe  deed,  erased  the  writing 
on  the  bark,  and  bad  said  deed  recorded, 
leaving  oft  the  record  said  writing.  The 
defendants  named  in  the  petition  (Mrs. 
HarviUe,  tbe  second  wife  ol  the  grantor, 
and  ber  four  children)  filed  tbelr  answer, 
denying  the  allegations  In  complainant'* 
petition  as  to  the  refusal  of  the  grantor 
to  sign  the  deed  as  first  drawn,  and  alleg- 
ing, on  the  contrary,  that  he  accepted  the 
deed  as  drawn  as  expressing  bis  true  in- 
tention, took  tbeeame  bome  from  his  at- 
torney's office,  and  delivered  it  to  bla  wife; 
that  It  was  over  two  years  afterwards, 
when  be  became  very  lU,  that  grantor  first 
expressed  a  wish  to  taave  bis  ehlidreo  bj 
his  first  wife  share  In  tbe  property  thus 
deeded ;  that  be  sent  for  bis  attorney,  ex- 
plained this  wish  to  him,  and  asked  that 
the  deed  be  changed  In  accordanre  tbem- 
vltb;  and  It  was  ttaen  the  writing  spoken 
of  as  having  been  on  the  back  of  tbe  deed 
was  prepared  by  tbe  attorney,  and  signed 
by  Mrs.  Harvlile.  at  ber  husband's  re- 
quest; that  the  grantor,  having  subae- 
quentlyexpended  alameamountof  money 
In  the  support  ul  complainant  and  her  chil- 
dren and  a  son  by  hts  first  wile,  who  had 
become  very  dissipated,  expressed  bis  in- 
tention of  having  tbe  writing  on  the  back 
of  the  deed  erased, so  tb^  would  uotsbaro 
in  the  property  with  bis  children  by  bis 
second  wife,  but.  though  be  often  spoke  of 
It,  be  neglected  it  until  his  last  lllneas,  in 
August,  1S80,  when  he  requested  bis  wife 
to  get  the  deed,  and  give  It  to  bla  attend- 
ing physician  for  record.  He  requested 
the  pnysiclan  to  erase  the  writing  on  tbe 
back  of  the  deed,  have  tbe  dsed  reronled, 
and  then  deliver  It  to  his  wife.  This  tbe 

ftbyslclan  did.  Sntwequently  to  the  bring* 
ng  of  this  suit,  the  will  ol  Mrs.  Cella  Ann 
Smith,  above  referred  to,  seems  to  have 
been  found,  but  by  whom  does  not  ap- 
pear; and  on  October  8, 1884.  Mrs.  Ras- 
berry filed  her  petition  in  tbe  court  of  or* 
diuary  of  Cobb  county, setting  up  the  will, 
aud  praying  that  the  same  be  established 
In  solemn  form,  and  admitted  to  probate. 
ThlH  proceeding  was  resisted  by  Mrs.  Har- 
vlile and  others,  but  at  tbe  December  term 
of  sa4d  court  the  will  was  duly  admitted 
to  probate.  Mrs.  Harvlile  thereupon  ap- 
pealed to  the  superior  conrt,  and,  while 
this  appeal  was  pending  in  that  court,  a^ 
tempted  In  vacation  to  wlttadraw  the  same 
hy  having  an  entry  to  that  eSect  made  on 
tbe  docket  by  tbe  clerk.  Afterwards,  on 
March  27,  1888,  tbe  superior  court  in  terna 
passed  au  order  rscitlns  •ucb  attempted 
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"wltbdrawal*  in  vacation,  aDd  directing 
tbat  tbe  appeal  be  withdrawn  and  dls- 
mteted.  The  same  proceedings  were  bad 
wltb  reference  to  two  otber  appeals  wbieh 
bad  been  filed  by  other  parties  caveatlng 
tbe  will.  In  1892  tbe  attorney  of  Mrs. 
Basberry  addressed  a  letter  to  tbe  clerk 
of  Cobb  snperlor  court,  jstatlng  that  be 
bad  learned  tbe  clerk  bad  not  entered  on 
bis  docket  tbe  dismissal  of  the  suits 
brought  for  Mrs.  Basberry,  setting  np  tbe 
will  of  Cella  Ann  Smith,  and  directing  blm 
to'inakeaucb  entry  as  of  the  date  when 
we  notified  you  we  bad  diemlBsed  the 
cases,  which  was  over  one  year  ago."  Tbe 
clerk  thereopon  made  entries  of  dismissal 
on  the  docket  of  all  the  cases,  but  It  does 
not  appear  tbat  any  further  action  was 
taken  In  the  matter  by  tbe  superior  court. 
On  March  27,  IftSS,  Mrs,  HarvUle  amended 
her  answer,  alleglog,  among  otber  things, 
not  now  material,  that  since  the  filing  uf 
her  first  answer  In  tbe  present  litigation 
the  complainant  had  established  and 
proved  In  solemn  form  tbe  will  of  Cella 
Ann  Smith,  by  which  will  the  property 
now  In  dispute  was  devised  to  respondent 
absolutely  as  sole  owner  thereof;  tbat  she 
was  Ignuraut  of  tbe  existence  of  this  will 
nntU  said  proceedings  were  begun  by  com- 
plalnant,  and  now  claims  title  under  the 
same  agaiust  tbe  claim  of  complainant. 

Weatmuteland  &  Aaatia  and  E.  W.  Afar- 
tla,  for  plaintiff  In  error.  O.  A.  Howell, 
BrojrJiB  Sod  and  B.  Z'.£/A/^,for  delend' 
'>ntB  In  error. 

LiTHFKiN,  J.,  (after  stattng  tbe  Acts.) 
1.  Tbe  attempt  of  Mrs.  HarvHle  to  with- 
draw In  vacation  berappeal  from  the  Judg- 
ment uf  tbe  court  of  ordinary  establishing 
the  will  of  Mrs.  Smith  amounted  to  noth- 
ing, for  the  Code  (section  8fi29)  expressly 
forbids  the  withdrawal  of  an  appeal  ex- 
cept by  consent  of  the  adverse  party. 
When,  however,  tbe  superior  court,  In 
term  time,  pasaed  an  order  referring  to 
the  attempted  "  withdrawal"  In  vacation, 
and  adjudged  that  tbe  appeal  be  now 
withdrawn  and  dismissed,  it  hadthejurts- 
dlctlon  and  authority  to  pass  such  order; 
and.  nothing  appearing  to  tbe  contrary. 
It  will  be  presumed  that  the  necessary 
consent  of  the  adverse  party  waa  ob- 
tained. If,  In  point  of  fact,  this  was  nut 
true  It  would  simply  follow  that  thejudg- 
ment  uf  tbe  superior  conrt  was  erronenus 
for  want  of  such  consent,  but  nut  that 
the  Judgmeat  Itself  was  void.  It  proper 
steps  had  been  taken  within  tbe  time  pre* 
scribed  by  law  for  setting  tbls  Judgment 
aside,  and  It  had  been  made  to  appear  to 
tbe  conrt  that  the  opposite  party  had  nut 
consented  to  tbe  withdrawal  of  tbe  ap- 
peal, the  court  for  this  reason  would 
doubtless  have  vacated  the  Judgment. 
Notbing  of  this  sort  having  been  done, 
tbe  Jndgment  of  dismissal  necessarily  re- 
mained of  full  force,  and  Its  effect  was  to 
aflUrm  the  Judgment  of  the  court  of  ord]< 
nary  eHtAblltihlng  tbe  will.  See  Code.  S 
^'J8.  After  the  appeal  had  been  dis- 
missed bythesuperiorcourt,  and  tbe  term 
at  which  this  was  done  had  ended,  no 
"case"  or  "cause  of  action"  was  left  pend- 
ing in  that  court  upon  which  further  ac- 
tioD  eoold  be  taken;  and  consequently 


the  ^ort  of  the  propounder,  after  thie 
lapse  of  years,  to  dismiss  tbe  main  case 
by  a  direction  to  the  clerk  to  make  an 
entry  to  thai  effect  on  the  docket  In  vaca- 
tion, was  fotlle  and  abortive;  nor  la  it 
material  tbat  this  direction  referred  to  one 
previously  given,  to  whfch  tbe  clerk  had 
paid  no  attention.  Ballroad  Co.  v.  Jack- 
eon.  86  Oa.  ere,  is  S.  £.  Bep.  109,  which 
was  a  well-conaldeKd  case.  Is  anthorlty 
for  the  rulings  now  mad^.  Tbe  facta  ol 
that  case,  so  far  aa  tbe  queaUon  now  un- 
der consideration  Is  concerned,  are  quite 
similar  to  those  In  the  case  at  bar.  They 
differ,  however,  In  two  esseutlul  respects: 
i^irst,  under  the  law  of  Tenuesuee,  an  ap- 
peal vacates  the  Judgment  ol  the  court  be- 
low, but  In  this  state,  only  suspends  it; 
and,  second.  In  the  case  cited  tbe  Judg- 
ment of  tbe  circuit  conrt  dismlsnlng  the 
main  case  was  rendered  at  the  same  term 
at  which  the  order  was  passed  dismissing 
the  appeal,  while  in  the  present  case  the 
main  case  was  never  dismissed  by  any  or- 
der of  tbe  court  at  all,  nor  was  any  at- 
tempt made  to  dismiss  it,  till  after  there 
bud  passed  many  terms  of  the  court  sub- 
sequent to  that  at  which  the  appeal  was 
withdrawn.  In  the  case  mentioned  this 
court  simply  held  tbat  theorderdlsmlsslng 
tbe  (jase  from  the  circuit  court  was  not  void, 
but  was  merely  irregular  and  erroneous, 
and  that  tbe  effect  of  It  was  to  vacate 
the  order  previously  paaaed  during  tbe. 
same  term  dismissing  the  appeal.  This 
latter  cnntduslon  was  based  upon  the  well- 
nettled  doctrine  that  during  tbe  term  the 
court  has  authority  nut  only  to  modify, 
but  also  to  reverse  or  set  aside,  any  of  its 
Judgments  then  rendered.  Following  the 
principle  announced  In  that  case,  we  hold 
tbat  tbe  order  of  Cobb  superior  court  al- 
lowing tbe  appeal  to  be  withdrawn  waa 
not  void,  and  that, never  having  beenduly 
set  aside,  It  Is  binding  on  all  concerned. 
It  results  from  what  has  been  sttld  tbat 
the  will  of  Mrs.  Smith  was  duly  set  up 
and  established,  Qnd  tbe  rights  of  the  par- 
ties to  the  present  litigation  must  be  de- 
termined accordingly. 

2.  In  whom,  then,  under  the  provisions 
of  this  will,  did  tbe  title  to  the  land  m 
controveny  vest?  The  will  took  effect 
from  tbe  time  of  thadeatb  of  the  testa- 
trix. ( which  occurred  before  tbe  passage  of 
what  Is  commonly  and  familiarly  known 
as  tbe  "woman's  law,")  althuugh  it  was 
not  admitted  to  probate  until  many  years 
afterwards.  Code,  S  3398.  It  must  there- 
fore be  construed  and  Interpreted  with 
reference  to  the  law  as  understood  and 
enforced  In  1863-  It  cannot  be  duubted 
that  a  married  woman  could  theu  uwn 
and  control  a  separate  estate,  free  from 
the  marital  rights  of  her  husband,  with- 
out tbe  intervention  of  a  trustee;  but.  In 
order  to  prevent  tbe  marital  rights  of  the 
haaband  from  attaching.  It  was  necessary 
for  the  InstrumentconveyiDg  the  property 
to  contain  words  clearly  ebowlug  It  was 
Intended  the  wife  should  bave  a  separate 
estate  to  the  exclusion  of  the  husband. 
Neither  the  technical  words  **  sole  and  sep- 
arate use,"  nor  any  other  (urmal  words, 
were  necessary  to  accomplish  this  pur- 
pose, provided  the  language  used  was 
adequate  to  manlfeat  a  deaded  and  un 
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equivocal  pnrpose  to  create  anch  a  sepa- 
rate estate  In  the  wife.  This  propoBltlon 
Is  SDpported  by  decisions  of  this  and  other 
conrts  almost  InnnmerBble.  and  by  all 
standard  text  writers  on  the  Bobject.  The 
qoeBtlon,  therefore,  la,  doee  the  will  now 
before  ub  plainly  manlfeBt  Bneh  an  Inten- 
tion on  the  part  of  Mrs.  Smith?  In  oar 
opinion,  It  does.  She  provided  for  her 
brother  In  a  separate  and  dletlnct  Item 
from  that  In  which  she  made  the  devise  to 
hlH  wife,  by  givtag  blm  the  moat  of  her 
personal  property.  If  she  had  Intended  he 
sbonld  also  have  the  land,  It  would  hare 
been  moat  natural  to  have  Bald  bo  In  the 
item  by  which  she  bequeathed  to  him  the 
personalty.  Not  having  done  thla,  we 
think  the  words  "in  her  own  right,"  uaed 
In  connection  with  tbe  devlae  to  his  wife, 
are  entitled  to  much  greater  weight  In 
determining  the  intention  of  the  testatrix 
than  they  would  ordinarily  receive. 
Again,  the  will  speaks  of  the  property 
given  to  Mra.  HarvUIe  as  that  "  where  Bhe 
and  ber  husband  and  her  family  now  re- 
side;** thus  giving  ber  a  prominence  with 
respect  to  the  dlspoaltlon  nf  this  property 
wblcb  at  least  amounts  to  an  intimation 
that  she  sbonld  be  Its  sole  owner.  There 
would  be  very  little  difficulty  In  reaching 
tbe  coneinslon  that  Mrs.  Smith  bo  Intend- 
ed were  It  not  for  the  fact  that  In  another 
Item  of  the  will  she  devlaed  other  realty 
to  a  married  nlere  "in  her  own  right,  free 
from  the  debts  and  contracts  of  ber  pres- 
ent or  any  future  husband."  It  was  ar- 
goed  that  by  the  nae  ot  these  words  it 
was  manifest  that  Mrs.  Smith  knew  how 
to  employ  language  excluding  the  Ims- 
band  when  she  so  desired  ;  but  this  Is  at- 
tributing to  her  a  better  knowledge  of  the 
meaning  and  use  of  technical  legal  terms 
of  conveyance  than  she  probably  pos* 
seseed.  For  Instance*  the  significant  and 
nnequlvocal  words  "control"  or  "marital 
rights,"  with  reference  to  the  huehand  ot 
her  niece,  were  not  uaed.  The  worda  "free 
from  the  debtB  and  contracts^"  etc.,  did 
not  In  fact  add  anything  to  tbe  estate 
which  would  have  been  created  In  tbe 
niece  If  they  had  been  omitted.  In  con- 
struing a  will  containing  a  devise  to  a 
married  woman,  and  searching  for  the 
true  Intention  of  tbe  maker,  a  recognized 
test  In  determining  the  nature  of  tbe 
estate  conveyed  Is  whether  the  language 
used  wonld  negative  the  Idea  of  any  oae 
or  benefit  accruing  therefrom  to  the  hus- 
band. Tbe  wordBiast  quoted  afford  little 
itBsistance  In  arriving  at  a  correct  solu- 
tion of  tbe  question  presented  in  tbe  pres- 
ent case.  In  themselves  they  do  not  con- 
stitute any  denial  ot  the  right  of  tbe  hus- 
band to  share  In  tbe  benefits  to  bedorived 
from  the  devise, nor  Imply  that  the  estate 
la  to  be  enjoyed  by  the  wife  to  bis  entire 
exclusion,  nor  do  they  nnequlvocally  nega- 
tive the  idea  that  be  Is  to  exercise  any 
iontrni  over  the  property  devised,  but 
ulmplyplat^  a  limitation  upon  sneh  con- 
trol, by  preventing  his  binding  ur  Incum- 
trering  the  estate  by  any  of  bis  debts  or 
obligations.  Ot  course,  it  can  never  be 
known  witb  absolute  certainty  what 
passed  In  the  mind  ot  Mrs.  Smith  when 
.she  was  making  her  will.  It  may  be  that 
ber  knowledge  of  and  confidence  In  ber 
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brother  caused  ber  to  consider  It  unneces- 
sary to  provide  that  what  she  gave  his 
wife  should  be  free  from  his  debts  and  coo- 
tracts.  Indeed,  while  she  Intended  to  con- 
vey this  property  absolutely  to  tbe  wite, 
she  may  have  designedly  retrained  from 
placing  any  restriction  upon  the  right  of 
the  wife  to  alienate  the  Interest  conveyed 
for  any  purpose  she  might  choose,  includ- 
ing that  of  aiding  her  husband  by  uslnsr 
her  separate  estate  in  paying  his  debts. 
On  tbe  other  hand,  as  to  tbe  bnsband  of 
the  niece,  tbere  may  have  been  no  such 
confidence  un  the  part  of  the  testatrix,  or 
wIllingneBB  that  the  estate  conveyed 
should  ever  bo  applied  In  the  way  indicat- 
ed. This,  however.  Is  mere  conjecture, 
and  we  do  not  undertake  to  say  with  cer- 
tainty why  tbe  language  used  In  one  case 
was  a  little  more  guarded  than  In  tbe 
other.  We  are  satisfied,  however.  In  view 
of  the  entire  will,  that  Mrs.  Smitb  did 
Intend  to  give  Mrs.  Harville  a  separate 
eetatein  the  property  devised  to  ber,  ex- 
clusive of  the  control  or  marital  rights  of 
tiie  husband.  Tbere  Is  some  difficulty  In 
supporting  a  conclneiou  as  to  the  eon- 
strurtlon  of  almost'  any  will  of  doabtfal 
meaning  by  pure  logic  or  analytical  rea- 
soning. Every  wilt  Is  a  law  unto  Itself, 
and  tbe  particular  Intention  It  seeks  to 
express  Is  what  the  conrte  undertake  to 
ascertain.  This  Is  tbe  cardinal  rule  on 
the  Bubjeet.  and,  endeavoring  to  follow  It, 
we  have  stated  our  best  Judgment  as  to 
the  meaning  of  the  will  In  question. 

8.  Had  Mrs.  Rasberry's  constroctlon  of 
the  will  been  correct,  ber  claim  to  no  In- 
terest In  tbe  property  In  dlspate  would 
have  been  periectly  consistent  both  wltb 
the  win  Itself  and  with  tbe  deed  from  her 
father.  If  reformed  lu  accordance  with  ber 
prayer.  Her  contention  being  that  the 
will  devised  the  property  In  dispute  to  ber 
father,  and  not  to  his  wlfe,she  Is, from  her 
standpoint,  really  claiming  under  and  not 
against  It,  and  therefore  she  would  not  be 
estopped  by  reason  of  the  fact  that  she 
bad  caused  the  will  to  bo  probated  and 
established  In  solemn  form.  The  difficulty 
About  her  case  1b  that  the  will  did  not  con- 
vey the  property  to  her  father,  and  con- 
sequently be  could  not,  by  deed,  conTsy 
to  ber  an  Interest  In  it,  unless  he  obtained 
title  to  it  otherwise  than  through  the  will. 
This  brings  us  to  her  next  contention  In 
the  case,  viz.,  that  her  father  acquired  title 
to  the  land  by  prescription,  and  that  Mra. 
Harville,  by  accepting  a  deed  from  him, 
and  asserting  title  under  It.  was  estopped, 
both  as  to  bersell  and  as  to  ber  children 
named  in  and  claiming  under  tbe  deed, 
from  denying  the  title  of  tbe  grantor.  In 
reply  to  this  contention  It  may  be  said,  In 
the  first  place,  that  there  Is  nothing  In  the 
Idea  that  Mr.  Harville  ever  acquired  title 
by  prescription.  He  did  not  have  adverse 
possession  ot  the  property  for  20  years, 
nor  did  be  hold  the  premises  under  color 
ot  title  for  7  yean,  tor  be  bad  no  color 
ot  title  at  aB.  It  will  be  observed  that  he 
did  not  obtnln  administration  on  the  es- 
tates of  Jasper  and  Cells  Ann  Smith  tlU 
187S,  and  If  his  receipt  as  administrator  of 
Mra.  Smith  to  himself  as  administrator  of 
Mr.  Smith  tor  theestateof  the  latter  could 
In  any  possible  view  be  regarded  as  color 
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of  title  he  coald  not  tteve  had  seven  years' 
poseeflBion  alter  obtaining  It,  (or  be  died 
In  1880.  It  does  not  appear  from  tbe  rec- 
ord that  alter  tbe  eatateol  Mrs. Smith  had 
been  administered  be  ever  held  under  n 
deed  or  other  evidence  of  title;  but  grant- 
ing that  arter  the  winding  upof  her  estate 
be  entered  Into  posseBBlou  as  heir  at  law, 
and  had  color  ul  title,  what  Is  aald  above 
would  stilt  be  true,  tor  bis  posHesslon  could 
not  possibly  have  endured  for  a  period 
longer  than  ooo  or  two  years.  Nor  do  we 
think  that  tbe  contention  that  Mrs.  Har- 
▼lUe  was  estopped  as  above  alleged  can  be 
maintained  under  the  facts  of  this  case. 
It  Is  true,  she  accepted  a  deed  from  her 
husband  to  these  premises, and  claimed  ti- 
tle under  it,  but  this  was  done  wben  both 
he  and  she  were  In  total  Ignorance,  not 
only  ol  tbe  contents,  bot  of  the  very  exist- 
ence of  Mrs.  Smith's  will.  She  and  her 
husband  both  h9neetly  believed  that  be 
owned  the  property  as  sole  heir  of  his  ile- 
ceaeed  sister,  and  Mr.  Harvllle  died  with- 
out ever  baring  been  Informed  to  tbe  con- 
trary. There  Is  certainly  no  rule  of  law 
which  wilt  estop  ou6  from  setting  up  a 
clear  legal  right  with  which  he  has  but  re- 
cently become  acquainted,  on  the  groand 
that  be  bad  previously^  wben  In  total  Ig- 
norance ol  the  existence  ol  soeh  right,  as- 
serted a  claim  iDconslBtent  with  and  an- 
tagonistic to  that  upon  which  he  now  re- 
lies. The  soundness  of  this  assertion  Is 
apparent  without  argument  or  llluntra- 
tiuD,  for  the  statement  of  tbe  propoaltlun 
negatives  In  Itself  any  Idea  of  election. 

•4.  We  have  with  great  care  and  palna 
prepared  and  banded  to  the  reporter  as 
clear  and  concise  a  statement  of  the  mate- 
rial facts  Involved  In  this  litigation  as  we 
are  able  to  make.  It  will  appear  in  tbe  re- 
port of  the  case.  In  view  of  these  facts 
and  tbe  law  applicable  thereto,  there  could 
not  possibly  be  a  legal  recovery  In  favor 
ol  Mrs.  Basberry.  The  verdict,  therefore, 
was  contrary  to  law.'and  could  not  prop- 
erlj  be  flUBCfdned,  and  tbe  court  did  right 
Is  Batting  it  aside.  Judgment  affirmed. 


(M  Ga.  EU) 

WmJAMS  T.  IBAST  TBNNES8BB,  7.  ft  O. 
BT.  CX>. 

(Supreme  Court  of  Georgia.  Oct  24, 1892.) 

CoMPAinBs— Aonoir  tob  Fbbboxal  ta- 
raaiBs — Vbhdb. 

1.  Where  the  le^slatnre  ch&rtered  a  ndl- 
road  company,  and  provided  that  its  principal 
office  should  be  In  the  dty  of  Atlanta,  and 
where  a  foreign  railroad  company  baa  obtained 
possowlon  and  control  of  the  railroad  of  the  for- 
mer, and  is  excrciHtng  franchises  Kranted  in  the 
dbarter,  and  bna  an  ofBce  in  the  cit7  of  Atlanta, 
an  action  for  peraonal  injorieg  may  be  institutea 
against  it  in  the  city  court  of  Atlanta,  thouzh 
the  injury  was  done  in  another  county  of  w» 
state,  through  which  the  road  mos. 

2.  Secfi^  3406  ot  the  Oode.  Trtddi  provides 
that  a  railroad  company  may  be  sued  in  any 
eoimtT  where  the  Injury  occurred,  Is  pwmlsstve 
and  cumulative,  and  not  ezclnaiTe. 

(8yUabus  by  the  OourL) 

Error  from  city  conrk  ol  Atlanta;  How- 
ABD  Van  Efpb,  Judge. 

Action  by  Josephlue  Williams,  next 
friend,  acafnat  East  Tennessee,-  Virginia 


ft  Qeorgia  Railway  Company,  for  per- 
sonal InJurisB.  From  a  Judgment  dismiss- 
ing tbe  action,  plaintiff  brings  error.  Re- 

F.  Q.  lVa/&er.  for  platntm  In  er- 

ror. DoTsey,  Bnwater  A  ilowidh  for  de- 
fendant In  error. 

SiuuoNS.  J.  The  cause  of  action  was 
personal  injuries  from  the  runnlug  of  the 
defendant's  trains  In  tbe  county  of  Pauld-. 
lng,ln  this  state.  Tbeactlonwas  brouttbt 
In  tbe  ciiQnty  of  Fulton  and  lu  the  city 
court  of  Atlanta.  The  plea  to  the  Juriadlo- 
tlon  was  to  the  effect  tbat  the  defendant 
was  a  foreign  corporation,  and  In  this 
state  could  be  sued  only  in  the  county  In 
which  the  cause  ol  action  originated.  Ju- 
risdiction in  that  county  being  admitted 
to  exist  under  the  statute,  which  declares 
tbat  "all  railroad  companies  shall  be  lia- 
ble to  be  sued  In  any  county  In  which  tbe 
cause  of  action  originated,  by  any  one 
whose  person  or  property  has  been  In- 
jured by  such  railroad  company,  their 
ofBcers,  agents,  or  employes,  for  tbe  pur- 
pose of  recovering  damages  for  such  In- 
jury," etc.  Code,  §34U6.  It  is  clear  tbat 
this  statute  Is  not  exclusive,  but  is  merely 
permissive  and  cumulative.  Its  lan- 
guage Is  not  restrictive,  for  It  says  such 
companies  "shall  be  liable  to  be  sued," 
etc..  and  not  that  tbey  shall  or  must  be. 
Besides,  as  to  resident  corporations  It 
could  not  he  restrictive  consistently  with 
the  constitutional  requirement  that  ac- 
tions ol  this  kind  "shall  be  tried  lu  tbe 
couDty  where  the  derendant  resides." 
Article  6,  S  16,  par.  6,  Code,  %  6173.  Unless 
otherwise  provided  by  statute,  all  cor- 
porations are  to  be  regarded  as  residlug 
where  their  principal  office  or  place  of  bus- 
iness Is  located,  and  as  subject  to  be  sued 
there,  though  tbelr  residence  may  extend 
to  other  places  where  buE>lue8s  is  conduct- 
ed under  their  corporate  franchises.  It 
was  contended,  however,  that,  as  the 

f>rlnclpal  office  ol  this  corporation  was 
0  the  state  of  Its  creation,  express  legis- 
lation was  necessary  to  subject  It  to  suit 
at  any  other  place,  and  tbat  the  statute 
permitting  suit  In  the  county  of  the  In- 
Jury  Is  tbe  only  legislation  which  could 
subject  it  in  cases  of  tbls  kind.  In  our 
opinion,  no  aucb  legislation  was  necessary 
for  this  purpose.  Our  Code  declares  that 
"a  citizen  oranotherstatepaBsingtbrough 
this  state  may  be  sued  in  any  county 
thereof  in  which  be  may  happen  to  be  at 
tbe  time  when  sued."  Section  3416.  A 
corporation  Is  lor  some  purposes  a  citizen, 
and.  If  present.  Is  no  less  subject  to  the 
Jurisdiction  than  any  other  citizen  of  an- 
other state.  Besides,  a  corporation, 
though  a  cltlsen  of  but  one  state,  may  be 
a  resident  also  of  other  states.  This 
court,  In  Insurance  Co.  V.  Garrugi,  41  6a. 
660,  held  that  ** a  foreign  corporation  do- 
ing business  In  this  state  Is  subject  to  tbe 
Jurisdiction  of  tbe  courts  of  this  state,  it 
It  can  be  served  with  process;"  and  our 
laws  provide  for  tbe  service  of  process 
upon  foreign  as  well  as  domestic  corpora- 
tions. Code,  $  3369  et  seq.  Tbe  test  of 
Jurisdiction  iu  pernonata  is  whether  the 
corporation  is  so  far  present  as  tbat  serv- 
ice can  be  effected,  and  It  Is  to  this  extent 
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prewmt  when  Its  nffleera  or  agenta  are 

present,  and  have  an  office  and  an  an- 
gBged  In  tbe  condact  ot  Its  bosineas. 
Wbeu  tliuB  eus;aged  In  tbe  exercise  ot  Its 
francbises  in  a  state  otber  than  that  of  Us 
creation,  It  cannot  be  eald  that  tbe  cor- 
porate entity  ie  conflned  to  ita  principal 
office  In  the  latter.  In  fact,  for  tbe  pur- 
pose of  being  sued.  It  may  be  treated  aa  a 
resident  of  each  state  In  wblcta  It  does 
bnslness  nnder  state  laws.  Reno,  Non- 
Res.  (1892.)  S  120,  and  rases  cited.  It  Is 
said  that  **  when  a  forelKn  corporation, 
by  Its  officers,  oomea  wltbln  tbe  Jurlsdlc- 
llon  ot  another  state,  aud  there  engages 
la  business,  it  bncomea  aabject  to  tbe 
laws  ot  tbe  latter  state,  and  to  tbe  pro- 
cess ot  tbe  courts;  and  where  auch  corpo- 
rntlon,  by  Ita  officers,  is  guilty  of  a  wrong 
or  commits  a  trespass  within  the  state, 
it  cannot  escape  tbe  consequences  ot  its 
Illegal  acts  hy  setting  up  that  It  holds  Us 
existence  nnder  a  foreign  government. " 
Boone,  Corp.  S  74.  Tbe  decisions  of  the 
supreme  court  ot  the  United  States  touch- 
ing this  nnestlon  are  discussed  by  Mr. 
Justice  HABLAN  ot.  that  court,  and  tbe 
following  conclaaiona  stated,  In  a  recent 
casein  which  hnprealded  as  circuit  Justice, 
— D.  S.  T.  Railroad  Co.,  {February,  1892.) 
49  Fed.  Rep.  802:  "Those  cases  undoubted- 
ly bold  tbuta  corporation  cannot  throw 
off  ita  allegiance  or  reapouslblllty  to  tbe 
state  which  gave  it  exlHtence,  and  t&at 
Ita  primary  legal  domldla  or  habitation 
^tbat  is.  Its  eitlienshlp— Is  in  such  state; 
consequently,  for  the  purposes  of  suing 
and  being  sued  In  the  courts  of  tlie  United 
Statee,  It  la  to  be  deemed  a  citizen  of  tbe 
state  by  whose  laws  It  was  made  an  ar- 
tiflnial  person.  But  neither  those  cases 
nur  any  case  in  the  supreme  court  ot  tbe 
United  States  directly  decides  that  a  cur- 
porHtion  may  not,  to  addition  to  Its 
primary  legal  habitation  or  home  In  the 
state  of  its  creation,  acquire  a  habita- 
tion in,  or  become  an  inhabitant  of,  an- 
other state,  for  tbe  purposes  of  buslnese, 
and  of  jurisdiction  is  personam.**  **If  It 
be  aaid  that  Inhabitancy  In  a  state,  in 
Its  strict  legal  aense.  Implies  a  permanent, 
fixed  residence  In  tbat  state,  tbe  answer 
is  that  a  corporation  of  one  state,  operat- 
ing, by  agents,  a  railroad  *  *  *  in  an- 
other state,  with  its  consent,. or  under  Its 
license,  may  be  regarded  as  permanently 
Identified  with  the  business  and  people  ot 
the  latter  state,  and,  tor  tbe  purposes  ot 
Its  buslnesa  there,  to  have  a  fixed  resi- 
dence within  Its  limits.  *  •  *  It  does 
there  Jnst  what  It  would  do  If  It  bad  re- 
ceived Ita  charter  from  tbat  atate."  It  Is 
to  be  "deemed  an  Inhabitant  of  tbe  latter 
state  for  all  purposes  ot  Jurisdiction /o 
persoB&m  by  tbe  courts  held  there,  al- 
though a  corporation  Is,  and  while  Its 
corporate  existence  lasts  must  remain,  a 
cltliAn  only  ot  thestate  which  gave  It  life.  * 
See,  also.  Bor.  Int.  St.  Law,  (Ed.  IROl.) 
292,  and  cases  cited;  Pierce,  B.R.  15;  Rail- 
road Co.  T.  Harris,  12  Wall.  83.  84;  Ex 
parte  Schollenberger.  96  U.  S.  876;  Rail- 
road Co.  T.  Knoutx,  104  U.  S.  10, 11.  In 
the  latter  case  It  was  aald :  "The  question 
of  inability  and  Jurisdiction  Is  not  so 
much  one  uf  eltlsenship  as  ot  finding.  II 
A  cttlsan  of  one  state  la  found,  lor  the  pur- 


poses of  tbe  lawfnl  serTlee  of  Judicial  pro- 
cess, In  anotber,  be  may  ordinarily  b» 
Buedtbere."  "It  le  well  settled  tbat  a  cor- 
poration of  one  state  doing  business  In 
anotber  la  suable  where  Its  buslnesa  iH- 
dumt,  If  the  laws  make  provfalon  to  tbat 
effect."  See,  aleo,  Zambrino  v.  Railway- 
Co.,  88  Fed.  Bep.  449.  Especially  is  this 
true  as  to  a  corporation  uperatlng  a  rail- 
road In  the  exerclae  of  powers  and  prlv- 
Uegea  granted  to  a  eoiporation  oril  ttaia 
atate,  and  upon  a  right  of  way  acquired 
under  the  state's  power  of  eminent  do> 
main. 

lu  the  present  case  It  appears  from  the- 
declaration  tbat  tbe  defendant,  though- 
claiming  to  be  a  corporation  ot  Tennessee, 
la  "a  purchaser  of  tbe  railroad  track,, 
property  rights,  and  franchieea  oftbeKaat 
Tepnessee,  Virginia  &  Georgia  Ballroad 
Company,  which  •  •  •  were  tbe  suc- 
ceasors  by  purchase  ot  tbe  railroad  tracks, 
property  rights,  and  franchises  of  the  Cin- 
cinnati &  Georgia  Railroad  Company, 
which  latter  company  was  Incorporated 
under  tbe  laws  ot  Georgia,  and  was  a 
Georgia  corporatloa;"  tbat  the  Injuries 
were  caused  on  tbe  Hue  of  what  was  orig- 
Inally  tbe  railroad  of  aald  (Sndnnatl  it 
Georgia  Ballroad  Company,  and  what 
Is  now  a  part  of  tbe  Atlanta  division  of 
the  defendant's  railroad  ;  and  that  the  de- 
fendant is  operating  said  railroad  In  the 
county  of  Fulton,  and  baa  Its  principal' 
office  and  place  of  business  tor  the  stats- 
of  Georgia  at  Atlanta,  In  that  count?. 
These  averments  are  not  denied,  excApt  In 
so  tar  as  It  la  stated  that  tbe  defendant'a- 
prlifclpal  office  and  place  of  business  for 
this  state  Is  In  Atlanta,  It  Is  admitted, 
however,  tbat  tbe  superintendent  having 
charge  of  one  of  the  two  dlvlsione  of  Its 
road  In  this  state  resides  and  basbls  office 
at  Atlanta,  though  it  is  stated  that  the- 
auperintendent  of  tbe  otber  dirialon,  wh«*se 
headquarters  are  at  Macon,  Ga.Ja  of  equal 
authority,  and  tbat  both  are  actingnnder 
ordera  from  the  home  office  and  principal 
place  uf  business  of  tbe  defendant,  at 
Kooxvllte,  In  the  atate  of  Tenneesee.  In- 
tbe  caae  ot  Angler  v.  Railroad  Co.,  74  Ou. 
684,  It  waa  held'tbat  thecompany  to  which 
the  preaent  defendant  has  aucceeded, 
namely,  the  Eaat  Tennesaee,  Virginia  & 
Georgia  Ballroad  Company,  though  a- 
corporation  ot  Tennesaee,  became  a  corpo- 
ration of  this  state  by  reason  of  Its  pur- 
chase ot  the  rights,  titles,  properties,  fran- 
chisee, powers,  and  privileges  ot  every  de- 
scription of  the  Cincinnati  ft  Georgia  Ball- 
road Company,  tbe  life  of  tbe  latter  hav- 
ing passed  into  tbe  purchaser  under  the- 
terms  of  the  charter  granted  by  this  stata- 
to  the  Cincinnati  ft  Georgia  Company. 
Under  tbie  charter  tbe  corporation  was 
authorized  to  sell  Its  railroad.  Including 
Its  charter,  francbises.  etc.,  to  any  other 
corporation,  person,  orcompany,  whether 
wltbln  or  without  this  state.  It  waa  ac- 
cordingly held  that  the  purchaser  waasub- 
]ect  to  snlt  In  tbe  courts  of  this  state  as  a 
domestic  corporation,  occupying  tbe  place  - 
and  snbject  to  the  obligations  of  tbe  Gln> 
ctnnati  ft  Georgia  Company,  and  that  a 
cause  against  It  could  not  be  removed  to 
the  federal  court  on  the  ground  tbat  It 
waa  a  for^gn  corporation.  Whether  the- 


Digitized  by 


Google 


BOCKMOBfi  V.  STATE. 


805 


pnaent  eompany  became  In  like  maanet 
a  eorporatioD  of  ibia  state  wben  It  ene- 
ceeded  by  yorehase  to  tbe  railroad,  prop- 
ertj  rights,  and  franchises  of  tbe  preced- 
Ids  parchaser.  It  la  unnecessary  to  alscnss. 
Tbe  exercise  of  the  franchises  of  a  corpo* 
ration  of  this  state  was  of  itself  enough 
to  subject  It  to  the  requlremeuts  which 
wunlil  hare  attended  the  exercise  of  those 
franchlaeB  by  that  corporation  under  the 
laws  ta  this  atate.  As  to  leeseea.  and 
perhaps  as  to  any  other  person  or  persons 
or  corporation  in  pusseBsfon  of  a  railroad 
of  this  state,  it  is  preftcrfbed  by  statute 
tbait  tbey  "shall  be  Uable  to  suit  of  any 
Icind  In  the  same  court  or  jurisdiction  as 
tbe  lessors  or  owners"  were,  (Code,  S 
3407:)  and  this  statute  has  been  applied  to 
foreign  as  well  as  domestic  corporations. 
Breed  T.  Mitchell,  48  Ga.  B88.  But  thejn- 
rlsdlctlon  In  this  case  was  not  dependent 
upon  this  or  any  similar  statute.  We 
tbink  when  the  defendant  tuck  the  fran- 
chises of  its  predecMsor  It  took  them  cum 
ooere,  wbetber  there  was  any  expressstat- 
utory  declaration  to  that  effect  ornot.  It 
la  not  to  be  supposed  that  the  require- 
ments annexed  to  tbe  srant  ol  those  fran- 
cblses  should  be  divested  by  the  mere  fact 
of  tfaeir  having  passed  under  the  control 
of  cltlaens  of  a  foreign  state.  It  certainly 
wan  nerer  Intended  that  nonresidents 
sboald  be  allowed  to  come  in  and  enjoy 
tbe  rights  and  powers  of  a  qaast  public 
corporation  of  tbis  state,  under  tbe  li- 
cense or  sanction  of  tbe  state,  and  at  tbe 
same  time  enjoy  Immunity  from  tbe  con* 
ditlons  Imposed  upon  the  original  corpo- 
ration In  the  grant  of  those  rights.  A 
declalon  of  this  court  somewhat  In  point 
la  that  in  Rallrond  Co.  v.  Fulghum,  87 
Ga.  263.  IS  S.  B.  Rep.  649.  In  that  case 
tbe  principal  office  of  the  company  was 
ODtaideot  this  state,  and  the  cause  of  ac- 
tion originated  out  of  the  state.  It  was 
there  held  that  "a  railroad  corporation, 
wbetber  de  facto  or  dejure,  and  whether 
forelffo  or  domestic,  is  subject  to  suit  in 
this  atatn  io  penonam  by  a  citizen  thereof 
It  it  owns  and  operates  a  railroad  In  this 
■tate  which  was  built  by  virtue  of  an  aet 
of  tbe  legislature  autborfilng  another  cor- 
poration, chartered  In  an  adjoining  state, 
to  bolld  and  operate  said  railroad,  and 
wblcb  act  declared  tbe  corporation  so 
bnildlng  and  operating  It  subject  to  suit 
by  dtlxens  of  this  state  In  the  county  In 
wbieb  the  road  Is  located.  A  corporation 
In  tbe  actaal  ose  and  exercise  of  all  rlgbtH 
and  privileges  of  another  corporation  is 
rabject  to  Its  bordtms,  and,  among  tbem, 
to  anit  for  like  causes  of  action  for  which 
aulta  could  be  maintained  against  sucb 
other  corporation  where  it  Is  In  posses- 
sion of  the  franchises  which  have  been  ac. 
quired  from  it  or  else  usurped. "  Dpontbls 
aabiect,  see,  also.  RaUroad  C!o.  v.  Wight- 
nan's  Adm*r,  29  Grat.  4S1,  and  Railroad 
Co.  T.  Noell's  Adm'r,82  Grat.  894,  In  which 
■t  waa  beld  that  a  railroad  company  In- 
corporated In  another  state  was,  by  rea- 
son ofit3  exercising  the  powers  and  fran- 
chfiieB  of  a  Virginia  corporation,  whose 
railroad  It  was  operating  as  lessee  in  Vir- 
ginia, subject  to  all  the  duties  and  obUga- 
tlons  Imposed  upon  the  Virginia  company 
by  charter;  and,  among  tbem,  to  salt 
v.l6».BJia6— ao 


ia  the  aame  conrto  as  the  latter.  So  far 
ai  the  reasoning  of  the  Ylislnla  court  Is 
directed  to  sustaining  tbis  view,  we  think 
it  Is  coDcluslvr,  whatever  may  be  thought 
of  tbe  soundness  of  the  ultimate  conclu- 
sion that  the  cases  were  not  removable  to 
the  federal  court.  These  cases  were  re- 
versed by  tbe  supreme  court  of  tbe  United 
States,  but  solely  upon  tbe  ground  that 
the  railroad  company,  being  a  dtlsen  ol 
Maryland,  had  the  rigtat  to  remove  the 
cases  from  the  state  court  of  Virginia  to 
tbe  drcnit  court  ol  the  United  States. 
Railroad  Co.  v.  Koonts.  supra.  Tbe  deci- 
sion concedes  that  tbe  company  was  sua- 
ble In  tbe  state  courts. 

It  follows  from  what  has  been  said  ttaat 
the  ddendant  was  subject  to  be  sued,  not 
only  in  the  same  manner  as  are  all  other 
railroad  corporations  resident  in  this 
state,  but  In  the  same  courts  as  the  par* 
ticttlar  corporation  to  whose  fraochises  It 
succeeded.  Under  lU  charter,  that  corpo- 
ration was  subject  to  be  sued  In  Atlanta. 
ThestatH  of  Georgia,  in  granting  tbe  fran- 
chisee which  tbis  defendant  was  exercising, 
annexed  as  one  of  the  conditions  of  the 
charter  the  requirement  that  "the  princl* 
pal  office  of  said  corporation  shall  t>e  In 
Atlanta,"  and  farther  provided  that  "all 
notices  and  legal  processes  may  be  served 
on  said  corporation  as  now  provided  or 
may  hereafter  be  provided  by  law  forserv- 
Ice  on  corporations."  Acts  1880-81, p.  2M. 
At  Atlanta,  as  we  have  seen,  the  defend- 
ant had  an  office,  which  was  sdmltted  to 
be  one  of  Its  principal  offices  in  this  atate, 
and  at  that  office,  and  upon  the  officer  In 
charge,  service  was  effected.  It  matters 
not  what  offices  It  may  have  had  else- 
where, or  that  the  office  at  Atlanta  was 
subordinate  to  Its  office  in  another  state; 
Atlanta,  for  all  Jniisdletfonal  purposes, 
may  still  be  treated  as  its  principal  office 
under  the  laws  of  this  state.  We  hold, 
therefore,  that  it  was  error  to  dismiss  the 
case  upon  tbe  ground  that  the  city  court 
ol  Atlanta  was  without  Jurisdiction  of  tbe 
cause  ol  action.    Judgment  revwaed. 


(n  Oa.  97) 

ROGKMORB  v.  STATB. 

(Supreme  Court  of  Goor^a.    Nov.  29.  1882.) 

HoKioma— SsAT  or  Fa.s9ion— Tims  vox  Ooouaa 
— Naw  TaiAL. 

1.  As  mattw  of  law,  an  Interval  of'lliree 
days  is  sufficient  cooUng  time  between  the  first 
flxnt  and  the  hocdcide.  Where  the  Interval  la 
sEort  and  it  !■  doubtful  whether  there  has  been 
sufficient  time  for  "the  voice  of  reason  and  hn- 
manfty  to  be  heard,"  it  should  be  referred  to 
the  jnT7>  £iach  case  is  to  be  controlled  by  its 
own  facts.  2  BIsh.  Crlm.  Law.  I  711:  3  OreenL 
Ev.  I  12B:  Hawk.  P.  O.  p.  86.  I  22;  State  v. 
McCanta,  1  ^eer,  384:  State  v.  Slzemor&  7 
Jones.  («.  O.)_206;  Maher  t.  People,  10  Mich. 
212:  Hee.  v.  PUher,  8  Oar.  ft  P.  m 

2.  Tbe  evidence  demanded  the  verdict,  and 
the  court  did  not  err  In  denying  a  new  tzlsl. 

<S]rUabus  by  the  Court) 

Error  from  superior  court.  De  Kalb 
county;  R.  H.  Clabk,  Judge. 

Jeff  Rockmore  was  convicted  of  murder. 
Amotion  (or  a  new  trial  was  overruled, 
and  be  brings  error.  Affirmed. 

The  loUowlng  Is  the  official  reports 
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Rockmore'wasfoand  guilty  of  tbe  mar- 
derof  Jewett  Smith,  and  sentenced  to  be 
bang.  He  moved  for  a  new  trial,  and.  bis 
motion  belDK  overruled,  excepts.  Tbe 
motion  contained  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.;  also  tbe  ground  that  the  ver- 
dict was  decidedly  and  stronsly  against 
tbe  weight  of  evidence,  there  being  a 
Btront;  reasonable  doubt  sufficient  to 
change  tbe  forni  of  the  verdict.  Also  that 
tbe  court  erred  In  charging:  "In  relerence, 
gentlemen  of  the  lury,  to  that  former  dlflD- 
culty,  all  the  effect  It  can  have  In  the  law 
Is  to  throw  light  upon  what  transpired  at 
tbe  time  the  killing  took  place.  What 
took  place  on  the  Friday  night  prevloasly 
can  be  no  Justlflcatlon  In  the  law  (or  what 
took  place  on  the  next  Monday  evening, 
because  there  was  snfflcient  time  for  both 
or  eltherof  the  partiesto  havecooled  their 
anger,  and  to  have  permitted  reason  to 
have  resumed  Its  sway."  Movant  alleges 
that  this  charge  does  not  correctly  state 
tbe  law;  that  It  expresses  an  opinion  on 
the  (acts,  and  states  to  the  Jury  that  a  cer- 
tain time  would  have  been  suttlclent  to  al- 
low pamioo  to  cool,  and  does  not  proper- 
ly submit  the  Issues  to  them,  and  restricts 
the  consideration  of  the  previous  dlfBcnlty 
too  much.  The  evidence  as  to  this  previ- 
ous difficulty  was.  In  Hubstance:  The  kill- 
ing occurred  on  Monday  evening,  Tbe 
Friday  night  before  there  had  been  some 
dlspQte  between  the  prisoner  and  deceased 
about  the  opening  of  a  doitr  on  a  car,  they 
belngraflroad  hands.  Deceased  was  lying 
down  on  that  Friday  night,  and  Insisted 
that  defendant  should  not  open  the  door, 
because  It  was  too  cold,  and  he  did  nut 
want  the  air  to  blow  on  him.  Defendant 
wanted  to  open  tbe  door  to  let  tbe  smoke 
ont.  Deceased  told  him  to  open  the  win- 
dow and  shut  the  door,  and  defendant  did 
not  do  It,  and  deceased  got  up  with  a 
wrench  In  bis  hand  and  struck  defemlant 
with  It,  and  they  bad  a  little  fight.  They 
spoke  to  each  other  the  next  day,  one  ask- 
ing tbe  other  for  a  shovel.  None  of  the 
state's  witnesses  saw  any  renewal  of  that 
difficulty  until  the  time  of  the  killing,  and 
there  was  no  evidence  of  any  threats  made 
by  deceased  against  defendant.  Accord^ 
Ing  to  their  testimony,  tbe  killing  was 
an  unprovoked  murder.  Defendant  came 
upon  deceased  from  behind,  and  strack 
him  on  the  back  of  tbe  head  with  an  Iron 
bar,  'fracturing  his  skull.  No  evidence 
was  Introduced  by  the  defendant,  but  he 
did  make  a  statement  In  which  he  said 
that  ou  the  Friday  night  before  deceased 
had  grabbed  him  in  the  collar  and  struck 
him  with  a  wrench ;  that  he  had  a  wrench, 
but  did  not  bit  deceased  with  It,  and  after 
deceased  struck  him  dropped  the  wrench, 
and  they  scuffled  on  out  through  the  hall, 
and  deceased  beat  him  up  powerful,  and 
had  his  (defendant's)  thumb  In  deceased's 
month,  and  bit  defendant,  and  when  de- 
fendant "found  himself  deceased  had  got 
oft  him  and  left  him,  and  he  was  bleeding; 
that  on  the  next  Monday,  when  he  came 
through  the  car  where  thekilling  occurred, 
deceased  said  he  was  going  to  kill  "  tbe 
d — n  son  of  a  bitch. "and  drewout  a  knife, 
and  he  knew  deceased  was  not  mad  with 
anybody  but  falm,  and  the  piece  of  Iron 


was  lying  In  the  hall;  that  be  (defendant) 
was  not  studying  about  any  fuss:  that 
deceased  came  rushing  towards  him,  and 
had  a  knife  open,  and,  when  be  got  abont 
right  on  defendant,  defendant  "liaowed" 
he  was  after  blm,  and  grabbed  the  piece  ol 
Iron,  and  struck  him  with  it,  etc. 

J.  B.  Steward  and  T.J.  RlpIejr,tor  plaln- 
*IB  in  error.  Joba  S.  Candler,  Sol.  Gen., 
for  the  State. 

PxR  CuBiAic.  Judgment  affirmed. 


(91  Ga-  90) 

SAVANNAH,  F.  &  W.  ET.  00,  v.  HOWABD. 

(Supreme  Court  of  Georgia.   Nov.  25,  1882.) 

Mastib  and  SsHvufT— Ikjubt  to  &AIIJU)AI>  1£m- 
PLOTS  —  New  Tbiai.  —  ExoxsBiva  Damaomb  — 
Costs— Bbibf  op  Bvidencb. 

1.  There  being  evidence  to  authorize  the 
verdict  of  the  jary,  and  the  trial  judge  being 
satiafled  therewith,  this  court  will  not  interfere 
with  bis  discretioa  in  refosliig  a  new  trial. 

2.  Under  the  evidence,  the  verdict  was  not 
BO  excessive  as  to  show  bias  or  prejudice  in  the 
jury. 

3.  Where  the  plaintiff  in  error  embodies  ia 
the  tdll  of  exceptions,  or  in  extracts  from  the 
brief  of  evidence  brought  ap  to  this  court,  all 
the  evidence  material  to  a  dear  understanding 
of  the  errors  complained  of,  and  the  defendant 
in  error,  being  dissatlafled  with  the  abstract  of 
the  evidence  specified  by  the  plaintiff  In  ern», 
petitions  the  judge  to  order  the  whole  brief  of 
evidence  sent  up,  and  he  so  orders,  the  extra 
cost  of  bringing  up  the  whole  brief  wQl  b« 
charged  to  tbe  defendant  in  error.  It  Is  so  or- 
dered In  this  case.  Telegraph  Co.  v,  Hin,  12  S. 
B,  Rep.  877,  86  Ga.  600;  Bell  v.  Hutchings. 
12  S.  E.  Rep.  974,  86  Oa.  5^:  Stewart  v.  De 
Loach,  12  S.  B.  Rep.  1067,  86  Ga.  72D. 

tSfllabua  hr  the  ConrU 

Error  from  superior  court,  Chatham 
county;  R.  Faluoant,  Judge. 

Action  by  Henry  P.  Howard  against  the 
Savannah,  Florida  ft  Western  Railway 
Company  for  personal  Injuries.  Verdict 
for  plaintiff.  IMeudant's  motion  for  a 
new  trial  was  overruled,  and  it  brings  er- 
ror. Affirmed. 

The  following  ts  the  official  report: 

Howard,  while  employed  as  car  Inspect- 
or, and  while  examining  the  wheel  of  a 
coach,  bad  bis  band  crusned.  He  sued  for 
damages,  and  obtained  a  verdict.  A  mo- 
tion for  a  new  trial,  made  by  the  defend- 
ant, wae  granted,  and  the  case  came  to 
this  court,  which  affirmed  the  Judgment  of 
the  conrC  below.  84  Ga.  711,  U  S.  E.  Rep. 
452.  Another  trial  being  bad,  he  obtained 
a  verdict  for  f2,416.50.  Defendant's  mo- 
tion for  new  trial  was  overruled. to  which 
it  excepts.  The  grounds  of  tbe  motion 
were  that  tbe  verdict  was  contrary  to  tbe 
evidence,  contrary  to  law,  against  the 
weight  of  tbe  evidence,  and  excessive  In 
amount.  The  plaintiff  testided:  "Was 
Inspecting  train  78,  and  as  it  came  lo  tbe 
engine  disconnected,  and  the  pusher  came 
behind  and  pulled  the  sleeper  on  another 
track,  to  make  up  another  train,  and  then 
the  chair  car  was  taken  and  kicked  onto 
another  track.  I  was  feeling  for  flats  on 
the  baggage  car,  when  the  pusher  struck 
It  with  so  mucb  force— my  hand  being  un- 
der the  pedestal  strap— that  1  could  not 
take  it  up  belore  It  got  under  the  wheel. 
When  the  train  comes  In  we  have  to  lool> 
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nnder  the  cars  with  a  larjce  fiumbeao,  to 
see  whether  there  Is  aortblng  broken,  and 
to  look  tor  fiata,  ctalpa,  ate.,  on  the  wheels, 
and.  It  anythlns  wrong  ia  toand,  to  report 
It  tu  the  chief  Inspector.  Wtalle  I  was  ex< 
amlnlDg  as  aeaal,  the  pasheratmck  and 
curried  my  hand  under.  The  lick  was 
very  onasual.  Daring  my  experience  there 
of  18  months  I  never  knew  ot  such  a  lick. 
Wben  the  train  eomea  fn,  the  engine  which 
brings  It  In  dlaconnects  from  the  express 
car  nett  to  it,  and  leaves  a  space  ol  abont 
Biz  feet.  I  never  knew  it  to  be  less,  and 
often  It  Is  mure.  After  the  pusher  had 
Btrack  on  the  night  In  question,  I  found 
this  space  closed.  Before  this  accident  I 
fattdknonnof  couplings  to  be  made  time 
and  again  sogently  that  the  car  I  was  feel- 
inie  would  not  move  an  Inch.  I  have  seen 
the  front  cara  move  so  gently  that  any 
man  roald  take  his  hand  away  from  the 
wheel  witboat  any  danger  at  all.  My  in- 
atiDctlons  were  to  feel  every  portion  ot 
the  wbeel,  and  the  chief  Inspector  told  me. 
In  the  presence  of  others,  1!  we  did  not  feet 
every  portion  he  would  put  someone  there 
tbat  would.  There  were  no  rules  as  to 
tbe  method  ot  performing  my  duties  ex< 
cept  rules. gtven  by  an  Inspector.  I  be- 
came familiar  with  the  duties  by  noticing 
bow  the  Inspector  did  bis  work  when  I 
was  greaser,  and  after  1  became  Inspector 
I  was  told  howtodo  It.  Alargetlat  Is  ex- 
ceedingly dangeroos,  and  chip  flange  are 
▼cry  sharp. and  In  turning  a  curve  are  apt 
to  derail  a  train.  Wben  yon  come  to  a 
Bbarp  place,  you  can  detect  It.  With  the 
eye  you  could  not  see  It;  you  can  feel  It. 
In  addition.  Inspectors  have  to  look  and 
examine  the  under  gear  of  a  car.  We  are 
provided  with  a  hammer  to  strike  the 
wheel.  We  strike  It,  and  listen  to  the 
Bonnd,  to  see  whether  the  wheel  is  solid, 
and  then  paaa  onr  hand  over  tbewheel.  I 
eanr  the  flambean  in  my  right  band,  which 
IB  tbe  beat  way  to  carry  It  to  see  under- 
neaffb  the  car.  1  was  inspectlnff  on  the 
eaetem  side  of  tbe  train.  There  was  a 
carve  In  the  track,  and  from  the  position  I 
was  in  I  could  not  see  the  pusher.  I  was 
Inspecting  tbe  third  carof  tbe  train,— that 
IB,  tblrd  from  the  pusher,  or  tbe  second 
from  the  passenger  engine.  Twenty  mln- 
ntee  le  asnally  allowed  for  the  Inspection 
of  this  train.  There  were  other  inspectors 
besides  myself  at  work  on  tbe  train  at  tbe 
time.  The  pusher  comes  from  tbe  rear  of 
the  train  and  takes  care.  When  I  was  In- 
Jared,  tbe  pusher  was  coupling  onto  tbe 
ebalr  car,  and  when  making  tbe  coupling 
tbe  luovement  waa  exceeding  sadden.  I 
could  not  have  done  anything  to  extricate 
my  band.  J  Jerked  my  band  as  soon  as  I 
could,  but  the  force  and  Impetus  of  tbe 
wheel  carried  It  under  before  I  conid  take 
It  ont.  When  the  i^asher  le  drilling  the 
cars  it  rings  a  bell  as  It  passes  In  front  of 
me,  but  wben  It  comes  to  the  rear  it  never 
does.  It  It  did,  I  naVer  heard  It.  There 
■re  other  DolseB  from  bnasee,  hacks,  etc., 
SoiDK  on  in  the  vicinity,  so  that  yon  can- 
not bear  the  pasher  coming  back.  The 
only  safety  I  have  Is  tbe  carefulness  with 
whlcb  tbe  pnsherts  handled.  To  pnrsae 
my  duty  I  have  to  use  myeyrawltb  my 
flambeau  to  look  nnder  the  car,  and  then 
tu  listen  when  we  strike  the  wheel.  It  is 


impossible  to  watch  thepueherand  attend 
to  your  work,  and  do  It  properly.  1  have 
Been  the  coupling  made  without  moving 
the  cars.  They  can  do  it  easily.  There  is 
no  danger  In  feeliog  tbe  wheels  unless 
from  carelessness  on  tlie  pare  of  those 
handling  tbe  pusher.  Tbe  band  becomes 
sensitive  tn  the  movement  of  the  wheel 
after  practice,  and.  If  the  coupling  is  done 
properly,  yoa  can  take  yon  band  off  the 
wheelin  time.  To  perform  theaervtce  prop- 
erly I  consider  tbe  left  hand  tbe  best,  and 
have  been  taatfht  to  use  it.  If  you  carried 
the  flambeau  in  tbe  l&ft  band  you  would 
have  to  put  it  in  front  of  you  in  order  to 
see  under  the  car,  whlcb  would  blind  you, 
but  it  can' be  held  in  tbe  right  hand,  and 
not  obscure  tbe  vision.  In  feeling  the 
wheels  I  was  told  to  feel  under  tbe  pedestal 
strap,  and  we  have  to  do  It.  It  Is  not  far 
from  tbe  track.  I  would  not  and  could 
not  feel  every  part  of  the  wheel.  Would 
not  feel  under  the  curve.  Tbat  would  be 
dangf>rou8.  We  feel  about  three  Inches 
from  the  pedestal  strap.  At  the  time  of 
the  lick  I  had  ray  hand  ready  to  feel.  It 
was  at  least  three  Incbesfrom  the  rail  in  s 
vertical  line.  After  I  was  In]ared,  tbe 
physician  amputated  the  fingers  of  my 
hand,  leaving  the  thumb  and  little  finger. 
leuITered  a  greatdeal.and  did  last  winter. 
It  becomes  numb,  the  strength  of  tbe 
hand  Is  gone,  and  the  sense  of  touch  Is 
gone.  Forfonrdays  after  the  Injury  I  suf- 
rorpd  so  I  would  have  been  glad  for  any 
one  to  knock  me  In  the  head.  They 
feared  I  would  get  tbe  lockjaw.  l  ean  use 
that  hand  now.  After  i  was  injured  I 
looked  around  for  work,  and  got  a  place 
under  the  government,  where  I  worked  for 
a  little  while;  but  tb^y  wanted  me  to  row 
a  boat,  and  I  told  them  tbat  would  be  Im- 
possible. I  was  under  the  doctor's  treat- 
ment for  nearly  a  month,  and  defendant 
only  paid  me  for  tbe  three  days  ot  tbe 
month  I  worked.  I  complained  to  tbe  su- 
perintendent, and  he  caused  me  to  be  paid 
tbe  balance  of  the  month.  I  could  work 
in  August  following  the  Injury,  but  could 
not  get  work.  I  was  not  fit  to  do  car  In- 
specting becanse  of  the  Injury,  and  am  un- 
fit tor  work  (hat  requires  the  use  of  my 
hands.  Before  the  Injury  I  hud  occupied 
positions  tbat  required  tbe  use  of  both 
my  hands.  Had  worked  as  a  sawyer,  and 
could  command  975  attbat;  but  one  must 
have  both  hands  to  be  a  sawyer.  The  in- 
jury incapacitated  me  for  the  position  ot 
greaser.  I  was  a  clerk  at  one  time,  and 
was  condDctorfor  a  little  while,  aad  since 
then  have  worked  with  thegovemmen  t  and 
for  Hammond,  Hall  &  Ctompany  as  night 
watchman,  night  clerk,  etc.  I  know  how 
to  write,  and  think  I  am  a  man  ot  some 
education.  Clerical  positions  dn  not  re- 
quire the  use  of  both  bands.  On  account 
of  my  failure  to  get  employment,  was  Idle 
from  tbe  time  of  tbe  Injury  until  March  of 
the  following  year.  Tbe  first  trial  ot  this 
ease  was  in  March.  Tried  before  that  to 
get  work,  and  after  the  first  trial  tried 
again.  Did  notsncceed  Ingettlng  employ- 
ment until  April,  1889.  I  was  getting,  as 
ear  Inspector,  $1.76  a  day,  and,  with  over 
time.  It  amounted  to  t2.ZI%.  I  got  from 
my  position  under  the  government,  where 
I  was  employed  for  nearly  six  months, fl.* 
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GO  for  three  boars' work  In  tbe  day  and 
tbreeatnlgbttaod  between  tlmea  drammed 
tbe  city,  BO  that  I  made  at  least  f  2  a  day 
for  six  montbR.  od  an  average.  After- 
wards I  averaged  f 2  per  day  fur  a  montb, 
and  after  tbatgot  tbe  position  wltb  Ham- 
moDd,  Hull  &  Compauy.  Tbat  firm  paid 
me  at  Urst  $1.65  a  day,  then  my  wages 
were  Increased  tn  914  a  week,  and  last 
snrnmerltwan  fl6a  week.  lamstlllwlth 
tbat  firm.  At  tbe  tloia  of  tbe  injury  I  was 
about  I  am  cot  a  left-banded  man. 
Do  not  know  that  I  have  done  more  cler- 
ical work  than  manual.  Have  planted, 
and  kept  store.  Had  sotne  experience 
keeping  store  before  my  accident.  Can  do 
clerical  work  as  well  now  as  before. 
Ulght  nut  be  able  to  write  as  rapidly,  bat 
can  write  as  welt.  Can  do  tbe  work  ot  an 
accountant,  write  correspondence,  and 
work  of  that  kind.  Was  abla  to  work  In 
August  ur  September  after  tbe  accident, 
so  far  as  aclerlcal  position  was  concerned. 
I  averaged,  as  a  car  Inspector,  between 
964  and  $65  a  montb.  In  tieptember  alter 
1  was  Injured  I  tried  to  get  work.  Was 
tburoughly  familiar  wltb  the  dntles  of  car 
inspector  whan  I  was  hurt.  Knew  bow 
the  earn  were  made  up  at  nigbt,  and  tbat 
they  would  be  made  np  while  I  was  In* 
Bpecting.  Knew  tbat  while  I  was  inspect- 
ing the  puHbur  would  come  back  and  make 
coDnectlon  with  Ibe  cars.  I  bad  known 
that  for  in&tttbs,  and  accepted  the  posi-' 
tion  under  the  circumstances.  Knew  I 
bad  to  Inspect  tbe  train  Immediately  alter 
Its  arrival,  and  wblle  there  was  a  great 
deal  of  nolae  around  tbere.  Knew  I  could 
not  >earthe  bell  of  the  pnsher.and  did  not 
complain.  The  only  complaint  I  have  to 
make  Is  that  tbe  engineer  did  not  handle 
the  pusher  caretally.  Sometimes  while 
tbe  Inspectors  Inspect  the  wheels  the  cars 
move,  but  so  little,  so  gradually,  tbat  yon 
can  recover  your  hand  without  any  trou- 
ble. They  do  not  move  often,  bat  do 
move  uecaslnnall^'.  and  I  wonld  not  say 
it  was  ao  unusual  tbingfor  them  to  move. 
They  moved  on  an  average  three  or  four 
inches.  Occasionally  I  have  seen  them 
move  a  little  more  than  tbat.  It  la  very 
nnnsual  for  them  to  move  a  loot.  I  have 
■een  them  move,  but  to  say  how,  much  I 
cannot  say.  I  was  injured  on  account  of 
tbe  suddenness  nitb  which  the  car  was 
moved.  If  the  force  had  been  enough  to 
knock  tbe  car  six  inches,  my  fingers  woald 
have  been  cut  off.  All  tbe  Inspectors  I 
have  seen  nee  their  left,  hand.  On  the  east- 
ern side  ol  tbe  train  It  is  tbe  best  way,  a 
great  deal  easier  and  simpler  than  nslng 
the  right.  On  tlia  last  trial  I  testified  tbat 
tbe  pusher  moved  tbe  car  I  was  working 
on  two  feet  or  more.  It  was  impossible 
for  me  to  say  exactly  the  distance  the  car 
was  kicked.  When  I  was  hart  I  was 
about  to  feel  the  wheel,  starting  down- 
wards, In  a  position  sldewaystowards  the 
pasher.  Went  to  feel  tbe  wheel  between 
tbe  pedeHtuI  strap  and  the  track.  Wasleel- 
ing  for  flats.  Was  looking  undnnieatb  the 
car.  It  I  had  my  face  towards  tbe  pasher 
It  would  be  of  no  benefit  to  me.  To  feel 
for  fiats  yon  have  to  use  both  your  hands 
and  eyes.  You  could  see  the  pasher  going 
by,  but  cannot  see  it  or  hear  it  while  In  the 
vearofyoa.   Did  testify  on  the  last  trial 


that  *  the  pasher  did  not  ring  a  bell  tbat 
night.  They  never  ring  tbe  bell  when  tb«y 
make  a  coupling.  They  atop  ringing  wh«i 
tbe  Dusber  gets  on  tbe  track  when  tbe 
coupling  Is  made.  I  knew  this  tbe  evening 
I  got  Injured.  There  were  no  more  enginea 
around  there  that  night  than  asual. 
There  were  a  great  many  pnsbeni  aroand 
there.'  Do  not  think  I  heard  any  other 
engine  that  night  to  distract  my  atten* 
tlon.  The  engineer  is  governed  by  the  sig- 
nals given  him  by  tbe  awitcbman.  Tlia 
switchman  r^ulates  the  speed  o!  the  pnab- 
er  by  signals  given  wltli  bis  lantern.  Do 
not  know  whether  tbe  engineer  knew  tbe 
distance  be  had  to  come  in  order  to  make 
the  coupling.  He  knew  we  were  working 
tbere,  and  that  by  any  careless  handling 
of  the  train  we  would  he  hurt. " 

The  evidence  for  tbe  plaintiff,  as  above 
detailed  at  length,  was  the  only  evideuea 
introduced  which  seems  to  have  any  ma* 
terlal  bearing  upon  the  question  made  aa 
to  tbeexcessIveneBs  of  tbe  verdict.  Tbere 
were  other  witnesses  Introduced  for  plain- 
tiff, whose  testimony  varied  in  some  par^ 
ticulars,  but  in  the  main  corroborated  blm 
as  to  the  (acts  that  he  was  properly  en- 
gaged,In  a  proper  position, In  discharging 
bis  duties,  and  tbat  an  Improper  aboek 
was  given  to  tbe  car  on  wblcb  be  was  at 
work,  by  the  pusher,  etc. 

Erwia.Du  Bignon  Jt  Chiabolmy  for  plain- 
tltr  In  error.  R.  B.  Ricbarda  and  IF.  R. 
LeakeOt  for  defendant  In  error. 

FaBCuiUAic  Judgment  affirmed. 


(89  a*~  7SX) 

OHATTANOOOA.  R.  &  a  IL  00.  v.  BLAST 
BOMB  TOWN  CO. 
(Supreme  Gonrt  of  Gkorgis.    Aug.  1«  1802.) 

AoriOX  AOAIRBT  9&ILItOAD  CoKPANT— APPBOPKI* 

AnoN  or  Laiti>—  BoFnaissor  or  I>bola.uatiom 
— AiiB!n>iiBST— nsw  Givas  or  AonoK. 

1.  Tb»  de«flaratioD  aa  It  stood  orli^nslly  set 
forth  a  cause  of  action,  and  contained  &  snffi. 
dent  description  of  the  land  allesed  to  have 
been  taken,  the  price  of  which  was  sned  for. 

2.  A  dedaraUoa  against  a  chartered  rail- 
road company  for  the  value  of  land  permanent- 
ly appropriated  br  it  under  its  charter  is  not 
amendable  hj  adding  a  count  for  the  value  of 
soil  taken  from  the  land  and  appropriated  to  the 
use  of  the  company,  the  two  causes  of  action 
being  different,— the  first  treating  the  land  as 
realtir,  and  as  sold  to  the  company :  the  second 
treaung  the  soli  taken,  ss  peraouuty,  and  as 
sold  to  the  company.  The  aUowanee  ef  the 
amMidment  vitiated  the  triaL 

(SyUahus  by  the  Ooart) 

Error  from  city  court,  Floyd  eoantji 

UaX  MBTBItHABDT,  JudgO. 

Action  by  the  East  Bome  Town  Com- 

8 any  against  tbe  Chattanooga,  Bome  A 
olumbus  Batlroad  Company  for  tbe  price 
ot  land  appropriated  by  defendant.  Ver- 
dict lor  plaintiff.  A  new  trial  was  refused, 
and  defendant  brings  error.  Reversed. 
The  following  Is  the  official  report: 
The  platntlfl  sued  the  railroad  company 
tor  9w0,  with  interest,  alleglug  tbat  de- 
fendant, by  virtue  ot  Its  charter,  entered 
upon  and  converted  to  Its  use  one  halt  an 
acre  of  land  which  was  tbe  property  of 
plaintiff,  and  which  ts  a  part  ot  lot  No. 
286  in  tbe  twenty-third  district  and  tblrd 
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section  of  Floyd  countj,  Qa.,  and  Jolnii 
the  riKbt  of  way  tberetolore  granted  bj 

Elalntm  to  delendabt  tbroagh  plalntlK's 
indt  and  was  at  tbe  time  of  tbe  taking 
of  tbevalae  of  tSOO;  that  tbe  defendant 
taaa  oecnpled  It  continuously,  baa  per- 
manently appropriated  it,  and  now 
claims  It  as  part  of  ita  railroad  rigbt  of 
way  and  property,  and  by  reason  tbereof 
became  indebted  to  plaintiff  tbe  anm  sued 
for,  ondertook  and  promised  to  pay  tbe 
■ame,  etc.  Tlie  defendant  demnrred,  be- 
eanse  tbe  declaratioD  did  not  set  forth  a 
BDfficlent  cause  of  action,  and  did  not 
distinctly  describe  tbe  land.  Tbe  demar- 
rer  was  overroled,  and  tbls  Is  assigned  as 
error.  Aftertbe  introdnction  of  tbe  plain- 
tifTa  evidence  the  defendant  moved  tor  a 
nonsuit,  which  tbe  conrt  Intimated  It 
would  crant.  whereupon  the  plaintiff 
moved  to  amend  by  allpglng  that  the  de- 
fendant is  Indebted  to  it  In  tbe  farther  sum 
of  $500,  wltb  interest,  for  that  defendant, 
by  its  agents  and  employes,  entered 
upon  plaintiff's  land  aforesaid,  dug  np 
and  carried  away  tberetrom  and  depos- 
ited on  tbe  right,  of  way  tbe  soil  off  of  one 
half  an  acre  of  plain  tlff'a  land,  said  soil 
being  of  the  value  of  $500.  The  delendant 
objected  to  the  amendment  on  the  ground 
that  It  la  a  new  and  distinct  cause  of  ac- 
tion. Tbe  oblectlon  was  overruled,  which 
la  assigned  as  error.  The  defendant  also 
moved  to  strike  tbe  amendment,  because 
it  did  not  allege  that  the  taking  of  tbe  soil 
was  done  forcibly  and  wrongfully.  Tbe 
orerrullng  of  this  motion  Is  assigned  as 
error.  The  court  allowed  tbe  plaldtitf, 
over  defendant's  objections,  to  Introduce 
witnesses  to  prove  that  the  contractors 
building  the  road  had  taken  tbe  land,  for 
tbe  parpoae  of  conatroctlng  certain  em- 
bankments. Tbe  objections  were  that  un- 
der the  declaration  as  amended  the  plaln- 
tltr  was  entitled  to  proceed  only  for  the 
soil  actnally  taken.  Error  la  asalgned  on 
this  ruling.  The  Jury  found  for  tbe  plain- 
tiff 95U0  and  Interrst. 

It  is  assigned  as  error  that  tbe  conrt  re* 
used  to  grant  a  new  trial,  tbe  motion 
therefor  being  on  the  following  gronnds: 
(1.  2)  That  the  verdict  Is  contrary  to  law 
and  evidence.  (8)  That  It  Is  contrary  to 
tbe  charge  that.  If  tbe  land  Is  a  town  lot. 
the  possession,  to  avail  In  this  case,  mnst 
be  actual,  open,  notorious,  public,  and 
undisputed;  it  cannot  he  constructive. 
(4)  That  tbe  court  charged  that  plaintiff 
would  be  entitled  to  interest  from  tbe 
date  of  taking  If  tbe  Jury  found  for  plain- 
tiff; the  error  being  that  the  action  was 
for  damages  In  the  nature  of  a  trespass, 
and  plaintiff  would  not  be  entitled  to  in- 
terent.  (5)  That  the  court  charged:  **A 
partial  destruction  of  the  land  or  a  dlml- 
notion  of  Its  value  would  be  a  taking,  ren- 
dering the  property  of  little  or  no  value; 
would  be  a  taking,  for  which  the  plaintiff 
wonld  be  entitled  to  recover  tbe  value  of 
tbe  land.  If  you  find"  that  defendant  or  Its 
agents  took  this  land  under  Its  charter,  or 
if.  by  their  acts,  they  rendered  It  of  llttleor 
no  value,  then  plaintiff  would  be  entitled 
to  recover  the  value  thereof."  In  this 
connection  tbe  court  also  charged  that  if 
It  was  a  mere  treapass,  and  not  a  taking 
bj  the  railroad  company,  that  company 


would  not  be  liable  for  the  acts  of  th* 
contractor  or  subcontractor.  The  errors 
aaslgned  are  that  It  was  not  warranted 
by  tbe  evidence  or  the  pleadings,  the  evi- 
dence showing  that  neither  the  defendfint 
nor  Its  agents  everentered  upon  tbls  land, 
and  that  the  acts  and  injuries  commit- 
ted thereon  were  by  subcontractors,  for 
which  the  defendant  was  not  liable,  and 
they  would  not  constitute  a  taking  under 
its  charter.  (6)  That  the  court  overruled 
a  motion  for  continuance.  Plaintiff  ao- 
nonneed  Its  Intention  of  relying  upon  the 
declaration  as  originally  drawn,  without 
regard  to  tbe  amendment,  and  of  intro- 
ducing evidence  tbat  defendant  bad  taken 
the  land;  and  after  argument  tbe  court 
decided  tbat  It  might  do  ao.  whereupon 
defendant  claimed  surprise,  and  one  of  its 
counsel  stated  as  follows:  "At  tbe  last 
term  the  case  was  called  for  trial,  and  the 
only  wltnesaes  wblcb  tbe  plaintiff  Intro- 
duced—Smith and  Dei ts— testified  that  de- 
fendnnt's  embankment  and  railroad  did 
not  rest  upon  any  part  of  the  land  out- 
side of  defendant's  thirty  feet  right  of 
way,"  And  at  its  conclusion  defendant 
moved  for  a  nonsuit,  upon  the  ground 
that  the  evidence  showed  that  It  did  not 
take  any  of  the  land  as  charged  in  the  dec- 
laration, and  that  the  acts  outside  of  the 
right  of  ,  way  were  done  by  tbe  employes 
of  a  BubcoDtractor.  Tbecourt  announced 
tbat  be  would  nonsuit  tbe  plaintiff. 
Thereupon  the  plaintiff  offered  tbe  amend- 
ment, wblch  was  allowed,  and  on  the  de- 
fendant's motion  the  case  was  continued. 
In  order  to  allow  It  to  get  witnesses  to 
meet  thla  changed  pbase  of  the  case.  It 
relied  on  this  last  phase,  under  the  amend- 
ment, being  tried  alone,  and  made  no  pre|>- 
aratlon  to  meet  tbe  old  case,  wblch  Its 
connssi  understood  to  be  abandoned  an- 
der  the  amendment.  He  relied  on  Delts, 
and  had  not  spoken  to  tbe  company's 
engineer,  but  wonld  have  done  so  Uhe 
had  thought  plaintiff  would  rely  on  tbe 
original  declaration.  The  motion  was 
made,  not  for  tbe  purpose  of  delay  only, 
hut  bona  ffde  to  get  wltnesaes  to  contro- 
vert tbe  proposition  that  defendant  was 
lu  possession  of  and  bad  taken  any  part 
outside  of  Its  right  of  way.  (7, 8)  That 
tbe  court  allowed  Smith  to  testify  for  tbe 
plaintiff,  over  objections,  that  the  digging 
up  and  the  taking  away  of  the  dirt  from 
tbat  particular  place  damaged  lt$600,  and 
that  the  removal  of  this  dirt  was  equiva- 
lent to  taking  this  property,  as  It  ren- 
dered It  of  no  value  to  the  plaintiff.  The 
objections  were  that  the  value  of  the  dirt 
was  Its  ordinary  value,  and  not  thelnjnry 
to  this  land ;  that  these  were  condusiona 
of  the  witness;  that  tbe  acts  were  done 
by  subcontractors,  and  not  by  tbe  defend- 
ant ;  and  that  there  was  no  allegation  to 
warrant  tbe  testimony.  (9)  During  de- 
fendant's concluding  argument  the  court 
allowed  Maj.  Foucha  to  take  the  stand 
and  testify,  over  objections,  that  he  was 
president  of  the  plaintiff  company  In  1877, 
and  was  familiar  with  Its  metes  and 
bounds;  that  It  has  exercised  acts  of  own- 
ership and  control  over  and  has  been  in 
poBsesalon  of  this  land  for  many  yearn; 
that  It  has  no  fence  around  It,  and  be  does 
not  know  that  U  ever  had;  and  that  It  1« 


Digitized  by 


Google 


310 


SOUTHEASTEBX  B£FOBT£B.you  16. 


(Oa. 


ffbat  !■  called  **vaeaDt  property.*  The 
objections  were  that  the  wltnRsa  stated  as 
a  coucloBlon  the  effect  of  certain  arts, 
when  the  acts  were  not  giveu.  and  that 
thecasp  was  (!lOHed,  aud  tt  wae  then  too 
late  to  admit  new  testimony. 

J.  Branbam,  W.  W.  Brookes,  and  W,  T. 
TnrnbuU,  for  plaintiff  In  error.  Dubnejr  Jt 
Foucbe.  tor  defendant  In  error. 

Per  CDBim.  Jodgment  reversed. 


^1  Qa.  82) 

TROUNSTINH  et  al.  t.  IRVING. 
(Supreme  Court  of  Georgia.    Not.  21,  1892.) 

Fhauddlbst  Comtbtajncss  —  GiPT  TO  SOK— 9oii- 
TEXCT  OF  aRl.KTOS^B.EPaBSBXTl.TIOSB  TO  ICBK- 
CANTILB  AOBNCT. 

L  Where  credit  wai  extended  npon  the 
faith  of  a  representation  by  the  debtor  made 
aboat  six  months  prior  to  the  dealings  between 
MtUBelf  4nd  the  cradttor,  In  a  writtra  statement 
of  his  assets  and  liabilities  to  an  agency  en- 
gaged in  furnishing  to  Bubscrihers  reports  as  to 
the  financiai  standing  of  persons  in  buainess, 
and  furnished  hj  tMa  agency  to  the  cred- 
itor at  the  time  the  credit  was  extended, 
which  representation  was  to  tbe  effect  that  the 
debtor  had  in  his  own  name  town  property  of 
a  certain  aggregate  value,  and  this  included  the 
Talne  of  a  certain  house  and  lot  of  which,  two 
years  befor&  he  had  made  a  parol  gift  to  his 
son,  wlio  had  ever  since  been  in  possession,  and 
to  which,  after  the  representation  was  made 
and  before  the  credit  was  extended,  he  made  a 
deed  ot  gift  to  the  son,  the  donor  being  then 
solvent,  and  not  thereby  rendered  insolvent,  the 
conveyance,  in  the  absence  of  fraud,  was  not 
void  as  between  the  donee  and  the  creditor,  al- 
though not  recorded  until  after  the  creation  of 
the  debt. 

2.  The  evidence  being  nadisputed  that  the 
donee  was  in  possession  of  the  property  at  tbe 
time  the  credit  was  extended  to  the  donor,  the 
court  did  not  err  In  refnsing  to  charge  that  if 
the  credit  was  extended  on  the  faith  of  tbe 
propertTi  without  notice  of  the  deed,  the  convey- 
ance was  void  as  between  the  creditor  and  the 
donee. 

3.  A  request  to  charge  that,  If  the  deed  was 
withheld  from  record  and  concealed  from  the 
creditor,  this  might  be,  "under  all  the  evidence," 
luffident  to  render  it  void  If  the  goods  were  sold 
on  the  faith  of  the  property  conveyed,  was  prop- 
erly refused;  the  charge  requested  was  UaUe  to 
be  construed  as  an  e^presnon  nt  o^nion  upon 
the  evidence. 

4.  The  evidence  warranted  the  verdict. 

(SyllaboB  hr  the  Ooort) 

Error  from  eaperior  conrt,  McDnffie 
county;  H.  C.  Ronst,  Jndj^. 

An  execution  In  faror  of  A.  9c  J.  Tronn- 
■tlne  ft  Co.  agafnet  B.  F.  Irving  was 
levied  on  land  alleged  to  belonx  to  the  ex- 
ecntlon  defendant.  Q.  N.  Irving  Intervened 
aa  claimant.  There  was  Judgment  for 
claimant,  and  plaintiff  brings  error.  Af- 
firmed. 

Tbe  following  le  tbe  official  report: 
An  execution  1o  favor  of  Tronnstlne  & 
Co.  againet  B.  F.  Irving,  iasned  upon  a 
Judgment  of  September  17.1881),  was  levied 
upon  alotoflandln  Thomson,  which. was 
claimed  by  G.  H.  Irving,  son  ot  the  defend- 
ant. There  was  a  verdict  for  tbe  claim- 
ant. Plaintiffs  moved  for  a  new  trial, 
and,  tlieir  motion  being  overruled,  they 
except.  The  motion  contained  the  gen- 
eral gronnds  that  the  verdict  was  con- 
trary to  law,  evidence,  etc.:  also  that  tbe 
court  erred  In  rising  to  ^ve  In  charge 


the  following  written  requefits  ot  plain- 
tiffs: "Concealment  is  a  badge  offrand, 
and,  if  the  Jury  find  from  tbe  evidence  that 
this  deed  was  withheld  from  the  records 
and  concealed  from  plaintiffs,  and  D.  F. 
Irving  bonsht  these  goodp  on  faith  uf  tbia 
property,  this  might  be,  under  all  tbe  evi- 
dence, aufflclent  to  render  the  deed  void.* 
"If  the  Jury  find  from  the  evidence  that 
plain  titfa  In  d.  fa.  sold  goods  to  D.  F. 
Irving  on  the  faith  of  tbIa  property,  and 
without  any  notice  of  thla  deed  to  Q.  H 
Irving,  then  the  plalntlffa  in  d.  fa.  stand 
upon  the  footing  of  a  bona  tide  purchaaer 
without  notice,  and  this  deed  to  G.  H. 
Irving  Is  void  as  agalnat  them."  It  ap* 
peared  from  the  evidence  that  claimant 
relied  upon  a  deed  from  bis  father  to  him 
dated  May  2, 18^8,  marked  "Filed  for  rec- 
ord Decpmber  13,  1888,"  and  "Recorded 
March  2. 1880, "  and  that  the  goods,  for  tbe 
price  of  which  plalnttfla  obtained  Judg- 
ment, were  ordered  fmm  them  by  defend- 
ant on  June  21, 1888;  that  when  plalntiaa 
received  the  order  for  tbe  gooda  they  ap- 
plied to  the  Mercantile  Agency  of  R.  G. 
Dan  A  Co.  tor  a  report  of  the  financial 
standing  ot  defendant,  and  received  a 
copy  of  the  report  made  by  him,  In  which, 
among  other  things.  It  was  stated  that 
he  had  town  property  In  his  own  name 
worth  f  1.5,000,  and  a  surplus  In  bualnesa 
of  (18,350;  that  believing  In  these  state- 
ments they  gave  blm  the  credit,  and  bnt 
for  the  item  of  $15,000  real  estate  would 
not  have  sold  d^endant  tbe  gooda;  that 
they  were  regular  subiKrlbers  to  the  Mer- 
cantile Agency.  There  waa  testimony  for 
plaintiffs  that  thlsstatement  waa  made  by 
defendant  on  December  19,1887.  Plaintltf» 
also  put  lu  evidence  a  deed  of  aaaigDment 
made  by  defendant  on  December  17, 1888. 
conveying  all  bis  property  for  the  benefit 
of  his  creditors,  in  which  there  were 
claims  preferred  to  the  amount  ot  f5,686.- 
69,  and  bis  liabilities  were  stated  at  f  18,- 
0S0.70.  Also  a  voluntary  deed  from  de- 
fendant to  a  daughter  conveying  a  house 
and  lot  in  Thomson,  dated  May  2, 1888; 
another  to  another  daughter,  conveying 
another  house  and  tot  in  Tbom&on,  of  tbe 
same  date;  and  another  to  hfs  nlfe,  con- 
veying anotberhouse  and  lot  In  Thomson, 
dated  December  10, 188S,  The  first  two  of 
these  deeds  were  marked  "  Filed  for  record 
December  18, 1888."  and  "Recorded  March 
2. 1889,"  and  tbe  last  "Filed  tor  record  De- 
cember 14.  1888, **  and  recorded  "January 
4,1889."  Also  tbe  county  ttix  digeat  tor 
1887,  showing  that  defendant  returned 
97,0W  town  property,  and  claimant  one 
poll  and  f%  household  property.  Also 
tax  digest  for  1888,showln(;  that  claimant 
returned  one  poll  and  $183  household  fur- 
niture, Hod  that  defendant  returned  96,000- 
town  property  and  f3,050  other  property. 
Defendant's  tax  for  1888  was  S91.&0,  of 
which  $45  was  paid  by  his  assignee  and 
the  balance  by.  defendant,  claimant,  and 
thedaaghters  above  mentioned.  It  fur- 
ther appeared  lor  plaintiffs  that  when  the 
three  deeds  to  bis  children  were  drawa 
neither  of  them  was  present,  and  after 
they  were  signed  tbe  person  who  drew 
them  gave  them  to  defendant,  and  dl(^ 
not  know  what  defendant  did  with  them. 
It  alao  appeared  that  the  deeds  from  de- 
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fendant  tofala  snn  and  tvvodanghters  were 
all  brought  to  the  clerk  Tor  record  by  one 
person  on  December  IS,  18S8,  and  the  wlt> 
nesa  who  testified  to  tbU  also  testified 
that,  to  tbe  beat  ut  hia  recoltectloo,  defend- 
ant brought  tbem  to  blm.  Tbe  defendant 
testified  that  he  pat  claimant  In  posses- 
aiun  of  .the  bonse  and  lot  levied  on  fn  1886; 
tbat  be  was  solvent  at  the  time  be  made 
tbe  deed  to  elalmant,  being  then  worth 
more  than  flO.OOO  above  hia  Uabllitiea, 
In  this  estlroata  bta  booka  and  notes  were 
Talaed  at  98,394.78.  A  great  mauy  of  the 
notes  and  aeeounta  were  not  collected. 
1888  was  a  very  bad  crop  year.  Erery- 
ttalng  was  swept  away  by  the  excessive 
rolDB,  HDd  the  farmers  cunid  not  pay  their 
acroants.  This  was  the  cause  of  his 
trunble.  When  he  made  the  deeds  he 
never  thongbt  of  having  any  financial 
trouble.'  All  the  property  he  turned  over 
to  bis  assignee  only  brought  enough  to 
pay  the  preferred  debts  under  tbe  deed, 
wben  the  deeds  were  signed  he  took  them, 
and  delivered  "this"  one  to  claimant  and 
tbe  others  to  his  daughters.  They  may 
haFO  remained  In  his  sale,  but.  It  so,  were 
pat  there  by  his  children  for  safekeeping, 
bDt  be  did  not  claim  possession  ot  them. 
He  dldnotknowbow  the  three  deeda  came 
to  be  carried  to  the  coarthonse  together 
on  December  IS,  1888.  He  may  have  made 
tbe  statement  to  Dun  &  Co.,  and  the 
boose  and  lot  'deeded  to  claimant  may 
have  been  Included  In  the  Item  of  915,01)0 
of  town  property.  He  never  made  any 
atatement  to  Dnn  9c.  Co.  or  any  one  else 
tbat  he  bad  madn  these  deeds  to  hia  ehlJ- 
dren.  Claimant  waa  fala  bookkeeper  and 
clerk,  and  bad  nsd  of  hia  safe  to  keep  bis 
papers  In.  The  house  and  lot  deeded  to 
one  of  bis  daughters  was  given  to  her 
when  she  married,  over  aeven  years  before 
be  gave  her  the  deed,  and  ahe  had  been  In 
poesesslon  all  tbe  time*  claiming  it  as  her 
own,  and  made  a  great  many  valuable 
Improvementa  on  the  lot,  putting  most  of 
tbe  bnlldlnga  now  on  It.  She  paid  him  no 
rent,  and  he  claimed  no  dominion  over  It. 
Tbe  bonne  and  lot  deeded  to  his  other 
.ianghter  was  given  to  her  several  years 
t>efore  the  deed  was  given  her,  and  ahe  had 
l>een  in  poseesslun  of  the  some.  Claimant 
'testified  tbat  be  went  Into  possession  ot 
the  hoase  and  lot  In  qneatlon  in  1R86; 
tbat  be  was  then  clerking  for  tala  father; 
tbat  the  deed  was  given  to  him  by  his 
father  about  the  time  it  bore  date,  and  he 
tbonght  he  deposited  It  In  the  safe  and 
kept  it  until  he  had  recorded  It;  did  not 
keep  It  oft  record  witb  any  Intention  to 
defraad  any  one,  bat  neglected  to  record 
It,  not  thinking  It  necessary  to  be  In  any 
hurry  about  it.  etc.  Another  ground  of 
tbe  motion  waa  tbat  the  court  erred  In 
cbaiiclng:  **Sometblng  has  been  said 
about  boBSL  Sde  creditors.  Now,  one  who 
f^ves  credit  upon  the  faith  ot  particular 
property  Is  a  bona  Ode  creditor;  but 
where  credit  Is  given  upon  property  gen- 
erally, without  any  partlcalar  description 
ot  the  aame.  It  win  not  In  law  eonstltnte 
one  wbo  sells  goods  to  another  a  bona 
tftfe  creditor.  To  constitute  a  bona  Sde 
creditor,  credit  mnat  have  been  gl  ven  on  the 
faith  of  specific  property.  For  instance, 
4f  I  own  a  dwtfllng  house,  and  stated  to 


any  one  that  I  own  this  specific  prop- 
erty, and  be  sella  me  goods  onthetalth 
ot  It,  he  Is  a  bona  Sde  creditor,  and  II I  give 
away  tbe  property,  but  the  deed  was  not 
recorded,  then  tbe  property  would  be  sub- 
ject to  tbe  debt.  Bat  if  the  goods  are 
sold  upon  faith  ot  specific  property  witb- 
ont  notice  of  the  voluntary  deed,  and  the 
party  has  other  property  ample  to  meet 
his  debts,  with  which  to  pay  the  debts, 
then  the  deed  is  good.  So  the  whole 

Juestlon  comes  back  to  hia:  WasD,  F. 
rvlng  solvent  or  not  at  tbe  time  he  made 
the  deed?"  Tbe  objection  made  In  the 
motion  was  to  tbe  last  qnallflcatlon  In 
this  charge. 

P.  B.  Johnson,  for  plaintiffs  in  error. 
John  T.  Weat,  for  defendant  In  error. 

Fbb  Curuu.  Judgment  affirmed. 


(91  Oft.  87) 

BAT  V.  STATE. 
(Supreme  Oonrt  of  G^rgia.  Not.  16,  1892.) 
Cbedibilitt  or  Witmsss— Crimihal  Law— Siok* 
VBSB  or  AOODSBD — ^Nsw  Tsiix. 

1.  T\m  credit  of  witnesses  Is  fto  the  jurr. 
Tbe  evidence,  though  conflicting,  warranted  the 
verdict. 

2.  It  is  not  canse  for  reverdng  a  jadgment 
denying  a  new  trial  that  the  accused,  bj  rea- 
son of  cdcknesB,  was,  according  to  the  opinion 
of  a  physician,  unfit  both  in  mind  and  body 
to  undergo  a  trial,  no  anfitness  having  been 
brought  to  the  attentloQ  of  the  court  before 
the  trial  commenced,  or  while  it  was  in  progress, 
and  the  accosed  having  announced  ready,  and 
made  no  motion  for  a  continuance,  and  havittg 
had  the  advice  and  aaslstance  of  coimsd. 

<SylIabuB  by  the  Court.) 

Error  from  superior  conrt,  Taylor  coun- 
ty: J.  H.  Martin,  Judge. 

W.  H.  Ray  was  convicted  ot  betting 
money  on  cards.  His  motion  for  a  new 
trial  waa  overroled,  and  ha  brings  error. 
Afllrmed. 

The  following  Is  tbe  sabatance  of  the 
ofBcla)  report ; 

W.  H.  Bay  was  Indicted  for  playing  and 
batting  on  tbe  26th  day  of  March,  1892,  for 
money  and  other  things  of  value  at  cer- 
tain games,  playing  with  cards.  At  tbe 
trial  Back  Bay  testified  tbat  on  tbe  2ntbof 
March,  1892,  he  was  at  Bateman  &  Colbert's 
mill.  That  daring  tbe  day  he  saw  Henry 
Bay,  Cox,  and  Joiner  playing  and  bet- 
ting atcarda  In  the  mill  house.  That  they 
each  had  a  pile  of  com,  and  tbey  said  the 
com  was  worth  or  represented  10  cents  a 
grain.  Th'ey  also  played  for  aomeflsh  nets. 
They  alao  played  for  an  order  on  a  negro. 
The  negro  was  Indebted  to  each  ot  them. 
"Joiner  won  tbe  fish  nets,  and  I  saw  them 
delivered  to  him  the  next  day. "  G.  W.  B. 
Joiner  testified:  "I  waa  keeping  the  mill 
ot  Bateman&Colbert  on  the  25th  of  March, 
1892.  I  did  not  play  and  bet  at  cards  with 
Henry  Bay  or  Ben  Cox  that  day,  or  any 
other  day,  for  money,  or  any  other  thing 
of  valoe.  Mr,  Henry  Bay  waa  aick  on  that 
day',  and  I  know  he  did  not  play  carda 
witb  me  at  all  on  tbat  day.  We  did  not 
play  lor  anything  whatever,  neither  for 
nets,  corn,  brders,  or  money,  or  anything. 
There  was  no  game  of  cards  played  at  tbe 
mill  on  the  25tb  of  March,  and  no  game  of 
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cards  plajAd  at  tbe  mill  daring  the  week 
Jbefore,  for  lun  or  otherwise.  I  am  Indict- 
ed tor  playing  at  tbe  same  time."  Ben 
Cox,  for  defendant,  testified:  "1  waa  at 
Bateman  &  Colbert's  mill  on  tbe  25th  day 
of  March,  18&S.  I  did  not  play  and  bet  at 
cards  on  that  day  at  the  mlU  or  at  any 
other  place,  either  with  Henry  Ray  or  Q. 
W.  B.  .Joiner,  or  any  other  person.  In 
fact,  I  never  did  bet  a  cent  on  a  game  of 
cards  in  my  lite.  There  waa  a  game  ol 
cards  played  at  the  mill  on  ,the  25tb  day  of 
March.  1892,  lor  fan.  We  played,  Mr.  Join- 
er and  myself,  and  kept  the  game,  with 
corn.  The  com  wns  not  Telned.  Ray  did 
not  play  la  any  game,  either  for  fun  or 
otherwise.  lam  indicted  for  playing  at 
the  same  tl  me  with  Kay. "  The  defendant 
made  nostatement.  Hewas  fonndguilty, 
and  moved  for  a  new  trial  on  the  gronnds 
that  the  verdict  was  contrary  to  law  and 
evidence,  and  ao  decidedly  against  the  evl- 
dence  as  to  show  that  it  waa  the  result  of 
paraiun.  The  only  special  Rround  for  new 
trial  la  that  at  the  time  the  defendant  was 
placed  on  trial,  owing  to  severe  Illness,  he 
was  notln  acondltlon,  either  physically  or 
mentally,  to  gu  to  trial.  This  ground  la 
supported  by  the  affidavit  of  a  physician, 
stating  that  he  was  called  on  by  tbe  de< 
fmdant  to  attend  bfm  the  same  day  Chat 
be  waa  tried  for  tbe  offense  of  gaming; 
that  defendant  was  very  sicb  with  bilious 
colic  at  the  time  of  bis  trial;  and  "that  be 
was  not  in  his  right  mind  at  the  time. "  It 
appears  that  the  verdict  waa  rendered  on 
August  SO,  1892.  ItiBcertlfled  by  the  court 
that  the  defendant  appeared  and  an- 
nounced ready  for  trial  when  tbe  case  was 
called,  and  the  attention  of  tbe  court  was 
not  called  to  tbe  tact  that  he  was  sick,  nor 
was  any  motion  for  continuance  made  for 
that  reason.  It  was  stated  that  the  de- 
fendant had  headache,  which  statement 
was  made  by  the  conuael  when  the  case 
waa  Boonded,  in  order  to  wait  nntll  he 
conld  be  called  at  the  window.  The  mo- 
tion waa  orermled,  and  defendant  ex- 
cepted. 

O.  M.  Colbert  and  W.  S.  Wallace,  tor 

KlaJntlff  In  error.  A,  A.  Canoa,  Sol.  Gen., 
»r  tbe  State. 

Put  CoRiAH.  Jadgment  afUnned. 


(«L  Qfc  H> 

BASSBR  V.  OliLIFF  et  aL 
(Sapreme  Ooort  of  Oeoi^a.    Nov.  14^  1892.) 

AMOIKOe  JCDGHIKTB  —  AbbbnoS  OODXaUr— 

EVIDKSCB. 

1.  Whera  three  dvU  aolta  were  pending  la 
Ihe  aaperlor  court,  and  the  defendant  theieta 
emploved  tbe  attorney  who  brooght  the  aoita 
to  defend  him  In  a  cnminal  ease,  and  thli  at- 
torney advlaed  him  to  remain  away  from  the 
conrt  ao  that  he  coold  not  he  tried  at  that  term 
in  the  erimbial  case,  bat  save  him  no  advice  aa 
to  tbe  dvil  Bnlta,  to  whi<m  do  defease  had  been 
filed,  and  the  court  rendered  judgment  therein, 
there  was  no  error  In  denying  an  injunction 
against  the  jadgments,  on  tbe  gronnd  that  the 
defendant  was  advised  to  stay  away  from  the 
conrt  on  account  of  the  criminal  eaae. 

2.  It  was  not  canae  for  an  injunction  that 
the  petitioner  had  employed  oonnael  to  defend 
the  civil  aotiona,  and  had  rectived  a  meaaage 
from  Um  that  ha  was  sidi,  and  that  all  of  ua 


oases  would  be  contlnned  for  the  tana,  the  potl- 

tion  for  injunction  faOing  to  sllefB  Hut  tbm 
message  or  any  part  of  It  waa  true. 

3.  It  Is  not  error  to  deny  an  injunction 
where  the  only  evidence  In  support  of  the  aj- 
legations  of  the  petition  is  an  affidavit  that 
**ute  facta  contained  in  tlie  foiagdng  petition, 
so  far  as  concerns  my  own  act  or  deed,  are 
tme.  of  my  ovrn  knowledge,  and  what  relates 
to  the  acts  or  deed  of  any  other  persdn  I  be- 
lieve to  be  troe."  Bailey  v.  Bailey,  16  &  B. 
Bep.  00,  Oast  term.) 
(Syllabns  by  Hm  Ooort) 

Krror  frooi  superior  eonrt,  Bnllock 
connty;  B.  L.  Gamble,  Judge. 

Petition  by  Samuel  H.  Sasser  against 
Otliff  &  Kennedy  fur  an  injunction.  An  In- 
junction was  denied, and  petitioner  brings 
error,  AflSrmed. 

The  toUowIng  Is  the  substance  of  the 
official  report: 

A  petition  for  injunction  was  presented 
on  October  4th,  to  reatraln  tbe  enforce- 
ment of  judgments  rendered  by  detaolt  on 
April  25,  1892,  on  promiasory  notes  given 
tor  deferred  payments  of  porctaase  money 
of  land.  On  considering  the  petition,  the 
judge  denied  tbe  injunction,  and  the  peti- 
tioner excepts.  He  alleges.  In  brief,  as  fol- 
lows: On  December  23,1889,  be  pnrctaased 
of  Ollitf  A  Kennedy  a  tract  of  land  In  Bnl- 
loek  connty  for  f 2,600,  paying  a  large 
amount  In  cash,  and  the  balance  in  notes, 
said  purchaae  being  by  tbe  acre.  At  tbe 
time  of  the  purchase  Kennedy,  a  member 
of  aald  firm,  represented  to  bim  that  there 
were  45U  acres  In  .  the  tract,  which  repre- 
sentation he  knew  to  be  false,  for  the 
manifest  purpose  of  defrauding  and  deceiv- 
Ins;  petitioner.  Petitioner  has  had  the 
tract  surveyed  by  the  county  surveyor, 
and  there  are  In  tact  only  329  acres  therein, 
a  difference  of  151  acres,  at  95.55  6-8  per 
acre,  a  total  cost  ot  $^.88  8-9.  for  which 
petltiouer  receives  nu  consideration,  and 
which  of  itself  shows  clear  fraud.  At  tbe 
tSme  of  tbe  porcbase  be  gave  his  nine 
promissory  notes.  PetlUoner,  relying  on 
the  representations  ol  Kennedy  as  to  the 
quantity  ol  acres  In  the  tract,  was  de- 
ceived, misled,  and  defranded  into  givlnff 
his  notes,  acting  In  good  faith,  and  be- 
lieving he  was  getting  450  acres,  when  he 
wunld  not  have  made  tbe  purchase  and 
given  the  notes  had  he  known  of  tbede* 
ficlency.  So  soon  as  be  discovered  tbe  d^ 
fldeacy,  he  went  and  told  Kennedy  that 
they  bad  deceived  and  defrauded  In  tbe 
sale  of  the  land;  and  Kennedy  then  and 
there  admitted  that  tbe  land  was  not 
there,  and  that  It  was  a  mistake  or  over- 
sight of  his.  but  refused  to  make  this 
amonnt  good.  Suit  was  brought  on  the 
notes  at  the  April  tenn,  1891,  of  Bullock 
snperior  conrt;  and  petitioner.  Intending 
to  make  defense,  employed  T.  H.  Potter, 
attorney  ot  said  court,  and  tbe  three  cases 
were  continued  to  tbe  April  term.  1892. 
A  few  days  previous  to  the  last  term  peti- 
tioner had  tbe  misfortune  to  shoot  and 
kill  one  Shep  Hodge,  and  afterwards  em- 
ployed, as  counsel  to  defend  him  for  tbe 
shooting  of  the  negro,  D.  R.  Groover,  wha 
was  then  attomeytor  Ollitf  ft  Kennedy,  and 
anlngtalm  on  tbe  notes.  He  was  adrisod 
by  Groover  to  conceal  himself,  and  not 
snrrender  to  the  shwltf  nntll  the  last  dajr 
of  conrt.  This  was  contrary  to  petitions- 
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er'8  win  aod  desire.  He  dwlred  to  be  pres- 
out  BDd  delend  nald  cases,  bnt  bis  connsel 
WfiQid  not  permit  him  to  surrender.  He 
received  a  messase  that  Potter  was  sick 
In  bed,  and  that  all  of  bis  caaea  would  be 
contlnaed  for  the  temi.  Relying  on  ttala 
meftsaice  and  on  tbe  ad  rice  ot  Groover,  he 
cave  tbe  cases  no  farther  thonght,  bnt  he 
was  surprised  afterwards  to  And  that 
Judgments  bad  been  rendered  against  blm. 
He  was  sarprlsed,  deceived,  defranded  ont 
of  bis  day  In  conrt,  thoagb  he  bad  a  gcood 
defense,  to  wit.  apportionment  or  rraeia- 
aion  for  traod  In  the  sale  of  tbe  land,  or  a 
fallnra  of  consideration,  wbleb  be  woold 
have  made  bad  he  not  been  so  prevented. 
Executions  have  iHsaed  on  tbe  Judgments, 
and  be  Is  threatened  with  an  Immediate 
lery  ot  them  on  bis  property.  He  has  no 
adeqnate  remedy  at  law  to  prevent  a  sale 
of  blB  property  thereonder;  but  tbe  notes 
were  obtained  and  the  Jndgments  rendered 
by  trand,  for  which  reason  tbey  are  nnll 
and  void,  and  ought  in  enatty  and  good 
conscience  to  be  delivered  opan^  canceled. 
Wberelore  be  prays,  etc. 

B.  B.  Strange  and  IE.  lies  MoorOt  for 
l^alntur  in  error. 

Pbb  Cubiau.  Judgment  afBrmed. 


m  am.  m 

WAl/CON  V.  TWTOOa 

(SiqyrexDe  Gonrt  of  Oeorgja.    Nov.  21,  1882.) 

Affojktiib:;t  or  Gu&rdux  — Dxsibs  or  CniLD — 
PicDirtABT  Abilitt  of  Gdardiax. 

1.  In  a  contest  between  two  penons  for 
Qw  gnardlanihip  of  the  person  and  property 
of  a  child,  to  which  neitoer  is  entitled  as  a 
matter  of  lesat  TiAt,  the  ordinary,  or,  on  ap- 
peal, tbe  juoKM  01  the  soperior  coart.  on  bib 
own  motioa  or  on  request  of  the  Jtiry.'tnay  in 
his  discretion  u  certain  the  wishes  of  the  child, 
by  examination,  as  to  which  of  the  contesting 
parties  it  prefers  for  its  guardian,'  althoagh 
the  chfld  Is  andei.-  14  years  of  age.  Bat  if,  In 
the  exercise  of  snch  discretion,  ne  dedines  to 
oonsu?':  tho  wishes  of  the  child,  it  is  not  re- 
versibfc,  inasmuch  as  no  legal  tight  of  eittter 
party  »  affected  thereby. 

2.  If  it  plainly  appeals  that  the  pecuniary 
interest:)  of  the  child  will  be  promoted  by  gir- 
ing  the  gnardian^p  to  the  wealthier  of  the  ap- 
plicants, this  fact  may  be  looked  to  by  the  jury 
trying  the  issne  in  determining  to  which  one  of 
tfaem  the  goardlanship  should  oe  awarded. 

3.  The  admission  in  eridence  in  behilf  of 
one  of  the  parties  of  letters  which  she  testified 
had  been  written  by  her  to  a  third  person,  while 
the  latter  had  the  custody  of  the  children,  seek- 
ing to  obtain  possession  of  the  children,  and  In- 
■Istiiig  upon  ner  own  right  to  them,  altbongh 
sndt  letters  may  faave  been  irrelevant  to  tbe 
issue,  is  not  cause  for  a  new  triaL  It  not  ap- 
peerinc  from  the  rectad  that  tlielr  Introdnetion 
was  objected  to  at  the  triaL 

(SyUobns  by  the  CourtJ 

Brror  from  superior  court,  Richmond 
eonnty ;  H.  C.  Ronst,  Judge. 

Petition  by  Eliiabfltb  Walton  to  the  or- 
dinary of  Richmond  county  for  letters  of 
gnardlanshipfrf  minors.  SarahX. Twiggs 
filed  a  earaat,  and  on  trial  In  the  soperior 
coart  there  was  verdict  for  tbe  caveator. 
A  motion  for  a  new  trial  was  overrated, 
and  the  petitioner  brings  error.  Affirmed. 

Tbe  following  Is  tbe  anbstance  of  the 
oOlclal  report: 


"E,  H.  Walton  married  the  daughter  of 
Mrs.  Twiggs,  and  by  her  bad  two  chil- 
dren. She  (Mrs.  E.  H.  Walton)  died,  and 
be  married  a  second  tlitie.  After  bis  death, 
Elisabeth  Walton,  his  mother,  applied  for 
letters  of  gnardlanshlp  of  tbe  two  chil- 
dren, to  wHlch  application  arareatwaa 
fildd  by  Mrs.  Twiggs.  The  case  was  ap- 
pealed by  consent  to  tbe  superior  conrt, 
where  there  was  a  verdict  fortbecaveator. 
TbeappUcant  moved  foranew  trial,  which 
motion  was  OTermled,  and  to  this  rnllns 
she  excepted.  The  motion  tor  new  trial 
contained  the  general  grounds  that  the. 
verdict  was  contrary  to  law,  evidence, 
etc..  and  also  that  the  conrt  erre'd  In 
charging  "that  the  lawls  so  jealous  of  the 
rights  of  children  In  this  regard  that  the 
wishes  of  parents  or  relatives  may  be  dis- 
regarded when  their  interests  are  at 
stake."  **In  a  contest  for  guardianship 
of  children,  if  tbe  wishes  of  deceased  par- 
ents conflict  with  what  would  be  the  real 
Interest  of  tbe  children,  tbe  jury  may  dis- 
regard the  testimony,  and  ^ve  same  no 
weight,  bnt,  on  the  contrary,  when  the 
wishes  of  parents  are  consistent  with  tbe 
bewt  interest  of  the  children,  then  such 
may  be  considered  as  valuable  testimony 
in  determining  the  guardlansliip  of  tbe 
children,  and  may  control  thejory  In  mak- 
ing up  their  verdict."  **In  determining 
the  beet  Interest  ol  the  children,  you  may 
look  to  the  affection  tbe  parties  bear  to 
the  children,  tbeir  happiness,  and  tbelr 
present  and  future  welfare."  "It  you 
Bbould  believe  from  the  evidence  that  both 
of  the  grandmothers  are  affectionate,  love 
the  children,  and  have  their  welfare  and 
best  Interest  at  stake,  then  look  to  the  evi- 
dence to  see  who  Is  best  qaalifled  to  take 
charge  of,  and  rear  and  educate,  the  chil- 
dren, and  which  party  could  beat  manage 
tbelr  property. "  "If  both  parties  are 
equally  capacitated  In  a  moral  sense  to 
rear  and  train  the  children,  then  you  may 
look  to  the  question  as  to  wblcb  party  Is 
best  able,  In  a  monetary  sense,  to  care  for 
and  take  charge  of  them."  "One  may 
have  more  means  than  another,  and  that 
fact  alone  should  not  control  the  selection 
of  a  guardian,  but,  when  ell  things  are 
equal, capacity  to  conlerthe  greatest  bena> 
fits  to  the  children  should  be  looked  to  by 
the  jury  In  determining  the  question  ot 
guardianship."  Because  the  court  refosed 
to  allow  one  of  tbe  minors,  who  was 
shown  to  be  12  years  of  age.  to  answer 
the  question  which  of  her  two  grand- 
mothers she  preferred  as  guardian,  the  ap- 
plicant proposing  to  prove  that  she  pre* 
ferred  the  applicant.  The  court  refused  to 
allow  this  testimony  on  the  ground  that 
It  was  Inadmissible,  the  child  not  being  14 
years  of  age.  Because  thecourt  refused  to 
allow  a  wltnens  to  testify  as  to  the  wishes 
expressed  to  him  by  both  of  the  children, 
prior  to  the  Institution  of  tbe  litigation  In 
tblscase.  the  applicant  proposing  to  prove 
by  him  that  the  minors  had  expressed  a 
preference  to  live  with  Mrs.  Walton.  Be- 
cause the  conrt  refnsed  to  allow  the  same 
witnessto  testify  that  since  tbe  Institution 
of  the  litigation  tbe  minors  had  expressed 
a  preferenre  that  tbe  applicant  should  be 
tbeir  gusrdlnn.  Because  the  court  allowed 
the  caveator  to  Introdnca  in  evidence  the 
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lettcn  written  by  faer  to  tbe  second  Mrs. 
E.  H.  Waltoo.  tbesame  being  correspond- 

ence  with  a  person  nut  a  party  to  the  suit, 
ani  not  competent  to  bind  or  Id  any  way 
affert  the  rights  of  the  applicant,  U  ap- 
pearing that  the  caveator  was  present  in 
court  and  able  to  testify  lo  person.  Other 
than  as  above  may  appear*  U  was  not 
stated  Id  this  gronud  of  the  motion  what 
ob]PRtlun  was  made  to  this  evidence  when 
offered.  In  admitting  this  testimony,  the 
eonrt  ruled  that  the  effect  of  the  testimony 
would  be  to  corroborate  the  testimony  of 
Mrs.TwIega;  that  soon  alter  the  death  of 
her  dauchter  she  applied  for  these  chU- 
dren,  and  Mrs.  Walton  did  not  mention 
that  she  wanted  any  one  eipe  to  have 
them.  He  could  not  see  what  valae  the 
letters  would  be,  except  to  corroborate  her 
testimony,  and  be  would  let  the  letters  of 
Mrs.  TwiKfzrs  go  In  simply  to  Illustrate  her 
motives  and  condact  towards  them  at  the 
time.  But.aHcuunael  tor  applicant  wished 
the  replies  read,  they  might  be  read  with- 
out binding  plaintiff.  The  first  of  these 
letters  was  dated  June  80.  1891,  (E.  H. 
Walton  died  April  30, 1891.1  and  was  as 
follows:  "Yon  will  remember  that,  soon 
after  Eddie's  death,  I  bad  a  short  conver* 
satlon  with  you  relating  to  the  custody  of 
my  dear  little  grandchildren.  *  •  *  Dur- 
ing the  life  of  tbeir  father  I  recognised  his 
superior  rigbt  to  the  possesalou  of  these 
cbltdren.  but  now  I  leel  sure  that  yon  will 
agree  with  me  that  •  •  >  my  right  to 
tbelr  custody,  both  moral  and  legal,  Is 
stronger  than  yonr  own;  there  being  no 
ties  of  blood  or  kindred  between  yon  and 
them.  I  fully  appreciate  your  attachment 
lor  the  little  girls,  and  honor  yon  fur  It, 
and  your  desire  to  retain  them  Is  evidence 
of  true  loyalty  to  the  memory  of  your  bus- 
band  and  a  tender  devotion  to  ttaem. 
*  *  *  God  has  blessed  you  with  two  liv- 
ing pledges  of  your  husband's  love,  and 
soon  another  little  one  will  fill  your  arms 
and  heart.  I  am  truly  bereaved,  as  I  am 
left  with  tbe  memory  alone  of  my  dear 
child ;  let  us  therefore  divide  the  care  of 
this  family  of  children  between  us.  Will 
you  not  give  me  my  danghter's  children 
to  comfort  me  In  my  declining  years?" 
The  second  was  withont  date,  and  stated 
that  tbe  writer  had  arranged  to  leave  for 
Asbvllle  on  a  certain  day,  but,  It  it  was 
Impossible  for  Mrs.  E.  H.  Walton  to  have 
tbe  children  ready  by  that  time,  she  would 
wait  until  the  next  day,  and  asked  that 
Mrs.  E.  H.  Walton  would  please  let  the 
writer  know  wbat  she  decided  to  do.  The 
third  and  last  was  dated  Aagust  7, 1^)91, 
and  stated  that  the  writer  expected  to  go 
away  soon  for  a  time,  and  would  be  very 
glad  to  have  the  children  go  with  her  It 
Mrs.  E.  H.Walton  would  allow  them, and 
would  send  them  back  to  said  Mrs.  Wal- 
too ou  ber  return,  etc.  After  the  motion 
for  new  trial  had  been  lefused.  the  eonrt 
heard  argument  as  to  the  grantof  a  super- 
se(/eas,  the  petitioner  applying  at  that 
time,  and  at  the  time  of  the  presentation 
of  tbe  bill  of  exception  for  signature  for  a 
Bupersedeaa,  offering  to  give  any  bond, 
wltb  good  and  satisfactory  security,  that 
might  be  required,  and  to  comply  with 
eny  terms  wblcb  tbe  eonrt  might  Impose 
^  a  eondltlon.  Tha  court  declined  to 


grant  a  snperaedeaa^  wblcb  mling  In  al- 
leged to  have  been  erroneons. 

J.  R.  Lnmar,  for  plaintiff  In  error.  J.  C. 
C.  Black  and  Twigga  A  Verdery,  for  d«- 
fendant  In  error. 

Per  Cdqum.  Judgment  affirmed. 


cm  N.  C.  517) 

BBBIilN  IBON  BRTDGB  00.  t.  COMHIS- 

8IOMEB8  OF  WILKES  OOmxT. 
(Stvrsnte  Oonrt  of  North  Gandina.   Nov.  2^ 
1802.) 

BainaBft— Void  Cohtbaot  with  Couim  Comna- 

1.  Where  a  contract  with  the  county  com- 
missioners for  tbe  balldiog  of  a  bridge  tor  a 
county  is  invalid  because  it  Is  not  ratified  br  the 
justices  of  the  countr,  as  provided  by  Code,  H 
707,  2014,  2035,  such  contract  will  not  support 
a  lien  on  tbe  bridge  in  favor  of  the  builders. 

2.  Nor  can  plaintiff  ask  jndgment  for  the 
poBsession  of  the  bridge  where  the  pleadings 
fait  to  sat  oat  that  hs  ever  demanded  poises  ■ 
sion. 

Appeal   from    superior  eonrt,  Wilkes 

county;  Arufibi.d,  Judge. 

Suit  on  a  contract  by  the  Berlin  Iron 
Bridge  Company  against  tbe  commission- 
ers of  Wilkes  county  to  recover  a  balance 
due  for  constructing  a  bridge.  Judgment 
fordefendant.  Plaintiff  appeals.  Affirmed. 

A  jury  trial  being  waived,  tbe  eonrt 
found  the  facts  as  follows: 

"(1)  That  the  hoard  of  commissioners  of 
Wilkes  connty,  in  session  on  the  7tb  day 
of  July,  1890,  made  the  following  order, 
to  wit:  '  Whereas,  the  ford  of  the  river 
below  Wllkesborongh  has  become  so  bad 
by  Increase  of  tbe  depth  and  swiftness  of 
the  current,  and  whereas,  the  depot  of  the 
Northwestern  North  Carolina  Hallnfad 
has  been  located  on  the  opposite  side  of  the 
riverfront  the  house,  we  now  declare  that 
a  free  biidge  across  the  river  near  tbe  ford 
of  tbe  Yadkin  river  on  the  Trap  Hill  road 
a  public  necessity;  and  for  the  purpose 
of  selecting  tbe  location  (or  said  bridge 
and  right  of  way  to  same  we  do  hereby 
appoint  J.  T.  Furguson.  J.  T.  Peeden,  .1. 
8.  Crnnnor,  A.  A.  TInlty.  and  D.  E. 
Sraoak  commissioners  to  select  a  site  for 
said  bridge,  and  cause  to  be  surveyed 
roads  to  said  bridge  on  each  side  of  the 
river,  and  to  ascertain  If  tbe  right  of  way 
can  be  obtained  from,  or,  U  not  so,  then 
at  wbat  price;  and  In  order  to  properly 
perform  this  duty  the  commlSBlonem  here- 
by appointed  are  authorized  to  employ 
a  competent  engineer,  and  cause  him  to 
make  a  survey  of  the  road  soagreed  upon, 
and  to  maice  a  plat  of  tbe  same.  And  it 
Is  further  ordered  that  we  do  hereby  sob- 
scribe  five  hundred  dollars  to  aid  In  tbe 
building  of  said  bridge,  which  amount  Is 
to  be  paid  when  a  snffldent  amount  ban 
been  subscribed  to  build  said  bridge;  and 
when  said  bridge  shall  have  been  com- 
pleted It  shall  be  need  as  a  free  bridge, 
and  the  expense  of  beeping  the  same  In 
repair  shall  be  borne  by  the  conntr  ol 
Wilkes  * 

"(2)  And  on  the  4th  of  Angnst,  1890.  tbe 
board  made  the  following  order,  to  wit; 
'  Ordered  by  the  board,  that  I.  T.  Privett. 
J.  T.  Furgnson,  and  1>.  E.  Smoak  be,  and 
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they  Hre  hereby,  appointed  as  contractors 
for  tbe  bridge  aortbeast  of  Wilkesboronsb 
acroBB  tbe  Yadkin  river.'  Tbat  under  tbeae 
orders  eald  Prlvett,  FargaBon,  and  Sinuak 
made  tbe  contract  with  plaintiff,  ae  aet 
oat  In  plalDtlR's  complaint,  and  plaintiff 
erected  a  bridge  acrosa  eald  rlTer  at  the 
point  selected,  according  to  epeclfications 
in  said  contract.'bnt  did  not  complete  the 
same  antU  some  time  In  tbe  month  of  Jan- 
uary, 1891,  tbe  time  having  been  extended 
by  tbe  committee  nntll  tbac  time.  Tbat 
said  bridge  baa  never  been  accepted  by 
the  board  of  eommlsRionera  of  WItkes 
county,  but  was  accepted  by  said  commit- 
tee. 

"(8)  Tbat  tbeaberltr  of  WUkea  county, 
upon  tbe  verbal  order  of  R.  W.  Cotvard, 
who  was  tbe  chairman  of  tbe  board  of 
Wilkea  county,  paid  to  comratttee,  who 
paid  to  plaintiff,  the  five  hundred  dollar 
sabscriptton  mentioned  above,  but  tbls 
payment  wan  madn  out  of  an  excess  of 
taxes  levied  In  Jnne,  1890,  to  pay  tbelnter- 
est  on  the  railroad  debt  dae  by  Wilkes 
eoonty.  That  the  action  of  tbe  board  of 
commissionera  of  Wilkes  county  with  re- 
gard to  the  building  uf  said  bridge  baa 
never  been  approved  or  ratified  by  tbe  jus^ 
tices  of  the  peace  uf  Wilkes  county,  bot, 
on  tbe  contrary,  they  have  expressly  re- 
fased  to  do  so  In  a  meeting  called  tor  the 
purpose  of  considering  this  matter.  That, 
wblle  defendants  only  paid  plaintiff  tbe 
sum  of  five  hundred  dollar^,  which 
amonnt  of  Qve  hundred  dollars  paid  to 
plalntlft,  was  paid  to  tbe  committee,  and 
by  them  paid  to  tbe  plaintiff,  the  com- 
mittee has  paid  plaintiff  otber  large  suma 
derived  from  private  subscriptions 
amoonttng  to  *  *  *  dollars,  and  that 
there  Is  still  unpaid  of  the  contract  price 
theaum  of  one  thousand  nine  hundred  and 
thirty-nine  dollars.  Tbat  the  road  on 
both  sides  of  the  river  baa  been  opened  and 
declared  a  public  road,  and  tbe  public  has 
been  oelng  aaid  bridge  alnce  aboat  the 
month  of  Febmary,  1891.  That  on  the 
18tb  of  April,  1891,  plalntllf  filed  a  lien  on 
said  bridge,  wblcb  Is  made  a  part  of  tbls 
case.  That  in  an  action  of  The  Wilkes- 
borongta  Bridge  Company  v.  Tbe  Commis- 
sioners of  Wilkes  County  and  The  Berlin 
Iron  Bridg^e  Company,  commenced  after 
tbe  above-mentioned  contract  was  algned, 
tbe  commissioners  of  Wilkes  county  filed 
an  answer  In  that  action,  which  was 
sworn  to  by  B.  W.  Colvard.  who  was  at 
that  time  chairman  uf  the  board  of  com- 
mlasloners  of  aaid  county,  In  which  It  is 
atated  that  defendant  bad  made  a  con- 
tract with  tbe  Berlin  Iron  Bridge  Compa- 
ny to  build  tbe  bridge  in  controversy  In 
this  action.  Tbat  it  Is  admitted  that 
plnlntlB  is  a  duly -organised  corporation 
nnder  tbe  laws  uf  the  state  of  Connect- 
icnt       B.  F.  Armfield, 

"Judge  Superior  Court." 
Plaintiff,  on  tbe  facts  and  pleadings, 
moved  for  Judgment  (1)  tbat  they  have 
Judgment  against  the  defendant  for  the 
sum  demanded  In  tbe  complaint;  (2)  that 
tbe  said  snm  be  declared  a  lien  on  tbe 
bridge,  and  bridge  be  sold  to  pay  the  in- 
debtedness due  plaintiff;  (8)  that  the 
plaintiff  have  possession  of  said  bridge. 
His  honor  gave  Jodgment  against  plain- 


tiff,  as  appears  by  tbe  Judgment  filed.  The 
pleadings.  Judgment,  and  finding  of  facta 
constituted  the  case  -In  effect.  From  the 
Judgment  rendered  In  tbls  case  the  plain- 
tiff prayed  an  appeal. 

GleaD  A  Manly,  for  appellant.  D.  M. 
Funber,  tor  appellee. 

Shbpbbbo,  C.  J.  The  agreement  upon 
wbkh  tbls  action  Is  founded  was  for  the 
purchase  and  conatructinn  of  a  bridge  ex- 
ceeding In  coat  the  eum  of  9500.  Such  an 
agreement  on  tbe  part  uf  the  board  of 
commlsBlonera,  without  the  concurrence 
of  a  majority  of  tbe  Justices  of  tbe  peace, 
has  been  decided  by  this  court  to  he  in- 
valid, and  imposes  no  contractual  obliga- 
tion npon  the  county.  Code,  5S  707,  2014, 
2035.  The  Justices  expressly  refused  to 
concur,  and  it  appears  tbat  they  did  not 
authorise  any  of  the  payments  made  to 
tbe  plaintiff.  Neither  did  they  ratify  tbe 
contract  by  levying  taxes  for  Its  perform- 
ance, as  was  done  in  Cotton  Mills  v.  Com- 
mlasloners  of  Cleveland  Co.«108  N.  C.  678,13 
S.  E.  Itep.  271.  Whatever  may  be  the  effect 
of  retaining  the  consideration  of  an  ultra 
vires  contract  in  the  caae  of  a  private 
corporation, It  is  plain  tbatunder  tbe  fore- 
going decision  it  can  Impoae  no  contrac- 
tual liability  upon  amunicjpal corporation 
of  this  character.  Ibere  bdng,  then,  no 
contract,  either  express  or  Implied,  there 
Is  nothing  to  anataln  a  lien  under  theatat- 
ute.  Weir  V.  Page,  109  N.  C.  220,  IS  S.  £. 
Hep.  778.  Tbe  plaintiff,  however,  insists 
that  tbe  court  should  at  least  have  given 
bini  a  Judgment  for  the  possession  of  the 
bridge.  As  to  tbla.  It  is  only  sutflclent  to 
SHy  that  tbla  action  is  based  upon  tbe 
special  contract,  which  we  have  seen 
cannot  be  enforced  against  tbe  county. 
There  Is  no  allegation  tbat  tbe  plaintiff 
has  demanded  poeseaaion  of  the  bridge, 
or  that  tbe  defendant  has  retnaed  to  sur- 
render the  same.  Whether  the  defendant 
is  excepted  from  the  general  principle 
which  forbids  one  to  retain  tbe  fralts  of  a 
contract,  and  at  tbe  same  time  repudiate 
Its  ubilgatlon.  (Skinner  v.  Maxwell,  66  N. 
C.  45.  and  Burns  v.  McGregor.  90  N.  a 
222,)  is  a  question  not  presented  In  tbe  rec- 
ord, and  therefore  need  not  be  considered 
in  tbls  appeal,  Affirmed. 


(Ul  K.  C.  M) 
STATE  V.  SOWERS. 
(Supreme  Court  of  North  Carolina.    Nov.  29; 

1S92.) 

Imoxioiiinra  Iiiqcoks— Baus  ih  f  bobibitbd 

I<OCALITT. 

Under  Lawi  1891,  c  415,  §  2,  providing 
that  It  shall  be  unlawful  for  any  person  to  erect 
&n7  atand  or  place  of  buslQess  for  the  purpose 
of  Belline  or  oSerioe  for  sale  any  spirituous  liq- 
uors within  two  milee  of  any  church,  and  con- 
taining a  proviso  in  section  4  tbat  said  act 
"^all  only  applr  to  churches"  in  certain  coun- 
tiea,  and  ^to  public  schoolhouses  and  other  In- 
stltutionB  of  learning  in  Davidson  coun^."  de- 
fendant is  not  gniltr  where  the  Jury  foand  that 
rince  the  1st  day  of  April,  1891,  and  prior  to  th» 
finding  of  an  indictment  against  him.  he  sold 
spiritnons  and  iutoxicating  liquors  In  less  quan- 
tity than  a  gallon,  within  the  distance  of  two 
ndles  of  a  public  ■choolhouse  in  Davidson  eonn- 
ty  where  pnbUo  achotds  are  taughL 
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Appeal  frtim  soperlor  conrt,  DaTldHon 

coaoty;  UcItbk,  Jadge. 

Robert  A.  Sowers  was  eoo?lcted  of  mll- 
iag  Bplrltuoae  liquors  within  two  miles 
of  a  public  acbnalfaoune,  and  brings  error. 
Beversed. 

Tbe  Attomejr  Qeaerai,  lor  ttae  State. 

BuBWBLL,  J.  This  Is  an  ladlctmeat 
against  the  defendant  for  selling  splrttn- 
ons  liqnor  within  two  miles  of  a  public 
aclioolhoase  la  Darldson  county,  contrarj 
totheprovlBiouBotchapter416of  the  Laws 
of  1881.  Tbe'Jury  found  a  special  verdict 
as  follows:  "Tbe  Jury  find  as  n  fact  that 
Sobert  A.  Sowers,  Sr.,  since  tbe  1st  day 
of  April,  1891,  and  prior  to  the  finding  of 
tbls  bill,  sold  spirituous  and  Intoxicating 
liquors  by  the  quantity  lees  than  a  gallon, 
to  wit,  by  the  half  gallon,  to  J.  A.  Leon- 
ard, within  the  diatance  of  two  miles  of 
Leonard's  schoolhouse.  In  Lexington 
township,  Davldaott  county;  the  aame 
being  a  pnbltc  aehoolboase  wbere  public 
Khools  are  taagbt  In  said  county. 
•  •  Upon  the  facts  found  In  the 
special  verdict,  the  defendant  was  ad- 
Judged  to  be  guilty.  There  was  Judgment 
against  him,  and  he  appealed. 

Tbe  act  referred  to  (Laws  1S91,  c.  416,  S 
2)  provides  that  It  shall  be  unlawful  for 
any  person  to  erect  any  stand  or  place  of 
bualneas  for  the  purposs  of  selling  or 
offering  for  sale  any  spirituous  liquors 
within  two  miles  of  any  church  In  this 
state;  and  by  a  proviso  contained  In  sec- 
tion 4  It  Is  declared  that  the  act  "shall 
only  apply  to  eburchea"  in  the  certain 
counties  named,  and  "to  public  schoul- 
houses  and  other  Institutions  of  learning 
to  Davidson  county."  It  Is  unneceraary 
to  consider  what  effect  sboold  be  given 
to  this  proviso,  tor  the  special  verdict 
does  not  And  that  the  defendant  has  com- 
mitted the  actroade  unlawful  by  section  2, 
to  wit,  erecting  a  stand  or  place  of  busi- 
ness for  the  purpose  of  selling  or  offering 
for  sale  spirituous  liquor;  and  It  follows 
that  upoo  the  verdict  tbe  defendant 
■bonid  have  been  adjudged  not  guilty. 
There  Is  error.  The  cause  will  be  remand- 
ed, to  be  proceeded  with  according  to  law. 

Error. 


ou  N.  0.  «8n 

HTATB  V.  ANDBBSON. 
OSnpittme  Court  of  North  Oan^na.   Nov.  2^ 

1882.) 

VsoAn  or  Fbisoreb  Psndiso  AfnAb. 
Where  a  prisoner,  havlnff  been  eoDvlcted 
of  a  capital  felooT,  escapes  from  caatodr,  and 
la  at  lar^  when  his  appeal  is  called  for  trial, 
the  court  will,  la  the  exercise  of  a  sound  discre- 
tion, dismiss  snch  appeal. 

Appeal  from  superior  court,  Alleghany 
county;  Btnuu,  Judge. 

Fields  Anderson  waa  convicted  of  mur- 
der, and  appealed.  Pendias  appeal,  he 
escaped,  and  was  stni  at  large  when  bis 
appeal  waa  called  for  trial.  The  attorney 
general  moved  to  dlsmlaa  appeal.  Bna< 
talned. 

The  Atton^  iJeaeral,  for  the  State. 

Atrst,  JT.  It  waa  wttled  in  State  t. 
Jacobs,  107  N.  a  7U  U  &  B.  Bep-  062. 


that  where  a  prisoner  who  has  been  con- 
vkted  of  a  capital  felony  escapes  from 
eostody.and  Is  at  large  when  bis  appeal  la 
called  tor  trial,  this  court  may,  In  the  ex- 
ercise of  a  sound  discretion,  dismiss tbeap- 
peal,  hear  and  determine  the  assignments 
of  error,  or  continne  to  await  the  recap- 
ture of  tbe  fugitive.  In  the  exercise  of 
this  power,  the  appeal,  on  motlooolthe 
attorney  general,  Is  dismissed. 


(lu  N.  a  tu) 
0ILL  V.  COOPER  et  sL 
(Hopreme  Court  of  North  Ca»^na.    Nor.  20l 

1892.) 

AOTiOJf  ON  Adhinistbatob*!  BONn— LnUTATlOXS 
—Waas  Caoss  or  Action  Matubss. 

1.  TTndw  Cod&  i  1S6,  which  provides  that 
an  action  against  the  sureties  on  the  bond  of  an 
admioiBtrator  shall  be  barred  unless  -broni^t 
"within  three  years  after  the  breach  thereof 
complained  of^  an  administrator  de  bonis  non 
cannot  recover  from  ttie  saretles  of  the  first 
administrator  where  the  cause  of  action  arose 
in  18S4,  and  suit  was  not  commenced  till  >  1888. 

2.  The  cause  of  action  matures  as  soon  aa 
such  adminbtrator  de  bonis  non  makes  demand 
upon  the  representatives  of  the  former  adminis- 
trator, and  not  at  the  time  a  Judgment  Is  ob- 
tained against  them  for  refndng  to  obey  audi 
demand. 

A  p  pea  1  fro  m  su  perior  co  urt,  Wedell 
county;  Mclvea,  Judge. 

Action  by  T.  M.  GUI.  administrator  tie 
boota  aoD,  against  Thomas  N.  Coopw,  O. 
W.  Clegg,  B.  F.  Armfleld,  and  0.  H.  Arm- 
field.  Jndgmenttor  defendants.  Flainttfl 
appeals.  Affirmed. 

Bingbam  A  Cald  weU,  tor  appidlaat.  C 
B.  ArmBeld  and  W.  D.  Tomer,  lor  ap- 
pellees. 

BuBWBLL,  J.  This  action  was  referred 

by  consent,  and  the  referee  found  that  the 
plaintiff's  cause  of  action  against  the  de- 
fendants Cooper  and  Clegg  was  barred  bv 
tbe  statute  of  limitations.  Code,  S  166, 
par.  6.  Tbe  plaintiff  excepted.  The  mat- 
ter was  beard  upon  tbls  exception,  and  It 
was  overruled.  There  was  Judiement  for 
said  defeu'dante,  and  plaintiff  appealed. 

A.  F.  Oalther  was  appointed  adminis- 
trator of  tbe  estate  of  John  DIffle  In  June, 
18S3.  The  defendants  Clegg  and  Cooper 
became  auretleu  on  bis  bond.  Qalther 
died  in  August,  iS^,  without  havInR  ren- 
dered any  Inventory  of  tbe  estate.  Tbe 
nlalntllf  waa  appointed  administrator  de 
honis  BOB  of  the  estate  of  John  DIffle  in 
February,  1884.  In  April,  1884.  he  brought 
an  action  against  the  executors  of  the  will 
of  A.  F.  Qalther  for  an  account  and  settle- 
ment of  the  estate  of  DIffle,  which  had 
come  Into  tbe  hands  of  their  testator,  al- 
leging lu  bis  complaint  that  the  defendant 
executors  bad  "failed,  neglected,  and  re-* 
fused  tomake  final  aettleuent  of  tbeeetate 
of  aald  John  DIffle,  though  often  requested 
so  to  do."  The  defendant  execntora.  In 
their  answer  filed  In  that  action,  denied 
that  they  bad  In  tbeir  hands  any  assets 
belonging  to  tbe  estate  of  John  Diffle.  In 
September.  1889,  tbe  plaintiff  obtained  a 
Judgment  against  Galther,  executor,  and 
In  October,  1888,  ha  began  this  actior 
agalnat  Cooper  and  degg.  tbe  snratleeon 
the  bond  jjtf  van  bjr  Oalther  In  1888.  Tbe 
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Code,  i  166.  par.ff,pniWdes  that  an  aeUun 
SKainfft  tlie  snratleii  on  tbe  bond  of  an  ad- 
mlmlatrator  sliall  be  barred  onle«8  brongbt 
•*  wltfaln  three  years  aftw  tbe  breach  there- 
of complained  of."  The  breach  ol  this 
bond  which  la  "complained  of  Id  thla  ac- 
tion IB  the  failure  to  pay  over  to  tbe  plaln- 
tf  tr,  tbo  administrator  tie  booti  bob  of  tha 
estate  of  John  DIffla,  the  money  due  to 
tb  at  estate  from  the  eeta  te  of  A.  F.  Oalth- 
er,  tbe  first  administrator.  It  was  the 
duty  of  the  personal  representatives  of  A. 
F.  Oalther  to  make  this  payment,  and  de- 
liver op  to  the  plaintiff  any  assets  found 
by  them  among  the  assets  of  tbeir  testa- 
tor^Onltber.asBoon  as  demand  was  made 
tberefor.  Such  a  demand  was  made  In 
1884,  and  not  only  did  the  executor  of 
Galtber  refuse  to  account  and  pay.bnt  ex- 
pressly denied  that  the  estate  of  their  tea* 
tator  was  Indebted  t-o  tbe  estate  ot  Dlffie, 
ano  allied  that  tbey  bad  In  their  bands 
no  aeoets  belonging  to  that  estate.  Im> 
mediately  after  that  demand  and  refusal, 
mn  action  might  surely  have  been  brouebt 
maemluBt  the  sureties.  Cooper  and  Cle]B;g,  to 
<n>force -compliance  with  that  lawful  re- 
qtilremeot;,and,  If  a  cause  ot  action  then 
arose  la  favor  of  the  ptalntlft  and  against 
these  Hureties,  time  then  began  to  run  in 
tbeir  favor;  and,  as  the  plaintiff  chose  to 
watt  from  the  time  of  this  demand  (1884) 
tin  1880  betore  bringing  suit  against  them, 
bis  eanse  ol  action  egalnst  them  Is  barred 
by  the  section  of  the  Code  above  men- 
tioned. Nor  can  be  escape  the  effect  of 
thla  statute  by  saying  that  tbe  breach  be 
complafnaof  Is  not  anything  done  by  A.F. 
Oalther,  the  brat  administrator,  who  died 
in  188S,  nor  the  refusal  of  his  executors  to 
pay  over  upon  demand  In  1884,  but  that 
the  breach  of  which  he  complains  Is  their 
faflnreto  pay  tbe  Judgment  which  here- 
covered  against  them  in  1889  In  an  action 
brought  In  consieqaence  of  that  refusal.  In 
Reaves  v.  Davis,  98  N.  C.  425,  6  S.  E.  Rep. 
715,  the  alleged  breach  was  the  failure  to 
pay  the  judgment  rendered  in  1878»  In  a 
solt  bflffun  Intl876  against  an  adminis- 
trator, and  It  was  held  that  tbe  cause  ot 
action  against  bis  surety  was  not  barred 
till  three  years  after  bis  refusal  to  pay  the 
Judgment.  In  that  case  the  plaintiff  was 
a  creditor  ot  the  Intestate,  and  It  was 
no  breach  of  the  admlDlatratlon  bond  to 
refase  to  pay  a  claim  presented  till  It  was 
established  by  a  Judgment.  In  this  case 
the  plaintiff  is  tbe  administrator  tfe  bonis 
BOO,  and  tbe  refusal  ot  the  personal  repre- 
■entatlve  of  tbe  deceased  administrator  to 
aceoont  with  him  was  the  breach  ci  the 
bond.  No  error. 


ail  N.  a  BIS) 

KIDD  V.  VmSABLO. 
(Soprame  Oonrt  of  North  Carolina.   Nov.  29. 

1892.) 

AS  TO  Official  Aotb— Dbbd  ar  Ik- 

FAKT  Win. 

1.  A  ewtillcBte  of  probate  made  under  the 
of  1761  for  the  regiatratloa  of  a  deed  bj 
wife  and  husband,  not  sbowioe  that  the  peraona 
who  took  the  prifr  examinaooQ  and  acknowl- 
•dsmsnt  «f  tbo  wife  reqaired  by  die  act  were 
mraibsia  of  the  oonz^  b  not  on  that  aoeoont 
invalid;  there  bring  no  form  preaciibed  in  the 


act  for  this  cortlfieate,  and  the  presoapflOD  be* 
inc  that  the  proper  partlea  acted. 

2.  Under  tbe  set  of  17S1,  which  provided 
procedure  for  the  execntion  and  registration  of 
a  deed  made  by  a  wife  and  her  hiuband,  and 
declared  that  when  so  executed,  etc.,  it  ^'shall 
be  valid  to  convey  all  the  estate  and  title  which 
sach  wife  may  or  ^all  have  in  any  lands,  tene- 
ments, or  hereditaments  bo  conveyed,  as  If  done 
by  nne  and  recovery,  or  any  other  ways  or 
means  whatsoever,"  a  deed  by  an  infant  wife, 
having  the  effect  of  a  fine  and  recovery,  may 
during  her  minority,  but  not  afterwards,  be  Im- 
^aebed.  Wright  v.  Flayer,  72  N.  0.  Oi,  fill- 
Appeal  from  superior  eonrt,  Surry  coun- 
ty; AmiFfKLD,  Judge. 

Action  by  Nancy  Kidd  against  Joshna 
venableto  recover  certain  lands.  Judg- 
ment forplalntlff.  Defendant  appeals,  fte. 
versed. 

A  Jury  trial  was  waived,  and  the  court 

found  tbe  following  tacts:  On  day 

ol  May,  im,  the  plaintiff  was  the  owner 
of  the  land  In  eontroversy.and  was  at  the 
time  a  Ama  covert  and  a  minor,  being  18 

years  ot  age.  On   day  of  May,  1886, 

the  plaintiff,  with  her  husband,  exe< 
onted  to  John  Venable,  under  whom  the 
defendant  claims,  a  deed  to  tbe  land, 
which  was  renter  In  lorm.  The  deed 
was  offered  for  probate  In  tliefollowlhg 
form:  "May  term  ot  Hurry  county  court. 
Ordered  by  tbecoort  that  H.C  Polndez- 
ter  and  R.  C.  Pnryear  be  appointed  to 
take  tbe  private  examination  of  Nancy 
KIdd  in  relation  to  a  deed  made  to  John 
Venable.  [Signed]  B,  Vebtai.,  Chairman 
County  Court.  Agreeably  to  the  above 
order,  wehave  taken  the  private  examina- 
tion oi  Nancy  Sldd.  relative  to  her  stgna- 
tnre  to  a  deed  made  by  her  to  John  Vena- 
ble,  wbo  acknowledged  the  same  of  her 
own  free  will  without  control  of  her  hus- 
band. CSlgnodl  H.  P.  PoraDBXTER.  R. 
C.  Pdktbar.  Sorry  County,  May  term, 
1885.  The  execution  of  the  within  deed  as 
to  Allan  Kidd  was  duly  acknowledged  In 
open  conrt,  and  ordered  to  be  registered. 
[Signed]  T.  K.  Abubtbono»  Oerk.**  His 
honor  held  that  saM  probate  was  snffl- 
cient  In  form,  to  which  the  plaintiff  did 
not  except.  The  courtfurtber  found  that, 
at  tbe  time  ot  the  execntion  and  probate 
of  said  deed,  tbe  plaintiff  was  an  Infant  18 
years  of  age,  and  remained  onder  cover* 
tnre  until  within  two  years  from  tbe  com- 
mencement of  this  action.  In  1889.  His 
honor  held  that  the  probate  as  aforesaid 
was  not  conclusive,  and  could  be  collBter- 
ally  attacked,  and  that  the  plaintiff  could 
avoid  her  deed  on  account  of  her  infancy 
at  the  time  ot  the  execntion  and  probate 
thereof,  and  thereupon  gave  Judgment  for 
tbe  plaintiff. 

OfeanAMaBlr,  tor  appellant.  WMtaon 
«  BoxtOD,  for  appellee. 

McRae,  J.  It  appears  from  the  state- 
ment of  the  case  on  appeal  that  no  excep- 
tion was  taken  to  tbe  ruling  ot  bis  honor 
that  the  probate  of  tbedeed  was  sufficient 
in  form.  We  would  be  precluded  from  en- 
tertaining an  exception  here  which  was 
not  made  below,  except  upon  a  question 
of.  Jurisdiction  or  because  the  complaint 
does  not  state  a  cause  ot  action.  Rale 
87.  (U  8.  X.  Bep.  tU.,)  and  easea  cited 
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thereunder;  Clark's  Code,  p.  696.  As  It 
was  earnestly  artsaed  before  as,  bowerer, 
by  the  learned  connsel  (or  the  appellee* 
that  the  certificate  ol  probate  was  Ins'iffl- 
eient  to  aathorlsetbe  regfiBtratlon  ot  the 
deed  beeaaae  It  does  not  appear  therein 
that  the  persons  who  touk  the  priry  ex- 
amination were  members  of  tbeconrt,  as 
required  by  tbe  act  ot  1751,  the  statate 
then  In  force,  and  therefore  that  the  pro- 
bate and  registration  are  void,  we  will 
say  that,  tbe  probate  being  aafficlent  lo 
form,  themaxfm,  owDla  prseanmuatarrite 
ease  acta,  will  support  the  inference  that 
they  were  members  of  tbe  court.  The  caae 
of  Utherldge  t.  Ash  bee,  9  Ired.  85S,  relied 
on  by  tbe  appellee,  we  tblok  is  not  in 
point;  for  there  It  was  not  certified  by 
the  Justice  appointed  for  the  purpose  that 
tbe  feme  covert  grantor  was  privily  ex- 
amined by  btm,  but  almply  that  she  in 
open  court  acknowledged,  etc.;  and  tbe 
order  of  the  court,  based  on  the  foregoing 
certificate,  was  inconsistent  with  the 
same  in  several  respects.  In  tbe  case  be- 
tora  08,  it  appears  that  two  persons  were 
appointed  by  the  court  to  take  tbe  pri- 
vate examination  of  tbe  wife;  that  they 
reported  that  they  had  taken  such  private 
examioatloD.  and  that  she  acknowledged 
tbtt  same  of  her  own  free  will,  without 
control  of  her  husband.  The  acknowl- 
edgment of  the  huRband  wae  made  In 
open  court,  and  the  deed  waa  ordered  to 
be  registered ;  the  whole  proceeding  being 
one  coutinaouH  transaction.  It  was  held 
In  Beckwith  v.  Irfimb,  18  Ired.  400.  tbat 
the  fact  that  tbe  acknowlodgment  waa 
made  upon  tbe  private  examination, 
which  be  was  appointed  to  take,  was  not 
necessary  to  be  set  forth  with  "certainty 
to  a  certain  intent  in  every  particular,  so 
as  to  exclude  any  inference  to  the  con- 
trary, which  might  by  possibility  be  im- 
agined, but  that  the  fact  that  he  act^d  in 
the  presence  of  tbe  court,  reported  the 
acknowledgment,  and  tbe  court  acted 
npnn  It  and  ordered  the  deed  to  be  regis- 
tered, afforded  an  Inferenceof  the  regolarl- 
ty  of  the  proceeding  Irrealstlble,  unless  we 
adopt  the  coaclnsloo  that  the  county 
courts  are  wholly  unfit  for  the  business 
which  bylaw  la  confided  to  them."  In 
Etherldge  v.  Ferebee.O  Ired.  812,  It  Is  said : 
"A  deed  is  acknowledged  by  husband  and 
wife  in  open  court,  two  justices  of  the 
peace  thereupon  take  the  privy  examina- 
tion and  report  to  tbe  court,  and  the 
court  acts  upon  the  report.  The  inference 
la  that  tbe  two  Justices  were  members  of 
the  court  appointed  for  that  purpose." 
In  tbe  same  ease,  the  objection  tbat  It 
did  not  appear  that  npon  such  private 
examination  ahe  doth  voluntarily  assent 
thereto,"  la  also  disposed  ot. 

It  must  be  remembered  that,  at  the  time 
of  the  execution  of  tbe  deed  we  are  now 
considering,  the  act  of  assembly  gave  no 
form  Id  which  the  certificate  or  report  of 
the  privy  examination  Is  to  be  made,  as  It 
does  now  by  aeetton  1246  ot  the  Code.  The 
Inference. then, iB  ttaatthepersons  appoint- 
ed to  conduct  the  privy  examination  were 
membeni  f>l  the  wurt,  as  required  bj  t^e 


statute;  for  the  court  appoints  them,  re- 
ceives their  report,  acts  upon  it,  and  or- 
ders the  deed  to  be  registered.  It  was  far- 
ther said  In  the  case  last  citejl,  and  we 
adopt  it  as  applicable  bereto,  that  "this 
court  haa  every  disposition  by  fair  con- 
strnctlon  to  sustain  the  deeds  ot  ibmea 
covert,  and  does  not  feel  It  to  be  a  duty 
to  become  astute  In  detecting  informal- 
ities or  irregularities  whereby  to  avoid 
BQcb  deeds  and  throw  the  loss  on  Innocent 
purchasera."  See,  also,  Bobbins  t.  Har- 
ris, 96  N.  C.  557,  2  S.  E.  Rep.  70.  The  case 
of  MflGlennery  v.  Miller,  90  N.  C.  216,  and 
those  of  Burgess  v.  Wilson,  2  Dev.  80S,  and 
Malloy  V.  Bruden,  88  N.  0.  305,  were  upon 
a  constraction  ol  tbe  tenth  and  eleventh 
sectionH  ot  chapter  37  of  tbe  Bevlsed  Stat- 
utes, where  the  wife  could  not  come  Into 
court,  and  any  expressions  In  tbe  opioioDB 
in  those  cases  which  would  Ini^cate  a 
greater  strictness  In  the  conatrnctloa  of 
section  9  of  tbe  same  act  are  controlled  by 
tbe  direct  Interpretation  placed  upon  naid 
section.  In  the  cases  we  have  cited  In  sap- 
port  of  our  conclusion. 

This  brings  us  to  the  second  point, — 
whether  the  plaintiff  can  avoid  this  deed 
upon  the  ground  tbat  she  was  an  Infant 
at  tbe  time  of  its  execution.  The  deed 
was  executed  and  admitted  to  probate  In 
May,  1835.  Tbe  statute  then  in  force  waa 
the  act  of  1751,  (1  Potter,  Rev.  186.)  after- 
wards amended  and  brongbt  forward  into 
Rev.  St.  c.  37,  S  9,  which  prescribes  the 
manner  of  execution  of  deeds,  probate  and 
privy  examination  ot  the  wife,  and  regis- 
tration, and  that  when  so  exeented,  etc., 
according  to  lew,  they  "shall  be  as  valid 
In  law  to  convey  all  the  estate  and  title 
which  such  wife  may  or  shall  have  In  any 
lands,  tenements,  or  hereditaments  so  con- 
veyed *  *  *  as  If  done  by  flue  and  re- 
covery, or  any  other  ways  and  means 
whatsoever."  Tbesamequestlon  has  been 
Inlly  dlscDssed  by  Mr.  Justice  Btmpu  In 
Wright  V.  Flayer,  72  N.  G.  M,  in  which  be 
explains  tbe  force  and  ettect  of  a  fine  and 
recovery,  and  reaches  the  conclusion  that 
"It  seems  clear  that.  It  this  conveyance 
had  been  by  fine  and  recovery  at  common 
]aw,itcuuld  not  have  been  reversed  except 
by  writ  ot  error,  and  tbat  during  the  mi- 
nority ot  the  Infant.  This  being  so,  tba 
only  difficulty  is  removed,  tor  the  statute 
here  steps  In  and  enacts  that  all  deeds  ex- 
ecuted, as  this  was,  shall  have  the  force 
and  effect  of  a  fine  and  recovery."  The 
statute,  now  section  1256  of  the  Code,  aa 
did  section  8  uf  cliapter  37  of  tbe  Revised 
Code,  omits  tbe  words,  "as  If  done  by  fine 
and  recovery,"  etc.  And  the  deed  and 
privy  examination  cX  a  ^me  covert,  made 
and  taken  since  tbe  enactment  of  tbe  Re- 
vised Code,  have  no  longer  tbe  effect  of  an 
assnranee  of  record,  like  a  fine,  bat  may 
be  collaterally  impeached,  on  the  ground 
of  infancy  or  other  disability.  Els  honor 
evidently  did  not  advert  to  the  fact  that 
this  deed  and  privy  examination  were 
made  while  tbe  act  ol  1761  was  still  la 
force.  There  Is  error.  Judgment  re- 
versed, and  Jndgment  should  be  entered  in 
the  court  below  for  the  defendant. 
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OU  K.  C.  Z«) 

FLOWBES  T.  AUFOBD. 
(SapTMu  Oonrt  of  North  Carolina.   Not.  29. 

1892.) 

StTTure  Aside  Jodghbnt. 
When  a  motion  for  relief  against  a  icAg- 
ment  Is  made  under  Code,  §  274,  proTiding  that 
the  judge  may,  "in  hie  discretion,  and  npon  anch 
terms  as  may  be  just,  at  any  time  within  one 
rear  after  notice  thereof,  relieve  a  party  from  a 
judcrment,  order,  or  other  proceeding  taken 
a^mst  him  through  his  .mistake,  inadvertence, 
Borpriae,  or  excusable  neglect,'  and  may  supply 
an  omimon  in  any  proceeding,"  such  mouon 
will  be  denied  whm  the  jnd^nent  ia  entered 
on  a  Terdict,  as  the  vudict  would  stand  even 
If  the  judgment  were  set  aride,  and  the  relief 
would  therefore  be  worthless  If  granted. 

Action  b7  Thomas  Flowers  agalnat  J. 
E.  Alford  for  recovery  of  land.  Judg- 
ment for  plalntUf.  Defendant's  motion 
lor  a  new  trial  barlnK  been  overmled,  he 
movea  the  eupreme  coart  for  a  certiorari 
to  tbe  Judge  below  reqnlrinK  him  to  find 
the  facta  on  whlcb  Judgment  was  eDtered. 
Motion  oTermled. 

Slack  S  Patterson^torpetltioaer,  Jones 
St  T^Iett,  for  respondent. 

MacRab,  J.  It  appears  from  the  affi- 
davits filed  that  an  action  fortbe recovery 
of  land,  between  the  parties  hereto,  was 
tried  at  Febroary  term,  1891,  in  the  su- 
perior court  of  Blclimond  county,  and 
resalted  In  a  verdict  and  Jodgment  for  the 
plaintiff.  Tbe  defendant,  on  September 
19,  I89I,  gavp  notice  ot  a  motion  "for  u 
new  trial,  and  for  tbe  setting  aside  and 
reforming  tbe  Judgment  heretofore  ren- 
dered In  this  caase,"  to  be  made  ,  before 
the  Judge  presiding  at  Richmond  superior 
court  on  Octol)er  1,  1891.  The  record  sent 
updoes  not  sbow  a  contlnaance,  but  at 
February  term,  1892,  of  Richmond  superior 
eonrt,  before  bis  honor.  Judge  Botkin,  tbts 
entry  was  made:  "Thomaa  Flowers 
against  J.  E.  Alford.  Motion  to  vacate 
]adgraent.  Motion  refused.  Defendant 
excepts.  Notire  ot  appeal  to  supreme 
court.  Notice  waived.  Bund  in  tbe  sum 
of  9%  adjudged  svffldent.  *  There  Is  no 
■tatement  of  the  case  on  appeal  filed. 
In  this  court  the  following  motion  Is  made: 
•  Black  &  Patterson,  attorneys  for  the  de- 
fendant above  named,  move  thecourtthat 
an  order  for  a  certiorari  to  Judge  E.  T, 
Botkin  be  made  in  this  cause,  directing  a 
finding  of  tbe  facia  upon  which  his  Judg- 
ment was  rendered.  November  11, 1892. " 
Recnrring  to  tbe  affidavits  filed  In  the  su- 
perior court,  tbe  gronnd  of  the  motion  be- 
fore bis  honor  below  was  the  newly-dts- 
eovered  evidence  of  an  unregistered  deed 
which  was  necessary  to  complete  tbe  de- 
fendant's chain  of  title,  and  which  had 
been  lost,  but  was  found  after  the  term  at 
which  the  trial  was  bad,  and  whlcb,  ac- 
cording to  the  defendant's  affidavits, 
would  have  establiabed  bis  title  to  the 
land  In  eontroveniy,  H  tbe  same  bad  been 
produced  as  evidence  npon  tbe  trial.  These 
affidavits  set  out  tbe  efforts  of  defendant 
to  procure  said  deed  before  the  trial, orev- 
Idence  sufficient  to  establish  It,  and  his 
fatlare  to  do  so.  Tbe  affidavits  In  reply  on 
tbe  part  of  the  plaintiff  are  to  tbe  effect 
tbat  defendant  relied  entirely  npon  his 


possession  under  color  of  title,  and  tend  to 
negative  diligence  on  tbe  part  of  defendant 
In  bis  efforts  to  procnre  tbe  deed,  ur  evi- 
dence to  eatabllsb  It  as  a  lost  deed,  and 
have  It  set  up  and  registered  before  the 
trial.  While  a  motion  for  a  new  trial  for 
newly-discovered  evidence  may  now  be 
made  after  the  trial  of  tbe  cause  in  tbe  sn- 
[)erlor  court,  and  in  tbe  supreme  court 

Sending  an  appeal,  tbe  granting  of  it  Is  ad- 
resaed  totfaediscretlon  of  the  court.  The 
matter  Is  fully  discussed  In  the  case  of 
Carson  v.  Delllnger,  90  N.  C.  226,  in  whlcb 
many  authorities  are  cited,  and  It  Is 
summed  up  In  these  words:  "In  this  case 
a  counter-affidavit  was  offered,  and,  as  of 
course,  the  Judge  was  required  to  consider 
tJie  opposing  proofs,  and  determine  tbe 
facta  established.  Clearly,  this  was  not 
reviewable  on  appeal."  Mnnden  v. Casey, 
9S  N.  C.  97.  In  the  case  before  us  there  were 
conBIctlog  atHdavlts.  Tbe  matter  was  In 
tbe  discretion  uf  the  Judd:e  below.  If  he 
had  denied  tbe  motion  upon  the  ground 
tbat  he  had  no  power  to  grant  it,  a  ques- 
tion of  law  would  have  been  presented  to 
us,  upon  appeal,  whlcb  we  might  have  re- 
viewed. He  gives  no  reasons,  however, 
but  simply  exercises  bla  discretion,  and 
retaiies  the  motion.  If  this  was  a  mo- 
tion to  set  aside  a  Judgment  nnder  see- 
tlun  274  of  the  Code  for  excusatjle  neglect, 
it  could  not  have  the  desired  effect  if  grant- 
ed, for,  if  the  Judgment  were  vacated,  tbe 
verdict  would  stand;  and,  as  Is  said  in 
Reck  V.  Etellamy,  0.*t  N.  C.  129.  in  regard  to 
this  seetlun  of  the  Code:  "The  statute.  In 
coDferrlog  power,  confines  its  exercise  to 
Judgments  rendered  nnder  the  specified 
conditions,  and  does  not  embrace  such  as 
necessarily  follow  the  verdict,  and  the  set- 
ting aside  ot  which,  without  at  the  same 
time  disturbing  the  verdict,  would  be  of 
no  adTantage  to  the  party,  for  It  must 
again  be  entered  Id  response  to  tbe  Jury 
findings.  To  vacate  botb  Is  necessary  to 
afford  the  desired  relief,  and  this  would  be 
to  grant  a  new  trial,  whlcb  can  only  be 
done  at  the  term  when  It  took  place." 
Clemmoos  v.  Field,  99  N.C.  400.6  S.K.  Rep. 
790.  So,  it  appearing  from  tbe  affidavits 
tbat  bis  honor  had  no  power  to  set  aside 
the  judgment  nndersection  274of  theCode, 
tMcause  this  Is  not  one  of  tbe  cases  em- 
braced in  the  provisions  of  that  section, 
and  tbat  he  exercised  his  discretion  In  re. 
fusing  to  grant  a  new  trial  for  newly-dis- 
covered evidence,  the  motion  !■  denied. 


(XU  N.  O.  «W) 
STATU  V.  McKNIQHT. 
(Sopreme  OoorC  of  Nori^  OardUna.   Nov.  29, 
1892.) 

CaniniAL  Law  —  Bvrqlaht  ih  ram  Nisbttuu-^ 

INBTKUCTIOH— AKQUHBKT. 

1.  Where  there  Is  a  breaking  and  entiy 
with  fdonious  latent  into  a  dweumg,  and  the 
evidence  showed  that  "it  was  dark,  exe^  what 
light  was  given  by  the  moon;  tbat  it  was  after 
daylight  had  disappeared;  •  •  •  It  was  aft- 
er night;  was  after  daylight  down,  though  early 
in  the  night,"— the  quesnon  as  to  whether  the 
breaking  and  entry  were  done  in  the  i^ht  was 
ppoperlyleft  to  the  jury. 

2.  Where,  on  indictment  for  burglary,  a 
breaking,  entry,  and  taking  were  admitted,  out 
denied  as  to  being  done  at  night,  a  refusal  ta 
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eharge  the  Jtur  "tbat  ther  mi^t  convict  for  a 
lesser  offense  than  that  charged  in  the  biil  of 
Indictment,  aa  pporlded  In  section  996  of  the 
Code,"  which  makes  it  a  misdemeanor  for 
breaking  or  entering  a  dwelling  honae  otherwise 
than  by  a  buislarious  breaking,  is  not  error. 

S.  Where  the  prisoner's  oonnsel,  in  addresa- 
Ing  the  jorr,  conunented  on  the  trial  of  an  ao- 
compUce  of  accnsed,  and  the  court,  on  objection 
made,  remarked  "that  the  trial  of  Hany  Tar* 
lor  had  uotUiv  to  do  wttb  tUa  caac^**  thm  WM 
no  oTor. 

Appeal  from  sQperlor  eonrt.  Sorry 
county;  MoIvbr,  Jadge. 

I^oDldas  McKnlffbt  was  eonvteted  of 
barglary,  and  appealed.  Affirmed. 

The  Attorney  ueoerai,  for  the  State. 

Shepherd,  C.  J.  The  prisoner  iraa  In- 
dicted for  burglary  "In  the  flrat  degree," 
and  on  bla  trial  admitted  tbe  breaking 
and  entry  wltb  tbe  felonious  Intent  aa 
ebarged  in  the  bill.  Tbe  propriety  uf  tbe 
admlsslua  la  demonstrated  by  tbe  decision 
of  this  court  in  State  v.  Fleming,  107  N.  C. 
905,  12  S.  £.  Rep.  181.  In  which  tbe  question 
aa  to  what  conatitutes  a  sufficient  break- 
ing Is  folly  discussed,  and  Illustrated  by 
many  authorities.  Tbe  prisoner,  how- 
ever, very  kerlously  Insists  that  tbe  state 
baa  [ailed  to  adduce  sutBcieDt  evidence  to 
warranttbejoryln  finding  tbattbe  break- 
ing and  entry  were  done  In  tbe  nighttime* 
and  It  will  therefore  be  necessary  to  re* 
capitulate  so  much  of  the  testimony  as 
bears  upon  this  point.  Mrs.  S.  H.  Tajrlor 
testified  that  she  had  an  early  sapper  on 
the  night  in  question,  but  not  earlier  than 
waa  bercustom ;  tbatsume  tlnieatter  sup- 
per herhnsbaod  and  tbe  other  membera  of 
the  family  left  tbe  bouse,  and  went  up  Into 
tbe  town,  to  be  present  at  an  oyster  sup- 
per at  Moore'fl  Uotd;  that  when  tbey  left 
"it  was  dark, except  what  llKht  was  given 
by  the  moon;  that  It  was  after  daylight 
bad  disappeared:"  and  that  the  lamps  In 
tbe  bouse  bad  been  lighted  aome  time  be- 
fore. On  crosB-examlnatlon  sbe  stated 
that  It  was  her  habit  to  have  supper  "  gen- 
erally about  sandown;  that  It  was  no 
eurlfer.tbat  evening  than  usual;  that  at 
that  time  of  the  year  tbe  moun  was  up 
early  in  the  evening,  and,  as  the  sun  de- 
scended, the  moon  became  brighter;  that 
sbe  did  not  know  what  time  it  was;  It 
wasafternight;  waa  alter  dayllgbtdown. 
thougb  early  In  tbe  nlgbt."  Mrs.  Gallo- 
way, a  daughter  of  Mrs.  Taylor,  testified 
that  sbe  went  with  tbe  other  members  of 
the  family  to  the  oyster  supper,  but  that 
they  did  not  start  torsome  time  after  tbey 
bad  taken  supper  at  home;  that  when 
they  started  the  lamps  in  tbe  house  had 
been  lighted,  and  "It  was  dark,  except  the 
light  from  tbe  moon;  It  was  after  daylight 
down."  Sir  WUllam  Blackstone  (4  Bl. 
Comm.  224)  says  that  "auclently  the  day 
was  accounted  to  begin  only  at  snurlslng, 
and  to  end  Immediately  upon  sunset;  but 
the  better  opinion  seems  to  be  that,  It 
there  be  daylight  or  crepuwa/am  enough 
begun  or  left  to  discern  a  man'aface  withal. 
It  la  no  burglary.  But  tbia  does  not  ex- 
tend to  moonlight,  for  then  many  mid- 
night bni^lars  would  go  onpunlsbed.* 
"In  the  law  of  bni^lary  there  must  not  be 
daylight  enough  to  dlsoern  a  man's  face." 
And.  Law  Diet.  709;  Com.  v.  Chevalier,  7 


Dana,  Abr.184;  State  v.  Bancroft,  10  N.H. 
105;  People  v.  GrIfDn,  19  Cal.  57S.  It  will 
not  avail  the  prisoner,  however,  "If  there 
was  light  enough  from  tbe  moon,  street 
lamps,  and  buildings,  aided  by  snow,  to 
discern  tba  featnres  of  another  peraon." 
State  T.  Morris,  47  Conn.  179.  Dr.  Wbaiw 
tun  says,  (3  Crim.  Law,  1694:)  "But  there 
are  moonlight  nlgbts.  In  which  the  eonn- 
tenancecan  be  discerned  far  more  accurate- 
ly than  on  some  foggy  days;  and,  bealdea 
this,  what  snch  light  Is  depends  upon  the 
vision  of  the  witness.  Tbe  Jury  must  de- 
termine the  qoeatlon  Indepoidently  of  this 
capricious  teat."  Some  aathorltlea  de- 
Clare  "that  by  *nlgbttlme*  Is  meant  that 
period  between  the  termination  uf  day- 
light and  tbe  earliest  dawn  in  the  morn- 
ing." Applying  either  of  the  testa  above 
mentioned,  we  are  entirely  satisfied  that 
there  waa  sufficient  testimony  to  warrant 
tbe  finding  of  the  Jury  that  tbe  oflenae  was 
committed  in  tbe  nighttime.  The  excep- 
tion is  therefore  without  merit. 

We  see  no  errorin  tbe  refusal  of  the  court 
to  charge  tbe  Jury  "that  tbey  might  con- 
vict fur  a  lesser  offense  than  that  charged 
In  tbe  bill  of  Indictment,  as  provided  In 
section  996  of  tbeCodo."  This  being  an  In- 
bablted  dwelling  hoase,  and  tbe  prisoner 
having  admitted  tbe  breaking  and  enter- 
ing, as  well  as  the  actual  taking  of  the 
money,  the  unly  question  to  be  determined 
was  whether  It  was  done  In  tbe  nighttime. 
If  done  In  the  nighttime.  It  was  burglary 
In  tbe  first  degree;  and.  If  not  dune  in  tbe 
nighttime,  the  prisoner  would  have  been 
guilty  of  larceny,  and  not  of  a  substantive 
ollense,  under  tbe  section  of  tbe  Code  r»- 
ferred  to.  His  honor  told  the  Jury  that  if 
tbey  were  not  satisfied  beyond  a  reason- 
able doubt  that  tbe  offense  waa  commit- 
ted In  the  nighttime,  tbey  should  return  a 
verdict  of  larceny.  This  was  all  that  tbe 
prisoner  was  entitled  to,  as  the  law  does 
not  require  the  court  to  charge  the  Jury 
without  reference  to  the  admlKslona  or  the 
evidence.  State  v.  Fleming,  supra. 

The  prisoner's  counatri.In  addressing  tbe 
Jury,  commented  upon  the  trial  uf  Harry 
Taylor,  (an  accomplice,  who  had  beeu  pre- 
viously tried,)  and  bis  sentence  to  the 
state's  prison  for  20  years.  Upon  objec- 
tion being  made,  bis  honor  remarked  "  tbat 
tbe  trial  of  Harry  Taylor  had  nothing  to 
do  wltb  this  case. "  In  this  we  see  no  er- 
ror, and  the  exception  lu  tblH  respect  must 
be  overruled. 

Although  thealleged  errors  in  tbe  charge 
are  not  specifically  assigned,  and  tbe  ex- 
ception Is  to  "  tbe  charge  as  given,"  (Mc- 
Khinon  v.  Morrison,  104  N.  C.  854, 10  8.  E. 
Bep.  61S,)  and  ought  not  to  be  considered, 
we  have  nerertbelesa  examined  into  the 
whole  record,  and, after  a  careful  acmtlny, 
have  been  anable  to  discover  finy  error 
which  entltlea  the  prisoner  to  a  new  trial. 

Affirmed. 

dU  M.  a  TO» 
BTATB  V.  SANDERS. 
(Smneme  Court  of  North  OaroUna.   Dae.  H, 

1882.) 

nonoB  TO  TjLX  Costs  Aouirer  PnosacirroR. 
If  defendant  has  been  acquitted,  and  tha 
trial  oourt  haa  not  determined  a  motloa  to  mark 
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the  prosecutor*  aad  tax  him  with  oosti,  «  Judge 
hfddlns  a  snMeaMDt  term  of  tlie  lame  court 
kaa  tiiat  potrar. 

Ai^al  from  enperlor  court,  Bai^ke  coun- 
ty; R.  F.  Armfield,  Judge. 

Motion  by  the  state  to  mark  Bobert  aad 
Rehecea  Epley  as  prosecutors*  and  tax 
tbem  wttb  costs, in  the  cbm  of  Stater. 
Bnlns  Bandera.  From  an  order  dlsmlsBlDs; 
the  motion,  the  state  appeals.  Reversed. 

Tte  Attonety  Qeaeraf  and  J.  T.  Perktaa, 
for  the  State,  i.  T.  A  very.,  for  appellee. 

CukBK.  J.  When  the  prosecutor  Is 
marked  ns  such  before  indictment  found, 
or  even  during  the  trial  term,  (If  pmaent 
when  theorder  Is  made,— State  T.Speocer, 
81  N.  G.  618,)  the  trial  Judse.  upon  the  fail- 
am  uf  the  proseeution,  shonld  pass  upon 
the  Tacts  which  would  loatlty  the  taxing 
of  the  coats  asalnst  the  prosecutor.  He 
Is  the  proper  officer  to  do  this,  since,  liav- 
log  heard  tbe  investigation  of  the  case 
upon  the  trial,  be  is  prppared  to  pass  upon 
tbeqaeationsotfact  requisite  to  be  decided 
In  determining  themotion  to  tax  the  costs. 
State  V.  Hamilton,  106  N.  C.  660,  ICS.  E. 
Rep.  854 ;  State  v.  Roberts.  106  N.  O.  662,  10 
8.  E.  Rep.  BOO.  But  even  In  such  cases 
there  may  puselbly  happen  Instances  in 
which  a  continuance  of  the  motion  to  the 
next  term  may  become  necessaryln  tbe  in- 
terest of  Justice.  When,  however,  the  mo- 
tion to  mark  a  prosecutor  Is  made  alter 
the  trial,  or  daring  tbe  trial,  when  the 
party  aoaght  to  be  marked  as  prosecutor 
is  not  present,  a  notice  to  show  canse 
must  be  served.  State  v.  Hamilton,  su- 
pra. If  possible,  Bucb  notice  should  be 
served  at  once,  and  tbe  motion  passed 
apon  by  the  trjal  Judge,  he  being  already 
cognisant  of  the  facts.  But  not  nn- 
frequently  tbe  notice  cannot  be  served  In 
time  for  that  term,  and  must  perforce  be 
made  returnable  to  the  next  term.  This 
Js  Inconvenient,  as  the  Judge  at  the  next 
term  la  often  not  the  one  who  presided  at 
the  trial.  Bat  there  Isaothlns  in  tbe  stat- 
ute (Code,  SS  787, 7S8, 1204)  which  forbids 
this  course.  ladeed.  It  is  a  common  prac- 
tice, and  Is  oecessary  to  protect  tbe  public 
against  costs  In  Improper  cast's.  The 

fiarty  promoting  the  action  cannot  be  al- 
owed  to  avoid  reap'inslbllity  by  simply 
atepplng  nut  of  the  way  when  he  appre* 
bends  that  a  motion  wlU  be  made  to  plane 
apon  blm  the  costs  Incurred  by  his  false 
Pernor.  In  State  r.  Roberts,  supra,  (In 
which  the  facts  are  very  almllar  to  those 
tn  this  cane,)  the  court  held  that,  where 
the  taxation  of  costs  could  not  be  sus- 
tained because  of  a  fallnre  to  find  the  pre- 
reqaislte  facts,  a  new  motion  could  be 
made,  althongn  It  was  then  several  terms 
after  ttae  one  at  which  the  cause  had  been 
tried.  The  expression  in  section  738  that 
the  prosecutor  may  be  Imprisoned  for  non- 
payment of  tlie  costs  "when  the  fudge, 
court,  or  Justice  of  the  peace  before  whom 
the  case  was  tried  shall  adjudge  that  the 
prosecution  was  frlvulims  or  maHclons," 
means  simply  that  the  trial  Judge  or  Jus- 
tice, or  the  court  in  which  the  trial  waa 
had,  shall  pass  upon  these  facts.  Tbe  use 
ofthe  word  "court  "after  the  word  "Judge" 
shows  that  there  was  no  Intention  to  re- 
strict the  duty  of  protecting  the  public 
T.16s.s.no.6— 21 


from  payment  of  Improper  coats  to  tbe  in- 
dividual judge  who  tried  the  cause.  The 
power  Is  left  in  "  the  court,"  by  whomso- 
ever presided  over.  This  Is  alsoclear  from 
the  phraseology  of  sections  737  aod  1204, 
which  are  to  be  construed  to  pari  materia. 
Section  737  authorizes  every  Judge,  court, 
or  Justice,  t»etore  or  alter  trial,  tu  And  tbe 
facts,  and  aeetton  1204  simply  places  the 
authority  in  "the  eunrt,"  which.  Indeed, 
Is  the  more  accurate  expression,  and  a  voids 
redundancy.  State  v.  Owens,  87  N.  C.  566. 
relied  upon  by  tbe  prosecutor,  does  not 
sustain  his  contention.  That  case  simply 
holds  that  the  Judge  uttbenext  term  prop- 
erly refused  to  set  aside  a  Judgment  taxing 
the  prosecutor  with  Cfists,  when  tbe  prose- 
cutor had  beenpreeentat  the  trial,  though 
absent  at  tbe  time  tbe  order  to  mark  him 
as  prosecutor,  and  tax  him  with  tbe<>oRts, 
was  made.  Tbe  court  then  Interposes  a 
quare  It  the  next  court  coold  consider  and 
correct  tbe  finding  of  the  Judge  who  tried 
the  action  and  wbo  had  found  tbe  facts. 
Indeed,  we  think  be  could  nnt,  except  In 
caaes  of  excusable  oegleet,  etc.  State  v. 
Bennett,  93  N.  C.  603.  If,  however,  the 
query  could  be  construed  as  leaving  open 
tbe  question  whether  tbe  next  Judge  had 
power  to  pass  upon  the  facts  when  the 
trial  court,  for  any  reason,  had  failed  to 
determine  a  motion  to  mark  and  tax  any 
one  as  prosecntor  with  the  costs,  It  has 
since  been  settled,  as  we  have  seen,  that  a 
Judge  holding  a  sul^seqaent  term  of  tbe 
coutt  has  that  power.  State  v.  Roberts, 
supra. 
Error. 


6^ 


  (111  N.  0.  605) 

BPl^IT  et  al.  r.  "BPLESY  ek  at 
(Supreme  Coort  of  North  OsroUna.  Dee. 
1802.) 

TsaTAjnilTABT  FOWBRB  — UlSKtSBAL  OV  AWBAI^ 
DSFEOnVE  Pbtitios. 

1.  A  danae  In  a  will  authortrinc  tlie  execu- 
ton  to  "acU  all  property  that  may  be  on  baud 
at  testator's  decease,"  and  "not  dispoiied  of  bf 
thli  does  not  empower  them  to  sell  huul 
dertaed  to  testator's  daughter  during  life,  and 
on  her  death  "to  be  sold,  and  the  proceeds  di- 
vided equally  among  testatw's  thma  living  ddt 
dren." 

2.  A  suit  for  partition  will  not  be  dls< 
missed  by  the  supreme  court  for  a  failure 
at  the  petition  to  In  terms  allege  that  petitloif 
era  are  entitled  to  immediate  possession,  where 
it  does  allege  that  they  are  tenants  In  commcn 
In  fee,  ana  the  case  on  appMl  does  not  show 
that  the  point  waa  inststed  on  In  the  court  be* 
low. 

Appeal  from  superior  court, Burke  coun- 
ty;  R.  F.  Abhfibld,  Judge. 

Action  by  Peter  Epley,  Wlnis  Epley.  and 
Fannie  Morrison,  as  heirs  at  law  and  dev. 
Isees  of  Peter  Epley,  deceased,  against 
John  Epley  and  Jacob  Epley,  execotors  of 
said  will,  and  Fannie  Morrison,  for  a  par- 
tition of  land  known  ns  the  "Catharine 
Epley  Tract.  From  a  Judgment  in  plain- 
tlflH*  favor,  defendants  appeal.  Affirmed. 

TheSrst  paragraph  of  tbe  petition  al- 
leged that  plaintiffs  are  tenants  In  com- 
mon Id  fee  of  tbe  land  In  question.  The 
executors  answered  that  testator's  will 
authorized  and  empowered  them  to  make 
sale  of  said  lands,  wblch  they  are  proceed- 
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iBB  to  do  under  lald  will,  and  ttao  plain- 
tiffs  are  tberetore  not  entitled  to  partition 
In  tbls  proceedlDff.  They  further  alleged 
that  the  petition  la  Ineafflclent,  and  tails 
to  show  any  right  to  partition  by  plaln- 
tltr,  In  that  It  does  not  allege  that  any  or 
either  ot  tbem  are  In  the  possRSslon  of  the 
land  which  they  seek  to  divide. 

The  land  In  qaeetion  was  devised  as 
tollowa :  **  (8)  It  la  my  will  that  my  daoRh- 
ter  Catharine  have  the  bonse  lot  or  tract 
ot  land  on  whlcb  lam  now  living  at  my 
decease,  there  being  some  120  acrra  in  said 
trtict,  to  have  and  to  bold  the  same  dur- 
ing her  natural  life,  with  all  the  appurte- 
nances thereunto  belonging;  said  lot  or 
tract  of  land  to  be  sold  at  said  Catliarlne's 
death,  and  the  proceeds  to  be  equally  di- 
vided between  all  my  children  that  Is  then 
living."  The  fifth  clause  of  the  will  reads 
as  follows :  "(5)  My  executurs  will  sell 
any  and  all  property  that  may  be  on 
hand  at  my  decease,  which  I  have  made 
no  disposition  of  In  this,  my  last  will  and 
testament,  and  divide  the  proceeds  of  the 
aaxae,  together  with  any  moneys  that  may 
be  on  hand  after  paying  ont  as  herein  dl> 
rected,  equally  among  all  my  children." 

I.  Avery  and  M.  Sliver,  for  appel- 
lants. S.  J.  ErvlD,  for  appellees. 

Shepherd,  C.  J.  We  think  It  very  clear 
that  the  will  did  not  authorise  a  sale  of 
tbe  land  by  the  executors.  The  laud  de* 
vised  la  not  to  be  sold  to  pay  debts,  lega- 
cies, costs,  or  charges  of  administration ; 
nor  Is  It  to  be  sold  with  personal  proper* 
ty ;  nor  are  the  proceeds  of  sale  mixed 
with  the  personal  estate.  It  was  devised 
to  Catharine  for  her  life,  and  upon  her 
d^ath  It  was  to  be  aold.  and  the  proceeds 
equally  divided  among  the  children  then 
living.  There  Is  no  express  antbority  giv- 
en the  executors,  and  none  can  be  Implied 
from  the  provisions  of  the  will.  Bentham 
V.  Wiltshire,  4  Madd.  44;  Foster  v.Cralge, 
2  Dev.  &  B.  Eq.  209;  Council  v.  Averett,  95 
N.  C.  180;  Vaughan  v.  Farmer,  90  N.C.  607. 

It  Is  true  that  the  petition  does  not  al- 
lege that  tbe  petitioners  are  entitled  to 
tbe' Imroediatq  possessloD,  bnt  It  alleges 
that  tbey  are  tenants  in  common  lo  fee. 
TblB,at  most.  Is  bnt  a  defective  statement 
of  a  cause  ot  action,  and  In  the  cane  on 
appeal  signed  by  counsel  It  does  not  ap- 
pear that  the  point  was  Insisted  upon  In  the 
court  below.  Tbe  motion  to  dlainiss  In 
this  court  Is  therefore  disallowed.  Be- 
sides, It  Is  not  like  the  case  of  Alsbrook  v. 
Reld,  89  N.  C.  161,  cited  by  defendant,  In 
which  it  affirmatively  appeared  that  the 
petitioners  were  not  entitled  to  the  pos- 
session until  after  the  determination  ot  an 
existing  estate  lor  life.  Affirmed. 


cm  N.  c.  M) 

TAIiBERT  at  nx.  T.  NIMOOKS. 
(Supreme  Court  tit  North  Carolina.   Dec  6, 

1S92.) 

BuBiviTUTiON  or  Pabtibb  —  Bquitabu  Davnna 

IN  LSSAL  AOTIOIT— AhBNDMBHT. 

1.  Where  plaintiff  la  ejectmeat  coDTeys 
away  his  title  after  the  action  is  brought,  the 
court  has  a  right  to  substitute  his  grantee  as  a 
£iu^,  under  the  express  Dro\-idoa  of  Code, 


2.  In  ejectmeDt  based  on  the  legal  tide 
alone,  plaintiff  alleging  ownership  and  defend- 
ant simply  denying  it,  the  court  may  propetiy 
refuse  to  cousiaer  any  equitable  def»ise. 

3.  A  refusal  to  permit  an  amendment  of 
the  pleadings,  requested  during  the  trial,  so  as 
to  set  up  an  equitable  defense,  is  not  error,  aa 
it  is  a  matter  resting  in  the  discretion  of  ttie 
trial  court. 

4.  Tbe  grantee  of  the  original  plalntlft,  who 
has  been  Bubstitnted  as  a  party,  is  entitled  to 
danmges  for  three  years  t>efore  the  commence- 
ment of  the  action  by  the  original  plaintiff,  and 
is  not  limited  to  three  years  bum  the  date  of 
the  substitution. 

Appeal  from  superior  court,  Camberland 
county;  £.  T.  Boyein,  Judge. 

Action  by  S.  B.  Talbert  and  wife  agalnat 
R.  M.  Nlmocks  to  recover  tbe  pnssesaloB 
of  land.  From  a  Judgment  In  plaintlB'a 
favor,  defendants  appeal.  Affirmed. 

The  action  was  commenced  In  the  name 
of  £.  F.  Moore  by  summons  dated  June 27, 
1887.  The  complaint  and  answer  were  on 
file  and  cuse  reached  fortrlal  at  May  term, 
1890,  and,  ufter  the  Jury  was  impaneled, 
the  plalntltl  asked  that  a  Juror  be  with- 
drawn and  mistrial  had,  and  that  Abble 
Talbert,  wife  of  S.  B.  Talbert,  be  substi- 
tuted as  party  plaintiff,  with  leave  to  file 
an  amended  complaint.  Tbe  defendaut 
objected,  but  the  order  was  made,  as  ap- 
pears In  the  papers.  Defendant  excepted. 
Betore  the  trial  began,  at  May  term,  1892, 
detendaut  entered  a  disclaimer  as  to  all 
the  122  acres  claimed  by  Abble  Talbert. 
except  16  acres,  which  are  claimed  by  de- 
fendant. It  appeared  on  the  trial  that 
both  parties  claimed  under  one  Frederick 
Lucas.  Tbe  plaintiff  introduced  as  evi- 
dence ot  his  title  the  following  deeds,  viz. : 
(1)  A  deed  made  by  Frederick  Lucas  and 
wife,  dated  December  10, 1880,  conveyinfc 
the  said  123  acres  to  S.  B.  Talbert.  Thla 
was  a  mortgage  to  secure  two  notes  of 
9500  each,  one  to  be  due  November  1, 1881, 
and  the  other  was-to  be  due  on  November 

1.  1882.  (2)  A  deed  made  by  both  Fred- 
erick Lucas  and  wile  and  S.  6.  Talbert 
and  wife  to  E.  F.  Moure,  dated  November 

2,  1882,  conveying  said  122  acres.  (3)  A 
deed  made  by  E.  F.  Moore  and  wife  to 
Abble  Talbert,  the  Ame  plaintiff,  dated 
December  20, 1887,  conveying  to  her  the 
122  acres.  Plaintiff  then  Introduced  de- 
fendant's deeds,  saylngthat  it  was  for  the 
purpose  ot  showing  that  defendant  claimed 
under  same  Frederick  Lucas:  (1)  A  deed 
from  Frederick  Lncas  and  wife  to  N.  H. 
Norrls,  dated  March  10,  1881,  conveying: 
the  16  acres  Indicated  on  plat  as  abovo 
stated.  (2)  A  deed  from  N.  H.  Norrls  and 
wife  to  R.  M.  NImocks,  the  defendant, 
dated  November?,  1S81, conveying  the  said 
16  acres.  The  above  deeds  were  all  the 
testimony  as  to  title.  The  defendant 
offered  to  prove  that  tbe  122-acre  tract 
excluded  the  16  acres  claimed  by  blm.  wua 
worth  much  more  tbao  the  mortgage 
debt,  and  that  tbe  mortgage  debt  could 
have  been  made  at  any  time  by  a  sale  of 
tbe  106  acres,  and  the  defendant  bad  offered 
to  pay  the  mortgage  debt  for  the  land. 
The  plaintiffs  objected,  and  the  court  de- 
clined to  hear  the  testimony,  and  defend- 
ant excepted.  The  court  remarked  that 
the  proposed  testimony  would  be  compe- 
tent only  Id  support  of  an  equitable  do- 
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fense,  and  that  none  waB  set  fortb  In  the 
answer.  The  defendant  then  moved  for 
leave  to  amend  hia  answer  so  as  to  allege 
sncb  eqnlCHble  defenses.  The  court  stated 
that  the  answer  might  be  ao  amended  un- 
less plaintiff  objected.  The  plaintiff  did 
object,  the  motion  was  refused,  and  de- 
fendant excepted.  The  defendant  asked  the 
court  to  charge  the  Jury  that  Inasmuch  as 
there  was  no  testimony  as  to  the  debt 
mentioned  in  the  mortgage  of  December 
10. 1880,  and  no  evidence  of  any  sale  under 
the  powers  slvea  In  said  mortgage,  there 
was  a  lei^al  presumption  that  tbe  mort- 
gage debt  was  patd,  and  that  the  mort- 
gHge  deed  of  December  10, 1880,  should  not 
be  considered  by  them;  that  inasmuch  as 
there  was  no  testimony  to  show  that  the 
mortgage  debt  was  held  by  the  ibme  plain- 
tiff, AbbleTalbert,  therefore  tbe  mortgage 
deed  coald  not  help  out  hertltle;  and  that 
Inasmnch  as  the  deed  under  which  dofend- 
ant  claimed  the  18  acres  antedated  all  of 
plalntlTs deeds  exceptsafd  mortKage  d(>ed 
of  December  10,  ISSO,  therefore  plaintiff 
could  not  recover.  The  court  declined 
to  give  such  instruction,  and  defendant 
excepted.  The  conrtcharged  the  Jury  that 
apon  tbe  title  deeds  given  In  evidence  the 
firstand  second  issues  should  be  answered 
in  tbe  affirmative.  Defendant  excepted. 
The  Jury  responded  to  the  Issues  a«  perthe 
record.  The  defendant  moved  for  a  new 
trial  for  errors  In  the  various  rulings  and 
charges  above  set  fortb  as  excepted  to. 
Motion  was  overruled,  and  the  defendant 
excepted.  The  defendant  claimed  and  in- 
sisted, inasmuch  as  Abbie  Talbert  was 
made  party  plaintiff  only  at  May  term, 
1890,  and  against  defendant's  uonsent, 
therefore  that  was  tbe  beRlnnlng  of  the  ac- 
tion as  to  her,  and  that  she  could  not 
claim  damages  for  any  of  tbe  time  pre- 
vfons  thereto,  and  certainly  not  farther 
back  than  three  years  prior  thereto.  The 
eoort  held  that  tbe  present  plaintiff,  Abble 
Tfdbert,  could  recover  damages  for  three 
years  prior  to  the  date  of  the  writ  and  up 
to  present  time.  Defendant  excepted. 
Judgment  was  signed,  and  defendant  ex- 
cepted. 

N,  W.  Ray  and  T.  B.  Sutton,  for  appel- 
lants. Q.  M.  RoaOt  for  appellees. 

Pbr  Cdriau.  Moore,  the  original  plain- 
tiff, conveyed  to  Mrs.  Talbert  after  the  ac- 
tion was  brought.  Tbe  court  had  a  right 
to  substitute  her  as  a  party  plaintiff. 
Code,  5  188.1^  The  action  was  based  on 
the  legal  title  alone,  tbe  plaintiff  alleging 
ownership  and  the  defendant  simply  deny- 
ing it.  The  refusal  of  theconrt  to  consider 
the  eqaltabledrfense,ln  the  absence  of  any 
pleading  setting  It  up,  was  proper.  There 
must  be  allegata  as  well  as  probata. 
Neither  was  there  error  in  the  refusal  to 
allow  an  amendment  of  tbe  pleadings. 
This  was  ti  matter  addressed  to  tbe  dis- 
cretion of  the  court.  The  defendant,  how- 
evert  cm  in  BO  event  be  prejudiced,  as  his 
right  to  assert  his  equities  is  expressly 

"mm  ssedon  provides:  "la.  case  of  any  other 
tawutfer  of  luteiest,  the  action  shall  be  continijed 
la  the  name  of  the  original  partr,  or  the  court 
maj  allow  the  person  to  whom  the  truurfer  ii 
mMe  to  be  snbvtitated  In  the  actloa.** 


saved  by  the  judgment.  We  think  there 
was  no  error  Id  tbe  charge  as  to  damams. 
Affirmed. 


(lU  N.  C.  B92> 

BASNIQHT  V.  ATLAtmO  ft  N.  a  B.  CX>. 
(Sivrsnie  Oourt  of  North  Gandina.    D«c  6, 
1892.) 

OiaaiBM  OV  OOODB— LllBIUTT  AS  WaBBBODSS- 
HBIT. 

1.  A  carrier  who  has  fnmfahed  a  shipper 
with  a  car  which  the  latter  has  loaded  with 
lumber  Is  liable  only  as  a  warehouseman,  an'tll 
notified  of  the  readiness  of  the  car  for  transpor- 
tation and  of  the  name  of  the  consignee;  and 
hence  it  Is  not  liable  as  an  insurer  iot  the  de- 
struction of  the  lumber  bv  fire  while  the  car 
was  standing  on  its  track  before  It  was  so  no- 
tified. 

2.  The  fact  that  the  carrier  permitted  the 
ear,  after  it  was  so  loaded,  to  stand  near  a  drv 
kiln  Id  which  tbe  fire  originated.  Is  not  soi^ 
nes^igenoB  as  will  render  It  Uahle  as  a  warehouse' 
man,  since  it  was  merely  a  gratuitous  bailee, 
and  the  destruction  of  the  car  was  not  the  natti-  ■ 
ral  and  proximate  consequence  of  the  act  com- 
plained of. 

Avery,  J.,  dissenting. 

Appeal  from  superior  court.  Craves 
county;  Wi.nston,  Judge. 

Action  by  J.  S.  Basolgbt  against  the 
Atlantic  &  North  Carolina  Railroad  Com- 
pany for  tbe  destruction  of  a  car  load  of 
lumber  by  Ore.  From  a  ladgmtmt  In  de- 
l^dant's  favor,  plaintiff  appeals.  Af- 
firmed. 

"The  plaintiff  contends  that  tbe  Atlan- 
tic &  North  Carolina  Railroad  Company 
received  from  him  a  car  load  of  lumber 
for  transportation ;  that  the  lumber  was 
destroyed  by  fire,  and  was  not  delivered 
by  the  said  railroad  company,  through 
their  negligence;  that  tbe  railroad  compa- 
ny is  a  common  carrier,  and  Is  liable  as 
Insurer  to  the  plaintiff  In  the  sum  of  dam- 
age to  t159.99.  The  defendant  denied  all 
of  the  allegations  of  tbe  plaintiff. "  The 
foregoing  constitutes  tbe  pleadings  In  the 
Justice's  court,  from  which  the  case  was 
brought  by  appeal  Into  thesnperiorcourt, 
and  there  tried. 

The  plaintiff  introduced  the  following 
testimony :  J.  8.  Basnlgbt,  being  sworn, 
testified  as  follows:  "On  December  23, 
1889, 1  went  to  depot  of  Atlantic  &  North 
Carolina  Railroad,  and  saw  freight  agent  of 
defendaut,  aud  asked  for  a  car  to  load 
with  lumber.  I  don't  remember  whether 
I  told  him  where  car  was  to  go  or  not, 
but  think  I  did.  Tbe  lumber  was  to  go  to 
Philadelphia.  He  gave  me  a  car  to  pnt 
lumberin, saying,  *There  Isacarsettlngon 
a  track  near  here.'  I  said,  *  All  right.*  I 
went  to  mill  and  sent  lumber  np.  Tbe  car 
was  on  one  of  foar  tracks  there.— the  sec- 
ond track  from  south  side.  The  freight 
house  was  about  twenty  steps  from  car, 
and  war  bnllt  of  brick.  There  was  no  ^ 
other  ear  on  that  track  at  that  time.  1 
loaded  the  ear  on  tbe  24tb  of  December, 
and  finished  at  nlKbt.  On  tbe  2&th  ft  was 
burned  up.  Tbe  fire  broke  outinCongdoo 
&  Co.'s  dry  kiln.  Tbe  car  was  burned  in 
part  only.  Tbe  car  had  been  moved  and 
put  on  tbe  extreme  north  track,  or  fonrtb 
track,— the  last  track,— which  was  within 
three  or  tour  feet  ol  tbe  dry  kUn.  There 
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was  a  planluK  mil)  built  ot  wood  ten  or 
tnelveleet  apart  from  the  dry  kiln.  The 
dry  kllD  was  of  brick.  Isawtbeuar  wbUe 
Ore  was  going  on.  I  did  not  knowthecar 
had  been  moved.  I  soppom  the  car  was 
In  my  charge  while  loading  It.  My  hand 
loaded  It.  I  did  not  notlty  agent  that  It 
was  ready  to  ship  or  to  take  charge  of  It, 
as  It  waa  late  at  nlKht  when  It  was  fin- 
ished loading.  No  bill  of  lading  waa  given 
me.  They  had  not  been  Informed  by  me 
to  wboin  It  was  to  go.  I  bud  to  accept 
the  car  where  It  wuh,  and  had  nu  authoii* 
ty  to  move  It  myMt  to  any  other  track. 
I  suppose  all  the  tracks  belong  to  the  rail- 
road company.  I  did  not  move  the  car 
nor  request  the  railroad  company  tomove 
It.  Tbd  president  of  defendant  compnny 
told  me  after  car  was  burned,  upon  sny 
asking  what  to  do  about  it.  and  demaod- 
Ihg  damages,  tor  me  to  have  the  lumber 
Dverbanled,  and  keep  an  acconnt  of  what 
jras  good,  to  sell  that  for  what  I  could 
^t  for  it,  and  they  wonid  collect  the 
money  for  what  was  lost  oat  of  the  Insur- 
ance company.  He  afterwards  told  roe 
that  the  car  was  not  Insured,  and  refused 
to  pay  the  loss.  Dave  Williams,  an  em- 
ploye of  the  railroad,  moved  the  car,  while 
it  was  being  loaded,  to  the  other  track, 
upon  which  it  was  burned.  I  was  after- 
wnrds  informed  that  the  last  load  was 
put  In  the  ear  after  it  was  put  upon  the 
fourth  or  last  track  mentioned. "  E.  K. 
Bryan  testified  as  follows:  "I  was  agent 
for  the  defendant  company  at  the  time 
mentioned  above.  Itet  plaintiff  have  the 
ear.  The  railroad  company  bnllt  the  four 
tracks  as  a  mntnal  accommodation  to  the 
railroad  and  Congdon  &  Cu/a  mill.  We 
used  It  occasionally  to  put  empty  cars  up- 
on. We  avoided  putting  cars  upon  the 
fonrth  track,  as  we  regarded  It  as  danger- 
one  on  account  of  fire.  I  suppose  the  car 
was  moved  to  make  room  toronrbnelness. 
The  fire  broke  out  at  2  p.  U.  next  day. 
The  railroad  company  did  not  know  the 
ear  was  loaded,  and  the  plaintiff  had  not 
notified  us  to  ship  it,  or  that  It  was  full.** 
C.  S.Ives  testified  asfoUows:  "Thefourth 
track  was  put  in  for  the  use  of  Congdun 
ft  Co.  Other  cars  were  placed  upon  It  by 
the  railroad  company  when  they  eawflt.** 
This  closed  the  evidence  lor  the  plaintiff. 
The  defendant  declined  tu  Introduce  any 
evidence.  It  waa  agreed  that  the  evidence 
Introduced  by  the  plaintiff  should  be  ac- 
cepted as  the  facts  In  the  case;  upon  these 
farts  his  honor  should  base  his  conclusions 
of  law;  and  Chereopon  the  court  rendered 
the  following  opinion:  "This  cause  com- 
ing on  to  be  beard,  and  having  been 
beard,  the  plaintiff  having  offered  all  the 
testimony ,  and,  the  defendant  declining 
to  Introduce  any  evidence,  the  court  ad- 
judges that  the  defendant  company  were 
not  common  carriers  ol  the  lumber,  to 
recover  damages  for  the  bnrnlng.of  which 
this  action  Is  bronght.  The  court, bycon- 
oent,  flttda  that  said  lumber  had  been  left 
with  the  defendant  awaiting  orders  to 
forward  the  same;  and,  as  a  conclusion  ot 
law,  that  the  defendant  waa  not  an  insur- 
or  of  said  lamber,  bnt  was  a  simple  ware< 
huuMiBftii*  Tb*  fire  bj  which  the  aame 


was  destroyed  being  accidental,  the  court 
holds  that  the  defendant  is  not  liable: 
that  it  exercised  that  degre»  of  eara 
which  a  reaionably  prudent  man  would 
take  of  blBOwn  property  under  simitar  cir- 
cumstances, and  was  not  negligent ; 
wherefore  the  court  considers  and  ad- 
judges that  it  go  hence  without  day,  and 
recover  its  costs,  "—from  which  Judgment 
the  plaintiff  appeals,  and  assigns  as  error 
that  the  facts  In  evidence  do  not  warrant 
In  law  the  conclnslons  of  his  honor, 

J.  W,  Watera,  for  appellant.  TT.  W, 
<3arkt  for  appellee. 

MacTIar.  J.  We  may  consider  this  as  a 
demurrer  to  the  evidence,  the  defendant 
admitting  the  facts  tube  as  testified  by 
plaintiff's  witnesses,  and  contending  that 
upon  the  facts  found  the  plaintiff  is  not 
entitled  to  recover.  We  concur  entirely 
with  bla  honor  below  In  his  conclusion 
that  defendant's  liability  was  not  that  of 
a  common  carrier.  Taking  the  facts  most 
strongly  In  favor  of  the  plaintIR,  he  asked 
of  the  dpfendant's  freight  agent  a  car  tu 
load  with  lumber  to  go  to  Philadelphia. 
The  agent  pointed  out  tu  the  plaintiff  a 
car  wbleb  he  might  use  (or  the  desired 
purpose.  The  plaintiff  loaded  the  car 
with  lumber,  and  finished  on  the  night  of 
the  24tb  of  December,  bnt  did  not  notify 
defendant's  agent  that  the  car  was  ready 
for  shipment,  nor  uf  the  name  of  the  con- 
signee. Treating  the  loading  of  the  car 
upon  defendant's  track  as  a  delivery  to 
defendant  and  on  acceptance.  It  was  not 
yet  ready  fur  transportation,  for  the  d&- 
fradant  had  not  been  notified  of  its  readi- 
ness, nor  towhomit  wastobeshipped.  It 
was  necessary  for  the  defendant  tu  await 
further  orders  before  shipment.  Where 
goods  are  delivered  to  a  common  carrier 
to  await  farther  orders  from  the  shipper 
before  shipment,  the  former,  while  they 
are  so  In  his  cnstody,  la  only  liable  an 
warehouseman.  O'Nfill  v.  Ballrpad  Co., 
60 N.  y.  138;  Wells  v. Railroad Co.,6 Jones, 
(N.  C.)47;  Ang.  Carr.  §  129.  He  is  only 
responsible  as  currier  where  goods  are  de- 
livered to  and  accepted  by  him  in  the 
usual  courae  uf  business  for  Immediate 
transportation.  1!  Amer.  &  Eng.  Enc. 
Law,  808.  As  to  defendant's  liability  as 
warehouseman,  if  the  complaint  maybe 
construed  to  set  up  a  claim  on  this  ac- 
count, by  the  testimony  In  the  case  which 
is  admitted  tu  be  true,  the  defendant' was 
a  gratuitous  bailee,  and  the  facta  do  not 
establish  such  negligence  aa  would  entitle 
the  plalotin  to  rm'over.  Schouler,  Ballm. 
890;  McCombs  v.  Ballroad  Co.,  67  N.  C. 
19ft.  "A  negligence  followed  by  liability 
to  others  Is  denned  as  the  Judicial  eanae  ot 
an  injnry,  when  It  eonelsts  of  such  an  act 
or  omission  on  the  part  of  a  responsible 
person  as  In  ordinary  natural  sequence 
Immediately  results  in  snch  Injury. " 
Wbart.  Neg.  S78.  It  must  be  the  natural 
and  proximate  consequence  of  the  act 
complained  ol.  2  Qreenl.  Bv.  286;  Chalk 
T.  Ballroad  Co.,  85  N.  C.  428.  There  to  no 
error,  and  tbe  Judgment  la  affirmed* 

Atkbt,  J.,  dlaaenti. 
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TINSLET  at  iL  T.  HOSKINB. 
OBhvmiM  Court  of  North  OaroUna.   Dm.  8, 

1802.) 

Kmotiabu  IxsTBUiiaMTt— Snmunoir  na  Coir 
LscTiojr  Feb. 

A  ■tlpulation  la<  a  negotiable  note  that, 
If  "this  note  is  collected  hj  legal  procesa,  the 
oaaal  collection  fee  shall  be  due  and  payable 
themritb.'*  la  a^nat  public  poUcr,  and  biTal* 
M,  as  It  tenda  to  the  o^earfon  oi  tiie  dabtor, 
and  la  a  coTer  for  nanrr. 

Appeal  from  aaperior  coart,  QulUord 
eoantf  ;  Spibk  Wbitakbb,  Judge. 

Action  by  JamesCTinsley  ttCu.aKalnBt 
JeaaeF.  Hoakins,  oiiftlnally  broaghtlnjaa- 
tlce'a  court,  to  recurer  fl5.22  paid  by 
plalntlffa  as  attorneys'  teea  Id  an  action 
AKainat  defendant  on  a  promlMory  note* 
■tipalating  that,  "in  cane  thla  note  1h  cul- 
leeted  byl^al  proeeB8,the  asnal  collection 
feeabalf  bedoeand  payable  tberewlth." 
From  a  Jndgment  in  delondant'a  favor, 
plftintUSs  appeal.  AflBrmed. 

L.  M,  Seottt  tor  appellants.  J,  A.  Bat- 
rlDgw,  for  appellee. 

Sbbpbbrd,  C.  J.  The  defendants  exeent* 
ed  to  the  plalnttlTs  a  ppomlssory  note  for 
tbe  aom  of  $146.85.  payable  on  the  1st  of 
July.  1889,  "with  legal  interest  from  nia- 
torlty,'*  and  it  was  stipulated  therein 
"that  in  ease  this  note  is  collected  by  legal 

SrocesH  the  usnal  collection  tee  shall  be, 
ne  and  payable  therewith.*  The  sole 
question  presented  for  review  is  whether 
Buch  a  stipulation  Is  valid  and  enforceable. 
The  point  has  never  been  passed  upon  by 
thla  court,  and  there  Is  some  conflict  of 
Judicial  decisions  upon  thesubject  in  other 
atatea.  We  think,  however,  that  the  ral- 
Ing  of  hlB  honor  la  atwtalned  by  the  better 
reaaunlnK  aa  well  na  by  a  decided  prepon- 
derance of  authority.  In  Bank  v.  Sevier, 
14  Fed.  Rep.  662,  it  Is  declared  that  "sncb 
a  provision  la  a  stlpulatlou  for  a  penalty 
or  forfeiture,  tends  to  the  oppreaslon  of 
the  debtor  and  to  encourage  litigation, 
la  a  cover  for  usury,  Is  without  any  valid 
eonidderatlon  to  support  it,  contrary  tu 
pnMIc  policy,  and  void."  To  the  aame 
effect  are  the  cases  of  Myer  v.  Hart,  40 
Iflch.  617;  Toole  v.  Stephen,  4  Leigh,  681; 
Booaer  v.  Aiiderboo,  43  Ark.  1(17 ;  Kheltou 
V.  OIU,  11  Ohio.  417;  Martin  v.  Trustees.  13 
Ohio,  2>0;  Dow  v.  UpdiKe,  11  Neb.  95,  7  N. 
W.  Rep.  857.  In  Bullock  v.  Taylor,  89 
Mich.  187,  Justice  CooLar  naes  the  follow- 
ing very  forcible  language:  **  A  stipulation 
forench  a  penalty,  we  think,  must  be  held 
▼old.  It  is  opposed  to  the  policy  of  our 
laws  concerning  attorneys*  fees,  and  It  Is 
snaceptlble  of  being  made  the  Instrument 
of  the  moat  grievous  wrong  and  oppres- 
sIpD.  It  would  be  idle  to  limit  Interest  to 
a  certain  rate.  If  under  another  name  for^ 
fMtnre  may  be  Imposed  to  an  amount 
■  vltbont  limit. '  Tbe  provlaion  tai  those 
notes  is  as  much  void  as  It  would  have 
be«i  had  It  called  the  sum  unpaid  by  Its 
true  name  of  forfeiture  or  penalty."  In 
WItherspoon  v.  Mnsselman,  14  Bush,  214, 
the  agreement  was  to  pay  a  reasonable 
attorney's  fee  In  the  event  ot  the  note  be- 
ing "collected  by  salt."  The  conrt  placed 
Its  refusal  to  enloree  aoeta  eontraeta  upon 
the  ground  tbat  **  tb«j  ars  not  only  In  tbe 


nature  of  penalties,  but  that  they  are  con- 
trary to  pahlie  policy.and  tend  to  ettconr- 
age  litigation.'*  A  discriminating  writer 
in  the  American  Law  Review  (volume  16. 
p.  858)  remarks:  "It  seems  to  us  to  be 
more  consistent  with  public  policy  to  con- 
alder  all  such  agreements  as  absolutely 
void.  They  can  rendlly  be  used  to  cover 
uanrlous  agreements,  and  excessive  exac- 
tions may  be  made  under  tbe  guise  of  an 
attorney's  fee. "  Mr.  Daniel.  In  bis  work  on 
NegotlablA  Instruments,  (volume  1,  {  62a,) 
expreseea  the  opinion  tbat,  "unless  there 
be  some  statute  under  which  such  stlpu- 
latlonsarepermlBsive, It  certainly  tends  to 
tbe  oppression  of  debtors  to  sanction 
their  Incorporation  In  commercial  in- 
stmments;  and  they  are  therefore  against 
the  policy  of  the  law,  and  void."  In  con- 
sideration of  tbe  foregoing  authoiities, 
and  In  view  of  tbe  serious  evils  tbat  may 
result  from  snnh  an  innovation,  we  are  of 
tbe  opinion  that  stipulaitions  like  tbe 
one  now  sued  upon,  whenlncorpora ted  In- 
to obligations  of  this  particular  character, 
are  against  public  policy,  and  therefore 
Invalid.  Judgment  affirmed. 


  (lU  N.  C  US) 

LUTTKBLL  v.  HABTIN  et  sL 
(Sopreme  Court  of  North  Carolina.    Dec  9, 
1882.) 

APrajJ.ULa  Ordbbs— Rbvobai.  to  Dibvibs  Ao- 

TIOX. 

■  No  appeal  lies  from  a  refusal  of  a  mo- 
tion to  dlsmisB  an  action,  nor  from  an  Interlocu- 
tory order  adjudging  that  defendants  have  been 
duly  served  vitii  proceaa,  and  are  property  be- 
fore the  oonrt. 

Appeal  from  superior  court.  Burke 
eonnty;  J.  F.  Gkavbb,  Judge. 

Artloa  by  8.  B.  Luttrell  against  John  L. 
Martin  and  the  Piedmont  Lumber  Ranch 
A  Mining  Company.  The  defendants  put 
in  a  special  appearance,  and  moved  the 
court  to  declare  tbat  there  bad  been  no 
service  of  summons  on  them,  and  that 
they  are  not  required  to  answer  at  this 
term  for  tbe  folluwiug  reasons;  "(1)  That 
tbe  return  which  appears  on  the  summons 
returnable  to  this  term  in  this  action  baa 
not  been  signed  by  ths  sherltr;  tbat  is  to 
say,  there  is  no  return  of  service  of  said 
summons  on  either  of  the  defendants. 
(2)  Tbat  it  appears  from  the  notice  of 
publication  attempted  to  be  made  in  this 
action  tbat  the  said  action  is  brought  for 
tbe  purpose  of  collecting  an  open  account, 
and  the  property  of  tb'e  defendnnts  has 
not  been  brought  under  the  control  of  the 
court  by  attachment  or  otherwise."  The 
court  overruled  defendants'  motion,  and 
required  them  to  answer,  from  which  rul- 
ing, after  flllug  their  answer,  defendants 
appeal.   Appeal  dlsmlaseil. 

I.  T.  Avarj  and  M.  Silver^  for  appel- 
lants.  8.  J.  ErriDf  for  appellee. 

BnHWRLL,  J.  It  is  settled  that  no  ap- 
peal Ues  from  a  refusal  to  dlsmfsa  an  ac- 
tion. Flemmons  v.  Improvement  Co.,  JOS 
N.  C.  614,  18  8.  K  Rep.  1S8.  Nor  does  an 
appeal  He  from  an  interlocutory  order  ad- 
judging that  the  defendants  have  been 
duly  served  wltb  process,  and  are  prop- 
•rly  brtore  tbe  court.    Qullford  Co.  r. 


Digitized  by 


Google 


326 


SOUTHEAStEBK  BEPOBTEB,  Yoz.  16. 


(X.  C. 


Georgia  Co..  109  N.  C.  810, 13  S.  B.  Rep.8ei. 
The  appeitl  tn  ttala  case  \m  prematnre,  aod 
muat  be  dlamlsMd.  It  !■  so  ordered. 


(ui  N.  0.  an) 

8TATB  T.  BRYANT. 
(Siqmme  Court  of  North  Carolina.    Dec  fl; 
1892.) 

'  RiHOTAL  or  Landhakks— Ikdjothbnt. 

1.  An  Indictment  under  Code,  1 1063.  which 
allegeB  that  defendant  "wilUoUy  and  nnlawful- 
I7  did  alter,  deface,  and  remove  a  certain  land- 
mark, to  wit,  a  comer  tree,"  is  not  defectlTe  for 
failing  to  negetlTe  the  proviso  contained  in  inch 
section,  whidi  excepts  from  its  operation  creeks 
or  other  small  streams  which  the  iotereat  of 
aKrienltare  mUtht  reqnire  to  be  altered  or  turned 
from  their  channds,  as  it  goea  without  aaylnK 
that  a  corner  tree  is  neither  a  creek  nor  a  amau 
stream. 

2.  Thooffh  the  statute  makes  the  offense  to 
oonsist  in  altering,  defacing,  "or"  removing  a 
landmark,  an  indictment  thersnnder  may  prop- 
erly charge  the  offense  In  the  conJnnctlTe, — **al- 
ter,  deface,  and  remove.** 

8.  Since  the  statnte,  which  makes  it  a  mis- 
demeanor to  "willfully  or  fraudulently"  remove, 
alter,  or  deface  anr  landmark,  creates,  the 
use  of  the  di^nnctive,  the  two  distinct  offenses 
of  willfully  removing  and  fraudulently  remov- 
ing, an  indictment  which  chazgei  defendant 
inui  ''willfully  and  unlawfully"  removing  anch 
a  landmark  Is  snffiden^  without  also  auegbg 
that  It  was  fraudulently  dona. 

Appeal  trom  superior  eoart,  HItcbell 
eooDty:  Abufibld,  Judge. 

Indictment  under  Code,  $  1063,>  for  re- 
moTlDK,  altering,  and  defacing  a  land- 
mark, which,  on  motion,  was  quashed  at 
fall  term,  1892,  of  Mitchell  superior  court, 
by  Arufi£ld,  J.  The  Indictment  le  sub- 
■tanttally  as  folio ws:  The  Jurors,  etc., 
present  tliat  Nick  Bryant,  etc.,  with  force 
and  arms,  etc..  willfully  and  anlawfnlly 
did  alter,  deface,  and  remove  a  certain 
landmark,  to  wit,  a  corner  tree,  the  prop- 
erty ot,  etc.,  against  the  form  of  the  stat- 
ate,  etc.  From  the  Judgment  of  the  court 

aaashlng  the  indictment  ttae  eoUcltor  lor 
lie  state  appealed. 

The  Attorney  Ueneral,  tor  the  State. 

Avert,  J.  There  Is  nothing  In  the  rec- 
ord from  which  we  can  gather  the  reasons 
that  led  the  court  below  to  quash  the  In- 
dictment, and  we  have  therefore  critically 
examined  It,  with  the  aid  of  the  sugges- 
tions made  by  the  attorney  general,  In 
order  to  discover.  It  poflslble,  a  fatal  de- 
fect ot  any  kind.  ■  Though  the  general  rule 
Is  that  a  proviso  contained  in  the  same 
section  of  the  law  (Code,  5  1063)  In  which 
the  offenne  is  defined  mUHt  be  negatived, 
yet  where  the  charge  itself  Is  of  such  a  na- 
ture that  the  formal  statement  of  It  la 
equivalent  In  meaning  to  sncb  negative 
averment,  there  Is  nu  reason  for  adhering 
to  the  rale,  and  such  a  case  constitutes  an 
exception  to  It.  It  would  have  been 
mBnlloHtly  absurd  to  require  the  prose- 

TbSM  SBCtton  provides:  "If  any  person  shall 
wlUfally  or  fraudulently  remov&  alter,  or  de- 
face any  landmark  in  any  wise  whatsoever,  such 
person  shall  be  guilty  of  a  misdemeanor:  pro- 
vided, that  this  section  shall  not  app^  to  sudi 
landmarks  as  creeks  and  other  small  streams, 
which  the  Interest  of  agricultore  may  require  to 
1m  altered  or  turned  from  th^  channels,'* 


cnttDK  officer,  after  the  charge  that  the 
defendant  "willfully  and  unlawfully  did 
alter,  deface,  and  remove  a  certain  land- 
mark, to  wit,  a  comer  tree,"  etc.,  to  add. 
In  blind  obedience  to  supptwed  precedent, 
the  words,  "the  sold  corner  not  being 
then  and  there  a  fereek  or  other  small 
stream,  wblcli  the  iDteren  of  agriealtara 
might  require  to  be  altered  or  turned  from 
their  channels.**  It  goes  without  saying 
that  a  corner  tree  Is  neither  a  creek  nor 
a  small  stream.  It  Is  ns^ally  safe  to  fol- 
low the  words  ot  the  statute,  aa  the 
drangbtsman  has  done  in  tble  ease. 
State  V.  George.  93  N.  C.  667;  State  v.  Wil- 
son, 94  N.  C.  1015.  But.  had  It  been  made 
to  appear  to  the  court  in  apt  time  that 
the  defendant  was  at  a  disadvantage  In 
the  preparation  ot  his  defense  tor  want  of 
a  more  specific  statement  of  the  charge, 
the  court  could.  In  Its  discretion,  and 
doubtless  would,  have  ordered  the  prose- 
cuting officer  to  furnish  n  bill  ct  partica* 
lara.  State  v.  Brady,  107  N.  C.  »26, 13  S. 
E.  Rep.  825.  If  the  objection  was  to  cou- 
pling the  operative  wordH  of  the  statute 
"alter, deface,  and  remove'ln  the  conjunc- 
tive, it  was  clearly  untenable,  since,  In 
this  respect,  the  Indictment  seems  to  be 
drawn  in  accordance  with  approved  prec- 
edents. State  V.  Tan  Duran,  109  N.  O. 
8U,  14  S.  E.  Bep.  SH.  Slnee  the  statute 
creatra,  by  the  use  ol  ttae  disjunctive,  the 
two  distinct  offenses  of  willfully  remov- 
Ing.etc.and  fraudulently  removing,  altarw 
Ing,  or  defacing,  the  Indictment  must  be 
sustained  If,  as  In  this  case,  the  charge 
drawn  under  the  first  clause  la  that  the 
defendant  did  the  act  willfully  and  unlaw- 
lolly.  There  was  error.  The  Judftmeat  of 
the  court  below  ia  leveraed,  and  a  new 
trial  awarded. 


(Ill  N.  C.  EM) 
BBITTAIN  et  aL  T.  mCESON  et  sL 
(SiQtreme  Ooitrt  ct  North  Candlna.    Dee.  fl^ 

Sals  or  DaoanBirr'a  Lahds  — Frrmon— Pa.rtii». 

In  a  proceeding  Instituted  before  a  dark 
of  coart  by  an  administrate  against  the  heirs, 
to  have  lands  of  the  estate  sold  to  tflj  debts, 
the  adminlBtrator  died  before  the  termination  of 
the  action,  and  the  court  allowed  the  creditors 
to  make  themselves  parties  plaintiff  to  such 
action,  and  to  make  the  succeeding  administra- 
tor a  party  defendant  with  the  heirs,  on  his 
refusal  to  further  piosecute  the  action.  J7eZd 
erroneous,  and  that  the  succeeding  administra- 
tor alone  had  authority  to  prosecute  the  actlm. 

Appeal  from  superior  court,  Burke  enua- 
ty ;  R.  F.  Ahmfirld,  Judge. 

Action  by  Joseph  Brittaln.  administra- 
tor, and  others,  against  John  A.  Dicksun 
and  others,  to  sell  lands  ot  an  estate  to 
pay  creditors.  Judgment  tor  plalntllla. 
Delendanta  appeal.  Reverwd. 

a.  J.  Brvtn,  for  appellanta.  J.  T.  Perklaa 
and  /,  T.  Avery,  tor  appellees. 

BuRWBLL,  J.  This  cause  was  before  the 
court  at  September  term,  1889,  upon  an 
appeal  ot  the  defendants,  heirs  at  law  <rf 
John  A.  Dickson,  and  was  remanded  in 
order  that  further  action  might  be  taken 
In  accordance  with  the  opinion  of  Ghl^ 
Justice  Merbimon.  104  N.  C.  547,  10  S.  B. 
Rep.  701.  The  proceeding  was  b^nn  in 
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Jaaoary,  18S7,  before  the  clerk  of  the  stipe- 
rlur  court  of  Bailee  coauty,  the  Hole  peti- 
tioner belDK  Joseph  Brlttaln,  administra- 
tor de  bonis  noa  ot  Jnba  A.  Ulckson,  and 
the  delendanta  being  tbe  heirs  at  law  of 
said  DlcbBon ;  nnd  tbe  relief  flongbt  was 
tiiat  certain  lands  tbat  had  descended  to 
tbe  dpfendants  from  John  A.  Dickson 
Bbould  be  sold  to  make  assets  to  pay  the 
Indebtedness  ot  hla  estate.  Tbe  answer 
of  tbe  defendant  heirs  raised  Iffioea  of  fact, 
and  it  was  transferred  tu  tbe  court  In 
term,  according  to  the  provlsloDS  of  Code, 
S  250.  After  the  canse  was  remanded  to 
tbe  snperlor  court  of  Burke  county  fnun 
this  court,  as  stated  above,  It  was  referred 
to  find  additional  facts,  and,  after  report 
had  been  made,  Joseph  Brlttaln,  the  plaln- 
titr,  died  In  January,  1891,  and  In  April  of 
that  year  L.  A.  Crawley  was  appointed 
to  be  tbe  administrator  of  the  estate  of 
John  A.  Dickson,  in  the  place  of  Joseph 
Brlttaln.  The  death  of  Brlttaln  had  been 
suggested  to  tbe  court  at  spring  (March) 
term,  1891,  by  tbe  counsel  wbo  had  repre- 
sented him  In  this  proceeding.  At  fall 
term, 1891,  the  counsel  of  record  tor  Joseph 
Brlttaln  gave  notice  to  L.  A.  Crawley  and 
to  the  defendants  that  they  would  move 
to  maktj  him  a  party  to  the  proceeding. 
The  "cascf  on  appeal  states  that  thla'no- 
tice  was- not  answered,  but  defendants* 
counsel  moved  tbe  court  that  the  action 
abate.  Both  motions  were  continued. 
AC  spring  term,  Ifm,  T.  O.  Walton,  exec- 
utor, and  8.  M.  Roderick,  executor,  Judg- 
ment creditors  of  John  A.  Dickson's  es- 
tate, filed  a  petition,  and  moviid  the  court 
that  they  be  allowed  to  make  themselves 
parties  plaintiff,  and  that  L.  A.  Crawley 
t>e  made  party  plaintiff,  or,  on  his  refnsal, 
defendant,  and  this  motion  was  continued 
bvranse  not  reached  on  the  docket."  **At 
fall  term,  1892,  bis  honor  (Arhfield,  J.) 
declined  to  grant  defendants*  motion  that 
the  action  had  abated,  or  to  abate  It,  and 
tbe  defendants  excepted.  L.  A.  Crawley 
appeared  and  objected  to  being  made  a 
party  plaintiff,  and  thecoart  ordered  that 
T.  O.  Walton,  executor,  and  S.  M.  Roder- 
ick, executor,  judgment  creditors,  be  made 
parties  plaintiff,  as  prayed  In  the  petition, 
and  that  L.  A.  Crawley,  administrator  d. 
b.  n.,  be  made  party  defendant,  to  both  of 
which  rolinge  the  defendunts  excepted." 
His  hODorthen  proceeded  tobearthecause 
npon  the  exception  to  the  report,  nnd, 
having  overruled  all  the  exceptions,  gave 
Judgment  that  the  land  described  la  the 
petition  should  be  sold  to  make  assets  to 
pay  debts,  to  which  the  defendant  heirs 
excepted,  and  appealed  to  this  court.  It 
seems  therefore  that  this  proceeding,  orig- 
faally  Instituted  before  the  clerk  by  the  ad- 
ministrator of  John  A.  Dickson  against 
bis  heirs  to  have  land  sold  to  make  as- 
sets, baa  become  a  suit  ot  two  of  tbe  cred- 
itors of  John  A.  Dickson  against  his  heirs 
and  bis  administrator  d.  h.  n.  When  Jo- 
seph Brlttaln  died,  this  proceeding  could 
have  been  continued  only  by  "his  repre- 
sentative or  successor  In  Interest,**  (Code, 
S188;)  and  bis  succassor  was  L.  A.  Craw- 
ley, the  new  administrator.  And  If  he,  for 
reasons  that  be  considered  valid,  declined 
to  ask  the  privilege  ot  carrytog  on  tbe 
pending  litigation,  or,  faavlog  been  served 


with  the  notice  prortded  tor  bjMctlon  188 
of  tbeGode,|amendment  ot  ISn  as  est  out 
In  Clark's  Code,  p.  102,)  refused  to  appear 
and  prosecute  the  action  or  proceeding, 
no  person  or  persons  can  be  made  plaln- 
titfe  in  hla  stead,  as  was  done  bere,forthat 
would  work  an  entire  and  radical  change 
in  the  nature  of  the  action.  This  proceed- 
ing was  begun  by  the  administrator  Brlt- 
taln before  the  clerk  to  have  land  sold  to 
make  assets,  according  to  the  provisions 
of  Code,  §  1436.  It  cannot  be  converted 
into  a  creditors*  bill,  such  as  Is  approved 
in  Wadsworth  Davis,  6S  N.  C.  261.  The 
Judgment  in  this  cause  at  fall  term,  1892, 
of  tbe  superlorcoiirt  ot  Burke  county,  was 
error.  If,  alter  notice  as  provided  In  chap- 
ter 889.  Laws  18^,  (Clark's  Code,  p.  102,) 
tbe  administrator  persists  In  his  determi- 
nation not  to  prosecute  this  proceeding, 
tbe  creditors  of  John  A.  Dickson's  estate. 
If  there  are  any,  must  proceed  against  falm 
and  the  heirs,  as  they  may  be  advised. 
Error. 


(lU  N.  C.  27Z> 

WHITFOBD  V.  Cirr  OF  NBWBDBN. 
(Supreme  Court  of  North  Oazolina.    Dee.  6^ 

1892.) 

DBTB(7IITB    SlDBWJiLK       WHBTBBB    OH  PdbLIO 

Btkbbt— Question  foe  Jort— Inbtrootioss. 

1.  The  gaeotioa  in  an  action  against  a  dty 
for  persooal  injuries  occasioned  by  a  defective 
sidewalk  was  whether  it  was  a  part  of  the 
street.  The  mayor  and  other  witnesses  testified 
that  the  walk  had  been  extended  and  kept  in  re- 
pair by  defendant  as  part  of  the  street,  that  it 
was  used  by  the  pabUc,  and  that  whenever  any 
one  obatructed  it  he  was  arrested  and  tried. 
The  court  InBtructed  that  such  evidence,  enu- 
merating it,  was  proi>er,  as  tending  to  prove  or 
disprove  defendant's  control,  and  to  show  that 
the  street  had  been  extended.  The  mayor  tes- 
tified also  that  to  obstruct  the  walk  or  street 
was  a  vidatlon  of  law.  Hdd,  that  this  latter, 
although  incompetent,  could  not  have  preju- 
diced defendant,  in  view  of  the  instruction. 

2.  Plaintiff  having  alleged  and  defendant 
denied  that  the  injury  was  sustained  on  a  pub- 
lic street,  and  most  of  the  testimony  having 
been  directed  to  this  point,  it  was  proper  to 
leave  the  matter  to  the  jury. 

3.  Defendant  requested  the  Instruction  that, 
if  plaiutift  knew  the  slippery  condition  of  the 
walk,  and  did  not  use  extra  care,  it  was  contrib- 
utory negligence  such  as  would  prevent  his  re- 
covery.   The  instruction  given  was  that,  if 

Jilaintiff  knew  the  slippery  condition  of  the  walk, 
t  was  his  duty  to  use  more  care  than  if  he 
were  wholly  ignorant,  and  to  show  reasonable 
care  adapted  to  the  circumstances.  HeU,  ttuit 
the  two  instrnctioDS  were  BUbatantiaU7  the 
same,  and  defendant  tiierefore  had  no  cause  to 
complain  because  of  the  court's  failure  to  use 
the  exact  language  of  the  request,  or  to  declare 
whether  or  not  the  facta  ascertained  constituted 
contributory  negligence. 

Appeal  from  superior  coort.  Craven 
county;  Winston,  Judge. 

Action  by  Nelson  Whlttord  against  the 
city  of  Newbern.  Judgment  tor  plaintlfft 
Dmendant  appeals.  A^fflrmed. 

S.C.  Bragaw  and  M.  De  W.StevenaoUt 
for  appellant.    (I'.  VV.  Clark,  for  appellee. 

MacRae,  J,  Tbe  action  was  brought  to 
recoverdamages  tor  tbe  alleged  negligence 
of  defendant  in  tailing  to  keep  its  street  In 
good  condition,  by  reason  of  which  failure, 
and  tbe  slippery  state  of  the  street,  plain- 


Digitized  by 


Google 


828 


80UTHBASTBBK  BEFOBTEB,  Vol.  18. 


(K.a 


tlB  fell,  and  was  injared.  The  defendant 
denlen  negligence  on  Its  part,  denies  that 
the  place  where  the  injury  was  sastalned 
was  upon  Its  street,  and  alleges  contribu  to* 
ry  negllgenceon the  part  ofplalatiB.  In  the 
second  cause  of  action  the  negligence  and 
the  Injury  are  alleged  to  have  oecnrred 
upon  a  pnblle  wharf  of  detendant,  Instead 
oi  upon  its  street;  bat  by  the  Isanee  the 
contention  seems  to  have  been  narrowed 
down  to  the  questions  whether  plaintiff 
was  Injured  npon  a  public  street  which 
defendant  was  bound  to  keep  In  good  re< 
pair,  was  he  Injured  because  <rf  the  negli- 
gence of  defendant  In  permitting  tbe  street 
to  remain  In  an  nosafe  condition,  and  as 
to  contributory  negligence,  and  damages. 

Tlie  first  exception  we  will  consider  (It 
being  the  second  noted  In  the  case)  was 
to  the  admission  of  the  testimony  of  R.  P. 
Williams,  who  testified  that  he  was  mayor 
of  Ifewbu-n  In  1890,  and  that  be  made  the 
report  recommending  tbe  extenaJon  uf 
Middle  street.  Tbla  extension  was  con- 
trolled by  tbe  city,  like  any  other  street 
of  the  city.  "  We  extended  Middle  street, 
and  It  was  used  afterwards  by  every  one 
as  a  street.  People  wont  there  and 
bought  flsh,  and  people  from  James  City 
got  off  the  ferryboat,  and  walked  over 
It."  Tbe  objection  to  the  above  testi- 
mony, and  exception  thereto,  was  not  In- 
sisted npon  in  this  court,  but  tbe  witness 
further  testified:  'To  obstruct  it  was  a 
violation  of  law,  and  parties  who  did  so 
were  often  arrested  and  tried  by  me.**  To 
this  testimony  there  were  an  objection 
and  exception  by  defendant. 

It  was  alleged  and  denied  that  the  place 
where  the  accident  occurred  was  upon 
one  uf  tbe  public  streets  of  Newbern. 
One  of  the  Issues  was,  "Was  the  plaintiff 
injured  while  walking  on  Middle  street?" 
There  had  been  testimony  tending  to 
prove  that  the  defendant  had  authorised 
and  directed  the  extension  of  Middle  street 
sidewalk  by  the  construction  of  a  plank 
walk  to  aflsh dock, and  thatthiaextension 
was  kept  In  repair  under  the  direction  ol 
tbe  defendant,  and  was  used  by  the  pub- 
lic; and,  to  show  further  that  the  city 
exercised  authority  over  this  extension, 
there  can  be  no  valid  objection  to  the  tes- 
timony of  tbe  mayor  to  tbe  fact  that  per- 
sons were  tried  by  him  for  obstructing  It. 
It  was  notcompetpnt  for  hlui  to  testify 
tha  t  to  obstruct  It  was  a  violation  of  la  w, 
but  his  honor,  in  charging  the  Jury,  said : 
"Mayor  Williams'  evidence,  and  that  of 
the  other  witnesses,  that  people  passed 
and  repassed  over  the  walk,  that  the  po- 
lice exercised  control  over  the  walk,  and 
when  parties  obstrocted  tbe  walk  or 
street,  if  yon  find  It  to  bave  been  such, 
that  tbey  were  arrented  and  tried  by  the 
mayor,  nnd  all  other  evidence  of  this 
kind,  the  court  sabnilts  to  you,  as  It  tends 
to  prove  or  to  disprove  that  the  city  au- 
thorities exercised  control  over  it,  to 
show  that  the  street  was  opened  under 
the  order  of  the  defendant."  The  admis- 
sion of  irrelevant  or  incompetent  testi- 
mony Is  not  always  ground  for  setting 
aside  a  verdict.  Unless  it  appear  to  tbe 
court  that  It  was  calculated  to  mislead 
the  Jury,  or  worked  a  prejudice  to  the 
party  objecting,  it  ungtat  not  to  bave  this 


effect.  Taken  In  connection  with  the 
charge  of  hte  honor  upon  this  point,  we 
are  ol  the  opinion  that  tfaedefendantcuald 
not  have  been  prelndiced  by  it.  Bank 
T.  McKethan,  84  N.  C.  583. 

Tbe  defendant  requested,  the  court  to 
Instruct  the  Jury  that  the  wharf  npon 
which  the  plalntm  fell  was  not  a  part  of 
tbe  atreet  of  the  city  of  Newborn.  Tbla 
prayer  for  Instruction  was  denied,  and 
the  defendant  excepted.  Tbe  plalntlft  had 
alleged,  and  the  defendant  denied,  that 
the  injury  was  sustained  upon  defendant** 
atreet.  An  Issue  had  been  submitted  to 
the  Jury  Involving  the  aame  question.  It 
was  to  this  point  that  moat  of  the  testi- 
mony was  directed.  It  was  properly  l»ft 
to  thejury  under  Instructions  that  they 
must  first  find  that  tt  was  a  street,  and 
to  do  this  they  must  And  that  tbe  defend- 
ant directed  it  to  be  opened,  and  that  St 
was  opened  and  used  as  a  street. 

Tbe  defendant  requested  tbe  further  lu- 
Btructlon  "tbat.  If  plaintiff  knew  ailme 
was  on  the  planks,  and  he  did  not  uae 
extra  care,  it  was  contributory  n^i> 
gpnce,  and  plaintiff  cannot  recover.**  His 
honor,  upon  tbe  question  of  contributory 
negUprence,  Instructed  the  Jury  that  tbe 
burden  of  showing  that  the  plaintiff  was 
negligent  rests  on  the  defendant.  "But 
evidence  of  this  contributory  negligence 
may  come  from  the  plaintiff  and  his  wit- 
nesses; and  in  this  case.  If  the  Jury  shall 
find  from  all  the  evidence  that  the  plain- 
tiff wuB  negligent,  then hecannotreeover.'* 
Tbpn  he  goes  on  to  explain  to  thejury  what 
is  negligence:- "If  the  Jury  find  that  tbe 
place  where  the  plaintiff  fell  was  a  part 
of  the  street,  tben  tbey  may  consider 
the  evidence  that  the  same  ran  ttarongli 
the  flsh  market,  and  that  parties  wbo 
bought  flsh  and  brought  the  same  away 
dropoed  fish  slime  on  the  said  street,  in 
this  case,  and  on  the  fourth  lasne,  if  the 
plaintiff  knew  that  the  place  wan  slippery, 
it  was  hlS'duty  to  use  more  care  than  il 
beware  whoUy  ignorant  of  Ita  condition, 
and  It  Is  the  duty  of  the  plaintiff  to  sbow 
that  he  used  reasonable  care  adapted  to 
the  circumstances  of  tbe  case."  To  this 
part  of  the  charge  the  defendant  excepts, 
and  defendant  excepts  to  the  failure  by 
the  court  to  use  the  language  of  defend- 
ant's request.  We  think  that  the  lan- 
guage used  by  his  honor  In  instructing  tbe 
Jury  npon  tbe  question  of  contributory 
negligence  was  quite  as  strong  as  that 
which  he  was  rpquested  to  uae.  The  re- 
quBHt  was:  "If  he  kuew  slime  was  on  the 
planks,  and  he  did  not  use  extra  care.  It 
was  contributory  negligence,  aud  plain- 
tiff cannot  recover."  The  cbarge  was:  It 
be  "knew  the  place  waa  slippery.  It  wan 
his  duty  to  use  more  care  than  If  lie  were 
wholly  Ignorant  of  Its  condition.  It  waa 
not  necessary  for  the  Jud^  to  have  in- 
structed thejury,  oponthelssuepresented, 
that  the  plaintiff  cannot  recover.  The 
IsHue  presented  the  simple  question,  was 
tbe  plaintiff  gnllty  of  neglleuce?  to  which 
they  were  torespond  "Yes"  or  "No;"  and 
upon  their  response  to  this  issue  it  waa 
for  the  court  to  determine  whether  tbe 
plaintiff  could  recover.  Bottoms  v.  Ball- 
road  Co.,  109  N.  C,  72,  13  8,  £.  Bep.  788. 
However,  it  will  be  seen  tbat  bl>  honor 
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dldlnstroct  thejary  tbat,  If  ttaejaryfoand 
Irom  the  wbule  evidence  that  the  plalutltt 
waa  Desllgent,  then  he  canoot  recover. 
It  is  not  neoeasary  that  the  Jadge  ahall 
gU've  ttae  lostractlons  asked  In  the  very 
words  of  the  prayer.  It  Is  BnfDdedt  II  he 
glveii  the  Instractlon  In  eabstance;  and 
this  he  Bcems  to  have  done. 

The  defendant's  cnaneel  contends  tbat 
his  honor  sbODld  have  found  the  fact, 
and  declared  whether  It  was  contributory 
negligence,  as  the  only  testimony  upon 
the  point  whether  plaintiff,  knowing  tbat 
the  place  was  slippery,  osed  reasonable 
care,  was  tbat  of  l^e  plaintiff  himself  tbat 
he  noticed  the  place  was  slippery,  bat  was 
not  expecting  anything  to  throw  bim 
down,  and  kept  no  more  lookout  than 
nsual;  and  defendant  relies  for  this  posl- 
tfon  on  Emry  v.  Rullroad  Co.,  108  N.  C. 
689, 14  8.  E.  Rep.  852,  where  the  duty  of 
the  presiding  Judge  Is  discussed  and  de- 
clared to  be,  when  the  facts  are  ascer- 
tained* to  instruct  the  Jury  whether  they 
constitute  negligence.  Whatever  force 
there  may  be  In  the  contention.  It  Is  clear 
tbat  it  cannot  avail  the  defendant.  Inas- 
much as  the  court,  as  we  have  before  re. 
marked,  gave,  in  substance,  the  Instruc- 
tions prayed  lor  by  Its  counsel.  The 
words,  "reasonable  care  adapted  to  the 
drcnmstances  of  the  case,"  as  used  by  his 
honor,  very  plainly  refer  to  the  preceding 
language  tbat  "It  was  his  [plalntlO's] 
duty  to  use  more  care  than  if  he  Were 
wholly  Ignorant  of  Its  condition."  Con- 
strued In  this  way,  the  charge  was  not 
obnoxious  to  the  rule  laid  down  In  the 
dedalon  referred  to.  Having  disposed  of 
aU  of  tbo  eiceptions,  we  are  of  the  opin- 
ion tbat  there  Is  no  error,  and  that  the 
lodgment  staoold  be  affirmed. 


ou  N.  o.  m> 

BASNABD  V.  HAWKS  st  sL 
(Sop'sme  Court  ef  North  Osndlna.   Dee.  0^ 
1892.) 

BssuLTive  Trusts— Fatmkst  or  PoBoaus  Moit- 

ST — ^LOXKS — FOLLOWISQ  TRUST  FOKDS. 

1.  FlsIntHE,  to  facilitate  the  formatloo  of  s 
sertsin  company,  advanced  monnr  to  defend- 
ants to  buy  stock  In  a  certain  other  oompanj, 
the  understanding  being  that  defendants  were 
to  transfer  the  stock  to  pliUntifF,  who  was  to 
hold  same  until  tiie  money  should  be  repaid  by 
the  company.  HM  not  to  constitute  a  loan 
merely  to  defendants,  but  a  trost;  and  the  fact 
that  defendants  were  to  buy  the  stock  in  th^ 
own  names  made  no  difference. 

2l  Defendants,  instead  of  transferrinsr  the 
stock  to  plaintiff,  excbauged  It  for  other  stock, 
which  they  deposited  with  a  third  person  ss  se- 
curity for  a  loan.  ficM  that,  as  the  snbatitnted 
stock  eooU  be  traeed  and  identified.  It  ml^t 
■tin  be  Impressed  with  the  original  trost 

Appeal  from  superior  court.  New  Han- 
over county;  Spier  WnrrAKBR,  Judge. 

Injanctlon  proceeding  by  J.  H.  Barnard 
against  E.  L.  HawkH  and  others.  From 
an  order  granting  an  injunction  until  final 
hearing,  defendants  appeal.  Affirmed. 

Following  is  thecomplalnt.Bud  also  the 
tgreement  between  the  parties; 

"Plaintiff,  complaining  of  the  defend- 
ants, alleges  for  a  first  cause  of  action: 
First.  That  on  the  18tb  day  of  December, 


1880,  the  defendants  E.L.  Hawks  and  J. 
H.  Wlngats,  being  desirous  of  raising 
money  for  the  purpose  of  purchasing  two 
fifths  the  stock  of  the  Winston  Electric 
Light  ft  Motive  Power  Company,  made 
application  to  the  plaintiff,  J .  H.  Barnard, 
for  the  sum  of  $4,970,  who  furnished  them 
the  said  amount  upon  the  execution  and 
delivery  of  the  agreement  hereto  attached 
and  marked 'A.*  Second.  That  the  said 
E.  L.  Hawks  and  J.  H.  Wlngate  became 
the  purchasers  of  the  asld  Htock,  and.  In- 
stead of  transferring  and  delivering  to  the 
plaintiff  one  half  thereof,  as  In  equity  and 
good  conscience  they  were  bonnd  to  do 
under  the  terms  of  the  said  agreement, 
they  orgaulsed  a  company  under  the  laws 
of  west  Virginia,  and  called  It  the  Twin 
City  Construction  Company,  and  trans- 
ferred to  the  said  Twin  City  Construction 
Company  the  said  stock  in  the  said  Win- 
ston Electric  Tilght  ft  Motive  Power 
Company,  and  received  therefor  and  In 
substitution  thereof,  as  plaintiff  is  In- 
formed and  believes,  stock  to  an  equal 
amount  In  the  Twin  City  Construction 
Company.  Thtrd,.  The  plaintiff  on  several 
occasions  made  demand  upon  the  defend- 
ants £.  L.  Hawks  and  J.  H.  Wlug^te  that 
they  comply  with  the  terms  of  their  agree- 
ment by  delivering  to  him  his  portion  of 
the  stock,  to  wit,  one  half  of  their  two- 
fifths  interest  in  said  company,  or  an  equal 
portion  of  the  stock  In  the  Twin  Cty  Con- 
struction Company,  for  which  It  was  ex- 
changed; but  they  have  refused  so  to  do. 
*  *  *  Fifth.  The defendantE.L. Hawks 
has  deposited  by  way  of  pledge,  ah  the 
plaintiff  Isinformed  and  brieves,  a  portion 
of  the  stock  in  the  Twin  dXj  Construc- 
tion Company  to  the  amount  of  95,000 
with  Isiaac  Bates,  of  the  city  of  Wilming- 
ton, as  security  for  the  payment  of  a  cer- 
tain loan  of  money,  which  loan  has  been 
paid,  and  the  stock  Is  now  held  by  the  said 
Isaac  Bates  for  the  said  E^L.  Hawks,  as 

{)lalntlff  Is  informed  and  believes  and  al- 
eges.  Sixth.  Thedefendants  E.  L.  Hawks 
and  J.  B.  Wlngate  are  now  residents  of 
the  state  of  North  Carolina,  and  are  in- 
solvent, as  the  plaintiff  is  informed,  be- 
lieves, and  alleges.  Wherefore  plaintiff 
prays  (Ij  that  the  said  defendants  Hawks 
and  Wlngate  be  declared  trustees  of  the 
plaintiff  to  the  extent  of  the  one  hall  of 
ttae  two-fifths  ownership  of  the  amount  of 
stock  purchased  by  said  defendant  In  tbd 
Twin  City  Construction  Company  in  sub- 
stitution of  the  stock  held  by  them  In  the 
Winston  Electric  Light  ft  Motive  Power 
Company;  (2)  that  the  said  Hawks  and 
Wlngate  be  decreed  nnder  the  direction  of 
this  honorable  court  to  transfer  and  de- 
liver to  this  plaintiff  the  said  one-balf  por- 
tion of  said  substituted  stock;  (8)  tbat 
the  said  Twin  Oty  Construction  Company 
be  decreed  to  transfer  un  Its  books  of  the 
stock  of  said  Hawks  and  Wlngate,  one- 
half  part  thereof;  (4)  tbat  all  thedefend- 
ants be  restrained  from  selling,  transfer- 
rtng.  Interfering  with,  or  disposing  of  the 
said  stock,  and  especially  the  said  Isaac 
Bates  In  disposing  of  or  delivering  to  any 

Eerson  the  said  stock  of  E.  L.  Hawks,  In 
Is  bdnds,  until  the  final  hearing  of  this 
action,  and  tben  only  as  directed  hy  tbis 
court;  and  (fi)  fur  snch  other  and  Inrtber 
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relief  bb  the  nature  of  tbta  cose  may  re- 
quire and  to  hla  honor  may  seem  meet." 

"Exhibit  A:  Memorandum  of  agree- 
ment  betvreun  John  H.-Bamard,  of  AHbe- 
Tllle,  N.  C,  party  of  the  first  part,  and  B. 
L.  Hawka,  of  Lexlnston.  Ky.,  and  J.  U. 
Wlnfcate,  o(  Roanoke,  Ta.,  partlea  ot  the 
second  part.  Wbereaa,  both  parties  are 
deslronii  ot  aecnring  the  formation  of  a 
company  to  extend  the  operation  of  the 
present  electric  plant  In  Winston,  N.  C. 
and  to  operate  an  electric  street  railway 
In  that  town  and  the  adjoining  town  of 
Salem;  and  whereas,  the  parties  of  tbe 
second  part  can  secnre  the  same  by  the 
advancement,  before  December  18, 1889.  ot 
two  flftha  the  cost  ot  tbe  present  plant, 
with  Its  charter,  franchises,  riKhta,  buHl- 
neHS.  etc. ;  and  whereas,  tbe  party  ot  the 
first  part  Is  willing  to  advance  tor  them 
one  halt  of  their  snbscrlptlon,  the  follow- 
Ing  conditions  are  mutually  agreed  apon: 
First.  Tbat  apon  tbe  purchase  ot  tbe 
above  property  the  parties  ot  theeeeoad 
part  shall  assign  to  the  party  of  the  first 
part  one  half  of  their  entire  interest 
acqnlred  by  the  same.  Second.  Tbat  they 
shall  divide  equally  wltb  tbe  party  of  the 
Orst  part  their  share  of  the  net  earnings 
from  the  date  of  purchase  to  the  date  of 
Bale  to  tbe  construction  company  to  be 
formed  aa  set  forth  In  tbe  agreement  ot 
thia  date  between  B.  L.  Hawks.  J.  H. 
WIngate.  F.  J.Spragne.  Edward  H.  John- 
ston, and  J.  H.  McCtement.  Third.  That 
npon  the  demand  of  this  construction 
company,  and  npon  tbe  tender  ot  a  sum 
eqaal  to  tbe  amount  advanced,  the  party 
ot  tbe  first  part  agrees  to  surrender  all 
right. title, and  Interest  In  the  above  prop- 
erty, [^gned]  John  H.  BARNAsn.  E.  L. 
Hawks.  J.  H.  WiNOAfa,  per  £.  L.  H. 
Signed  tbls  13th  day  ot  December,  18S9. " 

Joba  N. StapIes,1oT  appellants.  JobnD. 
Jtellamy,Jr.,ain6  George  Rouatree,  tor  ap- 
pellee. 

Shepbbbd,  G.  J.  Tbe  arsnment  oa  the 
part  of  the  defendaota  was  predicated  tu 
a'  great  extent  npon  the  theory  tbat  the 
money  fumfshed  by  tbe  plaintiff  was  sim- 
ply a  loan  to  the  defendants  Hawks  and 
WIngate;  and  it  was  Insisted  tbat,  as 
they  were  Impliedly  au  thorized  to  purchase 
the  stock  In  their  own  names,  they  ac« 
quired  an  unqualified  property  therein* 
and  that  the  agreemmtto  assign  to  tbe 
plaintiff  was  therefore  nothing  more  than 
an  executory  contract  for  tbe  sale  ot  per- 
aonal  property,  which,  as  a  general  rule, 
will  not  be  specifically  enforced  in  eqnity. 
Under  the  view  we  have  taken  of  the 
transaction,  as  evidenced  by  the  written 
aereement,  (fain  honor  having  very  prop- 
erly  excluded  the  oral  testimony  tending 
to  contradict  or  vary  ita  terms,)  we  deem 
Jt  nnnecesfiary  to  pass  upon  the  points  so 
ably  dlscassed  by  the  respective  counsel, 
whether  stock  of  this  partirular  charac- 
ter Is  the  subject  of  specific  performance, 
and,  it  so,  whether  It  must  be  owned  by  a 
party  at  the  time  of  fala  contract  to  aell 
and  assign  tbe  same.  Our  Interpretation 
of  tbe  contract  la  tbat  tbe  stock  ot  the 
electric  company  was  to  be  pnrcbased  by 
tbe  defendants  Ha  wka  and  wlngate  with  a 
Tiew  of  aecnrlng  Ita  plant,  etc.»  to  be  used 


.by  a  new  company,  which  was  to  extend 
the  business  so  an  to  operate  an  electric 
street  railway  In  the  towns  of  Winston 
and  Salem.  This  new  company,  so  tar  as 
It  appears  from  the  record,  was  to  be  com- 
posed not  ot  these  two  detendanta  alone, 
but  also  of  F,  J.  Sprague,  Edward  H. 
Jobnaton^and  J.H.  McClement;  and  It  was 
only  tor  the  purpose  of  facilitating  tbe 
formation  otsuch  company  thattfae  plaln- 
tltl  furnished  one  half  ot  tbe  amount  nec- 
essary for  the  purchase  of  the  said  stock. 
It  was  agreed  that,  upon  the  purchase 
of  tbe  stock  by  tbe  said  defendants,  they 
were  to  assign  one  halt  of  it  to  the  plain- 
tin,  who  was  to  bold  the  8ame,aDd  receive 
Its  net  earnings,  until  tbe  particular  com- 
pany above  mentioned  should  demand  Its 
surrender  upon  tendering  a  sum  equal  to 
the  amount  advanced.  It  Is  very  evident 
that,  had  these  defendants  performed 
their  agreement  and  assigned  the  stock  to 
the  plaintiff,  they  could  not,  as  individ- 
uals, have  compelled  blm,  upon  tender  of 
the  said  amount,  to  surrender  or  trans- 
fer it  to  them.  Tbe  contract  Is  plain  np- 
on this  piilnt,  and  provides.  In  substance, 
that  the  plaintiff  Is  to  remain  tbe  cwner 
until  the  formation  of  tbe  new  company 
under  an  agreement  between  certain  par- 
ties named  therein;  and,  as  it  does  not 
appear  that  such  new  company  was  ever 
constituted,  we  are  unable  to  aee  bow 
these  two  defendants,  or,  indeed,  any  one 
else,  could  have  compelled  tbe  plaintiff  to 
transfer  the  said  stuck. 

Such  being  the  rights  ot  the  plaintiff  had 
the  said  defendants  periormedtbeir  agree- 
ment. It  remains  to  be  determined  wheth- 
er there  Is  any  principle  ot  law  or  equity 
which  win  enable  them  to  profit  by  Its 
violation.  If  the  money  had  simply  been 
loaned  to  these  defendants,  and  they  had 
been  authorixed  to  purchase  for  tbem- 
selves  alone,  it  would  be  a  question  not 
altogether  free  from  difficulty  whether  a 
mere  contract  to  aell  tbe  stock  would  be 
spedflcally  enforced.  Such,  however.  Is 
not  the  case  presented  In  tbe  record.  The 
defendants,  as  we  have  said,  took  the 
money  ot-tho  plaintiff  under  an  express 
agreement  to  purchase  tbe  stock  and 
transfer  It  to  him,  and  there  Is  absolutely 
nothing  to  warrant  the  Inference  that  the 
defendants  were  to  become  Its  beneficial 
owners,  or  that  either  party  had  the 
sllghteet  conception  tbat,  in  providing  tor 
Its  transfer  to  tbe  plaintiff,  tbe  latter 
was  purchasing  from  the  defendants.  It 
was  the  plaintiff's  money  that  paid  tor  It, 
and,  in  the  absence  of  any  agreement, 
there  would  have  been  a  resulting  trust 
In  bis  favor.  Hargrave  v.  King,  6  Ired. 
Eq.  480;  Adams,  Eq.  88;  Malone,  Beat 
Prop.  489.  We  are  nnuble  to  see  how  the 
express  agreement  of  the  defendants  to 
do  tbat  whicb,  under  the  same  circum- 
stances, a  court  ot  equity  would  have 
compelled  tbera  to  do,-  can  In  tbe  least 
affect  tbe  plaintiff's  rights  In  tbe  premises. 
Much  Importance  Is  placed  upon  the  fact 
that  the  defendants  were  autboriied  to 
take  the  stock  in  their  own  names,  bat, 
as  we  have  seen  that  they  were  purebaa- 
ing  the  same  wltb  the  plaintiff's  money  un- 
der an  agreement  to  Immediately  naslgn 
It  to  blm,  we  are  of  the  opinion  that  this 
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circnmstance  did  not  prevent  tbem  from 
bMKOinInK  trnsteea  In  tbe  tranBactlon. 
Breo  bad  this  been  land,  and  tbn  defend- 
antB  bad  paid  tbe  purcbaee  money  and 
taken  the  title  nnder  a  parol  agreement  to 
hold  It  for  the  plaintiff  snhject  to  his  right 
to  repay.the  purchase  money,  tbe  court. 
Dpon  aaffident  testimony,  woald  have  de- 
clared them  truateea.  This  was  anbstan- 
tlally  decided  In  Cohn  r.  Chapman,  PbU. 
Eq.  93,  In  which  It  was  held  upon  tbeprln- 
clple  of  traet  that  such  an  agreement  was 
not  within  tbe  statute  of  frauds.  A  case 
very  similar  to  the  one  now  before  us  la  to 
be  found  In  Stevens  ?.  Wilson,  18  N.  J.  Eq. 
447.  The  plaintiff  filed  a  bill  to  compel  a 
tranater  of  300  ahares  of  stock  parcbased 
by  tbe  defendant,  with  money  advanced 
opon  the  following  order  to  one  Shlppen : 
Please  pay  to  order  of  D.  M.  Wilson  95,000 
for  which  be  will  give  you  a  receipt,  to  be 
paid  Id  stock  of  the  Newark  Plank  Buad 
Company,  say  200  shares,  or  money  return 
In  same  proportion  at  that  rate,  925  per 
•hare."  The  defendant  executed  tbe  fol- 
io wing  receipt :  **  Received,  Hoboken, 
April  20.  1860,  95,000,  as  per  stipulation 
within,  to  be  transferred  to  order  or  re- 
quest otMr.  Stevens  when  he  shall  desire.** 
Tbe  relief  prayed  for  was  granted  npou 
the  principle  that  the  defendant  held  tbe 
stock  In  trust.  The  court  said  that  when 
tbe  defendant  "purchased  the  stock  with 
Stevens'  money,  according  to  tbe  rule  of 
equity  he  held  that  stock  as  trustee  for 
Stevens,  and  nothing  but  a  clear,  positive 
agreement  by  Stevens  will  enable  him  to 
speculate  on  tbe  trust  property  for  his 
own  benefit."  In  speaking  uf  this  deci- 
sion In  Gutting  V.  Dana,  i5  N.  J.  Eq.  266, 
tbe  court  stated  that  it  "was  a  suit  in 
wblcb  the  complainant  filed  a  bill  tu  com- 
pel the  defendant  to  deliver  to  him  certain 
shares  of  stock  purchased  by  the  defend- 
ant with  money  furnished  by  the  com- 
plainant  on  an  agreement  that  thedefend- 
ant  would  truusler  tbe  same  to  the  com- 
plainant on  requt;st.  There  was  a  trust, 
■Jiowever,  In  that  case."  The  present 
transaction,  as  we  have  seen,  was  not  a 
mere  loan  of  money  to  tbe  defendants,  to 
nee  as  tbey  pleased,  bat  it  was  for  the  spe- 
cial purpose  of  purchasing  the  stock  for 
the  plaintiff,  and  an  Immediate  transfer  to 
him.  But  for  this  stipulation.  It  is  fair 
to  assume  that  the  money  would  notbave 
been  furnished,  and  we  are  decidedly  of  the 
opinion  that  the  defendants beld  the  stock 
In  trast  for  the  platntitf.  Instead  of  per- 
forming the  trust  by  an  assignment  to 
tbe  plalntifi.  tbey  exchanged  Itforstock  of 
equal  amount  in  the  Twin  City  Construc- 
tion Company.  This  stock  was  deposited 
with  the  defendant  Bates  as  security  tor  a 
loan  of  money  to  the  defendants,  wblcb 
debt  has  been  paid,  and  tbe  stock  is  stIU 
In  tbe  hands  of  said  Bates.  Tbe  sabstl- 
toted  stock,  being  thus  traced  and  Identi- 
fied, may  be  followed  In  equity,  and  im- 
pressed with  the  original  trust.  "A  prin- 
cipal, In  all  cases  where  be  can  trace  his 
property,  whether  In  the  bands  of  tbe 
agent  orof  blvrepresentatlvesorasslgnees. 
Is  entitled  to  reclaim  It,  unless  It  has  been 
transferred  botiA  HdB  to  a  purchaser  of 
tt,  or  his  assignee,  for  value  without  no- 
tlM.  lo  sncb  cases  It  Is  wbolly  Immate- 


rial whether  tbe  property  be  In  its  orlg. 
Inol  state  or  has  been  converted  Into 
money,  securities,  negotiable  instruments, 
or  other  property,  if  It  be  distlugulsbable 
and  separable  from  otber  property  or  as- 
sets, and  has  an  earmark  or  other  appro- 
priate Identity."  Wbltley  v.Foy,6  Jones. 
Eq.  84,  and  the  cases  there  cited.  See,  al- 
so, Edwards  v.  Culbertson,  16  S.  E.  Bep. 
233.  (decided  at  this  term,)  where  the  au- 
thorities upon  this  subject  are  fully  set 
forth.  We  think  that  tbe  plaintiff  has 
made  out  a  prima  fai^e  case,  and  that 
bis  hopor  committed  no  error  in  contlnu- 
iDg  the  lulunctlon  to  the  bearing. 
Affirmed. 


(lU  N.  C.  681) 
STATE  T.  WHITB  OAK  BrVBB  COBP. 
(Sopreme  Court  of  North  GsKdlna.    Dec  6, 
1802.) 

Obstbooeiko  Navigable  Watbbs— IirrBST— Con- 

FLICTIKG  FiNDINOS— NbV  TRIAL. 

1.  A  stream  capable  of  being  used  at  all 
seasons  of  tbe  year,  except  in  sammer,  tat  the 
transportation  of  logs,  being  a  water  highway 
of  the  third  class,  the  state  has  the  power  to 
make  indictable  any  acts  wtUch  would  amount 
to  an  obstruction  In 'each  stream. 

2.  Under  an  indictment  for  violating  Acts 
1887.  c  72,  S  1,  providing  "that  it  Bhallbe  un- 
lawful for  any  person  to  rell  any  timber,  brush, 
or  other  obstructiovi  In  the  White  Oak  river**  be- 
tween certain  points,  "and  to  allow  the  same  to 
remain  in  said  river  for  five  days,'*  the  intent  of 
defendant  is  ImmateriaL 

3.  Where  Biwdal  findings  of  the  Jury  are 
oontradiotory  on  essential  quesUoni^  a  new  trial 
should  be  granted. 

Appeal  from  superior  eottrt,  Onslow 
county;  Winston,  Judge. 

Indictment  of  the  White  Oak  River  Cor- 
poration for  obstractlng  Wblte  Oak  river. 
From  a  Judgment  of  not  guilty  upon  a 
special  finding  of  tbe  facts  the  state  ap- 
peals,  lie versed. 

Indictment  under  the  act  of  1887,  c.  73,  % 
1,  for  fellinK  timber  Into  White  Oak  river, 
and  allowing  It  to  remain  more  than  five 
days,  tried  at  spring  term.  1882,  of  Onslow 
superior  court,  before  Winston,  J,  Tbe 
Jury  found  a  special  verdict,  as  follows: 
That  defendant  did  fell  trees,  and  within 
two  years  prior  to  the  finding  of  the  in- 
dictment. In  Wblte  Oak  river,  in  Onslow 
county,  between  Barker*s  bridge  and  the 
head  of  said  river,  wbtcb  trees  tbey  car- 
ried down  tbe  river  In  rafts  to  their  mill 
to  be  sawed  Into  timber.  This  telling  was 
not  willfully  done,  but  la  tbe  Interest  of 
their  mill, and  tbe  riverwas  nsed  for  float- 
ing tberaftsdowntbesame.  Thebranches 
of  trees  were  cleared  from  the  river.  Some 
of  tbe  logs,  as  is  usual  In  such  cases,  fell 
OQt  of  tbe  rafts  and  sunk.  Many  were  got 
up  again,  but  some  were  not.  These  rafts 
and  logs  were  In  tbe  river  more  than  five 
days,  and  a  tree  on  one  occoslon  remained 
In  the  river  before  being  cut  Into  logs  more 
than  five  days,  but  was  cat  and  removed 
as  soon  as  practicable  by  defendant.  The 
river,  at  the  point  where  the  trees  were 
felled,  Is  SO  or  40  feet  wide,  and  Is  in  the 
summer  too  shallow  to  float  logs,  and  Is 
not  navigable  there.  And  the  Jury  nay 
that  tbey  are  unable  to  find  npon  said 
facts  whether  tbe  -defendant  be  guilty  ur 
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not  guilty,  and  thereupon  ask  tbe  Inatmo- 
tlon  ol  the  conrt.  Whereapon  the  court 
instructed  the  Jury  tliat  the  defendant  was 
nut  guilty,  and  a  verdict  was  rendered  ac- 
cordluKly,  and  from  the  JudKment  thereon 
the  solicitor  for  the  state  appealed. 
Tbe  Attomeiy  Qaaeral,  tor  the  State. 

Atbry,  J.  The  statute  (Lanra  1887,  e. 
72.  S  ] )  provldeB  "  that  it  shall  t>e  unlawful 
(or  any  person  to  fell  any  timber,  brusb, 
or  other  obstruction  In  the  White  Oak 
river,  from  Barker^s  bridge  to  the  head  of 
WhlteOak  rlver,ln  the  cunntlee  of  Onslow 
and  Jon<s,  and  allow  the  same  to  remain 
Id  said  river  for  five  days. "  The  charge  In 
the  indictment  Is  that  the  defendant,  "on 
the  first  day  of  January,  lft90.  In  Onslow 
county,  unlavvfully  and  willfully  did  fell 
timber  and  logs  In  tbe  White  Oak  river," 
etc.,  "and  did  allow  the  same  to  remain 
In  said  river  (or  Bve  days. "  etc.  The  Jury 
find  as  a  part  of  the  special  verdict  that 
tbe  defendant  (elled  trees  Into  said  river 
betweeo  the  points  mentioned  In  tbe  stat- 
ute, and  In  the  Indictment  during  tbe  year 
1889,  (within  two  years  before  tbe  finding 
ot  the  Indictment,)  and  that  on  one  occa- 
sion one  of  tbe  trees  so  Telled  remained  In 
the  river  more  than  five  days  before  It  was 
removed.  It  would  seem  that  the  testi- 
mony bringa  the  ddendant  very  clearly 
within  tbe  letter  ol  tbe  law,  and  Is  suffl- 
elent  to  sustain  the  charge  In  the  Indict- 
ment. Wtf  find  nu  Intimation  In  tbe  rec- 
ord ot  the  grounds  on  which  tbe  learned 
Judge  who  tried  the  case  below  rested  hts 
ruling  that  upon  the  special  verdict  the 
defendant  was  not  guilty,  and  we  have 
therefore  examined  the  facta  found  with 
great  care.  In  order  to  ascertalA  whether 
there  Is  any  ipatter  of  avoldanee  set  forth 
In  the  findings  which  In  law  excnsee  the- 
apparently  criminal  conduct  of  the  defend* 
ant.  It  is  true  tbat  tbe  facts  found  would 
seem  to  warrant  tbe  concluultm  that  the 
stream  was  capable  of  being  used  at  all 
■easona,  except  In  aDmmer,fortta6  purpose 
of  tranaporUng  logs  to  points  where  they 
could  be  sawed  Into  plank  or  board,  and 
was  therefore  a  floatable  stream, or  watMr 
highway  of  the  third  class,  atfordlng  a 
chanuel  for  useful  commerce.  McLaughlla 
V.  Manufacturlug  Co..  103  N.  C.  108,  0  S.  E. 
Bep.  807;  Wood.  Nuis.  S  676  et  seq.;  Qould 
Wat.  fi  107,  and  note;  Ang.  Watercourses, 

L687,  and  note  1.  p.  6B6:  Id.  647,  note  2; 
ly  River  Boomli^  Go*      Speechly,  SI 
Uleb.  889. 

There  can  be  no  question,  however,  as 
to  the  power  of  the  state  to  prevent  nui- 
sance in  sucb  a  highway  by  making  Indict- 
able any  act  amounting  to  an  obstruction 
of  them.  Were  tbe  stream  one  of  the  sec- 
ond class,  navigable  in  fact  (or  boats  and 
Ugbtera,  the  same  principle  woald  prevail, 
and  tbe  i^slatnre  ol  Murtb  Carolina 
would  still  have  the  same  authority. 
Weber  v.  CommlBBloners,  18  Wall.  67;  Pol- 
lard v.Hagan,S  How.213;  Martlnv. Wad- 
dell,  16  Pet.  8S7;  Spooner  v.  McConnell,  1 
IfcLean,  SS7;  Bowman  v.  Wuthea,  2  Mc- 
Lean, 87iL  Indeed,  the  sovereign  puwer  of 
tbe  state  is  olten  extended  to  tbe  enact- 
ment of  police  regulations  affecting  laud 
•overed  by  the  ebb  and  flow  of  the  tide. 
Hneb  territory  la  not  bayond  the  Jorladlo- 


tlon  (rf  tbe  state  whose  authority  In  pre* 
venting  nnlsanees  within  Its  bounde  only 
cea<ies  when  It  Is  brought  Into  conflict 
with  the  federal  goverumeut  acting  within 
the  purview  of  its  powers. 

But  tbe  only  question  remaining  la 
whether  tbe  criminal  Intent  la  estobllsbed 
by  tbe  verdict.  The  Jury  find  that  tlw  de- 
fendant felled  a  tree  Into  the  stream,  and 
allowed  it  to  remain  as  an  Impediment  to 
navigation  for  five  days.  Tbe  Intent  not 
being  of  the  essence  of  tbe  offense,  the  law 
presumes  that  the  dfdeadant  Intended  the 
natural  consequences  of  Its  own  act,  and 
if  nothing  more  appeared  the  defendant 
would  he  guilty.  State  v.  Barnard,  88  M. 
C.  Ml;  State  V.  King.  86  N.a6U3:  State 
V.  Klttelle,  UO  N.  C.  660. 16  S.  B.  Bep.  103. 
The  Jury  say.  however.  In  another  portion 
of  their  verdict,  tbat  the  act  was  not  dune 
winfnlly,  but  In  the  interest  of  their  mills. 
Thiti  finding  Iwing  Irreconcilable  with  tbe 
principle  that  In  felling  tbe  tree,  and  al- 
lowing It  to  remain  five  daya,  when  they 
could  have  removed  it  or  refrained  from 
cutting  it  down,  the  verdict  should  have 
been  set  aside  and  a  new  trial  awarded. 
Morrison  v.  Watson,  95  N.  C.  479;  MltcheU 
V.  Brown,  88  N.  C.  166;  Allen  v.  Ualllnger, 
106  N.  C.  383,  10  S.  £.  Bep.  1020;  State  v. 
Uakley,103  N.C. 408,9  S.  G.  Bep.  676;  ScaU 
V.  Crump,  104  N.  a  768,  10  &  E.  Rep.  468; 
State  T.  Bray,  89  N.  G.  480.  Tbe  rule  Is  tbe 
same  where  the  flndlng  ot  a  Jury  Is  not 
sufficiently  loll  to  warrant  tbe  court  in 
proceeding  to  Judgment,  ns  where  there 
are  uoutradlctory  findings  upon  essential 
questions.  A  new  trial  must  be  awarded 
In  both  cases.  Judgment  RTened.  and 
reofre  de  novo  awarded. 


  (Ul  N.  a  «6) 

ST ATB  V.  WUITSON  et  sL 
(Supreme  Court  of  North  Candlns.    Dec  9, 
U82.) 

Munui.— Failou  or  Joat  *o  Aaus  —  Sblbo- 
noK  or  Jdboiis  »or  Braoui.  Vsmas  —  Bom- 
oioB  — Driae  Dboubatioh  —  Bvidbhob  —  Aa- 

BUMKD    Null  —  IXBTBDonOKB  —  RBABOMABLB 

DODBT— MaLIOB. 

1.  On-  an  Indictment  fat  mUider,  tbe  Jniy 
found  a  verdict  of  "murder  In  the  second  de- 
cree,"  and  the  jadse,  after  admonlihing  them, 
sent  them  back  to  agree  on  another  verdict.  On 
the  last  day  of  term,  beinir  polled,  each  stated 
tliat  he  thought  the^  could  not  agree;  where- 
upon the  jndge^  witii  the  defeadantr  consent,  re- 
corded a  mlstnal.  HM,  that  the  Jadgm«tt  of 
mistrial  was  right,  and  oefeudaatB,  having  con- 
sented thereto,  cannot  now  object 

2.  Heas  of  former  conTictlon,  former  ac- 
quittal, or  former  jeopardy,  founded  on  such 
mistrial,  will  be  overrmed. 

3.  The  Judge  In  a  cai^tal  case  having  power 
to  sdect  jurors  for  a  special  venire  from  a  box 
aa  In  otiier  cases,  or  otherwise,  "at  his  discre- 
tion," under  Code,  i  173d,  defendants,  who  have 
no  control  over  the  special  venire  except  to  se- 
cure a  jurr  of  freeholders,  cannot  object  to  the 
selection  ot  jarors  from  the  box.  their  right  to 
have  freeholders  being  protected  hj  the  right  to 
ehallenan  for  lack  of  legal  qualification. 

4.  Dying  dedarations,  made  under  b^f  of 
Impending  death,  having  all  the  validity  of  a 
sworn  statement,  a  written  memorandum  there- 
of made  by  a  witness  is  not  primary  evidence 
thereof,  even  though  the  memoraudom  Is  signed 
and  sworn  to  by  deceased,  Its  pnriMMe  beinc 
simpb'  to  refresh  witness*  memory. 

fiLBvidenoe  that  after  the  fatal  shooting 
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one  of  defendants  went  to  the  lunue  of  the  dr- 
lag  tnan,  and  offered  to  wait  on  him,  thoald  be 
exdaded  as  Irrelevant,  and  made  ex  port  facto, 
In  that  defendant's  interest. 

6.  Ertdeu'^  that  defendants,  who  fled  the 
state,  were,  when  foond.  Uvlns  snder  wsonied 
names,  is  admissible. 

7.  It  was  uncontradicted  that  both  defend- 
ants and  a  third  brother,  since  dead,  were  all 
■booting  at  deceased,  who  was  trring  to  escape, 
and  one  of  the  shots  killed  him.  The  judge 
barged  that,  if  the  Jnrr  found  that  one  of  the 
defendants  was  gnil^  m  mnrdn  or  manslangh- 
ter,  any  tmo  of  the  others,  who  was  then  and 
there  present,  aiding,  enconrasing,  and  abetting 
the  killing,  would  be  gailtj  of  the  same  degree 
of  crime  as  the  man  who  fired  the  fatal  snot. 
HM,  that  it  was  not  error  to  refuse  to  charge 
that,  if  the  JurT  found  that  one  defendant  slew 
the  deceased,  toe  other  would  not  be  goUtr*  un- 
less there  was  a  conspiracy  or  common  destgn 
to  take  the  life  of  deceased. 

8b  Where  the  judge  charged  that  dying  dec- 
larations should  be  received  'carefully,  but  not 
■operstitionsly,"  and  fully  explained  the  nature 
of  snch  OTldenee,  and  again  charged  that,  there 
being  no  cross-examination,  it  should  be  re- 
ceived with  care,  it  is  not  error  to  refuse  to 
charge.  In.  the  identical  words  asked  by  defend- 
ant, that  It  mast  be  receivf^d  "with  much  cau- 
tion," 

9.  It  Is  not  error  for  the  Jndge  to  r^se  to 
define  "reasonable  doubt"  in  the  words  asked 

defendant,  no  set  formula  being  required. 

IOl  It  is  not  error  to  charge  that,  from  kill- 
ing with  a  deadly  weapon,  the  law  presumes 
malice,  and  that  the  bnrden  of  proving  excuse 
or  mitigation  to  the  satisfaction  of  tm  iury, 
though  not  beyond  a  reasonaUe  doubt,  is  on  ds- 
fnduit. 

Appeal  from  saperlor  court,  M(tcbeU 
eoanty;  Gkavkb,  Jad^e. 

Indictment  aKalnst  WlUtam  Whltson 
and  Thomas  Whitsun.  Defendants  were 
eonvlcted,  and  appeal.  Affirmed. 

W.  H.  Bower  and  W.  H.  Malone,  tor 
appellants.  The  Attorney  QeBeraI,tor  the 
State. 

Cl,4BE,  J.  The  pleas  of  former  convic- 
tion, ol  former  acquittal,  and  of  former 
leopardy  were  properly  overruled.  When 
the  foreman  responded,  "Qoilty  o(  mur- 
der In  the  second  deKree,"  the  fudge  very 
properly  told  the  Jury  that  aucb  was  not  a 
verdict  wblcb  conld  be  rendered  nnder 
onr  laws,  and  luatracted  tbem  aKalii  as 
to  what  coDstltutes  murder  SDd  what 
conatitutes  manalau^hter.  The  foreman 
then  expressed  himself  in  tavor  of  a  ver- 
diet  of  manslanisbter,  bat  four  of  the  Jo- 
ron  dissented.  The  jary  were  kept  to- 
Kether  from  Taesday  until  Saturday  night, 
when  the  term  of  court  would  expire.and, 
being  polled  by  the  court,  each  Juror  re- 
sponded that  he  did  not  think  the  jnry 
eoald  agree.  The  court  thereapoa  found 
the  fact  t-hat  the  Jury  could  not  agree,  and, 
the  prisoners  themselves  anseutlog,  or- 
dered a  mistrial.  In  this  there  was  no 
verdict  of  either  acqnittal  or  conviction. 
The  Jury  neither  said  oor  Intended  to 
say  that  the  defendants  were  not  guilty. 
They  refased  to  assent  to  a  verdict  of 
manslaughter.  They  did  not  agree  upon 
any  verdict  which  was  renpooHive  to  tbe 
Isaaes.  When  they  offered  an  Insensible 
verdlet,  the  <;onrt  properly  refaued  to  re- 
telve  It,  and  Instructed  the  Jury  as  to  the 
verdicts  which  they  conld  render.  State 
v.Anlnston,7N.  C.  671;  State  v.  Hadaon. 


74  N.  C.  246;  Rtata  Wbltaker,  89  N.  C. 
473;  State  v.  Shelly.  88  N.  C.  678,  4  S.  E. 
Bep.  580.  Upon  the  facts  found,  the  court 
was  Justified  In  directing  a  mistrial  after 
such  lapse  of  time  and  effort  to  agree 
upon  a  verdict.  State  v.  Honeycutt,  74 
N.  C.  891.  Besides,  the  prisoners  cannot 
be  heard  now  to  object  on  that  ground, 
as  they  assented  to  tbemlatrtal.  Stata 
v.  Davis.  80  K.  C.  8H4.  Tbe  drawing  of  tbe 
Jory  from  the  box  was  anthorized  by  the 
statute,  (Code,  S 1789.^)  and  Is  favored  by 
the  courts,  though  the  requlremeut  of  the 
statute  Is  not  mandatory,  (State  v.  Brug- 
den,  16  S.  E.  Rep.  170,— atthU term.)  This 
section  provldes'that  the  Jurors  so  drawn 
should  be  freeholders.  Tbe  mode  adopted 
by  tbe  Judge  to  ascertain  that  tact  was 
unobjectionable.  It  could  not  prejudice 
tbe  prisoners,  who  had  no  right  to  have 
any  but  freeholders  upon  thespeclal  ventre; 
though,  II  the  Judge  had  drawn  tbe 
names  from  the  box  without  this  precau- 
tion. It  would  not  have  been  error,  since 
either  tbe  state  or  defendant  eould,  at  the 
trial,  wheu  any  Jnror  vras  presented, 
bavechalleaged  blm  for  the  lack  of  any 
legal  qualification.  But  tbe  course  ppr- 
sued  by  the  Judge  was  commendable. 

The  dying  declarations  of  the  deceased 
were  given  In  evidence  by  several  wit- 
nesses. One  witness,  a  Juutlce  of  the 
peace,  stated  that  he  wrote  them  down 
at  the  time,  and  awors  the  deceased  to 
tbe  truth  of  the  statement.  This  written 
statement  the  witness  used  to  refresh  bis 
memory,  and  he  repeated  It  verbatim  to 
the  Jury,  bo  the  case  on  appeal  states. 
Tbe  solicitor  offered  to  permit  the  wit- 
ness to  read  the  writing  to  tbe  Jury.  The 
prisoners  except  upon  tbe  ground  that  the 
written  statement  was  the  best  and  pri- 
mary evldenee.  This  contention  Is  unfound- 
ed. The  declarations  made  by  the  de- 
ceased were  verbal.  That  the  witness 
wrote  tbem  down  at  the  time  gave  tbe 
writing  no  higher  dignity.  Tbeir  sole  Que 
was  to  refresh  the  witness*  memory.  Nor 
does  it  add  to  their  value  that  the  de- 
ceased was  sworn  to  the  statement.  The 
statement  was  not  signed  by  tbe  de- 
ceased; but.  bad  It  been  signed  as  well 
aa  sworn  to,  It  would  have  madenodiffer- 
ence.  If  the  deceased  spoke  under  belief  of 
Impending  death,  bis  declaration  has  all 
the  validity  of  a  statement  under  oath, 
and  swearing  him  to  It  or  signing  It 
could  not  add  to  its  validity;  nor  would 
the  tact  that  the  witness  wrote  It  down 
have  other  effect  that  a  memornndnm  to 
refresh  hia  memory.  Certainly  the  pris- 
onera  cannot  object,  since  tbe  solicitor 

The  material  part  of  Oode.  I  1739,  is  as  fol- 
lows: "Wherever  a  judge  shaU  deem  a  spedal 
venire  necessary,  he  may,  at  his  aacretion,  issue 
an  OTder  to  the  dwk  of  the  board  of  commlsslon- 
ers  for  the  connty,  eommanding  him  to  bring  into 
open  court  forthwith  the  jtiry  bous  «f  the  coun- 

Sr,  and  Jbe  shall  cause  the  number  of  scrolls,  as 
esignated  by  him,  to  be  drawn  from  box  No.  1 
by  a  child  under  ten  years  of  age;  and  the  names 
so  drawn  (being  freuioldera)  shsJl  constitute  the 
spedal  venire,  and  the  derk  of  the  saperior  court 
shall  Insert  their  names  in  the  writ  of  venire, 
and  deliver  the  same  to  the  sheriff  of  the  county, 
and  ttw  persons  named  in  the  writ,  and  no  other, 
shall  be  snnunoned  Iv  tiw  wtltA  sheriff.** 
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offered  that  the  wltneas  ihoald  read  the 
paper  to  the  Jnry,  wbleta  was  declined. 

It  was  not  error  tu  reject  the  offer  to 
show  that  several  faoura  after  the  eboot- 
Idk  one  of  the  prfsonere  went  tu  the  house 
of  the  dylQg  man,  and  offered  to  wait 
npon  b!m.  This  was  no  part  of  the  res 
geatie,  and  a  party  cannot  be  allowed 
thus  to  make  evidence  for  himself  after 
the  event.  The  defendants  fled  the  state, 
and  bad  besn  absent  many  years  when 
arrested  and  brought  bauk.  We  fail  to 
see  the  force  of  the  objection  to'showlng 
that  when  so  arrested  they  were  both  liv- 
ing under  assamed  names.  Such  evidence 
Is  competent  for  the  same  reason  that  evi- 
dence ol  the  flight  Itself  was  admissible. 

The  nncontradleted  evidence  was  that 
the  deceased  wasshot  while  eDdeavorlng  to 
escape,  and  there  was  evidence  tending  to 
show  that  the  two  defendauts  and  anoth- 
er brother  (since  dead)  were  all  three 
shouting  at  the  deceased  while  running 
from  them,  and  that  one  of  these  shots 
killed  him.  ThecharKeis  carefully  word- 
ed. BO  as  to  make  the  gollt  or  Innocence  of 
each  prisoner  depend  npon  lila  own  con- 
duct. It  was  not  error  to  refuse  to  tull 
the  Jury  that  If  they  fnund  that  one  of  the 
parties  named  In  the  Indictment  slew  the 
deceased  the  others  would  not  be  guilty, 
nnless  there  was  a  conspiracy  or  common 
design  to  takethe  life  of  the  deceased :  and 
the  court  properly  charged  that,  If  tho 
]ary  found  that  one  of  the  defendants 
slew  the  deceased  under  circumstances 
which  would  make  him  guilty  of  roarder 
or  manslaughter,  any  one  of  the  other  de- 
fendants who  was  then  and  there  present, 
aiding,  encnuraging,  and  abetting  the 
killing,  would  be  guilty  of  the  same  degree 
of  crime  as  the  man  who  Qred  the  fatal 
shot.  The  court  properly  told  the  jury, 
upon  the  evidence,  there  was  nothing  to 
^npport  the  plea  that  thekllllng  was  done 
in  self-defense,  and  the  second  prayer  for 
Inatrnction  was  properly  refused.  State 
V.Scott.  26  N.  C.  410;  State  v.  Hill,  20  N. 
0.491.  The  charge  of  the  court  that  dy- 
ing declarations  should  be  received  "care- 
fully, but  not  superstltlously,*'  was  not 
erroneous,  esiwdally  with  the  fnll  explana- 
tion of  the  nature  of  such  evidence,  and 
the  charge  that,  there  being  no  cross- 
examination,  the  Jury  should  receive  It 
with  care.  It  was  not  error  to  fall  to 
charge  In  the  Identical  words  asked  that 
they  must  be  received  "with  mncb  can- 
tion."  This  was  substantially  done.  Nor 
was  It  error  not  to  define  "reasonable 
doubt"In  the  words  the  defendants  asked. 
As  this  court  has  said,  no  set  formula  Is 
required,  and  the  court  did  Its  duty  In  say- 
ing: "What  Is  '  reasonable  doubt' Is  very 
difficult  to  explain  more  tnlly  than  the 
vords  imply;  the  court  says  it  roeaoa 
I  ully  satlsfled,  or  aatlafled  to  a  moral  cer- 
tainty." 

It  was  not  urror  to  charge  that,  when 
the  killing  with  a  deadly  weapon  la  shown, 
the  law  presumes  malice,  and  the  burden 
of  proving  matter  of  excuse  or  mitigation 
Is  npon  the  prisoner,  not  beyond  a  reaaon- 
«ble  doubt,  DDt  to  the  satlalaetion  of  the 


Jury.  State  v.  Goocb.  94  N.  a087;  State 
V.  Smith,  77.N.  0,  488. 

The  tenth  assignment  of  error  cannot  be 
sustained.  State  v.  Howell,  31  N.  0.485: 
State  V.  Boon,  82  N.  O.  637.  The  other  ex- 
ceptions to  the  charge  are  without  merit. 
The  charge  Is  a  well-considered  one,  and 
the  rights  of  the  prisoners  were  fully 
guarded.  TTpon  a  consideration  of  the 
whole  case  and  all  of  the  exceptlona,  we 
do  not  dlacover  that  there  has  been  any 
error  ol  wblcb  the  appellants  can  com- 
plain.  No  error. 


OU  N.  C.  EDO) 

BOAN  MOUNTAIN  STEEL  &  ntON  CXX  v. 

EDWAKDS. 
(Snpreme  Court  of  North  OaroUna.    Dee,  6^ 

1892.) 

Appbil — Mandate  and  Pkocebdinqs  Below. 
A  Htatemeat  at  the  conclu^on  of  an  o]?1d- 
ioD  of  the  supreme  coart,  directiDS  a  new  trial, 
warrants  the  court  below  In  graDUog  it.  though 
the  holding  on  the  appeal  Is  that  plaintiff  ia  en- 
titled to  recover;  but,  on  appeal  b7  plaintiff 
from  the  order  granting  the  new  trial,  the  so- 

f ire  me  court  will  direct  judgment  to  be  entered 
n  his  favor  in  the  court  below,  and  will  reverse 
the  order  granting  the  new  trial. 

Appeal  from  superior  court.  Mitchell 
county;  Gravrb.  Judge. 

Action  by  the  Boan  Mountain  Steel  ft 
Iron  Company  against  O.  B.  D.  Edwards. 
From  an  order  granting  a  new  trial, 
plaintiff  appeals.  Reversed. 

The-  case  was  beTnre  the  snpreme  court 
at  a  former  term,  (110  N.  C.  853, 14  8.  B. 
Rep.  861,)  and  when  the  case  was  again 
reached  for  trial  In  the  superior  court  the 
plaintiff  movetl  for  Judgment  against  the 
defendant.  The  motion  was  refnsed,  the 
court  being  of  opinion  that  the  Judgment 
of  the  supreme  court  directed  a  new  trial. 
To  this  ruling  of  the  court  the  plaintiff 
excepted.  The  plaintiff  then  moved  to  try. 
Defendant  said  that  he  was  not  ready. 
Tne  plain  titt  insisted  that  a  trial  only  could 
be  had  on  the  facts  already  agreed.  The 
defendant  Insisted  that  be  was  entitled  to 
an  additional  finding  as  to  tbe  location  of 
the  land  In  controversy,  and  the  court,  Be- 
ing of  opinion  that  thatcou  rue  Is  intimated 
by  the  supreme  court,  continues  this  cause 
that  there  may  be  a  new  trial  lu  regard 
to  that  matter,  and  refuses  to  give  Judg- 
ment, from  which  mlings  ot  the  court 
plaintiff  appeals. 

W.  H.  Maloae,  for  appellant. 

Feb  Cubiau.  When  this  case  was  be- 
fore us  on  a  former  occasion  (110  N.  O.  353, 
14  S.  E.  Hep.  861)  we  held  In  effect  that,  up- 
on the  case  agreed,  the  plaintiff  was  enti- 
tled to  recover;  but  at  the  conclusion  of 
the  opinion  it  was  stated  that  there 
should  be  a  new  trial.  His  honor  there- 
fore was  well  warranted  in  ruling  as  be 
did.  Upon  further  consideration  we  think 
that  a  new  trial  should  not  have  been 
ordered,  but  that  this  court  should  have 
directed  that  a  Judgment  be  entered  for 
the  plalatm  la  theeourtbdow.  Beveraed. 
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HOUSES  0.  BEAM. 


OU  N.  C.  601) 

H0T7SEB  T.  BEAM  et  at 
(SnprenM  Court  of  North  Gaxtdina.   Dee.  6, 
1802.) 

TBuxr— BaoamoN  or  Rtidbko— Rbhahkb  or 

L  Tliongh  plaintiff  has  been  permitted  to 
testifr  as  to  conveTsatioDS  with  uiird  persona 
OD  the  assarance  of  his  coansel  that  bqcd  third 
persona  would  also  be  examined  as  witnesses, 
the  failure  to  examine  them  ttn  the  opening  of 
pIfUntiff's  case  is  not  prejudicial  to  defendant 
where  the  court  instructs  the  jury  to  disregard 
plaintiff's  evidence  as  to  each  c<»iTer8atron8, 
and  the  witnesses  are  introduced  Iqr  plaintiff  In 
replr  to  defendant's  case. 

2.  In  an  action  br  an  exjfrvn  agent  to  re- 
eorer  from  defendant  a  sum  of  moner  which 
had  been  sent  to  him  by  express,  and  which 
plaintiff  alleged  had  been  delivered  to  him,  and 
for  which  plaintiff  had  been  compelled  to  reim- 
burse the  sender  because  of  defendant's  dental 
of  its  receipt,  defendant's  counsel.  In  his  argu- 
ment to  the  jury,  has  no  ri^t  to  comment  on 
the  loss  of  other  money  packages  in  the  «zpresB 
<i&.ca  at  a  time  when  ^aintifl  was  not  connect- 
ed thereirith,  and  the  trial  court  properly  ma- 
tained  an  exception  to  such  remarks. 

Appeal  from  superior  court,  Qaaton 
eooDty;  Btnom,  Judge. 

Action  by  J.  C.  Houser  against  P.  C. 
Beam  and  otbers  for  the  recovery  ol  9500, 
wblch  plaintiff  alleged  that  he  bad  paid 
over  to  one  Humphreys  for  the  beueflt  of 
Beam.  From  a  Judgment  In  plalatlfl'n 
favor,  defendants  appeal.  Affirmed. 

The  plaintiff  was  at  the  time  acting  as 
afftnt  of  the  express  company  at  Cherry- 
Tllle,  N.  C,  and  claimed  that  be  delivered 
a  package  of  said  amoant  to  Beam  for 
Hompbreys,  and  this  was  denied  by  de- 
fendant. The  following  issue  was  sub- 
mitted to  the  Jury :  "Did  the  defendant  P. 
C.  Beam  receive  a  package  containing 
^SOO  from  the  plaintiff,  J.  B.  Houser,  ud 
the  25tb  day  of  November.  1887,  aa  al- 
leged?" The  plaintiff  testified,  In  bis  own 
b«balf,  that  on  the  2ntb  day  of  November, 
1887,  defendant  McOuinus,  who  was  de- 
pot and  express  aijent  at  Oherry ville.went 
to  Dallas  on  private  business,  leaving 
bim  (plaintiff)  in  charge  of  the  depot. 
Tbat  the  f500  package  from  the  defend- 
ant Hnmptareya  for  the  drfendant  Beam 
came  on  the  morning  train  from  Shelby. 
That  be  received  the  package  and  signed 
McGnlnas'  name  therefor  on  the  book  of 
the  route  agent,  one  Hockaday,  and  Im- 
mediately  after  thp  train  left,  and  before 
entering  the  package  on  the  book  kept 
for  tbat  purpose  In  the  depot,  called  the 
"delivery  book,"  he  took  the  package 
with  him,  and  delivered  It  to  Beam  on  hie 
way  to  MeOnlnaa*  store.  Tbat  be  took 
DO  receipt  from  Beam  at  the  time,  intend- 
ing to  have  him  sign  the  delivery  hook 
afterwards.  Tbat  the  depot  was  nearly 
half  a  mile  from  the  bnsluces  portion  of 
the  town,  and  It  was  the  custom  of  the 
agent  to  take  with  bIm  up  town  any 
money  packages  that  came  by  the  train, 
deliver  them  to  the  parties  to  whom  they 
were  addressed,  and  afterwards  take 
their  receipt  therefor  on  the  delivery  book. 
Tbat  on  the  25th  day  of  November,  1887, 
plaintiff  was  bnying  cotton  on  his  own 
BRcoont,  am  well  as  looking  after  the 
depot  and  poat  office  tor  McOoInaa,  and 


wari  In  a  hurry  to  get  into  the  murlset, 
and  forgot  to  get  Beam'a  receipt,  or  to 
make  the  proper  entry  tn  the  d^very 
book  that  day;  and,  as  McQnlnas  came 
home  tbat  eveaing,  and  took  charge  for 
himself,  the  matter  never  recurred  to  him 
until  about  the  22d. of  March,  1888.  That 
then  McGuinafi  aud  Hockaday  came  to 
bim,  and  asked  blm  about  the  package, 
saying  that  Beam  denied  receiving  It. 
Tbat  at  the  time  (being  four  months  after 
the  occorrence)  he  had  forgotten  tbe 
whole  transaction,  and  denied  ever  hav- 
ing received  the  package  from  Hoekuday. 
but  when  he  was  sbowu  McGulnas'  name 
signed  te  tbe  receipt  on  Hockaday'sbook, 
be  admitted  tbat  it  was  his  handwrlt- 
lug,  and  paid  Hockaday  9245.  McGuinas 
paying  the  remaining  9255,  all  of  which 
was  paid  back  to  Humphreys.  Tbat. 
after  the  payment  of  the  money,  he 
went  to  his  own  cotton  book  and  tbat  of 
Beam,  to  see  who  bad  been  In  town  with 
cotton  for  sale  on  tbe  25th.  That  be 
found  on  the  books  (bis  own  and  Beam's) 
the  names  of  H.  G.  Baxter,  D.  W.  Tay- 
lor, C.  L.  Davis,  John  Harvey,  and  one 
Ivey.  That  he  w«>nt  to  Ivey  flrut,  and 
afterwards  to  the  other  men,  and  talked 
to  them.  Tbat  Harvey  was  tbe  last  man 
be  talked  to,  and  he  did  not  entirely  recall 
tbe  transaction  until  be  bad  talked  with 
Harvey,  and  then  he  recalled  tbe  whole 
transHCtlon.  On  cross-pxamlnatlun  tbe 
witness  was  asked  how  be  could  recollect 
tbe  transaction  after  the  talk  with  Ivey, 
Harvey,  and  the  otiiers,  when  he  had, 
before  that  talk,  when  approached  by 
Hockaday  and  McGuluas,  entirely  for- 
gotten It,  and  could  not  recall  a  single 
circumstance  of  It.  Witness  answered 
tbat  It  was  what  those  men  told  him 
about  the  occurrences  of  the  day  tbat  en- 
abled blm  to  recall  it,  and  was  proceeding 
to  state  the  conversation  with  them, 
when  counsel  for  Beam  objected  to  the 
evidence,  unless  tbe  plaintiff  had  tbe  men 
present  as  witnesses,  and  proposed  to  ex- 
amine them.  Counsel  tor  plaintiff  state 
that  the  men  were  all  present,  and  wonld 
be  examined.  When  the  examination  of 
this  witness  was  concluded,  the  plaintiff 
rested  his  case.  Counsel  for  Beam  insisted 
that'  plaintiff  should  be  required  to  exam. 
Ine  Ivey,  Harvey,  and  the  other  men 
whose  conversation  he  had  given,  before 
be  was  required  to  open  bis  case.  Coun- 
sel for  plain  tin  stated  tbat  the  men  would 
surely  be  examined  In  reply  to  defend- 
ant's case.  CounHel  for  defendant  Insisted 
that  they  should  be  examined  before  plain- 
tiff rested.  Tbe  conrt  stated  that  unless 
the  men  were  examined  be  would  Instruct 
the  Jury  that  nothing thatpassed  between 
the  plaintiff  and  Ivey,  Harvey,  and  tbe 
others,  as  narrated  by  plaintiff,  shonld  be 
considered  by  tbe  Jury  as  evidence.  Coun- 
sel for  tbe  d^endant  Beam  then  argued 
that  the  withdrawal  of  the  evidence  from 
the  consideration  of  tbe  Jury  was  not  the 
proper  remedy,  as  tbe  jury  bad  already 
heard  the  evidence,  and  that  by  consent. 
Theconrt  held  that  this  was  the  best  the 
court  could  do,  and  to  this  ruling  tbe  de- 
fendant Beam  excepted.  Defendant  Beam 
then  introduced  bis  evidence.  When  he. 
rested,  plaintiff  examined  Ivey,  Harvey. 
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and  the  ottaflTB  whose  coDTanatlon  with 

Elalntiir  the  plalatlff  had  narratod.  De- 
indant  Beam  was  then  allowed  to  reply 
to  their  evidence,  and  he  did  bo.  DeTpna* 
ant  HeOnlnas  was  then  examined  aa  a 
witness  in  behallot  plalntin,aod  un  cross- 
examination  swore  that  he  bad,  before 
this  occasion,  viz.,  25th  November,  1887, 
lost  two  express  packages  and  one  reK- 
iBtered  letter,  and  that  he  did  not  Jcnow 
whether,  st  the  time  those  packages  were 
I<iBt,  Honser  was  working  for  him  or  not. 
Huoser,  the  plaintiff, belDK  recalled,  swore 
that  be  was  notln  theemployof  McGulnas 
when  those  packa^ces  were  lost.  That  he 
heard  of  the  packases  being  lost,  bat  at 
the  time  of  the  loss  be  was  not  In  any 
way  connected  with  McGnlnae.  Counsel 
for  defendant  Beam,  In  the  ooarse  of  bis 
arguments  to  the  Jury,  adverted  to  the 
losa  of  those  packages,  and  nsnd  thla  lan- 
guage: *'Itlenot  sorprsing  that  the  9500 
package  nlleged  to  have  been  given  to 
Beam  was  loHt.  It  Is  exactly  what  would 
have  been  expected  In  an  office  so  loosely 
managed  as  this,  nnder  the  control  of 
Houaer,  as  we  have  positive  evidence 
that  two  packagtM  were  lost  while  be 
was  the  agent  of  MeGulnas,  with  which 
two  packages  Beam  had  nothing  to  do." 
Coaneel  for  plaintiff  here  objected  to  this 
comment,  becaase  there  was  no  evidence 
that  Honser  was  In  the  employ  of  Mc- 
Oolnas  when  the  otherpackagea  were  mls- 

{tlaced.  Objection  eaatalned.  and  counsel 
or  Beam  excepted. 

F.  1.  Osboroe  and  Batebelor  St  Dever- 
svz,  for  appellants.  3.  F,  Baeoa  and 
Joneit  A  TUlettt  for  appellee.  ' 

Pkb  Cdbum.  We  have  very  carefally 
examined  the  record  In  this  case,  and, 
while  It  appears  that  there  was  some  ir- 
regularity In  the  Introduction  of  testi- 
mony, we  fail  to  see  how  the  dotendaats 
were  In  the  least  prejudiced  thereby. 
The  evidence  did  not  warrant  the  com- 
ment of  counsel,  and  there  was  no  error 
on  the  part  of  the  court  In  stopping  the 
tarns.  Affirmed. 


(HI  M.  C.  6SX) 

WABIJOK  V.  LOWMAK. 
(Sepreme  Ooort  of  North  Carolina.  Dee^ 
1892.) 

HiOHWATS— Bbtablishhsnt  —  Estoppel  bt  Fob- 

MIB  DBCISIONS  or  CODNTT  BOARD. 

A  deolal  by  tbe  board  of  county  com- 
miasIoDen  of  a  petitloa  to  establish  a  pabllo 
road,  and  a  dluDUsal  br  them '  of  another  like 
p^tum  without  goinc  into  tbe  mralta  of  the 
case,  do  not  prevent  them  from  aftwvards  ea- 
tabUshing  socfa  road  on  a  third  petition,  aa  they 
have  the  right  to  change  their  minds  with  the 
dianglng  circamstances  of  the  community ;  and 
their  action  in  so  doing  will  not  be  reviewed  on 
appeal,  whm  the  record  does  not  show  that  the 
three  petitions  are  identical,  and  that  the  evt- 
denoe  to  prove  the  MotaAtj  of  the  load  was 
flie  same  in  all  fliiee  cmos. 

Appeal  from  superior  court.  Burke  coun- 
ty; R.  F.  Armfield,  Judge. 

Petition  by  J.  G.  Warlick  to  the  board 
of  connty  commlaslonera  for  the  establish- 
ment of  a  public  road.  From  an  order  of 
tbs  board  graattng  tbs  petition,  Sarata 


Lowmsn  appealed  to  the  aoperlor  court. 
The  superior  court  affirmed  the  order  of 
the  commissioners,  and  she  again  appeals. 
Afflrnied. 

/.  7.  Arery  and  M.  liff/ver,  tor  appellant. 
J.  T.  Perkins  and  S.  J.  Ervln^  for  appellee. 

BuRWBLL,  J.  Tbe  board  of  uommlsslon- 
ere  of  Burke  county,  at  a  meeting  held 
April  1, and  after  hearing  evidence, 
determined  that  the  road  for  wblcb  J.  O. 
Warilek  and  others  then  petitioned  was 
necessary  to  the  public,  and  directed  that 
It  should  be  laldoff  according  to  law;  and 
the  defendant,  Sarah  Lowman,  Insists 
that  this  necessary  public  road  ahuuld' 
nut  be  now  established,  because  the  board 
of  commlssluners,  In  February,  1890,  "de- 
nied" a  petition  of  aald  Warltck  and  oth- 
ers for  tbe  same  road,  and  In  June,  1800, 
dismissed  a  like  petition  **  without  going 
Into  the  merits  of  the  case."  It  It  was 
true  that  all  three  of  these  petitions  were 
identical  both  as  to  tbe  names  ot  the  peti- 
tloners  and  the  description  ot  the  road  pe- 
titioned for,  we  cannot  see  how  It  can  be 
proper  that  tbe  public.  Including  tbe  petl. 
tluners,  shall  be  deprived  of  a  necessary 
highway,  because  heretofore,  and  perhaps 
under  very  different  circumstances,  the 
board  once  denied  the  petition,  and  at  an- 
other time  dismissed  It  without  going  into 
the  merits  ot  tbe  case.  We  must  assume 
thatthe  board  of  commissioners  hadgood 
and  Bufflclenc  reasons  tor  refusing  to  grant 
the  petition  when  itfirst  camebeforethema 
and  we  must  likewise  assume  that  tbey 
had  good  and  sufficient  reasons  for  grant- 
ing it  when  It  was  last  presented  to  t^hem. 
Certainly  It  must  be  allowed  to  the  com- 
missioners to  "change  their  minds"  with 
the  changing  circumstances  of  the  com- 
muoUy,  and  when  new  and  more  convin- 
cing testimony  as  to  the  necessity  for  the 
road  is  bronght  tief  ore  them.  There  might 
be  some  ground  for  the  contention  of  the 
defendant  It  it  appeared  that  tbe  petitione 
were  Identical,  and  that  the  evidence  tn 
prove  the  necettslty  for  the  road  was  tbe 
same;  but  these  facts  do  not  appear  fmm 
tbe  record.  No  error. 


(Ul  N.  C.  EOT) 
SINOLAIB  st  al.  v.  WBSTBBN  NORTH 
GAROLINA  B.  CO. 
(Supreme  Court  of  North  Carolina.    Dec.  6, 
1892.) 

Flbadinos— Ahbsdhbnt— Appbaublc  Obdbb. 

1.  Li  an  action  by  two  tenants  In  eomhioa 
praying  the  appointment  of  commissioners  to 
asseSB  and  value  the  lands  regaired  bj  defend- 
ant for  its  right  of  war,  It  la  proper  for  the 
conrt,  after  one  of  the  plaintiffs  nas  filed  a  re- 
traxit, to  permit  an  amendment  of  the  com- 
plaint restricting  the  description  of  the  land  to 
that  daimed  hr  plaintlfl  remaining  in  the  ac- 
tion. 

2.  An  order  granting  leave  to  amoid  a 
pleading  is  not  appealable,  as  It  does  not  ter- 
minate the  action,  nor  deprive  tibie  ohfeetlng 
party  of  any  substantial  ri^t. 

Appeal  from  superior  court,  McDowell 
county;  Ubavbb,  Judge. 

Action  by  P.  J.  Sinclair  and  others 
against  the  Western  North  Carolina  Kail- 
road  Company  tor  tbe  appolntownt  of 
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commlwlonera  to  awe—  rad  rnlaelandi 

tvqalred  by  defendaut  for  Its  right  of  way. 
From  an  order  permlttlDic  ao  afoandmeiit 
ot  the  complaint*  defendant  appeals. 
Appeal  dlBRiliiaed. 

0.  F,  BaaoD,  for  appellant.  W,  H.  ifa- 
toue,  tor  appellees. 

CtJiRK,  J.  It  appears  that  both  com- 
plaint and  answer  bad  been  withdrawn  at 
previous  terms,  and  amended  complaint 
and  answer  filed  wlttaont  exception. 
Tbosa  mattm  are,  therrtoret  nut  before 
m.  Dpon  soeli  amended  complaint  and 
answer  <as  tbe  pleadlnas  bad  stood  since 
1883)  this  was  BD  action  by  two  tenants 
Id  common  praying  the  appointment  of 
commlHsloners  to  assess  and  valae.  the 
lands  required  by  the  defendant  for  the 
rig^it  of  way.  At  sprlag  term,  1892^  one 
of  tbc  plalntlflB  entered  wltboot  exception 
a  retraxit,  which  spedfled  that  It  was  In 
DowM^to  nfliKt  the  rights  of  tbe  other 
plalantr.  Thereupon  the  coart  permitted 
tlie  remaining  plalntlR  to  ameud  by  let- 
ting tbe  suit  stand  In  the  name  of  sneh 
plaintiff  alone,  also  rrdoclng  the  descrip- 
tion of  the  land  (which,  Itseems.  had  been 
dlrided  between  the  two  original  plain- 
tiffs) to  tbe  land  claimed  by  the  ramalntng 
plaintiff,  and  also  omitting  some  recitals 
as  to  prior  proceedings  which  the  motion 
alleged  had  been  inserted  In  tbe  complaint 
by  mistake,  as  such  prior  proceedings  bad 
BO  reference  to  this  tract.  After  hearing 
argument,  the  court  allowed  the  amend- 
ment nppn  payment  of  costs  by  tbe  plaln- 
tllf.  Tbe  defendaat  excepted,  and  ap- 
pealeJ. 

The  amendment  restricting  the  descriiv 
tloii  of  the  land  to  that  claimed  by  the 

f»lalntl&  remaining  In  the  action  was  em- 
nently  proper  after  the  retraxit  of  the 
other  plaintiff.  The  entry  of  tbe  retraxit 
wasofltsell  an  amendment  as  to  parties, 
and  had  not  been  excepted  to.  The  omis- 
sion ot  tbe  references  lo  tbe  complaint  to 
other  proceedlDgs  at  another  time  and  be- 
fore another  conrt  conld  not  prejudice  tbe 
defendant.  These  amendments  did  not 
change  the  nature  of  the  action,  and  hence 
were  wUhIn  the  discretion  of  the  trial 
court,  and  not  reviewable.  Code,  §  -273, 
and  the  numerous  eases  cited  under  that 
section  in  Clark's  Code.  Besides,  the  leave 
to  amend,  If  It  had  been  reviewable,  "nei- 
ther terminated  tbe  action  nor  deprived 
the  appellant  of  any  substantial  right 
which  he  might  lose  If  the  order  was  not 
reviewed  before  final  ludgmenc.  Hence  he 
should  have  had  his  exception  noted  In 
tbe  record,  that  it  might  berevlewedonan 
appeal  from  the  flnaljadgment."  Clement 
T.  Foster,  99  N.  C.  3BB,«  8.  E.Bep.  186; 
Welch  T.  Klnsland,  98  N.  C.  281;  Halley  t. 
Gray,  Id.  195;  Sneeden  v.  Harris,  107  N.  C. 
ni,  13S.E.Bep.  205.  Appeal  dismlsaad. 


(UI  N.  C.  24S) 

FABTHINO  T.  DABK. 
(Soprma  Oonrt  of  North  Oanllna.  Hm.  18, 

1802.) 

MsoooAau  lasTBViisinrB— Bou  Fmn  Pin- 
aaissB. 

Wbrn  a  aots  was jMtraUs  at  fDoduun 
■mb  WuAan  <r  «Ac«  of"  w«  W.  *  Os«  As 

TJ6auOb7— 22 


faot  that  flw  ininihassr  knew  ttiat  there  was  ii» 
place  called  the  "Dortiam  Fence  Factory"  is 
not  sxifBdent  to  pat  him  on  ioqair?  as  to  fraad 
oonneeted  with  me  making  ox  the  note,  tbers 
behw  an  office  of  W..  W.  &  Co.;  and  vhen  be 
paid  $100  for  a  S12B  note  bctfore  matiirl^, 
withont  actual  ootice  of  fraod  in  the  factum, 
he  took  It  discharged  of  all  equltiea  In  favor  «f 
the  maker.    12  &  BL  Bsp.  818;  t«T«asd. 

On  rehearing. 

AvBET,  J.  The  note,  assigned  for  value 
and  before  maturity,  was  upon  Its  face 
made  "negotiable  and  payable  atDurham 
Fence  Factory  or  office  of  Wortbam,  War- 
ren  ft  Co.  Planing  MUls.*  Tbe  plaintiff 
testified  that  when  be  bongbt  tbe  note  he, 
knew  there  was  no  factory  in  Durham 
called  the  "Durham  Fence. Factory ; "  bot 
neither  plaintiff,  defendant,  nor  any  other 
witness  disputed  the  fact  stated  by  the 
witness  Wortham,  as  well  as  Justice,  who 
was  Introduced  by  the  defendant,  that 
there  was  a  place  c}f  business  in  the  town 
well  known  as  the  ot&ce  of "  Wortham  ft 
Co.*  If  therefore  we  concede  the  correct- 
ness of  tbe  legal  proposition  laid  down  Ic 
the  former  opinion  In  this  com.  (Ili9  N.  C. 
291, 18  S.  E.  Bep.  918.)  the  court  was  not 
advertent  to  the  alternative  description 
of  tbe  place  ot  payment,  and  the  mere  pre- 
fixing of  anotherdesejrfptlon,  which  mlgbt 
be  Interpreted  either  as  the  dedgnatlon  of 
a  distinct  plare,  or  a  different  namefor  tba 
ofilce  of  wortham.  Warren  ft  Co.,  was 
not  In  any  view  of  tbe  law  a  circumstance- 
calculated  to  excite  suspicion  and  atlma- 
late  inquiry  as  to  the  character  of  tho 
note.  A  more  careful  examination  ot  tbfr 
testimony  shows,  therefore,  that  we  were 
not  warranted  In  assamlng,  as  tbe  basis 
ot  the  legal  conclusion  reached,  that  the 
plaintiff  knew  the  place  named  In  the  note 
bad  "no  existence.*  He  did  know  that 
Wortham,  Warren  ft  Co.  bad  planlngmllls 
and  an  offlce  In  the  town,  and,  the  note- 
twlng  ottered  before  maturity,  there  was- 
no  reason  why  he  should  have  taken  tbu- 
tronbte  to  ascertain. whether  the  machin- 
ery for  making  fences  was  being  operated, 
or  whether  there  was  an  agent  on  the 
ground  to  fill  orders.  It  be  had  prosecut- 
ed hia  Inquiries,  and  ascertained  that  the 
machinery  bought  for  that  purpose  was 
stilt  outside  of  the  building  of  Wortham, 
Warren  ft  Co.,  not  adjusted  for  working, 
sudi  Information  would  not  have  been 
snfficieDt  to  require  Inquiry  as  to  tba- 
good  faith  of  Pallett  ft  Co.  It,  owing  to- 
some  misnnderatandlng,  tbe  machinery 
should  have  been  moved,  and  tbe  fence 
made  and  furnished  ulaewbere.  tbe  note 
mlgbt  still  be  made  payable  when  it  was 
the  original  purpose  to  manufactare  the 
fence,  and  without  any  fraudulent  Intent 
existing  at  tbe  time.  Bot  we  most  not  be- 
understood  as  adhering  to  tbeprinelple- 
lald  down  In  the  former  opinion,  and  as- 
modifying  tbe  roling  heretofore  made  oa 
the  ground  only  of  Inadvertently  mistak- 
ing the  facts.  Opon  more  mature  consid- 
eration, we  are  not  prepared  to  diepnte- 
the  correctness  of  the  legal  propositions 
laid  down  by  the  conrt  below,  without 
regard  to  the  plaintiff's  knowledge  of  tbe 
exutenee  or  nonexistence  of  tbe  place  ot"' 
payment  at  the  time  of  pniebaae.  Tbe- 
pnrebaaw  might   wall  aonclBda  tbatb 
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thonffh  the  office  and  plant  might  not 
have  been  tben  establlsbed.  It  would  be 
before  the  maturity  ol  the  note.  The 
production  of  the  note  was  prima  fade 
evidence  of  present  ownership;  and,  It  b^ 
lug  admltteid  that  It  was  boof^ht  tor  flOO, 
thouKb  lesH  tban  Its  face  value,  ¥125,  and 
before  maturity,  In  the  absence  of  actual 
notice  of  fraud  In  the  factam  at  the  time 
of  assignment,  the  purchaser  took  It  dis- 
cbarsed  of  all  eqaltles  In  favor  of  the 
maker.  1  Daniel.  Meg.  Inst.  {5  770,782,789. 
78»a:  RallroadCo. r.Schntte,  10S U.S.  146; 
Tredwell  v.  Blount.  86  N.  C.  33;  Campbell 
T.  McCormac,  90  N.  C.  491;  Jackson  v. 
Love.  82  N.  C.  405.  There  la  no  testimony 
whatever  tending  to  show  actual  and 
explicit  notice,  at  the  time  of  the  transfer, 
of  fraud  on  the  part  of  the  payee  when 
the  note  was  executed,  and  the  drcum- 
Btanoes  relied  on  were  not  so  suspidooa 
as  to  place  the  oaaa  on  the  parchaser  of 
extending  bis  Inquiries  beyond  tbe  solven- 
cy of  the  maker.  In  Hulbert  v.  Douglas. 
94  C.  122,  cited  to  sustain  tbe  oplnioD 
of  the  court,  it  appears  to  have  been 
found  as  a  fact  that  tbe  plaintiff  did  not 
purchase  tbe  note  "for  value  and  In  oood 
faith  before  It  was  due,  and  without  no- 
tice of  any  defense,  Bet-off,  or  equities  in 
favor  of  defendant,  Douglass,  as  set  forth 
In  his  answer,"  end  it  did  not  nppeartbat 
they  were  not  warranted  in  so  finding. 
There  was  no  evidence  sufficient  to  consti- 
tute this  case  an  exception  to  the  graeral 
rule,  and  shift  the  burden  of  proof  upon 
the  plalutlO.  as  the  purchaser  ut  the  note 
before  maturity.  On  a  review  of  the  ex- 
eepclone,  we  find  no  error  In  the  rallnga  of 
tbe  eonrt  below.  Petition  allowed.  Ho 
error. 


(lU  N.  C.  240) 

BOZD  V.  TBAGUB,  Sheriff. 
Vopzeme  Oonzt  ot  North  Caralhu.  Den 

luaxuTT  <a  Bkuivt  — PuLnu  to  IUkb  Bm- 

TUBV. 

In  unercement  proceedings  Bgainst  a 
sheriff  for  not  retaminK  an  execnnoa  at  the  re- 
turn of  the  ooort,  u  the  execution  directed.  It 
appeared  that  the  term,  though  a  two-weeks 
OQ&  was  adjonrned  br  tbe  court  In  five  dajs, 
and  the  sheriff,  thinking  that  the  term  would 
last  two  weeks,  made  his  return  two  days  aft- 
w  sadi  adjoamment.  HM,  tliat  such  retorn 
is  not  made  to  the  tenn,  and  deftadant  Is  lia- 
Ue,  nndw  Code,  f  2079.  imposing  a  penalty  for 
naoeet  fai  maUog  a  retnni.  Tonur  v.  Fac%  (N^. 
OJIA  S.  E.  B«p.  174  foUowsd. 

Appeal  from  superior  court,  Boeklng- 
bam  tioonty ;  MoIvbr*  Judge. 

Amercement  proceeding  by  S.  H.  Boyd, 
trustee,  against  M.  E.  Teague,  as  sheriff, 
tor  delay  in  returning  an  execution.  From 
a  Judgment  discharging  a  rule  to  show 
c^use  why  a  judgment  nisf  should  not  be' 
madeabsoluteplalntlfrappealB.  Reversed. 

The  facts  appear  as  fotlowe:  On  De- 
cember 1,  1891.  M.  E.  Teague.  sheriff  of 
Forsythe  county,  received  an  execution  Is- 
sued from  tbe  superior  court  of  Rocking- 
ham county,  returnable  at  the  February. 
3892.  term  of  said  conrt.  The  said  Feb- 
ruary term  began  on  the  15th  of  February, 
•ad  waa  «  two-weeks  term,  but,  all  the 


business  of  the  term  being  disposed  of,  the 
court  adjourned  on  February  20tb.  On 
Fftbraar?  22d  defendant  sheriff  made  his 
return  on  said  execution. 

A.  J.  Bnrtoa  and  Boyd  SlJobD»too,  for 
appellant.  Qhna  A  Maaly,  for  appellee. 

Clahk,  J.  Tbe  point  presented  by  this 
appeal  has  been  passed  upon  at  tbts  term 
in  Turner  v.  Page.  16  S.  E.  Rep.  174.  There 
tbe  reason  of  the  decision  Is  so  clearly  laid 
down  by  Mr.  Justice  MacR&b  that  It  la 
annecessary  to  do  more  tnan  refer  to  that 
case,  and  to  say  that,  after  the  aid  given 
us  by  tbe  able  argument  of  appellee'scoun- 
set,  wo  are  nevertheless  satisfied  cif  the  cor- 
rectness of  our  former  ruling.  The  sheriff 
is  not  compelled  to  make  bis  return  of  an 
execution  on  tbe  first  day  of  the  term, 
though  It  Is  more  regular,  and  for  many 
reasons  desirable,  that  he  abonld  do  so. 
It  Is  snffldent  It  he  make  tbe  return  dorlng 
the  term,  (Code,  $  449,)  unless  ruled  to 
make  it  at  an  earlier  day  of  the  term,  (Led- 
better  v.  Arledge.  53  N.  C.  476.)  But  the 
term  expires  when,  tbe  budness  being  dis- 
patched, tbe  Judge  adjourns  court,  or 
leaves.  Branch  v.  Walker.  92  N.  C.  87; 
Foley  V.  Blank,  Id.  476.  In  the  latter  case 
It  Is  aald :  "A  pleading,  placed  on  the  flies 
of  tbe  eoort  In  the  absence  of  tbe  Jndge. 
after  be  has  left  for  tbe  term.  Is  not  filed 
lu  contemplation  of  law.**  So  a  return 
made  atsucb  time  lanot  made  to  tbe  term. 
The  term  of  court  Is  held  by  tbe  Judge, and 
there  can  be  none  after  he  leaves.  It  was 
the  sberltf's  negligence  that  he  did  not 
make  his  return  promptly,  as  be  should 
bave  done,  but  held  It  back  under  tbe  im- 
presslon  that  the  term  would  last  full  two 
weeks.  It  Is  public  policy  that  officers 
should  be  prompt,  diligent,  and  careful. 
Tbe  term  having  expired  before  tbe  return 
was  made,  the  Judgment  nlal  should  have 
been  made  absolute.  Code,  S  2079.  Tbe 
ease  will  be  remanded,  that  theiadgmeat 
shall  be  so  entered.  -Bevenwd. 


an  K.  a  fn> 
ODBBTON  v.  GARRISON. 
(Siqfeeme  Oooit  ef  North  Osiollna.   Dee.  13, 
1802.) 

Wimu  VsBft— BcTAXATioM  or  Com. 

1.  Where  a  witness  in  attandanoe  nndoc  a 
•ul^oena  for  plaintiff  la  neither  sworn,  ten- 
dered, nor  examined,  his  witness  fees  are  not  a 
charge  ajcainBt  defra,dant.  even  though.  If  ex- 
amined, he  would  have  testified  to  material 
facts. 

2.  Not  more  than  two  witnesses  smnmoned 
by  the  sacoesBtul  party  to  prore  a  riugie  face 
can  be  taxed  against  the  party  cas^  ander 
Code,  |1»70. 

3.  The  motion  to  relax  costs  can  be  made 
before  the  clerk  who  has  made  the  taxation, 
whence  an  appeal  lies  to  the  Judge  at  dkamhers, 
or  it  can  be  made  In  the  first  instance  before 
the  judge  at  tsrm  time. 

Appeal  from  snperlor  eooFt,  Polk  coun- 
ty ;   W.  A.  HoKB,  Judge. 

Action  by  M.  If.  Cureton  against  John 
Garrison  tn  recover  possession  of  land. 
Judgment  for  plaintiff.  From  an  order 
to  retaxcoets,  plaintiff  appeals.  Affirmed. 

J.  H.  Forney,  for  appeliant.  if.  H.  Jaa- 
tiM,  for  ftppeliMk 
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Clark,  J.  Where  a  witaeee  daly  nib- 
pcenaed  M  neither  examined  nor  tendered 
to  the  oppoBlte  party'on  the  trial,  Meat- 
tendance  can  be  taxed  only  agaiDSt  the 
partjf  who  smnmoDed  him.  Lortls  t. 
Baxter,  66  N.  C.  34U;  Wooley  t.  Roblnsonr 
52N.  C.  80.  Beeldes.  not  more  than  two 
witncases  eammoned  by  the  successful 
party  to  prove  a  alnsle  fact  can  be  taxed 
against  the  party  cast.  Code,  8  1370; 
State  T.  Maesey,  104  N.  C.  877. 10  S.  £.  Rep. 
608.  The  motion  to  retaxuan  be  made  be- 
fore the  clerk  who  has  made  the  taxatloa, 
whence  an  appeal  lies  to  the  Jadge  ac 
chambe'rB,  or  It  caa  be  made  In  the  first 
Instance  before  the  Judge  at  term  time,  by 
virtue  of  his  snpervlaory  power  over  the 
action  of  the  clerk.  In  re  Smith,  ICR  N. 
C.  167, 10  8.  E.  Bep.  982.  No  error. 


(Ul  N.  C.  70S) 

6TATB  T.  GABPBNTEB, 
(SnpTuae  Goort  of  North  Gandina.   Dee.  18, 

18P2.) 

SimBiOB  CouBT— JoBisDionov  nr  Ceixiiial 
Casbb. 

1.  Hie  anpeilor  court  bdng  a  oonrt  ot  gea- 
eral  inrledirtioii,  the  bordoi  is  on  defendant,  In 
crimuial  caaes  in  which  a  justice  of  the  peace 
b»M  original  Jurisdiction,  to  show  that  the  In- 
dictment WHS  found  within  leu  than  12  montlu 
mttaae  the  offense  was  committed. 

2.  Where  it  appears  in  the  record  that  there 
was  m  interval  ot  12  months  after  the  present- 
ment before  indictnittit  found,  it  is  amrntatlTe 
proof  that  the  snperior  ooort  lias  acqoired  Jarls- 
oiction,  since  the  period  of  i2  months  is  counted 
prior  to  the  Indietmeat  found,  not  prior  to  the 
presentment. 

Appeal  from  superior  conrt,  Lincoln 
county;  Bynuu,  Jadge. 

Philip  Carpenter  was  convicted  of  carry- 
ing a  concealed  weapon,  and  appeals. 
Affirmed. 

The  Attorney  GeaerMh  tor  the  State. 

Clark,  J.  This  was  an  indictment  for 
carrying  a  concealed  weapon.  There  Is 
no  ease  on  appeal,  and  we  find  no  error 
on  the  face  of  the  record  proper.  The 
Judgment,  therefore,  mnet  be  affirmed. 
State  T.  Foster,  110  N.  C.  610, 14  8.  E.  Rep. 
966.  It  Is  true  that  there  appears  in  the 
record  a  motion  to  quash  the  indietmeat, 
which  was  orerrnled,  and  an  exception 
entered.  As  the  Indictment  Is  In  the  nsual 
form,  we  are  at  a  loss  to  conjecture  on 
what  ground  the  motion  to  qnasb  was 
made,  nnless  upon  the  ground  of  want  of 
jnrtedlctlon.  But  It  bas  been  often  held 
that,  the  superior  court  being  a  court  of 
general  Joriadiction,  the  burden  la  on  the 
defendant.  In  caaea  like. this,  of  which  a 
Justice  of  the  i>oace  has  original  Jurisdic- 
tion, to  show  that  the  Indictment  was 
found  within  lesa  than  12  months  after 
the  offense  was  committed.  State  ▼.  Ker- 
hy,  110  N.  0.  5S8,  14  S.  £.  Bep.  856.  Be- 
sides, it  appears  In  the  record  that  there 
was  an  Interval  of  12  monibe  after  the  pre- 
sentment before  Indictment  found.  The 
13  months  are  counted  prior  to  the  indict- 
ment found,  not  prior  to  the  presentment. 
State  T.  Cooper,  104  N.  C.  890. 10  S.  E.  Rep. 
610.  Hence  In  fact  It  afflrmatlfdy  appears 
la  the  reeord  here  that  the  snperior  eonrt 
had  aeqalred  Julsdletlon.  Affirmed. 


(n  &  0.  lit) 
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Cabrisbs  or  CtooDB— LiBN  roK  rasioHT— lanmr 

TO  Goods— Coktbrsiom—Dahagbs. 

1.  Where  an  owner  of  goods  ships  them 
from  one  piunt  to  another  through,  the  hands  of 
a  common  carrier,  there  la  no  change  in  the 
ownership  of  the  goods,  and  the  only  lotereat 
the  carrier  acquirM  in  them  is  a  lien  for  such 
freights  and  charges  as  may  be  due  at  the  point 
of  destination. 

'■i.  If  proxwrlj  Is  damaged,  while  In  the 
diarge  of  a  common  carrier,  to  a  greater  extent 
than  the  bill  for  freight,  the  lien  of  the  carrier 
is  extiDgnished ;  and  the  consignee  not  onlr  has 
the  ri^ht  to  demand  the  property  of  the  car> 
rier  without  payment  of  the  freight  charges,  hut 
retention  by  the  carrier  Bmoimts  to  a  conver- 
sion, for  which  trover  will  lie.  Ewart  t.  Kerr, 
Rice,  '203,  followed. 

'6.  Id  an  action  of  trover  in  snch  case  the 
damage  to  the  proi>erty  while  in  the  hands  of 
the  carrier  must  be  equal  to  or  greater  than  the 
fright  charges;  and  therefore,  where  there  Is 
no  evidence  on  the  trial  estahliBhing  this  fact. 
It  Is  error  for  the  trial  judge,  in  response  to  the 
requests  of  a  defendant  carrier,  to  refuse  to 
place  this  element  of  the  case  before  the  jury. 

4.  It  is  the  du^  of  a  consignee  whose  prop- 
erty is  injured  while  in  the  control  of  a  carrier 
to  pay  aU  tb^  freight  charges,  and  then  sue  the 
carrier  for  the  injury  done. 

5.  Where  tiie  damage  alleged  for  the  con- 
version of  goods  by  a  carrier  is  ¥860,  and  the 
verdict  Is  for  Just  that  sum,  such  verdict  is  er- 
roneous, since  no  allowance  was  made  for  the 
amount  due  the  carrier  for  fr^^t;  und  it  can- 
not be  insisted  that  tills  was  aocomtced  for  bj 
the  Jury  by  balancing  the  amount  due  lor 
freight  with  the  amount  due  as  Interest,  when 
no  ^aim  Is  set  up  in  the  complaint  for  interest, 
and  there  Is  no  testimony,  and  no  direction  in 
the  charge  of  the  oonrt,  in  relation  thereto. 

Appeal  from  common  pleas  circuit  court 
ot  OreenTlUe  county. 

Action  by  the  Miami  Powder  Company 
against  the  Port  Royal  &  Western  Caro- 
lina Railway  Company  to  recover  for  pow- 
der alleged  to  have  been  lust  through  the 
negligence  ot  defendant  as  a  common  car- 
rier. From  a  JudKment  for  plaintiff,  de- 
fendant appeals.  Reversed. 

Joseph  OanabJ  and  M.  F.  AnaeU  for  ap- 
pellant.   W^la  £  Orr,  for  respondent. 

Pops,  J.  In  August,  1888,  the  plaintiff 
employed  the  defendant  to  transport 
from  Augusta,  Oa..  to  Greenville,  In  this 
state,  400  kegs  of  powder  consigned  to 
James  T.  WlUlama  &  Co.,  who  were  the 
agents  of  plaintiff  at  Qreenvllle,  S.  C.  The 
value  of  the  powder  at  Greenville,  S.  C, 
was  f  2.15  per  keg,  aggregating  f 860.  The 
freight  charges  were  fl87.  While  on  the 
way  over  the  defendant's  road,  the  car  In 
which  the  powder  was  being  carried  to 
Its  destination  was  thrown 'from  the 
track,  and  the  powder  and  the  k^r  hold- 
ing the  same  irerelnjured  both  by  the  vio- 
lence of  the  derailing  and  also  by  a  rain 
that  fell  upon  It.  In  this  damaged  con- 
dition the  defendant,  both  formally  and 
Informally,  offered  to  turn  over  the  con- 
signment to  the  consignee,  but  upon  the 
express  condition  that  the  freight  charges 
shoold  be  first  paid.  This  offer  was  de- 
ellned  by  the  plalntllt.  Thereupon  the 
defendant  storra  the  whole  40(1  kega  n9 
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Btwder  Id  the  wareboaie  of  Ferffnaon  ft 
iner  In  OreenTlIle,  at  the  price  o(  94 
per  montb.  Plaintiff  then  Inatitated  an 
action  atcaloBt  the  defendant  In  the  conrt 
of  eommoo  pleas  tor  Greenville  eonntjr, 
In  this  atate,  on  two  caasea  of  action,  aa 
aet  oat  In  the  complaint,  the  flrat  of 
which  alleged  that  by  reason  of  the  neg* 
llgent  conduct  and  mlabebaTlor'of  the  de- 
fendant,  as  a  common  carrier,  in  the 
transportation  of  the  powder  In  qaea- 
tlon.  the  samu  was  wholly  loat  to  plaln- 
tlD,  to  bla  damage  9860,  and  the  aecond 
of  wbteh  alleged  that  by  defAndant's  nc^ 
Itgenee  and  misbehavior,  as  a  common 
carrier.  In  the  transportation  of  auch 

gowder,  the  goods  were  damaged  one 
alf  of  their  value,  to  ploltitlft'a  damage 
9480.  Tbnanawdr  of  defendant,  while  ad- 
mitting Its  empluyment  aa  a  common  car- 
rier by  the  plaintiff  tor  the  400  kega  of 
powder,  denlee  any  liability  tor  damages 
upon  tbnM  grounds:  Ftntt  that  the  tarma 
of  a  apedal  contract  exempted  the  defend- 
antfromany  liability  that  otherwise  might 
have  attached  to  it  aa  a  common  carrier, 
for  any  accident  incident  to  railroad  trana- 

f>ortatlon,  or  from  leakage,  breakage,  loaa 
n  weight,  or  damage  by  heat,  wet,  or 
decay ;  tfeeoocf,  that  plalntllt  had  failed 
within  10  daya  succeeding  contract  of 
shipment  to  make  claim  for  total  loss,  or 
In  24  bonni  after  offer  of  delivery  of  con- 
signment, both  of  which  appeared  'In  the 
special  contract;  CA/rcf,  that  all  Injuries 
to  the  powder  occurred  tbrongh  an  acci- 
dent on  defendant's  road,  but  the  damage 
was  slight,  conslatlng  of  aome  Indenta- 
tions to  the  kegs,  and  that,  when  the  pow- 
der was  offered  to  the  consignee,  he  re- 
fused to  take  It.  Aa  a  counterclaim,  the 
htfght  charges  of  9187  were  aet  np.  The 
answer  alao  controverted  the  tacts  em- 
bodied In  plaintiff's  second  caoae  of  ae- 
tlon. 

The  cause  came  nn  to  be  heard  by  his 
honor.  Judge  Wallaos,  and  a  Jury  at  the 
Marcb  term,  1881,  of  ttae  court  of  common 
pleas  tor  OreenvfUe.  The  flrst  canae  of 
action  waa  relied  on.  The  verdict  ot  the 
Jury  waa  for  the  plaintiff  in  the  anm  of 
9860.  After  Judgment  the  defendant  ap- 
pealed to  thia  court  on  the  following 
gronnda:  (1)  Becauae  the  circuit  Judge 
erred  In  retuslng  to  grant  a  nonsuit  as  to 
the  first  cause  of  action  aet  out  In  the 
complaint;  there  being  no  evidence  of  a 
total  losa,  or  of  conversion  on  the  part 
of  appellant.  (2)  Becauae  the  circuit 
Judge  erred  In  retuslng  to  charge  the  Jury, 
SB  requested  by  defendant,  aa  follows: 
"That,  if  the  plaintiff  failed  lo  make  a 
claim  for  the  damage  to  the  powder  with- 
in the  time  limited  In  the  bUl  of  lading  In- 
troduced In  this  case,  then  the  plaintiff 
cannot  recover,  and  their  verdict  must  be 
for  the  defendant."  (8)  Becauae  hla 
honor,  the  circuit  Judge,  erred  In  refusing 
to  chaige,  as  reqneated  by  the  defendant: 
That  there  being  no  evidence  of  a  con- 
version of  the  powder  by  the  defendant  In 
this  case,  the  plaintiff  cannot  recover  as 
lor  a  total  loss,  but  only  for  the  damage 
done  to  the  powder  at  the  time  of  the 
tender  made  to  the  conalgnee."  (4)  That 
bla  honor,  the  circuit  Judge,  erred  In  re- 
fusing to  charge  the  Jniy,  as  requested  by 


the  d^endant:  "That  If  the  Jury  believe 
from  the  evidence  that  the  goods  were 
only  damaged,  then  the  conalgnee  waa 
bound  to  receive  them,  and  make  his 
claim  for  the  damage;  bat  be  cannot 
abandon  them,  and  sue  the  carrier  for  a 
total  loss."  (6)  Because  his  honor,  the 
circuit  Judge,  erred  In  refusing  to  charge 
the  Jury,  aa  requeated  by  the  defendant: 
"The  law  of  South  Carolina  requires  con- 
algneea  to  receive  shipments  of  goods, 
eveu  if  they  are  damaged,  and  then  blU 
the  railroad  for  the  damage.  ConHlgnees 
cannot  refuse  to  receive  goods  becauae 
they  are  damaged.  If  the  goods  have 
been  duly  tendered  to  the  conalgnee,  nnd 
refuaed  by  blra.  the  owner  la  rasponslhle 
for  all  loss  anbuequent  thereto."  (6)  Ba- 
canae  the  circuit  Judge  erred  In  refusing  to 
charge  the  Jury,  aa  requested  by  the  de- 
fendaut:  **If  the  freight  arrives  at  the 
point  of  destination  In  a  damaged  condi- 
tion, the  eonslgnee  cannot  elect  to  talcs 
the  sound  portion  and  reject  the  onsonnd 
portion,  paying  freight  charges  nn  the 
sound  portion  unly.  But  the  conalgnee 
muat  take  the  whole,  paying  freight 
cbargea  for  the  whole,  and  then  proceed 
to  make  claim  against  the  carrier  for  the 
damage."  (7)  Because  his  honor,  the  cir- 
cuit Judge,  erred  In  refusing  to  charge  the 
Jury,  aa  requested  by  the  d^endant: 
*'Tbat  If  the  Jury  believe  from  the  evi- 
deuce  that  no  damage  was  done  to  the 
powder,  but  unly  the  cans  were  damaged, 
then  the  plalntllf  cunnot  recover,  aa  the 
action  Is  for  damage  to  the*  powder,  and 
not  tn  the  cans,  and  their  venllct  must  be 
for  defendant."  (R)  Because  his  honor, 
the  circuit  Judge,  erred  in.  after  having 
given  defendant's  ninth  request  to  charge, 
as  follows:  "The  defendant  has  in  this 
action  sued  the  plaintiff  by  way  of  coun- 
terclaim for  freight  charges  and  storage. 
If  yon  find  that  these  have  been  proven, 
you  will  give  the  amount  proven  fall  eon- 
Blilaratlon.  If  the  damages  proven  are 
larger  than  this  amount,  you  will  abate 
It  tberrirom.  If  the  amount  Is  larger 
than  thedamages  proven,  yon  will  deduct 
the  damages  proven  from  the  amount  of 
fright  and  storage,  and  give  a  verdict  for 
the  remainder  to  the  defendant,"— pro- 
ceeding to  qualify  tbeaameas  follows:  *'I 
don't  think  a  conalgnee  la  bound  to  ac- 
cept damaged  gooda,  and  pay  the  freight 
on  them,  as  a  condition  to  hla  right  of 
action.  If  he  brings  his  action  and  r&. 
covers  the  value  of  ttae  gooda  at  the  place 
of  destination,  I  think  probably  be  should 

{tay  freight,  because  that  would  put  him 
D  atuta  goo,— ^onld  put  him  where  he 
would  have  t>een  U  he  bad  anstalned  no  la- 
Jury  at  all.  It  be  has  property  In  the  d^ 
pot  which  the  railroad  company  n^oaes 
to  deliver  upon  demand,  he  has  the  right 
to  recover  the  value  of  the  property,  and 
it  the  railroad  company  la  a  wrongdoer,  1 
don't  think  It  could  recover  treigbt.  If 
the  railroad  company  retoaed  to  deliver 
gooda  to  the  conalgnee,  Mr.  WllUama, 
when  ba  was  entitled  to  them,  then  Mr, 
Williams  would  not  be  bound  for  any  ez- 

Sanse  which  waa  subsequently  Incurred, 
ow,  if  Mr.  Williams -was  entitled  to  any 
portion  of  It,  and  it  was  refused,  aud  the 
powder  was  stored,  the  sturase  was  * 
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wronsfnl  aet,  and  Mr.  wnilami  would 
DotbereaponBibleforlt."  (9)  Because  tbe 
circnlt  JadK^  erred  In  char^nfc  tbe  Jarj  aa 
folio wa:  **1  hold  hern  tbat  tbe  eonalgDea 
may  rceelra  the  goods  or  not,  at  bis  op- 
tion. *  *  *  It  a  plaintiff,  who  Is  also 
conalitDea,  brings  bla  action  i^calnat  tha 
railroad' company,  and  ahows  that  the 
railroad  company  has  undertaken  to 
transport  his  property,  and  has  trans- 
ported U,  and  upon 'bis -demand  refuses 
to  deliver  It  to  blm,  be  can  bring  his  ac- 
tion for  the  whole  property,  or,  II  It  Is  sep- 
arable, Boch  parts  ctf  It  a»  be  demands 
aa  If  in  good  condition." 

There  are  Invulved  In  tbe  solntlon  of 
the  appeal  here  several  serloas  qaestlons. 
and  In  our  consideration  of  tbem  It  may 
be  neceraary  tor  ns  to  state  the  law  aa  It 
has  been  determined  In  our  state,  bearing 
upon  the  different  branches  <rf  this  con- 
tention. The  Initial  point  Is  tbe  right  of 
action  of  the  plaintiff.  .  When  nay  It  be 
said  that  aeondlgnee  has  a  right  of  action 
against  a  common  carrier  tor  goods  In- 
jured while  in  tbe  custody  of  the  carrier? 
This  court  announced  In  the  ease  ot  Wall- 
Ingtord  RallroMd  Co..  26  8.  C.  267, 2  S.  E. 
Rep.  Id,  the  tollowlDg  as  tbe  duty  of  tbe 
common  carrier:  "A  common  carrier  Is 
bound  to  oeUver  tbe  property  which  he 
ondertakee  to  transport  at  tbe  point  ot 
dlacbance,  safe  and  uninjured,  at  tbe  peril 
ot  liability,  eicept  where  the  Injury  has 
reaulted  from  some  cause  excepted  In  a 
contract,  (other  than  negllgeaue.)  which 
Is  a  matter  for  defense,  the  onus  of  prov- 
ing which  la  upon  tbe  defendant.  The 

f>laln tiff  has  nothing  todu  but  to  show  the 
njnry,  and  tbe  defendant  becomes  atonce 
prima  facte  liable,  and  remains  eo  until  he 
eho wa  that  said  Injury  resulted  from  an  act 
of  God,  tbe  public  enemies,  or  from  a  eanae 
from  which  be  had  exempted  himself  le- 
gally by  a  special  contract."  It  would 
seem  to  follow,  therefore,  that  whenever 
an  Injury  has  been  done  to  goods  while 
In  the  custody  of  the  common  carrier,  the 
consignee  or  true  owner  has  tbe  rlgbt  ot 
action  against  the  common  carrier.  The 
facts  not  contruTerted  here  seem  to  Mtab- 
lleh  that  a  coDsIderable  portion  of  400kega 
ot  powder  were  Injured,  both  In  tbe  breaks 
and  Indentations  on  the  kegs,  and  also 
that  some  powder  was  lost  and  some  In- 
jured, while  In  tbe  bands  of  the  common 
carrier.  Joet  herelt  may  t>e  pertinent  to 
state  that  there  Is  no  change  In  tbe  own- 
ership ot  goods  when  shipped  from  one 
point  to  another  tfarougb  the  hands  of  a 
common  carrier.  In  other  words,  the 
common  carrier  thereby  acquires  no  own- 
ership of  tbe  goods  shipped  through  bis 
agency.  AH  tbe  rigtata  ot  ancta  common 
carrier,  so  tar  as  the  owner  la  concerned. 
In  such  goods,  Is  a  lien  upon  such  goods 
tor  such  freights  and  charges  as  shall  be 
due  at  tbe  point  ot  destination.  The 
plaintiff,  who  shipped  these  400  kegs  of 
Dowder.  owned  tbem  when  they  reached 
Greenville  Ju'it  as  nbsolately  as  he  did  at 
Augusta,  belore  sblpplng  tbem  by  the  de- 
fendant as  a  common  carrier.  Gwart 
v.  Kerr,  Rice,  2U8.  Now,  then.  It  the  de- 
fendant Injured  plalntltT's  goods,  his 
{plalntltTs)  right  of  action  attached  tbe 
moment  sncb  goods  conld  not  be  deliv- 


ered  at  Greeovtlle,  safe  and  uninjured. 

But  It  la  suggested  that  It  was  the  duty 
of  plaintiff  to  have  received  tbe  whole  400 
kegs  ot  powSer,  paj'lng  all  freight  charges 
thereon,  aa  soon  as  tbe  common  carrier 
announced  Itself  ready  todellver,— to  state 
tbe  proposition  practically,  tb«t  plaintiff 
^as  bound  to  receive  the  «I0  kega  of  pow- 
der, altbongb  one  fourth  ot  the  number 
were  Indented  or  broken,  with  some  ot  the 
powder  rendered  useless  by  reason  of  rain 
or  other  dampness,  paying  the  freight  up- 
on such  property,  and  "bill  tbe  railroad 
for  tbe  damage.  It  any.  *  This  proposition 
suggests  another  difficulty  to  be  consid- 
ered, namely,  that  wbile  a  consignee  ot 
property  injured  In  tbe  bandsot  a  common 
carrier  has  a  right  of  action  against  such 
common  carrier,  yet  care  must  be  taken 
to  show  by  tbe  allegations  ot  the  com- 
plaint what  particular  form  tbe  plaintiff 
elects  to  adopt  as  the  basis  for  his  relld. 
Apt  Ulnstratlona  of  tbe  necessity  for  this 
line  of  action  In  the  pleading  may  be  fur- 
nished in  this  way:  Suppose  tbe  Injury 
set  forth  by  the  complaint,  in  its  allega- 
tions, should  only  embrace  damages  re- 
sulting from  a  dlmlnutiou  In  tbe  quantity 
received  by  the  consignee;  or  suppose  tbe 
Injury  complained  of  by  the  allegations 
should  be  confined  to  damages  resaltlng 
from  the  delay  In  the  delivery  ot  tbe  arti- 
cles shipped;  or  suppose  tbe  allegatlona 
of  complaint  asked  for  damages  tor  a  con- 
version ot  tbe  goods  of  the  shipper  by  tbe 
common  carrier.  In  each  of  the  Instances 
tbe  court  would  apply  the  remedy  logic* 
ally  and  legally  applicable  to  the  cause  of 
action  adopted  by  tbe  plaintiff.  Bbaw  v. 
BaHroad  Co.,  5  Rich.  Law,  462;  Nettles  t. 
Railroad  Co..  7  Rich.  Law,  190;  Ewart  t. 
Kerr,  2  UcMul.  141.  In  tbe  case  at  bar 
tbe  plaintiff,  by  tbe  allegations  of  bis  com- 
plaint, In  bis  first  cause  uf  action,  has 
elected  a  form  of  action  assimilating  that 
ot  trover  under  tbe  old  practice.  What 
are  tbe  requisites  to  sncb  an  action? 
Right  of  property  and  right  of  possession 
of  personal,  property  In  the  plaintiff,  and 
a  conversion  thereof  by  tbe  defendant. 
Does  not  the  complaint  here  contain  all 
these?  It  seems  to  us  that  It  does.  Now, 
this  Is  sufficient  for  the  complaint,  but  tbe 
answer  denies  the  conversion.  It  laslsts 
that  It  has  been  and  Is  now  ready  to  d^ 
liver  the  property  In  question  to  tbe  plain- 
tiff. If  be  will  pay  the  freight.  It  Is  very 
certain  that,  If  tbe  plaintiff  really  owes 
the  freight,  he  cannot  maintain  his  right 
to  relief  In  this  form.  But  be  Insists  that 
he  owes  the  defendant  no  trelght,  because 
the  Injury  wrought  to  his  property  while 
the  same  was  in  the  care  of  tbe  defend- 
ant, as  a  common  carrier,  la  far  greater 
than  any  frdght  charges.  This  court  Is 
relieved  ot  an  extended  consideration  ot 
these  proposltlone  ot  law,  because  this 
precise  point  was  considered  by  the  court 
of  appeals  years  ago  In  tbe  case  of  Ewart 
T.  Kerr,  Rice,  203,  and  2  McMul.  141,  and 
In  that  case  It  was  decided  by  a  divided 
court  that  It  the  property  of  tbe  plaintiff 
was  damaged,  while  in  the  charge  of  the 
common  carrier,  to  a  greater  extent  than 
tbe  bill  for  freight,  tbe  lien  ot  tbe  latter 
was  extlnguldbed,  and  tbe  conslicnee  not 
only  had  tbe  righttodemandtbe  property 
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of  the  carrier  without  payment  ol  freight 
ebarges.  but  that  aach  retentioa  by  the 
common  carrier,  after  demand  made, 
amonnted  to  a  cuDTerslon,  and  tb&t  an 
action  for  trover  would  lie. 

It  most  be  obaerred  that  In  order  for 
the  princlplcB  eetabliabed  In  the  caae  of 
Ewart  V.  Kerr,  enpra,  tu  apply,  the  dam- 
age to  the  property  while  lo  the  hands  of 
the  common  carrier  moat  he  equal  to  or 
greater  than  the  freight  charges.  There 
was  no  evidence  estabUHhlog  this  fact  In 
the  case  at  bar;  and  the  charge  of  the  cir- 
cuit Judge  Id  reaponseto  the  requeets  to 
charge  of  the  defendant  (appellant.)  failed 
to  place  this  eseentlal  element  before  the 
Jury.  This  was  a  fatal  error,  even  If  we 
uphold  the  application  of  the  conversion 
of  the  property  by  the  common  carrier.es- 
tabllahed  by  Ita  refusal  to  deliver  the  prop- 
erty. If  part  of  the  consignment  Is  Injured, 
nnlesB  tbe  wtaolft  freight  chargee  be  paid. 
But  W9  feel  cunstralned  to  observe  that 
the  more  recent  declelona  of  the  court  of 
last  resort  In  thla  state— notably  the  cases 
of  Shaw  V.  Railroad  Co.,  6  Rich.  Law,  462, 
and  Nettles  v.  Railroad  Co.,  7  Rich.  Law. 
190— seem  very  clearly  to  point  out  the 
Bonrse  of  duty  tn  a  consignee  whose  prop- 
erty Is  injured  wblle  In  tbe  control  of  the 
common  carrier  to  be  to  pay  all  freight 
charges,  and  tht;n  sue  the  carrier  for  the 
Injury  done  him.  Asa  practical  resnlt,  we 
cannot  see  how  the  character  and  extent 
of  Injuries  to  goods  can  be  correctly  ascer- 
tained by  the  couHlgnee  while  the.  same 
are  io  tbehandsof  tbecummon  carrier,  and 
henee  the  coDslgDee  t»  wltbont  the  proof 
requisite  to  eatablisb  bta  claim  for  such 
damages.  In  orderto  know  how  much  hla 

Eroperty  Is  Injured,  he  should  have  it  tn 
Is  poasesslon  ur  control.  Another  diffi- 
culty must  be  apparent.  It  la  that  when 
goods  are  ehlpped  In  large  quantities,  and 
only  tt  email  proportion  Is  Injared,  U  we 
should  adopt  the  views  of  tbeclrenU  Judiee, 
it  would  be  <ln  tbe  power  of  every  such 
consignee  to  refuse  to  pay  the  freight,  then 
bring  an  action  against  tbe  common  car- 
rier for  the  goods  as  valued  atthe  place  of 
destination,  and  by  a  recovery  therefor 
the  common  carrier  would  have  paid  him 
a  toll  profit  on  hla  purchase,  and  the  com- 
non  carrier  become  a  retail  merchant  to 
Mve  Itself  harmlesfl  in  tbe  -transaction. 
We  cannot  view  any  such  result  wltb 
either  complacency  or  approval. 

A  new  trial  would  be  ueceaaary  here  up- 
on an  additional  ground:  The  damages 
alleged  by  the  conversion  of  the  400  k^s 
of  powder  was  j|860.  Tbe  verdict  was  fur 
that  exact  sum.  The  respondent  In  argu- 
ment Inslata  tbat  this  eoald  be  accounted 
for  by  the  Jory  balancing  tbe  amount  dae 
for  trdght,  flS7,  wltb  tbe  amount  doe  as 
iutdrest.  No  claim  la  set  up  for  Interest  In 
tbe  complaint,  no  testimony  relates  to 
Interest,  and  there  Is  no  direction  in  the 
charge  ol  the  circuit  Judge  in  relation  to 
Interest.  Sucb  being  the  facts  In  the 
"ease"  on  this  i>oint,  the  Judgment  la  erro- 
neooa.  The  Judgment  uf  this  court  is  that 
tbe  Judgment  of  the  circuit  court  be  re- 
versed, and  tbat  the  cause  be  remanded 
to  tbe  clreolt  coort  for  m  naw  trIaL 

Uclvai,  OL     and  UoGowam,  J.,Goneiir. 


(89  Va.  4«l> 
ISUBCH  et  bL  T.  HTLTON  et  aL 
(IBiq^reme  Court  at  Appeals  of  Virginia.  Dee.  T. 

DlSCHAROB  or  JUROE  BT  COTIBT. 

Code  1887,  S  3156,  provides  that  no  Irrer 
nlari^  in  drawing,  Bummoaliig,  retontlDS,  oi 
impaneling  of  jurors  shall  be  sufficient  to  set 
aside  a  verdict,  unless  the  party  objecting  was 
injured  by  snch  irregiilanty.  Section  3152 
l^ves  the  court  antbodty  to  dlBchazBe  pnsuu 
lummoned  as  Jurors.  HM,  that  there  was  no 
HQcb  irresralantT  for  a  jadge  in  trial  court,  in 
the  exercise  of  his  discreaon,  and  for  canse 
shown,  to  reject  a  man  drawn  as  a  Juror. 

Error  to  circuit  coort,  Loudoun  connty. 

Action  by  Hylton,  Dalton  &  Co.  against 
Bureb  &  Co.  Judgineot  for  plalntlBa.  De- 
fendants bring  prror.  Affirmed. 

AlexanderA  Te/)b«. for plalutlffs In  error. 
Lee  tfi  Jttnoeyf  for  defendants  in  error, 

Faitntlebot,  J.  The  petition  of  E.  F. 
Burch  &  Co.  repreQeuts  tbat  on  tbe  28tb 
day  of  February.  1889,  a  suit  was  Insti- 
tnted  In  the  circuit  court  of  Londouu 
county,  on  tbe  common-law  side  thereof, 
by  Hylton,  Dalton  A  Co.,  against  tbe  said 
petltlonera,  E.  F.  Burcb  A  CO.,  wherein 
such  proceedings  were  bad  tbat  a  final 
Judgment  In  tbe  said  cauvie  was  rendered 
against  the  said  E.  F.  Burch  &  Co., defend- 
ants, in  tbe  said  cause,  on  the  SOth  day  ol 
April,  1890,  upon  tht;  verdict  of  tbe  Jury, 
aa  follows:  "We,  the  Jury,  find  for  the 
plaintiffs  the  IsRues  joined ;  and  we  further 
find  for  them  tbe  sum  of  thirteen  hundred 
and  twenty4oar  dollars  and  twenty-nine 
cents,  with  Interest  tbereon  from  Nov<»m* 
ber  10, 1888,  nntll  paid,  the  debt  in  tbe  dec- 
laration mentioned  subject  to  a  credit  ot 
f 107.29,  as  ot  this  date, 'etc.  Thereupon 
the  said  defendants  moved  the  court  to 
set  aside  the  said  verdict,  and  grant  to 
them  a  new  trial,  on  the  ground  tbat  tbe 
said  verdict  was  contrary  to  tbe  law  and 
tbe  evidence,  and  was  not  eustalned  by 
tbe  evidence,  and  was  contrary  to  tbs 
w^ghtot  the  evidence;  which  said  motion 
the  court  overruled,  and  entered  tbe  Judg- 
ment complained  of  upon  the  verdict.  It 
was  proved  that  Hylton,  Daltou  ft  Co. 
were  the  owners.  In  Carroll  county,  of  208 
bead  of  cattle,  which  tb^  agreed  to  sell 
to  one  Jamea  Wilkinson  for  tbe  sum  ot 
96,334,29,  to  be  delivered  on  tbe  <^ara  at 
Obristlansburg,  at  that  sum;  but  tbert 
was  a  conflict  ot  evidence  an  to  whetbei 
tbe  said  cattlewere  sold  to  said  Wilkinson 
for  himself,  or  as  agent  for  E.  F.  Burcb  A 
Co.,  for  whom  he  bad  been  In  tbe  habit  oi 
purchasing  cattle.  The  said  cattle  were 
not  paid  lor,  as  agreed,  upon  their  arrival 
at  Cbrlstlansborg,  and  they  were  shipped 
on  the  Noriolk  ft  Western  Railroad,  In  the 
name  of  Hylton,  Daltou  &  Co.,  to  them- 
selves at  Berry  vtlle,  in  Clarke  county ,.Va., 
and  two  of  the  said  firm  ot  Hylton,  Dal- 
ton ft  Co.,  vli.,  Hylton  and  Webb,  went  Id 
tbe  cars  wltb  tbe  said  eattte  to  Berry  ville, 
where  tbey  found  E.  B.  Harrison,  one  ot 
the  firm  of  Burcb  ft  Co. ;  that  some  con- 
versation took  place  betwf>en  said  Harrl. 
son  and  said  Hylton  In  regard  to  tbe  cat- 
tle having  been  purchased  by  Wilkinson  as 
the  agent  ot  Burcb  ft  Co.,ln  wbleb  conver- 
sation Hylton  atated  tbat  Wllklnaon  bad 
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repmeDted  that  he  was  parchaatng  the 
cattle  lor  tbem,  whereapon  Wllklnaon  was 
called,  and  In  bis  preseora,  and  In  Harri- 
son's presence,  Hyltou  made  tbe  statement 
he  had  made  to  HarrlsOD*  that  Wilkinson 
bad  represented  tbat  be  was  pnrchasing 
tbe  cattle  for  Burch  &  Co. ;  and  tbat  WU- 
klosun  did  not  deny  Hylton'a  statement. 
There  was  evidence  on  the  part  of  the 
plalntltfs  to  prove  that  E.  B.  Harrison,  be- 
fore tbe  delivery  of  tbe  cattle  to  blm  by 
Hylton,  Dalton  &  Co.,  promised  tbe  plaln- 
tlllB  to  pay  to  tbem  tbe  prlne  due  for  them 
at  CbrlstlaOBburs*,  tIi.,  f5,824.29,  within 
10  days ;  but  there  was  a  conflict  of  evi- 
dence as  to  tbe  time  when  the  said  pay- 
ment was  to  be  made.  There  was  evi- 
dence to  prove  tbat  Harrison  told  Hylton 
tbat  he  coald  so  home;  bat  If  he  woald 
leave  bis  partner,  Webb,  be  (Harrison) 
woald  pay  Webb  fur  tbe  cattle  in  10  days; 
hot  as  to  this  there  was  a  conflict  of  evi* 
dence.  Itwaa  proved  aa  a  fact  that  Hyl- 
ton, of  tbe  firm  of  tbe  plalntlEts,  did  go 
home,  and  that  his  partner,  Webb,  did  re- 
main, and  tbat,  on  the  16tb  day  of  Oc- 
tober, 1888,  C.  B.  Harrison  wrote,  signed, 
and  delivered  to  said  Webb  a  paper  as  fol- 
lows: "Beceivedot  Hylton,  Dalton  &  Co. 
90S  bead  of  cattle  bought  by  .Ins.  H.  Wil- 
kinson at  $6,824.39, to  be  sold  by  ns,  Burch 
A  Co.  As  soon  as  they  are  sold,  draft  to 
be  forwarded  to  Jas.  H.  Wilkinson,  and 
the  amonnt  named  above  tbe  purchase  to 
be  paid  over  to  Hylton,  Dalton  A  Co. 
BOBca  &  Co.  Oct.  16tb,  1888. "  There  was 
evidence  to  prove  that  E.  B.  Harrison 
asked  permJsBlon  of  Hylton— of  theplaln- 
tlltit— to  move  tbe  cattle  to  Bound  HIU,  In 
liOndonn  eoanty,  as  tbe  pasturage  was 
battBr.  wtaleb  permission  he  gave;  bat  as 
to  this  point  there  was  a  conflict  of  evl- 
dmiee.  It  was  proved,  and  certlfled  as  a 
tact,  tbat  Webb,  tbe  Junior  member  of  tbe 
plaintiff  firm,  after  receiving  the  aforesaid 
receipt  of  tbe  18th  of  October,  1888,  re- 
turned to  Carroll  county,  and  exhibited  It 
to  hia  partuers,  who  were  dlssatlsflwl  wttb 
It,  expecting  fully  the  mbney  from  Burcb 
ft  Co.,  and  that  the  other  two  members  of 
tbeflrm  Immedlatdy  visited  Leeuburg.aud 
on  tbe  19tb  of  October  bad  an  Interview 
with  E.  F.  Bnrch  and  E.  B.  Harrison,  of 
tbe  arm  of  E.  F.  Burch  &  Co.,  whlcb  re- 
sulted In  an  Interview  between  tbe  said  B. 
B.  Harrison,  of  tbe  said  firm  nt  Burcb  A 
Co..  and  Hylton  and  Dalton.  of  tbe  firm  of 
tbe  plalntlOa.  at  night  of  that  day.  In  tbe 
office  of  John  H.  Alexander,  attorney  at 
law,  at  which  Interview  It  was  agreed,  by 
defendunts,  by  E.  B.  Harrison,  of  their 
Arm.  to  pay  to  tbe  plalntltfs  $4,000,  and 
to  glTB  a  note  of  Bnrch  ft  Co.,  payable  to 
tbe  said  plalntltla  In  30  days,  for  the  bal- 
ance of  the  $5,824.29,  with  the  lUdorse- 
ment  thereon  that  It  was  not  to  be  paid 
until  theplalntISs  presented  an  orderfrom 
Wilkinson  on  the  defendants  for  $5,324.29. 
And  on  tbe  next  day,  October  20th.  E.  F. 
Burcb  ft  Co.  gave  to  plaintiffs  the  check  ol 
the  firm  of  E.  F.  Barcb  ft  Co.  for  $4,000, 
and  also  signed  and  delivered  to  them  the 
foUowlng  note,  vis.:  "Oct.  SOtb.  1888. 
(1,821,20.)  Twenty  days  after  date,  we 
promise  to  pay  to  Hylton,  palton  ft  Co., 
or  order,  thirteen  hundred  twenty-four  29- 
100  dollan,  for  value  reeelTed;  homestead 


exemption  waived.  B.  P.  Burch  ft  Co.,"— 
on  which  was  indorsed:  This  note  is  not 
to  be  paid  until  the  obllRee  deliver  to  said 
B.  F.  Burcb  ft  Co.  James  Wilkinson's  or- 
der on  tbem  In  favor  of  snld  Hyltoa>pal- 
ton  ft  Co.,  for  tbe  sum  of  $5,324.29.  htl- 
TOK,  Dalton  ft  Co.  Oct.  20th,  1888.*  It 
was  proved  tbat  In  November.  1888,  the 

glaintlffs,  by  their  attorney,  Henry 
[eaton.  presented  to  tbe  defendants  the 
following  order:  "Mr.  E.  Burcb  ft  Co.: 
You  will  settle  with  Hylton,  Dalton  ft  Co. 
In  place  of  me  for  the  cattle  this  Nov.20tb, 
1888.  Jab.  Wil.einbon»"— «nd  demanded 
of  the  Bald  Bureb  ft  Co.  payment  of  tb^r 
said  note  for  $1,834.29,  according  to  Ita 
terms,  which  payment  they  refused  to 
make,  but  offered  to  settle  with  the  plain- 
tiffs upon  the  terras  they  were  to  have  set- 
tled, as  they  alleged,  with  Wilkinson,  under 
their  alleged  agreement  with  blm  to  sell 
the  cattle  upon  a  commission.  It  was 
proved  that  In  'January,  1880,  the  plain- 
tiffs, by  their  attorney,  Henry  Heaton.  pre- 
sented to  the  defendants  another  order, 
(being  tbe  order  written  by  John  H.  Alex- 
ander, attorney  for  Burch  ft  Co..  at  tbe 
time  tbe  note  of  the  20th  of  October  was 
executed,  and  delivered  In  his  office,  lor 
$1 ,924.20,  with  tbe  said  Indorsemen  t  thereon 
to  provide  against  the  possibility  that 
Wilkinson  might  have  made  some  pay- 
ments to  Hylton,  Dalton  ft  Co.,)  which 
said  order  was  signed  and  handed  to  plain- 
tiffs, tbat  they  niigbt  obtain  tbe  signature 
thereto  of  said  Wilkinson,  which  said 
other  order,  written  and  delivered  as 
aforesaid,  was  signed  by  said  Wilkinson, 
as  follows:  "Messrs.  E.  F.  Burch  ft  Co. 
will  pay  to  tbe  order  of  Hylton.  Dalton  ft 
Co.  five  thousand  three  bnndred  twenty- 
tour  and  29-100  dollars,  and  charge  to  ac- 
count of  Jab.  Wilkinson.  Witness:  D. 
W,  BoLBK.  John  Gueen."  Bui  the  said 
defendants  Bnrch  ft  Co.,  refused  to  pay  to 
the  plaintiffs,  or  to  their  said  attorney, 
the  said  sum  of  $1,824.39  named  In  tbe 
Bald  note  of  October  20, 188B.  At  the  time 
tbe  said  Wilkinson  signed  the  aforesaid 
order  on  Bnrch  ft  Co.  to  pay  to  the  plain- 
tiffs the  $3,824.29.  aud  In  order  to  obtain 
bis  signature,  tbey  agreed  to  execute,  aud 
did  execute,  the  following  paper:  "James 
Wilkinson  has  this  day  signed  an  order 
directing  E.  F.  Burch  ft  Co.  to  pay  us 
$6,824.29.  which  sum  E.  F.  Burcb  ft  Co. 
owes  tor  a  lot  of  cattle  which  we  sold  to 
Wilkinson,  and  which  he  turned  over  to 
said  Burcb  ft  Co.  In  consideration  ot  said 
order,  we  hereby  release  said  Wilkinson 
from  all  obligations  ot  every  sort  in  tbe 
cattle  transaction,  and  we  agree  to  look 
solely  to  said  Burcb  ft  Co.  tor  our  pay ; 
and  we  are  to  take  the  place  ot  said  Wil- 
kinson In  tbe  transaction  with  said  Burch 
ft  Co.  in  regard  to  the  cattle,  and  tbe  iiyat- 
ter  shall  stand  as  If  the  said  Burch  ft  Co. 
had  dealt  with  us,  and  not  with  said  Wil- 
klnsoD.  Witness  tbe  foUowinfl:  signatures 
aud  seals  this  Jan.  Ist,  1889:  Hylton. 
Dalton  ft  Co.  TaouAs  Dalton.  [Seal.] 
J.  M.  HxLTON.  [Seal.]  Witness:  D.  H. 
BoLBN.-  JohmQbbbn.  Thls  1b  atruBcopy. 
Jas.  Wilkinson.*  It  was  proved  that 
Wilkinson  had  neverpald  tbe  plalntllts  fur 
thftlr  cattle,  or  any  part  of  the  purchase 
price;  and  thvn  waa  evidence  that.  In  the 
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iDterriow  In  the  office  of  John  H.  Alex- 
ADder,  the  d^endanC  E.B.  Harrlaon,  In  re- 
aponse  to  a  qaestion  put  to  him  by  bis 
Mid  attorney,  the  said  Alexander,  whether 
be  owed  the  plaintifta  96.824.38,  admitted 
that  he  did  so,  and  that  Alexander  told 
him  to  pay  It;  that  he  made  some  dlffl- 
cntty,  becanse  be  said  Wilkinson  might 
have  paid  the  plaintiffs  something,  and 
thereapon,  at  Alexander's  SGggestlon,  the 
matter  was  arranged  by  the  note  and  the 
Indorsement  bcilng  agreed  apon.  This  ad- 
mission was  denied  by  E.  B.  Harrison, 
and  the  court  certifies  a  conflict  of  evi- 
dence on  this  point. 

Tbe  rerdictof  the  Jury  solves  every  point 
ol  conflict  In  the  evldeuce  Inlavurnf  the 
rerdlct,  and  tbis  court,  upon  review,  must 
consider  that  Burch  &  Co.,  by  £.  B.  Harrl- 
■on.  ol  their  firm,  did  agree  to  take  the 
eatUe  and  pay  tor  them  In  10  days;  did 
ask  and  obtain  permlftalon  from  Hylton, 
Dalton  ft  Co.  the  owners-of  tbe  cattle,  to 
take  them  to  Round  Hill;  did  admit  that 
he,  lor  his  said  firm,  did  oweto  Hyltou, 
Dalton  ft  Co.  9o.324.29.  for  the  cattle;  that 
Burch  ft  Co.,  after  the  f4,000  had  been 

f>ald.  and  tbe  note  given,  October  20, 1888, 
or91,8S4.89,dldask  for  and  obtain  posses- 
sion and  ownersblpof  tbe  cattle;  that  the 
agreed  price,  95,824.29,  was  dne  from  Burch 
ft  Co.  to  the  plaintiffs  fur  the  cuttle  wblch 
they  had  agreed  to  sell  to  Wilkinson,  but 
for  wblch  be  had  failed  to  pay,  and  which 
be**turaed  ovwto  Burch  ftCo.,"to  whom 
they  were  delivered  by  their  owners,  the 
plaintiffs;  and  that  tbey  did  explicitly 
agree  and  stipulate  In  writing,  that  tbey 
would  pay,  20  days  after  date  of  October 
SO,  1888,  to  Hylton,  Dalton  &  Co.,  the  said 
balance  of  thepnrchase  price  for  the.cattle. 
npnn  the  condition  that  they  should  be 
so  ordered  to  pay  by  Wllklniion.  The  rec- 
ord shows  that  tbe  condition  was  fulfilled 
by  Hylton,  Dalton  *  Co.,  and  we  are  of 
opinion  that  theverdictol  the  Jury  is  right 
and  Just,  and  that  the  circuit  court  did 
not  err  In  overruling  the  motion  to  set  It 
aside  and  to  grant  a  new  trial.  It  is  an 
established  rule  tbat  where,  as  in  this  case, 
the  evidence  la  -conflicting,  tbe  verdict  of 
the  Jory  and  the  Judgment  of  the  court 
tbereon  will  not  be  dlstnrbed.  Shanks  v. 
Fen  wick,  i  Unnf.  478;  Chaney  v.  Saun- 
ders, 8  Mnnf.  61.  And  even  if  the  evidence 
and  tbetarta  certified  left  tbe  verdict  donbt- 
fnl.  (which  it  does  not,)  It  should  not  be 
dl8tnrl>ed  unless  It  was  clearly  wrong. 
Jackson  v.  Henderson,  8  Leigh,  198;  Mays 
T.  Calllson,  8  Leigh,  280;  Htll  v.  Com.,  S 
Qrat.  694;  Blair  r.  Wilson.  38  Qrat.  166. 

It  is  assigned  as  error  that  Henry  C. 
Bellman  was  Improperly  excluded  from  the 

Inry,  and  another  person  substituted  In 
ila  place,  to  tbe  Injury  ol  the  defendants 
In  tbe  court  below.  It  Is  not  complained, 
nor*does  It  appear,  that  there  was  not  a 
lair  and  Impartial  Jury,  or  that  there  was 
any  irregularity  in  thesummonlngand  im- 
paneling of  the  jory,  and  no  objection  was 
made  b^ore  tbe  Jnry  wares  worn,  nor  nntU 
after  the  verdict.  Section  8166,  Code  1887. 
enacts  that  no  irregularity  In  drawing, 
snmmoDlng,  returning,  or  impaneling  Jn- 
rors]shaIl  be  safflclent  to  set  aside  a  verdict 
unless  the  party  objecting  was  Injured  by 
■Dcii  Imgiuaritj,  or  anlMs  tlia  objection 


was  made  before  swearing  the  Jury.  Rit^ 
cor.  and  not  Sellman,  waadrawnasaJarcHr* 
and  Rltlcor,  the  drawn  Juror,  was  excasad 
(or  good  reason  by  the  Judge  of  the  dr- 
cnit  eoort,  whereupon  the  sherflt,  of  bis 
own  motion,  summoned  Sellman,  but  be- 
fore Sellman  was  sworn,  or  even  called, 
be  was  objected  to  by  Henry  Heaton.  of 
counsel  for  the  plaintiffs,  who  were  stran- 
gers, on  the  ground  of  bis  coresideoee  la 
and  aroond  Leesbnis,  and  his  intimate 
personal  relations  with  tbe  defendants, 
whereupon  the  Judge  ol  the  circuit  court 
ordered  the  sberlO  to  summon  from  the 
county  a  good  man  In  Rlticor's  place,  who 
had  been  excused,  Tbe  sheriff  then  sum- 
moned W.  D.  Thompaon.a  prominent  and 
must  worthy  cltdien  ol  the  county.  In  the 
place  ol  Bitlcor,  the  drawn  Juror.  Tbe 
plaintiffs  in  error  make  no  objection  to  tbe 
excusing  of  Rltlcor,  nor  to  thefalmeas  and 
competency  ol  the  Jnror  Thompson,  bat 
only  to  the  rejection  of  their  friend.  Bell- 
man, whom  they  actually  introduced  to 
swear,  that,  bad  be  succeeded  In  getting 
on  the  Jury,  be  would  have  found  a  verdict 
tor  them.  It  was  a  wise  and  Just  exercise 
of  the  duty  and  discretion  given  to  tbe 
Jndge  to  reject  this  man,  Sellman,  as  « 
juror.  In  section  8162.  Code  1887,  which 
enacts  tbat  any  court,  when  not  Incom- 
patible with  the  proper  dispatch  of  Its 
business,  shall  have  power  to  discharge 
persons  summoned  as  Jurora  therein,  or 
to  dispense  wltb  their  attendance  on  any 
day.  The  Jury  was  the  lawful  Jadgeol  the 
conflicting  evidence.  A  valid  contract 
was  cleany  established,  whereby  Burch  ft 
Co.  bound  themselves  to  pay  to  Hylton. 
Dalton  ft  Co.  the  sum  of  $5,834.29,  subject 
to  the  credits  given,  and  the  circuit  court 
was  not  In  error  In  refusing  to  set  aside 
the  verdict  and  grant  a  new  trial  upon 
any  of  the  grounds  allied  by  the  plaln- 
tlftoin  error.  The  Judgment  complained 
of  Is  right,  and  it  Is  afilrmed. 


(•LOt.  9?) 

BBBSIO     aBOBGIA  BAILBOAD  ft  BA2VE- 

mooa 

OSnpreme  Gonrt  ct  Georgia.   Nov.  tL,  18BS.) 
Niw  Triix^Disobbtiott  or  Codbt. 
lliers  bdns  no  controlliug  question  of 
law  invdved  In  tus  case,  them  was  no  abuse 
of  discretion  by  the  tzial  Judge  In  granting  m 
first  new  trIaL 
(SrUabos  by  tfas  OoorU 

Error  from  superior  court,  Richmond 
county;  H.  C.  Bonbt.  Judge. 

Action  by  Halvlna  Reese  against  the 
Georgia  Railroad  ft  Banking  Company 
for  causing  the  death  of  her  husband. 
Verdict  for  plaintiff.  Defendant's  motion 
for  a  new  trial  was  granted,  and  plaintiff 
brings  error.  Affirmed. 

The  following  ie  the  substance  of  tbe 
official  report : 

Mrs.  Rmbs  sued  the  railroad  company 
tor  damages  tor  the  homicide  ol  her  hue- 
band,  who  had  been  a  train  hand  on  one 
of  its  trains.  She  obtained  a  verdict  for 
96.000.  and  defendant  moved  tor  a  new 
trial,  which  motion  was  granted.  To 
this  decision  she  excepts.  Tbe  grounds  ol 
tbe  motion  were  that  the  Terdiet  woe  con- 
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trarj  to  arldaiee  and  agalnat  the  welgbt 
of  evidence,  contrary  to  the  charge  df  the 
court,  and  exceeslve  In  antonnt.  Also  be- 
canse  the  coort  arred  In  nut  grantlDg  a 

nODBUlt. 

For  plaintiff,  una  McCoy  teitlfled:  He 
waa  at  detendant'a  depot  at  2  o'clock  at 
ntght.  Freight  trains,  generally  In  two 
aectlona,  were  due  there  about  that  hoar, 
and  the  paaaenger  train  Trom  Anguata  at 
S  o'clock.  There  la  a  aide  track  next  to 
the  depot,  and  the  street  croasea  It  and 
the  main  line.  On  .the  night  Reese  was 
killed  wltneea  went  to  Beese.  who  asked 
to  be  taken  np.  Reeae  was  lying  with  one 
foot  Inside  the  main  line  track.  He  waa 
moved  to  tlie  depot*  and  In  a  few  mlnntea 
died.  There  were  two  freight  tralna. 
The  ancond  aectlon  was  standing  stUI  on 
the  main  line,  and  the  flrst  section  had 
gone.  After  the  second  section  palled  oot, 
the  paaftenger  came.  Wltneaa  coald  not 
say  what  time  elapaed  between  the  ]eaT< 
lap  of  the  aecond  section  and  the  coming 
of  the  paaaeoger  train.  The  paesenger 
came  np  Inat  after  Reese  wan  moved.  All 
the  trains  came  from  the  direction  of  An- 
gnata.  The  second  train  went  on  the  main 
Hoe,  going  very  slowly.  Witness  could 
have  gotten  on  the  engine  aa  It  passed. 
He  does  not  know  what  train  ran  over 
the  body.  When  the  body  waa  loand  the 
engine  and  not  more  than  foor  cars  of 
the  aecond  aectlon  had  paaaed  the  body, 
and  the  body  waa  about  75  feet  from  the 
eroaalog.  Wituesacoold  not  say  whether 
he  heard  the  whistle  o^  bell;  he  made  no 
note  of  It.  Thn'awltch  was  closed  when 
the  aecond  freight  went  paut.  Reese'alegs 
were  maafaed  all  to  plecea;  one  arm  and 
Ilia  month  and  teeth  were  maahed.  Saw 
no  train  hand  or  employe  du  anything 
for  him.  Another  wltoesa  for  plaintiff 
teatlded:  Rerae  was  about  22  years  old. 
At  the  depot  at  Madison  there  are  two 
Ilnea,  the  main  line  and  aide  track.  The 

Jinbllc  crossing  is  probably  60  or  60  feet 
rom  the  Atlanta  end  of  the  depot.  The 
aid*  track  la  next  to  the  depot.  Reeae 
was  In  good  health.  Flalntin*a  eonoael 
Introduced  a  statement,  furnished  by  de- 
fendant, showing  that  Beeae  waa  em- 
ployed by  defendant  at  the  rate  of  f37.50 
per  month;  not  reg'Ularly,  but  was  an 
"extra.*  Plaintiff  also  proved  her  mar- 
riage to  Beeae,  and  Introduced  the  tablea 
In  70  Ga.  Appendix,  p.  848  et  aeq. 

For  defendant  the  report  of  the  con- 
dnctcr  in  charge  of  train  IS,  third  section, 
at  the  time  In  question,  was  introduced. 
It  stated:  "I  was  notified,  on  my  arrival 
at  Madlao3,that  a  man  had  been  rbnover 
by  train,  and  on  examination  I  fonnd  It 
to  be  Reese.— a  train  band  who  left  Aa< 
guata  on  second  section  of  18  ached  ale.  I 
asked  Reese  bow  he  got  hart,  and  he  said 
In  trying  to  gat  on  the  cab  It  knocked  him 
down  and  ranoverhlm.  Procured  asuist- 
anceaaaoonaa  I  could,  and  moved  him 
from  near  the  track  where  he  was  lying," 
ete.  A  wltneaa  teatlfled:  "Abont  halt 
past  2  o'clock  fonnd  Beese  lying  between 
l>o**  cars  on  the  side  track  and  a  freight 
train  on  the  main  line,  with  bis  head  in 
the  lap  of  a  train  Iiaad.  Reeae  was  horri- 
bly mangled,  and  calling  for  a  doctor. 
About  10  aibiutas  attar  I  got  tbara  tbe 


train  moved  off,  and  Reeae  waaMt  alone 

with  wltneaa,  and  In  bis  charge.  I  asked 
Reese  how  he  was  hurt,  and  he  answered 
that  he  attempted  to  get  on  the  moving 
cab  of  his  train,  lost  his  hold,  and  the 
car  and  train  ran  over  him.  Reese  waa 
moved  to  the  depot,  where  be  died  In 
about  10  minutes  ^terward.  Tba  passen- 
ger train  came  in  luat  aa  McCoy  and  I 
commenced  to  move  him.  Before  X  was 
sent  tor  to  go  to  the  depot,  beard  train 
coming  in  blow  whistle.  Heard  no  bella 
ring,  bat  do  not  mean  to  say  that  none 
were  mug.  Reese  was  about  76  feet  from 
the  street  croasing  towards  Aagueta.  and 
bis  appearance  Indlcatsd  that  be  bad  t>een 
run  over  by  several  cars."  The  engineer  ol 
the  third  section  ot  the  train  in  question 
testified:  "Reese waarunoverat  Madison, 
right  near  the  depot,  between  two  and 
three  o'clock  In  tbe  morning.  When  we 
pvlled  ODt  I  was  keeping  a  lookout  on  tbe 
right-hand  aide  of  the  track.  Did  not  see 
plaintiff  nn  tbe  track.  My  fireman  told 
me  to  look  oot;  that  be  thought  we  bad 
ran  overaomebody,  and  X  stopped  as  vton 
aa  I  could.  My  engine  crossed  the  cross- 
ing. Will  not  be  positive  about  any  of  the 
freight  cars  having  orosaed.  Reese  waa 
on  tbe  south  side  of  tht;  crossing.  I  had 
gone  bat  a  abort  diatance  from  where  I 
bad  been  standing  when  I  struck  bim; 
would  notseyonenondred  andflfty  yards. 
I  stippcMe  an  engine  and  tender  are  thirty- 
five  feet  long.  It  la  all  of  tbemen'a  duty 
to  look  around  tbe  train.    It  is  thetr 

f>ractlRe  toget  upon  thecar  after  It  starts, 
( they  are  on  the  ground  whnn  It  starts. 
Do  not  know  otany  role  thatroenmust  not 
attempt  togeton  tbecara  afterthey  atart. 
There  was  a  aectlon  ahead  ot  me.  I  do 
not  know  bow  long  It  had  been  standing 
there  wban  It  started,  but  suppose  some 
seven  or  eight  minutes.  I  did  not  hear 
any  signal  to  start.  When  they  halloo. 
'All  aboard r  they  all  get  on,  every  man 
to  hia  post.  When  latarted  I  gaveno  sig- 
nal bat  what  te  required  of  ua;  that  is,  to 
ring  the  bell.  Cannot  say  positively  I  ran 
one  hundred  and  fifty  yards  before  I  bit 
Reese,  who  was  on  the  left  side  of  my 
engine.  I  was  watching  thaaeRtion  ahead 
of  me,  to  see  that  they  did  not  stop,  aa 
they  had  not  polled  off  more  than  one 
hundred  and  fifty  yards  before  I  started. 
I  waagolng  to  atop  at  the  aide  track,  bav* 
log  some  cars  to  leave  there.  My  train 
stood  on  the  main  line,  and  so  did  the  sec- 
ond aectlon.  So  fnr  as  1  know,  Reese  was 
on  the  second  section,  and  we  were  wait- 
ing for  It  to  leave.  It  was  our  Intention 
togoweat  of  the  switch,  and  leave  our 
cars,  and,  under  these  circumstances,  we 
did  not  get  up  much  headway.  From  tba 
switch  to  the  depot  waa  about  onehon- 
dred  and  fifty  yarda,  which  was  aa  tar  as 
we  were  going.  We  passed  tbe  depot  at 
not  more  than  foor  or  five  mllea  an  hoar. 
From  my  side  of  the  engine  I  coald  not 
see  an  object  on  the  ground  on  the  left 
side  on  a  straight  track  at  night.  If  it 
had  been  on  a  curve  I  could  have  aeen  it, 
I  had  run  over  the  man  belorn  I  tried  to 
stop,  and  stopped  as  soon  as  possible.* 
The  person  who  waa  fireman  on  the  third 
section  testified:  ** I  was  on  the  left-hand 
de  of  Uw  engine,  and  saw  Reeas  a  short 
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distance --aeTera]  jards— Id  fruot  of  the 
engine,  lying  'sorter 'on  bis  back,  with  his 
legs  across  the  track.  I  took  him  to  be  a 
shadow  from  the  lamp  tbat  etands  there. 
Everything  was  done,  tbat  could  be  done 
to  stop  the  train.  It  is  the  custom  for 
train  bands  toget  on  after  we  start  It  they 
are  on  the  ground.  We  never  stand  stlU 
and  wait  for  tbem,  bnt  we  never  leave  a 
station  fast,  as  we  cannot  get  a  freight 
started  very  quickly.  I  went  back  to  see 
wbo  was  killed,  and  found  Reese  four  or 
Ave  car  lengths  back  under  the  train. 
Asked  him  how  he  happened  to  get  hurt, 
and  he  said  he  went  to  gut  on  hie  train, 
and  tell  off,  and  the  trucks  ran  over  him  ; 
that  be  bad  fallen  In  trying  to  get  on.  I 
asked  blm  if  we  had  run  over  him,'  and  be 
said  It  looked  like  It.  He  did  not  say  It 
was  going  BO  damn  fast  be  could  not  get 
on,  nor  unythlng  like  that.  When  I  first 
saw  him  he  was  lying  on  his  back  on  the 
side  of  the  track,  with  bis  legs  on  tfie 
Inside  of  the  rail.  When  I  went  back  to 
blm  be  was  wadded  up  Into  a  knot." 

J,  R.  Xrfimar,  for  plaintiff  in  error.  J.  B. 
Camming* and  Brjsat  Cifmmteg-,fordtfend- 
ant  In  error. 

Pbb  Curiam.  Jadgitoent  affirmed. 


(90  Oa.  M 

HAMIL  V.  OOX. 
(Sgpreme  Oout  of  GeorglL   Aog.  1,  1892.) 

iMPODHIMim  BtOOK— RiOHT  tO  DAMAQBS  AKS  Bx- 

PBKSB8. 

One  who  takes  op  and  Imponnda  live 
stock  nnder  aectiou  1451  of  the  Code,  and  on 

Sving  notice  to  the  owner  makes  a  claim  for 
images,  bnt  none  fx  expenaet,  and  who  re- 
fuses to  lurrender  pomession  to  the  owner  flole- 
br  because  he  dedlnes  to  par  the  claim  made 
for  damages,  and  thereafter  sait  ia  brought  for 
the  damages.  In  which  the  plaiotifC  fails  to  le- 
cover  anTthing,  he  is  not  entitled  to  any  com- 
pensation for  keying  the  stock  pending  uie  suit 
for  damages.  Tne  sniierior  court  erred  in  not 
snstalning  the  cerUoraii,  and  the  judgment  Is 
reTersed,  with  direction  that  the  eertiorari  be 
guBtalned,  and  a  final  judgment  rendered  ia  fa- 
Tor  of  the  plaintiff  in  certiorari. 
(SylhOjiu  bj  the  Ooort.) 

Error  from  superior  court,  Pike  county ; 
J.  S.  BoYNTON,  Judge. 

An  action  having  been  brought  by  R.  C. 
Cox  against  J.  W.Hamll  in  a  magistrate's 
court  for  keeping  hogs  taken  up  and  im- 
pounded by  her,  and  a  verdict  rendered  for 
plaintiff,  defendant  filed  a  petition  tor  a 
writ  of  cer£/ora/i.  From  a  Judgment  dis- 
missing the  writ,  petitioner  brings  error. 
Beversed. 

The  following  Is  the  official  report : 

There  was  a  verdict  against  Hamil  In  a 
magistrate's  court,  and  Haml]  took  the 
cause  by  wrtior&ii  to  the  superior  court. 
Some  time  In  1888  Mrs.  Cox  sued  Hamll 
for  damages  sustained  in  her  goobers 
from  defendant's  hoga,  which  were  Im- 
pounded. The  hogs  were  still  kept  In  pos- 
session of  the  plaintiff,  and  the  case  was 
continued  for  various  reasons  until  1889, 
when  plaintiff  sued  defendant  (or  keeping 
the  hogs  1S4  days,  to  which  salt  a  ploa 
was  filed.  Tbeparties  consented  toletthe 
eaaea  go  to  a  lury.  A  Jury  having  been 
■trlckeo,  defendant  objected  to  both  cases 


being  tried  together,  and  a  verdict  waa 
given  for  defendant  In  the  snit  for  dam- 
ages. The  other  suit  (tbat  now  in  ques- 
tion) came  on  for  trial,  and  plaintiff's  at- 
torney moved  to  amend  the  acconnt  sued 
upon  by  charging  five  instead  of  four 
cents  per  day  for  keeping  the  hogs,  and 
to  show  that  the  bon  were  impoDuded 
nnder  the  stoek  law.  To  this  amendment 
defendant  objected,  for  the  reason  tbat 
the  suit  was  bronght  nndur  the  general 
law,  and  there  was  po  right  to  amend  so 
as  to  make  It  conform  to  the  provisions 
of  sections  1449  and  1450  of  the  Code.  The 
summons  was  to  appear  to  answer  the 
complaint  of  Mrs.  Cox  on  acconnt,«nd  the 
account  attached  to  the  snmnions  was 
"to  keeping  two  bogs  164  days  each, 
91^1.12.  **  The  amendment  was  allowed, 
which  ruling  was  alleged  to  be  error  In 
the  petition  for  eerttorarl.  The  defendant 
moved  that  the  case  be  stricken  or  dis- 
missed, on  the  ground  that  be  bad  only  14 
days^  notice.  The  answer  of  the  magis- 
trate states  that  It  was  agreed  that  this 
matter  be  left  to  the  Jury,  and  the  answer 
in  this  particular  was  not  corrected  by 
the  agreed  statement  referred  tu.  The 
petition  tor  certiorari  alleged  tbat  the 
motion  to  dismiss  was  because  the  sum- 
mons was  dated  only  14  days  before  court, 
and  the  court  declined  to  entertain  the 
motion,  saying  he  would  leave  it  to  the 
Jnry,  and  that  the  verdict  should  be  set 
aside  because  the  sumroohs  was  dated 
only  14  days  before  coi^rt.  Evidence  was 
offered  to  show  what  damages  had  been 
done  by  the  bogs,  which,  evidence  was  re- 
jected, the  question  of  damages  buvlng 
already  been  passed  upon  by  a  Jury.  One 
of  the  allegations  of  error  in  the  petition 
tor  eerttoraii  was  that  the  verdict  should' 
be  set  aside  because  a  Jury  bad  already 
found  that  plaintiff  bad  sustained  no  dam- 
age, and  she  had  no  right  lo  Impound  the 
hugs.  Another  ground  of  error  was  be- 
vauae  one  Walker  was  not  a  competent 
Juror,  and  should  not  have  been  forced 
upon  defendant.  As  to  this  Kround  th« 
answer  ot  the  magistrate  (upon  this 
point  not  corrected)  stated  tbat  Walker 
was  on  the  list,  but  did  not  sit  on  the 
case,  as  be  was  stricken,  and  was  sum- 
moned as  atalesman.  Another  allegation 
ot  error  was  that  the  verdict  should  have 
been  set  aside  because  defendant  was  not 
allowed  to  replevy  the  hogs  when  he  and 
plaintiff  could  not  agree  upon  the  amount 
ot  damages,  as  provided  for  by  statute: 
and.  If  plaintiff  kept  them  after  bond  and 
security  were  provided  tor,  she  bad  no 
right  to  recover  tor  feeding  them.  There 
was  evidence  that  the  account  was  cor- 
rect; that  the  hogs  were  taken  np  on 
plaintiff's  premises;  that  she  kept  them 
the  number  of  days  stated  In  the  account; 
that  her  husband  sent  word  to  defendant 
by  Carmichael  to  come  and  get  them  with- 
out bona ;  that  plaintiff's  son  was  sent  to 
tell  defendant  about  it  the  day  the  hogs 
were  taken  up,  and  was  told  to  tell  defend- 
ant to  come  and  pay  the  damages  and 
get  the  bogs,  which  the  son  did  tell  defend- 
ant. For  the  defendant  there  was  testi- 
mony that  plalntlll's  son  told  blm  tbat 
the  bogs  were  taken  np,  bnt  said  nothing 
about  damages  or  pay;  that  i^aintitr  did 
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not  tell  Carmlcbael  to  tell  defendant  that 
be  could  set  hie  hoxs  wltbont  bond,  bat 
told  him  to  tell  defendant  he  could  get 
them  by  paying  damafcea;  that  defendant 
nerar  did  receive  word  tiiat  be  could  get 
the  boga  witbont  bund,  but  defendant 
went  tor  the  bogii>  propoeed  to  pay  vbat< 
ever  damagea  certain  disinterested  parties 
would  aay  bad  been  done,  which  plaintiff 
declined,  and  then  defendant  propoeed  to 
replevy  the  hogs,  and  give  bond  and  eeco- 
ilty,  which  plaintiff  refneed  to  allow,  etc. 

B.  F.  Dupree,  for  plali^tlft  In  error.  J.  S. 
Pops;  tor  defendant  la  error. 


Fn  Cdeiah. 
diraetlon. 


Judgment  revenedi  with 


(H,  Oa.  Z4) 

N ABHYIIiliBl,  O.  &  ST.  Ii.  BT.  CO.  v. 
IIDWARDS. 

VAvntM  Court  of  Georgia.   Oct  12,  1892.) 

Lbasb  or  RuLKOAD  CoMrAHT  —  OuATioir  or 

GOBFDKATIOir  — liUBILITT  TOK  TOHT*— BonOIT 
— AlUtHDlCBHT  or  DaOLAKATlOM. 

1.  The  act  of  November  12. 1SS9,  providlof 
for  the  lease  of  the  Western  &  Atlantic  Sail- 
toad,  declares  that  "the  penonB,  aseociatioDS, 
OT  corpontionB  accepted  aa  lessees  under  this 
act;  if  not  already  a  corporation  created  coder 
the  laws  of  Geoi^ia,  shall,  from  the  time  of 
such  aec^tance,  and  until  after  the  final  ad- 
justment of  all  matters  springing  ont  of  this 
leaae  contract,  become  a  b<>dy  politic  and  coiro^- 
Tate  under  the  laws  of  this  state,  under  the 
name  and  style  of  the  Western  and  Atlantic 
Railroad  Company,  which  body  corporate  shall 
be  operated  only  from  the  time  of  their  taking 
poBseasion  of  said  road  as  lessees;  and  it  shall 
have  the  itower  to  sue  and  be  sued  on  all  con- 
tracts made  by  said  company,  in  any  county 
through  which  the  road  runs,  after  the  execu- 
tion <a  eaid  lease,  or  far  any  canae  of  action 
wbich  may  accrue  to  said  company,  snd  to 
which  It  may  become  liable."  When,  therefore, 
the  NashvlQe,  Chattanooga  &  St  Loois  Rail- 
way Company  became  the  lessee  onder  this  act, 
a  new  coiporation  nnder  the  laws  of'  Georgia 
was  created,  under  the  name  and  style  of  the 
Western  &  Atlantic  Railroad  Company;  and 
for  any  tort  committed  in  the  operation  of  Its 
railroad  that  corporation,  and  not  the  Nash- 
Tllle,  Chattanoosa  &  St.  Louis  Railway  Com- 
pact ia  liable.  In  snch  case  section  3407  ct  the 
Oode  does  not  apply,  and  an  action  against  the 
NashTilIe,  C^ttano<Mca  &  St  Louis  Railway 
fox  the  tort  is  not  maintainable,  though  the  dec- 
laration alle^  that  "the  defendant  operates 
aa  lessee  the  Western  &  Atlantic  Railroad,"  the 
act  reqairiog  that  the  Western  &  Atlantic  Ball- 
load  Cmmpany  shall  be  sued. 

2.  Where  an  action  for  a  tort  was  brought 
against  the  NashviUe,  Chattanooga  &  St  Louis 
Railway  Company,  and  the  proof  showed  that 
the  Injury  complained  of  was  by  the  Western  & 
AUantic  Railroad  Company,  the  court,  on  mo- 
tion, should  have  granted  a  nonsuit 

8.  Where  one  railroad  eorporatioa  Is  seed 
for  a  twt,  the  declaration  cannot  be  amended 
by  substituting  another  as  defendant  under  the 
guise  of  correcting  a  misnomer. 

4.  Where  the  action  was  against  the  Nash- 
ville, Chattanooga  &  St  Louis  Railway  Com- 

O;  and  the  declaration  alleged  that  ''the  de- 
ant  operates  as  lessee  the  Western  &  At- 
lantic Railroad,"  an  amendment  stating  that 
**the  tessee  of  the  Western  &  Atlantic  Railroad 
Boed  in  this  case,  and  operating  said  road  at  the 
time  of  the  injuries  to  the  plsIotiflF,  was  Icnown 
tod  styled  as  the  Western  ft  Atlantic  Bailroad 


Company,  by  virtue  of  a  public  act  of  this 
state,"  did  not  make  the  lattor  oomiMuiy  a  par- 
ty to  the  action. 

(Syllabos  hr  the  OonrtJ 

Error  from  city  court  of  Atlanta;  How- 
ABD  Van  EPFS,  Judge. 

Action  by  Robert  E.  Edwards  against 
tbe  Nashville,  Chattanooga  &  St.  Luula 
Railway  Company  and  othera  for  person- 
al injnrles.  verdict  for  plaintiff.  A  mo> 
tlon  for  a  new  trial  was  overruled,  and 
defeudanta  bring  error.  ReventHd. 

Tbe  following  la  the  anbstance  <rf  the 
official  report : 

Edwards  sued  tbe  Nashville.  Cbattanoo. 
ga  ft  St.  Louis  Railway  Company  for 
damages  from  personal  injuries,  alleging, 
among  other  thtngs,  that  defendant  oper- 
ated as  lessee  the  Western  ft  Atlantic  Rail- 
road, nod  plaintiff  was  In  Its  employment 
at  the  time  In  question  aa  engineer  on  a 
freight  tralnl  The  injury  was  alleged  to 
bare  been  caueed  by  the  giving  way  or 
swinging  back  of  an  Iron  step  to  the  cab 
of  an  engine.  The  declaration  also  al- 
leged that  a  rule  and  order  on  defendant's 
bulletin  board  required  the  engineer  to  In- 
spect and  report  all  defects  before  leaving 
we  engine  and  turning  It  over  tu  another, 
and  that  this  order  was  not  complied 
with  by  plaintiff's  predeceasor.  At  the 
close  of  the  evidence  for  plaintiff,  defend- 
ant's counsel  moved  for  a  nunsnlt,  upon  tbe 
ground  that  the  suit  should  have  been 
brought  against  the  Western  ft  Atlantic 
Railroad  Company,  thd  name  wblcb  the 
law  of  Georgia  antburisiag  the  lease  pro- 
vided it  abould  be  called  by.  Flalntlfl'a 
counael  Instated  that  tbe  nonsuit  sbonld 
not  be  granted,  because  defendant  had 
come  in  and  pleaded,  and  the  proof 
showed  that  tbe  road  was  In  tbe  control 
of  tbe  NasbvUIe,  Chattanooga  ft  St.  Louis 
Railway  Company,  etc.  Thecuurt  alio  wed 
an  amendment  to  be  made,  and  overruled 
tbp  motion.  To  the  ruling  of  the  court 
overruling  the  motion  for  nonsuit,  and  al- 
lowing tbeamendment,  defendant  excepted 
pendente  lite,  and  aa  to  It  assigns  error 
in  the  final  bill  of  exceptions.  As  to  these 
matters  complained  of,  tbe  court  below 
certified:  "The  state  owned  a  railroad, 
and  she  rented  It  for  a  term  of  years  under 
a  written  lease  to  the  Nashville,  Chatta- 
nooga ft  St.  Louis  Railway  Company,  be- 
ing a  foreign  corporation.  That  compa- 
ny, by  virtue  of  the  act,  became  thu  land- 
lord. Under  that  act  tbiu  landlord  bad  a 
reeldence.  as  such,  in  every  county  In  this 
state  through  which  the  Western  &  At- 
lantic Railroad  runs.  The  real  landlord 
baa  been  served  in  this  case.  Tbe  service 
la  apon  the  Naabvllle,  Cbattanooga  ft  St. 
Louis  Railroad,  but  tbe  plaintiff's  nomen- 
clature Is  at  fault.  He  has  sued  and 
served  the  right  landlord,  but  he  has  nut 
called  him  by  bis  right  name.  The  right 
landlord  has  come  and  pleaded.  This  de- 
fect, therefore,  In  the  mere  name  of  the 
defendant,  which  appears  on  the  face  of 
tbe  record,  la  an  amendable  defect.  I 
therefore  anggeat  that.  If  tbe  plnintm  will 
amend  hla  declaration  so  as  to  make  It 
conform  to  the  terms  of  the  statute,  and 
assign  to  the  defendant  sued  the  nameand 
style  which,  as  lessee  uf  tbe  Western  ft 
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Allan  tic  Railroad,  tt  has  by  virtue  tbe 
christening  of  a  public  atatate  of  ttaln 
atate^,  the  amendment  will  be  allowed." 
There  .was  averdiet  (or  plain  tin  tor  $6,500. 
and.  defendant's  motion  being  orerruled, 
it  excepts. 

The  motion  contained  the  grounds  that 
the  Terdict  was  eontniry  to  law.eTldence, 
etc.,  and  also  that  It  was  exceealve,  con- 
trary to  the  entire  charKe  of  the  court, 
and  to  certain  specified  portions  of  the 
ebarge.  Also,  that  tbe  court  erred  in  the 
tollowlns;  rnllnff:  Plaintiff's  connael 
asbed  plalDtlir  it  he  knew  any  rnies  that 
were  In  the  shop  on  the  8nbJect,--ordera 
on  tbe  bulletin  board, — and,  if  so,  what 
were  they.  Defcndant'a  coonsel  objected 
to  tbe  witness  statlnfc  what  ordem  were 
un  the  bulletin  board,  because  it  was  stat* 
Ing  the  contents  of  a  writing.  Tbe  court 
said.  "Let  us  see  what  is  the  nature  of  the 
strneturea  the  rules  are  pat  upon."  The 
qaeBtlon  was  then  asked  what  that  rule 
wan  oo.— bow  It  was  fixed;  and  tbe  wit- 
oeaa  replied,  "It  la  aboariS  wltb  papers 
nailed  on  it;  bulletin  board  orders;"  and 
that  they  were  tacked  on  the  board  with 
tacks.  Defendant's  coansel  insisted  upon 
his  objection  to  the  testimony,  on  tbe 
ground  that  the  rule  could  have  been 
eupied  and  brouKht  to  tbe  court,  but  the 
court  held  that  the  witness  could  answer 
the  question.  Movant  alleges  that  the 
ronrt  erred  In  this  ruling,  upon  the 
groanda:  The  beet  eridence  of  what  was 
on  the  bulletin  board  was  the  original 
order,  and  there  was  no  notice  tn  pro- 
duce such  order  served  upon  defendant, 
and  no  attempt  made  to  obtain  tbe  orlK- 
Inal  order,  as  shown  by  any  proof  sub- 
mitted; and  that  better  evidence  thtln  the 
wltneea'  recollection  was  a  copy  of  the 
order  apon  the  bulletin   board,  which 

Flalntifl  could  have  made  and  produced, 
t  waH  also  alleged  that  the  court  erred 
in  ruling  as  followB:  Plaintiff's  counsel 
had  asked  a  witoese,  (one  Adameon:) 
"How  long  did  you  aayitwas  after  he 
waa  bnrt  that  yon  aayyon  noticed  it? 
Answer.  It  was  somewhere  near  twenty 
days  after  he  got  hurt  that  I  ran  the  en- 
gine, and  it  was  in  that  Sz  then.  Q.  It 
waestlllloose?  A.  Yes,  sir.  Q.  What  did 
you  do  about  it?  (Defendant's  counsel 
objected  to  anything  that  occurred  twen- 
ty days  afterwards,  ns  throwing  no  lisbt 
whatever  upim  the  condition  of  tbe  thing 
In  question  twenty  days  before,  and  as 
not  a  part  of  tbe  res  gestte.)  By  the 
Court:  I  will  allow  the  evidence  to  stay 
in,  bat  will  restrict  It  to  tbe  single  pur- 
pose of  Illustrating  tbe  extent  of  this  wit- 
ness* familiarity  with  it,  and  bow  it  op- 
erated wben  he  stepped  on  it,  leaving  the 
Jury  to  say  whether  It  was  In  tbe  same 
condition  at  tbe  time  plnlntitl  stepped  on 
it;  but  I  do  nut  admit  it  for  the  porpoae 
of  antboriilng  the  Jury  to  draw  an  Infer* 
encfl  from  *t  that  it  bad  bpen  Id  existence 
as  a  defect  any  leugth  of  time  before  the 
plaintiff  not  hurt."  Defendant  alleges 
tbatthia  ruling  was  error;  that  tbe  evi- 
dence should  not  bare  been  admitted  for 
any  pnrpoae;  that  tbe  ruling  waa  contra- 
dictory; and  that  the  evidence  was  !Ile> 
gal  and  Irrelevant.  Farther,  that  the 
eonrt  erred  in  not  ciUUng  tbeir  attention 


to  tbe  e^denee,  restricted  by  him  in  ad- 
mitting it. 

Another  gronnd  of  the  motion  was  the 
refusal  to  nonsuit,  under  the  facts .  net 
forth  in  the  statement  heretofore  made  us 
to  such  refasnl,  and  the  additional  facts: 
After  tbe  declaration  waa  amended,  Mr. 
Brown,  who  had  been  tbe  attomoy  rei^ 
resenting  the  defendant,  stated  to  the 
court  that  be  waa  not  an  attorney  of  tbe 
Western  &  Atlantle  Ballroad  Compan.T, 
and  not  prepared  to  represent  it.  IJe 
asked  that  the  ease  be  suspended  until  the 
next  morning,  so  that  he  could  confer 
with  tbe  authorities  of  the  road  about 
representing  tbe  case  further,  etc.,  which 
request  tbe  eonrt  granted.  When  the 
court  met  tbe  next  morning,  Mr.  Brown, 
without  making  any  further  suggestion 
as  to  bis  want  of  authority  to  repreeenb 
the  Western  &  Atlantic  Ballroad,  pro- 
ceeded to  put  up  witnesses  for  the  defense. 
Defendant  alleges  that  the  court  erred  in 
allowing  the  amendment;  and  farther  al- 
leges that  there  was  no  other  way  by 
which  tbe  point  could  be  made  under  tbe 
laws  of  Georgia,  except  by  a  motion  tor 
a  nonsnlt,  as  a  demurrer  would  not  lie, 
nor  could  a  plea  be  filed  raising  tbe  points 
made;  and  that  the  court  erred  In  not 
granting  the  nonsnlt.  Also  that  the  court 
erred  In  ruling  as  follows:  D<4endant'a 
coaoael  naked  a  witneaa,  (Collier:)  "See- 
ing It  In  that  condition,  as  master  me- 
chanic of  tbe  road,  thoroughly  familiar 
with  Its  needs,  did  it  or  not  at  that  time, 
when  you  saw  It  after  this  accident,  re- 
quire any  work  to  be  done  on  it?  An- 
swer. No,  sir;  I  don't  think  It  did.  I 
would  not  haveconsldered  It unsafeat  all. " 
Plaintiff's  counsel  objected  to  tbe  testi- 
mony as  to  whether  it  was  unsafe  or  not. 
becanae  an  opinion,  and  because  a  qneih 
tlun  for  the  Jury ;  and  tbe  court  held:  "I 
am  ot  the  opinion  that  this  wltnews  can- 
not be  admitted  to  give  bis  opinion  upon 
tbe  point  that  this  particular  step  was 
reasonably  safe  in  thecondlMon  In  whifh 
he  found  It,  tor  that  la  one  of  tbe  very 
issues  which  tbe  Jury  are  to  give  an  opin- 
ion upon.**  Defendant  alleges  that  thta 
ruling  was  erroneous,  and  that  tbe  testi- 
mony should  have  been  admitted,  because 
Collier  was  shown  to  have  been  an  expert, 
and  had  personally  examined  tbia  step, 
and  Bbould  have  l)een  permitted  to  have 
given  his  opinion  upon  It.  Also  that  the 
court  erred  In  ruling  aa  follows:  Defend- 
ant's attorney  asked  a  witness.  (8aye:l 
"Seeing  a  step  In  that  condition,  would 
you  consider  it  a  safe  or  uneRfestep?"  To 
this  question  pialntlfl's  counsel  objected, 
and  tbe  court  sustained  the  objeetioo. 
which  defendant  alleges  waserrur;  that 
the  witness  was  an  expert,  and  had  ex- 
amined the  step,  and  should  have  been 
permitted  tu  give  his  opinion  upon  tho 
same.  In  a  note  to  this  ground  the  csurt 
states:  "The  examination  proposed  to  be 
testified  about  was  one  month  after  the 
Injury."  Error  in  refusing  to  charge  the 
following  requests  by  defendant'a  coun- 
sel: "From  the  mere  happeniUK  of  an  in- 
jury to  the  eervant  from  defective  appU- 
ancea  there  la  no  preenmptlon  that  the 
master  la  at  fault.  The  nervant  mnat  go 
farther,  and  ataow  aeKllgence  on  the  part 
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of  the  mutar."  "The  Mrrant,  la  order 
to  raqoTer  ior  the  defectB  in  the  nppUaQcee 
of  tue  baslDesa,  ta  called  upon  to  establish 
three  proponltloDs:  (1)  That  tbe  appli- 
ance was  delectlve;  (2)  that  the  master 
bad  notice  thereof  through  Its  proper 
officer  charged  with  the  duty  of  making 
repair*  thereon,  or  that  the  defect  was  of 
such  character  as  to  cause  an  ordinarily 
ear^l  and  prudent  man  to  repair  it;  (8) 
that  tbe  aeryant  did  not  know  of  the  d»* 
tect,  and  bad  not  equal  means  of  knowing 
It  with  the  officers  of  tbe  company 
charged  with  the  duty  of  keeping  the  atep 
Jo  repair."  "If  the  plaintiff  was  char^ced 
wltb  tbedatyot  making  reports  to  the 
offleem  ol  the  company  of  any  defects  in 
tbe  machinery  under  nis  control*  that 
duty  beKHo  as  soon  as  be  had  the  machin- 
ery pat  ander  bis  control,  apd.  It  he  was 
Injured  by  reueun  of  any  defect  In  the 
machinery,  he  can't  recover."  "You  will 
each  of  yon  try  thls«anseaccordlQK  to  the 
law  as  given  yon  In  charge  by  thecourt, 
and  the  opinion  you  and  each  ut  you  en- 
tertain ol  tbe  evidence,  la  aecordaDce  wltb 

Soar  Beveral  oatba,  and  arrive  at  a  ver^ 
let.  wbleb  mast  be  a  nnanlmoas  verdict, 
Eticb  one  of  yon  Is  directly  charged  by 
yonr  oath  to  consider  the  evidence,  and 
yon  most  not  neglect  that  duty."  In  a 
note  to  the  groand  setting  forth  error  In 
refnains  to  charge  tbe  last  of  the  above- 
mentioned  reqoeats,  tbe  eonrt  states  that 
he  declined  the  above,  and,  In  lieu  there- 
of, charged  as  appears  In  the  thirteenth 
paragraph  of  the  chat^,  which  should 
be  considered  in  cunnectlnn  herewith. 
Defendant  alleges  that  the  charge  shonld 
have  been  given,  because  In  argument 
uae  of  plaintiff's  attorneys  said.  In  sub- 
stance, that  there  was  sometimes  a  crank 
on  tliit  Jury,  who  dlfttored  wltb  all  the 
rest,  and  bang  thejury  and  defeated  Joatlce. 
Defendant's  eonnsel  conld  not,  without 
manifest  damage  to  bis  canse,  Interrnpt 
counsel  upon  imch  line  of  argument,  and 
the  above  request  was  made  fur  the  par- 
pose  of  calling  the  attmition  of  the  Jururs 
to  tbe  fact  that  each  one  of  them  was 
directly  charged  by  bis  oath  to  consider 
tbe  evidence  iO'  making  up  a  ananlmons 
verdict. 

The  Western  &  Atlantic  Railroad  Com- 
pany Joined -in  the  motion  for  new  trial, 
adopting  all  the  grouuda  set  up  by  tbe 
other  defend  an  t,  and  for  add  1 1  Ion  al 
gronnd  alleged  that  the  court  erred  in  al- 
iowlngittobe  made  a  party  defendant; 
that.  If  liable  at  all  to  the  plaintiff.  It  was 
entitled  to  have  Its  duy  In  court;  and 
that  suit  Rhoald  be  brought  against  de- 
fendant direct  at  one  term  of  the  cuart, 
and  it  should  have  bad  until  the  next 
term  to  have  prepared  its  cause,  and  tu 
ha  ve  bad  a  trial. 

The  trial,  verdict,  and  judgment  In  the 
case  were  on  January  31, 1H92.  On  Feb- 
ruary 9, 1892,  defendant  filed  a  motion  for 
oew  trial,  which  was  not  accompanied  by 
any  brief  of  evidence.  On  February  20, 
1892.  defendant  filed  what  purported  to  be 
a  brief  of  the  evidence,  which  had  not 
been  submitted  to  or  agreed  upon  by  op- 
poidte  coonsol,  (as  stated  in  the  cross  bill 
of  exceptioDS,  bat  which  appears  from 
the  record  to  have  been  agreed  to  by 


coansd  on  VWtroary  18th.)  and  which 
was  tbm  provisionally  approved  by  the 
court,  subject  to  revision  and  amendment 
on  the  hearing,  and  which  brief  was  In 
fact  altered  on  the  hearing  on  February 
27,  1892,  in  many  material  particulars, 
wheu  the  court  approved  It.  When  the 
motion  for  new  trial  was  called,  plaintiff 
moved  to  dismiss  It,  because  tbe  brief  ol 
evidence  should  have  been  filed  together 
with  the  motion  for  new  trial,  and  oo  the 
same  day,  because  the  brief  of  evidence 
was  filed  too  late,  and  because  It  should 
have  been  duly  and  unconditionally  ap- 

g roved  by  the  Judge  when  filed,  and  should 
ave  been  ao  approved  within  80  days 
from  tbe  trial.  Tbe  motion  to  dismiss 
was  overruled,  and  upon  this  mling,  by 
cross  bill  of  exceptions,  plaintiff  aadgoa 
error. 

Juliaa  L.  Btowb^  for  plidntin  In  error. 
Araold  «t  Araold,  for  d«endant  In  error. 

Pbb  Cdbiaii.  Judgment  reversed. 


(N  Oe.  Rl) 

HUDSON  V.  HUDSON. 
(Bnprema  OontC  of  Gewgla.   Nov.  SI.  UBS.) 

iMPLiaD  COSTBACT  — SSKVlOBe  BY  ChIU>  TO  PaB- 

■irr— RsoovBBT  os  QoAWtvu  Msboit— Rsadiro 
Llw  to  Jobt  —  Flbauiito  uid  Pboov— Bxami- 

KATION  OF  WiTHISB  BT  COCBT— -LoST  FLBADIKOB. 

1.  Ordinarilj,  where  one  rendors  in  behalf 
of  another  Talaable  BerviceB  which  are  aee^ted 
by  the  latter,  the  law  Taiaei  in  favor  of  the  for- 
mer an  implied  promise  to  pay  for  the  aame, 
although  no  formal  or  express  contract  to  pay 
has  been  made.  Where,  however,  the  parties 
Bustain  towards  e^h  other  the  relation  of 
parent  and  ddld,  and  the  serrices  performed 
are  in  the  nature  of  care  and  attentloa  be- 
stowed a  SOD  nptn  an  dd  and  infirm  father, 
no  such  presnmptlon  arises  by  t^ratloD  of 
law.  Id  order,  therefore,  to  sustain  a  recovery 
by  the  son  for  sach  services,  it  must  affirmative- 
ly appear,  either  ttiat  they  were  rendered  under 
an  express  contract  that  the  son  was  to  be  paid 
for  them,  or  the  surronnding  drcumstances  moat 
plainly  indicate  that  it  was  the  intention  of 
both  parties  that  compensation  should  be  mode, 
and  negative  the  Idea  tliat  the  services  were 
performed  merely  because  of  that  natural  sense 
of  duty,  love,  and  affection  arising  out  of  this 
relation.  Such  foundation  for  a  recovery  would 
be  laid  when  it  la  sliown  that  a  son,  nnder  an 
express  eontraet  with '  his  father,  an  afBlcted 
and  infirm  old  man,  agreed  to  move  to  the  fa- 
ther's house,  nurse  and  wait  upon  him,  and  min- 
ister to  hia  wants  and  necessities;  the  father 
agreeing  on  his  part,  in  consideration  of  snch 
services  to  be  performed,  to  leave  at  his  death 
his  home  place  to  the  son;  and  If  this  contract, 
b7  reason  of  the  fact  that  the  old  man  subae- 
quentlr  became  insane  and  consequently  men- 
tally incapacitated,  could  never  be  performed 
on  the  part  of  the  father,  and  the  son,  with  per- 
fect good  faith,  fnl^  met  and  complied  with  all 
the  oUigationa  resting  npon  him  nnder  tbe 
terms  of  the  same,  he  could  recover  upon  a 
quantum  meruit,  the  value  of  his  services,  the 
quantum  mernit  not  being  the  basis  of  his  right 
to  recover,  but  the  measurs  of  the  amount  he 
was  entitled  to  receive,  the  same  not  to  exceed, 
however,  the  value  of  the  imverO'  to  be  slv«a 
him  onder  the  ctmtract. 

2.  The  full  amonnt  the  pia<pt<w  would  be 
entitied  to  recover  for  hia  semces  in  sncb  ease 
shonld  be  reduced  by  what  he  has  actually  re- 
ceived from  the  property  or  estate  of  the  father 
in  excess  of  what  was  necessary  to  support  and 
maintain  the  latter  dnrbut  hu  lifetime;  and, 
where  tbe  plalntUf  has  had  In  Us  possesion  the 
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-entire  estate  of  tht  faOier  for  inanr  Tesn 
fore  the  Iatter*>  death,  he  should  set  forth  In 
his  declaratloD,  and  eBtablish  br  sacb  competent 
evidence  as  may  be  at  his  command,  what  he 
has  reoeiTed  and  oonramed;  but  the  mere  failr 
are  to  do  thia  will  not  be  canae  for  a  naw  tzial, 
where  there  la  sufficient  evldenoe  bffore  the 
Jury  to  enable  them  to  reach  a  fair  condaslon 
as  to  what  is  the  truth  is  this  respect. 

3.  On  the  trial  of  dvil  cases,  dedrions  of 
this  court,  and  eapedally  ita  comments  upon  the 
facts  of  cases,  should  not  be  read  by  counsel  to 
the  jury.  Such  a  practice  cannot  aid  the  jmr 
in  ascertaining  the  law  applicable,  for  tliis  ther 
must  talte  from  the  court,  nor  in  arriving  at  the 
truth  of  the  case  on  the  facts,  for  this  they 
must  get  from  the  evidence. 

4.  An  allegation  that  a  contract  was  made 
In  1879  mvbe  supported  proof  thatit  waa 
made  In  1977,  the  contract  not  being  in  writ- 
ing, and  the  date  not  being  an  element  material 
in  Its  description, 

6.  While  a  c(Mitract  between  a  father  and 
son  cannot,  after  tlie  former  becomes  insane, 
be  changed  or  taiodified  br  an  agreement  be- 
tween his  children,  the  father  himself,  so  long 
as  he  is  capable  of  contracting  in  person  or  bj 
agent,  may  change  a  contract  previously  made 
with  the  son,  if  ue  latter  consents  and  agrees 
thereto. 

6.  TbB  conrt  may  properly  ask  questiona  of 
witnesses  on  Ibe  stand  with  a  view  to  elicit  the 
truth  of  the  case,  but  should  not  make  remarks 

or  comments  upon  them  or  their  testimony 
wliich  ms^  tend  either  to  magni&  or  diminish 
in  the  estimation  of  the  jurr  the  importance  or 
effect  of  such  testimony,  eimer  as  to  credibility 
or  value. 

7.  It  Is  the  il^t  of  the  plaintiff,  when  the 
oridjial  declaration  has  been  tost,  to  establish 
in  its  stead  a  true  copy,  with  all  entries  thereon. 
No  copy  should  be  so  established  when  it  Is 
known  that  the  same  is  not  In  all  respects  an 
accurate  copy  of  the  k>st  original,  and  all  auch 
ttitries.  Including  verdicts  rendered  at  fOTmer 
trials  of  the  casew  If  defendant's  counsel  wish 
such  verdicts  concealed  from  the  jury,  a  re< 

auest  to  this  effect  should  be  made  at  the  proper 
me,  before  the  Jury  retire  to  thdr  room. 
(Syllabus  by  the  GoorL) 

Error  from  saperior  court,  Rockdale 
county;  fi.  B.  Clabe,  Judee. 

Action  bj  D.  J.  Hudson  against  D.  N. 
HudBon,  administrator  o(  the  estate  ol 
Charlee  Hudson,  decensed,  lor  servlcea 
rendered  deneaaed.  Judgment  for  ptaln< 
tiff,  and  defendant  brings  error.  Reversed. 

A.  G.  MeCulla,  J.  N.  Glenn,  and  A.  M. 
Speer,  for  plaintiff  lu  error.  Geo.  W.  Glear 
tounnAA.M.  £/e/in«,  lor  defendant  in  error. 

IjITHPKIN.  J.  Tbis  case  waa  before  this 
court  at  the  March  term,  1891.  and  Is  re- 
ported In  87  Gn.  (t78. 18  S.  E.  Rep.  583.  The 
RubHtantlal  facte  involved  In  the  litiga- 
tion, as  the  case  then  appeared,  are  set 
forth  In  the  opinion  delivered.  The  decla- 
ration aa  originally  filed  contained  an  al- 
legation that  tbe  deceased,  Cbarlea  Hnd- 
Bon,  bad  promised  to  give  his  son,  D.  J. 
Hndflon,  tbe  plaintiff,  his  entire  property 
aa  compensation  for  the  son's  services  In 
removing  to  thefather's  bouse  and  taking 
care  of  and  waiting  upon  him  until  bis 
death.  By  an  amendment  made  before 
the  trial  resulting  Id  tbe  verdict  and  Judg- 
ment QDder  review  when  the  can  waa 
here  before,  tbe  abon  allegation  had  been 
stricken  from  the  declaration;  butnerer- 
theleea  evidence  waa  introduced,  without 
objection  at  that  trial,  tending  to  prove 
that  a  promise  bad  been  made  by  the 
father  to  give  the  son  "tale  property,  the 


home  place, "  which  bad  been  accepted  and 
acted  upon  by  tbe  son.  No  point  having 
been  made  upon  tbe  pleadings,  or  as  to 
the  adtulselbiUty  of  tbla  evidence,  thia 
court  dealt  with  tbe  case  asiC  appeared 
upon  its  sobatantlal  merits.  At  tbolast 
trial  In  tbe  court  below  tbe  declaration 
was  In  tbe  same  condition  aa  at  tbe  for- 
mer trial,  and  evidence  was  again  Intro- 
duced without  objection  to  tbe  effect  indi- 
cated. Ordlaarlly,  where  services  In  tbe 
nature  of  nnrsJng,  waiting  npnn,  and  min- 
istering to  tbe  wants  and  necessities  ol 
an  Infirm,  diseased,  and  aged  lather  are 
rendered  by  a  son,  tbe  law  presumes  be 
did  so  from  flUal  doty  and  affection,  and 
not  because  of  expected  compensation  for 
thesaraein  money  or  property.  Therefore, 
in  order  to  authorise  a  recovery  for  such 
services.  It  must  affirmatively  appear  either 
that  there  was  an  express  eontract  to  pay 
lor  the  services,  or  that  under  the  clrcnm- 
stances  both  tbe  lather  and  the  son  con- 
templated and  Intended  that  payment 
should  be  made.  This  we  understood  and 
laid  down  as  the  law  applicable  when 
the  case  was  before  ua  at  the  terra  men- 
tioned. As  between  parties  wbo  soetaln 
towards  each  other  no  relation  like  that 
extetlng  in  this  ease,  or  other  relations  iA 
a  similar  nature,  the  rendition  ol  services 
by  one,  and  tbe  acceptance  thereof  by  tbe 
other,  raises  an  implied  promise  to  pay  lor 
tbe  services,  although  no  express  contract 
to  do  BO  may  have  been  made,  and  a  re- 
covery upon  tbe  qaantum  rnvruit  la  lawlal 
and  proper.  In  a  case  like  this,  however, 
proof  ot  an  express  contract,  or  of  clrcnm- 
stancea  equivalent  thereto.  Is  indispensa- 
bly necessary  to  authorise  a  recovery  at 
all.  Wbere  such  a  contract  has  been 
proved, and  the  party  for  whom  the  services 
were  rendered  by  reason  of  insanity  be- 
comes Incapable  of  performing  literally  bis 
part  of  tbe  contract,  a  recovery  on  the. 
quantum  meruit  Is  permlsalble  as  the  fair- 
est, best,  and  moat  pra'otluable  way  ot  ar- 
riving at  and  allowing  the  plalntUI  what 
he  Is  entitled  to  receive.  But  It  must  Dot 
be  overlooked  that,  in  cases  like  tbe  ono 
now  under  consideration,  no  recovery  up- 
on tbe  quantum  meruit  can  be  allowM 
unless  tbe  plaintiff's  right  Is  supported  by 
an  express  contract  that  be  should  receive 
compensation  for  the  services  rendered,  or 
what  would  be  in  law  tantamount  to  the 
same  thing,  and  in  no  event  should  the 
recovery  exceed  the  value  ot  the  property 
be  would  have  received  under  the  express 
eontract.  If  proved  as  alleged. 

1.  Applying  what  has  been  stated  above 
to  tbe  record  now  before  as,  we  are  con- 
Btrained  to  bold  that  at  the  fast  trial  the 
court  committed  a  serious  error  against 
tbe  detendant.  In  stating  the  Issues  to 
tbe  Jury,  tbe  court  said,  in  substance,  that 
the^plaintlff  claimed  upon  a  contract  made 
with  bis  father  Id  the  year  1877,  iand  then 
correctly  Informed  the  Jury  what  tbe  plaln- 
tlOcoDtHuded  this  contract  was,  but  failed 
to  say  It  was  ineambent  od  the  plaintiff  to 
prove  the  existence  ol  such  alleged  contract 
as  tbe  necessary  baslB  ol  a  right  to  recov- 
er at  all.  Tbis  Instruction  should  have 
beeu  given  to  the  Jury,  and  the  court  not 
only  failed  to  glvt;  It,  but  dlntlnctly  refused 
to  charge  a  written  retjuest  of  defeudant'a 
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cnnnfiel  to  this  eHect,  and  Instracted  the 
lory  that  the  plalntlft  web  entitled  to  re- 
cover npon  a  qaantum  atorait,  explalolntc 
what  tbia  meant  by  aaylnff  be  waa  "enti- 
tled to  recover  na  mocb  ae  he  reasonably 
deserved  to  have  for  tbe  aervlcea,  be  It 
mnch  or  little  or  nothiag."  We  hare 
Klven  tbe  entire  charffe  of  the  court  a  very 
tborouKh  and  careful  examination,  and 
we  find  nothing  In  It  which  would  prevent 
tbe  lory  from  flndlng  In  the  plalntlO'a 
favor,  whether  he  had  or  had  aotmadean 
express  contract  with  bis  father,  by  the 
terma  of  which  he  was  to  receive  compen- 
sation tor  bis  services.  Because  of  tbe 
eoort's  failure  and  refusal  to  charge  that 
some  anch  contrHct  was  a  necessary  foun- 
dation to  the  plalntllf'Bright  of  action,  and 
In  view  of  tbe  charge  given,  it  ia  very 
probable  that  the  Jary  anderatood  they 
might  find  tor  tbe  plaintiff  the  value  of 
the  services  he  rendered  bis  father  with  or 
witboDt  a  contract  of  any  kind.  There 
being  evidence  tending  tu  sbuwthat  plain- 
tiff bad  made  no  such  contract  with  hie 
father  as  he  claimed,  and  that  he  had  gone 
to  bla  lather's  home  under  an  entirely  dlt- 
lerent  contract,  and  that  he  had  received 
lor  bla  aervlcea  all  be  bad  contracted  for. 
and  tbe  true  law  of  tbe  case  being  ae  we 
have  stated,  it  follows  Inevitably  that  It 
staonld  be  tried  again,  when  all  these  mat- 
ters maybe  properly  explained  and  guard- 
ed by  correct  Instroctlona  to  the  Jury.  It 
Is  qnlte  probable  that  tbe  trial  jndge  un- 
derstood that  this  court  bad  adjudicated 
that  the  plaintiff  bad  a  right  to  recover, 
and  tiled  tbe  case  under  tbia  misappreben- 
aloD.  8uch,  however,  was  not  tbe  Inten- 
tlou  of  this  court,  nor  will  Its  opinion  In  87 
Ga.  e7S,  13  8.  E.  Hep.  583.  rightly  under- 
stood, lend  to  this  conclusion.   We  slm- 

{)ly  atated  what  we  conceived  to  be  tlie 
aw  applicable  to  tbecane  as  tben  present- 
ed. It  was  not  our  purpose  to  express 
any  opinion  upon  any  queatlon  of  fact  in- 
volved, but  to  allow  tbe  Jury  at  the  next 
hearing  to  ascertain  from  the  evldeoce  to 
be  then  introduced  what  the  truth  of  the 
caae  was,  and  make  their  verdict  under 
such  Instnctlons  as  might  be  given  tbem 
by  tbe  court  In  tbe  light  of  tbe  law  aa  laid 
down  In  the  opinion  mentioned. 

2.  Whenever  it  la  aaeertained  what  Is 
the  full  amount  the  plaintiff  Is  entitled 
to  receive  for  his  services.  If  be  la  entitled 
to  recover  at  all,  therf^  shonld  be  deducted 
from  this  amount  ail  that  he  has  received 
from  tbe  property  of  tbe  father  over  and 
above  what  was  necessary  torthesupport 
and  maintenance  of  tbe  latter  during  his 
Ufetime.  Inasmneh  as  tbe  plaintiff  bad 
in  bis  posaesalon  tbe  entire  estate  of  the 
father  for  many  years  before  hie  death, 
primarily  It  would  be  the  duty  of  the 
plaintiff  to  set  forth  in  his  dectaratlou. 
and  to  show  by  all  competent  evidence  at 
his  command,  what  he  did  derive  and 
eousnme  from  tbe  father's  property.  Al- 
tbongh  be  may  not  have  done  this.  It 
wonid  be  no  cause  for  a  new  trial  If  the 
evidenceactually  before  the  ]nry  was  sufQ- 
elent  to  enable  them  to  determine  with 
reasonable  accuracy  what  the  plaintiff 
did  receive  and  enjoj  of  bis  father's  es- 
tate. If  plaintiff's  counsel  offered  him  as 
a  witness  to  testify  aa  to  what  he  had  re- 


ceived, or  as  to  any  other  matter,  and  tbe 
teatlmony  was  objected  to,  and  thereupon 
plaintiff's  coansel  aatd,  "I  g:lve  the  gentle- 
man tbe  opportunity  to  tell  tbe  truth; 
your  honor  sees  my  object,**— there  was 
no  Impropriety  In  making  this  remark. 

8.  It  Is  not  proper  practice  to  allow 
counsel,  on  the  trini  of  a  civil  case,  to  read 
to  the  jury  decisions  of  this  court  In  the 
same  or  In  other  eases,  and  It  Is  especially 
objectionable  to  permit  counsel  to  read 
tbe  comments  of  this  court  upon  the  facta 
of  the  case  as  they  appeared  uponaformer 
bearing  thereof  In  thlscourt.  Wearecom- 
pelled.  to  u  greater  or  lees  extent,  to  state 
and  deal  with  the  facte  of  coses  we  are 
called  upon  to  decide,  but  onr  remarks  In 
so  doing  are  not  Intended  to  aid  Jurors  In 
subsequent  trials,  nor  can  they  be  proper- 
ly used  for  that  purpose.  Whenever  ft  Is 
neeeasary  for  tbia  court  tu  allude  to  or 
comment  npon  the  facta  of  a  case,  we  do 
Bo  as  they  appear  io  tbe  record  then  before 
us,  but  in  another  investigation  the  evi- 
dence may  be,  and  often  is,  entirely  differ- 
ent, and  tbe  case  may  pref>cnt  quite  anoth- 
er complexion.  Supreme  court  decisions 
cannot  be  read  to  tbe  Jury  In  civil  eases  to 
enlighten  them  upon  the  law.  This  they 
must  ^ake  from  tbe  trial  Judi^  ae  their 
sole  oracle,  and  It  cannot  be  seriously 
contended  that  what  is  said  In  the  opin- 
ions of  this  court  can  or  should  aid  the  Ju- 
ry in  solving  questions  of  tact.  It  being 
their  doty  In  every  Instance  to  return  a 
true  verdict  according  to  tbe  evidence. 

4.  Defendant's  counsel  requested  the 
court  to  charge  the  Jury  that.  If  plaintiff 
alleged  In  his  declaration  a  promise  made 
In  1879  by  his  father  to  give  plaintiff  his 
entire  property  tor  plaintiff's  compensa- 
tion, plaintiff  could  not  recover  upon 
proof  of  a  contract  made  In  1S77.  It  has 
already  been  stated  that  tbe  allegation  In 
plaintiff's  declarntlou  aa  to  tbe  promise 
or  contract  between  bim  and  his  father 
had  been  stricken  from  the  declaration  ba* 
lore  the  trial  began,  but  it  would  seem 
from  the  request  Just  mentioned  that  the 
defendant  himself  treated  tbe  declaration 
as  still  containing  this  allegation,  and  bis 
complaint  seems  to  be  that  an  allegation 
that  the  contract  was  made  lnl879cannot 
bp  supported  by  proof  that  in  1R77  tbe 
father  agreed  to  give  plaintiff  the  borne 
place  for  bis  services.  There  Is  no  real 
merit  In  this  complaint.  It  Is  not  pre- 
tended that  the  alleged  contract  was  In 
writing,  or  that  Ita  date  was  a  material 
element  in  Its  description.  The  cnntraet 
relied  on  by  the  plaintiff  as  tbe  basis  of 
bis  right  to  recover  was  made  In  1877,  If 
made  at  all,  and  merely  stating  In  tbe  dec- 
laration that  It  wae  made  In  a  subsequent 
year.  Is  not  material, nor  would  the  plain- 
tiff be  obliged  to  prove  the  contract  pre- 
cisely as  alleged. 

6.  If  the  plaintiff  made  a  contract  witb 
bla  father  through  his  brother,  D.  N.  Hud- 
son, In  1877,  by  tbe  terme  of  which  the 
plaintiff  was  to  move  to  bis  father's  place 
and  reside  there,  and  take  care  of  and  wait 
upon  the  old  man,  and  In  consideration 
of  his  services  was  to  have  the  use  of  a 
one-horse  farm;  and  If,  afterwards,  the 
plaintiff  made  a  different  contraci  with  his 
father  through  tbe  brother  men  tloned,  by 
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the  term!  ot  which  be  was  to  receive  fur 
hiB  servlceii  all  be  could  make  apon  the 
land  of  bis  tatber,  the  muDeycomlDgtnhls 
father  from  a  peoslon,  and  other  tblnga, 
and  U  the  father  wai  of  aonad  mind,  and 
consented  to  and  antborlsed  the  making 
of  tbCM  coo  tracts,— the  plaintiff  would,  of 
conrae,  be  boond  thereby.  The  eonrt 
was  requested  to  charge  the  Jury  to  this 
effect,  and.  while  be  did  not  give  the  re* 
guest  In  precisely  the  lansnage  presented, 
be  did  In  snbstance  bu  Instrnct  the  Jury. 
We  raled  at  the  former  hearing  in  this 
court  that  no  change  In  a  contract  be- 
tween the  plaintiff  and  bis  father  would 
result  from  an  agreement  made  by  tbe 
children  after  tbe  father  became  Insane, 
and  this  iB dndoubtedly  true;  but  Iftbe  la- 
ther, either  In  person  or  through  one  of 
bis  sons  as  agent,  made  a  contract  with 
the  plaintiff,  and  had  at  the  time  sufficient 
mental  capacity  tu  contraut,  tbe  contract 
would  be  good  in  law,  and  binding  npon 
the  parties  to  It. 

6.  Daring  the  trial  the  court  said  to  a 
witness  on  tbe  stand,  one  John  Carr. 
"How  do  yon  remember  dates  so  well? 
You  have  a  talent,  a  gift,  that  wayt" 
and  when  another  witness,  Sara  Webb, 
was  Introduced,  the  court  aald,  "The  wit- 
ness has  not  got  the  memory  that  John 
Carr  has.  Do  yon  know  John  Carr?  He 
has  a  better  recollection  than  yon. 
Which  Is  tbe  elder  man,  you  or  be?"  and 
again,  when  John  Carr  was  recalled,  the 
court  said  to  blm,  "You  have  established 
a  reputation  for  a  good  recollection,  but 
you  cannot  tell  the  price  of  wheat  that 
year;  yon  ought  to  keep  that  reputation 
up."  All  these  remarks  and  qoeatlonB  by 
tneconrt  were  out  of  order.  It  is  Impostil- 
ble  to  know  what  effect  or  tendency  tbey 
may  have  bad  apon  tbe  minds  uf  tbe  Jury. 
The  court  may  often  with  great  propriety 
ask  qaestions  of  a  witness  on  the  stand 
for  the  parpose  of  bringing  out  tbe  facta 
of  tbe  case,  but  should  never  Indulge  In 
remarks  to  witoesses,  or  In  comments  up< 
on  their  testimony,  which  may  either 
magnify  or  diminish  Its  effect  upon  the  Ju> 
ry  as  to  credibility  or  value. 

7.  It  appears  that  tbe  original  declara- 
tion In  this  case  bad  been  lost,  and  at  the 
last  trial  plalutlff's  counsel  established  a 
copy  of  the  lost  original.  Upon  this  copy 
were  written  two  verdicts  which  had  for- 
merly been  rendered  in  the  plaintiff's  la^ 
vor.  Defendant's  coansel  objected  to  tbe 
eatabllahmeut  of  tbe  copy  declaration 
with  these  verdicts  entered  upon  It,  and 
asked  that  the  same  be  pasted  over  or 
eraiwdao  that  they  could  not  beread.  No 
objection,  however,  was  made  to  the  cor- 
rectness of  the  copy,  nor  was  It  depled 
that  these  verdicts  were  upon  tbeoriglnal. 
When  the  Jury  took  tbe  papers  to  their 
room  to  consider  their  verdict,  no  request 
was  made  to  the  court  to  have  tbe  former 
verdicts  concealed  or  erased.  There  can 
be  no  question  that  in  establisbiug  a  lost 
declaration,  or  other  office  paper,  the  copy 
establlHhed  must  be  a  true  and  accurate 
copy,  and  there  can  be  no  error  In  allow- 
ing such  a  copy  to  be  established.  After 
this  had  been  done,  if  defendant's  counsel 
wished  the  former  verdicts  to  be  concealed 
from  the  Jury,  a  request  to  tble  effect 


should  have  been  made  at  the  proper  time. 
As  this  was  not  done,  we  see  no  error  In 
tbe  condqct  of  the  court,  so  far  as  this 
question tsconcemed.  Judgment  reversed. 

<te  G*.  661) 

OmfTBAXi  BATLROAD  ft  BAIIKENO  OO. 

V.  8TBIGBXAND. 
(Sppreme  Oonrt  ot  Gwwgla.    Nov.  14,  1892.) 
CoMHoa  Oarribbs  —  JGCuPXHO  Ofbx  Tiozbt  Or- 

nOB  —  DOTT  or  FaSBB!TOBB*  —  COI.ORBD  Bh- 

rLOTBS— Ejbotiob  or  Pasumobbs  bboh  Tbaih 
— DA.11AOB8. 

1.  Under  the  law  and  roles  prescribed  by 
the  railroad  commission  of  this  state  it  U  the 
duty  of  railroad  oompanies  to  keep  their  ticket 
offices  open  for  the  sale  of  tickets  for  a  rea- 
sonable time  before  the  departare  of  traina 
from  all  stations,'  prorided  that  offices  at  way 
stations  may  be  closed  one  minnte  before  the 
arrival  of  trains;  and  It  1b  the  doty  of  passen- 
gers to  use  proper  diligence  In  supplying  them- 
selves with  tickets  before  getting  upon  the 
trains.  A  railroad  company  is  not  bound  to 
keep  a  ticket  office  open  each  and  eretr  minnta 
ap  to  the  time  it  may  lawfully  dose  the  same, 
provided  a  reasonable  opportnmtr  Is  afforded  all 
persons  desiring -tickets  to  obtain  them;  nor  is 
a  itassenger  bound  to  wait  at  a  ticket  office  an 
nnreaaonable  time  for  the  appearance  of  the 
agent  to  sell  him  a  ticket,  or  to  call  again  and 
again  at  the  office  to  procure  one,  provided.  In 
good  faith,  and  with  doe  dUlgeace,  hs  endeavors 
to  do  so  befora  the  time  for  dosing  the  office 
arrives.  In  each  case  it  Is  a  question  to  be  de- 
termined hj  the  iniy  whether  or  not  the  pardea, 
respectively,  performed  the  correqundlng  duties 
devolving  upon  them,  and  it  Is  not  tbe  province 
of  the  conrt  to  dedde  what  particular  facts  will 
consUtate  negligence  or  diligence  hj  dther  jiar- 
tr,  and  thus  restrict  the  jury  in  the  exerdae  of 
uieir  duty  In  this  respect. 

2.  If  a  passenger  has  not  been  afforded  a 
reasonable  opportunity  to  purchase  a  ticket  at 
the  station  where  bis  journey  t}egan,  be  is  not 
bound  to  leave  the  train  at  a  statioa  en  route 
and  purchase  a  ticket  back  to  the  station 
whence  he  started,  and  another  to  his  destina- 
tion. If  he  is  rightiy  on  tbe  train  without  a 
ticket,  it  Is  his  right  to  complete  bis  intended 
Journey  hr  paying  the  ticket  rate  for  his  fare. 

B.  A  passengwr  is  not  bound  to  oomply  with 
the  rules  of  the  company  aalesa  such  rules  are 
reasonable. 

4.  A  railroad  company  has  a  TiAt  to  em- 
ploy a  colored  train  hand,  and  a  conductor  may 
properly  call  upon  him  to  assist  In  ejecting  a 
passenger  who  ought  to  be  ejected  from  the 
train.  If  a  white  passenger  is  wrongfully 
ejected  from  a  train,  the  net  that  a  colored 
train  hand  was  called  upon  to  assist  in  so  doing 
will  not  make  the  company  liable  for  greater 
damages  than  shonld  be  recovered  If  the  train 
band  had  been  a  white  man. 

5.  If  a  passenger  is  wrongfully  ejected 
from  a  railroad  train,  and  entitied  to  damacea, 
the  jury,  in  fixing  the  amount  of  same,  may 
take  into  consideration  **the  inoonvttidence  he 
was  pot  to  by  being  put  off." 

6.  The  verdict  In  this  case  was  so  ezeessive 
as  to  suggest  bias  or  prejudice  on  the  part  of 
the  Jury,  and  cannot  be  sustained. 

(^Uabns  by  the  Court.) 

Error  fromsuperioreourt, Clayton  coun- 
ty;  B.  H.  Clark,  Judge. 

Action  by  Henry  P.  Strickland  against 
the  Central  Railroad  ft  Banking  Company 
of  Georgia  for  ejecting  plaintiff  from  its 
train.  Verdict  for  platntltf.  Ifeleadant's 
motion  for  a  new  trial  was  overruled,  and 
It  brings  error.  Beversed. 

The  following  is  tbe  sabstaiiee  of  the 
official  report! 
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Strickland fliiM  tba'ratlroad  company  lor 
damages  becaase  of  his  ejection  from  one 
of  Its  trains.  He  obtained  a  verdict  for 
91.500.  and  defendant's  motion  for  new 
'  trial  being  overruled.  It  excepts.  The  mo* 
tion  contained  the  general  grounds  that 
tlM  verdict  was  contrary  to  law,evidence, 
etc.,  and  tbe  further  groand  tbat  It  was 
grossly  esnesatre.  and  evidently  ttie  result 
of  prejudice  and  bias.  Also  because  the 
court  erred  In  refUBlag  tu  charge  the  fol- 
luwtng  written  requests  of  defendant:  **If 
Strickland  desired  to  board  the  train  of 
the  defendant.  It  was  bis  duty  to  procure 
a  ticket,!!  he  desired  to  ride  at  three  cents 
per  mile,  or  use  diligence  la  the  effort  to 
procure  a  ticket.  If  Strickland  was  In- 
formed that  the  agent  iras  In  another 
room  attending  to  his  business,  then 
Strickland  could  not  leave  the  ticket  office 
several  minutes  belore  the  arrival  of  the 
train  without  calling  again,  and  without 
further  effort  to  get  a  ticket,  and  then 
claim  to  rideoD  the  cars  at  three  rents  per 
mile.  **  "  It  is  not  theduty  of  the  defendant 
to  keep  an  agent  at  the  ticket  office  every 
minute,  but  simply  keep  tbe  office  open  tor 
a  reasonabld  time,  and  In  a  reasonable 
manner,  for  persons  to  procure  tickets. 
Were,  tickets  sold  to  other  persons  after 
Strickland  went  into  the  office,  and  before 
tbe  arrival  or  the  train  T  and  look  to  all 
tbe  facts  to  determine  It  be  could  have 
gotten  a  ticket."  Also  tbat  tlie  court 
erred  In  refusing  to  charge  the  following 
written  request:  "It  Strickland  could  not 
have  purchased  a  ticket  at  Jonesboro,  but 
could  have  purchased  a  ticket  at  Morrows 
for  both  ways,  he  should  have  done  so." 
As  to  this  request,  tbe  motion  alleges: 
The  conductor  gave  Strickland  notice  tbat 
be  mast  get  off  at  Morrows  station.  At 
this  place  he  could  have  boaght  a  ticket 
from  Morrows  tu  Jonesboro,  and  from 
Morrows  to  Forest,  which  would  have 
been  good  for  bta  fare  at  ticket  rnte  from 
Jonesboro  to  Forest.  Also  because  tbe 
court  erred  In  refusing  to  charge  the  fol* 
lowing  written  requests,  made  by  defend- 
ant: **A  passenger  owes  duty  to  the  rail- 
road company  as  well  as  tbe  railroad  com- 
pany owes  the  passenger  dntiea ;  therefore 
the  passenger  should  use  all  reasonable 
careand  diligence  toconform  to  the  rules  of 
tbe  company."  "The  railroad  company 
had  the  right  to  employ  a  negro  as  a  train 
hand,  and  tbe  conductor  bad  the  right  to 
call  on  snob  train  band  to  belp  bim  eject  a 
passenger;  and  the  fact  that  a  negro  was 
employed  as  a  train  hand,  and  thefact 
that  tbe  train  hand  called  by  the  con- 
ductor to  help  blm  was  a  negro,  cannot 
affect  the  liability  of  the  defendant  any 
mure  than  If  the  train  band  hod  been  a 
white  man."  Also  because  the  court  erred 
In  refnsiag  tocharge  tbe  following  written 
reqaeatof  defendant:  ** If  Strickland  could 
have  procured  a  ticket,  and  did  not  do  so, 
then  the  conductor  bad  the  right  to  make 
him  pay  four  cents  a  mile,  nr  eject  him 
from  tbe  train."  Because  tbe  court  erred 
in  charging  tbat  tbe  tickist  office  sbould 
be  kept  open  a  reasonable  time  before  the 
departure  of  the  train.  This  was  alleged 
to  be  error,  boeansa  Jonesboro,  as  the  evi- 
dence showed,  was  a  way  station,  and  tbe 
mle  of  the  company,  as  shown  by  tbe.evi. 
T.168.E.now8— 2S 


dence,  was  tbat  the  ticket  office  at  way 
stations  may  be  closed  for  one  minute  be- 
fore thia  arrival  of  a  passenger  train.  Also 
because  the  court  erred  in  charging: 
"Now, If  you  should  adjudge  that  tbe  rail- 
road office  was  substantially  open,  and  a 
reasonable  time  before  the  departure  of 
the  train  from  the  station,  then,  did  Mr. 
Strickland  use  proper  diligence  in  supply- 
ing himself  with  a  ticketf  It  he  uned  proper 
diligence  insupplylugblmBult  with  atlcket, 
and  tailed  to  be  suupiled,  was  not  sup- 
plied, then,  so  tar  as  that  branch  of  tbe 
easels  concerned,  it  would  have  been  made 
out."  if  the  ticket  office  was  snbHtantlal- 
ly  open,  and  for  a  reasonable  time  be- 
fore the  departure  of  the  train,  then,  al- 
thouf^h  plaintiff  may  have  used  diligence 
Id  getting  a  ticket,  and  failed, It  would  not 
affect  the  railroad  company.  Alter  char- 
ging tbe  Jury  ontbftBubJect  uf  damages  for 
the  act  of  putting  Strickland  on  tbe  train, 
the  conrt  erred  In  charging:  "Yon  have 
a  right  to  consider  tbe  inci>nvenlence  be 
was  put  to  by  being  put  off."  Tbeerl- 
deucelntroduced  by  plaintiff,  bearing  upon 
the  question  made  as  to  tbe  escesslveness 
of  the  verdict,  was :  The  ticket  rate  of  fare 
from  Jonesboro  to  Forest  station,  to 
which  latter  place  be  was  going  from 
Jonesboro,  was  25  ceuts,and  plaintiff  only 
had  50  cents,  (which  he  had  borrowed,) 
to  carry  him  to  Forest  and  back  again. 
Falling  to  procure  a  ticket  because,  aa  he 
alleges,  of  the  absence  of  defendant's  agent 
from  the  proper  place  In  the  depot  where 
tickets  were  sold,  be  boarded  tbe  train. 
The  conductorcame  around  and  asked  for 
his  fare,  and  be  handed  the  conductor  the 
money,  who  took  It,  and  asked  where  be 
was  going.  He  told  tbe  conductor  he  was 
going  to  Forest,  and  tbe  conddctor  said, 
"Thirty-twocents."  He  told  tbe  conduct- 
or the  tare  was  only  25  cents  from  Jones- 
boro to  Forest,  and  the  conductor  told 
him  It  was  32  cents  without  a  ticket.  He 
told  the  conductor  tbat  he  went  to  tbe 
ticket  office  to  get  a  ticket,  and  tbe  agent 
was  not  there,  and  be  did  not  want  to  be 
left,  and  went  and  got  on  the  train  any- 
how, and  tbat  he  was  not  to  blame.  The 
conductor  Bttld,  "If  you  don't  pay  thirty- 
two  cents  you  win  have  to  get  oH."  He 
replied  that  he  would  not;  that  the  con- 
ductor could  pat  blm  off  If  be  wanted  to, 
but  he  would  not  get  off.  He  ordered 
plaintiff  to  get  off  several  times ;  first  tell- 
ing him  to  get  off  at  Morrows,  and  plain- 
tiff told  blm  he  would  not  do  it;  that  he 
had  tbe  money  to  pay;  and  after  they  left 
Morrows  he  asked  plaintiff  If  be  were  go- 
ing to  pay  tbe  thirty-two  cents,  and  plain- 
tiff said,  "Here's  the  fare,— twenty-flve 
cents  from  Jonesboro  to  Forest,"  and  the 
conductor  took  It.  and  said.  "Eight  cents 
more;"  and  plaintiff  would  not  pay  the 
tight  cAnts.and  the  conductor  told  bfra  he 
would  have  to  get  off,  and  reached  up  and 
took  hold  of  the  bell  rope,  and  stopped 
tbe  train.  He  asked  plaintiff  again  to  get 
off,  offering  the  money  back,  and  plaintiff 
would  not  take  It,  and  he  Just  caught 
plaintiff  by  the  arm,  and  took  him  to  the 
steps,  and*  handed  him  the  money,  but 

{ilaintltt  wonld  not  takeit,  and  be  threw 
t  oft  on  tbe  ground.   Plaintiff  told  tbe 
condactorhe  bad  heard  tbat  his  (plain- 
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titTh)  little  nepbew  was  bavlng  ipnama, 
and  they  had  aeot  for  blm  to  come  up  to 
Forest.  It  was  after  he  told  the  conduct, 
of  that,  that  thecoaductur  put  htm  off. 
PlalutlS  wan  lo  the  emoklng  car,  and  there 
were  a  good  many  men  In  there/ but  no 
women.  The  bulk  of  the  train  wae  way 
behind,  and  the  windows  were  all  full  of 
people  looking  out.  Tbu  people  In  the 
smoklog  car  saw  the  conductor  when  be 
led  plaintiff  to  tbe  HtepH,  and  heard  the 
conversatloD  between  them.  He  was  put 
oft  not  Tery  far  beyond  Morrows  station, 
three  or  four  miles  from  Forest,  and 
walked  and  ran  from  whore  he  was  put  off 
to  Forest.  He  was  put  off  about  C  o'clock 
in  tbe  afternoon,  and  could  not  say  what 
time  be  got  to  his  brotber-lD-Iaw'a,  at 
Forest,  that  nUcbt,  bat  went  there  mljirbty 
quick.  When  he  waa  put  off,  a  cloud  waa 
rialng.  and  be  hurried  and  got  to  the  sta- 
tion before  It  rained,  tie  was  about  as 
wet  when  he  «ot  to  Forest  as  If  tbe  rain 
had  caught  him.  Before  he  was  put  off, 
the  conductor  stepped  out  of  the  car  be 
waa  in.  and  went  into  the.  rear  ear,  and 
came  back  with  one  of  the  train  bands. 
No  one  touched  plaintiff  but  the  conduct- 
or. He  took  plaintiff  by  the  arm,  and 
pulled  bira,  and  said  to  get  off. 

H&U  A  Httwiuood  an<i  W.L.  Watterson. 
for  plaintiff  in  error.  Doraey  A  HowelU 
J.  b.  Hutcheaon,  and  Hftrrtaon  &  Peeplea, 
for  defendant  in  error. 

LuMPKiK,  J,  1.  The  motion  for  a  new 
trial  aseigna  error  upon  various  refusals 
of  the  court  to  charge  the  Jury,  as  set 
forth  in  the  4th,  5th,  6th,  9tb.  and  IJth 
grounds  thereof,  and  also  upon  charges 
made  by  the  court,  as  stated  In  tbe  13th 
and  13th  grounds,  all  of  which  will  appear 
In  the  reporter's  statement.  Without  dls- 
eaaslng  these  numerous  grounds  sertat/m, 
we  have  endesTored,  tn  tbe  first  head- 
note,  to  formulate  and  condense  what 
we  understand  to  be  the  law  applicable. 
Tn  the  transaction  of  baslness  between  a 
railroad  company  and  the  public  there 
should  be  an  exercise  of  good  faith  on 
both  aides,  and  each  sbooid  consclNttious- 
ly  endeavor  to  deal  fairly  with  the  other. 
In  the  matter  of  keeping  an  office  open 
tor  the  sale  of  tickets  tbe  agent  of  the 
company  ahonld  not  bo  neglect  the  same 
as  to  subject  passengers  to  unnecessary 
trouble,  delay,  and  Inconrenlence  In  pro- 
curing their  tickets;  nor,  on  the  other 
hand,  abould  the  temporary  absence  of 
tbe  agent  from  his  office  oo  neceasary  boal- 
nesa  afford  a  passenger  a  pretext  for  lail> 
ing  to  purchase  a  ticket  when,  by  a  little 
patience,  he  could  easily  bare  obtained 
one.  Persona  desiring  tickets  should  exer- 
cise proper  diligence  Id  applying  for  them, 
but  are  not  bound  to  wait  upon  the  agent 
an  unreasonable  length  of  time,  nor  to 
call  again  and  again  at  bis  office,  when 

E roper  attention  to  bla  business  would 
ave  rendered  tbls  annecessary.  It  la 
also  trne  that  the  agent  at  a  way  station, 
who  baa  various  duties  to  perform,  la  not 
bound  to  keep  tbe  ticket  office  open,  and 
remain  in  attendance  thereupon,  every 
moment  op  to  the  time  when  he  may  law- 
fnlly  close  It,  It  aeema  to  us  there  shontd 
be  no  great  diffleulty  in  any  given  ease  in 


determining  whether  or  not  tbe  passenger 
exercised  proper  diligence,  or  tbe  agent 
gave  fair  and  reasonable  attention  to  bis 
dutlea.  Applylngtbe  rule  thatgood  faith, 
common  faonedty,  and  courteous  treat-, 
ment  should  be  observed  on  both  sldeit, 
any  fair  mind  ought  to  be  able  to  decide 
readily  who  la  in  fault  when  a  passenger 
fails  to  procure  a  ticket.  It  la  at  last 
simply  a  question  for  the  jnry,  and  tn 
solving  It  they  should  apply  to  tbe  facts 
proved  the  ruio  of  law  above  laid  dowu. 
As  to  tbe  relative  rlgbts  of  a  passenger 
found  upon  a  train  without  a  ticket  and 
of  tbe  company  In  anch  a  case,  see  Rail- 
road (Jo.  V.  Asmore.  88  Oa.  629.  15  8.  E. 
Rep.  13,  (decided  at  the  last  term.) 

2.  When  a  passenger,  for  want  of  a  rea- 
sonable opportunity  to  purchase  a  ttcket. 
has  boarded  a  railroad  train,  and  In  con* 
sequence  has  a  right  to  do  so  without  a 
ticket,  be  is  entitled  to  complete  his  Jour- 
ney by  paying  tbe  conductor  the  ticket 
rate  for  his  tare.  There  Is  uo  rule  of  law 
of  which  we  have  any  knowletlge  requir- 
ing blm  to  leave  the  train  at  a  station  en 
route,  and  purchase  a  ticket  back  to  the 
one  whence  be  started,  and  another  to  bis 
destination.  A  request  to  charge  that 
tbe  plaintiff  waa  under  any  obligation  to 
do  this  was  properly  refused.  Tbe  request 
was  based  on  tbe  Idea  that  a  ticket  from 
tbe  Intermediate  station  to  tbe  station 
from  which  tbe  plaintiff  started  would 
havebeen  good  either  way ;  but.  be  thlaas 
It  may;  no  passenger  rightly  on  a  train 
without  a  ticket  at  the  beginning  of  hln 
Journey  ahonld  be  aubjected  to  any  aurb 
inconvenience. 

3.  By  one  of  defendant'a  requestH  the 
court  was  asked,  in  effect,  to  instruct  the 
Jury  that  passengers  are  bound  to  use  all 
reasonable  care  and  diligence  to  conform 
to  the  rules  of  tberallroadcompany.  It  is 
clear,  without  dlBcusaion,  that  a  passen- 
ger would  not  be  bound  %o  conform  to  an 
unreasonable  rule  of  tbe  company.  Tbe 
request,  being  wanting  .  In  this  necessary 
quHliflcatlou,  waa,  of  course,  properly  re- 
fused. 

4.  It  cannot  be  denied  that  a  railroad 
company,  or  any  other  person,  baa  the 
right  to  employ  a  colored  servant,  and 
may  require  of  such  servant  the  perform- 
ance of  all  proper  dutlea  which  fall  within 
the  scope  of  hia  employment.  To  establish 
the  contrary  of  this  proposition  wf>uld 
lead  to  .consequences  utterly  absurd  and 
unreasonable,  and  would  result  in  endless 
trouble  and  inconvenience.  This  la  too 
plain  Inr  argument,  and  consequently 
there  can  be  no  wrong  or  Impropriety  in 
the  employmentby  a  railroad  company  of 
a  colored  train  hand;  and  It  Is  eqoally 
apparent  that  this  train  hand  may.  If  nec- 
easary, be  called  upon  by  the  conductor 
to  assist  In  ejecting  a  passenger  from  the 
train  who  baa  no  right  to  be  upon  it.  If 
tbe  passenger  Is  lawfully  and  rlfcbtly 
ejected,  be  certainly  would  have  no  cause 
of  action  against  the  company  merely  be- 
causeacoloredemployeasslsted  In  putting 
him  off.  This  being  true,  tbe  wrungful 
ejection  of  a  paaaenger  la  not  aggravated 
by  tbefact  that  the  conductor  called  upon 
a  colored  train  hand  for  assistance  In 
making  sacb  ejection.  Of  course,  we  du 
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not  mean  to  Intimate  tbat  tb^re  may  not 
be  osfsravatinK  circumatancefl  attending 
the  Improper  expulsion  of  a  passenger 
from  a  train  vrblcb  sbould  increase  tbe 
amount  of  his  damages  for  the  wrong 
done  bim.  PJiyslcal  Injuries,  Inanlts  by 
word  or  act,  peraoaal  IndleroUIeo,  actual 
Tioleuce  or  nnneceRsarj  force,  making  an 
improper  or  unseemly  demonstration, 
calling  for  assistance  when  It  was  mani- 
featly  out  needed,  and  the  only  effect  ol  it 
would  be  to  mortify  and  humiliate  tbe 
passenger,  and  many  other  thiiics  of  like 
ebarscter,  may  and  ahoold  Increaae  tbe 
damaKea  Id  cases  of  tbls  bind,  and  we  do 
not  desire  to  be  anderatood  as  holding  to 
thfl  contrary.  But  we  do  rule  distinctly 
and  nnequWocally  that  the  race  question 
Is  nut  properly  Involved  In  such  transac- 
tions, and  tbat  it  is  unlawful  to  hold  a 
railroad  company  liable  for  greater  dam- 
ages than  the  amount  for  wbleb  It  wonid 
be  lastly  liable  were  the  employe  aiding  in 
the  expulsion  of  the  paspenger  a  man  of 
hia  own  color.  In  our  nplnlon,  therefore, 
the  court  erred  In  relusiug  to  charge  the 
requftet  contained  In  the  tenth  ground  of 
tbe  motion.  Especially  under  tbe  circum- 
stances attending  the  trial  of  the  present 
case  do  we  think  the  defendaut  company 
was  entitled  to  have  tbe  Jury  instructed 
as  to  the  law  goTerning  Us  liability  In 
this  respect.  GoDOsel  lor  the  plaintiff,  In 
arguing  the  case  before  the  .Jury,  had  In- 
sisted that  his  client  was  entitled  to 
greater  damages,  becansn  tbe  condnctor 
called  upon  a  "nigger*^  employe  to  aid  In 
pulling  him  off.  In  fact,  the  **  nigger  **  did 
not  touch  tbe  plalntin,  bat  the  charge  re- 
quested was  specially  pertinent  In  view  of 
the  argameat,  and  tbe  refnsal  of  It  not 
Improbably  worked  a  hardship  on  tbe 
company. 

5.  The  Jury,  la  dzlng  tbe  amonnt  of 
damages  which  shonld  be  allowed  to  A 
passenger  for  a  wrongful  ezpulpion  from 
a  railroad  train,  may  take  Into  consider- 
ation all  the  Borroundlag  facta  and  at- 
tending clreamatances.  Including,  of  course, 
"the  IncoDvenlence  he  was  put  to  by  being 
put  off.  **  This  Is  one  of  the  necessary  ele- 
ments In  arriving  at  the  proper  amonnt 
to  he  allowed  one  upon  whom  a  tort  of 
this  kind  has  been  committed. 

6.  As  this  case  will  be  tried  ogain,  we 
express  do  opinion  as  to  whether  or  not 
the  plaintiff  ahonld  recover  any  amount 
whatever,  bnt  we  adjudge  that  the  ver- 
dict rendered  at  tbe  last  trial  was  so 
grossly  large  and  excessive  tbat  It  cannot 
he  sustained.  Even  If  the  plaintiff  was 
without  fault,  and  the  railroad  company 
entirely  In  tbe  wrong,  there  was  nothing 
in  tbefaeta  or  elrcnmstanees  shown  by 
tbe  record  to  warrant  a  verdict  for  the 
■am  of  91,308.  We  am  constrained  to  say 
this  verdict  mast  have  resulted  from  bias 
or  prejndlce,  and  for  this  reason  alone  we 
would  deem  It  oar  duty  to  order  a  new 
trial.  We  do  this  the  more  readily,  how- 
ever, becauseof  the  argument  of  plaintiff's 
counsel,  to  which  reference  has  already 
beni  made,  and  the  refusal  ol  the  court  to 
cointeraet  tbe  etftoct  It  must  bave  pro- 
duced upon  tbe  minds  of  thejary  by  giv- 
ing tbe  charge  requested. 

Jodgment  reversed. 


(f»  Va.  450) 
SHBI/rON  V.  COMMOirWBALTH. 
(Supreme  Gonrt  of  Appeals  of  '^rgiida.  Dec 

8.  1892.) 

BCBai:.ABT— iHDICtHBNT— AU.KaXTI01T  AS  TO  TlMS 

—  Ohisbiov  or  Na)c»  ov  WrrHBSBW— Dirbo- 

TOHT  BtATCTB  — COHTlHUAHOa   IN  ABSKSOB  Off 

Dbtbndxht. 

1.  Where  an  indictment  for  burglary.  In 
the  usual  form.  aUeses  that  tbe  offense  was 
committed  on  a  certain  day,  "about  the  hour  of 
twelve  o'clock  In  the  night  of  that  day,"  it 
clearly  means  in  the  nignt  after  sundown  of 
that  day,  and  is  sufficiently  certain  as  to  time. 

2,  It  is  not  essential  to  the  validity  of  an 
indictment  that  the  aameB  of  the  witnesses  on 
whose  evidence  it  is  found  be  written  at  the 
foot  of  the  indictment,  since  the  statute  re- 
quiring them  to  be  so  written  is  directory  only. 

'A.  Where  the  record  in  a  bfire^lory  case 
shows  that  it  was  once  continued  unul  'the  next 
day,  when  "this  case  was  continned  for  the  de- 
feadant,"  and  there  is  nothing  in  the  record  to 
show  that  defendant  was  personally  present  at 
the  time  of  either  continuance,  the  verdict  and 
judgment  of  conviction  must  be  set  aside. 

4.  In  such  case  the  court  cannot  presume 
that  the  trial  court  acted  rightly,  and  that  the 
essential  part  of  the  record  was  inadvertently 
omitted  by  the  clerk. 

Error  to  Prince  William  county  court. 

Ephralm  Sheltun  was  convicted  of  bur- 
glary, and  brings  error.  Reversed. 

C,  E.  Nleolf  for  plaintiff  In  error.  R.  Car- 
ter Scott,  for  tbe  Commonwealth. 

Lbwih,  p.  The  prisoner  was  Indicted  on 
the  7tta  of  December,  1891,  In  the  county 
court  of  Prince  William  county,  for  bur- 
glary. On  the  same  day  he  demurred  to 
tbe  Indictment,  buttbe  demurrer  was  over- 
raled;  whereupon,  being  arraigned,  he 
pleaded  not  guilty.  The  case  was  then, 
by  consent,  contloued  until  the  next  terra, 
and  the  prisoner  was  remanded  to  Jail. 
On  the  4th  of  January,  1892.  the  case,  as 
tbe  record  states,  was  continued  until  the 
next  morning,  tbe  5th  of  January;  and 
on  the  laat-mentloned  day  the  lollowing 
entry  was  made  on  the  record,  vlS;,  "This 
case  was  continued  for  tbe  defendant.  * 
There  is  nothing,  however.  In  the  record 
to  show  tbat  the  prisoner  was  personally 
present  in  court  on  either  of  the  two  last- 
mentioned  days.  At  the  ensuing  Febru- 
ary term  he  was  tried,  and  sentenced.  In 
accordance  with  the  verdict,  to  conflne- 
luent  in  tbe  penitentiary  for  five  years. 

1.  The  first  assignment  of  error,  vli., 
tbat  tbe  demurrer  to  tbe  Indictment 
ought  to  have  been  sustained.  Is  not  well 
taken.  The  Indictment  follows  the  nsual 
form  In  like  cases,  and  Is,  we  think,  suffi- 
cient. The  principal  points  of  objection  to 
it  are  (1)  that  It  leaves  It  uncertain 
whether  the  alleged  oOense  was  commit- 
ted at  midnight,  at  the  commencement  or 
termination  of  the  day  mentioned,  wblcb 
points  of  time  are  24  hours  apart;  and  (3) 
that  the  names  of  the  witnesses  upon 
whose  evidence  the  indictment  was  found 
are  not  written  at  the  foot  of  tbe  Indict- 
ment, as  the  statute  requires.  As  to  the 
first  point,  the  allegation  la  tbat  tbe  of- 
fense was  committed  "on  tbe  lOtb  ol  No- 
vember. 1891,  about  tbe  hour  of  twelve 
o'clock  In  the  nlsrhtof  that  day,"  wblcb 
clearly  means  In  the  night  after  sundown 
ol  tbat  day.   And  as  to  the  second  point. 
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ItiH  enoagh  tn  say  that  tbe  statute,  now 
carried  latu  sectluD39&4orthe  Code.requlr- 
iDfc  tbe  names  of  the  wlcnessea  to  be  writ- 
ten at  the  loot  of  the  Indictment,  ta  direct- 
ory merely.  In  Oever's  Oa^e,  It)  Leigb,  6S5, 
it  was  held  by  the  general  cuart  that  the 
statute  requiring  the  title  or  profeBiitoD  of 
the  prosecutor  to  be  written  at  the  foot 
of  the  indictment  was  only  directory  to 
the  officers  of  the  conrt,  and  therfatore 
that  the  failure  to  comply  with  the  reqni- 
■Itlon  of  the  statute  lu  that  case  was  no 
ground  tor  qnasbluK  the  Indictment.  And 
In  Willlama*  Case.  6  Qrat.  702,  it  was  de- 
cided, on  the  authority  of  Derer'sCase,  that 
the  omission  to  write  at  the  toot  of  the 
indictment  the  name  ot  the  witness  on 
whose  evidence  It  was  found  was  no  rea- 
son for  quashing  It.  In  State  t.  Shores, 
81  W.  Va.  491,  7  S.  E.  Bep.  4IS,  which  was 
en  Indictment  for  borglary,  a  similar  ques- 
tion was  decided  in  the  same  way.  The 
court  held  in  that  case  that  the  omission 
to  nrlte  the  names  ol  the  witnesses  at  the 
foot  of  the  Indlctmentwas  not  to  the  prej- 
udice of  the  accused, Inasmach  as  thepros- 
ecutlng  attorney,  wheo  their  names  are 
so  written,  is  not  boand  to  call  them  at 
the  trial;  that  the  proTlelon  of  the  con- 
stltntlon  that  "the  accused  shall  be  con- 
fronted with  the  wltneseea  against  him" 
merely  meant  that  the  wltnesHes  who  tes- 
tify at  the  trial  mast  appear  In  person, 
and  that  hearsay  evldeDce  was  Inadmis- 
sible; and  referrlBK  to  the  West  Vlrgina 
statute  on  the  subject,  and  to  the  fact 
that  In  Williams'  Case,  supra,  a  similar 
statute  In  Virginia  had  been  construed  to 
be  directory.  It  was  further  said:  "That 
case  was  decided  forty  years  ago,  and  we 
have  no  Inclination  to  disturb  It  now. 
Whatever  may  have  been  decided  else- 
where, we  bold  the  law  to  be  settled  in 
Virginia  and  this  state  that  snch  a  atat- 
nte  is  nut  mandatory,  but  directory." 
The  statute  having  been  thus  construed 
before  the  revlsal  of  1887.  the  legislature 
must  be  preHumed  to  have  Intended,  wheu 
the  statate  was  retained  In  the  Code,  to 
adopt  the  construction  put  upon  It  by  the 
courts,  notwithstanding  the  Code  dis- 
penses with  an  examination  before  a  Jus- 
tice as  a  nscessary  preliminary  to  a  trial 
for  felony. 

2.  An  insuperable  objection,  however, 
to  the  Judgment  in  the  present  case  is 
that  the  record  does  not  show  that  the 
prisoner  was  personally  present  Id  court, 
either  on  the  4tb  or  6th  ot  January,  when 
the  case  waa  continued,  which  was  after 
the  arraignment.  It  Is  an  established 
rule  that  a  person  indicted  for  a  felony 
must  not  only  be  arralsnud  In  person  and 
plead  In  person,  but  he  mast  be  personally 
present  during  all  the  subHequent  proceed- 
ings, and  the  record  must  show  that  he 
was  present,  nor  can  be  waive  the  right 
tu  be  present.  The  rale  was  established 
at  an  early  day  in  England,  at  a  time 
when  a  person  aoensed  of  crime  was  not 
allowed  theadvlce  and  attslstance  of  coun- 
sel; and  although  the  reason  for  the  rule 
(to  the  extent,  at  least,  that  the  accuaed 
was  never  denied  the  right  to  have  the  aid 
of  counsel)  dues  not  exist  In  this  country, 
nor  at  the  present  day  in  England, yet  the 
role  still  prevails  In  Virginia  In  all  its  an- 


cient strictness.  Sperry's  Case.  9  Leigb, 
623;  Hooker's  Case,  13  Orat.  768;  Jack- 
sou's  Case.  39  Orat.  666;  lAwnnce*s  Caae, 
30  Orat.  845;  Bond's  Caae.  88  Va.  681,  8  S. 
E.  Rep.  149.  It  Is  quite  probable  that  tbe 
defect  tn  the  record  is  due  to  the  lnadver> 
teoce  of  tbe  clerk  in  making  np  the  record. 
But  be  that  as  It  may,  we  can  decide  tbe 
case  only  on  the  record  as  it  is,  tor  It  is  a 
settled  principle  thattlie  presumption  that 
a  court  of  general  Jurisdiction  acts  rightly 
cannot  supply  an  essential  part  otarecoivl 
In  a  felony  case.  It  has  been  held  that  tbe 
right  of  tbe  prisoner  to  be  personally  prea- 
ent  atterurralgoment  Is  wlthoat  any  limit 
or  exception,  when  tbe  step  la  not  one  of 
mere  discretion  In  the  court;  and  In  anme 
iurisdictlons  it  la  held  that  thequeetiun  as 
to  a  continuance  is  a  matteraltogetheF  lo 
the  discretion  of  the  court,  whose  ruling 
In  tbe  matter  Is  not  asfllgaable  as  error. 
Bat  It  Is  not  so  In  Virginia,  altbongh  here 
an  appellate  court  will  not  reverse  a  Jadg- 
meut  lor  a  ruling  on  a  motion  fur  a  con- 
tinuance, unless  such  ruling  tje  plainly  er- 
roneous. Hewitt's  Case.  17  Orat.  627.  At 
all  events,a  motion  for  aoontlanance.and 
the  ruling  ot  tbe  coprt  theraon,  ia  a  step  in 
tbe  pruaecntlon  by  which  tbe  prisonerls  to 
be  affected,  and  hencecannut  be  taken  after 
arraignment  in  his  absence.  Wheeler  v. 
State,  14  iQd.  57S;  State  v.  Alman,  64  N.  C. 
364;  Warren  v.  State,  68  Amer.  Dec.  219. 
notes.  It  follows  that  the  Judgment  mast 
be  reversed,  the  verdict  of  the  Jury  set  aside, 
and  the  case  remanded  for  a  new  trial. 


(89  Va.  ««) 
BOWLES  V.  BRAUEB  et  al. 
(Supreme  Court  of  Appeals  of  VirgiDia.  Dee. 
8.  1882.) 

DbBD  or  TROBT— FOBBCLOSnHB  SUJ!— SUPPICIBN- 
OT  OF  NOTICB. 

1.  Where  a  deed  of  trust  provides  that  a 
sale  thereaoder  iholl  be  made  after  first  ad- 
verdsing  lo  a  newnaper  "for  five  days,"  a 
Sunday  iDterrenln^  between  the  first  and  last 
insertion  of  the  notice  is  to  be  rednmed  as  one 
of  the  five  dajB  prescribed. 

2.  In  computing  the  time  of  paUlcatloD  in 
snch  a  case  the  day  of  the  first  fosertioa  Is  to 
be  excluded  and  that  of  tbe  last  Is  to  be  fn- 
oluded. 

3.  The  fact  that  the  debtor  was  ID  at  tiie 

time  of  the  sole  nndw  the  deed  of  trost,  and 
soon  afterwards  died.  Is  not  a  ground  tor  set- 
ting aside  the  sale. 

Appeal  from  chancery  eoart  of  Bleb- 

mond. 

Bill  In  equity  by  one  Bowles  against 
one  Brauer  and  others.  From  a  decree  lur 
defendants,  plalntllf  appeals.  Affirmed. 

J,  Satal,  ParrtMb  uid  W,  B.  Smith,  for 
appellant.  M^M.QUIima  BSkA  JmSaton  Cm- 
betl,  for  appellees. 

Lrwib,  p.  This  was  a  salt  to  set  aside 
a  sale  and  to  cancel  adeed  made  by  James 
B.  Elam.  trustee  In  a  deed  ol  trust.  Tlw 
deed  of  trust  provides  that  Id  tlw  arent  oC 
a  sale  the  same  shall  be  made  **attor  first 
advertising  the  time,  place,  and  terms 
thereof  lur  five  days  in  some  newspaper 
pobllahed  In  the  city  ot  Richmond."  The 
sale  ot  the  premises  in  question  waa  made 
on  Tuesday,  thelOth  ot  March,  1891,  at  half 
past  4  o'clock  p.  If.  Notice  ol  the  sale  was 
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giv«D  by  pDbllcatlon  Id  the  Bicbmond 
DiBpa'tch  OD  Miirch  5th,  6th.  7th,  8th.  and 
lOtb,  there  being  no  Issue  of  the  paper  on 
Slonday.  the  9tb.  The  principal  qneHtlon 
is  whether  the  adTerttsement  was  soffl- 
cient ;  and  that  depends  npon  whether  the 
Sunda^r  which  Intervened  between  the  first 
Insertion  of  the  nuttce  and  the  day  on 
which  the  sale  was  made  is  to  be  reclioned 
as  one  of  the  five  days  prescribed  by  the 
deed  of  trnat.  The  chancery  conrt  held 
that  It  Is ;  and '  tn  that  view  we  concur. 
In  the  compntatfon  of  time  a  distinction 
has  been  drawn  between  matters  of  court 
practice  and  qu^tlons  arising  under  stat- 
utes, or  "statute  time,"  as  it  Is  called. 
Thus.  In  Rex  v.  Elhlns,  4  Burrows,  2129,  It 
was  held  that  Sunday  was  not  to  be  reck- 
oned aa  one  of  the  (our  days  in  which  the 
defendant  couM  move  In  arrest  ut  Jads- 
ment;  and  In  Howard  v.  Smith,  1  Barn, 
ft  Aid.  538,  It  was  determined  that  an  in- 
tervening Sunday  was  not  to  be  counted 
as  one  of  the  tour  days  for  a  ca.  sa.  to  lie 
In  the  sheriff's  office  to  charge  the  ball, 
becanse  the  object  of  the  rule,  as  l^ord  El- 
LENBOBOUOH  said,  wastoglvo  the  bail  four 
days  to  narcfa  the  offlee,  and  search  conld 
not  be  made  on  Sunday.  See*  alau,  Mlchle 
T.  Mlcbte,  17  Orat.  liK);  Bead's  Case,  22 
Orat:  924.  In  the  construction  of  stat- 
ntes.  however,  the  rule,  founded  In  rea- 
son, and  supported  by  the  weight  of 
authority.  Independently  of  any  statu- 
tury  rule  on  tbe  subject,  la  that  when 
a  statute  prescrlbifs  a  certain  number  of 
days  within  which  an  act  Is  to  t)e  done, 
and  says  nothing  about  Sunday,  It  la  to 
be  Included,  unlesB  the  last  day  falls  on 
Sunday,  In  which  case  the  act  may  gener- 
ally bedoae  on  the  Biicceedlugday.  Street 
V.  n.  S..  133  U.  S.  299.  ID  Sup.  Ot.  Kep.  809; 
King  V.  Dowdall,  2  Sandt.  ISl;  Porter  v. 
Pierce.  120  N.  T.  217.  24  N.  E.  Bep.  281.  In 
tbe  recent  and  wdl-constdered  case 'of 
Creasey  t.  Parks,  76  Me.  532,  It  was  held. 
In  conformity  with  the  rule,  under  a  stat- 
ute which  prescribed  that  proport.v  seized 
fortaxea  should  be  kept  four  days,  and 
then  aold  unless  the  taxes  were  paid,  that 
the  day  of  seizure  was,  in  the  compnta- 
tlOD  of  time,  to  bfl  excluded,  but  that  an 
Intervening  Sunday  was  to  be  counted, 
and  tbat  tbe  sale  must  take  place  on  the 
fourth  day,  unless  that  should  fall  on 
Sunday,  and  then  on  the  next  day.  "Tbe 
property  seised  cannot  be  sold  on  Sun- 
day."* said  the  court,  "not  because  Sun- 
day Is  not  a  day,  but  because  it  la  a  day 
on  which,  by  statute,  tbe  execution  of 
ctrll  process  Is  prohibited." 

Hence,  If  the  act  to  be  done  may  be  law- 
fully iierformed  on  Sunday,  and  the  last 
day  for  Its  performance  falls  on  Sunday, 
then,  Id  such  a  case,  Sunday  Is  nut  to  be 
excluded.  The  case  nf  Casey  v.Vlall,  17  R. 
X.  — ,  21  Atl.  Rep.  911,  Is  an  Instance  of 
this  sort,  In  which  case  a  number  of 
audlogoua  cases  were  cited  by  the  court. 
The  cane  of  DUlard  v.  KrlRe,86  Va.4lO,10S. 
£.  Rep.  4!M,  Is  also  an  authority  to  show 
that  Sundays  are  to  be  counted  in  com- 
puting statute  time,  although  It  was  de- 
cided in  tbat  case  that  the  requisite  notice 
bad  not  been  given.  A  similar  principle 
of  computation  applies  to  the  precient 
case.  This  is  a  case  of  contract,  and  the 
law  is  tbat  if  a  contract  Is  to  be  pur- 


formed,  or  some  act  done.  In  a  certain 
number  of  days,  and"  Sunday  happens  to 
come  between  the  first  and  last  day.  ft 
mast  be  counted  as  one  day.  unless  the 
contrary  be  clearly  expressed.  2  Pars. 
CoDt.  662;  2  BenJ.  Sales,  (6th  Amer.  Ed.) 
51024,  note;  6  Amer,  ft  Bug.  Euc.  Law,  tit. 
"Day."  The  provision,  moreover,  of  the 
deed  of  trust  Is,  not  tbat  notice  of  sale 
aball  be  published  five  consecutive  daya, 
but  tbat  five  days'  notice  shall  he  pub- 
lished, and  excluding  tbe  day  the  notice 
first  appeared,  and  counting  the  Interven- 
ing Sunday  as  one  day,  as  also  tbe  day 
on  which  the  sale  was  made,  which  was 
the  fifth  day,  tbe  notice  was  sufflcient. 
Johnson  v.  Dnraey,  7  Gill.  260;  Oerman 
Bank  V.  Stumpf.  73  Mo.  Sll.  We  say  tbe 
first  day  Is  to  be  excluded  and  the  last 
counted,  because  the  case  is  not  within 
the  provision  of  our  Code  that  "where  a 
statute  requires  a  notice  to  be  given,  or 
any  other  act  to  be  done,  a  certain  time 
before  any  notice  or  proceeding,  there 
must  be  tha  t  time  exclusive  of  the  day  for 
such  motion  or  proceeding;  but  the  day 
on  which  such  motion  is  given  or  socb  act 
Is  done  may  be  counted  as  part  of  tbe 
time."  Code.  S  5,  subd.  8. 

The  remaining  grounds  upon  which  tbe 
prayer  of  the  bill  is  based  are  equally  un- 
tenable. The  vague  allegation  of  the  bill 
that  the  trustee  made  such  statements  at 
the  sale  concerning  tbe  title  to  the  prop- 
erty aa  to  deter  blddera  from  bidding  its 
value  is  denied  In  the  answers,  and  Is  not 
proven ;  nor  does  tbe  evidence  support  tbe 
allegation  tbat  the  property  was  sold  for 
an  Inadequate  price.  On  the  contrary,  we 
think  it  shows  the  price  was  a  fair  one, 
and  certainly  more  than  the  debtor  offered 
to  take  for  the  property  a  short  while  be- 
fore the  sale.  The  bill  also  states  that 
Bowles,  the  debtor,  was  111  at  tbe  time  of 
the  sale,  and  soon  afterwards  died;  but 
that  circumstance  constitutes  no-ground 
for  setting;  aside  tbe  sale  any  more  than 
bis  death  before  the  sale,  or  before  default 
was  made,  would  have  been  a  ground  for 
avoiding  It.  It  appears  that  the  trustee, 
after  he  had  been  directed  by  the  secured 
creditors  to  enforce  the  deed  of  trust,  and 
before  taking  any  steps  to  do  so,  made 
repeated  efforts  to  see  tbe  debtor,  butwaa 
each  time  told  he  was  not  In  a  condition 
to  attend  to  bUHlness,  owing  to  a  too  free 
indulgence  lu  stimulants.  He  also  wrote 
bim  that  he  had  been  directed  to  sell  the 
property,  but  received  no  reply.  Tbe  sale 
was  then  advertised,  and  In  making  It 
there  was  nothing  In  the  conduct  either  of 
the  trustee  or  the  purchaser,  tor  aaght  tbe 
record  shows,  to  warrant  a  court  ot  equi- 
ty In  setting  It  aside. 

The  decree  Is  affirmed. 


(8»  Ta.  m) 
BTRAYBB  v.  LONO'S  EX'S  st  al. 
(Sopreme  Court  of  Appeals  of  Virgiiila.  Dm. 

IB,  18»2.) 

JtmidAL  Sales — Bono  of  CouMisaiOHWU-^teATB 
or  CouHiasioMta  —  Bale  bt  Sdbvivobs  —  Ra- 

DBHPTION'. 

1.  "Wliere  a  decree  directing  the  sale  of  a 
debtor's  real  estate  by  three  couunissloners 
provides  that  tbe  commiasioiien  giving  the  bond 
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mlKht  soli  alono,  a  sale  by  two  commiadoners, 
one  of  whom  gave  the  bond,  1b  valid. 

2.  la  such  cnse  It  la  Immaterial  that  the 
third  commissioner  died  prior  to  tlie  day  the  ad- 
Tertiseincnt  of  the  sale  first  appeared. 

3.  Where  the  jad^ment  debtor  had  103 
days,  exclusive  of  the  time  the  cause  was  pend- 
ins  in  the  sunreme  court,  in  which  he  might 
hare  redeemed,  and  his  failore  to  redeem  re- 
sjilted  from  inability^  and  not  from  lack  of  time, 
and  neither  he  nor  his  creditors  could  have  been 
bmefitcd  by  further  delaTf  the  claim  that  the 
eommifisloDers  did  not  valt  for  the  90  days  al- 
lowed by  the  decree  for  redemption  to  expire, 
cannot  prevail. 

4.  The  fact  that  the  real  estate  was  not 
advertised  to  be  sold  free  from  dower  is  imma- 
terial where  it  does  not  appear  that  it  sold  for 
leas  than  its  value,  and  lay  failure  to  except 
rite  debtor  cannot  show  such  fact  by  extra- 
neous evidence. 

Appeal  Irom  circuit  court,  Sheaaudouh 
:ouDty. 

Proceetltnf^  hy  Joseph  B.  Strayer 
BgaiDRt  M.  Lung's  executor  and  otbf>ra, 
plaintiff's  creditors,  to  aet  aside  a  com- 
mlaaionera*  sale  ot  real  estate  under  a 
"ornier  decree  In  said  canse.  From  a  de- 
cree confirming  the  sale,  plaintiff  appeals. 
Affirmed. 

For  former  reports,  see  8  S.  E.  Rep.  372, 
and  10  S.  E.  Rep.  574. 

W.  L.  r^ficctyaud  J.  E.  RoUt-r,  tor  appel- 
ant.   Walton  A  Walton,  for  appellees. 

HiNTON.  J.  By  a  decree  entered  In  tlita 
:aniie  on  the  9th  day  of  April,  1889,  whicli 
WHS  affirmed  tn  soUdo  by  this  coort  on 
the  9tb  day  of  January,  1R90,  (see  86  Va. 
557.  10  8.  E.  Rep.  674,)  It  was  adjudged, 
among  other  things,  that  certain  real  es- 
tate which  has  been  the  subject  of  contro- 
versy for  a  number  ol  yeani  should  be 
sold,  and  that  the  value  of  Mrs.  Strayer's 
conttngeut  right  of  dower  In  said  lands 
was  the  sum  of  f 1,738.77.  Acting  in  pur- 
suance, of  this  decree,  the  said  lands  or 
farms  were  sold  on  the  lat  day  of  March, 
1890.  by  M.  L.  Walton  bud  Ueurge  R.  Cal- 
vert, the  two  suTvtvlOK  commissioners; 
the  other  commissioner,  H.  C.  Allen,  hav- 
ing previouflly  died.  This  action  ot  the 
commlssiooera  was  duly  reported,  and 
confirmed  by  the  circalt  court  of  Shenan- 
doah county  In  a  decree  rendered  on  the 
4th  day  uf  April,  1890.  and  It  Is  this  last- 
meutloned  decree  which  Is  now  asHalled 
ou  three  grounds.  And  first  it  la  argued 
that,  one  of  the  commissioners  having 
died  previously  to  the  IMth  day  of  Janu- 
ary, 1890,  the  day  the  advertisement  of 
sale  first  appeared,  no  valid  sale  could  be 
effected  by  the  surviving  commissioners. 
But,  however  this  may  be  ordinarily,  (a 
point  upon  which  we  express  no  opinion 
now,)  It  Is  perfectly  clear  that  there  Is  no 
room  for  any  such  contention  In  this  case, 
for  the  reason  that  the  decree  clearly  con- 
templates that  the  commlHsloner  giving 
the  bond  might  sell  alone;  and  It  Is  mani- 
fest that  his  action  conid  not  be  Invali- 
dated by  his  merelyjolnlng  bis  co-commis- 
sioner with  hira  In  the  advertisement  and 
report  made  to  the  court. 

It  Is  next  insisted  that  the  acting  com- 
mlssloneni  did  not  wait  for  the  90  days  al- 
lowed for  redemption  by  the  decree  ol  1888 
to  expire  before  advertising  the  said  lands 
for  sale.  This,  however.  If,  for  the  sake  of 


argnraeut,  we  admit  it  to  be  an  Irregular- 
ity which  should  prevail  In  certain  cases, 
ought  not  to  prevail  here;  for  the  appel- 
lant, as  a  mere  calculation  ot  the  time 
from  the  rendition  of  the  decree  of  1889  to 
the  day  ot  sale,  exclusive  of  the  time  the 
cause  was  pending  In  this  court,  will 
show,  had  103  days  within  which  he  might 
have  redeemed  his  land,  and  our  knowl- 
edge of  the  record  Jastlfiea  us  in  saying 
that  his  failure  to  redeem  It  proceeded  from 
Inability,  and  not  from  lack  ot  time;  and 
It  certainly  appears  that  neither  he  nor  bis 
creditors  could  possibly  have  been  advan- 
taged by  furitaer  delay. 

Ah  to  the  last  ub]eutlon,  that  the  prop- 
erty was  not  advertised  to  be  sold  free 
from  dower,  we  think  it  is  Immaterial,  as, 
from  the  failure  to  except,  the  appellant  is 
precluded  fromsfaowlng  by extraneone evi- 
dence, which  we  bellevecould  not  be  done, 
that  the  property  sold  lor  lees  than  its 
value,  and  such  does  not  appear  to  be  the 
case  on  the  face  of  the  proceedings.  On 
the  whole,  we  find  no  error  In  the  decree 
complained  of,  and  the  aame  must  be  af- 
firmed. 


(S9  Va.  W) 

HURT  et  al  V.  BROOKS  et  at 

(Sivreme  Ooort  of  Appeals  of  Ylrgbiia.  Dee. 
16,  1892.) 

Wnj^— CoHSTBfTOTiox— ITatitrs  or  SsTAn. 

Testator  gave  certain,  property  to  hli 
son  A.,  and  then  provided  that  '^thia  pnverty 
thus  specified  by  me,  and  given  to  nay  son 
A.  dnrTug  his  natural  life,  at  his  death  I  pve 
and  bequeath  the  same  to  his  children,  law- 
fully bi'gotten  heirs  of  his  body,  and  their  de- 
scendants, if  he  should  have  any  to  die,  leaving 
children,  during  his  natural  life."  The  general 
Bi!ope  of  the  hutmment,  often  exprcsicd,  was  to 
mue  the  share  oi  each  of  testator's  childroi 
equal,  and  to  limdt  the  proper^  devised  and  be- 
queathed to  A.  and  the  other  diildren  to  tlie 
natural  life  of  each.  Held,  that  the  jiarticnlar 
words  which  might  raise  a  presumption  of  a  fee- 
simple  estate  in  A.  w»e  controlled  by  the  evi- 
dent intention  of  testator  that  h«  should  only 
take  an  estate  for  life,  with  remaindn  to  his 
children. 

Appeal  Irom  circalt  court,  Campb^ 

county. 

Bill  In  equity  by  John  L.  Hurt  and  oth- 
ers against  Sarah  E.  Brooks  and  others. 
From  a  decree  for  defendants,  plalntitb 
appeal.  Beversed. 

R.  Q,  B.  Kean,  for  appellants.  Kirkpat- 
rick  tft  Blackford,  for  appellees 

Lact.J.  This  is  an  appealfrom  adecree 
of  the  circuit  court  of  Campbell  county, 
rendered  ou  tbe  28th  day  ot  October.  1880. 
The  case  Is  as  follows:  In  1840  onu  James 
Brooks,  of  Campbell  uounty,  died,  having 
made  and  published  his  will  and  codicils, 
which  were  duly  probated  after  bis  death. 
In  his  will  and  codicils  he  provides  for  hla 
seven  children,  making  provision  for  each, 
and  declaring  hla  purpose  to  make  them 
equal  beneficiaries  under  his  will.  The 
controversy  In  this  case  arises  over  the 
proper  construction  ot  the  ninth  daaaa 
ot  the  said  will,  which  la  as  followa.  bo 
far  aa  It  is  material  to  be  stated:  "Ninth 
Item:  ?  give  and  bequeath  to  my  aos 
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Alexaoder  the  half  of  the  tract  of  land  on 
which  I  live,— weatslde  ol  Lynch'«  creek,— 
iDclnillng  the  manalnn  bouse  lu  which  I 
live,  the  east  boundary  described  in  Ben- 
jamin's lot.  Also,  I  glre  to  my  son  Alex- 
BDder,  darlofc  bis  natural  Ule.  the  dhd  and 
beDcUt  of  six  negroes,  uAmcH  as  follows, 
[named,]  and  one  hundred  dollars*  worth 
of  BiQali  property,  [enumerated,]  all  of 
which  property  of  land,  negroes,  half  of 
roy  mills,  with  their  profits,  and  every 
character  of  property  1  thus  give  my  aoo 
Alexander.  I  estimate  at  thesnm  of  f  10.300, 
and  the  property  or  general  dividend  ot 
my  whole  estate  for  each  child,  beluK  one 
seventh  ot  my  whole  estate,  1  estimate  at 
$9,776.98,  which  leaves  Alexander  in  debt 
to  my  estate  the  sum  of  f524.02,  which 
som  1  will  that  Alexander  pay  to  my 
estate.  In  order  that  each  child  may  re- 
ceive hlH  equal  according  to  this  will. 
TbiB  property,  thus  specified  by  me,  and 
given  to  my  son  Alexander  Rrooks  during 
bis  uatural  life,  at  his  death  I  give  and  be- 
queath the  same  tu  his  child  nr  children, 
la  wfully  begotten  heirs  of  his  body,  and 
their  deBcendants,  if  be  should  have  any 
to  die,  leaving  children,  during  bis  natural 
life.  This  property  tbua  given  by  me  to 
ray  eon  Alexander  during  hla  natural  life, 
after  his  death  I  give  and  bequeath  the 
same  to  his  child  or  children,  if  any,  for- 
ever, with  tbelncrease  of  thefemale  slaves; 
but  It  my  said  son  Alexander  Brooks 
shonld  die,  leaving  no  child  or  children, 
then  and  In  that  case  I  give,  devise,  and 
bequeath  the  land  and  Blavea  In  this 
elaose  mentioned,  together  wltb  the  io- 
erease  ot  the  female  slaves  In  said  lot,  to 
be  divided  per  atlrpps  among  all  my  grand- 
children equally,"  (deslgnatlne  them  by 
their  parents,)  and  re[>eat8  his  plan  ot 
equality  among  bis  children,  and  the  Bum 
Alexander  Is  to  pay  to  this  end. 

Alexander  J.Brooks  survived  bis  father, 
grew  to  lull  age,  married,  and  a  number 
ot  children  were  the  is^iue  of  the  marriage, 
and  a  divorce  sultbavlng  been  commenced 
by  hlB  wife,  the  appellee  Sarah  £.  Brooks, 
against  the  said  Alexander  J.  Brooks,  con- 
veyed the  said  land  to  trustees  for  the 
support  ot  bis  wife  and  cbildren  for  and 
during  the  lite  of  the  said  Alexander  ,1. 
Brooks;  aud  eeveral  (rfbls  children  sold 
to  pnrchaBers,  tor  value,  during  his  life, 
their  Interest  In  the  Bald  land.  Among 
these,  certain  parties  conveyed  their  in- 
terest to  the  appellant  John  I>.  Hurt,  de- 
scribing It  aa  the  land  devised  to  Alexan- 
der J.  Brooks  for  lite,  and  at  his  death 
to  bifl  children,  by  the  will  of  bin  father, 
Jamea  Brooks,  deceased.  Alexander  J. 
Brooks  having  died  In  November,  1889,  on 
the  2d  day  of  January,  1890,  tbe  said  John 
L.  Hurt  and  certain  children  i^t  the  said 
Alexander  Brooks  filed  their  bill  against 
the  Bald  Sarah  £.  Brooks,  tbe  widow  and 
other  children  ot  the  said  Alexander 
Brooks,  and  Perrow  ib  Staley,  trustees, 
to  bave  partition  uf  tbe  said  land  devised, 
as  tbe  bill  alleges,  to  Alexander  Brooks 
forltfe-Hlurlng  his  uatural  life — and  at  his 
death  to  hlR  children,  and  the  descendants 
ot  any  cblld  or  children  of  his  who  should 
die  daring  Alexander's  natural  life,  In  tee 
simple,  and  further  reciting  the  said  will 
of  James  Brooks,  reciting  the  marriage  ol 


the  said  Alexander  J.  Brooks,  and  the 
children  and  their  descendants  surviving 
hlm^  and  tbe  transactlonn  aforesaid,  by 
them,  concerning  tbe  eaid  land  during  hla 
life,  or  that  tbe  said  land  be  sold.  If  tbe 
partition  he  deemed  Impracticable, for  dis- 
trlbuclon  of  tbe  proceeds.  Tbe  said  Sarah 
E.  Brooks,  the  widow,  and  Susan  W. 
Brooks  answered,  claiming  that  the  land 
in  question  was  devised  by  James  Brooks 
to  Alexander  J.  Brooks  In  fee  simple,  and 
exhibited  a  will  made  by  tbe  said  Alexan- 
der J.  Brooks  a  few  days  before  bis  death, 
on  the  5th  day  of  November,  1889,  as  fol- 
lows; "This  Is  my  last  will,— testament. 
I  wldb  to  give  all  my  interest  in  this 
estate,  [the  Brooks  estate,]  and  wish  It  to 
be  conveyed  after  my  death  to  my  wife, 
Ballle  E.  Brooks,  and  daughter,  Susan  W. 
Brooks,  equally."  Signed  by  tbe  ,said 
Brooke  wltb  his  cross  mark,  and  wit- 
nessed by  three  witnessed.  In  August, 
1890,  tbe  court  directed  the  laud  to  be  rent- 
ed out  by  the  Bherltt  In  parcels,  and  on  the 
28th  day  ot  October.  18UU,  rendered  the  dfv 
cree  appealed  from  here,  by  whi''h  the 
court  decided  that  Alexander  J.  Brooks 
took  a  tee-Blmple  Interest  In  the  land  In 
the  bill  and  proceedings  mentioned  (and 
of  which  a  partition  is  prayed  lu  the  said 
bill)  under  the  will  of  his  father,  James 
Brooks,  deceased,  and  that,  therefore,  the 
plaintiffs  have  no  title  nor  Interest  In  the 
said  land,  dismissed  the  bill,  and  decreed 
that  the  BherlH  assign  the  rent  bonds 
taken  by  him  to  Sarah  E.  Brooks,  aa  she 
held  a  lite  Interest  under  a  deed  troqa  said 
Alexander  J.  Brooks  In  tala  lifetime.  Iron 
which  decree  the  case  was  brought  here 
by  appeal. 

The  only  question  Involved  In  this  ap- 
peal is  the  true  construction  ot  tbe  will  of 
tbe  said  Jamus  i3rooka.  The  ninth  clause 
of  the  said  will  provides,  us  to  the  share 
of  his  estate  devised  to  Alexander  J. 
Brooks,  as  tollowa:  "This  property  thus 
specified  by  me  and  given  to  my  son  Alex- 
ander Brooks,  during  his  natural  life,  at 
his  death  1  give  and  bequeath  the  same  to 
hlB  cbildren,  lawfully  begotten  heirs  of  bis 
body,  and  tbeirdescendantB.lt  he  should 
have  any  to  die  during  h^s  natural  lite." 
In  coDBtruing  this  will,  It  must  be  remem- 
bered that  wills  are  constrned  to  operate 
according  to  the  intenticin  of  /the  parties. 
If  by  law  they  may  ;  and,  If  they  cannot 
In  one  form,  they  shall.  It  poaslble,  oper- 
ate in  that  which  bylaw  will  effectuate 
the  intention.  And  in  later  times  the 
judges  have  gone  further  thau  formerly, 
and  have  had  more  conslderntton  for  tbe 
BnbBtance,  to  wit,  tbe  passing  ot  tbe  es- 
tate according  to  the  Intention  ol  the  par^ 
ties,  than  to  the  mere  manner  of  passing 
it.  So  legal  presumptions  and  rules  of 
constrnctlon  which  would  otherwise  pre- 
vail yield  to  an  Intention  satistactorlly  ex- 
pressed In  the  Instrument  Itself,  and.  In- 
deed, In  the  face  of  snch  expression  ot  In- 
tent, bare  no  application.  It  Is  not 
allowable  to  Interpret  what  baa  no  need 
ol  Interpretation,  nor  will  tbe  law  make 
an  exposition  against  tbe  express  words 
and  intent  of  the  partiee.  In  short,  where 
there  Is  a  manifest  general  intent,  the  con- 
atructlon  should  be  such  as  to  effectuate 
It,  though  by  that  construction  some  par- 
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ticulsr  or  sabordtnate  Intent  maybe  de- 
feated, ur  the  literal  Import  of  tbe  words 
be  departed  from.  It  is  not  admissible, 
by  adberlDK  to  tbe  letter,  to  defeat  the 
manllMt  object  and  deslKii  of  the  iostra- 
ment.  Mluor,  Inat.  M9-951;  8  Lomax, 
Dlfc*  194, 197.  The  construction  shoald  be 
upon  the  entire  Instrument,  and  nt»t  mere- 
ly upon  disjointed  parts  of  It,  so  that  ^T- 
ery  part  of  It,  it  possible,  may  take  effect. 
Judge  JoYNSS  said  In  TebbsT.  Duval,  17 
Qrat.  861 :  presumptions  and  rules 

of  construction  yield  to  the  Inttfntlonof 
the  testator,  apparent  In  the  will,  and 
have  no  application  where  the  intention 
thus  appears. "  Bandolph  t.  Wright.  81  Va. 
612;  Sbelton  v.  »lielton,l  Wash.  (Va.)  &3; 
Kennon  v.  McRoberts,  Id.  09. 

The  win  of  James  Brooks  was  a  Inngtby 
doQuneot,  and  contalntns  many  provi- 
sions; but  the  general  scope  of  the  Instru- 
ment, which  was  often  expressed,  was  to 
make  each  child  equal,  each  share  allotted 
being  valued,  and  the  whole  estate  valued 
and  the  one  seventh  stated,  and  each  re- 
quired to  be  equalised  with  the  said  one 
Heventb  by  paying  or  receiving  the  differ- 
ence estimated  In  each  case,  and  tbe  same 
provisions  are  made  as  to  each.  In  tbe 
ninth  clause  it  is  provided  as  has  been 
stated,  and  that  this  property  tboa  given 
"by  roe  to  my  son  Alexander  during  his 
natural  life,  after  his  death  I  ftivs  and  be- 
queath the  same  to  bis  child  or  children, 
If  any.  forever;"  but  U  he  should  die  leav- 
ing no  child  or  children,  (be  was  then  a 
child  under  age,  who  had  not  finished  hla 
education,  as  appears  by  the  will  and 
codicils  attached,)  then  In  that  case  the 
property  given  him  was  devised  and  be- 
queathed to  the  testator's  grandchildren, 
per  stirpes.  It  Is  obvious,  from  a  reading 
of  the  whole  ninth  cluueu  and  tbe  whole 
will,  that  the  testator  Intended  to  limit 
the  property  devised  and  bequeathed  to 
Alexander  and  to  the  other  children  to 
the  natural  life  of  each,  and  the  grand- 
children to  take  the  same  In  fee  after  his 
death.  A.  .1.  Brooks  took  an  estate  for, 
life  only,  and  not  a  fee  simple,  remainder 
to  his  children  who  survived  him,  or  the 
descendants  of  tuicb  as  bad  died  during  his 
life.  If  the  Intention  of  the  testator,  clear- 
ly expressed  and  often  reiterated,  is  to  be 
followed,  there  can  be  no  doubt  that  Al- 
exander took  a  life  estate  only.  The  will 
was  written  In  the  years  183S-S9,  and  the 
testator  died  In  1840,  but  tbe  remainder  Is 
clearly  expressed  to  children,  after  bis 
death.  When  the  words  "heirs"  or  "heirs 
of  tbe  body"  are  used,  tbey  are  coupled 
with  the  word  "efaUdren."  toUuwIng,  a 
clearly-expressed  estate  for  life.  The  chil- 
dren were  to  take  nothing  unless  they  sur- 
vived their  father,  when  they  took  an  es- 
tate In  fee.  The  children  did  survive  blm, 
and  becamt^  entitled  to  bis  estate,  not  by 
descent  from  Alexander,  but  as  purchsHers 
from  the  testator.  James  Brooks.  It  fol- 
lows that  there  was  notblnx  tor  the  will 
ol  Alexander  to  operate  upon,  and  the 
drcnlt  court  erred  In  decreeing  the  estate 
to  his  devisees.  We  think  tbedecreeot  tbe 
circuit  court  is  erroneous,  and  tbe  same 
mast  be  reversed  and  annulled,  and  the 
canse  remanded  to  tbe  said  circuit  court 
for  turtber  proceedings,  according  to  tbe 


Srayerol  tbe  plaintiffs*  bill,  and  for  final 
eeree  in  tbe  cause  In  accordance  with 
this  opinion. 

(S»  Va.  tfB> 

BOSHBR  et  aL  V.  BIOHHOND  A  U.  U 
CO.  et  aL 

(Supruue  Court  of  Appeals  d  Virginia.  ^Dee. 
8,  18820 

HTOCK  SUBBORIPTtONS  —  AOTIOH  TO  BST  ASIDI  — 

JoisuEit  ov  Plaintiffs. 
PenooB  who  have  been  induced  by  the 
same  fraudulent  representations,  cootained  ia 
a  prospectus,  to  snliicribe  to  the  stock  of  a  oor- 
poratlon,  have  a  common  Interest,  and  may  join 
In  a  bill,  for  the  benefit  of  themselves  and  oth- 
ers aimilarlr  decetved,  to  set  aside  their  sub- 
scriptions. 

Appeal  from  circuit  court,  Rocklagham 
county. 

Bill  by  E.  J.  Bosher  and  others  against 
tbe  Richmond  &  Harrisonburg  Land  Com- 
pany and  others.  Demurrer  to  the  bill, 
which  was  sustained.  Plaintiffs  appeal. 
Reversed. 

F.  B,  McOolre,  tor  appellants.  W.  W. 
A  B.  T.  Cramp,  tor  apitelleea. 

Laov,  J.  This  IB  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Boeklngbam 

connty,  rendered  at  tbe  April  term  of  the 
said  court.  1S92.  The  bill  in  this  case  was 
filed  in  the  said  court  In  July.  1891,  by  the 
appellants,  E.  J,  Bosher. George  W.Mayo, 
F.  O.  Christian,  and  John  O'Toole,  who 
sued  for  the  benefit  of  themselves  and  all 
other  stockholders  of  the  Richmond  & 
Harrisonburg  Land  Comuany  having  Ilka 
Interest  with  themselves,  being  those  wtau 
subscribed  for  tbe  stock  of  tbe  salt!  com- 
pany, and  were  required  to  pay  for  tbe 
same  at  par,  and  being  all  tbe  stoekhold* 
ers  of  the  company  except  tbe  promoters 
named  In  tbe  bill,  who  would  come  In  and 
contribnte  to  the  expense  and  sb are  the 
benefits  of  the  suit,  against  the  eaid  Rich- 
mond ft  Harrisonburg  Land  Company, 
Philip  B.  Shield,  receiver,  and  tbejiromot- 
ers  named  us  defendants,  and  unknown 
partners,  who  are  afterwards  named  and 
brought  In  by  an  amended  bill,  seeking  tu 
set  aside  their  stock  subscriptions,  to  re- 
scind and  annul  their  contracts  of  sub- 
scription, and  to  have  repayment  of  tAe 
sums  paid  by  them  as  subscriptions  to 
their  stock,  and  for  general  relief,  npon 
the  ground  of  fraud  practiced  upon  them 
by  the  defendants  In  procuring  their  sub- 
scriptions to  tbe  stock  of  the  company; 
and  the  bill  further  sets  forth  that  upon 
tbe  discovery  by  them  of  tbe  fraud  which 
had  been  practiced  upon  tbem  tbe  com- 
plainants bad  refused  to  pay  any  further 
sums  upon  their  con  tracts  of  subscription, 
upon  the  ground  of  tbe  fraud  and  deceit 
employed  against  tbem  by  the  detendanta, 
and  demanded  back  the  money  already 
paid  by  tbem,  whereupon  the  defendants 
had,  among  themselves.  Instituted  a  salt, 
without  notice  to  tbe  complalnanta,  seek- 
ing to  enforce  tbe  payment  by  the  com 
plalnants  of  their  stock  subscription  not 
yet  paid,  and  bad  a  rec«;lver  appointed  by 
the  court  to  collect  from  them  tbe  said 
unpaid  sums;  and  it  is  prayed  in  the  bill 
that  this  suit  be  beard  with  that,  and 
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that  tbe  receiver  In  that  salt  and  the  oth- 
er defeDdasts  be  enjoined  and  restrained 
from  collecting  tbeue  aopald  sobsorlptlous 
until  the  further  order  of  the  court.  To 
this  bill  the  defendants  demurred,  and  tbe 
demurrer  wae  euatalned  by  the  court,  up- 
on the  expreesed  ground  that  tblu  was  a 
misjoinder  of  plaintiffs,  and  both  tbe  oHel- 
oal  and  amended  blUu  were  dismissed ;  the 
court  declining  to  paHs  upon  any  other 
qoestlon  In  tbe  case.  Whereupon  the  case 
was  broaght  to  this  court  by  appeal. 

The  circumstances  and  all  the  details  of 
the  fraud  and  false  and  fraudulent  mis- 
representations  are  set  forth  with  great 
mlnnteneBH  and  dlntlnctnees  In  the  hill,— 
tbe  false  statements  as  to  the  locality  of 
tbe  property,  and  Its  eligibility,  several 
times  mnltiplying  the  true  amount  of  the 
value  and  cost  of  the  property,  and  from 
statements  as  to  the  amouut  of  capital 
put  In  by  the  promoters,  together  with  a 
false  statement  that  there  were  no  preler- 
encesin  favorof  the  promoters, — and  mak- 
ing out  a  case  of  fraud  and  deceit  so  gross 
that  the  counsel  for  tbe  appellees.  In  the 
Bixument  In  this  court,  admitted  that  It 
they  were  trae  the  appelleea  should  be  ar- 
raigned In  a  criminal  court  upon  tbem. 
It  iB  not  deemed  necesBary.  however,  tn 
considering  the  single  question  Involved 
here,"  whether  the  plaintiffs  can  bring  this 
Bult  Jointly,"  to  recite  the  charges  of  fraud 
herein.  We  are  to  consider  the  single 
qoattlun  decided  by  the  circuit  court  upon 
tbe  demurrer  for  misjoinder  of  plaintiffs, 
which  is,  these  charges,  distinctly  stated, 
being  true,  so  far  as  were  pleaded,  then 
whether  the  plalntlOs  can  Jointly  main- 
tain their  suit. 

The  Jurisdiction  of  a  court  of  equity  to 
rescind  contracts  fraudulently  procured  Is 
ondisputed.  Tbe  appellants  inslRt  that 
one  object  to  be  attained  by  proceedings 
in  chancery  Is  to  prevent  a  multiplicity  of 
suits,  and  hence  several  persons  who  have 
a  common  Interest,  arising  out  of  the 
same  transaction,  although  tholr  interest, 
strictly  speaking,  is  not  Joint,  may  unite 
In  one  suit,  and  may  even  be  compelled  to 
do  so  by  the  defendant,  (citing  Bart.  Ch. 
Pr.  p.  ^0  that  It  Is  a  favorite  object  of 
eqnlty  to  prevent  a  multiplicity  of  suits, 
(Sand, Eq.  18;)  and  that  there  is  an  excep- 
tion allowed,  fonnded  on  the  mere  tact  of 
nninerooBneBB,  when  U  may  amount  to  a 
great  Inconvenience  or  positive  obstruc- 
tion of  Justice,  (Story.  Eq.  Pi.  giS  96-98,)— 
anil  Insist  that  in  this  casethe  petitioners, 
and  those  In  whose  behalf  they  sue,  are 
about  200  In  number;  are  a  class  well  de- 
fined and  distinct  from  tbe  promoters, 
necessarily  antagonistic  in  Interest  to 
them  and  to  the  company,  which  they  or- 
ganise and  eontrul.  Upon  a  prospectus, 
and  upon  circulars,  cards,  statements, 
etc.,  Bopplementary  thereto.  In  which  tbe 
grossest  material  misrepresentations  were 
made,  aU  the  petitioners*  class  were  in- 
dticedto  make  contracts, all  exactly  alike; 
all  based  upon  said  prospectus,  circulars, 
cards,  etc. ;  are  made  with  the  same  par- 
ty, the  defendant  company;  and  arefraud- 
Qlent  and  void.  That  the  company,  by 
its  agents,  fraudulently,  by  the  Issue  nt  a 
false  prospectus  and  the  circulation  of 
lalae  drvolara,  cards,  statements,  etc..  In- 


duced petitioners  and  all  stockholders  of 
their  class  to  subscribe  fur  its  stock  and 
pay  In  their  money.  And  the  prayer  Is 
that  these  contracts  be  rescinded  and  tbe 
money  refunded  to  the  defrauded  stock- 
holders. That  tbe  prospectus  Is  referred 
'to,  and  made  a  part  of  each  certificate  at 
stock. 

On  tbe  other  hand,  the  appellees  say 
that  tbe  demurrer  was  properly  sustained  - 
to  the  bin  by  tbe  circuit  court  on  the 
ground  that  each  one  of  tbe  four  plaintiffs 
bad  a  separate  and  distinct  claim  against 
the  defendants,  and  hence  could .  not  unite 
In  one  bill,  and,  such  being  the  case,  they 
conld  not,  a  fortiori,  maintain  a  creditors' 
bill, and  that  the  suit  could  not  be  proper- 
ly defended  by  the  defendants  without  fll-  . 
Ing  a  separate  answer  In  each  case,  which 
would  require  probably  200  answers,  and 
that  the  doctrine  of  the  equitable  Jurisdic- 
tion of  courts  of  equity  to  prevent  a  multi- 
plicity of  suits  has  no  application  to  such 
a  case  as  this,  and  that  in  this  case  the 
Courtis  obliged  to  go  back  to  the  execu- 
tion by  eoch  individual  of  his  distinct  and 
separate  contract  with  the  company,  In- 
vestigate the  circumstances  under  which 
it  was  made,  and  determine  upon  its  valid- 
ity. Citing  Caupbbll,  C.  J.,  aa  holding 
that  in  WInalow  v.  Jennesa,  64  Mich.  84,  30 
N,  W.  Kep.  905:  "The  general  role  In  equi- 
ty Is  that  several  grievances  must  be  re- 
dressed by  several  proceedlogB,  the  only 
recognized  exceptions  being  when  a  single 
right  iB'aeserted  on  one  side,  which  affects 
all  the  parties  on  the  other  side  in  the 
same  way,  or  a  single  wrong  Is  complained 
of,  which  falls  on  them  all  simultaneously 
and  together.  Familiar  Instances  are 
rights  In  common  which  are  resisted  by 
the  owner  of  the  estate  on  which  It  Is 
charged,  tax  rolls  assessing  all  parties  In 
an  equal  ratio,  and  fraud  by  trustees 
affecting  all  the  beneficiaries.  If  there  Is 
any  distinction  in  the  proportion  or  char- 
acter of  the  several  grievances,  there  can 
be  no  Joinder. "  And  citing  Qray  v.  Rotbs- 
eblld,  112  N.  Y.  068, 10  N.  £.  Rep.  847,  as 
holding  that  partlesclalmlng  to  have  been 
defrauded  by  similar,  bnt  not  the  same, 
representatfons,  could  not  unite,  as  each' 
had  a  separate  cause  of  action,  and  that 
tbe  statement  by  Mr.  Cook  In  section  156 
of  his  book  on.  Stockholders,  that  several 
Rlrockholders  defrauded  In  the  same  way 
may  Join  In  tbe  bill  as  co-complainants,  is 
only  a  conjecture  by  him.  and  incorrect.  In 
the  light  of  recent  decisions,  and  that  it 
was  held  by  Lord  Eldon  In  Jones  v.  Gar- 
cia del  Rio,  1  Turn.  &  R.  297,  In  a  case  Iden^ 
tical  with  this  case,  that  the  plaintiffs 
could  not  Join,  nor  sue  on  behalf  o*  them- 
selves and  others;  "that  theplalntlffs.it 
they  had  any  demand  at  all,  bad  each  a 
demand  at  law,  and  each  a  several  de- 
mand In  equity;  that  they  could  not  file  a 
bill  on  behalf  of  themselves  and  the  other 
holders  of  scrip;  and,  as  they  were  unable 
to  do  that,  they  could  not,  having  three 
distinct  demands,  file  one  bill.— and  upon 
that  ground  alone  *  *  *  dissolved  the 
Injunction."  And  citing  and  relying  on  tbe 
rulings  of  this  court  In  tbe  recent  case  of 
Railroad  Co.  v.  Smoot,  81  Va.  495:  "That 
two  or  more  parties,  having  distinct 
causes  of  action  against  the  same  defond- 
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ant.CAonot  Join  in  one  Boltto  eDforcetbtiir 
rigbta.  To  enable  plaintiffs  to  Join  In  one 
auit,  tbey  must  bave  a  community  of  In- 
terest, aucii  ari  to  eetabllsh  a  street  or  to 
bave  obstructions  in  an  existing  street  re- 
moved,or  aa  taxpayers  to  restrata  niunlc-. 
Ipat  corporations  and  tbeir  offlcers  from 
transcending  tbclr  powers  In  a  way  Injnrl- 
ons  to  taxpayers. " 

Id  considering  the  single  qaestioo  In  dis- 
pute aa  to  this  appeal,  stated  above,  we 
will  observe  that  It  la  a  general  rule  of 
law  tbat  If  u  person  la  induced  to  enter  In- 
to a  contract  by  false  ropreaentatious, 
fraudulently  made  by  tlie  other  contract- 
ing party  or  hU  agent,,  the  contract  Is 
voidable  ut  the  option  of  the  Innocent 
•  party.  This  rule  applies  witb  full  force  both 
to  contracts  of  meraber«hlp  and  to  con- 
tracts of  purchase  or  to  take  shares  In  a 
corporation  at  a  future  time.  It  may  be 
stated  aa  a  general  rule  tbat,tt  a  subscrip- 
tion for  shares  waa  obtained  by  fraudu- 
lentrepresentatlonSfft  maybe  annulled  by 
the  subscriber  at  any  time  before  other 
equities  have  Intervened.  Lord  Romillv 
said,  (Hallway  Co.  v.  Klrech,  L.  R.  2  H.  L. 
99,)  In  Considering  tlie  right  of  a  person  to 
be  relieved  of  shares  which  be  had  taken  up- 
on the  faith  ol  a  fraudulent  prospectus  Is- 
sued by  the  company :  "Contracts  ol  tbls 
description,  between  an  IndlTldnal  and  a 
company.  Bo  far  as  mlBrepresentatlon  or 
anppresaion  of  the  troth  is  concerned,  are 
to  be  treated  like  contracts  between  any 
two  Individuals.  It  oneman  makesafalae 
statement,  which  misleads  another,  the 
way  In  wtalch  that  la  to  be  treated  affords 
the  example  for  the  way  in  which  a  con- 
tract Is  to  be  treated  when  a  company 
makes  a  fnlau  statement  wblch  misleads 
an  Individual."  1  Mor.  Prlv.  Corp.  $  05. 
A  promoter  is  a  person  who  brings  about 
the  incorporation  and  organization  of  a 
corporation,  lie  brings  together  the  per- 
sona who  become  Interested  In  the  enter- 
prise, alda  in  procuring  aubacrlptlons,  and 
sets  la  motion  the  machinery  which  leads 
to  the  lormattun  itself.  Every  person, 
acting  by  whatever  name  In  the  forming 
and  establishing  ol  a  company  at  any 
period  prior  to  the  company,  Is  con- 
sidered in  law  aa  occupying  a  fiduciary  re- 
lation towards  the  corporation.  Ho  Is 
an  agent  of  the  corporation;  and  Is  subject 
tu  the  disabilities  of  such.  He  la  guilty  of 
a  hreaab  of  trust  if  be  sella  property  to  the 
corporation,  purchased  after  be  began 
promoting,  without  Informing  the  com- 
pany that  the  property  belongs  to  blm, 
or  he  may  commit  a  breach  of  trust  by  ac- 
cepting a  bonus  orcommtsslontrom  a  per- 
son who  sells  property  to  the  corpora- 
tion. The  law  is  rigid  in  Its  protection 
of  the  corporation  and  stoclthuldera. 
Cook,  Stocks,  S  When  a  stockholder 
has  been  defrauded  by  such  trustees,  and 
seeks  redress  against  the  fraad.lt  Is  no  an- 
swer to  say  that  by  proper  Inquiry  he 
might  have  learned  the  truth,  or  by  raoro 
vigilance  he  might  have  discovered  the  de- 
ception; and,  wtien  the  representatlonB 
are  by  a  prospectus,  he  la  not  obliged  to 
Investigate  for  blmself,  and  investigate 
the  truth  of  repreaentatlona,  to  protect 
himself  against  the  charge  of  negligence. 
Bat  the  principle  of  law,  thatfraud  vitiates 


all  contracts,  applies  to  a  contract  of 
subscription,,  and  Hucfa  contract  Is  voida- 
ble for  fraud,  at  the  option  or  election  of 
the  person  defrauded.  There  are  several 
remedies  which  are  open  to  a  subscriber 
Induced  to  aubscribe  by  fraud.  One  Is,  as 
pursued  In  this  case,  by  bill  In  equity  to 
restrain  salts  at  law  npon  hia  undertak- 
ings, and  to  aetaalde  tbe  subscription  con- 
tract, and  also,  if  he  wlahea.  to  recover 
back  payments  already  made  on  the  sub- 
scriptions. And  It  Is  said  by  Mr.  Cook  In 
his  valuable  book  on  Stocks  and  Stock- 
boldern  and  Corporation  Law,  that  tliis  In 
the  moat  fair,  safe,  and  complete  remedy 
that  the  subscriber  baa.  It  Is  a  decisive 
notice  to  the  corporation  and  all  third 
parties  not  to  rely  on  the  subscription  In 
question.  It  enables  the  subscriber  to  aet 
aside  the  contract,  to  enjoin  action  at  law 
for  calls,  and  to  recover  Dack  payments 
made  before  the  dlsriovery  of  tbelraud.  It 
is  the  customary,  and,  le  aeems,  favorite, 
remedy  In  Englnud,  and  has  been  clearly 
upheld  in  tula  country.  The  complatnaot 
In  such  a  bill  In  equity,  to  set  aside  a  sob- 
acriptlon  obtained  by  fraud,  cannot  sue  la 
behalf  of  himself  and  such  otherH  as  may 
choose  to  come  In;  but  several  subscribers 
defrauded  in  the  same  way  may  Join  in  a 
bill  as  co-complainants.  The  corporation 
is  to  be  a  defendant;  and.  11  merely  a  can- 
cellation of  a  subscription  and  an  tnjanc- 
tion  against  suits  at  law  arc  sought,  the 
complainant,  it  seems,  raa.v  be  the  sole  de- 
fendant. A  court  of  equity  In  these  ac- 
tions will  give  complete  relief  by  decreeing 
that  the  directors  guilty  of  the  fraud  afaall 
refund  to  the  nubscrlber  payments  made 
by  blm  before  discovery  of  tbe  fraud. 
This  relief  dispenses  with  an  action  at  law 
for  damages  for  deceit,  and  when  sought 
for  In  the  bill  in  equity  the  guilty  directors 
must  he  made  parties,  and  the  bill  is  not 
multifarious  by  reason  of  Its  blending 
prayers  for  these  various  kinds  of  relief. 
Cook,  Stocks,  §§  150-156;  citing  Reese  Riv- 
er, etc.,  (-o.  V.  Smith,  L.  R.  4  H.  L.  64;  Hal- 
lows V.  Ferule,  L.  R.  8  Ch.  App.  467;  Vt«e- 
land  V.  Stone  Co.,  29  N.  J.  Eq.  188. 

In  tbe  tase  of  Brinberhoff  v.  Brown,  6 
Johns. Ch.  151,  Chancellor  Kent  said,  npon 
this  question  of  tbe  misjoinder  of  plaintiffs: 
*There  la  no  sound  reason  for  requiring 
thejudgmentcreditors  to  separate  In  their 
suits  whep  they  have  one  common  iibject 
In  view,  wblch  In  fact  governs  the  whole 
case.  There  Is  no  partlcnlarraatter  In  liti- 
gation peculiar  to  each  plaintiff;  and.  If 
they  be  required  to  sue  separately,  it  mny 
be  pertinently  auked,  cui  bono?  Their 
rights  are  already*  established,  and  tbe 
subject  In  dispute  may  be  aald  to  be  Joint, 
as  between  the  plaintiffs  on  the  one  hand 
and  the  delendantB  on  the  other,  charged 
with  a  combination  to  delay,  binder,  and 
defraud  their  creditors.  If  each  Judgment 
creditor  waa  to  bo  obliged  to  Qle  his  sepa- 
rate bill.  It  would  be  bringing  the  same 
queatlon  of  fraud  into  repeated  discussion, 
which  would  exhaust  the  fund,  and  be 
productive  ol  ail  tbe  mischief  and  oppres- 
sion attending  a  maltlpllcity  of  suits.  It 
appears  to  me,  therefore,  that  the  judg- 
ment creditors.  In  cases  of  fraud  In  the 
original  debtor,  have  a  right  to  unite  in 
one  bill  to  detect  and  suppress  that  fraud. 
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[citlns  tbe  chief  baron  In  Ward  v.  Dake  of 
Nortbamberland,  2  Anstr.  469,  as  agree- 
ing tbat  uDcoonected  parties  migbt  be 
Julned  Id  one  ault,  where  there  was  a  com- 
mon Interest  amonff  them  all,  centering  In 
tbe  point  In  issae  in  the  cause.]  And.  If  I 
am  not  mistaken,  It  la  thecaae  In  the  pres- 
ent salt  aa  respects  tbe  plaintiffs.  Tbe 
gruv&men  of  tbe  blil  is  frand,  equally  In- 
iaiious  to  all  the  plulntlira,  and  their  In- 
terests all  center  on  tbat  point."  See 
tbe  opinion  and  the  cases  cited.  Say- 
ing fnrtber*  "There  was  a  series  of  acts 
on  the  part  ol  the  persons  concerned  in 
this  Genessee  Company,  all  produced  by 
tbe  same  fraudulent  intent,  and  ter- 
minating In  tbe  deception  and  Injury  of 
the  plaiDtlfta.  Tbe  defendants  performed 
different  parts  In  the  same  drama,  bot  It 
was  still  one  piece,— one  entire  perform* 
ance, — marked  by  different  scenes;"  and 
"  ihat  tbe  subject-matter  of  the  bill  and  ol 
the  relief,  and  the  only  matter  in  litl^a- 
tlou  is,  the  fraud  charged,"  etc.  The 
learned  chancellor  farther  observes  that 
tbe  rules  of  pleading  In  chancery  are  not 
BO  precise  and  strict  as  at  law.  and  are 
more  flexible  In  their  modlflcatlun,  and 
can  more  readily  be  made  to  suit  the  eq- 
uity of  tbe  caseand  the  policy  oF  tbe  trourt, 
and  tbat  tbe  case,  also,  of  creditors  solDg 
on  behalf  ol  themselves  and  all  others,  is 
another  Instance  of  the  relaxation  of  the 
severity  of  a  general  rale  of  pleading.  Mr. 
JustlceStory.In  his  work  on  Bqalty  Plead- 
ing, isectlon  279,)  speakiuK  of  tbe  objec- 
tion to  a  bill  for  mnltlfarloaeness  upon 
tbe  misjoinder  of  plaintiffs,  that  the  prin- 
ciple applies  to  au  Improper  Joinder  of 
plaintiffs  who  claim  no  common  Interest, 
but  assert  distinct  and  spveral  claims 
against  one  and  the  same  defendants.  II 
several  distinct  holders  of  scrip  or  shares 
In  a  loan  sbonld  sue  on  behalf  of  them- 
selves and  all  others  to  have  their  sab- 
Bcrfptlons  refunded,  the  bill  would  be  mul- 
tifariuns;  tor  tbelr  interests  and  demands 
are  distinct  and  several.  But  the  objec- 
tion of  misjoinder  does  not  apply  where 
all  the  parties  plaintiff  have  an  Interest  la 
tbe  salt,  althoagb  It.  is  not  a  coexteaslve 
Interest.  Aaotber  exception  to  tbe  gen- 
eral doctrine  respecting  muItirarlouBness 
and  mlsjulnder.  which  has  already  been 
alluded  to.  Is  when  the  parties  (either  tbe 
plaintiffs  or  derendentB)bave  one  common 
Interest  touching  the  matter  ot  the  bili,al- 
tbongh  they  claim  under  distinct  titles 
and  havelndependent  Interests.  Mr.Pom- 
eroy.ln  biBWork  on  Equity  Jnrtsprudence, 
has  examined  this  subject  with  great  abil- 
ity, and  maintains  the  Jurisdiction  on  be- 
half of  persons  having  a  common  Interest 
In  the  subject  of  the  suit,  and  in  cases 
where  there  Is  a  community' of  Interest  in 
the  qoestlun  at  Issue,  and  perhaps  In  tbe 
kind  of  relief  soagbt.  only.  Pom.  £q.  Jar. 
S  2H9.  If  the  clalma  are  distinct,  and  gro  w 
out  ol  different  transactions.  It  has  been 
denied  tbat  tbe  plalntltffl  may  unite— Join 
as  plaintiffs— against  a  common  defend- 
ant because  their  claims  are  simllar.as  we 
have  seen,  as  in  Jones  v.  Garcia  del  Rio, 
supra,  where  each  had  a  demand  at  law, 
and  each  a  several  demand  In  eqnlty. 
Where  the  fraudulent  aces  complained  ot 
are  different  and  unconnected,  the  Joinder 


la  not  allowed  because  they  are  distinct 
and  separate,  although  similar,  as  where 
agents  procure  sabacriptlons  by  fraud- 
ulent represeotationa  at  different  times 
and  under  varying  clrcumBtancea,  al- 
though similar  In  their  general  scope,  be* 
cause  the  defense  Is  different  and  tbe  acts 
are  different  and  distinct,  and  the  proofs 
aiv  necessarily  different,  each  dependent 
upon  ItB  own  circumstancee.  But  In  a 
case  like  the  one  made  by  thid  bill,  where 
the  parties  allege  In  the  bill  that  the  fraud- 
ulent actij  are  exactly  the  same,  and  per- 
petuated by  the  same  meauB,  and  tbe  in- 
Jury  identical  as  to  all,  except  only  In  the 
amount  of  the  Injury,  as  where  tbe  same 
false  statements  are  distributed  to  all,  and 
the  same  false  and  deceltfal  prospectus  la 
operated  upon  all  alike,  and  all  have  been 
defrauded  by  the  samemeauB,  and  the  relief 
Bouebtla  the  same,  and  tbeHUbJect-matter 
Ideutically  tbe  same,  there  Is  a  community 
of  in  tercBt  and  right,  and  such  persouB  may 
unite  as  coplalnti  Kb  against  the  common 
wrongdoer.  If  this  nere  not  so.  It  Is  diffi- 
cult tu  sue  how  relief  could  be  bad  at  all. 
In  BO  many  holdings  many  are  necessarily 
small,  and  the  whole  Interest  deBtroyea 
Inevitably  In  an  effort  to  redress  an  ad- 
mitted wrouK.  The  bill  In  this  case  Is 
most  Hkillfully  drawn,  evidently  In  the 
light  ot  the  authorities,  and  Is  in  accord- 
ance with  principles  well  established  In  the 
law,  and  not  defective,  nor  liable  to  de- 
murrer. Tbe  ease  stated  therein  Is  one 
calling  loudly  for  relief  In  equity,  aud  tbe 
plaintiffs  are  properly  Joined.  Whether 
the  proofs  can  be  adduced  to  suBtain  its 
charges  Is  a  queatlon  we  do  not  now  pro- 
pose to  decide;  bat  tbe  decree  of  the  cir- 
cuit court,  BustululDg  the  demurrer^  is,  we 
think,  erroneous,  and  for  that  reason  the 
same  will  be  reversed,  and  the  eanse  re- 
manded to  tbe  said  circuit  court,  there  to 
be  considered  upon  the  merits  and  tor 
final  decree  therein,  as  that  may  appear 
risbt  upon  the  hearing.  Decree  reveraad. 


(87  W.  Ya-  520) 
GRAIG  V.  HUEELL  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec  22.  1892.) 
EguiTT  Jdbisdiotion— Enfobckmsrt  of  Fob- 

FBITDRE, 

Equity  will  not  enforce  a  forfeiture.  It 
win  not  aivest  a  vested  estate  by  enforcing  a 
forfeiture  tot  the  breach  of  a  snbaequent  con- 
dition. In  such  case  the  party  is  left  to  his 
legal  remedy. 
{Syllabus  by  tbe  Ooml) 

Appeal  from  circuit  eonrt,  Hnnongalla 

couuty. 

Bill  by  Joseph  W.  Craig  agalnet  E.  M. 
Huklll  &  Co.  and  others  for  partition  of 
land.  Tbei^  was  a  decree  tor  partition^ 
Defendant  E.  M.  HnUU  appeals.  Beveraed. 

Okey  JobnaoB,  W,  P.  Bubbardt  and 
Keck,  Son  A  F&att  tor  appellant.  Cox  A 
Baker,  fur  appellee. 

Brannon,  J.  W.  M.  Davis  executed  to 
David  Kennedy  a  lease  of  a  tract  of  land 
tor  a  term  ot  years,  for  the  purpose  of 
drilling  tor  petroleum  oil,  which  lease  bas 
come  by  assignment  to  E.  U.  Hukill.  The 
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deed  of  lease  contelDR  a  covenant  on  tbe 
part  o(  the  leasee  to  commence  operations 
tor  oil  development  within  nine  months, 
or  for  pajroent  o!  a  certain  earn  of  money 
per  month  nntll  commencement  of  work, 
with  a  provision  that  a  tailare  to  do  one 
or  tbe  other  should  work  an  absolute  for- 
feiture of  the  leafle.  Afterwards  OaVls  ex- 
ecuted- an  ioetrument  by  which  he  agreed 
to  sell  to  H.  P.  Griffith  all  tbe  oil  and  xas 
under  tbe  said  tract,  and  Griffith  trans- 
ferred all  bis  right  Id  said  tract  to  Joseph 
W.  CralK*  Davis  bad  a  life  estate  In  said 
tract,  with  remalnderlnfee  to  his  children ; 
and,  by  the  death  of  one  of  them,  be  Inher- 
ited an  undivided  oue-flfth  Hbare  therein. 
HuklU,  claiming  under  the  first-mentioned 
lease,  as  also  under  a  lease  from  the 
RuardiuD  of  the  survlvInK  children,  bored 
for  and  produced  oil  on  the  preiulses. 
Craig  brought  a  suit  in  equity  In  the  clr- 
cnit  court  of  Monongalta  county  against 
Hnklll,  Davis,  and  others,  praying  tbat 
the  tract  be  partitioned,  and  one  fifth  as- 
signed as  the  share  of  Davla  In  fee,  and 
that  all  the  oli  and  jtas  under  it  be  as- 
signed to  the  plaintiff,  Craig.  The  theory 
of  Craig  for  relief  Is  that  by  reason  of  fail- 
ure to  commence  operations,  or  to  pay 
money  In  lieu  thereof,  as  provided  In  the 
lease  to  Kennedy,  It  had  become  forfeited, 
and  he  bad,  by  tbe  said  agreement  be- 
tween Davis  and  Griffith,  becume entitled. 
In  exclusion  of  all  rights  under  the  Ken- 
nedy lease,  to  all  oil  which  Davis  cunid 
convey.  Obviously,  Cralie  can  get  rellet 
only  through  an  enforcement  of  the  for- 
feiture of  tbe  Kennedy  lease.  Thus,  at  tbe 
threshhold  of  the  case,  we  are  met  with 
the  question  whether  a  court  of  equity 
will  enforce  this  alleged  forfeiture. 

Affirmative  relief  against  penalties  and 
forfeitures  was  one  of  the  springs  or  foun- 
tains of  equity  Jurisdiction,  and  the  Juris- 
diction was  very  early  exercised ;  and  It 
would  be  going  In  the  very  opposite  di- 
rection, and  acting  contrary  tu  Its  eaeen- 
tlal  principles,  to  affirmatively  enforce  a 
forfeiture.  Tbe  elementary  books  on  equity 
Jurlspradeuce  state  the  rale  as  almost  an 
axiom,  that  equity  never  enforces  a  pen- 
alty or  forfeiture.  2  Story,  Eq.  Jur. 
§  1319;  1  Pom.  £q.  Jar.  5  459;  Blsp.  Eq. 
§181;  Beach,  Mod.  Eq.  Jur.  $  lOlS.  Mr. 
Pomeroy,  In  1  Pom.  Eq.  Jar.  3  460,  says 
that  rale  Is  without  exception ;  and  I  con- 
fess my  search  has  led  me  to  the  same  con- 
clDSlon.  This  doctrine  is  supported  in 
America  by  decisions  of  tbe  highest  au- 
thority, coming  from  Jurists  of  the  most 
eminent  name,— among  them,  Kent  and 
Marahall;  and  there  seemsto bene  change 
or  qualification  Ih  later  declEdoDs.  Liv- 
Ingaton  v.  Tompkins,  4  Johns.  Ch.  415; 
Uorsburg  v.  Baker,  1  Pet.  232;  Marshall  v. 
Vlcksburg.  16  Wall.  146.  The  estate  under 
the  Kennedy  lease  certainly  vested ;  and 
the  plaintiff  seeks,  by  a  suit  In  equity,  to 
divest  it,  which  he  can  only  do  by  declar- 
ing and  enforcing  the  forfeiture  of  that 
lease,  for  the  plalnttft's  right  must  depend 
(or  ita  birth  and  existence  on  that  fortel- 
tare.  In  Livingston  v.  Tompkins,  supra.  It 
waa  held  that  "equity  will  uot  assist  the 
recovery  of  a  penalty  or  forfelture.or  any- 
thing In  the  nature  of  a  forfeiture,"  and 
"  will  not  lend  Its  aid  to  divest  an  estate 


for  the  breach  of  a  condition  subsequent. 
McKlni  v.  Mason.  2  Md.Ch.51u;  Warner  v. 
Bennett,  81  Gonu.  468;  Smith  v.  Jewett,  40 
N.  H.  530.  In  Oil,  etc.,  Co.  v.  Atlantic^ 
etc.,  Co.,  67  Pa.  St.  66,  a  bill  was  died  to 
enforce  a  forfeiture  of  a  lease  because  of 
failure  to  balld  a  road  according  to  the 
express,  provisions  of  the  lease;  and  tbe 
court  refused,  on  the  ground  that  equity 
never  lends  its  aid  In  enforcement  of  a  for- 
feiture, but  will  leave  the  parties  to  their 
legal  remedies.  Many  eaaee  cited  in  tho 
text-booka  above  cited  sustain  this  prin- 
ciple. Though  equity  has  Jurisdiction  in 
partition,  yet  it  will  not  exerclsu  ic  when 
It  can  be  done  only  by  enforcing  a  forfei- 
ture, when  tbe  plaintiff's  right  grows  only 
out  of  a  forfeiture.  As  equity  has  no  Jurls- 
dlcttun,  we  cannot  decide  the  merits  of  the 
case,  and  therefore  reverse  the  decree  and 
dismiss  the  bill,  without  prejudice  to  the 
plaintiff  to  seek  to  assei'thls  rights  by  any 
appropriate  legal  remedy. 


(IT  w.  V*. » 

SEYNOIiDEr   ADM'ilS   r.  aAWTSBOP'S 

HKms. 

(Supreme  Court  of  Appeals  of  West  Virginia 

Not.   19,  IS&Z.) 

LiiuiATioss  or  Actions — Srmm  Aura  Faun>- 

ULENT  CONVBYAMCB  —  COXCEALHaST  OV  CaUSM 

or  AcTiox— Evidence— BuKDBK  of  Pboov. 

1.  Under  section  14,  c.  104,  of  the  Code^  the 
period  of  five  years,  liniitiiig  a  suit  to  avoid  a 
Toltintary  conveyance,  begiiu  to  run  from  the 
makine  of  tbe  couTeyance. 

2.  Mliere  a  person  by  any  indirect  ways  or 
means  obstructs  the  prosecution  of  a  risht, 
the  time  during  irhich  snch  obstruction  contin- 
nes  shall  not  be  computed  In  the  liinitattoi  peri- 
ods prescribed  In  Code,  o.  104.  , 

3.  If  a  Tolimtary  deed  be  made  for  landtt, 
and  its  existence  purposely  concealed  by  the 
parties,  and  it  la  withheld  from  recordation  for 
nino  renr.1.  with  Intent  to  prevent  the  grantor's 
creditors  from  knowing  of  its  existence,  and 
the  creditors,  being  ignorant  of  it,  are  thereby 
lulled  Into  a  feeling  of  security,  and  by  reason 
thereof  do  not  sne  to  avoid  it  until  after  five 
years  ftvm  tho  date  of  the  deed,  the  time  daring 
which  the  creditors  aie  thus  obstructed  is  not 
to  he  C(Hiq>ated  as  a  part  of  the  term  llndting  a 
suit  to  annul  sutdi  deed. 

4.  While  the  burden  of  proving  a  deed 
fraudulent  In  fact  as  to  creditors  la  upon  the 
creditors,  positiTe  evidence  of  fraudulent  Intent 
Is  not  required,  bat  it  may  be  deduced  from  the 
circumstances  of  the  transactlMi  and  the  rela- 
tion and  situatioa  of  the  parties  to  It  and  to 
each  othef.  Oircumatantial  evidence.  If  ade- 
quate to  satisfy  tbe  court  of  such  fraudu- 
lent Intent  is  sufficient,  and  often  the  only  evi- 
dence atttunable. 

6.  Where  the  drcumstanees  omnected  wiA 
a  conveyance  fraudident  as  to  the  grantor 
plainly  establish  the  eompUdty  of  the  grantee 
in  the  frandoleot  Intent,  It  is  hot  neoevaxy  to 
show  by  direct  and  positive  proof  notioe  to  the 
grantee  of  such  intent. 

6.  A  conveyance  of  a  valoalde  tract  of  land 
by  father  to  son,  the  father  hetnx  largely  In- 
debted, it  being  all  the  land  owned  by  the  fa- 
ther, and  he  having  left  only  some  personalty, 
hardly,  if  at  all,  adequate  to  saliafy.hia  debts, 
induces  a  strong  suspicion  of  fraud,  and  renders 
tbe  conveyance  prima  facie  fraudulent,  and 
calls  upon  the  grantee  to  furnish  clear  proof  of 
the  bona  fides  of  the  act. 

(^llabus  tqr  the  Court.) 
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Appeal  Irum  clrcnlt  coart,  Taylorcouoty. 

Bill  by  F.  M.  BeyDolds  and  George  W. 
RuynoldH,  adminlBtratora  of  the  estate  ol 
C.  E.  Reyonlds,  d(H:ea£ied,  against  A.  B. 
Gawtbrop  and  others,  heirs  of  Allen  6. 
liawtbrop,  to  set  aside  as  fraudulent  cer- 
tain cooveyaDces  of  land.  There  was  a 
decree  holding- Told  certain  conveyancea 
to  Thomas  A.  Gawtbrop,  and  be  appeals. 
Afflruied. 

Deut  &  DeLt,  for  appellants.  Frank 
Wottds,  B.  F.  Martin,  Robert  \Vbit9,  and 
Jolta  IV.  Aiasoa,  for  appellees. 

Bran.mon,  J.  The  admluistratora  of  C. 
E.  Reynolds  and  others,  creditors  of  Allen 
B.  Gawtbrop,  brought  a  number  of  sepa- 
rate suits  against  blm  and  others  to  avoid 
certain  deeds  from  Iiim  to  his  sons  for 
lands  In  Taylor  couuty,— one  dated  llth 
May,  1874,  to  Perry  Gawtbrop;  one  dated 
22d  February,  1875, to  Evan  M.  Gawtbrop; 
and  two  dated  lat  May,  1876,  and  25th 
June,  ViS5,  to  Tbomas  A.Qawthrop.— and 
tbe  court  held  void  the  two  deeds  to 
Thomas  A.  Gawtbrop.  and  subjected  the 
lands  thereby  conveyed  to  varluns  debts 
of  Allen  B.  Gawtbrop,  and  Thomaa  A. 
Gawtbrop  appeals. 

When  Allen  Ij.  Gawtbrop  made  to  bis 
son  Thomas  A.  Gawthrop  the  deed  of  1st 
May.  1S70.  he  was  Indebted,  accorcllDg  to 
his  own  statement,  at  least  (1,200  to  91,- 
400,  exclusive  of  Interest,  and  exclusive  of 
a  note  of  f 1,450  to  Christian  Soiith,  with 
interest  from  1st  Decern ber.1S72;  hut  from 
his  specification  of  his  Indebteduess  to 
divers  perttone,  and  a  payment  of  9375 
made  by  him  in  November,  1876,  on  an* 
other  debt  to  Rmtth,  bis  Indebtedness  was 
considerably  larger  than  the  total  esti- 
mated by  him.  On  the  6th  of  February, 
]S7.^>,  an  action  was  brought  against 
Josbaa  E.  Gawtbrop  and  Allen  6.  Gaw- 
tbrop apon  said  note  of  f  1,45')  executed  by 
them  to  Christian  Smith,  which  was  stub- 
bornly contested  by  Allen  B.  Gawthrop, 
in  wlilcb  two  trials  took  place,  Involving 
large  costs  and  expenses,  and  which,  after 
pending  until  September  15, 1886,  resulted 
io  a  Judgment  by  compromise  of  $700.  So 
It  Is  that  when  Allen  B.  Oawtbrop  made 
thedeed  totals  son  Thomas  hewas  serious- 
ly indebted  by  reason  of  undisputed  debts, 
and  In  danger  ol  a  large  recovery  In  the 
Smith  suit;  and,  while  he  bad  been  the 
owner  of  a  tract  of  ^0  acres  of  land,  worth 
from  $15,000  to  $20,000,  he  had  conveyed 
to  Perry  Gawthrop  1<16  acres,  and  to  Evan 
M.  Gawthrop  153  acres,  retaining  150  acres, 
which  was  all  the  laud  be  owned,  and  by 
Ita  conveyance  to  Thomas  A.  Gawthrop 
faestrlpped  himself  of  all  the  land  to  which 
his  creditors  could  look  lor  satisfaction, 
Aboat  1880  be  passed  to  his  son  Thomas 
A.  Gawtbrop  all  his  personalty, worth,  at 
least,  $300  or  $400.  He  afterwards  inher- 
ited from  his  sisters  one  ninth  of  two 
thirds  of  a  tract  of  116  acres,  and  by  deed 
da{.ed  25th  June,  1S85,  he  conveyed  tbia 
property  to  said  Thomas  A.  Gawthrop. 
At  the  time  of  these  transfers  the  Smith 
snit  woa  pending.  Tbomas  A.  Gawthrop 
knew  of  this  indebtedness  and  of  the  suit. 
We  hold  these  two  conveyances  from  Al- 
ien B.  to  Tbomas  A.  Gawthrop  void  as  to 
the  creditors  assailing  tbeoi. 


Tbe  deed  of  May  1. 1R76,  recites  a  consid' 
eratlon  ol  $300  und  natural  love  and  affec- 
tion. The  tract  contained  in  fact  204  8-4 
acres,  worth  SS,500.  It  was  voluntary  on 
Its  lace,  except  only  as  to  the  money  con- 
sideration of  $300,  and  Allen  B.  Gaw- 
throp's  debts  charged  against  It  by  the 
decree  do  not  amount  to  the  value  of  the 
laud  less  tbe  $300.  But  It  Is  claimed  that, 
viewed  as  a  voluntary  conveyance,  the 
land  cannot  be  made  liable  to  the  debts, 
because  the  deed  la  dated  May  1, 1876.  and 
suit  IO  avoid  It  was  brought  to  October 
rules,  1885,  and  It  Is  barred  by  the  period  of 
five  years,  fixed  by  section  14,  c.  104,  Code, 
estbeterm  for  a  suit  to  avoid  a  voluntary 
conveyance.  This  statute  commences  to 
rnu  from  tbe  making  of  tbe  deed,  which 
Is  prima  facie  on  ita  date,  (Hunter  v.  Hun- 
ter, 10  W.  Va.  321;)  but  in  this  Instance 
the  deed  was  not  put  on  record  till  the 
20tb  of  February,  1885,  and  tbe  bills  charge 
that  the  creditors  remained  utterly  Igno- 
rantthatsucbadeedhad^been  made, trust- 
ing In  the  continued  responsibility  of  tbeir 
debtor,  until  awakened  to  tbe  fact  of  tbe 
conveyance  by  its  recordation,  and  that 
the  withholding  it  from  record  was  Intend- 
ed to  obstruct,  hinder,  and  delay  tbe  cred- 
itors in  the  collection  gf  their  debts,  and 
thus  defraud  them.  Now,  It  would  seem 
to  be  bard  and  unjust  that  a'party  should 
hide  away  a  voluntary  conveyance,  with- 
hold It  from  the  public  record,  where  people 
usually  aud  reliably  obtain  Information 
of  transfers  of  realty,  his  creditors  all  tbe 
wblle  ignorant  of  such  conveyance,  and 
thus  eHectually  secrete  It  from  his  credit- 
ors until  theperlnd  of  thestatute  had  run, 
aud  then  plead  the  statnte,  and  have  the 
benefit  of  tbe  time  he  so  kept  It  from  tbe 
record.  Seetioa  18,  c.l04,  of  the  Code,  pro- 
vides that,  where  a  party  shall  by  any 
"Indirect  ways  or  means  obstruct  the 
prosecution  "of  a  right,  the  time  that  such 
obatructlou  continues  shall  not  be  com- 

fnted.  Vanblbber  v.  Belrne,  6  W.Ya.  Ifl8; 
Rob.  Pr.  (New.)  134.  Here  the  debtor 
lived  for  years  neighbor  to  his  creditors, 
they  believing  bim  to  be  the  owner  of  the 
land,  and  solid  and  solvent,  renewing 
notes,  and  talking  with  them  about  bis 
debts,  but  never  whispering  the  conveyance 
to  tbem,  remaining  lu  possession  of  and 
uslngtbeland  as  he  had  donefor  years; 
Thomas  Gawtbrop,  a  single  man,  residing 
with  him,  as  he  always  had  done.  When 
the  deed  was  acknowledged,  Allen  B.Qaw- 
throp  and  Thomas  A.  Gawthrop  went  to> 
gether  to  the  Justice,  while  tbe  latter  was 
working  on  a  road,  and  the  Jusiicu  was 
called  away  from  where  tbe  binds  were, 
and  tbe  deed  acknowledged,  and  Allen  U. 
Gawthrop  told  the  Justice  to  say  nothing 
about  It.  The  grantee  Is  found  to  carry 
out  the  program  of  secrecy  by  keeping 
it  from  the  record  nine  years;  but,  after 
the  father  had  been  sued  for  some  of  his 
debts,  Just  before  the  session  of  court  at 
which  Judgments  might  be  expected,  the 
deed  is  put  on  record,  tbus  preventing  the 
Judgments  from  becoming  liens  over  tbe 
deed,  which  would  have  been  tbe  case  bad 
It  not  been  recorded  before  Judgment. 
How  can  we  tall  to  see  that  the  porpose 
in  beeping  thedeed  from  the  record  was  to 
loll  creditors  Into  false  security,  and  pre- 
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i-ent  the  enforcemeot  of  tbelr  debts  until 
tUeetatnte  would  bar.  and  tbat  tbna  for 
nine  jeara  the  parties,  by  such  indirect 
ways  and  means,  obstructed  the  prosecu- 
tluD'o!  suits  hycredltors  toannul  the  deed 
as  Toluutary? 

it  has  been  beld  that  theomisBiun  to 
record  deeds  la  a  clrcuioHtance  to  be  ron- 
Bldered  to  stamp  them  ns  Iraudulent  us  to 
creditors.  Bump, Fraud. Ck>uT.§39;  Walte, 
Frand.  (^dv.  §  235;  opinion  in  Greer  v. 
O'Brien,  15  S.  E.  Rep.  77,  36  W.  Va. — . 
fliirely  wo  can  consider  the  circumstance 
as  one  tending  to  show  a  design  to  con- 
ceal the  existence  of  the  deed  from  credit- 
ors confiding  In  the  belief  tba  t  their  debtor 
is  still  the  oivner  uf  property  In  his  poHsea- 
sion,  and  thereby  throw  them  off  their 
gaard,  and  delay  suits  whlcb,  had  they 
knowIedKeoI  the  deed,  tbey  would  have 
brought.  But  the  deed  was  traudulent  In 
lact,  not  simply  Toluntary.  It  was  cer- 
tainly the  design  of  father  and  son  by  it  to 
defeat  the  Smith  debt.  If  not  others,  and 
tbat  Is  enough  to  overthrow  it  as  to  all 
debts.  The  evidence tthows  tbat  thefatber 
was  greatly  dlatresaed  a  bont  tbe  suit  to 
recover  the  (Jhristlan  Smith  debV,  the  Jus- 
tice of  which  he  denied.  He  told  the  jus- 
tice when  acknowledging  the  deed  that  be 
was  making  Ittogetrldof  the  Smith  debt, 
and  that  he  eonld  not  and  would  not  pay 
It.  He  also  told  the  Jastlce  to  say  nothing 
about  the  deed.  Aa  the  justice  was  his 
bruther'ln4aw,  be  likely  felt  safe  In  mak- 
1ns  these  revelations  to  him.  He  stated 
to  Giles  and  Reynolds  that,  in  maklns  the 
deed,  he  did  not  design  to  defeat  any  cred- 
itors except  Smith.  Before  this  deed  was 
made  he  proposed  to  another  bruther-ln- 
law,  Devers,  to  convey  the  aame  land  to 
him,  but  it  was  to  he  a  sham, and  the  pur- 
chase money  was  to  be'  paid  back  to 
Devers,  and  the  land  conreyed  to  Guw- 
ttarop*a  wife,  he  saylDg  tbat  the  reason 
why  he  wished  to  fix  It  so  was  to  defea  t  the 
debt  claimed  by  Smith's  estate.  He  after- 
wards told  Devers  that  a  lawyer,  Mr.  Baa- 
sell,  Informed  him  such  a  transaction  would 
not  stand,  and  hence  he  did  not  make  the 
proposed  deed  to  Devers.  The  parpose  of 
Allen  B.  Oawthrop  la  plain  from  these  dec- 
larations, though  they  are  not  admissible 
against  the  grantee.  But  when  we  con- 
sider all  the  clrcnmstancea  we  cannot 
doubt  the  son's  knowledge  and  complicity 
In  this  design.  They  lived  together  In 
daily  tntercourae.  Tba  son  knew  well  the 
father's  Indebtedneas,  and  of  the  Smith 
anlt,  and  bis  father's  anxiety  and  dlstreas 
about  It.  He  went  with  Ms  tatber  to  ac- 
knowledge tbe  deed,  saw  him  call  the  Jus- 
tice away  from  the  road  bands  with  wbom 
be  waa  working,  to  go  apart  to  acknowl- 
edge the  deed  in  private;  and  after  the 
party,  compoaed  of  the  father,  his  son, 
tbe  justice,  and  bis  son,  bad  gotten  about 
150  yards  from  tbe  bands,  bis  father  told 
taim  and  tbe  jnatlcu's  son  to  stop,  while  bis 
father  and  the  justice  went  aside,  when 
tbe  father  pulled  ont  tbe  deed,  and  had  the 
justice  to  read  it,  and  take  bis  acknowl- 
edgment. Why  this  secrecy?  The  eon 
knew  of  It.  The  son  continues  to  reside 
with  his  father  on  tbe  farm,  and  tbe  father 
treats  the  farm  as  be  bad.  no  change  of 
outward  appearance  in  Its  management 


telUngof  the  Important  deed.  It  Isn  cluse 
act  between  father  and  son.  Judging 
frouQ  hiimannature  and  men's  actsns  they 
uf<ually  occur,  are  we  going  far  to  say  that 
tbe  aoQ  bad  notice  of  bin  father's  design? 
iVas  he  Innocent  while  bla  father  was 
guilty?  Hardly.  ■  He  could  not  havejiept 
from  knowing  the  whole  matter.  Where 
the  facts  and  circumstances  connected 
with  the  act  plainly  eatahllsb  complicity 
of  tbe  grantee  in  the  bad  Intent,  direct 
proof  Is  not  neceasary  to  show  notice  of 
such  intent  to  the  grantee.  Core  v.  Cun- 
ningham, 27  W.  Va.  206.  As  tliere  exists  a 
strong  motive  In  a  father  to  provide  for 
hit!  child,  therefore  a  conveyance  to  a  son, 
when  flRBuIled  by  the  father's  creditors.  Is 
scanned  more  closely  than  If  it  were  be- 
tween strangers.  Knight  v.  Caplto,23  W. 
Va.  639;  Llvey  t.  Wlnton.  80  W.  Va.  555.  4 
S.  E.  Rep.  451.  Under  these  authorltiea  It 
reijulres  less  evidence  to  impugn  such  con- 
veynnce  than  one  between  strangera,  and, 
when  a  prima  facie  caae  of  fraud  Is  made, 
ft  Rbifts  the  burden,  and  requires  a  strong* 
er  showing  of  v good  faith,  Cuncarrent 
poasesslon  of  grantor  and  grantee  after 
abnolute  conveyance  (s  a  badge  of  fraud, 
affording  a  preaumptlon  of  frand  calllnfc 
for  proof  from  the  grantee  of  <bona  Sdes. 
Llresay  v.  Beard,  22  W.  Va.  586;  Rellly  v. 
Barr,  84  W.  Va.  105,  U  S.  E.  Kep.  750.  Here 
a  man  ownii  450  acres  of  valuable  land. 
He  Is  largely  Indebted,  with  Interest  ac- 
cumulating. He  Is  threatened  with  a 
large  recovery  upon  a  debt  which  be  de- 
nlPB.  He  cottveyaa  large  part  to  one  son ; 
a  few  montba  later  a  lai^epart  to  another 
son ;  afew  months  later  the  entire  balance 
to  another;  the  last  conveyance  stripping 
him  of  all  land  to  whlcb  creditors  could 
look,  and  he  la  left  with  only  a  few  hun- 
dred dollars*  worth  of  personalty,— afrail, 
perishable  dependence  for  eiredltors.  In 
a  few  years  be  passes  that  to  the  son  to 
whom  be  conveyed  the  last  remnant  uf  hlH 
l&ud.  Shortly  after,  about  nine  ncrea  ot 
land  comes  to  him  by  descent,  and  he  con- 
veys that,  too,  to  this  same  son.  All  the 
while  the  creditors  remain  unpaid.  When 
asked  bow  he  expected  to  pay  the  debts  hn 
owed  when  be  conveyed  tbe  last  vestige 
of  bla  land,  he'says  he  held  a  bond  of  fl,- 
000,  given  by  one  of  his  sons.  Perry,  and 
$900  due  from  another,  Thomas  A.,aa  part 
consideration  for  the  landa  conveyed 
them;  but  those  sums  are  not  mentioned 
in  the  deeds,  and  no  Uen  la  reaerved  for 
them.  He  did  not  turn  over  tbe  bond  on 
Perry  Gawthropto  any  creditor,  or  collect 
It  bimaelt,  and  apply  It,  bnt  kept  It  In  He- 
cret  for  years  nntlt  barred,  and  Perry  re- 
fused to  pay  it;  tbub  favoring  son  at  the 
expense  ot  creditor  as  to  the  very  fund  he 
says  he  designed  tor  tbe  creditor.  He  and 
bla  son  Tbomaa  A.  Gawtfarop  say  tbac 
the  deed  to  tbe  latter  for  tbe  150  acres 
does  notatate  tbe  trueconslderatlon  when 
It  says  tbat  It  was  for  f 300  caeh  and  nat- 
oral  love  and  affection,  and  that  the  true 
consideration.  In  addition  to  tbe  $300. 
was  $900,  to  be  thereafter  paid,  and  sup- 
port for  bis  father  and  mother,  fl  this  he 
true,  why  did  not  the  deed  any  so,  and 
contain  a  guaranty  of  compliance  with  the 
contract  by  lien  or  charge  on  the  land  tor 
ench  a  large  sum  of  money,  and  even  the 
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brend  of  life  and  ralmentand  shelter  In  tbe 
waDiniB;  lire  nl  tbe  old  father  am!  mother? 
Coald  even  a  son  be  trusted  nn  the  score 
of  filial  iove  Id  each  grare  matters?  It 
baa  i>Iten  in  aacb  cases  proTen  faithless  aad 
eTanmcent  under  the  bilbery  of  gaUi.  If 
sacb  was  the  consideration,  and  the  par- 
pose  honest,  the  deed  wonld  have  coo- 
talned  such  goaranty;  but,  II  putlntbe 
deed,  creditors  niii^ht  seize  iipuii  the  debt. 
Tbe  omission  to  provide  fur  the  payment 
ol  so  large  a  sum  as  9iNN>  la  aclrcnmstance 
against  the  good  faith  of  tbe  act.  A  stip- 
nlatlon  for  fnturesupportotthegranturur 
his  family  is  u  valuable  considers  tloo,  but, 
being  a  reservation  for  tbe  benefit  of  a 
debtor,  his  Interest  under  it,  so  far  as  tbe 
covenant  remained  unperformed, would 
liable  to  creditors,  though,  if  free  from 
fraud,  it  would  stand  valid  as  a  secnrity 
to  the  grantee  (or  what  be  had  expended 
under  it  before  it  was  assailed  by  credit- 
ors; but,  it  the  transaction  la  muln  /Idea 
as  to  both  parties,  it  would  be  like  any 
other  valuable  consideration  paid  by  the 
grantee,— the  conveyance  would  be  good 
to  bim  fur  no  purpose,  and  would  not 
stand  good  to  rslmbnrse  him  for  support 
furnlMbed  before  tbe  deed  was  assailed. 
Keener  v.  Keener,  84  W.  Va.  421, 12  8.  B. 
Rep.  729. 

If  we  were  even  willing  to  view  tbe  deed 
in  question  as  tree  from  frund  in  (act, 
and  simply  voluntary,  then,  since  It  recites 
tbe  consideration  of  money  as  f^OU,  nnd 
the  residue  consideration  as  loveand  affec- 
tion, I  should  say  that,  as  to  creditors, 
the  deed  must  be  talten  to  state  tbe  exact 
extent  of  the  money  conciideratlun  and  tbe 
exact  extent  of  the  consideration  of  love 
and  affection,  and  that  the  one  could  not 
be  enlarged  by  oral  evidence  to  tbe  dim- 
inution of  the  other;  since,  even  If  we  con- 
cede that  oral  evidence  may  enlarge  tbe 
consideration,  yet  it  cannot  prove  one  of 
dltterent  natnre,  sapplantlng  eonsldera- 
tlon  of  love  and  affection  with  valuable 
consideration,  or  r/ce  versa;  and  therefore 
the  grantee  conid  not  enlarge  the  money 
euoslderation  from  9800  tu  $900,  thus  In- 
creasing the  valuable  consideration  In  any 
apptirtlonraent  of  the  consideration  be- 
tween that  of  value  and  that  merely  mer- 
itorious, to  the  prejudice  of  creditors. 
Bump,  Fraud.  Coar.  698;  Walte,  Fraud. 
Gonv.  S  ^>  Bnt.  viewing  the  transac- 
tion as  one  Infected  with  fraud  in  fact,  tbe 
question  Is  not  Important. 

In  passing  on  the  character  of  the  two 
conveyances  to  Thomas  A.  Qawthrop,  we 
must  remember  that  they  stripped  him  of 
tbelastaereotUnd,~an  Important  fautor 
In  tbe  case,  for  when  a  party  seriously  In- 
debted and  Involved  in  suits  tor  debt  con- 
veys away  all  his  substantial  estate,  es- 
pecially tu  a  son,  it  Is  a  strong  circum- 
stance against  the  bona  ttrJea  of  the  act. 
Walte,  Fraud.  Conv.  3  231;  opinion  in 
Smith  V.  Yoke,  27  W,  Va.  648.  This  Idea 
is  strengthened  when  we  remember  that 
these  conreyanees  were  tbe  latest  In  a  se- 
ries of  transactions  by  which  the  debtor 
wholly  dep<-Ived  blmself  of  a  large  estate, 
and  eloigned  It  from  his  creditors.  The 
grantor  alleges  that  these  conveyances 
were  not  intended  to  defraud  creditors, 
bat  simply  tbe  execution  of  an  honest  pnr- 


pofie  to  distribute  his  land  among  his  chil- 
dren, long  contemplated.  Doubtless  he 
had  such  purpose;  but  he  must  be  Just  be- 
fore generous.  He  dare  not  execute  that 
pnrpuse  leaving  bis  creditors  to  go  un- 
paid. He  conveyed  away  from  creditors 
a  flue  estate,  taking  no  guaranty  or  lien 
(rum  his  sons,  taking  not  a  single  step, 
making  not  a  show  of  provision,  to  assure 
his  creditors  that  they  should  be  satisfied. 
The  defenses,  or,  rather,  excuses,  (or  this 
action  made  by  these  parties  are  only  tbe 
usnai  excuses  presented  In  such  cases,  and 
are  readily  detecte<1  by  courts  of  Justice,  and 
rated  at  their  proper  worth.  The  convey- 
ance of  the  nine  acres  in  the  tract  of  116 
acres  Is  only  a  patt  and  parcel  of  tbe 
scheme  to  remove  the  grantee's  property 
from  the  Just  demands  of  his  creditors. 
After  pronouncing  tbe  other  deed  bad,  It 
wonld  be  going  pretty  far  to  hold  this  one 
good.  The  deed  tor  said  nine  acres  recites 
a  conalderatiOD  of  f85(][,not  saying  wheth- 
er it  was  paid  or  not,  and  retaining  no 
Hen,  betraying  the  same  purpose  to  get 
tbe  property  out  of  tbe  hands  of  the  gran- 
tor, and  retaining  no  lien  for  tbe  purchase 
money,  though,  as  I  understand.  It  was 
not  paid  down.  The  father  says  tbe  con- 
sideration was  paid  by  his  son  on  tbe 
Findtey  and  Mason  and  Smith  debt  and 
the  Gvans  debt,  while  the  son  says  he 
paid  it  on  thetSmltb  Jebt;  they  thus  vary- 
ing as  to  its  application,  and  suggesting 
to  us  that  the  iindorstanding  between 
them  as  to  its  application,  if  there  was 
any,  was  very  loose  and  Indefinite. 

It  is  said  that  there  is  no  positive  proof 
of  fraud  as  to  either  deed,  especially  as 
to  tbe  deed  for  the  nine  acres.  Fraud  Is 
hardly  ever  proven  positively, and  usually 
is  shown  by  tbe  outlook,  the  circum- 
stances, and  envlrunment  of  the  transac- 
tion, and  tbe  situation  and  relations  of  the 
parties,  and  roust  be  tested  by  our  knowl- 
edgeof  human  nature,  and  the  motives  and 
purposes  which  move  men  In  the  ordinary 
transHCtlons  and  affairs  of  life.  Courts 
of  Justice,  while  conceding  to  honest  acts 
their  wide  and  ample  defense,  must  look 
through  the  devious  ways  and  the  thin 
gauze  by  which  fraud  Is  sought  to  be 
hidden,  and  must  not  let  It  go  scot-free 
for  want  of  direct,  explicit,  and  positive 
testimony.  Were  this  required,  fraud 
would  hold  its  head  aloft  unchallengeable. 
We  cannot  look  into  the  mind,  and  pos- 
itively declare  Its  secret  workings  and  de- 
signs; but  we  can  take  Its  acts  and 
works,  and  from  them  glean  their  natnre 
and  the  purpose  in  view.  Goshorn  v. 
Snodgrass,  17  W.Va.  717;  Burt  v.  Tlm- 
mnns.  29  W.  Va.  450,  2  S.  B.  Rep.  780;  Reil- 
ly  V.  Barr,  84  W.  Va.  95, 11  S.  E.  Rep.  750; 
Bartlett  v.  Cleaveufier,  85  W.  Va.  720, 14 
S.  £.  Rep.  278.  We  think  tbe  circuit 
court's  decision  Is  right  on  the  eridence 
and  circumstances  of  tbe  case  in  holding 
the^e  circumstances  fraudulent,  but  the 
affirmance  of  that  decision  Is  called  tor  by 
the  principle  that,  as  the  evidence  is  vo- 
luminous, and  conflicting  somewhat,  and 
the  decision  dependent  on  the  weight  ol 
evidence,  we  would  nut  disturb  the  deci- 
sion unless  satisfied  that  it  was  clearly 
erroneous.  Smith  v.  Yoke,  27  W.  Va.  639, 
Doonan  v.  Glynn,  2S  W.  Va.  715;  Bartlett 
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Caeavenger,  85  W.  Ya.  720, 14  S  E.  Bep. 
878.  It  la  urged  In  argument  In  defense  of 
the  deed  ol  l»t  May.  1876,  that  its  face 
ehows  Us  ToluQtary  character;  thus 
openly  leaving  the  land  liable  to  credit- 
ors, and  tbat  this  fact  repels  all  Idea  tbat 
there  waa  fraudulent  purpose  In  fact. 
While  this  contention  has  force,  it  ia  not 
conclusive.  A  deed,  though  Tolnntary, 
may  yet  be  fraudulent  In  fact  aa  to  exist- 
ing credltors.as  In  Rogers  v.  Verlander,  30 
W:  Va.  B20,  5  a.  £.  Bep.  K47,  where  a  party 
made  aacb  a  deed  for  one  third  of  his  real- 
ty, the  balance  being  worth  little  more 
than  his  existing  debts,  and  owning  do 
personalty,  aod  the  deed  was  held  to  be 
Iraadnlent  In  fact.  Here  Qawthrop  con- 
veyed alt  bis  realty,  retaining  a  little  per- 
sonalty, Inadequate  to  pay  his  debts. 
Tlie  deed,  though  voluntary,  would  hin- 
der and  Impede  creditors,  and  render  the 
stibjectton  of  the  land  mure  dlfiScult.  And 
then,  though  the  deed  did  show  Its  vol- 
untary character,  neither  it  nor  Its  char- 
acter was  known  to  creditora.  and  it  was 
not  recorded  for  nine  years.  The  conceal- 
ment ul  a  deed  is  not  so  potent  to  stamp 
It  with  fraudulent  Intent  In  fact  as  to  ex- 
isting creditors  as  It  would  be  as  to  sub- 
sequent creditors  extending  credit  In 
Ignorance  of  it;  butwhere,  as  In  tbiacaae, 
such  concealment  Is  for  the  purpose  of 
keeping  creditors  from  knowing  of  its  ex- 
istence or  voluntary  character,  and  there- 
by prevent  their  attacking  it  within  the 
period  uf  limitation,  that  purpose  would 
stain  the  deed,  though  voluntary,  with 
the  stigma  of  fraud  in  fact,  because  the 
design  In  connection  with  it  was  to  delay 
and  defeat  creditors.  In  Greer  t.  O'Brien, 
36  W.  Va.  — ,  15  S.  E.  Rep.  74,  the  doc- 
trine la  stated  that,  while  a  voluntary 
deed,  made  while  a  party  la  In  debt,  does 
not  neeessarily  make  It  trandulent,  yet, 
when  to  theiie  facta  additional  suspicious 
circumstances  are  added,  the  deed  be- 
comes so  frandolent,  and  n  on  recordation 
Is  there  held  a  sueplcious  circumstance. 

There  is  no  error  In  hearing  the  causes 
togatber.  There  waa  no  order  of  consoli- 
dation, tecbnically  speaking.  They  were 
separate  salts  by  different  creditors,  seek- 
ing a  common  relief,— the  overthrow  of 
conveyances  in  the  way  of  their  debtu ; 
and  might  have  been  brought  in  one  suit, 
and  wereproperly  heard  together,  so  that 
one  decree  might  marshal  thu  various 
debts  In  proper  order,  and  avoid  dlfferenli 
and  Inharmonious  decrees.  Such  la  com- 
mon and  convenient  practice.  Wyatt  v. 
Thompson,  10  W.  Va.  645.  If  there  were 
any  error  In  ranking  the  debts  as  to  the 
lands.  It  does  not  aggrieve  Thoraati  A. 
Gawthrop,  the  only  appellant.  His  pe- 
tition for  appeal  is  In  behalf  of  himself  and 
his  Individual  creditors  who  asserted 
debts  against  the  land  as  hia.  It  is  true 
that  he  might  Individually  complain  If 
the  land  had  been  Improperly  subjected 
to  the  debts  of  his  father,  taking  It  away 
from  thn  son's  creditors;  but  we  have 
decided  that  this  has  been  properly  done. 
It  was  not  necessary,  in  such  a  suit  as 
this,  to  give  notice  to  creditors  or  llen- 
bolders  of  Allen  B.  Guwtbrop.  Core  v. 
Cunningham,  27  W.  Ta.  207. 

Decree  affirmed. 


m  w.  Vb.  i> 

8TATB  V.  BEAR, 
tfteprenw  Oourt  trf  Appeals  of  West  Vlridnla. 

Nov.  Ifi,  1802.) 
brTOXicA.Tnia  Lkjookb— Bali  to  Xivoaa— Obim- 

INAL  PBOSBCOTIOV— .BOVFIOiaXOT    or  IHDICT- 

To  make  a  licensed  seller  (tf  liquors  Ha^ 
ble  under  secti<Mi  16,  e.  32,  Code  1887,  for  seU- 
Ing  to  a  minor,  It  u  not  □ecessary  to  aver  in 
the  indictment  that  he  knew,  or  had  reason  to 
l>^eve,  tlie  person  to  be  a  minor. 
(SyUabus  by  the  Coort) 

Error  to  circuit  court,  Mineral  county. 

Indictment  against  Itfeyer  Bear  for  sell- 
ing Intoxicating  liquors  to  u  minor.  Ver- 
dict of  guilty,  and  judgment  thereon.  De- 
fendant brings  error.  Afflrmed. 

C.  W.  Dafley,  for  plaintiff  In  error.  Al- 
fteit  Culdwell,  Atty.  Gen.,  (or  the  State. 

Brannon,  J.  The  question  Id  this  case 
is  whether  an  Indictment  under  section  16. 
c.  32,  of  the  Code,  (Ed.  18H7,)  against  a 
licensed  liquor  seller  for  selling  to  a  minor 
should  aver  that  the  defendant  knew,  or 
had  reason  to  believe,  the  person  to  be  a 
minor.  The  case  of  Eltate  v.  Farr,  84  W. 
Va.  84, 11  S.  E.  Rep.  787.  cODstrnes  Chlssec- 
tlon,  and  nnderlt  such  averment  Is  nnnec- 
esaary.'as  a  sale  to  a  minor  would  be  an 
offense  whethertbe  seller  knew  or  had  rea- 
son to  know  of  his  minority  or  not.  To 
alter  the  construction  there  given  we 
must  materially  change  the  collocation  of 
the  words  of  the  statute  from  that  ap- 
pearing in  the  statute  us  published  by  au- 
thority. Such  transposition  should  not 
be  made  except  It  be  called  fur  very  plain- 
ly. We  ahould  nut  overrule  onr  former 
decision,  unless  we  could  give  clear  and 
cogent  reasoning  for  the  change.  Con- 
fessedly, the  statute  is  obscure,  somewhat; 
bnt.  If  we  were  to  depart  from  our  former 
decision,  the  reasoning tosupportltwould 
be  no  mora  Hatiafactory  and  free  from 
doubt  than  the  reasoning  of  the  former 
decision,  if  that  bu  at  all  open  to  qaeatlon. 
We  shall  therefore  adhere  to  the  former 
adjudication,  and  especially  so  as,  since  It 
was  made,  the  legislature  has  amended 
the  section,  so  that  we  are  ied  to  believe 
the  question  Is  no  longer  of  great  impor- 
tance, as  but  few  cases  are  dependent  up- 
on It.  We  see  no  strong  reason  tor  re- 
viewing or  redlseuBSlng  the  question. 

Judgment  flning  the  defendant  Is  af- 
Drmed. 


(37  E.  C.  7S) 
OARDIQEB  et  al.  v.  OHEATHAU  et  al. 
(Supreme  Court  of  South  Car(dina.  Nov.  28, 
1892.) 

JODIOIAL  SaLB — RlOHTS-  OF  InFAITT  HbIBS, 

An  order  of  the  probate  court  for  tlia 
sale  of  land  to  par  the  debts  of  the  deceased 
owner  is  not  oondnsive  on  the  inflmt  hdrs  of 
decedent  in  an  action  broo^t  by  them  aaainst 
the  purchaser  to  recover  the  land,  where  me  or> 
der  of  sale  does  not  show  that  such  infants, 
by  their  euaiffian  ad  litem  or  attorn^,  con- 
sented to  uie  Bale. 

Appeal  from  common  pleas  circuit  court 
ol  Aiken  county ;  Jaubb  F.  Izlab,  Judge. 
Action  by  J.  H.  Gardner  and  Emma 
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Bird  agatnat  Walter  S.  Cheatham,  adtnln- 
tetrator  nt  the  estate  ot  S.  E.  Maya,.  de< 
ceased,  Sasan  Cheatbam,  and  Joha  Craw- 
Utrd,  to  recover  poaaessloD  of  real  estate. 
The  court  directed  a  nonsalt.  and  platu- 
tlBa  appeal.  KPTerned. 

Croft-  A  Cbafee  and  O.  C.  Jordao,  tor  ap- 
pellants. Ueaderaou  Bros.,  for  respond- 
ents. 

Pope,  J.  There  bavlDg  been  a  nonsalt 
Kranted  In  this  action  at  the  trial  thereof 
before  Judge  IZLAKaod  a  jury  at  the  court 
of  common  pleas  fur  Aiken  county  on  the 
30tb  April,  1891,  after  Judgment  thereon, 
the  pi alntlKa  appeal  to  this  court  ^nbtitan- 
tially  ott  two  gronnds:  First,  that  his 
honor  erred  In  grantluK  the  nonsuit  itself; 
and,  second,  that  bis  bonor  erred  in  rela- 
tion to  Bueh  of  his  speclfled  rulings  as  de- 
nied the  plaiutlffs  the  benefit  of  certain 
testimony  when  he  decided  that  the  same 
WHS  Incompetent.  We  will  examine  these 
two  erounds  uf  appeal  In  their  order. 

1.  Did  the  circuit  Judge  err  In  granting 
the  nonsuit?  The  following  Is  his  order: 
"The  plaintiffs  herein  having  closed  their 
testimony,  the  detendauta'  counsel  moved 
for  a  nonsuit.  The  court  Is  satisfied  the 
same  must  be  granted,  for  the  following 
reasons,  amone  others:  The  plaintiffB  In- 
troduced In  evidence  the  deed  from  the 
probate  Judge  of  Edgefield  county  to  Sam- 
uel E.  Mays,  the  anceator  of  the  defend- 
ants, and  also  the  ]odgmeut  of  the  pro- 
bate court,  dated  December  6, 187U,  In  the 
case  of  Samuel  W.  Gardner  agalust  Anna 
Mays  et  al.,  whereby  the  land  In  question 
wasordered  to  be  sold.  Saldsuitof  Gard- 
ner V.  Mays.  It  fartherappeared,  was  pend- 
ing in  the  old  cuurt  of  equity  when  it  was 
abolished  by  law,  and  to  that  ault  the 
plaintlBa  In  this  action  were  properly 
made  parties.  That  snlt,  being  for  the 
marshaling  of  the  asaets  of  the  estate  ot 
Jubn  B.  Gardner,  and  the  sale  of  his  lands 
to  pay  debts,  was  cugnizable  In  the  court 
of  probate,  and  could  have  been  trans- 
ferred there  either  by  act  of  law  or  an  or- 
der of  the  court.  We  find  the  probate 
court,  by  Its  Jndgment, selling  this  proper- 
tyln  tbe  same  cause;  and. its  record  being 
Bllettt  as  to  the  transfer,  all  thlnga  are  pre- 
sumed to  have  been  done  which  ought  to 
have  been  done.  Besides,  this  said  Judg- 
ment is  the  determination  of  a  court  of 
competent  Jurisdiction,  and  cannot  beat- 
tacked  collaterally,  and  could  only  be  at- 
tacked by  those  plaintiffs  in  a  direct  pro- 
ceeding lo  that  court  and  In  that  suit. 
Wherefore,  It  Is  ordered  that  the  order  ot 
nonsalt  be  granted,  and  that  tbe  com- 
plaint be  dlamlBsed,  wlthcoste. "  The  lan- 
guage of  tbeso-called  Judgmentof  the  pro- 
bate court  is  as  follows:  "Samuel  W. 
iiardner.  Administrator,  against  Anna 
Mays,  Samuel  Mays.etal.  Bill  to  marshal 
assets,  etc.  It  appearing  to  the  satisfac- 
tion ot  tbe  court  that  the  estate  assigned 
to  Mrs.  Anna  Mays  as  dowpr  In  tbe  above 
cause  has  expired  by  her  death,  and  that 
tlie  same  Is  now  a  subject-matter  for  par- 
tition among  the  creditors  of  tbe  Intes- 
tate, John  B.  Gardner,  deceased,  the  for- 
mer husband  of  the  said  Anna,  and  with 
consent  of  Mr.  W.  H.  Addiaon,  attorney 
lor  some  of  the  creditors.  It  Isordered  that 
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aald  dower  be  aold  by  the  sheriff  ot  Edge- 
field county  at  Edgefield  conrthoiiae  on 
the  first  Monday  In  Jannary  next,  1871, 
for  cash;  purchaser  to  pay  for  titles  and 
0.  S.  atamps  extra.  December  6, 1870.  D. 
I*.  ToRNKH,  Judge  of  Probate.  We  con- 
sent. H.  T.  Wrioht.'*  This  court  has 
quite  recently,  In  no  qualified  terms,  ex- 
pressed the  duty  it  feels  In  passing  upon 
qnestiona  growing'  out  ot  the  questloD 
whether  a  Judgment  of  a  court  of  compe- 
tent Jurisdiction,  as  between  the  parties, 
could  be  assailed  as  void  by  any  one  or 
more  of  such  parties  In  a  distinct  and  sep- 
arate action.  Crocker  v.  Allen, 84  S.  CA^i^ 
18  S.  E.  Rep.  650;  Glllam  v.  Arnold,  85  S. 
C.  612, 14  S.  E.  Kep.  938.  But  this  court 
has  been  equally  emphatic  In  holding  that 
a  parchaaer  at  a  Judicial  sale  la  bonnd,  at 
his  peril,  to  inquire  as  to  two  matters,  vis.,, 
that  the  court  ordering  the  sale  bad  Juris- 
diction uf  the  subject-matter,  and  that  all 
proper  parties  were  before  the  court  when 
the  order  was  made.  Trapler  v.  Waldo^ 
16  8.  C.  282,  and  authorities  there  cited. 
Now,  when  we  apply  these  principles  to 
the  ease  at  bar.  we  find  that  the  plalntlffa 
were  Infant  children  of  the  Intestate.  John 
B.  Gardner,  who  died  In  1861;  that  they 
were  made  parties  defendant  to  a  bill  in 
equity  filed  in  the  court  of  equity  for  Edge- 
field district  to  marshal  assets,  sell  landa 
to  pay.  debts,  etc..  and  that  they  were  le- 
gally repres«ited  In  that  court  (the  court 
of  nqnUylbya  guardian  ad  liteia;  that 
such  suit  in  equity  was  on  the  docket  ot 
such  court  of  equity  until  Its  abolishment, 
In  1868,  and  remained  on  the  calendar  ot 
the  court  of  common  pleas  in  1870  and  1871, 
and  orders  were  paaeed  In  said  court  In 
January, 1871.  The  witness  John  L.  Addi- 
son, when  testifying  In  tbe  case  at  bar, 
states  that  there  were  no  papers  connect- 
ed with  this  ault  In  the  probate  court  Just 
after  the  order  was  made  on  etfa  Decem- 
ber, 1870,  except  that  order  Itaelf.  By  the 
terma  of  that  order,  no  consent  thereto  Is 
made  by  the  Inlauta,  their  guardian  ad 
litem,  or  any  attorney  representing  such 
guardian  ad  litem,  but  the  name  ot  the 
complalnaDta'  solicitor  alone  appeared 
there.  Now,  under  these  elrcnmstances, 
how  did  Mays,  the  purchaser  at  such  sale 
ordered  by  the  probata  court,  stand? 
Granted  that  the  probate  court  bad  Juris- 
diction, what  parties  to  tbe  original  equi- 
ty suit  did  he  find  were  present  and  con- 
senting to  the  order  made  by  the  probate- 
Judge?  Confessedly,  only  tbe  original 
complaluants'  solicitor.  Could  be  err, 
therefore,  in  determining  whether  "all 
proper  parties  were  before  the  court  when 
the  order  was  made?"  Tbe  Judgment  It- 
self confessed  that  there  was  a  failure  in 
that  respect.  But  tbe  circuit  Judge  thinks 
the  plain  tiffs  sfaoold  have  corrected  the  er- 
ror in  the  probate  conrt.  The  answer  Is 
that  this  court,  in  tbe  case  of  Tederall  v. 
Boukniftht.  25  8.  C.  376,  bfld  that,  when 
tbe  proceedings  or  the  reeord  **  were  regu- 
lar UD  their  face,"  it  was  error  to  admit 
parol  testimony  to  contradict  the  record 
and  annul  tbe  sale  as  to  the  record ;  that 
tbe  record  must  be  appealed  to  to  abow 
any  irregularity  or  vice.  And  in  the  case 
last  cited  tbe  record,  on  its  face,  showed 
that  Mrs.  Tederall,  nee  Stewart,  had  noK 
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been  ma<1e  a  party  to  the  actloa.  In  the 
manner  required  bylanr;  and  In  the  case 
at  (lar  the  record  of  the  probate  court 
Bbowa  that  the  plaintiffs  did  not,  by  their 
fCaardlan  &d litem  or  bis  attorney,  consent 
to  Bnch  orderot  sale.  In  Tederall  v.  Bouk- 
nlffbt  the  purchaser  showed  that  he  paid 
the  full  value  of  the  laud.  In  the  cane  at 
bar,  Mays  paid  f 200  forthat  worth  93,000, 
as  It  la  alleged  In  teatlmony.  To  ao  much 
of  the  position  of  the  circuit  Judge  that 
lOBlsts  that  the  plaintiffs  Introduced  the 
Judjcment  of  the  prtibute  Jod^re  and  the 
deed  from  the  sheriff  thereunder.  If  Ic  Is  lu- 
tended  tu  assert  that  therefore  sncb  docu- 
ments cuuld  not  be  eiplained,  as  was  at- 
tempted tn  the  case  at  bar,  we  think  the 

{>oslt]on  Is  untenable.  Take  an  action  for 
Ibel.  Does  not  the  plaintiff  Introduce  the 
all^iced  tibelona  matter  tn  evidence,  and 
then  disprove  Its  truth?  Take  slander 
on  actionable  words  not  proved  to  have 
been  uttered,  and  their  falsity  thereaft- 
er established.  When  It  is  claimed  one 
holds  a  forsed  deed  or  note,  does  not  the 
plaintiff  Introduce  thetorged  deed  or  note, 
anil  establish  the  forgery?  It  is  essential 
to  a  plaintiff  to  show.  In  a  case  like  this, 
aometlilng  that  serves  to  explain  the  at- 
tempted tenure  of  the  land  in  dispute  by 
the  defendants.  In  the  case  at  bar  the 
ancestor  of  the  defendants,  who  was  him- 
Helf  a  pnrty  to  the  suit,  and  wlioee  admin- 
istrator since  bis  death  Is  a  party  by  aub- 
atltntlon,  claimed  the  land  under  the  deed 
of  the  sheriff  through  the  Judgment  of  the 
probate  court.  We  think,  tber^ore,  tba 
circuit  Judge  was  In  error  In  granting  the 
nonsuit. 

2.  Were  the  rulings  of  bis  honor,  the 
circuit  Jodge,  correct  as  to  incompeten- 
cy of  certain  testimony  offered  at  the 
trial?  An  to  exception  1,  relating  to 
the  testimony  ot  w.  H.  Addison:  So 
far  as  this  witness  was  able  to  testify 
strictly  to  the  Issue  as  to  which  tribunal 
the  attorneys  of  record  In  'the  original 
cause  appeared  and  litigated  for  their 
clients,  we  think  his  testimony  competent. 
Such  testimony  did  not  contradict  the 
record.  If  It  had  dona  so,  it  would  have 
been  Incompetent,  unless  fraud  was 
ebari^.  As  to  exception  3:  It  waserror 
for  the  circuit  judge  to  hold,  In  the  ab- 
sence of  any  written  evidence  on  the  sub- 
ject, that  J.  L.  Addison  did  consent  to  the 
order.  Sometimes  the  law  Imputes  coo- 
aent  to  an  order  when  the  conduct  of  a 
party  la  Inconsistent  with  any  other  cod- 
elnalon.  The  order  on  Its  face  showed  no 
such  consent,  nor  has  onr  attention  been 
drawn  to  any  circumstance  In  testimony 
to  any  conduct  on  his  part  requisite  to 
fmpb' assent  on  his  part.  As  to  exception 
8 :  We  do  not  think  the  Judge  erred  in  de< 
elding  that  the  testimuny  of  Mr.  Addison 
as  to  his  knowledge  of  the  existence  of  the 
order  was  incompetent.  It  was  not  an 
tsaue  In  this  case.  As  to  exception  4: 
Having  held  that  the  record  Itself  must  be 
appealed  to  to  show  the  absence  of  par- 
ties necessary  to  the  record,  we  do  not 
think  it  was  error  In  the  circuit  judge  to 
refuse  to  allow  J.  H.  Gardner  tu  testify 
as  to  what  papers  were  served  on  him. 
As  tu  exception  6:  This  question  will  be 
Wt  oDen.  We  are  frank  to  say,  however. 


that  wecan  conceive  that  tbelawmaklnglt 
Imperative  upon  onecourt  to  transfer  a  rec- 
ord to  another  distinct  tribunal  might  en- 
able the  latter  tribunal  to  claim  and  exer- 
cise Jurisdiction;  but  we  do  not  propose 
now  to  decide  how  far  the  constitution 
of  1868,  and  the  statates  In  pursuance  to 
its  provisions,  relating  to  the  old  court  ot 
equity,  made  a  division  ot  causes  then 
pending  in  the  court  of  equity  between 
the  coorts  ol  common  pleas  and  of  pro- 
bate. As  to  exceptions6  and?:  Wedo 
not  think  the  Judgment  here  appealed 
from  is  decisive  of  such  questions,  and  we 
prefer  to  cunOne  oarselves  to  the  case  as 
made.  It  Is  the  judgment  of  this  court 
that  the  Judgment  of  the  circuit  court  be 
reversed,  aud  that  the  cause  be  remanded 
to  the  drcnlt  court  ot  Alben  lor  a  new 
trial  under  the  principles  as  to  certain 
testimony  herein  deflned. 

MoGowAN,  J.,  concurs. 

McIvEB,  C.  J.  I  concur  in  the  result,  on 
the  following  grounds:  As  I  understand 
the  mutter,  tlie  record  of  the  case  In  wbich 
the  Judge  of  probate  undertook  to  make 
the  order  of  sale,  under  which  defendants 
claim,  still  remained  in  the  court  ot  com- 
mon pleas,and  thatsubseqaent  to  the  sale 
ordered  by  the  Judge  of  probate  the  court 
ot  common  pleas,  upon  whose  dockets  the 
case  still  remained,  actually  made  an  or- 
der In  the  cause.  Now,  as  the  court  of 
common  pleas  could,  under  the  coiiatltn- 
tlon,  exercisn  Jarladlctlon  in  the  cause.  It 
seems  to  me  that  there  la  much  mors  rea- 
son to  assume  that  said  cause  was  traua- 
terred  to  the  court  ot  common  pleas  rath- 
er than  to  the  conrt  of  probate,  where  no 
part  of  the  record  was  ever  found,  unless 
the  order  of  sale  be  so  reearded.  While, 
therefore,  the  order  of  sale  made  In  a  case 
ol  which  the  conrt  of  probate  could  tuke 
Jurisdiction  might  afford  a  presnmptlon 
that  all  previous  proceedings  leading  up  to 
such  order  were  regular,  under  the  cases 
ot  Smith  T.  Smith,  Rice.  232,  and  UcQneeii 
v.  Fletcher,  4  Rich.  Eq.  1&2,  recognised  In 
Brown  v.  Coney,  12  S.  C.  151.  yet  such  pre- 
Humptlon  would  be  rebutted  by  the  fact 
tba  t  the  record  was  In  tact  in  anotherconrt, 
and  never  bad  been  in  the  conrt  ol  pro- 
baU. 


(S7  S.  C.  W 
BBOGK  T.  BOLTON  et  aL 
(Supmne  Court  of  Soath  Carolina,    Nov.  tl. 

1892.) 

Claih  Atm  Dblivbrt — Bond. 
A  bond  given  by  defendant  in  dalm  and 
delivery,  ctndftioned  to  return  the  vmpcrty  In 
dispute  on  mrder  of  the  eoort,  and  to  pay  "any 
damages  awarded  against  blni,"  does  not  in* 
elude  costs.  Rhodes  t.  Bnitout,  fi  8.  B.  Rw, 
347,  28  S.  0.  155,  distinguished. 

Appeal  from  common  plean  circuit  conrt 
of  Greenville  county;  .T.J.  Norton,  Judge. 

Action  by  E.  F. Brock  agalust  D.  E.Bol- 
ton, J.  L.  Adams,  and  N.  C.  Dacus.  Judg- 
ment for  defendants.  Plaintiff  appeals. 
Afflrmed. 

Jarnea  J,  £ar/Sand  John  R.  BeTZfnger,  for 
apiwllant.   A.  Blythe,  tor  respondents. 


Digitized  by 


Google 


BOBINSON  e.  OSTENDOBFF, 


871 


Pope,  J.  It  seems  that  the  appellant, 
as  plalDtiB  In  an  action  beKun  In  a  trial 
Inatlce'B  cuart  In  (SreenTlIlecannty  against 
the  reflpondent  D.  E.  Bolton,  sonKbt  the 
recovery  of  a  mareandcolt.  Therespoud- 
ent  D.  E.  Bolton,  as  defentlant,  compiled 
with  the  Btututory  requirement  to  keep 
them  In  hlB  poRseBsIon  pendlnte  tbo  trial, 
entered  Into  a  bond  with  J.  L.  Adams  and 
N.  C.  Dacas  as  bis  snretles*  in  the  penalty 
of  9180.  conditioned  that  "If  the  court 
ordered  a  return  of  the  property  to  the 
plalntin,  [E.  F.  Brock.]  and  the  enld  D.  E. 
Bolton  complies  therewith,  and  paid  any 
damafces  awarded  against  him  In  said 
Buit,  then  this  undertuklDg  tu  be  void," 
etc.  It  was  adjudged  In  that  action  for 
claim  and  delivery  that  Bolton  deliver  up 
said  property,  or  pay  the  sum  of  t90  In 
cam  a  delivery  coald  not  be  made,  and  It 
was  aleu  adjudged  that  he  pay  938.95  as 
vnuta.  BoUon  delivered  the  personal 
property.  Execution  was  Issued  to  re- 
cover costs,  but  was  returned  wholly 
ansatisfled.  Thereupon  the  appellant 
bronsht  the  action  at  bar  against  the  re- 
spondents on  said  undertaking  or  bond, 
to  recover  his  $38.95. costs.  The  circuit 
Judge  held  that  the  bond  did  not  Include 
costs,  In  that  part  that  provided  for  pay- 
ment of  "any  damages  awarded  ogalnet 
him  in  said  suit."*  Judgment  being  en- 
tered up  by  defoDdants,  (rypondeuts,) 
plaintiff  now  appeals. 

The  only  question  raised  by  this  appeal 
i^,  was  the  circuit  Jndge  In  error  in  his  con- 
clusion that  costs  were  not  inclnded  In 
"damages?"  The  appellant  very  frankly 
admits  that  Mr.  Bouvler,  In  bis  Law  Dic- 
tionary, in  a  note  to  the  title  "  Damages,* 
says:  "In  modern  law  the  term  ['dam- 
ages*] Is  not  used,  In  a  legal  sense,  to  in- 
clude the  costs  of  the  suit,  though  It  was 
formerly  so  osed."  1  Boav,  Law  Diet.  p. 
467.  In  Devereaox  v.  Cotton  Press  Co.,  17 
S.  G.  74,  this  court  stated  that  in  actions 
for  tort,  as  to  property,  the  word  "dam- 
ages" Includes  any  Injury  to  plaintiff's 
property.  This  defendant,  Bolton,  was  a 
tort  feasor;  and  his  bond,  when  be  stipu- 
lates to  pay  any  damages  that  may  be 
awarded  In  the  suit,  can  only  Include,  by 
such  word  "damages,*  any  Injary  to  the 
mare  and  colt,  or  connected  therewith  or 
growing  out  thereof.  If  the  plaintiff  (ap- 
pellant) was  not  satisfied  with  the  lan- 
guage used  in  the  bond,  he  ought  to  have 
moved  before  the  trial  Justice  for  its  cor- 
rection. The  parties  are  entitled  to  stand 
upon  the  bond  as  they  signed  It.  But 
apppllant  calls  our  attention  to  the  case 
of  Rhodes  V.  Burbart.  28  8.  C.  165,  6  S.  E. 
Bep.  S47.  to  support  his  proposition  that 
the  bond  should  be  liberally  coustrnnd.  so 
that  "costs"  may  be  included  in  "dam- 
ages." By  referring  to  that  case,  It  is 
seen  that  the  bond  therein  executed  stip- 
ulated, la  its  condition,  to  return  the  prop- 
erty when  adjudged,  and  also  to  pay  what- 
ever sum  of  money,  for  any  cause,  shoald 
be  recovered  m  that  action.  This  court 
held  that  this  stipulation  was  broad 
enough  to  Include  costs.  It  will  be  ob- 
served that  "damaged"  were  not  named. 
If  the  appellant  had  observed,  the  very 
next  case  In  that  volume  of  Beports, 
IStoney  v  Bailey,  28  S.  C.  156,  5  S.  E.  Bep. 


847,)  distinguished  between  damages  and 
costs,  although  such  question  was  not  dis- 
cussed. We  have  looked  into  the  case  of 
State  T.  Wylle,  2  Strob.  113.  but  find  noth- 
ing to  support  the  claim  of  plaintiff,  (ap- 
pellant.) Our  conclusion  is  that  the  cir- 
cuit Judge  did  not  err  herein.  It  Is  the 
Jud»j;ment  of  this  court  that  the  Judgment 
of  the  circuit  court  be  affirmed. 

MclTBR,  C  J.,  and  McOoviK,  J.,  concur. 


C88  S.  C.  66) 
ROBINSON  T.  OSTBNDORFF. 
(Supreme  Court  of  South  Carolina.    Dec.  1, 
1892.) 

WlLL3—  CoSSTRUCTIOIt  —  ESTATB  —  CONTINOBST 
Rehaixi>bk— Administratob  db  Boxib  Uon. 

1.  Testator  devised  land  to  his  Wife  during  ■ 
widowhood,  remainder  to  hts  children,  and  pro- 
vided that  the  portion  of  hia  daughter  should 
"be  invested  in  trustees."  to  be  appointed  by 
bis  executors,  for  the  daughter's  "own  proper 
Dse,"  and  at  her  decease  to  be  divided  among 
her  children,  ffeld,  that  such  devise  created  a 
"dry"  trust,  which  was  executed  by  the  stat- 
ute, and  the  legal  title  in  fee  vested  in  the 
daughter. 

2.  The  fact  that  the  will  declared  that  the 
land  devised  should  not  be  liable  for  the  debts 
of  the  daughter's  husband  did  not  render  the  in- 
tervention of  trustees  necessary,  and  thus  take 
the  case  out  of  the  statute  of  trusts,  since,  un- 
der the  constitution  of  186&  a  woman's  estate 
la  not  liable  for  her  husband's  debts. 

3.  Where  the  daughter  had  been  appointed 
administratrix  with  the  will  annexed,  she  suc- 
ceeded to  the  power  conferred  by  the  will  on 
the  executors,  to  sell  any  part  of  the  estate 
they  should  deem  proper  "for  a  change  of  in- 
vestment," and  it  was  immaterial  to  her  power 
to  sell  and  convey  the  land  whether  she  took, 
under  the  will,  a  fee  simple,  or  merely  a  life  es- 
tate. 

4.  In  such  case,  the  daughter  being  the 
sole  lineal  descendant  of  testator,  and  unmar- 
ried, a  court  of  equity  could  confirm  a  sale 
made  by  her  on  the  ground  that  a  chaage  of  in- 
vestment was  desiraole,  and  that  the  sale  was 
an  advantageous  one,  even  If  she  took  only  a 
life  estate  under  the  will. 

5.  Testator  devised  land  to  his  wife  during 
widowhood,  and  directed  that  at  her  death  or 
marriage  it  should  "revert"  to  his  children  "ac- 
cording to  the  laws  of  the  state,"  and  that  at 
their  death  It  should  be  "divided  among  their 
children."  Sdd  that,  if  the  word  "revert"  was 
osed  technically  la  the  will,  testator's  children 
took  a  fee  simple  under  the  statute  of  descents, 
and  subsequent  limitations  over  were  void, 

6.  If  uie  word  "reverb'  was  used  in  the 
sense  of  "go  to,"  testator'a  children  took  a  coix 
tingent  remainder,  which  vested  on  the  death 
the  widow,  and  the  subsequent  limitation  to  the 
children  of  testator'a  children  was  T<dd  because 
limited  on  a  contingent  remainder. 

Appeal  from  common  pleas  circnit  court 
of  Charleston  county;  J.  B.  Kbbsiuw, 
Judge. 

8uit  by  Annie  B.  Bobinson,  in  ber  own 
right  and  as  administratrix  with  the  will 
annexed  de  boaia  noa  of  James  K.  Bob- 
inson, deceased,  against  C.  I..  Ostendorff, 
lor  specific performance.lnvolving  the  eon- 
straction  of  the  will  of  James  K.  Bobin- 
son. From  .a  decree  ordering  the  sain,  de- 
fendant appeals.  Affirmed. 

Mordeeui  it  Oudsdan,  for  appellant. 
Smythe  Jt  LaOf  tor  respondent. 

McQowAN,  J.  " StHtemeiit  of  Facta, 
James  K.  Robinson,  a  citlten  and  resident 
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of  the  city  and  coanty  of  Charleston  ond 
state  of  South  Carolina,  depart«>d  this  life 
in  Ubarleaton  oo  or  aboat  the  ISth  day  ol 
July,  A.  D.  1867,  leaving  oT  full  force  hia 
laiit  will  and  testament,  dated  the  17th 
day  of  October,  A.  D.  l^,a  copy  of  which 
will  and  the  probate  thereof  la  annexed 
hereto  aaSzhlblt  A.  Aa  ahnwii  by  Exhibit. 
A,  thU  will  waa  probated  on.  July  18, 1867, 
and  the  three  exeeutOTB,  Mary  T.  Roblu- 
son,  Stephen  T.  Roliinson,  and  John  B. 
Dnkea,  qualified  aa  Ruch  on  the  eame  day. 
Tbe  estate  was  duly  administered  by  these 
execiitors,  and  all  the  debts  paid.  No 
final  settlement,  hownrer,  was  made  by 
theui.aud  no  trnstees  were  ever  appointed 
by  these  execntora,  as  referred  to  In  tbe 
roarth  clause  of  tbe  will  of  the  testator. 
At  the  time  of  the  death  of  James  K.  Rob- 
inson, he  left,  surviving  him,  bis  widow, 
Mary  T.  Roblnsoa,  his  daughter,  Annie  R. 
Roblusun,  and  his  son.T.  Grlmball  Robln- 
aon.  There  had  been  other  children,  but 
all  of  them  had. predeceased  tbe  testator. 
Intestate  and  unmarried.  Mnry  T.Boblo- 
eon,  the  widow,  went  Into  possession  of 
the  estate,  and  so  remained  until  the  time 
of  her  death,  hereinafter  set  out.  Thomas 
Grlmball  Robinson,  tbeson  3t  tbe  testator, 
departed  this  life,  of  full  age  and  unmar- 
ried and  Intestate,  on  or  about  the  6th 
day  ol  December,  W2.  John  R.  Dukes, 
one  of  theexecntora  under  the  will,  depart- 
ed this  life  before  the  death  of  Mary  T. 
Robinson,  the  widow  of  testator.  Mary 
T.  Robinson,  the  widow  of  the  testator, 
died  on  or  about  the  15th  day  uf  October, 
1883,  nnmarrled  and  intestate.  Annie  R. 
Rublneon,  the  daughter  of  the  testator, 
.  was  thus  left  the  sole  lineal  descendant  uf 
either  the  testator  or  bis  wife.  8be  was 
ol  fall  age  at  tbe  timeot  tbe  death  of  Mary 
T.  Bublnson,  ber  mother,  and  she  is  sClU 
alive  and  unmarried,  and  aged  about  42 
years.  After  tbe  death  of  Mary  T.  Robin- 
son, Stephen  T.  Robinson  filed  his  formal 
renanflation  of  executorship,  and  by  the 
decreea  and  orders  of  tbe  probate  court, 
dated  respectively  tbe  24th  day  of  July, 
1885,  and  the  16th  day  ot  September,  1885, 
letters  of  administration  de  bonta  non 
cam  tcittamento  aooexo  were  Issued  to 
Annie  R.  Boblnsoti  upon  the  estate  of  her 
father,  James  K.  Robinson.  She  has  given 
the  necessary  bond,  and  duly  administered 
the  affairs  of  the  estate  from  that -time 
until  now.  Annie  R.  Robinson  was  also 
appointed  administratrix  of  the  estate  ot 
Mary  T.  Boblnaon  on  the  let  day  ol  Jan- 
nary,  1884,  and  administratrix  of  tbe  es- 
tate of  Thomas  Grlmball  Robinson  on  the 
Ist  day  of  January,  1884.  She  has  duly  given 
bond  in  these  estates,  and  hns  paid  such 
debts  as  there  wereexisting  against  them, 
and  has  duly  and  legally  administered  on 
the  affairs  of  tbe  said  estates.  Since  the 
death  at  her  mother,ahe  has  been  In  entire 
and  complete  possession  of  all  the  proper- 
ty and  assets  of  the  estates  of  her  father, 
brother,  and  mother.  Among  the  other 
property  of  tbe  estate  ot  James  K.  Robin- 
son, there  was  a  certain  piece  of  real  es- 
tate In  thecity  ot  Charleston, on  the  south- 
west comer  of  Chupel  and  Alexander 
streets,  which  bad  been  leased  by  Mary  T. 
Boblnson,  In  her  lifetime,  to  Charles  It. 
Ostendorff.  tbe  defendant,  and  others. 


A  full  description  ol  this  real  estate  Is  an- 
nexed beretu  as  a  part  of  Exhibit  B.  On 
the  30th  day  of  January,  1884,  Annie  B. 
Robinson  made  a  lease  of  a  part  of  this 
property  to  C.  L.  Ostendorff  for  10  years; 
the  other  portion  of  the  property  being 
rented  by  ber  to  other  people.  C.  L.  Oa- 
tendortt  desiring  to  pnrchaae  this  entire 
property,  Anule  R.  Boblnson  thereafter;  to 
wit,  on  tbe  5th  day  of  March,  1891,  made 
an  agreement  of  purchase  and  sale  with 
him  for  the  whole  ot  the  property.  This 
agreement  of  purchase  and  sale  is  made 
by  her  In  her  own  right,  and  as  admluls- 
tratrix  €/e  Aon/^i  non  cum  teat&mento  an- 
nexo  of  James  K.  Robinson,  in  which  man- 
ner she  is  ready  to  make  a  deed  to  tbe  said 
C.  L.  Ostendorff.  A  copy  of  this  agree- 
ment of  purchase  and  sain  Is  hereto  an- 
nexed as  Exhibit  B.  Miss  Robinson  deems 
It  proper  and  expedient  to  sell  this  prop- 
erty, for  a  change  of  Investment,  as  it  Is 
unprofitable,  and  yields  little  or  no  In- 
come. The  parties  desire  to  complete  the 
transaction,  but  the  said  defendant,  C.  L. 
Ostendorff,  detifrea  first  to  have  the  deci- 
sion uf  the  court  as  to  whether  the  deed  of 
the  salt]  Annie  B.  Rublnson,  In  her  own 
right,  and  also  aa  administratrix  de  boniM 
Don  cam  teatameato  annexo,  aforesaid, 
will  paasa  good  and  valid  title  to  tbe  9ald 
property,  and  for  this  reason  this  case  is 
submitted  to  the  court  as  a 'controversy 
withont  itctlon ;'  and  'the  said  vendor  re- 
quires specific  performance  at  the  bands  trf 
the  purchaser.  It  Is  also  admitted  tbat 
the  sale  and  change  of  investment  are  de- 
sirable and  advantageous,  and 'tbat  the 
price  Is  a  full  one. 

"'Exhibit  A.  Will  ot  James  K.  Bobln- 
son. The  stateot  South  Carolina.  In  the 
name  of  God,  Amen:  I,  James  Kirk  Rot»- 
Inson,  of  Charleston,  late  merchant,  being 
in  health  ot  body  and  of  a  sound  and  dis- 
posing mind,  praised  be  the  Giver  of  all 
good  gifts,  do  make  this  my  last  will  and 
testament,  In  the  manner  lollowing :  loi- 
prlinis.  I  commend  myaoul  to  my  Creator, 
who  gave  it  being,  relying  alone  on  bis 
mercy,  and  I  recommend  my  body  to  be 
decently  interred,  at  the  discretion  d  my 
executrix  and  executors.  Item.  I  recom- 
mend and  direct  that  all  ray  just  debts  be 
paid.  Item.  To  my  beloved  wife,  Mary  T. 
Robinson,  I  give  and  bequeath  all  my 
household  gooUs,  silver,  and  fumltore,  or 
any  rights  I  may  have  la  them, to  ber  own 
use  and  behoof,  forever.  Likewise.  I  will 
and  bequeath  to  my  wife,  Mary  T.  Bobln- 
son, during  ber  widowhood,  all  my  estate, 
both  real  aud  personal,  of  whatever  kind 
or  condition,  to  have  and  to  hold  the  same 
during  her  widowbood  ornatural  llfe.and 
at  her  decease  or  marriage  to  revert  to 
my  children  according  to  the  laws  of  the 
state  of  South  Carolina,  tbe  children  of  a 
deceased  child  to  take  by  representation 
the  share  such  child  wonfd  have  taken  U 
then  living.  It  Is  my  will  that  thh  portion 
or  portions  of  my  daughter  or  daughters, 
as  may  be,  shall  be  Invested  In  trustees  to 
be  appointed  by  my  executrix  and  execa- 
turs.for  their  own  proper  use,  and  not  lla* 
ble  for  the  debt  or  debts  of  their  husband 
or  husbands,  as  may  be,  and  at  tbe  death 
ot  my  daogbter  or  daughters  shall  be  di- 
vided among  their  chUdren,  staars  and 
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share  alike:  the  child  or  children  of  a  de- 
ceased child  takini?  the  ehare  tu  which 
Bach  child  would  have  been  entitled. 
Item.  I  berebj  appoint  my  wife,  Mary  T. 
BoblDBon,  my  execatrix.  and  my  brother, 
Stephen  T.  Robinson,  and  my  friend,  John 
B.  Dukes,  my  ex^atora,  of  this,  my  last 
will  and  testament;  and  I  hereby  author- 
ise and  empower  executrix  and  executors 
to  sell  such  portion  of  my  estate,  either 
real  or  personal,  no  t  otherwise  bequeathed, 
as  may  be  deemed  proper  and  expedient, 
tor  a  change  of  Investment,  from  time  to 
time,  or  for  other  purposes.  Item.  I  au- 
thorise my  exeuntrlx,  if  she  should  think 
proper,  and  (vltb  the  Joint  concarrence  of 
my  executors,  to  pay  over  to  either  of  my 
children,  on  tbeir  coming  of  age,  a  portion 
of  my  estate,  not,  however,  exceeedlng 
one  half  of  the  estimated  amount  of  such 
portion  as  woald  be  coming  to  such  child 
at  her  deoease,  also  having  regard  to  the 
settlement  on  the  females.  In  witness 
whereof,  I  have  bereanto  set  my  band  and 
seal  this  seventeenth  day  of  October,  in 
tbe  year  of  our  Lord  one  thousand  eight 
bnndred  and  slxt^-six;  hereby  annallinK  a 
previous  will,  date4  the  8th  January,  1854. 
Jaurb  K.  Robinson.  [Seal.]  Signed,  pnb- 
Itehed,  and  declared  by  the  said  James  K. 
Robinson,  the  testator,  as  and  for  bis  last 
will  and  testament.  Id  the  presence  of  ns, 
who.  In  hla  presence  and  at  his  request, 
have  hereunto  subscribed  our  names.  J. 
L.  HoNOtJH.  T.  Stkbbt  BueoKLL.  B.  8. 
D.  MvcKENPuss.  Probate  In  common  form 
before  Geo.  8.  Bulst,  judge  ol  probate  for 
Charleston  district,  on  the  18tb  day  of 
Jnly.  A.  D.  1867,  on  tbe  testimony  of  J.  L. 
Honour,  one  of  the  subscribing  wltneesea. 
And  on  the  same  day  quallHed  Mary  T. 
Robinson,  Stephen  T,  Rubinsuo,  and  John 
B.  Dukes,  executrix  and  executors  therein 
named.' 

""Exhibit  B.  Agreement,  purchase,  and 
sale.  Tbe  state  of  South  Carolina.  An- 
nie R.  Robinson  agrees  to  sell,  and  G.  L. 
Ostendortf  agrees  to  purchase,  the  prop- 
erty set  out  below  on  the  terms  named : 
Tx)t  on  tbe  corner  of  Alexander  and 
Chapel  streets,  in  the  city  of  Charleston, 
at  present  nnder  lease  tu  the  said  Oeten- 
dorff,  by  lease  from  Miss  Robinson  dated 
January  30th,  1884.  and  on  which  the  said 
OstendorKhas  ereeted  certaln  strnetures; 
and  also  the  lot  lying  next  west  of  tbe 
above,  and  at  present  in  the  occupation 
of  a  colored  tenant  of  Miss  Robinson,— 
the  full  description  of  said  two  pieces  of 
property  being  hereto  annexed.  Terms: 
Tliree  thousand  five  hundred  and  fifty 
dollars  cash,  and  purchaser  to  pay  all 
taxes  payable  In- 1891,  and  f2S  for  deed.' 
The  lease  of  SOth  January,  1884,  above 
referred  to,  to  continue  until  the  purchase 
money  Is  paid,  and  then  rent  to  be  settled 
for,  and  lease  canceled  Id  full.  Witness 
the  hands  and  seals  of  the  parties  this 
5tb  day  of  March,  1891.  Annie  R.  Robin- 
son. [L.  s.]  Id  her  own  right  and  as  ad- 
ministratrix with  the  will  annexed  de 
boats  noa  of  James  K.  Robinson.  C.  L. 
OsTBNDOBPP.  [l.  b.]  Jn  the  presence  of 
EnwABD  J.  PUPPEB,  Edward  Stkbnkin, 

"'Description  of  property :  All  thatlot  nf 
land  sitaate  on  Chapel  street,  In  the  city 
of  Charleston  and  state  aforesaid,  meas- 


uring and  containing,  on  said  street,  for- 
ty-two (42)  feet  six  (6)  Inches ;  on  the  Hoe 
of  laud  formerly  belonging  to  the  estate 
of  .Margaret  Denoon,  elgbty-nlne  (89) 
feet  six  (6)  Inehea;  on  the  line  of  land 
formerly  belonging  to  Miss  Maria  Elliott, 
forty  (40)  feet ;  and  on  the  line  of  land 
formerly  belonging  to  Richard  Cunnlng- 
ham,  seventy-four  (74)  feet  six  (6)lnches, 
—more  or  less;  butting  and  bounding  to 
the  north  on  Chapel  street,  to  the  east  on 
land  formerly  belonging  to  the  estate  of 
Margaret  Denoon,  to  the  south  on  land 
formerly  belonging  to  Miss  Maria  Elliott, 
and  to  the  west  on  lands  formerly  be- 
longing to  Richard  Cunningham.  Also, 
all  that  other  lot  of  land  adjoining  the 
above,  situate  on  the  corner  of  Alexander 
and  Chapel  streets,  and  measuring  and 
containing  on  Chapel  street.forty-twofeev 
six  Inches <42Ieet  6 Inches;)  on  Alexander 
street,  one  hundred  and  four  (104)  feet  six 
(6)  Inches;  on  the  line  of  land  formerly  be- 
longing to  Miss  Mnria  Elliott,  forty  (40) 
feet;  and  on  the  line  of  the  lot  above  de- 
scribed, elgbty-nlne  (89)  feet  six  (6) 
Inches, — more  or  less;  butting  and  bound- 
ing to  the  north  on  Chapel  street,  to  the 
east  on  Alexander  street,  to  the  south  ou 
land  tormerly  twlonglng  to  Miss  Maria 
EUiutt,  and  to  the  west  on  the  lot  above 
described.  Being  the  property  conveyed 
by  James  Tupper.  master  In  equity,  to 
James  K.  Robinson,  by  deed  dated  18th 
day  of  January,  1859,  and  recorded  R.  M. 
C.  O.  'or  Charleston  county.  In  book  G  14, 
page  20S. 

***Annle  R.  Robinson,  in  her  own  right 
and  as  administratrix  cum  testameatoan- 
nexo  de  bonis  nun  of  the  estate  of  James 
K.  Robinson,  and  C.  L.  Ostendorff,  by  our 
respective  attorneys,  Smythe  &  Lee  and 
Mordecnlft  Gadsden. do  hereby  agree  that 
tbe  case  hereinbefore  set  out  contains  the 
facts  upon  which  tbe  controversy  in  ones- 
tlon  tn  the  above  cause  depends,  ana  we 
do  hereby  preaent  a  submission  ol  the 
same  to  the  said  court.  Just  as  If  an  action 
had  been  really  brouKbt.  And  T.  M. 
Mordecal  and  A.  M.  Lee,  members  of  the 
aforesaid  legal  firms,  being  each  duly  and 
severally  sworn,  do  declare  upon  oath 
that  the  controversy  Is  real,  and  that 
these  proceedings  are  brought  In  good 
faith.  In  order  to  determine  she  rights  of 
the  said  parties.  A.  M.  LiBE.  T.  Moul- 
trie MoRDRCAi.  Sworn  to  by  tbe  said  Lee 

^  Mordecai,  before  me,  this  day  of 

January,  A.  D.  1892.  Benj.  H.  Ruti.bdoe, 
Notary  Public,  S.  C.  Smyths  ft  Lee,  At- 
torneys Annie  R.  Robinson.  Mordbcai  & 
Qadbdbn,  Attorneys  C.  L.  Ostendortf.* 

"Deorsa.  This  la  a  controversy  without 
action,  and  carae  on  tn  be  heard  upon  an 
agreed  statement  of  facts,  which  are  fully 
set  out  In  the  case,  as  consented  to  on 
both  aides.  Miss  Robinson,  In  her  own 
right,  and  also  as  administratrix  with  the 
will  annexed  de  bonis  non  of  Jdmes 
K.  Robinson,  her  father,  has  contracted 
to  sell  to  the  defendant  certain  premises 
fully  described  In  tbe  case.  The  defendant 
Is  desirous  of  meeting  his  contract,  but 
has  some  hesitation  with  regard  to  tak- 
ing the  title  until  it  has  been  passed 
upon  and  confirmed  by  court.  The  de- 
fendant's fear  Is  that  Miss  Robinson  only 
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took  a  tire  estate  Id  the  property  ander 
tbe  will  ot  her  father.  I  do  not  so  cun- 
4true  the  will,  as  appears  hereinafter  In 
tills  oploion.  But,  grantlnK  that  this  Is 
the  case,  (for  the  purposes  of  reacbloK  a 
ripe  Gonc]u!jIuD,)even  then  I  thlnb  that  the 
title,  ander  the  present  circumstances, 
would  be  a  Rood  one,  aod  that  tor  the 
following  reasons: 

"First.  In  tbe  Brst  place,  even  if  Miss 
Robinson  took  only  a  life  estate  under  the 
will  of  her  father,  I  am  of  opinion  that 
the  legal  title  to  the  property  would  be  In 
her.  While  there  la  some  direction  In  the 
win  an  to  trustees  being  appointed  by  the 
executors  and  executrix,  yet  us  a  matter 
of  fact  this  was  never  done,  and  both  the 
pzecntrlx  and  executors  have  long  since 
departed  this  life.  In  addition  to  this,  un- 
der the  law  in  this  state,  the  trust  was  a 
dry  trust,  and  executed  by  thestatuto;  for 
there  was  nothing  to  be  dune  by  the  trus- 
tees, who  wera  merely  to  hold  the  prop- 
erty tor  the  daughters  'for  their  own 
proper  use.'  Ramsay  v,  Marab.  2  McCord, 
2f>2;  Howard  T.  Henderson,  18  8.  C.  18S. 
It  is  true  that  the  words,  'and  not  liable 
for  the  debt  or  debts  of  their  husband  or 
husbandH,'  are  used  In  the  will.  But  under 
the  constitution  of  1868  the  law  provided 
that  a  woman's  estate  should  be  free 
from  her  husband's  debts,  and  hence  there 
was  no  nse  for  the  trnstees  to  be  appoint- 
ed  for  this  purpose;  and  there  was  do 
other  duty  required  of  tbe  trustee,  which 
the  constitution  did  not  provldefor.  Wit- 
sell  V.  Charleston,  7  S.  C.  S8-l()3.  There- 
fore, both  under  the  statute  of  uses  and 
under  the  constitution  of  1868,  the  legal 
title  would  vest  in  Miss  Robinson. 

" SeeODdly.  AIIss  Robinson Isalso  the  ad- 
ralnlstratrik  with  the  will  annexed  tie 
bonis  noaot  tbe  estate  of  James  K.  Rob- 
inson, and  under  the  law  in  this  statu  suc- 
ceeds to  the  rigbts  of  tbe  executors.  Gen. 
St.  S  1881.  The  executors,  under  tbe  will, 
had  full  power  of  sale.  In  their  discretion, 
for  tbe  purpose  of  Investment  or  other- 
wise; and,  from  tbe  facta  of  the  caset  It 
appears  that  Miss  Robinson,  as  admlnla- 
tratrix.  Is  exercising  this  discretion,  and 
fa  selling  tor  tbe  purpose  of  a  necessary 
reinvestment.  Her  title  as  admiulstra- 
trix,  therefore,  would  also  appear  to  be 
good. 

**  Third.  Even  If,  however,  the  above 
were  not  tbe  case,  tben  this  court,  as  a 
eonrt  of  equity,  coald  coofirm  the  sale  to 
Ostendortf,  and  order  the  conveyance 
made  by  Miss  Robinson.  Under  the  con- 
stmctlon  that  she  only  took  a  life  estate, 
the  remainder  would  be  to  her  children, 
provided  she  left  any.  There  Is  no  provi- 
sion made,  however.In  the  testator's  will, 
for  the  contingency  of  her  dying  childless ; 
and  hence  be  died  Intestate  as  to  this,  at 
the  time  of  his  death,  and  Miss  Robinson 
would  therefore  take  this  remainder.  2 
Jarm.  Wills,  870:  JosUn  v.  Hammond.  8 
Mylne  &  K.  110'.  As  a  matter  of  fact,  she 
Is  unmarried.  Is  now  forty-two  years  ot 
age,  and  Is  the  sole  lineal  descendant  ot 
the  testator,  ber  father.  All  others  are 
mere  straogeni.  All  parties,  therefore,  are 
before  tbe  court,  who  are  in  being,  and 
who  have  any  Interest  whatsoever  Id  tbe 
property.  It  Is,  therefore,  competent  for 


this  court,  as  a  eonrt  of  equity,  to  treat 
this  proceeding  as  a  request  to  sell,  and 
to  confirm  this  sale  as  a  Judicious  one,  for 
a  change  of  Investment.  It  is  admitted  In 
the  tacts  of  the  case  that  the  sale  la  an 
advantageous  one,  and  tbe  cliaoKeofln- 
veBtment  desirable,  and  that  the  price  is 
tbe  full  value  ot  tbe  property;  and  tbis 
court  has  a  full  right  to  confirm  this  sale 
and  order  tbe  title  made  to  the  pnrcbaser. 

''On  tbe  above  three  grounds,  therefore, 
I  hold  that  the  sale  would  be  a  good  one, 
and  should  be  confirmed  and  ordered  by 
this  court,  even  It  the  estate  of  Miss  Rob  • 
inson  were  treated  as  a  lite  estate.  Bat. 
as  already  stated,  I  do  not  think  that  the 
daughter  took  a  life  estate,  under  the  will 
ot  her  father.  A  brief  examination  of  this 
will  will  show  that  the  wording  Is  pecul- 
iar. The  testator  stc^tes  that  at  the 
death  of  his  wife,  the  life  tenant,  the  prop- 
erty Is  to  'revert'  to  bis  children,  accord- 
ing to  the  laws  of  tbe  state  of  South  Caro- 
lina; the  child  or  children  of  a  deceased 
child  to  take  the  share  the  parent  would 
have  taken  It  tben  living.  It  would  be 
possible  to  treat  the  word  'revert'  either 
In  its  technical  sense,  or  else  to  construe  it 
as  the  equivalent  of  'give'  or  '  to  go  to.' 

"I  will  first  ascertain  what  tbe  construc- 
tion of  the  will  would  be,  treating  this 
word  in  the  first  of  tbose  meanings,  if 
tbe  testator  used  the  word  'revert*  In  its 
technical  sense,  then  this  reversion  either 
vested  at  tbe  time  of  his  death,  or  else  It 
took  effect  at  the  time  ot  the  death  ot  tbe 
lite  tenant.  If  bis  Intention  was,  under 
tbe  will,  for  the  reversion  to  take  effect  at 
the  time  nf  bis  death,  then  the  testator, 
under  the  cases,  did  nothing  under  the  will 
but  dispose  of  bis  life  estate,  and  as  to  the 
rest  ot  the  estate  be  merely  directed  it  to 
vest  in  Bueb  persons  as  the  law  would 
bave  given  It  to  it  be  bad  died  Intestate; 
for  he  merely  lets  it*  revert 'to  his  chil- 
dren.  In  other  words,  the  effect  of  that 

gortlon  of  bis  will  was  the  same  as  It  h« 
ad  made  no  further  will  at  all,  after  he 
bad  disposed  of  the  llta  estate  to  bis 
widow;  and  beuce,  under  tbe  cases,  the- 
cblldren  would  take,  not  under  the  wilL 
but  Independently  of  the  will,  by  the  stat- 
ute, and  all  subsequent  limitations  over 
would  have  failed,  because  they  took  un- 
der the  statute,  and  not  under  tbe  will. 
4  Kent,  Comm.  355  ;  6  Amer.  &  Eng.  Enc. 
Law,  897.  It.  however,  tbe  testator  in- 
tended tbe  word  *  revert  *  to  be  used  In  its. 
technical  sense,  but  not  to  cake  effect  un- 
til the  termination  of  the  life  estate,  tben 
the  fee  would  not  have  vested  at  the  time- 
of  his  death  In  any  one,  and  hence,  under- 
tbe  law,  it  would  bave  vested  Immediate- 
ly  in  tbe  wife  and  two  children,  descend- 
ing, of  course,  under  tbe  facts  of  this  case, 
to  Miss  Robinson,  tbe  survlviug  child, 
upon  tbe  death  of  her  mother  and  brother- 
Intestate.  Seabrook  v.  Seabrook,  McMul. 
Eq.  206;  Rochell  v. Tompkins. 1  Strob.  Eti. 
114;  Brooks  v.  Brooks.  12  S.  C.  457;  An- 
drewB  V.  Loeb,  22  S.  C.  274.  The  last  case 
above  cited  Is  almost  identical  wltb  the 
present  one. 

"If.  however,  tb4  word  *  revert,' In  the 
will,  be  construed  as  sn  equivalent  of  the- 
words  'go  to*  or  'I  leave,*  then  tbe  testa- 
tor would  speak  aa  follows,  (Jlggettav.- 
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Davlfl,  1  Lelieh, 404:)  'Heave  my  proporty 
to  my  wife  fur  lite  or  wldowhooa,  and  at 
her  death  or  marriage  the  same  Is  "to  go 
to"  my  children  acconltn;;  to  the  lawn  of 
the  state  of  South  Carolina;  the  children 
Ota  deceased  child  to  take  by  representa- 
tion theshareauch  child  wonid  have  taken 
tf  then  living.'  Underthe  lawlnthle  state, 
as  sbovn  by  a  namber  of  cases,  this  would 
baa  life  estate  In  the  wife,  wltli  contin- 
gent remainders  In  fee  to  tether  ttae  cfail- 
dreu  or  to  the  Rrandchildren,  as  the  case 
raigbt  be.  Debon  v.  Redlern,  Dudley,  Eq. 
115;  Id..  Klce,  464;  Faber  v.  Police,  10  S.  C. 
388;  McElwee  v.  Wbeeler.  Id. 404.  And  tbe 
remainder  over,  in  ttae  attempted  Umita- 
tion  to  the  etalldren  of  tbedaoghtem  In  the 
BDbsequent  clansa  of  the  will.  Is  also  a  con- 
tingent remainder;  for  tbe  testator  di- 
rects ttae  portions  of  the  danictatera,  at 
thpir  death,  to  be 'divided  among  their 
children,  the  child  orchlldren  of  a  deceased 
ciilld  taking  the  share  to  which  such  de- 
cfased  child  would  have  beeu  entitled.' 
There  would,  therefore,  be  two  Bocceasive' 
eatutes  In  eontlogentremaluder  Iq  fee;  tbe 
one  snbeeqaent  to  and  dependent  on  and 
throngh,  and  not  Instead  of,  theotber,  and 
the  latter  one  not  to  take  effect  nnlees  the 
other  first  took  effect.  These  remainders 
over  to  the  children  of  the  daughter,  after 
the  life  estate  which  la  claimed  to  have 
been  cren ted,  would  be  void  lor  two  rea- 
sons: Firat.  Becaose,  Inasmuch  aa  tbere 
was  a  contingent  remainder  In  tee  tu  the 
first  taker,  no  remainders  in  lee  coald  be 
limited  over  afterwards,  Inaamncb  as  a 
aeecanoot  bemonnted  upon  a  fee.  4  Kent, 
Comm.  199;  2  Washb.  Keal  Prop.  568,  676. 
The  subsequent  lee  to  the  children  of  the 
dangbters.  In  case  tbey  died  leaving  cbll- 
dren^  would  be  repugnant  to  tbe  fee  first 
given  them.  Moore  v.  Sauders,  16  S.  C. 
440.  Secondly.  An  has  already  been  seen, 
after  tbo  estate  which  la  given  to*  tbe 
daughter, the  testatorendeavors  to  create 
another  contingent  remainder;  for  the 
property  is  then  to  be  divided  among  the 
children  of  the  daughter,  or.  If  they  have 
died,  among  their  children.  Tbeae,  as  al- 
ready shown,  are  also  contingent  remain- 
ders to  ttae  child  ran  of  tbe  testator's  daugh- 
ters, or  tbe  children  of  such  children ;  and 
the  will  must  he  read  and  construed  as  at 
the  testator's  death,  for  all  these  estates 
in  remainder  must  have  been  created  at 
the  samfl  time,  when  tbe  particular  estate 
claimed  to  support  them  passed  out  of 
bim.  Fa  ber  v.  Police,  10  S.  G.  887 ;  6  A  mer. 
ft  Eng.  Boc.  Lew,  897.  We  would  thus 
bare  sabsequenC  contingent  remainders 
limited  and  depending  upon  prior  contin- 
gent remainders;  tor  we  would  have  tbe 
contingent  remainders  to  tbe  children 
and  grandchildren  of  the  daughters  depend- 
ing upon  ttae  prior  eatatn  of  the  daughter, 
which  at  the  time  of  tbe  testator's  death 
was  only  a  contingent  estate.  Hence  the 
eontingent  remainders  to  ttae  children  or 
grandehllclren  of  tbe  daughters  wonld 
have  no  previone  particular  estate  to  sup- 
port them,  for  at  the  testator's  death  the 
estate  of  the  daughters  was  a  mere  con- 
tingency. Tbere  buing,  therefore,  then  no 
particular  Mtate,  tbe  contingent  reraaln- 
ders  over  were  void.  Cases  last  cited.  It 
Is  clear,  also,  both  on  principle  and  au- 


thority, that  for  another  reason  a  contin- 
gent remainder  cannot  be  thus  limited 
after  and  dependent  upon  a  prior  estate  in 
contingent  remainder.  The  law  is  that 
contingent  remainders  may  be  limited  col- 
laterally along  with  other  contingent  re- 
mainders, so  that  It  the  flrat  contingent 
remainder  does  not  take  effect  the  others 
may.  But  where  the  last  contingent  re- 
mainder Is  subsequent  to  tbe  first,  and  de- 
pending upon  it,  and  cannot  take  effect 
unless  the  first  contingent  remainder  be- 
comes of  force,  then  the  aubaequent  con- 
tingent remainder  la  void  and  useless,  tor 
the  very  Himple  reason  that  a  contingency 
cannot  be  made  to  depend  upon  a  contin- 
gency. The  successive  contingencies  must 
be  snbstituted  for  the  prior  ones,  and  not 
succeed  and  cume  through  them.  2  Washb. 
Beal  Prop.  575.  576;  4  Kent,  Comm.  *200. 
In  other  words,  If  the  first  estate  be  h  cer- 
tain estate,  any  number  of  contingent  es- 
tates uiay  hang  upon  it, collateral  to  each 
other,  and  to  take  effect  successively  to 
and  In  place  of  the  prior  ones  It  the  latter 
do  not  take  effect.  But  It  tbe  first  estate 
be  Itself  a  contingent  one,  not  fixed,  but 
doubtful.and  it  Is  necessaryfor  thetollow- 
Ing  contingencies  to  besutiseqaent  fn  time, 
and  to  depend  upon  and  come  through  the 
prior  confingeucy,  the  subsequent  ones 
are  void.  Now,  at  the  death  of  Mr.  Rob- 
inson, it  did  not  appear  that  his  daugh- 
ters would  ever  take  any  estate,  and  benue 
tbe  attempted  estate  to  their  children, 
through  them,  failed  as  void. 

"  f,  therefore  take  the  view  that  whether 
or  not  the  word  'revert'  be  construed 
In  its  technical  meaning,  or  as  tbe  equiv- 
alent of  'give,'  In  either  event  the  subse- 
quent contingent  remainders  to  the  chil- 
dren ol  Miss  Robinson  never  took  effect,  and 
tbe  fee  In  the  property  vested  In  ber,  as  to 
a  part  of  tbe  property,  upon  the  death  of 
the  life  tenant,  and,  aa  to  the  whole  of  It, 
upon  the  death  of  her  brother.  Intestate, 
lam  therefore  ot  opinion,  and  hold,  that 
the  deed  of  Miss  Robinson,  In  her  own 
right  and  as  admlniatratrlz  with  tbe  wilt 
annexed  de  2»oDis  noo  of  James  E.Bobln- 
son,  would  convey  a  valid  title,  and  that 
the  proposed  sale  is  a  desirable  and  Judi- 
cious one,  and  should  be  carried  into  ef- 
fect. It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  sale  by  tbe  plaintiff 
to  the  defendant  be  confirmed  and  carried 
Into  effect,  and  that  tbe  plaintiff  give  her 
deed  In  her  own  right,  and  as  administra- 
trix with  tbe  will  annexed  of  James  E. 
Boblnsont  and  that  tbe  dettondaot,  C  !•. 
Ostendorff,  forthwith  comply.  In  accord- 
ance with  the  terms  of  the  contract  set 
out  in  the  record,  and  that  defendant  pay 
costs.  J.  B.  Kbhsbaw,  Fresldlug  Judge. 
March,  1892." 

"To  Messrs. Smyths  &  Lee, plaintiff's  at- 
torneys :  Please  take  notlee  that  tbe  defend- 
ant,  C.  L.  Ostendorff,  Intends  to  appeal, 
and  does  hereby  appeal,  to  the  supreme 
court  of  this  state,  from  tbe  decree  of  bis 

honor,  Jndge  Kershaw,  dated  tbe  

day  ot   ,  1892,  upon  the  following 

grnunda,  to-wit,  and  upon  such  grounds 
and  exceptions  will  move  tbe  supreme 
court  to  revere*)  tbe  same,  and  for  the 
purpose  ot  snch  appeal  the  defendant  takes 
tbe  fotlowlug  exceptions:  (1)  Because  his 
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honor  erred  Id  holding  that  It  MIbs  Robin- 
son only  took  a  life  estate  nmler  tbe  will 
of  her  father,  that  still  the  luffal  title  to 
the  property  would  be  in  her.  (2)  Because 
his  honor  erred  In  holdlni;  that  tbe  title 
of  MIbs  Robinson,  as  administratrix  o( 
her  father,  wonld  be  good.  (S)  Because 
bis  honor  erred  In  holding  that  the  de- 
ceased, Robinson,  died  Intestate  as  to  this 
property,  and  his  daughter.  Miss  Bobln- 
son,  woDid  therefore  take  this  remainder. 
(4)  Because  his  honor  erred  In  holding 
that  the  sale  would  be  good,  and  should 
be  conflrmed  and  ordered  by  this  court, 
even  if  the  estate  of  Miss  Robinson  were 
only  a  life  estule.  (5)  Because  his 
honor  erred  In  holding  that  whether  or 
not  the  word  'revert'  be  construvd  In  Its 
technical  meaning,  or  us  equivalent  to 
'glTe.*  In  either  orent  the  contingent  re- 
mainders to  the  children  of  Mlas  Robinson 
never  took  effect,  and  the  tee  in  the  prop- 
erty vested  Id  her  upon  the  death  of  her 
brother,  Intestate.  (6)  Because  his  honor 
frred  In  boIdiuR  that  the  deed  ot  Miss  Rob- 
inson, In  her  owD  right  and  as  adminis- 
tratrix with  the  will  annexed  de  bonis 
Bon  of  James  K.  Robinson,  would  convey 
a  valid  title.  (7)  Because  bis  honor  erred 
in  holding  that  the  title  tendered  to  the 
defendant  Is  a  marketable  tltlA  and  must 
be  accepted  by  blm  as  sncb.  Mordccai  & 
Qadbdkn,  Defendant's  Attorneys. 

**  We  hereby  agree,  tor  the  purpose  of  this 
appeal, that  the  foreKoIng  shall  constitute 
the  case  tor  the  supreme  court,  and  that 
the  same  may  he  filed  In  lien  of  formal  re- 
turn and  settled  case,  as  required  by  the 
rules  and  praetlee  ot  tbe  court,  and  that 
no  further  papers  need  be  Sled  In  the  cir- 
cuit or  supreme  court.  Smttbe'  &  Leg,  for 
Plaintiff.  MoROBCAi  &  Oadsdbn,  lor  De- 
fendant.  Cbarlestou.  S.  C,  May,  1892.** 

We  agree  with  the  circuit  Jodge  in  this 
ease;  and,  finding  that  we  could  not  add 
anything  Co  bis  elaborate  argument  and 
citation  or  authorities,  we  adopt  hto  de- 
cree as  the  Judgmeot  ot  this  court.  The 
jDdgment  of  this  court  Is  that  the  Judg- 
ment of  tbe  drcnlC  court  be  affirmed. 

UclTBB,  C:  J.,  and  Pope,  J.,  conear. 


^  s.  C.  1) 

EOHN  et  aL  V.  RICHMOND  &  D.  R.  00. 
(Supreme  Court  of  South  Oarolina.    Nov.  18, 
1892.) 

OOSTBRSIOlt  BT  CaSBIBR— WbAT  OONaTlTUTBS— 

Claim  or  Third  PcRsoif. 
Where  goods  have  been  delivered  to  a 
carrier  for  transportatloa,  a  demand  thereof 
under  a  mortgage  with  condition  broken,  given 
by  the  consignor,  is  not  sach  legal  process  aa 
will  render  the  carrier  liable  for  oonvenrion  on 
the  refusal  to  deliver  the  goods  to  the  mort- 
gagee.   Pope,  J.,  dissenting. 

Appeal  from  common  pleas  elrcnlt  court 
of  Newberry  connty;  w.  H.  Wallace, 
Judge. 

Action  In  trover  by  S.  J.  Eohn  Sc  Co. 
against  tbeBlchmond  &DanvIlle  Railroad 
Company.  PlalDtifls  had  Judgment,  and 
defendant  appeals.  Reversed. 

J.  F*  J.  Cnldwell,  for  appellant.  Geo.  8. 
Mowett  for  respondents. 


MolTBR,  C.  J.  The  plalntitte  bring  this 
action  to  recover  damages  tor  the  conver- 
sion ot  certain  personal  property  alleged 
to  belong  to  plalntllfs.  Tbe  facta  maybe 
briefly  stated  as  follows:  On  the  19th  ot 
October,  1887,  one  Clendenning  delivered  to 
the  agent  of  defendant  company  at  Proe- 
perity  the  property  in  qaeatlon,conBi8tlni^ 
of  a  lot  of  household  goods,  to  be  shipped 
by  defendant's  train  to  Laurens.  After 
said  agent  had  received  and  receipted  tor 
said  gouds.deteudant'a  agent  was  notified 
by  an  agent  ot  plaintiffs  not  to  ship  said 
goiids,  as  they  belonged  to  plaintiffs  un- 
der a  mortgage  given  by  Clendenning  to 
plaintiffs,  the  condition  ot  which  had  been 
broken.  The  goods  were,  however, placed 
on  the  cars,  and  the  curs  sealed  Soon 
after  this,  and  Just  before  tbe  arrival  ol 
the  train  Inr  Laurens,  one  Hair,  a  consta- 
ble, appeared  at  the  depot  with  tbe  mort- 
gage, upon  whii'h  aDlndoTBementbad  been 
made  by  a  trial  Justice,  purporting  to  au- 
thorize said  Hair  to  take  possession  of  the 
goods,  and  demanded  them  from  defend- 
ant's agent,  who  refused  to  deliver  them, 
upon  the  ground  that  the  paper  was  not 
sufficient;  "that  I  ought  to  have  bad  a 
dletreas  warrant."  Clendenning  was  pres- 
ent at  the  time,  but,  so  far  aa  appears  froth 
tbeevldence.neithersald  nordld  anythiug. 
The  goods  remained  at  the  depot,  In  tbe 
car  In  which  they  had  been  placed  tbe 
evening  before,  until  1  o'clock  the  next 
day,  when  they  were  sent  on  to  Laurens; 
no  further  steps  having  In  the  mean  time 
been  taken  by  plalntlffe  to  obtain  poases- 
slon  of  said  goods.  Tbe  mortgage  above 
spoken  of  was  given  byClendetinlng  to  tbe 
plalntlRs  to  secure  the  payment  of  a  note 
which  telldue  on  tbe  Istof  May»1887.  Tbe 
plnlntlBs  having  obtained  Judgment  for 
the  value  of  the  goods,  defendant  appeals 
upon  the  several  grounds  set  out  In  tbe 
record,  which  need  not  be  Bpeelfloally  stat- 
ed, as  the  cane  tome  upon  the  single  ques- 
tion whether  a  common  carrier  who  has 
recdved  goods  for  transportation  from 
one  person,  and  given  blm  a  bill  of  lading 
therefor.  Is  bound  to  surrender  them  upon 
demand  to  a  third  person,  who  claims  to 
be  the  true  owner  thereof,  under  pain  ot 
being  liable  to  an  action  for  the  conversion 
of  said  goods  at  the  suit  of  each  third  per- 
son. It  Is  conceded  that  onder  the  strin- 
gent rule  of  the  common  law  a  common 
carrier  Is  liable  as  an  inanrer  (or  goods 
committed  to  bis  charge  for  transporta- 
tion, and  nothing  but  the  act  ot  God  or 
the  public  enemies  will  excuse  him  for  fail- 
ure to  deliver  the  goods  at  their  destina- 
tion to  the  person  to  whom  be  has  con- 
tracted to  deliver  thera,— the  consignee. 
Cnder  this  rule  it  is  very  obvious  that  tbe 
carrier  would  be  liable  to  his  bailor  even 
If  the  goods  were  taken  from  his  poHsea- 
sion  by  process  ot  law,  and  much  more  so 
it  hp  voluntarily  delivered  them  to  the 
true  owner,  tor  this  would  not  be  either 
the  ael;  of  Qod  or  of  the  public  enemy. 
But  it  le  claimed,  and,  we  think.  Justly, 
that  this  stringent  rule  has  been  modified 
BO  as  to  excuse  the  carrier  from  liability 
where  the  goods  have  been  taken  from  his 
possession  by  process  of  law, provided  tbe 
carrier  gives  prompt  notice  ot  such  selsure 
to  hla  bailor;  lor,  as  it  Is  well  pat  by 
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CAMpnKi.i.,  C.  J.,  )n  Plnffree  v.  Railroad 
Oo..  06  Mii'h.  143.  33  N.  W.  Rep.  298:  "If  he 
Is excuBabletur  .vieldfnft  to  a  pabllcenemy, 
he  cannot  be  at  /ault  lor  yieldins  tu  actaal 
anthiirity  wbat  he  may  yield  to  Dsnrped 
authtiTity."  See,  also,  StllM  t.  DaTls,' 1 
Black,  101.  And  the  same  doctrine  Is,  at 
Ipast  Impliedly,  recosnlsed,  thongh  the 
point  waa  not  distinctly  ralaed, in ourown 
case  of  Faust  v.  Railroad  Co.,  8  H.  C.  ll<t. 
It  Is  also  contended  that  the  rale  Is  still 
further  modtlled  so  as  to  excuse  thecarrler 
from  liability  to  bin  bailor  for  the  nonde- 
livery of  goods  Intrusted  to  him  for  trans- 
portation II  ho  can  show  that  he  has  de- 
lUered  the  goods  to  a  third  person,  who 
was  the  true  owner,  and  entitled  to  the 
possession  thereof;  and  the  case  mainly 
relied  upon  to  establish  this  proposition 
Is  The  Idaho,  98  C.  S.  675,  thoagh  there  are 
cases  which  bare  been  decided  In  several 
ol  unr  Bister  states  recognising  the  same 
doctrine.  In  our  own  state,  however,  we 
have  no  case,  so  far  as  we  are  Informed, 
which  recognizes  this  modlBcatlon  of  the 
rule  as  to  a  carrier's  liability.  It  Is  true 
that  the  case  of  Robertson  v.  Woodward, 
3  Rich.  Law,  ^1,  does  seem  to  recognize 
the  doctrine  that  an  ordinary  bailee — not 
a  coiDmon  carrier— may  dispute  the  title 
of  his  bailor  In  an  action  of  trover  brought 
by  the  latter  by  showing  that  bis  bailor 
had  sold  the  subject  of  the  bailment  be- 
fore the  bailment  arose,  and  that  defend- 
ant was  anthorizod  to  defend  the  action 
for  the  t>eneflt  of  the  purchaser.  But  it 
seems  to  ns  somewhat  difficult  to  reconcile 
that  case  with  the  previous  case  of  Man- 
ning V.  Norwood,  2  Mill,  Const.  374.  Be 
that  as  it  may,  however,  and  asaamlng, 
for  the  purposes  of  this  case,  that  the 
striuffent  rnle  of  the  common  law  as  to  a 
carrier's  liability  has  been  thus  further 
modified,  as  contended  for  by  respondents, 
the  question  still  remains  whether  the  rule 
thus  modified  appllen  to  this  ease.  It  ifrlll 
b6  observed  that  the  eases  which  establish 
orrecogolTC  this  modification  of  the  rale 
only  so  to  the  extent  of  holding  that  a 
common  carrier  may  deliver  tn^  goods  in- 
trusted to  him  for  transportatlun  to  the 
rightful  owner  upon  hia  demand,  and,  11 
he  dues,  be  may  defend  himself  against  an 
action  bronglit  by  his  bailor  to  recover 
damaees  for  the  nondelivery  according  to 
the  contract  of  bailment  by  showing  that 
he  has  delivered  the  goods  tu  the  rightful 
owner;  but  none  of  them  go  to  the  extent 
of  holding  thatbe  Is  bound  to  deliverthem 
tu  one  who  demands  them  as  richtlal 
owner,  onless  It  be  the  case  ol  Wells  v. 
Express  Co..  65  Wis.  28, 11  N.  W.  Rep.  587. 
and  12  N.  W.  Rep.  441.  In  that  case  a 
package  of  money  was  intrusted  to  the 
carrier,  to  be  delivered  to  Welts  ft  Cart- 
wright.  When  the  package  addressed  to 
Wells  A  Cartwrlgbt  reached  Its  destina- 
tion, the  money  was  demanded  by  Wells 
alone,  he  claiming  to  be  the  sole  owner, 
and  ttaat  Cartwrigbt  had  no  Interest  In  It, 
to  vhleb  Cartwright,  being  present,  as- 
sented varbally,  thongb  "  there  was  no  aa- 
elgument  by  Cartwright  of  his  apparent 
intereHt  in  the  package  to  Wells,  and  no 
written  order  by  Cartwright  to  deliver  to 
Wellg.and  no  offeror  any  receipt  or  acquit- 
tance from  both."  The  defendant  refused 


to  driver  the  money  tn  Wells  alone,  and 
Insisted  also  that  the  money  bad  been  sub- 
jected to  garnishee  proceedings  against 
Cartwright.  Wells  then  brought  his  ac- 
tion, not  Qpon  the  bill  of  lading  or  express 
receipt,  but  for  money  bad  and  received, 
and  the  court  held  that,  "irrespective  of 
the  garnishment,"  the  plalntill,  having  es- 
tablished his  individual  rigbt  to  the  mon- 
uy,  was  entitled  to  recover.  The  authori- 
ties cited  by  the  learned  Judge,  while  they 
do  establlsta  the  doctrine  that  a  common 
carrier  may,  wltb  safety,  deliver  to  the 
rightfal  owner,  do  not  establish  the  doc- 
trine that  he  Is  bound  to  do  bo;  and  his 
assumption  that  the  one  follows  from  the 
other  is  not,  In  our  Judgment,  well  found- 
ed. In  addition  to  this,  the  action  In  that 
case  was  for  money  had  and  received, 
which  does  not  necessarily  imply  a  tort 
on  the  part  of  tbs  defendant;  while  b6n 
the  fiction  is  for  the  conversion  uf  the 
goods,  which  does  Involve  the  Idea  of  tort. 
Again,  In  that  case  it  appeared  that  Cart- 
wrlgbt, one  of  the  persons  named  as  con- 
signee, was  not  only  present  when  Wells, 
the  other  consignee, demanded  the  money, 
claiming  It  as  his  Individual  property,  but 
actually  assented  to  sucb  claim,  and  hence 
the  carrier  had  no  excuse  for  rafusiog  to 
comply  with  the  demand. 

It  seems  to  us  that  the  wbole  case  turns 
upon  the  question  whether  a  carrier,  rest- 
ing under  very  stringent  obligations  to 
his  bailor,  is  bound  to  assume  the  burden 
of  proving  that  a  third  person  who  makes 
a  demand  upon  blm  for  goods  Intrusted  to 
blm  for  transportation,  not  enforced  by 
legal  process,  and  ofsbowlngnot  only  that 
sacb  third  person  is  the  rightful  owner, 
bnt  is  also  entitled  to  the  immediate  pos- 
session of  the  eoods.  It  seems  to  ns  that 
common  Justice  would  require  that  sucb 
burden  should  be  assumed  by  the  claim- 
ant, who  is  most  likely  to  have  the  means 
of  meeting  it,  and  not  upon  the  carrier, 
who  cannot  be  supposed  to  know  any- 
thing about  the  real  ownership  of  the 
goods,  and  has  a  right  to  assume  that 
the  person  from  whom  he  received  posses- 
sion of  the  goods  was  such  rightful  owner; 
possession  of  personal  property  being  evi- 
dence of  title.  The  most  that  could  be 
properly  required  of  the  carrier  would  be 
to  bold  the  goods,  notifying  his  bailor  of 
the  demand  which  had  been  made  upon 
him,  and  let  the  claimant  contest  with 
the  bailor  the  question  of  ownership.  Un- 
der these  views,  we  do  not  think  that  the 
Judgment  below  can  be  sustained.  The 
goods  were  not  seised  or  demanded  under 
uny  legal  process.  The  tact  that  Che  per- 
son selected  as  the  agent  of  plaintiffs  to 
enforce  their  mortgage  claimed  to  be  a 
constable  cannot  affect  the  questiun,  for, 
even  where  a  mortgage  of  personal  prop- 
erty is  placed  In  the  hands  of  the  sheriff, 
with  instructions  from  the  mortgagee  to 
seize  and  sell  the  mortgaged  property,  the 
sheriff  does  not  act  officially,  but  merely 
as  the  private  agent  nl  the  mortgagee. 
Robins  V.  Ruff,  2  Hilt,  (S.  C.)  406.  It  is 
claimed,  however, that  the  bailor,  Clen- 
dennlng,  being  present  when  the  goods 
were  demanded  uf  the  rlefendant's  agent 
by  the  agent  of  the  plalntiffH,  and  saying 
nothing,  was  an  admission  that  pluintiOs 
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were  the  ilgbttul  ownera,  and  entitled  to 
the  Immediate  pomesHlon  ot  the  gooda, 
and  tberefore  defendant  bad  no  excuse  for 
relaslDff  to  comply  with  tbe  demand.  We 
cannot  take  tbat  view.  We  do  not  see 
what  oblfgatlon  rested  upon  bim  to  inter- 
poRe  In  the  colloqnjr  between  tbe  areata 
of  plaintiff?  and  defendant.  He  delivered 
tbe  ffuods  for  shipment  to  the  defendant, 
and  neld  Its  bill  of  lading  obligating  de- 
fendant to  deliver  them  according  to  Its 
terms,  and  there  was  no  occasion  for  him 
to  speak.  It  be  had  stood  silently  by  and 
allowed  the  defendant  to  deliver  the 
gonds  to  plaintiffs,  claiming  to  be  the 
rightful  owners,  without  protest  or  ob- 
jection, we  can  very  well  see  how  he 
might  have  been  estopped  from  snbse- 
quenily  claiming  them  from  defendant; 
bnt  we  Uo  ant  see  how  his  silence  when 
plaintiffs  were  making  an  unsuccessful  de- 
mand on  defendant  could  possibly  affect 
the  question  Involved  here.  The  Judg- 
ment of  this  court  Ih  tbat  the  Judgment  of 
the  circuit  court  be  reversed,  and  that  the 
case  b«  remanded  lor  a  new  trial. 

PopR,  J.  I  dissent,  and  will  flle  a  dis- 
senting opinion. 

McGowAN, J.,  (concnrrfOjT*)  Tbeamonnt 
Involved  in  this  case  Is  not  large,  but  tbe 
principle  Is  important  After  carelnl  con- 
sideration, it  seems  to  me  that,  when  a 
common  cnrrinr  is  Intrusted  with  proper- 
ty for  transportation,  bis  first  responsibil- 
ity Is  tn  the  person  who  has  Intrnated  him 
with  the  property,  and,  upon  claim  of 
the  property  by  a  third  party,  that  he 
should  not  be  required,  at  his  risk,  to 
Judge  between  the  parties  aa  to  the  own- 
ership of  the  property  He  should,  bow- 
ever.always  and  at  once  yield  to  the  force 
of  legal  process,  which  Intervenes  and 
takes  tbe  property,  thns  relleTlog  the  car* 
rter  from  the  responsibility  ol  being  Judge 
In  the  matter.  I  have  not  been  able  to 
satisfy  myself  that  the  paper  presented  tn 
the  official  of  tbe  railroad  in  this  case 
was  in  the  proper  sense  ** legal  process." 
It  seems  to  have  been  a  simple  mortgage 
of  personal  property,  after  condition 
broken,  bnt  them  was  about  U  none  of 
the  usual  ind/sia  of  legal  pr<M»Bs.  ancb 
asasnrnmons,  warrant,  wrlt,nrseal  of  the 
court.  It  did  not  appear  that  there  had 
been  any  Judicial  .deter.mluntlon  of  the 
matter,  and  the  paper  was  in  thebanda 
of  one  who,  on  the  occasion,  was  acting 
merely  aa  the  agent  of  the  mortgagees. 
For  this  reason  I  concur  in  tbe  opinion  of 
tbe  chief  Justlee. 


,  (M  Gft.  US) 

TOOLB  et  aL  T.  BABB. 
(Snpreme  Oonrt  of  Oeoriia.  Db&  6;  1882.) 
Acnox  OS  CoNTBAor-^iTPPiciBNOT  or  Dscuai,- 

TIOX. 

Hie  contract   declared  iip<Hi  referring 
to  another  contract  for  terms,  and  the  latter  not 
belnjc  set  out,  no  action  can  be  maintained  on 
the  former, 
(Sylhibas  17  the  Conrt.) 

Error  from  superior  court, Bibb  county; 
A,  L.  Ui^LBu,  Judge. 


Action  on  a  contract  byJ.  F.  Tooieft 
Co.  Bgalnat  D.  J.  Baer.  A  demurrer  to  tbe 
declaration  was  sustained,  and  plaintiffs 
bring  error.  Affirmed. 

Tbe  following  is  the  official  report: 

Tbe  declaration  alleged :  Baeris  Indebt- 
ed to  petitioners  $U6S,  with  Interest,  for 
that  on  July  8,  1B90,  petitioners  were 
agents  of  L.  B.  Payne  for  the  sale  of  cer- 
tain lands,  lying  on  the  Colnmbos  road, 
and  known  as  'vPayne*s  Lands,"  deacrit>- 
tng  them.  They  were,for  a  consideration. 
Intrusted  with  the  sale  ot  them  to  Baer  at 
f76  per  acre,  the  tractcontalnlng62.8acres, 
more  or  less.  Out  of  said  purchase  money 
petitioners  were  to  receive  S86>t,  and  It 
was  then  and  there  agreed  by  Baer  tbat 
he  would  pay  this  amount  to  them  out  of 
the  purchase  money  for  the  lands, 
cash  and  the  balance  In  equal  payments. 
12,  24,  and  86  months  from  said  date.  As 
evldenceot  this  agreement  with  petitioners 
Baer  executed  In  behalf  of  petitioners  a 
writing,  copy  ot  which  Is  annexed  t«  the 
petition,  and  which  was  then  and  there 
deUrered  to  petitioners.  The  compensa- 
tion of  petitioners,  agreed  to  be  paid  by 
Baer  as  stated,  constituted  the  only  Inter- 
est they  had  in  the  sale.  Subsequrat  to 
tbe  sale  Payne  tendered  to  Baer  a  war- 
ranty title,  conveying  to  him  tbe  land  In 
accordance  with  the  sale.  This  deed  Baer 
refused  to  receive,  without  sufflcleiit  rea- 
son tberdor,  and  declined  to  pay  petition- 
ers tbe  compensation  agreed  to  be  paid  lo 
accordance  with  the  contract  mentioned, 
although  all  the  conditions  bad  been  com- 
plied with,  and  declined  to  make  the  notes 
aforesaid,  which  wonid  have  been  of  the 
value  ot  $568.  Payne  stood  ready  at  all 
times  to  make  the  title  or  convey  tbe  land 
to  Baer,  and  comply  In  every  respect  with 
the  Cfmtract  ot  sale  made  by  petitioners, 
and  Is  still  ready  to  do  ao.  Tbe  amount 
BO  agreed  to  be  paid  and  assured  was  to 
be  paid  as  a  part  of  the  purchase  money 
agreed  on  and  credited  thereon,  to  all  of 
which  Payne  consented.  Annexed  to  the 
petition  was  the  instrument  signed  by 
Baer,  July  8,  1890.  It  stated  that  Baer 
had  tbat  day  bought  62.S  acres  of  land,  at 
$76  per  acre,  through  Toole  ft  Co.,  from  L. 
B.  Payne,  on  the  Culiimbns  road,  known 
as  "Payne's;**  that  be  agreed  to  make 
notes  to  Toole  &  Co.  for  their  Interest  In 
tbe  sale,  after  Us  consummation,  the  notes 
to  become  due  same  time,  and  bear  same 
rate  of  Interest  as  those  of  Payne.  "Con- 
sented to  this  agreement  subject  to  all  con> 
ditlons'of  contract  of  (salel  of  aald  land 
and  warranty  titles."  The  demurrer  was 
on  the  ground  that  no  sufficient  cause  of 
action  was  set  out. 

Hill,  Harris  4t  Btrch,  lor  plalntlttb  In  er- 
ror. A.  Patteraoa,  for  defendant  in 
error. 

FbbCdbuh.  Judgment  affirmed. 


(n  Oa.  i«> 

SMITH  T.  8TATB. 
(Supreme  Court  of  Georgia.    Oct  8,  1882.) 
EUfb— SurrioiBNCT  of  Etidbscb — New  Triai.. 

The  evidence  waa  suffident  to  warrant 
the  verdict;  and,  the  trial  Judge  bebix  aatiafied 
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Uierewith,  his  diicretioo  Id  refndnc  *  new  trill 
will  not  be  iDterfered  with. 
(SrUabiu  hj  th»  OonrtJ 

Error  from  superior  court,  MuBCofcee 
coaoty;  J.  H.  Maktin.  Judse. 

Cooper  Smltli  was  convicted  of  rape. 
HJa  motion  fur  a  Dew  trial  waa  oTerroled* 
and  be  brluKs  error.  Afflrmed. 

Tbe  lollowinff  is  tbe  official  report: 

Tbe  defendant  was  couvlcted  ot  com- 
mittlnie  rape  on  Lnla  FerrlU.  nine  yeani 
old,  and  wae  sentenced  to  death.  A  new 
trial  was  denied,  and  be  excepted.  Tbe 
Krounds  for  new  trial  are  tbat  the  verdict 
ia  contrary  to  law  and  evidence,  and  tbat 
tbe  Goart  erred  in  admlttlug  that  portion 
of  the  testimony  of  tbe  father  of  Lula  Fer- 
rill  In  wbleb  be  Bays  tbat.  after  flndlnor 
Lnla  in  an  old  onthoaee  on  Friday  raoni- 
iDK.  be  aslted  her  what  was  the  matter, 
and  she  said  the  defendant  had  ruined  her, 
as,  under  the  clranniBtaDceH,  tbis  was  not 
admisHitiJe  as  apart  of  the  reageatsa.  It  1b 
not  stated  that  any  objection  totbls  testi- 
mony waa  made.  The  testimony  of  Lula 
Ferrlll  Is  to  tbe  effect  that  tbe  defendant 
eommltted  the  crime  as  allCRed ;  and  this 
all^atlun  1r  saoported  by  tbe  clrcum- 
iitancea  testified  to  by  tbe  girl's  father, 
mother,  brother,  and  uncle,  and  by  a  phy- 
Rlcian.  The  defense  at  the  trial  seems  to 
have  been  thattbelnjuriee  on  tbe  fflrl  were 
produced  by  other  means,  and  that  the 
prosncntlon  was  Indneed  by  tbe  girl's 
parents  from  motives  of  rerense,  and  was 
falne. 

Henry  C.  Cameron  and  Wbeeler  Wll- 
llHins,  for  plaintiff  loerror.  A,  A.  Carsoua, 
Sol.  Gen.,  and  Wm.  A.  J^fttln,  Atty.  Uen.. 
for  tbe  State. 

Pbb  Cvbum.  Judgment  afflrmed. 


(91  aa.  O 

CAMP  V.  STATE. 
(Supreme  Coort  ot  Georgia.    Oct  8,  1892.) 

Cbihiral  Law  —  PbbfbotinQ'  Reoobd  —  Ohdbb 
Ndko  pbo  Tono— Vbrdiot— PoByioATioir. 
1.  Where  aa  indlctmeot  coatainlng  tout 
eoonts  charged  the  accused  with  the  offenses 
respectivelj,  of  fornicatioD,  adulterr,  adultery 
and  fornication,  and  fMnicatioa  and  adultery, 
aU  with  the  Mme  woman  and  at  the  same  time^ 
and  upon  the  trial  the  oonrt,  on  motion  of  the 
aoensed,  compelled  the  solicitor  general  to  elect 
upon  wnldi  count  ha  would  proceed,  and  he 
toerenpon  elected  the  first  count,  cbarKlng  for- 
idcatiou,  and  a  general  verdict  of  euiity  was 
rendered,  the  motitm,  order  of  the  judge,  and 
election  hj  the  st^citor  general  all  having  been 
made  oraUv,  it  waa  proper  and  lawful,  at  the 
hearine  of  a  motion  in  arrest  of  judgment 
made  by  counsel  for  the  accused,  for  the  court 
to  perfect  the  record  by  having  an  order  en- 
tered nunc  pro  tnno  setting  forth  the  above- 
recited  foots.  TUqx  waa  this  actlim  ot  the  court 
vitiated  by  the  absence  of  the  accnsed,  his  eonn- 
sd  beims  present,  and  it  not  appearing  that 
the  accused  desired  to  be  present,  or  that  any- 
thing was  done  by  the  court  to  prevent  ms 
presence. 

'2.-Conatmed  in  the  light  of  the  record  as 
perfected,  the  verdict  was  applicable  to  the  first 
count  only,  and  was  sufficiently  certain. 
(Syllabus  far  the  Oourt) 

Error  from  city  court  ol  Flojd;  W.  T. 


George  Camp  was  convicted  ot  fornica- 
tion. His  motion  In  arrest  of  Judgment 
was  overmled,  and  be  brings  error.  Af- 
flrmed, 

Tbe  following  le  tbe  official  report: 
Tbe  Indictment  contained  four  coonts, 
charging  fornlcaUnn,  adultery,  adultery 
and  fornication,  fornication  and  adultery. 
There  was  a  general  verdict  of  guilty. 
During  the  same  term  the  defendantmoved 
in  arrest  of  judgment,  upon  the  ground 
[hat  tbe  verdict  did  not  show  on  which 
count  he  waa  convicted,  and  that  nothing 
appeared  to  abow  for  what  crime  he  was 
sentenced.  Tbe  court  overruled  the  mo- 
tion,stating  that  on  the  trial  tbe  solicitor 
general  elected  orally  to  proceed  upon  tbe 
count  charging  the  defendant  with  forni- 
cation, and  tbat  in  tbe  charge  to  the  Jury 
they  were  limited  to  the  consideration  of 
that  count.  The  court  aleo  granted  an 
order  reciting  tbat  at  the  time  ot  the  trial 
the  defendaut's  counsel  demanded  that  tbe 
Bolicitur  general  be  required  to  elect  upon 
which  connt  he  would  proceed;  and,  the 
court  having  so  ordered  tbe  solicitor  gen- 
eral to  elect,  he  elected  to  proceed  upon 
tbe  count  charging  tbe  defendant  with 
fornication;  and  that,  It  appearing  that 
DO  record  wau  then  made  of  said  election, 
tbe  clerk  "is' hereby  ordered, In  open  court, 
during  the  same  term  -at  which  tbe  cane 
was  tried,  to  enter  said  order  upon  tbe 
minutes  so  as  tu  make  them  Bpeak  the 
truth."  Tbe  defendant  was  not  present- 
when  this  nunc  pro  tunc  order  was  grant- 
ed. He  excepts  to  the  grant  ol  it,  and  to 
tbe  denial  of  his  motion  In  arrest  of  Judg- 
ment, alleging  tbat,  tbta  b^g  a  criminal 
case,  tbe  verdict  having  been  rendered, 
Jury  long  since  dispersed,  and  judgment 
regalarly  paaned  against  defendant,  tbe 
record  was  complete,and  tbe  court,  there- 
fore, bad  no  further  legal  authority  over 
the  case,  ao  as  to  order  anything  entered 
of  record  that  did  not  then  appear  upon 
tbe  face  of  tbe  proceedings,  and  only  be- 
forijexlated  in  parol;  and  tbat  the  order 
changed,  modified, and  altered  this  verdict 
and  sentence,  and  their  effect. 

Geo,  S  Walter  Harris,  for  plaintiff  In 
error.  W.  Aiiiina/^,  Mol.  Qen.,  lor  tbe 
State. 

PkbCurum.  Judgment  afDrmed. 


(91  Oa.  112) 

OAIXOWAT  V.  STATB). 

OAI^OTnr  V.  SAMB,  (two  cases.) 

(Supreme  Oonrt  of  (Georgia.    Dec  6,  1892.) 

Cbiuimal  Law— EiABiMe  oir  Appeal— FosTPOim- 
VBNT  —  Bill  op  Bzoapnoirs  —  Sbttlbmbnt  — 
Transmission. 

1.  The  public  policy  of  the  state,  as  evinced 
by  statute,  b^ng  to  require  a  speedy  hearing 
on  writs  of  error  In  criminal  cases,  a  case  or 
this  class  will  not  be  postponed  at  the  instance 
of  parties  or  oounsel  except  tot  providential 
caiue.  althongh  counsel  on  noth  autes  consent; 
and  uie  absence  of  counsel  for  the  plaintiff  in 
error,  in  attendance  uikmi  a  conference  of  his 
church  as  a  delegate,  is  not  such  cause. 

2.  By  the  act  of  September  7,  1881,  (1 
Acts  1890-ei,  p.  108.)  bills  of  exertions  in 
criminal  cases,  as  regaxda  the  practice  both  in 
the  lower  court  and  in  the  suprenie  court  re- 
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lating  to  tile  time  and  mKnner  of  ^Agalng,  Sling, 
■erring,  tracemltdOK  and  hearing,  are  governed 
In  all  respects  br  the  laws  and  rales  then  la 
force  Id  reference  to  bills  of  ezceotlons  in  cases 
of  injunction,  in  so  far  as  such  laws  and  rules 
are  applicable.  The  laws  referred  to  in  re- 
spect to  transmitting  the  bill  of  exceptions  and 
transcript  of  the  record  from  the  trial  court  to 
this  court  required  such  transmission  to  be 
made  by  the  clerk  of  the  trial  conrt  within  16 
days  after  service  of  the  bill  of  exceptions, 
(Code,  fi  3213;)  and  failure  to  comply  with  this 
requirement  would  Deceossrilr  result  in  dis- 
misslng.the  writ  of  error,  (P<ve  Tift,  51  Ga. 
219;  &nith  t.  WheaUey,  66  6a.  299;  Mark- 
ham  V.  Huff,  72  Ga.  106;  Cunningham  t. 
Scott,  13  S.  E.  Rep.  636,  87  Ga.  506.J  It  fel- 
lows that  a  like  f&ilure  to  transmit  the  bill  of 
exc«)tlons  and  transcript  of  the  recrad,  to 
which  the  act  above  refined  to  applies,  mnst 
neceesarilj  result  in  the  same  consequence. 

3.  Because  the  transmisBion  in  each  of 
these  three  cases  was  delayed  beyond  the  time 
prescribed,  the  writ  of  error  in  each  is  dismisnd, 
and  judgment  affirmed. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Macon;  John 
P.  Rush,  Judge. 

Error  (rorn  ttiiperlor  conrt,  Baldwin 
county;  R.  L.  Gamble,  JadKC- 

Wilkes  Calloway  waa  convicted  of  a 
crime,  and  brings  error.  Writ  dlBmlsaed. 
and  Indgmeot  affirmed. 

Willie  Calbonn  waaconvlctPd  nf  crimes, 
and  brings  error.  Writs  dismissed,  and 
Jodgments  affirmed. 

Harria  A  Bariia,  for  plaintiff  in  error 
Calbonn.  IF.  B,  F«2tos,  Jr.,  8o1.  Gen.,for 
the  State. 

C.  P.  Cmwtord,  for  plalntin  In  error  Cal- 
loway. U,  G.  Lewis,  Sol.  Gen.,  by  Hlaea, 
Hhubiick  A  Felder,  tor  the  State. 

PSB  GOBiAH.  Judgments  affirmed. 


(M  Oft.  €16) 

JONES  V.  STATE. 
(Supreme  Ooort  of  Georgia.    Dee.  2, 1882.) 
Joar— CBiXLBXOl  to  Aaair— Siodctjok— Cbim- 
iXAi.  Probbcctidh— Btidbsob  —IssfRDcnosft— 
Nbw  Trial. 

1.  That  the  Jurors  constiitnting  the  panel 
of  4S  which  was  put  upon  the  prisoner  were  in 
the  conrt  room  when  the  latter  was  moving  for 
a  continuance,  and  "heard  a  part  of  the  evi- 
dence proposed  to  be  introduced  in  this  case," 
was  no  causa  of  challenge  to  the  array.  If 
ground  of  objection  to  any  of  the  jurors  at  all. 
It  would  be  to  the  polls.  Nor  was  it  error  to 
refuse  to  allow  counsel  for  the  accused  to  ask 
the  jnrws,  as  they  were  severally  put  upon 
him,  if  they  heard  the  evidence  intrdauced  on 
the  showing  for  a  continuance,  there  being  no 
refusal  to  allow  any  of  the  questions  prescril>ed 
by  statute. 

2.  While  an  indictment  for  seduction  can- 
not be  BUBtained  by  evidence  showing  that  a 
rape  was  committed,  the  mere  fact  that  the 
female  offered  some  slight  resistance  to  tiie  sex- 
ual intercourse  does  not  make  the  crime  rape, 
when  it  appears  that  she  really  consented  to 
the  act,  and  that  the  accused  did  not  have  car- 
nal knoiriedge  ot  her  fbrdbly  and  against  her 
wHl. 

3.  It  was  not  error,  on  tiie  trial  of  an  In- 
dictment for  seduction,  to  read  to  the  jury  the 
Bection  of  the  Code  defining  this  offense,  al- 
though the  indictment  alleged  that  the  seduc- 
tion was  accompllBhed  by  ''persuasion  and 
promises  of  marriage"  and  did  not  charge  that 
''any  other  false  and  fraudulent  means'*  were 
nsed,  the  court  distinctly  informing  the  jury 


that  the  words  last  above  qnoted,  repeating 
them,  were  left  ont  ttf  the  Indictment,  and  tbtt 
the  state  relied  for  conviction  upon  proof  of  per- 
suasion and  promises  of  marriage.' 

4.  The  numerous  charges  ox  the  conrt  com- 
plained of  in  the  motion  for  a  new  trial,  bc^ng 
substantially  correct  presentations  of  uie  law 
applicable,  and  entirely  consistent  with  pre- 
vious rulings  of  this  conrt  niion  ^mllar  ques- 
tions, were  not  erroneous,  and  therefore  af- 
forded no  cause  for  setting  saide  the  verdict 

5.  The  verdict  is  manifestly  just,  and  tiw 
court  did  right  in  refusing  a  new  triaL 

(Syllabus  by  the  Court.) 

Error  from  sa perior  court.  Sum ter 
county;  W.  H.  F[bh,  Judtce. 

W.  A.  Jones  was  convicted  ol  sedactlnn. 
HIm  motion  lor  a  new  trial  was  orerrnled, 
and  be  brings  error.  Affirmed. 

Tbe  following  Is  the  offlctttl  report: 

The  indictment  charged  ttieeommisalon 
ol  the  crfme  of  seduction  "by  perBOHsions 
and  promises  of  marriage."  The  defend- 
ant was  convicted,  and  he  excepted  to  the 
overruling  ol  bis  motion  for  a  new  trial. 
In  addition  to  the  genera]  groundfi  of  the 
motion  that  the  verdict  is  contrary  to 
law  and  evidence.  It  is  alleged  that  the 
flndtng  of  the  Jury  la  decidedly  and  itrong- 
ly  against  the  weight  of  the  evidence,  for 
the  reason  that  the  testimony  of  the  fe- 
male alleged  to  have  been  seduced  sbowa 
that  the  Bret; time  the  defendanthad  inter- 
coarse  with  her  he  committed  the  crime  of 
rape.   Following  Is  her  testimony : 

**  When  be  (defendant)  first  commenced 
coming  to  aee  me,  he  said  that  be  would 
marry  me  if  I  would  yield  to  him;  he 
would  marry  me  if  I  woald  yield  to  him 
by  love.  I  have  bnown  him  ever  since  I 
was  a  little  girl.  I  was  going  to  school, 
me  and  him  together.  He  commenced 
showing  hlH  respect  to  me.  *  •  •  He 
would  tell  me  that  he  loved  me.  I  twlleTed 
Mm;  and  he  would  carry  me  to  parties. 
He  did  not  pay  no  attention  to  no  other 
giri.  I'thoaght  he  meant  what  he  said. 
He  told  me  that  be  loved  me,  and  I 
Iteved  what  he  said.  •  »  •  i  respected 
him,  and  loved  him  better  than  anybody 
else.  There  was  courttihlp.  It  was  eight 
years,— he  came  to  see  me  eight  years. 
The  result  of  that  cnurtsblp  was  that  £ 
became  pregnant.  He  promised  that  be 
would  marry  me  at  the  risk  of  his  life.  In 
18S9,— theflrst  Saturday  In  July,— between 
SeBl'H  mill  and  home,  In  Sumter  county, 
I  yielded  to  him.  He  was  a  eliigle  m^n. 
and  I  was  a  single  woman.  He  told  me 
that  If  1  did  not  yield  to  him  I  did  not  love 
him,  and  I  yielded  to  him  by  the  love  that 
I  had  for  blm.  He  told  me  that  he  woald 
marry  me  if  I  yielded  to  blm,  and  1  yield- 
ed to  him.  •  •  •  I  yielded  to  him  three 
times  after  that.  Every  time  that  be 
would  come  he  would  promise  to  marry 
me.  He  first  made  that  promise  on  the 
first  Saturday  in  Jaly,  1R89.  [Theindlct- 
ment  was  found  at  the  November  term, 
1890.1  Be  commenced  in  my  eariy  girl- 
hood days,  when  I  was  nothing  but  a 
school  girl.  We  were  engaged  to  be  mar- 
ried about  two  yeara.  There  was  no  time 
set  for  our  marriage.  He  Just  kept  pot- 
ting it  oft  from  time  to  time.  Every  time 
that  he  would  come  he  would  Just  pot  It 
off  until  thenext  time.  Theflrsttlme  that 
I  yielded  to  him  we  started  home,  weut 
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dovD  the  road,  came  to  a  byroad  tbat 
vent  by  Mr.  Forreat'e.  He  dald, 'Let's 
take  thin  ruad.'  He  had  the  linee.  I  did 
not  bare  bold  of  them.  He  drove  rlgrht 
OD.  I  never  aald  aaythlni;.  He  weot 
dowDtgot  nearly  to  Mr.  Law's.  I  yielded 
tuhlmbyhlfl  protnlslns  to  luarry  me.  I 
believed  him.  I  believed  what  be  said. 
Qaestion.  How  often  did  he  come  to  see 
yoa  dnrinf!  tbat  time?  Answer.  He  came 
fl rat,  missed  three  weeks;  then  the  next 
time  he  missed  two  weeks.  Every  two  or 
three  weeks  he  woatd  come.  In  our  early 
coartship  he  came  tn  see  me  every  two  or 
three  weeks.  He  would  come  every  other 
Sunday.  He  lived  about  foor  miles  from 
me, around, and  abouttwo  miles  throagb. 
When  I  yielded  to  him  he  promised-  me 
that  be  would  marry  me.  I  yielded  to 
him  by  bis  telUns  me  that  be  wunld  mar- 
ry me.  I  loved  him  twtter  than  anybody 
else  tbat  lived.  I  thought  he  loved  me, 
bn  t  I  don't  reckon  he  did.  I  never  had  any 
sexual  intercourae  with  any  other  man  be- 
sides blm.  The  result  of  the  Intercourse 
that  I  had  with  him  was  that  1  became 
pri^uant.  This  Is  his  child.  He  Is  the 
father  of  it,  and  I  am  the  mother.  Cruss- 
examined :  I  havebeen  sworn  In  this  case 
once  before.  I  will  be  twenty-two  years 
old  In  November.  Tes,  I  say  that  our 
courtship  had  been  goluK  on  since  my 
childhood,  when  I  went  to  school  with 
him.  •  •  •  I  remember  swearing  in  tbls 
ease  before,  bow  this  first  Intercourse  was 
bad  wltb  me.  Tbe  first  time  that  we  bad 
sexaal  Intercourse  was  between  Seal's  mill 
and  home,  in  the  buggy.  1  was  sitting  In 
the  buggy  seat,  and  he  was  down  in  the 
foot.  1  did  not  swear  before  that  Mr. 
Jones  took  hold  of  me,  and  had  cnnoectlon 
wltfa  me  against  my  will.  I  don't  think 
that  I  swore  before:  'It  was  not  in  my 
power  to  prevent  bis  doing  what  he  did, 
but  he]ast  caught  hold  of  me,  and  done  it 
anyhow,*  I  don't  think  that  I  swore  be- 
fore: 'He  bad  hold  of  me.  I  conld  not 
ha  ve  used  the  members  of  my  body  In  sacb 
a  way  as  to  have  prevented  him  from  hav- 
ing carnal  knowledge  of  me.*  I  might 
have  sworn  tbat,  bat  I  don't  think  that 
I  did.  That  was  not  true.  It  Is  true  that 
be  drove  tn  the  byroad.  That  was  the 
first  time  that  I  ever  had  connection  witli 
a  man,  and  it  was  done  In  a  buggy.  I 
was  Bitting  on  the  seat,  and  he  was  in  the 
foot.  I  don't  tblnk  tbat  J  swore  before: 
'I  did  not  consent  to  what  be  done.  He 
Just  caught  bold  of  ,me.  and  done  It  any- 
how.* Tdon't  think  tbat  is  true;  I  don't 
remember.  I  don't  think  It  la  tnie  that  at 
that  time— the  first  time  I  ever  had  carnal 
intercourse  with  a  man— be  caught  hold 
of  me,  and  done  It  by  force,  and  without 
my  consent.  1  don't  think  that  I  swore  It 
exactly  that  way.  Question.  Is  not  tbat 
true?  Answer.  Yes,  sir;  I  reckon  it  Is 
tme.  Q.  It  Is  true  that  what  be  done  on 
that  occasion  was  done  by  force?  A.  It 
was  that  time.  At  tbat  time  I  was  about 
IS  or  14  yearsold,— 15.  It  was  In  ISSd.and 
I  will  be  22  in  November  next.  The  court- 
ship bad  been  going  on  ever  since  I  was  a 
school  girl.  I  was  about  12  years  old 
wben-  U  flrst  started.  I  did  not  know 
what  eonrtshlp  meant  then.  No.  I  did 
aot  know  w,bat  promises  u{  marriage 


meant  then.  It  Is  not  true  that  at  that 
time  he  drove  oat  into  that  byroad,— the 
time  tbat  Mr.  Jones  first  knew  me,— not  a 
single  word  was  said  about  marriage.  I 
did  not  swear  that  before.  I  don't  tblnk 
that  I  swore  before  that  'nothing  was 
said  about  marriage,  but  I  could  not  pre> 
vent  his  taking  it.  He  took  It  anyhow.* 
I  might  have  sworn  that,  but  1  don't 
think  I  did.  Thenext  timetbat  Mr.  Jones 
ever  had  anything  to  do  with  roe  was  be- 
tween the  SiethodiBt  Church  and  home.  In 
Sumter  connty.  I  was  sitting  on  the  seat 
of  the  buggy,  and  be  was  In  tbe  foot  of  it. 
Tbat  was  about  two  or  three  weeks  after 
be  had  lire!  Intercourse  wltb  me.  The 
next  time  that  be  had  Intercourse  with  me 
was  between  the  Baptist  Church  and 
home.  I  was  then  sitting  on  tbe  seat  In 
tbe  buggy,  and  he  was  In  tbe  foot  of  It. 
Thin  iB  tbe  last  time  tbat  he  ever  bad 
carnal  knowledge  of  me.  Tbe  first  time 
that  he  had  connection  with  me  was  In 
1SU9.  J  will  be  22  years  old  next  Novem- 
ber. TeS)  I  guess  that  would  make  me  18 
years  old  at  tbe  time  tt  occurred.  I  was 
about  two  miles  from  my  father's  honse. 
He  carried  me  home.  When  I  got  there  I 
made  no  alarm  to  my  mother.  .She  waa 
at  home.  I  madeno  reportot  this  to  any* 
body.  I  was  not  Injured  at  the  time.  I 
don't  think  that  I  swore,  on  the  former 
trial,  that  Mr,  Jones  on  the  first  occasion 
had  carnal  knowledge  of  me  forcibly  and 
against  my  will;  tbat  I  did  not  consent 
to  It.  I  yielded  to  biro  for  tbe  love  I  had 
for  him.  Question.  Did  you  not  swear  on 
tbe  former  trial  tbat  you  yleldPd  to  Mr. 
Jones  forcibly,  and  cuold  not  have  pre- 
vented his  having  tbat  connection  with 
yon?  Answer.  I  did  at  tbat  time.  Q. 
You  did  at  that  time?  A.  Yes,  sir.  Tbat 
is  tbe  first  time  that  he  ever  had  anything 
to  do  wltb  me.  Q.  Then  you  yielded  to 
blm  throughforce?  A.  Idid  at  that  time, 
but  the  next  time  I  did  not,  but  for  love. 
I  don't  think  that  I  everswore  before  that 
the  firat  time.  In  the  buggy,  I  did  not  con- 
sent to  It.  At  that  time  I  tried  to  keep 
Mr.  Jones  from  raising  my  clothes,  but 
he  Just  took  bold  of  them,  and  raised  them 
anyhow,  himself.  Tes,I  tried  to  keep  him 
from  raising  them.'  I  nevei*  made  any 
efforts  to  prevent  his  penetrating  me.  I 
Just  eat  there  still  In  the  buggy.  Idid  not 
make  any  efforts  with  my  person.  I  did 
not  try  to  keephlra  from  doing  It,  but  Just 
gave  myself  up  tor  the  love  that  I  had  for 
blm.  Q.  Did  you  not  swear  before  that 
yon  tried,  by  using  your  limbs,  from  bav- 
ins this  connection?  A.  I  did.  I  tried  to 
prevent  It.  I  told  blm  that  I  would  yield 
to  him  for  tbe  love  that  I  had  for  blm.  I 
did  not,  at  tbe  other  trial  of  tbls  case, 
swear  that  I  did  what  I  conld  to  prevent 
blm  from  having  connection  wltb  me,  and 
conld  not,  and  be  did  It  anyhow.  Yes, 
I  was  a  witness  against  Mr.  Jones  when 
he  was  tried  before.  At  tbe  time  tbat  Mr. 
Jones  had  this  first  Intercourse  with  me, 
I  was  about  the  else  that  I  am  now.  Mr. 
Jones  was  then  about  tbe  sice  that  he  Is 
now.  I  weigh  about  104  or  105.  Yes,  I 
did  swear  ut  the  former  trial,  *I  was 
smaller  then  than  I  am  now,  and  weighed 
less.'  What  I  swore  on  the  former  trial  is 
true,  and  what  I  swear  noW  Is  true,  too; 
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they  are  both  true.  Redirect:  I  did  not 
complain  to  my  mother,  because  1  hellAved 
that  he  woald  stand  up  to  his  promise. 
He  had  promised  me  he  would  marry  me. 
When  I  say  I  did  not  consent  the  first 
time,  I  mean  I  did  not  ^ve  over  to  him, — 
I  Just  did  not  yield  to  him.  I  consented 
by  the  love  tbnt  I  had  Tor  him;  that  Is 
what  I  mean.  Itwan  done  by  his  Just  tak- 
ing hold  of  me.  by  the  love  that  I  had  for 
him,  and  by  his  promising  to  marry  me. 
*  *  *  KecroBs:  It  was  late  in  the  even- 
ing when  we  turned  down  that  side  road. 
He  said  that  he  loved  me,  when  we  turned 
down  that  side  road.  I  did  not  consent 
to  what  he  did.  He  caught  hold  ol  me 
anyhow.  X  never  did  consent  to  him.  He 
]ai»t  took  hold  of  me  anyhow.  I  told  him 
that  was  not  the  way  home,  but  he-kept 
on  driving.  I  did  not  scream  orcryout, 
nor  make  any  tasa  stall.  I  did  not  con- 
sent to  what  be  did.  He  Just  took  hold  of 
me  anyhow.  He  raised  my  uklrt  himself. 
I  did  not  try  to  keep  It  down.  Redirect: 
Question.  Explain  what  you  mean  when 
you  say  you  did  not  consent.  Answer. 
Well,  I  Just  yielded  to  htm  by  loving  htm. 
I  told  him.  If  be  would  marry  me,  I  would 

field  to  him.   He  told  me  he  would,  and 
yielded  to  blm  by  my  lore.  I  Jnst  done 
it  to  gratify  him." 

Another  ground  of  the  motion  Is,  that 
the  court  erred  In  overruling  a  r^halleoge 
to  the  array  of  Jnrors  pat  upon  tfaedefend- 
ant,  the  grounds  of  challenge  being:  (1) 
"  Because  be  believes  and  is  Informed  that 
they  were  la  the  court  room  and  heard  a 
part  ot  the  evidence  proposed  to  be  Intro- 
duced In  this  case,  to  wit,  the  evidence  ot 
Mrs.  N.  C.  Knight,  a  witness  for  the  de- 
fendant, who,  on  motion  for  continuance 
o'  this  case,  stated  under  oath, in  the  pres- 
ence of  these  Jnrors,  what  she  expected  to 
testify  on  the  trial."  (2)  "Beraase  Jule 
Byrd,  a  witness  for  the  state,  stated  on 
oath,  in  the  presence  ol  these  Jurors^  what 
hia  son,  U.  M.  Byrd,  told  him  a  witness 
for  defendant  told  blm  he  would  swear." 
(According  to  the  brief  of  evidence,  bnt 
three  witnesses  were  Introduced  on  the 
trial,— the  one  whose  testimony  is  pre- 
viously recited,  her  father,  and  one  Thom- 
as,—all  for  the  rttate.)  The  motion  fur- 
ther assigns  error  on  the  refusal  of  tbe 
eoart  to  allow  defendant's  counsel  to  ask 
the  Jurors,  as  they  were  put  upon  him, 
if  they  heard  on  yesterday  afternoon  the 
statement  of  Mrs.  Knight  as  to  what  she 
would  swear  In  this  case;  or  if  they  heard 
this  morning  the  evidence  of  Mr.  J.  M. 
Byrd,  a  wltnean  for  the  ataCe,  as  to  what 
his  son,  who  was  a  witness  for  tbe  de- 
fendant, wonld  swear  If  he  were  here. 
The  remaining  gronnds  assign  error  gen- 
erally upon  the  following  extracts  from 
the  charge  of  tbe  court:  "The  charge  In 
the  Indictment  Is  based  upon  this  section 
of  the  Code:"  (Code,  §4371,  read.)  "The 
charge  made  In  the  bill  of  Indictment  Is 
that  this  woman  was  seduced  by  persua- 
sion and  promises  ot  marriage.  *  Other 
false  and  traudulent  means' are  left  out. 
The  state  relies  tor  conviction  upon  the 
proof  of  persuasion  and  promises  of  mar- 
riage, —  seduction  by  those  means." 
"  While  persuasion,  as  well  as  promises  of 
marriage,  must  be  proved,  yet  It  Is  not 


necessary  to  prove  persuasion  by  direct  or 
positive  evidence;  it  may  be  shown  by  tbe 
satisfactory  proof  of  such  circumstances 
as  human  experience  and  observation  of 
human  conduct  would  Justify  the  Jury  la 
interring  perenaalon. "  **To  make  love  to 
a  virtuous  unmarried  woman,  woo  ber, 
make  honorable  proposals  of  marriage, 
have  them  accepted,  and  afterwards  nndo 
ber  under  a  solemn  promise  of  marriage  or 
repetition  of  the  engagement  tow,  Is  to 
employ  perauaslon  as  well  as  promises  of 
marriage."  "When  consent  to  sexual  in- 
tercourse Is  a  part  of  the  original  agree- 
ment to  marry  or  betrothal,  and  Is  pro- 
cured Solely  by  the  undertaking  to  mar- 
ry, and  nothing  more,  tbe  transaction 
may  he  coarse  and  corrupt  traffic,  and 
not  seduction;  but  where  consent  Is  given 
pending  a  virtuous  engagement,  in  conse- 
quence of  a  repetition  tit  a  promise  to 
marry,  already  made  and  accepted,  tbe 
woman  yielding  In  reliance  on  the  plight- 
ed faith  of  her  lover,  and  be  Intending 
that  she  shall  trust  and  bo  deceived,  such 
a  case  would  be  one  of  seduction."  "The 
term  'virtuous,'  as  used  here,  has  a  legal 
significance  or  meaning.  A  woman  is  virtu- 
ous who  has  never  bad  sexual  intereonrse 
with  man."  "The  question  ot  what  IB  a 
virtuous  woman  is  a  question  of  law  tor 
the  court."  "A  woman  Is  presumed,  un- 
der the  law,  ta  be  virtuous,  until  the  con- 
trary Is  shown  by  proof."  "Persuasion 
and  promises  of  marriage,  made  aubse- 
qnent  to  the  first  sexual  intercourae, 
wonld  not  make  oat  the  otfenae,  but  may 
be  considered  by  the  Jury  as  clranmstan- 
ues,  along  with  the  other  evidence  and  clr^ 
cumstances  of  tbe  case.  In  deciding  wheth* 
er  the  first  or  the  original  intercouree  was- 
the  result  and  In  consequence  of  peraua- 
slon and  promises  of  marriage, or  whether 
it  was  otherwise;  to  be  considered  solely 
for  that  purpose,  and  for  no  other."  "11 
yon  believe  from  the  evidence  in  the  case 
that  thpse  parties,  W.  A.  Jones,  tbe  ac- 
cused, and  V.  H.  Smith,  the  person  alleged 
to  have  been  seduced,  bad  sexual  Inter* 
course  in  Sumter  county  within  four  years 
prior  to  tbe  time  that  tbe  bill  ot  indict- 
ment was  found,  and  that  at  tbe  time  tbe 
sexual  Intercourse  lyas  first  bad  between 
them  V.  H.  Smith  had  never  had  sexual 
Intereonrse  with  man;  that  they  .both 
were  nnmarried  at  the  time;  and  that  she 
was  Induced  to  yield,  either  readily  or  re- 
luctantly, to  the  detendant,  from  persua- 
sion nnd  promises  of  marriage,  and  allow 
him,  either  readily  or  relnctantly,  to  have 
carnal  knowledge  of  her,  as  a  consequence 
ol  peranaBlon  or  promlBes  ot  marriage,— 
you  wonld  be  anthoriied  to  find  the  prte- 
oner  guilty  of  seduction.**  "It  yon  believe 
from  the  evidence  in  tbe  case  that  these 
parties  had  sexual  Intereonree  within  two 
years  next  preceding  the  finding  of  the  bill 
of  Indictment,  but  Chat  that  intereonrse 
was  not  the  result  ot  perauaslon  and 
promises  of  marriage,  and  that  both  ot 
them  at  that  time  were  unmarried,  tbe 
act  woald  still  be  an  oOense  ander  the 
law;  not  seduction,  but  fornication.* 
The  grounds  of  the  motion  are  approved 
by  the  JudKfl  In  connection  with  tbe  entire 
charge,  which  Is  in  the  record. 
Klmbrougbt  Pilabur^  A  Lane  a.nd  L.  J. 
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BlaJoekt  lor  plaintiff  In  error.  C,  B.  Had- 
aoo,  Sol.  Oen..  for  tbe  State.  - 

LuHPKiiv,  J.  ].  Before  tbe  trial  began 
the  accnEted  moved  for  a  contlnuaoce. 
While  tbe  mutlon  was  being  ar;;ued,  one 
Mm.  N.  C.  Knight,  a  witnesB  lor  the  ac- 
cuHed,  stated  uuder  oath  what  abe  eicpe<:t- 
od  to  testify  <*d  the  trial ;  and  one  J.  M. 
Bjrd,  a  wltnesa  fur  the  state,  stated  on 
oath  what  bis  eon,  H.  M.  6;rd,  a  witness 
for  the  defense,  told  hloi  be  would  swear. 
The  record  aDords  no  information  what- 
ever beyond  what  has  just  befln  recited  as 
to  the  atstements  made  by  the  witnesses 
Mrs.  Knight  and  Mr.  Byrd,  but  the  ac> 
cased  challenged  the  at-ray  uf  Jarors  put 
npuD  him  on  the  ground  that  they  were  In 
the  coort  room,  and  beard  tbetie  atate> 
ments.  We  are  utterly  nnable  to  perceive 
any  merit  in  this  ground  of  challenge, 
Bincn  It  contains  not  even  tbe  slightest  in- 
timation astohowtbe  accused  conld  have 
been  Injured  1t>y  what  had  occurred;  bat, 
even  it  the  statements  referred  to  had  been 
fully  set  oat  In  the  exception  to  the  action 
ot  theconrt  In  overrnlingtbls  challenge  to 
the  array,  and  were  of  such  a  character 
as  to  Indicate  gnllt  on  the  part  of  the  ac- 
cased.  the  mere  fact  that  It  was  heard  by 
genllemen  In  tbe  court  room,  who  after- 
wards constituted,  in  whole  or  in  part, 
tbe  panel  uf  48  Jurors  put  upon  the  pris- 
oner, would  be  no  ground  of  challenge 
to  tbe  array.  If  any  of  the  Jurors,  by  rea* 
■on  ot  hearing  tbe  statementB,  were  dls- 
qaalffled  from  trying  the  case,  the  proper 
way  tu  object  to  them  would  have  been 
by  challenges  to  tbe  polls.  Again,  the  ac- 
cused complains  that  his  counsel  were 
Dot  allowed  to  ask  tbe  jurors,  as  they 
were  put  upon  him,  one  at  a  time,  If  they 
beard  the  statements  made  by  Mrs. 
Knigbt  and  Mr.  Byrd  when  Introduced  aa 
wltneaseB  on  tbe  showing  for  a  contlno- 
anee.  Tbe  record  being  silent  as  to  the 
nature  of  these  statements,  and  this  court 
conseqnently  being  unable  to  conjecture 
what  effect.  If  any, they  may  have  had  up- 
on the  Jurors'  minds,  we  can  see  no  error 
In  the  refusal  of  tbe  court  to  allow  the 
proposed  questions  to  be  asked.  As  mat- 
ter of  right,  the  accused  could  ask  the  ju- 
rors only  the  qnesttons  prescribed  In  sec- 
tion 4683  of  tbe  Code,  and  this  right  was 
not  denied  him.  If  a  jnrur  Is  put  upon  the 
court  as  a  trior,  tbe  examination  may  be 
extended,  but  this'  was  not  dona  In  tbe 
present  case. 

2.  Sexaal  Intercourse,  resulting  From 
■eduction,  most  necessarily  be  committed 
and  accomplished  with  thn  consent  of  the 
female.  This  Is  an  essential  and  Indis- 
pensable element  of  this  particular  crimo. 
Rape,  being  the  carnal  knowledge  ot  a 
female  forcibly  and  against  her  will,  nec- 
essarily Implies  the  entire  absence  of  con- 
sent on  her  part.  It  follows  plainly 
enoagli  and  wtttaont  aisument  that  a 
rape  cannot  be  made  tbe  basis  ot  a  pros- 
ecution for  seduction.  The  two  offenses 
are  so  totally  different  they  cannot  be 
confused,  norcanone  of  them,  by  any  pos- 
■Ihlllty,  legal  or  otherwise,  be  substituted 
for  tbe  other.  People  v.  Brock,  (Mich.) 
31  N.  W.  Rep.  685.  While  this  Is  manifest- 
ly true,  tt  can  scarcely  be  doubted  that  no 


modest  girl  or  woman,  upon  the  occasion 
of  her  flrst  carnal  contact  with  a  man, 
will  readily  submit  to  the  Intercourse 
without  some  reluctance  and  some  show 
of  resistance.  Tbe  extent  to  which  tbla 
resletaoce  will  go  depends  largely,  we  pre- 
same,  upon  tbe  nature,  education,  snr- 
roondings,  and  previous  associations  ol 
tbe  female.  We  Imagine  It  would  be  very 
difficult  Indeed  to  find  a  virgin  of  any  age 
who  would  boldly  and  without  sbame  or 
hesitation  indulge  for  the  first  time  In  the 
sexual  act:  and,  while  she  may  consent  to 
It,  It  is  perfectly  natural  to  expect  a  great- 
er or  less  degree  ot  reluctance  on  ber  part. 
Indeed,  it  Is  easy  to  imagine  that  a  wo- 
man may  yield  herself  to  tbe  sexual  em- 
braces of  a  man  when  the  act  Is  absolute- 
ly repulsive  to  ber,  and  offends,  In  the 
highest  measure,  her  every  sense  of  delica- 
cy. The  coyness,  sbynesa.  and  modesty 
which  actuate  a  virtuous  woman  on  such 
an  occasion  naturally  find  expression  In 
tbe  manifestation  ot  somedpgreeotunwlll- 
InguesH,  or  of  an  endeavor,  feeble  though 
It  may  be,  to  shield  herself  from  that  to 
which  she  is  averse,  but  to  which  she  real- 
ly consents  only  tor  the  sake  of  tbe  man 
she  loves  and  trusts.  It  would  be  mere 
mawblshness  to  affect  ignorance  of  these* 
well-known  traits  of  female  character. 
It  in  our  doty  to  deal  plainly  and  fairly 
with  the  questions  made  In  this  case,  and 
this  Is  impossible  unless  we  recognize  tbe 
existence  of  those  principles  ot  human 
nature  which  are  uniVenially  understood, 
and  which  are  applicable  to  the  facts  pre- 
sented. Pursuing  this  course,  it  Im  safe  to 
say  that  females  possessing  any  degree  of 
modesty  shrink  trum  the  Hratact  ot  sexual 
intercourse.  This,  we  apprehend,  is  true 
even  of  tboue  having  passionate  natures, 
for  Byron  wrote: 

"But  who,  Ida*!  can  love  snd  then  be  wise? 

Not  that  remorse  did  not  oppose  temptation; 
A  lltHe  still  aha  strove,  and  much  repented. 
And,  whispoiing;  'I  will  ne'er  consent,*  con- 

aented."  ' 

And  In  the  famous  speech  of  tbe  great 
Ersklneln  Howard  v.  BIngbara  be  drew  a 
picture  of  a  "charming  woman,  endeavor- 
ing to  conceal  sensations  wblcb  modesty 
forbids  the  sex,  however  enamored,  too 
openly  to  reveal,  wishing  beyond  ade- 
quate expression  what  Rbe  must  not  even 
attempt  to  express,  and  seemingly  resist- 
ing what  she  burns  to  enjoy."  That  a 
woman  exhibits  hesitation,  reluctance 
and  a  slight  degree  of  physical  resistance 
does  not,  by  any  means,  make  tbe  Inter 
course,  when  accorapllstaed,  rape.  See 
Utate  V.  Morton,  (N.  C.)  6  S.  E.  Rep.  238; 
Rtate  V.  Strattman,  (Mu.  Sup.)  13  S.  W. 
Rep.  814.  1'be  evidence  In  this  case  shows 
beyond  doubt  that  Miss  Smith,  on  the  occa- 
sion when  she  flrst  bad  sexual  Intercourse 
with  tbe  accased.  really  consented  to  the 
act,  and  that  be  did  not  then,  nor  at  any 
other  time,  have  carnal  knowledge  of  her 
by  force.  On  cross-examlnatlou  she  did 
use  some  expressions  tending  to  show  a 
want  uf  consent  on  her  part,  and  from 
which  It  Is  sought  to  draw  the  Inference 
that  the  connection  was  had  by  force  and 
violence  and  against  her  will;  but  the  on- 
ly fair  and  reasonable  conclusion  from  ber 
testimony  Is  that  she  yielded  to  the  wishes 
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of  the  accused,  and  tbla  la  donbtleea  tbe 
troth  uf  the  case.  See,  In  this  connection, 
tbe  pertinent  langaa^  of  Hhbhwood,  J., 
la  tbe  iStrattmao  Case,  eupra,  on  paxe 
817.  The  little  reslstanca  atae  made  was 
tbe  outcome  ol  ber  maidenly  mndeaty ,  and 
waa  of  the  kind  we  have  endearored  to  de- 
scribe. She  exhibited,  In  testifying,  tbe 
same  sort  of  hesitation  to  confesa  her  die- 
grace  she  had  shown  In  consenting  to  tbe 
act  by  which  It  was  accomplished.  Even 
It  tbe  first  sexual  contact  between  the  ac- 
cused and  herself  hud  amounted  to  a  rape, 
and  be  bad  afterwards,  by  pemuaslon  and 
promiaee  of  marriage,  obtained  ber  free 
coosent  to  have  intercourse  with  him, 
and  thna  seduced  her,  he  would  be  guilty 
of  the  crime  of  seduction.  A  virtuous 
woman  upon  whom  the  crime  of  rape  baa 
been  committed  does  not  thereby  lose  ber 
virtue;  and.  If  unmarried,  there  Is  no  rea- 
son why  she  may  not  afterwards  become 
the  victim  of  seduetloa  by  ber  ravlsher. 

8.  There  waf>  no  error  or  Impropriety  In 
the  court's  reading  to  the  jury  section 
4S71  of  the  Code,  which  deflnes  the  offense 
(or  which  tbe  accused  was  on  trial.  It  la 
true,  the  Indictment  alleged  the  seduction 
.was  accomplished  only  by  persuasion  and 
promises  ol  marrlajjce,  and  did  not  chargo 
that  any  other  false  aad  fraodnlent  means 
were  used  by  the  acconed;  but  the  court 
took  pains  to  so  instruct  the  Jury,  and 
distinctly  explained  to  them  that  the 
state  relied  for  coovlotlon  apon  proof  of 
the  latter  alone. 

4.  The  motion  for  a  new  trial  sets  forth 
at  great  length-  numerous  extracts  from 
the  charge  of  the  court,  (which  will  be 
found  In  the  reporter's  statement,)  and 
complains  that  they  are  erronebus.  These 
extracts  are  substantially  the  same,  In  ef- 
fect, as  the  rulings  made  by  this  court  In 
the  case  of  Wllgun  v.  State, 5SUq.  328,  and 
O'NeUI  V.  State,  85  Ga.  8S3, 11  S.  E.  Bep. 
860.  The  present  chief  Justice  delivered 
the  opinions  In  both  of  those  eases,  and 
with  great  care  dealt  with  and  dlacnused 
the  legal  questlous  Involved;  they  belog 
quite  similar  to  those  made  In  the  case  at 
bar  In  theseveral  exceptions  to  the  court's 
charge.  It  Is  unnecessary  to  repeat  or  to 
comment  upon  what  he  so  clearly  and 
forcibly  expressed  In  the  cases  cited.  We 
adopt  what  Is  there  said  as  sound  law. 

6.  The  evidence  adduced  on  tbe  trial  of 
this  ease  shows  that  Ulss  Smith  was  a 
modest,  gentle,  tender-hearted,  and  con- 
fldlngyoung  girl;  that  from  berchlldhood 
she  had  learned  to  love  and  trust  the  art- 
cused  with  all  the  fondness  of  her  heart, 
and  that  he  repaid  her  tender  ronttdence 
aud  Implicit  faith  by  blasting  and  ruining 
bOT  yonng  life.  The  sad  and  simple  story 
eootalned  In  her  evidence  of  the  crnel 
wrong  inflicted  upon  her  by  Its  own  elo- 
quent pathos  will  convince  tbe  mind  of 
any  candid  reader  that  she  yielded  ber 
virtue,  under  the  persuasions  and  prom* 
Ises  of  the  accused,  for  tbe  sake  of  her 
love,  and  that  the  slight  resistance  ahe 
offered  wboo  the  criminal  Intercourse  ant 
occurred  was  but  the  last  despairing  and 
feeble  effort  of  a  maiden's  Inburu  modesty 
to  save  herself  from  disgrace  and  shame. 
The  following  brief  extract  from  her  teatl- 
aiony  pi-esents  tbe  case  with  painful  and 


touching  clearness:  "I  Just  yidded  to  blm 
by  loving  blm.  I  told  him  If  be  stuuIU 
marry  me,  I  would  yield  to  him.  He  told 
me  be  would,  and  1  yielded  to  talm  b>  my 
love."  While  there  is  not  evidence.  Is  so 
many  words,  that  persuasion  as  wtil  \9 
promises  of  marriage  was  used  to  accobi- 
pllah  the  seduction,  tbe  circumstances  dv- 
talled  are  ample  to  warrant  the  luferenco 
that  persuasion, even  to  Importunity,  wa» 
resorted  to  in  order  to  gain  consent.  Tbft 
accused,  with  utter  selfishness,  ruined  this 
unlortunate  young  woman,  and  left  ber 
to herfate.  Doubtless ramoraetaasalready 
overtaken  blm.  Be  this  as  It  may.  It 
was  but  Just  that-tbe  strong  band  ol  tbe 
law  should  be  laid  upon  blm;  and,  lo  the 
llKht  of  this  record,  we  sanction  tbe  ver- 
dict of  the  jury  and  the  Judgment  of  the 
court,  which  for  the  time  being,  at  least, 
makes  the  way  of  this  transgressor  bard. 
Judgment  affirmed. 


(m  N.  C.  «6T) 

'  BTATB  V.  UOOBSL 
(Supreme  Court  of  North  Oan^bu.  Dee. 

Falsb  Prbtbksbs— What  CoirsTiTtrTU  Offbicsx. 

In  a  prosecution  for  receiving  mon^  un- 
der false  pretenses  it  appeared  that,  on  Janqary 
1st,  the  prosecutor  gave  defendant  a  note,  which 
defendant  dlscouated  at  a  bank.  Before  its 
maturitr  the  prosecator  received  a  notice  from 
the  bank  that  the  note  iadoraed  hj  defendant 
was  due  April  Ist.  The  prosecutor  gave  defend- 
ant another  note  to  renew  the  one  due  on  that 
day  in  tbe  bank.  July  Ist  prosecutor  gave  de- 
fendant a  third  renewal  note,  this  note  being 
negotiable  and  payable  at  the  same  bank.  No 

Sayment  was  made  on  either  note  until  Decem- 
er,  when  the  prosecutor  made  several  pay- 
meats  to  defendant,  but  did  not  ask  defendant 
for  the  note  until  after  making  the  last  pay- 
ment None  of  these  payments  were  Indorsed 
on  the  note,  field,  thai  there  was  no  false  rep- 
resentation (tf  ownerdiip  at  this  note  rai  the  part 
of  defendant 

Appf^al  from  superior  court,  Cumberland 
county;      T.  Botkin,  Judge. 

E.  F.  Moore  was  convicted  of  receiving 
money  under  false  pretenses.  Defendant 
appeals.  Reversed. 

Among  other  prayers  for  Instructions 
the  following  were  submitted  by  the  de- 
fendant: "(1)  Tbe  bill  of  Indictment 
charges  tbe  obtaining  of  money  by  defend- 
ant from  J.  T.  Bitter  by  representing  tbat 
a  certain  note  for  $S00,  made  by  J.  T.  Bit- 
ter to  £.  F.  Moore,  was  his,  (Moore's,)  and 
that  he  (Moore)  had  a  right  to  collect  the 
same.  By  the  testimony  of  tbe  prose- 
cutor. Bitter,  It  appean*  that  he  knew  tbat 
the  said  note  was  tbe  property  of  the  Peo- 
ple's National  Bank,  and  therefore  the 
state  has  failed  to  make  out  Its  case,  and 
the  Jury  should  find  a  verdict  of  not  guilty. 
(2)  That  it  Is  Incumbent  upon  the  state 
to  prove  that  the  defendant, Moore.stated 
to  tbe  prosecutor  that  he  was  the  owner 
of  the  note,  and  had  a  right  to  collect  the 
same,  and  tbat  the  prosecutor  made  tbu 
payment  to  him  on  the  faith  of  that  state- 
ment, and,  It  the  state  has  failed  to  make 
such  proof,  the  verdict  should  be  not 
guilty.  (3)  That  If.  upon  all  tbe  testi- 
mony, the  jury  shalt  believe  that  tbe  prose 
cutor.  Bitter,  knew  that  the  $500  note  of 
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Janaar^,  1888,  bad  been  aaalgned  and 
tranaferred  to  tbe  Feople's  Natloaal  Bank 
by  the  defendant  wben  tbe  proseentor 
made/tbe  payment  to  the  defendant,  tbat 
the  said  paymeotB  were  not  made  In  con- 
BequeBce  of  any  false  repreneDtatlons  of 
defendant,  and  tbe  Jury  Bbould  find  a  ver- 
dict of  not  euilty. " 

6.  M.  Rose,  a  Cooke,  and  W,  W. 
FaIler,tor  appellant.  Tbo  Attorn^  Oea- 
eral,  tor  the  State. 

Ateuy.  J.  It  waa  eflsentttil  to  the  soc- 
cesalal  prosecntlon  of  tbe  Indictment  to 
show  tbat  the  prosecatinf?  witness,  Rltter, 
waa  Induced  by  a  reasooable reliance  npon 
false  representations  made  by  the  defend- 
ant to  pay  to  tbe  latter  money  to  be  ap- 
plied to  tbe  gradnal  extinction  of  bis  note 
theretofore  executed.  Tbe  question  that 
confronts  us  at  the  threshold  of  onr  Inves- 
tigation is  whetherthe  testimony  of  Hitter 
tended  to  prove  tbat  any  false  statement 
waa  made  by  Moore  Id  reference  to  own- 
ership of  the  note,  which  was  calculated 
to  deceive  ordld  deceive  bim.and  Influence 
him  to  pay  the  money  to  the  defendant. 
As  well  In  civil  actions,  brought  to  re- 
cover of  another  losses  Incurred  by  false 
representations,  as  in  criminal  prosecu- 
tions toDDded  apoo  the  same  species  of 
fraud,  tbe  burden  Is  on  the  actor  or  prose- 
cutor to  show,  not  only  tbe  false  repre- 
sentation, but  that  a  reasonable  reliance 
upon  Its  truth  Induced  the  plaintiff  or 
prosecutor  to  part  witb  his  money  or 
property,  the  only  difference  being  as  to 
the  quantum  of  proof.  State  v.  Phlfer,  65 
N.  C.  325;  Walsh  v.  Hall,  66  N.  C.  240. 
Hence  it  Is  tbat  both  Indictments  (relied 
upon  as  separate  counts  of  one  Indict- 
meot)  charged  tbat  the  fraud  was  accom- 
plished, and  the  money  paid  over  to  the 
defendant,  because  of  his  fraudulent  repre- 
Bentatlon  that  be  owned  tbe  note,  to  tbe 
dlsrharKe  of  which  the  prosecutor  pro- 
posed to  have  the  payments  applied.  By 
collating  the  facts  bearing  upon  th;^  main 
questions  that  were  elicited  both  by  the 
direct  and  the  cross-examination  of  tbe 
proaeenting  witness,  we  learn  that,  after 
purchasing  supplies  from  the  defendant  for 
the  two  previous  yeara,  and  delivering  to 
him  In  ISm,  on  opening  an  account  at  his 
store,  a  note  which  he  thought  was  a 
bank  note,  Rltter,  on  the  1st  day  of  Jan- 
nary,  1888.  executed  the  first  of  a  series  of 
notes  for  fSOO,  which  was  payable  to  the 
defendant.  Before  the  expiration  of  90 
days  from  January  1. 1S88,  tbe  prosecutor 
states  that,  In  consequence  of  notice  from 
the  bank  that  his  note.  Indorsed  by  defend- 
ant, was  due,  be  came  to  Fayettevltle,  saw 
tbe  defendant  Moore  about  it,  and  signed 
a  printed  People's  Bank  note,  in  blank.  In 
order  to  renew  tbat  In  bank,  which  he  bad 
notice  would  fall  due.  Again,  In  July, 
18R8.  the  prosecutor  admits  that  he  signed 
a  third  note  for  f 500,  In  order  to  enable 
Moore  to  renew  tbe  bank  note.  The  note 
last  mentioned  was  In  evidence,  and  proved 
to  have  been  a  promise  to  pay  to  E.  F. 
Moore  or  order,  negotiable  and  payable 
at  the  People's  National  Bank  of  Fuyette- 
vllle.  No  payment  seems  to  have  been 
made  on  any  of  this  serlea  of  notes  till 
near  CbrlstmaB,  t8H8,  when  the  proseentor 
v.l6s.E.no.8— 25 


sold  a  lot  of  rosin  and  turpentine. the  pro* 
eeeds  of  wbichjpaaaed  Into  Moore's  bands, 
and  were  sufDclent  to  pay -all  of  tbe 
amount  due  on  the  note,  except  the  snm 
of  924.75;  hut  the  amount  so  received  was 
not  In  fact  applied  by  Moore  In  discharge 
of  -said  note,  no  credit  having  ever  been 
eutered  npon  It.  Ou  the  same  day  that 
the  last  and  largest  payment  was  made 
the  proMecutlng  witness  for  the  first  tlmi4 
asked  to  see  tbe  note.  It  does  not  appear 
that  he  asked  for  It  before  paying  the 
money,  and  that  unything  that  was  said 
by  Moore,  In  reference  to  his  ability  to  get 
the  note,  influenced  the  prosecutor  to  pay 
It  with  his  money.  The  more  natural  In- 
ference from  his  testimony  Is  that  he  asked 
Moore  to  get  It  for  him,  and  take  a  nen 
note  for  tbe  balance  after  paying  all  but 
9!S4.76  of  tbe  sum  due.  It  Is  possible  that 
the  defendant  would  have  gotten  the  note 
and  settled  on  the  proposed  basis,  had 
Rltter  remained  long  enough  at  the  store; 
but,  even  If  Moore  told  him  a  falsehood  or 
deceived  him  after  all  of  the  money  had 
been  paid,  themlsleadlnglnferencea  that  he 
naturally  drew  from  the  defendant's  lan- 
guage or  conduct,  after  such  payments 
were  made,  were  not  In  contemplation  of 
law  the  means  by  which  be  was  deceived 
or  defrauded..  As  tbe  prosecutor,  neither 
on  hla  own  showing  nor  by  other  testi- 
mony, proved  any  false  representation 
made  by  the  defendant  or  any  misleading 
conduct  before  the  inuney  was  paid,  which 
could  have  induced  him  to  pay  when  lie 
would  not  have  done  so  but  for  such  lan- 
guage or  conduct,  we  think  that  the  Judge 
should  have  given  the  Instruction,  em- 
bodied in  tbeflrst  three  prayers  submitted 
by  the  defendant,  and  which  would  have 
amounted  practically  to  telling  the  jury 
to  return  a  verdict  of  not  guilty.  Tbe  de- 
fendant knew,  at  every  stage  of  the  trans- 
action, that  his  note  was  In  bank,  and  had 
every  reason  to  believe  It  waa  controlled 
by  tbe  bank,  except  In  so  far  as  Moore's 
persfinal  Influence  might  Induce  Its  officers 
to  Intrust  It  to  bim.  According  to  his 
own  testimony,  It  Is  manifest  that  be 
trasted  Moore  without  question  to  see  to 
the  application  of  tbe  money  paid  him  In 
liquidation  of  the  note,  which  he  knew 
was  in  the  bank,  and  subject  to  the  con- 
trol of  its  officers.  If  Rltter  was  so  Igno- 
rant of  the  la  w  and  custom  among  brokers, 
as  not  to  understand  what  was  Implied 
by  the  repeated  Invitations  to  renew  90- 
day  notes,  Moore  cannot  -be  held  a  crlm-v 
Inal  for  failure  to  enlighten  bim  and  fully 
explain  the  sitnatlou.  Rltter  teatlBes  tbat 
Moore  neverat  an;  time  told  him  that  the 
note  was  not  in  bank,  but  he  did  tell  him 
that  the  secona  note  was  a  renewal  pf  the 
first  note.  The  third  note  the  prosecutor 
must  have  understood  was  substituted  for 
the  second  note,  wbibh  be  knew  was  a 
bank  note;  and  though  be  signed  It  at 
Moore's  store,  as  he  had  signed  tbe  other 
notes,  lie  says  that  Moore  never  at  any 
time  told  him  that  bis  note  was  not  in 
bank.  If.  then,  there  la  no  testlranny  tend- 
ing to  show  a  purpose  on  Moore's  part  to 
mislead  or  that  he  did  deceive  Rltter,  till 
after  the  payments  were  made,  the  evi- 
dence was  totally  insnfflclent  to  go  to  tbe 
Jury  in  sapport  of  tbe  ebarKe  that  Moor* 
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bad  obtained  tbe  proaecator's  money  by 
talae  representation ■  as  to  the  ownership 
ot  the  note.  We  bave  not  deemed  It  nec- 
efieary  to  dlncnss  or  decide  tbe  InteiestluK 
queetiop  whether  any  misrepresentation, 
made  by  Moore,  was  calculated  to  deceive, 
under  tbe  rale  laid  down  by  this  conrt, 
aH  we  have  not  noticed  nnmerona  other 
points  ralKOd  by  the  exceptions.  Id  refas- 
Injc  the'  Instructloaa  asked,  there  was  er- 
ror frtr  which  a  new  trial  must  be  award- 
ed.  New  trial. 

MacIUb.  J.,  did  not  alt  on  tbe  hearing 
o{  tbia  caae,  having  been  of  cooDsel. 


(Ul  N.  C.  SD6) 

BARBm  T.  BUFFAIX)B!. 
(Sapreme  Court  of  North  Carolina.  Dee.  18, 
1^2.) 

AssiONMBiiT  roB  Benefit  of  Ckbditorb —Fraud 
t  — Pbbfehekces. 
1.  In  TwleTin  by  tbe  trustee  of  L.  it  ai>- 
peared  that  li.  was  sued  by  W.  on  Saturday. 
That  night  L.  sent  out  of  the  county  for  an  at- 
torney, who,  on  Monday  morning,  at  1  A.  M., 
wrote  an  assignment,  conveying  E.'s  property  to 
plaintiff  in  trust,  subject  to  L.'8  legal  exemption, 
and  proTidiog  for  a  public  or  pnrate  sale  oi 
the  pnverty  for  cash,  and  thati  after  paymmt 
tit  a  debt  to  N.,  the  balance  shoold  be  distrib- 
uted pro  rata.  That  the  plalntifF,  early  in  the 
morning,  had  the  assignment  proved  and  regis- 
tered, and  took  possession  of  the  property, 
'lliat  four  days  later  defendant,  as  constable, 
levied  the  execution  in  favor  of  W.  on  the 
goods.  That  on  the  trial  L.'s  uncontradicted 
testimony  was  that  be  made  the  assignment  In 
good  faith.  Bdd,  that  it  was  error  for  the  court 
to  refuse  to  role  that  there  was  no  sufficient  ev- 
idence to  go  to  the  jory  as'to  irtnd  on  the  aa^' 
Mgnment 

2l  The  fact  that  an  aaslgnment  was  made 
aabject  to  l^al  exemptions  »  not  a  badge  of 
fraud. 
MacUo^  J.,  dissenting. 

Appeal  from  superior  conrt,  Northamp- 
ton county;  O.  H.  Brown,  Judge. 

Replevin  bv  William  A.  Barber  against 
William  H.  BuRalue.  From  a  Judcmetit 
for  defendant,  plaintiff  appeals.  Reversed. 

Tbe  debtor,  J.  (\  Lasslter,  assisned  bis 
stock  of  goods  and  many  other  articles  of 
personal  property,  subject  to  hieexemp* 
tiou,  "  to  be  set  apart  to  him  In  the  man- 
ner provided  by  law,"  and  also  all  his 
notes  and  other  evidences  ot  debt,  to  the 
plaintiff,  as  trustee,  with  power  to  sell 
pnhllcly  and  privately,  and  apply  the  pro- 
ceeds, as  they  might  arise  from  sales  and 
collectlnns— i'frst,  to  the  payment  of  the 
costaincldenC  totbeexecutlon  of  the  trust, 
and  5  per  cent,  aa  the  commlsalone  of  tbe 
trustee;  aeeond,  to  tbe  discharge  of  the 
resi&ae  of  a  debt  due  to  a  particular  cred- 
itor for  borrowed  money,  remaining  un- 
paid after  tbe  sale  of  a  tract  of  land  al- 
ready conveyed  to  such  creditor  to  secure 
.the  same  debt;  and,  tA/nf^,  any  realdue  left 
after  payingthe  personal  property  exemp- 
tion, costs,  and  commlaalona  prorata.  In 
satlsfactioD  of  all  other  outstanding  debts. 
Tbe  defendant,  Bnftaloo,  aerred  aommonB 
In  two  actions  brought  by  one  Augastus 
Wright  on  Lasslter.  Saturday,  December?, 
18S9,  and  Wright  obtained  judgment  the 
aama  day,  bat  be  did  not  place  execution 


with  the  defendant  till  December  11, 1&S9. 
On  Saturday,  when  defendant  served  sum- 
mons, Lasslter  told  him  (if  defendant's  tes- 
timony is  to  be  believed)  that  he  would 
come  to  Jackson  on  the  following  Thurs- 
day, would  see  Mr.  Peebles,  counst^l  for 
Wright,  and  make  arrangements  to  pay 
the  debt.  But  on  Saturday  night  one  Rld- 
dlck  was  sent  by  Lasslfer,  for  whom  be 
was  then  acting  as  clerk,  18  miles,  to  bring 
a  lawyer  front  Scotland  Neck,  {JacksoD, 
tbe  county  seat,  being  only  14  miles  from 
his  home.)  Tbe  attorney  arrived  at  Las- 
slter's  house  on  Sunday  morning,  and  at 
10  o'clock  on  Monday  morning  wrote  the 
assignment,  which  was  taken  to  Jackaoa 
by  Rlddlck.  who  was  accompanied  by 
plaintlR,  so  early  that  it  wan  necessary 
to  amuse  the  clerk  and  register  of  deeds 
In  order  to  have  the  assignment  proved 
and  registered.  Rlddlck  and  Barber  re- 
turned to  the'  Rtare  In  about  two  bourn, 
and  the  latter  f  ook  possession  of  the  prop- 
erty conveyed  on  tbe  same  day,— Monday. 
Four  days  later,  the  defendant,  as  con- 
Rtable,  levied  the  executions  In  favor  of 
Wright  on  the  unsold  goods  in  the  store, 
and  seized  them.  Lnsslter  testified,  among 
other  things,  not  material,  as  Tollowti:  "I 
made  the  deed  In  trust  to  pay  the  credit- 
ors named  In  the  trust,  not  tu  cut  out  Ao- 
gustos  Wright.  I  wanted  to  prefer  Nor- 
man &  Emmett, because  I  owecl  them  bor- 
rowed money:  and  I  put  all  other  credit- 
ors on  equality."  The  defendant,  as  tin 
officer,  levied  the  executions  placed  In  bla 
hands  on  the  day  he  received  them  (March 
11,  1889)  on  the  stock  of  goods,  and  tbe 
plaintiff,  aa  trustee  named  In  the  deed  ot 
trust,  brought  tbe  action  to  recover  them. 
Upon  the  testimony,  of  which  the  forego- 
ing summary  sets  forth  all  that  is  mate- 
rial, the  plaintiff  asked  the  following  in- 
struction :  "  That  there  Is  no  sufficient  evi- 
dence to  go  to  the  Jury  that  tbe  plaintiff 
is  not  the  owner  of  the  property  described 
In  the  complaint."  The  request  was  re- 
fused, and  the  plaintiff  exrepted.  Verdict 
and  Judgment  for  defendant.  FlatntlB  ap- 
peals, and  assigns  as  error  the  refusal  to 
give  the  Instruction  asked. 

W.  A.  Daan  and  R,  O.  Burtoa»  for  m»* 
pellunt. 

Atsrt,  J.  The  testimony  ot  Lasslter 
as  to  hla  Intent  was  not  contradicted,  un- 
less tbeelreumatanees  abown  by  bim  and 
other  wltnesscH  were  badges  of  fraud  to 
be  submitted  to  the  Jury  as  tending  to 
prove  a  purpose  on  his  pftrt  to  binder, 
delay,  or  defeat  other  creditors.  The  fact 
that  the  goods  were  in  express  terms  as- 
signed "subject  to  hla  personal  property 
exemption,  to  be  set  apart  to  him  in  tbe 
manner  prescribed  by  law,"  is  no  evi- 
dence of  a  fraudulent  In  tent  whatever,  and 
It  would  be  error  to  submit  the  fact  to 
the  Jury  as  tending  to  show  such  pnrpoae. 
Elgenbrun  v.  Smith,  98  N.  C.  207,  4  S.  E. 
Rep.  122:  Bobbitt  v.  Bodwell,  105  N.  G. 
244, 11  S.  £.  Rep.  246.  The  circumatance 
that  the  dead  clothes  the  plaintiff,  as  triu- 
tee.  with  power  to  sell  tor  cash,  either 
publicly  or  privately,. Is  not  Inconsistent 
with  periectgood  faith, and  Isnot  a  badge 
ot  fraud,  to  be  considered  by  tbe  Jury  aa 
bearing  upon  the  intent.  Bobbitt  Rod- 
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well.supra.  The  employment  ot  a  lawyer 
who  lived  ontslfle  of  Nortbamptoa  codd- 
ty,  and  18  mllee  from  the  deotor'a  resi- 
dence, while  the  courtbonae  was  distant 
uQly  14  mtles,  was  not  a  circnmataDce  to 
be  left  to  the  Jary  ae  tendlag:  to  abow  tbe 
Intent.  It  le  not  necessary  to  addace  aa- 
thorlty  In  sapport  of  the  proposition  that 
tbe  eonrt  could  not  leave  the  Jury  at  lib- 
erty by  express  InRtructlon  to  ihfera  fraud- 
alent  Intent  from  the  fact  of  employing 
counsel  llvins  outside  ot  the  debtor's 
county,  or  more  remote  from  hie  home 
than  tbe  coarthoase  ot  bis  county.  But, 
after  telllne  tbedefendant,  when  he  served 
tbe  summons  on  him  In  two  cases  on  Sat* 
nrdar  morning  about  10  o'clock,  tosay  to 
Mr.  Peebles  (coanael  lor  tbe  creditors  sn- 
lug)  that  he  would  "come  up  on  the  next 
Thursday,  and  try  to  make  arrauKe- 
mentfl,"  tbe  debtor  sent  his  clerk  on  tbe 
Bume  evening  to  ScotlHUd  Neck  fur  his 
own  couDsel,  (Mr.  Cunn.)  who  arrived  on 
fsnnday  aiorning,  and,  after  waiting  for 
the  Sabbath  to  pass,  wrote  atlo'clocrk 
Monday  mornlog  tbe  aeslgnnieut.  which, 
upon  being  duly  executed,  was  sent  by  his 
clerk,  Rlddlck,  accompanied  by  the  plain- 
tiff, to  Jackson,  where  tbey  aroused  the 
clerk  and  register  of  deeds  fromthelrsluro- 
bers.  In  order  to  prove  the  aRslKnment, 
and  cause  It  to  be  registered.  The  main 
quratlon.  therefore,  I«  whether  tbe  con- 
duct of  the  debtor  in  raaklog  all  of  these 
arrangements  to  expe<lltp  the  execution 
and  registration  of  tbe  deed  was  sufficient 
of  Itself  to  gii  to  the  Jury  as  evidence  of  a 
fraudulent  purpose  to  hinder,  delay,  or 
defeat  the  cre:!ltors  other  than  Norman  & 
Emmett.  It  must  be  remembered  that 
Lassltcr  bad  previously  mortgaged  a 
tract  ot  land  to  aecore  the  debt  due  to 
Norman  ft  Emmett,  and  In  theaaalgnnient, 
after  preferring  them  ae  to  hny  balance 
due  over  and  above  the  sum  realized  by 
selllnie  the  land,  bad  provided  for  the  pay- 
ment pro  rata  ot  all  other  debts  owing 
by  him,  whether  mentioned  therein  or 
not.  So  that  the  only  practical  effect  of 
his  haste  In  the  preparation,  execution, 
and  recording  of  the  deed  was  to  give 
Norman  &  Emmett  a  lien  upon  the  goods 
befora  the  other  creditor,  Wright,  could 
thwart  bis  purpose  by  seizing  them.  The 
law  recognizes  the  debtor's  rlghtto  prefer, 
by  assignment  duty  registered,  one  or 
more  creditors  over  all  others  np  to  the 
very  moment  when  a  superior  lien  Is  ac- 
quired by  selsure  under  execntfoo.  The 
facts  In  this  case.  In  any  aspect,  show  that 
the  debtor  has  but  exercised  the  privilege 
which  Is  universally  accorded  to  him  In 
this  state.  Guggcnhelmer  v.  BrookHeld, 
90  N.  C.  282;  Hafner  v.  Irwin,  1  Ired.  496. 
Walte,  In-  bis  work  on  Fraudulent  Con- 
veyances, (section  S90,  and  note,]  says; 
"The  right  of  a  debtor  under  the  rules  of 
tbe  common  law  to  devote  bis  whole  es- 
tate to  the  satisfaction  of  tbe  claims  of 
particular  creditors  reHults  from  the  ab- 
Bolnte  Qtvnershlp  which  every  man  claims 
over  tbnt  which  Is  his  own.  It  makes  no 
difference  that  the  creditor  and  debtor 
both  knew  that  the  etfeet  of  the  applica- 
tion of  the  inaolvent's  estate  to  tbe  satia- 
factlon  of  the  particular  claim  would  be 
to  deprive  other  credltora  of  the  power  to 


reach  the  debtor^a  property  by  legal  pro- 
cess, or  enforce  tbe  satisfaction  of  tnefr 
claims.  If  there  Is  no  secret  trast  agreed 
upon  between  the  debtor  and  creditor 
in  favor  of  tbe  former,  tbe  transaction  Is 
a  valid  one  at  common  law."  If  thedebt- 
or  makes  choice  ot  creditors  merely,  with- 
out contriving  that  any  other  particular 
creditor  or  class  ot  eredltora  shall  never 
be  pBtd,  or  shall  be  delayed,  hindered,  or 
embarrassed  In  the  enforcement  of  their 
demands,  he  exercises  a  right  accorded  to 
him  by  law.  Bump,  Fraud.  Conv.  p.  223. 
"A  preference  may  be  given,*  says  Bump, 
(page  218,)  "and  received  for  the  express 
purpose  of  defeating  an  executlou,  for 
the  mere  latent  to  defeat  an  execution 
does  not  of  Itself  conetltute  fraud.  This 
is  nut  delaying  or  hindering^  within  the 
meaning  uf  the  atatnte.  It  does  not  de- 
prive other  credltora  of  any  legal  right, 
for  they  have  no  right  to  a  priority.  It  Ia 
a  race  In  which  it  is  impossible  for  every 
one  to  he  foremost.  He  who  has  the 
advantage,  whether  be  gets  It  by  the  pref- 
erence or  the  debtor,  or  by  bis  own  supe- 
rior vigilance, or  by  bothcaiisea  combined, 
ia  entitled  tu  what  he  wins,  provided  he 
takes  no  more  thau  his  huneat  dne. "  If 
Wright  had  actually  obtained  Judgment 
and  caused  execution  to  issue,  the  moi>a 
preference  of  another  creditor  after  that, 
thongh  the  arrangement  was  executed  In 
the  nighttime,  was  not  fraudulent  If  tbere 
was  no  purpose  to  defeat  the  collection  uf 
Wright's  claim,  except  In  so  far  as  such 
a  result  was  necessarily  Incidental  to  the 
preferenee. 

The  creditor  represented  by  the  defend- 
ant Is  nut  attacking  for  fraud  a  convey- 
ance of  the  property  to  auotber.  or  In 
trnatfortheexclaslve  benefit  ot  otbera, but 
an  assignment  which  be.  (Augustus 
Wright,)  with  all  creditors  other  than  the 
preferred  Arm,  is  to  share  as  a  beneficiary 
in  proportion  to  the  amounts  of  their  re- 
spective claims.  If  the  debtor's  right  to 
prefer  by  assignment  can  be  exercised  In 
favor  nl  any  one  debt  up  to  the  very 
moment  when  a  lien  la  acquired  by  noma 
other  creditor,  have  thecourts  power  to 
restrict  this  privilege,  of  which  the  leglsia-: 
ture  has  refused  to  deprive  debtors  since 
tbe  repeal  of  tbe  stay  Jaws,  by  arbitrarily 
declaring  that.  If  arrangements  ore  made 
on  Saturday  night,  and  after  suit  brought 
on  Saturday  morning,  for  Its  exercise  be- 
foredayllRbton  Monday  morning,  tbe  Jury 
maybe  left  to  draw  a  dlatinctlon  more 
subtle  than  any  of  the  diversities  of  Lord 
Coke  or  the  refinements  of  medlstval  meta- 
physicians between  knowingly  preferring 
a  given  claim  on  the  day  before  suit  la 
brought,  and  the  exercise  of  thesame  right 
which  the  legislature  persistently  refuses 
to  take  from  him,  on  Monday  morning, 
before  daylight?  Assignments  are  usual- 
ly  made  by  men  who  are  not  able  or  not 
willing  to  meet  their  obligations  and  per- 
form tbelr  promises:  and  it  would  seem 
not  simply  paradoxical,  but  absolutely 
absurd,  to  assert  for  a  debtor,  who  aa- 
sigDS  because  of  failure  to  keep  bis  prom- 
ises, tbe  nnqnalifled  power  to  create  a  an- 
perior  Hen  on  his  property  In  favor  of  any 
given  creditor  ap  to  tbe  moment  of  dock- 
eting a  Judgment,  and  at  the  same  time 
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claim  tor  the  cradltor  the  rigbt  to  appeal 
to  a  Jury  to  set  aside  the  deed  glvlnic  the 
prefereQce,  because  suit  bad  beea  brought 
(not  Jadjcmeot  entered)  before  Ite  ezecu- 
tloD,  and  because  be  bad  snperadded  a 
vagun  promise  tu  make  arrangemeuts  on 
a  given  day  to  taU  already  broken  agree- 
ment to  pay  at  maturity.  Bump,  Fraud, 
Conr.  218.  II  tbe  last  faUe  promise  1h  a 
clrrumstonce  to  be  considered  ut  all,  tbeu 
the  failure  to  met-t  bis  obligation  to  each 
creditor,  as  debts  fall  due,  can  be  arrayed 
In  solid  phalanx,  to  show  that  his  Intent 
-was  to  defraud.  Law  is  founded  npun 
rcasoD.  and  It  would  be  not  only  sticking 
in  the  bark  to  attu'rapt  to  tollow  such  a 
nice  reflDeinent,  but  would  lead  to  a  con- 
tradiction of  another  well  settled  and  Im- 
portant principle,  often  called  In  aid  to  de- 
termine a  question  of  motive  or  purpose. 
A  person  Is  always  presumed  to  Intend 
the  natnral,  much  more  the  inevitable, 
consequencea  of  hia  own  act;  and,  il  the 
only  purpose  was  tu  prefer  Norman  &. 
Emmett,  even  to  the  extent  ofapproprlat- 
Ing  all  of  tbe  assets.  If  necessary,  to  the 
payment  of  that  debt,  such  a  consequence 
might  reasonably  and  naturally  be  expect- 
ed to  result  from  the  exercise  of  the  power 
to  prefer.  Tbe  debtor  testified  that  his 
sole  purpose  was  to  discharge  tbe  debt  to 
Norman  &  Emmett,  which  Is  conceded  to 
he  a  bo/ja  J?de  claim,  and  not  to  hinder, 
delay,  or  defeat  the  claim  of  Wright  or  of 
any  other  creditor.  Are  the  circumstances 
relied  on  such  as  should  be  submitted  as 
testimony  tending  to  contradict  blm  7 
There  Is  no' expression  In  the  assignment 
which  shows  It  to  belrauduleat  In  law,  or 
which  raises  a  presumption  of  bad  fnltb  in 
Its  execution,  or  which  gives  rise  to  such  a 
snspicliin  of  fraud  as  may  be  rightfully 
considered  by  the  Jury  upon  an  Issue  in 
Tolvlng  the  question.  Tbe  extreme  limit 
to  which  this  court  has  gone  in  subordi- 
nating tbe  right  of  preference  to  tbe  re> 
qaliement  of  good  faith  imposed  by  stat- 
ute (Code,  9 1645)  wns  in  Savage  V.  Knight, 
i2  N.  C.493.  But  the  complaining  creditor 
In  that  case  (Savage,  Son  &  Co.)  was  not 
provided  for  at  all  in  any  class,  whereas 
all  other  creditors  were  to  share  equally 
In  any  assets  remaining  after  dlncharging 
the  residue  ol  tbe  debt  due  Norman  A 
Emmett.  Bump,  Fraud.  Conv.  p.234.  An- 
other marked  distinction  between  thetwo 
cases,  growing  out  of  tbe  fact  that  while 
the  denial  by  Lasslter  of  any  intent  but 
that  to  prefer,  which  was  not  unlawful, 
(Hafner  T.  Irwin,  supra;  Itee  v.  Flanna- 
gan,  7  Ired.  471,)  is  nut  contradicted,  it 
appeared  there  that  one  of  the  ceatata  que 
trustent  declared.  In  presence  of  the  as- 
signor, with  tbe  assent  of  the  latter,  that 
the  actual  purpose  of  both  In  making  the 
assignment  was  to  defeat  the  collection  of 
the  claim  of  Savage,  Son  &  Co.  In  Moore 
T.  Hin  nant,  89  N.  C.  455,  the  question  pre- 
sented was  whether  there  was  npon  the 
face  of  the  deed  anything  so  suggestive  of 
fraud  as  to  raise  a  questloD  for  the  Jury, 
and  tbe  main  point  in  aereral  other  caaes 
was  precisely  the  same.  Bobbltt  v.  Bod- 


well,  supra,  and  cases  cited;  Fhlfer  v.  Er- 
wln.  100  N,  C.  5U,  6  S.  E.  Bep.  672.  It  Is  a 
well-settled  principle  that  a  voluntary  as- 
signment, not  upun  Its  face  fraudulent  in 
law,  and  containing  no  provision  which 
raises  a  presumption  ol  fraud  in  Its  execa- 
tlon,  may  nevertheless  be  subject  to  at- 
tack before  tbe  Jury  becanseof  some  provi- 
sion in  the  deed  looking  to  the  benefit  of 
the  debtor  'and  to  tbe  detriment  of  the 
creditor,  and  where  no  Inference  of  bad 
falch  may  be  drawn  from  the  Instrument 
itself  by  testlmuny  debora.  But  tbe  an- 
tborltles  already  cited,  and  many  others 
that  might  be  adduced,  fully  sustain  tli« 
position  thatthe  mere  exercise  of  tbe  ritsht 
of  preference  In  an  assignment  Is  nut  suffl- 
clent,  of  ttstiir,  to  go  to  the  Jury  in  support 
uf  tbe  contention  that  It  was  executed  for 
a  frandnlent  purpose.  It  would  seem' 
equally  clear  that  the  right  of  preferrfog 
creditors,  If  It  exists  at  all,  carries  with  It, 
as  incidental  to  its  proper  exercim,  tba 
tnrtber  right,  without  giving  rise  to  bus. 
plciun,  to  secure  the  services  of  counsel  liv- 
ing inside  or  outside  the  county,  and  to 
execute  the  deed  at  any  hour  In  the  day  or 
night,  certainly  where  all  creditors,  in- 
cluding those  who  attack  the  deed,  come 
In  pro  rat»  after  the  satlsfHctlon  of  one 
honest  debt,  that  Is  preferred. 

The  failure  to  examine  Barber  raises  no 
presumption  of  fraud.  It  does  not  appear 
that  he  was  actually  present  ut  tbe  time 
of  tbe  execution,  though  he  accompanied 
Riddlck  to  Jackson  very  early  in  themiirn- 
Ing.  But,  had  he  been  present,  the  plain- 
tiff was  not  bound  to  examine  all  of  the 
witnesses  present  to  rebut  any  Inference 
which  tbe  law  would  draw  against  him 
for  withholding  testimony,  even  had  It 
been  a  secret  transaction,  exclusively  be- 
tween relatives.  The  testimony  of  Las- 
slter that  he  executed  the  deed  for  no  pur- 
pose other  than  to  give  a  preference  to 
Norman  &  Emmett  was  ample  to  destroy 
a  presumption,  it  in  fact  any  could  hara 
arisen,  when  the  deed  was  drawn,  not  In 
the  presence  of  tbe  family  or  parties  only, 
but  hy  his  counsel,  an  attorney  of  high 
standing.  Helms  v.  Green,  105  N.  C.  251. 
]]  S.  E.  Bep.  470.  The  tact  that  Lasslter 
wUhed  to  give  a  superior  lien  to  Norman 
&  Emmett  over,  Wright  before  the  latter 
could  obtain  his  Judgment  and  cause  ex- 
ecution to  Issue,  and  tliat,  with  that  end 
In  view,  be  and  his  attorney  prepared  the 
asslsnmcnt  rood  after  midnight.  Is  not 
evidence  of  fraud  for  the  Jury ;  tbe  claim  of 
the  complalningcredltor  nut  being  left  out 
entirely,  as  inSavagev.  EnIght,bot  stand- 
ing on  a  footing  with  all  other  debts. 
There  is  no  testimony  that  shoald  go  to 
the  Jury  as  evidence  of  the  latent  except 
the  deed  itself  and  tbe  testimony  of  Lassl- 
ter, and  the  Judge  shoald  have  told  th« 
jury  that  there  was  nothing  upon  the  face 
of  the  Instrument  to  show  a  fraudulent 
purpose.  We  conclude,  therefore,  that  in 
refusing  the  instruction  asked  tbwe  waa 
srror. 

MuBab,  J.,  dlaaenti. 
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BOYD  r.  BOTAL  IN&  CO. 
(8iVZ»DW  Court  of  North  Candlnft.    Dec,  IS, 

18&2.) 

Action  bt  Rbcbitebt— Pleading  —  Liabiutt  o« 
X:(8Diuifc8  Policy — pRoor  op  Loss  —  Mbasdrb 
OF  Damagis— Conflict  of  Laws. 

1.  In  an  action  on  a  policy  of  insoraDCe  in 
faTor  of  a  partnership  toe  coniplaint  alleged 
that  plaintiff  was  receiver  of  the  firm,  appointed 
by  order  of  court  in  a  case  of  B.  and  others 
against  the  firm,  -with  authority  to  reduee  into 
his  possession,  by  suit  or  otherwise,  all  the  as- 
sets and  choses  in  action  of  said  firm.  Defend- 
ant demurred,  and  alleged  (1)  that  plaintiff  bad 
DO  le^al  capacity  to  sae;  and  (2)  that  there  was 
a  defect  oi  parties  plaintiff  In  the  omission  of 
the  names  of  the  members  of  the  firm.  Hdd, 
tiiat  tile  coort  properly  overruled  the  demurrer, 
since,  if  plaintiff  was  receiver,  and  had  anthori- 
ty  to  sue,  he  had  capacity  to  sue,  and  In  soch 
event  the  members  of  the  firm  were  nnnecea- 
sary  parties. 

2.  Where  it  apjieared  that  the  record  of 
the  case  referred  to  disclosed  that  plaintiff  was 
not  appointed  receiver,  but  was,  by  consent, 
allowed  to  continue  to  manage  the  affairs  of 
fbe  firm,  aa  he  had  been  doing  before  the  atil^ 
on  account  of-  a  disagreement  between  the 
partners,  the  plaintiff  could  not  maintain  the 
action,  since  ne  was  not  a  receiver,  a  real 
party  in  interest,  or  a  trustee  of  an  express 
trust. 

'6.  The  claim  for  what  Is  justly  due  under 
the  iwlicy  cannot  be  defeated  on  the  ground  of 
fraud  because  the  firm  honestly,  and  by  advice 
of  counsel,  included  in  their  claim  of  loss  a 
qoantity  of  tobacco  not  belonging  to  them. 

4.  Where  the  property  destroyed  was  to- 
bacco, the  measure  of  damages  is  the  cash  value 
diereof  at  the  place  of  its  d^truction. 

6.  Where,  before  suit  brought,  the  firm 
was  sued  in  Virginia,  and  the  insurance  com- 
pany garnished  therein,  and  the  summons  there- 
in was  served  personally  on  the  insurance 
company,  and  hy  publication  on  the  firm,  and 
the  suit  and  service  were  in  accordance  with 
the  laws  of  Virginia,  the  lien  of  the  Virginia 
creditors  will  be  binding  on  the  firm  and  other 
creditors  of  the  firm,  who  have  subsequently 
radeaTored  to  anbject  this  debt  to  the  payment 
of  their  daims  in  eomts  of  North  GaxoUna. 

Appealfromsupnrior  court, BuckiDgbam 
eoDDty;  MgIvbb,  Jvdse. 

Action  by  A.  J.  Boyd,  receiver,  agralnat 
tbe  Royal  losarance  Uompany,  on  a  poli- 
cy of  iDBnraDce.  From  a  Jnrlgiuent  Inr 
plalntifT,  defendant  appeals.  Reversed. 

At  the  time  ot  the  commencement  of 
thla  aetloD,  It  vas,  by  the  pnbllc  laws  of 
tbe  etate  ol  Virginia,  enacted  that  a  non- 
realdent  of  mid  state,  bavlog  estate  or 
debts  owlDK  bliu  within  the  county  or 
corporation  In  which  tbe  writ  Is  sned, 
with  a  defendant  residing  therein,  may 
he  aoed  In  attachment,  and  any  person 
who  may  be  indebted  to  the  said  defend- 
ant may  be  likewise  eaed  and  garnished 
In  the  same  action,  and  be  required  to  pay 
to  tbe  plaintiff  so  maeh  of  what  be  may 
owe  to  tbe  principal  debtors  as  may  be 
necpsaary  to  liquidate  tbe  Indebtedness  of 
the  principal  debtors  to  tbe  pialatllf  in  the 
•aid  suit. 

Geo.  H.  Snow  and  J.  W.  Hinsdale^  for 
appellant.  J.  H.  DIliArd  and  P.  B.  Jobo- 
Mtoa.  tor  appellee. 

BuRWELL,  J.  This  action  was  brought 
to  recover  ot  the  defendant  a  soiu  of 
money  alleged  to  be  dne  from  it  on  ac- 


eonnt  ol  a  policy  ol  Ibsnrance  issoed  on 
June  B,  1887.  to  tbe  Arm  of  H.  Sampson  A 

Co. :  the  property  covered  by  eald  policy 
having  been  destroyed  by  fire  on  Novem- 
ber 7, 1887,  as  alleged  In  the  complaint.  Iq 
the  flrsb  section  of  his  complaint  tbe 
plalntlHsaya  that  he  Is  "receiver  of  H. 
tiarapAon  &  Co.,  composed  of  H.Sampson, 
E.  E.  Richardson,  and  Comelius Sampson, 
late  partners,  doing  bnalneas  as  soch  un- 
der the  name  of  H.  Sampson  &  Co.,  and 
appointed  such  receiver  by  order  of  the 
superior  court  of  Rockingham  county  In 
the  case  of  the  First  National  Bank  ot 
Winston  and  others  against  tbe  said  firm 
ot  H.  Sampson  &  Co.,  with  power  and 
authority  to  receive  and  reduce  Into  pos- 
session, by  demand,  suit,  or  otherwise,  all 
the  assets,  eetate,  and  choses  In  action  ot 
the  said  II.  Sampson  ft  Co."  Neither  tbe 
firm  ofH.Harapson  &  Co.  nor  any  of  Ita 
members  are  parties  to  this  suit.  The  de- 
fendant demurred  to  tbe  complaint,  alleg- 
ing two  grounds:  (1)  That  plaintiff  had 
not  legal  capacity  to  sue;  (2)  that  there 
was  a  defect  of  parties  plalntltf,  "In  the 
omission  of  H.  Sampson,  E.  E.  Rlchardaon, 
and  Comdina  Sampson,  late  partners, 
trading  as  H.Sampson  &  Co."  This  de- 
mnrrer  was  overruled,  and  the  defendants 
excepted,  and  filed  an  unswer,  in  the  first 
section  of  which  It  denied  the  allegation 
of  tbe  first  section  of  the  complaint.  So 
we  ere  met  at  the  outset  by  the  question, 
haa  the  plaintiff  tbe  right  to  maintain 
tills  action  in  bin  own  name,  without  Join- 
ing with  blmself  tbe  firm  of  H,  Sampson 
&  Co.  or  any  member  thereof?  We  think 
there  was  no  error  In  overruling  the  de- 
murrer; for,  if  the  plaintiff  was  receiver 
of  H.  Sampson  &  Ci>,,  with  all  ttie  powers 
alleged  to  belong  to  him  in  the  first  sec- 
tion of  bis  cotup1alnt,-he  had  capacity  to 
sue,  and  H.  Sampson  &  Co.,  In  that  event, 
were  not  uecessary  parties.  Gray  v.  Lew- 
is, 94  N.  C.  896.  Bot  when  the  defendant 
denied  that  the  plaintiff  was  receiver  of 
H.  Sampson  &  Co.,  ivith  tbe  powers  he 
claimed,  it  was  Incumbent  upon  him  to 
prove  his  aothorlty  to  maintain  this  ac- 
tion before  he  could  recover  of  the  defend- 
ant what  might  be  due  under  the  terms  of 
the  policy  of  Inenrance.  We  have  care- 
fully examined  the  record  to  find  ander 
what  authority  he  Is  acting,  and  can  find 
none,  except  the  following !  order : 
"Flrat  National  Bank  of  Winston  and 
others,  plaintiffs,  against  Henry  i^ampson 
ft  Co.  and  others,  defendants.  At  cham- 
bers at  tbe  Gourtbonae  In  Wllkesboro, 
this  lOtb  ot  March,  1888.  In  this  action, 
brought  to  tbe  next  term  of  the  superior 
court  ot  Rockingham  county,  by  consent 
of  the  parties,  It  is  ordered  by  tbe  court 
that  Andrew  J.  Boyd,  attorney  at  law,  of 
Reidsville,  N.  C,  do  collect  any  Insurance 
money  due  to  tbe  firm  ot  H.  Sampson  A 
Co..  as  well  as  all  notes,  accounts,  and 
choses  In  action  due  to  said  firm,  and  also 
that  be  sell  all  property  tielonglng  to  the 
firm,  except  the  real  Critete,  and  that  he 
keep  and  hold  the  entire  proceeds  from 
said  sources  until  the  future  order  ot  the 
court;  and  by  like  consent  It  Is  ordered 
that  the  question  of  the  coutlunauee  ol 
the  temporary  Injunction  and  the  ap* 
pnintment  uf  a  receiver becon tinned,  with- 
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ont  preladic^  to  the  n»zt  term  of  Bock* 
loKham  coart,  which  will  be  In  July  next.  * 
(Approved  by  T.  Roffln,  attorney  for  H. 
Sampnon,  aud  J.  d.  Dlllara,  attorney  for 
E.  E.  Kichardson,  and  alsned  by  Walteb 
Clark,  Jadxe  presIdlnK-)  The  plalatiO 
liimeelt  teetlfled  as  follbwB  lu  regard  tu 
tblfi  matter:  " Qnestion.  Please  atate 
wUetber  or  not  the  parties  cunstltatlng 
the  firm  of  H.  tSampson  ft  Co.  bad  or  bad 
not  cnnstltnted  yon  receiver  of  all  their 
assets  before  you  wvre  appoluted  by  order 
of  courr,  and  to  what  end  you  were  so 
appointed.  (Defendant  asks,  '  Was  the 
appointment  In  wrlUng?'  to  wblcli  wit- 
neas answers,* It  wasnot.'  Thedefcndant 
objects  to  question.)  Answer.  Durini;tb« 
montb  ol  Febraary,— as  I  recoUeet,— 1888, 
the  members  of  tlie  firm  differed  among 
themfelves  as  to  what  applicatloD  sboutd 
be  made  of  the  assets  belouKing  to  the 
firm  as  their  funds  came  in,  and  no  dispo- 
sition was  to  be  made  of  them  without 
the  concurrence  of  ail  the  members.  That 
nrraneement  was  in  force  when  the  action 
in  which  I  was  appointed  receiver  wa^  be- 
gun. Q.  Were  yon  or  not  constituted  by 
tbe  firm,  not  only  to  receive,  but  also  to 
collect,  tbeassets?  A.  I  do  not  remember 
that  anything  was  said  .ibout  my  making 
collecttons. "  This  testimony  was  exclud- 
ed by  the  referee,  and  is  cited  now  only  to 
show  that  be  must  have  cousidered  the 
above  order  ol  Judge  Clakk  as  sufficient 
to  empower  tbe  plalntlR  to  maintain  suits 
lo  hlfl  own  name  for  the  eolleutlon  of  the 
ehoaes  in  action  of  U.  Sampson  &  Co.  We 
do  not  think  that  such  effect  can  properly 
be  given  to  this  order.  By  Its  express 
terms  "the  question  of  the  appointment 
of  a  receiver**  for  the  firm  of  H.  tSampsun 
A  Co.  was  "continued  till  the  next  term 
of  Rockingham  court. *  This  seems  clear- 
ly to  Imply  that  plaintiff  was  not  by  said 
orJer  to  be  vested  with  the  power  of  a 
receiver,  but  rather  that  plaintiff,  who  It 
seems  was  attorney  lor  the  firm,  should 
continue,  by  consent  of  all  the  parties,  to 
manage  the  affairs  of  the  firm;  tbe  mem- 
bers having  disagreed,  and  the  creditors 
being  willing  to  poatpone  their  demand 
for  a  receiver.  We  assume  that  the  mo- 
tion for  a  receiver  was  not  heard  at  the 
next  term  ol  Rockingham  court,  or,  if 
heard,  the  plaintiff  was  not  then  appoint- 
ed, aa  we  find  no  evidence  of  this  in  tbe 
record.  Nor  can  we  bold  that  the  agree- 
ment of  tbe  parties  aet  out  lu  this  order 
(Which  seems  to  bave  been  signed  by  his 
honor  at  their  request,  and  merely  because 
It  provided  tor  a  continuance  of  tbe  mo- 
tion then  pending)  vested  In  tbe  plaintiff 
the  title  to  the  cboses  In  action  of  H. 
Sampson  ft  Co.,  or  constltoted  bim  the 
bolder  thereof  as  "trustee  of  an  express 
trust."  So  It  foUowa  that  the  plaintiff 
cannot  maintain  this  action  in  hlaown 
name,  because  he  Is  not  a  recover  of  B. 
Sampson  ft  Co.,  duly  appointed  and  an- 
thoHied  to  prosecute  suits  In  that  way, 
and  is  not  "the  real  party  in  Interest," 
nor  "  a  trustee  of  an  express  trust. "  Bat- 
tle V.  Davis,  66  N.  C.  252;  Gray  v.  Lewis, 
supra;  Wynnev.  Hrck,92N.C.414;  Abrams 
V.  Coreton,  74  N.  C.  523.  The  members  of 
the  firm  of  H.  Sampson  ft  Co.  seem  to  be 
neeesaary  parUea.  Thn  exception  ol  de- 


fendant (No.  4)  "to  the  finding  of  fact 
that  A,  J.  Boyd  has  been  duly  appointed 
and  la  receiver  of  H.  Sampson  ft  Co.,  aa 
unsupported  by  tbe  evidence,  and  tbe  ret* 
eree  6ught  to  havefound  the  contrary," 
shonld  have  been  sustained. 

One  of  the  defenses  set  up  In  the  answer 
was  that  there  appeared  fraud  in  the 
claim  made  for  loss,  and  false  declaring 
In  support  tberecrf,  In  that  the  firm  of  H. 
Sampson  ft  Cu.'waB  not  the  owner  of  cer- 
tain tobacco  which  was  Included  In  the 
proof  nf  loss.  The  referee  found  that  thla 
tobacco  did  not  belong  to  tbe  Arm,  bot 
tbst  the  claim  for  Ita  loss  was  boncHtly 
made,— not  corruptly  or  fraudulently,  but 
under  advice  of  counsel.  Honest  mistakes 
made  in  proofs  ot  loss  cannot  defeat  tbe 
right  ot  the  insured  to  recovi>r  what  may 
be  Justly  due  blm  under  the  contract  of  In- 
su  ranee. 

The  referee  found  In  regard  to  thfl 
amouotB  "that  there  was  destroyed  by 
fire  120,760  pounds  of  tobacco,  excluding 
tbe  tobacco  In  No.  10— S,81tt  pounds— and 
tbe  unfinished  boxes  of  tobacco,  which 
WKre  also  burned;  that  — 
The  market  value  (without  deduot- 

ing  coat  of  sellliig)  was  |28,722  44 

The  onfini^cd  boxes  (market  value)  300  00 
Tbe  value  of  material  Oicorice,  etc.)       220  99 

929,243  4S 

Dednet  cost  of  selUng,  7%   2.<H7  04 

Cash  market  value  $27J.96  39 

Three  fourths  of  which  (see  three- 
fourths  clause  in  policr)  920,397  30 

Of  which,  if  liable  at  all,  the  de- 
fendant ia  liable  for  25/440   1,158  00" 

We  think  that  tbe  true  measure  of  dam- 
ages under  the  policy  Is  the  cash  market 
value  of  the  destroyed  property  at  tbe 
place  of  its  deetrnctlon.  and  this  la  what 
we  understand  the  referee  to  have  found. 
To  give  the  Insured  the  cash  market  value 
ot  bis  property  Is  not  bestowing  on  blm 
a  "profit  or  advantage  of  any  kind,**  but 
merely  substituting  money  for  property, 
and  thus  carrying  ont  In  good  faith  the 
contraot  of  Indemnity.  The  cost  ot  re- 
production might  be  Important  evidence 
to  eatabllsh  tbe  nlarket  value.  The  ex- 
ception ot  defendant  upon  this  finding 
was  properly  overruled. 

In  relation  to  tbe  suits  In  the  conns  of 
the  state  ot  Virginia,  mentioned  In  tbe  an< 
swer,  the  referee  found  as  follows;  "That 
two  suits  In  chancery  (set  up  as  a  defense 
In  this  action)  were  begun  Inproperconrt 
In  Virginia  against  H.  Sampson  ft  Co, 
and  the  defendant  company  to  attach  In 
the  bands  of  defendant  any  amount  due 
from  It  to  H.  Sampson  ft  Co.,  In  which 
two  suite  the  amounts  claimed  by  tbe 
plaintiffs  therein  to  be  due  from  H.  Samp- 
son ft  Co.  to  them  exceed  the  amount  due 
from  tbe  defendant  to  H.  Sampson  ft  Co.; 
that  tbe  auromons  in  said  chancery  aDite 
was  served  personally  upon  the  defend- 
ant company,  and  by  publication  on  U. 
Sampson  ft  Co.;  tbe  chancery  suits  were 
begun  prior  to  the  institution  ot  this  no- 
tion in  the  proper  court  under  Virginia 
law;"  "that  the  plaintiff,  Boyd,  waa  ap- 

fiolnted  receiver  after  tbecbancery  otaults 
n  Virfi^nla  were  commenced;  that  aald 
anita  are  now  pending;  that  the  law  vi 
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Vtrf^nlato  as  stated  In  tbe  flnt  para- 

fcraph  of  tba  foartb  defense  of  tbe  answer; 
and  that  tbe  other  facts  set  oat  In  the 
toartfa  defense  of  the  answer  are  correctly 
Rtutefl.aud  facts."  In  Wlnfree  T.Bagley, 
1U2  C.  S15.  1»  8.  E.  Bep.  1»8,  tbls  court 
liRld  tbat  a  ebose  In  action  la  property 
vhlcb  may  be  attached.  The  eredltora  of 
M.  Sampson  A  Cu.  wh<i  bave  attached  the 
debt  alleged  to  be  dne  from  tbe  defendant 
company  to  tbat  Arm  In  tbe  coarts  ot  Vlr- 
Kinla.  as  set  oot  In  the  answer,  (the  alle- 
gations of  whfcb  In  this  respect  arefound 
to  be  trne.)  have  acquired  thereby  a  valid 
Ilea  on  the  fund  ar  debt  bere  Id  cuotro- 
Teray.  Embree  y.  Hnnna.  6  Johns,  loi; 
niHsell  T.  Briftfi^,  9Maa8.  462;  Berry  v.  Da- 
vis, n  Tex.  191,  13  S.  W.  Rep.  978:  Rail- 
way Co.  V.  Thompson.  31  Kan.  180. 1  Pac. 
Itep.  The  lien  on  the  debts  dne  from 

the  defendant  company  to  H.  Sampson  A 
Co.,  thus  acquired,  is  Talid  aicalnBt  said 
firm  and  aftalnst  other  creditors  of  the 
firm  who  bavH  endeavored  to  subject  this 
debt  to  their  claims  In  the  coarts  ot  this 
state  enbseqaently  to  tbe  date  of  tbls  lien. 
An  those  salts  are  still  ponding  In  the 
courts  of  Virginia,  and  It  may  be  that  tbe 
defendant  company  will  not  be  required 
to  pay  to  those  attachlpe  creditors  what 
It  owes  H.  Sampson  &  Co..  or  may  not  be 
required  to  pay  the  entire  amount  In 
ttaosu  actions,  we  need  to  say  now  only 
thai.  In  any  Judgment  tbat  may  be  ren- 
dered agalnat  the  defendant  company  In 
this  canse,  proTlalon  should  be  made  to 
protect  tt  from  having  to  pay  Its  liability. 
If  there  is  any,  t  wlce,— once  under  the  ]ndg- 
ment  of  a  court  nf  this  state,  and  again 
under  a  Jndgment  of  a  court  of  Virginia. 
Tbe  exception  of  the  defendant  tu  tbe 
ruling  upon  the  question  Involved  In  tbe 
above  finding  should  have  been  eustulned. 
We  find  no  error  In  the  rulings  In  the  other 
exceptions,  wblcb  were  not  pressed  bere. 
^be  canae  la  remanded.  Error. 


(Ul  N.  C.  269) 

BEAM  et  sL  T.  BRIDGES  et  al. 
(Supreme  Court  of  North  Carolina.    Dec  13, 
189a.) 

JcDamar— Amixdmbst  at  Bobsbqubxt  Tbrh  — 

A  complafot  alleged  title  to  dx  BeTeothB 
of  a  cert&ln  tract  of  land  In  dispate,  and  admit- 
ted title  in  defendants  to  one  seventh.  The  Is- 
sue waa  whether  the  deed  eouTeying  the  six 
■erenths  to  plaintiffs'  grantor  wu  executed  br 
mistake,  ajid  the  jury  gave  a  verdict  of  "No. 
On  that  verdict  indgment  was  entered,  declar- 
ing that  plainti^  owned  all  the  tract  In  ques- 
tfon.  ffod,  that  a  motion  to  amend  tbe  fadg- 
meDt  coTdd  be  granted  at  a  subsequent  term, 
and  hy  a  different  judge,  on  Its  being  made  to 
appear  that  the  record,  through  inadvertence, 
does  not  truly  express  the  ruliDgB  and  Judgment 
of  the  fcvmer  jnoge,  but  that  he  meant  to  ad- 
indge  that  plalntixia  owned  what  they  claimed, 
L  e.,  six  seveirths  of  the  tract,  but  by  some  cler- 
ical error  he  was  made  to  say  they  owned  tbe 
entire  tract. 

Appeal  from  superior  court,  Rutherford 
cooDty ;  J.  G.  Btmuh.  Judge. 

Action  by  D.  Beam  and  otbera  agalnat 
Wiley  Brtdgea  and  others.  Jodgment  waa 
entered  In  favor  of  plaintiffs,  wblcb  defend- 
matm  move  to  amend.  From  an  order  de- 


nying the  motion,  ddendants  appeal.  Ba- 

veraed. 

J. /I.  Forjic^t  for  appdlanta.  M.H,Jua' 
tlcOf  for  appellees. 

BuBWBLL,  J.  Tbla  canae  waa  before  tbe 
coart  at  February  term.  (108  N.  C. 
276,  18  S.  E.  Bep.  112.)  upon  au  appeal  by 
tbe  plaintiffs  from  a  Judgment  rendered  by 
his  honor,  Bkuwn,  J.,  at  fall  term,  1890, 
of  the  anperlor  court  of  Rutherford  coun- 
ty, upon  the  verdict  of  tbe  fury  upon  tssuea 
submitted  to  them  by  consent  ot  tbe  par- 
ties, as  appeara  from  an  Inspection  of  tbe 
record  of  that  appeal.  Tbe  case  was 
heard  here,  and  tbejudgmeut  waa  affirmed. 
Before  tbe  spring  term,  1892,  of  tbe  supe- 
rior court  of  Butberford  county,  tbe  de- 
fendants notified  tbe  plaintirfs  that  at 
tbat  term  a  motion  would  be  made  ** to 
correct  tlie  Judgment  rendered  against 
tbe  defendants  at  fall  ter*n,  18W;' said 
Judgment  being  that  one  from  wblcb 
plaintiffs  had  appealed,  and  wblcb  bad 
been  affirmed  by  this  court,  as  above 
stated.  It  appeara  from  tbe  transcript 
aent  up  that  the  motion  really  made  be- 
fore his  honor,  Bvnum,  J.,  was  "to  set 
aside  tbe  verdict  of  the  Jury,  and  to 
amend  the  Jadginent."  The  motion  waa 
overruled,  and  It  was  "adjudged  that  the 
decision  and  Judgment  of  tbe  supreme 
court,  filed  In  tbls  action,  Is  tbe  Judgment 
of  this  court."  From  this  Judgment,  and 
from  tbe  refusal  of  his  honor  to  grant  the 
motion  above  set  out,  the  defendants  ap- 
pealed. 

It  appears  from  tbe  pleadings  that  a 
part  of  tbe  controversy  between  the  par- 
ties related  to  a  tract  of  laud  ol  160  acres, 
of  which,  aa  tbe  complaint  alleged,  the 
plaintiffs  owned  six  sevenths,  and  the 
defendants  owned  one  seventh.  The  an- 
swer denied  that  the  plaintiffs  owned  any 
part  of  this  tract,  and  .averred  that  the 
deed  to  plaintiffs*  ancestor,  under  which 
tbey  claimed  six  sevenths  thereof,  was 
made  to  bim  by  mistake,  and  that  it  was 
tbe  Intention  ot  tbe  grantor  to  convey, 
not  to  platntltfa'  ancestor,  John  Beam, ' 
bnt  to  Fllaabeth  Beam,  anderwhom  the 
defendants  claim,  and  who.  as  tbe  com- 
plaint allegeil,  owned  one  aeventb  by  In- 
heritance, at  tbo  date  of  tbe  deed  tu  .John 
Beam.  The  Issue  relating  to  this  part  of 
the  controversy,  which  was  agreed  to  by 
the  parties,  waa  as  follows:  "Was  the 
deed  from  Jamca  Bridgea  and  wife  and 
others,  tbe  belrs  of  James  Bridges,  dated 
Septemberl6,1844,coverlng  and  describing 
the  8ec<md  150-acre  tract  described  in  tbe 
complaint,  made  to  John  Beam  by  mis- 
take, as  alleged  In  tbe  answer?*  To  this 
Issue  the  Jury  answered,  "No;"  and  yet, 
upon  tbeae  pleadlnga  and  tbla  verdict,  the 
court  appear  to  have  adjudged  that  tbe 
plaintiffs  owned  all  of  tbla  tract  of  land; 
and.  If  tbe  Jndgment  stands  as  It  Is,  tbe 
defendante,  aa  it  appeara,  will  loae  tbe  un- 
divided one-seventh  part  thereof,  which, 
aa  plaintiffs  seem  to  admit,  belongs  to 
tbem.  We  think  tbat  bla  honor  had 
power  tomaketbe record exprees  truly  tbe 
ruling  of  the  court,  and  the  action  taken 
In  tbe  canae,  and  to  hear  evidence  for  tbe 
pnrpoae  of  aaeertalning  tbe  facta,  and  If 
foUy  aatiafled  that  the  rnllnga  of  the  top. 
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raer  Jadge  were  not  cori'ectly  put  In  writ- 
fog,  aad  tbat  the  cecord  dora  not  truly 
expreaa  hie  ludgment,  on  acconnt  of  Home 
iDadrertencQ,— thiit  he  meant  to  adjudge 
that  the  platntIRa  owned  what  they 
claimed,  to  wtt.  els  sevenths  of  the  tract, 
and  that'  by  aome  clerical  error  he  was 
made  to  say  tbat  plalntlllB  own  ttaa  entire 
tract,— hie  honor  bad  power  to  ko  amend 
the  judgment  of  fall  term,  ISSH),  as  to  make 
It  speak  the  truth.  Brooks  t.  Stephens, 
100  N.  C.  297,  6  H.  E.  Rep.  81,  and  canes 
there  cited.  We  think,  therefore,  that 
there  was  error  In  holding  that  the  mat- 
ter was  res  atijudleata;  and  we  remand 
the  cause  that  the  record  may  be  so 
ami^nded  as  to  make  tt  truly  eiprera  the 
Judgment  of  the  court  at  fall  term,  1890.  It, 
upon  Investigation,  It  Is  {oond  that  there 
was  a  mistake  made  In  pattlngthnt  Jadg* 
ment  Into  writing  and  oo  record.  Error. 


(lU  N.  C  71» 

8TATB  T.  TOSBITBO. 
(Supreme  Court  of  North  OaroUna.    Dec.  18, 

Laboskt— Entering  ox  LA.trD. 
A  conviction  for  eoterloK  on  land  and 
carrying  away  money,  cannot  be  had  on  an 
Indictment  drawn  under  Oode,  f  1070,  provid- 
Init  a  penalty  for  any  person  who  enters  upon 
the  lands  of  another  and  carries  off  any  wood 
or  other  kind  of  property  whatBOever,  growing 
or  being  thereon;  money  not  being  contemplat- 
ed by  tma  section. 

Appeal  from  aoperlor  courts  Oaaton  eoan- 
ty;  J.  V.  Ghates,  Judge. 

Ann  Vosburg  was  convicted  of  a  misda- 
nipanor.  Froma  judgmentdenylng  a  mo- 
tion In  arrest  of  Judgment,  defendant  ap- 
peals. Arrested. 

The  first  count  of  tbe  bill  o(  Indictment 
Is  as  follows:  "The  jurors,"  etc.,  "present 
tbat  Ann  Vosburg,"  etc.,  "  with  force  and 
arma,  at  and  Id  said  connty,  unlawfally 
and  wllltally  did  enter  upon  tbe  lands  ot 
one  R.  V.  Cannon,  she*  the  said  Ann  Vos- 
burg, not  being  then  and  there  the  owner 
or  boDH  fide  claimant  of  aald  lands,  and 
then  and  there,  feloniously,  unlawfully, 
and  willfully,  with  a  felonious  Intent,  did 
carry  oft  one  hundred  dollars  of  money,  of 
the  value  of  one  hundred  dollars,  of  the 
goods  and  chattels  ot  the  said  R.  V.  Can- 
non, said  money  being  then  and  there  on 
said  lands,  contrary  to  the  form  of  tbe 
statute."  eto.  The  second  count  was  tor 
larceny  at  common  law.  There  was  a 
Terdlct  ot  not  guilty  of  larceny,  and  not 
guilty  ot  the  felony  charged  in  tbe  first 
count,  but  guilty  of  a  misdemeanor  onder 
tbe  first  count.  The  detendaot  moT«l  In 
arrest  of  Judgment  tor  that  (1)  tbe  bill  of 
Indictment  was  drawn  under  section  1070 
ot  the  Code,  for  the  taking  of  money, 
whereas  the  taking  of  money  was  not  con- 
templated by  thlssectlon;  (2)  BectlonHl070 
and  1120  of  tbe  Code  are,  taken  together, 
the  old  act  ot  1866.  e.  60,  and  tbe  state 
must  charge  In  the  bill  of  Indictment,  and 
prove,  tbat  tbe  defendant  bad  been,  before 
tbe  taking,  forbidden  to  enter  the  lands. 

Q.  F,  Baaoa,tor  appellaut.  Tbe  Attor- 
ney Oeaerult  for  tbe  Stale. 


MaoRav,  J.  Bection  1070  of  tbe  Code, 
under  which  tbe  bill  of  indictment  Is 
framed, la  In  these  words:  "If  any  person, 
not  being  tbe  present  owner  or  bona  Sde 
claimant  thereof,  shall  willfully  and  un- 
lawfully enter  upon  the  lands  of  another, 
and  carry  off.  or  be  cmgaged  In  carrying 
off.  any  wood  or  otber  kind  of  property 
wbatsoerer.  growing  or  being  thereon, 
the  same  being  the  property  ot  the  owner 
of  the  premises,  or  ander  his  control,  keep- 
ing, or  care,  such  person  shall,  If  the  act  be 
done  with  felonious  Intent,  be  guilty  of 
larceny,  and  panlabed  as  tor  tbat  oftense, 
and.  It  not  done  with  ancb  Intent,  ahall  be 
guilty  of  a  misdemeanor."  There  was  a 
verdict  of  not  guilty  of  larceny,  and  this 
disposes  of  the  second  count  of  the  hill. 
Themotion  in  arrest  ofjudgtiteutfs  directed 
to  the  first  count,  upon  ^^Jl]ch  the  defend- 
ant was  found  guilty  of  a  ulsdemeauur, 
and  not  guilty  of  the  felony  charged  there- 
in. 

The  first  ground  upon  wtalcb  tbe  motion 
in  arrest  Is  based  is:  **Tbe  bill  of  Indict- 
ment was  drawn  nnder  section  1070  of  tbe 
Code,  for  the  taking  of  money,  whereas 
tbe  taking  of  money  was  not  contemplat- 
ed by  this  section.*^  This  statatels  part 
of  the  act  of  lWi8,  c.  60.  entitled  "An  apt  to 
prevent  willful  trespasses  au  land,  and 
stealing  any  kind  of  property  tberefrom.** 
It  was  originally  Inserted  In  the  middle  of 
said  act,  which  Is  now  section  1120  of  the 
Code,  the  caption  of  wlilch  is,  "Trespass 
on  Land  without  a  License,  After  Beiug 
Forbidden,  a  MlBdemeaDor."  It  was 
properly  placed  us  an  independent  section 
(1070)  in  the  Code.  We  refer  to  the  cap- 
tions ot  tbese  acts,  not  as  parts  of  the 
acts,  but  as  proper  to  be  considered  in 
reaching  the  true  intent  and  meaning  ot 
the  statute,  where  the  same  is  not  clear 
and  certain.  Ko  latitude  of  construction 
is  permitted  in  tbe  Interpretation  of  a 
penal  statute.  It  must  be  construed 
strictly  "to  carry  out  the  obvious inten- 
tiou  of  the  legislature,  and  becooflned  to 
that."  The  obvlons  Intent  ot  the  act  waa 
to  prevent  tbe  willful  and  unlawful  entry 
upon  land  of  another,  and  the  takloff 
and  carrylngaway  of  such  articles  as  were 
not  at  common  law,  or  by  previous  stat- 
ute, tbe  subject  of  larceny.  Tbeactot  1811 
(section  1009  of  the  Code)  had  made  tbe 
stealing  ot  growing  crops  and  vegetables, 
or  other  products  cultivated  for  food  or 
market.larceny.  There  were  other  tblnfj^a 
which  were  attached  to  the  land, as  wood 
ingrowing  trees,  plants,  shrubs,  ami  flow- 
ers, growing;  minerals  and  metals,  fences 
and  othererections,  not  growing,  but  being 
on  the  land,  and.  in  contemplation  of  tbe 
common  law.  part  of  the  land,  and  autanb- 
JectB  of  larceny.  Tbegeneral  rnle  In  tbe  In- 
terpretation of  statutes  la  that"  when  there 
are  general  words  following  particular 
and  specific  words  the  former  must  be 
confined  to  things  of  the  same  kind." 
Sutb.  St.  Const.  S  368.  When  particular 
wordsot  astatute  arefollowed  by  general, 
as,  If  after  tbe  enumeraUon  ot  classes  of 
persons  or  things.  It  Is  added,  "and  all 
others,  "the  general  words  are  restricted 
in  meaning  to  objects  of  like  kind  wltb 
those  specified.  To  apply  tbe  rule  to  oar 
present  inquiry:    While  tbe  words,  "cur 
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otfaer  kind  nf  property  whatsoever."  are 
very  wide  In  their  scope,  the  Interpreta- 
tloD  of  a  criminal  etatate  requires  us  to 
refitrlct  their  meaning  to  property  of  like 
character  with  that  mentioned  by  name, 
the  character  being  that  ot  chattels  real, 
connected  In  sonie  way  with  the  land,  or 
which  once  had  been  so  connected  and 
were  now  severed  therefrom;  bat  by  no 
rule  of  coDstruction  coaid  money  be  con- 
sidered to  be  included  in  tjif? R^i^^ral  words 
of  the  Btatutfl.  It  follows,  then,  that  the 
Judgment  must  be  arreBted.and  we  are  re- 
lieved fruna  the  necessity  of  conBlderlng  the 
other  exceptions. 

It  may  be  as  well  to  eay  that  the  In- 
struction asked  and  refused,  assuming 
some  assent  of  the  wife  of  the  pronecutor 
to  the  taking,  was  nut  warrnnted  by  the 
evidence,  as  reported  la  the  case  ou  ap- 
peal, and  that,  while  there  was  no  evi- 
dence of  an  onlawful  and  willful  entry,  the 
defendant  seems  not  to  have  asked  any  In- 
struction to  the  Jury  upon  that  point,  and 
nut  to  have  mentioned  It  until  after  ver- 
dict of  guilty.  Judgment  arreated. 


(lU  N.  C.  463) 

ATIjANTIO  EXP.  CO.  V.  WILMINGTON  & 

W.  B.  CO.  et  aL 
(Suj^reme  Ooatt  of  North  Carolina.   Dee.  13, 

VSQ2.) 

CoxsTtTTrrioxu,  Law  — EsTABLissHkiiT  or  Rail- 
road COMUISSION — DiaCRIUINATlon  IK  PRBIGBT 
RatKB— ESFORCBMBNT  OF  PB  SALT  I— PETITION— 

Fracticb — Pbitilkobb  to  ExPKEsa  Cohfahibb. 

1.  Acts  USUI,  o.  tSO.  establisbing  a  railroad 
comm'>S8icD,  and  iovestlDe  the  same  with  aa- 
thority  to  make  reasonable  regulations  for  the 
preveutioQ  of  exoesstve  charges' and  aajust  dis- 
aimi  nations  by  railroad  companies.  Is  coostitu- 
tiooal,  since  the  act  does  not  confer  on  the  com- 
mission power  to  pass  a  law,  bnt  power  to  moke 
regulations  reviewable  by  the  court  to  carry 
into  effect  a  law  already  passed. 

S.  Acts  1S9L,  0.  S20,  |  4,  provides  that  all  un- 
just discriminations  and  preferences  by  railroad 
companies  shall  be  unlawful.  Section  6  pro- 
'Wdes  that  the  railroad  commission  shall  make 
rules  for  preventing  such  discriminations  and 
preferences.  Section  10  provides  that  if  any 
railroad  company  shall  violate  such  regulations, 
and  if,  after  doe  notice,  full  recompense  for  the 
wronff  done  shall  not  be  made  within  SO  days, 
such  company  shall  incur  a  penalty  to  be  fixed 

S-  the  court;  the  action  to  he  In  the  name  of 
e  atate,  and  be  instituted  by  the  commission- 
ers tliroagh  the  attorney  |^neral  or  district  so- 
licitor. Bdd,  that  violations  of  sectiOD  4  are 
not  to  he  prosecuted  by  indictment,  but  deter- 
mined by  the  commission. 

3.  Where  the  law  establishing  a  railroad 
commission  provides  for  the  service  of  notices, 
the  attendance  of  witnesses,  the  punishment  of 
contempts,  the  rules  of  evidence,  and  appeals 
from  decisions,  a  claim  properly  presented  Is 
not  to  be  denied  because  the  particular  form  of 
the  oamplaint;  or  tiie  manner  in  which  the  pro- 
ceeding IS  to  be  entitled,  or  some  other  immate- 
rial matter  of  detail,  u  not  particularly  pre- 
scribed, since  the  commission  nas  the  inherent 
power  of  every  court  of  record  to  make  rules 
necessary  to  the  exercise  of  the  powers  con- 
ferred upon  it 

4.  Acta  1891,  a  820,  S  4,  provides  that  it 
shall  be  unlawful  for  any  common  carrier  to 
give  any  unreasonable  preference  to  any  partic- 
ular person,  company,  or  locality,  or  any  partic- 
ular description  of  traffic,  or  to  subject  any 
person,  company,  or  locality,  or  any  particular 
description  of  traffic,  to  any  undue  disadvan- 


tage. EM,  that  this  section  does  not  change 
or  enlarge  the  duty  imposed  on  railroad  com- 
panies by  the  common  law,  under  which  they 
ore  not  obliged,  because  they  furnish  facilities 
to  one  express  company,  to  fnralsh  other  ex- 
press compames  with  facilities  for  doing  an  ex- 
press business  on  their  roads,  the  same  in  all 
respects  as  they  provide  for  themselves  or  af- 
ford to  any  particular  express  company,  where 
such  railroad  companies  have  never  held  them- 
selves out  as  common  carriers  of  express  com- 
panies. 

S.  Rule  8,  "Regulations  Concerning  Freight 
Bates,"  provides  that  no  railroad  company  shall, 
by  reason  of  any  contract  with  auy  express  or 
other  company,  refuse  to  act  as  a  common  car- 
rier to  transport  any  article  proper  for  tran»- 
portation  by  the  train  for  wtuch  it  is  offered. 
Hdd,  that  this  rule  does  not  require  railroad 
companies  to  furnish  an  express  company  with 
facilities  for  carrying  on  its  business  on  thdr 
roads,  but  simply  requires  them  to  transport  «r> 
tides  tendered  by  an  express  company. 

Appeal  from  superior  court,  Wake  coun- 
ty ;"H.  G.  Connor,  Judge. 

Action  by  the  Atlantic  Express  Com- 
pany against  the  Wilmington  &  Weldon 
and  the  Richmond  &  Danville  Railroad 
Companies  for  reluslug  to  afford  plaintiff 
proper  facilities  tor  carrying  on  Its  busi- 
ness. From  a  Judgment  dismissing  the 
complaint,  plaintiff  appeals.  Affirmed. 

W.  W.  Clark  and  O.  H.  Guion,  tor  appel- 
lant. A.  \V.  Baywood  and  F.  H.  Busbee, 
for  appellees. 

8BEPHKRI),  C.  J.  Although  we  are  of 
the  opinion,  for  the  reasons  hereinafter 
stated,  that  the  particular  relief  asked  tor 
In  this  proceeding  Is  not  authorised  by  the 
provisions  of  what  Is  known  as  the  "Rail- 
road Commission  Act,**  still  we  do  not  feel 
at  liberty  to  Ignore  the  Important  ques* 
tlon  of  Jurisdiction  suggested  In  the  an- 
swers ot  the  defendants  and  the  argu- 
ments of  counsel.  The  question  is  a  seri- 
ous one,  and  Involves  In  a  great  measure 
the  efficiency  of  tba  legislation  designed  for 
the  "supervision"  of  rallroajd  companies 
and  other  common  carriers  In  respect  to 
the  fixing  of  reasonable  freight  and  pas- 
Sanger  tariffs,  the  prevention  of  unjust  dfs- 
crlmlnatlonsand  preferences, and  theregu- 
latlon  ot  other  matters  pertaining  to 
transportation  witbin  the  state,  in  which 
the  public  Is  deeply  Interested.  That  the 
legislature  bas  the  antburlty  to  provide 
reasonable  rulea  and  regulations  for  the 
eDectuatlng  of  such  purposes  Is  too  well 
nettled  to  admit  of  discussion,  (Durham 
&  N.  R.  Co.  V.  Richmond  &  D.  R,  Co.,  104 
N.  C.  673,  10  S.  E.  Rep.  664;  Railroad  Co. 
V.  Iowa,  94 U.S.  155;  Railroad  Co.  v.  Rich- 
mond, 19  Wall.  B84 ;)  and  It  Is  equally  well 
settled  that,  lu  delegating  such  authority 
to  a  commission,  it  does  not  traaaeend  Its 
constitutional  powers,  (Htone  v.  Trust 
Co.,  116  U.  S.  307.  6  Sup.  Ct.  Rep.  834,  388, 
1191;  19  Amer.  &  Eng.  Enc.  Law,  686,  and 
the  nnmeroQS  authorities  cited  In  the 
notes.)  "The difference  between  the  power 
to  paaa  a  law  and  the  power  to  adopt 
mlea  and  regnlatlona  to  carry  Into  effect 
A  law  already  passed  Is  apparent  and 
great;  and  this  we  understand  to  be  the 
distinction  recognized  strikingly  by  all  the 
courts  as  the  true  rule  In  determining 
whether  or  not, In  such  cases,  a  legislative 
power  Is  granted.   Tbe  farmer  would  be 
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DDCouBtltational,  whilst  the  lutter  wonld 
not."  Ballroad.  etc., Co.  v. Smith, U  Amer. 
&  Eng.  R.  Cas.  885.  A  rareful  scrutiny  of 
the  act  ol  aaeenibly  coDstltutlnfE  a  "rail- 
road commlsBioD**  (Acta  1881.  c.  820)  fails 
to  diBcloBO  a  parpoae  to  confer  upon  that 
body  anything  la  the  natore  of  legislative 
power.  The  act,  arauni;  other  things,  de- 
noancea  ezcusaive  charges,  unjust  dliicrtnil- 
nations  and  prelerencee,  as  unlawful,  and 
Invests  the  commission  with  aathorlty  to 
"make  sach  Just  and  reasonable  rules  and 
regulations  as  maybe  necesaary  for  pi  e- 
veutlng"  the  same;  the  reasonableness 
and  legality  of  such  rales  and  regulations 
being  reviewable  by  the  courts.  This 
power,  as  we  have  Just  seen,  may  be  dele- 
ffated  to  a  commission,  and  any  objection 
on  that  ground  Is  therefore  untenable. 

It  Is  iDslsted,  however, that  the  commis- 
sion has  no  Jurisdiction  to  entertain  and 
pass  upon  complaints  made  In  respect  to 
the  violation  of  the  provisions  of  section 
4,  and  perhaps  other  sections,  of  the  suld 
act.  That  section  declares  that  all  unjust 
discriminations  and  preferences  shall  be 
nnlawfjl,  and  It  Is  urged  that  the  only 
remedy  provided  against  Its  Infraction  Is 
by  Indictment,  tu  be  prosecuted  In  a  court 
of  competent  Jnrlsdlctlon.  It  Is  very  plain 
to  DB  that  the  contention  Is  without 
fonndatlon,  as  In  section  5  the  authority 
of  the  commission  to  make  rules  and  regu- 
lations for  the  prevention  of  these  very 
acts  Is  expressly  conferred.  The  subjects 
embraced  In  section  4  are  perhaps  the 
most  Important  that  are  confided  to  the 
regulation  of  the  commission;  and,  with- 
ODt  reference  to  the  plain  language  of  the 
act,  it  Is  hardly  to  be  supposed  that  the 
legislature  Intended  to  Insert  therein  a 
merely  penal  provision,  entirely  Independ- 
ent of  and  unconnected  with  the  dutlei)  im- 
posed upon  that  body.  Neither  is  tliere 
any  force  in  the  argument  that  the  legis- 
lature cannot  confer  Judicial  powers  upon 
the  commission,  as  the  coos titntlon  (arti- 
cle4,  §3)  expressly  authorizes  the  estahllsh- 
roentof  surb  courts  inferior  to  the  supreme 
court  as  the  legislature  may  deem  proper; 
and  It  Is  tu  be  ubsirved  that  the  comitils- 
slou  has  been  "created  and  constituted  a 
court  of  record,"  with  nil  the  "powers  and 
Jurisdiction  of  a  court  of  general  Jurisdic- 
tion as  to  all  subjects  embraced  In  the  act 
vreatlas"  the  same.  Acta  1891.  c.  498. 
Whether  H  court  bavlnx  no  power  to  en- 
force Its  Judgments  fnlfllls  the  definition  of 
a  conrt  of  record  and  of  general  Jurisdic- 
tion is  unnecessary  to  be  considered.  It  Is 
sufficient  to  say  that  the  legislature  has 
the  authority  to  establish  courts  inferior 
to  the  supreme  court,  and  to  "allot  and 
distribute  Its  Jurisdiction  "as  It  may  deem 
proper."  Const,  art.  4,  §  12.  The  ques- 
tion, then.  Is  simply  whether  the  power  to 
bear  and  determine  complaints  of  this 
character  has  been  c<inferred,  and  this  Is 
easily  solved  by  a  perusal  of  section  10  of 
the  said  act,  which  Is  as  follows:  "That 
it  any  railroad  company  doing  bnalnesa  In 
this  state,  by  Its  agent  or  employes,  shall 
be  guilty  of  a  violation  of  the  rules  and 
regolations  provided  and  prescribed  by 
said  commissioners,  and  If,  after  dne  no- 
tice of  such  violation,  given  to  the  prin- 
cipal officer  thereof,   •  •  •  ample  and 


full  recompense  for  the  wrong  or  injury 
done  thereby  to  any  person  or  corpora- 
tion, as  may  be  directed  by  said  commis- 
sioners, shall  not  be  made  within  thirty 
days  from  the  time  of  such  notice,  sucb 
company  shall  Incur  a  penalty  for  each 
offense  of  not  less  than  fifty  dollars  nor 
more  than  five  thousand  dollnm,  to  b« 
fixed  by  the  Judge  of  the  court  in  which 
such  action  Khali  be  tried.  An  action  for 
the  recovery  of  such  penalties  shall  lie  In 
any  county  of  the  state  where  such  viola- 
tion has  occurred  or  wrong  has  been  per- 
petrated, and  afaall  be  iu  the  name  of  tbo 
state  of  North  Carolina.  The  commtsalon- 
ers  shall  institute  such  action  through  the 
attorney  general  orsolicltorof  the  Judicial 
district  In  which  the  violation  has  oc- 
curred," etc.  It  must  be  noted  that  the 
present  proceeding  la  not  an  action  Insti- 
tuted by  the  commissioners  for  the  enforce- 
ment of  penalties ;  nor  Is  It,  as  suggested, 
an  ordinary  civil  action  for  the  recnvery 
of  damages,  as  Is  provided  in  section  11  of 
the  act.  It  Is  brought  for  the  purpose  of 
seeking  "ample  and  full  recompense"  for 
the  alleged  "  wrong  and  injury". done  the 
complainant.  The  act  looks  beyond  the 
mere  Infliction  of  a  penalty  for  the  viola- 
tion of  a  rale  or  regrulattoa,  and  evidently 
provides  for  specific  redress  in  the  prem- 
ises. This  redress  Is  to  be  "directed  by 
said  commlRStnners"  upon  due  notice  to 
the  party  complained  of;  and  It  is  difficult 
to  understand  how  the  proper  mesRure  of 
relief  can  be  ai^certained  except  by  the  ex- 
amination of  testimony.  The  necessary 
conclusion,  therefore,  must  be  that  the 
commlssluu  has  the  authority  to  hear  and 
determine  all  matters  that  are  embraced 
within  that  part  of  the  said  section  to 
which  we  have  referred. 

No  summons  was  Isaned  In  the  present 
pruceedin;;,  as  In  civil  actions,  but,  upon  a 
complaint  being  filed,  the  defendants  w^ere 
notified  to  "satisfy  the  complaint  or  an- 
swer the  same"  within  30  daye.  After 
hearing  the  testimony,  the  commission 
declared,  In  effect,  that  the  rule. and  reRu- 
latton  made  pursuant  to  the  Jaw  had  been 
violated,  and  that  "ample  and  luil  recom- 
penst>"  should  be  made  by  providing  the 
complainant  with  the  facilities  mentioned 
In  the  order.  It  Is  inslsted.that.as  no  pro- 
cedure la  provided,  the  commission  has  no 
authority  to  make  an  order  of  this  char- 
acter. It  Is  true  that  no  particular  rules 
of  practice  are  presrribed ;  but  the  power 
to  hear  and  determine,  upon  notice,  la,  as 
WB  have  seen,  exprtsaly  given,  and  all  nec- 
essary means  are  provided  for  the  con- 
ducting of  any  Inquiry  which  it  la  the 
duty  of  the  commission  to  make.  Provi- 
sion Is  made  for  the  service  of  notices,  the 
attendance  of  witnesses,  and  the  punish- 
ment of  contempts;  end  the  mtes  of  evi- 
dence are  declared  to  be  the  same  as  In 
civil  actions.  It  Is  also  provided  that 
there  may  be  an  appeal,  "as  In  other  cases 
of  appeal,"  from  "all  decisions  or  deter- 
minations arising  under  the  operation  or 
enforcement"  nf  the  act.  We  cannot  hold 
that,  with  all  of  these  facilities  provided 
by  law,  a  powerexpressiy granted  to  hear 
and  determine  is  to  be  denied  because  the 
partlcniar  form  of  the  complaint,  or  the 
manner  In  which  the  proceeding  la  to  be 
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entitled,  or  some  otb^r  Immaterial  matter 
of  detail.  Is  not  particalarly  preaerlbed. 
BeaMeB,  saeb  detalla  may  well  beaappUed 
by  the  commlRBton  ander  tbe  Inherent 
power  of  every  court  of  record  to  make 
sncb  rnleB.  not  inconiilBteDt  with  the  law, 
ae  are  .necessary  to  tbe  exercise  of  the 
poweK  conferred  upon  them.  4  Amer.  & 
Eiig.  Ene.  Law,  460,  and  the  cases  cited. 
It  mast  be  admitted,  however,  that  In 
many  respects  the  act  Is  elni^alarly  ob- 
eenre  and  contused.  It  beam  the  iroprem 
ol  hasty  legislation,  and  seems  to  be  com- 
posed of  parts  of  other  acts  of  a  similar 
character,  united  with  but  liltla  regard  to 
order  or  perspicalty.  Its  amendment,  In 
many  partlcnlars,  may  well  be  considered 
by  tbe  lawmakers.  Among  Its  delects 
we  find  the  strange  omission  of  anypro- 
TlaloD  In  section  10  as  to  the  effect  to  be 
giTen  to  the  determination  of  the  commis- 
sioners Id  an  action  brought  in  the  superi- 
or conrt  tor  tbe  enforcement  of  the  penal- 
ties prescribed.  Whether,  In  tbe  absence 
of  an  appeal,  such  a  determination  Is  cod- 
clDslve^  or  whether  It  simply  amounts  to 
a  prima  Aieie  case,  are  questions  left  In 
Tery  great  doubt.  This,  bowever,  can- 
not affect  the  right  to  hear  and  determine 
what  recompense  shall  be  made  to  an  in- 
jured party.  The  power  1h  expressly  con- 
ferred, and  It  Is  the  duty  of  the  commis- 
sion. In  all  proper  cases,  to  exercise  It. 
The  effect  of  sucta  a 'determination,  when 
broogbt  before  the  conrts,  Is  quite  an- 
other tiling.  We  are  therefore  of  ttae  opin- 
ion that  tbe  commission  has  ample  au- 
thority to  entertain  and  pass  npon  com- 
plaints  for  a  violation  of  any  rule  or  reg- 
nlatiun  respecting  the  matters  emJtfraced 
within  section  4  of  the  said  act. 

Having  disposed  of  tbe  question  of]nr<s- 
dlctlon,  we  will  now  Inquire  whether  tbe 
present  complainant  Is  entitled  to  tbepar- 
tlcnlar  relief  which  it  seeksln  this  proceed- 
ing. Itmnst  be  borne  In  mind, ineonslder- 
iDg  this  case,  that  there  la  no  complaint 
that  the  demands  of  the  public— that  is, 
tbe  demands  of  persons  who  desire  to  ship 
express  freight— are  notfnlly  met  and  sup- 
piled.  Tbe  controversy  is  solely  between 
tbe  respective  corporations,  and  the  real 
question  Is  not  whether  the  defendant 
railroad  companies  are  authorized  to  do 
an  express  business  for  tbemselveB,  nor 
whether  they  must  carry  express  matter 
for  tbe  public  on  their  passenger  trains,  In 
tbe  immediate  charge  of  some  person  spe- 
cially appointed  for  that  purpose,  nor 
whether  they  shall  carry  express  freight 
for  tbe  complainant  company  as  they 
carry  like  freight  tor  the  general  public, 
bat  whether  It  is  their  duty  to  furnish  the 
complainant  with  facilities  fordoing  au  ex- 
press business  upon  their  roads,  the  same 
in  all  respects  as  those  they  provide  for 
ttaemselves  or  afford  to  any  other  express 
company.  That  tbla  la  a  proper  state- 
ment of  the  question  la  apparent  from  the 
application  of  the  complainant  and  the 
findings  of  the  commission.  It  distinctly 
appeanj  that  the  complainant  made  no 
actual  tender  of  any  article  of  freight  to 
be  transported  by  thedefeudants,but  that 
it  demanded  "rates  and  facilities  for  con- 
dnctlng  an  express  business  over  their 
roada  in  this  state, "  and  that  each  of  tbe 


defendants  "should  fumisb  It  with  a  car 
or  carriage  over  Its  respective  Unas,  and 
rates  of  transportation,  as  well  within  as 
without  the  limits  of  the  state,  for  ship- 
ment of  goods  within  tbe  scope  of  Its  or- 
ganization."  It  Is  not  Insisted  that  tbe 
defendants  have  ever  held  themselves  out 
as  common  carriers  of  express  companies, 
"that  is  to  say,  as  common  carriers  of 
common  carriers,"  (Express  Cases,  117  U. 
H.  1.  6  Hup.  Ct.  Rep.  542. 628;)  and  tbe  chief 
point  to  be  determined  Is  whetiier,  in  the 
absence  of  each  a  usage,  the  law  impnses 
a  duty  of  that  character  npon  them.  It  Is 
contended  that  sncb  a  duty  is  Imposed  by 
the  following  provision  of  section  4  of  the 
act  constituting  ttae  commission:  "That 
It  shall  be  unlawful  for  any  common  car- 
rier, subject  to  tbe  provlBlooB  of  this  act, 
to  make  or  give  any  undue  or  unreasona- 
ble preference  or  advantage  to  any  partic- 
ular person,  company,  Arm,  corporation, 
or  locality,  or  any  particular  deHcrlptlon 
of  traffic,  in  any  respect  whatsoever,  or 
to  subject  any  particular  person,  com- 
pany, Brm,  corporation,  or  locality,  or 
any  particular  desci'lptlon  of  tratttc.  to 
any  ondne  or  unreasonable  prejudice  or 
disadvantage,  In  any  respect  whatsoever. " 
We  are  ol  the  opinion  that  tbe  foregoing 
provision  does  not  change  or  enlarge  tbe 
common-law  duty  which  tbe  defendants 
owe  the  complainant.  That  constitu- 
tional provisions  In  almost  the  same  lan- 
guage have  been  construed  as  but  declar- 
atory of  tbe  common  law  Is  shown  by 
varlons  authorities.  Tbe  constitution  of 
Colorado  declares  "that  all  individuals, 
associations,  etc.,  shall  have  equal  rights 
to  have  persons  and  property  transport- 
ed over  any  railroad  In  this  state,  and  no 
undue  or  unreasonable  discrimination 
shall  be  made  In  charges  or  facilities  for 
transportation  of  freight  or  passengers 
within  the  state."  Tbe  constitution  ot 
Kansas  provides  "that  no  discrimination 
In  charges  or  facilities  in  transportation 
shall  be  made  between  transportation 
companies  and  individuals,  and  no  rail- 
road company  shall  make  any  discrimina- 
tion or  preference  in  furnishing  cars  or 
motive  power.*  The  eonatltntloii  of  Ar- 
kansas provides  "that  all  IndlvidualB  and 
corporations  shall  have  equal  rights  to 
have  persons  and  property  transported 
over  railroads,  •  •  •  and  no  undue  or 
unreasonabledlscrimlnatlon  shall  be  made 
In  charges  or  facilities  in  transportation." 
The  constitution  of  Missouri  provides 
"that  no  discrimination  In  rbarges  or  fa- 
cilities in  transportation  shall  be  made  be- 
tween transportation  companies  and  Indi- 
viduals, or  In  favor  of  either,  by  abate- 
ment, drawback,  or  otherwise,  and  no 
railroad  company  •  •  •  shall  make 
any  preference  In  furnishing  cars  or  mo- 
tive power."  In  speaking  of  these  eonstl- 
tntloual  provisions.  Waits,  C.  J.,  says: 
These  provtslons  Impose  no  greater  ob- 
ligations than  ' the  common  law  would 
have  Imposed  without  tbem."  Atchison, 
T.  &  S.  P.  R.  Co.  V.  Denver  4  N.  O.  R.  Co., 
110  D.  8.  067,4  Sup.  Ct.  Rep.  185.  This 
high  authority  settles  tbe  question  that 
our  railroad  commission  act  does  not  ex- 
tend tbe  common-law  duty ;  and  it  there- 
fore becomea  material  to  inquire  whether, 
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at  common  law.  the  defendanta  owed  the 
complainant  tbe  duty  sought  to  be  Im- 
posed In  this  proceedlnR.  Tbe  supreme 
court  or  the  Dnited  States,  In  the  Express 
Cases,  supra,  has  answered  tbe  qaes- 
tloD.  It  declares  that.  "In  the  absence  of 
someepecial  etatnte,  there  Is  no  law  which 
reqalree  railroads  to  furnish  express  facil- 
ities to  all  express  companies  which  may 
demand  them."  It  must  be  noted  that 
these  cases  came  from  the  states  ol  Colo- 
rado, Kansas,  Arkansas,  and  Missouri; 
and  ft  Is  In  tbe  llffht  of  the  constitutional 
provisions  aboTe  qaoted  that  this  and 
the  following  lanKuaffe  of  tbe  chief  Justice 
Is  used :  "The  railroad  company  performs 
Its  whole  dnty  to  the  public  at  large, 
and  to  each  Individual,  when  It  affords 
the  public  all  reasonableexpress  accommo- 
dations. If  this  Is  done,  tbe  railroad  com- 
pany owes  no  duty  to  the  pnblle.as  to  tbe 
partlcalar  SRenvles  it  shall  select  for  that 
purpose.  The  poblle  require  the  carriage, 
but  the  company  may  choose  Its  own  sp* 
proprlate  means  of  carrlaga.  always  pro- 
vided they  are  sucb  as  to  Insure  reasona- 
ble promptness  and  security.  »  •  •  The 
eonstltntlonsand  tbe  laws  of  the  states  In 
which  the  roads  are  situated  place  the 
companleH  that  own  aud  operate  tbem 
on  the  tooting  of  common  carriers,  but 
there  Is  nothing  which,  lu  positive  terms, 
requires  a  railroad  company  to  carry  all 
the  express  companies  In  the  way  that, 
under  snme  circumstances,  they  may  be 
able,  without  inconvenience,  to  carry  one 
company.  *  *  *  In  sume  of  the  states, 
statutes  bare  been  passed  which,  either 
In  express  terms  or  by  Judlrlal  Interpreta- 
tion, require  railroad  companies  tofomlsh 
equal  rHclUties  to  all  express  companies, 
(aaln  Malneand  New  Hampshire,)  *  *  * 
bnt  these  are  of  comparative  recent  origin, 
and  thus  far  seem  not  to  have  been  gen- 
erally adopted."  In  view  of  the  forego- 
ing authorities,  we  are  of  the  opinion  that 
so  much  of  tbe  order  of  the  commission  as 
determines  that "  the  refusal  of  the  iefeud- 
ants  to  irrant  to  the  plaintiff  fadlltles  fur 
conducting  an  express  huslnefis  was  a  vi- 
olation ol.the  terms  of  said  act"lB  not  war- 
ranted by  tbe  statute  under  consideration. 

Tbe  Judgment  of  tbe  coramltiston,  bow- 
ever,  also  declares  that  the  defendants 
have  violated  rule  8 '  of  the  " R^ulatlons 
Concerning  Freight  Bates. "  The  rulels  as 
follows:  "Mo  railroad  company  shall,  by 
reason  of  any  contract  with  any  express 
or  other  company,  dscllne  or  refuse  to  act 
as  a  common  carrier  to  trancfport  any 
articles  proper  for  transportation  by 
the  train  for  which  It  is  offered. "  We  are 
unable  to  see  that,  in  view  o(  tbe  facts 
found,  there  has  been  any  violation  of  this 
rule.  No  dnty  is  Imposed  by  the  rulv 
upon  any  railroad  company,  bnt  It  merely 
prohibits  the  refusal  to  perform  a  duty 
by  reason  ol  any  contract  with  an  express 
or  other  company.  We  Itaveseeo  that  the 
defendants  did  not  owe  any  duty  to  act 
as  a  "common  carrier  of  express  compa- 
ntes."  Had  they  owed  such  a  dnty,  we 
are  very  sore  that  they  eoold  not  have 
avoided  Its  performance  because  of  their 
having  mnde  an  exclusive  contract  with 
the  Son t hern  Express  Company.  We  do 
not  think*  however,  that  the  rule  applies 


to  this  case.  The  defendants  have  nut  re- 
fused to  act  as  a  common  carrier,  or  to 
transport  any  article  tendered  by  thecom- 
plalnant.  Theyhaverefnsedtoaffordlt fa- 
duties  for  carrying  on  ao  express  business 
apoh  their  roads,  aud  this  we  baVe  seen 
they  bad  a  right  to  do.  In  this  refusal, 
they  were  not  guilty  at  makfuE  any  dis- 
crimination or  preference,  within  the  act 
of  the  legislature.  As  we  have  seen,  the 
supreme  court  of  the  United  States  has 
said  that  they  are  under  no  obligation  to 
carry  anothw  eompany;  and  the  mere 
fact  that  tbay  are  carrying  another  com- 
pany does  not  amount  to  an  unjust  or 
unreasonable  preference.  It  is  tbe  dnty  of 
the  defendants  to  carry  express  matter, 
but  they  may  carry  it  themselves,  or  em- 
ploy competent  agencies  for  that  purpose. 
Express  Cases,  23  Amer.  ft  Eng.  R.  Cas. 
646, 117  C.  8. 1-84,  6  Sup.  Ct.  Rep.  642.  628, 
and  tbe  authorities  cited  in  tbe  notes. 
The  supreme  court  of  the  Dnited  States, 
in  deciding  the  cases  Just  referred  to, 
stated  that  "railroad  companies  are  by 
law  carriers  of  both  persons  and  prop- 
erty. Passenger  trains  have  from  the  be- 
ginning been  provided  for  the  transpor- 
ts tlon*prl  ma  rily  of  passengers  and  their 
baggage.  This  must  be  dune  with  rea- 
sonable promptness,  dispatch,  and  com- 
fort to  the  passengers.  The  express  busi- 
ness on  passenger  trains  Is  la  a  degree 
subordinate  to  tbe  passenger  business; 
and  it  is  consequently  the  duty  of  a  rail- 
road company,  in  arranging  for  tbe  ex- 
press, to  see  that  there  is  as  little  inter- 
ference as  possible  with  the  wants  of  tbe 
pasaengm.  This  Implies  a  special  under- 
standing and  agreement  as  to  the  amount 
of  car  space  that  will  be  afforded,  and  tbe 
condition  on  which  It  will  he  occupied. 
Tbe  space  that  can  be  a:lven  to  the  ex- 
press business  on  a  passenger  train  is  to 
a  certain  extent  limited.  *  *  *  If  the 
genera)  public  were  complaining  that  the 
railroad  cumpaales  refused  to  carry  ex- 
press matter  themselves  on  their  passen- 
ger trnlna,  or  to  allow  it  to  be  carried 
by  others,  different  questions  would  he 
presented."  Tbe  same  remark  la  appli- 
cable It  the  agencies  adopted  by  the  rail- 
roads (In  this  case  the  Suutliern  Express 
Company)  are  not  affording  the  public 
sufficient  facilities.  It  Is  further  to  be  ot>- 
served  that  the  power  to  fix  rates  and 
tariffs  for  such  agencies  Is  conferred  upon 
tbe  commission  by  section  Ift  of  tbe  act. 
We  will  also  observe  that,  if  the  defend- 
ants had  held  themselves  out  as  comraan 
carriers  of  express  companies,  they  would 
have  been  guilty  In  this  case  of  discrimina- 
tion or  the  giving  of  a  preference,  and 
therefore  subject  to  the  regulation  of  the 
commission,  bad  that  body  deulared  such 
discrimination  or  preference,  andertheeir- 
cumstaoces,  to  have  been"unJaBt*or*' un- 
reasonable." 

In  view  of  the  facts  found  by  tbe  eom- 
mlaslon,  and  of  tbe  high  authority  we 
bavs  cited,  we  are  of  the  opinion  that  tbe 
defendants  have  violated  no  duty  Im- 
posed by  the  law.  It  other  dutws  am 
to  be  imposed,  It  must  be  by  further  IsK- 
islatioo.  and  not  by  the  courts.  "To 
what  extent  It  must  come,  it  It  cornes  at 
all  from  congress,  and  to  what  «tant  It 
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may  come  from  the  states*  are  qutstlonH 
we  do  not  now  ODdertake  to  decide;  bat 
tbat  It  muat  eonie.  wbea  It  does  come, 
trom  some  sonrre  of  lef^lalatire  power,  we 
do  not  duubt.  The  legislature  may  Im- 
pose a  duty,  and,  when  imposed,  It  will, 
irnecesHary,  beealorced  hy  the  courts;  bat 
QDlesB  a  dQty  has  been  created,  either  by 
wage  or  by  contract  or  by  atatate,  the 
cnnrt  cannot  be  called  apon  to  give  It 
efffect."  Waite,  C.  J.,  Express  Cases.  117 
D.  8.  ]-34,  6  Hup.  Ct.  Rep.  542,  638. 
Tbe  Jndffutent  below  »  aflBmied. 


im  s.  c.  S06) 

COWEN  T.  WITHIlOW  et  aL 
<!9upreme  Court  of  North  CaroUniu  Dec. 
1892.) 

Hones  TO  AosNT— Whin  Bindims  on  Pbikoifal' 

— PUHCHASBR  AT  SHBRirr'B  BALB. 

Act  1885,  c.  147,  makes  conTcyancee  of 
land  Invalid  to  pass  property  as  against  cred- 
itors or  purcbaaers  for  a  valuable  cousideration, 
QDless  registered,  but  providefl  tbat  this  sball 
not  apply  to  one  who  purchases  with  "actual 
OT  constructlTe  notice"  of  an  unregistered  deed. 
Bttd,  that  one  who  purchased  at  sheritTs  sale 
nnder  a  judgment,  throoih  an  uent,  who  at  the 
time  knew  of  an  unresdsterea  deed,  was  af- 
fected with  "actual  or  conatmctiTe  nt^ce"  of 
the  deed,  within  the  meaning  of  the  proviso 
In  the  act. 

Appeal  from  superior  court,  Rutberturd 
county;  John  Q,  Btnuu,  Judge. 

Action  by  J.  C.  Cowen  against  T.  J. 
WItbruw  and  P.  J.  Wlthrow.  From  a 
Judguient  tor  plaintiff,  defendants  appeal. 
Reversed. 

J.  A.  Forney,  for  appellants  Justice 
JoBttee,  for  a  ppellee. 

Shepherd,  C.J.  In  tbe  absenceof  fraud, 
Mrs.  Witbrow,  the  grantee  in  the  unregis- 
tered deed,  was  the  equitable  owner  of  tbe 
land  In  controversy.  Ray  v.  Wllcuxon, 
107  N.  C.  515. 12  S.  £.  Rep.  443.  Tbe  land 
was  sold  under  execution  against  her 
grantor,  aud  was  purchased  by  tbe  plalu- 
tifl  through  his  agent.  ThHre  was  testi- 
mony tending  to  show  tbat  this  agent 
was  notifled  at  the  sale,  and  before  the 
bidding,  of  Mrs.  Wlthrow's  claim  under 
tbe  said  unregistered  ^deed.  The  court 
charged  tbe  Jnry  that  the  notice  to  tbe 
agent  was  not  notice  to  his  principal,  and 
tbat  only  "actual"  notice  to  the  latter 
could  affect  him  with  the  equitable  claim 
of  Mrs.  Wlthrow.  The  i>ropoaltiun  that 
notice  to  an  agent,  when  acting  wltbln 
the  scope  of  his  employment,  Is  bindlne 
upon  his  prlnci[jal.  Is  an  elementary  prin- 
ciple of  law,  which  we  do  not  understand 
to  have  been  denied  by  bis  honor.  Tbe 
mllog  seems  to  have  been  based  npon  tbe 
Jangaage  of  the  proviso  In  the  act  of  1885,^ 

*Act  18SB.  c  147,  provides  that  no  convey 
aace  of  land  shall  ha  valid  to  pass  property  as 
against  creditors  m  purchasers  for  a  ralasUs 
coosideratfon  bat  from  the  registration  thereof 
in  the  county  where  the  land  lies,  proTided  that 
the  act  Bhall  not  apply  to  one  who  purchases 
with  actual  or  constructlTe  notice  of  an  un- 
TC8ist««d  deed;  and  that  no  purchase  shall 
pass  title,  as  against  an  unregistered  deed  eze> 
coted  prior  to  the  Ist  day  of  December,  188S, 
when  the  person  daiming  under  such  unregis- 
«Bred  deed  is  in  actoal  possession  of  &»  Isno. 


(chapter  147,  $  1,)  In  which  It  Is  declared 
■that  tbe  said  act  shall  not  apply  to  one 
who  pnrebaseq  with  "actual  or  construc- 
tive notice"  of  an  unregistered  deed.  The 
court  apparently  was  ol  the  opinion  that 
"actual  notire,''as  used  in  the  statute, 
was  synonymous  with  "actual  knowl- 
edge" or  "personal  notice."  In  this  there 
was  error.  "To  qnallfy  the  rale  In  this 
manner,  the  notice  which  Is  ^ven  through 
an  agent  would  be  to  cut  off  entirely  from 
the  possibility  of  notice  a  large  class  of 
litigants  In  cases  requiring  actual  notice. 
•  •  •  If  the  agent  has  actual  notice, 
the  principal  Is  charged  with  notice  of  the 
same  kind.  •  •  >  But  If  we  wish  to 
state  the  rule  with  greater  accuracy,  its 
true  meaning  may  be  given  by  stating  It 
as  universally  understood:  tbat  notice  to 
an  agent  Is  eqalvalent  to  notice  to  the 
principal. "  Wade,  Notice,  S  072.  If  it  were 
otherwisH,  an  agent  would  be  employed 
whenever  It  was  convenient  to  remain  In 
Ignorance.  Bank  v.  Davis,  2  Hlil,  461. 
Lord  Brougham  says  the  reason  of  the 
rule  Is  tbat  the 'policy  and  tbe  safety  of 
the  public  forbid  a  man  to  deny  knowledge 
while  be  Is  so  dealing  as  to  keep  hlmsell 
Ignorant,  and  yet  all  the  while  let  his 
agent  know,  and  himself  perhaps  profltby 
that  knowledge."  Kennedy  v.  Greon,  8 
Mylne  &  K.  609.  The  plaintiff,  however, 
Insists  that  the  proviso  to  which  we  have 
referred  does  not  extend  to  purcbasers  at 
sheriffs'  sales,  and  tbat  tbe  error  In  the 
charge  as  to  notice  was  therefore  harm- 
less. This  Is  trueln  respect  to  constructive 
notice  arising  out  of  actual  possession, 
(see  this  case  in  109  N.  C.  636.  13  S.  £.  Rep. 
1022.)  but  the  reasoning  upon  which  the 
decision  Is  fonnded  has  no  application  to 
actual  notice.  Indeed,  tbe  court  plainly 
intimates  that  actual  notice  to  such  a 
pnrebaser  will  save  the  rights  of  a  grantee 
In  an  unregistered  conveyance,  and  we  are 
of  the  opinion  that  such  Is  the  law.  We 
see  no  force  In  the  contention  tbat  the  no- 
tice should  not  ha  ve  the  effect  of  impairing 
tbe  rights  acquired  under  the  lien  of  the 
docketed  Judgment.  A  Judgment  lien  and 
execution  operate  only  npon  the  Interest 
of  the  Judgment  debtor,  and  the  purchas- 
er at  an  execution  sals  takes  onlyimeta 
rights  as  he  possessed.  Rollins  v.  Henry, 
78N.C.852;  Bntherlord  T.0reen,2Ired.Eq. 
121.  This  principle  is  unaffected  by  the  act 
nnder  consideration,  except,  as  has  been 
held,  In  the  particular  Instance  of  an  un- 
registered conreyaneet  when  no  notice  has 
been  given  at  or  before  tbe  axMstlon  sale. 
Mew  trial. 

  (m  N.  c.  ain 

HOOD  «,  StlDDBRTH. 
(Supreme  Court  of  North  CaioUna.    Deo.  21,  ■ 

1882.) 

CoiiK.AiirT— OoirsTauonos— AonoK  bob  Ssddo 
nan— Biaar  or  Wokak  Bbodctbd  to  Maihtaih 

—  ABHB8T   OT  DBramiAlIT  IH    ClTlL  ACTEIOH  — 

Whbn  Aothobizbd. 

1.  In  an  action  by  an  unmarried  woman, 
OTer  21  years  of  a8&  the  complaint  allegea 
that,  defendant  and  jualntiff  being  engaged  to 
be  married,  the  former  repeatedly  solimed  sex- 
nal  intercourse,  and  finally,  apon  his  urgent 
solicitations,  ata  did  submit  to  his  emlirsoes, 
trusting  te  his  declaration  that  he  would  marry 
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her  In  a  month;  that  ihe  allowed  the  Inter- 
ooorse  to  eontinae  nntU  she  became  pregnant, 
of  which  fact  she  informed  defendant;  that  he 
designated  a  day  and  procnred  a  license  for 
their  marriage,  but  subsequently  left  the  conn- 
try,  and  refused  to  marry  her;  that  "by  rea- 
son of  the  belief  she  had  in  his  honor,  and  be- 
cause of  hia  contract  to  marnr  her,  she  waa 
■ednced,  and  Is  pregnant;  that  by  reason  there- 
of she  has  been  cansed  great  distress,  and 
haa  been  greatly  damaged."  Bdd,  that  while 
the  complaint  may  be-  ooustmed  as  an  action 
for  breach  of  promise  to  marry,  with  the  ag- 
gravatioD  of  seduction, 'It  may  also  be  con- 
strued as  an  action  for^'fraud  and  decdt,"  or 
for  "injury  to  character  utd  peraon,"  vr  tta 
"seduction." 

2.  Where  an  affidarit  for  the  arrest  of  .de- 
fendant states  that  he,  nnder  promise  of  mar- 
riage, seduced  and  led  plaintiff  astray,  "in 
eonseqnence  of  which  she  is  about  to  become 
tbe  mother  of  a  child,  of  which  he  is  the  fa- 
ther, and  that  he  refuses  to  comply  with  his 
agreement  and  contract,"  defendant  may  prop- 
erly be  arrested,  under  Cod^  8  291,  subsec.  4, 
proTiding  that  defendant  may  be  arrested  in  a 
dvil  acnon  when  he  "has  been  guilty  of  a  fraud 
In  Incuning  the  obligation  Amt  which  the  action 
Is  brought,  or  ''when  the  action  ts  hrou^t  to 
recOTer  damages  for  frand  and  deceit."  Shep- 
herd, dissenting. 

3.  In  such  action  defendant  may  properly 
be  arrested,  nndw  Code,  S.  291,  snbsec  1,  wbidi 
authorizes  arreet  "where  the  action  is  for  In- 
Jury  to  person  or  dutraeter."  Shepherd,  J., 
dissenting. 

4.  Const,  art  4,  S  1,  provides  that  "feigned 
issues"  shall  be  abolished.  Code,  S  177,  pro- 
vides that  an  action  shall  be  brought  by  the 
real  party  in  interest.  Htid,  that  an  anmar- 
Gied  woman,  over  21  years  of  age,  majr  main- 
tain an  action  fbr-  her  own  seduction,  suice  she 
Is  the  real  party  In  Interest,  and  the  common- 
law  action  by  the  parent,  ^ardian,  or  master 
for  loss  of  serrioes  caused  oy  the  seduction  of 
the  child,  ward,  or  serraut  presented  merely  a 
"ftinied  issue. '    Shepherd,  J.,  drsaentlng, 

o.  Id  such  action  the  defendant  may  prop- 
erly be  arrested,  under  Code,  f  291,  snbsec.  2, 
providing  for  the  arrest  of  the  defendant  in  a 
dvil  action  fbr  "seduction."  Shepherd,  J., 
dissenting. 

Appeal  from  auperlor  court,  Caldwell 
county;  J.  F.  Grates,  Jodge. 

Action  b.T  E.  E.  Hood  against  B.B.8ad- 
dertfa  lor  damageH  fur  breach  of  promlae 
of  marriage,  and  for  the  seduction  of 
plalDtltf,  In  wblcb  defendant  wan  arrest- 
ed. From  an  tirder  of  tbe  Kuperlor  court 
afflrmlnsr  an  order  of  tbe  clerk,  denying  a 
motion  to  aet  aside  tbe  order  of  srrsat, 
defendant  appealH.  Affirmed, 

It  ts  allesed  in  the  complaint  that  tbe 
plaintiff,  being  an  Inmate  of  the  borne  of 
the  defendant,  and  a  dependent  and  em- 
ploye of  his  mother,  was  seducbd  by  the 
defendant  under  promise  of  marriage.  It 
is  alleged  that,  the  defendant  and  plalutil! 
being  engaged  to  be  married  to  each  oth- 
er, the  lurmer  repeatedly  solicited  sexual 
tnten^ourse,  saying  that  they  woiild  soon 
liemarrieil;  thafclt  would  make  no  differ- 
ence, and  would  be  no  barm.— •wbicbsollc- 
ttatlooR  tbe  plaintiff  repulRed,  but  that 
after  repented  sollcltatlonu  her  reelNtance 
was  overcome,  and  "about  tbe  iHt  of 
April,  1891,  upon  bis  ursently  begging  her 
to  dubmit  to  him,  saying  that  In  a  short 
time  they  would  be  man  and  wife,  and 
that  tliey  were  already  as  good  aa  mar- 
ried, she  did  submit  to  his  embraces,  fully 
truuting  to  his  most  solemn  declaration 
that  he  would  marry  bertn  a  month  from 


that  time, 'before  anybody  woold  ever 
find  out  anything,*  as  defendant  solemnly 
promised  and  declared;  that  fully  believ- 
ing and  trusting  in  the  honor  and  faith  of 
tbe  defendant,  that  he  would  marry  her 
In  a  month,  sbe  allowed  tbe  intercoarse 
between  tbem  to  go  on  lor  three  or  four 
weeks,  nntU  It  became  evident  to  ber  that 
she  was  moBt  probably  witb  child,  wblch 
fact  she  communicated  to  defeodant,  and 
begged  bim  to  save  her  from  shame  and 
ruin,  as  he  bad  promlued  to  do,"  wberenp- 
ou  defendant  appointed  tbe  24th  of  May, 
1891,  for  tbe  marriage,  and  procured  tbe 
marriage  license,  but  aubseqaently  left  the 
connty  and  refused  to  marry  her.  It  la 
further  alleged  that "  by  reason  of  the  be- 
lief she  bad  In  his  honor  and  good  faltb, 
and  because  of  bis  contract  and  agreement 
to  marry  her  at  an  early  day,  she  was  se- 
duced, and  as  a  consequence  of  such  seduc- 
tion Is  now  pregnant  and  will  la  due  time 
become  the  mother  of  a  child,  of  wblcb  the 
defendant  Is  the  father;  and  that  by  rea- 
son  of  blH  forsaking  and  abandoning  ber, 
and  refusing  to  marry  ber.  as  be  contract- 
ed to  do  and  solemnly  promised  to  do,  she 
has  been  put  to  great  distress  and  suffer- 
ing, Buttering  mental  anguish  and  bodily 
pain,  and  bringing  sorrow  and  distress 
upon  herself  and  ber  family,  and  in  conse- 
quence of  which  she  has  been  greatly  dam- 
aged." In  the  affidavit  It  is  sst  forth 
**  that  the  said  Robert  Sudderth  did, nnder 
promise  of  marrtage.  seduce  and  lead  her 
astray,  la  coneetiuence  of  which  she  la 
about  to  become  the  mother  of  a  child,  of 
which  be  Is  the  father,  and  that  he  re- 
fuses to  comply  with  his  agreement  and 
contract."  The  defendant  moved  bviore 
the  clnk  to  set  aside  the  order  of  arrest 
which  had  been  Issued  In  this  case,  and 
that  be  be  discharged  from  custody  on  the 
grounds  **(!)  that  the  facts  stated  in  the 
complaint  filed  In  this  cause,  and  In  the 
affidavit  also  filed  herein,  do  not  entitle 
the  plaintiff  to  have  the  defendant  arrest- 
ed, and  do  not  Justify  an  order  for  the  ar- 
rpst  of  this  defendant;  (2)  tbut, this  being 
an  action  for  damages  for  breach  of  con- 
tract of  marriage,  the  order  of  arrest  was 
impro video tly  granted,  and  should  bo 
vacated;  (3)  that  this  is  not  one  of  those 
cases  where  nn  order  for  the  arrest  of  thfi 
defendant  conld  be  granted."  The  mo~ 
tlon  was  refused  by  the  clerk,  and  defend- 
ant appealed.  On  hearing  tbe  appeal,  hla 
bonor,  Gravkb,  J„  affirmed  tbe  ruling  of 
the  clerk,  and  tbe  defendant  appealed  to 
this  court. 

Eiitaand  Jonn,  for  appellant.  S.  J.  Er- 
rln,  for  appeUee. 

Clarr.  J.  The  Code,  f  201.  aubsec.  4. 
provides  that  the  defendant  may  be  ar- 
rented  In  a  civil  action  when  he  "bas  been 
guilty  of  a  fraud  In  incurring  the  obliga- 
tion for  wblcb  the  action  Is  brought,  '  ur 
**  when  the  action  is  brought  to  recover 
datnaRes  for  fraud  and  dece't."  If  the 
BlleKattons  are  taken  to  be  tru?,  (and 
thej  must  be,  for  the  purpoHes  of  this  mo- 
tion,) the  defendant,  by  false  and  fraudu- 
lent representations  as  to  the  natnre  and 
conseciucnces  of  the  act  he  suliciteti, 
and  by  means  of  undue  Influence,  tnklnt; 
advantage  of  the  position  of  the  plaintiff 
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as  bta  afflanced  wife,  tlie  trust  and  confl- 
denee  thereby  obtained,  and  her  absence 
from  ber  relatives  and  Irlends  and  natarul 
protectors,  and  her  IsolatloD  in  hia  huuie 
and  dependent  position  there,  Inflicted 
thiH  groHs  wroDK  and  outrage  upon  her, 
and  thereatter  abandiined  her.  leaving  his 
home  for  a  distant  place,  and  reluelne  to 
marry  ber.  Taking  the  allegationa  to  be 
true,  it  needs  no  argnment  or  citation  of 
opinions  of  other  courts  to  shovr  that  the 
■lefendant  has  wronged  the  plalntin,  and 
that  In  accompllehlns  hla  purpose  he  has 
been  Builty  of  "fraud  and  deceit."  The 
word  "sedoction."  ex  vt  termloi.  Imports 
aa  much.  Indeed.  Acts  1S85,  c.  248,  makes 
It  a  fulony.  To  procure  gratification  of 
hia  luHt.  the  defendant  has  taken  advan- 
tftge  of  a  dependent  girl,  violated  the  laws 
of  hospitality,  and  by  false  represeuta- 
tluiisand  unduelDflnence  inflicted  a  wrong 
upon  the  plaintiff.  Surely,  this  was  a 
turt  committed  by  "fraud  and  deceit," 
and  an  action  Ilea  to  recover  damages 
for  the  same,  Tbe  Injury  to  the  wogian's 
character  la  Irreparable,  and  tbe  pro- 
curing ber  to  be  with  child  might  well, 
nndersuch  circumstances  of  fraud,  be  hold 
an  injury  to  her  person.  It  so,  the  defend- 
ant'H  arrest  would  have  been  warranted, 
4]ro.  under  tbe  flrst  aubsetitlon  of  the 
Code,  §  291,  which  authorizes  arrest 
"where  the  action  Is  tor  injury  to  ptrson 
or  character."  It  would  seem  that  It 
mnnt  be  so,  since  It  Is  held  in  Hoover  v. 
Palmer.  80  N.  C.  313.  that  "  the  seduction 
of  the  dFiugbter  Is  an  injury  to  the  person 
of  the  father,"  within  the  meaning  of  this 
section.  If  that  Is  so,  It  would  bedlffl- 
cnlt  to  see  why,  when  the  action  Is 
brought  by  the  woman  herself,  who  al- 
legefi  that  she  waa  sednced  by  the  fraud, 
deceit,  and  undue  Influence  ot  the  delend- 
ant,  and  made  pregnant  by  him,  and  her 
character  ruined,  there  Is  not  Injury  to 
her  person,  as  mnch  so  as  there  would 
hare  been  to  the  person  of  her  father.  If 
be  had  brouieht  the  action,  as  he  might 
have  done  formerly  even  when  the  daugh- 
ter waa  of  (nil  age,  If  living  with  him. 
This  would  seem  beyond  queeitlon.  But 
In  addition,  under  tbe  letter  and  spirit  of 
the  present  constitution  and  system  of 
procedure,  this  action  could  be  brought 
by  tbe  woman  herself,  not  merely  for  the 
"fraud  and  deceit,"  but  for  the  wrong 
known  as  ^'seduction,"  and  tbe  defendant 
arrested,  under  subsection  2,  $  291,  ot  tbe 
Code.  It  Is  true  that  at  common  law  an 
action  tor  seduction  couid  technically 
only  be  brought  by  a  father,  master,  or 
employer,  and  that  damages  were  alleged 
per  quod  aen  ttinm  amiait,  tor  value  ot 
services  lost,  and  this  though  In  fact  no 
services  were  lost,  and  even  wheA  the 
worn  an  waa  of  tull  age,  and  tbe  father  not 
entitled  to  recover  her  services  of  any  one 
else.  It  was  well  nnderstood  that  this 
was  a  mere  fiction,  and  that  damages 
were  awarded  really  tor  the  wrong  and 
Injury  done  ber.  Indeed,  damages  were 
always  allowed  oat  ot  proportion  to  any 
possible  estimate  of  the  value  of  services, 
and  even  when  no  services  were  lost,  aa 
when  there  was  no  pregnancy.  In  fact, 
the  highest  damages  were  often  awarded 
prerlaeiy  In  those  caaes  where  the  woman, 


by  her  social  position,  was  not  expected 
to  render  any  services  ot  value  to  the 
father  or  master  or  other  plaintiff.  The 
Code,  S  177,  having  provided  that  an  ac< 
tion  should  be  brouiEht  by  the  real  party 
In  interest,  it  should  be  beyond  contro- 
versy that,  where  an  action  Is  tor  seduc- ' 
tlon  ot  a  woman  ot  tull  uge,  she,  and  not 
the  father,  Is  the  proper  one  to  bring  the 
action.  Tbe  constitution,  art.  4,  $  1,  pro- 
vides that  "telicned  Issues"  should  be  abol- 
ished. To  give  this  constitutional  pro- 
vision its  common-sense  construction,  It 
w'ould  seem  that  the  "feigned  lB«ue,"ln 
actions  for  seduction,  ot  a  loss  ot  services, 
and  for  damages  based  thereon,  was  abol- 
ished, and  the  action  should  and  does 
TGBt  on  the  true  Issue  of  damages  for  the 
wrong  done.  For  centuries  damages 
have  been  awarded  on  that  basis,  and  a 
more  transparent  fiction  than  that  the 
action  of  Heduction  is  for  the  value  of  serv- 
ices was  not  known  to  the  law.  As  just 
said.  In  many  cases  no  services  were  lost, 
or  they  were  without  value,  and  some- 
times the  nominal  plalDtlir  had  no  right 
to  claim  them.  While  ordinarily,  at  com- 
mon law,  an  action  for  seduction  could 
not  be  brought  hy  the  woman,  there 
are  instances  In  which  It  has  been  al- 
lowed. (Doe  V.  Horn,  1  Ind.  368;  Smltb 
T.  BIchards,  29  Conn.  233;)  and  In  many 
states  the  right  ot  action  has  been  ex- 
pressly given  to  the  woman  by  statute, 
(SLawson,  Rights,  Rem.  &  Pr.  %  1112.) 
The  right  of  action  was  denied  to  the 
woman  at  common  law  on  the  Illogical 
ground  (as  It  seemed  to  many  eminent 
writers  and  judges)  that  the  woman 
consented;  but  consent  procured  by 
fraud  Is  not  consent.  Indeed,  seduction  is 
deQned  to  be  "the  wrong  ot  Inducing  a 
female  to  consent  to  unlawful  sexual  In- 
tercourse, by  enticements  and  persuasions 
overcoming  ber  reluctance  and  scruples." 
Abb.  Law  Diet.  Even  upon  an  indictment 
for  tbe  offense,  tbe  consent  ot  the  woman 
is  no  defense,  but  tbe  fraud  In  procuring 
»ucb  consent  Is  the  gist  ot  tbe  crime,  es- 
peclally  when  obtained  under  promise  ot 
marriage.  State  r.  Horton.  100  N.  C.  443, 
6  S.  B.  Rep.  23S;  2  Whart.  Crim.  Law, 
1758,  1759.  Formerly  the  action  of  eject* 
ment  was  nominally  between  tenanta. 
Really,  it  was  for  the  title  and  possession 
of  tbe  land,  between  those  claiming  to 
own  It.  By  virtue  ot  tbe  constitution 
abolishing  "feigned  i8saes,"Bnd  the  Code 
requirement  that  the  action  should  be 
brought  by  the  party  In  Interest,  the  ac- 
tion Is  now  so  brought.  So,  when  dam- 
ages for  the  seduction  ot  a  woman  of  full 
age  were  sought  to  be  recovered,  the  ac- 
tion was  nominally  by  the  father,  upon 
the  fiction  that  he  had  lost  his  daughter's 
services,  when  In  fact  be  was  not  entitled 
to  them,  and  need  not  give  In  any  evi- 
dence tending,  even  to  show  that  they 
were  worth  the  amount  given  by  the 
jury.  The  real  party  In  Interest  was  the 
female  who  had  been  seduced  and  de- 
ceived, and  the  real  Issues  were  as  to 
whether  she  had  been  really  seduced,  and 
the  amount  ot  damages  the  jury  should 
award  as  compensation  for  the  Injury 
done  her  and  as  punishment  against  tbe 
wrongdoer.  In  McClnre  v.  Miller,  11  N.  C. 
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133,  Tatlor,  C.  J„Hay8  or  this  actlnn:  "It 
Is,  Id  Biibatance.  for  a  wrong  done  to  tbe 
person  of  the  cblld.  The  Jobs  ot  seivlces 
u  m  most  eusea  purely  iraaKloary;"  and 
that  **lt  Is  characterized  by  a  senelble 
writer  aa  one  of  tbe  qualnteat  Actions  In 
tbe  world,**  tbough,  as  tbe  law  then 
stund,  the  court  properly  held  that  the 
action,  "being  an  action  to  recover  via- 
dictive  damages,  abated  on  the  death  ot 
the  father.**  In  Kinney  v.  Langbeoonr, 
88  N.  C.  865,  Mbhrihon,  J.,  says  that  the 
reqalrement  that  the  action  must  be 
brought  by  tbe  father  for  loss  of  service 
is  ^a  Action  nf  tbe  law,"  and  It  Is  again 
styled  by  the  court  "a  fiction  of  the  law" 
In  Yoang  v.  Telegraph  Co.,  107  N.  C.  870, 
(384,)  11  a.  E.  Kep.  1044.  Being  a  "flctiun 
ol  the  law,"  It  baa  been  swept  away 
equally  with  the  fictitloos  proceedings  in 
ejectment  and  all  other  fictions.  The 
plaintiff,  being  ot  age,  is  tbe  real  party  In 
Interest.  She  Is  the-  only  one  who  now 
cuuld  maintain  tbe  action.  The  father 
certainly  cannot.  He  (II,  indeed,  he  be 
living)  has  not  lost  bisdanghter's  services; 
for  she  Is  of  age.  Tbe  common-law  fic- 
tion was  IngenloDsly  imagined.  It  served 
Its  purpose.  It  had  its  day.  Bat  It  baa 
been  swept  away  by  the  plain,  straight- 
forward  enactment  of  tbe  constitution, 
which,  applying  business  methods  to 
legal  procedure,  has  "relegated  to  the 
rear"  the  antiquated  fictions  wblch  bad 
served  only  to  make  It  ridiculous  In  the 
eyes  of  a  practical  age.  The  action  ot 
seiluetion  remains  unaltered  in  nny  essen- 
tial, but  U  is  an  action  to  recover  dam- 
ages  for  the  tort.  This  cause  of  action, 
certainly,  has  not  been  abolished,  and, 
where  tbp  woman  Is  of  ase,  It  must  be 
brought  by  her,  as  the ''real  party  in  In- 
tei-est."  In  Harkey  v.  Buustoa,  65  N.  C. 
137,  the  court  held  that  these  provisions 
of  tbe  constitution  and  the  Code  had 
abolished  the  fictitious  proceedings  In 
ejectment,  with  Its  leases  and  releases, 
casual  ejectors,  John  Does  and  Richard 
Iloes.  What  reason  can  be  given  that 
they  did  nut  abolish  equally  the  Action 
of  "lost  services"  In  an  action  fur  seduc- 
tion, wblr.h  henceforward  became,  upon  a 
"plain  statement  ot  the  facts  constitut- 
ing a  cause  of  action,"  in  legal  construc- 
tion, an  action  for  exemplary  damages? 
It  would  be  singular,  to  say  the  least, 
to  retain  the  fiction  that  the  action  Is 
based  on  the  loss  of  services,  and  not  for 
the  wrong  itself,  when  tbe  legislature  has 
made  tbe  conduct  complained  of  a  felony. 

If  weight  Is  to  be  given  to  what  may  be 
deemed  a  legislative  construction  of  tbe 
provisions  In  regard  to  arrest  and  ball.  It 
may  he  noted  that  nhenthe  court  held.  In 
Moore  v.  Mullen,  77  N.  C.  327,  ( where  tlie 
plaintiff  was  the  woman  herself.)  thiit  ar- 
rest and  ball  would  not  apply  to  an  ac- 
tion for  "breach  of  promise  of  marriage," 
the  next  lef;ifllature  struck  out  those  words 
in  section  291,  subsec.  2,  and  Inserted  "se- 
duction," which  seems  a  legislative  con- 
struction that  where  a  woman  should  sue 
for  tite  seduction,  Instead  of  mere  breach 
ot  promise,  an  arrest  would  He.  In  that 
case  (Moore  v.  Mullen)  the  court  had  In- 
timated that  If  there  was  au  allegation  of 
"fraud  in  attempting  to  evade  perform- 


ance" of  the  contract,  or  that  "the  de- 
fendant, by  means  of  the  promise  to  mar- 
ry, seduced  tbe  plaintiff,  and  attempted  to 
abandon  her,"  the  arrest  might  He;  and 
this  has  been  held  In  Sbealjan's  Case,  25 
Mich.  146.  and  Perry  v.  Orr,  85  M.  J.  Law, 
295. 

It  Is  true  thatthecomplaint  maybe  eon- 
atmed  as  an  action  for  breach  ot  promise 
to  marry,  with  the  aggravation  ot  seduc- 
tion. But  It  also  may  be,  with  equal  Jus- 
tice, construed  as  an  action  for  damagM 
for  "fraud  and  deceit,"  or  for  "Injury  to 
character  and  person,*  or  also  for  "sednc- 
tion."  This  being  so,  the  plaintiff  was  en- 
titled to  any  relief  Jnstided  by  tbe  com- 
plaint and  the  proofs,  whether  demanded 
In  the  prayer  tor  relief  or  not.  Knight  v. 
Houghtalling,  85  N.  0. 17;  Junes  Mlal, 
82  N.  C.  353;  Moore  r.  Cameron.  98  N.  C. 
61;  Lumber  Co.  v.  Wallace,  Id.  28;  Moore 
V  Nowell,  94  N.  C.  265,  and  numerous  oth- 
er cases.  If  the  complaint  may  be  coo- 
stmed  either  as  an  action  In  tort  ur  Id 
contract,  the  plaintiff  may  elect.  Lewis  v. 
Railroad  Co.,95N.C.  179;  Stokes  v.  Taylor. 
1.04  N.  C.  394,  10  S.  E.  Rep.  566;  Purrell  v. 
Railroad  Co..  108  N.  O.  432. 12  S.  E.  Bep. 
954.  956:  Craker  t.  Railroad  Co.,  86  Wis. 
657,  and  cases  there  cited. 

The  tacts  stated  In  the  affidavit  present 
a  case  which  authorized  an  order  to  fssoe 
for  tbe  arrest  of  the  defendant,  and  In  re- 
fnslng  to  vacate  the  order  the  court  be- 
low committed  no  error. 

MacRab,  J.  I  concur  in  tbe  eonclasion 
arrived  at,  that  there  is  no  error. 

Shepberd,  J.,  (dtssentfng.)  I  am  unable 
to  agree  with  my  brethren  that  an  order 
of  arrest  L-an  be  made  in  the  present  caae. 
Tbe  action  Is  brought  upon  a  breach  of 
promise  ot  marriage,  and  It  Is  well  settled 
that  In  auch  an  actluu  the  defendant  can- 
not he  arrested.  Moore  v.  Mullen,  77  N.  C. 
S27.  Tbe  plaintiff,  however,  alleges  that 
"by  reason  of  the  belief  she  had  bis  [the 
defendant's]  honorand'good  faltn,  and  be- 
cause of  his  contract  and  agreemenc  to 
marry  her  at  an  early  day,  she  was  se- 
duced," etc.  Under  the  liberal  construc- 
tion now  given  to  pleadings,  we  may 
treat  this  as  un  action  for  seduction ;  bat, 
as  It  Is  conceded  that  at  common  law 
such  an  action  cannot  be  prosecuted  by 
the  woman.  It  Is  first  Insisted,  In  order  to 
sustain  the  order  of  arrest,  that  It  Is  not 
an  action  for  seduction,  but  for  '*frand  or 
deceit,"  or  an  "injury  to  the  person," 
within  the  provlslonh  ot  Code,  §  291.  Now. 
It  Is  true  that  a  ddendant  may  be  arrested 
In  such  actions;  but,  when  the  facta  eon* 
Btltu  ting  the  actionable  Injury  constat  In 
that  species  of  fraud  or  deceit  or  Injary  to 
the  person  known  as  "seduction,"  It  Is 
difficult  to  understand  how  this  latter 
speciBc  and  well-deflned  cause  of  action 
can,  for  the  pnrpose  of  meotlug  theexlgen- 
cic3  of  Bo'me^hard  case,"  he  resolred  Into 
Its  constituent  elements,  and  each  of  these 
made  Independent,  actionable  injuries,  en- 
tirely relieved  ot  those  Incidents  which  In- 
variably attend  the  peculiar  cause  ot  ac- 
tion ot  which  they  are  component  parts. 
I  am  very  sure  that  the  language  referred 
to  Is  confined  to  ordinary  actions  of  traad 
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or  deeelt,  ate,  and  that  K  faas  no  applica- 
tion -to  those  facta  which  constitute  a 
eaune  of  action  for  sedaction.  If  this  be 
nut  HO,  It  Is  hard  to  explain  the  presence 
iir  the  word  "sedactlon"  in  the  samfi  stat- 
ute. If  the  (acts  amounting  to  Bednction 
ore  comprehended  In  the  said  lunguaKe, 
why.  It  may  be  asked,  was  a  particular 
proTisIoD  made  for  the  arrest  of  the  de> 
tendant  in  an  action  lor  Bedoctlon?  This, 
1  think,  is  entirely  conclusive  ot  tlie  ques- 
tion. I  am  thereforo  uf  the  nplDloD  that 
^thls  actluQ,  fcir  the  purposes  of  the  motion 
fur  arrest,  must  be  considered  as  an  ac- 
tion (or seduction  alone,  and  governed  by 
the  law  applicable  thereto.  Xo  hold 
otherwise  would,  It  seems  to  me,  result 
In  Ineitrlcable  uncertainty  and  confusion. 
It  Is  a  well-settled  rule  In  the  Interpreta- 
tluo  of  statutes  that  where  words  uf  defl- 
nite  sl^nlfiration  are  used,  "and  there  Is 
no  intention  manifest  that  they  are  to  be 
tuken  in  a  different  sense,  they  are  to  be 
deemed  employed  In  their  known  aud  de- 
fined, comniou-law  meaning."  8uth.  St. 
Const.  S  201}  Adaips  t.  Tarrentlne,  8  Ired. 
147.  It  has  also  been  settled  by  a  number 
of  decisions  that  the  Code  ot  Civil  Proce- 
dnro  did  not  have  the  effect  of  conferring 
any  cause  ot  action  that  did  not  previou»- 
ly  exist,  but  that  It  was  simply  what  it 
purported  to  be,— a  method  of  proredure, 
only.  As  was  .said  by  Pkabson,  C.  J.,  lu 
Lee  V.  Pearce,  68  N.  C.  76.  the  present  con- 
Btltatlon  and  aabsequent  legislation  "af- 
fecta  only  mode  of  procedure,  and  leaves 
the  principles  of  law  and  equity  Intact. 
*  *  *  In  other  words,  the  principles  of 
both  systems  are  preserved;  the  only 
change  being  that  these  principles  are  ap- 
plied and  acted  on  In  one  court  and  in  one 
modeof  procedure."  See, also, Katzensteln 
V.  Railroad  Co..  84  N.  C.  688.  In  the  light 
ot  these  principles,  It  would  seem  clear 
that  when  the  statute  used  the  words, 
"lu  an  action  •  •  •  for  seduction," 
(Code,  S  291,)  it  referred  to  that  action  as 
It  existed  at  common  law.  If  it  were  oth- 
erwise. It  is  dlflBcult  to  account  for  the 
several  actions  which  have  been  brought 
in  the  name  of  the  father  ur  stepfather 
since  the  enactment  nf  the  Code,  and  the 
citation  with  approvalof  eases  decided  by 
this  court  uni^er  the  former  system.  Kin- 
ney T.  Langbenour,  89  N.  C.  365.  If  the 
new  procedure  eave  a  right  of  action  to 
the  woman,  how  could  any  one  else,  not 
being  the  "real  party  in  interest,"  have 
prosecuted  soch  suits?  It  Is  evident  that 
neither  thia  eonrc  nor  the  profession  ever 
entertained  the  idea  that  aneb  an  impor- 
tant change  had  been  wrought  in  the  law. 
That  the  same  view  has  been  taken  by  the 
court?  ol  other  "Code  states"  is  evident 
from  the  (act  that  it  required  positive  leg- 
islation (as  in  the  states  of  California,  In- 
diana, and  a  few  others)  to  confer  a  right 
ot  action  upon  the  woman.  '  Even  in  Keo- 
toeky,  where  it  was  enacted  that  "an  ac- 
tion tor  aedoction  might  be  maintained 
without  any  allegation  or  proof  of  the 
loss  of  service  of  the  female  by  reason  of 
the  wrongful  act  ot  the  defendant,"  it  was 
held  that  It  did  not  give  the  right  of  ac- 
tion to  any  other  persons  than  those  who 
euald  maintain  Itac  common  law.  Wood- 
ward T.  Andemon,  S  Bnab, 
T.16S.B.I10.9— 26 


The  principle  upon  wlileh  a  cause  of  ac- 
tion is  denied  the  woman  Is  embodied  in 
the  maxim,  volenti  bod  fit  Irjaria;  but  it 
is  argued  by  counsel  that  this  does  not 
apply,  because  the  consent,  being  procured 
by  fraud,  is  no  conEient.  It  is  euHlcIeDt  to 
say  In  reply  to  this  position  that  as  far 
back  as  we  know  any  thing  of  the  common 
law  in  reference  to  the  action  of  seduction, 
and  throughout  the  succeeding  centnrles. 
the  contrary  has  been  held  to  be  the  law, 
and  that  It  la  aniversally  conceded  by  the 
courts  ot  England  and  America,  as  well 
as  the  text-writers,  that  the  principle  we 
have  mentioned  is  applicable  totl^e  action 
for  seduction.  The  learned  Chief  Justice 
Gibson,  ( Weaver  v.  Bachert,  2  Pa.  St. 80,)  lu 
reference  to  this  very  point,  expi-essea  the 
CO Dseaa 08  ot  Judicial  opinion  In  this  and 
themothercountry.  Hesays:  "Still, illicit 
Incercoarse  Is  an  act  of  luutoal  Impru- 
dence, and  tlie  law  makes  no  dUtinctlun 
between  the  sexea  aa  to  the  comparative 
Infirmity  of  their  common  natures.  A  wo- 
man is  not  seduced  against  her  consent, 
however  buely  it  be  attained;  and  the 
maxim,  voleutt  nonSt  iujuria,  is  applica- 
ble to  her,  as  to  a  husband,  whose  eon- 
sent  to  his  own  dishonor  bars  his  action 
tor  criminal  conversation.  This  maxim 
runs  through  a  variety  of  actions,  such  as 
those  for  injury  from  mutual  negligence, 
as  for  the  recovering  back  of  money  volun- 
tarily paid,  where  there  was  no  debt,  and 
some  others.  It  extends  even  to  con- 
tracts. In  the  forming  ot  which  the  parties 
areequally  culpable;  the  consideration  be- 
ing Immoral  or  illegal."  Parsons,  C.  J., 
remarks  that  "she  is  a  partaker  of  the 
crime,  and  cannot  come  into  court  to  ob- 
tain satisfaction  tor  a  supposed  Injury  to 
which  she  waa  consenting."  Paul  v. 
Frasler,  8  Mass.  71.  Mr.  BIgelow  says 
that  **at  common  law  the  child  Is  not  en- 
titled to  sue  for  her  own  seduction,  since 
she  has  consented  to  the  act."  Torts, 151. 
The  principle  Is  so  well  established  that 
further  citation  of.anthorlty  Is  deemed  to 
be  unnecessary. 

The  counsel  further  contended  that  the 
principle  upon  which  the  action  Is  per- 
mitted the  parent,  upon  the  theory  ot 
master  and  servant,  Is  bat  a  fiction,  and 
that  "feigned  issues"  and  fictions  of  law, 
as  In  the  old  action  of  ejectment,  are 
abolished.  The  principle  upon  which 
the  action  Is  based  was  originally,  and  In- 
deed still  is,  the  relation  of  master  and 
servant;  but  what  has  been  generally 
criticised  as  fictitious  is  the  awarding  to 
the  parent  of  damages,  not  merelyfor  loss 
of  service,  but  also  (or  his  outraged  feel- 
ings, although  his  action  Is  based  upon 
the  relation  of  master  alobe.  Admitting, 
however,  (what  I  do  not  think  Is  true,) 
that  the  action  Is  based  upon  a  fiction, 
and  Isembraced  In  the  meaning  of  "feigned 
issues"  as  used  in  the  Code,  I  am  still  una- 
ble to  understand  how  the  abolition  ot 
such  a  fiction  can  help  the  plaintiff.  If,  as 
we  have  seen,  she  has  no  cause  of  action, 
I  cannot  understand  how  the  repeal  of  the 
"fiction"  by  which  her  parentis  enabled 
to  sue  can  confer  any  right  of  action  upon 
her.  If, then,  the  "fiction"  Is  taken  away, 
it  mnst  follow  that  there  Is  no  civil  reme- 
dy whatever  against  tlie  seducer.  Neither 
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do  I  Me  tbe  fome  of  the  arf^ament  baaed 
□poD  the  aboUtloD  of.  flctltlous  irarties  in 
the  old  action  ot  ejectmeut,  Tbe  lemor  of 
tbe  plaJnttir  had  a  cause  nf  action  based 
upon  some  riKbt,  and  the  former  action  of 
ejectment  was  bnt  a  convenient  remedy 
by  which  that  lisbt  could  be  astierted.  In 
uur  case  the  woman  never  bad  a  right  of 
action;  and,  if  the  fiction  by  which  ber 
parent  can  recover  is  Abolistied,  the  se- 
dacer,  as  we  have  seen,  will  be  amenable 
to  the  criminal  law  only. 

Very  tew  of  tbe  states  have  ventured  np> 
on  the  experiment  of  bestowing  a  cHuse  of 
action  niM>u  the  woman  In  caiies  of  seduc- 
tion ;  but  In  sereral  of  them,  the  seduction 
of  an  lanocent  woman  under  promise  of 
marriage  la,  as  In  North  Carolina,  an  in- 
dictable otfeuse.  Tbia  Isas  far  as  we  have 
gone,  and  It  has  always  been  considered  a 
grave  question  of  public  policy  whether 
the  woman  should  hepermittedtosun  and 
recover  damages.  Thefollowing  from  the 
distinguished  Chief  Justice  PAneoNS  sug- 
gests a  doubt  as  to  the  wisdom  of  such*  a 
chanp;e,  and  at  the  same  time  supports  the 
position  which  I  have  deemed  It  roy  duty 
to  take  in  this  ease:  "It  has  been  regret* 
ted  at  the  barthattbelawbas  not  provid- 
ed a  remedy  for  an  unfortunate  female 
asalnst  ber  seducer.  Those  who  are  com- 
petent to  legislate  on  this  subject  will  con- 
sider, before  they  provide  this  remedy, 
whether  seductions  will  afterwards  be  leas 
Irequeut,  or  whether  artful  women  may 
not  pretend  to  be  seduced  in  order  to  ob- 
tain a  pecuniary  compensation.  As  the 
law  now  stands,  damages  are  recoverable 
for  a  breach  of  promise  of  ranrrfage,  end 
if  seduction  has  been  practiced  under 
color  of  that  promise  the  Jury  will  un- 
doubtedly consider  It  as  an  aggravation 
of  the  damages.  So  far  tbe  law  has  pro- 
vided, and  we  do  not  profess  to  be  wiser 
than  the  law." 


<U1  N.  0.  439) 

BASS  v.  ROANOKE  NAVIGATION  ft 
WATER  POWER  CO. 

(Supreme  Ooort  of  North  OaroUna.  Dee. 

22.  1892.) 

DiBSOLxmoN  ov  Corporation  —  Bali  of  Fbah- 

OaiSBS— RlOBTS  ov  PUBCHABna— Co:f8TITUTI0X- 

AL  Law. 

L/nie  R.  N.  Go.  was  Ineoriiorated  tor  the 
parposa  of  improving  tbe  navigation  of  the  Ro- 
anoke river  and  its  tributaries,  under  aa  act 
of  1812,  which  provided  that  the  real  estate  of 
the  company,  wnether  acquired  at  private  sale 
or  by  condemnation,  should  be  vested  forever 
In  the  proprietors  as  tenants  in  common.  A 
canal  was  oallt  b7  that  company  through  land 
afterwards  acquirad  hj  plaintia,  a  strip  being 
condemned  for  the  purpose.  In  1876  the  legls* 
latare  passed  an  act  authorizing  the  dissolunon 
of  the  corporation  for  nonnser  of  Its  firandiises, 
and  a  sale  of  Its  propert7  and  franchises  by  a 
receiver,  and  distribnti<Hi  of  proceeds  among 
creditors.  Tt»  sale  was  made  to  certain  per- 
sons, who  were  afterwards  Incorporated  as  de- 
fendant company  br  Priv.  Laws  1885,  c.  57. 
Sdd,  that  the  act  of  1875.  anthori^ng  the  sale 
of  the  property  and  franchises  of  the  R.  N.  Co., 
was  not  nncMistitutional  as  Impairing  a  possi- 
ble right  of  reverter  In  plaintiff  and  other  own- 
ers ox  land  throa^  which  the  canal  was  cod- 
strncted*  oo  fDrfeTton  for  noniuw  ij  the  oom- 


2.  Nor  did  defendant  company,  by  accnttlng 
the  new  charter  conferred  by  Priv.  Laws  1885, 
c.  67,  with  powers,  not  granted  to  the  R.  N.  Co., 
to  erect  and  operate  manufacturing  establish- 
ments and  to  lease  water  power,  and  by  its  nou- 
user  of  the  property  for  navigation,  forfeit  its 
right  to  the  land  in  favor  of  the  owners  at  the 
time  of  its  condemnation  hj  tiie  R.  N.  Oo.  and 
their  successors  in  interest  as  such  forfeiture 
could  only  be  enforced  by  the  state. 

8.  Plaintiff  and  his  predecessor  tn  Interest 
used  for  40  years  a  bridge  connecting  tbe  parts 
of  their  property  on  the  two  aides  of  the  canal. 
The  bridge  was  constructed  under  a  parol  li- 
cense from  the  R.  N.  Co.,  and  it  did  not  ap- 
pear to  have  been  on  an  old  establiahed  way 
existing  at  the  time  the  bridge  was  built.  SeU, 
that  defendant  company  bad  the  right  to  re- 
move the  bridge  oa  a  nnlsaneei  when  found  to 
interfere  with  r^alring  and  widening  the  ca- 
nal. 

Appeal  from  superior  court,  Halifax 
county;  Brown.  .Tudge. 

Action  by  B.  W.  Bass  agnlnat  the  Roa- 
noke Navigation  ft  Water  PuwerCompany 
for  possessluu  of  laud,  and  damages  for 
tbe  destruction  of  a  bridge  of  platntiR. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.  Affirmed. 

The  Judge  settled  the  Issues,  and  anb- 
mitted  tbe  following :  (1 )  Did  tbe  defend- 
ant wrongfully  destroy  the  plain tlH'a 
bridge?  (2)  What  damage  Is  plalutlff  en- 
titled to  recover?  (3)  Is  the  plaintiff  the 
owner  and  entitled  tu  recover  poBeession 
of  thecaual  and  land  described  in  section 
10  of  complaint?  (4)  Does  the  defendant 
wrongfully  withhold  possession  of  said 
land?  (5)  What  damuge  Is  plnlntilf  enti- 
tled to  recover?  The  plaintiff's  connsel 
tendered  the  following:  (1)  Did  the  de- 
fendant wroDgfulIy  destroy  plaintiff's 
bridge,  and  refuse  to  replace  it?  (2)  Did 
defendunt  wrongfully  ohRtruct  plaintiff's 
way  to  ber  land?  (3)  What  damage  bas 
plaintiff  Bustatned  by  tbe  tearing  down  of 
her  bridge?  (4)  Is  plaintiff  tbe  owner  of 
the  actual  canal  boundary,  (160feet?)  (5) 
Does  the  defendant  wrongfully  detain  the 
same?  (6)  Is  tbe  defendant  entitled  to 
use  that  portion  of  the  canal  that  passed 
through  plaintiff's  land  for  other  pnrposea 
than  those  of  naTlgatlon  wltboat  the 
plaintiff's  consent? 

The  plaintiff  Introdneed  In  evidence  the 
different  charters  of  the  Roavoke  Naviga- 
tion Company,  and  of  the  defendant,  oa 
contained  In  the  pamphlet  filed,  marked 
"Exhibit  A."  In  this  is  Included  the  act 
of  1874-75,  for  the  dissolution  of  the  Roa- 
noke Navigation  Company.  It  Is  admitted 
that  title  is  oat  of  the  state.  It  Is  also 
admitted  that  about  the  year  1818  the 
land  described  In  the  complaint  was  the 
property  In  fee  of  Daniel  Mason.  Tbe 
canal  boundary  runningthrongh  the  same 
was  then  condemned,  by  proper  proceed- 
ings, for  tbe  use  of  the  Roanoke  Naviga- 
tion Company.  That  B.  W.  Bass  acquired 
Daniel  Mason's  title  to  all  the  lands,  sub- 
ject to  said  condemnation,  and  upon  hla 
death  be  devised  an  estate  for  her  lite  In 
said  lands  turougb  which  the  canal  mna 
to  the  plaintiff,  his  widow. 

George  W.  Fulghum,  witness  for  tbe 
plaintiff,  testified :  "  Tbe  Roanoke  Naviga- 
tion Company's  canal  divides  and  runs 
through  the  plaintiff's  land.  Tbe  plain, 
tiff  Is  my  slater.   My  slater  used  bcldse 


Digitized  by 


Google 


N.a) 


BASS     ROANOKE  KATIOATION  ft  WATEB  FOW£B  00. 


403 


across  defendant's  canal.  She  used  It  to 
crossing  over  from  one  part  of  ber  land  to 
another  farm  on  other  side.  Them  was 
road  running  from  Bass*  home  across  this 
brtdne.  >  It  was  nnly  a  wa j  used  by  ber.  I 
doo'tknow  howlonglt wasln  nse.  Idon't 
know  that  socb  way  was  there  when 
canal  was  bnilt.  [  was  not  horn  then.  It 
was  not  a  puMtc  way.  There  has  been 
bridge  acroHs  canal  at  this  place  since 
lU57,to  uy  recollection.  U  waeused  prin- 
cipally by  Bass  and  family  and  tbe  people 
on  bis  farm.  It  was  not  used  by  the  pub- 
lic. It  looked,  when  I  saw  It  in  1857,  as  It 
It  bad  been  used  for  some  time.  Tbe  way 
looked  as  If  !t  wav  then  a  much  worn  and 
osed  road.  In  1800  tbe  bridge  was  moved 
on  by  defendant.  In  cleaning  out  canal, 
and  not  restored.  Arrlugton,  the  secre- 
tary of  tbe  company,  told  me  be  bad  no 
rlgbt  to  replace  the  bridge,  but  that  sister 
might  put  one  there;  so  she  put  one  that 
would  Dot  obstruct  the  water  of  thecanal. 
The  bridge  removed  was  worth  926.  Mr. 
Arrlngton  refused  to  allow  plaintiff  to  put 
back  the  same  bridge,  or  one  tike  It.  He 
only  agreed  that  plaintiff  might  put  back 
a  bridge  without  any  posts  in  thecanal; 
he  said  plaintiff  might  put  down  any  such 
bridge  as  would  not  obstrnct  the  water 
of  tbe  canaL  In  cleaning  out  the  canal  In 
1890  It  was  widened  at  this  point  about 
six  or  eight  feet.  Don't  think  It  was  deep- 
ened at  this  point.  There  was  also  a  ford 
across  tbe  canal,  about  three  hundred 
yards  up,  used  by  Mrs.  Bass  In  crossing. 
Mra.  Bass  has  oo  way  of  getting  acrua*. 
DOW  DDlesB  she  replaces  tbe  bridge.  ** 

Exception  8:  The  plaintiff  proposed  to 
prove  by  tbis  witness  that  plaintiff  had 
crops  on  her  land ;  that  the  bridge  was 
torn  away  In  May  or  June,  1890,  and  that 
she  could  not  get  to  her  lands  to  cultivate 
them,  and  claims  damage  for  injury  to  the 
land,  BDd  failure  to  plant  tbe  crops,  and 
to  tbe  crops  then  plaated.  The  court  held 
that  sueli  was  not  the  rule  of  damage; 
tbat  tbe  only  damage  plaintiff  could  re- 
covnr  was  what  It  would  have  cost  tu  re- 
place the  bridge  as  directed  by  Arrlngton, 
and  plaintiff  excepted.  "This  canal  Is,not 
used  for  navigation  purposes.  No  vessels 
navigate  It  now.  At  Its  terminus  there  Isa 
grist  mill  and  elevator,— at  Weldon, about 
two  miles  from  tbe  land  of  tbe  plalntlO.— 
and  the  defendant  company  has  never 
erected  any  mills  or  other  works  on  the 
canal  boundary  running  through  the  plain- 
tiff's land.  I  have  never  given  permission 
to  use  the  water  for  any  purposes  except 
navigation,  i  don't  know  that  Mrs.  Bass 
ever  did.  I  am  ber  basiuess  agent.-  Mrs. 
Baas  controls  ber  own  property,  I  look 
after  ber  business.  When  I  talked  with 
Arrlngton  about  putting  bridge  back,  I 
don't  remember  that  he  said  anything 
about  our  not  putting  bridge  with  bench 
to  it.  He  said  we  might  put  bridge  there 
at  any  time,  so  we  did  not  obstrnct  water. 
Finally,  Arrlngton  said  he  was  advised  by 
Ills  counsel  that  he  was  not  liable  lor 
bunding  bridge,  but  that  Mrs.  Ponton  and 
sister  wanted  a  bridge,  and.  II  we  could 
use  one  bridge,  be  would  payfor  one  third. 
They  could  have  used  a  common  bridge 
between  them.  There  would  have  been 
some  little  more  dlstauce  lor  plaintiff  to 


travel.  Thetowpatb  on  the  canal  Isthenr, 
and  as  It  always  has  been.  Plaintiff  has 
never  replaced  the  bridge  at  all.  There  is 
none  there  now,  Tbe  old  bridge  that  was 
taken  away  was  worth  920.  I  remember 
back  to  1S52  or  1868.  There  were  then  a 
few  boats  rnnning  on  it,  and  also  one  mill 
at  Weldun,  about  two  mllus  from  plain- 
tiff's land.  Canal  company  in  possession 
of  it  ever  since.  My  sister  could  have 
hauled  away  the  lumber  from  the  bridge 
torn  down  Id  widening  the  canal,  and 
savefl  it.  I  understood  tbe  mill  was  oper- 
ated by  and  tjelonged  to  Colonel  Long.  It 
was  on  the  canal,  and  ted  by  water  of  the 
canal.  I  don't  tbink  the  canal  company 
operated  any  mill.  In  order  to  widen  the 
canal  at  this  point,  It  was  necessary  to 
remove  the  bridge.  Don't  remember  that 
any  boats,  have  been  run  on  canal  since 
the  war.  The  Guilford  Obb  bridge  laabout 
a  mile  from  plaintiff's." 

R.  J.  Bond,  witness  lor  plaintiff,  testi- 
fied: "I  hud  charge  of  laborers  in  cleaning 
out  canal.  Major  Walte  was  engineer.  I 
had  bridge  torn  down  by  his  orders.  Mrs. 
Bass  asked  to  let  bridge  remain  a  while, 
but  the  engineer  said  the  work  must  be 
completed  as  we  went.  It  was  necessary 
to  tear  bridge  down,  as  canal  was  widened 
ten  feet  additional  width,  and  is  a  foot 
deeper.  This  was  necessary  tu  put  canal 
In  proper  condition.  The  bridge  would 
have  dropped  in  canal  necessarily  while 
we  were  repairing  and  widening  canal  If 
we  bad  not  moved  it.  Tbe  timbers  were 
as  good  as  ever.  It  would  have  cost 
about  ten  dollars  to  replace  the  same 
bridge."  The  plaintiff  bererested  hercase. 

It  was  admitted  by  plaintiff  that  under 
the  charter  of  the  Uoanoke  Navigation 
Company  tbe  land  in  controversy  tbroagh 
which  this  canal  runs  was  duly  and  regu- 
larly condemned  to  the  width  of  80  feet  on 
each  side  of  center  of  canal,  and  that  pres- 
ent width  of  canal  is  86  feet.  This  aumis. 
eion  was  only  for  the  parposea  ol  this  salt. 
David  Day,  witness  tor  defendant,  testi- 
fied :  "  The  Roanoke  Navigation  Company 
has  been  In  possession  of  this  canal  for  over 
forty  years,  within  my  memory.  It  has 
used  thecanal  and  had  possession  of  it  for 
over  40  years.  Had  boats  on  It  before  tbe 
war;  none  on  it  since."  J.  L.  Bass,  wit- 
ness for  defendant,  testified :  "Am  70  yearn 
old.  Bvcr  since  I  can  recollect,  tbs  Roa- 
noke Navigation  Company  were  in  posses- 
sion ol  tbis  canal  running  through  plain- 
tiff's land.  I  recollect  as  far  back  as  1880. 
They  used  the  canal  and  towpath.  Had 
boats  on  It  before  tbe  war."  The  record 
In  case  of  State  ex  rel.  Thomas  8.  Kenan, 
Attorney  General,  v.  Roanoke  Navigation 
Company  is  put  In  evidence  by  the  defend- 
ant; and  also  the  deed  from  Thomas  N. 
Hill,  receiver,  to  the  Roanoke  Navigation 
&  Water  Power  Company.  8.  P.  Arring. 
ton,  witness  for  defendant,  testified :  "  Am 
managing  director  of  defendant.  Defend- 
ant has  had  possession  of  thecanal  and 
right  of  way  constantly  since  2d  October, 
date  of  deed  from  Hni,  receiver.  "It 
was  necessary  to  remove  this  bridge  to 
utilize  canal,— dig  Hunt  and  widen.  We 
could  not  get  water  In  the  canal  sufficient 
without  this.  I  told  Fulghum  that  Mrs. 
Bass  might  replace  and  use  the  bridge  it 
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she  did  not  obstract  the  water.  I  have 
left  lockR  oo  nana],  and  propc3ee  to  ase  it 
for  Davieatlon,  If  it  pays  me  to  do  so.  I 
do  nut  aavlKate  now,  except  a  worbinx 
boat.  We  let  in  weterin  canal  asain,  after 
we  repaired  It,  on  November  26,  1891.  Not 
used  any.  boats  on  It  since  for  hire.  I  also 
have  roll!  and  elevator  at  Weldon,  and  ex- 
pect to  ose  the  water  also  tor  inannfac- 
torlng  porposes.  Webave  rented  out  land 
on  right  of  way;  also  repaired  canal  along 
its  way.  I  do  not  remember  any  partlc- 
nlar  act  or  work  done  on  the  canal  where 
It  passes  throuEh  the  BasH  land  prior  to 
18R9.  by  me  or  my  present  company.  The 
main  purpose  of  development  of  the  canal 
is  for  mannfactnring  parpoees."  W.  E. 
Daniel,  witness  for  defendant,  testified: 
"I  rented  unt  houses  on  the  canal  tor  de- 
fendant company.  These  boOHes  were  In 
Weldon. " 

Exception  4:  The  defendant  offers  In  ev- 
idence a  deed  from  one  Hudson  to  the 
Roanoke  NnvlKatlon  Company,  dated  1823, 
ronreylng  land  adjoining  Incus  la  quo. 
The  plalotltr  objected  to  tbis  eTtdenee. 
Objection  overrated,  and  the  deed  admit- 
ted. The  plalntlfl  excepts. 

T.  A.  Clark,  witness  for  defendant,  testi- 
fied: "I  have  lived  In  Weldon  since  1854  or 
1865.  There  were  three  mills  there  on  the 
canal  company's  land,  run  by  waterdra  wu 
from  the  canal  by  race  ways.  These  mills 
remalue«l  there  np  to  a  few  years  ago. 
They  were  not  owned  by  the  Roanoke 
Navigation  Company.  Boats  ceased  to 
mn  on  ^he  canal  between  1854  and  1858. 
Thedefendant  had  possession  of  canal  and 
Its  property  after  the  Roanoke  Naviga- 
tion Company.  The  mills  were  In  posiies- 
slon  of  Mr.  Emry  In  1886.  He  worked  on 
the  canal.  The  old  company  did  no  work 
on  the  canal  In  the  last  10  or  12  years,  and 
the  defendant  did  none  nntll  they  began 
Improving  the  canal  in  1890. " 

(7)  Is  the  defendant  using  said  canal  for 
mannfactnrlng  purposes  withont  the  con- 
sent of  plaintiff?  The  plalntlfi  relused  to 
adopt  and  submit  Issues  tendered*  and  ob- 
jected to  the  Bubfltltutlon  of  the  others  for 
tliem. 

The  plaintiff  submitted  several  prayers 
for  instruction,  and  excepted  to  the  refusal 
to  give  them.  The  potnts  raised  by  these 
are  discussed  In  the  opinion.  The  .court 
Intimated  that  Itwonld  charge  the  Jury  > 
(1)  That  the  evidence  did  not  establish  an 
easement  In  the  bridge;  that  there  was  no 
evidence  that  the  use  of  it  was  not  per* 
missive;  that,  In  any  view  of  the  evidence, 
the  defendant  had  a  right  to  remove  It  It 
necessary  to  repair  the  canal ;  tha  t  It  was 
the  plnlntltf'e  own  tolly  not  to  replace  it 
when  given  permission :  that  there  Is  no 
evidence  that  prior  to  net  of  1856  plaintiff 
bad  aneasement  In  this  bridge.  (3)  That, 
as  to  third  issue.  In  any  view  of  the  evi- 
dence. It  It  Is  believed  liy  the  Jury,  together 
with  the  admissions  In  the  cause,  the  Jury 
should  answer  that  Issne  and  the  fourth 
iMue^No.**  Thereupon  the  plaintiff  sub- 
mits to  nonsuit,  and  appeals  Co  anpreme 
eonrt. 

R.  O.  liurtont  tor  appellant.  T,  N.  BIB 
and  W.  B.  Dajr,  for  appellee. 

▲tbbt,  J.  It  la  not  naeeasary  to  the  de- 


cision of  the  questions  involved  in  this  ap- 
peal  to  determine  whether  the  English 
doctrine  lu  reference  to  the  grantor's  right 
of  reverter  when  corporations  are  dis- 
solved prevHlled  in  North  Carolina  in  any 
case,  or  whether  v/v  would  foltnw  the 
equitable  rule  adopted  by  the  courts  ol 
some  of  the  states.  In  Ifae  absence  of  posi- 
tive and  constitutional  leglslatiqn  bear- 
ing upon  a  given  state  of  facts.  The  ao- 
thoritles  elsewhere  are  conflicting,  and 
thus  tar  the  question  has  not  In  all  of  its 
bearings  been  definitely  settled  by  this 
court.  2  Wat.  Corp.  %  4S5;  Ang.  A  A. 
Corp.  §  779:  Hasun  v.  Mining  Co..  183  U.  S. 
60, 10  Sup.  Ct.  Bep.  234;  2  Mor.  Priv.  Corp. 
SS  1081,1082;  Bacon  v. Robertson.  18 How. 
488;  2  Kent.  Comm.  pp.  307.  309;  Von 
Glahn  v.  De  Roeset.  81  N.  C.  467;  Fox  v. 
Horah,  1  Ired.  Eu.8n8;  Goocb  v.  McCHee.BS 
N.  C.64;  State V. Rives, 5  Ired. ?97;  Hughes 
V.  Commissioners,  107  N.  C.  6u7.  12  S.  E. 
Rep.  465.  Leaving  outof  view  the  learned 
dIsruBslon  of  this  subject  by  Chief  Justice 
Smith  in  Von  Glu  hn  v.  De  Roseet  and  Uooch 
V.  McOee,  supra.  In  which  the  suggestion 
wua  made  that  the  olderdeclslonn  present- 
ed the  sfatusof  a  corporation  whose  char- 
ter had  been  forfeited  In  a  conrt  of  law  as 
distinguished  from  a  court  of  equity,  we 
think  that  the  controversy  here  may  be 
made  todependupon  the  application  of  the 
provisions  of  onrown  statutes  prescribing 
what  disposition  shall  be  made  of  proper* 
ty  In  case  of  dissolution. 

The  Roanoke  Navigation  Company, 
whose  franchise  and  property  are  claimed 
by  the  defendant  by  virtue  of  a  purchase 
at  a  sale  under  a  Judicial  decree,  made  pur- 
suant to  previous  legislation,  to  which  we 
will  presently  advert,  was  originally  In- 
corporated under  the  authority  of  the  act 
of  1812,  (2  Rev.  St.  236.)  which  was  amend- 
ed by  several  subsequent  acts  passed  re- 
spectively in  1815, 1816,  1817,  1823.  and  1832. 
Sections  8  and  12  of  the  act  of  1812  provid- 
ed that  the  real  estate,  whether  acquired 
at  private  aaleorby  condemnation, should 
be "  vested  In  the  said  proprietors,  their 
hdra  and  assigns,  forever,  as  tenants  In 
common.  In  proportion  to  their  respective 
shares."  So  that  the  original  owners, 
either  voluntarily  or  by  the  exercise  of  the 
right  of  eminent  domain,  If  they  received 
the  full  price  of  the  fee,  would  lose  nothing 
It  the  land  should  never  revert,  in  creat- 
ing each  a  quasi  public  corporatlotj  for 
the  purpose  of  opening  a  ebannel  tor  cora- 
meree,  the  parties  and  Juries  who  deters 
mined  values  of  land  acquired  are  deemed 
to  have  acted  upon  the  Idea,  then  evident- 
ly controlling  the  legislature,  that  a  great 
public  highway  would  be  prepared  for  pt* r- 
manent  use,  and  that,  in  ease  one  set  of 
proprietors  should  torielt  their  rights  for 
misuser  or  nonuser,  the  lawmaking  power 
of  the  state  would  see  that  the  property 
necessary  to  subserve  this  Important  end 
should  pass  to  another  similar  public 
agency,  or  be  subject  to  the  control  of  the 
sovereign  power  which  had  authorised  it 
to  purchase  and  hold  laudH  In  tee  for  a 
particular  purpose.  The  legislature  could 
not  have  anthorized  the  taking  byapii- 
vate  corporation  tor  purely  private  pur- 
poses; but  sneh  bodies  pollUe,  as  com* 
panies  organised  to  manage  railway  ham 
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■ndcanalBfor  traniportatlon  of  persons 
and  property,  tliough  In  other  renpects 
private  corporations,  are  like  counties 
and  towns,  from  tbelr  very  nature,  and 
take  and  hold  snch  property  as  Is  neces- 
sary lor  corporate  purposes  under  a  dele- 
Katlon  of  norarelKnt;  by  tbe  state,  and 
sabjecttotba  aatboTlty  of  tbe  state  "to 
provide  specially  how  Its  indebtedness 
shall  be  paid,  and  to  subject  all  or  a  por- 
tion of  Its  property  to  sale  under  execu- 
tion or  in  any  other  mode,  at  tbe  Instance 
of  a  creditor."  Qoocti  v.  McGee,  supra; 
Railroad  Cu.  v.  Colwell,  89  Pa.  Bt.  887; 
Hngbes  V.  Coninilssionere,siipra.  Tbe  ez- 
erelBu  <rf  the  poww  to  provide  bow  tbey 
shall  fairly  and  etinltably  discharge  the 
claims  of  creditors  Is  not  Inhibited  as  dls- 
torbiag:  vested  rights  orlmpairlnte  the  ob- 
IlKatlon  of  contracts.  Indeed,  apart  from 
such  legislative  control  over  It  as  Inheres 
In  Its  very  creation  to  a  public  or  qanai 
pabllc  corporation,  the  lawmaking  power 
of  a  state  hfM  the  anquestloned  right  to 
provide  the  meaas  of  enforcing  existing 
eontraets,  as  dlstlogulshed  from  tbe  pow- 
er of  imposing  a  new  obligation,  divesting 
a  right  or  destroying  a  remedy.  Hare, 
Const.  Law,  pp.  787,  789;  Cooley,  Const. 
Urn.  (4th  Kd.)  p.  469;  Munn  v.  Illinois.  94 
C.  S.  126. 180.  Even  it  the  cunrta,  la  tbe 
exercise  of  equity  Jarlsdlctloa,  could  not, 
before  the  passage  of  our  statutes,  take' 
tbe  property  ot  a  guatii  public  corporation 
In  custody  tor  the  payment  of  Its  debts, 
the  legislature,  nccordlog  tn  all  of  our  au- 
tborlttee.  bad  ample  power  to  priivlde 
what  portion  of  the  property  necesHary  for 
corporate  purposes  shall  be  subject  to 
Hale,  and  when  and  bow  It  shall  be  sold 
lor  that  purpose.  Qooeb  t.  McOee, supra. 
The  primary  objeet  In  permitting  the  ez- 
ercUe  ol  the  sovereign  power  of  eminent 
domain  was  to  take  the  land  for  a  public 
purpose,  and  tbe  eondltfon  Implied  In  the 
very  creation  of  the  corporation  was  that 
the  creator  should  snpervlee  the  artificial 
beloE  so  fnr  as  to  see  that  It  or  aaother 
similar  agency  sbonld  subserve  tbe  end  for 
which  It  was  brongtat  Into  existence;  the 
power  of  the  state  being  abbjeet  only  to 
the  limitations  imposed  by  tbe  constitu- 
tions, state  and  federal. 

Tbe  power  ot  the  legislature  to  pass 
substantive  laws  is  limited  only  by  the  re- 
atrletlons  as  to  vested  rights  and  eon- 
tracts.  We  have  seen  that  legislation  pro- 
viding adequate  means  for  the  enforcenient 
of  existing  contracts  Is  not  within  the 
constitutional  Inhibition  as  to  Impairing 
the  obligation  Imposed  by  them.  On  tbe 
other  band,  a  bare  expectancy— such  as 
that  of  tbe  heir  presumptive  under  the 
canons  ol  descent,  tbe  devisee  named  in  a 
last  will  ond  testament  executed  by  a  per- 
«oD  still  Uvlng,  tbe  claim  to  rights  by  Bur> 
vlTorabtp  by  a  Joint  tenant,  where  a  stat- 
tite  has  made  them  tenants  In  common, 
the  right  to  a  forfeiture  or  interest  re- 
served on  a  con  tract  on  account  of  usury— 
In  not  (as  it  baa  beun  held)  protected  as  a 
vested  right,  but  may  be  modified  or  de- 
atroyed  at  the  will  ol  tbe  lawmakers  by 
atatnte.  Cooley.  Const.  Llm.  (4tb  Ed.) 
pp.  446-447;  Ordr.  Const.  Leg.  p.  601; 
Tied.  Um.  pp.  348-860;  Lawson,  Bights, 
Bern,  ft  Pr.  p.  6088, 5  8967,  and  note;  Par- 


melee  V.  Lawrence,  44  111.  405 ;  HolbroQk 
Finney,  4  Mass.  .567;  Westervelt  v.  Qrogg, 
13  N.  Y.  208:  Loveren  v.  Lamprey, 32  N.  H. 
484;  8  Amer.&  Eog.  Bnc.  Law, pp.  758,769; 
Mlngov.Gllmonr.l  Hay w.  (N.C.)  1!79.  The 
law  applicable  In  our  case  Is  by  its  terms 
retrospective,  and  we  do  not  think  that 
tbe  legislature  transcended  tbe  limit  of  Its 
powers  In  providing  for  tlie  substitution 
of  one  pabllc  agency  Instead  of  another, 
and  thereby  postponing  the  possibility  of 
reverter,  if  It  existed  at  all.  That  such 
contingent  claim  to  the  reverulon  is  at 
bmt,  where  admitted  to  exist,  only  an  ex- 
pectancy defeasible  at  the  will  of  tbe  state, 
is  made  more  appaivnt  when  we  recall 
the  admitted  principle  that  It  rests  with 
the  sovereign  to  Insist  upon  the  forfeiture 
for  failure  on  the  part  of  the  corporation 
to  comply  with  Its  charter;  and  if.  in  our 
ca8e,,thR  state  had  not  moved,  and  should 
never  move,  in  the  matter,  there  could  be 
no  dissolution.  Railroad  Co.  v.  Saunders, 
8  Jones,  (N.  C.)  126:  Railroad  Co.  v.  John- 
ston, 70  N.  i\  348;  Navigation  Co.  Neal, 
8  Hawks.  620. 

A  claim,  contingent  upon  action  by  the 
legislature  or  by  the  executive  depart  ment 
or  the  state,  that  may  never  be  taken, 
would  seem  clearly  so  remote  aqd  uncer- 
tain as  to  [all  under  tbe  denomination  of 
an  expectancy,  subject  to  destruction  bj 
the  power  which  alone  could  creat;|B  the 
contingency,  or  could  refrain  from  doing 
so  at  its  pleasure.  Supposing  that  tbe 
act  of  1881  did  not  apply  to  a  strictly  pri- 
vate corporation  whose  charter  had  ex- 

f tired  by  Its  own  limitation,  as  declared 
a  Vox  V.  Horah.  1  Ired.  Eq.  858,  or  to  a 
QDAiSf  public  corporation  dissolved  either 
lor  violation  or  by  ezplratlou  of  Its  char- 
ter, the  legislature  bad  nevertheless  tbe 
same  power  to  pass  the  Aets  of  1871-79 
( Battle's  Revlsal,  e.  36,  flS  39, 46)  a  ad  tbe  act 
of  1874-75,  c.  198,  as  to  enact  that  which 
took  etrect  20  years  before,  but  after  the 
property  of  tbe  navigation  company  had 
vested  ander  tta  eborter  and  tbe  laws 
amendatory  thereof.  Tbe  validity  ol  the 
last-named  act  has  been  expressly  ac- 
knowledged InQooch  V.  McGee,  supra,  and 
Inferentially  In  State  v.  Navigation  Co.,  86 
N.  C.  408,  as  well  as  by  approval  ot  the 
principle  in  Fox  v.  Horah,  supra.  It 
provides  that  before  a  Jndgment  of  dla- 
solotion  the  court  may  appoint  a  ra- 
eelver,  and  make  other  orders,  as  pre- 
scribed In  chapter  26,  {  89,  of  Battle's 
Bevisal,  and  that  "such  sale  and  convey- 
ance shall  pass  to  tbe  purchaser  or  pnr* 
chaaers  at  the  sale  not  only  theworksand 
property  of  the  company  between  tbe 
towns  of  Gaston  and  Weldon  and  at  Wel- 
dou,as  aforesaid,  as  tbey  were  at  the  time 
ol  rendering  the  Jndgment  ol  dissolution, 
bot  also  all  snch  Irancblses.  rights,  and 
privileges  as  said  company  or  corporation 
now  have  by  law.  •  •  •  The  corpora- 
tion thus  created  by  such  sale  and  convey- 
ance shall  succeed  to  all  the  rights,  fran- 
chises, and  privileges  as  are  now  had  and 
enjoyed  by  the  Boanoke  Navigation  Com- 
pany between  tbe  cowna  of  Gaston  and 
Weldon  and  at  Weldon.* 

Under  the  decree  of  the  court  rendered  In 
pursuance  of  the  act  of  1ST4-75,  R.  T.  Ar- 
rington.S.  P.  Arrtngton,  WlUlam  Mahona, 
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and  J.  D.  Camerun  became  parcbasera. 
Tfiey,  uoder  the  corporatu  name  of  the 
fioaaoke  Navlgatlun  &  Water  Power 
Company,  were  clothed  by  another  stat- 
ute (PrlT.  Lawa  188S,  c.  67)  wltb  evnry 
rlRht,  etc.,  of  the  former  company,  "in- 
cludioK  tbe  rlffht  to  tfaf>  use  of  the  water 
of  the  Roanoke  river,  to  be  drawn  throiiKh 
the  canal,  for  tiaTlgatlou,  mauufacturinK. 
or  other  purposes,  and  are  vested  with 
every  rltfht  to  own,  nse,  and  en]ny  the 
water  power  of  aald  Roanoke  Navigation 
Company,  to  rent  or  to  leabts  the  same," 
etc.  The  atute  of  VIrKlnla.ln  the  year  1816, 
passed  an  act  giving  to  the  Uoanoke  Navi- 
gation Company,  orjcanixed  under  the  law 
already  referred  to,  the  exclusive  right  to 
improve  the  navigation  of  so  much  cf  the 
Roanoke  river  and  its  branches  as  was 
situate  In  that  state,  permitting  Individu- 
als and  banks  to  snbscrlbe  an  addjtional 
snm  of  9200,000  to  be  applied  for  that  pur- 
pose, and  providing  for  the  cundemoatlon 
of  land  necessary  for  right  of  way,  etc. 
By  its  terms  this  charter  was  to  be  ac- 
cepted by  the  stockholders  of  the  company 
in  order  to  give  It  validity,  as  It  after- 
wards was;  and  the  general  assembly  of 
North  Carolina  gave  Its  formal  assent  by 
statute  the  next  year.  2  Rev.  St.  p.  252. 
If  the  act  beeonalaen»d  as  applicable,  by 
virtue  of  the  mere  assent  to  the  consolida- 
tion on  the  conditiona  prescribed  by  a  sis- 
ter state,  to  the  portion  of  the  canal  lying 
In  North  Carolina,  so  far  from  conetruiog 
section  5  as  a  restriction  upon  the  right  of 
the  old  company.  It  seems  rather  to  raise 
the  Implication  that  It  had  the  exclndve 
right  to  Qse  the  canal  for  waterworks 
(which  seems  to  be,  sometimes,  at  least, 
Hynonymons  with  milling  or  manufacture 
Ing  purposes, as  nsedln  these  old  statutes) 
erected  upon  its  own  right  of  way,  and  tu 
prohibit  the  withdrawal  ot  water  from 
the  canal  by  every  one  owning  an  eligible 
sltaatlon  for  patting  ap  machinery  fn  the 
vicinity  of  Its  llne,exeRpt  with  the  consent 
of  the  company,  opon  which  the  daty  ot 
entering  Into  an  agreement  with  the  own- 
er of  the  site  on  reasonable  terms  was  re- 
qnlrod.  The  language  Is  not  at  all  clear, 
hnt,  taking  the  whole  context  Into  con- 
atdwation,  tha  only  Interpretation  that 
seems  to  be  reasonable  and  consistent 
with  the  general  purpose  to  permit  the 
use  of  the  water  of  the  canal  for  mHls  In 
subordination  to  the  main  object  of  using 
It  as  an  artery  ol  commerce  Is,  first,  that 
neither  the  company  noran  Indlvldnal  can 
withdraw  the  water  from  the  canal,  and 
convey  It  over  the  land  of  another  land- 
owner to  reach  an  eligible  site  for  otillS' 
Ing  it  as  a  power,  wtthont  the  consent  of 
such  owner,  but  may  with  each  consent; 
and  that  the  duty  Is  imposed  upon  the 
company,  where  it  can  be  done  without 
Interfering  with  the  primary  businens  of 
navigation,  of  farming  out  at  reasonable 
rates  a  snfOdent  anpply  of  water  to  the 
''aJtaatlon"  owner.  It  will  be  observed 
that  the  company  Is  empowered  and  di- 
rected, if  it  can  be  conveniently  done,  to 
make  the  canal  "answer  both  the  pur- 
poses of  navigation  and  the  waterworks 
aforesaid,"  and  to  agree  with  the  "person 
possessing  such  situations  "concerning  the 
joat  proportions  to  be  borne  by  each  of 


the  expense  not  of  cutting  a  single  canal 
for  boats,  but  ol  making  canals  or  cuts'* 
that  would  eobserve  the  pnrpoaes  both 
of  navigation  and  ancta  waterworks.  The 
new  company  is  now  eonteading  for  the 
privilege  of  using  the  water  itself,  and 
farming  It  out,  to  be  used  for  manufactar- 
ers,  with  due  regard  to  the  rights  of  others. 

But  the  action  taken  by  our  luglslaturn 
was  one  nf  the  early  recognitions  of  the 
right  of  two  distinct  corporations  organ- 
ised under  the  laws  of  different  statea  tu 
become  consolidated  with  the  assent  ot 
such  states,  and  wltb  enlarged  or  restrict* 
ed  powers  and  privileges  lodged  in  the 
new  company.  Meyer  v.  JohoRtun.04  Ala. 
656  ;  8  Wood,  Ry.  Law,  p.  168U  et  seq. 
Though  corporations  are  cousolldatea, 
they  are  stilt  often  left  by  the  agreement 
and  legislation  so  far  separate  that'each 
remains  subject  to  the  laws  In  its  own 
state.  1  Wood,  By.  Law,  p.  32.  In  sucli 
eases,  each  charter remaliiii  lu  force,  though 
there  may  be  conflicts  In  their  provisions. 
Id.,  p.  57S,  note  6.  The  two  may  be  oper- 
ated together  with  enlarged  powers,  or 
with  restrictions  imposed  as  a  condition 
precedent  to  the  exerelM  erf  the  power  to 
consolidate. 

Unless  the  power  la  aperlally  reserved 
when  the  charter  la  granted,  or  under  the 
constitution  or  general  laws,  the  legisla- 
ture cannot,  as  a  general  rule,  modify  the 
charter  so  as  to  take  away  any  power 
which  would  Inure  to  theprofitof,orprove 
a  protection  to,  a  company  from  loss; 
bat  there  Is  no  restriction  opon  the  right 
of  the  sovereign  to  enlarge  Its  powers  or 
extend  its  privileges,  except  that  In  so  do- 
ing It  mast  not  infringe  upon  the  vested 
rights  of  another.  If  there  was  no  au- 
thority given  to  the  old  company,  either 
In  terms  or  by  neeeasary  implication,  to 
erect  mannfactuiing  eatabllahmente,  and 
use  the  water  for  ranntng  tbem  and 
others  owned  by  landowners  In  the  vicin- 
ity, the  leglslatareanqueatlonably  had  the 

Sower  to  grant  £fe  novo  all  of  theprtvl- 
igcs  enumerated  In  section  1,  c.  57,  Laws 
1885,  it  such  action  was  In  conflict  wltb 
no  right,  but  only  with  the  claim  ot  the 
plalntitf,  as  the  devisee  of  one  ot  the  orig- 
inal grantors,  to  the  possibility  of  re- 
verter, Which  the  act  ol  1874^-76  provided 
shoold  not  vest  If  it  otherwise  wnaM 
have  done  so  on  the  dissolution  onder 
that  act.  The  legislature.  In  the  exercise 
of  Its  authority,  and  in  order  to  make  the 
corporation  responsible  to  its  creditors, 
and  to  turn  over  any  balance  to  the  stock- 
holders, interposed  and  destroyed  any  ex- 
pectancy that  the  plalntitf  or  her  grantor 
might  have  claimed.  Having  parted  with 
his  property,  fn  the  most  favorable  view 
of  the  law,  in  contemplation  of  the  right 
to  exercise  such  legislative  power,  the 
plaintiff  has  no  Jost  ground  of  complaint. 
The  defendant  bought  on  the  invitation 
of  the  state,  In  order  to  satisfy  thaw  ]nat 
claims,  and  with  the  assurance  of  the  sov- 
ereign that  It  would  succeed  to  the  frun- 
ehlseri  and  powers  of  the  old  company, 
and  have  the  right  to  ask  for  additional 
privileges. 

We  see  noforce  In  the  argument  that  the 
defendant's  right  to  the  land, conveyed  by 
the  person  through  whom  plaintiff  clalma. 
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has  b<»n  forfeited  by  accepting  the  new 
charter,  whicb  confers  tbe  power  to  erect 
and  operate  man  of  acta  ring  establisb- 
men  ts,  and  to  lease  water  to  ran  other 
mills,  and  by  nonnser  lor  navlsatlun.  In 
faUiog  back  upon  this  position  It  is  con- 
ceded by  Implication  that  the  sale  under 
tbe  act  of  1874-75.  wben  tbe  Intention  to 
nse  the  water  exclaslvely  as  a  water  pow- 
er was  notaH  yetdisclosed.  was  valid,  and 
parsed  tbe  title  to  tbe  property  and  fran- 
chise to  the  purchaser.  But  It  is  contend- 
ed that  the  franchise  has  been  again  tor- 
felted.  Tlie  reply  ie  that  only  the  sover- 
eign state  itself  can  demand  the  forfeitnre, 
and  assert  Its  right  to  dissolve  the  corpo- 
ration. 3  Wood.  By.- Law,  S  497;  Wat. 
Corp.  p.  155,  §  42. 

It  is  perhaps  unnecessary  to  say  thnt 
oar  legirilature,  In  providing  by  statute 
(Code,  §  1K49  et  seq.)  (or  tbe  condemnation 
of  land  for  the  purpose  ol  erecting  mllla 
thereon,  classifies  a  corporation  that 
erects  mills  generally  as  one  of  tbonc  pri- 
vate corporations  which  enjoys  a  prerog- 
ative frunchise  bocauBe  of  some  powers 
or  duties  which  it  is  to  perform  for  the 
pnbllr,  and  to  that  extent  la  qanal  pahne. 
1  Wood,  By.  Law,  S  6<  n  the  safe  had 
been  anthorlzed  by  the  act  of  1S74-75  for 
the  ezpreseed  pnrpuse  of  creating  a  new 
compauy,  clothed  with  tbe  power  to  erect 
mannfacturluK  establishments  and  lease 
water  rights  to  otberminowners.itmight 
be  qaestionable  whether  the  probable 
benefits  to  tbe  cotermlaoas  landowner 
would  not  be' greater  than  if  tbe  canal 
wereatlll  kept  open  for  tbe  passage  of 
boats,  which  can  no  longer  compete  with 
tbe  numeruns  railroads  that  traverse  tbe 
country,  which  tbe  navigation  company 
was  organized  to  develop. 

What  we  have  said  dlsposea  of  tbe  ex- 
ception arising  nut  of  the  aecond  cause  of 
action  In  which  the  plaintiff  claims  pos- 
session of  so  much  of  tbe  right  of  way  ex- 
tending 80  -feet  on  each  side  of  the  center 
of  the  canal  as  lay  originally  within  tbe 
limits  ot  tbe  land  of  her  former  husband. 
Daniel  Mason,  under  whom  ebe  holds  as 
his  devisee  for  life.  There  was  no  error  In 
refosiog  tocharge  that  the  land  In  contro- 
versy had  reverted.  Having  the  right  to 
dear  oat  and  enlarge  the  canal,  tbe  de- 
fendant conld  revolte  any  license  given  by 
its  predecessor  or  its  agents  to  erect  a 
bridge  sncb  as  Interfered  with  tbe  enjoy- 
ment of  Its  franchise.  Durham  &  S.  B. 
Co.  T.  Blchmond  &  D.  R.  Co.,  104  N.  C. 
669, 10  8.  B.  Bep.  664.  The  husband  of  tbe 
plaintiff  before  hla.  death,  and  tbe  plain- 
tiff since  his  death,  had  been  using  a  bridge 
across  tbe  canal  for  about  40  years,  un- 
der a  parol  license  from  the  Roanoke  Nav- 
igation Company,  given  to  lilm.  There 
was  no  evidence  that  tbe  bridge  was  used 
farther  back  tban  1852;  certainly  no  tes- 
timony to  Bhow  that  the  crossing  was 
erected  on  an  old  ostabllsbed  way  existing 
when  the  eanal  was  coniitracted.  The 
question  does  not  arise  as  to  Its  obllga* 
tlon  to  keep  up  the  bridge  under  tbe  atat- 
ata  now  applying  to  railroad  companies, 
(Code^  i  1710;  Bev.  Code,  f  80,  e.  61.)  which 


seems  to  have  been  first  enacted  in  1855. 
Tbe  bridge  was  placed  directly  across  the 
Btream,  from  which  the  defendant  had  a 
right  to  remove  aoy  obstrnctlon  that  In- 
terfered with  widening  thechannelat  that 
point.  The  occupation  and  use  by  the 
plaintiff  and  her  husband  for  over  40 years 
would  raise  no  presumption  of  a  grant; 
tbe  condemnation  of  the  land  under  tbe 
old  charter  being  admitted.  Code,  §150: 
Railroad  r.  McCasklll,  94  N.  C.  746. 
We  think  that  the  defendant  bad  the 
right  to  remove  tbe  bridge  as  a  nuisance, 
and  was  under  uo  legal  duty  to  replace 
with  another  after  widening  the  canal. 

Without  specific  mention,  we  have  dis- 
cussed tbe  exceptions  growing  out  of  the 
refusal  to  give  the  proposed  instructions, 
and  have  reached  theconclnsion  that  there 
was  no  error  In  sacb  refusal,  nor  In  tbe 
Intimation  as  to  tbe  instruction  that 
would  be  given. 

With  great  respect  for  the  learned  conn- 
si'l  who  pressed  the  exceptions  as  to  Issues, 
wp  do  not  deem  It  necessary  to  follow 
bis  argument  In  detail.  In  view  of  what 
we  have  already  said,  It  seems  manifest 
that  the  plaintiff  was  not  deprived  ul  the 
opportunity  to  present  any  view  of  the 
law  arising  out  ot  the  evidence.  If  the  is- 
sues tendered  had  been  adfiptcd,  tlie  In- 
strnction  proposed  to  he  given  by  his 
honor  would  have  been  equivalent  to  tell- 
ing tbe  Jury  (and,  we  think,  correctly) 
that.  In  any  .view  of  the  evidence,  they 
should  respond  to  the  1st,  2d.  4th,  and  5tb 
Ifftiuea,  "No;"  to  the  Rd,  "Nothing;"  and 
to  6th  and  7th,  "Yes:"  and  notifying 
counsel  that  upon  such  verdict  he  would 
give  Judgment  (or  the  defendant.  The 
plaintiff  was  not  deprived  of  the  oppor- 
tunity to  present  any  view  of  the  law 
arising  out  of  the  testimony,  and  the  ex- 
ception is  tfaerefore  untenable.  Denmark 
V.  Railroad  Co.,  107  N.  C.  185, 12  S.  £.  Bep. 
54 :  Boyer  v.  Teagoe,  106  N.  C.  576,  11  S.  E. 
Rep.  665;  Bonds  v.  Smith,  106  N.  C.  56S. 
11  S.  E.  Bep.  322;  Emery  v.  Railroad  Co., 
lOi!  N.  C.  209,  9  S.  E.  Bep.  139. 

Since  the  plaintiff  was,  In  no  view  of  the 
evidence,  entitled  to  recover  damage,  It 
was  not  material  whether  his  honor  stat- 
ed the  rule  (or  assessing  damage  correctly 
or  Incorrectly.  \p  passing  npon  the  testi- 
mony. The  rejected  evidence,  it  admitted, 
would  nut  have  given  tbe  plaintiff  a  bet* 
ter  status  in  court,  or  entitled  her  to  a 
hearing  on  any  Issue  arising  on  tbe  plead- 
ings and  evidence,  and  there  was  no  error 
from  which  plaintiff  soatalned  any  Injury, 
if.  In  fact,  there  was  error  at  all. 

If  the  defendant  offered  the  deed  for  tbe 
tract  of  land  adjoining  the  land  In  contro* 
vcrsy  to  establish  a  boundary.  It  was 
probably  competent  for  that  purpose. 
But  It  was  incnmbent  on  plaintiff  to 
show  in  some  way  bow  the  error  com- 
plained ot  operated  to  his  Ininry,  and,  as 
we  cannot  see  bow  he  waa  prejudiced  by 
Its  admission,  we  conelade  that,  U  an  er- 
ror, It,  too,  washarmleas.  Upon  a  review 
of  tbe  whole  record,  we  are  of  opinion 
that  the  Jadgment  below  •honld  be  al- 
flrmed. 
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BBOABWBUi  T.  BA.y. 
(Supmaa  Court  of  North  OaroUiUL    Dm.  20, 
1882. 

CntnoHXBi  TO  Cori^bot  Casb  on  Appeal. 
Where  the  appUcation  shows  that  mata- 
rial  eTideoce  was  omitted  In  the  case  settled  on 
appeal,  and  that  such  evidence  can  be  fnr- 
niAied,  certiorari  will  be  granted  to  perfect  the 
record. 

Action  by  P.  D.  Broad  well  atjalnat  O, 
B.  Ray.  From  the  Judginent  rendered  de- 
fendant; appealed,  and,  mnturlal  evldenre 
bavins  been  omitted  from  tbe  caw  as  aet- 
tied,  he  petltlona  for  certiorari  to  com- 
plete  the  record.  Granted. 

W.  H,  Pace,  for  petitioner.  S,  G,  Ryan, 
opposed. 

Clark,  J.  The  affidavit  upon  which 
the  motion  tor  a  certiorari  Is  baeed  avers 
omlttston  of  material  evidence  In  tAe  caae 
as  nettled  by  the  ludse,  and  tbe  affiant's 
belief  that  tbe  judi^  will  make  the  correc- 
tion in  that  reapect  If  tflven  an  opportn- 
nity  to  do  so.  The  affiant  gives  as  hia  rea- 
son for  surh  belief  that  tbe  jndge  has  In- 
formed his  counsel  that  he  had  tbe  evi- 
dence as  taken  down  at  tbe  trial,  and 
that  be  woold  famish  the  snme  If  the  caau 
la  again  placed  brfore  blm.  Tbe  affidavit 
n«KAtlves  lacbea  and  avers  merits.  Pee- 
bles T.  Braswell,  107  N.  C.  68. 12  8.  B.  Bep. 
44.  This  compiles  with  all  the  require- 
ments of  tbe  precedents.  McDanlel  v. 
King,  89  N.  C.  29;  Porter  v.  Bailroad  Co., 
97  N.  0.  63,  2S.  E.  Rep.  BSO;  Lowe  v.  EL 
llott,  107  N.C.  718,12  S.E.  Rep. 388;  Clark's 
Code,  (2d  Ed.)  pp.  549,  663.  There  was  an 
exception  belo  w  tha  t  there  was  no  evidence 
Bufflcleat  to  go  to  the  Jury,  and  a  eertlorart 
properly  lies  to  bring  op  the  omitted  tes- 
timony. State  V.  Kennedy,  89  N.  G.  588. 
Strictly,  the  rpst  of  the  record  sboald  have 
been  filed.  If  obtainable,  and  the  certio- 
rari asked  for  tocompletetberecord,  (Pltt- 
,man  v.  Klniberly,92  N.  C.  662;j  but  no  ob- 
jection Is  made  on  that  account  by  the  re- 
spondent, and  the  motion  is  made  at  tbe 
flmt  term.  Motion  allowed. 


(Ill  N.  0.  TIB)  . 

BTATB  V.  OODT. 
(Sapreme  Oomt  of  Nor&  OaioUiUL    Deo.  90^ 
1892.) 

FoBHioATioir  Axs  Adultbrt— BviontoB  -~ORiin- 

NAL  IHTBNT. 

Where,  on  the  proBecatioa  of  a  woman 
fot  lOTnication  and  adultery,  it  is  foond  by 
■pedal  verdict  that  she  lived  several  months  in 
luidt  sexual  intercourse  with  another  woman's 
hnsband,  a  verdict  of  guilty  ahotild  be  entered, 
though  a  form  of  marriage  was  gone  through 
with  between  her  and  each  man,  in  the  ab- 
■enoa  ot  a  showing  by  her  that  she  was  ip- 
■ane,  idiotic,  or  that  mthont  fault  she  was  19- 
norant  that  the  man  was  married  to  another; 
since  it  Is  not  Incumbent  on  the  state  to  prove  a 
guilty  intent  In  such  case. 

Appeal  from  superior  court,  Orabam 
county;  NV.  A.  Hoke,  Judge. 

Maletha  Cody  was  tried  for  fornication 
and  adolteryand  acqnltted,  and  tbe  state 
appeals.  Reversed. 

The  Attorn^  Generah  for  tbe  State. 


Clark,  J.  In  State  ▼.  Cotslian.  109  N. 
C.  T64y  760,  U  8.  E.  Rep.  107,  it  la  said: 
"The  fact  Is  not  to  be  lost  sight  of  that 
in  an  Indictment  for  fornication  and  adul- 
tery the  state  Is  not  nalle'l  on  to  prove  a 
criminal  Intent.  Tbe  case  is  made  out 
when  It  iB  shown  that  a  man  and  a  wo- 
man, not  being  married  to  each  other, 
habitually  engaged  in  sexual  Intercoorse. 
That  this  Is 'lewd  and  lasclvlons *  Is  not 
required  to  be  shown,  but  Is  an  Inference 
of  law  from  tbe  facts  proved,  aa  with 
*  malice  *  In  Indictments  for  homicide,  even 
though  In  the  latter  case  an  Intent  must 
be  charged.  Aa  to  this  offense  [furnlcn- 
tlon  and  adultery]  no  Intent  Is  requlreil 
to  be  charged  or  proved."  In  the  eatie 
quoted,  as  in  tbe  one  now  before  as,  the 
male  defendant  has  gone  through  a  form 
of  marriage  with  the  female  defendant, 
which  was  a  nullity,  because  hie  lawful 
wife  was  living.  The  court  go  on,  in  Cu  t- 
sbairs  Caae,  supra,  tusay  :  "Eitberparty 
may  avoid  such  legal  cftnclaslon  by  show- 
ing that  he  (or  she)  was  Insane,  Idiotic,  or 
Ignorant  of  tbe  facta.  Bnt  such  went  ol 
Intent  cannot  Innre  to  tbe  benefit  of  tbe 
other  party  who  bad  thetutAnt.'*  Tn  tliA 
present  instance  It  Is  found  by  tbe  special 
verdict  that  the  ferae  defendant  was  living 
for  months  in  illicit  sexual  latercourae 
with  another  woman's  husband.  The 
state  baa  proven  all  that  was  incumbent 
on  It  to  show  tbe  defendant's  goilt.  She 
has  not  withdrawn  herself  from  liability 
for  auch  conduct,  either  by  showing  that 
she  was  Insane,  idiotic,  or-  that  without 
fault  on  her  part  she  was  Ignorant  that 
the  man  was  married  to  another.  '  Tbe 
jury  say  that  they  are  left  In  ignorance 
on  that  point.  There  Is,  therefore,  noth- 
ing shown  which  withdraws  the  woman 
from  tbe  criminal  riMponslbillty  whicb 
arises  from  tbe  finding  that  abe  lived  for 
several  months  In  sexual  Intercourse  with 
a  man  to  whom  she  was  not  legally  mar- 
ried. Upon  tbe  sp«>cial  tacts  found  a  ver- 
dict of  guilty  should  have  been  entered. 
The  case  will  he  remanded,  that  it  shall  t>e 
so  entered  by  tbe  court  below.  When  this 
action  was  tried  below  we  preaame  that 
bis  honor  did  not  hare  Stace  r.  Cataliall 
before  blm.  Raveraed. 


PBNNIMAN  et  aL  V.  AliEtXANDBR. 
(Supreme  Court  of  North  CareUna.   De&  20, 

1802. 

AOOBPTAMcat-COLLATBBAl.  AOBBHimT-TFABOL 

EvmSNOB. 

In  an  action  on  an  acc^tanoe  for  the 
payment  of  money  to  become  due  on  a  bailding 
contract,  evidence  is  admissible  to  show  that  at 
the  time  defendant  accepted  the  order  it  was 
agreed  between  him  and  plaintiffs  that  b«  was 
to  pay  it  only  !n  case  he  became  indebted  to 
the  drawer  on  snch  contract,  and  that  the 
drawer  abandoned  the  contract,  and  nothing  be- 
came due  thereon. 

Appeal  from  superior  court.  Buncombe 
county;  W.  A.  Hoke,  Judge. 

Action  by  W.  R.  Peunlman  &  Co.  against 
B.  J.  Alexander  on  an  acceptance.  From 
a  judgment  for  plaintiffs,  defendant  ap- 
pesla. 

Tbe  plaintiffs  nomplatned  apOA  and  of- 
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lered  In  STldenee  a  paper  writing  of  whlcb 
tlie  lollowloff  la  a  copy : 

"Oct  18,  1890.  1st  paTment  on  aecond 
bouse,  payment  next  week  $182  25 

!!ad  parment  oa  Ist  house,  iwrment  in 
about  20  dars   66  IS 

2nd  paTment  on  2nd  hoaae,  porment  In 
abrat  80  dayi   66  12 

«264  BO 

T  authorize  B,  J.  Alexander  to  pay  the 
above  amount  to  Pennlman  &  Ca.  as  epec- 
laed  above.  Ashevtllp,  N.  C,  Oct.  18, 
1890.   Tickets  to  be  prewnted. 

[Signed]  "Jonathan  Moonbt. 

^Accepted.  B.  J.  Alexander." 

There  waa  evidence  by  plalntiffa  that 
one  W.  R.  Pennlman,  who  waa  alno  made 
party  plaintiff,  did  fumlah  Jonathan 
Mooney,  the  drawer,  an  amount  of  brick 
to  the  valaeBpeclfled,  and  that  plaintlfTs, 
Pennlman  i  Co.,  having  claims  to  collect 
aa  agents  for  W.  B.  Peonimah, hereabout 
to  commence  an  action,  and  claim  and 
attach  the  brick,  when  Jonathan  Mooney, 
the  debtor,  drew  the  ahove  paper  for  the 
amunnt  doe  for  the  brick.  $264.50,  and 
saiqe  was  accepted  by  defendant.  Bi  J.' 
AlexHnder,and  ault  was  not  then  Inatltut- 
ed;  that  uo  part  of  claim  bad  been  paid; 
and,  befora  bringing  this  anlt,  plalntlffn, 
aa  agents  for  W.  R.  Pt^nnlman,  had  de- 
manded payment  on  said  paper  of  the  de- 
fendant, B.  J.  Alexander,!  which  was  re- 
faaed.  The  term  "Tickets  to  be  present- 
ed **  on  face  of  paper  was  stated  to  signtfy 
that  Jenatiien  Mooney  had  given  tickets 
lor  the  amcuat  of  brick  an  they  were  de- 
livered, and  that  such  tickets  were  to  be 
sarreodered  when  draft  hill  was  paid. 
Uefenilan^  offered  himself  as  a  witness, 
and  propoaei  to  ebcwthat  his  acceptance 
of  paper  was  on  condttlota;  that  thedraw- 
er,  Mooney,  was  building  some  honsea  for 
detendact,  where  Itrlck  were  ased,  and  was 
bonding  same  by  contract,  payable  in  In- 
BtallmentB  as  work  progreaaed;  that  said 
Mooney  abandoned  work,  and  gave  up. 
contract  before  payments  were  due,  and 
he  never  became  Indebted  to  said  Mooney ; 
and  that  be  was  only  to  pay  bill  on  hand 
aceeptanca  In  case  be  became  Indebted  to 
Hooney  tor  aald  amounts.  This  evidence 
was  ruled  Incompetent,  and  defendant  ex- 
cepted. Defendant  further  Insisted  that 
there  was  no  ronsideratioa  for  said  paper 
moving  to  defendant,  and  moved  thecourt 
to  iDutrnct  the  Jury  that  for  this  reasuu 
the  plaintiffs  conld  not  recover.  This  was 
denied,  and  defendant  excepted.  Verdict 
and  Judgment  for  plalntltTs,  and  appeal 
by  defendant. 

W.  R.  Wbitaon^  for  appellant.  Cban.  A. 
Moon,  for  appellees. 

BcBWBLL,  J.  It  cannot  be  contended 
that  the  rights  of  the  plaintiffs  against 
tbe  defendant  are  stronger  than  If  he  had 
given  them  his  promissory  note  for  the 
aura  named  in  the  writing  on  whlcb  this 
action  is  broDght, Instead  of  accepting  tbe 
order  as  he  did.  If  he  had  done  so,— tiiat 
Is,  had  given  to  plaintiffs  hla  promlasory 
note  for  the  amount  of  the  order,— It 
would  have  been  competent  for  him.  If 
lUtfd  on  tbe  note  by  tbe  payees,  to  prove 


that  there  was  a  collateral  agreement  be- 
tween him  and  them  to  the  effect  that  be 
should  not  be  required  to  pay  except  up- 
on tbe  happening  of  certain  eventn,  or 
that  the  note  waa  without  consideration. 
Bros  well  v.  Pope,  83  N.  G.  67;  Kerchner 
McKae,  &f  N.  C.  21».  A  fortiori,  was  it 
admissible  for  tbe  defendant  to  show  that 
there  was  a  collateral  agreement  between 
himself  and  plain  tlHa  when  be  wrote  the 
word  "accepted"  on  the  order,  and  signed 
hfs  name  thereto;  for,  If  the  writing  be 
considered  as  a  draft  drawn  by  Mooney 
on  defendant  In  favor  of  plaintiffs,  the  le- 
gal relation  of  the  parties  when  It  had 
been  accepted  was  tbat'ot  indorser,  mak< 
er,  and  payee  of  a  promissory  note.  Uan- 
iel.  Neg.  Inst.  9  29. 
Krror. 


(lU  N.  C-  728) 
BTATB  T.  FRIZELL. 
<8apreme  Gonrt  of  North  Oarollna.    Dee.  2(^ 
1882. 

CaiuiNAt  Lav— FiNDi^Toa  bt  Graitd  Jnax— Ex- 

CBPTION8  TO  CRAROB— DiSMtSSAL  OV  APPEAL. 

1.  On  a  prosecntion  for  an  affray  the  in- 
dictment waa  drawn  against  defendant  and  one 
J.,  and  the  aames  of.these  two  were  marked  aa 
witnesses,  who  were  sworn  and  examined,  bat 
a  true  bill  was  returned  only  as  to  defendant, 
who  movad  to  quash,  and  In  arrest  of  judg- 
meut,  ou  tbe  srouud  that  "the  back  of  the  bill 
showed  that  defendant  waa  a  witness  against 
himself  before  tbe  jgrand  Jury."  E^d,  that 
these  motions  were  properly. refused,  as,  there 
tteing  two  defendants  in  Um  bill,  the  presump. 
tloQ  waa  that  they  were  examined  aa  witnesses 
only  against  each  other,  and  not  each  one 
against  himself. 

2.  It  need  not  appear  that  a  witness  be- 
fore tbe  grand  jury  was  sent  there  by  the  dia- 
trict  solicitor. 

3.  An  exertion  t6  a  diarge  as  ^van.  with- 
out a  specific  aarfgnment  of  error,  la  Insuffi- 
cient. 

4.  A  criminal  appeal  will  be  dismissed,  or 
the  judgment  afilrmed,  when  the  record  is  ma- 
terially defecUve,  if  the  attorney  ^neral  makes 
'a  motion  to  that  effect,  and  no  simdent  excoae 
for  the  defect  la  shown. 

Appeal  from  superior  eoartt  Jackson 
county;  Bynum,  Judge. 

T.  M.  Frlsi^l  waa  convicted  of  taking 
part  In  an  affray,  and  appeals.  Affirmed. 

The  Attorney  Oeaerats  for  the  State. 

Clabk.  J.  The  indictment  was  drawn 
for  an  affray  against  the  defnndaat  and 
one  Jones.  On  tbe  back  of  the  bill  tbe 
names  of  four  witnesses  are  marked  as 
sworn  and  examined.  Two  of  these  were 
the  defendant  and  aatd  Jones.  Presum- 
ably they  were  sent  to  be  examined  aa 
witnesses  against  each  other,  as  Is  not 
unasaal  on  a  trial  before  the  petit  Jary. 
The  grand  Jury  returned  a  true  bill  as  to 
the  defendant,  but  ignored  tbe  bill  as  to 
Jones.  The  defendant  thereupon  moved 
to  quash,  because  "the  buck  ol  the  bill 
showed  that  tbe  defendant  was  a  witness 
against  himself  before  the  grand  Jury." 
This  motion  b^ng  denied,  a  motion  on 
the  same  grouud  was  renewed  in  arrest  of 
Judgment.  There  was  noerror  In  reiuning 
these  motions.  There  being  two  defend- 
ants in  the  bill,  there  was  no  presumption 
that  tbe  defendant  waa  examined  against 
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blmaelt.  If  there  was  icround  for  aach 
allegation,  it  was  competeot  to  have  aum- 
nioned  tbe  foreman  or  any  member  of  the 
grand  Jary  to  shov  tbe  fact,  and  the  bill 
ehoold,  of  coDrae,  bave  been  qnaabed  it 
this  bad  been  true.  There  Is  oo  presamp- 
tloD  either  of  law  or  fact  that  the  ^raod 
Jury  were  bo  Ignorant  aa  to  examine  a  de- 
rendant  aa  a  witneae  aKainst  hlmaelf.  or 
that  the  defendant  would  answer  auch 
queetluns.  The  grand  Jurora  were  doobt- 
leaa  men  of  fair  intelligence,  many  of 
whom  bad  often  seen  trials  for  affrays 
before  the  petit  Jnry,  and  wbo  were 
aware  that  one  defendant  cunld  be  ex- 
amined against  the  other,  thuagb  not 
agalnat  himself.  The  defendant  could 
have  proved  It  by  hie  own  testimony  as 
well  as  by  that  of  a  member  ol  the  grand 
Jury,  if  be  bad  in  troth  been  examined 
against  himself.  He  did  not  do  this,  and 
It  certainly  does  not  appear  **  by  the  back 
of  the  bUl"  that  he  was  so  examined. 
The  practice  of  sending  defendants  In  in- 
dictments for  affrays  before  the  grand 
lury  as  witnesses  agalnat  each  other  Is 
not  to  be  commended,  since  the  parties 
have  not  conoael  present  to  prevent  their 
testifying  against  themselves.  Tet  there 
la  nothing  whlcb  renders  Incompetent  aa 
evidence  before  that  body  any  evidence 
which  la  permlsBlble  before  the  petit  jury. 
We  can  do  no  more  than  recommend  cau- 
tion In  its  nse.  The  defendant  relies 
upon  a  dictam  in  State  v.  Krider,  78  N.  C. 
Aal,  queatioolng  tbls  practice  under  the 
act  of  1866.  But.  that  act  has  since  been 
changed  and  modified  In  many  particu- 
lars. Abhb,  J.,  In  State  v.  Smith,  86  N.  C. 
705.  has  reviewed  that  act,  with  the  sev- 
eral amendments  thereto,  and  holds  that 
one  defendant  Is  competent  and  compel- 
1«  ble  to  testify  for  or  against  a  codefend  ant, 
provided  his  testimony  does  not  crimi- 
nate himself.  Tbe  burden  was  on  the  de- 
fendant here,  In  support  of  bis  raoilon.  to 
show  that  he  gave  evidence  to  criminate 
blmseir.  Tbls,  as  we  have  aald,  be  has  not 
done. 

There  Is  also  alleged  as  ground  for  the 
motion  that  It  does  not  appear  that  the 
witness  was  sent  before  the  grand  Jury 
by  tbe  solicitor.  It  Is  not  necessary  that 
It  sboDld  so  appear.  Bven  tbe  express  re- 
quirement that  the  foreman  shall  maiit  on 
the  Indictment  tbe  names  of  the  witnesses 
sworn  and  sent  la  held  merely  directory, 
and  tbe  omission  to  observe  It  notground 
to  quash  the  Indictment.  State  v.  Hlnes, 
84  N.  C.  810. 

Tbe  "broadside^cballengfr  to  the  charge 
has  been  held  ineffective  in  McKlnnon  v. 
Morrison,  m  N.  C.  864,  10  S.  E.  Rep.  BIS, 
and  In  tbe  downs  of  cases  betoreandalnce. 
If  an  exception  to  the  charge  Is  worth 
taking  at  all  it  la  worth  the  while  of  coun- 
sel making  it  to  take  enough  thought  to 
point  out  the  alleged  error  for  the  benefit 
of  the  opposite  party  and  of  tbe  appellate 
court;  eepeclally  as  10  days  are  allowed 
In  whteb  to  coDBlder  tbe  chaise  and  as- 
Blgn  errors  therein.  Lowe  t.  SUlott,  107 
N.  C.  718, 13  S.  E.  Bep.  888,  and  other  cases 
cited  lu  aark'sOode.  (2d  Kd.)  883.  A  re- 
view of  tbe  charge  In  tbla  case  shows, 
however,  In  fact  that  there  Is  no  error. 

Tbls  ki  a  proper  case  In  which  again 


to  call-  tbe  attention  of  appellanta  to  the 
want  of  care  which  Is  often  displayed  Id 
making  op  transcripts  for  this  court,  ea- 
peclally  In  criminal  cases.  An  appellant 
does  not  do  bla  daty  by  simply  tafclog  an 
appeal,  and  leaving  It  to  tbe  clerk  to  sent! 
DP  what  he  may  deem  necessary.  Wil- 
son V.  Snagle,  84  N.  C.  114;  Broadfoot  v. 
McKeltb^n,  02  N.  C.  661.  It  la  the  appel- 
lant's duty  to  see  that  tbe  record  Ir  prop- 
erly and  sufficiently  made  up  and  trans- 
mitted. The  requisites  of  the  transcript 
on  appeal  are  stated  In  State  v.  Butts,  SI 
N.  C.  624,  wblcb  is  now  again  called  to 
the  attention  of  clertis  and  appellants. 
In  tbe  present  case  this  court  ex  mem 
motn  corrected  tbe  defect  by  a  certio- 
rari. Hereafter  the  conrt  will  dismiss  the 
appeal  or  affirm  the  judgment,  as  the  rase 
may  be,  when  tbe  record  is  defective  In 
any  material  purtlcnlar.  In  all  cases  la 
whlcb  the  attorney  general  or  the  oppo- 
site party  (in  civil  cases)  seea  proper  to 
make  such  motion,  unless  aufficient  excuse 
for  the  apparent  laches  is  shown.  A  par- 
ty la  not  entitled  by  bis  own  gross  cure- 
lessness  to  obtain  a  delay  of  alx  months. 
No  error. 


(m  N.  c.  m) 

STATS  T.  ^TES. 
(Siqwenie  Court  of  NorUi  Carolina.  Dec.  20^ 

1S92.) 

lUBOBNT— ISBTRUCriONS. 

1.  Oa  an  indictment  for  the  larceny  of  cat- 
tle it  is  error  to  refuse  an  instrucdon.  Justi- 
fied by  the  evidence,  that,  if  defendant  came 
into  poBsession  of  the  cattle  lawfully,  and 
thereafter  determined  to  convert  them  to  bii 
own  use,  he  would  not  be  euilty. 

2.  An  hiBtruction  that  defendant  was  guilty 
if  he  got  poaBession  of  the  cattle  for  tbe  avowed 
purpose  of  haulinx  lumber,  but  with  tJie  intent, 
not  of  so  using  them,  but  of  converting  them 
to  bte  own  use,  is  erroneoua  in.  not  requiring  a 
finding  that  defendant  did  afterwards  convert 
'diem  to  Ilia  own  use. 

Appeal  from  superior  court.  Swain 
county;  Bynom,  Jadge. 

W.  M.  Hayes  was  convicted  of  larceny, 
and  appeals.  Reversed. 

Fry  A  Newby^  for  appellant.  Tbe  At- 
torney General,  for  the  State. 

CuBK,  J.  Tbe  defendant  asked  the 
court  to  Instruct  tbe  jnry  "  that.  If  the  de- 
fendant came  Into  possession  of  the  oxen 
charged  to  have  been  stolen,  lawfully, 
and,  after  getting  poBsesslon  of  them,  be 
then  made  up  bis  mind  to  convert  tbem 
to  bis  own  use,  be  would  not  be  guilty." 
Instead  of  this  the  court  charged:  "II 
tbe  defendant  a^d  Arthur  bad  made  a 
contract  of  purchase  and  sale,  and,  in  ac- 
cordance with  this  contract,  Artbnr  deliv- 
ered the  cattle  to  the  defendant,  then  tbe 
Jury  should  return  a  verdict  otnotgullty." 
The  court  further  charged  the  lury  that, 
"if  the  defendant  applied  to  Arthur  for 
work,  representing  to  him  that  be  had 
money,  and  spoke  of  buying  the  cattle, 
that  be  did  this  for  the  purpose  of  Indu- 
cing Arthur  to  let  blm  have  possession  of 
the  cattle  (or  the  expressed  purpose  ol 
hauling  lumber,  and  tbe  defendant  had  it 
In  his  mind  at  that  time  to  get  possession 
of  the  cattle,  not  for  tbe  purpose  ol  haul- 
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Inx  Inmber,  bnt  with  tho  tntMtioo.  If  be 
did  met  tbero  mUer  that  pretense,  to  ap< 
proprlate  them  to  his  own  nse.  It  would 
be  the  duty  of  the  Jury  to  return  a  verdict 
ut  icuilty.**  The  defendant  was  entitled 
to  the  first  prayer  for  Instrnctlon.  The 
coart  falledtoftlve  It.  His  honor, In eBect, 
charged:  (1)  II  defendant  booKbt  the 
oxpn  be  was  not  guilty;  (2)  II  the  defend* 
ant  got  possession  of  the  cattle  tor  the 
avowed  purpose  of  haullns  lumber,  but 
with  the  Intent  at  the  time  of  notao  UHlng 
them,  bat  to  convert  them  to  bis  owo  use, 
he  was  guilty.  Thpse  instructions  leave 
out  of  view  the  third  state  of  facts  upon 
whirh  the  prayer  lor  Instrnctlon  was 
based,  and  wbleb  could  be  drawn  from  the 
evidence;  that  Is,  If  the  ddendant  pro- 
cured the  oxen  lawfully,—/,  e..  for  the 
purpose  of  hauling  lumber.— and  did  not 
at  tbat  time  have  the  Intent  of  convert- 
ing tbera  to  his  own  use,  but  afterwards 
CQucelved  and  executed  such  purpose,  be 
wuuld  not  be  guilty  of  this  charge.  The 
charge  f>f  the  court  was  merely  that,  if  the 
defendant  bonght  the  oxen,  he  was  not 
guilty.  The  second  branch  of  the  Instruc* 
tlon  given  la  also  erroneous  In  making  the 
defendant's  gailt  depend  upon  an  inten- 
tion at  the  time  of  the  receiving  to  con- 
vert the  oxen,  without  the  further  finding 
that  the  defendant  did  in  taet  afterwards 
convert  them  to  his  own  use.  Krror, 


(111  N.  C.  707) 

8TATB  V.  HAMBRIGHT. 
(Stvrmne  Oourt  at  North  Carolina^    Dec.  20, 

1S92.) 

XiiBiwft— BviDBUCx— Insufficisnt  Cakb  CAmiNo 
Dbats. 

L  Where  all  the  testimony  on  a  tHal  for 
murder  was  to  the  effect  that  the  wound  In- 
flicted on  deceased  by  defendant  was  "adeouate 
and  calculated  to  prodnce  death,"  aod  deatn  en- 
sued as  the  result  of  the  wound,  defeodaut  can- 
not exonerate  himself  by  Bhowiag  that  some 
conduct  of  deceased  or  hii  attendants  after  the 
wound  was  inflicted  leaaened  the  chances  of  his 
recovery,  and  thus  caused  death.  Baker's 
CoK,  1  Jonea,  (N.  C.)  267,  followed. 

2.  In  such  case  the  court  properly  refused 
to  charge  that  if  another  cause  than  tiie  woand 
Intervened,  and  produced  death,  defendant 
woold  not  be  suiltr  of  murder. 

Appeal  from  superior  court.  Cleveland 
county;  John  Gray  Bvnum,  Judge. 

John  Qambrlgbt  was  convicted  of  mur- 
der, and  appeals.  Affirmed. 

G.  A.  Friek,  fur  appellant.  The  Attor- 
aej  General,  for  the  State. 

Bdbwbix,  J.  We  have  carefully  consid- 
ered the  record  In  this  case  with  the  as- 
sistance of  the  argument  and  brief  of  the 
prlsonerfs  counsel,  and  find  no  error.  In 
Baker's  Case,  1  Jones,  (N.  C.)  267.  It  Is 
decided  that,  when  the  wound  Isadequate 
aad  calculated  to  prodnce  death,  It  will  be 
DO  excuse  to  show  tbat,  had  proper  cau- 
tion and  attention  been  given,  a  recovery 
might  have  been  effected.  Neglect  or  mal- 
treatment will  not  excuse,  except  In  cases 
In  wblcb  doubt  exists  na  to  the  character 
at  the  wound.  In  tbat  case  the  testlmo- 
ny  of  the  physician  was  tbat  the  wnnnd 
was  a  mortal  one,  and  that  the  deceased 
died  from  Its  eOects.  **  He  conld  not  say 


whether  or  not,  und«r  skllUol  treatment, 
be  woold  have  recovered ;  worse  cases  are 
reported  as  having  been  bured  by  treat- 
ment." Hence  it  was  not,  according  to 
the  physician's  statement  In  that  ease,  a 
wound  necessarily  mortal,  but  oue  "calcu- 
lated and  adequate  to  produce  death," 
aad  In  tbat  sense  a  mortal  wound,  of 
which  the  deceased  died.  The  testimony 
In  the  case  before  as  Is  that  the  wound  In- 
flicted on  the  deceased  by  the  prisoner,  as 
the  Jury  have  found,  was  "calculated  and 
adequate  to  produce  death."  One  physi- 
cian (Dr.  D.  S.  Rarosear)  testified  that  It 
was  a  mortal  wound;  and  tbat  deceased 
died  of  it.  The  other  physician  stated 
that  when  he  first  saw  the  deceased,  soon 
after  the  wonndlng,  be  told  him  **that 
there  was  no  chance  tor  him,  except  am- 
putation or  resectlonlng. "  He  further 
stated  tbat  "a  gunshot  wound  like  that 
wuuld  likely  produce  death,"  and  added 
that  he  could  not  say  certainly  that  the 
wound  was  mortal.  It  appears,  therefore, 
that  all  the  testimony  on  the  trial  mam  to 
the  effect  that  the  wound  of  the  deceased 
was  "adequate  and  calculated  to  produce 
death." 

The  theory  of  the  defense  was  that  the 
death  nf  the  deceased  was  caused  Imme- 
diately by  his  being  carried  to  Biacksburg 
while  suffering  from  the  shock  of  the 
wound;  and  it  was  Insisted  tbat  it  this  re- 
moval to  Biacksburg,  which  was  the 
voluntary  act  of  the  deceased,  eo  aggra- 
vated the  effect  of  the  wound  as  to  cause 
it  to  produce  death,  while  if  no  such  re- 
moval had  occurred,  and  proper  treat- 
ment had  been  bestowed,  he  would  have 
recovered,  this  defendant  would  not  be 
gnilty;  for  the  law  wonld  attribute  tbe 
death,  as  It  was  contended,  not  to  the  re- 
mote act  of  the  defendant,  bat  to  that 
which  was  the  more  immediate  cause,- to 
wit,  his  voluntary  exposure  of  himself  to 
fatigue  and  worry  while  still  under  the 
first  effects  of  tbe  wound.  It  Is  true  that 
If  one  man  Inflicts  a  mortal  wound,  of 
which  tbe  victim  is  langnlsbing.  and  then 
a  second  kills  the  deceased  by  an  Independ- 
ent act,  tbe  first  cannot  be  said  to  have 
killed.  State  v.  Sea tes, 5  Jones,  (N.C.)4*J0, 
cited  by  defendant's  counsel.  It  Is  also 
true  that.  If  Inlurles  are  Inflicted  on  a  per- 
son, which  are  not  sufilcleut  o(  them* 
selves  to  cause  death,  and  the  injured  per- 
son voluntarily  and  of  his  own  accord  so 
exposes  himself  as  to  produce  death,  the 
one  who  Inflicted  the  Injuries  Is  not  guilty 
oltbs  killing,  even  If  the  Infliction  of  the 
Injaries  was  the  motive  for  the  voluntary 
exposure.  State  v.  Freslar.S  Jones,  (N.C.) 
421,  cited  by  defendant's  counsel.  But  ft  Is 
nottrue  that  if  a  wound  belufllcted  which 
Is  "adequate  and  calculated  to  prodnce 
death,"  and  death  ensues  as  the  reault  of 
tbe  wound,  the  person  who  Inflicted  the 
wound  can  exonerate  himsdt  by  showing 
tbat  some  conduct  of  the  wounded  man 
or  bis  attendants  lessened  the  chances  of 
bis  surviving  his  Injuries,  and  thus  caused 
the  death.  Baker's  Case,  supra.  Hence, 
If  it  be  conceded  that  the  removal  of  tbe 
deceased  from  Shelby  to  Biacksburg,  at 
his  own  request,  (a  harmless  act  In  Itself,) 
caosed  the  wotfnd— a  dangerous  one—to 
prodnce  death,  the  dytaig  Is  by  tbe  law  at- 
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tribated  to  the  wouud^andthe  Kntltla  Im- 
puted to  bltn  who  inflicted  It.  His  boDor 
therefore  properly  refased  the  Instructloas 
BBked  for  by  dt^endanc's  conDBel.  There 
was  no  evidence  ol  any  InterveniDg  caune 
to  which  the  death  could  be  attributed, 
ander  the  roles  ol  law  as  laid  down  In 
Baker's  Cane,  supra.  The  charjce  Riven  to 
the  jary  by  hiH  honor  was  not  excepted 
to.  It  was  cprtainly  a  lair  exposition  nl 
the  law  applicable  to  the  facts  of  the  case. 

The  exception  of  the  defendant  that  his 
honor  failed  "In  the  supplementary  in- 
Btroctions"  to  charge  the  jury  "that  if 
another  cause  than  the  wound  Intervened, 
and  produced  the  death  of  the  deceased, 
the  defendant  would  not  be  suUty  of  mar- 
der^"  Is  untenable,  for  the  reason  that,  as 
above  stated,  there  wae  no  evidence  ot 
any  intervening:  ageacy  which  the  law 
would  recogniie  as  a  cause  of  the  death. 

Nu  error.  Affirmed. 


(Ul  N.  C.  425) 

^ILA.aUB  T.  BOND  et  al. 
(Bapreme  Oourt  of  Nortti  Carolina.    X>e&  20, 
18&2.) 

Appbal— Tktbrlocutort  Ordbr. 
A  court  will  not,  before  the  final  deter- 
mination of  an  action,  entertain  an  appeal 
from  an  interlocutory  order  making  additiona 
pardea,  nor  review  the  mlings  of  the  trial  court 
on  a  motion  to  strike  oat  the  aoiwer  of  a  per* 
son  so  made  a  party,  unless  the  refusal  to 
grant  such  motion  prejudices  some  substantial 
nght  of  the  person  moving  to  strike  oot  such 
answer. 

Appeal  from  superior  court,  Caldwell 
county ;  J.  F.  Ghatkb,  Judge. 

Action  by  Wtlllam  D.  Sprague  against 
Louisa  N.  Bond  and  .others  fur  the  ptir- 
chase  money  due  on  a  Bale  of  land  by 
plaintiff  to  defendants.  Behecca  Bond 
Adams  was  on  her  own  motton  made  a 
party  defendant,  and  filed  an  answer  to 
the  complaint.  From  the  orders  of  the 
court  permitting  her  to  be  made  a  party, 
and  refusing  to  strike  out  her  answer, 
plaintiff  appeals.   Appeal  dismissed. 

Af.  Stiver  and  /.  T.  A  very,  lor  appellant. 
&  J.  Ervia,  lor  .appellees. 

BuBWBLL,  J.  This  cause  was  before  the 
court  at  February  term,  1891,  (lO**  N.  C. 
883,  IS  S.  E.  Rep.  143.)  and  was  remanded 
to  the  superior  court  of  (.^aldwell  county, 
where  at  fall  term,  1891,  Mrs.  Bebecca 
Bond  Adams  was  "allowed  to  come  Into 
court  and  make  herHelf  a  party  defend- 
ant.** This  waa  done^on  motion  of  de- 
fendant," and  the  plaintiff  took  no  excep- 
tion. Thereafter,  Mrs.  Adams  filed  an  an* 
swer,  of  which  It  Is  sufficient  to  say  that 
the  factp  all(>Ked  therein,  if  found  to  be 
true,  may  poBsibly  have  tbeeffect  to  divert 
tbefund,  for  whlch  the  plaintiff  is  contend- 
ing, from  him  to  her.  The  plaintiff  moved 
the  court  to  strike  out  this  answer,  and 
to  declare  "that  Mrs.  Adams  was  not  a 
proper  or  necfwsary  party  to  tbis  action." 
This  motion  was  relused,  and  the  plain- 
tiff excepted.  He  then  demurred  to  that 
answer.  The  demurrer  was  overrnled, 
and  be  excepted  and  appealed,  and  thus 
endeavored  to  bring  to  this  court  for  re- 
flaw  all  tbsae  rulings.  They  are  all  Inter* 


locntory,  and  cannot  be  appealed  from; 
but  all  these  exceptions,  so  noted,  will  be 
considered,  if  neceHsary.  when  a  final  Judg- 
ment bas  been  rendered.  This  court  will 
not,  before  the  final  determination  of  an 
action,  entertain  an  appeal  from  an  inter- 
locutory order  making  additional  parties. 
Lane  v.  Bichardaou,  lUl  N.  0.181,7  3.  B. 
Bep.710.  Nor  will  It,  t>efore  such  termina- 
tion of  the  action,  review  the  rulings  of 
the  Boperlorcourt  upon  a  motion  to  Btrlke 
oat  the  answer  of  a  person  who  has  been 
made  a  defendant,  and  to  declare  that 
such  peraon  Is  not  a  necesBary  party  to 
the  cause,  unless,  therefuBnl  to  allow  the 
motion  pr^udices  a  substantial  right  of 
the  appellant.  Merrill  v.  MerrUI,  9S  N.  C. 
657. 

The  plaintiff's  attorneys  demurred  otb 
teaaa  In  this  court  to  the  answer  of  Mrs. 
Adam8,and  moved  "  to  strike  said  answer 
from  the  record,  and  that  said  defendant 
be  dismissed  as  a  party  to  this  action. " 
They  state  In  writing  the  grounds  for  their 
demurrer,  and  say  that  "said  answer  dops 
not  Htate  faces  suffloient  to  constitute  a 
defense  or  counterclaim  to  thl6  action." 
and  does  not  show  any  reason  why  Mm. 
AdaraH  should  be  a  party.  We  cannot 
consider  this  demurrer  or  motion,  as  tliey 
only  present  In  another  form  thequestloa 
disposed  ol  above.  Appeal  dlsmlesed. 

Atbrt  And  Clark,  JJ.,  did  not  ait  ou 
the  hearing  ol  this  appeal. 


ou  N.  G.  SOO) 

BLACK  V.  BLACK. 
(SuprBme  Court  of  North  Carolina.   Dee.  20; 

1882.) 

New  T^iAL— Motion  in  Appbllatb  Court. 
Under  Act  1887,  c  192,  providing  that 
the  star  of  execution  allowed  on  appeal  shall 
not  vacate  the  judgment  appealed  from,  but 
that  the  same  shall  remain  in  full  force  antil 
reversed  or  modified,  and  that  In  dvil  cases,  if 
affirmed,  the  court  lielow  shall  direct  execution 
thereof,  and,  if  modified,  shall  direct  modifica- 
tion and  performance,  a  motion  for  a  new  trial 
for  newly-dlacovered  evidence  In  an  action  tried 
in  the  court  below  and  appealed  may,  pending 
appeal,  and  when  final  judgment  is  rendered, 
be  made  in  the  appellate  court,  but,  when  af- 
firmed and  finally  dlBposed  of  by  being  certi- 
fied down,  should  be  made  In  the  court  below. 

Appeal  from  superior  court,  Mecklen- 
burg county;  Jisssb  F.  Orates,  Judge. 

Action  by  J.  £.  Black  against  W.  H. 
Black.  Motion  for  new  trial  for  newly- 
discovered  evidence  made  by  defendnnt  in 
the  lower  court,  alter  the  case  had  been 
to  tbls  court  on  appeal,  and  a  Judgment 
for  plaintiff  bad  been  afBrmed  (14  S.  E. 
Rep.  971)  and  certified  down.  Motion  de- 
nied for  want  of  Jurisdiction.  Defendant 
appeals.  Remanded,  with  directions  to 
the  lower  court  to  pass  upon  the  motion. 

P.  D.  W&lker,  for  appellant.  CJarkaoa 
<e  DajMf  lor  appellee. 

MacRab,  J.  "Under  the  former  aystem 
it  was  settled  doctrlnethat  a  court  ol  law 
could  not  set  aside  Its  regular  Judgment 
at  a  subsequent  term.  If  the  enforcement 
ol  a  Judgment  t>ecame  Inequitable  lor  any 
reason  of  which  a  conrt  of  equity  conlcl 
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take  notice  It  would  be  enjoined. "  Soon 
after  the  Huperior  courts  were  clothed 
with  the  blended  Jurisdiction  both  of  law 
and  equity,  the  practice  was  marked  oat. 
Instead  ol  a  proceeding  In  equity  for  an 
injunction  agnlnet  tlie  enforcement  of  tbe 
Judf^ment,  a  motion  In  tbe  cause  was  in- 
dicated as  tbe  proper  procedure  for  any 
nufflclent  cause  wblcb  could  bave  been, 
and  by  accident  or  fraud  was  not, pleaded 
Id  bar  of  the  Judgment,  where  tbe  same 
was  not  provided  for  In  section  133,  Code 
Civil  Proc,  now  Hcctlon  274  of  tbe  Code,  on 
ti>e  ground  of  mistake,  surprise,  orexcusa- 
ble  neglect.  Jarman  v.  Panndem,  64  N.  G. 
367.  Id  the  case  of  Bledsoe  t.  Nixon,  69  N. 
C.  81,  where  an  action  was  brought  In  the 
superior  court  tor  the  purpose  of  obtain- 
ing a  new  trial  on  acoant  of  newly-dlecov- 
ered  evidence  In  tbe  case  between  the  same 
partlea  which  bad  been  tried  In  the  supe- 
rior cuurt.  and  brought  by  appeal  to  this 
court,  and  a  final  decree  rendered.  It  was 
held  tbat  when  an  appeal  bad  been  taken 
from  the  superior  court  to  this  court  a 
proceeding  to  obtain  a  new  trial  for  uew- 
}y-dlscovered  evidence  cannot  be  insti- 
tuted In  the  superior  conrt,  but  inuat  be 
by  motion  here;  and  upon  a  proper  case 
tbe  court  will  remand  the  cause,  so  tbat 
the  superior  court  may  take  Jurisdiction, 
and  proceed  to  do  what  la  right;  and  so 
tbe  pracUce  was  eettled.  Shehan  v.  Ma- 
lone,  72  N.  C.  59;  Home  v.  Home,  75  N.  C. 
101 ;  Henry  v.  Smith.  78  N.  C.  27;  Carson 
V.  Delllnger.  90  N.  C.  226;  Simmons  v. 
Mfinn,  92  N.  C.  12;  Dupree  v.  InsuF' 
anre  Co.,  93  N.  C.  237;  Muuden  v.  Casey. 
Id.  97;  Bikes  v.  Parker.  95  N.  C  232. 

Tbe  act  of  18R7,  c.  192,  entitled  "An  act 
concerning  appeals,"  Introduced  a  new 
feature  Into  our  law.  It  provides:  "Sec- 
tion 1.  The  stay  of  execution  provided  for 
In  title  18.  c.  10,  of  the  Code,  shall  not  be 
eouHtrued  to  vacate  the  Judgment  ap- 
pealed from,  but  In  all  casessald  Judgment 
Bball  remain  In  full  force  and  effect,  and 
tbe  Hen  of  said  judgment  shall  remain  un-^ 
Impaired,  notwithstanding  tbe  giving  of 
the  undertaking  or  making  tbe  depoHit  re- 
quired In  said  title,  until  tbe  Judgment  ap- 
pealed from  Is  reversed  or  modified  by 
tbe  supreme  court."  "Sec.  3.  In  civil 
capes,  at  the  first  term  of  the -superior 
court  after  such  certificate  Is  received.  If 
tbe  iadgmeot  Is  affirmed,  tbe  court  below 
shall  direct  tbe  execution  thereof  to  pro- 
ceed, and.  If  said  Judgment  Is  modified; 
shall  direct  Its  modification  and  perform- 
ance," etc.  We  are  colled  upon  In  this 
case  to  construe  tbe  effect  uf  tbe  act  of  1S87 
□pon  motions  tor  new  trials  lurnewly-dls- 
eovered  evidence  In  actions  which  bave 
been  tried  In  the  superior  court.  Judgment 
rendered  therein,  taken  by  appeal  to  tbe 
supreme  court,  and  tbe  judgment  affirmed 
and  certified  down,  as  in  the  present  case; 
and  by  force  of  the  statute  the  superior 
court  Is  required  to  direct  the  execution 
thereof  to  proceed.  Shall  the  practice  set- 
tled in  Bledsoe  v.NIxon,  continue,  orsball 
the  motion  now  be  made  io  tbe  court 
where  the  Judgment  stands?  We  are 
again,  as  was  said  by  tbe  chief  Justice  in 
Bledsoe  r.  Nixon,  "sailing  without  a  com- 
pass, aud  can  only  look  to  the  statutes, 
a-ud  tbe  reason  of  tbe  thing.  In  navigate 


Ing  this  unknown  water."  Since  tbe  act 
or  1887,"thu  cause"  Is  no  longer  by  the  ap- 
peal taken  out  of  the  superior  court  and 
carried  up  to  the  supremecourt;  tbe  Judg- 
ment remains  in  the  superior  court,  and, 
when  docketed,  the  lien  continues,  notwith- 
standing the  appeal.  By  virtue  of  section 
8,  art.  4,  of  the  constitution,  this  court 
bnti  Jurisdiction  to  review  upon  appeal 
any  decision  of  the  courts  below  upon  any 
matter  of  law  or  legal  Inference,  and  has 
the  "power"  to  Issue  any  remedial  writs 
necessary  to  give  It  a  general  supervision 
and  control  over  tbe  proceedings  of  the  in- 
ferior conrta.  We  do  not  mean  to  Inti- 
mate that  any  of  Us  powers  or  jurlsdlc- 
tioli  has  been  Impaired  by  tbe  act  In  ques- 
tion, but  tbe  effect  thereof  is  to  render  it 
unnecessary  in  many  cases  to  render  any 
final  Judgment  further  than  to  Indicate 
that  the  judgment  below  Is  affirmed. 

It  waafaeld  In  Re  Oriffin,98  N.  C.  22S,3  S. 
E.  Bep.  515,  that,  after  a  Judgment  of  the 
superior  court,  Imposing  a  fine  for  con- 
tempt, has  been  affirmed  by  tbe  supreme 
court, It  becomes  final  and  conclusive,  and 
tbe  court  below  has  no  power  to  remit  or 
modify  It,  and  It  Is  said  that  "  this  is  In 
harmony  with  tbe  new  enactment,  (Act 
1K87,  c.  192.)  which  In  criminal  and  civil  ac- 
tions alike  leaves  in  force  from  itp  rendi- 
tion the  Judgment  from  which  tbe  appeal 
Is  taken,  when  there  Is  found  to  be  no  er* 
ror,  and  tbe  Judgment  is  affirmed."  The 
effect  of  the  act  of  1887  has  been  discussed 
and  explained  by  the  late  Chief  .lustice 
Mkrrimun  in  Stephens  v.  Koonce.  106  N. 
C.  222, 10  S.  E.  Rep.  996,  which  was  a  mo- 
tion made  in  this  court  after  the  appeal 
had  been  heard  and  tbe  Judgment  below 
affirmed.  It  was  said:  "The  motion  Is 
Improvldently  made  In  this  court.  If  It 
be  a  proper  motion  to  be  made  at  all,  it 
cannot  be  entertained  here,  because  tbe 
final  Judgment,  as  atlected  by  the  orders 
and  judgment  of  this  court,  Is  in  the  supe- 
rior court,  and  all  proper  motions  to  en- 
force It,  or  that  might  appropriately  be 
made  In  the  action,  should  be  made  in  tbe 
latter  court,  except  such  motions  as  may 
be  made  affecting  tbe  appeal  and  tbe  ac- 
tion of  this  court  therein.  But  no  motion 
ran  be  entertained  or  allowed  In  the  supe- 
rior court  tbat  shall  or  may  be  Inconsist- 
ent with  tbe  Judgment  and  directions  of 
this  court.  The  latter  are  controlling  in 
tbe  action  so  far  as  they  apply  to  and 
affect  It,  and  must  be  observed  In  all  ap- 
propriate connections;  otherwise  tbe  de- 
cisions of  this  conrt,  as  a  court  of  errors, 
would  not  be  authoritative,  and  there 
would  be  no  end  to  controversy. "  What 
was  said  above  is  In  no  way  at  variance 
with  our  present  utterances.  The  superior 
court  cannot  modify,  correct,  or  alter  the 
Judgment  which  has  been  affirmed  by  this 
court.  But  the  right  to  equitable  relief, 
upon  proper  proofs,  rests  somewhere,  and 
is  not  affected  by  the  action  upon  tbe  ap- 
peal. There  Is  no  case  pending  nor  Judg- 
ment rendered  In  this  court  except  the  or- 
der affirming  the  Judgment  below,  and  im- 
posing the  costs  of  appeal.  To  the  sope- 
rior  court  alone  can  tbe  application  be 
made,  for  It  alone  retains  Jurisdiction  of 
tbe  action.  Motions  tor  new  trials  for 
newly-discovered  evideuce  bare  been  en- 


Digitized-  by 


Google 


414 


SOUTHEABTERir  BEFOBTEB,  YoL.  16. 


(N.  O. 


terttilned  in  thia  coart  peDdlng  the  appeal 
since  the  pasRage  of  the  act  of  1887,  (8t<ite 
T.  Mitchell.  102  N.  C.  817.  9  S.  £.  Rep.  702;) 
bat  onr  attention  baa  been  called  to  none 
after  a  final  disposition  of  the  appeal  by 
afHrinance  of  the  Judgment;  and  the  mat- 
ter ban  been  settled  by  the  caw  last  cited. 

1.  We  conclade  that  the  proper  practice 
is  that,  pending  appeals,  such  motions 
should  be  made  lu  this  cuurt,  and  that, 
when  the  final  judgment  has  heen  rendered^ 
In  this  court,  a  petition  to  rehear  should 
be  filed  for  the  purpose  uf  maklnjc  the  mo- 
tion here. 

2.  Bat  when,  the  Judgment  of  the  supe- 
rior court  has  been  affirmed,  and  tb<»  opin- 
ion certified  down,  and  the  matter  finally 
disposed  of  in  this  court,  the  motion  (or 
action  In  the  nature  of  a  bill  of  review,  as 
was  resorted  to  In  Matthews  v.  Joyce,  85 
N.  C.  258)  should  be  made  or  begun  In  the 
superior  court,  where  the  Judgment  was 
rendered. 

The  learned  Judge  before  whom  this  mo- 
tion was  made  denied  it  upon  the  ground 
of  want  of  power  or  Jurisdiction  to  grant 
It,  in  order  that  the  question  might  be 
passed  upon  and  settled,  and  this  we  have 
endeavored  to  do.  We  have  expressed  no 
opinion  upon  the  merits  of  tbls  motion. 
The  a  ffldavlts  and  motion  should  be 
po8E>ed  upon  by  the  Judge  In  the  superior 
court,  to  whose  discretion  it  is  ccmmltted. 
State  V.  Morris.  109  N.  C.  820,  13  S.  E.  Rep. 
877,  and  to  this  end  it  la  remanded  to  the 
superior  court. 

Bdbwrll,  J.«  having  been  of  coanad, 
did  not  Bit  on  the  bearing  of  thla  case. 


(Ill  N.  C.  TO) 

BTATB  T.  FBIGB  et  aL 
(Supreme  Court  of  North  OaroUna.    Deo.  20^ 

1802.) 

JkBUXJVt  Battkrt— Plba  ot  Foaxn  Ao> 

QCITTAI^lNBTRCOnOlW. 

1.  Where,  In  s  prosecution  for  amanlt  and 
battery,  a  warrant  Isaued  by  a  Juatlce  of  the 
peace  stated  that  defendants  did  "asaaolt  and 
strike"  the  prosecutor,  it  is  error  on  the  trial  of 
defendants  In  the  superior  court  for  the  same 
offense  to  charge  that  the  plea  of  "former  ac- 

auittal"  cannot  be  anstained  because  the  jua- 
ce'a  warrant  contained  no  charge. 

2.  It  is  not  necessary  that  the  warrant  re- 
cite that  it  was  issaed  on  a  "nvom"  complaint, 
since  the  Rtatute  does  not  require  it,  mough 
Code,  i  1133,  provides  that  the  justice  shall  ex- 
amine the  complainant  on  oath. 

3.  In  a  prosecution  of  a  father  and  son  tar 
assault  and  battery  the  son  testified  that  he 
took  no  part  in  the  fight,  hut  when  he  saw  his 
father  and  the  prosecutor  engaged  be  started 
towards  them,  to  separate  them,  and  witii  no 
purpose  to  take  any  part;  that  he  did  not  draw 
the  naU  poller  in  a  strildnc  attitude,  and  nei- 
ther threw  it  nor  attempted  to  throw  it,  and 
was  not  consdouB  of  having  It  In  his  hand  till 
his  attention  was  called  to  It.  Held,  that  it  was 
error  to  charge  that,  if  the  son  started  towards 
the  prosecutor  with  the  nail  puUer  in  his  hands, 
and  the  prosecutor  saw  him.  and  was  thereby 
put  in  fear,  then  the  aoa  was  guilty,  since  such 
instructioa  withdrew  the  son's  testinumy  from 
the  Jury. 

Appeal  from  superior   court,  Union 
county;  J.  H.  Merkimon,  Judge. 
J.  W.  Priea  and  J.  M.  Prlca  wan  eon- 


vlcted  of  assault  and  battery,  and  appeal. 
Reversed, 

D.  A.  CoviagtoB  and  Battle  Mordecaif 
for  appellants.  Attoro^  General,  for 
tbe  State. 

Clark,  J.  Tbeconrt  Instructed  the  jury 
that  the  plea  ot ''former  acquittal"  could 
not  be  sustained,  because  the  warrant 
issued  by  the  Justice  of  the  peace  con- 
tained no  charge.  The  wordH  used  therein, 
that  tbe  defendants  did  "ussnult  and 
strike**  the  prosecutor,  are  suflicient.  We 
learn,  however,  tbat  tbe  raling  was  made 
upon  tbe  ground  that  the  warrant  did 
not  recite  that  it  was  Issued  upon  a 
"sworn"  complaint.  In  State  v.  Bryson, 
Si  N.  C.  780,  Itisheld:  "Annppellatecourt, 
In  reviewing  the  judgment  of  a  Justice's 
court  Inacrlminal  action, canonly  look  at 
the  *warrant,  whlcb  is  the  roiuplalnt,  and. 
If  that  sufficiently  sets  out  a  criminal 
offense  within  Its  Jurisdiction,  it  must  be 
sustained.  It  cannot  look  behind  thtii 
wnrrnnt  for  objections  lying  In  the  defects 
or  Irregularities  of  the  preliminary  evi- 
dence." The  same  principle  apptles'wbeo 
the  sufficiency  of  the  Judgment  is  brought 
in  qaestion  by  a  plea  of  former  acquittal 
or  conviction.  The  Code,  §  113S,  provides 
tbat  tbe  Justice  shall  examine  the  com- 
plainant on  oath,  but  section  \^M  does 
not  require  that  the  warrant  shall  recite 
that  the  complalnl  was  made  on  oath. 
State  V.  Bryson  was  cited  with  approval 
in  State  T.  Peters,  107  N.  C.  876,  12  S.  E. 
Rep.  74,  and  It  Is  said:  "The  Jurisdiction 
depends,  not  apon  the  affidavit  prelimi- 
nary to  Isaalng -the  warranty  but  on  tbe 
nature  of  tbe  offense  charged  in  the  war- 
rant." The  Indictment  charges  the  use  of 
a  deadly  weapon,  but  on  the  trial  the 
court  found  tbat  the  stick  used  was  not 
a  deadly  weapon.  Hence  tbe  jastlce  had 
final  Jurisdiction,  and  the  plea  should 
bare  been  sustained.  This  differs,  of 
course,  from  casee  tried  In  the  superior 
court  In  the  first  Instance,  where.  If  a 
deadly  weapon  or  serious  Injury  Is  suffi- 
ciently charged  In  the  Indictment,  the 
court  retains  Jurisdiction,  although  on  the 
trial  only  a  simple  assault  may  be  shown. 
State  V.  Ray,  89  N.  a  687;  State  v.  Fes- 
perman,  108  N.  C.  770,  38  S.  E.  Rep.  14. 
Tbe  court  also  erred  In  charging  that,  "tf 
J.  M.  Price,  the  other  defendant,  started 
t;owards  Austin  with  the  nail  puller  in  hla 
bands,  and  Austin  saw  him,  and  waa 
thereby  put  In  fear,  then  J.  M.  Price  waa 
guilty,"  for  this  withdraws  from  the  Jury 
J.  M.  Price's  testimony  that  he  took  no 
part  In  the  flgbt,  but.  when  he  saw  hla 
father  and  Auatin  engaged,  be  started 
towards  them,  to  separate  them,  and 
with  no  purpose  to  take  any  part  In  the 
difficulty;  that  he  did  not  draw  the  nail 
puller  in  a  striking  attitude,  and  neither 
threw  it  nor  attempted  to  du  so,  and  was 
not  conscious  of  having  It  lu  hie  hand 
until  hla  attention  was  called  to  it,  wbea 
be  immediately  dropped  it.  TboughJ.  M. 
Price  started  towards  Austin  with  tbe 
nail  puller  In  bis  bands,  if  he  neither  as- 
saulted with  it,  nur  attempted  to  do  so, 
he  would  not  be  guilty,  even  thongh  the 
prosecutor  may  have  been  put  In  fear  by 
the  Bight  of  the  nail  puller  which  tbe  do> 
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fendant  aDcooscloaaly  faad  In  blB  haoda 
without  aoy  iotention  of  UBing  it.  The 
defenUaDt'B  gnllt  depeods  npon  what  he 
did,  aod  not  apon  an  erroneuin  Impres- 
■ioQ  of  the  proBecDtor  as  to  what  hla  In- 
tentlona  wen.  Error. 


{lu  N.  c.  *m 

BOBBBTS  r.  TmUSSNB  WOOD  WOBKINO 
CO. 

(Bopmne  Court  of  North  ObioUiul   Dee.  20, 
1802.) 

COKTBACT  BT  CORPORATION— KKPOBCEHailT— 
PLKADIKO — QUATITUM  MbRDIT. 

1.  Code,  i  688,  proTideH  that  eveiT  con- 
tract of  a  coHKmlioD  br  which  a  Uabili^  may 
be  hicurred  exceeding  $100  studl  be  hi  inithie, 
and  under  the  coritorate  leal  or  signed  an  of- 
ficer of  the  company.  Fcid*  hi  a  miit  against  a 
corporation  for  work  and  labor  done  at  a  aped- 
fiea  rate,  amounting  to  more  than  $100,  under 
a  contract  not  tn  writing,  that  plaintiff  cannot 
force  defendant  to  continue  the  contract,  as  to 
the  unexecuted  part,  but  is  entitled  to  recoTer  a 
fair  value  for  lalxtr  p^formed,  and  -which  haa 
been  accepted  by  detoidant.  Curtis  v.  Mining 
Co.,  18  S.  B.  Rep.  944, 10&  N.  C.  401,  followed. 

2.  Where  the  complaint  alleged  that  de- 
fendant was  indebted  (n  a  specific  sum  for  work 
and  labor,  which  defendant  promised  to  par, 
and  which  was  due  before  suit  commenceo,  it 
is  siitBeient  to  warrant  a  recoveiy  either  on  ei- 
preas  contract  or  on  a  quantum  meruit, 

3.  In  such  suit,  while  the  price  agreed  rer- 
bally  between  plaintiff  and  the  authorized  agent 
of  defendant  Is  not  ccmclndTe,  It  Is  evidence  suf- 
ficient to  ^o  to  the  Jax7  on  the  qnestion  of  val- 
ne  of  service*. 

Appeal!  from  eaDerlor  court,  Bnneombe 
conoty ;  Jobn  O.  Btnum,  Jadge. 

Action  by  J.  H.  UobertB  agalnat  the 
P.  A.  Demens  Wood  Working  Company. 
From  a  Jndgment  ol  noiunlt,  plalntiB  ap- 
peals. Beveraed. 

Tha  complaint,  ahom  of  Ita  formal 
parta,  and  after  alleging  derendant'H  In- 
corporation, Btatea  "that  tbe  defendant  is 
Indebted  to  tbe  plaintiff,  in  the  Hum  of 
four  hundred  and  ninety-eight  ($498)  dol- 
lars, tor  work  nnd  late  labor  done  by  the 
plaintiff  for  said  defendant,  and  at  the 
reqaest  and  for  the  benefit  of  said  defend- 
ant; that  said  d^ndant  promised  to  pay 
ihla  plaintiff  said  sum  of  four  'hundred 
and  ninety-eight  ($408)  dollars  for  said 
work  and  labor  done  as  aforesaid ;  that 
Bald  sum.  was  due  and  payable  on  tbeStb 
day  of  November,  1891,  and  before  the 
commencement  of  this  action,  and  that 
DO  part  thereof  has  been  paid,  although 
the  same  has  been  demanded  by  tbla  plain- 
tiff, "—and  demands  Jndgment. 

B.  B.  Curter^  for  appellant.  CoAb  A 
MerrtmoBt  tor  apiwllee. 

Clabk,  J.  The  court  ruled  that  the 
plaintiff  could  not  recover.  Id  any  aspect 
of  the  evidence,  because  the  contract  of 
xhe  defendant  company  was  not  "in  writ- 
ing and  under  the  seal  of  the  corporation, 
or  signed  by  some  officer  of  the  company, 
duly  anthorlsed,"  as  required  by  Code,  § 
(188.1   That  section  and  its  purport  were 


*Oode,  %  683,  provides  that  every  contract  of  a 
corporation,  by  which  a  liability  may  be  Incurred 
exceeding  |100,  shall  be  in  writing  and  under  the 
corporate  seal,  or  signed  hr  an  onieer  of  the  enn- 
paay  aathoriied  thoreto. 


construed  In  Curtis  v.  Mining  Co.,  109  N.C. 
401, 18  S.  E.  Rep.  944.  It  is  there  held 
that  It  applies  to  executory  contracts, 
and  protects  corporations  from  enforce- 
ment  of  such,  unless  evidenced  in  the 
manoer  prescribed  hy  the  statute.  But 
tbe  court  adds  that  it  does  not  apply  to 
cases  where  the  corporation  "baH  received 
and  availed  Itself  of  property  sold  and 
actually  delivered  to  it.  In  such  cases  the 
company  can  be  compelled  to  pay  the  fair 
value  of  such  property.  In  tbe  prenent 
caue  the  claim  in  tat  work  and  labor  done 
at  a  specified  rate.  Tbecontract  not  be- 
ing In  writing  and  signed  or  sealed  as  re- 
qulrnd  by  tbe  statute,  the  plaintiff  cannot 
force  tbe  defendant  to  coutinue  the  con- 
tract as  to  the  unexecuted  part,  but  the 
plalntin  Is  entitled  to  recover  a  fair  value 
tor  the  labor  already  performed,  and  which 
the  company  has  accepted,  and  of  which 
It  has  enjoyed  the  benefits. 

The  defeodaut  contends,  however,  tbat 
this  action  Is  brought  upon  theexprees 
contract,  and  that  no  recovery  can  he  had 
npon  a  quHiitum  merait,  and  that.  It  this 
is  not  so,  still  there  was  no  evidence  to 
Instlfy  a  verdict  for  the  value  ot  the  serv- 
ices. Tbe  complaint  is  snOlctent  to  war- 
rant a  recovery  either  upon  express  con- 
tract or  for  the  value  or  the  work  and  la- 
bor done.  Stokes  v.  Taylor,  104  N.  C.  394, 
10  S.  E.  Bep.  666,  and  casea  there  cited; 
FnlpB  V.  Mock,  108  N.  C.  601, 13  S.  E.  Rep. 
92.  No  amendment  was  necesaary,  but,  if 
desirable,  tbe  court,  in  accordance  with 
the  present  system  of  procedure,  which, 
without  undue  neictect  of  furra.favora  a 
trial  upon  tbe  merits,  could  and  should 
have  allowed  an  amendment  of  ihe  com- 
plalot  after  a  verdict  In  favor  otthe  plain- 
tin.  If  successful.  Code,  S  ^3.  As  to  the 
second  objection  raised,  the  contract 
price  agreed  upon  between  the  authorized 
agent  of  tbe  company  and  the  plaintiff, 
while  not  conclusive,  (since  the  expi-ess 
contract  was  perforce  abandoned.)  was 
certainly  some  evidence,  sufficient  to  go  to 
the  Jury,  as  to  tbe  value  of  tbe  services. 
The  nonsuit  must  be  set  aside,  and  the 
case  remanded  for  further  proceedings  In 
accordance  with  this  opinion.  Error. 


on  N.  C.  429) 
PAKTON  et  al.  t.  ALLISON  et  aL 
(SnpreuM  Court  of  North  Carolina.  Deo.  20k 
1892.) 
Dower — ALLOTMEirr. 

1.  A  oonveyance  by  a  widow  of  her  right 
of  dower  before  it  has  been  allotted  to  her  does 
not  vest  the  legal  title  thereto  in  her  gmntee, 
and  she  is  a  necessary  pari?  to  a  proceeding  hy 
her  grantee  to  enforce  the  allotment  of  dower 
in  such  land  against  persons  holding  It  by  a 
deed  from  her  husband. 

2.  In  such  a  proceeding,  if  the  complnlut 
fails  to  show  that  the  lands  In  which  dower  is 
sought  to  be  enforced  are  all  the  lands  of 
which  the  widow  is  entitled  to  be  endowed,  the 
heirs  are  neoessaiy  parties  under  Code,  }  2112, 
which  provides  that  in  special  proceedings  for 
the  assignment  of  dower  the  heirs  or  other  per- 
sons in  possession  of  or  claiming  estates  in  Uie 
land  shall  be  made  parties. 

3.  In  a  proceeding  to  enforce  the  allotment 
of  dower,  the  complaint  need  not  state  when  die 
widow  asking  dower  and  the  decedent,  in  wliose 
lands  dower  ia  claimed,  were  married. 


Digitized  by 


Google 


416 


SOUTHEASTEJKX  BEPORT£B,  Voi.  16. 


(K.a 


Appeal  from  snpedor  eonrt,  Haywood 
county;  Jobm  Obat  Btnou,  Jadxe. 

Action  by  John  W.  Parton  and  another 
against  M.  8.  Allison  and  otbers  to  en* 
force  the  allotment  of  dower  assigned  to 
him  bj  Mrs.  Owen  in  land  conveyed  by 
her  husband  without  her  consent  to  de- 
lendants.  Judgment  for  plaintllta.  De- 
fendants appeal.  Kevereed. 

Q.  S.  Ferguson,  for  appellant*.  T.  K 
DarldsoBt  for  appdieee. 

BuRWBLT^,  J.  The  p^atntltfsoiicesougbt 
to  obtain  the  relief  which  they  pray  for  In 
their  coinplafnt  by  means  oF  a  special 
proceeding  Instltnted  l>e[ore  the  clerk  ol 
the  Boperlor  court  ol  Haywood  connty. 
That  proceeding  cnme  before  this  court, 
and  the  demurrer  filed  by  the  defendants 
to  the  petition  was  sustained,  (109  N.  O. 
674,  14  8.  K.  Rep.  107,)  and  In  the  opinion 
then  filed  this  language  was  osed:  "The 
sale  by  a  widow  of  her  right  of  dower, 
before  dower  was  asslgnetl  to  her  accord- 
ing to  law,  wasaneqoltable  asstgnment  of 
her  right,  to  be  enforced  In  a  court  ut  eq- 
uity by  a  civil  action,  and  not  by  a  special 
proceeding. " 

1.  1b  the  widow,  plaintiff's  assignor,  a 
necessary  party  to  thlHactlon?  We  think 
she  Is.  "Before  the  assignment  of  her 
dower,  a  widow  la  not  seised  of  any  por- 
tion of  the  real  estate  of  bar  husband,  and 
cannot,  therefore,  roovey  any  title  at  law 
to  it.  She  can,  however,  make  aucb  a 
contract  concerolag  it  as  equity  can  and 
will,  under  proper  circumstances,  enforce. 
This  bill  substantlnlly  Is  to  compel  the 
heirs  to  allot  the  dower,  and  then  that 
the  widow  shall  convey  the  land  ho  allot- 
ted." Potter  V.  Everitt.  7  Ired.  Eq.  162. 
Her  conveyance  of  her  right  of  dower,  pre- 
vious to  an  assignment,  will  be  treated 
in  a  eonrt  of  equity  as  a  contract  on  her 
part  to  have  her  dower  assigned,  and  then 
to  convey  what  is  ao  assigned  to  her, 
and  will  be  enforced  against  her.  2  Scrlb. 
Dower,  $  87.  Hence  the  cause  of  action 
set  out  in  the  complaint  Is,  according  to 
these  authorities,  primarily  against  the 
widow,  and  she  Is  of  course,  In  that  view 
ol  the  matter,  a  necessary  party. 

2.  Are  the  heirs  at  law  or  devisees  of  S. 
P.  Owen,  defendantu'  vendor,  necessary 
parties?  It  it  was  alleged  in  the  com- 
plaint that  the  lands  described  therein 
were  all  the  lands  of  which  the  widow 
was  entitled  to  be  endowed,  we  might  be 
incllDed  to  answer  this  question  in  the 
negative.  But,  in  the  absence  ol  such 
averment,  we  most  assume  that  there  are 
other  lands,  and,  eucb  being  the  case,  the 
heirs  at  law  muHt  be  brought  In,  iu  order 
that  by  this  one  action  may  be  conclu- 
sively settled  and  determined  alt  ques- 
tions concerning  the  dower  rights  of  the 
widow,  and  the  plaihtllffl*  rights  against 
her,  by  reason  uf  ner  conveyance  to  them, 
treated  as  a  contract  to  convey  to  tbem 
such  portions  of  each  tract  as  may  be  as- 
signed to  her  under  the  orders  made  In 
this  action.  The  Code,  9  2112,  declares 
that  In  special  proceedings  tor  assignment 
of  dower  "the  heirs,  devisees,  and  other 
persons  In  possession  o(  or  claiming  es- 
tates In  the  lands,  shall  be  parties,  "and 
'by  section  189  It  is  enacted  thafwhsna 


complete  determination  of  the  eontrover- 
sy  cannot  be  had  without  the  preeeuce  ol 
other  parties,  the  court  mast  cause  them 
to  be  brought  In."  When  the  widow  and 
heirs  at  law  or  devisees  are  brought  in. 
a  complete  determination  of  this  matter 
may  be  had  In  this  civil  action,  and  all 
partifit  Interested  In  this  assignment  of 
done?  be  concluded  by  the  final  Judgment 
or  decree  which  shall  be  made.  We  do 
not  think  it  was  necessary  tu  allege  In 
the  complaint  when  the  marriage  took 
place.  Proof  of  that  fact  will  be  required 
If  the  widow's  right  of  dower  is  denied  ; 
and  we  think  it  Is  sufficiently  alleged  in 
the  complaint  that  defendants  claim  un- 
der S.  P.  Owen.  Error. 


031  V.  C.  ttSt 
HA1:NES  t.  ROOEBS  et  id. 
(Snprem*  Court  of  North  CaroUna.   Dec  20, 
1882.) 

Fbaudulknt  Convbtancbs  —  Ki?oin.RnaE  or 

QBANTBE— PROVINCB  OF  COUBT  AST>  J  CUT. 

Tn  an  action  by-a  judgment  creditor,  at- 
tackinc  as  fraudulent  a  deed  made  by  the  judg- 
ment debtor  to  bia  brother-tQ4aw  for  a  valuablti 
consideration,  plaintiff  must  establish,  by  a  pre- 
ponderance of  the  evidence,  not  only  tlie  fraud- 
ulent intent  of  the  xrantor.  but  also  the  knowl- 
(Hlfte  of  that  intent  by  the  grantee;  and,  in  the 
alKience  of  any  direct  evidence  of  such  knowl- 
edge by  the  grantee,  it  is  trrta  to  direct  a  ver- 
dict for  philntift. 

Appeal  from  soperlor  court,  Jackson 

county;  Hoeb,  .ludge. 

Action  by  J.  P.  Haynes  against  David 
Rogers  and  Nathan  Coward  for  the  recov- 
ery of  land.  From  a  Judgmeat  in  plain- 
tlD'a  favor,  defendants  appeal.  Kevereed. 

Plaintiff  claimed  the  land  In  eontroTer^ 
sy  under  a  deed  made  to  blm  by  the  sheriff 
of  Jackson  county,  dated  April  23, 
the  said  land  having  been  sold  under  exe- 
cutiim  against  the  defendant  Nathan 
Coward,  returnable  to  spring  term,  1881, 
of  Jackson  court.  The  defendant  Rogers 
clHinted  the  land  under  a  deed  made  to 
him  by  Nathan  Coward,  dated  February 
13. 1S9I.  and  r^stered  February  14, 1881. 
The  plain  tin  contended  that  the  deed 
made  by  Coward  to  Rogers  was  fraudu- 
lent and  void,  and  In  support  of  this  con- 
tention produced  the  following  testi- 
mony: Deeds  from  defendant  Nathan 
Coward,  as  follows:  (1)  To  J.  D.  Cow- 
ard, dated  March  15, 1K87;  registered  Sep- 
tember 13,  1890.  (2)  To  R.  R.  Coward, 
dated  September  9,  1890;  registered  Sep- 
tember 10,  18»y.  (3)  To  A.  B.  Coward, 
dated  September  9,  189(>;  registered  Feb- 
ruary 19,  1891.  (4)  To  Mary  A.  Zachaiy, 
dated  February  18,  1S91;  registered  Sep- 
tember 25, 1891.  (5)  To  defendant  David 
Rogers,  for  the  land  described  In  com- 
plaint, dated  February  18,  1K91;  regis- 
tered February  14, 1891.  (Q)  Deed  from  R. 
P.  Potts,  of  firm  Potts  &  Coward,  to 
Sophia  C.  Coward,  wife  of  deTendnnt 
Nathan  Coward,  dated  February  14, 1891; 
registered  September  16, 1S91.  (7)  To  L. 
J.  Smith,  dated  February  13,1891;  regis- 
tered February  14, 1891,— and  proved  that 
.the  grantees  in  said  deeds,  K.  R.,  O.  B., 
and  J.  D.  Coward  and  Mary  A.  Zachary, 
were  children  of  defendant  Nathan  CoW' 
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arO;  that  I*.  J.  Smith  la  hU  sod-Iq-Iuw, 
and  David  RoKora  Is  brother-in-law  ot  de- 
fendant Nathan  Coward;  that  Sophia  C. 
Coward,  wtle  of  Nathan  Coward,  bad  do 
prnperty  at  time  uf  deed  to  her  from 
PottH,  above  mentioned.  There  was  also 
eridence  tendluK  to  Rhow  that,  defendant 
Nathau  Coward  had  no  property  remaln- 
iuK  to  him  after  execution  of  above  deeds. 

R.  P.  Potts,  witness  for  plaintiff,  testi- 
fied that  Potts  &  Coward  dissolved  or 
sold  out  tbetr  stock  ot  goods  In  the  la  tter 
part  of  1890,  or  early  In  1891,  for  $2,060,. 
and  applied  the  proceeds  of  sale  to  the 
payment  of  firm  debts;  that  the  flrra 
owed  at  that  time  from  $4,000  to  f5,000, 
— ahont  $4,500;  that  their  aneets  amoant- 
ed,of  thestuck  of  goods  above  mentioned, 
and  notes  and  acronnts,  mortsaices,  etc., 
to  the  nominal  amoont,  with  floods,  of 
$'J00  more  than  their  debts,  some  of  which 
were  Insolvent;  that.  In  addition  to  the 
$2,000  for  which  stock  was  sold,  they  had 
succeeded  In  collectlnff  abont  $(500  on  the 
notes,  accounts,  «tc.,  which  bad  also  been 
applied  on  the  firm  Indebtedness. 

Defendant  Uenson  testified  for  plaintiff 
that  he  rented  the  land  In  December,  1891, 
from  the  defendant  Coward  for  two  years ; 
that  Coward  told  witness  at  the  time  he 
had  sold  the  property,  bat  was  to  have 
pussesalon  for  two  years. 

Defendant  SoAcra  testified  for  plalntllf 
that  defendants  Coward  and  Henson  were 
in  tbe  possession  of  the  land  sued  for 
when  the  action  was  commenced;  that 
witnraa  was  a  brother-in-law (rf  defendant 
Coward;  that  defendant  Coward  came 
to  witness  on  lilth  February,  and  pro- 
posed to  sell  the  land  here  sued  for  to  wit- 
ness; tbat  Coward  had  the  deed  prepared, 
and  afterwards  had  same  registered; 
that  witness  was  to  pay  $2,000  for  land  ft 
paid  tor  In  two  years,  ur  $2,fi00  If  he  paid 
for  it  In  five  years,  and  Coward  was  to 
retain  posseaslon  of  land,  and  have  tbe 
rents  and  profits  of  same,  for  two  years 
from  date  of  deed.  Some  days  after  deed 
was  reelstered,  witness  drew  up  and 
signed  an  obligation  to  pay  for  land  In 
two  years  or  five  years,  and  witness  was 
not  to  pay  for  land  nnless  the  title  turned 
ont  to  be  good.  Witness  had  beard  Cow- 
ard was  embarrassed  from  other  parties, 
—had  heard  there  were  Jadgments  against 
falm,  (not  from  Coward;)  and  fixed  the 
obligation  that  way  to  make  witness 
■ale,  and  so  he  would  not  have  to  pay 
for  land  nnless  be  got  tbe  title.  Witness 
further  stated  that  Coward  and  bd  had 
talked  ot  trading  land  some  four  months 
before  they  did  trade,  bat  witness  did  not 
buy  at  that  time;  tbat  at  time  of  trade 
nothing  was  said  abont  defrauding  any- 
body; that  wItURBS  bought  the  land  In 
good  faith,  and  Intended  to  pay  tor  It, 
and  did  not  Intend  to  defraud  anybody. 
Plaintiff  rested  his  case,  and  defendant  In- 
troduced no  evidence. 

Tbe  conrt  charged  the  Jury  tbat  on  the 
evidence  of  defendant,  and  other  evidence 
In  the  cause,  the  law  raised  a  presump- 
tion of  fraud,  and  there  was  no  evidence 
tending  to  rebut  the  presumption,  and,  If 
lory  believed  tbe  evidence,  they  would  find 
Issue  tor  ^alntlff.  There  was  verdict  tor 
plaintiff.  Defendant  moved  tor  new  trial 
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tor  errors  of  court— F/iwf,  In  ruling  execu- 
tions competent;  seeootf,  tor  deciding  sale 
was  valid  before  defendant  Coward  bad 
been  allotted  the  $1,000  homestead,  as 

ftrovlded  by  constltntlou ;  third,  for  error 
n  charge  that  there  was  presumption  ot 
fraud  In  evidence,  and  no  evidence  tend- 
ing to  rebut  presumption.  Motion  over- 
ruled. 

Kope  Elfaa  and  T.  F.  Davidson,  lot  ap* 
pellanta.  Joaea  &  Daniels,  for  appellee. 

BoRWBi.L,  J.  The  deed  which  the  plain- 
tiff attacks  In  this  action  Is  an  absolute 
one  from  tX.  A.  Coward  to  tbe  defendant 
Rogers,  made  for  a  valuable  cunnldera- 
tlon.  It  was  therefore  necessary  for  him 
to  eatablisb,  by  a  preponderance  of  testi- 
mony, not  only  the  fraudulent  Intent  of 
the  grantor,  but  also  tbe  knowledge  of 
tbat  Intent  on  the  part  of  tbe  grantee. 
Rplgerv.  Davis,  67  N.  C.  IfiS;  Beasley  v. 
Bray,  98  N.  C.  266,  8  S.  E.  Rep. 497:  Savage 
V.  Knight,  92  N.  C.  498.  It  Was  witbin  the 
province  of  the  Jury  alone,  under  proper 
InstructlonB,  to  determine  whether  or  not 
tbe  defendant  Rogers  had  tbat  knowl- 
edge, and  his  honor  erred  when  he  told 
tbnm  to  find  the  Issue  for  ptalntlB  If  tbey 
believed  tbe  evidence,  for  by  thlelostrne- 
tlon  he  took  from  them  a  qnestlun  which 
they  alone  had  the  right  to  determine. 
There  was  no  admission  ot  this  knowl- 
edge on  the  part  of  the  grantee,  Rogers, 
nor  any  direct  evidence  of  It.  There  were 
other  facts  established— soms  by  tbe  teii- 
tlmnny  of  Rogers  himself- from  which  ft 
seems  the  Jury  might  ihost  reasonably 
have  Inferred  that  be  knew  of  his  gran- 
tor's fraudulent  Intent,  but  It  was  their 
doty  to  say  what  weight  should  be  given 
to  this  evidence,  and  whether  or  not  tbejr 
would  draw  this  Inference.  Error. 

^  (111  N.  C.  297) 

SHUFFIiBB  et  al.  v.  TURNER. 
(Supreme  Ooort  of  North  Corofina.   Dec.  20^ 
1892.) 

ADHIHIBTBATORS— LlA.BtLIT183— PoSassSION  OV  IlT- 
TBSTATB'S  LaND  — DaMAOBS — LiMITATlOITS. 

1.  An  adminUtrator  who  takes  possesaloD  of 
land  belonging  to  his  intestate,  and  oontioaea  In 
possesion  for  11  years,  recdving  the  rents  and 

S refits,  without  acconntlDg,  is  liable  to  the 
eirs  for  the  reasonable  rental  value  of  the 
land,  under  proper  cultivation,  for  the  MkUie 
time  that  It  was  In  his  possession. 

2.  Where  an  administrator  lus  failed  to  m»- 
ply  the  rents  and  profits  of  land  in  his  posses- 
ion, and  belonging  to  the  estate,  to  tbe  pay- 
ment of  his  intestate's  del>t%  for  which  pnntose 
he  took  possesion,  the  statute  of  llmltauons 
does  not  begin  to  ran  In  his  fiivor,  and  ag^st 
tbe  heirs,  ontU  a  demand  tty  them  for  the  pay- 
m«it  of  sneh  rents  and  jwofita,  and  a  Ncnsal 
by  him. 

Appeal  from  superior  court,  Burke  coun- 
ty ;  R.  F.  ARuriBLD,  Judge. 

Action  by  Sarah  Shuffler  and  others, 
heirs  of  C.  Shuffler,  deceased,  ugalnst  W. 
6.  Turner,  administrator,  etc.,  of  said  de- 
ceased, to  recover  from  defendant  theren'ts 
and  profits  of  lands  belonging  to  deceased, 
and  of  which  defendant  had  possession 
from  1878  until  1889.  From  a  Judgment  In 
plalntlffii*  laTor.  dtfMidant  appeals.  Af- 
firmed. 
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£.  J.  Ervittt  lor  appellant  J,  T.  PerkfoB^ 
(or  appellees. 

BoRWGLi.,  J.  Tbfl  defendant  admits 
that  Id  1877  be  was  appointed  administra- 
tor uf  C.  Sbnffler,  and  In  1)478  took  posses- 
Sinn  of  a  tract  of  land  wblcta  bad  descend- 
ed  from  his  intestate  to  the  plalntlfln,  bis 
heirs  at  law,  and  that  he  coDttnaed  In 
poraesBinu  of.sald  land,  receiving  the  rents 
and  pro6t8,  for  11  years,  or  till  18U9.  His 
honor  told  the  Jnry  that  the  plalntttfs 
were  entitled  to  recover  "the  reasonable 
rencal  value  of  the  land  for  the  eleven 
years  be  had  It  In  eharse,  under  proper 
cnltlvatlon,"  We  tblok  this  was  the  prop* 
er  measure  of  the  defendant's  liability^ 
upon  bis  own  statement  of  the  matter. 
The  Jury  found  that  the  annual  rental 
value  was  940,  and  from  tbin  tils  honor  al- 
lowed) a  deduction  of  9117.60  for  taxes  on 
the  land  paid  by  defendant,  and  for  Im- 

grovements,  and  SHve  Judgment  for  the 
alance.  We  do  not  think  that  the  stat- 
ute of  limitations  bars  the  right  of  any 
one  of  the  plaintiffs  to  recover  of  the  de- 
fendant bis  or  her /Share  of  this  balance. 
According  to  bis  account,  he  assumed  to 
act  as  the  agent  uf  the  heirs,  to  collect 
their  rents.  In  order  that  be  might  apply 
them  to  the  jiayment  the  debts  of  his 
Intestate  In  exoneration  of  their  land. 
Having  failed  so  to  apply  this  fund,  he 
must  pay  it  to  those  to  vbom  It  belongs. 
He  received  tbelr  rents  as  agent  for  the 
plaintiffs,  and  no  statute  of  limltatiouB 
runs  In  bis  favor  till  demand  and  refusal, 
of  which  there  Is  no  evidence.  This  action 
was  brought  within  three  years  after  be 
gare  up  possession  of  the  land.  We  find 
no  error  In  any  of  the  rallngn  of  bis  honor, 
and  the  Judgment  moat  be  affirmed. 


(lU  N.  C.  231) 

WOOD  at  al.  v.  WHEELER  et  nx. 
(Su^eme  Oonrt  of  North  Carolina,  X>ee. 
18&2.) 

COSTBAOn  OV  U&RBIXD  WOHSH— C!o:fPUCT  ov 

Laws. 

Where  land  In  North  Carolina  Is  sold  to 
a  married  woman  residing  in  another  state,  the 
laws  of  which  permit  her  to  contract  and  h« 
contracted  with  as  if  unman-ied,  the  execution 
and  delirerr  of  the  deed  Iii  such  other  state 
FSBt  In  her  the  title  to  the  land,  and  forni  a  euf- 
Sdent  consideration  for  a  note  executed  br  her 
In  such  other  state  for  the  price  of  the  land; 
and  the  note  may  be  enforced  In  North  Carolina, 
thonsh  It  wonid  hare  been  vtdd  U  executed 
there,  and  thmirii  a  mortgage  i^ven  by  her  to 
■ecure  the  note  u  not  enforceaUe  there. 

Appeal  from  superior  court.  Transyl- 
ranla county:  W.  A.  Hokb,  Judge. 

Action  by  Thomas  Wood  and  another 
gainst  W.  H.  Wheeler  and  wife  on  a  note 
and  mortgage.  Plaintiffs  were  nonsuited, 
and  appeal.  Beversed. 

Upon  the  trial  the  following  tacts  were 
admitted:  (Ij  That  in  December,  1888, 
A.  C.  Williams,  then  a  resident  of  Tran- 
sylvania county,  sold  to  the  Ame  defend- 
ant, Sally  Wheeler,  formerly  of  South  Car- 
olina, the  tract  of  land  described  In  the 
pleadings;  that  she  received  a  deed  for 
ibe  land,  paid  a  portion  of  the-  purchase 
iuoner.  and  executed  a  number  of  notes 


under  seal  for  the  balance  of  the  contract 
price,  and  at  the  same  time  executed  a 
mortgage  on  the  land  tu  M'iliiams  to  se- 
cnre  the  payment  of  said  notes;  that  she 
bought  the  land  with  Intent  to  occupy  the 
same  as  a  place  of  realdence,  and  become 
a  eitlieu  of  North  Carolina,  and  that  she 
did,  Immediately  after  the  purchase,  move 
to  the  place,  in  company  with  her  buR- 
band,  and  they  became  residents  and  citi- 
zens of  North  Carolina.  (2)  That  Mbortly 
thereafter  the  said  Williams  removed  to 
South  Carolina  and  became  a  resident  uf 
that  atate,  and,  while  su  living  there,  he 
sold  the  note  now  sued  on,  for  ralue  and 
before  maturity,  and  trannterred  the  same 
to  the  plaintiff  by  delivery,  and  without 
tndorHument  or  other  written  assignment; 
that  the  plaintiff  WonO  la  now,  and  al- 
ways haa  been,  a  residf^nt  of  North  Caro- 
lina. (8)  The  notes  for  the  purchase 
money.  Including  the  note  now  ^ued  on, 
wore  executed  and  signed  in  the  atate  of 
South  Carolina,  where  the  defendants,  W. 
H.  'Wheeler  and  Sally  P.  Wheeler,  hia 
wife,  Chen  resided,  and  the  deed  and  mort- 
gage were  signed  In  that  atate,  and  the 
execution  thereof  was  acknowledged  In 
South  Carolina  before  a  notary  public  of 
that  state,  and  afterwards  registered  in 
this  state  upon  said  probate;  thesame be- 
ing first  approved  and  the  registration 
ordered  by  the  clerk  of  the  superior  court 
of  Transylvania  county.  (4)  That  at  thu 
time  of  this  transaction,  and  since,  the 
said  Sally  Wheeler  was  and  Is  the  wife  of 
W,  H.  Wheeler.  Herhusband  did  not  Join 
In  the  execution  of  tbe  notes,  nor  glee  bia 
written  or  other  assent  thereto,  and  be 
did  not  Join  bis  wile  in  the  execution  of 
the  mortgage,  nor  was  ber  privy  exami- 
nation taken,  pursuant  to  law.  (6)  That 
by  the  law  of  South  Carolina,  when  tbe 
notes  were  signed,  a  married  woman 
could  bind  herself  by  note  executed  as  the 
one  sued  on.  The  law  of  Sooth  Carolina 
on  this  subject  Is  as  followa:  "Bec^aOSS. 
A  married  woman  shall  have  power  to  be- 
queath, devise,  or  convey  ber  separate 
property  In  tbe  same  manner  and  to  tbe 
same  extent  as  if  she  were  unmarried, 
and.  dying  Inteatate,  ber  property  sball 
descend  in  the  same  manner  as  the  law 

grovidea  for  the  descent  of  tbe  property  of 
usbands;  and  all  deeds,  mortgagea,  and 
legal  instruments,  of  whatever  kind,  shall 
be  executed  by  ber  In  the  siitae  manner, 
and  have  tbe  same  legal  force  and  effect, 
as  If  she  were  unmarried.  Sec.  2037.  A 
married  woman  shall  hare  the  right  to 
purchase  any  species  of  property  In  her 
own  name,  and  take  proper  legal  convey- 
ances therefor,  and  to  contract  and  be 
contracted  with,  as  to  her  separate  prop- 
erty, in  the  same  manner  as  if  she  were 
unmarried:  provided,  that  her  husband 
shall  not  be  liable  for  tbe  debts  of  the  wife 
contracted  prior  to  or  after  their  mar- 
riage, except  for  her  necessary  support." 
Gen.  St.  S.  C.  1882,  c.  76.  Cpon  the  forego- 
ing facts  the  plaintiffs  admitted  that  tbe 
mortgage  is  void,  and  contended  that 
they  were  entitled  to  a  personal  Jndgment 
against  the  feme  defendant,  Inasmuch  aa 
by  the  law  of  South  Carolina,  when  the 
notes  were  signed,  she  could  bind  bersell 
by  her  personal  contract.  Tbe  court  bald 
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that  the  ftm«  d^endant  could  repudiate 
the  trade,  and,  bavlnjr  electnd  to  do  sa, 
there  wag  no  conalderatiun  for  the  note 
sued  CD,  end  such  delense  was  available 
aigalDet  the  plaintiffs,  who  held  the  note 
bj  delivery  and  wlthoot  Indersement,  and 
the  rights  of  the  parties  were,  In  behalf 
uf  plaintiffs.  Wood  and  A.  C.  WllllamB,for 
a  return  of  the  land  and  an  account  of 
rents  and  profits,  and, for  defendants, are- 
tDm  of  the  purchase  price  already  paid.  In 
deference  to  this  Intimation  the  plaintiffs 
uohoiitted  to  anunsoit.  and  appealed. 

W,  A.  Q&ah  and  H*.  A,  Smith,  tor  appel- 
lant*.  T.  F.  DartdaoDt  for  appellees. 

BnawRLL,  J.  Tlie  declnlon  of  the  court 
In  tbifl  cause  (106  N.  C.  512,  11  S.  E.  Rep. 
590)  was  founded  on  the  facts  as  they 
then  appeared,  and  It  was  correctly  deter- 
mined that  both  thd  note  aud  murtga^e 
executed  by  the  feme  defendant  were  void, 
because,  as  we  were  then  Informed,  they 
were  executed  In  this  state.  The  admis- 
sions of  the  parties  have  now  very  mate- 
rially changed  their  rights  and  liabilities. 
It  Is  conceded  that  the  note  sued  ou  was 
executed  In  South  Carolina ;  and  it  Is  a 
valid  obligation  uf  tho  fi^me  defendant, 
since,  by  the  laws  of  that  state,  she  hud 
power  to  execute  said  note,  and  bind  her- 
self thereby,  as  If  she  were  unmarried.  In 
the  complaint  the  plaintiffs  demand  judg- 
ment on  this  note,  and  upon  the  facta 
now  admitted  they  are  entitled  to  such 
lodgment  against  tbe  maker  Mrs.  8-  P. 
Wheeler.  Taylor  v.  Sharp,  108  N.  C.  377, 
13  S.  E.  Rep.  1.18;  Williams  v.  Carr,  80  N. 
G.  294.  The  fkme  defendant  was  author- 
iKd  by  the  la  ws  of  Soatb  Carolloa  to  pur- 
chase tbe  land,  and  the  ezecatlon  and -de- 
livery of  the  deed  by  A.  C.  Williams  vested 
In  her  the  title  to  It,  and  this  was,  of 
course,  a  sufficient  consideration  to  snt^- 
port  the  promise  contained  In  tbe  note. 
The  mortgage  made  to  secure  It  Is  void 
for  tbe  reasons  stated  In  the  opinion  filed 
upon  the  former  hearing  of  this  cause,  (106 
N.  C.  S12, 11 S.  E.  Bep.  690;)  but  tbe  plaln- 
tlfb,  nnder  tbe  new  aspect  put  upon  the 
matter  by  tbe  admissions  of  the  parties, 
have  the  right  to  demand  the  enforcement 
of  tbe  contract  made  in  South  Carolina, 
and  take  Judgment  for  the  amount  due  on 
the  note.  Theeffectof  this  action  on  their 
part  will  be  to  leave  the  title  to  tbe  land 
In  tbe  ibrae  defendant,  free  from  any  lien 
of  thealleged  mortgage.  As  tbe  plaintiffs, 
by  this  demand  -  of  Judgment  against  her, 
elect  not  to  aceeptber  proffer  to  surrender 
tbe  land  and  annul  the  contract  of  pur- 
chase, no  account  of  rents  or  of  purchase 
money  paid  by  her  Is  necessary.  Her 
rlgbt  Is  to  keep  the  land.  Tbe  plaintiff's 
right  Is  to  have.  Judgment  against  her  on 
the  note,  provided  nu  valid  defense  la  es- 
tablished on  tbe  trial.  Error. 

dU  H.  C.  «»} 

WOODIiDT  et  ox.  V.  HOLLBT  at  sL 
(Supreme  Otmrt  of  North  Carolhia.    Dec  3D, 

1892.) 

Aocousnxa  bt  Exsooioe  —Waives  or  Claim— 
SsMPPSit— Loss  or  Obfobits  ist  Bank— Laohbs. 

1.  Where  a  resldnair  legatee,  br  a  writing 
delivered  tm  the  exacntor,  in  which  was  re- 


cited the  receipt  of  a  valuable  oonrideratioD 
from  the  other  l^satees  under  the  wIU,  agreed 
to  waive  any  claim  or  tight  she  had  to  the  per> 
aooal  propertjr  of  testator,  such  writiag  is  a 
waiver  of  any  rights  she  may  have  had  to  sadt 
personal  property  as  residuary  legatee;  and 
she  is  estopped  from  chargiog  soch  property  to 
the  ezecQtor  in  an  account  and  settlement  of 
liis  administration. 

2.  Where  an  executor  pays  a  debt  of  the 
estate  out  of  his  own  funds,  l>ecan9e  of  the  fail- 
are  of  a  bank  in  wliich  be  had  had  deposited 
moneys  of  the  estate  for  a  long  period  of  time 
after  the  testator's  death,  and  no  reason  being 
shown  why  these  moneya  were  retained  ia  the 
bank  for  such  a  period,  ^ach  executor  is  charge- 
able with  laches,  and  Is  not  to  he  allowed  out 
of  the  estate  the  moneys  sr  paid  by  bim. 

Appeal  from  superior  court,  Bertie  coun- 
ty :  Brown,  Judge. 

Action  by  W.  T.  Woodley  and  wife 
against  Thomas  D.  Holley  and  another, 
executors,  tor  an  account  and  settlement 
of  administration  ot  tbe  estate  of  Au- 
gustus Holley,  deceased.  From  a  Judg- 
ment sustaining  exceptlona  of  the  plaintiff 
to  tbe  flndlngs  by  a  referee,  defendants 
appeal.  Affirmed  In  part,  and  reversed  In 
part. 

Tbe  cause  was  referred  to  John  W. 
Wood,  Esq.,  as  referee,  to  take  an  account 
of  tbe  defendant's  admlnlstratloD  of  said 
estate,  and  to  ascertain  and  report  (1) 
"bow  much  the  defendants  have  received 
or  ought  to  have  received  as  executors, 
aforesaid,  for  account  of  the  estate  ot  said 
Holley.  deceased;"  (2)  "what  sum  has 
been  paid  oat  by  them  for  and  on  account 
ot  tbe  estate,  with  wblcb  they  ought  to  be 
credited;"  (3)  "what  amount  Is  now  doe 
tbe  plaintiff,  Mary  I.  Woodleyt  residuary 
legatee." 

Among  other  thlngR,  the  said  referee 
found:  (1)  That  the  defendant  was  not 
chargeable  with  the  value  of  tbe  personal 
property  on  the  Willow  Branch  farm  at 
the  date  of  demise  of  his  said  testator, 
and  that  the  said  defendant  executor  was 
released  from  liability  for  said  personalty 
by  reason  of  the  vrlU  ot  Angnatus  Holley, 
and  as  well  by  reason  ot  the  execution  and 
delivery  to  defeudant  executor  by  Mary  I, 
Woodley  and  W.  T.  Woodley,  her  hus- 
band, of  a  certain  paper  writing  in  words 
and  figures  following,  to  wit:  "In  the  sev> 
eral  devises  and  bequests  contained  In  the 
will  ot  the  late  Augustus  Holley.  It  ap- 
pears that  be  intended  for  tbe  personal 
property  on  each  farmtberelu  devised,  and 
which  was  on  that  farm  at  his  death,  to 
go  with  It  for  Its  support;  and,  being  the 
residuary  legatee,  1  am  willing  and  do 
hereby  consent  to  such  a  construction  to 
be  placed  upon  tbe  said  will,  and,  in  con- 
sideration ot  one  dollar  to  mn'paid  by  tbe 
other  legatees,  do  waive  whatever  claim 
or  right  I  may  have  In  such  property. 
This  June  2,  1882.  Mart  I.  Woodlbt. 
The  above  Is  executed  with  my  consent. 
W.  T.  Woodlbt.  ■•  (2)  That  said  defend- 
ant executor  should  be  credited  with  the 
amount  deposited  by  blm  In  tbe  Exchange 
National  Bank  of  Norfolk,  Va.,  and  lost 
by  reason  of  tbe  failure  of  said  bank. 

The  plaintiffs  having  excepted  to  the 
flndlngs  of  said  reteree,tbe  said  exceptions 
were  beard  by  his  honor,  Oborob  H. 
Brown,  Jr.,  Judge  presiding,  at  tbeaprlns 
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term,  1892,  of  eald  coart,  upon  the  follow- 
IngfactB  afcreed  upon,  to  wit:  "With  re- 
spect to  tbe  personal  property  od  Willow 
Branch  term,  at  the  death  of  AugnstaR 
Holley»  wa  afcree  that  tbe  followlDKare 
tbe  facta:  Aognatas  Holley  died  In  188*.!, 
and  tbe  defendant  quallfted  as  execator  of 
hla  will,  which  WBB  doly  proven.  Be  left 
a  large  mal  and  personal  estate,  and 
among  other  ttaings. personal  property  on 
bis  Willow  Branch  [arm,  consistlog  of 
mnleH,  horses,  bogs, cattle, meat, corn.nnd 
other  things,  worth  at  that  time  f 1,250. 
This  personal  property  was  placed  npoo 
the  said  Willow  Branch  farm  by  Augustas 
Holley  In  bis  lifetime,  and  used  apon  said 
farm  by  hi  in.  Shortly  after  the  death  of 
.iaguBtuB  Holley.  tbe  plaintiffs  executed 
the  pnper  writing  as  set  forth  Id  the  first 
finding  of  the  referee,  hereinbefore  n>ferred 
to.  The  defendant  clalmH  that  this  paper 
and  the  will  of  Aagustus  Holley  relieved 
him  from  liability  for  tbe  value  of  the  per- 
sonal property,  and  tbe  plaintiff  Insisted 
that  he  was  chargeable  with  tbe  same. 
With  respect  to  tbe  liability  of  HuUey,  ex- 
ecutor, for  Ave  hundred  dollars  of  the 
moaey  lost  by  the  failure  of  tbe  Exchange 
National  Bank,  set  ont  In  plalntltTs  nz- 
ceptiona.lt  Is  agreed  that  on  theBtbof 
April,  1885,  and  for  several  months  b^ore, 
defend'ant  had  on  deposit  In  the  Exchange 
National  Bank.  Norfolk.  Va.,  $2,467,  sub- 
|ect  to  his  draft;  that  shortly  before  that 
time  Holley,  Jr.,  obtained  Judgment 
against  theestateof  said  Augustus  Holley. 
deceased,  for  a  debt  dne  him  by  said  de- 
ceased. In  the  Rom  of  $500;  that  thede- 
ftoidant  In  March,  1885,  sbortly  before  the 
failure  of  the  aald  bank,  to  wit.  March 

 — .  1S85.  paid  the  said  Judgment  by  his 

Individual  draft  on  J.  W.  Perry  &  Co.,  of 
Norfolk,  which  draft  was  presented  and 

Said  after  the  failure  of  said  bank,  to  wit. 
pri)  .  1886 ;  that  had  tbe  draft  been 

made  payable  to  Augastus  Holley,  and 
drawn  on  tbe  Exchange  National  Bank, 
It  would  not  have  been  presented  for  pay> 
ment  till  after  the  failure  of  said  bank. 
There  was  no  need  for  tbe  retention  of  the 
said  Bumof  $2,457In  said  bank.  Tbe  plain- 
tiffs claimed  that  the  Judgment  In  favor  of 
A.  Holley,  Jr.,  ought  to  have  been  paid 
ont  nt  tbe fonds  oitbe  estate  In  bank.  In- 
atead  of  by  draft  on  J.W.Perry  ft  Co.,  and 
the  deposit  In  bank  reduced  by  that 
amount,  and  that  the  defendant  ought  to 
account  tQ  the  estate  for  the  amount  of 
aald  Ave  hundred  dollar  check  of  deposit 
In  said  bank  nt  Its  failure.  More  than 
enough  money  was  lost  to  the  estate  by 
tbe  said  bank  to  pay  thla  amount  of  $riOO. 
The  defendant  was  allowed  by  the  referee 
for  the  amount 'of  the  Judgment  paid  to 
AngustUB  Holley  as  a  rredlt,  and  not 
charged  with  the  amount  bo  lost."  The 
court  sustained  both  of  plalntltfM*  excep- 
tions, and  rendered  the  Judgment  set  out 
in  the  record ;  and  for  which  defendant  ex* 
cepted.and  assigns  as  error  that  the  court 
erred  In  not  sustaining  the  referee  In  his 
findings,  to  wit:  (1)  That  tbe  defendant 
was  not  liable  for  tbe  value  of  tbe  per- 
sonal property  upon  the  Willow  Branch 
farm;  (2)  that  the  defendant  was  prop- 
erly credited  In  his  account  wltb  $500,  the 
amount  paid  by  him  by  draft  on  J.  W, 


Perry -ft  Co..  In  satisfaction  of  tbe  Judg- 
ment of  A.  Holley,  Jr. 

Jf,  D.  Wlastoa  and  A.  W.  Baywood^  lor 
appellanta.  Prodm  A  Fson,  (or  appelleea. 

Clare,  J.  ^here  was  error  In  sustaln- 
ng  the  plalntlfTs  exception  npon  the  first 
point.  The  paper  writing  signed  by  the 
plalntlB  and  her  husband  Is  a  valid  waiver 
of  any  rights  the  plaintiff  may  have  had 
to  Hsid  property  as  residuary  legatee, 
She  bud  power  to  make  the  waiver.  It 
recites  a  valaable  consideration  from  the 
other  legatees,  and  was  made  in  their  fa- 
vor, and  to  aettle  the  construction  of  a 
doubtful  clausi!  In  the  will.  This  was 
doubtless  to  facilitate  the  upeedy  settln- 
ment  of  tbe  estate,  which  was  a  consider- 
ation itself.  This  Is  a  walrer,  not  either  a 
bond  or  executory  contract;  and  It  Is 
sufficient  that  by  reasonable  Intendment  It 
should  appear  that  the  present  defendant 
was  to  be  released  from  responsibility  In 
that  respect.  From  the  terms  of  the 
waiver,  the  defendant  was  authurixed  to 
act  upon  it  la  construing  the  will;  and, 
having  done  so,  the  plaintiff  Is  now  es- 
topped to  elalm  contrary  to  tbe  agree- 
ment. 

We  concur  with  hla  honor  In  hla  mUng 
upon  the  second  exception.  It  was  laches 
in  the  defendant  to  have  kept  so  large  a 
fund  belonging  to  the  estate  in  the  bank 
needleiisly,  and  as  late  as  .three  years  after 
testator's  death.  Certainly,  nothing  ai>- 
pears  In  evidence  to  rebut  this  presump- 
tion. It  waa  the  duty  of  tbe  defendant 
to  have  settled  the  eatate  as  rapidly  as 
practicable.  At  any  rate,  the  payment  by 
tbe  defendant  of  an  Indebtedness  of  the 
estate  with  bis  own  fundn,  when  at  the 
time  he  had,  and  had  so  had  for  so  long  a 
period,  a  much  larger  fund,  belonging  to 
the  estate,  which  be  left  In  a  bank  out  ot 
the  state,  where  It  was  not  Immediately 
accessible,  and  which.  It  Is  found  aa  a  fact 
by  the  court  below,  there  was  no  need  of 
retaining  In  said  bank,  was  negligence, 
and  plaintiff  cannot  be  ullowed  tbe  gratn- 
Itous  payment  made  oat  of  hla  own  foods. 

Modified. 

(lU  N.  C.  SO) 

STATE  SK  tel.  FOARD  r.  HAIiL,  Chief  of 
Pollcfc 

(Supreme  Court  of  North  OsTnMna.    Dsa  20, 

1892.) 

Chibv  or  FoLioa— TiTLB  to  Orrioa  —  Qoo  Was* 
BAKTo — Who  mat  Ihstitdtb  Pboossdiho— Pab- 

TIS8  DBFBHDi.IfT. 

1.  Under  Code,  |  607,  proridhiK  that  an  m» 
tlon  tony  be  brought  by  the  attorney  general  la 
thA  name  of  the  state,  upon  the  complstnt  ti. 
aoT  private  par^,  a^alDst  a  person  who  BnUi*^ 
folly  bolda  or  exerdiea  any  public  office  or  any 
office  In  a  corporation  crested  by  the  authority 
of  the  state,  such  action  may  be  brought  at  the 
Instance  of  a  private  relator,  who  Is  a  roter  and 
taxpayer,  thou^  he  Is  not  a  coDtestaat  for  ^ 
<tfBcfc  and  has  no  Interest  In  Its  emolum^ts. 

2.  In  a  iroeeMIng  to  test  Oie  rl^t  of  an 
Incuinbont  to  the  office  of  chief  of  police,  the 
board  of  aldermen  by  whom  Ihe  defuidsnt  was 
appointed  and  inducted  to  office,  bavins  HO  hf 
terest  In  the  action,  and  no  rdlsf  being  ao-agki 
against  them,  are  not  necetsary  psrtiss  defted- 
■Bt.   

8.CodBh  I  S7B6»  BTovidfaig  tiiat  mm 
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than  be  Int«idant  of  poSce,  or  other  chief  offl- 
ou",  of  any  iAtj,  unlees  he  shall  be  a  qualified 
voter  thereof,  appli«  to  the  chief  of  police  of 
the  citf  of  Greensboro,  as  the  latter's  act  of  In- 
corporation (Priv.  Laws  1889,  c.  219)  does  not 
fix  the  qnaltficationa  of  sti<^  oflScer. 

4.  Under  Code.  9  607,  the  chief  of  p<dice  of 
the  citT  of  GreeBBboro  im  an  officer  against 
nhmn  a  proeeeding  of  qno  wKranto  viU  lie. 

Appeal  from  superior  conrt,  QulUord 
coonty :  B.  0.  Connob,  Judge. 

ProceedlDK  of  quo  warranto  by  B.  A. 
Foard  agalDst  F.  R.  Ball,  cblel  of  police. 
From  a  jud$:meDt  overrallng  a  demarrer, 
defeodaot  appeals.  Affirmed. 

The  Inlluwinff  la  the  petition  of  tbe  re- 
lator: "Tbaraatorof  tbe  plalotlR,  com- 
plaining of  the  defendant,  alleges:  (1) 
Tbat  tbe  relatorof  the  plaintiff  is  a  eltlxen 
resident,  a  taxpayer,  and  qualified  voter 
In  the  city  ol  Greensboro,  Guilford  county, 
state  of  North  Carolina,  and  tbat  be 
brings  this  action  against  the  defendant;, 
Frank  R.  Hull,  in  tbe  name  of  tbe  state  ol 
North  Carolina,  by  leave  ot  the  attorney 
general  of  said  state.  (2)  That  the  city 
of  Greensboro,  aforesaid,  la  a  monlcipal 
corporation,  duly  organised,  chartered, 
and  existing  at  the  times  hereinafter  men- 
tioned and  at  the  present  time,  under  tbe 
laws  of  tbe  said  state,  and  tbat  Its  munic- 
ipal government  Is  vested  by  law  in  a 
board  of  nldermen  consisting  of  twelve 
members  and  a  mayor,  whose  terms  of 
office  begin  at  the  general  election  on  the 
first  Monday  In  May  of  each  year,  and 
contln  ae  for  tbe  period  of  one  year,  and 
Dotil  their  successors  ar^duly  elected  and 
qualified.  (8)  Thatoneof  tbe  duties  which 
devolves  on  the  board  of  aldermen  of  said 
city  la  to  appoint  a  police  force,  tu  consist 
(rf  a  chief  m  police  and  such  number  of 
policemen  as  the  good  governmeDt  of  the 
city  may  require,  who  shall  hold  their 
office  daring  the  term  of  the  board  ap- 
pointing them,  and  until  their  saccessurs 
are  appointed.  (4)  Tbat  tbe  present 
board  of  aldermen  of  said  city,  wbo  were 
tletft^  on  the  first  Monday  In  May,  1892, 
and  were  duly  qaallfied  to  serve  for  the 
ensuing  year  at  a  meeting  of  the  board  on 
or  about  the  6tU  day  of  May,  1892,  ap» 
pointed  tbe  defendant,Frank  R.Hall, chief 
of  police  of  said  city,  and  on  tbe  16th  day 
of  May,  1892.  tbe  said  board  accepted  the 
official  bfHid  of  the  said  Frank  R.  Ball  as 
such  chief  of  police,  and  inducted  htm  to 
said  office,  exercising  its  funntlons  and  re- 
ceiving Its  emuluments.  (5)  That  the 
said  defendant,  Frank  R.  Hall, Is  not  eligi- 
ble, under  tbe  constitution  and  laws  of  the 
said  state  of  North  Carolina,  to  hold  the 
said  position  and  office  of  chief  of  police 
for  tbe  said  dty  of  Greensboro,  for  tbat 
the  said  Frank  R.  Hall  was  not  at  the 
time  of  his  said  appointment  and  Induc- 
tion to  said  position,  and  Is  not  no  w,  a 
qualified  voter  in  the  said  state  oS  North 
Carolina,  nor  a  qualified  voter  In  the  city 
of  Greensboro,  In  that  tbcs  said  Frank  R. 
Hall  has  never  been  registered  as  required 
by  the  conntitntion  and  laws  of  tbu  said 
slate  or  tbe  charter  of  the  said  city,  nor 
has  he  ever  applied  to  be  admitted  to  reg- 
istration, as  a  voter  In  said  state  or  the 
dty  of  GreaMbnro,norha8  the  said  Frank 
B.  Hall  ever  taken,  orapplled  to  be  allowed 


to  take,  the  oath  or  affirmation  required 
lor  voters  in  said  state  or  city.  (6)  That 
tbe  said  defendant,  Frank  R.  Hall,  bad 
not  at  tbe  time  of  bis  Induction  to  the 
office  aforesaid  resided  in  tbe  said  state, 
nur  in  the  conn  ty  of  Guilford  or  the  city 
of  Greensboro,  for  tbe  space  of  time  re- 
quired by  law  to  entitle  bim  to  raglster 
or  vote  in  tbe  said  state,  county,  or  clry, 
and  be  la  not,  in  law,  a  cltlien  ot  tbe  same. 
(7)  Tbat  the  defendant,  Frank  R.  Hall, 
claiming  the  said  position  or  office  of  chief 
of  police  of  said  city  of  Greensboro  by  vlr- 
tneof  the  saidappolntmentand  Induction, 
still  continues  nnia  wfully  to  bold  tbe 
same,  and  to  discharge  Its  duties,  and  to 
take  and  receive  its  fees  and  emoluments. 
Wherefore,  the  plaintiff  demands  Jndg- 
ment,  with  costs,  tbat  tbe  defendant  Is 
Ineligible,  and  not  entitled  to  the  said 
office,  and  tbat  he  Is  ousted  therefrom.  * 

The  defendant  demurs  to  the  complaint 
for  that:  "(1)  Tho  relatorfaUs  to  allege 
that  he  has  any  right  in  or  to  the  place  of 
chief  of  police  of  tbe  city  qf  Greensboro,  or 
any  interest  in  the  emoluments  of  said 
place  or  office,  and  therefore  be  is  not  a 
proper  plaintiff  or  relator.  (3)  It  appears 
from  the  complaint  that  the  defendant 
was  appointed  chief  ot  police  by  the  board 
of  aldermen  of  the  city  ot  Greensboro,  and 
his  official  b<md  was  accepted,  and  be  was 
inducted  Into  said  offipe  by  said  board; 
and  BO  there  Is  a  nonjoinder  ot  parties, 
became  tbe  said  board  of  aldermen  are 
not  made  cudetendants  with  the  said 
Frank  R.  Flail.  (8)  The  complaint  does 
not  allege  facts  sufficient  to  constitute  a 
cause  of  action.  In  this:  It  appears  by 
said  complaint  that  the  defendant  was 
regularly  appointed  chief  ot  police  by  the 
proper  aathoritles,  and  duly  qualified  aa 
such :  and  the  law  does  not  require  that  a 
peraon  holding  said  plaee  or  office  should 
be  a  qnallfled  voter  ol  the  city  or  state, 
nor  a  registered  voter,  nor  n  cltlien  of 
tbe  state.  (4)  Tbe  place  of  chief  ot  police 
of  tbe  city  ot  Greensboro  is  not  such  a 
public  office  as  is  contemplated  by  the 
statutes  authorising  the  Institution  ot  an 
action  io  thia  instance  of  a  oao  wamnto. 
Section  eor.UodeN.  a* 

J.  T.  Monb6ad,  for  app^ant.'  Jaa.  B. 
Boyd,  for  appellee. 

Clark,  J.  This  Is  a  quo  warranto 
brought  by  a  citlsen,  who  Is  aUo  a  qual- 
ified voter  and  taxpayer  ot  tbe  city  ot 
Greensboro,  upon  leave  granted  by  the 
attorney  general,  against  tbe  defendant, 
wbo  is  chief  of  police  ot  tbat  city. 

The  first  ground  of  demurrer  Is  tbat  the 
relator  does  not  allege  that  be  la  entitled 
to  the  office,  nor  has  any  Interest  in  Its 
emoluments,  and  therefore  is  not  a  proper 
relator.  It  Is  not  necessary  that  the  re- 
lator dioald  have  avcfa  Intereet.  Code,  S 
607.  provides  that  the  "action  may  be 
brought  by  the  attorney  general  In  tha 
name  ot  tbe  state,  npon  his  own  informa- 
tion,or  upon  tbe  complaintot  any  private 
party,  against  the  parties  offending.  In  the 
following  casHs:  (1)  When  any  person 
shall  usurp,  intrude  into,  or  unlnwfnlly 
hold  or  exercise  any  public  office,  civil  or 
military,  or  any  franchise  within  thia 
atate,  or  any  office,  In  a  corporation  creat- 
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ad  by  the  authority  of  the  state,* etc. 
Hertlon  008  provides  that,  when  the  attor- 
ney sceneral  sranta  leave  for  aaeh  action 
to  be  bruuEht  by  a  private  relator,  be 
Bball  give  indemnity  for  cnste  and  ex- 
penses. Tbtfre  is  nothing  Id  the  statute 
which  Indicates  that  the  private  relator 
mast  beacon teatant  tor  the  office,  or  have 
an  Interestlnltsemalameute.  On  the  con- 
trary, section  609  provides  that  the  attor- 
ney generul.  In  bis  complaint,  may  also  set 
fortb  the  name  of  the  party  entitled,  and 
thereupon,  by  section  61U,  the  right  of  eoch 
party,  as  vrell  as  that  of  the  Incumbent, 
shall  be  In  issue.  The  inference  is  that 
this  is  a  matter  left  to  his  discretion  In 
actions  brought  by  him.  If  such  actions 
may  be  limited  to  merely  oustlog  the  il> 
legal  iacumbent,  there  Reems  no  reason 
why  the  attorney  general  may  not  grant 
leave  to  bring  actions  having  no  further 
object.  Id  many  instances,  as  In  tbu  pres- 
ent ease,  when  an  oifice  Is  illegally  held  or 
usurped,  there  is  no  one  else  who  can 
claim  a  title  thereto.  In  such  cases,  unless 
a  voter  or  taxpayer  (not  a  merestraoger) 
can  bring  the  action  by  leave  of  the  attor- 
ney general,  there  would  often  be  no  rem- 
edy; for  that  offirer  would  hardly,  ex 
mero  mofu,  subject  the  state  to  the  costs 
and  expense  of  litigation  at  a  distant 
point  when  the  office  was,  as  here,  that  of 
R  town,  or  some  other  office  la  which  the 
etato  or  the  public  geaerally  had  no  tnter- 
eHt.  In  Saunders  v.  Gatllng.  81  N.  C.  :!98, 
(301,)  iu  cummputing  on  these  sections, 
AfFHE,  J.,  says:  "It  Is  not  merely  an  action 
tor«dres8thegrlevance  of  a  private  person 
who  claims  a  right  to  the  office,  but  the 
public  has  an  Interest  in  the  question 
which  the  Icgtslatnre  by  these  provisions 
of  the  Code  seemsto  haveronsidered  para- 
mount to  that  of  the  private  rights  of  the 
persons  aRgrieved.  "  In  Ellison  v.  Raleigh, 
8U  N.  C.  123.  (132.)  the  court  say  these  sec- 
tions "seem  to  contemplate  the  action  as 
open  upon  the  complaint  of  any  private 

f arty  "  upon  leave  of  the  attorney  general, 
n  ChnrehlU  t.  Walker,  68  Ga.  681,  It  Is  held 
that  every  citiien  of  a  town  has  an  inter- 
est in  Us  municipal  officers  which  will  sup- 
port a  quo  warraato  proceeding  to  test 
the  right  of  Incumbents  thereto,  upon  the 
ground  that  each  citizen  has  an  Interest 
in  having  its  offices  legally  filled,  and  hon- 
estly and  impartially  administered.  These 
offices  are  created  by  law  for  the  benefit 
and  convenience  of  the  citiaens;  and,  If 
any  nsarper  should  assume  their  duties, 
any  elttsen  whose  rights  are  thus  violated 
may  seek  to  have  the  usurper  evicted, 
though  he  may  not  claim  for  himself  a 
right  to  the  office  or  its  fees.  To  the 
sameetTect  are  State  v.  Jenkins.  25 Mo.  App. 
484.  and  Htate  v.  Hammer, 42  N.  J.  Eq.435. 
Indeed,  the  recognised  principle  In  Great 
Britain  and  In  this  country,  (except  in  a 
very  few  states,)  Is  that  the  proceeding 
may  be  begun,  by  leave  of  the  attorney 
general,  upon  the  relation  of  any  person 
possASsed  of  such  an  interest  as  renders 
his  Interference  not  obtrusive,  as,  for  In- 
stance, an  Inhabitant  or  taxpayer  or 
Toter  of  a  eltyor  town.  In  a  proceeding  to 
test  the  right  of  one  claiming  to  exercise 
the  duties  of  an  office  thereof.  IB  Amer.  & 
Eng.  Enc>  lAw,  876,  677,  and  cases  there 


cited;  High,  Extr.  Rem.  SS  606,608.  In- 
deed, the  right  of  private  relators  to  bring 
snch  actions  was  not  restricted  In  Eng- 
land, by  requiring  leave  of  the  crown 
officer,  till  St.  9  Anne,  c.  30;.  High,  Extr. 
Rem.  3  608. 

As  to  the  secondground  of  demurrer,  no 
reason  has  been  assigned  and  we  see 
none,  wliy  the  board  of  aldermen  should 
be  made  parties  defendant.  Thej  have 
no  interest  In  the  action,  and  no  relief  la 
sought  against  them. 

As  to  the  third  ground  of  demurrer,  in 
this  case  the  act  (Prlv.  Laws  1889,  c.  219, 
fi  6)  fixes  the  quallfleatlon  of  an  elector  of 
Greensboro  as  the  same  which  Is  reqaired 
for  a  voter  in  state  and  county  elections 
by  Const,  art.  6,  S  1.  The  act  of  Incorpo- 
ration does  not  fix  the  qualification  re- 
quired fur  the  office  of  chief  uf  police.  The 
general  act  as  to  towus  and  cities,  there- 
fore^ governs,  and  It  Is  therein  provMed 
(Code,  S 3796]  that  "no  person  shall  baa 
mayor,  commissioner,  intendant  of  police, 
alderman,  or  other  chief  officer  of  any  city 
or  town,  onlass  be  shall  be  a  qualified 
voter  thereof."  This  embraces  the  office 
of  chief  of  police.  The  complaint  alleges 
that  the  defendant  "Isnot  aqnallfied  voter 
in  the  city  of  Greensboro,"  nor  of  the 
state,  nor  has  he  lived  In  the  state  or  city 
long  eDough  to  entitle  him  to  register  or 
vote  in  either  the  state  or  city,  uod  has 
never  registered  or  taken  the  oath  or  af- 
firmation required  for  voters  In  said  state 
and  city.  This  ground  of  demurrer  was 
thert;fore  properly  overruled,  as  was  also 
the  fourth  ground  of  demurrer,  which  was 
that  tlie  office  of  chief  of  police  of  a  uiunic- 
Ipal  corporation  la  not  such  an  office  for 
which  a  400  warranto  may  be  brought. 
The  Code,  S  607,  In  enumerating  the  offices 
for  the  usurpation  of  which  this  proceed- 
ing will  He,  mentions  Inter  aHos  " aay  pub- 
llcoffico,  •  •  •  oranyofflcelnacorpora- 
tion  created  by  authority  of  tills  state.* 
This  Includes  the  offices  of  all  municipal 
corporutluns  which  are  named  in  section 
8796  of  the  Code,  quoted  above.  It  is  held 
in  Ellason  v.  Coleman,  86  N.  C.  285,  merely, 
that  thla  section  did  not  autborlxe  a  quo 
wttrranto  as  to  the  office  of  chief  engineer 
in  a  quasi  private  corporation, —there,  the 
Western  North  Carolina  Railroad  Co. 

No  error. 

(Ill  N.  C.  205) 
HARRISON  et  al.  v.  HARGROVB  et  al. 
(Supreme  Oonrt  ot  North  CaroUns.   Dee.  20; 
1892.) 
Lachbb. 

Defendants  purchased  land  sold  by  an 
administrator  under  a  decree  reciting  the  per^ 
Bonal  service  of  sninmons  upon  plaintiffs,  who 
were  decedent's  devisees.  Nineteen  years  there- 
after, plaintiffs  moved  to  set  aside  the  decree 
and  sale,  on  the  ground  that  they  bad  not  been. 
In  fact,  00  summoned.  The  motion  was  frranted, 
and  the  proceedings  were  declared  irrefrular  and 
Tcdd;  but  it  was  ordered  that  all  the  papers  In 
the  cause  should  remain  on  file  for  the  use  of 
the  purchaser  when  his  rights  should  be  ques* 
tioned.  Held,  In  ejectment  17  years  after 
sale,  that  as  plaintiffs  were  euilty  of  laches  by 
thdr  long  acquiescence  in  defendant's  possee* 
rion,  and  their  delay  la  Beekiug  to  set  aside  said 
decree  and  aale^  in  the  abBeuce  of  an  explansp 
tion.  said  proceedings  would  not  be  deemed  to 
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hare  been  dedared  v<4d  w  to  d^tadanti.  18  B. 
B.  Rep.  83d,  affirmed. 

On  retaearingr.  On  appeal. 

Per  CuRiAic.  W^e  bare  verj  caretallyex- 
amined  the  petition  fl]ed  In  tbis  case,  aa 
well  an  the  learned  brief  of  tbe  couDBe)  for 
tbe  petitioners.  Dpoo  due  consideration, 
oar  conelnslon  la  that  the  JiMlvment  ber»> 
tofore  rendered  ahontd  not  he  disturbed. 
Ae  the  opinion  nt  the  coart  fnlly  sets  fortb 
our  Tlews,  It  la  needlees  to  repeat  them 
In  dUpoalng  of  tbe  present  proceeding. 

Disallowed. 


ini  N.  c.  m) 

GREPFIX  et  at  T.  ASHEVILLB  UGHT  * 

POWER  ca  et  oL 
(Supreme  Oourt  of  North  Oandina.    Dee.  20^ 
1882.) 

ViKiFicATioir  or  CoHPL&iKT  —  Whsk  Oomfakt 
Estopped  raoM  OsNXiro  m  Ihoobtobatioh  — 

Appbal. 

1.  Code,  8  258,  providefi  that  whenever  a 
party  to  an  actioD  u  a  nonreaideDt  of  the  county 
the  pleadini;  maj  be  verified  bj  an  attortiey,  who 
shall  itate  the  'knowledge  or  grounds  of  his  be- 
lief OQ  the  subject,"  when  the  action  is  upon  a 
written  Instmment  for  the  payment  of  money 
on\j,  and  tbe  instmment  la  lit  tus  possesion. 
Had,  in  an  action  on  a  note,  where  the  complaint 
was  verified  by  plaintiffs*  attorney,  that  an  aver- 
ment of  the  possession  of  the  note  (no  payments 
beinfT  indorsed  thereon)  is  a  suSdent  allegation 
of  bis  "knowledge  or  grounds  of  belief"  as  to  the 
material  matters  in  me  complaint  necessary  to 
be  shown  by  plaintiffs. 

2.  In  an  action  on  a  note  signed  by  a  com- 
pany In  its  corporate  name,  it  Is  not  necessaiT 
to  aver  its  corporate  existence,  as  It  la  estt^peo 
by  such  a5 mature  to  deny  it. 

3.  It  u  error  to  refuse  judgment  on  a  verl* 
fled  complidnt  becanse  an  unverified  answer  Is 
filed,  when  the  time  for  verification  has  not  been 
^tended. 

4.  An  appeal  lies  from  the  refusal  of  a  final 
Judgment  by  default  otx  a  verified  complaint  for 
a  sum  cwtaln,  when  no  verified  answer  is  filed, 
and  no  extension  of  time  for  verification  is 
granted. 

Appeal  from  superior  court,  Buncombe 
coantj;  Btnum,  J udge. 

Action  by  John  J.  Griffin  and  John  Grlb- 
bel,  composing  the  firm  of  John  J.  Griffin 
ft  Co..  against  the  Ashevllle  Light  &  Pow. 
er  Company.  The  complaint,  which  was 
filed  AngDst  17,  1892,  and  Terlfled  by  one 
of  plaintiffs*  attorneys,  la  as  follows: 
**Tbe  plaintiffs,  eoraplnlnlng  of  thedelend- 
anta,  allege  that  the  defendant  the  Asbe- 
vlUe  Light  ft  Power  Company  is  a  corpo- 
ration duly  chartered  and  existing  under 
and  by  virtue  nt  the  laws  of  the  state  of 
North  Carolina.  That  apon  the  16th  day 
of  December,  1891,  the  defendant  tbe  Aahe- 
TlUe  Light  ft  Power  Company  maae  Ita 
promissory  note  In  writing,  dated  on  that 
day,  and  thereby  promised  to  pay  to  tbe 
order  of  tbe  plaintiffs  the  sum  of  $271.60 
two  months  after  date.  That  tbe  defend- 
ant J.  6.  Martin  Indorsed  said  note  when 
tbe  same  was  delivered  to  the  plaintiffs. 
The  said  note  at  maturity  was  duly  pre- 
sented for  payment,  and  was  not  paid, 
and  tbe  same  was  then  and  there  present- 
ed for  payment,  and  was  not  paid,  and 
the  same  was  then  and  tliere  protested  fur 
nonpayment,  whereby  the  plaintiffs  were 


put  to  tbe  cost  of  f2.06,  protest  tees. 
That  no  part  of  said  note  has  ever  been 
paid.  Wherefore,  the  plalntlfTs  demand 
Judgment  against  tbe  defendants  for  the 
sum  of  9:271.60,  with  Interest  on  the  same 
from  February  IR,  1892,  together  with 
$2.06  protest  fees,  and  the  costs  uf  this 
action  tu  be  taxed  by  tbe  clerk  of  the 
court.  »  •  •  Duff  Merrick,  being  first 
duly  sworn,  deposes  and  says  that  he  is  of 
noonHel  for  tbe  plaintiffs,  and  makes  this 
nffldavit  In  their  behalf  for  the  reason 
that  said  plaintiffs  reside  In  Pbiludelpfala, 
Pa.,  and  there  !■  nut  now  time  for  tbls 
complaint  to  be  forwarded  to  them  for 
veriQcatlott,  and  be  returned  In  time  to 
be  filed  within  the  first  three  daya  of  this 
term,  and  for  tbe  further  reason  that  this 
action  Is  founded  upon  a  written  Instru- 
ment, of  money  only,  which  said  written 
Instrument  is  In  affiant's  possession. 
That  affiant  has  read  the  foregoing  com- 

Slalnt,  and  knows  tbe  contents  thereof, 
'hat  the  same  Is  true,  of  his  own  knowl- 
edge, except  It  be  as  to  matters  therein 
stated  on  Information  and  belief,  and  as 
to  those  raattem  be  believes  It  to  be  true. 
*.  ♦  •  On  the  last  day  of  tbe  term,  and 
aa  tbe  court  was  about  to  adjourn,  plain- 
tiffs moved  tor  a  Judgment,  aa  tbe  com- 
plaint was  verified,  and  no  answer  had 
been  filed.  Tbe  defendants  then  filed  their 
nnvtjrifled  answer,  denying  each  and  every 
alienation  In  the  complaint.  Plaintiffs 
still  Insisted  that  they  were  entitled  to 
Judgment,  as  tbe  anawer  was  not  verified. 
The  court  refused  the  motion  In  Judg- 
ment, for  that,  as  held  by  tlie  coort,  tbe 
complaint  was  not  verified  according  to 
the  statute.  The  plaintiffs  objected  to  the 
holding  uf  the  court,  and  excepted  thereto, 
and  appeal."  Beveraed. 

Cbaa.  A.  Jloore,  for  appellants.  T.  A. 
Jonee  and  T.  f  .  Davidaon^  for  appellee. 

Clark,  J.  Whenever  the  party  Is  a  non- 
resident of  the  county,  the  pleading  may 
be  verified  by  aa  agent  or  attorney,  in 
two  cases:  Ffrst,  when  tbe  action  Is  upon 
a  written  Instrument  for  the  payment  of 
money  only,  and  tbe  Instrument  Is  In  pos- 
session of  tbe  agent  or  attorney;  second, 
when  all  the  material  allef^atlone  of  the 
pleadings  are  within  tbe  personal  knowl- 
edge of  tbe  ftgent  ur  attorney.  Code,  8 
258:  Hammerslaugh  v.  Farrfor,  95  N.  C. 
136.  The  affidavit  here  could  be  made  by 
the  attorney,  since  the  parties  he  repre- 
sented were  nonresidents,  and  the  action 
was  upon  a  written  Instrument  for  the 
payment  of  money  only,  and  was  In  tbe 
possession  of  the  attorney. 

The  only  question  remaining  Is  whether 
the  verification  la  In  Itself  defective, 
though  made,  as  we  have  seen,  by  one 
authorized  to  make  It.  It  follows  the 
statute,  In  averring  the  complaint  to  be 
true,  of  affiant's  own  knowledge,  except 
as  to  matters  stated  on  information  and 
belief,  and  those  he  believes  to  he  true, 
and  also  in  setting  out  the  nonresldence 
of  the  plaintiffs,  and  that  tbe  action  la  on 
a  written  Instrument  for  tbe  payment  of 
money,  and  In  hia  possession,  aa  reasons 
why  the  affidavit  Is  not  made  by  tbe  party 
himself.  But  It  is  urged  that  the  verifica- 
tion la  defective  In  not  stating,  aa  re- 
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quired  by  section  258  of  the  Code,  "the 
knowledge  orxronnds  of  bl8  belief  on  the 
subject,"  and  tbat  It  waa  not  a  snfflcient 
compliance  with  ttala  requirement  to  set 
oat  that  the  written  Instrument  nued  on 
was  Id  the  possession  of  the  attorney, 
itlncetbat,  though  sufficient  to  anthoHse 
the  attorney  to  muketbeTerlflcntlon.does 
not  show  his  "knowledge  or  ground  of 
belief  on  the  subject. "  It  seems  to  us  that 
the  objection  Is  hypercritlral.  The  verifi- 
cation need  not  set  out  motters  merely 
evidential.  The  object  of  Che  verification 
Is  that,  If  the  defendant  does  not  deny  tbe 
allegations  of  the  complaint,  the  cause 
shall  stand  as  It  a  Jury  bad  been  Im- 
paneled, and  the  allegations  In  the  com- 
plaint had  been  put  In  proof  without  de- 
nial, or  admitted.  The  porpose  Is  to 
avoid  the  expense  and  delay  of  a  Jury 
trial  when  there  Is  no  controverted  fact 
to  be  passed  upon.  With  the  Jury  Im- 
paneled, and  the  dote  described  In  the 
complaint  put  Id  evidence,  nothing  else 
appearing,  the  plalntlfls  would  be  entitled 
to  Judgment.  The  averment,  therefore, 
of  the  poBsesHlon  of  the  note  sued  on,  (no 
payments  being  Indorsed  thereon,)  Is  al- 
legation of  the  "knowledge  or  grounds  of 
belief  of  tbe  matters  In  tbe  complaint 
material  to  be  abowu  by  the  plaintiffs.  It 
Is  true  there  la  In  the  euiu  plaint  a  n^a- 
tlve  allegation  that  no  part  of  said  note 
baa  ever  been  paid.  But,  if  any  payment 
bos  been  made  which  Is  not  credited  on 
the  note,  that  Is  a  matter  of  defense.  Tbe 
aterment  of  nonpayment  ol  any  pnrt  is 
only  neceimnry  to  show  the  amount  due 
on  theinstrnment  wtalchlssuedon.  There 
Ifl  also  an  averment  of  tbe  Incorporation 
of  tbe  defendant  company.  But  it  has 
been  held  that  this  Is  an  onneeeesary  aver- 
ment, and.  If  disputed,  it  must  be  raised 
by  answer  or  plea.  Stanly  v,  Kallroad 
Co.,  89  N.  C.  331 :  Ramsay  v.  Railroad  Co., 
fll  N.  C.  418;  State  v.  Shaw,  92  N.  C.  76^; 
State  V.  Grant,  104  N.  C.  908, 10  8.  R  Bep. 
664.  Indeed,  tbe  signing  tO.  the  note  In 
affiant's  possession  Is  estoppel  evidence 
of  the  allegation  of  its  Incorporation. 
Byan  v.  Martin,  91  N.  C.  4(14.  The  verifica- 
tion having  been  sufficient,  It  was  error 
to  refuse  the  plaintiffs  judgment  because 
an  unverified  answer  was  filed.  Code,  §S 
267^885:  Alspaugh  t.  Winstead,  79  N.  C. 
526;  Alford  T.McCormac,90  N.  G.  161.  It  Is 
troe  the  coart  might.  In  Its  discretion, 
have  extended  the  time  lor  the  defendant 
to  file  its  answer  so  as  to  give  opportu- 
nity, If  desired,  to  verily  It,  (Code,  S  274; 
Banks  v.  Munutaeturing  Co.,  108  N.  C. 
382,  12  S.  E.  Hep.  741 ;)  and  tbe  exercise  of 
tbia  discretion  is  not  reviewable,  (Austin 
r.  Clarke,  70  N.  0.468;  GUchrist  T.KItchen. 
86  N.  C.  90;  HaUard  v.  Patterson,  108  N. 
C.  266, 18  S.  E.  Bep.  98,1  tboogb  sucb  exten- 
sion of  time  is  a  practice  not  to  be  en- 
couraged, (Dempsey  t.  Bhodee,  93  N.  G. 
120.)  But  In  the  present  case  that  dlsnre- 
tlon  was  not  exercised.  Why  It  was  uot 
asked  does  not  appear,  unlexs,  as  Is  prot)- 
abte,  the  defendant  could  not  verify  a 
denial  of  the  plalntlfls*  all^atlons  In  a 
plain  action  on  a  note  In  bis  posaemlon. 

The  refusal  of  a  Judgment  by  default 
final  upon  a  verified  complaint  for  a  sum 
certain,  there  being  no  extension  of  time 


to  file  answer,  was  a  dental  of  a  substnn- 
tlal  right  which  the  plaintiff  might  lose  if 
the  order  Is  not  reviewed  beforefinal  judg- 
ment, and  therefore  an  appeal  lay.  Code, 
$548.  Indeed,  final  Judgment  might  now 
be  entered  here,  as  was  done  In  Alspaugh 
V.  Winstead,  supra;  Code,  $957. 

When  tbe  case  goes  back,  it  will  still  be 
In  the  discretion  of  the  Judge  below  to 
permits  verified  answer  to  be  filed.  Code, 
S  274.  Whether  he  will  permit  this  should 
largely  depend  upon  whether  the  defend- 
ant can  satisfy  blm  that  it  baa  a  meritori- 
ous defense,  for  It  Is  onqneationably  true 
that  "a  delay  ol  Jnstlee  la  4>Iten  a  denial 
orjoatlce."  Error. 


(lU  N.  C.  572) 

SUCKNSSL  et  al.  r.  ANDEBSON. 
(Supreme  Court  of  North  Carolina.   Dec  20. 

Ifi92.) 

Boc!fDA)iiBB — Bvinsyoi — Instruotiox. 

1.  Where  the  deflcriptlon  in  a  deed,  aft» 
followfaig  the  lioe  of  another  tract  to  a  certain 
point,  contaiiiB  a  danse,  "thence  with  that  Udc 
to  a  stake  on  the  west  bank  of  tbe  hrandi,"  it 
should  be  construed  as  intendiiif  to  follow  the 
boundaries  of  such  tract,  though  the  courses 
change  before  reaching  the  branch,  and  though 
the  branch  would  be  reached  at  a  less  distance 
by  following  an  extension  of  the  first  coarse 
from  the  point  in  queatiou. 

2.  In  an  action  to  obtain  possesBion  of  land, 
where  a  controrenj'  arises  as  to  which  one  ol 
two  branches  is  meant  by  the  clause  in  a  deed 
which  states,  "thence  with  that  line  to  a  s^e 
on  the  west  bank  of  the  branch,"  and  the  evi- 
dence is  conflicting  as  to  whether  there  is  in 
fact  any  branch  crossing  such  line  at  the  point 
claimed  by  plaintiff,  the  qneetltMi  as  to  which 
branch  was  Intended  was  properly  submitted  to 
the  juiT' 

3.  In  such  case,  thon^  there  be  evid»ioe 
that  the  parties  agreed  by  parol  where  the  true 
boundary  ra^  after  the  execution  of  tbe  deed, 
it  is  proper  for  tiie  court  to  refuse  to  Instruct 
the  jury  tliat  by  such  verbal  agreement  the  par- 
ties could  alter  the  boundaries  as  fixed  in  tbe 
deed,  and  would  be  estopped  from  dliputing  Ills 
new  location  so  agreed  upon. 

Appeal  from  snperior  court,  Madlsoa 
coonty;  Jaubs  H.  Mierbimon,  Judge. 

Action  by  Philip  Buckner  and  others 
against  Louts  Aademon  to  recover  po»- 
sessioo  of  certain  land.  Judgment  for  de- 
fendant.  Plaintiffs  appeal.  AfBrmed. 

Tbe  controversy  grew  oat  of  the  qnea- 
tion  whether  tbe  plaintiffs*  line  should  be 
run  from  a  point  designated  as  Fig.  1  on 
tbe  plat  to  2,  and  thence  to  12  and  to  14, 
so  as  to  iactude  the  disputed  territory,  in* 
eluded  within  the  lines,  2,  12,  11,  %  or 
whether  It  should  be  located  from  1  to  S, 
and  thence  north  to  11,  and  ttaeace  to  13; 
as  contended  by  the  defendant,  ao  mn  to 
cover  no  part  <n  tbe  defendant's  pnasen- 
slon.   The  call  which  gave  rise  to  the  dli- 

fiute  was  "thence  [from  Fig.  1]  witb  tbe 
Ine  of  said  tract  [admitted  to  be  the 
mountain  field  tract.  1,  3,  S,  4, 6, 1]  to  a 
stake  on  the  west  bank  of  the  branch. ** 
In  the  beginning  of  the  deecriptlve  clause 
iu  plaintiffs'  deed,  tbe  lands  are  described 
as  lying  on  the  head  of  Meadow's  braDcb, 
on  Bee  Tree  ol  Bnll  creek.  The  loeatton  ol 
Bee  Tree  branch  Is  shown  on  the  plat  at- 
tached, and  which  waa  agreed  upon  by 
the  parties  to  be  need  In  the  Btatanent: 
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but  the  location  of  Fig.  11  will  be  flzed 
farther  aoatta,  as  indicated  bj  an  X  mark 
cm  the  line  JO  to  U.  The  other  material 
iBCta  'w^  atated  la  the  opinion  of  the 
eoart. 

J,  M.  Oadgsr,  Jr„  and  W.  B.  MmJoo9, 
tor  appdlants.  T,JF,  JHtvldaoUt  tor  ap- 
pellee. 

At>rt.  J.  The  eontrovera;  hlDgea  apon 
theloeatlon  of  •  bonndary  Une,«lid  the 


tacta  are  so  far  aeeertalned  and  admitted 
as  tonaiTow  It  down  to  the  le^al  qaes- 
tlon,  what  U  the  tme  line  of  tbe  deed  from 
BamBpy  and  othera,  executors,  to  Stephen 
AmmoDB?  BegiDDlDg  at  Fig.  14  on  the 
plat,  it  Is  agreed  that  ttie  line  runs  along 
a  ridge  to  16  aad  16,  and  with  the  ridge  to 
a  Spanish  ouk  opposite  to  Stephen  Am- 
mona'  own  comer  of  hie  mountain  field 
traet,  aad  thence  to  said  eomer  at  4. 
Fifom  4  tbe  call  of  Uw  dead  la  theaee 


1? 


^il  'I 
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"  nltbthvt  line"  (admitted  tobetbe  line 
of  ttie  monotnln  Held  tract)  1S7  polea  to  a 
Btabe,  wblcb  both  parties  agree  Is  at  5, 
and  from  5  ttie  call  iB  tbenre  with  that 
line  to  the  beglnnlnK  corner,  which  ia  con- 
ceded to  be  located  at  Fig.  1.  The  main 
question  gruwe  ont  of  the  location  of  the 
next  line,  and  depends  for  its  solntlun,  In 
view  of  the  aodlspoted  facts,  upon  the 
conatraetlon  which  tbe  coart  will  give  to 
the  lanffnage  of  the  next  call,  "thence 
with  that  line  to  a  stake  on  the  west  bank 
of  the  branch."  Theland  was  described  In 
tbe  deed  eis  "lylnR  on  the  bead  of  Mead- 
ow's branch,  on  tbe  Bee  Tree  of  Bull's 
creek."  The  nearest  point  ot  Bee  Tree 
creek  Is  at  17.  which  is  18  poles  from  2, 
where  the  corner  of  the  mountain  field 
tract  ia  located,  and  on  a  prolonxatlon  of 
thellne  5, 1,  2;  but  tbe  next  succeeding  line 
of  the  mountain  field  tract  (from  2  to  S) 
croBses  Bee  Tree  branch  at  11,  and,  ac- 
cording to  the  testimony  of  some  of  the 
witnesses.  Core  branch,  one  ot  its  tributa- 
ries, at  10.  The  point  next  called  for  beinc 
ou  Dan  knob,  at  12,  the  plaintiff  contenda 
that  tbe  proper  location  of  tbe  call  which 
eivee  rise  to  the  controversy  ia  from  1, 
with  the  line  of  the  moantatn  field  tract, 
to  2,  (where  It  diverges  to  the  north, | 
thence  to  the  nearest  point  on  the  west 
bank  of  Bee  Tree,  at  17,  so  as  to  include 
the  disputed  territory,  where  the  defend- 
ant's possession  lies,  (within  tbe  boundu- 
rtea  2,  12.  11,  2.)  The  defendant  InHista 
tbut  the  disputed  line  ia  to  be  so  located 
SB  to  run  with  the  boundaries  ot  tiie 
mountain  field  tract  till  they  reach  the 
worit  bank  ot  Bee  Tree  branch  at  11,  and 
thuH-recuncile  and  fulfill  the  two  descrip- 
tions by  following  the  lines  of  tbe  tract 
called  for  to  the  west  bank  ot  tbe  branch. 
The  general  rule,  which  must  be  always 
observed,  If  posblble,  Is  that  different  de- 
scriptions of  a  boundary  lino  ahonid  be 
reconciled  so  as  to  give  effect  to  every  ex- 
pression of  the  grantor's  Intent.  Proctor 
V.  Pool,  4  Dev.  870;  Shaffer  v.  HQhn,  111 
N.  C.  1,  15  S.  E.Bep.l083;  Shulti  v.  Yoang, 
S  Ired.  385. 

It  iB  settled  that  where  there  is  direct 
proof  of  the  actual  running  o(  a  line  at 
the  timeof  the  original  survey  or  the  loca- 
tion of  a  corner  called  for,  as  tbe  line  ot 
another  tract,  or  on  the  bank  of  a  creek, 
the  party  claiming  under  the  deed  holds 
to  Buch  Una  or  corner,  notwithstanding 
the  fact  that  some  mistaken  description 
may  be  inconsistent  with  sncb  a  location. 
Cherry  v.  Siade,  S  Mnrph.82.  It  Is  equally 
true  that  where  a  point  on  tbe  bank  ot  a 
stream  or  In  a  given  boundary  Is  deacrtbed 
In  Bncb  a  way  aB,  with  tbe  nid  uf  extrinsic 
proof,  to  fix  Its  actual  location,  such  de- 
Bcriptlon  will  prevail  over  and  control  a 
coufiicting  call  tor  following  tbe  line  of 
another  tract.  If  the  cell  here  bad  been 
for  a  natural  object,  such  as  a  certain  rock 
on  the  creek  or  a  stake  comer  of  another 
tract,  the  location  of  which  could  be  de- 
termined by  running  the  boundarlee  of 
such  tract,  the  line  must  have  been  ran  di- 
rect to  such  natural  object,  disregarding 
the  call  for  following  the  line  of  another 
tract,  If  inconsistent  with  the  more  certain 
description.  Cherry  v.  Blade,  anpra.  In 
a  conflict  ol  descriptions,  that  one  mast 


always  be  adopted  which  Is  the  more  cer- 
tain; and  a  known  objective  point,  or  one 
that  can  be  made  certain  by  proof.  Is.  un- 
der that  rule,  to  be  preferred  to  one  that 
can  be  fixed  at  a  point  on  an  extended  line 
or  surface  only  by  groping  along  another 
line  or  lines  to  reach  it.  But  no  particular 
point  on  Bee  Tree  branch,  known  or  an- 
certalnable  otherwise  than  by  the  uhb  of 
the  ebain  and  compass,  is  designated  as 
the  termlnna  of  the  coll.  Indeed,  the  cop> 
nerlshytbd  terms  of  the  description  at 
an  Imaginary  point,— a  stake.  What  did 
the  grantor  mean  by  tbe  words,  **  thence 
with  that  line?  "  Did  he  mean  the  bound- 
ary line  generally,  or  a  particular  line  of 
themuuntain  field  tract?  Tbf>  lines  ot  the 
plaintiffs'  deed,  starting  from  the  begin- 
ning corner  at  14,  flrHt  Intersected  with  the 
100-acre  tract  at  4,  and  the  next  line,  which 
Is  described  as  running  "thence  with  tliat 
line  127  poles  to  a  stake,**  It  is  admitted, 
extends  from  4  to  5.  In  running  the  cat! 
from  6,  the  language,  "  thence  with  that 
line  to  the  beginning  corner  ot  said  moun- 
tain field  flOU  acres)  tract,"  Is  by  common 
consent  Interpreted  to  mean,  not  tbe  linn 
wblcb  ImnTiedlately  preceded  It  in  tbe  deed, 
or  a  prolongation  ot  It,  but  the  next  line 
of  the  same  tract,  running  eastwardly  at 
a  right  angle.  That  particular  line  ot  the 
mountain  field  tract  terminates  at  1 ;  but 
the  next  call  continues  In  the  same  direc- 
tion to  2,  falling  short  17  poles  ol  reHchiofip 
the  west  bank  of  the  creek  by  a  direct  line. 
It  Is  evident  tbat  the  description,  "  wltb 
that  line,"  was  properly  construed  by  the 
parties,  In  running  up  to  Pig.  I ,  as  meaning 
"with  the  bonndartes  of  tbe  mountain 
field  tract, "  though  it  became  necessary 
to  change  tbe  course  from  tbat  J UHt  pre- 
viously pursued  in  order  to  conform  to 
and  follow  Its  dlHerent  lines.  By  continu- 
ing to  place  tbe  same  construction  npon 
the  identical  language  prevtoosly  used 
after  passing  tbe  beginning  corner  atl, 
the  two  deKcriptions  are  met  and  recun- 
clJed.  The  boundary  line  of  the  mountain 
field  tract  Isfollowed  up  to  tbe  very  point 
fixed  by  its  intersection  with  Bee  Tree 
branch.  Had  It  been  Impracticable  to 
reach  the  west  bank  of  Bee  Tree  branch 
by  following.  regardiesH  of  course,  the 
boundaries  of  the  other  tract,  both  descrip- 
tions might  have  been  met  by  diverging 
at  2  and  running  to  tbe  nearest  point  on 
the  went  bank  of  the  brunch.  Campbell  v. 
Branch,  4  Jonea,  (N.  C.)  313.  It  a  known 
point  had  been  called  for  on  the  branch, 
course  and  distance,  as  determined  by  the 
compasa  or  by  known  linea,  might  have 
been  diaregarded  in  order  to  reach  It. 
Redmond  T.Stepp,100  N.C  318,6  8.5. Rep. 
727. 

The  eecond  line  of  detenee  contended  for 
by  tbe  plaintiffs,  in  case  they  should  fall 
in  holding  their  first  position,  was  that, 
conceding  the  correctneBB  of  the  principle 
tbat  both  descriptions  must  be  reconciled 
by  following  the  lines,  the  first  and  near- 
esttntersectlon  with  the  waters  of  Bee  Tree 
branch  was  at  the  west  bank  of  Cove 
creek,  (a  tributary  ot  Bee  Tree,)  at  Fig. 
10,  and  by  locating  tbe  comer  at  that 
point,  and  runnlngtbenceto  Dan  knob,  at 
12,  a  xtart  of  the  defendant's  possession 
woald  still  be  covered  by  plaintiffs*  deed. 
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Tbe  «TldeDee  was  confllctliiK  aa  to  wlietb- 
crtbera  was  in  fact  any  sacb  atream  as 
Cove  branch  crossing  tbe  line  at  10,  and, 
con^derinK  the  language  ol  the  deed,  the 
plalntUf  had  no  ground  to  complain  when 
the  court  told  the  Jury  that  the  boundary 
line  o(  the  mountain  field  tract  must  be 
followed  to  tbe  branch ;  and  It  was  for  the 
]ary  to  determine  what  branch  waa  In- 
tended by  tbe  makera  of  tbe  deed. 

It  waa  in  evidence  that  the  plalntIR  and 
defendant  bad  agreed  by  parol  that  the 
tme  boundary  ran  from  1  to  2,  Yrom  2  to 
10,  and  thence  to  12,  and  that  they  accord- 
ingly marked  It.  The  Judge  very  properly 
refused  to  charge  the  Jury  that  by  such  a 
verbal  agreement,  made  after  the  bouud- 
aries  were  fixed  at  the  execution  of  the 
deed,  they  eould  be  altered,  and  tbe  parties 
estopped  from  dlsputlug  the  new  location 
so  agreed  upon,  ijhatfer  t.  Habn.  supra; 
Caraway  v.  Chancy.  6  Jones,  (N.  C.)  861. 
If  tbe  court  -below  erred,  it  was  In  allow- 
ing the  Jury  to  take  such  running  and 
marking  Into  conrideratlon  at  all*  aa  tend- 
ing to  sbow  tbe  location  of  tbe  branch 
called  for,  since  the  whole  controversy  de- 
pended npon  ascertatniug  tbe  polut  of  lu- 
tersectlon  of  the  Hue  with  it,  aud  neither 
an  agreement  subsequent  to  the  execution 
of  tbe  deed,  nor  the  running  In  accordance 
wltb  It,  was  evidence  tending  to  locate 
the  lines  run  and  marked  cuntemporane- 
oiiBly  with  tbe  execution  of  the  orlgloal 
conveyance.  Caraway  v.  Obancy,  so- 
pra.  We  think  that  there  was  no  error  In 
the  ruUugs  or  charge  of  the  court  of  wblcta 
tbe  plain titrshad  just  ground  to  complain. 

There  Is  no  error,  and  tbe  Jadgment  la 
affirmed. 


(lu  N.  c.  sn) 

FBBNCH  V.  MimTAIi  RESBRYB  FUND 

UFE  ASS'N. 
(Sopreme  Conrt  of  North  OaroUna.-  Dea  22, 

1892.) 

LiFi  ImuauroB — Conditions  on  Rbinst^tbubnt 
or  Imbubbd  —  CoNTiKUOUS  Good  Health  Ddb- 

IHB  YSAB  FaSCBDlMQ. 

A  restatement  by  a  mntnal  life  insur- 
ance company  of  a  member  whose  jMllcy  had 
lap^,  on  bte  payment  of  the  back  dues,  on 
oondltion  that  he  "Is  now,  and  has  been  during, 
tbe  past  12  months,  in  continuous  good  health, 
and  free  from  all  disease^  infirmity,  or  weak- 
ness." is  not  vitiated  by  alight  illness  within 
such  12  months,  of  a  temporary  nature,  which 
indicates  no  vice  in  his  constitution,  and  from 
which  he  had  fully  recovered  at  the  time  of 
his  reinstatement;  but  tbe  illness  must  have 
been  such  that  he  would  not  hare  been  re- 
cdved  if  he  had  been  an  ordinal  applicant 
insarance.  Hacltac^  J.,  dissentiug. 

Appeal  from  superior  court.  New  Hano- 
ver connty;  Bobbrt  W.  Winston,  Judge. 

Action  by  Ma^J,  Frenrb  against  Che 
Mntnal  Beaerve  Fund  Life  Aaaoclation  on 
a  policy  of  inaaranee.  From  a  Jadginent 
Id  plafntlir'a  favor,  d^endant  appeals. 
Affirmed. 

Duval  French  waa  Insured  in  the  defend- 
ant company  for  the  benefit  of  bis  sister, 
tbe  plaintiff.  He  had  permitted  his  policy 
to  lapse  for  nonpayment  of  dues,  but  sub- 
sequently he  bad  paid  them,  and  had  been 
r^natated  by  tbe  defendant  company,  and 
at  the  time  of  bis  dearb  be  owed  tbe  de- 


fendant nothing.  When  reinstated  by  tbe 
company,  it  gave  him  a  receipt  tor  tbe  back 
dues,  upon  which  waa  printed  tbe  follow* 
lug:  "The  conditions  upon  which  the 
wlthlQ  payment  (for  wblcb  this  receipt  Is 
^ Ten)  is  accepted  are  as  follows:  First. 
That  said  member  Is  now  HtIdr,  and  of' 
temperate  habits,  and  Is  now,  and  has 
been  during  tbe  past  twelve  mantha>  in 
continuous  good  health,  and  tree  from  all 
disease,  infirmity,  or  weakness;  other* 
wise  said  payment  and  this  receipt  and 
said  policy  shall  he  and  Is  null  and  void, 
and  tbe  sum  paid  hereon  shall  be  subject 
to  tbe  order  of  tbe  wltbln  named  person. 
Hecoad.  Tbe  receipt  aud  acceptance  of 
tbe  within  anm  by  the  association  shall 
not  be  held  to  waive  lorfelture  on  expira- 
tion of  memberabiptor  to  reinstate  mem- 
bership, or  to  create  any  liability  on  tbe 
part  ol  the.at}Bociation  under  said  policy, 
except  upon  tutflllment  of  the  first  condi- 
tion of  this  receipt."  There  was  evidence 
tending  to  show  that  while  the  policy  was 
lapsed,  and  before  this  relnatatemmt  ra- 
eelpt  was  given,  tbe  assured  had  been  na- 
well.  There  was  conflicting  evidence  as 
to  tbe  nature  of  this  illneas;  the  plaintiff 
contending  that  it  waa  slight,  temporary, 
and  In  no  wise  affecting  the  permanent 
health  of  tbe  aaaured.  The  defendant  con- 
tended otherwise, — that  tbe  illness  was  of  a 
serious  nature;  and,  furthermore,  that  it 
this  waa  not  ao.  by  the  terms  ol  tbe  nteelpt, 
II  the  luaured  had  been  elck  at  all  within 
the  twelve  montha  prior  to  the  rec^pt,  be 
had  not  be  "In  continuous  good  health, " 
and  the  reinstatement  was  void.  The  as- 
sured was  In  good  healtti  when  the  receipt 
was  given  on  the  SOtb  of  January,  1891, 
and  died  ot  typhojd  fever  on  tbe  18tb  of 
July,  1891.  Tbe  court  instructed  the  Jury 
that  "It  within  the  time  speciaed  In  the 
Conditional  receipt  tbe  only  lllneaa  from 
which  Duval  French  suffered  was  of  a  tem- 
porary nature,  and  not  severe  In  its  char, 
acter,  which  did  not  render  him  uninsur- 
able, and  which  Indicated  no  vice  In  tats 
constitution,  aud  Irom  which  be  bad  en- 
tirely recovered  at  the  time  of  making  the 
paympnta  In  January,  1891.  then  they 
should  answer  the  second  Issue,  'T».*^ 
To  tbis  the  defeudant  excepted.  There 
were  several  other  exceptions,  but  they 
are  all  aubstautially  embraced  In  this. 
Tbe  second  issue  referred  to  was  as  tol> 
lows:  "Was  Duval  French  in  continuous 
good  health,  and  free  from  all  disease.  In- 
firmity, or  weakness,  for  twelve  montha 
prior  to  January  SO,  1891?" 

Joba  W.  BlDvdale,  for  appellant.  Thoa. 
W,  StruagBf  for  appellee. 

Clark,  J.  We  think  the  instruction 
ot  his  honor,  was  correct.  The  reason- 
able coDNtructlon  to  be  put  upon  the 
BKreement  ot  the  parties,  as  expresBed 
In  the  conditions  printed  upon  the  rein- 
statement receipt,  was  not  that  any  III- 
nesB,  however  slight  or  InslgnlQcant,  with- 
in tbe  preceding  12  months,  should  vitiate 
the  retnetatemeat.  Itcould  mean  nomore 
than  that,  if  there  bad  been  such  Illness  or 
impairment  ot  health  that  tbe  assured 
would  not  have  been  received  if  he  had 
been  an  original  applicant  for  Insurance, 
the  reinatatement  waa  void.  Thecompany 
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toold  not  have  Intended  to  pot  itself  In  a 
better  condition  or  the  defeadant  In  a 
worse  onethan  tbat.  Had  the  policy  been 
maintained  in  force,  impalrmeut  of  health 
would  not  have  given  thecompany  aright 
to  cancel  It. ,  Aa  It  had  lapsed,  the  com- 
pany. In  effect,  says  to  the  aeenred  tbat  it 
will  reinstate  him  npon  payment  of  no- 
paid  dues,  provided  be  la  la  unimpaired 
bealtb.  and  would  be  Insurable  ae  a  new 
risk.  The  language  of  the  cundltlon  la.  if 
the  assured  Is  of  temperate  habits,  and  is 
now,  and  "has  been  during  the  past 
twelreroontbs.lncoiitinnoDS  good  health, 
and  free  from  all  dlaeaae,  infirmity,  or 
weakneaa."  The  irnae  preaenta  the  qaea- 
tlon  if  there  had  bem  a  compUancn  with 
tbat  condition.  The  court  below  told  the 
Jury  that  If  the  assured,  daring  the  13 
months  prior  to  the  reinstatement,  had 
suffered  oo  lllnesa  "except  of  a  temporary 
nature,  and  not  serere  In  ItH  character, 
which  did  not  render  blm  uninsurable, 
which  Indicated  no  rice  In  bis  constltntiun, 
and  from  which  be  bad  entirely  recovered 
at  the  time  of  making  the  payment,"  this 
was  a  coro'pUanee  with  the  condition  of 
the  receipt.  The  Jury  found  the  fact  so  to 
be.  Upon  snch  flndlag  the  plalntlO  should 
be  entitled  to  recover  the  amount  due  by 
the  terms  of  the  policy  of  insurance.  The 
simple  question  is  as  to  the  eonstmctlon 
to  be  placed  upon  the  condition.  No  iald 
can  be  drawn  from  decisions  la  eases  more 
or  less  similar  In  other  states.  Certainly 
a  slight  llloBSS  did  not  come  within  the 
terms  quoted.  The  line  must  be  drawn 
somewhere.  We  think  tbat  indicated  in 
the  charge  a  Just  one.  No  error* 

MAdUa,  J.,  dissents. 

(n  S.  G.  HO) 

BABLB  T.  OBOOa  et  sL 
tSiqnune  Oonit  of  South  Ouolliia.   Nor.  18, 

1S92.) 

IIOB«aAMS-4AU  UllDKB  POWU  — SUBFUTS  FbO- 

oasDs— Aonov  bt  Jdhiob  MQBra&aB— Nbobs- 
tua  Fabtibs. 

Pnrdiaswi  at  BherlfTs  u.l«  execnbtd  a 

Sardiase-moaey  mortgage  to  tliat  oScer,  which 
id  not  contain  a  power  of  sale.  Later,  tber 
made  a  second  mOTtgaga,  ooDtalning  aach 
power,  to  the  intestate  of  one  of  defendants. 
Of  the  fonr  purchasers  from  the  sheriff,  all  bat 
one,  O.,  executed  a  third  mortgage  to  the  Jndge 
of  probate,  which  was  assigned  to  platatllf,  and 
flOMeqaently  the  second  mortgagee,  having  of- 
fered the  land  for  sale  under  the  power  in  hie 
mortgage,  and  having  become  the  porchaser, 
applied  Uie  proceeds  to  his  own  and  the  sheriff's 
chums.  PlaintUf  claimed  that  he  shoold  have 
applied  the  sorplos  proceeds  of  sale  flnit  to 

SfainUtrs  mortgage,  and  have  paid  the  balaQce, 
t  any.  to  the  four  original  purchasers,  and 

K'  inaff  a^ed  Judgment  for  the  amount  of 
moxtnge  agiUnst  the  second  mortgagee's  es- 
tate. BMt  that  O.  was  a  necessary  party. 

Appeal  from  common  pleas  drcait  court 
of  Spartanburg  eoontj;  J.  H,  Hudbok, 
Jndge. 

Action  by  Llllle  B.  Earle  against  A.  B. 
Oroce,  administrator,  and  others,  for  an 
accounting.  From  a  Judgment  tordelend- 
ant  Oroce,  plaintiff  and  the  other  delend- 
ants  appeal.  Bcversed. 

i£a/ph  K,  Cunon,  for  appellants.  Atan- 
yn»  Wltaom$  tor  respondent. 


McItbr,  O.  J.  It  appears  from  the 

pleadings  and  other  pniceedlngs  In  this 
ease  tbat  on  the  6tfa  day  of  Oecemtw.lSSS, 
the  CrawfordsviUe  Factory  tract  <if  land 
was  sold  by  the  sheriff  of  Spartanburg:, 
and  bid  off  by  W.  L.  Murgan,  A.  J.  Mor- 
gan, O.  P.  Morgan,  and  I*.  A.  Qreen,  who 
complied  with  the  terms  o!  sale  by  paying 
one  halt  In  cash  and  giving  tbelr  bond  to 
the  sheriff,  secured  by  a  mortgage  ot  the 
preuilpes  lor  the  other  half,  which  mort- 
gage was  In  the  usual  form  of  mortgages 
to  public!  officers,  and  contalaed  no  power 
of  sale;  tbat  on  the  lltb  of  December, 
1886,  the  flame  persons  executed  a  second 
mortgage  to  John  Wheeler,  the  Intestate 
of  defendant  Oroce,  on  the  same  land, 
which  last-mentioDed  mortgage  did  con- 
tain a  power  of  sale;  that  on  the  14th  of 
January,  ItMS,  the  said  W.  L.  Morgan,  A. 
J.  Morgan,  and  O.  P.  Morgan  executed  a 
third  mortgage  on  the  name  land  to  the 
jndge  of 'probate  for  Spartanburg  euunty, 
which  was  subsequently  assigned  to  the 
plaintiff  herein;  that  on  the  «h  of  Febrn- 
ary,  1888,  the  said  John  Wheeler,  by  vir- 
tue of  the  power  ot  sale  contained  In  bis 
mortgage,  offered  the  said  land  for  aale, 
and  talmeelf  became  the  purchaser  thereof, 
and  applied  the  prucueda  of  the  sale  to 
the  payment  of  the  debt  secared  by  the 
mortgage  to  the  sheriff,  and  to  the  pay- 
ment of  the  debt  secared  hy  his  own  mort- 
gage, which  exhausted  said  proceeds. 
Whereupon  the  plaintiff  commenced  this 
action,  to  which  the  said  L.  A.  Oreen  has 
not  been  made  a  party,  claiming  tbat  the 
said  John  Wheeler  had  no  right  to  apply 
any  part  of  the  procends  of  the  sale  made 
by  blm  to  the  payment  ot  the  debt  se- 
cured by  the  mortgage  to  the  sheriff,  bat 
tbat  the  said  Wheeler  was  bound,  after 
satisfytog  the  debt  due  to  himself,  to  ap- 
ply any  sorplns  of  the  proceeds  of  said  aala 
tbat  then  remained  in  bis  hands  first  to 
the  payment  of  the  debt  secured  by  the 
mortgage  to  the  Judge  of  probate,  which 
had  been  assigned  to  her,  and  the  balance. 
It  any,  to  the  mortgagors  In  the  mortgage 
to  Wheeler,  of  whom,  as  has  been  stated, 
L.  A.  Green'  Is  one.  The  Issoes  In  the  ac- 
tion were  referred  to  ths  master,  who 
found  In  accordance  with  this  view;  but 
upon  exceptions  to  his  report  ttae  cin.*alt 
Judge  overcnled  the  report  ot  the  master, 
and  rendered  Judgment  dismissing  the 
cumpialnt.  Fromtbisjudgment  thepla*n- 
tin,  as  well  aa  the  d^ndants  W.  L.  Mor- 
gan, A.  J.  Morgan,  and  O.  P.  Morgan,  ap- 
peal upon  the  saverd  grounds  set  oat  hi 
the  record. 

It  seems  to  us  that  L.  A.  Green  Is  a  nec- 
eesary  party  to  this  action,  and  that  It 
will  not  be  safe  to  proceed  in  his  absence; 
lor.  If  we  shoold  affirm  the  Jodgment  of 
the  circuit  court,  we  we  no  naaon  why 
Oreen,  who  eertalnly  would  not  be  eon- 
elodod  thereby,  could  not  at  once  reopen 
the  question,  and  rsqnire  the  court  to  go 
over  the  same  controversy.  It,  on  the 
other  band,  we  should  reverse  the  Judg- 
ment below,  then  Green  certainly  would 
have  a  right  to  be  heard  upon  theqnestlon 
of  the  amount  due  on  plalndff's  mortgage, 
which  has  been  left  open  by  the  maatMr** 
report,  and  about  which  there  aeema  to 
bs  a  dispnta.  At  all  events,  so  far  aa  ap* 
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peara  now,  be  manltestly  has  an  Interest 
in  the  coDtroTeray,  and  abuald  be  made 
a  party  before  any  final  ad]ndlcatloa  can 
properly  be  made  lu  this  catie.  For  this 
reaflUD,  tberefore,  and  wltbodt  entering 
Into  any  consideration  of  the  merits,  the 
Juderaent  of  the  circuit  conrt  mast  tie 
reversed,  and  the  case  remanded  to  that 
cnart.  Id  order  tbat  said  (Ireen  may  be 
made  a  party.  The  judgmentofttatocoiirt 
in  tbat  the  Judgment  of  the  drcalt  eoort 
be  re  Tensed,  without  prejudice,  and  the 
case  remanded  to  that  court  lor  the  por- 
pose  of  earrylnff  out  the  Tlewa  herein  an- 
oouDceu. 

IfcGowAN  and  Pope,  JJ.,  concor. 


<ss  s.  c.  im 

McGAlfDLESS  r.  RICHMOND  A  D.  B.  00. 

(Supreme  Court  of  South  GsvoUna.   Dec  17, 

18»2.) 

ComriTUTioxAL  Law— Railboads  —  JTboliobnob 
—Dub  pKocEsa  —  Oblioatioh  or  Contiucts  — 
Spboial  Restraints— PoLloa  Fovaa. 

1.  Gen.  St  1 1611.  makes  enry  nUmad  Ha- 
Ue  in  damages  for  the  pnqierty  of  persons  in- 
Jnred  by  Are  from  its  tocomotlTes,  but  allows  H 
to  msnre  onr  such  properb*.  Held  not  a  taklug 
of  property  from  a  railroad  wltbont  doe  process 
of  law,  or  a  denial  of  eqaal  protectioD,  within 
Const.  U.  S.  amend.  l4  although  the  liability 
thus  created  Is  supposed  to  attach  irrespectiTe 
of  neeligOQoe.  MclTer,  C.  X,  dissentlDg. 

2. 11  St.  at  Large,  p.  ISS,  passed  In  1841, 
[WOTided  that  If  any  corporation  should  then  or 
afterwards  receive  any  charter,  or  any  renewal, 
amendmoit.  or  modincatlon  thereof,  the  same 
■hoald,  nnlcse  expressly  excepted,  be  subject  at 
all  times  to  amendment  or  repeal.  The  C,  O. 
&  A.  It.  R.,  formed  ui  1869  t»  die  consoUdli- 
tion  of  two  other  roads,  accepted  a  diart»  with- 
out any  such  exception.  The  only  prorislon  In 
the  charter  looking  to  the  compensation  of  prop- 
erty owners  aJoiu;  the  Una  rested  to  property 
takoi  for  right  aTiraj^  no  prori^on  being  made 
for  any  damage  oceamnted  fire  from  the  lo- 
comotires.  Art«rwards  section  1611,  Gen.  St., 
was  passed,  proriding  that  erery  road  should  be 
liable  for  damace  fire.  ifeM  not  unconstltn- 
tlonal  bi  impairing  the  obligation  of  the  charter 
eontraet  of  said  railroad,  witUn  Const  U.  S. 
art  L  f  1(X  dnoe,  nndn  nie  enaetmemt  vt  X841, 
the  chuter  ml|^t  be  altered  at  wIU,  or  eren 
r^ealed.  * 

8.  bid  section  la  not  void,  under  artlde  1, 
I  8,  as  an  interferaice  irlth  faiterstate  oom- 


4.  Nor  under  arttde  1.  1  1%  «(  the  state 
oonstltntlon,  In  naUnc  railroads  aubject  to 
restraints  and  dlsqualfflcatlons  not  laid  upon 
other  dasses  of  dtiseDS,  nor  In  dlscrlminaflng 
against  them,  nor  In  seeking  to  dLspossess  them 
wt  proper^  waAer  a  rule  applicabls  alone  to 
ttem.  MclTcr.  O.  J..  dlssentinK. 

6.  Nor  under  arcide  1,  {  23,  of  ttie  state 
fonstltutlon,  in  taking  the  property  ot  railroads 
for  prirate  use  without  their  consent,  or  with- 
out just  compensation. 

6.  Its  constitutionality,  however,  cannot  be 
^ced  on  the  ground  merely  of  Its  being  an 
axerdse  of  police  power. 

Appeal  from  common  pleaa  circuit  eoort 
of  Chester  county;  J.  B.Krbsbaw.  JndKe. 

Action  by  Mary  MeCandlesa  against  the 
Btehmond  &  Panrllle  Railroad  Company 
to  recover  damages  for  Are  eommonicated 
to  plalntlira  propwty  from  a  locomotlTe. 
Judgment  for  plalntlir.  Defendant  8p> 
peals.  Afflrmed. 


J.  S,  Cotbr&n  and  .B.  L,  AbavTt  for  ap- 
pellant. Henry  A  Qage,  for  respondent. 

P6fb,  J.  Thia  action  vas  commenced 
In  the  court  of  common  pleas  forthe  coun- 
ty of  Chester,  in  thia  atate,  and  came  on 
for  trial  at  the  March  term,  uf  said 
court,  b^ore  his  honor,  Judge  Kkrbhaw, 
and  a  Jury.  At  the  trial  the  plaintiff  and 
defendant  submitted  to  the  conrt  the  fol- 
lowing agrrearaent  In  writing:  "The  de- 
fendant eoneenta  to  a  verdict  herein  In  the 
sum  of  one  hundred  dollars  Id  favor  of  the 
plalotlfT:  provided,  that  tbe  court  should 
determine  tbat  section  1511  of  tbe  General 
Statutea  Is  constitutional,  It  beiUK  admit- 
ted that  the  fire  which  destroyed  plain- 
tlff^B  proiierty  was  communlented  from 
dtfendant'a  locomotive.  That,  if  cbecnort 
boldBtbatsald  section  of  tbeOeneral  Stat- 
atuB  le  unconstitutional,  then  the  verdict 
shall  be  for  defendant."  Section  1511  ot 
the  General  Statutes  of  thia  atate  Is  as  fol- 
lows: **  Every  railroad  corporation  shall 
be  responsible  In  damages  to  any  person 
or  corporation  wboee  buildings  or  other 
property  may  be  Injured  by  fire  eommoni- 
cated by  Its  loeorantlve  engines,  or  origi- 
nating within  tbe  limits  oftberightol  way 
of  said  road  In  consequence  of  tbe  act  ot 
any  of  Its  authorized  agents  or  employes, 
except  In  any  case  where  property  shall 
have  been  placed  on  tbe  rigtkt  [of  way]  of 
aneb  corporation  unlawfully,  or  wltbont 
llsconsent ;  and  It  shall  bare  an  Insurable 
Interest  In  the  property  npon  Its  route  for 
wbteb  It  may  so  be  held  responsible,  and 
may  procure  insurance  thereon  In  Itn  own 
behalf."  Tbepree'dlug  Judgethen  charged 
as  follows:  "The  parties  In  this  case,  ad- 
mitting the  origin  ot  the  fire  to  be  aparks 
from  defendant's  locomotlTe,  and  the 
amount  ot  damages  snatalned  by  rsaaon 
thereof  to  be  9100,  and  tbat  tbe  same  was 
communicated  from  tbe  locomotive  of  the 
defendant  without  negligence,  and  the  an- 
preme  court  of  this  state  having  held.  In 
the  case  ot  Thompaon  v.  Kallroad  Co.,  24 
S.  C.  866,  that  In  such  ease,  under  section 
1611  of  tbe  General  Statutes, tbe  defendant 
■would  be  Uable  Irrespective  of  any  negli- 
gence, have  agreed  that  a  verdict  riball  be 
rendered  In  favor  of  the  plalntlir  for  one 
bondred  dollars,  unless  1  shall  hold  that 
said  section  1511  la  unconstitutional,  so 
far  aa  It  ondertakes  to  make  railroad  cor- 
porations responsible  in  damages  for  prop- 
erty injured  by  flre  communicated  by  Its 
locomotive  engines,  wlthunt  any  n^lt- 
gence  npon  Its  part,  and  wbUeln  the  nm- 
dent,  carefnl,  and  proper  operation  of  Its 
road  and  franchises.  I  now  charge  you, 
gentlemen  of  the  Jniy*  that  said  section  of 
tbe  General  Statutes  Is  constitutional  In 
every  respect,  and  Is  not  contrary  In  any 
manner  tu  tbe  constitution  of  tbe  state  or 
of  the  United  States,  and  Is  a  proper  exer- 
cise ot  the  police  power  of  the  state  by  the 
legislature.  Under  the  stipulation  entered 
Into  by  tbe  parties  hereto,  I  must  there- 
fore direct  that  you  find  a  verdict  In  favor 
of  tbe  plaintiff  In  the  sum  of  one  hundred 
dollars."  The  jury  rendered  a  verdict  In 
favor  of  plaintiff  tor  9100,  and,  Judgment 
having  been  duly  entered  tberecm,  the  de- 
fendant now  appeals  to  tiita  eonrt  on  the 
fcdlowlng  gronnos;  "The  defendant,  the 
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Blebmond  &  DanvUlft  Railroad  Compeny, 
excepts  to  the  cbnrge  and  roDns  of  tlie 
presldfDK  jadRe  In  the  above-stated  case 
tbat  section  1511  ol  tbe  General  Statutes 
of  tbe  state  ot  South  Carolina  Is  constitu- 
tional wherein  It  undertakes  to  make  rail- 
road corporations  reiipontible  In  dauiagea 
tor  property  Injured  by  Are  commanlcated 
by  their  locomotive  engines,  absolutely 
and  Irrespective  ot  any  question  of  negtl- 
sence,  whereas  be  should  have  held  that 
said  RBctlon  was  nnconatltutloual  so  tar 
as  It  undertook  to  make  railroad  corpora- 
tions responsible  tor  damages  Irrespective 
of  the  question  whether  its  conduct  was 
proper,  or  whether  It  was  neglectful  of 
dnty.  (!)  Beenaae  said  section  contra* 
venes  tbe  constitution  of  the  United  States, 
In  that  (a)  It' deprives  railroad  corpora- 
tions of  tbeir  property  without  due  pro- 
cess of  lai^,  in  violation  of  the  fourteenth 
amendment;  (A)  It  denies  to  railroad  cor- 
porations wltbln  its  Jurladiction  the  equal 
protection  of  tbe  law.  In  violation  of  tbe 
fourteenth  amendment;  (c)  It  Impairs  the 
obligation  of  the  charter  contract  otthe 
defendant  In  violation  ot  section  10, art.  1; 
{d)  It  Interferes  with  the  power  ol  con- 
gress to  regulate  commerce  among  tbe 
several  states,  In  violation  of  section  8, 
art.  1.  (2)  Because  said  section  contra- 
venes tbe  couatltntion  of  the  state  of 
Sooth  OaroIina,ln  that  (s)  It  subjects  rail- 
road corporatlnni  to  restraints  and  dia- 
qnallflcatlons  other  than  are  laid  npon 
other  corporations  and  dtlsens  of  tbe 
state,  In  violation  of  section  12. art.  1;  (/>) 
It  discriminates  between  railroad  corpora- 
tions end  other  corporations  and  cltliens 
ot  the  state,  by  Imposing  upon  them  con- 
ditions and  obllgatlona,  and  subjects  tbem 
to  burdens,  different  from  those  Imposed 
npon  other  corporations  and  cltlsens,  in 
violation  dl  tbe  same  section  and  article; 
(c)  it  Imposes  a  new  obligation  npon  rail- 
road corporations  for  the  benefit  ot  an- 
otherelassot  cltlsens.  when  they  are  guilty 
ot  no  neglect  of  dnty,  In  violation  ot  the 
same  section  and  article;  (d)  It  dispossess- 
es railroad  corporations  of  their  property 
under  a  rnle  of  law  to  which  other  corpo- 
rations and  cltlsens  are  not  subjected,  in 
violation  of  the  same  section  and  article; 
(e)  It  deprives  railroad  corporations  of 
their  property  under  a  rule  of  law  to  wblcb 
other  corporations  and  cltlsens  are  not 
snbleeted,  In  violation  ot  the  same  section 
and  article;  if)  It  takn  the  private  prop- 
erty of  railroad  corporations,  and  applies 
the  same  to  a  private  use,  wltbuut  tbe 
consent  of  said  corporation,  or  a  Just  com- 
pensation being  made  th«ref or.  In  viola- 
tion of  section  ^,  art.  1." 

1.  We  observe  that  the  learned  circuit 
Judge  has  annonnced  In  his  charge  to  the 
Jnry  that  seottna  1611  ul  the  General  Htat- 
ntra  ot  this  state  was  constitutional  be- 
cause It  was  the  exercise  by  tbe  state  of 
what  Is  known  in  la  was  tbe  "police  power" 
ot  tbe  state.  In  venturing  to  dissent  from 
this  view  as  expressed  by  one  for  whose 
judgment  we  have  so  moch  respect,  and 
in  whose  accuracy  we  have  always  with 
so  much  pleasure  confided,  yet  candor.  In 
the  light  ot  our  own  official  responsibil- 
ities, requires  that  wc  should  do  so  in  this 
Instance,  no  matter  bow  distasteful  it 


may  be  to  ns  personally.  We  are  aware 
that  many  eminent  lawyers  and  Judges 
have  adopted  tbe  views  ot  the  circuit 
Judge.  But  a  careful  consideration  ot  tbe 
latest  otBclal  declarations  ot  this  law  by 
the  supreme  court  ol  the  United  States 
has  led  us  to  modl^  onr  eon(»ptIons  of 
what  Is  Involved  In  what  Is  called  tbe 
"  police  power"  of  a  state  In  this  Dnton  ol ' 
states.  The  fundamental  idea  In  ascrib- 
ing such  potency  to  this  principle  of  tbe 
law  is  based  upon  tbe  Immutable  prin- 
ciples of  self-defeuse,— a  doctrine  ever  dear 
to  tbe  freeman  In  his  Individual  a£ato«, 
and  very  urecloas  Cu  the  affections  uf  a 
people  united  In  society,  in  an  organised 
government;  that,  iuasmnch  as  all  rights 
of  the  state,  not  delegated  expressly  or  by 
necessary  Implication  to  tbe  general  gov- 
ernment, were  reserved  to  tbe  states  in 
their  Individual  sovereignty,  and  that,  as 
all  provisions  In  tbe  laws  of  the  United 
StateH  were  made  npon  the  theory  that 
this  reserved  right  In  tbe  sovereign  states 
was  preserved  Intact,  when  any  such  laws 
of  the  United  States  contravened  this 
principle,  such  principle  would  be  pre- 
served. To  make  our  meaning  clear,  take 
this  Illustration:  The  constitution  ot  the 
United  States  requires  that  no  state  shall 
pass  any  law  impairing  the  obligation 
a  contract.  Where  a  contract  had  been 
made  by  the  state  of  Louisiana,  whereby 
she  Invented  a  corporation,  formed  under 
her  laws,  with  the  exclusive  privilege  of 
having  slaughter  bouses  in  the  city  of 
New  Orleans,  within  that  state,  and  yet 
a  subsequent  legislature  ot  that  state 
made  another  contract  with  another  cor- 

S oration  that  directly  impinged  upon  the 
rst  contract,  and  the  question  was  final- 
ly carried  to  the  supreme  court  of  the 
United  States,  that  august  tribunal  de- 
cided that  the  second  contract  was  valid, 
although  it  was  In  violation  of  the  obll> 
gatlon  of  tbe  flnft  contract,  and  Justified 
such  legislature  upon  tbe  principle  ul  law 
known  as  tbe  "police  power,"  which  re- 
quired the  protection  of  the  public  health 
ot  the  cltlsens  ot  that  state.  As  we  befon* 
remarked.  In  view  ot  this  and  some  previ- 
ous decisions  of  that  court,  many  lawyen 
and.  Judges  conceived  that  all  questions 
relating  to  the  exercise  of  the  sovereign 
powers  ot  a  state  by  that  state  fell  wlthlu 
this  principle  of  the  law.  A  moment's 
reflection  will  satisfy  any  one  that  such  a 
broad  doctrine  would  have  In  Its  wake 
untold  evils.  Three  cases  finally  reached 
the  supreme  court,  involving  this  prin- 
ciple. They  arp  all  to  be  found  In  115  C. 
S.  and  6  Sop.  Ct*.  Rep.,  and  are  Louisville 
Gas  Co.  V.  Cltlsens  Gas-LlgbtCo..  115  U.  S. 
683.  6  Sup.  Ct.  Rep.  :!65;  New  Orleans  Gas- 
Llght  Co.  V.  Louisiana  Light  &  Heat  Pro- 
ducing ft  Manuf'g  Co..  115  U.  S.  660.  «  Sup. 
Ct.  Rep.  252;  and  New  Orleans  Water- 
works Co.  V.  Rivers,  115  U.  S.  »74,  6  Sap. 
Ct.  Rep.  273.  Mr.  Justice  Harlan  dellv. 
ered  most  carefully  considered  decisions  in 
the  three  cases,  wherein  he  reviewed  ever.v 
decision  of  that  court  relating  to  the  po- 
lice power  ot  the  states,  and  announced 
the  conclusion  that  there  was  a  harmony 
In  all  of  them,  one  with  the  other,  and 
that  such  law  only  comprised  questions 
pertaining  to  the  public  health,  the  public 
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morals,  and  the  public  saTety,  and  tbat 
the  police  power  wau  confined  within  tbe 
limits  of  tbese  three  qnuetions.  It  must 
be  admitted  on  all  bands  tbat  tbe  official 
(leclaratlona  by  a  majority  ot  this  anpreme 
court  are  floaf,  conclaslve,  and  antborlta- 
tlve  declarations  of  tbe  true  construction 
to  be  placed  npon  the  constitution  and 
laws  ot  the  United  states,  each  being 
the  result,  we  therefore  cannot  agree  with 
tbe  learned  clrcolt  Judge  here  In  snstalning 
the  constitutionality  of  this  act  of  our 
legislature  on  tbe  ground  tbat  It  Is  an  ex- 
ercise of  the  police  power  of  the  stote. 

But  it  by  no  means  follows  tbat,  being 
unable  to  uKren  to  the  reason  assigned 
by  the  cirrutt  Judge  in  support  ol  his 
charge  to  tbe  Jury  wherein  he  sustained 
this  provision  ol  the  law  as  constitu- 
tional, we  must  reverse  his  Judgment^ 
for.  if  there  are  any  sound  grouDdBln  law 
for  Its  support,  we  most  do  so.  The  as- 
sertion by  btm  oltbe  police  power  in  tbe 
state,  was  only  a  reason  for  bis  conclu- 
sion. 

It  remains  for  as  to  consider  the  constl- 
tutioDulIty  of  this  part  ot  tbe  act  of  our 
legislature  In  other  aspects.  Does  tbat 
section  operate  to  defeat  any  ot  tbe  pro- 
TisiODs  ol  the  constitution  ot  tbe  United 
States  or  of  this  state  ia  any  ot  the  par- 
ticulars complained  otT  We  propose  to 
rliscDss  these  matters  notexactly  In  tbellne 
suggested  by  the  grounds  ot  appeal,  bat 
our  discussion  will  nltlmate  In  a  cooald- 
eratlon  of  the  merits  of  each  one. 

1.  Itmay  be  as  well  to  remark  In  tbeout- 
aet  tbat  the  appeHant  here  in  its  separate 
Individuality  Is  not  a  corporation  created 
under  tbe  laws  ot  this  commonwealth.  It 
Is  a  creature  of  the  laws  ot  Virginia;  but 
it  has  leased  the  Charlotte,  Columbia  & 
Augusta  Railroad,  and  this  railroad  Is  a 
creature  ot  the  state  ot  South  Carolina. 
11  St.at  Large, pp. 415»&26:  14St.atLarge, 
p.  232.  Any  corporate  rights  exercised  bj 
tbe  appellant  in  Its  manatcement  of  tbe 
franchises  ot  tbe  Charlotte,  Columbia  ft  Au- 
gusta Railroad  Company  as  its  lessee  are 
referable  solely  to  the  charter  rights  ot  Its 
lessor.  No  clearer  deflnltlon  ot  a  corpora- 
tiou  exists  than  tbat  announced  by  Chief 
Justice  Mabsbalk  in  the  case  of  Dart- 
mouth College  V. Woodward, 4  Wheat.  518: 
"A  rorporation  is  an  artificial  being,  in- 
visible, Ibtanglble,  end  existing  only  In 
contemplation  ot  law.  Being  the  mero 
creature  ot  tbe  law, It  possesses  only  those 
properties  which  tbe  charter  ot  Its  crea- 
tion confers  upon  It,  either  expressly,  or  as 
Incidental  to  Its  very  existence."  One  ot 
tbe  rights  conceded  in  this  coantry  to  cor- 
porations la  that  ot  being  regarded  as  a 
person  In  the  eyes  of  the  law.  Railroad 
Co.  V.  Gibbea,  142  U.  S.  S86,l?Sup.Gt.Rep. 
255,  and  authorities  therein  cited  in  sup- 
port of  such  proposition.  The  effect  of 
the  adjudicated  cases  on  tbe  subject  ot 
tbe  charters  conferred  upon  corporations 
operating  railroads  is  tbat  railroad  cor- 
porations are  private  corporations  affect- 
ed by  a  use  In  the  public.  They  are  formed 
for  tbe  benefit  and  convenience  ot  the  pub- 
lie;  hence  by  law  Invested  with  special 
privileges.  As  public  purposes  are  by 
them  subserved,  chey  are  Inveated.  to  an 
extent  limited  to  their  needs*  with  tbe 


state's  right  of  eminent  domain.  Tbeir 
business,  being  affected  with  a  public  use, 
to  that  extent  Is  subject  to  legislative  ac- 
tion. Railroad  Co.  v.  Gibbes.  supra; 
Banking  Co.  v.  Smith.  128  U.  S.  174,  9  Hnp. 
Ct.  Rep.  47.  As  the  charter  ot  a  corpora- 
tion sets  Into  existence  tbe  properties 
which  It  passes,  It  may  not  he- amiss  at 
this  point  to  examine  tbe  charter  wblcb 
tbe  laws  ot  this  state  bare  conferred 
upon  and  which  bus  been  accepted  by  tbe 
Charlotte,  Columbia  &  Augusta  Railroad 
Company.  So  far  as  the  grant  ot  the  U9- 
ual  rights  possessed  by  a  railroad  com- 
pany, the  chiirter  In  this  instance  is  com- 
plete. We  mean  by  this  statement  tbat 
from  tbe  initial  points  of  Augusta,  Ga., 
by  way  ol  Columbia,  In  this  state,  to  tbe 
city  of  Charlotte,  in  North  Carolina,  this 
corporation  has  bad  conferred  npon  It  tbe 
usual  properties  possessed  by  railroads, 
but  it  may  be  proper  to  state  tbat  in  the 
act  of  tbe  legislature  of  this  state  provld* 
ing  for  Its  creation  any  remuneration  se- 
cured by  its  terms  to  the  owners  ol  tbe 
lands  through  whicb  the  right  of  way  was 
to  be  obtained,  only  looked  tor  compensa- 
tlun  by  aush  railroad  to  such  landowners 
for  tbe  value  of  tbe  property  ao  taken  by 
Che  railroad,  socb  value  being  liable  to  be 
reduced  by  tbe  consideration  ot  the  in* 
creased  value  lent  to  such  lands  by  the 
railroad  being  built.  In  no  case  was 
there  any  provision  tor  tbe  Injury  that 
might  accrue  to  sncb  property  by  reason 
of  fire  being  nsed  by  Its  locomotives.  This 
railroad  company  was  made' up  by  the 
consolidation  ot  tbe  Cbarlotte  &  South 
Carolina  Railroad  Company  with  tbat  of 
tbeColarobla  &  Augusta  Railroad.  Tbe 
first  bad  been  chartered  In  184&-1848;  the 
second,  some  time  during  the  year  1858. 
The  consolidation  occurred  In  1869,  under 
an  act  of  the  legislature  ot  this  state.  The 
state  of  South  Carulina  in  IS41  made  the 
following  enactment:  "(41}  Belt  farther 
enacted  that  It  sball  become  part  ot  the 
charter  ot  every  corporation  which  shall 
at'  the  present  or  any  succeeding  session 
ot  tbe  general  assembly  receive  a  grant  of 
a  charter,  or  any  renewal,  amendment,  or 
.modification  thereof,  (unless  tbe  act  grant- 
ing sacb  charter,  renewal,  amendment,  or 
modification  shall  In  express  terms  except 
it.)  that  every  charter  of  Incorporation 
granted, renewed, or  modified  as  aforesaid 
shall  at  all  times  remain  subject  to  amend- 
ment, alteration,  or  repeal  by  tbe  legisla- 
tive authority."  11  St.  at  Large,  p.  183. 
The  act  ot  1846,  providing  a  charter  tor 
the  Cbarlotte  &  South  Carolina  Railroad 
Company, contained  a  clause  eupecially  ex- 
cepting this  corporation  from  such  forty- 
first  section  ol  tbe  act  of  184!.  Tbe  act 
passed  In  1848  made  no  reference  to  eucb 
section.  The  act  provldlog  for  the  con- 
solidation as  aforesaid  was  silent  as  to 
this  forty-first  section  ot  the  act  ot  1841. 
Tbe  effect  ot  this  section  41  ot  the  act  ot 
1841  baa  been  eonatrned  by  tbe  court 
of  last  resort  on  eonstitntlonal  ques- 
tions,—tbe  United  States  supreme  court 
at  least  twice.  Tomllnaon  v.  Jeasup, 
15  Wall.  454:  Hoge  v.  Railroad  Co..  99 
U.  S.  348,— In  which  laat-dted  suit  Mr. 
Justice  Field,  as  the  organ  of  the  court, 
said:  "By  tbe  law  of  1841  every  charter 


Digitized  by 


Google 


433 


80  U  TiLKASTEBN  BRFOBTEB*  ToL.  16* 


(S.G. 


of  a  eorporatloD  In  Sontta  Candtna  sobM- 
qnently  sraa^ed,  aroeoded,  or  modlfled 
was  subject  to  repeal,  amendment  or 
modtfication  by  tbe  lerlslBtore,nQlefW0pe> 
daily  excepted  from  such  les^olatlve  con- 
trol In  tbe  act  xraDtlDje  tbe  charter, 
amendinent,  or  modlQcatlon.  Such  la  erl* 
den  tly  tbe,  meaning  of  the  lorty-flrst  aee- 
tlonof  tbatlaw,  tboQflcb  tbe  intention  la 
Inaptly  ezprenaed.  Tbla  construction  Is 
Bomewbat  different  tromtbat  placed  npon 
it  In  TumllDHun  v.  Jessup.  In  15  Wail.  454, 
and  Rlvea  tbe  leglalatnre  a  more  extended 
control,  bat  It  Is  the  cunstractlon  to 
wbtch  a  more  careful  examination  ol  the 
language  bas  led  as.  By  It  tbe  Ite^lslature 
said  that  nnbaequent  ctaarters  Bbonld  be 
■object  to  repeal  or  amendment,  unless 
they  were  In  express  terms  excepted  from 
its  control  in  tbe  actsgranttng  them ;  and 
that  existing  charters.  If  subsequently 
amended  or  modiUed,  sbonld  stand  In  tbe 
same  posltlnn.  Its  provisions  constituted 
tbe  condition  npon  which  erery  charter 
was  afterwards  granted,  aiu^nded,  or 
modified.  Tbey  formed  aa  mncb  a  part  ot 
the  new  or  amended  charter  as  U  they  had 
been  originally  embraced  in  it.*  Also  Tom- 
tlnson  T.  Jessup,  15  Wall.  464,  in  which  tbe 
constrnctlon  In  Hoge  t.  Railroad  Co.,  as 
to  tbe  effect  ot  section  41,  was  virtually 
given  In  these  words:  "Tbe  power  re- 
served to  the  state  by- the  law  of  1841  an- 
ttaortied  aoj  change  In  the  contract  as  It 
originally  existed,  or  as  subsequently 
modlHed,  or  Its  entire  revocation.* 

It  Is  admitted  that  a  charter  granted 
by  a  state  to  a  corporation  makes  a  con- 
tract between  the  state  and  the  corpora- 
tion, and  that  a  question  as  to  Impair- 
ment ol  that  contract  arises  whenever  a 
state  by  sobseqnent  legislation  seeks  to 
alter  tbe  same  against  the  will  of  tbe  cor- 
poration; and  that,  when  sncb  action  o( 
the  state  Is  questioned  In  law,  tbe  answer 
will  have  Co  be  made  Justifying  such  leg- 
islative interference  with  Its  contract  by 
the  state.  It  la  contended  here  that  tbe 
teglalature  of  this  state  has  no  right,  by 
the  enactment  of  section  1511,  to  Inteiiere 
with  her  contract  with  tbe  Uharlotte, 
Colombia  ftAngneta  Railroad  Company. 
But  does  It  not  seem  tbatthls  state  makes 
perfect  answer  to  tbe  appellant  here 
when  It  shows  that  the  party  who  accept- 
ed the  contract  contained  In  the  act  ot  In- 
corporation did  so  with  a  positive  stipula- 
tion OD  tbe  part  ot  the  state  that.  II  tbe 
railroad  company  ever  accepted  any  al- 
teration or  modification  ol  Its  original 
charter  by  an  act  ot  the  legislature  of  this 
state,  thereafter  It  would  becompetent  tor 
the  legislature  to  alter,  modify,  or  repeal 
such  contract  at  the  pleasure  ot  the  state? 
Such  Is  the  Inevitable  effect,  unless  there 
should  be  placed  npon  tbe  act  In  question 
some  restraining  band  by  the  fourteenth 
amendment  ot  the  federal  eonstltntlon. 
It  is  well-settled  law  that  the  laws  wbleh 
subsist  at  the  time  and  place  ot  the  mak- 
ing of  a  contract  and  when  It  is  to  be  per- 
formed enter  Into  and  (orm  a  part  of  It, 
as  If  tbey  were  expressly  referred  to  or  In- 
corporated In  Its  terms.  White  v.  Hart, 
IS  Wall.  658:  Van  Hoffman  v.CItyol  Qnln- 
cy,  4  Wall.  653;  Edwards  r. Kearaey,  M  V. 
S.  001.  So,  when  tbe  state  ot  South  Caro- 


lina made  a  contrast  by  tbe  grant  to  this 
railroad  company,  all  of  ber  laws  In  ex- 
istence at  that  time  pertaining  thereto 
became  a  part  ot  such  contract.  At  tbe 
date  of  this  contract,  nnder  the  low  as  U 
then  existed,  In  case  injury  resnlted  tu  tbe 
property  of  another  by  fire  communicated 
from  the  locomotive  In  use  by  tbe  appel- 
lant, no  damages  could  be  recovered 
tberetor  nnfess  negligence— want  ot  due 
care— by  tbe  railroad  company  was 
shown.  Thompson  v.  Sallroad  Co.,  su- 
pra; Roduraacher  v.  Railway  Co.,  20 
Amer.  Rep.  600.  Now  section  1511  of  the 
General  Statutes  Intervenes,  and  chan- 
ges that  law  by  extracting  tbe  matter  ut 
negllgenee,  and  requiring  the  railroad 
company  to  answer  for  tbe  damages  re- 
sulting from  fire  arlHjng  from  Ita  locomo- 
tives when  It  destrojrs  the  property  of 
others.  It  adds,  however,  a  provlslou  al- 
lowing tbe  railroad  company  tnlnsore  the 
property  on  Its  route  Jigainst  such  Ions 
resulting  from  flre  communicated  by  Its 
engines,  or  occurring  on  Its  right  ul-way. 
I^et  It  be  remembered  that  sncb  a  privilege 
to  the  railroads  contd  not  be  secured  wben 
losses  occuri'ed  from  negligence. 

Tbe  Inquiry  must  now  be  made,  as  pre- 
viously suKgested,  does  this  section  con- 
travene tbe  fourteeotb  amendment  to  tbe 
federal  constitution?  In  tbe  caseof  Minor 
T.  Happersett,21  Wall.  171,  when  tbe  effect 
ot  the  fourteenth  amendment  was  nnder 
consideration.  Chief  Justice  Waitb,  In  an< 
nouncing  that  court's  decision,  stated: 
**The  amenilment  did  not  add  to  the 
privileges  and  Immunities  gt  a  citizen.  It 
simply  furniBhed  an  additional  guaranty 
for  the  protection  ot  such  as  be  already 
bad."  Tbe  language  ol  tbe  first  seetloa 
of  this  amendmeDt,  In  part.  Is  aa  followo : 
"*  *  *  Ko  state  shall  make  or  enforce 
any  law  which  Bhall  abridge  tbe  priTll^ces 
or  immunities  ot  cltlsens  of  tbe  United 
States.  Nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property,  with- 
out due  process  of  law ;  nor  deny  to  any 
person  within  its  Jnrisdlctlon  the  equal 
protection  of  the  laws.*  Where  can  It  be 
pretended  that  In  this  eeetlon  1611  tba 
state  ol  South  Carolina  haa  attempted  to 
abridge  the  privileges  or  Immunitlea  of 
cltlsens  of  the  United  States?  Is  there 
not  provided  In  the  section  an  absolute 
equality  of  all  railroad  companies?  Was 
not  tbe  Charlotte,  Colombia  &  Augusta 
Railroad  Company  one  of  Its  own  crea- 
tures, deriving  its  life  from  her  laws? 
Care  should  be  taken  to  restrict  tbe  view 
of  this  appeal  to  the  fact  that  It  Is  really 
this  railroad,  and  no  other,  that  makes 
this  question.  We  are  not  required  to  an- 
swer questions  fanciful  In  their  nature. 
Oar  duty  is  to  confine  ourselves  and  our 
Judgment  to  tbe  parties  actually  before 
this  court.  We  repeat  It,  this  appellant 
bas  no  other  rights  In  (hie  eonneetlon 
than  thoee  posmsned  by  Its  lessor;  and 
we  tall  to  see  how  thlaaectlon  nnder  dis- 
cussion bas  abridged  the  privileges  or  im- 
munities of  such  lessor  through  his  lessee. 
The  right  to  alter  the  contract  existed  t>e- 
fore  1869.  It  existed  In  1882,  when  this 
section  was  enacted.  The  right  to  con- 
trol In  determining  the  propriety  of  Its  al- 
teratlon  by  the  assent  of  tbe  lessor  was  In 
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tbe  state.  AU  tbat  bu  been  done  kae 
been  to  ezerelfie  tbat  admitted  risht. 
Tbe  came  couree  Jias  been  adopted  by  otb- 
eratated,  and  theeoarts  of  lastnaortln 
tboee  states  bare  been  upheld  in  eacb  left' 
Illation.  BoJemacber  v.  Railway  Co.,  20 
Amer.Rep.  593;  Lyman  t.  Railway  Corp.,  4 
Cusb.  28ti.  After  all,  what  Is  tbe  control- 
Ung  motWeln  this  leiclBlatlonT  It  certain- 
ly la  not  animosity  asalnst  railroads. 
Look  at  tbe  taets  anderlylDK  tbe  exercise 
of  tbls  principle  of  la w :  Tbe  eonstltation 
and  laws  of  every  well-r^alated  comma- 
nlty  secure  the  enjoyment  by  every  one 
of  life,  liberty,  and  property.  A  man 
pwne  property  tbroagh  wbicb.  or  near  by 
the  place  where,  a  railroad  Is  coDstracted. 
Tbe  property  of  the  man  Is  destroyed  by 
tbe  lire  Gommonlcated  to  tbe  same  by  tbe 
railroad  company.  One  man  bas  lost  his 
property  thruuKb  no  careleLsness  of  bis 
OWE.  and  the  railroad  has  destroyed  tbat 
property  through  agencies  necetuiary  to 
the  eimduct  of  Its  business.  Tbe  property 
of  tbe  cltlien  destroyed  was  not  In  tbe 
way  of  tbe  proper  eundnctot  tbe  railway's 
bnslnesB.  but  the  firs  set  to  it  by  tbe  rail- 
road company  was  while  such  property 
was  off  of  Its  roadbed.  Now,  under  all 
those  circumstances,  wbosball  aulfer?  In 
Danner  t.  Railroad  Co.,  4  Rich.  Law,  829, 
which  was  a  case  for  Diligence,  and  of 
course  dinors  in  that  particular  from  the 
ease  at  bar,  tbe  court  raled  the  law  in  tbls 
state  to  bs  tbat,  upon  tbe  proof  by  the 
plaintiff  oltbe  killing  of  bis  cattle  by  tbe 
railroad  company,  It  was  then  Incumbent 
on  tbe  railroad  company  to  rebut  by  Its 
proof  the  charge  of  negligence  This  sec- 
tion goes  only  a  step  further  by  holding 
tlie  railroad  company  responsible  for  Inju* 
rles  to  the  rights  of  others,  resnltlng  from 
agencies  set  In  motion  by  It,  and  whlub 
bad  escaped  from  Ihernllroad's  control, 
so  as  to  work  ah  injury  to  the  property 
of  another,  while  such  property  was  on 
Its  owner's  premises.  The  charge  that 
tfale  section  takes  the  property  of  another 
without  due  process  of  law  cannot  be  suc- 
cessfully maintained.  Here  there  Is  no  ref- 
erence to  tb«  taking  of  tbe  property  of 
another.  There  Is  no  compulsion  used  to 
this  railroad  to  allow  the  0re  of  Its  en^ne 
to  escape  and  bum  up  the  property  of 
another,  bnt  rather  It  Incites  care  to  pre- 
vent tbat  result  by  providing  a  penalty 
tor  a  failure  to  do  so.  Oraated  that  the 
result  Is  the  payment  of  damages  for  the 
Injuries  aimed  to  be  suppressed  by  tbls 
legislation,  still  it  is  only  the  result.  No 
legislative  provision  vests  tbe  money  of 
tbe  railroad  in  the  owner  of  property  de- 
stroyed by  the  railroad.  Nor  do  we  see 
bow  It  denies  to  this  railroad  the  equal 
protection  of  tbe  law.  Nor,  from  what 
has  been  already  said  herein.  Is  there  any 
ground  to  Imply  an  Impairment  of  tbe  ob- 
ligation of  the  contract.  These  matters 
sre  somewhat  Involved  In  tbe  decision  of 
tbe  Uiitted  States  court  in  tbe  caseof  Bail- 
road  Co.  T.  Gibbes,  supra,  and  were  all 
decided  adversely  to  the  railroad.  As  to 
tbe  last,  where  It  Is  suggested  that  tbls 
section  Interferes  with  tbe  power  of  con- 
gress to  regulate  commerce  among  tbe 
states  In  violation  of  section  N  of  article  1, 
we  are  utterly  unable  to  pereelva  the 
T.l6s.E.no.9— 28 


sllgtateat  sonnduess  in  tbat  position.  Tlie 
argument  of  appellant  Is  silent  at  tbls 
point.  We  apprehend  that  It  must  be  a 
vast  circuit  tbat  must  be  traversed  to 
make  this  noggestlon  of  error  available 
to  tbe  correetloD  of  tbls  Jndgmeot  of  the 
circuit  eoart. 

2.  (a)  A  rule  of  taw  ought  to  apply  gen- 
erally; tbat  Is  true;  tbat  Is,  there  ought 
to  be  no  excepted  elasses.  What  is  tbe 
crime  of  murder  in  one  man  ought,  under 
tbe  law,  to  be  the  same  crime  in  anotbw 
man,  nndertbesaroecircumstaocee.  When 
a  tax  Is  levied  upon  tbe  profession  of  law, 
one  gentleman  at  tbe  bar  should  be  re- 
quired to  pay  It,  Justus  do  all  the  other 
members  of  the  profession.  One  pilot 
should  be  allowed  to  collect  the  same  fees 
as  another  pilot  for  similar  services.  One 
rallruad  shoold  be  subjected  to  a  fine,  or 
other  penalty,  for  falling  to  blow  Its  whis- 
tle at  acroselng.  Jnstas  all  other  railroads 
should  be  required  to  do.  One  rallruad 
should  be  required  to  pay,  on  Its  gross 
earnings,  a  tax  to  pay  the  expenses  of  the 
railroad  eommlssloaers  ol  tbls  state.  Just 
as  all  the  balance  of  tbe  railroads  in  tbls 
state  arereaolred  to  do.  Equality  Is  equi- 
ty. Bnt  when  the  law  reaches  out  Its 
strong  arms,  and  punishes  the  murderer, 
he  should  not  complain  that  bis  other  fel- 
low cittsons,  who  have  not  committed 
murder,  are  not  also  hung.  Tbe  lawyer 
who  pays  a  tax  on  bis  profession  should 
not  eomplain  tbat  a  tafaner  does  not  pay 
a  Itketax.  Acommlssion  merchant  should 
not  feel  chagrined  because  a  pilot  collects 
fees  (or  brtaglng  a  vessel  into  port  and  he 
cannot.  A  railroad  should  not  complain 
when  It  bas  to  pay  theexpennesof  the  rail- 
road commission,  whose  office  It  Is  to  su> 
perintend  its  business,  because  a  cotton 
factory,  with  whom  tbe  railroad  commis- 
sion has  no  business,  Is  not  required  to 
pay  its  part  of  such  expenses.  And  so 
with  tbe  balance.  It  is  upon  those  com- 
mon carriers  who  have  been  confided  valu- 
abIefranchlMi>s  by  tbe  state  oncondltion  of 
a  use  of  them  by  the  public,  and  who  oper^  ■ 
ate  railroads  over  a  right  of  way  contlgn- 
ona  to  ths  property  of  others  with  a  flying 
locomotive  whose,  sparks  sometimes 
spread  ruin  to  others.  It  Is  to  the  rail- 
roads, who  alone  do  this,  that  the  law 
speaks,  whether  such  rallroadsare  operat- 
ed and  owned  by  one  man,  a  partnership 
of  men,  or  a  chartered  company,  it 
speaks  to  every  one  alike.  It  Is  no  re- 
specterol  persons.  This  exception  Is  over- 
ruled. 

(b)  What  Is  said  in  disposing  of  tbe  ob- 
jection Indicated  as  "  (h)"  will  apply  with 
equal  force  to  theobjectlon  now  presented. 

(o)  The  laws  of  this  state  reserved  the 
right  to  cbange  tbe  contract.  Thelegisla- 
tnre.  In  Its  wisdom,  has  acted.  In  our 
Judgment,  its  action  is  not  liable  to  be 
considered  an  error  as  alleged. 

id)  The  short  reference  In  (e)  applies 
here  as  well. 

<al  and  (f)  We  are  at  a  loss  to  perceive 
bow  this  action  of  the  state  can  be  said 
to  deprive  or  take  the  private  property  of 
railroads  and  give  it  to  another  without  • 
tbe  railroads'  consent,  and  contrary  to 
law,— especially  to  the  eonsUtotloaot  tbls 
state.  A  little  reflection,  we  are  sure,  will 
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romore  tbls  difBcuIty.  Where  rallroadB are 
made  to  pay  damages  to  pereona  whose 
pemona  or  property  tbey  bare  Injared.  tt 
cannot  be  said  that  unch  daraagee,  ttioash 
very  anwlHlDKty  paid,  are  taken  Irom  them 
contrary  to  law.  it  la  the  law  when  en- 
forred  that  requires  the  damages  paid. 
The  provision  of  the  statute  creating  the 
offense,  tor  the  commineion  of  which  the 
damages  are  adjudged  to  be  paid,  can  In 
no  sense  be  made  to  apply  to  the  case 
BQggested  ill  these  exceptions.  The 
gronnds  of  appeal  mnst  all  be  dismissed. 
It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

McGowAN,  J.  lam  not  inclined  to  de- 
clare au  act  of  the  legislature  unconstitu- 
tional anlew)  it  ta  clearly  so.  1  concur  In 
the  result. 

McIter,  C.  J.,  (disseuting,)  It  being  ad- 
mitted that  the  Qre  which  destroyed  plalo- 
tiFT's  property  some  time  In  July.  1890, 
had  Its  origin  in  sparlts  escaping  from  de- 
fendant*! locomotive,  and  tbat  the  dam- 
ages sustained  amounted  to  flOO,  the  only 
question  In  the  court  below,  and  the  only 
qnestlon  raised  by  this  appeal,  Is  whether 
section  1511  of  the  General  Statutes  comcu 
in  conflict  with  the  proTiPluns  of  the  con- 
stitution of  this  state  or  that  of  the  Unit- 
ed 8tate.s.  The  section  in  question  reads 
HS  follows:  "  Every,  railroad  corporatioji 
shall  be  Tesponslble  in  damages  to  any 
person  or  corporation  whose  buildings 
or  other  property  may  be  Injtlred  by  flre 
communicated  by  Its  locomotive  engines, 
or  uriglnating  within  the  limits  of  the 
right  of  way  of  said  road  )n  consequence 
of  the  act  of  any  of  Its  autboriied  agents 
or  employes,  except  In  any  case  where 
property  shall  have  been  placed  on  the 
right  of  way  of  each  corporation  unlaw- 
fully, or  without  Its  connent;  and  shall 
hare  an  Insurable  Interest  in  the  property 
upon  its  route  for  which  It  may  be  so 
held  responsible,  and  may  procure  Insur- 
ance thereon  In  Its  own  behalf."  This  sec- 
tion has  been  constrned  by  this  court  In 
the  case  of  Thompson  v.  Railroad  Co..  21 
a.  C.  866,  as  designed  to  eliminate  the  ele- 
ment of  aegligeni*e,  whenever  a  railroad 
company  Is  sued  for  damages  occasioned 
by  fire  communicated  by  its  locomoti  ves,  or 
originating  upon  the  right  of  way  In  con- 
sequence of  the  act  of  any  of  the  author- 
ised agents  or  employes  of  such  company. 
So  tbat  the  practical  Inquiry  here  is 
whether  the  legislature  has  the  power  to 

ftasa  an  act  malitng  a  railroad  company 
table  for  damages  done  to  the  property  of 
another,  without  fault  on  its  part,  and 
white  in  the  lawful  use  of  its  own  proper- 
ty. This  question,  not  having  been  raised 
or  considered  in  Thompson's  Case,  supra, 
Is  now  presented  for  the  first  time,  and 
roust  now  be  determined.  The  general 
rule,  as  I  understand  It,  is  that  where  one 
person.  Id  the  lawfnl  use  of  bis  own  prop- 
erty, happens  to  do  some  Injury  to  the 
property  of  another,  without  fault  on  his 
part,  he  Is  not  liable  for  tbedamages  result- 
ing from  such  injury.  To  mube  blm  so 
liable.  It  is  necessary  to  show,  not  only 
the  Injury  done,  but  also  tbat  it  was  due 
to  some  fault,  elttaer  wUtfal  or  negligent. 


on  the  part  of  the  person  sough  t  to  be 
charged.  This  rule  nas  been  applied  to 
cases  In  which  the  damages  sustained  re- 
sulted from  flre  communicated  by  sparks 
from  locomotive  engines  running  on  rail- 
ways. Cooley,  Torts,  58^-692,  where  that 
eminent  author  says,  "The  gist  of  the  ac- 
tion is  negligence."  See,  also,  McCready ▼. 
Ballruad  Co.,  2  Strob.  866,  where  Ward- 
law.  J.,  lays  down  tbe  same  doctrine.  In 
addltlou  to  this.  It  will  be  found  that  the 
legislature  has  incorporated 'this  principle 
lo  lis  legislation  upon  the  subject  of  the 
destruction  of  property  by  flre,  for  by  sec- 
tion 2197  of  the  General  Statutes,  ae 
amended  by  the  act  of  18K0,  (19  St.  p.  621, 
which  waa  the  law  lu  force  at  the  time 
of  the  destruction  of  the  property  of 
plaintiff  by  flre.)  It  la  expressly  deciarnd 
tbat  whoever  •shall  maliciously  or  net?" 
Ilgently  set  fire  to  any  combustible  mat- 
ter, so  as  thereby  the  woods,  etc.,  uf 
another  be  set  on  flre,  shall  be  liable 
to  Indictment,  and  shall,  moreover,  be 
liable  tu  an  action  tor  damages;  and, 
In  the  snbsequent  amendment  by  the  aet 
ot]8tii,  (20  St. p.  1125.)  the  same  element  of 
negligence  is  retained.  It  seems,  therefore, 
that  the  legislature,  by  the  provisions  of 
section  1511  of  the  General  Statutes,  has 
undertaken  to  apply  a  much  more  strin- 
gent rule  to  railroad  corporations  than 
would  be  applied  to  ail  other  persons  nn> 
der  like  clniumetances.  Now,  as  It  is  prop- 
erly conceded  tbat  uorporations,  In  tnqul- 
lies  like  the  present,  must  be  regarded  as 
persons,  It  seems  to  me  that  the  BtMitlon  lo 
question  a  violation  of  section  12,  art.  1. 
of  the  constitution  of  this  state,  as  well  as 
of  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States.  In  other 
words,  it  Is  class  legislation,  which  It  was 
one  of  the  objects  of  those  constitutional 
provisions  to  prevent.  It  subjects  a  rail- 
road corporation  to  "other  restraints  or 
dl8qaHliflcatlons"ln  regard  tolts  personal 
rights  than  such  as  are  laid  upon  others 
under  like  circumstances,  audit  denies  to 
railroad  corporations  "the  equal. protec- 
tion of  Che  laws;"  and  it  tends  to  deprive 
a  railroad  corporation  of  Its  property 
without  due  processof  law.and  merely  by 
leglBlatlvedcIarntlontfor,  as  wehaveseen, 
where  flre  Is  communicated  to  the  lands 
of  another  by  sparks  escuplag  from  a  lo- 
comotive engine  of  a  railroad  corporation 
while  passing  over  Its  track  lawfully,  as  it 
has  a  right  to  du  under  the  provisions  of 
its  charter,  this  legislation  undertakes  to 
make  sncb  corporation  liable  tor  any  dam- 
age that  may  ensue,  whether  there  Is  any 
negligence  on  the  part  of  the  corporation 
or  not;  while.  If  the  same  damage  Is  done 
by  any  other  person  to  the  property  of 
another,  he  cannot  be  made  liable  with- 
out proof  of  some  faulc  or  negilgenceupon 
the  part  of  the  person  causing  the  dam- 
age. It  Is  true  that  class  leglslattoD  may 
sometimes  be  vindicated  as  an  exercise  of 
the  police  power,  but  I  agree  with  Mr. 
Jnstlce  PopR  that  the  legislation  here  un- 
der consideration  cannot  be  vindicated  as 
an  exercise  of  the  police  power;  and  T 
need  not  undertake  to  add  anything  to 
what  be  bas  said  In  his  opinion  upon  this 
subject.  It  must  be  remembered  tbat  the 
question  here  la  not  as  to  the  powei  of  tb* 
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leglslatare  to  enact  lawa  for  tbe  proper 
regolation  of  railroad  corporatlooe  lu  the 
exerclBe  oI  tbofraDchlees  granted  to  tbem, 
which  woald  be  readily  conceded.  The 
chapter  of  tbe  General  Statutes  In  which 
tbe  section  noder  conslderatton  Is  fonod 
aBurda  Dameroas  Instances  of  the  exercise 
of  snrb  a  power,  w  bleb  never  baro  been,  and 
never  can  be.aaecessfully  questioned.  Bnt 
tbe  question  here  is  as  to  the  power  of  the 
ieKiBiatara  to  enact  a  law  by  which  tbe 
llflbilityofa  railroad  corporation  fur  an 
Injnry  done  to  tbe  property  of  another 
wltbont  fault  on  Its  part,  while  In  tbe  la  w- 
fal  nse  of  Its  own  property,  shall  be  meas- 
ured by  a  dltfereot  rale,  and  determined  by 
a  different  principle*  frum  tbat  which 
woald  be  applied  to  every  othsr  person 
who,  while  In  the  lawtnl  nee  of  bis  own 
property,  sbonld,  without  fanlt  on  bis 
part,  injure  tbe  property  of  another, 
whereby,  In  tbe  latter  case,  it  would  be 
absolntdy  necessary  to  show  nesHgence 
In  order  to  flxUablllty,  while  In  the  former 
It  would  aot  be  neceeaary  to  show  any 
negligence  whatever.  Nor  Is  this  a  ques- 
tion whether  the  legislature  may  not  en- 
act a  law  altering  the  rules  of  evidence,  by 
declaring  that,  where  the  property  of  a 
•perM>D  la  Injured  by  fire  caused  by  sparks 
escaping  from  a  locomotive  engine,  proof 
of  the  Injury  from  sncb  a  cause  shall  con- 
stltnte  prima  Iketo  evidence  of  negligence, 
and  throw  the  bnrden  of  proof  upon  the 
railroad  icorporatlon  using  such  loco- 
motive of  showing  tbat  there  was  no  negli- 
gence; but,  as  I  have  said,  the  qnestlon 
practically  Is  whether  one  principle  of  law 
can  be  applied  to  railroad  corporations 
'and  another  to  all  other  persons,  nnder 
like  circumstances.  We  bave  no  case  In 
this  state  directly  In  point,  and  It  mnst  be 
conceded  tbat  the  authorities  elBewb<>re 
are  conflicting.  It  seems  to  me,  however, 
tbat  tbe  cases  which  hold  legislation  of 
the  character  of  this  now  nnder  conRldera- 
tlon  as  unconstitutional,  are  better  found- 
ad  In  reason  than  those  which  hold  the 
contrary.  See  Zelgler  v.  Bailroad  Co.,  68 
Ala.  594;  County  of  San  Mateo  v.  South- 
ern Pac.  R.Co.,  13  Fed.  Bep.  722;  Bailroad 
Go.  V.  Bourgeois,  66  Miss.  S,  5  South.  Rep. 
629;  Railway  Co.  v.  Smalley,  (Wash,  stt.) 
23  Pac.  Rep.  1008;  Chtcaxo,  etc.,  B.  Co.  v. 
Minnesota,  134  n.  S.  41S,  10  Sup.  Ct.  Rep. 
462.  It  seems  to  me.  therefore,  tbat  sec- 
tion 1511  of  tbe  General  Statutes  ia  clearly 
unconstitutional,  and  ahonld  be  so  de- 
dared. 

(37  W.  Va.  502) 

BEUHBING'S  ADM'R  v.  OHBSAPBAKH 
&  O.  BY.  GO. 

(Sopieme  Court  of  Appeals  of  West  Vlrginiju 

Dec  22,  1802.) 

Hastbk  A.ND  Sbrvaht— iKJUKr  TO  Ehplotb— 
Nbqlioikcb  or  Fbllow  Sertamts. 
A  muter  is  not  liable  for  an  injnry  to 
Ua  flervant  caused  by  the  negligence  of  such 
fellow  servant  as  exen^ts  tba  mmater  from  11- 
tbiUty. 
(SrlUbus  by  the  Court) 

Error  to  circuit  court,  Cabell  county. 
Action  by  H.  H.  Beuhring's  admlnls- 
tratoragatnst  theCbBsapeakeAOhto  Rail- 


way Company  to  recover  damages  for 
causing  the  death  of  the  Intestate.  Judg- 
ment for  defendant.  Plaintiff  brtuga  et'- 
ror.  Affirmed. 

QibsoD  dt  Micbie,  for  plaintiff  in  error. 
Sim  ma  Jt  EasIowttoT  dtiendant  in  error. 

Bbankos,  J.  B.  H.  Beufaring  was  ran 
over  and  killed  by  an  engine,  and  his  ad- 
ministrator brought  an  action  to  recover 
damages  therefor  in  the  circuit  court  of 
Cabell  county,  which  resulted  in  a  Judg- 
ment for  tbe  defendant,  tbe  Cbeeapeake 
&  Oblo  Railway  Company,  and  the  case 
has  been  brought  to  this  court  by  said 
administrator.  The  only  evidence  was  in 
behaU  of  the  plalntltt,  which  was  struck 
out  by  the  court,  and  this  Is  the  appel- 
lant's ground  of  exception.  Ttab  plaintiff 
cannot  succeed  In  tbe  case  because: 

1.  The  engineer,  to  whose  uegllgence 
the  plaintiff  attributes  tbe  lamentable  ac- 
cident, and  the  deceased,  were  fellow  serv- 
ants. Tbe  deceased  was  an  employe 
whose  doty  it  was  to  take  and  record  tbe 
number  and  description  of  each  car  In 
trains  coming  to  the  Huntington  station. 
His  work  was  in  the  railroad  yard  at 
that  station,  and  the  work  of  the  en- 
gineer was  running  an  engine  for  switch- 
ing In  tbe  same  yard,  which  thus  brought 
them  tosetber  In  tbe  same  locality  of 
labor.  The  mglneer  bad  no  control, 
power,  or  saperiortty  over  the  car  num- 
berer,  nor  had  tbe  latter  any  over  the 
former.  I  shall  But  attempt  a  precise  def- 
inition of  "fellow  servants."  Many  defl- 
nitluoB  are  given,  but  none  seem  to  meet 
universal  approval.  The  evidence  does 
not  raise  any  nice  question  under  the  law 
relating  to  master  and  servant  and  .fellow 
servants  calling  for  a  lengthy  discussion 
of  tbat  law ;  and,  even  It  it  did,  such  dis- 
cussion would  be  useless  and  inappropri- 
ate, since  the  subject  has  undergone  la 
this  court  full  In  restlgatlon  In  several 
cases,  settling  principles  governing  this 
case.  When  a  servant  enters  into  the  em- 
ployment of  a  master  he  assumes  all  the 
ordinary  risks  Incident  to  tbe  employ- 
ment, whether  the  employment  Is  danger- 
ous or  otherwise.  Berns  v.  Coal  Co.,  27 
W.  Ta.  285:  Blley  v.  Railway  Co.,  Id.  146. 
One  of  those  risks  is  that  be  may  suffer 
from  tbe  negligence  of  his  fellow  servant. 
Harris,  Dam.  Corp.  8  529;  Wood,  Mast.  & 
Svrv.  S  427.  Tbe  master  cannot  answer 
for  tbe  negligence  of  all  his  servants  hurt- 
ing one  another.  This  would  beanemhar- 
go  on  bUHlnees.  It  would  destroy  any  em- 
ployer In  any  calling.  While,  as  a  geuerai 
rule,  tbe  master  Is  liable  to  tbe  servant  for 
any  negligence  of  tbe  master's  duty, 
wnetber  committed  by  the  master  him- 
self or  one  to  whom  he  has  delegated  his 
authority,  (Madden  v.  Railway  Co.,  28  W. 
Va.<ilO,)yet  he  Is  not  reaponstble  tor  the 
negligence  of  one  who  la  a  mere  fellow 
servant  along  with  tbe  servant  injured; 
(Wood.  Mast.  &  Serv.  §§  416,  427;  1 
Shear.  &  R.  Neg.  9  180.)  And  plainly 
this  engineer  and  car  numberer  were  fellow 
servants.  There  was  a  natural  and  nec- 
essary connection  between  the  classes  of 
tbe  service  they  rendered  brlufclng  them 
Into  contact  with  each  other  In  the  same 
place  In  tbe  execution  of  the  master's  buai- 
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ness,  whicb  was  tbe  puraalt  common  to 
both,  and  they  were  ander  the  common 
pay  and  control  ol  that  master:  and  It  la 
no  matter  that  tbelmork  was  dlBsImllar. 
Neither  was  the  agent  of  the  maater  as  to 
the  other,  DDless  you  wunld  make  every 
serraat  tbe  atcent  as  to  every  other  serv- 
aot,  aa  if  delegated  vltb  aatborlty  from 
tbe  maater  aa  to  every  "et  be  performs. 
What  Mr.  JoBtlee  Obay.  In  Randall  v. 
Railroad  Co.,  109  U.  S.  484,  8  Snp.  Ct.  Rep. 
823,  said  In  relation  to  the  brakeman  and 
engineer  there,  Is  applicable  to  tbe  par- 
tlee  here:  "They  are  employed  end  paid 
by  the  same  master.  Tbe  dntles  or  tbe 
two  bring  them  to  work  at  tbe  same 
place  at  tbe  same  time,  ao  that  tbe  negll* 
genee  ol  tbe  one  may  Injnra  the  other  In 
doing  bis  work.  Their  separate  serTlees 
have  an  Immediate  common  object,— the 
moving  of  trains.  Neither  works  nndcr 
control  of  tbe  other.  Each,  by  entering 
Into  his  contract  of  wrvice,  takes  the  risk 
of  tbe  negligence  of  tbe  other  in  perform- 
ing his  eervlce;  and  neither  can  maintain 
an  action  for  an  Injury  caused  by  snch 
negligence  against  the  corporation,  their 
common  master."  In  the  opinion  in  Mad- 
den V.  Railway  Co.,  2B  W.  Va.  618..  the  rule 
Is  stated  to  be  that  "two  servants  of  tbe 
same  master  are  not  fellow  servants  when 
one  acts  in  a  superior  capacity  to  tbe 
other  In  regard  to  some  duty  doe  from 
the  maater,  and  tbe  master  la  liable  for 
any  Injuries  to  tbe  sabordloate  caused  by 
tbe  carelesanesB  or  negligence  of  tbe  superi- 
or. At  one  time  It  was  held  that  to  make 
the  master  responsible  be  muat  have  in- 
trusted this  superior  servant  with  the 
actual  control  of  all  bis  bnatueaB,»made 
bim  alter  ego.  It  was  sabseqnently  held 
that  tbls  superior  servant  must  bave 
power  to  employ  and  discharge  the  in- 
rerlnr  nervant.  But  now  It  eeens  to  be 
considered  sufficient  that  tbe  inferior  serv- 
ant is  under  the  control  of  the  saperior 
servant.  It  may  be  said  generally  tbat 
the  only  case  where  tbe  old  rule  has  not 
been  Impugned  is  where  the  servants  are 
BO  far  working  together  as  to  be  prac- 
tically co-operating,  and  to  have  oppor^ 
tnnltj  to  control  or  Influence  the  conduct 
of  each  other,  and  have  no  superiority 
one  over  the  other,*  See  Riley  v.  Railway 
Co.,  21 W.  Va.  166.  The  company  bad  not 
delegated  to  tbe  engineer  any  authority 
to  discharge  a  duty  it  owed  to  the  de- 
ceased within  tbe  meaning  ol  tbe  role; 
the  ona  was  not  the  anperior  or  subject 
to  tbe  control  of  tbe  otneri  neither  was 
a  middleman  or  vlea  principal  to  tbe 
other,  so  as  to  come  np  to  the  standard 
to  fix  liability  on  the  company  under  tbe 
principles  of  Madden  v.  Railway  Co.,  supra, 
or  RlWy  v.  Railway  Co.,  27  W.  Vn.  145,  or 
Criswell  V.  Railroad  Co.,80  W.  Ta.  798,68. 
E.  Rep.Sl.  Tbey  weresimply  twoservanta 
working  for  ■  common  master,  wltb  no 
aotbority  rest»d  in  either  as  to  the  other. 
Tbe  engloeer  bad  nocontrul  overdeceased. 
I  repeat  tbat  the  fact  that  the  work  of 
the  two  was  dissimilar  makes  no  dilTer- 
ence.  Wood.  Mast,  ft  Berv.  {425  ;  2  Ror. 
R.  R.  880;  Shear.ft  R.Neg.fi  224  ;  2Tbomp. 
Neg.  1026;  Harris,  Dam.  Corp.  0  529.  In 
Unfried  v.  Railroad  Co.,M  W.  Ta.  260, 12  8. 
K.  Bep.  ns,  a  carpenter  engaged  Id  repair- 


ing cars  and  an  engineer  were  held  fellow- 
eervants.  So  In  Taltes  v.  Rali  way  Co.,  85IU. 
600,  and  Railroad  Co.  v.  Murphy,  53  111., 
886.  In  Railroad  Co.  v.  Harringtun,  63* 
Tex.  697,— a  case  similar  to  this  as  to  tba 
employment  of  the  parties,— a  person 
wbose  duty  required  him  to  oil  car  wheela 
on  different  tracks  In  tbe  yard,  and  in- 
jured by  the  negligence  of  an  engineer 
wbose  doty  required  bim  to  move  engines 
tbrougb  the  yard,  was  refused  relief  be- 
cause they  were  fellow  eervantn.  Ltka 
Ibiscase  also  la  that  of  Wilson  v.  Railroad 
Co.,  18  Ind.  236,  when  a  person  stationed  in 
a  yard  to  perform  various  duties,  amung 
tbem  coupling  and  uncoupling  cars,  but 
not  a  brakeman,  was  held  a  fellow  serv- 
ant with  tbe  engbieer. 

3.  Bnt  Justice  to  the  engineer  requires 
ns  to  say  that  no  negligence  on  bis  part  la 
shown,  and  this  Is  another  fact  barring  r^ 
lief  to  the  plaintiff.  He  was  backing  bis 
engine,  the  tender  rnremoet,  at  four  miles 
an  boor.  Tbe  tender  was  large  aud  tall, 
and  bad  Jast  been  filled  wltb  coal,  which 
was  piled  np  blgh.  so  tbat  be  could  nut 
see  the  unfortunate  man,  unless  he  bad 
been  76  yards  distant.  He  had  seen  Beuh- 
ring  some  time  before  the  accident,  nut  on 
the  track,  but  between  two  tracks,  where 
he  was  safe,  talking  to  another  engineer 
on  bis  engine;  and  there  la  evidence  to 
show.— In  fact  Itls  eertaln,—be  did  not  see 
Benhrlng  again  until  be  was  taken  ont 
dying  from  under  the  engine.  Had  tbe  en- 
gineer any  reason  to  suppose  that  Beub- 
ring  would  leave  bis  position  of  safety  Iw- 
tween  the  tracks,  and  get  on  the  track  on 
which  tbe  engine  was  backlngt  The  sup- 
position would  be  quite  to  the  contrary. 
And  would  not  the  engineer  suppose  that 
lie  could  see  the  engine  backing  In  broad 
daylight?  And,eventaad  tba  engineer  seen 
Benbring  on  tbe  track,— a  propoaltton  not 
warranted  by  the  evidence,— he  would  be 
Jnatiaed  In  assuming  be  wonld  get  oft, 
especially  as  he  was  used  to  railroads 
from  experience.  In  fact,  we  do  not  know 
when  be  got  upon  the  track,  or  whether, 
as  he  sometimes  did,  be  Jumped  on  the 
tender.  He  had  before  tbat  been  warned 
against  so  doing  by  this  engineer. 

8.  Another  bar  In  the  way  of  recovery  fai 
the  con  tribntory  negligence  of  the  deceased. 
He  was  experienced  In  tbe  raHruad  op- 
erations In  the  yard,  and  its  dangers,  and 
knew  that  this  shifting  engine  plied  back 
and  forth  in  its  work.  It  was  nearly  mid- 
day, and  he  could  readily  aea  Its  move- 
ments. He  left  a  place  of  salety,  and 
stepped  into  tbe  Jaws  of  death  by  going 
upon  the  track,  or  attempting  to  Jump 
upon  the  tender,  tbns  brining  tbe  dread 
calamity  upon  himself,  either  through  bis 
own  failure  to  see  the  train,  when  he  eoald 
and  should  have  seen  It,  or  by  bis  own 
reeklessneea.  If  a  servant  willfully  encoun- 
ter dangers  known  to  hlniror  notorioos  or 
apparent,  (and  tbsse  were,)  tbe  master  Is 
not  responsible.  Humphreys  t.  Newnort 
News,  etc.,  Co.,  88  W.  Ta.  185, 10  S.  E.  Rep.  89l 
It  Is  simply  another  of  those  dreadful  ac- 
cidents tbat  befall  those  connected  with 
railroad  operatltma.  tor  which  no  one  Is 
culpable.  There  waa  no  evidence  showing 
in  an  appreciable  degree  negligence  In  the 
engineer;  and,  if  thero  bad  been,  he  waa  a 
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fellow  servant  with  tbe  deceased,  and  the 
latter  was  cbargeable  wltb  cnotribatory 
DeglIg:enc0.    Tberefore  tbe  evidence  was 

{irop«rly  atrlekea  oot,  and  we  affirm  ttaa 

H01.T,     not  Blttlns. 


(37  W.  Tfc.  15) 

UAsuira  loeBs  t.  bibtt. 

Utapnme  Oonrt  of  Appeals  of  Wast  Vlrgini*, 

Not.  19^  18B2.) 

KOVBf— ZdHITATIOK  OF  ACTIOKa— FlTABLB  ON  D>- 
lUMD  —  L4CHBS  —  Kblbub  OF  JOINT  HaKSB — 

Vauditi  and  BrrscT— RbsiDexcb. 

1.  Under  tbe  act  of  limitations  of  1882, 
(Aets  1882  p  SOO,  c.  l(tt,  i  6.)  a  note  gtven  in 
Hiu,  1801.  la  barred  by  the  lapse  of  five  yearn 
from  the  date  of  its  maturity,  after  exdnding 
from  the  compntation  the  period  when  the 
right  of  action  was  obstracted  by  the  civil  war 
and  by  the  ■nbeegnwt  removal  of  the  promiaor 
from  tbs  ftata.' 

2.  IjtatateB  of  limitations  are  never  to  be 
construed  retrospectively,  unless  snch  constrao- 
tion  ia  zeqaired  by  express  command  or  by 
neoessary  and  nnavoidable  impUcatlon. 

3.  Ilie  aneetion  of  reddence  Is  one  of  in- 
tention, and  the  old  rei^denee  is  not  conMdered 
as  lost  or  abandoned  so  long  as  the  animus 
revertendi  remains. 

4.  Courts  of  equity  always  atimol&te  and 
reward  promptness  and  diligence,  and  diseoui- 
age  laches  and  stale  claims;  and  in  a  case 
where  suit  was  broiu^t  on  a  note  payable  on 
demand,  and  more  than  20  years  had  elapsed 
between  the  maturity  ci  the  note  and  the  Insti- 
tntion  of  the  suit,  and  the  deceased  promisee 
had  lived  for  more  than  25  years  in  easy  ac- 
ceea  to  and  close  association  with  the  promis- 
or, and  never  during  the  whole  of  this  period 
had  made  any  demand  whatever,  a  court  of 
equity  vrill  readily  presume  that  the  testator 
had  waived  and  uiandmied  all  tlionght  of  col- 
lecting this  note. 

oT  Where  a  father  or  other  relative  pays 
one  half  of  a  joiut  note  on  behalf  of  the  promu- 
or'  in  coDsidemtioQ  of  the  fact  that  the  prom- 
isee will  relea<w;  such  oromlaor  ftom  payment 
of  the  other  half,  and  tbe  contract  is  executed, 
tbe  money  received,  and  the  release  Indorsed  on 
tbe  note,  snch  a  transaction  constitutes  a  valid 
contract,  of  wbidi  said  promisor  can  avail  him- 
self when  sned  for  the  remaining  half  of  said 
note. 

6^  The  release  of  one  J(dnt  or  Joint  and  sev- 
md^romlsw  is,  generally  q;»eaking,  a  release 

(ByllabiiB  by  tbe  ConrU 

Appeal  from  circalt  court,  Hampsblre 
«onDty. 

Action  of  foreign  attachment  by  Alex- 
ander Sommervllle  and  Garrett  Cunning- 
hanj,  execQtors  of  Thomas  Maalln,  de- 
ceased, asainst  .lames  Hiett  nnd  Eugene 
Alexander,  late  partners  as  Hiett  &  Alex- 
ander- There  was  a  desrec  sustalnlns  tbe 
attacbment,  and  James  Biett  appeals. 
Be  versed. 

R.  W.  Monroe,  for  appellant.  H.  B. 
mikesoD  and  S.  If.  hloaintiy,ioT  appellees. 

Lucas,  P.  This  was  a  salt  of  foreign 
attachment  brongbt  by  the  executors  of 
Thomas  Maalln  against  James  Hiett  and 
Eoftena  Alexander,  late  partners  doing 
business  under  the  name  of  Hiett  &  Alex- 
ander. Tbe  summons  and  return  thereon 
are  not  In  the  record,  and  It  la  impnastble, 
tbw^ore,  to  ascertain  whether  tbe  co- 


partner Bugene  Alexander  was  served,  nor 
Is  there  anything  In  tbe  record  to  indicate 
an  appearance  on  Ms  pert,  or  an  abate- 
ment of  tbe  suit  as  to  blm.  Tbe  bill, 
which  was  filed  on  tbe  27th  day  ol  June, 
1887,  sets  oot  that  on  tbe  lltn  May,  IHM, 
tbe  defendants  executed  to  Tbomaa  Maa- 
,Un,  tbdr  tentatur,  a  certain  promissory 
note,  which,  being  exhibited,  is  as  tullowa: 
"Exhibit.  $109.25.  On  demaud.  weprum* 
Ise  to  pay  to  Tbos.  Maelln  one  hundred 
add  nine  dollars  and  twenty-five  cents, for 
value  received.  Witness  the  signature  of 
onr  Arm,  tbla  lltb  day  of  May,  1861. 
HiBTT  ft  ALBXAKDKa.**  The  following  in- 
dorsement Is  ui)on  tbe  back  of  said  note: 
"1877.  Jan.  14th.  R^elved  on  this  note 
from  a.  H.Alexander  one  hundred  and  five 
dollars  and  slxty-nlae  cents,  twlng  Eugene 
Alexander's  half,  and  be  Is  hereby  released 
from  tbe  payment  of  Hlett's  balf  of  tbe 
note.  9106.69.  [Signed]  Tbob.  Maslih." 
Ulsforther  av«rred  that  said  firm  waa 
dIsaolTed  more  than  20  years  ago,  and 
that  there  were  no  assets  tor  tbe  payment 
of  debts,  and  both  defendants  left  the 
state  years  ago,  to  wit.  In  1865  or  1866  or 
1867,  and  have  resided  In  other  states  ever 
since.  The  attachment  was  Issued  and 
served  upon  tbe  real  estate  of  tbe  defend- 
ant  Hiett  In  the  county  of  Hampsblre. 
Tbe  defendant  Hiett  appeared  and  an- 
swered. He  did  not  admit  or  deny  tbe  ex- 
ecution of  tbe  alleged  promtasory  note, 
but  pleaded  In  defense  against  It  the  bene- 
fit of  the  legal  preanmption  that  It  had 
been  paid.  Wjjth  regard  to  bis  residence,  be 
states  that  he  resided  In  Hardy  conn  ty,  and 
remained  there  until  eprlng  of  1886,  when 
be  removed  to  tbe  county  of  Hampsblre, 
and  remained  until  sprlnKof  1870,  when 
bis  wifeand  family  returned  to  his  father-in- 
Inw's.ln  the  town  of  Moorefleld,  tbe  place, 
also,  of  tbe  said  testator's  residence,  and 
remained  there  nntil  tbe  fall  of  tbat  year; 
that  In  tbe  month  of  April  or  May,  1870, 
respondent  went  to  tbe  state  of  Missouri 
to  look  at  tbe  eonntnr,  wltb  a  view  to  bts 
removal  tbltber,  and  remained  there  dur- 
ing tbe  summer;  that  In  tbe  fall  of  tbe 
year  1870  he  returned  to  West  Vlriiinla 
and  openly  removed  with  his  family  to 
Missouri,  where  he  bascoutinoed  to  reside 
up  to  ibis  time.  He  alleges,  moreover, 
tbat  tbe  testator  was  well  acquainted 
wltb  tbe  movements  of  respondent,— 
knew  ble  place  iif  residence  In  Miesonri,— 
because  a  frequent  and  continuous  friendly 
correspondence  was  kept  up  between  their 
respective  families  up  to  the  time  ul  the 
teHtator*8  death,  yet  during  all  tbe  time 
aforesaid  no  demand  was  ever  made  by 
the  testator  fortbe  payment  of  tbe  alleged 
promlasory  note.  The  respondeat  Insitrts 
on  the  atatateof  llmltatloos,  and  asks  that 
tbe  attachment  be  qnasbed.  This  answer 
was  replied  to  generally,  and  was  followed 
by  two  amended  bills  uf  complaint,  In 
which  the  complainants  plead,  by  way  of 
rebuttal,  that  tbe  collection  of  the  note  In 

SuestioD  was  obstructed  by  war  from  tbe 
ate  (if  the  note.  May  11. 1861.  to  tbe  Slat 
of  May,  1866,  and.  secondly,  that  the  right 
to  bring  an  action  wae  further  obstm<*ted 
from  tbe  Ist  of  April.  187U  to  tbe  date  o( 
tbe  Instltntlon  of  this  sntt.  by  the  removal 
of  the  defendant  Hiett  from  this  state  to 
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tbe  state  uf  MIshodiI.  The  amended  bill 
fartber  seta  out  that  from  the  date  of  the 
note  until  April  9, 1S65.  war  was  flagrant 
In  thecoantyol  Hardy ;  tbatclrcnltconrts 
were  not  held  during  said  period ;  tbat  the 
JudKe  and  clerk  of  said  court  and  attor- 
neys were  all  absent, bBTtngeottsted  In  tbe 
southern  army;  that  ttaecuanty  wasoeen- 
pled  sometlroea  by  one  and  sometimes  by 
the  other  of  the  oppofllng  forces;  that 
claims  could  not  be  safely  lodged  la  the 
clerk's  office;  tbat  military  law  generally 
prevailed,  to  tbe  exclusion  o(  the  cItU  law ; 
and  tbat  both  of  the  defendants,  during 
tbe  whole  uf  said  period,  were  absent  from 
said  county  as  soldiers  In  the  army  of  the 
Confederate  States.  The  plalntlKe  claim 
that  tbe  period  from  tbe  9th  of  April.  1865, 
to  the  2l8t  of  May,  1866,  should  not  be 
computed,  nor  should  the  period  from  the 
Ist  of  April.  1870,  to  the  date  of  the  salt  be 
reckoned.  They  claim,  further,  that  the 
period  oi  limitation  applicable  to  this  case 
18  not  6  years,  but  10.  To  tbe  amended 
bill  defendant  HIett  filed  an  amended  an- 
swer. In  wbicb  he  corrected  the  statemeol: 
of  a  former  answer  as  to  his  residence  in 
1865.  He  now  claims  tbat  he  In  fact  resid- 
ed In  Hampshire  county  daring  tbe  year 
1865,  after  tbe  close  of  the  war.  Hefnrther 
alleges  that  tbecircultconrt  of  Banipabire 
eonn^  wae  open  eontlnaoosly  after  tbe 
Int  day  of  July,  1865,  and  alleges,  fartber, 
that  a  clrcalt  court  was  held  there  In  May, 
1S61 ;  also.  In  August  or  September  of  the 
same  year.  He  allies  that  the  circuit 
court  of  Hardy  county  was  open  on  the 
16tb  day  of  March,  1866,  and  unobstructed 
thereafter.  Respondent  Insists  on  tbe 
IStb  November,  1870,  as  tbe  date  of  his  re- 
moval from  this  state  to  Missouri.  Tbe 
plaintiffs  filed  a  second  amended  bill,  in 
which  they  take  issue  as  to  the  obstruc- 
tion of  courts  In  both  Hampshire  and 
Hardy  cunntiee,  and  claim  that  In  the 
county  of  Hampshire  tbe  prosecution  of 
their  right  In  the  circuit  court  was  ob- 
atraeted  until  the  7tta  of  May,  1886.  Tbe 
defendant  James  Hlett  Ukawlae  tendered 
totfaecoart  a  plea  to  tbe  effect  tbat  be 
was  released,  as  appears  by  tbe  Indorse- 
ment on  tbe  note,  which,  as  we  hare  seen 
from  the  exhibit,  was  made  on  tbe  14th 
day  of  Janaary,  1877.  It  appears  from 
the  final  decree  that  this  plea  was  filed 
and  replied  to  generally  by  tbe  plaintiffs, 
bot  was  stricken  out  by  tbe  court. 

The  first  question  to  be  considered  In 
this  case  is  whether  the  debt  sued  upon 
was  barred  by  the  statute  of  limitations, 
either  by  Its  direct  application^  or  by  the 
staleneas  of  tbsclalm  and  thepresumptlon 
of  payment,  or  of  walrer  and  abandon- 
ment by  lallure  to  demand  within  a  rea- 
sonable time.  In  the  case  of  Van  Winkle 
V.  Blackford.  It  was  held  that.  It  tbe  equi- 
table title  be  nut  sued  npon  within  the 
time  within  which  a  legal  title  of  tbe  same 
nature  ooffbt  to  be  sued  upon  to  prevent 
tbe  bar  created  by  the  statute,  the  eonrt. 
acting  by  analogy  to  the  statute,  will  not 
relieve.  If  tbe  party  be  guilty  of  such 
laches  in  prosecuting  his  equitable  title  as 
would  bar  blm  If  bis  title  was  solely  at 
law.  he  shall  be  barred  In  equity;  and 
where  a  personal  action  Is  barred  In  the 
sommon-Jaw  courts,  and  a  bill  uf  relief  Is 


prayed  In  a  court  of  equity,  the  latter 
court  will  decree  the  party  to  be  barred  by 
the  statute  of  limitations.  33  W.  Va.  582. 
lis.  E.  Rep. 26, and  authorities  there  rlted. 
Tbe  statute  of  llmitatlouH  runs  against 
a  note  payable  on  demand  from  the  date 
of  tbe  note.  Wood.  Urn.  Act.  257;  Buaw. 
Lira,  s  ]fi7.  In  actions  at  law  any  partle- 
uler  circumstance  relied  upon  to  avoid  the 
statute,  when  the  latter  would  primmtacie 
bar  the  debt,  has  tu  be  introduced  by  spe- 
cial replication,  and  lii  equity  by  an 
amended  bilL  In  tb«  present  case  the  first 
obstruction  set  up  by  the  amended  bill  Is 
tbe  Intervention  of  the  late  Civil  War.  and 
tbe  second  is  the  removal  of  tbe  defendant 
Hlett  from  the  state. 

And  first  with  reference  to  obstruction 
by  the  war.  Tbe  complaluauts.  with  some 
ditfidence,  it  Is  true,  take  the  ground  that 
the  period  of  limitation  in  thiscase  shoald 
be  10  years,  rather  than  5.  We  do  not 
tbink  this  position  tenable.  Code  1868 
(ehapter  104,  S  6)  provided  that  "ererr  ac- 
tion •  •  •  upon  a  contract  by  writing 
signed  by  the  party  to  be  charged  thereby, 
or  by  Ills  aftent.but  not  under  seal,  Aerefo- 
fore  executed,  witbin  Qvdje&rs,  bat,  it  exe- 
cated  after  the  paaaatge  of  this  act,  witbin 
ten  years."  The correspondiuK  act  of  1S82 
left  out  the  words  which  I  bave  Itallclxeit. 
Bence  It  bas  been  supposed  that  tbe  latter 
act  should  be  construed  retrospectively. 
It  Is  conceded,  however,  that  statutes  of 
llmltfltlon  are  never  to  be  so  construod  un- 
less the  language  thereof  Is  so  unequivocal 
as  to  compel  that  constrnctlon.  The  rule 
is  thus  stated :  **  As  a  general  rule  for  tbe 
interpretation  of  statutes.  It  may  ba  laid 
down  that  they  should  never  be  allowed 
a  retroactive  operation  where  this  la  not 
required  by  express  command  or  by  neces- 
sary and  unavoidable  Implication.  With- 
out such  implication  or  command,  they 
speak  and  operate  upon  tbe  future  only." 
Bnsw.  Llm.  §  13,  citing  Murray  v.  Qlbaon. 
15  How.  423,  and  other  cases.  The  reasoa 
for  tbe  omission  of  tbe  above  Itallclied 
words  In  tbe  act  ol  1883  (see  Acts  1883.  p. 
300,  5  6)  was  obviously  beeaoee  some  13 
years  had  elapsed  since  the  Code  of  1868 
went  Into  effect,  and  It  was  not  contem- 
plated  tbat  there  would  arise  a  case  where 
the  flve-yeara  limit  would  nut  already 
have  barred  unsealed  Instruments  uf  writ- 
ing, executed  prior  to  April  1, 1868.  when 
tbe  Code  went  into  effect.  Where  it  is 
plain,  however,  tbat  obstractlona  have  ex- 
isted for  a  period  of  21  years,  thusereatlng 
an  exceptional  case,  we  will  not,  when  ap- 
plied to  such  case,  constrne  the  act  of  18S3 
retrospectively,  since  its  language  does 
not  tmperatlvdy  demand  such  a  cooatroc- 
tlon,  and  such  construction  wonid  9wU 
dently  work  hardship  and  Injustiee.  For- 
tunately for  the  court,  the  attorneys  for 
the  parties  bave  elgned  an  agreed  state- 
ment of  facts  which  fixes  the  dates  of  tbe 
obstructions  tu  the  respective  circuit 
courts  of  Hardy  and  Hampshire  counties 
by  reason  of  the  Civil  War.  Tbe  court  be- 
low was  governed  by  this  agruement  in 
Its  finding  of  the  facts.  In  the  final  decree 
from  which  this  appeal  Is  taken  tbe  clrcalt 
court  found  that  "James  Hlett  removed 
from  the  state  In  April.  1870.  and  has  since 
continued  to  reside  out  ol  tbe  state;  tbat 
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after  dedoctlos  from  tbe  computation  of 
time  tbe  period  from  tbe  let  day  of  June, 
1861,  to  tbe  2d  day  of  July,  1866,  dnring  the 
whole  of  which  the  right  uf  action  of  platn- 
tltfs  was  obstructed  by  tbe  late  war,  and 
alao  dedactlnff  the  time  during  which  such 
right  was  obstructed  by  deleadant'a  re- 
moval from  tbe  atate,  five'years  had  not 
elapsed  between  the  accrual  of  the  right  of 
action  to  the  plalntltta*  testator  and  tbe 
Institution  of  tbia  salt,  and  that  plaintiffs' 
claim  ts  not  barred  by  the  statute  of  lim- 
itations; and,  tbe  court  now  austalolng 
the  objection  to  defendant  Hiett's  special 
plea  of  release,  heretofore  tendered,  It  Is 
therefore  ndjudf^ed,  ordered,  and  decreed 
that  the  platutlffs  durecover  of  the  defend- 
ant James  Hletc  the  sum  of  f 153.26,  with 
Intorat,**  etc.  It  will  thua  be  seen  that 
the  circuit  court  dldnot designate  tbe  par- 
tieular  county  whose  circuit  court  was 
obstrncted  forthe  period  named, although 
tbe  agrcEment  of  counBel  had  fixed  thia 
matter  as  to  the  circuit  court  uf  Hardy 
county,  and  alAO  as  to  tbe  circuit  court  of 
Hampshire  county. 

The  agreement  of  coonselBtates  that  the 
last  term  of  the  clrenlt  conrt  of  Hamp- 
shire connty  before  the  war  waa  beld  In 
April,  isei.and  tbe  first  clerlE  of  said  court 
after  the  war  nuallfled  on  July  1,1S65,  and 
Kave  bond  July  4th  following;.  That  the 
first  clerk  of  the  circuit  conrt  of  Hardy 
county  after  the  war  quallQed  on  March 
17. 1H66,  and  the  lastdrcnlt  conrt  In  Hardy 
county  before  tbe  war  was  In  August  or 
September,  1861.  Tbe  circuit  court  seems 
to  have  confined  Its  conslderutlon  to  tbe 
connty  of  Hampshire,  and  perhaps  left  out 
of  view  that  the  defendant  Hiett  resided 
in  Hardy  county  until  18R2,  when  he  en- 
listed In  the  Confederate  army,  and  that 
after  tbe  war  closed.  In  1865,  he  resided  In 
Haippabire  county.  To  determine  tbe 
period  of  obstruction,  therefore,  we  must 
consider  when  the  circuit  court  of  Hardy 
connty  was  closed  by  war,  and  when  the 
circuit  court  of  Hampshire  county  was  re- 
opened after  the  war.  According  to  th» 
agreement  of  cnnnsel  we  should  say  that 
the  circuit  conrt  of  Hardy  was  closed  Sep- 
tember 1,  1861,  and  the  circuit  court  of 
Hampshire  was  reopened  on  the  let  day 
of  July,  1865.  The  period  to  be  deducted, 
therefore,  in  this  case,  by  reason  of  war. 
should  be  from  September  1,  1861,  until 
July  1,  1865,  making  a  period  of  3  years 
and  10  montba.  Conceding, tberefore,  that 
tbe  circuit  court  found  the  fact  correctly 
that  the  reapondent  removed  from  the 
state  April  1,  1870,  tbe  total  period  from 
the  date  of  the  note  (May  11,  1861)  to 
April  1,  1870,  Is  8  years,  10  months,  and  20 
days,  and  after  eubtracttng  from  this  total 
perlo0  the  period  of  obstruction,  as  above 
ascertained,  It  will  be  found  that  tbe  lim- 
itation of  6  years  had  already  barred  this 
note  on  April  1, 1870,  when  It  Is  claimed 
that  the  respondent  removed  from  the 
state.  Bat  In  point  of  fact,  when  we  come 
to  consider  that  tbe  period  of  obstruction 
la  a  positive  fact,  in  the  establishment  of 
which  the  burden  of  proof  is  clearly  upon 
the  plaintiffs,  It  la  quite  clear  that  tbey 
have  not  met  that  burden,  but  that  the 
preponderance  of  evidence  Is  In  favor  of 
tbe  position  of  respondent,  who  swears 


that  he  did  not  permanently  move  to  Mis- 
souri until  November  16,  1870.  Tbe  quea- 
tlon  of  reridenee  Is  one  of  Intention,  and 
the  old  residence  Is  not  considered  us  lost 
or  abandoned  as  long  as  the  aofmua  rev- 
ertendl  remains. 

Under  the  definition  of  tbe  "usual  place 
of  abode,"  as  defined  by  thesupremecuurt 
of  appeals  of  Virginia,  I  have  no  doubt 
that  procMs  served  In  Hardy  connty  by 
being  left  with  the  wife  of  the  respondent 
during  tbe  Interim  between  April  1, 1870, 
and  November  15,  1870,  would  have  con- 
stituted lawful  service  for  tbe  Institution 
of  an  action.  Deducting  thia  period  of 
eight  montba  and  a  half,  there  can  be  no 
manner  of  donbt  that,  before  any  obstruc- 
tion could  bave  arisen  by  reason  of  the  re- 
moval of  the  respondent  to  another  atate, 
this  debt  was  barred  by  tbe  statute  of 
limitations.  tSuch  a  finding  of  the  facts  Is 
entirely  in  accord  with  the  principles  of 
courts  of  equity,  which  stimulate  and  re- 
ward promptness  and  diligence,  and  al- 
ways dIucouraf;e  laches  and  stale  claims. 
When  we  reflect  that  more  than  26  years 
had  elapsed  between  tbe  maturity  of  this 
note  and  tbe  Institution  of  this  suit;  that 
tbe  promisee  lived  for  more  than  2&  years 
In  easy  access  to  and  close  asiiociatlon 
with  the  promisor,  and  never  during  tbe 
whole  of  this  period  made  any  demand 
whatever,  although  the  note  was  payable 
on  demand,— a  court  of  equity  will  readily 
presume  that  the  testator  waived  and 
abandoned  all  thought  of  collecting,  or 
desire  to  collect,  this  note.  Courts  of 
equity  would  hardly  be  true  to  their  own 
principles,  did  they  exercise  ingenuity  to 
relieve  the  presumption  of  waiver  and 
payment  nhen  applied  to  a  claim  payable 
on  demand  for  which  tbe  payee  never 
made  a  demand  throughout  a  period  of  25 
years,  and  wblcb  was  only  demanded  by 
bis  executors  more  than  26  years  after  Its 
maturity.  Buys  Mr.  Wood:  "Generally, 
It  may  he  said  to  be  an  Invariable  rule 
that  courts  of  equity  will  not  grant  relief 
to  a  party  who,  in  view  of  the  circum- 
stances of  the  case,  has  been  guilty  of 
gross  laches,  and  that  parties  are  required 
to  use  reasonable  diligence  In  the  enforce- 
ment of  their  rights."  Wood,  Llm.  Act. 
p.  123.  We  believe  this  to  be  the  general 
doctrine,  and  that  this  Is  a  case  eminently 
proper  for  Its  application. 

We  come  finally  to  consider  what  was 
the  effect  of  the  release  of  Eugene  Alexan- 
der, the  other  copartner,  as  indorsed  on 
tbe  note,  and  exhibited  by  the  complain- 
ants  as  a  part  of  their  bill.  Tbe  point 
presented  Is  a  very  unusual  one,  and  may 
be  stated  thus:  A  father  or  other  rela- 
tive pays  one  half  of  a  Joint  note  on  be- 
half of  his  sou  or  other  relative.  In  consid- 
eration of  tbe  fact  that  thej)romlaee  will 
release  such  promisor  from  tbe  payment 
of  tbe  other  half.  Does  such  a  transac- 
tion constitute  a  valid  contract,  of  which 
said  promisor  can  avaQ  himself  when  sued 
for  tbe  remaining  half  of  the  note?  It  will 
be  observed  that  thia  caae  Is  totally  differ- 
ent from  one  In  which  the  promisee  seeha, 
by  the  payment  of  one  half  of  the  note 
himaelf,  to  enforce  a  contract  to  release 
talm  from  payment  of  the  residue.  In  tbe 
latter  case,  there  Is  no  valid  consideration. 
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beeanu  a  paraon  canout,  by  the  partial 
discharse  oC  a  doty,  tboreby  support  a 
cooBlderatlon  to  relieve  hiniaelt  from  fall 
and  complete  compliance  with  hia  original 
contract.  Bat  wboo  tbe  conalderation 
proceeds  from  a  tbird  party,  npon  wbom 
no  obligation  whatever  haa  rested,  and 
the  debtor  volnntarily  accapta  tbe  consld; 
eratlon  offered  for  the  release,  and  the 
contract  Is  folly  executed.  It  would  seem 
to  be  Inequitable  to  permit  tbe  creditor  to 
Ignore  snch  a  contract,  and  pamae  the 
debtor  for  tbe  full  amount,  notwithstand- 
ing this  executed  contract  lor  release  and 
relinquiahment.  It  aeema  to  me  that  tbe 
traneaction  la  as  If  a  disinterested  party* 
actuated  by  love  and  affection  or  other 
kindred  motive,  ahoutd  purchase  tba  note 
at  BOuents  on  tbe  dollar.and  make  a  pres- 
ent of  It  to  the  payee,  whom  he  sought  to 
relieve.  When  we  come  to  examine  the 
authorities,  they  seem  tosustaln  the  valid- 
ity of  Buch  a  releaae  as  I  have  described. 
Upon  tlila  Bobjeet  Mr.  BIsbop.  In  fats  work 
on  ContraetB.  baa  tfala  to  say:  "When 
any  ascertained  sum  of  money  la  fully  doe 
and  payable  from  one  to  another,  If  tbe 
creditor  accepts  a  less  anm  In  satlstneClon, 
or  proinlRes  to  take  less,  the  payment  In 
the  one  Instance  la  a  discharge  of  only  ao 
much  as  It  amounts  to,  and  In  the  other 
the  promise  la  void.  This,  In  most  of  the 
caaea,  la  assumed  to  be  tbe  law,  settled 
beyond  controversy ;  and,  on  principle, 
there  Is  hem  no  consideration,  and  the 
mere  unexecuted  promise  to  accept  the 
ess  sum  is  void.  But  under  our  third  anb- 
tttle  we  shall  see  that  an  executed  con- 
tract requires  no  consideration.  80  that, 
■f  on  the  part  paynient  ot  a  debt,  though 
(ally  due.  tbe  creditor  forgives  the  rest  In 
any  form  which  will  conatitute  a  gift,  be 
can  no  more  maintain  a  suit  for  it  after- 
wards than  for  any -other  gift.  And  such 
ia  believed  to  be  the  true  law."  Bleb. 
Cont.  S  50.  The  author  enforces  the  same 
doctrine  subsequently  in  sections  81,  82. 
This  poattlou  the  author  turtlSea  by 
abnndnuco  of  authorities;  and.  If  It  be 
correct,  how  mncb  stronger  Is  tbe  ease  we 
now  have  in  hand,  where  tbe  considera- 
tion has  proceeded  from  a  third  party, 
who  haa,  for  a  consideration  voluntarily 
received  and  accepted,  npon  a  contract 
fully  executed, purchased  the  release  of  tbe 
original  payee.  I  am  Inclined  to  think 
that  the  release  as  to  Eugene  Alexander  la 
Talid,  and  obligatory  npon  tbe  complain- 
ants. If  this  poaltlon  be  correct,  and  tbe 
release  be  etfectual  to  dlschat^e  tbe  de- 
fendant Eugene  Alexander,  it  follows  that 
the  Joint  contractor,  the  defendant  Ulett, 
la  likewise  releaaed,  upon  tbe  well-known 
principle  that  tbereleaseolonejoint  prom- 
isor la  a  releaae  of  all.  Tnckennan  v.  New- 
hall,  17  Hasa.  681;  Bowley  r.  Stoddard,  7 
ilohna.  207;  Peaaley  v.  Boatwrlght,  S 
Leigh,  198.  The  general  proposition  of 
law  Is  thus  stated  by  Mr.  Bishop:  "One 
to  wbom  two  or  more  persons  have  made 
a  Joint  promise  or  covenant  Is,  on  Its 
breach,  required  by  the  conrse  of  Judicial 

{iroeedare  to  sue  all  Jointly,  II  all  are  of 
oil  age  and  alive;  and  should  he  pro- 
ceed against  a  leaa  number,  bis  antt,  If 
properly  defended,  will  fall.  80  that  all 
can  avail  themaelves  ot  a  release  to  any 


one.  Whence  the  rule  that  the  valean  o' 
one  discharges  all,— a  role  wblch  perbapa 
ordinarily,  yet  not  always,  preralla  In 
equity  as  at  law.**  Blah.  Cont.  $  869.  And 
tbe  aame  ruleprevalls  whether  the  note  be 
Joint  only,  or  Joint  and  several.    Id.  {  870. 

Oar  conclusion  npon  the  whole  case  la 
tbat  the  bin  ahonid  have  been  dlamlaaed, 
tbe  attachment  abated,  and  tbe  defendant 
dlaeharged. 


(37  W.  V»-  1171 
BOWMAN  T.  DBWTNO  et  al. 
(Bopreme  Oonrt  of  Api>eala  of  Wsst  Ytrginla. 
.    Nov.  20,  1802.) 

EiBCTMBNT— PraCTICE—ReLETAXOT  OF  EVIDENCB. 

1.  In  an  action  of  ejectment,  on  a  motion 
to  exclude  all  of  the  puint^s  evidence,  the 
motion  shonld  be  overruled  if  any  of  that 
evidence  tends  In  an  appre^ble  degree  to 
show  in  die  plidntlfl  a  il^t  to  Moovw  toe  land 
clahned. 

2.  In  Bach  an  action  the  plaintiff  tntro- 
dnced  In  evidence  the  books  ox  the  asseuors 
of  the  conntT  wherein  itte  land  lay,  to  prove 
that  from  1229  to  1S42,  taidaslve.  the  land 
in  qnestion  was  omitted  from  the  land  books 
of  Bald  conn^.  The  tendency  of  this  ev- 
idence was  to  show  that  the  land  was  forfdt- 
ed  to  the  state,  and  it  should  not  hare  been 
ezclnded  from  the  Jnry. 

S.  In  November,  ISsZ,  the  commlsdoner  of 
delinquent  and  forfeited  Isiids  for  Randolph 
coaniT  sold,  among  a  number  of  other  tracts, 
a  tract  of  1^000  acres,  under  the  erroneous 
impresalon  that  it  had  been  forfeited  under 
a  patent  lasned  to  one  Ely.  The  plaintiff 
In  niB  said  action  of  ^ectmoit  claimed  title 
throngh  the  purchaser  at  said  aale,  and  in- 
troduced evidence  tending  to  ahow  that  the 
land  in  controversy,  when  Bold  and  conveyed 
hy  said  commissioner,  was  actually  for^ted 
under  another  title  and  In  a  different  name. 
This  evidence  waa  pertinent,  and  should  not 
have  been  exclnded,  becauBe,  under  tbe  act 
of  March  30,  1837,  and  amradatory  acts,  un- 
der which  said  commiBsioner  proceeded,  his 
deed  conveyed  all  the  intereat  vested  in  the 
commonwealth  by  taarMtxa^  no  matter  in 
whose  name  or  under  what  title  the  land  waa 
forfeited. 
(S^labus  by  the  Oourt) 

Error  toclrcnlt  court,  Bandolpo  county. 

Ejectment  by  W.  W.  Bowman  agalnat 
Dewing  &  8on  to  recover  a  tract  of  land. 
Verdict  and  Judgment  for  deteodanta. 
Flaintltt  brings  error.  Beversed. 

If.  D,  Stnuler  and  W.  B.  HrnxweU,  fur 

Slain tlfl  in  error.  If.  T.  Ae  and&  D.  TaJ~ 
ottt  for  defendnntfl  la  error. 

LocAB,  P.  This  was  an  action  of  ^eet> 
ment  Instituted  on  the  30th  dayotSeptem- 
t»er.  18S9,  In  the  circuit  court  of  Randolph 
county,  by  W.  W.  Bowman  against  Dew- 
ing &  Son,  defendanca.  to  recover  a  tract 
of  land  lying  on  tbe  eaat  aide  ut  8baver*a 
fork  of  Cheat  river.  By  a  dlaelalmar,  and 
otherwise,  tbe  eontroveray  became  nar- 
rowed down  to  a  tract  of  1,000  aerea. 
which  In  a  certain  anrvey  Is  deacribed  as 
"Lot  No.  I."  After  tbe  plaintiff  bad  in- 
troduced  hia  testimony  and  reated  hiecase, 
tbe  defendants,  having  objected  to  the 
teatiniony  of  the  plaintiff  generally  and 
en  masse,  moved  ue  conrt  to  ezetnde  It 
from  tbe  lory,  wblcb  tbaconrtdid.  Than, 
npon  tbe  Jury  tonnd  a  verdlet  tor  tbe  da- 
fendanta,  and  tbe  plaindtt  moved  tor  a 
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new  trIaU  bat  the  coart  overruled  the 
motion,  and  save  Judgment  accordlDS  to 
the  verdict.  The  plaintiff  below  now 
proaecotea  thU  writ  o!  error.  The  bill  of 
exeeptioiw  aeti  out  all  of  the  plaintiff's 
•vldence,  both  docoinentary  and  verbal. 
^  survey  was  made  by  the  eoonty  narvey- 
or,  and  the  facte  In  reference  to  location 
and  Identification  are  not  In  dispute.  The 
plaintiff  produced  two  grants  from  the 
com moii wealth, — one  to  .  William  Ely, 
assignee,  etc.,  tmarlng  date  October  H, 
179^,  and  one  to  W^Ullam  Bowyer  and 
WilUac  Breckinridge,  for  a  tract  of  the 
•a roe  dtmenalonB,  (100,000  aereSf)  The 
plrlntlfr  claimed  title  from  the  former 
gravt  tr  Ely  28.000  acme  of  that  tract 
hevtat  been  forfeited,  and  eold  by  David 
Qf^fl  commlsslonef*  of  dellnituent  lands. 
In  Nnvember,  1842.  It  le  admitted  that 
lot  So.  1,  the  tract  In  controversy,  ttaongh 
■oli*  at'  forfeltoi!  nnder  the  Ely'eurvey, 
wae  reallr  not  In  eald  survey,  and  never 
was  forfeited  under  that  title,  bnt  in  fact 
It  was  Included  In  the  later  survey  pat- 
ented to  Bowyer  and  Brecklnrldee. 

Tbo  court  having  excluded  all  at  plaln- 
tllTs  evidence,  the  question  for  us  to  de- 
tennlnn  la  whether  any  of  that  evidence 
tendecl  In  any  appreciable  degree  to  ebow 
In  tho  plaintiff  a  rlgbt  to  recover  tb^  tract 
claimed  If  uo,  the  Judgment  was  wrong, 
and  most  ho  revermd;  otbetwlse,  It  mnet 
he  atBrmed 

Tbe  first  qneetlon  presented  Is  this :  The 
land  having  been  sold  as  forfeited  under 
one  title,  bat  being  actually  forfeited  un- 
der a  dlKerent  title,  whether  the  convny- 
aneo  by  tbe  eommlsaioner  vested  In  the 
porebasei  all  the  title  which  tbe  com- 
monwealth bad.  If  so;  the  evidence  of  the 
plaintiff  certuloly  tended  to  show  a  right* 
tc  recover.  The  plaiotlff  Introduced  evi- 
dence that  the  books  of  the  assessor  of  the 
eoonty  showed  that  the  eald  Bowyer  and 
Breckinridge  grunt  was  not  entered  In  the 
name  of  the  said  patenteeB,  on  the  land 
booko  of  the  conuty,  from  1829  to  1842,  In- 
clusive. The  tendency  of  this  evidence 
was  to  show  that  the  laud  was  forfeited 
to  the  state.  On  thn  27tn  of  February, 
1S35.  the  general  asaemhiy  of  Virginia 
psBHed  an  act,  from  tlie  preamble  of  which 
we  are  led  to  Infer  there^  was  then  no  ex- 
Istlng  low  whiefa  the  Iqclslature  regarded 
a%  operatic  to  produce  tcirfelture  for 
failure  of  tbe  owner  to  enter  on  the  laud 
books.  The  portions  of  said  preamble 
and  act  material  now  to  be  considered 
are  as  follows:  "And  wbereasttleknown 
to  tbe  general  assembly  that  many  large 
tractti  of  land  lying  west  ot  tbe  Allegheny 
njunntatns,  which  were  granted  by  tbe 
commonwealth  before  the  first  day  of 
April,  eighteen  hundred  and  thirty-one, 
never  were,  or  have  not  been  for  many 
years  last  past,  entered  on  the  books  of 
the  commissioners  uf  the  revenne  where 
they  respectively  lie,  by  reason  whereof  no 
forf^tnre  for  tbe  nonpayment  of  taxes  has 
oectirred,  or  can  accrue  under  the  existing 
laws,  the  commonwealth  Is  defrauded  of 
her  joat  demands,  and  tbe  settlement  and 
-  improTeuent  of  the  country  is  delayed 
and  embarrassed;  for  remedy  whereof  (3) 
be  \ti  therefore,  farther  enacted  that  each 
and  every  owner  or  proprietor  of  aoysnch 


tract  or  parcel  of  land  shall,  on  or  befort  - 
the  first  day  of  July,  eighteen  hundred 
and  thirty^lx,  enter,  or  cause  to  be  en- 
tered, on  tbe  books  a!  the  comralBsIoners 
of  the  revenue  for  thseonnty  wherelnany 
each  tract  or  parcel  of  land  may  lie  all 
such  lands  now  owned  or  claimed  by  him, 
her,  or  them,  through  title  derived,  medi- 
ately or  Immediately,  under  grants  .from 
the  commonwealth,  and  have  tbe  same 
charged  with  all  taxes  and  damages  In 
arrear  or  properly  chargeable  thereou ;  and 
sball  also  actaaliy  pay  and  satisfy  all  such 
taxes  and  damages  which  would  iiotliave 
been  relinquished  and  exonerated  by  the 
second  section  of  the  act  concerning  delln- 
qnent  and  forfeited  liands,  paened  March 
tenth,  eighteen  hundred  and  thirty-two, 
had  they  been  returned  for  tbeir  delln- 
qoency  prior  to  the  passage  of  that  act; 
and,  upon  their  failure  to  do  so,  all  sneh 
lands  or  parcels  thereof  not  now  In  the 
actual  possession  of  surh  owner  or  pro- 
prietor, by  himself,  or  his  tenautin  posses- 
sion, shall  become  forfeited  to  the  com- 
monwealth' after  tbe  first  day  of  .liily, 
eighteen  hundred  and  thirty-six.  except 
oiily  as  herelnaftereicepted."  The  period 
allowed  fur  redemption  of  lands  thue  for- 
feited was  extended  by  Tarlooasubseqaent 
acts,  but  the  conditions  of  redemption  al- 
ways iuslsted  upon  were  the  payment  of 
taxes  in  arrear  and  the  eutry  of  the  lands 
on  the  land  books.  Thus,  on.  tbe  23d 
March,  I^C^6t  further  time  was  giveu,— vntll 
November  ist,  1830,— to  allow  all  persons 
to  cause  their  omitted  lands  to  be  entered 
with  the  commfssluner  of  the  revenue, 
and  to  pay  the  taxes  thereon,  in  the  man- 
ner prescribed,  etc.;  and  by  Acts  of 
March  80,  1887,  and  March  15.  1838,  tbe  - 
time  of  redemption  was  .still  further  ex- 
tended. See  Harlow,  Delinq.  ft  Forf. 
Lands,  pp.  41,47,  63.  Such  was  the  state 
of  the  law  when  tbe  sale  of  Ooff  as  com> 
miflsloner  of  lands  was  made.  In  Novem- 
ber, 1842.  Tbe  land  books  certainly  tend- 
ed to  show  that  the  land  In  eontroversy 
had  been  forfeited  under  the  said  act  of 
February  117. 1835. 

The  next  question  for  our  consideration 
Is,  conceding  that  this  laud  In  controversy 
wae  actually  forfeited  under  the  Bowyer 
and  Breckinridge  title,  was  It  carried  by 
the  deed  ot  Ooff,  commissioner,  who  had 
proceeded  against  It  under  the  Ely  title.  In 
Bucb  manner  as  to  vest  all  the  title  of  the 
commonwealth  In  the  purchaser?  Tbe 
proceeding  of  the  commissioner  was  had 
under  the  act  of  March  80,  1887.  Harlow, 
Deilnq.  &  Fort.  Lands,  p.  43.  This  was 
the  first  act  that  made  It  the  duty  ol  the 
circuit  snt»erlor  court  for  each  county  west 
ot  the  Blue  Ridge  mountaios  to  appoint 
commissioners  of  deUnquent  and  forfeited 
lands  In  their  counties.  This  act  was 
amended  at  various  suhsequentsessionsof 
the  general  assembly.  The  eighth  section 
of  tbe  original  act  ot  March  80, 1837,  pro- 
vided as  follows:  "That,  whenever  any 
porchasee  ot  any  lands  at  any  sale  under 
the  provision  of  this  act  shall  have  paid 
tbe  whole  amount  of  purchase  money  by  . 
him  atlpulat(^d  to  be  paid  therefor.  It  shau 
be  the  duty  of  the  court  by  whoso  order 
the  sale  was  made  to  direct  tbe  Raid  com- 
missioner to  convey  to  the  said  purcbaeer, 
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by  deed  without  warrant,  all  the  interest 
of  the  commonwealth  In  aald  landa."  A 
farther  amendatory  act  was  pasaad  on  the 
22d  March,  1842.  Harlow,  Dellnq.  ft  Fort. 
Lands,  p.  6S.  By  the  latter  act  It  la  pro- 
vided In  the  second  aectlon  as  follows: 
"(2)  And  be  It  farther  enacted  that  In  all 
eases  of  sale  nnder  the  prorlsiona  of  the 
acts  above  referred  to,  if  the  common- 
wealth ur  literary  fond  shall  have  ac- 
quired title  to  the  same  land  by  forfeUare 
iQ  different  namea,  all  risht,  title,  and  iu- 
tAfest  which  the  commonwealth  or  liter* 
ary  fund  may  have  acquired  or  shall  ac- 
quire by  any  forfeiture  of  the  same  shaJI 
be  transferred  to  and  vested  In  the  first 
parchaaer,  and  It  nball  not  be  lawtol  to 
resell  the  same  tor  any  forteltare,  as  afore- 
said ;  and  It  shall  be  the  dnty  of  the  com- 
mlsslonerof  delinqannt  and  forfeited  lands 
to  certify  the  facta  attending  any  such 
case  to  the  <4renit  superior  court  of  law 
and  chancery  where  the  lands  lie,  and 
npoD  due  proof  thereof,  before  the  said 
court,  It  shall  be  the  dnty  of  the  court  to 
make  an  order  qnlRtlug  the  title  of  such 
purchaser  thereto:  provldml,  that  noth- 
iag  herein  contained  shall  be  eonatmed  to 
prevent  a  reaale  from  being  awarded 
where  a  former  one  shall  have  been  aet 
aside,  nor  to  Impair  the  rights  of  pnr- 
chaiiers  under  different  sales  made  before 
the  passage  of  this  act.  In  all  which  cases 
the  rights  of  thepartiesshall  be  determined 
by  the  la  ws  heretofore  In  force. "  It  is  ap- 
parent, therefore,  that  the  sale  of  1842, 
made  under  and  by  virtue  of  the  laws 
above  cited,  and  the  deed  of  thecuramla- 
sloner.  conveyed  to  the  purchaser  all  the 
title  which  the  commonwealth  had  ac- 
quired by  furleltnre,  no  matter  under 
what  title  or  Id  whose  name  the  forfei- 
ture occurred. 'If  the  land  was  forfeited 
under  the  Bowyer  and  Breckinridge  title 
lor  failure  to  enter  on  the  land  books, 
nevertheless  the  title  passed  to  the  pur- 
chaser. ThU  construction  of  the  law  is 
not  new,  either  In  Virginia  or  In  this  state, 
but  It  is  well  settled  in  both  states. 
Rmith  V.  Chapman,  10  Grat.  445;  Strader 
V.  Ooff.  6  W.  Ya.  257:  Goal  Co.  v.  Howell, 
86  W.  Va.  — ,16  S.  E.  Rep.  214. 

In  regard  to  the  objection  to  plaintiff's 
testimony,  made  against  It  ea  maase  or  fa 
sof/do,  such  an  objection  will  not  be  sus- 
tained if  any  of  the  evidence  Is  competent. 
Coal  Co.  V.  Howell.  36  W.  Va.  — .  IB  8.  B. 
Bep.  214;  Brown  v.  Town  of  Pt.  Pleasant, 
S6  W.  Va.  — ,  15  a.  E.  Rep.  209. 

This  disposes  of  the  questions  at  Issue, 
except  one  further  objection,  which  counsel 
for  defendants  In  error  Interpose  to  the 
Introduction  of  a  deed  ou  the  part  of  a 
married  woman,  because  they  suppose  It 
not  properly  acknowledged  In  accordance 
with  the  statute.  I  think  the  evidence 
tends  to  show  that  the  legal  title  was 
outstanding  In  a  trustee;  and,  the  trus- 
tee having  united  In  the  deed,  the  acknowl- 
edgment, even  U  defective,  would  not  In- 
validate tbe  title  In  an  action  of  eject- 
ment. We  are  of  opinion,  therefore,  that 
tbe  tract  In  question,  no  matter  in  what 
'  grant  it  was  originally  included,  would  be 
carried  hy  tbe  deed  of  the  commissioner  of 
delinquent  and  forfeited  lands,  If  it  were 
at  the  time  of  tbe  sale  and  r-*nveyance 


actually  forfeited  to  tbe  state,  and  that 
the  evidence  introduced  by  tbe  plaintiff 
tended  to  prove  auch  forfeiture,  and  that 
the  elrenit  court  erred  in  ezdndinff  the 
plaintiff's  evidence  from  the  jury. 

In  the  acts  which  I  have  cited,  and  la 
other  pertinent  legislation,  there  are  a 
great  many  qnallflcatlons.  both  in  regard 
to  original  owuers  and  factual  occupants 
who  have  paid  taxes,  etc. ;  and  all  of  these 
various  qualifications  and  exceptions 
would  doubtless  have  arisen  bad  the  cbm 
progressed  to  Its  legitimate  cunclnsion, 
which  was  forestalled  by  tbe  motion  of 
tbe  defendants  to  exclude  the  plaintiff** 
evidence.  W^e  have  gone,  therefore.  In 
this  opinion,  no  further  than  the  caea  as 
presented  required  i  and  that  is  tu  say 
that  It  was  error  to  exclude  the  plaintiff's 
testimony,  and  tbat  the  Judgment  must 
be  reveraed,  and  tbe  case  remanded. 

(ST  W.  Vb.  1111 
SNODDI  V.  CITT  OF  HUNTINOTON. 
<Sapremt  Oonrt  «f  Appeals  of  West  Tiitfnia. 
Nov.  26. 

ICCmOIPAL  CtoaPOEATlOXS— DSVBOTIVl  8|DBWaL,K8 

— Actios  fob  Dahaobs— Contuibutobt  Nioiti- 

1.  The  mllDK  of  this  conrt  In  Moore  v.  City 
of  HundnKtOD,  8  S.  E.  Bep.  512,  31  W.  Va. 
842;  Phm^  Same,  14  S.  E.  Hep.  17,  35  W. 
Va.  406;  and  Id  Bowen  v.  Same,  14  S.  E.  Rep. 
217,  36  W.  Va.  — ,  is  approved  and  reaffirmed. 

2.  GoQtributorj  negligence,  when  it  de- 
pends upon  guestioDs  of  fact  and  testimoDT. 
Is  for  the  jnir;  bat  wlien  the  facts  are  undis- 

SQted,  or  indl^mably  established  by  the  evi* 
ence  of  the  plaintiff,  the  Question  becomes  on* 
of  law,  for  the  coort. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Cabell  county. 

Trespass  on  the  case  by  Mary  C.Sutiddy 
against  the  city  of  Huntington  to  recover 
for  personal  Injuries.  Verdict  and  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Campbell  A  Holt,  tor  plaintiff  In  error. 
OibaoB  A  Mtebh,  for  defendant  In  error. 

Ltoas,  p.  This  was  an  action  of  trea- 

Basa  on  the  case.  In  which  the  plaintiff, 
[ary  G.  Snoddy,  claimed  f 10,000  damages 
of  the  city  of  Huntington  on  account  of 
injuries  received  upon  one  of  the  avenuea 
of  said  city  on  the  14th  day  of  Jqne,  1890. 
by  reason  of  a  detect  in  the  sidewalk. 
The  jury  fonnd  a  verdict  for  tbe  plaintiff, 
and  assessed  her  damages  at  91,000.  In 
addition  to  the  general  Issue,  the  defend- 
ant propounded  sundry  Interrogatories, 
all  ot  which  were  satisfactorily  answered 
by  the  Jury.  Tbe  circumstances  appear 
to  have  been  about  as  follows:  On  the 
night  in  question  the  plaintiff,  who  lived 
on  the  cornerot  Fifth  avenue  and  Eleventh 
street,  with  Mr.  E.  W.  A,dams,  went  down 
to  a  boat  upon  the  river  to  look  after  a 
trunk.  Hhe  went  across  a  lot,  and  re- 
turned after  dark,  and  upon  her  return, 
according  to  tbe  testimony  adduced  In  her 
favor,  she  stepped  over  an  offeet  about 
one  toot  In  height,  which  conducted  from 
a  newly-laid  pavement  to  the  original 
plank  walk  upon  an  adjoining  lot,  whieb 
had  not  yet  been  removed  or  relaid.  Ac- 
cording to  her  testimony,  there  wa^  no 
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Mfcht  on  the  street,  aod  it  was  10  mlnatee 
alter  10  o'clock  when  she  gut  to  the  hoaae 
of  her  employer.  The  witness  who  picked 
her  ap  after  her  fall,  and  led  her  home, 
testifies  "  that  there  was  no  Itght  there," 
and  no  guards  or  railing  or  anything  to 
warn  persona.  In  behalf  o(  the  defense.  It 
was  testified  that  asnally  two  electric 
lamps  were  kept  burning,— one  at  the  cor- 
ner  of  Tenth  street  and  Filth  avenue,  and 
the  other  at  the  corner  of  Eleventh  street 
and  Fifth  arcnup.  The  defense Iittrod need 
testtnttmy  of  the  city  official  or  contractor 
who  was  PDRafred  in  laying  the  new  pave- 
meut.that  there  was  no  oDaet -there  at  all, 
bat  that  he  carefully  uradaaCed  the  dirt 
BO  as  to  leave  no  noticeable  descent,  or  at 
leat'tnone  tbat  could  bo  considered  dan- 
gerousl  It  nowhere  appears  how  long 
the  pavement  In  question  had  been  laid, 
nur  what  opportunities  plaintifi  had  had 
to  notice  Its  condition.  The  testimony  of 
sondty  physicians  was  taken,  Involving, 
as  usual  in  such  cases,  the  most  positive 
and  direct  conflict  of  medical  experts. 

The  only  specific  error  assigned  In  the 
petition  la  that  the  plaintiff  wan  guilty  of 
such  contributory  iiegliKcnre  as  to  defeat 
her  right  of  recovery.  It  Is  true  some  ob- 
jection was  made  to  bypothetlcal  ques- 
tions propounded  for  the  plaintiff,  but  the 
exception  doeS  not  seem  to  be  Insisted  op- 
on.  Neither  la  there  any  Inslstenee  upon 
the  exeeptioD  reserved  by  defendant  to  the 
InBtmetlons  given  for  the  plaintiff.  I 
think  it  best  to  give  those  instructions 
la  exteoso,  as  they  seem  to  propound  the 
law  correctly  according  to  onr  view,  and 
according  to  the  tacit  admission  of  the 
defendant.  Instractlon  No.]  for  plaintiff: 
"The  jury  are  Instructed  that  If  they  be- 
lieve from  the  evidence  that  the  sidewalk 
In  the  declaration  mentioned  was  a  pobllc 
sidewalk  within  the  corporate  limits  of 
the  defendant,  the  city  of  Huntington, 
opened  up<  worked,  treated,.and  controlled 
by  the  defendant  as  such  sidewalk,  and 
tbat  the  said  sidewalk  was  out  of  repair, 
and  In  a  bad  and  unsafe  condition,  at  the 
tlmeol  the  plaintiff's  alleged  Injnry,  and 
that  by  reason  of  the  said  sidewalk  being 
out  of  repair,  and  In  bad  and  unsafe  con- 
dition, the  plaintiff  was  Injured,  that  then 
the  plaintiff  is  entitled  to  a  verdifit  in  this 
ease,  nnlesa  the  Jury  are  satisfied  that  the 
plaintiff  was  guilty  of  negltgence  on  her 
part,  and  tbat  her  said  negligence  was 
the  proximate,  and  not  the  remote,  cause 
of  ber  iDlury.  And  the  Jury  are  further 
lustructed  that  the  harden  of  proving  any 
alleged  negligence  on  the  partof  the  plain- 
tiff rests  upon  the  defendant,  the  city  of 
Huntington. "  Instruction  No.  2  for  plain- 
tiff: "The  Jnryarefurtfaer  Instructed  that, 
while  ttae  defendant  bad  the  rieht  to  tem- 
Itorarlly  obstruct  the  passage  of  travel 
over  tbe  sidewalk  where  the  plaintiff's  In- 
Jury  Is  alleged  to  have  oi*curred,  for  tbe 
purpose  of  gradmgand  paving  the  said 
sidewalk,  it  was  not  authorized  to  leave 
Mid  sidewalk,  while  undergoing  such 
grading  and  paving.  In  such  condition  as 
unuecessarily  to  expose  those  who  might 
pass  upon  It  to  danger,  and  that  tn  such 
condition  ancli  sidewalk  shoald  nut  have 
been  left  without  protectlun  or  guard  or 
beacon,  especially  at  night,  to  warn  trav- 


elers without  knowledge  of  Its  condition 
against  such  danger,  and  that,  If  such  rea- 
sonable and  precautionary  measures  were 
not  adopted  for  the  safety  of  such  citizens 
and  travelers,  the  defendant  was  culpable 
and  liable  for  injuries,  if  any,  to  the  plain- 
tiff. If,  without  such  knowledge  and  any 
fault  on  ber  part,  she  wasinjured  thereby.'' 
lAstractlon  No.  8  lor  plaintiff:  "The  Jury 
are  farther  Instructed  that,  If  they  find  for 
the  plaintiff,  the  rnle  for  measurlug  her 
damages  In  this  case  Is  anbstantinlly  that 
the  damages  awarded  her  ahould  coropeu' 
sate  herfor  her  loss  of  timebrought  about 
by  snch  injury,  and  tbe  expenses  incurred 
In  respect  thereto,  her  pain  and  suffering 
consequent  thereon,  and  any  permanent 
Injury,  (Specially  If  It  causea  a  disability 
for  further  exertion,  either  In  whole  ur  In 
part,  and  consequent  pecuniary  loss." 
The  defendant  tendered  eight  Instructions, 
alt  of  which  were  given  by  tbe  court, 
thoagh  objected  to  by  the  plaintiff.  At 
tbe  conclusion  of  tbe  proceedings,  the  de- 
fendant moved  to  set  aside  the  verdict 
and  erant  It  a  new  trial,  which  motion 
tbe  court  overruled,  and  an  appeal  has 
been  taken  to  this  court. 

The  case  presents  no  new  questions 
which  have  not  already  been  decided  on 
several  occasions  by  this  court,  and  that 
recently.  Section  KI  of  chapter  43  of  the 
Code  provides  as  follows:  "Any  person 
who  sustains  an  injury  to  his  person  or 
property  by  reason  of  a  public  road,  bridge, 
s.tr8et, sidewalk,  or  alley  in  an  Incorporat- 
ed city,  village,  ur  town  being  out  of  re- 
pair, may  recover  all  damagesBuatained  by 
bim  by  reason  of  sacb  injury.  In  an  action 
on  tbe  case,  In  any  court  ut  competent 
Jurisdiction,  against  the  county  court, 
city,  village,  or  town  In  which  such  road, 
bridge,  street,  sidewalk,  or  alley  may  be, 
except  that  snch  city,  village,  ur  town  shall 
not  be  subject  to  such  action  unless  It  is 
required  by  Its  charter  to  keep  the  road, 
bridge,  street,  sidewalk,  or  alley  therein, 
at  the  place  whereauch  injury  In  sustained, 
In  repair."  In  the  case  frf  Chapman  v.  Mil- 
ton. SI  W.  Va.  3S4,  7  S.  £.  Bep.  22.  It  was 
decided  by  this  court  tbat  this  statute  im- 
posed an  absolute  liability  upon  cities  and 
towns  fur  Injuries  sustained  by  reason  uf 
their  failure  to  keep  their  streets  and  side- 
walks in  repair;  and  as  a  consequence 
thereof  the  plaintiff  In  an  action  against 
the  city  or  town  for  Injury  sustnined  from 
detects  in  tbe  street  or  sidewallk  Is  not  re- 
quired either  to  aver  In  his  declaration  or 
prove  on  the  trial  that  the  defendant  had 
notice  of  aucb  defect  or  the  want  of  repair. 
It  would  seem,  therefore,  that  to  make 
out  a  prima  facte  case  the  plaintiff.  In  the 
cases  enumerated  by  the  section,  has  only 
to  make  out  tbe  want  of  repair,  and  bis 
own  Injury  resulting  therefrom,  while 
traveling  tbe  county  road  or  proper  pab-. 
11c  street  or  sidewalk  In  a  lawful  manner. 
It  the  defendant  alleges  contributory  neg- 
Ugence,  It  Is  a  principle  long  and  well  set- 
tled In  this  state  that  be  must  prove  it. 
Buwen  v.  City  of  Huntington,  36  W.  Va. 
— ,  14  S.  E.  Bep.  217.  It  sometimes  becomes 
difficult  to  decide  what  la  contributory 
negligence  upon  the  part  of  the  plaintiff, 
and  how  far  it  was  tbe  direct  cause  of  the 
injury.    Boms  general  principles,  how- 
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ever,  may  be  laid  down  as  fnlty  eatab- 
Ushed  by  our  own  declalODB.  At  iHaet  or- 
dinary care  Is  required  fruni  thetraTttler. 
Hecunnot  ahnt  his  eyes  asatnst  dauKera 
wljich  are  apparent.  He  Is  bunnd  to  keep 
bis  eyes  open,  and  maintain  a  proper  de- 
gree ol  watchtalness  affalnat  danger. 
PhtlllpBV  County  Court,  81  W.  Va.  478.  7 
S.  £.  Rep.  427.  Or.  again.  If  a  toot  pas- 
senger departs  from  the  sidewalk,  wblrh 
be  knows  la  obstructed,  and  undertakes 
to  walk  In  the  middle  of  the  street,  upon 
ground  ant  at  all  appropriated  to  pedes- 
trians, or  omits  H  precaution  bltberto 
universally  practiced,  of  providing  himself 
wltb  a  laatem  Id  passing  a  dangerous 
place,  and  receives  an  injury  from  thus 
violating  customary  precautionary  raeas- 
ureii,  sui'b  contributory  negligence  will 
prevent  a  recovery.  Hesser  v.  Grafton,  33 
W.  Va.618. 11  S.  E.  Rep.  211.  In  the  lat- 
ter case  the  contributory  negligence  was 
proved  by  the  plaintiff's  own  tentimuoy, 
and  tber^ora  the  conrt  did  aot  Id  the 
least  trench  npon  tbe  provlnca  of  the  Jury 
by  deciding  Cbat  this  testimony.  Id  re- 
gard to  which  there  was  no  dispute  and 
no  conflict,  did  of  Itselt  establish  a  case  of 
contributory  negligence  as  a  question  of 
law.  The  present  case,,  however,  is  ruled 
by  three  very  recent  cases  against  the  city 
ol  Huntington, vli.,Moorev.Clty  of  Hunt- 
ington, 81  W.  Ta.  842.  8  a  E.  Rep.  612; 
Bowen  v.  City  of  Huntlugton,  86  W.  Va. 

 ,  14  S.  E.  Rep.  217;  and  Phillips  v.  City 

of  Huntington,  35  W.  Va.406. 14  S.  E.  Rep, 
17.  In  all  «>I  these  cases  this  court  held 
that,  where  there  was  conflicting  evidence 
as  to  the  lactHBuppused  to  constitute  con- 
tributory negligence,  the  question  became 
one  for  the  Jury,  and  their  verdict  ought 
not  to  be  disturbed.  In  the  present  ease, 
wblcb  is  almost  Identical  with  that  of 
Bowen  v.  City  of  Huntington  and  Ffall- 
lips  v.  City  of  Huntington,  supra,  the  tes- 
timony adduced  for  the  plaintiff  makes 
out  a  perfect  prtmn  facte  casefor  recovery, 
and  negatives  all  contributory  n^Ugence 
upon  her  part.  The  plaintiff  herself  tmtl- 
fles  that  she  did  not  know  of  the  defect  in 
the  sidewalk;  that  the  offset  was  abont 
12  Inches;  that  the  night  waa  dark,  and 
there  was  no  light;  and  these  facts  are 
substantiated  by  two  other  witnesses ;  and 
one  witneftfl  for  the  defense  swears  there 
was  an  offset  ol  8  Incliea.  The  plaintiff 
testifies  tbat  aha  not  only  did  not  know 
ol  the  defect,  bat  had  had  no  opportunity 
to  discover  It;  and  if.  In  opposition  to 
her  statement,  there  was  conflicting  evi- 
dence, while  we  may  consider  it,  we  can- 
not weigh  It,  against  the  positive  teatl- 
Diony  of  the  plaintiff,  wbere  the  Jury  and 
the  court  below  have  already  adjusted 
the  Bcalea,  and  decided  where  the  balance 
lay.  In  the  usual  and  prescribed  methods. 
In  eondadlng,  we  may  adopt  the  language 
used  in  Phillips  v.  City  of  Huntington : 
"The  value  of  judicial  opinion  an  a  stand- 
ard of  authority  is  much  enhanced  by 
uniformity  of  decision,  and  It  Is  always 
Inexpedient  to  fritter  away  flrmly-estab- 
lish  principles  by  subtle  reflnements  and 
hypercritical  distluetlona.  **  For  these 
reaaona,  we  hold  there  was  uo  error  In  the 
action  of  the  conrt  below,  aod  ita  Judg- 
ment mnst  be  affirmed. 


m  W.  Ts.  1B> 
DIBAN  et  al.  v.  OANNON  et  eL 
(Supiema  Ooart  of  Appeals  at  West  Ybi^nla. 

Nov.  28|  iSBSL) 
PBAonoB—  DuHissAi.  or  BuiT  —  Bkoubitt  worn 

COSTB — TV1.IVBB— KBtllDBKOB. 

1.  Spction  2.  c.  138,  p.  877,  of  the  Code, 
(Ed.  1881,)  reads  as  follows:  "In  any  suit  (e^ 
cept  where  such  poor  person  is  plaintiff)  toera 
may  be  a  au^estioli  on  the  record  of  the  conrt, 
or.  If  the  case  be' at  rules,  on  the  rule  docket, 
by  a  defendant  or  any  ofBoer  of  the  court,  that 
the  plaintiff  is  not  a  resident  of  thia  atato  and 
that  security  !■  lequired  of  him.  After  sixt7 
daj-s  from  sudi  sag^estion,  the  suit  ahall.  by  or> 
der  of  court, 'be  dismissed,  unless  before  the 
dlaralaslon  the  plaintiff  be  i^roved  to  t>e  «  resi- 
dent of  the  Bta.te,  or  security  be  given  before 
said  court,  or  tbe  clerk  thereof,  for  the  payment 
of  the  costs  which  may  be  awarded  to  the  de- 
fendant, end  of  the  fees  doe  or  to  become  ana 
In  auch  soit  to  the  officers  of  the  oonrt."  SndL 
suggestion  and  requirement  having  been  en- 
tered on  the  record,  the  present  law  reqnires  no 
other  notice,  nor  the  entry  and  servloe  of  any 
t>ale. 

2.  At  any  time  before  the  dismission,  the 
plaintiff  may  be  proved  to  be  a  resident  of  the 
state,  or  the  secority  maj  be  given  before  the 
court,  notwithstanding  the  pmod  of  60  imjt 
has  elapsed. 

3.  Buch  reaoirement  of  security  may  be 
waived,  and  sucn  waiver  may  be  presumed  from 
the  conduct  of  the  defendant.  Bee  Enos  v. 
Ston^bury,  18  W.  Va.  477;  Ratter  v.  Sullivan, 
•20  W.  Va.  427. 

4.  A  caae  in  which  the  doctrine  of  resi- 
dence, within  the  meaning  of  this  statute,  ia 
discussed  and  applied. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Ritchie  conn- 
ty. 

Suit  by  Callle  Dean  and  others  against 
William  F.  Cannon  and  others  for  an  ac- 
count of  the  rents  and  profits  ol  land,  for 
a  sale  thereof,  and  distribution  of  pro- 
ceeds. From  a  decree  dismissing  the  hill, 
plaintiffs  appeal.   Modified  and  affirmed. 

if.  S.  Blair  A  Son,  for  appellants.  P.  W, 
Morria,  for  appellees. 

Holt,  J.  In  January,  1891,  In  the  dr- 
enlt  court  ol  Ritchie  county,  Callle  Dean, 
Adda  CannOD,  and  others  brought  thto 
suit  In  equity  against  .lobn  Cannon  and 
otbera  (or  an  acconn  t  of  ran  ta  and  profits 
of  a  certain  tract  of  land,  for  a  sale  there- 
of, and  distribution  (if  proceeds,  In  Hen  ol 
partition  lo  kind.  The  Ave  Infant  defend- 
ants anawered  by  thelrguardlan  ad  Utem; 
and  on  tbe  16tb  day  uf  Febmary,  1891,  all 
the  dtfendanta  appeared  by  their  attor- 
nay,  and  suggested  that  the  plnintlBa 
wem  Donresldenta  of  tbe  state  of  Weat 
Virglnla.and  demanded  aecurlty  for  costs. 
On  the  question  of  noDresldence  tbe  affi- 
davit of  tbe  plaintiff  Adda  Cannon  was 
taken  and  read,  tending  to  show  that  ahe 
waa  a  resident.  The  coaster  affidavits  ol 
six  persona  were  taken  and  read,  tending 
to  Btaow  that  plaintiff  Adda  Cannon  waa 
not  a  resident  of  this  state,  bat  was  a  reel- 
dent  of  Washington  county,  state  ot 
Pennsylvania,  whereupon  theconrt  entered 
tbe  following  final  decree,  dismissing  tbe 
bill  ot  plaintiffs  for  failure  to  give  security 
(or  costs,  from  wblcb  plaintiffs  appealed: 
"  Final  decree.  Callle  Dean  and  otheis  v 
William  F.  Cannon  and  others.  In  chan- 
cery. This  eanse  came  on  this  day  to  be 
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beard  opoa  ttae  auKKestioD  od  the  record 
of  this  court,  at  a  lormnr  term  bnreof, 
bj  the  detenduDtB,  of  the  Dunresldence  of 
all  the  plalBtlllB,  aud  upon  the  proof  filed 
CD  behalf  of  the  plaintiff  Adda  Cannou.  aH 
to  her  residence  la  the  state  as  well  as  the 
affidavits  filed  as  proof  by  the  defendants, 
as  tc  her  nonresldence.  Upon  considera- 
tion whereof,  the  court  Is  of  opinion  that 
the  preponderance  of  proof  is  that  the 
snid  Addd  Cannon  Is  a  nonresident  of  the 
state,  and'  that  she  Is  not  a  resident  of 
the  said  state.  And  tt  not  being  pmred 
In  any  way  that  my  of  the  plaintiffs  In 
this  catise  are  residents  of  the  state  of 
Wesi  Tlrerlnla,  and  the  plalotlirs  not  bar- 
ing giFen  the  security  for  costs,  as  re- 
qa1re(*  br  law,  either  before  this  conrt  or 
tbo  elerU  thereof,  within  sixty  days  from 
tbr  timp  nf  ttao  said  saggestlon  upon  the 
reeorda  of  this  eonrt,  oor  npon  any  day 
of  tblci  term,  and  the  last  day  of  this  term 
of  tblr  court  having  arrived.  It  Is  ad- 
}tids«^,  ordered,  and  decreed  that  this  suit 
to  dlsmlBsed.  It  Is  further  adjudged,  or- 
dei-ed.  and  decreed  that  the  defendants 
renover  of  the  plAintlFfs  their  costs  abont 
tbeir  snlt  In  this  behalf  expended." 

By  the  GodR  ol  VlrslnlB  of  1819,  security 
fur  cwtB  VM  nqalred  to  be  given  within 
60  days  after  notice  sball  at  any  time  dur< 
Ing  sueh  nonresldence  have  been  given 
to  the  demandant  of  plaintiff  or  his  at- 
torney, by  some  person  interested,  that 
such  security  Is  required,  etc.  See  1  Code 
p.  495.  By  the  Code  of  Vlrglula  of 
1849  (Bd.  1860)  and  the  Code  of  West  Vlr- 
fffnla,  (£d.  mi,)  p.  877.  c.  188,  S  2.  the  no- 
tice Is  required  to  be  given  by  a  sugges- 
tion on  the  record  In  court,  ur.  If  the  case 
be  at  rules,  on  the  rule  docket,  "that  the 
plaintiff  Is  not  a  resident  uf  this  state, 
and  that  secnrlty  Is  required  of  him." 
The  present  law  requires  no  otber  notice, 
nor  tbe  entry  or  servlcn  of  any  rale;  for 
section  3,  c.  188,  cnnttnoes:  After  sixty 
days  from  such  suggestion  the  suit  shall, 
by  order  of  the  court,  be  dismissed,  un- 
less before  the  dismlaslou  the  plaintiff  be 
proved  to  be  a  resident  of  the  state,  or  se- 
curity be  given,"  etc.  Bat  the  practice 
has  always  been  to  permit  the  secu- 
rity to  be  given  before  the  order  of  dis- 
missal Is  entered,  althoogh  the  60  days 
have  elapsed.  See  Goodtltle  v.  See,  1 
Ta.  Cas.  138,  (1790;)  Tance  v.  Bird,  4 
Munf.  865,  ^815;)  Enos  v.  Stansbnty, 
18  W.  Va.  477.  Therefore  the  proceeding 
In  this  case  was  sufficient  and  regular, 
there  being  no  need  of  the  entry  or  service 
of  any  other  order  or  rule. 

i.  But  plalntllfs  say  defendants  have 
waived  their  right  to  demand  security  for 
costs,  and  cite  £nos  v.  Stansbnry,  18  W. 
Va.  482;  Rutter  v.  Sullivan,  25  W.  Va.  429. 
The  law  was  enacted  for  the  officers  of  the 
court,  as  well  as  for  the  defendants,  and 
each  Is  given  expressly  the  right  to  mabe 
the  suggestion  of  nonresldence  and  the 
reqotoltlon  of  the  secnrlty;  but  it  was  for 
ttaeir  benefit,  and  they  can  forego  the  sug- 
Kcation.  aa  the  officers  of  the  conrt  have 
done  In  this  case,  or  they  can  waive  It 
after  made,  as  plaintiffs  claim  defendants 
have  done.  But  as  I  look  at  It.  and  in  the 
light  of  oar  elrentt  conrt  practice,  this 
contention  of  plalntllfB  to  not  tenable. 
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Liet  OS  see  what  tbe  defendants  have 
done,  and  when  they  did  It,  that  amounts 
to  a  waiver  of  the  rule  for  se«'.urlty  for 
costs:  Tbe  first  order  shows  that  on  Feb- 
ruary 14. 1891.  the  five  Infant  defendants, 
I^wls  Allen  Cannon,  Flora  Cannon,  Jes- 
sie Cannon,  William  Cannon,  and  Lllla 
Cannou.  by  their  guardian  ad //tem.  Will 
A.  Strickler,  flled  their  answer.  During 
the  same  term,  vis.,  on  February  16, 1891, 
"the  defendants,  b3*  their  attorney,  sug- 
gested that  tbe  plaintiffs  were  nonresU 
dents  of  Weat  Virginia,  and  demanded  se- 
curity tor  costs. "  On  the  4tb  of  April,  lldl. 
(the  next  term.)  William  F.Cannon,  one 
of  tbeadultdefendauts,  appeared  and  de- 
murred to  plalntlRs'  bill,  which  demurrer 
the  court  on  that  day  overruled.  At  the 
next  term,  on  25th  .Tune,  1891,  the  cause 
was  beard  on  tbe  rule  for  costs,  and  dis- 
missed. The  60  days  from  Febrnary  16. 
1891.  daring  whlcb  tbe  rule  for  costs  was 
to  run,  bad  not  expired  on  the  4tb  of  Feb- 
ruary, 1891,  when  defendant  William  F. 
Cannon  deronrred.  Tbe  policy  of  the  law 
Is  tu  expedite  the  beariog  of  causes,  aud 
the  preparation  of  them  for  such  hearing. 
Why  not  have  the  demurrer  disposed  of, 
and  tbe  pleadings  made  Dp,  against  the  - 
16tb  April.  1891,  or  25tta  Jone,  1891.  when 
plalntUfs  would  discharge  the  rnle  by 
proving  themselves  to  be  citlsens  of  the 
state,  or  comply  with  It  by  giving  Becnri- 
ty  for  cirats?  Why,  on  April  4, 1K91,  were 
defendants  bonnd  to  conduct  themselves 
on  the  presumption  that  plaintiffs  would 
thereafter  fall  short  In  both  particulars? 
Wbat  would  have  been  the  effect  If  Wil- 
liam F.  Cannon  bad  demurred  to  tbe  Idll 
after  tbe  lapse  of  tbe  60  days  need  not  be 
considered,  but  It  would  hardly  be  pre- 
sumed to  be  a  waiver  of  the  rule  on  the 
part  of  bis  Infant  cudefendants. 

8.  Plaintiffs  say  that  on  the  merits  the 
decree  is  wrong,  because  plaintiff  Adda 
Cannon  is  shown  to  be  a  re^dent  of  this 
state,  within  the  meaning  of  the  word 
"resident,"  and  not  a  resident  as  used  In 
the  statute,  and  that  tbe  security  for  costs 
was  required  on  a  false  sugKestlon.  The 
reasou  of  the  lawts  that  If  tbeperson  (and 
the  property  which  follows  the  person)  is 
not  within  the  power,  and  amenable  to 
the  process,  of  the  court,  then  security 
mast  be  given,  if  required  of  blm.  To  have 
some  one  In  reach,  liable  aud  bound  for 
costs,  is  the  manliest  purpose  of  tbe  stnt* 
ute,and  It  would  seem  to  be  controlled  by 
the  same  reason  and  purpose  as  the  same 
term  in  the  cases  of  foreign  attachment. 
In  Long  V.  Ryan,  30  Orat.  718,  thesnbject  Is 
discussed  by  Judge  Staples  with  practical 
clearness  and  ability.  "Our  statutes,  aad 
American  statutes  generally,  do  not  use 
the  term  'domicile,'  bat  the  terms  resi- 
dent or  nonresident,  to  express  theconnec- 
tlon  between  person  and  pltice;  Its  exact 
signification  being  left  to  coustruction,  to 
be  determined  from  tbe  context  and  the 
apparent  object  sought  to  be  attained  by 
tbe  enactment. "  Jacobs  oa  Domicile, 
(chapters.  {76,)  clttag  here  and  on  otheif 
points  Long  V.  Ryan,  above,  has  gathered 
together  a  great  deal  of  authority  and  In* 
toroiation  on  tbe  subject,  and  collates  and 
discusses  tbe  cases  with  ability.  He  dis- 
cusses the  question, "  Is  domicile  place  ot 
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legal  relation  T  "  Accepting  the  latter,  tbe 
Huthor  Klv^cB  ua  hie  definition :  "'Home* 
and  'domlcUe*  do  not  correspond,  yet 
*bonie'  Is  the  fnndamental  Idea  of  *doinl- 
elle.'  The  law  takes  tbe  conception  of 
'home.*  and,  moldlDK  It  by  meane  of  cer- 
tain llctluns  and  technical  rules  to  salt  Its 
ovrn  requirements,  calls  It  'domicile.'  Or 
perhaps  tbls  may  be  best  expressed  by 
sllgbtly  altering  Weetlalie's  statement, 
'Domicile is.  then,  the  legal  conception  of 
reeidence,*  etc.,  and  saying  *  domicile  Is  tbe 
legal  conception  of  borne.'  So  combine, 
then,  whet  bas  been  said  in  this  and  tbe 
last  preceding  sections.  'Pomlcilc*  ex- 
presses the  legal  relation  existing  between 
aperson andtbeplarewherehe  has,  in  con- 
templation of  iaw.hfs  permanent  horae." 
Jac.  Dora.  c.  8,  §  72.  There  Is  no  doubt 
that  It  Is  often  used  to  designate  a  place.- 
tbe  cbaraeteristlc  of  wfalrb  Is  that  It  is  so 
related  to  a  person  as  to  be  in  law  bis  per- 
manent home,  abode;  one's  own  dwelling 
place;  tbaC  place  or  country  In  which  be 
either  (1)  in  fact  resides  with  tbe  Intention 
of  residence,  {aatmns  maceDdl.)  or  (2)  in 
which,  having  so  resided,  he  contlnnus  ac- 
tually to  reside,  though  no  longer  retain- 
ing the  loteotion  of  remaining,  (ao/mos 
waneadU)  or  with  regard  to  which,  bar- 
ing so  resided  there,  he  retains  tbe  Inten- 
tion of  residence,  {aoimaa  manendU) 
mough  he  in  fact  no  longer  resides  there. 
More  briedy.a  person's  home  Is  that  place 
or  country  In  which  either  be  re>}ldea  with 
the  Intention  of  residence,  or  In  which  he 
has  so  resided,  and  with  regard  to  which 
be  retains  either  residence  or  intention  of 
residence.  Itee  Dicey,  Dom.  p.  42  et  aeq. 
"Domicile."  Residence  at  a  particular 
place,  accompanied  with  an  Intention  to 
remain  there  for  a  time  not  limited.  See 
Whart.  Coufl.  Laws,  c.  2;  also,  6  .Amer.  A 
Eng.  Enc.  Law.  tit.  "Domlcll."  p.  854,  and 
authorities  cited.  Tbe  difflealty  ut  deflnl* 
tlon  is  that  tbe  terms  used  require  defini- 
tion. Hence  the  subject  Is  generally  dls- 
cosMd  by  way  of  description,  Ulnstratlon, 
presumption  of  law  and  of  fact,  and  the 
mode  and  means  of  proof.  In  Long  t. 
Ryan,  30  Grat.  718,  It  Is  held:  "There  Isa 
wide  distinction  between  domicile  and  a 
residence.  To  constitute  a  domicile  two 
things  mast  euncnr:  fYrst,  residence;  seo- 
oiKf,  the  Intention  to  remain  there  for  an 
anllmlted  time,  (time  not  limited.)  Resi- 
dence Is  to  have  a  permanent  abode  for 
the  time  being,  as  contradistinguished 
from  a  mere  temporary  locality  of  exist- 
ence. "  The  word  •*  residence  "  In  the  stat- 
ute In  relation  toattachments  Is  to  becon- 
strued  as  meaning  the  act  of  abiding  or 
dwelling  in  a  place  for  some  cuntlnuance 
of  time.  "While,  on  the  one  hand,  the 
casual  or  temporary  sojourn  of  a  person 
In  the  state,  whether  on  business  or  pleas- 
ure, does  not  make  him  a  resident  of  the 
state,  within  the  meaning  of  the  attach- 
ment law,  especially  If  his  personal  domi- 
cile is  elsewhere,  so,  on  tbe  other  hand, 
it  Is  not  essential  that  he  should  come  into 
the  state  with  thelntentlon  to  remain  here 
permanently,  toconstltnte  bim  a  resident.  * 
See  Reno,  Nonrea.  $  42.  This  recent  writer 
deals  with  tbe  term  "nonresident"  in  tbe 
sense  of  "a  eltlsen  of  the  United  States 
who  doaa  not  retide  in  the  state  in  which 


the  question  arlsesfor  declsion.or  In  which 
the  act  complained  of  or  relied  npoo  waa 
performed." 

Therefore,  for  onr  present  purpum,  we 
may  take  the  term  "nonresident,  as  aaed 
In  this  sttttnte,  as  meaning  one  who  n»* 
sides  out  of  the  state,  a  nonresident,  with- 
in tbe  meaning  of  the  statute  of  foreign  a  t- 
tachment  and  of  tbe  statute  permitting 
service  of  process  by  order  of  publication, 
etc.  There  1m  no  attempt  to  show  that 
any  of  the  plaintlfis  are  residents,  except 
the  plaintltr  Adda  Cannon.  She  files  her 
own  etfldavlt,  taken  In  Wasblngtun  coun- 
ty. Pa.,  dated  April  27.1K91,  where  she  had 
been  since  the  summer  of  1S90,  snylng  that 
"she  Is  a  resident  of  the  state  of  west  Vir- 
ginia, and  the  county  uf  Ritchie;  that  she 
Ih  only  temporarily  absent  In  the  state  of 
Pennsylvania,"  and  that  the  snggestion 
on  the  record  that  she  is  a  nonresident  of 
the  state  of  West  Virginia  is  wholly  un- 
true. Tills,  when  met  and  denied  by  coun- 
ter affidavits,  Is  hardly  full  enough  to  be 
entirely  satisfactory.  No  statement  Is 
given  of  the  occasion  of  her  abeeuce,  no 
explanation  of  its  duration  for  8  months, 
nor  time  or  occasion  given  when  she  ex- 
pocta  to  return.  She  has  actaally  ceased 
todwell  within  tbisatate loreight months, 
without  any  definite  Intention  astua  time 
or  occasion  for  retnrnlng.  Nor  does  nhe 
say  directly  that  she  l^as  any  intention  to 
return,— only  that  she  Is  temporarily  ab- 
sent. Nonrestdence,  within  the  meaning  of 
the  attachment  law,  began  as  soon  as  she 
left  the  state,  with  no  then  present  Inten- 
tiutt  of  returning.  Muore  v.  Holt,  10  Grat. 
284;  Qark  v.  Ward,  12  Grat.  440.  On  tbe 
other  side,  we  have  the  affidavits  of  six 
persons,  Including  her  father  and  two  sis- 
ters, who  say.  In  substance,  that  up  to 
the  time  of  Adda  Cannon's  departure.  In 
August.  1880,  she  made  her  home  at  her 
father's,  near  Uarrlsville.  In  Bltchleeonn- 
ty;  that  about  the  latter  part  of  August 
1890,  she  went  to  Pennsylvania  to  reside, 
as  they  anderntood  her;  that  she  still  re- 
sides In  tbat  state;  that  she  said  she  did 
not  intend  to  come  back  unless  It  waa  on 
a  visit.  I  think  the  concluHlon  reached  by 
the  circuit  court  was  right,  that  under 
this  evidence  the  plaintlH  did  not  show 
herself  to  be  a  resident,  within  the  mean- 
ing of  the  statute  on  tbe  subject,  which 
has  been  held  to  be  constitutional,  (see 
Nease  V.  Capepart.  15'W.  Va.  398,  cited  In 
Reno,  Nonrea.  p.  46.  S  43;  and  plalntlSs 
falling  to  give  security  for  costs,  as  re- 
quired, the  snlt  was  properly  flismlssed. 
and,  out  of  abundant  caution,  we  make 
It  a  dismissal  without  prejudice,  and,  thus 
modified,  affirm  It.  Decree  complained  ot 
modlflBd  and  affirmed. 


(87  W.  V«.  «) 
HTRE  at  sL  T.  LAMBSRT. 
(SapTMM  Ooort  of  Appeals  of  West  VIrtfidB. 

Nov.  19,  1882.) 

BlU.  VS  EqUTTT— NSCBSUBT  ALLBOATtONS—FAIT* 

MBMmp— AooooNTiNe  —  Suit  for  SBrrLSHivf 
—DsoRBB— Application  or  Absbts  — Riobt  w 

COPAHTNBB  TO  COMPBKSATIOir  FOR  HEBTICBS. 

L  In  a  bill  in  •qolty  the  pUdntiff  ihoold  din- 
tincthr  allege  the  nets  constltntins  Us  dstai 
to  reuef,  and,  where  thcr  are  stated  to  be  ea 
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tnlormatlpQ,  h*  ihoold  tlkg*  that  h»  baHeTM 

them  to  M  tnie. 

2.  In  a  suit  In  eqalty  for  an'  acconnt, 
brought  by  one  partner  against  the  other  after 
the  termination  of  the  partnership,  both  part- 
ners, defendant  aa  well  as  plaintiff,  are  re- 
garded as  actors,  and  the  accounts  must  be 
stated  by  the  commissioner,  and  the  rights  of 
the  sereral  partners  must  be  finally  passed  on 
by  the  court  as  if  each  partner  were  a  plaintiff 
Qiing  a  bill  against  his  copartner. 

S.  In  a  suit  between  partners  for  a  settle- 
ment It  is  error  to  give  a  final  decree  for  one 
partner  against  another  for  the  payment  of 
money  wh«i  it  appears  that  debts  one  from  the 
firm  remain  nnpaid  or  unprorided  for,  anless 
the  plaiotifl  will  deduct  the  amount  of  such 
debts  from  the  sum  which  he  seeks  to  recover, 
or  unless  some  good  reason  be  shown  for  a  de- 
parture from  the  general  rule. 

4.  The  assets  of  a  firm  are  to  be  applied  In 
the  following  order:  First,  in  payment  of  the 
debts  and  liabilities  of  the  firm  to  persons  who 
are  not  partners;  second,  in  paying  to  each 

Eortner  ratably  what  Is  due  from  the  firm  to 
im  for  advances,  as  dlstlnmiahed  from  cap* 
ital;  thli^,  in  paying  to  each  partner  ratably 
what  is  due  from  the  firm  to  him  in  respect  of 
capital;  fourth,  the  ultimate  residue,  if  any,  is 
dirlsible  among  the  partners  In  the  proportion  in 
which  profits  are  dirisible  under  the  partner- 
ship contract 

5.  Under  ordinary  drcnmstances,  and  In 
the  absence  of  an  agreement  to  that  effect,  one 
partner  cannot  <^arge  his  copartners  with  any 
sum  for  comijensatlon,  whether  In  the  shape  of 
salary,  commission,  or  otherwise,  on  account  of 
bis  own  trouble  In  conducting  the  partnership 
business;  and  In  ttaia  respect  a  managing  or  act- 
ing partner  is  in  no  difterant  poaitton  from  any 
other  partner. 

(Syllabus  by  the  Court) 

Appeal  from  drcalt  court,  Tncker 
county. 

Bill  by  Bebecca  A.  Byre  and  James  H. 
Hyre,  her  liosbaud,  agaloat  Jamei*  H. 
Lambert,  to  settle  ft  partoereblp,  and  di- 
vide tlie  aeaets.  There  was  a  decree  In 
lavor  of  delendaot.  Plalntlfla  appeal. 
Beversed. 

H'.  B.  Maxwell^  ror  appellants.  Dayton 
A  Dayton,  for  appellee. 

Hoi.T,  J.  This  Is  a  suit  In  equity  in  tbe 
drcnlt  court  ul  Tucker  connty,  hroaght 
OD  March  21,  1887.  by  Bebecca  A.  Byre 
and  James  U.  Hyre,  ber  husband,  against 
James  H.  Lambert,  to  settle  a  partner* 
ship  which  had  been  carried  on  by  Rebecca 
A.  fiyre,  the  wife,  and  defendant,  Lam- 
bert, from  June,  1884,  to  15th  Aagnst.  1885, 
when  it  was  dlsaulved  by  Mm.  Hyre  sell- 
ing ber  Interest  to  Jesse  H.  Fansler.  On 
12tb  May,  18S7,  the  cause  was  heard 
on  bill,  answer,  general  repltcattoDs,  ex- 
hibits, and  argument  of  ruunsel,  and  re- 
ferred to  Commlsflioner  Adams  to  take 
proof,  and  settle  tbe  parCoershlp  accoonts 
remaining  noeettled  between  tbe  plaintiff 
Bebecca  A.  Hyre  and  the  defendant,  and 
report  to  court  the  balance,  if  any,  found 
due  from  one  partner  to  the  other,  to- 
getber  with  any  other  matter  deemed  per* 
tinent  by  bIroseU,  or  required  to  be  spe- 
cially stated  by  tbe  parties.  On  14th 
April,  1888,  the  commissioner  returned  bis 
report,  showing  a  balance  due  plaintiff 
Mrs.  Hyre  of  1299.76.  To  this  report  de- 
fendant excepted,  and  the  court,  without 
passing  upon  theexceptlone,  on  I6tb  May, 
1888,  recommitted  the  cause  to  Commis- 


sioner Adams,  with  directions  that  lib 
hear  proof  of- and  HHttle  the  pai'tnership 
accounts  between  plaintiff  and  defendant, 
Including  their  mercantile  partnertihip, 
and  report  the  same  to  court.  On  the  5th 
day  of  August,  1889,  tbe  commissiuuer  re- 
turned bis  second  report,  to  which  plain- 
tiff excepted,  and  also  tendered  and  asked 
leave  to  file  an  amended  bill.  The  cause 
was  Anally  heard  on  12th  March,  1890. 
Tbe  court  refused  to  permit  the  amended 
bill  to  be  filed;  overruled  plaintiff's  ex- 
ceptions to  the  eommlssloner's  report; 
confirmed  the  same  decreeing  that  plalntiH 
Bebecca  A.  Hyre,  as  a  married  woman,  is 
indebted  to  defendant,  Lambert,  in  the 
sum  of  $446.40,  with  Interest  from  25th 
July,  1889.  Ul  I  paid,  and  coats  of  suit, 
"which  said  sum,  together  with  the  costs 
of  this  suit,  he  will  be  entitled  to  recover 
of  and  from  the  satd  Bebecca  A.  Hyre,  a 
married  woman.  In  any  proper  suit  insti- 
tuted furthe  purpose,  and  which  said  sum 
and  nuats  are  a  lien  upon  her  separate 
personal  estate,  and  a  charge  upon  the 
rents,  issues,  and  profits  of  ber  separate 
real  estate.  If  any  such  real  or  personal 
estate  she  has."  From  this  decree  the 
plaintiff  has  obtained  this  appeal. 

The  Urst  error  assigned  Is  that  the  court 
refused  to  permit  plaintiffs  to  file  their 
amended  bill.  This  involves  a  question  of 
equity  pleading.  It  Is  a  bill  for  an  ac- 
count, filed  by  one  partner 'against  the 
other  after  the  termination  of  the  partner- 
ship; therefore  both  partners,  defendant 
as  well  as  plaintiff,  are  regarded  as  actors, 
and  the  accounts  must  be  stated  by  the 
commissioner,  and  the  rights  of  the  several 
parties  must  he  finally  passed  upon  by  the 
court,  as  If  each  partner  was  a  plaintiff 
filing  a  bill  against  hie  copartner;  and  It 
Is  usual  for  the  plaintiff  to  formally  and 
expressly  submit  himself  to  a  decree  for 
any  balance  that  may  be  found  against 
him,  but  such  formality  la  not  necessary, 
and  was  not  used  In  this  case.  The  bill 
cannot  be  amended  so  as  to  make  au  en- 
tirely new  case,  either  as  tu  parties  or 
ground  of  suit.  See  Pickens  v.  Knlsely, 
29  W.  Va.  1,  11  S.  E.  Bep.  932.  Neither 
could  this  be  property  called  an  "amended 
bill."  It  is  a  mere  statement  that  plain- 
tiffs bad  in  thdr  bill  stated  a  fact  as  they 
understood  It,  but  that  defendant  has  by 
a  great  preponderance  of  evidence  efltab- 
llshed  such  fact  to  be  otherwise,  "and  tbe 
plaintiffs  now,  by  this  amendment,  desire 
to  accept  the  veralon  of  said  parttiertjhip 
as  proven  by  the  defendant,  and  consent 
and  agree  that  said  partnership  was 
wholly  settled  except  as  to  said  lumber, 
tlmt»er,  and  saw-log  part  thereof,  as 
proven  by  said  defendant."  II  such  fact 
has  been  clearly  proven  by  defendant,  he 
does  not  need  ptaintltis*  admission  of  It; 
and,  if  plaintiffs  desire  to  admit  lt.lt  can 
be  done  without  an  amended  bill;  and  if 
they  can  amend  and  desire  to  amend 
t-helr  bill  in  that  particular,  they  must  do 
so  by  express  allegation  of  the  fact,  one 
way  or  tbe  other,  or  If,  as  at  present,  bet- 
ter advised  and  Informed,  allege  that  they 
now  believes  It  to  be  true.  The  filing  of 
such  amended  bill  was  therefore  properly 
refused. 

The  facts,  as  we  are  to  take  them  fur 


Digitized  by 


Google 


MB 


SOUTHEASTERN  BEFOBTEK,  Vox.  16. 


tbe  purposes  of  this  appeal,  to  be  gathered 
from  the  pleadings,  proofs,  and  cotnmls- 
sloner'B  rppurt.  tire  as  follows:  Some 
time  In  June,  1^84,  plalatlff  Rebecca  A. 
Hyre,  wife  of  plaintitt  James  H.  Hyre, 
lormed  a  partoerahip  wltti  defendant, 
James  H.  Lambert, for  the  purpose  of  car- 
rying on  a  geaeral  retail  mercantile  basi' 
neaa  near  Bed  Creek,  Tucker  county,  W. 
Va.,  Includlos  tbe  baylnfr.  sawing,  and 
eelUng  of  lamber.  A  stock  of  goods  costing 
aboat  91,600  was  bought  and  paid  for  by 
defendant,  Lambert.  Plaintiff,  the  wife, 
throagb  her  husband,  paid  Lambert  lier 
half  of  the  cost  of  the  goods,  and  tbe  part- 
tiers  were  to  share  equally  tlie  profit  and 
loss.  Defendant,  Lambert,  was  the  acting 
partner.  In  February.  1885,  the  partners 
made  a  settlemeat  of  their  private  or  per- 
sonal accounts  In  the  store.  In  which  It  was 
ascertained  that  pluintlff  owed  the  store 
about  9200,  and  defendant,  La  mbert.  abont 
9KO0.  These  two  accounts  were  adjusted, 
lea  vine  9200cumlaK  to  plaintiff.  On  tbe  lE>tb 
day  ot  August,  1U86,  plaintiff  Rebecca  (Id 
contemplation  of  a  sale  ot  her  Interest  In 
tbe  stock  of  goods  to  one  Jesse  H.  Faosler) 
and  her  partner,  Lambert,  made  and 
signed  tbe  following  paper:  "August  15, 
1^.  James  H.  Lambert  and  Rebecca  A. 
Hyre  have  this  day  settled  In  full  all  of 
our  Individual  accounts  up  to  this  day 
and  date,  leaving  a  balance  due  to  Re- 
becca A.  Hyre  of  fM.HS.  which  Is  tbe 
amoont  of  her  entire  aecoant  over  and 
above  J.  H.  Lambert's  amonnt."  One 
controversy  was  whether  tbe  9200  found 
due  Mrs.  Hyre  In  the  February  settlement 
was  taken  Into  this  AuKuat  settlement; 
Mrs.  Hyre  claiming  in  her  bill  that  It  was 
notlncluded,  bnt  that  both  sums  were  due 
her;  Lambert  claiming  that  the  9300  were 
Incladed,  and  that  only  the  904.88  were 
due,  Tbe  commissioner.  In  hie  second  re- 
port,—the  one  complained  of.^Clves  Mrs. 
Hyre  credit  for  both  sums.  About  16th 
AuKUst,  1885,  Mrs.  Hyre  sold  her  Interest 
In  the  stock  ot  goods  on  band  In  the  store- 
house and  mill  to  Jesse  H.  Fanaler,  and 
Fausler,  with  defendant,  Lambert,  as  his 
anrety,  executed  to  Mrs.  Hyre  bis  two  ob- 
ligations for  9848,  payable  respei-tlvely  on 
tbe  iBt  day  of  March,  1886,  and  let  day  of 
March.  1887,  for  the  balance.  Tbe  notes 
and  accounts  due  the  Arm,  amuantlng  to 
about  92,!K)0,  as  charged  In  the  bill,  were 
turned  over  to  defendant,  Lambert,  to 
settle,  collect,  and  pay  the  firm  debts,  and 
tbe  balance  divide  equally  between  himself 
and  Mrs.  Hyre.  the  plaintiff.  In  his  first 
report.  CommlsslODer  Adams  treated  the 
mercantile  and  milling  partnership  as 
fully  settled  on  tbe  15th  day  of  August, 
1885,  but  that  the  partnership  in  the  saw- 
log  bnalnras  had  not  been  settled.  On 
this  basis  be  made  up  bis  account,  char^ 
ginfc  Lambert  tormopey  received  on  eale  of 

gartnershlp  lumber  with  91.124,  crediting 
Im  with  money  paid  out  on  partnership 
debts  on  aceonnt  of  lumber,  9654.18,  leav- 
Intc  a  balance  In  Lamlmrt's  hands  ot 
9469.87;  and  reported  as  due  Mrs.  Hyre, 
one  half,  viz.,  9^34.!)3,  and  the  amount  due 
on  August  settlement.  964.83;  maklnf;  a 
total  doe  Mrs.  Hyre  of  9299.76.  This, 
plaintiff  claims,  la  the  true  statement  of 
the  account.  This  report  was  excepted 


to  by  iMsndant,  Ztambert,  bMaasa  it 
failed  ta  charge  him  with  all  uolleetlona 
mode  by  him  upon  tbe  nntea  and  accounts 
of  tbe  firm  which  went  Into  his  hands 
after  the  dlsoolutlon,  and  failed  to  credit 
him  with  all  tbe  money  paid  by  blm  apon 
the  firm  debts,  as  shown  by  proof  taken 
and  filed  with  the  commissioner's  report. 
The  report  was  recommitted  to  Commlv- 
sioner  Adams  to  bear  proof  oif  and  aettia 
the  partuersbip  accounts  between '  tb6 
plaintltr  and  defendant,  including  their 
mercantile  partnership.  In  this  there  was 
certainly  no  error,  according  to  the  clalma 
and  pretensions  of  both  plaintiff  and  de- 
fendant In  both  bill  and  answer. 

Plalutlir  claimed  In  her  bill  that  notes 
and  accounts  aitaountliig  to  somethlnie 
near  92,800  went  Into  tbe  hands  ot  defend- 
ant, Lambert,  to  be  collected,  and  pro- 
ceeds applied,  fli^t.  In  payment  of  drm 
debts,  and  residue,  if  any,  to  he  equally 
dirided;  that  Lambert  was  Indebted  to 
her  Id  said  sum  ot  920U  on  account  of  the 
February  settlement,  and  abont  the  sum 
of  9900on  aeoount  ot  her  share  of  the  notes 
and  aeconnts  planed  In  his  bands  In  excess 
of  the  indebtedness  ot  tbe  firm,  subject 
only  to  a  credit  by  one  half  of  the  uncol- 
lectible notes  and  accijtints.  Wbereas  de- 
fendant, Lambert,  claimed  In  his  answer 
that  tbure  came  into  his  hands  for  collec- 
tion, of  notes,  bonds,  and  accounts  belong- 
ing to  tbe  firm  of  Lambert  &  Hyre,  only 
about  91*700.  Of  this  sum  at  least  9500  or 
9600  had  not  been  collected,  and  of  this  last 
sum  9800  or  more  were  Insolvent,  and  not 
collectible.  That  the  firm  debts  amount- 
ed to  92,000  or  more.  That  he  bad  paid  • 
about  91.200  or  91.400  thereof,  and  that 
salts  had  been  brought  and  judgments 
had  been  recovered  against  him  tor  certain 
other  firm  debts,  amounts  not  given;  and 
that  upon  a  final  settlement  plaintiff 
would  be  indebted  to  him  about  9700,  and 
that  he,  as  surety,  was  bound  for  and 
would  have  to  pay  her  the  Fansler  bond 
uf  9348,  due  March  1, 1887,  which  she  stUI 
held ;  and  he  prayed  that  she  mlaht  be  re- 
strained from  collecting  said  note  until  the 
matters  between  them  were  settled. 

ft  Is  Impossible  to  discuss  the  commli^ 
sloner'a  report  No.  3  Intelligently  without' 
setting  It  out.  and.  as  It  la  short,  I  here 
give  it  In  full: 

"Commiflflloher's  Report  No.  2.  To  tbe 
Circuit  Court  ot  Turker  County,  West  Vlr- 
ilinl?:  In  obedience  to  a  decree  of  said 
court,  rendered  on  the  16th  day  of  May. 
1888,  the  aboTe>named  eaose  was  recom- 
mitted to  tbe  undenrigned  eommlssluaer, 
who  was  thereby  directed  to  hear  proof 
of  and  settle  the  partnership  accounts  be- 
tween the  plaintiffs  and  defendant,  Inclnd* 
ing  their  mercantile  partnership,  and  re- 
port the  same  to  tbeconrt.  Tonr  com- 
missioner aforeaald  therefore  reapectfaUy 
reports  to  the  court  that,  having  first 
caused  personal  service  of  the  notice  ot 
the  time  and  place  of  executing  said  rrifn>- 
ence  to  be  made  upon  all  the  parties  to 
said  suit,  he  proceeded  at  his  office  In  tlie 
town  ot  at.  Qeorge,  county  and  state 
aforesaid,  on  Monday.the28d  dayof  Joly. 
1888,  to  execute  tbe  eald  reference,  but.  hav- 
ing been  nnabletofnilyexsentetbenameoo 
that  day,  the  proceedings  ware  adjourned 


Digitized  by 


Google 


vr.  Va.) 


HTRS  V.  LAMBEBT. 


449 


and  fontiDued  trum  time  to  time  until 
thiB  day.  to  wit,  Thnretlar.theSStb  day  of 
Joiy,  IR^.on  which  Idat-naiued  day  I  pro- 
ceeded at  my  said  dfflee  to  faUy  settle  said 
partDersblp  Hceonnta,  and  find  the  same 
to  be  as  follows:  That  the  defeodant, 
James  H.  Lambert,  collected  aod  dls- 
boraed  uf  the  partnetahipf aods as  follows : 
Amount  collected  on  the  Red  Creek 
and  Dry  Fork  lumber  contracts  from 
the  HuliDff  Lumber  Company,  as 
shown  bytne  depo.  of  said  Lambert  91.184-  00 
Amoant  of  store  scooauts  collected  by 

said  Lambert   871  78 

Amoant  of  iotereat  collected  on  said 
store  accoant,  as  per  depo.  of  said 
Lambert   4  00 

Total  partnership  funds  collected  by 
said  Lambert  tl.401  78 

Amount  of  firm's  debts  i>aid  by  said 
Lambert  from partDBTflhip  funds. .. .  f68B  61 

Balanco  of  partnership  funds  In  tbe 
hands  of  said  Lambert   $873  23 

Amount  of  firm's  debts  paid  by  said 
Lambert  out  of  his  own  private 
funds  93,811  74 

Amount  left  standing  of  unpaid  firm's 
debts   91.480  «8 

One  half  of  which  last-named  snm  Is 
cborgeable  to  the  plaintiff  B.  A. 
Hyre  9718  W 

Also  pro  rata  share  for  the  services  of 
the  defendant,  James  H.  Lambert..      00  00 

Total  amonol  due  from  Hyre  to  Lam- 
bert  9709  M 

Upon  which  last-named  sum  there 
should  be  allowed  to  said  Byre  tha 
following  credits,  to-wlt- 

Balance  due  at  the  Feb.,  1«86. 
settlement   9300  00 

Balance  due  at  tbe  Aug.,  1886, 
settlement   64  88 

Price  DD  Mrs.  Byre's  cow,  sold 
to  Elbon  on  carpenter  work . .   80  06 

Amount  of  ooe-half  collectible 
store  accounts  .'.   38  47 

1^etal  amoant  of  said  credlti. .  9888  80 

Balanoe  dnt  from  Hyre  to  Lambert. .  $440  40 

"Note.  Astopro(tf  reffardloKtbe  aald 
balance  of  f 200.00  found  due  Hyre  at  tbe 
February  settlement,  1HR5,  see  deposition 
of  tbe  plaintiff  Mrs.  Hyre,  filed  Nut.  16, 
IfVT,  and  James  H.  Hyre,  depo.,  filed  with 
Comraiaeloner  Adams*  former  report,  page 
26;  alao  a  depu.  of  J.  G.  Flanagaa,  filed 
with  same  report,  pages  45  and  48.  On 
tbe  part  of  said  Lambert,  see  bla  own 
deposition,  filed  with  aald  rniort,  page 
78;  alao  deposition  of  James  H.  Lambert, 
filed  with  aald  report,  paeea  66  and  69; 
and  tbe  deposition  of  H.  Lee  Neater,  filed 
April  4tb.  1S8N.    Adams,  Commissloaer. 

"AH  of  which.  fB  respectfully  submitted 
to  the  court  this  25th  day  of  July.  1889. 
J.so.  J.  AuAUS.  Gommisaioner.'* 

Plaintiffs*  exceptions  to  said  report  No. 
Sot  Ckimmlssloner  Adauis: 

"Exceptions  to  commiaaloner'a  report: 
Tbe  plalntltfe,  by  counsel,  except  to  tbe 
within  report:  (1)  Because  contrary  to 
evidence  before  eommlsalooer,  and  re- 
turned by  him,  and  filed  with  bis  orl^nal 
report.  (2)  Becauae  tbe  court  abould  not 
▼.16&Kna9— 29 


bare  required,  and  tbe  commissioner 
should  not  have  settled,  the  store  partner- 
ship accounts;  It  heiuKclearly  proven  by  a 
icreat  preponderance  of  evidence  that  tbe 
same  were  settled  by  the  parties  at  tbe 
AuKust.  1885,  settlement.  (See  deposition 
of  Jas.  H.  Lambert,  pp.  6,  7,  56.  73,  80;  see 
deposition  of  Jas  H.  Lambert,  pp.  85,  87; 
aee  deposition  of  J.  H,  Hyre,  p.  26;  see 
deposition  of  J.  0.  Flanajfan.  p.  4;  see  dep- 
osition of  H.  Lee  Neater,  on  Sept.  dep.  p. 
4.  filed  AprU  4th.  1888.)  And  as  against 
tbis  evidence  of  three  parties,  plaintiffs 
only  have  tbe  evidence  of  Jas.Q.  Byre  and 
J.  G.  FlanaK^n.  (3)  Becauae.  if  defend- 
ant's position  Is  to  prevail,  he  In  only 
charged  with  9271.00,  96.00,  and  923.47,— 
9300.47,— and  of  a  total  of  atom  accoonte 
of  92,^.  (See  Hyre'a  deposition,  p.  27; 
deposition  of  J.  H.  Flanagan,  p.  45. )  The 
evidence  of  these  wltnesaea  ia  not  contra- 
dicted by  tbe  defendant,  and  therefore 
plaintiffs  insist  that  the  eommlasloner 
erred  lu  not  ailowlna  plaintiff  credit  with 
tills  amount.  (4)  From  all  the  evidence 
In  the  caae  It  seems  clear  that  the  first  re- 
port of  Commiesioner  Adams  la  as  near 
right  an  It  can  be  gotten,  and  this  report 
ahoald  be  rejected,  as  plaintiffs  insist.  W. 
B.  Maxwell,  Pllfs.*  Atfy." 

The  amt  thing  that  strikes  us  In  this 
aummlng  up  of  tbe  commissioner  Is,  It 
doea  not  contain  the  amount  of  tbe  notes, 
bonds,  and  accounts  of  the  firm  of  Lam- 
bert &  Hyre,  which,  on  dissolution  of  the 
firm  on  Idtb  August,  1886.  were  turned 
over  to  defendant,  Lambert,  to  settle,  col- 
lect, pay  firm  debts,  and  diatrlbnte  residue, 
if  any.  PiRlntllfaclalm  that  they  amount- 
ed to  aboot  92.800,  (proved  92,250.)  Sec^ 
ond.  It  does  contain  total  partnership 
funds  collected  by  said  Lambert,  amount- 
ing to  91.401.78.  Third.  It  doea  not  give 
tbe  arauunt  uncollected;  and,  Giurtb,  of 
these  it  does  not  give  the  solvent  and  In- 
Bolvent  or  uncollectible  claims.  Lambert. 
In  bis  evldenee.  aays  theae  would  not  lie 
worth  more  than  9200.  It  further  states 
that  Lambert  had.  out  of  moneys  collect- 
ed, paid  on  the  firm  debts,  9529.51, and  out 
of  hie  private  funds,  92,311.74,  leaving  in 
the  hands  of  Lambert  of  pnrtnershlpfuuds 
collected  tbeaum  of  9872.22,  and  leavfn? 
ootstiindlng  unpaid  firm  debts,  91,489.62. 
Tbe  doctrine  Is  well  settled  that  in  such 
a  suit  between  partners  tor  a  settlement 
no  final  decree  can  be  made  while  debts 
dae  from  the  firm  remain  unadjusted,  un- 
less the  plaintiff  win  deduct  the  amount 
of  such  dehtsfrom  tbe  sum  which  they  seek 
to  recover,  (Tyng  v.  Thayer.  8  Allen,  391: 
Brlnleyr.  Knpfer,6  Pick.  179;)  and  it  Is 
error  for  the  court  to  decree  personally 
for  tbe  money  so  collected,  or  any  part> 
thereof.  In  favor  of  one  partner  against 
the  other,  nntll  payment  of  tbe  partner- 
ship  debts  are  first  provided  for,  nnlesa 
good  reason  is  shown  for  a  different  course. 
See  Carper  v.  Ha  wklns.  8  W.  Va.  292.  The 
reason  of  tbe  rule  is  obvion8,-^the  partner 
decreed  against  Is  still  liable  to  the  unpaid 
pnrtnerahlp  creditors.  The  Item  of  91 ,4M.- 
52.  "amount  left  standing  of  unpaid  firm 
debts, "Is  evldflntly  obtained  by  subtract- 
ing 9872.82, balanceof  partnerablp funds  In 
bands  of  Lambert,  from  92,811.74.  amount 
of  firm  debts  paid  by  aald  Lambert  oat  ol 
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his  private  fandB.  This  would  mean  that 
the  flrm  debts  amoanted  In  all  to  f  2,811.- 
25;  that  they  had  all  been  paid  by  Lam- 
bert.—fn29.61  and  $.S72.22  with  partnership 
funds,  and  $1,439.52,  tbe  balanue,  out  of 
Lambert's  own  private  faods,  But  Lam* 
bert,  In  bis  answer,  aaya  tbat  there  are 
some  unpaid  deb  ts«  and  states  In  his  deposi- 
tion tbat  tbereare  soine unpaid  flrm  debts, 
bat  isivn  no  names  or  amnantg.  except 
the  '*sam  o(  aboat  $100  oo  varloas  Judg- 
ments." If  we  would  take  report  No.  2 
as  It  wonld  seem  to  sbqw  on  Its  face,  then 
the  "amtrunt  left  standing  of  unpaid  firm 
debts"  would  seem  to  be  $1,489.52.  It  we 
are  to  take  it  to  mean  that  tbe  partner 
.lames  H.  Lambert,  by  payment  of  firm 
debts  out  of  bis  private  fonds  to  tbat 
amount,  Is  on  the  footing  of  en  ordinary 
creditor  of  the  flrm.  then  It  is  error, for  the 
general  rule  is  that  the  assets  of  a  flrm  are 
to  be  applied  in  tbe  following  manner: 
(1)  In  payment  of  tbe  debts  of  the  firm  to 
persons  who  are  uot  partners;  (2)  In  pay- 
ment to  each  partner  ratably  what  Is  doe 
from  tbe  flrm  to  blm  fur  advances,  ai  dis- 
tinguished from  capital  pat  in;  (8)  In  pay- 
ing each  partner  ratably  what  Is  duo  from 
the  firm  to  blm  In  respect  of  capital ;  (4) 
tbe  ultimate  residue,  If  any.  Is  dlTlsible 
among  the  partners  in  the  proportion  In 
which  profits  are  divisible  under  the  part- 
nership contract.  Hee  Pol.  Partn*.  §68;  1 
LIndl.  Partn.  R06:  2  Bates.  Partn.  §  811. 

In  this  eettlement  the  commlmloner 
charges  the  flrm  with  $]Otf  In  faTor  of 
Lambert  for  services  In  collecting  assets, 
etc.  The  rule  of  law  is  that  each  partner 
Is  bound  to  attend  diligently  to  tbe  busi- 
ness of  the  partnership,  and  Is  not  en  titled 
to  any  remuneration  for  acting  In  such 
bualneHs  under  ordinary  circumstances; 
and.  In  the  absence  of  an  agreement  to 
that  effect,  one  partner  conoot  charge  bis 
copartnera  with  any  enm  for  compensa- 
tion, whether  in  the  shape  of  salary,  com- 
mission, or  otherwise,  on  account  of  his 
own  trouble  in  conducting  the  partner- 
sblp  business;  and  in  this  respect  a  man- 
aging partner  la  in  no  different  position 
from  any  other  partner.  2  Llndl.  Partn. 
topp.774.  Thlscreatea  hardship,  especial- 
ly in  winding  np  a  partnership,  and  is 
generally  provided  for  by  contract.  The 
evidence  in  this  case  tends  to  show  that 
Lambert  was  to  have  tor  such  servire 
what  It  should,  when  done,  be  reasonably 
worth.  But,  according  to  this  report, 
out  of  say  $2,260  ut  flrm  store  notes  and 
aceoonts,  Lambert  has  collected  only 
$271.73,  and  tbe  rest  is  now  noncolleetlble, 
either  insolvent  or  barred  by  the  statute 
of  Ifmltations,  and  yet  he  would  be  al- 
lowed tu  charge  the  flrm  more  than  one 
third  ol  the  amount  collected. 

Plaiuiiffs*  second  and  main  exception  to 
report  No.  2  Is:  "The  court  should  not 
have  required,  and  the  commissioner 
should  hot  hare  settled,  tbe  store  part- 
nership aocoonte;  It  being  clearly  proven 
.^y  a  great  preponderance  of  evldent^e 
that  the  same  was  settled  by  the  parties 
at  tbe  settlement  made  Augnst  15,  l^iSS." 
I  do  not  regard  this  view  as  correct,  nor 
this  exception  as  well  taken,  for  two  rea- 
sons: (1)  Such  a  construction  would 
mean  that  Lambert  was  to  pay  all  the 


flrm  store  debts,  and  yet  give  Mrs.  Hyre 
halt  the  flrm  store  assets,  or  that  be  was 
to  take  all  tbe  Ann  store  notes  and  ae- 
coonts  and  pay  all  the  store  debts. 
These  coQstructlons  are  not  only  contra- 
dicted by  tbe  express  allegations  of  piaiu- 
tltts*  bill,  but  also  by  the  evidence  on  the 
subject,  taken  together.  (2)  The  written 
Instrument  of  settlement  itself  says.  "We 
have  tfalsdayaettled  In  full  all  of  our  indl- 
vldaal  accounts  up  to  this  day  and  date," 
and  the  evidence  tends  to  show  the  items 
of  such  settlement.  Defendant.  Lambert, 
says  in  bis  answer  that  he  owes  and  Is  tbe 
one  to  pay  Mrs.  Hyre  tbe  Fansler  note  of 
$348,  due  1st. March,  1887,  which  she  still 
holds.  If  any  balance  afauuld  be  found 
against  Mrs.  Hyre,  I  now  see  no  reason 
why  tble  note  should  not  be  taken  Into 
the  account,  but  do  not  wish,  to  be  andei^ 
stood  as  giving  anything  more  than  an 
Intliiiatlim  on  tho'subject.  For  tbe  rea- 
sons given  the  cause  will  have  to  go  back 
to  the  commlsslouer  to  again  settle  tbe 
partnership  accounta,  to  ascertain  and  re- 
port the  assets  of  tbe  firm:  (1)  Theamount 
of  bonds,  notes,  and  accounts  that  went 
into  the  lands  of  defendant.  Lambert,  to 
settle  and  collpct;  (2)  what  amount  he 
collected,  or  should  have  collected;  (S) 
what  amount  he  has  properly  paid  out; 
(4}  what  amount  remains  uncollected,  and 
with  which  he  should  not  be  charged;  (5) 
what  amount  Is  Insolvent,  what  barred 
by  the  statote  of  limitations. or  otherwles 
noncolleetlble;  (6)  what  debts  or  llabtli- 
tles,  if  any,  nnpald,  remain  of  the  flrm  to 
persons  who  are  not  partners;  (7)  what 
advances,  (as  distinguished  from  capital 
put  in,)  If  any,  have  been  made  by  any 
partner  to  or  for  the  flrm, — togethw 
wltb  such  other  matters  specially  stated 
as  be  may  deem  pertinent,  or  any  par- 
ty in  interest  may  reqnire.  I  have  put 
It  in  this  form  for  tbe  sake  of  brevity,  bat 
this  is  not  to  trammel  the  circuit  court  In 
the  slightest  degree  in  giving  to  the  com- 
missioner its  own  directlona  In  its  own 
form.  Decree  complained  ol  rsrersed,  and 
cause  remanded. 


{S7  w.  v«.  n5) 
BARTLBTT  v.  BABTLETT. 
(Supreme  Court  of  Appeals  of  West  Tlrglola. 

I>ee.  8, 18d2.) 
Vbhdob  attd  Furohabbb— Salb  ow  Laxd  —  DetI' 

CIBXOT  IN  QUANTITT       ABATSMSirr  Ot  FBIOS— 

HOBIZONTAL  MbaSUKBHBNT. 

1.  When  there  Is  a  coatrmet  for  the  sale  hr 
the  acre  of  a  tract  of  land  represented  to  eui- 
tala  a  specified  namber  of  acres,  and  there  ii 
ascertained  to  be  a  deflclenc;  in  guaDtitr,  a 
court  of  erjnltr  will,  even  after  a  coDveraoce 
haa  been  executed,  abate  from  the  unpaid  pur- 
chase money  the  value  of  tiie  deflelen<7  at  the 
Btipuiated  price. 

2.  In  asoertalnlns  the  gnonti^,  each  partr 
has  the  right  to  have  the  sorver  made  by  nort- 
KOQtal  measarement,  unless  such  paftr  is  as- 
topped  from  asserting  such  rijht,  or  liaa  waived 
the  same,  or  unless  sorfaoe  measnx*  lias  baaa 
specially  contracted  tor. 

(Srllabns  hr  Uie  OoortO 

Appeal  from  drcdlt  court,  HamlMB 
county ;  J.  M.  Haoans,  Judge. 

Suit  by  Jededtab  W.  Bartlett.  admlnls> 
trator.  against  Job  G.  Bartlett.  to  sa< 
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furce  ■  vendoKB  Uen  asalnst  certain 
landfl.  A  decree  dlHrnlsalng  the  bill  on  de- 
mnrrer  was  reveraed  on  appeal*  (S4  W. 
Ta.  S»,  11  8.  £.  Rep.  732.)  and  on  a  lurtber 
hearluK  a  decree  was  entered  in  favor  of 
plalntlB.  Defendant  appeals.  Beveraed. 

John  J.  Darb,  for  appellant  T.  W, 
Harrison,  for  appellee. 

Holt,  J.  Tbla  la  a  aalt  la  equity, 
brought  in  the  circuit  court  ol  Hairison 
county  In  April,  im,  by  J.  W.  Bartlett. 
administrator,  the  appellee,  against  Job 
G.  Bartlett,  defendant  and  appellant,  to 
enforce  Judgment  of  vendor's  lien  for  bal- 
ance of  purchase  money  due  on  a  tract  of 
land  sold  and  conveyed  by  plaintiff,  ad- 
ministrator of  John  Ryan,  deceaned,  to 
the  defendant,  J.  U.  Bartlett.  On  May  20. 
]>>89,  defendant  filed  a  demurrer  to  plain- 
tiff's bill,  which,  on  argument,  the  circuit 
coart  was  of  opinion  was  well  taken,  and 
sustained  the  same,  and,  plaintiff  not  de- 
slrlos  to  amend,  the  bill  was  dismissed  at 
plaintiff's  costs.  An  appeal  was  taken  to 
this  court  by  plaintiff,  the  decree  of  dls- 
mJasloo  was  reversed,  and  the  cause  sent 
back  for  further  proceedings.  See  34  W. 
Va.  33, 11  S.  E.  Kep.  732.  On  September  12, 
11:190,  defendant  filed  his  anawfr,  to  which 
piatatin  replied  generally.  The  deposl- 
tluns  ol  vailons  witnesses  were  taken  by 
defendant  on  September  8, 1890,  before  his 
answer  was  filed,  to  the  r«ading  of  which 
plaintiff  indorsed  exception:  "They  were 
taken  before  answer  was  filed,  or  any  is- 
sue was  made  up  in  the  cause."  On  De< 
eember  SO.  1890,  varlooa  other  depoaittona 
were  taken  by  defendant,  to  which  uu  ex- 
ception was  taken.  The  plaintiff  alleges 
Id  biB  bill  that  on  April  16, 1884.  he  sold  and 
conveyed  to  defendant,  John  G.  Bartlett, 
a  tract  of  land  described  In  the  deed  filed 
tberewUta.  Of  the  notes  mentioned  in  the 
deed  given  for  balance  of  purchase  money 
all  were  pal^  but  the  last.  That  by  sun- 
dry payments  made  on  that  It  was  ao  far 
paid  that  on  April  3,  1888.  there  remained 
doe  bat  tbe  sum  of  f  2B7.37.  The  note  and 
deed  are  filed  as  exhibits.  That  defend- 
ant refosee  to  pay,  was  at  the  time  of  sale 
pot  in  possession,  and  has  since  retained 
the  samn,  enjoying  tbe  rents  and  profits. 
He  prays  for  the  enforcement  of  the  ven- 
dor's Hen  reserved  on  the  face  uf  the  deed 
by  decree  for  sale  of  the  laud,  and  for  gen- 
eral rell^.  The  note  filed  was  for  92.411.- 
11.  dated  April  16, 18S4.  dne  three  years 
after  date,  with  Interest  payable  to  Jed. 
W.  Bartlett; adralnlstratur  of  John  Ryan, 
deceased,  wltb  various  credits  Indorsed. 
Tbe  deed  filed  as  an  exhibit  was  made 
AprU  16,  1884,  by  Jed.  W,  Bartlett,  ad- 
ministrator of  John  Byan.  deceased, 
to  Job  O.  Bartlett.  Tbe  consideration 
recited  Is  (8,233.31.  One  thousand  dol- 
lam  Is  recited  paid  In  hand,  and  for  tbe 
balance  three  notes  given,  and  for  their 
payment  a  lien  Is  expressly  reserved  on 
the  taceof  tbe  deed.  The  land  is  conveyed 
wltb  covenant  of  general  warranty,  de- 
Kribins  the  same  by  metes  and  bounds, 
after  dednetlng  and  reserving  from  tbe 
boundary  one  acre,  before  couveyed  for  a 
■cboolhouse.  The  tract  contains  276% 
acres,  surface  measure.  It  further  recites 
that  after  tlie  sale  had  been  advortlsed  la 


the  newspaper  for  four  consecutive  weeks 
tbe  land  was  sold  by  Jed.  W.  Bartlett, 
administrator  of  John  Ryan,  deceased; 
that  Job  G.  Bartlett,  being  the  highest 
bidder  at  the  front  of  tbe  courthouse  on 
AprU  7,  1884,  became  the  purchaser,  bis 
bid  being  f 29.76  per  acre. 

The  defendant,  by  his  answer,  says  that 
plalntlir,  by  advertisement  published  In 
the  newspaper,  gave  notice  that  un  April 
7,  18S4,  he  would,  In  front  of  the  court- 
buuse  door  of  Harrison  county,  sell  said 
land  at  auctibn,  and  he  files  a  copy  of  the 
notice;  that  at  the  sale  be  became  the 
purchaser,  at  tbe  price  of  $29  per  acre,  and 
paid  down,  aud  gave  bonds  for  the  resi- 
due, on  It,  on  tbe  basis  of  Its  containing 
277  acreH,  at  that  price  per  acre;  that 
plaintiff,  between  the  date  of  the  sale  and 
April  16,  ISSi,  procured  a  surveyor,  and 
caused  tbe  same  to  be  surveyed  by  anriacs 
measure;  tbnt  defendant,  when  he  heard 
of  It,  protested,  and  Informed  plaintiff 
that  he  would  not  pay  for  the  land  by 
such  survey,— that  It  must  be  surveyed; 
and  tbe  quantity  ascertained  by  horizon- 
tal measurement,  as  required  by  law; 
thiit  plaintiff  gave  no  heed  to  defendant's 
protest,  but  proceeded  to  complete  his 
surface  measure  survey ;  that  the  deed 
was  lodged  In  tbeelark*sofflce  and  record- 
ed; that,  after  he  bad  taken  it  out,  and 
saw  that  the  quantity  was  ascertained  by 
suriace  measurement,  be  at  once  itiformed 
plaintiff  that  he  would  not  submit  to  a 
conveyance  »nd  survey  by  surface  meas- 
urement, and  again  demanded  that  tbe 
quantity  of  land  should  be  ascertained  by 
taurfsoQtal  measurement,  which  plaintiff 
reused;  that  theroupon  he  bad  a  careful 
and  accurate  survey  made  by  tbe  county 
surveyor  by  horlsontal  measurement,  and 
found  the  tract  to  contain  only  269% 
acres,  excluding  the  schoolhouse  lot,  of? 
acre,  and  tbe  church  lot,  containing  three 
twentieths  of  an  acre,  of  which  plalntifi 
had  notice;  that  he  Is  entitled  to  an 
abatement  at  the  rate  of  929.^  per  acre 
from  tbe  last  installment  of  purchase 
_money;  that  he  promptly  paid  all  tbe 
purchase  money  due  after  such  abate- 
ment, and  demanded  bis  note,  which  plaln- 
tltr  refused  to  surrender;  and  that  there 
was  only  dne  at  the  time  of  the  institution 
of  this  suit  thesum  of  9&*63,  If  anything,  of 
purchase  money;  and  that  since  the  salt 
be  has  paid  $5  and  more,  (tlie  evidence 
shows  910.)  Defendant  further  says  that 
plaintiff,  In  his  bill,  does  not  show  by 
what  authority  he  sold  tbe  land,  nor  how 
be  became  Invested  with  the  title,  or  was 
able  to  sell  or  convey. any  to  tbe  pur- 
chaser; that  John  Ryan  died  leaving  a 
number  ol  belrs  s.Drvlving  him,  upon 
whom  the  title  was  apparently  cast  by 
descent;  that  ptalntiFf.as  far  as  sbown  by 
his  bill,  had  no  title  or  power  to  sell  and 
couvey  the  land  to  defendant;  and  defend- 
ant culls  tor  full  proof  of  his  authority 
and  title  and  power  to  sell,  and  prays 
that  be  beallowed  an  abatement  upon  tbe 
price  of  said  land  for  tbe  deficiency  afore* 
said.  This  answer  was  filed  September 
12,  1890. 

On  the  23d  of  January,  1891,  the  cause 
came  on  again  to  be  heard  on  bill  and  ex* 
hiblts  filed  therewith,  answer  ol  defand~ 
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ants  and  uxblblts  filed  wltb  It.Kenoral  rep- 
lication to  said  aDBWer*  depoaltlune  and 
exceptions  of  plaintiff  thereto,  aad  waa 
anraed  by  eonuMl;  and  tbecoort.  wltboat 
paealng  apon  tbe  exceptions,  decreed  that 
the  plaintiff  racuver  of  tbe  defeadant  $308. 
with  Interest  from  Janaary  1».  I8U1,  till 
paid,  and  eosts,  and.  In  default  of  pay- 
ment after  60  days,  appointed  a  commia- 
sloner,  wltb  directions  to  sell,  etc.,  from 
which  decree  defendant  baa  appealed. 

The  defendant  denied  plaintiff's  anthor- 
Ity  to  sell  or  convey  the  land  In  contro- 
Teray,  and  called  upon  blm  to  produce 
proof  thereof,  and  prayed  for  an  abate- 
ment from  tbe  price,  etc.  There  being  hut 
a  general  reply,  I  do  not  propose  to  con- 
sider tbe  effect  of  such  denial,  and  such 
cell  tor  proof  of  authority,-  by  reason  of 
Code,  (Ed.  1891,)  S  85,  o.  125,  p.  805.  No 
probate  or  letters  of  administration  or 
certificate  for  obtaining  them  are  exhibit- 
ed by  plaintiff  with  his  bill,  and  when 
called  on  be  ought  to  have  produced  one 
or  tbe  other,  according  to  tbe  fact:  and 
defeuJaut,  under  hU  answer,  could  have 
insisted  on  a  proper,  special  replication. 
This  may  be  a  matter  uf  no  great  impor- 
tance. I  mention  it  eblefly  on  account  of 
tbe  form  of  tbe  conveyance.  This  deed 
contains  nn  recital  of  the  grantor's  power 
or  authority  to  convey,  simply  styles 
himself  "administrator  of  Juhu  Ryan, 
decensed."  and,  as  time  goes  on,  tbe  usual 
and  proper  recitals  of  tbe  source  of  bis 
power  and  authority  to  convey  may  be- 
come matter  of  importance  as  well  as 
convenience,  (and,  I  take  it,  Is  a  matter 
which  can  now  be  very  easily  set  right;) 
especially  important  that  tbe  deed  should 
contain  such  recital,  as  the  bill  contains 
no  such  averment. 

As  to  the  exceptions  of  tbe  plaintiff  to 
depositions  talien  by  tbe  defendant,  they 
were  nut  passed  tipon  by  the  eonrt,  and 
therefore  are  to  be  regarded  as  read,  and, 
not  l>etng  incompetent,  are  to  be  read  on 
appeal,  as  waived  by  tbe  exceptor  pre- 
vailing below.  As  a  question  of  tbe  prac- 
tice, it  may  not  be  improper  to  state  that, 
apart  from  any  statute,  tbe  general  rule 
Is  that  tbe  issue  must  be  rasde  up  before 
tbe  proof  la  taken,  (1)  because  (In  cban- 
eery)  no  prool  can  be  admitted  of  any 
matter  wlileh  Is  not  noticed  in  tbe  plead- 
ings. (1  Danlell,  Ch.  Pr.  [&th  Amer.  Ed.} 
top  p.  853,  bottom  p.815;)  (2)  "because  in 
every  fair  trial  of  a  controversy  in  acourt 
of  equity  notice  of  tbe  opposing  claims 
of  tbe  parties  mnst  be  given  by  each  to 
tbe  other  before  the  proirfs  can  be  taken, 
or  tbe  trial  bej^n."  There  are  exceptions, 
of  course,  to  tbo  statement  that  tbe  Issue 
most  first  be  made  np.  For  example,  tbe 
plaintiff  cannot  tske  tiis  bill  for  confessed 
against  a  nonresident  not  appearing  and 
brought  in  by  order  of  publlcatlnn,  but 
must  In  some  way  prove  bis  case,  and  so 
in  most  cases;  bat  tbls  is  no  exception 
to  tbe  last  statement,  tor  be  has  filed  bis 
bill,  and  tbsrsby  given  ail  thenotlas  becan 
of  tbe  facta  relied  on  to  prove  bis  claim. 
The  Revised  Coda  of  1819  recognised  and 
regulated  the  old  practice  of  taking  dep- 
ositions by  commission  within  tbe  state 
as  well  as  without,  within  a  prescribed 
probatory  term.— first,  six  months:  other 


statutes   following  rndneed  It  to  four 
months;  then,  by  act  of  1822-23,  (page 87.) 
provided  that  any  deposition,  although 
taken  after  tbe  four  months  bad  elapsed, 
might  be  read  as  evidence  at  the  bearing. 
See  Poling  v.  Johnson,  2  Rub.  (Va.)  SG-'^: 
Dslby  V.  Price, 2  Wash.  ( Va. )  191.  " Shortly 
afterwards  [Acts   1825-26,  p.  217;  Acts 
1827-28.  p.  21J  the  law  was  re-enacted  so 
ns  to  declare  that  from  the  fillngof  the  bill 
until  tbe  final  hearing  of  any  eass  either 
party  might,  without  any  order  of  court, 
obtain  a  general  commission,  and  take 
depositions  to  be  read  therein."  8  Bart. 
Oh.  Pr.  S  218,  and  notes.    Finally,  onr 
statute  law  reached  Its  present  state,  in 
which  no  commission  is  any  longer  nec- 
essary, either  as  to  taking  depositions 
without  or  within  tbe  state;  nor  is  any 
probatory  term  uow  fixed  by  statute,  but 
It  Is  left  to  the  sound  discretion  of  the 
court.  Code,  (Ed.  1891.)  c.  180,  S 84. |t. 828. 
Prior  to  the  adoption  of  tbe  actof  1837-2!l, 
and  upon  the  construction  of  tbv  act  of 
March  7, 1826,  It  was  held  in  Moors  v.  Hil- 
ton, 12  Leigh,!,  that,  after  an  interlocuto- 
ry decree  upon  a   bearing  deciding  tbe 
question  of  fact  in  issue  between  the  par- 
tus, nether  party  bad  the  absolute  right 
to  Introdaee  new  evidence  tonching  the 
qnestlon  so  decided,  but  the  Introduction 
of  such  evidence  depended  on  the  sound 
discretion  of  the  court.   See  2  Bart.  Cb. 
Pr.  p.  788,  S  218.     Our  statute  on  this 
branch  of  the  subjectls  found  In  section  35. 
e.  180,  Code,  and  reads  as  follows:  "Rea- 
sonable notice  shall  be  given  to  the  ad- 
verse party  of  the  time  and  place  of  taking 
every  deposition ;  and  in  a  sulC  Inequity 
a  deposition  may  be  readif  retunied  before 
the  hearing  of  tbe  etiuee,  although  after 
an  interlocutory  decree,  if  it  be  as  to  a 
matter  not  thereby  Hdjudged.  and  bn  re- 
turned before  a  final  decree."  I  hardly 
think  this  relates  to  and  Justifies  defend- 
ant In  taking  depositions  before  the  flllns 
of  his  answer.  It  might  do  so,  however. 
In  taking  depositions  before  a  coromta- 
sioner  In  chancery  executing  an  order  of 
reference,  hut  it  would  even  then  be  excep- 
tional, and  the  reading  subject  to  the  dia- 
cretlon  of  the  court.   But,  whether  read 
or  not,  the  pleadings,  exhibits,  and  depo- 
sitions sofflolently  prove  the  facts  set 
forth  In  detendanfs  answer  that  it  was  a 
sale  by  tbe  acre;  that  It  was  surveyed  b^r 
horlsontal  measurement,  and   found  to 
contain  269  acres,  (see  deposition  of  Hol- 
den;)  and,  unless  tbe  contract  of  saleex- 
pressly  provide  otherwise,  "every  survey, 
whether  original  or  not.  shall  be  made  bj 
hotliootal   measurement. "    Code,  (Ed. 
1891.)  c.68.  (2.  P  S'^-   In  fact  tbe  quanti- 
ty cannot  be  accurately  determined  In  any 
other  way;  and,  where  lands  are  sold  at 
a  high  price  per  acre,  such  mode  of  careful 
and  accurate  measurement  becomes  a 
matter  of  Importance.   It  Is  shown  by  the 
evidence  that  the  snrvey  of  the  county 
aarveyor  was  tbaecarefnlly  made  by  bor^ 
Isontal  measnrement,  which  makes  a  dif- 
ference of  about  seven  acres  in  tbe  quan- 
tity. The  prnof  Is  conelnslve.  dor  is  there 
any  conflicting  testimony  on  the  point, 
that  tbe  land  was  pot  up  and  offered  for 
sale  by  the  acre  as  containing  277  aerea. 
was  sold  at  929.76  per  acre,  and  waa  cobf 
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veyed  bb  a  eale  bj  tbe  acre,  at  eontaln- 
Ids  277  or  27f%  uereB,  (lattar  being  recited 
in  tbedevd.)  It  Is  well  settled  that  If  s 
deficiency  Id  quantity  Is  tuoud  to  exist 
nbere  the  contract  Is  a«ale  by  tbe  acre, 
the  purchaser  will  be  entitled  to  an  abate- 
ment for  the  valne  of  the  deficiency,  and 
that  a  court  of  equity  will,  even  after  a 
conveyance  in  executed,  abate  the  detlclea- 
cy  from  the  unpaid  purchase  money.** 
Thompson's  Adm'r  r.  Oatlett.  (1R84,)  24 
W.  Va.  524:  KoKery.Kane,  (1888,)5LelKh, 
606.  Neither  Is  the  defendant  estopped 
from  clalnifng  such  abatement  by  bis  ac- 
ceptance of  the  deed,  for  as  soon  ashesaw 
and  read  the  deed  he  notified  the  plaintiff 
that  he  would  not  accept  the  aurface 
measurement  aa  the  proper  mode  of  ascep* 
talnlnff  the  qnanttty,  and  Iilmself  proceed- 
ed to  have  IC  ascertained  by  carefal  bori- 
sontal  measurement,  made  by  the  county 
snrveyor.  From  the  evidence  I  Inler  that 
the  survey  made  bySurveyor  Wilkinson  is 
as  nearly  correct  as  Is  likely  to  be  ob- 
tained. Still,  aa  It  was  ex  parte,  the 
plalotlft  ahODid  not  be  bound  by  It;  but. 
If  a  lesnrvey  Is  desired  by  him,  the  court 
should  take  care  that  the  defendant  Is  not 
eharfced  with  costs  of  surveying  again, 
which  the  event  may  show  to  have  been 
unnecessary.  The  decree  of  Janaary  23, 
18S1,  is  reversed,  and  the  cause  remanded, 
wltb  directions  to  the  circuit  court  to 
ascertain  and  allow  defendant  the  proper 
abatement  from  the  parebaaeiiiuiicar. 
Revaraed  and  remanded. 


07  W.  Va.  m) 

OABRBIX  V.  MITCHEUi  et  al. 

CBnpzeme  Gonrt  of  Appeals  of  West  Tlrslida. 

Nov.  26,  1892.) 

BiKmoKT— Tm,B  to  Maintaik— Eqoitabi.b  D>- 
ramas—  Nonos  —  Bu^  dkdbb  Tkdbt  Dbsd— 

RlOHTS  OV  PUKOHASBR. 

L  In  AD  action  ef  ejectment  where  the 
plain tUr  and  defendant  derive  th«r  title  from 
the  same  grantor,  It  is  aDnecessary  that  the 
plaintiff,  in  making  a  prima  fade  case,  should 
trace  his  title  farther  rack  than  to  aaid  grantor. 

2.  In  order  that  a  defendant  should  be  en- 
titled to  Interpose  an  equitable  defense,  such  aa 
Taa  attempted  in  this  case,  notice  must  be 
given  of  such  intention  la  writing,  as  required 
or  section  22  of  chapter  90  of  the  Code. 

S.  If  a  partr  holding  a  deed  of  trost  npon 
a  tract  of  land,  to  indemnify  him  aa  surety, 
pays  the  taxes  on  said  tract  of  land,  which  is 
assessed  to  the  grantor  in  ^aid  trust  in  the  dis- 
trict where  it  is  located,  and  said  grantor  con- 
veya  said  land  to  another  party.who  has  the 
land  placed  opon  the  land  hook  in  a  different 
district  from  the  one  in  which  it  Is  located,  and 
•offers  the  same  to  he  retnmed  delinquent  and 
sold  for  taxes,  and  the  party  entitled  to  the  ben- 
efit of  said  trust  purchases  said  land  at  a  trust 
sale  under  said  trust  deed,  bis  title  so  acquired 
vIU  not  be  afteeted  by  said  ddinqnent  sale  and 
a  deed  made  In  pnrsnanoB  thereof. 

<SyIlabQS  br  «t»  Oonrt.) 

Error  to  eircult  court,  Ritchie  county. 

Action  of  ejectment  by  H.  B.  Carrell 
against  B.B,  MltcbeU.Sr..and  R.B.MItch- 
dl,  Jr.  Judgment  tor  plaintiff,  and  de- 
tondanta  brinff  error.  Affirmed. 

T.  B.  Dmria,  lor  plaintiffs  In  error.  Peek 
4  AjTu*  for  defendant  In  error. 


Enoubr,  J.  Thla  waa  an  aetlon  irf  4eet- 
ment  brought  by  S.  B.  Carroll  against  B. 
B.  Mitchell  In  the  clrcalt  eourt  of  Bltebto 
county,  to  April  rales,  In  the  year  1886.  (or 
the  recovery  of  a  tract  of  land  containing 
67;^  acres.sltuated  in  said  county.  On  the 
l&tb  day  of  July,  1886,  B.  B.  Mitchell,  Jr., 
the  landlord  of  said  R.  B.  Mitchell,  ap- 
peared by  counsel,  and  asked  to  be  made 
defendant  in  place  of  aald  R.  B.  Mltetaell, 
and  on  hie  motton  be  waa  ordered  to  be 
made  defendant,  and  thereupon  be  Inters 
posed  a  plea  of  not  guilty,  upon  which  Is- 
sue waa  Joined  and  the  case  was  con- 
tinued. On  the  6tli  day  of  Manh.  1888. 
the  case  was  submitted  to  a  Jury, and,  the 
plaintiff  having  dosed  bis  evidence,  the  de> 
fendant  demurred  thereto  and  the  plain- 
tiff Joined  therein, and  the  Jnryfonnd  that, 
'*it  the  law  be  for  the  plaintiff  upon  the  de- 
murrer of  the  defendant  to  the  evidence, 
fur  the  plaintiff  the  land  and  premises  in 
the  declaration  meotloned,  In  fee-simple 
estate,"  and  that  he  was  entitled  to  the 
possession  thereof,  and  that  the  defendant 
waa  In  poaaesaloo  of  aaid  land  at  the  time 
of  the  Instltotlno  of  thla  aalt,  and  that  he 
unlawfully  withheld  the  possession  thereof 
from  the  plaintiff;  and  they  further  found 
one  cent  damages  tor  the  pluintltf  against 
the  defendant.  But.  If  the  law  be  tor  the 
d^endant  on  thedemurrer  to  the  evidence, 
then  they  found  tor  the  defendant.  And 
on  tbe  Ifttb  day  of  October,  1888,  the  court, 
having  beard  tbe  argument  of  coonsel  on 
said  demurrer,  was  of  opinion  that  said 
evidence  was  snfflclent  In  lawforthe  plain- 
tiff to  have  and  maintain  his  aald  action 
against  the  defendant,  and  Judgment  was 
rendered  that  tbe  plaintiff  recover  the  pos- 
aeeslon  of  aald  land,  and  his  costs.  The 
d^ndant  excepted  to  the  mllngs  of  the 
court,  and  tendersd  two  bills  of  exceptions 
numbered  1  and  2,  wbicb  were  signed, 
sealed,  and  saved  to  him, and  made  a  part 
of  tbe  record  In  the  cause.  On  tbe  ttlst 
day  of  October,  1889,  the  following  order 
was  entered:  **  A  certified  decree  from  the 
chancery  side  of  this  court  having  been 
filed  In  thla  cause,settlng  aside  and  annul- 
ling tbe  verdict  and  Judgment  beretotore 
rendered  In  this  cause,  and  reinstating  the 
same  upon  the  docket,  and  the  cause  be* 
lag  reinstated  upon  the  docket  tor  trial 
upon  the  declaration  and  pleas  with  1»- 
Bues  Joined  heretofore,  the  partiee  being 
present  by  their  attorneys,  tbe  cause  was 
again  submitted  to  a  Jnry,  which  submis- 
sion, the  1st  day  of  November,  1889,  re- 
salted  In  a  verdict  tor  the  plaintiff;  and 
thereupon  the  defendants,  by  tfadr  coun- 
sel, moved  the  court  to  set  aside  tbe  ver^ 
diet  of  the  Jury  and  grant  them  a  new 
trial,  because  tbe  verdict  was  contrary  to 
the  law  and  the  evidence,  which  motion 
was  overruled  by  the  court, and  Judgment 
was  rendered  on  said  verdict  tor  tbe  land 
in  question,  and  the  possession  theroot." 
Upon  the  tilal  the  defendant  took  13  bills 
of  exesptluns,  which  were  signed,  sealei), 
and  made  part  of  tbe  record,  setting  forth,  . 
amimg  other  tblngs,  the  evidence  which  - 
was  Introduced  and  thelnstructlons  which 
were  asked  by  tbe  plaintiff  and  the  defend* 
ant,  and  from  the  Judgment  aforesaid  tbe 
defendant  obtained  this  writ  ot  error. 

Counsel  for  the  plaintiff  In  error.  In  his 
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potltion  for  thU  writ  of  error,  eaya :  "It 
appears  tbat  the  drfendant  derived  title 
from  one  S.  J.  Horn,  from  vhoin  plaintiff 
claimed  title  under  hie  trust  deed."  It  la 
claimed  as  error  that  the  court  allowed 
the  plaintiff  to  show  tbat  he  derived  title 
by  means  of  a  sale  under  a  trust  deed  eze- 
cntpd  by  S.  J.  Horn,  witboat  showing  any 
title  In  said  Horn,  but  the  admlaalon  on 
the  part  of  the  plaintiff  In  error  tbat  the 
ilefendant  claimed  title  from  the  same 
source,  to  wit,  from  said  8.  J.  Horn,  ob- 
viates the  necessity  of  sbowlns  bow  said 
Horn  derived  his  title.  It  Is  claimed  tbat 
the  plulntlff,  S.  B.Carrell.roade  fraudulent 
repreeentations  la  the  presence  of  defend- 
ant Mitchell,  and  Induced  falm  to  believe 
tbat  the  debt  secured  by  tbt>  deed  nt  trust 
under  which  he  claims  to  have  purchased 
the  'property  In  controversy  was  paid  off 
and  satisfied,  and  the  deposition  of  R.  B. 
Mitchell,  Jr.,  was  offered  In  evidence  to 
prove  Bald  fact,  bnt  was  excluded  by  tbe 
court,  and  the  action  of  the  court  in  ex- 
cladlDK  said  deposition  Is  asHlgniied  as  er- 
ror. Tbat  the  circultcourt  acted  properly 
in  rejectluK  xald  evidence  Is  apparent,  for 
two  reasons:  In  tbe  first  place,  said  con- 
vnrsution  between  tbe  plaintiff,  Carrell, 
and  B.  B.  Mitchell,  Jr.,  appears  to  have 
oecnrred  on  the  8tb  day  of  July,  1886,  while 
said  R.  B.  Mitchell,  Jr.,  purchased  said 
land  at  the  tax  sale  on  the  14tb  day  of  Oc* 
tober,  1S79,  nearly  seven  years  before,  and 
It  conld  have  bad  no  Influence  whatever  In 
IndacluKhlm  tomakeeald  purcbaHe.  And, 
again,  the  defense  would  be  classed  as  an 
equitable  deffeDse.  and  under  tbe  statute 
could  not  be  made  available  Dnl«MS  notice 
in  writing  of  ancb  defense  bad  been  filed 
with  his  plea.  I  can  therefon*  see  no  error 
on  tbe  part  of  tbe  court  In  rtdectlng  that 
portion  of  said  depoaltloD  wfaleb  related 
to  said  conversation. 

At  this  point  we  may  Inquire  what  title 
or  estate  R.  B.  Mitchell,  Sr.,  acquired  by 
bto  deed  from  8.  J.  Bora.  At  tbe  time  of 
bla  purchase  tbe  deed  of  trust  froin  Solo- 
mon J.  Horn  to  William  Donglass.  trus- 
tee, dated  the  4tb  day  of  May,  1^,  was 
duly  recorded  in  tbe  clerk's  office  of  the 
county  court  of  Ritchie  county,  and  by  bis 

Barcbsse  from  said  Horn  tbe  said  R.  B. 
[Itcbell  only  purchased  tbe  equity  of  re- 
demption, and  when  said  sale  for  taxes 
was  aubaequeotly  made,  on  the  18th  day 
of  Oetober,  1879,  n  tbe  same  was  regnlar 
In  every  respect,  the  said  R.  B.  Mitchell, 
Jr.,  only  acquired  thereby  such  title  as 
was  vested  In  said  B.  B,  Mitchell,  Sr. 
But,  lo  passing  upon  tbe  regularity  of 
said  sale,  tbe  validity  of  said  deed  to  R. 
B.  Mitchell,  Jr.,  and  tbe  character  of  tbe 
title,  if  any,  acquired  thereunder,  we 
must  look  to  tbe  statute  which  was  In 
force  at  the  time  the  delinquent  list  was 
returned  and  tbe  sale  made.  The  proceed- 
ings fur  the  sale  of  this  tract  of  land  were 
under  tbe  provisions  of  chapter  117  uf  tbe 
Acts  of  1S72-73,  and  section  25  ol  bald 
chapter  provides  that  "when  tbe  pur* 
■  chaser  of  any  real  estate  so  sold,  bis  heirs 
or  assigns,  shall  have  obtained  a -deed 
therefor  according  to  the  provisions  of  this 
chapter,  and  caused  the  same  to  be  admit- 
ted to  record  in  tbe  office  of  tbe  clerk  of 
the  county  court  of  tbe  county  In  wblcb 


Bueh  real  estate,  or  the  greater  part  there- 
of, may  lie,  such  estate  shall-  stand  vested 
In  tbe  grantee  In  anch  deed  In  and  to  said 
real  eatate  as  was  at  the  commencement 
of,  or  at  any  time  daring,  the  year  or 
years  for  wblcb  the  said  taxes  were  aa- 
sessed,  vested  In  the  party  assessed  wltb 
the  taxes  for  which  It  was  sold,  and  in 
any  other  person  or  pemons  having  title 
thereto  who  have  not,  In  his  or  their  own 
name,  been  charged  on  tbe  assessor's 
boohs  of  tbe  proper  county  or  district 
with  the  taxes  on  said  real  estate  for  the 
year  or  years  for  the  taxes  of  which  tbe 
same  was  so  Bold,  and  actually  paid  the 
same  as  required  by  law,  notwfthstand- 
iDg  any  Irregularity  In  tbe  proeeedluga 
under  which  the  said  grantee  claims  title, 
unless  such  Irregularity  appear  on  the 
face  of  the  procerdlngs  of  record  In  the 
office  ot  the  clerk  of  tbe  county  court,  and 
be  ench  as  materially  to  prejudlc«  the 
rights  of  tbe  owner  wboae  renleatute  la  so 
sold,  and  It  be  dearly  proven  to  tbe  court 
or  jury  tbat  such  diligence  has  been  exer- 
cised by  the  party  in  whose  name  It  was 
sold  that  but  for  aucb  Irregularity  tbe 
said  party  would  have  redeemed  the  same 
under  the  provisions  of  tbe  fifteenth  and 
sixteenth  sections  of  said  chapter."  Said 
section  further  provides  that  "If  at  the 
time  of  such  sale  the  real  estate  sold  bo 
under  a  mortgage  or  deed  of  trust,  or 
there  be  auy  other  lien  or  Incumbrance 
thereon,  and  the  mortgagee,  trustee,  eeiS- 
tal  que  trust,  or  person  holding  any  such 
Hen  or  Incumbrance.  shaH  fall  to  redeem 
tfaesame  within  the  time  prescribed  by  the 
•fifteenth  section  of  tbia  chapter,  then  all 
tbe  right,  title,  and  interest  of  euch  mort- 
gagee,  trustee,  cestui  que  trust,  and  of  tbe 
persons  holding  any  such  Hen  or  Incum- 
brance «>n  the  real  estate  so  sold  and  not 
redeemed,  shall  pass  to  and  be  vested  In 
the  grantee  In  such  deed ;  and  bis  title  to 
tbe  premises  shall  la  no  way  be  affected 
or  impaired  by  any  such  morteage,  deed 
of  trust,  lien,  or  Inenmbranee. ''^  And  sec- 
tion 31  of  chapterMof  theActs  <*t  1875  pro- 
vides tbat  **  there  shall  be  In  tbe  land  book 
for  every  asaeaament  diatrlct  separatellata 
for  the  district  Included  In  such  district, 
and  every  tract  or  lot  of  land  shall,  for 
the  pnrpoae  of  taxation,  be  entered  in  tbe 
list  for  the  district  in  which  the  aame  or 
tbe  greater  part  thereof  la  situated,  and 
the  entries  In  each  district  list  shall  t>e 
arranged  In  the  alphabetical  order  ot  the 
names  ot  the  owners." 

Now,  ao  far  us  appears  from  this  rec- 
ord, R.  B.  Mitchell,  In  whose  name  said 
land  appears  to  have  been  returned  delin- 
quent and  sold,  made  no  effort  wbatewr 
to  redeem  the  same,  but  acquiesced  In 
the  same ;  and  the  question  presented  for 
our  conoid  era  tl  on  Is  as  to  the  effect  of  said 
sale  upon  tbe  rights  of  tbe  plaintiff,  S  B. 
Carrell,  wbo  appears  to  have  purchased 
said  tract  ot  land  under  tbe  deed  ot  trnst 
executed  by  said  Solomon  J.  Horn  on  the 
I4th  day  of  July,  1S84,  and  which  was  con- 
veyed to  bim  by  the  trustee  appointed  to 
execute  said  trust  on  the  1st  ^ay  of  Octo- 
ber, 1886.  It  appears  from  records  filed  in 
the  clerk's  office  that  said  tract  of  land 
was  assessed  lor  tbe  years  1876, 1877.  and 
1878  to  S.  J.  Horn,  in  Clay  diatrlct.  la 
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Ritchie  county,  and  tor  the  name  years  It 
api>eiin  to  hare  twen  aesesBed  to  R.  B. 
Mitcbell,  In  Grant  district.  In  the  same 
county,  and  was  returned  as  delinquent 
In  the  name  of  said  Mitchell, and  described 
as  located  In  Grant  district.  It  also  ap- 
pears from  the  records  that  nald  land 
waa  not  retomed  as  delinquent  amonfc 
the  lands  bo  rntnmed  from  Clay  dlatrlct 
In  said  cuanty.  It  appears,  further,  from 
the  report  of  the  surveyor,  tiled  and  re- 
corded as  a  part  of  said  proeeedloKs  for 
sale  of  said  land,  that  said  97%  acres  of 
land  were  located  In  Clay  district.  In  said 
cnonty.  Cnder  the  statute  the  said  S.  B. 
Carrell  bad  tlie  right  to  redeem  said  land, 
he  beluK  the  party  entitled  to  the  benefit 
of  Haiti  trust  lieu.  At  the  time  the  trust 
wnM  executed,  he  no  doubt  was  aware  of 
the  liict  that  the  land  was  located  lu  Clay 
district,  and  the  evidence  shows  that  be 
paid  the  taxes  assessed  asalnst  S.  J.  Horn 
uii  said  land  lu  said  district.  This,  of 
Itflelt,  Is  a  circumstance  which  was  calt:u- 
Inted  to  mislead  aald  Carrell.  He  ml^tat 
well  presanie  that.  It  the  land  was  taxed 
to  said  Horn,  It  was  taxed  to  no  other 
person,  and  the  Fact  that  said  tract  of 
land  wan  assessed  to  Mitchell  in  Grant 
district,  and  returned  delinquent  as  lo- 
cated lu  said  district,  Is  a  circumstance 
which  would  materially  prejudice  the 
rights  of  said  Carrell.  Enowlnff,  as  he 
did,  that  the  land  was  located  In  Clay 
district,  even  If  he  bad  seen  the  advertise- 
ment required  by  the  atatote  at  the  front 
door  of  tbe  courthouse  or  In  the  news- 
papers, be  might  well  have  been  misled 
by  tKe  fact  that  It  was  described  as  be- 
ing located  In  Grant  district.  to  the 
right  to  redeem  lands  so  returned  aa  de- 
llaqoent,  section  16  of  aald  chapter  places 
the  person  having  a  right  to  charge  such 
real  estate  for  a  debt  opun  the  same  foot- 
log  as  the  owner;  and  we  think  the 
rights  of  said  Carrell,  who  was  the  beue- 
flelary  In  said  trust,  were  materially  prej- 
udiced by  said  Irregularity,  and  the  fact 
that  he  paid  the  taxes  on  said  land  In  Clay 
district  for  the  ezpreas  purpose  of  pre- 
venting it  from  being  returned  d^inquent, 
and  In  order  to  save  himself,  and  the  fact 
that  said  land  was  advertised  and  sold 
as  delinquent,  the  description  In  said  ad- 
vertisement locating  It  In  a  different  dis- 
trict from  that  in  which  tbe  land  Is  slt- 
nated,  appear  to  me  to  be  such  Irregu- 
larities as  would  avoid  the  deed  made 
In  parsnance  of  eald  sale. 

In  tbe  case  of  McCalllater  t.  CottrUle,  31 
W.  Va,  174,  this  court.  In  constming  the 
section  of  tbe  etatnte  which  I  have  been 
considering,  holds,  (point  2  of  the  sylla- 
bus:) "Thetwenty-fltth  section  of  chapter 
117  of  the  Acts  ol  1872-78,  which  declares 
that  a  deed  obtained  by  a  purchaser  of 
laud  at  a  tax  sale  according  to  the  provl- 
slonaotsald  chapter  shall  be  valid, 'not- 
wlttaatandlng  any  Irregularity  In  the  pro- 
ceedings under  whlcb  the  aald  grantee 
claims  title,  unless  such  Irregularity  ap- 
pear ou  tbe  fact  of  the  proceedings  ol  rec- 
ord in  the  office  of  the  clerk  of  the  county 
court,  and  be  aocb  aa  materially  to  preju- 
dice tbe  light  of  the  owoer  whobe  real  es- 
tate iB  Bold,  and  It  be  clearly  proven  to 
tbe  court  or  Jury  that  Bueb  diligence  has 


been  exercised  by  the  party  In  whose  name 
It  WB8  sold  that  hut  tor  such  Irregularity 
tbe  said  party  would  hare  redeemed  the 
same  under  the  provisions  of  the  fliteenth 
and  sixteenth  sections  of  said  chapter,* 
does  not  authorise  the  latruduction  of 
parol  testimony  to  affect  tbe  validity  or 
the  invalidity  ot  a  tax  deed.  But  the  learal 
construction  and  effect  of  Bald  provleion 
Ib  to  declare  that  tbe  eoort  or  Jury  shall 
determine  from  the  proceedings  of  record 
on  which  such  deed  la  founded,  and  from 
the  face  of  the  deed  itself,  whether  or  not 
such  irregularity  appears  thereon  as  would 
mislead  amanof  ordinary  business  capaci- 
ty, and  was  of  such  a  character  as  would 
be  calculated  to  prevent  the  owner  from 
redeeming  hie  land,  and  thus  materially 
projodlee  his  rights.  And,  if  such  irregu- 
larity thus  appeatv,  it  must  be  conclusive- 
ly presumed  that  tbe  owner  was  thereby 
prejudiced  and  bis  rights  materially  affect- 
ed, and  such  deed  must  be  held  and  de- 
clared void."  As  we  have  seen,  a  party 
having  a  deed  of  trust  on  tbe  land,  so  far 
as  the  right  to  redeem  Is  concerned,  occu- 
pies the  same  attlcude  that  the  owner 
does;  and  Ifhe  la  prejudiced,  and  prevented 
from  redeeming  the  land,  by  Irregularities 
In  tbe  proceedings,  the  same  result  should 
follow  therefrom.  In  the  case  of  William- 
son V.  Bassell.  18  W.  Va.629,GBBBN,  J.,  de* 
livering  the  opinion  of  the  court,  after  dls- 
cnsslng  at  some  length  section  25  of  said 
cbapter  117,  I'onclndea  as  follows:  "The 
true  construction  is  that  tbe  ennrts  must 
determine  whether  the  particular  Irregu- 
larity is  such  as  would  mislead  a  man 
of  ordinary  Intelligence,  and  was  calculat- 
ed to  prevent  him  from  redeeming  hlsland, 
and  thus  materially  prejudice  his  rights. 
If  the  Irregularity  was  of  this  character, 
and  would  naturally  produce  this  result, 
it  vitiates  the  tax  deed ;  otherwise,  it  does 
not."  Again,  sectloulHof  said  chapter  117 
of  the  Acts  ol  1872-73  provides  as  follows: 
"When,  also,  an  entire  tract  of  land  Is  so 
sold  and  not  redeemed  within  the  said  one 
year,  tbe  pnrcbaaer,  his  heirs  or  assigns, 
at  bis  or  their  expense,8httll  bave  a  report 
made  by  the  surveyor  of  lands  for  the 
county  In  which  tbe  aamet'  situated— or 
if  be  be  Interested,  or  there  be  no  such  aur^ 
veyor,  then  by  some  person  appointed  by 
the  county  court  of  the  county  In  which 
tbe  ^ame  wns  sold,  for  that  purpose,  who 
shall,  before  some  person  authorized  to 
administer  an  onth,  take  ao  oath  that 
be  will  faithfully  discharge  the  duties  of 
bis  office  according  to  the  beat  of  his  skill 
and  Judgment— to  the  clerk  of  the  county 
court,  specifying  the  metes  and  bounds  of 
land  sold,  giving  such  description  thereof 
us  will  Identify  the  same;  and  the  said 
clerk,  unlras  there  be  some  valid  objection 
to  the  report,  shall  order  tbe-same  to  be 
recorded  In  bla  ofllce,  and  a  recoi-d  thereof 
Bball  be  made  accordingly. "  An  attempt 
was  made  tu  comply  with  this  section, 
and  a  report  was  returned  to  the  clerk  of 
the  county  court,  but,  so  far  from  giving 
such  description  as  would  Identify  the  land 
advertised  and  sold,  said  report  described 
tbe  land  aB  lying  In  Clay  dlBtrict,  whereaa 
it  WBB  adverttaed  and  .Bold  as  located  In 
Grant  district,  tn  aald  county,  and  the 
clerk.  In  making  the  deed  to  the  purctaaaer 
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at  said  tax  sale,  mferB  to  said  report  for 
descrlptlOD;  ehowlaf;  the  Importance  of 
havltiK  tbe  Jand  properly  described,  or,  In 
utber  words,  tbat  ander  said  chapter  It 
will  b«  an  Irregularity  whlcb  will  vitiate 
and  reader  a  tax  deed  void  to  advertise 
Bad  sell  nnder  one  descriptloa,  and.  wbeo 
tlieaurTeyor's  report  comes  In,  to  convey 
a  tract  of  land  In  an  entirely  different 
locality.  So,  In  tbe  case  of  Orr  v.  Wiley, 
}9  W.  Va.  161,  tbts  court  held  asfolluwH: 
"The  sheriff  uf  Wetzel  coanty  sells  land  de- 
linquent for  tbe  noupayment  of  taxes.and 
tbe  cinrk  of  tbat  connty  makes  to  tbe 
parchaser  a  deed  for  tbe  same,  bat  the 
pnrchaser,  before  recelrlns  tbe  deed,  does 
not  have  a  report  made  according  to  tbe 
elKhteenth  section  ot  chapter  117  of  tbe 
Acts  of  187^78.  Held,  tbe  deed  la  nnU  aad 
void." 

By  reference  to  tbe  report  of  the  survey- 
or  la  this  case  It  will  be  perceived  that 
the  ff7J^acre  tract  la  described  as  situated 
In  Gay  district  and  located  on  Bond'H 
creek,  a  tributary  nf  Hnghes  river,  and  the 
clerk  certifies  that  tbe  "foregoing  Is  a 
true  copy  of  a  report  from  John  Douglass 
to  R.  B.  Mitchell  for  a  tract  of  sixty-seven 
and  one  hall  acres  ot  land  on '  Goose  creek, 
admitted  to  record  thlstttbdayof  June, 
18Sl,''and  In  tbe  d^aquent  list  It  woa 
descrlbi^d  as  located  on  Goose  creek,  la 
Grant  district.  In  the  case  of  Orr  v.  Wl- 
ley,  sapra,  tbe  surveyor  made  a  certificate 
accompanied  by  a  plat,  which  certificate 
deseribed  tbe  land  as  situated  on  the  wa- 
ters ot  Fishing  creek,  Archer's  fork,  and 
Mc£lroy,  in  Wetsel  county,  and  gave  tbe 
metes  and  boonda,  but  the  coart  said: 
"  There  is  notblng  In  this  certlHea  te  or  ra- 
port,  U  It  may  be  so  termed,  which  In  any 
way  identifies  tbe  tract  ot  land  referred  to 
therein  with  tbe  tract  sold  by  the  eburllf 
or  tbe  tract  conveyed  to  tbe  purchaser." 
And  the  same  may  with  propriety  be  said 
with  regard  to  the  report  In  tblsease:  and 
following  the  ruling  in  tbe  case  of  Orr  v. 
Wiley,  supra,  we  must  conclude  tbat  said 
tax  deed  woa  Ineffective  and  void. 

Bill  ot  exception  No.  1  was  taken  to  the 
action  of  the  court  In  overruling  the  de- 
fendant's objection  to  tbe  admission  ot 
tbe  deed  of  trust  from  S.  J.  Horn  to  Wil- 
liam H.  Douglass,  trustee,  on  said  land, 
to  secure  the  plaintiff,  Santord  B.  CarreU, 
tbe  payment  of  a  note  for  9600,  and  also 
to  Indemnify  him  as  surety  In  an  iojunc- 
tlon  bond,  which  was  objected  to  by  de- 
fendant, and  the  objection  overruled. 
This  objection  appears  to  me  to  have  been 
properly  overruled,  as  the  said  trust  deed 
was  a  link  in  the  plaintln's  title,  and  I  can 
see  no  objection  to  Its  being  offered  and 
read  la  evidence. 

Exception  No.  8  was  to  the  action  of 
the  court  In  allowing  tbe  plaintiff  to  read 
In  evidence  the  tax  deed  from  the  clerk  to 
the  defendant,  R.  B.  Mitchell,  Jr.,  with  a 
view  of  Invalidating  It,  as  was  stated  by 
counsel  tor  plaintlft  at  the  time  it  was 
offered  ;  and  so  far  as  I  can  discover,  the 
court  committed  oo  error  in  overrollng 
tbe  objection  to  tbeadmiaslnn  ol  said  deed 
for  tbe  purpose  aforesaid. 

Bin  of  exceptions  No.  3  contains  the  rec- 
ord ot  the  proceedings  to  sell  said  lond  as 
delluqaent;  also,thedeeds  from  8.  J.  Horn 


to  W.  H,  Douglass;  also,  tbe  deed  from  S. 
J.  Horn  to  W.  B.  Mitchell ;  also,  the  order 
snlistltuting  Thomas  E.  Davis  as  trustee 
In  the  room  and  stead  of  W.  H.  Douglass, 
who  had  died,  and  tbe  deed  from  Thomas 
E.Davis,  trustee,  to  S.B.Carrell:  also,  the 
testimony  ol  S.  B.  Carrel),  identifying  the 
laud  reported  by  the  surveyor  as  the  land 
In  controversy,  and  proving  tbat  he  paid 
the  taxes  thereon  assessed  la  Clay  district 
In  the  name  of  S.  J.  Horu,  and  offered  to 
prove  that  be  bad  sustained  loss  before 
tbe  sale  under  said  trust  deed  by  Tbomas 
£.  Davis,  tmatee,— to  which  evidence  the 
defendant  objected,  and  tbe  same  was  ex- 
cluded. At  thla  point  tbe  ptaJntlff  rested 
bis  case,  and  the  detendant  moved  the 
court  to  exclude  all  ot  said  evidence  from 
the  Jury,  because  the  plaintlft  bad  not 
shown  that  be  became  liable  and  did  pay 
under  said  deed  ot  trust,  which  motlott 
was  considered  by  tbe  court  and  properly 
overruled. 

BUI  ot  exceptions  No.  4  was  taken  to 
tbe  action  of  the  court  in  refusing  to  al- 
low K.  B.  Mitchell,  Sr.,  to  prove  tbat  he 
bad  paid  for  tbe  land  purchased  by  him 
and  others  of  B.  J.  Horn,  which  evidence 
was  Immaterial  and  wasbroperly  rejected. 

Bill  exceptions  No.  6  was  to  the  ac- 
tion <a  the  conrt  In  retusina  to  allow  tbe 
declarations  ot  S.  B.  Carrell  to  the  effect 
that  said  trust  bad  been  satisfied,  wfalch 
point  has  already  been  considered  and 
-passed  upon  aa  being  Improper  and  Ir- 
relevant. 

The  sixth  bill  of  exceptions  Is,  In  effect,  to 
the  same  ruling,  and  the  evidence  otfered 
was  properly  r^ected. 

The  seventh  hill  of  exceptions  was  taken 
to  the  action  of  the  court  in  excluding 
the  depoHltlon  of  R.  B.  Mitchell,  Jr.,  or  so 
much  thereof  R8  related  to  Che  same  snb* 
ject,  which  exception  Z  do  not  think  was 
well  taken. 

Tbe  eighth  exception  was  as  to  the  ex- 
clusion of  a  letter  signed  by  S.  B.  CarreU, 
partly  upon  the  same  subject,  which  let-, 
ter  was  properly  excluded. 

Tbe  ninth  exception  was  as  to  the  ex- 
clusion of  declare tionsof  said  Carrell  to  8. 
J.  Horn,  in  the  presence  of  R.  B.  Mitchell, 
Sr.,  after  Mitchell's  purchase  from  Horn, 
that  the  trust  had  been  paid  olf,  and  that 
be  promised  to  release  It,  vblch  evtdeaco 
was  properly  rejected,  for  tbe  reason  tbat 
such  conversation.  If  it  occurred,  was  sub- 
sequent to  .Mitchell's  purchase,  and  bad 
no  effect  In  Inducing  him  to  purchase  tbe 
laud. 

The  tenth  bill  ot  exceptions  contains  tbe 
two  Instructions  which  were  aaked  by  the 
plalntlir,  and  which  were  given  by  the 
court,  which  Inatruetlons  are  as  follows: 
"Platatlff's  Instruction  No.  1:  If  tbe  jury 
believe  from  the  evidence  that  S.  B.  Carrell 
was  a  creditor  of  Horn,  and  as  such  paid 
the  taxes  on  tbe  land  In  controversy  for 
tbe  years  tor  which  It  was  returned  de- 
linquent, then  tbe  same  was  Improperly 
returned  delinquent,  and  the  tax  deed  con- 
ferred no  title  on  S.  B.  Mitchell,  Jr.  Plaln- 
titt's  Instructton  No.  2:  Tbe  jury  Is  In- 
structed that  when  S.  J.  Horu  executed 
tbe  deed  to  R.  B.  Mitchell,  Sr.,  he  con- 
veyed nothing  but  tbe  equity  of  redemp- 
tion, or  right  to  pay  oH  the  deed  <A  trnst 
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and  prevent  the  sale  of  ttae  land  conveyed 
therein;  and  U  they  believe  from  the  evi- 
dence that  the  V!%  aeres  of  land  was  sold 
by  Tbua.  £.  Davto*  trustee,  and  par- 
cbaKed  by  8.  B.  Currell,  that  such  sale 
vested  iu  the  pnrcbaser,  S.  B.  Carrell,  the 
legal  title  to  said  land,  and  they  ahonld 
find  for  theplalntin.'*  And,  aa  these  In- 
Btrncttona  appear  tu  propound  properly 
the  law,  I  think  ttae  court  committed  no 
error  in  overruling  aald  objection. 

Bill  of  exceptions  No.  11  seta  forth  the 
tnatrnctlona  asked  for  by  the  defendant, 
and  the  action  uf  ttae  court  In  reference 
thereto,  as  follows:  "  Defendant's  instruc- 
tion No.  1:  The  Jury  are  Instructed  ttaat 
a  purchaser  under  a  tax  deed  takes  all  ttae 
right,  title,  and  Interest  ol  every  person 
who  at  the  time  of  sale  had  any  claim 
thereon,  by  reason  of  trust  or  otberwiae, 
emanating  from  the  person  In  whose  name 
said  land  was  sold,  or  those  claiming  un- 
der such  person  !n  whose  name  such  land 
was  sold,  unless  the  proceedings  In  the 
clerk's  office  show  the  Invalidity  of  ttae 
deed.  Defendant's  instruction  No.  2;  Tha 
Jury  are  Instructed  ^hat  R.  B.  Mitchell,  Jr., 
having  purchased  the  land  described  In 
the  declaration  for  taxes,  and  having 
taken  deed  therefor,  and  having  the  same 
daly  recorded  In  the  county  of  Bttchle,  in 
which  aald  land  Is  located,  he  thereby  be- 
came Invested  with  such  estate  in  and  to 
the  land  so  purchased  by  him  as,  at  the 
commencement  of,  or  at  any  time  daring, 
the  year  for  which  the  said  taxes  were  as- 
seased,  vested  In  the  party  assessed  with 
said  taxes.  Defendant's  Instmetlon  No. 
8:  The  Jury  are  further  Instructed  that  if 
at  the  time  ot  such  sale  the  said  land  de- 
scribee! in  the  declaration  was  under  a 
rourtgege  or  deed  of  trust,  or  it  there  was 
any  other  Hen  or  Incumbrance  thereon, 
anc>  sneb  mortgagee,  trastee,  eeatai  qtie 
traat,  lienor,  or  Incumbrancer  had  failed 
to  redeem  the  same  within  the  time  pre- 
scribed by  law,  then  all  the  right,  title, 
and  intereet  of  eueb  mortgagee,  trustee, 
cestui  t/oe  traat,  lienor,  passed  to  and  be- 
came Invested  In  B.  B.  Mitchell,  Jr.,  at 
such  tax  sale,  and  his  title  to  the  said  land 
shall  In  DO  way  be  affected  or  impaired  by 
sneb  mortgage,  deed  of  truA,  Uen,  or  In- 
cumbrance. Defendant's  Instmetlon  No. 4: 
Thejnry  are  Instructed  that  B.  B.  Mitch' 
en,  Jr.,  having  purchased  thelandlnthe 
declaration  described,  of  97%  aeres,  and 
having  taken  a  deed  therefor  and  had  the 
same  duly  admitted  to  record,  and  that 
same  land  bad  been  conveyed  to  Thomas 
£.  Davis,  trustee,  before  the  said  land  was 
sold  for  taxes,  to  secure  8.  B.  Carrell,  then 
ttaat  the  said  tax  deed  of  said  Mitchell,  Jr., 
extinguished  the  title  vested  In  said  trus- 
tee by  said  deed  of  trust.  Defendant's  in- 
stmetlon No.  B:  The  Jury  are  instructed 
that  the  deed  made  by  Thomas  E.  Davis, 
trastee,  to  8.  B.  Carrell,  for  the  97%  acres 
of  land  deaerihed  In  ttae  declaration,  hav- 
ing been  made  after  the  defendant,  B.  B. 
Mitehell,  Jr.,  had  become  the  purchaser 
thereof  at  a  sale  tor  delinquent  taxes  there- 
on, and  had  obtained  and  duly  recorded 
bis  tax  deed  therefor,  such  deed  of  convey- 
ance to  said  Carrell  by  eald  Pa  vis,  trus- 
tee, Is  Inoperative  and  void.  Suoh  being 
the  case,  yon  must  find  for  the  defendant. 


To  the  giving  of  which  plaintiff  objected, 
and  objection,  being  argued  and  consid- 
ered by  court,  is  sustained  as  to  Nos.  8,  4, 
and  6,  and  tliey  are  refused, and, as  toNo.  1, 
objection  overruled,  and  instruction  given 
with  amendment  In  words  and  figures 
following:  Defendant's  fnstructlon  No.  1, 
as  amended :  The  Jury  are  instructed  that 
a  purchufier  under  a  tax  deed  takes  all  the 
right,  title,  and  interest  of  every  person 
who  at  the  time  of  sale  had  any  claim 
thereon,  by  reason  of  trnst  or  otherwise, 
emanating  from  the  person  In  whose  name 
said  land  was  sold,  or  those  claiming  un- 
der such  person  in  whose  name  such  land 
was  sold,  unless  the  prucvedlngs  In  the 
clerk's  office  show  the  Invalidity  of  the 
deed,  or  unless  the  taxes  on  the  land  were 
In  fact  paid  for  the  year  ur  years  for  whicb 
it  was  returned  delinquent, — and  Instme- 
tlon No.  2  given  us  asked."  And  to  tbe 
ruling  of  the  court  In  refusing  said  Instruc- 
tions Nos.  3,  4,  and  C,  and  giving  No.  S  aa 
asked  and  No,  1  as  amended  by  the  eonrt, 
I  see  uo  valid  obJectlon< 

Bill  of  exceptions  No.  12  was  taken  to 
the  action  of  the  court  In  overrnhug  the 
motion  to  set  aside  the  verdict  and  grant 
the  defendant  a  new  trial,  which  action  ol 
the  court.  In  view  of  the  entire  evidence  In 
the  case,  and  the  law  applicable  there- 
to, we  regard  as  proper;  and  for  these 
reasons  the  Judgment  coibplained  of  must 
be  affirmed^  with  costs  and  dami^eS'to 
tba  defendant  In  error. 


(37  W.  Va.  180) 

BUTCHER  V.  WEST  VIBGINIA.  &  P.  B.  CO. 

(Supreme  Court  of  Appeals  of  West  '^rglnlB, 
Dso.  8»  1S82.) 

&ULBOAD  COVPAVT  —  AOOIDSKT  AT  CBOSSIHe  — 

Bbcovbrt  or  Dakaobs — Contbibutost  Nbsu- 

OBNOK. 

L  In  an  action  of  trespass  against  a  rail- 
road company  for  injuries  received  at  a  rail- 
road crossing  bj  reason  of  the  failure  of  the  de- 
fendant to  ^Te  the  siipal  required  hy  statute, 
in  order  that  the  plaintiff  should  recover,  be 
must  not  only  prove  that  the  defendant  failed 
to  give  the  signal  required  by  statute,  but  that 
such  failure  was  the  proximate  cause  of  his  in- 
jury. 

2.  Where  ne^igeoce  is  the  ground  of  the  ac- 
tion it  rests  upon  ue  plaintiff  to  trace  the  fault 
for  his  injur?  to  the  defendant,  and  for  this  pur* 
pose  he  must  show  the  circumstances  aoder 
which  the  injury  occurred,  and  if,  from  these 
circumstances  so  proven  by  the  plalntlfl,  it  ap- 
pears tliat  the  fault  was  mutual,  or,  in  other 
words,  that  contributory  negligence  is  fairly  Im- 
putable to  him,  he  has,  bv  proving  the  circum- 
stances, diroroved  tiis  right  to  recover,  and  on 
the .  plalutiff'fl  evidence  alone  the  jury  should 
find  tor  the  defendant, 

3.  A  traveler  on  a  public  road  must  exer- 
cise at  least  ordinary  care  and  caution.  No 
recovery  can  be  had  by  the  plaintiff  where  his 
ne^igence  in  any  dle;^  contribnted  to  the  in- 
jury received  by  coUiding  with  a  railroad  train 
at  a  public  crossing,  unless  the  defendant,  being 
aware  of  the  plaintiff's  danger,  and  having  the 
opportunity  to  avert  it,  falls  to  use  ordmazy 
oantlcMi  to  do  sa 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Lewis  county. 
Trespass  on   the  case  by  William  T. 
Butcher  against  the  WeatVIrglnta&Pltta- 
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bnrftb  Railroad  Company.  Verdict  and 
jadement  for  plaintiff.  Defeodant  brings 
error.  Bevereed. 

Jvbn  Brannoa  and  W.  W.  Branaon,  (or 
plaintiff  in  error.  O.  M.  CMdeater  and 
w,  B,  McGarjr,  for  defendant  iu  error. 

Enolish,  J.   Tble  was  an  action  of  trea- 

gBsa  on  tbe  cane,  bruuRht  hy  William  T. 
utclier  against  tbe  West  Virginia  & 
Plttiibnrgb  Railroad  Company  In  tbe  elr- 
cnlt  court  cil  Lewie  coanty  to  recover 
damages  for  an  Injury  occasioaed  by  a 
train  of  cars  belonging  to  tbe  defendant 
running  a^alui^t  a  wagon  and  team  of 
tbree  borses  at  "Dodeon's  Cru8BlDK"oa 
tbe  line  of  defendant's  road  betwef>n  tbe 
Tillage  of  Jane  Lew  and  town  of  Weston 
In  Bald  county.  Tbe  plaintIR,  at  tbe  time 
of  tbe  collision,  was  riding  In  tbe  wagon, 
end  a  boy  was  riding  the  saddle  burse  Id 
the  team.  The  declnratlon  cuntalns  the 
usual  allegations,  and  the  damages  are 
laid  at  92.000.  As  the  regular  Judge  of 
tbe  circuit  court  could  not  preside  at  the 
trial,  ,IoHN  J.  Datis  was  elected  special 
Judge,  and  presided  at  tbb  trial.  The  plea 
of  not  guilty  was  Interposed,  Isttue  was 
Joined  thereon,  and  tbe  case  was  submitted 
to  a  Jury,,  who,  baring  beard  tbe  evidenre 
and  arguments  of  counsel,  found  for  the 
plaintiff,  and  assessed  bis  damage  at  $2,~ 
UOO,  and  thereupon  the  defendant,  by  Its 
attorney,  movRd  the  court  tu  set  aside 
said  verdict,  and  grant  It  a  new  trial,  up- 
on tbe  ground  that  tbe  same  was  contra- 
ry to  tbelawand  tbe  eridencelntbecauae, 
which  motion  was  uverruled,  and  Jadg- 
ment  was  rendered  upon  said  verdict,  to 
which  opinion  of  the  court  In  overruling 
said  motion  tbe  defeudant,  by  Its  counsel, 
excepted,  and  tendered  a  bill  of  exception, 
In  wblch  tbe  entire  evideuee  Introduced  by 
tbe  plaintiff  and  the  defendant  Is  set  forth. 

The  material  facts  dlBclosed  by  the  evi- 
dence Introduced  by  the  plaintiff  are  that 
on  tbe  2Rd  day  of  May.  1800,  tbe  plaintiff 
was  passing  along  tbe  turnplkeroad  lead- 
lug  from  the  village  of  Jane  Lew  to  the 
town  of  Weston  In  a  wagtm  drawn  by 
tbree  borsea;  that  when  plaintiff  and  bis 
team,  wblcb  waa  driven  by  a  boy  riding 
one  of  the  bnrsea.  was  about  200  yards 
from  tbe  Dodson  crossing,  where  the 
railroad  crosses  said  tnrnpltte,  the  train 
came  up  behind  him,  and  scared  his 
huraes.  and  they  ran  off.  At  this  point, 
and  from  there  to  tbe  said  crosnlng,  the 
turnpike  and  railroad  ran  parallel,  and 
were  very  close  together,  and  at  said 
crossing  said  team  and  the  railroad  train 
collided,  resulting  In  cutting  and  bruising 
the  plaintiff,  and  mashing  and  lacerating 
'  bis  left  hand  to  such  an  extent  that  It  Had 
to  be  amputated.  The  evidence  shows 
that  the  train  was  running  at  tbe  speed 
of  Id  miles  an  hoar,  wbieli  would  beabout 
1  mile  in  4  minutes,  and  it  woold  run  200 

Jarda  in  about  33  seconds.  After  tbe 
orsea  commenced  rnnnlng  they  must 
have  gone  at  about  the  same  speed,  he- 
caose  they  met  the  locomotive  at  the 
croBslng,  ur  rather  ran  Into  It  at  that 
point,  although  they  may  have  bad  a  lit- 
tle tbe  start  ut  tbe  train.  Was  tbe  Injury 
complained  of  caused  by  tbe  failure  of 
tue  trainmen  to  glTe  tbe  statotory  signal 


by  blowing  the  whistle  orrloglngtbebell? 
Can  weaaythat.  if  the  whistle  bad  been 
blown  for  Dodaon's  croaaing  at  a  point 
.*t30  yards  therefrom,  as  required  by  stat- 
ute, tbe  injury  would  not  have  occurred? 
The  plaintiff,  when  asked,  **  Where  ^as 
the  train  when  tbe  team  started  tu  run 
off?  How  far  was  It  from  DodHou'B  croHs- 
lug?"  answered,  "I  shoald  say  2U0 yards, 
and  tbat  when  tbe  borses  started  to  ran 
oft  they  were  about  200  yards  from  Dod- 
son's  croflsing;*'  so,  according  to  his  own 
statement,  the  train  must  have  been 
about  upponUe  to  his  wagon  when  they 
started  to  run.  And  he  further  states 
that  the  train  came  up  behind  blui,  and 
scared  his  borses,  and  tbey  ran  off;  and 
when  asked:  How  it  was  that  he  knew 
tbe  train  was  coming.  "You  say  tbe 
horses  were  Hcared.and  there  was  nothing 
there  to  obstruct  your  view,  and  the  train 
was  running  close  to  the  county  road?" 
HUHwered,  "The  nolaeof  tlie  train  behind 
me  scared  tbe  horses;"  and  when  asked, 
"Well,  William,  were  you  drinking  any 
tbat  day?"  answered,  "Yes,  sir;"  and 
when  asked,  "Can  yon  account  for  them, 
— how  many?"  answered,  "I  know  I  did 
uot  take  more  than  two,  an.d  I  ain't  posi- 
tive I  took  two. "  He  further  states  that 
Ralph  Butcher,  a  boy  17  or  18  years  of 
age.  was  driving  the  team,  riding  the  sad- 
dle horae,  and  he  (plaintiff)  was  sitting 
In  tbe  wagon  on  the  seat  board,  and  tbat 
tbe  accident  occarred  immediately  un  tbe 
crossing.  We  next  look  to  the  condition 
of  Ralph  Butcher,-  the  driver,  and  find 
that  Oreen  Waggoner,  a  witness  fur  the 
defense.  In  regard  to  whoss  testimony 
there  Is  no  conflict,  says  tbat  on  tbe  23d 
of  May  he  went  up  tbe  road  behind  plaln- 
clff  as  far  as  Van  Flestaer'a;  tbat  there 
was  a  young  fellow  with  Butcher;  Bntcb- 
er  waa  on  tbe  wagon,  and  looked  like  be 
waa  drunk ;  both  of  them  seemed  to  be 
tottering  along;  and  when  asked  to  ex- 
plain to  the  Jury  what  he  meant,  an- 
swered, "He  looked  to  me  like  be  was 
drunk;"  and  when  asked,  "How  was  the 
other  fellow  ?  '*  answered,  "  He  waa 
drunk,  too,"  and  when  asked  If  be  was 
ttfttering  too,  answered,  "It  looked  tbat 
way."  Harflson  Atklre,  another  witness 
tor  the  defentie,  atutes  tbat  be  saw  them 
about  a  quarter  of  a  mile  from  Dodson'a 
crosalng,at  Eddy's  blacksmith  ehop.  That 
when  Butcher  and  this  young  man  came 
up  to  tbe  shop  they  ran  against  the 
fence,  and  one  of  tbe  boiwia  got  fastened 
in  tbe  fence.  The  fore  horse  got  down 
close  to  the  fence,  and  got  his  trace  fas- 
tened. The  young  man  got  off  the  horse 
to  fix  tbe  trace,  and  fell  down  In  the  road. 
"I  would  call  them  drunk.  I  helped  bim 
after  be  ^ot  off  bin  hnrBe,  and  then  he  and 
Mr.  Butcher  went  about  their  business." 
Tbat  the  road  was  wide  enongta  for  two 
wagons  to  pass  where  tbe  boras  got 
fastened.  Mr.  Eddy,  the  blacksmith,  aft- 
er speaking  of  the  team  running  against 
his  fence,  states  tbat  "Mr.  Butcher,  after 
some  time,  got  off  of  the  wagon,  and  came 
into  the  shop,  and  from  his  talk  and 
conversation  I  Judged  him  to  be  drunk. 
He  conld  hardly  stand  up,  and  bad  to 
hold  to  the  Bide  of  the  abup.  The  yonng 
man  was  on  tbe  saddle  borae.  He  got  off 
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of  the  horse  after  the  team  ran  Into  tbe 
fence,  and  be  and  Harrison  Alkire  flzed 
ap  a  tnice  tbat  had  come  nfafasteued,  and 
gut  tbe  team  away  from  the  fence.  After 
tbat  be  stafcKered  around,  and  fell  down." 
And  Moses  Kittle,  another  witness  for  tbe 
defense,  states  that  he  saw  a  man  and 
boy  passing  with  a  wagon  and  three 
honiea  befoxe  they  reached  Eddy's  shop, 
and  beard  great  banooing  and  wbooptng 
on  one  or  two  occasions,  and  thouKbt  it 
was  cattle  coming  op  tbe  pilte;  and  when 
be  went  over  to  the  rise,  towards  Wag- 
goner's, saw  tbe  wagon  with  three  horses 
in  It  and  tyro  parties  away  up  on  the 
tnrnplke.  There  is  other  evidence  on  this 
point,  bnt  this  Is  sutBclent  to  clearly  lodl- 
eate  not  only  tbe  condition  of  the  driver, 
bat  the'plalntttr  himself,  when  he  was  ap- 
proaching tbe  crossing  where  the  accident 
oceorred,  and-  was  not  more  than  one 
quarter  of  a  mile  therefrom.  If  tbe  plain- 
tiff was  sober  himself,— which  is  more 
than  problematical,— bo  bad  Intrusted 
tbe  management  trf  his  team  and  wagon 
In  wblch  be  was  traveling  to  a  young 
man.  who.  If  he  was  himself  capable  of 
exercising  any  degree  of  care  or  prndeut 
forethought,  he  must  have  seen  and 
known  was  Incapable  of  driving  a  team 
with  any  degree  of  safety,  and  who  had 
already  shown  himself  incapable  of  keep- 
Ina:  tbe  horses  In  tbe  turnpike  road. 

Under  this  statement  of  tbe  ease,  are  we 
warranted  in  saying  thattbefallare  of  tbe 
trainmen  to  give  the  statutory  signals  for 
Dodson's  crossing  constltnted  the  proxi- 
mate eauae  of  the  Injury  received  by  the 
plaintiff?  On  the  contrary,  It  Is  very 
dear  that.  If  tbe  team  had  traveled  at  Its 
ordlnarygait.lt  neverwonld  have  reached 
tbe  Dodson  crossing  at  the  time  the  train 
did  from  tbe  point  where  the  team  started 
to  ran  off.  Instead  of  going  at  tbe  speed 
of  8  or  4  milea  an  hour.  It  must  have 
gone  at  the  rate  of  16  miles  an  honr.  The 
plaintiff  saw  the  train,  and  had  notice  of 
Its  approach  towards  the  Dodson  cross- 
ing, when  be  was  200  yards  away  from 
■aid  erooBlnK;  and,  but  (or  the  (aet  tbat 
his  driver  van  onable  to  control  the 
team,  no  accident  wonld  have  resulted. 
The  plaintiff  knew  the  train  was  ap> 
proaching,  because,  when  asked  If  the 
train  whistled  at  tbe  Courtrlght  crossing, 
he  answered,  "Tes,  sir;  I  think  they  did;" 
and  Mr.  Woodell,  the  engineer  who  was 
In  charge  of  the  train,  says  he  blew  tbe 
whistle  botb  at  Conrtrigtat's  and  for  Dod- 
son's crossing,  the  last, whistle  being  done 
Inst  a  little  on  this  side  of  Courtrlght's 
bonne,  at  the  whistling  post  for  Dodson's 
crossing;  and,  wtftn  asked  how  far  It 
was  from  Coartrigbt's  crossing  to  Dod- 
Bon'scrosslng,  replied,  "SOOyards,  or  some- 
thing like  It."  This,  then,  would  be  a 
point  within  the  60  rods  required  by  stat- 
ute tor  wblstllng  before  a  crossing  -  is 
reached.  Woodell  swears  positively  that 
be  did  blow  tbe  whistle  for  Dodson's 
crossing.  In  this  statement  he  is  corrob- 
orated by  the  witnesses  Morgan,  W.  H. 
Jeffries,  and  P.  T.  Lnrentz.  One  or  two 
witnessea  say  tbe  whistle  was  not  blown 
tor  Dodson's  firmslng,  and  others  say 
they  did  not  hear  It.  On  this  potut.  Law- 
son,  in  bta  work  on  Rights  and  Remedies, 


(volume  3,  $  11»1,)  says:  "Where  tbe  evi- 
dence Is  conflicting  na  to  whether  the  bell 
was  rung  or  the  whistle  sounded  at  a 
crosaiug,  and  there  is  affirmative  testi- 
mony that  this  duty  was  performed  and 
negative  testimony  by  other  witnesses 
that  they  did  not  bear  It,  the  affirmative 
evidence  of  the  fact  should  overcome  the 
negative.  That  tbe  plaintiff  did*  not  hear 
the  signal  Is  no  evidence  that  It  was 
not  given."  But,  for  for  the  purposes  of 
this  case,  I  regard  It  as  immaterial  wheth- 
er the  whistle  was  blown  fur  Dodson's 
crossing  or  not,  as  all  the  benefit  it 
would  have  been  to  tbe  plaintiff  would 
have  been  to  give  him  warning  of  tbe  ap- 
proach of  the  train  to  the  crossing,  and 
on  this  point  a  wltnens,  T.  G.  Wjilker,  In- 
troduced by  the  plaintiff,  states  that  a 
man  driving  along  the  road  sitting  on  tbe 
wagou  seat  could  see  the  train  after  It  left 
Jane  Lew.  Add  to  this  the  fact  that  the 
plaintlCt  adnkits  in  his  testimony  that  he 
thinks  tbe  train  blew  Its  whistle  at  the 
Coortrlght  erosslug.  now,  if  it  la  true  tbat 
from  his  position  In  the  wagon  tbe  plain- 
tiff could  have  seen  the  train  from  the  time 
It  left  Jane  Lew.  and  heard  It  whistling  at 
Gonrtrlght's  crossing,  and  again  heard  It 
coming  behind  him,  he  mast  have  known 
It  was  approaching  the  Dodson  crossing, 
and  he  had  all  the  warning  he  could  have 
had  If  It  had  blown  for  the  Dodson  cross- 
lug.  The  failure  to  £ive  the  statutory  slg- 
nal,tben,  was  not  tbe  proximate  eaaseof 
the  defendant's  Injury.  If  I  am  correct  In 
tbis  conclusion,  and  It  is  made  to  appear 
that  the  injury  received  by  the  plaintiff 
was  caused  by  bis  own  negligence,  tbe 
finding  of  the  Jury  was  erroneous,  and 
the  court  below  erred  In  refusing  to  set  It 
aside,  because  by  tbe  language  of  the  stat- 
nte,  (section  61  of  chapter  M  of  tbe  Code*) 
which  regulrn  such  signal  to  be  ^ven,  It 
Is  provided  that  "the  corporation  owning 
oroperatlug  the  railroad  shall  be  liable  to 
any  party  Injured  for  all  damages  sus- 
tained by  reason  of  such  neglect;"  and  it 
follows  tbat  thecorporatlonshonldnot  be 
liable  for  damage oeeastoned by  thenegleet 
of  the  plaintiff  btmselt.  If  It  appeared  in 
this  case  that  tbe  plaintiff  was  in  the  aet 
of  crossing  tbe  railroad  atDodson's  eross- 
lug after  looking  and  listening  as  tbe  law 
requires,  and  that  by  reason  of  the  failure 
of  tbe  trainmen  to  give  the  statutory  sig- 
nal he  had  no  notice  of  the  approach  of 
tbe  train,  and,  In  consequence  thereof,  his 
Injuries  were  inflicted,  the  verdict  and 
Judgment  complained  of  might  be  sus- 
tained; but  when  we  can  in  no  manner 
trace  the  result  to  the  failure  to  give  such 
signal.  I  cannot  perceive  bow  said  verdict 
and  Judgment  can  be  sustained. 

The  injury  to  tbe  plaintiff  In  this  case 
evidently  resulted  from  tbe  fact  tbat  tbe 
horses  attached  to  his  wagon  became 
frightened  at  the  train,  and  from  the 
further  fact  that  at  the  time  they  became 
so  frightened  and  ran  away  the  plaintiff 
himself  was  under  the  Influence  of  liquor, 
and  the  party  to  whom  he  had  iqtrusted 
the  management  of  bis  team  was  drunk, 
and  incapable  of  controlling  or  managing 
the  horses.  Patterson  on  Railway  Acci- 
dent Law,  (page  152,) says:  "But  tbe  rail- 
way Is  not  liable  forlnjuriea  reealtlag  from 
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the  fright  ot  horaea  on  a  blghVay,  caused 
by  the  mere  el^ht  of  the  train,  ur  by  the 
oolees  necessarily  Incident  to  Ita  more- 
ment."  Tbid  law  la  reaHonablo,  and,  were 
tt  not  tbe  law,  it  woold  be  impoaalble  to 
operate  a  raltruad  where  It  is  paralleled 
by  turnplkea  and  coantry  roads»aBwas 
the  case  In  thla  loatancfl.  In  tbe  case  au- 
der  condderatiun  there  was  nottiInK  to  ob- 
ecnre  the  appruacblns  train.  The  teiitl- 
muny  shows  that  It  was  risible  from  the 
time  It  left  Jane  Lew;  that  It  blew  itif 
whistle  at  CourtrlKht'a  croBsln^c,  so  that 
the  party  In  charge  of  the  team.  If  be  had 
been  In  a  condition  to  do  au,  could  have 
dismounted  and  unhitched  or  held  his 
team  if  he  had  wished  to  do  so.  In  the 
cane  of  Railroad  Co.  v.  Stinger,  78  Pa.  St. 
219,  point  5  of  ajllabus.  It  was  held  that 
"a  railroad  company  bavlnsc  a  chartered 
right  to  propel  tbdr  cars  by  uteam  are 
not  responiriblfl  for  ln]ar1ea  resulting  from 
the  proper  use  <^anch  agency (6)  that 
"whether  alarming  a  horse,  and  causing 
an  accident  by  a  rapidly  moving  train,  ur 
sounding  a  whistle,  will  make  the  com- 
pany liable  for  damages,  depends  npon 
whether  it  was  from  want  of  proper  care 
in  those  Id  charge  of  the  train ;  (7) "  w  hat 
u'oald  be  due  care  in  running  a  train 
tbroagb  a  sparsely  settled  rural  district 
might  Iw  negligence  In  approaching  a 
large  city;**  (10)  "onedrlving  an  unbroken 
or  vicious  horse,  or  one  easily  frightened 
by  a  locomotive,  along  a  pubUc  ruad  run- 
ning aide  by  side  with  a  riillroad,  doea  so 
at  his  own  peril;  tbe  right  of  the  com- 
pany to  move  their  trains  on  tbelr  road  Is 
aa  blghastfaatof  the  Indlvldnal  to  use  the 
public  n>ad."  In  the  case  ot  Flint  v.  Rail- 
road Co.,  130  Maea.  222.  in  an  action  to  re- 
cover for  Injurlee  caused  by  the  plaintllTa 
horse  becoming  trlgbteued  by  cars  on  the 
defendant'^  railroad,  It  appeared  that  the 
railroad  crossed  tbe  highway  on  which 
tbe  plaintilt  was  traveling;  that  the 
boree  became  frightened  when  about  five 
rods  from  the  croaslng  by  the  approach 
of  two  cars  about  ten  rods  tberefrom; 
that  tbe  cars  were  coming  on  a  down 
grade  by  force  of  graTltatlon  at  the  rate 
u(  eight  or  ten  miles  an  hour;  and  that 
no  signal  was  given  ot  their  approach. 
Held,  that  these  facta  would  not  war- 
rant tbejn^in  returning  a  rerdlet  for  the 
plaintltt.  Now,  aa  to  the  horses  attached 
to  tbeplalntitt's  wagon  on  the  day  he  was 
injured,  our  only  way  of  deteriiilnlng 
whether  they  were  afraid  ot  the  cars,  and 
liable  to  ran  off  when  thetralnapproactaed 
them,  is  by  the  tact  stated  by  the  wit- 
nesses that  they  did  rnn  oft;  and  tbe 
plaintiff  himself  says,  "The  train  came  up 
belowt  and  frightened  my  team,  and  they 
nn  away."  There  Is  nothing  in  tbe  evi- 
dence that  discloses  that  tbe  defendant 
was  running  its  train  at  an  nnnsual  rate 
ot  speed:  in  fact  it  appears  (hat  it  was 
only  running  at  the  rate  of  16  miles  an 
hour.  It  doea  not  appear  that  any  nnos- 
nal  or  unnecessary  ooLse  was  being  creat- 
ed by  ^scaping  steam,  or  by  blowing  the 
whistle,  but  tbe  borsea  were  frightened  at 
the  ordinary  notes  made  by  a  train  in 
motion;  and  we  must  conclude  that  the 
plaintiff  was  driving  horses  that  were  uu- 
brokan,  or  thoee  that  wereeasUy  Irlgbtened 


by  a  locomotive,  and,  socb  being  the  case, 
the  circumstances  would  be  similar  la 
point  of  fact  to  the  case  of  Railroad  Go.  t. 
Btlnger,  above  quoted. ' 

li  would  be  grossly  unreasonable  to  ro- 
qoire  the  oondnctor  of  a  railroad  train  to 
check  its  speed  or  stop  its  progress  everj 
time  a  team  of  horses  on  a  lateral  road 
showed  a  disposition  to  frighten  or  run 
away,  and  the  conductor  who  pursued 
that  course  in  thesedayaof  rush  and  rapid 
transit  would  receive  a  very  small  share 
of  tbe  patronage  of  the  traveling  cam> 
munlty.  As  to  tbe  manner  in  which  tfals 
accident  occurred  there  Is  qo  conflict  be- 
tween the  plalntitf  and  the  engineer, 
Woodell.  The  lattersays  he  wasatanding 
in  thecab,on  the  right  side,  looking  out, — 
tbe  only  place  be  could  stand, — when  be 
heard  something  strike  thvcab,and  chains 
rattling,  and  then  whistled  down  brakes, 
and  looked  ont,  and  saw  tbe  lead  borse 
up  against  tbe  cab,  the  wagon  and  two 
men.  That  was  the  flrst  knowledge  be 
had  ot  tbe  approach  of  the  wagon.  That 
Butcher  was  not  hurt  until  after  down 
brakes  was  whistled,  tor  Just  after  the 
horse  struck  the  cab  be  looked  back,  and 
saw  fiutcher  sitting  in  the  wagon.  Tbey 
were  on  this  side  ol  the  eroaslng,  in  tba 
cot,  when  tbey  ran-  against  the  train  In 
tbe  cnt.  The  wagon  upset  against  the 
train,  and  threw  ptalntlS  out  between  tbe 
railroad  and  tbe  side  ot  tbe  hill.  And 
Butcher,  in  his  testimony,  saya:  "There 
was  a  tittle  embankment  there,  and 'the 
horaee  wentln  between  that  and  tbe  train. 
The  wagon  turned  over,  and  waa  broken 
to  plecea.  *  And.  when  asked  what  part 
of  the  train  struck  him,  replied  tbat  he  did 
not  know  tor  certain  wbat  part  of  tbe 
train:  some  ot  the  coaches,  he  thouKht. 
So  tbat  it  appears  from  the  evidence  that 
the  plaintiff's  team  was  not  run  over  by 
tbe  train  at  tbe  croaslng.  but  that  tbe 
team.  In  Its  frigbt,  ranning  away,  struck 
tbe  cab,  wldch,  aa  is  well  known,  and  as 
is  shown  by  tbe  evidence,  to  back  ot  the 
engine;  and  tbe  plaintiff  was  Injured  by 
his  wagon  upsetting  and  throwing  him 
against  one  ot  the  coaches.  The  injury  to 
the  plalntiO,  then,  was  not  occasioned  by 
the  train  running  against  tbe  team,  but 
by  the  team.  In  its  tr^ht,  ruonlug  against 
the  side  of  the  train.  My  conclusion,  then, 
to  that  the  fright  of  the  team  was  the 
proximate  cause  u(  the  Injury. 

Shearman  &  Bedfleld  on  NegIlgenee(vol- 
ume  2,  S  468)  states  the  law  as  follows: 
"The  rights  ot  a  traveler  on  tbe  highway, 
at  a  point  where  It  to  crossed  on  a  levd  by 
a  ralln>ad,are  subordinate  to  those  of  the 
railroad  company,  svtar  as  to  reonlre  tbe 
travetor  to  give  way  to  any  train  wbicb 
to  in  sight  or  bearing,  tbongb  not  in  snch 
a  sense  as  to  give  the  company  a  right  to 
block  up  the  highway;  torlts  right  to  only 
given  for  the  purpose  ot  travel,  not  of 
storing  Its  cars  or  goods.  Both  partlee 
are,  however,  equally  bonod  to  use  ordi- 
nary care,— tliat  to,8neb  care  as  a  pnident 
man  would  nsnslly  take  nnder  slmtiar 
clrcumstanceH,— tbe  one  to  avoid  commit- 
ting, and  the  other  to  avoid  receiving.  In- 
Jury."  In  this  Instance  the  engineer  was 
at  bis  post  on  the  right-hand  side  of  tbe 
cab.tato  attention  directed  to  the  croedng. 
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wbleb  was  apparently  clear,  vrblle  the 
rnnaway  team  waa  on  the  left  side  of  the 
train,  adTancirjc  rapidly  in  the  same  di- 

rKtion  the  trnln  wae  Kulng,  bat  did  not 
reach  the  crotiniDf;  until  the  bead  ot  the 
train  bad  piiseed,  and  In  roneequence  the 
lead  horee  Btrncic  the  cab  back  of  the  en- 
gine, which  cave  Che  eoKlneer  the  firsc  In- 
timation of  the  presence  of  the  boreee  and 
n-afjcun.  Tbe  train  waa  where  It  had  a- 
ri;;ht  to  be,  and  tbe  frightened  boraes.  by 
running  aKaliirft  It,  caused  the  plaintiff's 
Injury.  The  fright  uf  tbe  horsefl  was  occa- 
sluned  by  the  appearance  of  tbe  movlns 
(rain,  without  any  unQsual  noise  or  emls- 
Bfun  of  uteam,  eo  far  ae  appears  from  the 
VTldenee.  In  the  caae  of  Bey  el  t.  KaUroad 
Co.,  U  W.  Va.  m  13  8.  E.  Rep.  532.  tbia 
court  held  tbafthe  trareler  and  fcbe  com- 
pany have  mutual  and  reciprocal  duties 
and  uhltgationa  In  aoeb  case,  [that  waa 
where  tbe  traveler  was  crosainfc  the  rail- 
road at  a  refcalar  rrosslns,]  and,  thouRh 
a  train  has  the  right  of  way,  the  same  de- 
t?reeof  care  and  dillKence  to  avoid  collision 
Is  doe  to  both."  Lawson  on  RlKhts, 
Remedies,  and  Prnetlee,  (volume  8,  S  HSS,) 
states  tbe  law  as  fullows.  "Where,  by 
Htutute  or  mnnlcipal  ordinance,  tbe  rail- 
road la  reqDired  on  approaching  a  cross 
hifc  to  rluK  a  bell  or  sound  a  whistle,  tbe 
omission  to  do  so  lb  neEllffence  rendering 
the  company  liable,  provided  the  failure 
'tf  duty  la  the  proximate  cause  of  the  in- 
jury, and  they  are  not  able  to  show  that 
the  omission  was  reusonable  and  pru- 
dent." Shearman  &  Redflcld  on  Negll- 
gence,  (volume  1,  $  25,)  under  the  heading 
"Proximate  Cauae,"sayB:  "  Wenow  come 
to  tlie  most  Important  and  difficult  part 
ol  the  leeneral  definition  ot  a  right  of  ac- 
tion upon  neellgence, — tbe  connection  be- 
tween tbe  nwUgent  aet  or  omlSBlon  and 
tbe  damage.  Noaetlonean  bemaintalner] 
npoo  an  act  of  negligence  unless  the  breach 
nf  dnty  has  beon  the  cause  of  the  damage. 
Tbe  fact  thatthe  defendant  baabeen  guilty 
ot  negligence  followed  by  an  accident  docs 
not  make  him  liable  for  tbe  resulting  Injury 
unless  that  was  occasioned  by  the  negli- 
gence. Tbe  connection  of  cause  and  effect 
most  be  establlsbed;  and  tbe  defendant's 
breach  of  dnty,  and  not  merely  his  act, 
muat'be  the  cause  of  the  plaintiff's  dam- 
age." And  ineectlon 261tia8ala :  "Breach 
ot  duty  must  be  tbe  proximate  cause. 
The  brtfach  of  duty  upon  wblcb  an  action 
is  brought  must  t»e  not  only  tbe  cause, 
but  tbe  proximate  eanse,  of  tbe  damage 
to  tbe  plaintllt.  •  •  •  Tbe  proximate 
cause  of  ati  event  must  be  understood  to 
be  that  wbich,  In  a  natural  andcontlnuona 
sequence,  nnbroben  by  any  new  cause, 
produces  that  event,  and  without  which 
that  event  would  nut  have  occurred. 
*  *  *  That  Is  the  proximate  cause 
wblcb  la  most  proximate  In  tbe  order  ot 
responsible  cauaation.**  **Iflteannot  be 
said  that  tbe  resnlt  would  bare  inevitably 
occurred  by  reason  of  the  defendant's 
negligence,  it  cannot  be  found  that  It  did 
so  occur,  and  plaintiff  has  not  made  out 
hlscAse."   See  Blgelow,  Torts,  60»-626. 

Now,  tbe  question  Is,  did  tbe  failure  to 
whistle  tor  Dodson's  crossing,  If  such  tail- 
ors was  clearly  proven,  bave  anything 


whatever  to  do  with  frightening  the  plain- 
tiff's borses?  Wbat  witness  In  the  case 
testifies  that  such  failure.  If  It  existed,  bad 
any  effect  whatever  In  causing  the  plain- 
tlff'd  Injury?  It  the  horses  wero  frlghrened 
at  the  train,  and  the  evidence  Is  that  they 
were  200  yards  from  the  crossing,  can  any 
one  sey  that  a  whistle  sounded  near  them 
would  have  bad  a  tendency  to  quiet  them 
and  allay  their  tears?  Surely  not.  It  Is, 
however,  too  evident  that  this  Injury  was 
not  caused  by  any  negligence  on  the  part 
of  the  defendant.  The  Injury  resulted 
from  tbe  fact  that  the  plaintiff  went  onto 
this  turnpike  road,  which  be  knew  ran 
parallel  with  and  very  near  to  the  rail- 
road track,  and  in  so  doing  be  intrusted 
bla  team  to  a  driver  who.  by  reason  ot  hU 
iDtoxIcRtlun,  was  incapable  uf  controlling 
it.  The  horses  became  frightened  at  tbe 
train  passing  along  without  unusual 
noUje.  Tbe  fright  of  tbe  horses  was  the 
proximate  cause  ot  tbe  Injury,  and  not  the 
failure  to  give  the  statutory  signal.  By 
going  onto  this  road  with  a  team  that 
was  afraid  of  tbe  vara,  with  a  drunken 
driver,  ha  was  guilty  of  contributory  neg- 
llgence.  In  tbe  caae  ot  FhllUpii  v.  County 
Court,  31  W.  Va.  47»,  7  S.  E.  Rep.  427,  this 
court  held  that  a  traveler  ou  a  public  road 
must  exercise  at  least  ordinary  care  and 
oaution.  No  recovery  can  be  had  by  the 
plaintiff  In  an  action  against  a  county 
where  his  n^l^nce  In  any  degree  con- 
tributed to  tbe  Injury,  unless  the  defend- 
ant,  being  aware  ot  tbe  plaintiff's  danger, 
and  bavlng  tbe  opportunity  to  avert  it, 
tails  to  use  ordinary  caution  to  do  so. 
In  the  case  of  Gerlty's  Adm'x  v.  Haley,  29 
W.  Va.  »8, 11  S.  E.  Rep.  SM)1,  this  courtheld 
that,  "where  negligence  Is  the  ground  of 
the  action,  it  rests  upon  the  plaintiff  to 
trace  tbe  fault  ot  bis  injury  to  the  defend- 
ant, and  for  this  purpose  be  most  abow 
the  circumstances  under  which  tbe  injury- 
occurred;  and  It,  from  theseclreumstancea, 
80  proven  by  the  plaintiff.  It  appears  that 
the  fault  was  mutual,  or,  In  other  words, 
that  contrlhotury  negligence  Is  fairly  Im- 
putable to  hhn,he  has,  by  proving  the  clr- 
cumstamwa,  disproved  his  right  to  re- 
cover.and  on  tbe  plaintiff's  evidence  alone 
tlie  Jury  should  find  tor  the  defendant." 
Judge  Qbebn.  In  his  opinion, 'quoted  this 
law  from  Judge  Cooley's  work  on  Torts. 
(page678,)  and, In  commenting  onit.says: 
"This,  It  seems  to  me.  Is  a  correct  exposi- 
tion of  the  law,  and  consists  with  our  de- 
cisions, though  there  arv  to  be  found  in 
them  expressions  which,  unless  the  whole 
case  Is  examined  with  care,  might  seem  to 
be  Inconsistent  with  the  law  as  above 
stated;"  and  this  quotation  was  Incor- 
porated in  the  syllabus.  Numerous  other 
caaesmlgbt  becited  bearing  upon  theques- 
tions  Involved  In  thta  case,  but  these  are 
regarded  aa  ssfficlent  to  show  that  the 
plaintiff  was  not  entitled  to  recover  any- 
thing from  the  detbndant  under  the  facts 
disclosed  by  the  testimony :  and  for  these 
reasons  the  judgment  complained  ot  must 
l>e  reversed,  the  verdict  set  aside,  and  the 
case  remanded  to  tbeclrcuit  court  of  Lewis 
cuunty  for  further  proceedings  to  he  had 
therein,  and  the  defendant  In  error  mast 
pay  tbe  costs  of  this  writ  of  error. 
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fflUprMW  Goort  of  Appeals  of  West  'Vlr^nU. 

Pea  3.  U82.) 
BqDiTT— Gmu  Bill— iRnoDcrasia  ]7bw  Vuam 
—Appeal  vroh  Iktieloodtobt  Dichsb. 

1.  Under  sections  SS  and  88  of  chapter  13S 
of  our  Code,  an  answer  calUoff  for  amrmatiTe 
relief  has  the  same  effect  as  a  eroes  bill. 

2.  There  is  a  distinotloa  between  a  cross 
bill  merely  defmrive  in  Its  character  and  one 
which  seeks  affirmatlTe  relief.  In  the  for- 
mer no  new  parties  can  be  introduced;  in  the 
latter  ther  may  be^  If  the  ends  of  justice  so 
require^ 

S.  Xnterlocntorr  decrees  cannot  be  appealed 
from,  except  In  cases  prorlded  for  In  section  1 
of  chapter  135  of  the  Code;  and  an  order  r^ 
f  erring  the  caose  to  a  commissioner  in  chancery 
to  maiie  an  acooont  la,  In  ganeraU  not  an  i^^ 
pealable  decree. 
(Syllabas  by  the  Coort) 

Appeal  from  circuit  court,  Kanawha 
eoootj' 

AetioD  by  the  Kanawha  Lodise  No.  25 
Independent  Ordtrr  of  Odd  Fellows  and 
First  National  Bank  of  Galllpolls.  Ohio, 
against  T.  B.  Swann  and  others,  to  enforce 
a  judgment  Hen  and  specific  liens  on  land 
of  T.  B.  Swann.  Decree  of  r^erenoe  was 
entered,  and  defendants  appeal.  Appeal 
dismissed. 

JoAo  8.  Swaau,  for  appellants.  .fVoor- 
aoj  A  PHw,  fbr  appellees. 

Lucas,  P.  Tbe  First  National  Bank  of 
OallipftllB,  a  resident  ol  Ohio,  filed  Its  bUI 
of  complaint  at  March  rules,  1890,  against 
T.  B.  Swann,  Mary  Swann,  his  wife,  and 
sundry  creditors  of  said  T.  B.  Swann. 
Tbls  was  an  ordinary  creditors*  suit,  and 
the  object  of  the  plalntin  was  to  enforce 
the  lien  of  tbe  Judgment  which  it  had  ob- 
tained against  said  Swann  by  enforcing 
Us  lien  against  his  real  estate,  of  which  he 
possessed  a  considerable  amount.  In 
addition  to  tbe  ordinary  scope  of  a  credtt- 
ora*  bill,  the  object  ol  the  suit  was  to  set 
aside  sundry  eonTsyanees  made  by  said 
Swann  to  trnsteesfor  the  benefit  of  bis 
wife,  upon  the  ground  that  the  same  were 
voluntary,  and  with  Intent  to  delay,  bin- 
der, and  defraud.  Subsequently  tbe  Kan- 
awha Lodge  No.  26  Independent  Order  of 
Odd  Fellows,  In  November.  IK90,  Institut- 
ed suit  against  Thomas  Swann  and  sun- 
dry creditors  of  his  to  entor>»  a  fipeclflc 
Ilea  against  a  speeifle  piece  of  propt-rty 
situated  In  the  city  of  (-harleston,  against 
wbicb  It  claimed  a  specIflc  lien  by  virtue 
of  an  unrecorded  agreement.  Swann  an- 
Hwered  tbe  respective  bills,  filing  aubatan- 
tlttlly  tbe  same  answer  to  each,  and  treatt 
Ing  botb  as  creditors*  bllla,  although  tbe 
one  last  Inetltoted  was  not  ut  that  char- 
acter, and  would  not  have  called  for  a 
general  onler  of  refBrence.  Buugber  v. 
Eichelbei^er,  11  W.  Va.  217.  The  answur 
of  Mr.  Swann  demanded  afflrmatlve  relief, 
and  was  tbe  equivalent  of  a  cross  bill,  In- 
aBiDUch  as  It  asked  a  discovery  of  the  de- 
fendants, which  ts  tbe  proper  subject  uf  a 
erost)  bill.  1  Pom.  £q.  Jur.  $  19S,  note  4. 
Uptin  tbe  filing  of  such  cross  bill.  It  is  ns- 
Mally  proper  to  stay  proceedings  until  the 
itnrae  Is  answered  and  complete  discovery 


made.  In  this  ease  sneta  a  conrse  was  nut 
pursued,  but  the  court  proeeeded  to  a  de- 
cree after  having  beard  the  two  eaaea  t(»> 

get  her. 

Tbe  respondent  Mr.  Swann  eomptalna 
of  the  decree  or  order  filing  bis  answera, 
because  In  said  decree  there  is  taken  a  very 
fanciful  distinction,  and  one  not  recognised 
by  onr  Code,  between  a  erwa  bill  and  ui 
answer  with  a  prayer  for  afllrmattva  ro- 
llet.  Under  our  Code  therein  no  sncb  dis- 
tinction, or  at  least  nohe  which  would 
have  applied  to  tbe  pleadings  In  this  case. 
See  Code  1891.  c.  125,  SS  85,  86.  By  section 
85  an  answer  asklbg  affirmative  relief  baa 
the  sameeltect  as  a  cross  bill,  and.  If  such 
an  answer  be  filed,  the  statute  exprpssly 
declares  that  the  respondent  shall  not  file 
a  cross  bill  for  tbe  same  pnrpoae.  Noth- 
ing more  need  be  said  upon  the  objection* 
to  this  Interlocutory  decree,  as  further  dis- 
cussion would  be  only  a  waste  of  time. 

The  form  of  this  cross  bill  answer  is  ob- 
jected to  by  the  appellees,  on  tbe  ground 
that  it  Introdncea  new  parties.  The  ob- 
jection Is  not  w^l  taken.  The  d/etom  of 
Judge  Gbbin  in  the  case  relied  upon  by 
appellees  (McMullen  v.  Eagan,  21  W.  Va. 
250)  Is  based  upon  the  case  of  Shields  v. 
Barrow,  17  How.  Itf.  In  the  other  case 
cited  by  counsel  for  appellees,  (West  Vir- 
ginia, O.  &  O.  L.  Co.  V.  Vlnal,  M  W.  Vn. 
682.)  Judge  Hatmono  doubts  tbe  pro- 
priety of  the  rule,  or  rather  cites  an 
anthnrlty  In  which  a  contrary  view  Is 
expressed.  In  tmth,  the  later  csHea 
draw  a  very  Just  and  proper  distinction 
between  a  cross  bill  merely  defensive- In 
its  character  and  one  wbicb  seeks 
aOlrmatlve  relief.  In  tbe  former  no  new 
parties  can  be  introduced;  In  tbe  latter 
they  may.  It  the  ends  of  Justice  so  r^ 
quire.  It  seems  to  be  settled,  notwith- 
standing tbe  dletttia  of  Judge  Gurtu  In 
Shields  T.  Barrow,  that  new  parties  may 
be  added  by  a  cross  bill  which  is  filed  for 
affirmative  relief.  Story.  Eq.  Pi.  (Ed.1889>  S 
899,  uote  a;  Briscoe  v.  Ashby,  21  Orat.  454. 
In  the  present  ease,  however,  the  cross 
bill  answer  did  not  suggest  any  new  par- 
ties except  two,  by  name  J.  0.  Brown  and 
Benjamin  Brown,  add  from  tbe  allegations 
of  the  respondent  himself  ft  Is  quite  appar- 
ent that  they  ought  not  to  be  introduced 
Into  the  cause. 

Another  Interlocntory  decree  was  en- 
tered on  June  26,  1891,  and  from  that  tbe 
appellants  seek  an  appeal,  and  the  ques- 
tion is  whether  it  Is  an  appealable  decree. 
It  Is  claimed  to  be  snch  because  Ifadjn*!!- 
csted  tbe  principles  of  the  cffufae.**  Code 
lH91,c.I35,§  1,  Sofaras  tberecnrd  shows, 
□o  demurrers  were  entered  to  tbe  billH  fn 
either  case,  and  the  exbtblts  and  an<twers 
induced  tbe  circuit  court  to  mafcean  order 
of  reference,  as  to  the  propriety  of  thiH 
order  at  tbls  stage  of  the  proceedings  we 
are  not  called  upon  to  decide;  the  only 
question  for  us  is  to  ascertain  whether  It 
adjudicated  the  principles  of  the  cauee. 
We  areuf  opinion  that  It  neither  settlpd 
nor  adjudicated  any  principle  whatever, 
and  that  tbe  decree  Is  interlocutory  mere- 
ly, and  could  not  be  brought  Into  review 
by  tbls  court.  The  circoit  court,  notwith- 
standing tbls  order  of  reference,  might 
dismLiS  one  orboth  bills,  without  the  slight- 
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est  i^ar4  to  this  liiterlocntoi7  decree,  or 
any  proceedings  liad  thereunder.  The  cir- 
cuit eonrt  haa  merdy  dealKoatod  an  offi- 
cer to  make  certain  Inqnlriee  and  reports 
for  Its  own  KQldauce,  and  upon  the  Unal 
bearing  it  mayor  may  not  be  Influenced 
by  the  Interlocatory  decree  complained  of, 
and  hence  any  action  npon  our  part,  by 
way  of  review  or  interfereace,  would  be 
totally  uncalled  for,  and  unautborlzed. 
Shirey  t.  Mnaicrare,  29  W.  Ta.  181, 11  S.  E. 
Bep.  914 ;  Hooper  t.  Hooper,  29  W.  Ya.  270, 
1 8.  E.  Sep.  m 

Appellants  complain  of  IrreKularlty  In 
the  action  of  the  court  below  in  bearing 
these  cauBes  at  an  adjourned  term,  but 
there  la  nothing  in  the  record  which  wonid 
enable  us  to  determine  any  qoHstlon  raised 
with  respect  to  the  characterof  the  terms, 
or  the  names  of  the  judges  who  acted. 
The  two  causes  were  properly  beard  to- 
gether, and  the  circuit  court,  being  asked, 
as  It  la  claimed  by  counsel,  to  abate  or 
stay  procpedlnga  In  the  suit  last  brought, 
has  ellectuaJly  done  so,  to  the  manliest 
benefit  of  the  appellants,  by  hearing  them 
together,  and  having  but  one  order  of  fe(- 
erence  executed.  The  appeal  must  be  dis- 
missed aalmproriduntly  awarded. 


(S7  W.  Va.  302) 

BERRT  T.  CUNNINGHAM. 
(Supreme  Go  art  of  Appeals  of  West  Yliginla. 
Dee.  10, 1892.) 

APPIAI/— JUHISDIOTIONAL  AHOtTHT. 

The  Hen  of  a  judgment  which  does  not 
unoant  to  more  than  $100,  eacdoalTe  of  costB,  Is 
aODght  by  suit  in  eqmty  to  be  enforced  affainst 
what  is  claimed  to  be  uie  life  estate  of  B.  in  a 
certain  tract  of  land,  and  there  U  a  decree  for 
the  sule  of  such  life  estate,  but  the  controreray, 
BO  far  as  it  concerns  B.,  is  simply  peconiary. 
ffeU,  this  court  has  no  jurisdiction  to  entertaui 
an  appeal  ou  behalf  of  B.  alone. 
(ayUabos  by  the  Court.) 

At^eal  from  circuit  court,  Boane  coun- 
ty; V.  S.  Armstbono.  Judge. 

Suit  by  P.  Q.  Cunningham  against  A. 
Berry  and  Elijah  Callow  toentorce  a  Judg- 
ment against  the  real  estate  of  A.  Berry. 
From  a  Judgment  dismissing  a  bill  tore- 
view  a  decree  for  a  saleof  the  land,  defend- 
ant A.  Berry  appeals.  Appeal  dismissed. 

Isaac  H.  Ljncb,  for  appellant.  Qeo.  t\ 
Cuanlogbam,  for  appellee. 

Holt,  J.  A  suit  In  chancery  in  the  cir- 
cuit court  of  Boane  county,  brought  In 
January,  1891*  by  Cunnlngbam  against 
Berry,  to  sell  land  In  satisfaction  of  a  judg- 
ment lien,  resaltlDg  In  a  decree  for  sale. 
Bill  of  review  to  this  decree,  finally  dis- 
missed on  demurrer  March  80,1892;  and, 
from  this  decree  dismissing  bill  of  review, 
this  appeal  is  taken  by  A.  Berry,  the  judg- 
ment debtor.  The  facta  are  as  follows; 
Appellant,  Alfred  Berry,  by  deed  dated 
December  25,  1888.  conveyed  to  Alice  Cal- 
low the  72'acre  tract  of  land  here  aougbt 
to  be  charged.  The  consideration  was  a 
marriage  agreed  upon  and  Intended  to  be 
shortly  bad  and  solemnised  by  and  be- 
tween the  aald  Alfred  Berry  add  the  eald 


Alice  Callow,  and  the  further  recorded 
consideration  of  $500.  The  deed  Is  called 
a  "aettlement,"  and,  bairlng  the  want  of 
the  Intervention  of  a  truatee.  Is  snch  aa 
was  so  common  In  England  aa  to  pat  the 
law  of  curtesy  out  of  practical  nae,  long 
before  the  common-law  doctrine  was 
abolished  by  statute.  8ee  Williams,  Real 
Prop.  (6th  Amer.  Ed.)  p.  229:  "A  tenancy 
by  the  curtesy  Is  not  now  of  very  fre. 
quent  occurrence.  The  rights  of  husbanda 
In  thelanda  ot  thdr  wives  are,  at  the  prea- 
ent  day,  generally  ascertained  by  proper 
settlements  made  previously  to  the  mar- 
riage. "  See  note  1.  But  defendant  Alfred 
Berry  Is  the  only  one  .who  appeals.  He 
disclaims  all  ownership  of  the  72  acres  of 
land  decreed  to  be  sold.  Defendant  Elijah 
Callow,  as  the  heir  of  bla  dangbter,  la  the 
only  one  Interested  in  the  controvemy 
concerning  the  title  to  the  land,  and  he 
does  not  appeal.  Berry,  the  sole  appel- 
lant, bas  no  Interest  except  as  a  Judgment 
debtor  to  the  amount  of  966.10,  with  In- 
terest from  September  24,  1890,  which  he 
has  nothing  to  do  but  to  pay,  and  then 
there  Is  no  ground  of  appeal.  Therefore 
this  cause  as  to  him  Involves  ■  matter 
simply  pecuniary,  and  that  la  not  of 
greater  value  or  amount  than  SlOO;  so 
that,  as  far  aa  he  Is  concerned,  this  court 
bas  no  jurisdiction.  Bee  section  4,  c.  113, 
Code,  and  section  1,  c.  135,  Id.  Section  2, 
c.  135,  Code  186-S,  was  changed  by  sections 
2,  8.  p.  506,  Acts  1882,  (see  Warth's  Coda 
1884,  p.  744;)  such  change  being  embodied 
In  the  present  Code,  (see  sections  2, 8,  c. 
18ft,  p.  848,  Code  1891.)  Paragraphs  1  and 
7  of  section  1  of  chapter  135  are  still  con- 
strued as  though  they  read  as  follows: 
"Section"  1.  A  party  to  a  controversy  in 
any  circuit  court  may  obtain  from  the  su- 
preme court  of  appeals,  or  a  judge  therttot 
In  vacatloti,  an  appeal  nr  a  writ  of  error 
In  sapersedeas  to  a  Judgment,  decree,  or 
order  ot  suehf  circuit  court  In  the  follow- 
ing cases:  J^r«ft,  In  civil  cases,  where  the 
matter  In  controversy,  exclusive  of  costs, 
Is  nt  greater  value  or  amount  than  one 
hundred  dollars,  wherein  there  Is  a  final 
Judgment,  decree,  or  order;  •  •  •  sev- 
enth, in  any  case  in  chancery  wherein 
there  Is  a  decree  or  order  dissolving,  or 
refUHlng  to  dissolve,  an  Injunction,  or  re- 
quirtng  money  to  be  paid,  or  real  estate 
to  be  sold,  or  the  possession  or  title  of 
the  property  to  be  changed,  or  adjudicat- 
ing the  principles  of  the  cause."  (whether 
such  Jodgment,  decree,  or  order  be  final 
or  not.)  See  the  following  cases:  Flesh- 
man's  Adm'r  V.  I-lesbman,  34  W.  Va.  842. 
32  S.  £.  Bep.  718,  (1890;)  Morrison  v. 
Goodwin,  2S  W.  Ya.  828,  (18R6.)  and  cases 
cited.  See,  also,  for  a  discussion  of  the 
subject,  the  recent  case  ot  McClaugberty 
V.  Morgan,  (W.  Va.)  14  S.  E.  Rep.  992. 
(1892.)  The  question  as  to  curtesy  Is  an 
Interesting  one,  and  upon  It  the  counsel 
have  furnished  ns  with  able  and  helpful 
briefs;  but  according  to  our  statute,  as 
construed  In  many  decisions,  this  appeal 
must  be  dismissed  for  want  of  Jurisdlc- 
tlon.  Appeal  dlamlsaed,  aa  ImproTidentljr 
awarded. 
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<I7  W.  Vk-IH) 

SiilTiIFF  et  nx.  T.  PATTBK  «t  at 
(Snpmm  Ooort  of  Appeals  of  Wwt  VlrflnU. 

De&  10,  1882.) 
DniussAL  ov  Appbai.  bt  Cestui  qub  Tbost. 
Where  an  appeal  appears  to  hare  been 

?'I!ed  for  and  obtaloed  from  a  decree  by  a  tmstee 
or  real  estate  of  his  cestui  que  trust,  and  after 
said  appeal  has  been  perfi>cted  laid  cestui  que 
trost  appears  in  this  eotirt  and  dinniBaea  the  ap< 

Seal,  BO  far  as  she  La  concerned,  and  the  trustee 
oes  not  appear  to  bare  any  personal  or  ptirate 
interest  in  the  matter  in  contrurors/,  it  should 
be  dismissed  as  to  sach  trustee,  also,  under  cir- 
cumstances snch  as  appear  in  this  case. 
(Srilabas  by  the  Court) 

Appeal  from  clrcnlt  eonrt,  Kanawba 

county. 

Suit  byJobn  S.  Batltff  and  Amanda  L. 
Ratlin,  his  wife.  asalnHt  OllTer  A.  Patton, 
traetee  of  K.  Elleu  Patton,  R.  Elleu  Pat- 
ton,  and  others,  to  remove  the  trasteot 
appoint  John  8.  Ratllff  as  trustee,  and 
set  aside  decrees  rendered  In  a  previous 
salt.  A  decree  was  rendered  as  prayed  for. 
B.  Ellen  Patton  moved  to  dlsmlse  an  ap- 
peal from  the  decree  tafcra  by-  her  and 
Oliver  A.  Patton,  tmstee.  Appeal  dis- 
missed. 

Jaiiiea  B,  FerguBon  and  Brown,  Jack' 
BOD  dt  KDiffht,  fur  appellants.  John  S. 
SwaoD  and  Okey  JobnaoDt  lor  appellees. 

EnqlisbJ.  TbiB  was  a  aolt  Id  cqnitj 

broDKtat  In  the  circuit  court  of  Kanawha 
county,  and  the  bill  filed  at  September 
rules,  3887,  by  Amanda  L.  Bailiff  and  J. 
8anford  Batlltf,  her  husband,  against 
Oliver  A.  Patton  in  hlsownrlffbt  and  as 
trustee  of  B.  Ellen  Patton,  B.  Ellen  Pat- 
ton, John  C.  Brown,  called  next  friend  of 
B.  Slten  Patton,  William  Patton.  Alice  T. 
Patton,  and  John  P.  Patton,  the  Inst 
three  Infant  children  of  the  said  Oliver  A. 
Patton  and  B.  Ellen  Puttoii,  defendaDts. 
It  appears  from  the  allegations  of  the  bill 
that  the  defendant  R.  Ellen  Patton  waa 
a  daughter  of  one  William  Tompkins,  a 
reddent  of  Kanawha  county,  who  died 
teHtate,1eavtnKreal  estate  valued  at  $200,- 
000,  as  well  as  valuable  personal  property; 
that  shortly  before  the  marriage  of  said 
R.  li^llen  Patton  with  the  defendant  Oliver 
A.  Pattou  a  friendly  partition  of  the  real 
eeta  teof  which  said  William  Tompkins  died 
seised  and  possessed  wasdetermlned  upon, 
and  afttir  consultation  It  waa  deemed 
advisable  that  the  pnrtioD  that  should 
be  allotted  to  said  B.  Ellon  should  be  con- 
veyed to  a  trustee,  and  In  pursuance  of 
that  determlnatiun  It  was  conveyed  to 
Nicholas  FitsbuKh  Intrust,— thatla  to  say, 
that  he,  the  suid  trustee,  would  suffer 
and  permit  the  said  R.  Ellen  Tompkins  to 
take,  accept,  and  receive  the  rente.  Issues, 
and  profits  to  and  lor  her  own  use  during 
her  natural  life,  and.  In  the  event  of  mar- 
riage of  the  aaid  R.  Ellen  Tompkins,  that 
the  said  trustee  should  bold  and  retain 
said  trust  during  the  continuance  of  said 
marriage,  and.  If  she  should  die  leaving  Is- 
sue.sald  trust  should  continue  forthe  ben- 
efit of  such  child  or  children  until  the  said 
child  or  children  should  arrive  at  the  age 
of  21  years,  and  the  said  property  should 
then  pasato  them  discharged  of  lald  tmst, 
and  that,U  said  B.  Ellen  Tompkins  ahuuld 


deem  it  advisable  to  aell  aald  property, 
she  should  apply  to  some  court  of  record 
fa  the  connty  nf  Kanawha,  where  a  great- 
er part  uf  the  property  Ilea,  for  authority 
to  sell  the  same  or  any  part  thereof,  and, 
U  such  authority  be  given,  the  said  trustee 
was  authorised  to  sell  the  same  In  sucta 
manner  and  upon  such  terms  as  the  conrt 
might  pnwribe,  and  that  he  ahuuld  Invent 
the  proceeds  of  sale  In  each  other  property 
or  luada  as  the  court  abould  direct,  and 
should  hold  the  aame  aubject  to  all  the 
terma  and  provlsfuns  of  aaid  trust;  that 
on  the  7th  day  of  October,  1867,  aaid  Flcs- 
bngb  resigned  as  such  truatee,  and  the  de- 
fendant Oliver  A.  Patton  was  appointed 
trustee,  and  substituted  to  all  the  rights, 
powers,- and  reapnasIbilltleBconferred  upoa 
said  trustee  byHalddeed;  that  In  October, 
1867,  an  order  was  entered  In  a  case  styled 
"R.  Ellen  Pattiia,  by  Her  Next  Friend. 
J.  C.  Brown,  v.  O,  A.  Patton,  Defendant," 
on  petition  in  chancery,  by  which  order  It 
was  decreed  that  said  Oliver  A.  Pattou, 
trastee,  might  sell  and  dispose  of  any 
portion  or  the  whole  of  aaid  real  estate, 
at  bis  discretion,  and  with  the  consent  of 
the  said  R.  Ellen  Pattou,  in  writing  there- 
to, on  auch  terms,  coDditlouB,  and  prices 
aa  he  might  decide,  with  llkeconacut  of  hla 
wile,  and  that  he  might  collect  the  pro- 
ceeds and  Invest  them  In  this  or  any  other 
state,  but  upon  the-same  truata  and  con- 
dltloDS  as  required  by  deed  of  April,  1M7. 
and  requiring  of  him  a  bond  in  the  penal- 
ty of  920,000,  with  good  security,  to  be  ai>- 
proved  by  the  clerk  of  the  court;  that 
neither  J.  C.  Brown  nor  R.  Ellen  Patton 
had  anything  to  do  with  aaid  proceed- 
ing. Several  other  orders  were  set  forth 
In  said  bill,  whichare  alleged  to  have  beeu 
obtained  by  fraudulent  re'preaeotatloDS 
made  to  the  court,  and  the  bill  preyed 
that  said  O.  A.  Patton  might  be  re- 
moved as  trustee,  and  another  trustee  ap- 
pointed in  hie  room  and  stead  to  carry 
out  the  provlatona  nf  the  trust  embodied 
In  the  deed  of  April  20. 1867;  that  he  be  re- 
qnlred  to  execute  bund  with  good  security, 
and  that  the  orders,  decrees,  and  proceed- 
ings therein  aet  forth  be  set  aside  and  held 
for  nought,  etc.  Various  proceedings 
were  had  In  the  cause,  and  several  depoal- 
tlona  takea  therein,  and  on  the  17th  day  of 
June,  181)0,  a  final  decree  waa  rendered 
aettlng  aside  the  decreea  complained  of  In 
the  original  bill,  removing  said  Oliver  A. 
Patton  aa  aueh  trustee,  and  appointing 
John  S.  Ratilfl  as  such  trustee  In  nts  room 
and  stead;  and  from  this  decreean  appeal 
waa  applied  for  and  obtained  by  R.  Ellen 
Patton  and  Oliver  A.  Patton,  trustee,  etr. 
After  said  appeal  waa  periected,  to  wit.  on 
the  14tb  day  of  January,  1892.  said  B.  El- 
len Patton  appeared  before  this  court  by 
ber  counsel,  and  on  her  motion  aald  ap- 
peal was  dlamisaed.  In  so  far  aa  she,  as  one 
of  the  appellants,  waa  concerned. 

This  diamisaal,  In  my  opinion,  hud  the 
eCtect  of  terminating  the  roattem  in  litiga- 
tion on  said  appeal.  The  entire  contro- 
versy appears  to  have  been  In  regard  to 
the  management  ol  the  estate  left  ber  by 
her  lather.  Aft»  O.  A.  Patton  was  ap- 
pointed truatee  In  the  room  and  atead^ol 
Fltshugb,  he  was  merely  acting  as  tme- 
tee  In  a  representative  capacity,  clothed 
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wltb  the  same  powers  that  were  bjr  the 
deed  ot  April  30, 3867.  eooferred  ddod  Fits* 
tanKh;  and  lu  tablnie  tbla  appeal  aa  troa* 
tee  It  la  presnmed  lie  waa  domK  eo  for  the 
porpose  ol  protecting  ber  intereataand  for 
berbeDettt.aDdDothlng  la  apparent  on  tbe 
(ace  of  the  proceediiiHe  wblcb  indicates 
tbiit-aald  O.  A.  Patton  auBered  any  per- 
■on«lK>r  private  Injury  ol  wblcb  he  coald 
conplalD;  and  tbe  party  wbo  waa  tbe 
entire  beoefli-lary,  aod  was  entitled  to  tbe 
rpBults  of  the  appeal,  II  efleetaal.  baTlng 
dlamlaaed  tbe  aame  on  ber  own  motion, 
we  can  see  no  caaae  for  retaining  tbe 
canae  upon  tiie  dwKet,  and  It  la  theretore 
diamlBMd. 


(lU  N.  a  SM) 

HERNDON  T.  IHPBRIAZ<  FXRB  INS.  CO. 
(Supreme  Oowt  of  North  Carolina.  Dee.  22, 

RiKBAKixe  or  Appcal  —  Kesthiotioit  bt  Bu- 

PREMB  COORT— COXSTlTUTIOnAL  Law. 

1.  Under  CoDit  art  1,  I  8^  which  prorides 
tiiat  tbe  legislative,  executive,  and  *  supreme 
juilicial  jwwera,"  of  the  government  oagbt  to  be 
foreTer  separate  and  distinct  from  each  other, 
and  article  4,  S  12.  which  provides  that  the 
graeral  assemblv  may  regulate  by  law.  If  nec- 
ewary,  the  methods  of  procedure  in  all  coorta 
"Im*Iow  tbe  supreme  court,"  the  legislature  has 
not  the  power  to  prescribe  rules  and  regulations 
f(ir  tbe  procedure  of  the  supreme  court;  and 
hence  rule  58  of  such  court,  (12  S.  E.  Rep.  z.,) 
which  requires  the  indorsement  of  oce  of  the 

Justices      that  court  before  a  petition  for  re- 
leariag  can  be  granted,  must  prevail,  even  if  it 
should  conffict  with  some  statute. 

2.  Code,  I  966.  which  provides  that  a  peti- 
tion to  rehear  m&j  he  filed  at  the  same  term, 
or  daring  the  vacation  succeeding  the  term,  of 
roiirt  at  which  the  Judfrment  was  rendered, 
or  within  20  daya  after  the  commencemeat  of 
tbe  succeeding  t^m,  does  not  confer  on  the 
loafaiK  party  an  absolnte  right  to  file  a  petitloQ 
to  rebear,  nor  was  It  intended  by  the  legislature 
to  prevent  the  aupreme  court  from  pi^cribing 
reasonable  rules  and  regalatims  lestoainiDg  the 
right  to  rehearings. 

On  rebearlns.  For  former  reports,  aee 
12  S.  E.  Bep.  126,  and  14  S.  E.  Rep.  742.  Pe- 
tition dismissed. 

J.  W,  Hinsdale  and  Oeo.  F.  Strong, 
for  petitioner. 

Clark,  J.  Tbls  Is  amotion  by  defendant 
to  rebear  this  cause,  areued.  before  tbe 
eoart  In  banc,  upon  tbe  ground  that  rale 
wblcb  reqalres  tbe  Induraement  of  a 
member  of  tbe  court  before  a  rehearing  Is 
granted,  la  contrary  to  law.  Tbe  mnvIuK 

*R(de  68  provides;  among  other  things:  "Such 
petldon  shall  be  accompaniod  with  the  certifi- 
cate of  at  kaat  two  members  of  the  hax,  wbo 
have  no  Interest  In  the  sabject-matter,  and  have 
never  been  of  counsel  for  either  party  to  the 
suit,  that  they  have  carefully  examined  the  case 
and  the  law  bearing  upon  tbe  same,  and  t^e 
authorities  dted  lu  the  <»tnioD,  and  that  In 
tlielr  opinion  the  dedslon  Is  erroneous,  and  in 
what  respect  it  Is  erroneous.  The  petition  shall 
be  sent  to  the  clerk  of  this  court,  who  a3i&\\ 
Indorse  thereon  tbe  time  when  it  waa  received, 
and  deliver  tbe  aame  to  tbe  justice  designated 
by  tbe  petitioner;  but  the  petition  shall  not  be 
med  until  he  or  one  of  his  associate  justicea 
abaH  indorse  thereon  tiiat  the  case  is  a  proper 
one  to  be  reheard." 

T.168.B.&0.10--SO 


party  contends  that  tbe  06de,  i  966,* 
givea  tbe  losing  party  an  absolute  rlgfat 
to  file  a  petition  to  rehear,  and  that  It 
must  be  considered  by  the  whole  court.  If 
It  be  conceded  that  thin  nectlon  Is  coaclu- 
slTs,  and  bears  tbe  constrnctlon  placed 
opoD  It,  tbe  mover  la  out  of  coort,  on  bis 
own  sbdwlng,  as  tbla  motion  Is  nut 
made  In  vacation,  nor  within  tbe  first  20 
daya  of  tbls  tma.  But.  panalng  by  that 
vital  objection.  If  "flUng."  vltbln  the 
meaning  ot  tbat  statute,  la  to  be  eon- 
straed  as  meaning  tbat  every  petition  to 
rehear  must  perforce  be  couKldered  by 
every  member  of  the  court,  It  would  vir- 
tually almost  double  the  business  of  this 
court.  We  pay  counsel  wbo  appear  here 
tbe  compliment  of  believing  their  conten- 
tion Boond  and  Just  when  tbey  preaenl;  a 
caoae  for  onr  decision.  If.  when  tbls 
court  comes  to  a  different  cooclusloo,  tbe 
statute  gives  tbe  losing  party  a  right  to 
file  a  petition  to  rehear,  and  to  have  that 
petition  considered  by  the  court  as  a 
body,  and  tbe  court  can  in  no  way  re- 
strict anch  a  right,  there  would  be  few 
eases  In  wblcb  sncb  petltlona  would  not 
be  filed.  Counsel  la  tbe  argument  gener- 
onaly  conceded  that,  wblle  tbe  entire  court 
must  consider  such  petition.  It  would  not 
necessarily  be  compelled  to  hear  argu- 
ment. Bat  we  fall  tosec  tbe  advantage  to 
tbe  petitioner  of  thusrequlrlng  tbelndorse- 
ment  of  bis  application  by  three  jndges— 
a  majority  of  tbe  court— Instead  of  one 
Judge,  aa  now  required  by  tbe  rule,  and  to 
which  he  la  objecting. 

Section  966  of  the  Code  waa  enacted  long 
prior  to  the  conatltotinn  of  1S68,  which 
made  a  vital  change  In  tbe  powers  of  tbls 
court,  as  has  been  pointed  out  In  several 
dedslone  of  this  court,  and  reaffirmed  re- 
cently In  Horton  v.  Green,  104  N.  C.  400,  10 
a.  E.  Bep.  470.  Tbe  supreme  court  waa 
originally  created  Id  1818  by  legislative 
euactmeut,  and  remained  till  1868.  as  to 
Its  powers.  Its  duties.  Its  roles,  even  aa  to 
Its  very  existence,  sabject  to  control  by 
tbe  legislature,  wblcb  could  abnllsb  or 
modify  It,  since  It  bad  created  it.  By  tbe 
constitution  of  I860,  art.  4,  tbe  supreme 
eoart  was  flrat  establlabed  as  an  organic 
body,  and  Ita  powers  defloed.  In  article 
1,  fi  8,  It  Is  orovlded :  **  Tbe  legislative,  ex- 
ecutive, and  supreme  Jadlclal  powers  o* 
tbe  government  ought  to  be  forever  sep- 
arate and  distinct  from  each  otber. " 
Article  4,  fi  12,  ot  the  constitution  provides 
tbat  the  general  assembly  may  **  regulate 
by  law,  when  necessary, tbe  methods  of 
proceeding.  In  the  ezerdaeut  their  powers, 
of  all  the  conrts  below  tbe  supreme  court, 
so  far  as  tbe  same  maybe  done  without 
conflict  with  other  provisions  of  tbla  constl- 
tntlon."  As  was  said  by  tbls  court  in 
Horton  v.  Green,  supra,  when  constrnlng 
these  sections,  "to  the  judgment  and  ex- 

Eerlence  of  this  court  alone. Is  delegated, 
y  the  organic  law,  tbe  power  ot  eatab- 
Usblng  rules  to  regulate  Us  procedure, and 
provide  for  the  dispatch  ot  bnslneeacom< 


"Code,  >  966,  provides:  "A  petition  to  rehear 
may  be  filed  at  the  same  term,  or  during  the 
vacation  succeeding  the  term,  of  the  court  at 
which  the  judgment  was  rendered,  or  within 
twenty  daya  after  the  commencement  of  tne 
Buc(»edinc  term,"  eto. 
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ins  before  U.*  When  fehe  first  republican 
coDstltatlon  of  Nortb  Carolina  was 
framed,  at  Halifax, In  1776,a  larjre  element 
Tiewed  witb  distrust  tbe  tben  untried  ex- 
periment ol  a  Kovemmeat  of  the  people  by 
tbemselves.  Ab  a  'consequence  the  wbnle 
government  was  Tented  In  a  leglalature, 
to  wboae  aappoaed  anpertor  wisdom  was 
confided  tbe  aeleetlon  of  the  entire  ezecn- 
tire  and  Judicial  departments:  and,  hs  a 
further  check,  one  brand)  of  tbe  legisla- 
ture was  chosen,  not  by  the  people  at 
lnr(;e,  liut  by  those  possessed  of  acertain 
amount  of  landed  property.  Wltb  tbe 
progress  of  Ideas,  tbe  constitution  of  1835 
Intrusted  tbe  selection  of  tbe  gorernor  tu 
tbe  people.  A  subsequent  amendment 
gave  the  senate  to  the  popular  vote.  The 
constitution  of  1868  gave  tbe  direct  elec- 
tion of  tbe  judiciary  and  the  heads  of  the 
several  executive  department^  to  tbe  peo- 
ple, without  tbe  Intermediary  of  a  legisla- 
tive selection,  and  made  tbe  three  depart- 
ments of  tbe  government  co-ordinate,  but 
Independent  ol  each  other.  Each  of  tbe 
three  Is  now  equally  bused  upon  tbe 
broad  basis  of  the  popular  will.  This 
brief  review  of  the  development  ol  popular 
government  In  Nortb  Carolina  Is  not  In- 
appropriate. The  members  of  this  court 
receive,  like  the  legislature  and  the  execu- 
tive, their  mandatelrom  tbe  people.  Tbe 
same  orgajiic  law  which  glvea  the  legisla- 
ture power  to  make  rules  and  regulations 
for  the  orderly  and  regular  dispatch  of 
business  In  its  sessions,  free  from  the  con- 
trol or  Interference  of  the  executive  or  of 
this  court,  glvea  the  same  power  over  Its 
own  procedure  to  this  court,  free  from  In- 
tertereuce  from  either  nf  tbe  other  co-ordi- 
nate branches  of  government.  Neither 
body  has  shown  any  disposition  to  en- 
croach upon  the  constitutional  preroga- 
tives of  this  court.  But,  as  tUeIr  right  to 
do  so  has  been  raised  by  the  argument  In 
this  rase,  It  la  due  to  tbe  dignity  of  tbe 
court  to  pass  upon  tbe  claim  to  legislative 
Interference  put  forward  by  counsel. 

Section  966  of  the  Code  was  originally 
adopted,  as  already  stated,  under  the  old 
eonatttutlon,  when  the  l^slature  both 
created  tbe  court,  and  passed  rules  for  Its 
procedure.  It  was  brought  forward  In 
the  Code  probably  by  Inadvertence,  since 
now  the  court  owes  Us  existence  to  the 
constitution,  and  Its  rules  are  prescribed 
by  ItMtAt,  But  so  unobjectionable  was 
this  section  Jn  Itself  that  tbe  new  eonrt, 
though  not  recognising  legislative  power 
to  enact  It,  adopted  It  verbatim,  and  It 
now  stands  aa  role  62  of  tbe  court.  That 
It  has  never  borne  the  construction  plctced 
upon  It  by  counsel  Is  shown  by  the  fact 
that  even  under  the  old  constitution  the 
court  did  restrict  the  right  of  rehearing, 
almost  from  tbe  very  beginning,  by  refus- 
ing to  reconsider  any  case  unlesd  tbe  peti- 
tion was  coucurred  In  by  two  other 
members  of  the  bar  of  this  court,  who  had 
no  Interest  In  the  cause,  and  who  should 
certify  that  they  bad  carefully  examined 
tbe  whole  case,  and  that  there  was  error 
In  tbe  opinion  of  the  court.  As  In  those 
early  days  tbe  bar  of  the  supreme  court 
consisted  of  a  very  Ibw  lawyers,  mostly 
gentlemen  ol  long  experience,  this  served 
«■  a  reasonable  rMtrictlon.    Wltb  tbe 


opening  ol  railroads,  and  the  Increase  of 
tbe  supreme eonrt  bar,  It  became  less  diffi- 
cult to  proenretbe  signatures  of  two  addi- 
tional counsel.  The  court  In  Hicks  x. 
Skinner,  72  N.C.  1.  referred  to  tbe  readiness 
wltb  which  "two  amiable  and  accommo- 
dating gentlemen"  would  certify  that 
there  was  error  In  an  opinion  which  It  had 
cost  the  five  members  of  tbe  court  taOan 
of  thuui;bt  and  conscientious  labor  to 
elaborate.  But  notwithstanding  this, 
and  many  similar  reminders,  tbe  tide  of 
applications  to  rehear  swelled  so  rapidly 
that  In  83  N.  a  8.^,  (February.  1885.) years 
before  any  of  tbe  present  members  of  the* 
conrt  occnpied  a  seat  on  this  bench.  It  be- 
came necessary  to  adopt  the  rule  now 
complained  of, "that  no  petition  to  rehear 
sbQil  be  docketed  until  one  of  tbe  Justices 
ol  tbe  supreme  court  shall  have  Indorsed 
thereon  that  in  bis  opinion  tbe  case  lea 
proper  one  to  be  heard."  This  rule  has 
since  been  modified,  very  properly,  by  re- 
quiring that  the  Justice  who  makes  sncb 
certificate  shall  be  one  erf  those  who  con- 
curred In  the  opinion  sought  to  be  reheard, 
and  Rlvlnjithe  petltlouertheright  to  direct 
the  clerk  to  which  Justice  to  forward  bis 
application  for  a  rehearing.  Onr  atten- 
tion was  also  called  on  the  argument  to 
the  fact  that  the  word  "docketed  "  In  the 
rule  now  reads  "filed, "but  construed  nith 
thecontextthe meantngia  ttaesame.  (Con- 
struing rules  62  and  5^  together,  we  under- 
stand that  now,  as  always,  any  one  dls> 
satisfied  with  a  decision  of  this  Court  can 
at  tbe  same  term,  or  In  vacation,  or  with- 
in the  first  20  days  of  tbe  next  term,  "file 
with  tbe  clerk  **  a  petition  to  rehear.  For- 
merly, before  that  petition  could  beconsld- 
ered  at  all  by  the  court,  tbe  certificate  of 
two  disinterested  counsel  was  required. 
That  proving  Insufficient,  In  1S85  the  preft- 
en  t  rule  was  adopted,  requiring,  in  addition 
thereto,  the  certificate  tit  one  of  the  Jus- 
tices of  the  court.  When  that  Is  obtained 
the  case  is  "filed  for  hearing"  or  docketed. 
Tbe  restriction  Is  a  reasonable  one,  since. 
If  tbe  [wtitloner,  making  bis  own  selsetlon 
of  tbe  Justice,  cannot  present  a  case  which 
will  satisfy  ons  member  of  the  eonrt,  upon 
an  ex  parte  brief,  that  the  case  Is  a  proper 
one  even  to  be  reargued,  he  will  hardly 
persuade  tbe  full  bench,  when  there  Is  op- 
posing counsel,  that  there  waa  error  In  tbe 
former  opinion.  These  restrictions  upon 
an  unlimited-  freedom  of  rehearing  bare 
bem  proven  by  experience  to  be  absolute- 
ly necessary.  To  five  men  Is  committed. 
In  the  last  resort,  tbe  litigation  of  a  state 
whose  population  already  aggregates 
nearly  two  millions  of  people,  and  whose 
numbers,  whose  wealth,  and,  consequent- 
ly, whose  volume  of  litigation,  will  steadi- 
ly increase.  If  the  losing  party  In  this 
conrt  can,  at  tals  unrestricted  will,  com- 
mand the  consideration  of  hia  application 
for  a  second  hearing  by  tbS  entire  bencb. 
as  Is  contended  on  the  argument  In  this 
case.lt  will  not  be  long  before  a  first  hear- 
ing In  other  cases  equally  deserving  will 
become  almost  an  Impossibility.  Other 
suitors  are  entitled  to  a  prompt  bearing, 
and  In  Justice  totbem,  and  notfor  the  ea«e 
and  comfort  of  tbs  court,  we  must  ad- 
bere  to  tbe  rule  conceived  and  adopted  bj 
tbe  prudent  able.and  eonaervatlvsiadsea 
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— SMiTn,  ASBB,  and  Mbrbimon— wbo  com- 
poeeii  tbia  court  In  1S8&,  that  "  no  case  can 
be  flled  [for  rebearinK]  till  indnrsecl  by  a 
Justice  uf  tbe  court  as  a  suitable  and  fit 
one  to  be  rebeard."  Errors  are  cdinmit- 
ted  bj  all  conrte,  buttbey  are  by  no  means 
Bu  nnmerouH  and  alarming  as  tbey  must 
seem  to  counsel  who  lose  their  caunes. 
Tbey  most  reflect  tbat  tbey  bare  affalnqt 
them  tbe  optnlou  of  tbe  opposite  counsel, 
and  of  the  fire  disinterested  lawyers  who 
bare  beard  tbe  cause  debated,  (or  at  least 
a  majority  of  them.)  Tbe  court  cnnnot 
Hpend  ltd  time  In  winnowing  "chopped-over 
straw*  when  there  Is  always  a  rast  mass 
of  new  coses  demanding  prompt  as  well 
ae  careful  consideration.  The  constitu- 
tion Koarnntiefi  a  righto!  appeal,  but  that 
does  not  give  a  rigbt  to  a  second  hearing, 
any  more  than  It  does  the  right  to  a  third 
or  a  tenth  hearing.  The  petitioner  has 
had  his  day  in  court.  He  Is  entitled,  by 
constitutional  right,  to  no  more.  When 
the  court  Is  satisfied  by  the  certlflcate  of 
two  disinterested  counsel,  and  by  the  fur- 
ther certificate  of  a  member  of  the  court 
who  conenrred  in  tbe  opinion,  and  who 
baa  been  seleeted  by  the  petitioner  to  ex- 
amine into  his  application,  tbat  the  cause 
Is  a  fit  one  to  be  reai^ed.  It  will  defer  tbe 
argument  of  appeals  which  as  yet  hare 
had  no  hearing,  and  s^re  time  and  place 
again  to  the  argument  of  one  which  has 
already  been  heard  and  determined.  Bat 
it  Is  only  onder  each  clrcamstaocee  that 
this  will  be  done.  Tfats  is  dne  to  tbe  party 
who  ban  gained  the  cauae,  and  who  has  a 
reasonable  claim  to  rely  upon  tbe  calm 
and  delltwrate  Judgment  of  a  eoort  of  last 
reeort  as  a  finality.  It  Is  due  to  thecouu- 
sel  and  suitors  In  apppale  yet  unheard, 
who  should  not  be  postponed  till  other 
eaoses  are  argued  again  and  again.  And 
it  is  doe,  also,  to  tbe  dignity  of  the  court, 
that  its  decisions  should  not  be  lightly 
called  In  question  by  erery  loser  of  a  case 
at  Its  bar.  To  tbe  calm,  unbiased  Judg- 
ment of  tbe  court  mast  be  left  the  deter- 
mination of  wbat  restrictions  Justice  to 
others  and  to  theappllcantrequlres  should 
be  placed  upon  the  grant  of  a  rehearing. 
It  knows  none  better  now  than  the  one 
in  force  In  nearly,  if  not  all>  appellate 
courts,  of  requiring  the  Indonementof  the 
applications  by  one  of  Its  own  members. 
Petition  dismissed. 


■  (Ul  N.  0.  261) 

ASBUBT  r.  FAIB  et  oL 
(Snpreme  Court  of  North  OaroUna.    Dec  18, 

1882.) 

ADrsBss  PoflSBSSioir  —  iNSAifirr  or  Akobstob — 
Bomnira  or  Statuth— BnoaHCi— BnmaiKNOT 

or  OBJBCTtO!7S. 

t.  Plaintiff  put  in  evidence  a  grant  issued 
In  1S18,  and  other  title  deeds.  Defendants 
dalnied  under  a  grant  issued  In  1S04,  and  br 
adverne  ponacsslon.  A  witness  testified  that  he 
did  not  think  D.  (defendants'  ancestor)  had  mhj 
dparing  on  the  lBp|>age  In  185G,  when  witness 
took  possessim  u  plaintiff'a  predecessor,  while 
the  iffedeeassw  of  such  witness  testified  that  D. 
had  deared  a  field  thereon,  and  had  It  under 
fence,  pAm  thereto,  and  cultivated  it  for  years, 
but  gave  no  dates.  D.'s  son-in-law  testified  to 
a  continnons  iKwsession  by  D.  from  1850  to 
18d0,  when  it  was  abandoned,  and  the  rails 


around  the  field  were  hauled  off  by  the  adverse 
olaimant  There  was  evid«ice  that  D.  at  some 
time  became  Insane.  Held,  that  the  questions  as 
to  whether  D.  had  possesncni  of  any  part  of  the 
lappn^c  l>efore  he  became  insane,  or  at  any  oili- 
er time,  and  how  long  he  held  it  adversely, 
should  have  been  submitted  to  the  jury. 

2.  WTiere  a  witness  testified  tbat  when  he 
took  possession,  in  1847,  D.  was  "scrambled, 
addled,  and  sometimes  had  pretty  good  sense,'* 
it  is  error  for  the  court  to  announce  his  condu- 
fdoD,  in  the  preseuce  of  the  jury,  tiiat  D.  was  in- 
fttne  from  1847  or  1849,  and  the  conclusion  of 
law  predicated  on  such  net. 

H.  In  such  case,  If  D.  was  compos  mentis 
in  1847,  when  such  witne^  took  possession, 
and  tho  latter  let  the  adverse  claimant  into  pos- 
session, the  statnte  would  continue  to  rui  as  to 
the  aetunl  possesdo  pedis  to  which  the  latter 
succeeded  as  occupant,  though  D.  afterwards 
became  insane. 

4.  It  Is  OTOT,  in  snch  case,  for  the  court  to 
dedate  Ills  purpose  to  tsU  the  jury  that  no  stat- 
ute ran  agunst  defendants  after  D.  Iwcame  in- 
sane. 

5.  'VVlicre,  in  »adi  case,  the  evidence  is  not 
voluminous,  and  the  judge  presumably  liad  his 
notes  before  him.  It  was  not  incumbent  oq 
plaintiff's  counsel  to  jKdnt  out  how  such  instruc- 
tion would  be  erroneous,  to  entiUe  [daintiff  to- 
take  adrantue  of  the  error. 

6.  In  such  case,  defendants  are  not  entitled 
to  jud^fient  in  thdr  favor  by  reason  of  the  old- 
er grant,  in  the  absence  of  .evidence  connecting 
them  therewith,  or  in  some  way  showing  an  old- 
er title  than  tiia,t  offered  by  plaintiff. 

7.  Tlie  failure  of  plaintiff  to  object  when 
the  court  stated  a  conclusion  of  fact  not  war- 
ranted by  tbe  testimony  does  not  supply  the 
want  of  testimony  necessary  to  sustain  defend- 
ant's contention, 

8.  Evte  if  D.  was  insane  prior  to  1847.  de- 
fendants, el^minc  under  his  neirs.  in  the  ab- 
sence of  paper  tluB,  could  only  hold  such  por- 
tion of  land  as  was  actually  occupied  by  htm 
for  20,  years. 

Appeal  from  superior  court,  of  Barke 
couuty;  B.  F.  Armfield,  Judge. 

Action  of  trespass  to  try  title  by  S.  M. 
Asbury  against  B.  O.  Fair  and  athers. 
From  a  Judgment  of  nonsDlt,  plaintltr  ap- 
peals. Berersed. 

Jtf,  Silver,  I.  T.  Avery,  and  M.  Buabee, 
for  appellant.  J.  T.  Perklag  aad  &  J. 
Errin,  lor  appcAlees. 

Atbrt,  J.  The  defendaots  offered  a 
grant  Issoed  in  1804.  and  the  plaintiff  in- 
troduced one  Issued  In  1818,  both  of  which, 
according  to  the  evidence,  cover  tbe  88 
acres  In  dispute.  The  plaintiff  offered  oth- 
er title  deeds,  but  tbe  defendants  Intro- 
duced none,  so  far  as  appeam  from  the 
record.  The  testimony  was  conflicting  as 
to  whether  the  defendants,  and  those  on- 
der whom  they  claim,  ever  had  a  posses- 
sion on  ib6  lappege  under  the  older  grant, 
or  not,  antil  they  recently  engaged  in  cut- 
ting trees  thereon.  D.  W.  Stacy  testified 
that  he  did  not  think  tbat  John  Dale,  an- 
cestor of  defendants,  bad  any  clearing  on 
it  at  all  when  the  former  took  possession, 
as  predecessor  of  plain  tiff,  in  1856,  while 
Jamison  Oueen,  the  predecessor  of  Stacy, 
testified  that  Dale  had  cleared  and  bad 
under  lence  a  field  on  the  lappage,  while 
he  occupied  the  house  In  which  Stacy  aft- 
erwards lired.  Queen  testified  further 
that  Dale  cultivated  this  portion  of  tM 
lappage  tor  years,  but  did  not  state  wp?n 
such  occupancy  began,  or  when  It  ended. 
Heseklab  Falr»  the  son-in-law  of  John 


Digitized  by 


Google 


468  80UTHEASTEBK 


Dale,  testified  tu  a  contlnooas  poflseaston 
by  John  Dale  from  J859  till  It^,  when  tt 
wfiH  abandoned,  and  the  ralla  around  tbs 
field  were  hauled  off  by  Stncy,  the  adverse 
cliilmant.  So  that,  II  It  was  material  to 
ascertain  whether  Dale  bad  possession  of 
any  part  ol  the  lappage  before  be  became 
Insane,  or  at  any  other  time,  or  how  long 
be  held  It  adversely.  It  ataoold  kave  been 
left  to  the  Jury  to  pass  npon  tbe  confilet- 
Insr  evidence,  and  arrive  at  tbe^rntb.  It 
oeTther  of  the  claimants  Is  seated  on  tbe 
lappage,  tbe  law  adjadges  the  possession 
to  be  in  bim  who  has  the  older  title,— In 
our  case,  John  Dale,  and  those  claiming 
under  hitn,  If  they  deralKned  title  throagh 
the  Morgan  grant.  Issued  In  1804.  If  Queen, 
Stacy,  and  plaintiff,  claiming  nnder  tbo 
Brlttaln  grant  of  1818,  were  In  poBacmlon 
of  a  part  ot  the  lappage,  and  John  Dale 
and  those  claiming  under  blm  neither  oc- 
cupied jDor  cultivated  any  part  of  It,  (ae 
Stacy  testified.)  then  tbe  occupant  nnder 
the  junior  title  held  constructively  the 
whole  interference.  If  both  were  cnltivat- 
lug  some  part  of  tbe  lappage,  then  tbe 
possession  of  tbe  truu  owner,  who  con- 
nected himself  with  tbe  older  grant,  ex- 
tended to  all  of  tbe  laud  not  actually  oe> 
cuplcd  by  tbos^  elalmlng  uuder  the  Junior 
title.  McLean  v.  Smith,  106  N.  C.  172, 11  B. 
E.  Rep.  184.  Such  oceaalonal  acta  of  own- 
ership as  catting  and  removing  wood  from 
land  enaceptlble  ot  cultivation,  do  not 
amount  to  an  occupancy  that  will  serve 
tbe  purpose  ot  maturing  title  In  tbe  occu- 
pant. Rnffln  T.  Overby,  105  N.  C.  78, 11 8. 
E.  Rep.  251. 

The  Judge  assumed  tfaat  a  possession  on 
tbe  lappage  In  John  Dale  had  been  sbown 
by  all  of  the  witnesses;  but  D.  W.  Stacy 
said  explicitly,  on  his  cross-examination, 
"I  don't  think  Dale  was  cnltlvatlag  any 
lappage."  It  the  Jury  had  found  that  tbe 
plaintiff,  and  tbose  through  whom  he 
claimed,  held  adverse  possession  un  tbe 
Interference  for  seven  years,  (while  John 
Dale  was  cultivating  no  portion  of  It,) 
then,  it  the  statute  was  running,  tbe 
plaintiff  was  entitled  to  recover,  once  It 
Appeared  that  the  land  had  been  twice 
granted  by  tbe  Mtate,-and  that  the  deeds 
ottered  by  plaintiff,  executed,  respectively, 
by  Ferree  to  Stacy  in  1866,  and  by  Brlttaln 
to  Stacy  In  1869,  covered  the  whole  dis- 
puted bunndary. 

But  It  was  contended  that  In  any  as- 
pect ol  tbe  testimony  tbe  Jury  must  as- 
sume, as  an  nndispntod  tact,  not  only  tbat 
Jobn  Dale  was  insane,  but  that  he  tweame 
Insane  before  the  statute  began  to  rnn  by 
reaeonof  anyadverse  occupancy.  The  tes- 
timony, viewed  In  tbe  most  favorable  light 
for  the  plafntitts,  fails  to  snstain  this  con- 
tention. It  the  Jury  had  reached  the  con- 
clusion that  Queen  and  Stacy  held  posses- 
sion ot  a  boune  or  garden  on  the  lappage. 
while  uelther  Dale  nor  bis  tenants  were 
occupying  any  part  ol  It,  and  before  Dale 
became  Insane,  (provided,  always,  they 
did  aetnally  find  tbat  he  became  incapa- 
ble ot  understanding  what  be  was  doing, 
or  wtaat  others  were  doing,  In  so  tar  as 
tbelr  conduct  affected  bis  rights,)  tben 
the  statute  would  not  cease  to  run  by 
reason  ol  Dale's  snbsnqnent  disability. 
Stacy  testlHsd  Chat  Queen  was  bis  prede- 
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ceesor  In  the  possession,  and,  thoogb  no 
evidence  was  offered  to  connect  Qnceo  di- 
rectly with  the  (Cialge  and  Brlttaln)  Juo- 
lor  grant,  the  Jury  were  at  liberty  to  con- 
nect his  possession  with  that  of  Stacy,  If 
Queen  entered  upon  the  lappage  before 
Dale  became  insane,  let  Stacy  Into  posstn- 
slon  In  his  stead,  and  Stacy  beld  the 
oniypoasesslon  on  tbe  lappags  from  1856 
to  1880,  when  plaintiff  entered  nnder  tbe 
deed  from  blm,  or  tbe  only  posseeslon  ex- 
cept that  which,  as  Heseklab  Fair  testi- 
Ued,  began  In  ifiSd  and  lasted  till  1869. 
when  it  was  abandoned,  and  the  rails  sur- 
rounding it  were  hauled  off  by  Stacy;  tbe 
statute  being  snspeuded  from  May,  1861, 
till  January  1, 1870.  Tbls  possesftiun  be- 
gan when  the  old  law  was  In  force,  and 
no  connectJon  need  be  Hbown  between  oc- 
cupants tor  the  pnrpose  of  eRtabllMfaIng 
the  presumption  of  a  grant  for  the  actual 
poaaetalo  pedis.  So,  as  we  shall  see,  there 
is  abundant  ground  to  contend  tbat  tbe 
30-year  atatute  was  running  pro  tanto. 

The  coort  bad  no  right  to  assume  that 
John  Dale  became  noa  eompoa  mpot/sat 
any  given  period.  Queen  testified  that, 
wheu  he  entered.  Dale  was  "scrambled, 
addled,  and  sometimes  had  pretty  good 
sense.  **  Tbls  testimony,  it  accepted  as 
true,  did  not  show  beyond  question  tbe 
mental  condition  and  capacity  ot  Dale; 
and  as  It  was  tbe  province  ol  tbe  Jury  to 
pass  upon  the  credibility  ol,  as  as 
draw  such  Inferences  from,  testtmooj  ol 
this  kind,  as  they  thongbt  proper,  if  be- 
lieved ,  the  court  erred  in  announcing  tbe 
conclusion  ot  tact  that  Dale  wan  luHane 
from  1S47  or  1849,  In  presence  of  the  Jury, 
and  the  conclusion  of  law  predicated  up* 
on  the  fact  so  found.  It  was  even  wlthlu 
the  range  of  possibility  tbat  the  Jury 
would  determine  that  ttiera  was  no  wtls- 
taetory  evidence  ot  Dale's  tosanlty  till 
after  Stacy  entered,  and  no  satisfactory 
testimony  of  a  possessinn  by  Dale  on  the 
lappage,  in  which  contingency  Stacy's 
title  would  have  matured  In  seven  years 
from  1^.  But  as  tbe  plaintiff  might 
have  relied  in  part,  at  least,  npon  actual 
possession  for  tbe  statutory  period  com- 
mencing with  Queen's  entry.  In  1847,  It  the 
defendant  sobaeqoently  entered  upon  ter- 
ritory presumptively  so  acquired  by  him, 
it  was  not  necessary  to  sbow  privity  in 
estate  between  Stacy  and  Queen  In  order 
that  the  possession  of  both  should  be 
eouuted  In  determining,  not  only  tbe  ques- 
tion of  trespass  involved,  bnt  how  to 
render  Judgment  ae  to  tbe  whole  lappage. 
Candler  v.  Lunsford,  4  Dev.  ft  B.  407; 
Melvltt  V.  Waddell,  75  K.  CL  861;  Phtpps  v. 
Fierce,  94  N.  C.  S14 ;  Freeman  v.  Sprague, 
82  N.  C.  866;  Alleu  v.  SaUnger,  lOS  N.  C.  14. 
8  S.  E.  Rep.  918.  Tbe  80-yeare  statute  of 
presumptions  having  begun  to  run.  If  Dale 
was  not  shown  to  be  ooo  eompoa  meatis 
nntll  after  Queen  entered.  It  would  seem 
tbat,  when  Stacy  was  let  Into  possession 
by  Queen.  It  would  conttnne  to  rnn,  cer- 
tainly as  to  the  actual  poaaeaato  pedta  to 
which  Stacy  succeeded  aa  unnpant.  It  Is 
not  necessary  to  determine  whether, if  the 
SO-years  statute  were  running  In  favor  of 
Stacy  when  he  entered, he  eouTdextmid  the 
benefit  ot  Queen's  occupancy  not  only  to 
the  poaaeaalo  pedla  at  the  atorshonss  and 

Digitized  by  Google 


N.  C.) 


ASBUBY  9.  FAIR. 


469 


BtableB,  If  It  beguD  wtaeo  Dale  was  com- 
pos mentis,  bat  to  the  whole  lappage  cov- 
ered hy  bis  deed  bearing  datti  lnl866,  tfaongh 
Date  bad  ineaQtitue  become  deranged,  and 
tboDgb  DuconnectloD  was  shown  between 
tbe  paper  titles  ot  Stacy  and  Queen,  but 
only  the  fact  appeared  that  Stacy  waa  let 
In  ander  Queen,  who  claimed  adversely  to 
Dale.  Hts  honor  declared  hla  purpose  to 
tell  the  Jury  that  "do  statute  ran  against 
defenduntH  after  Dele  became  Insane;* 
and,  as  we  have  seen.  If  be  became  insane 
alter  Queen  entered,  the  HO-years  statute 
was  certainly  put  in  motlou. 

It  wasnot  incumbent  on  plaintiff'scoun- 
«el,  as  baa  been  snggeated,  to  pulnt  ont» 
In  a  labored  argument,  how  sneh  lnatrac> 
tJon  would  be  erroneous.  This  la  not  a 
ease  where  the  erldence  was  volnmlnons, 
and,  the  judge  having  Intimated,  upon  the 
whole  of  the  mass  of  teetlmony,  (as  !□ 
Gregory  V.  Forbes,  94  N.  C.  222,  and  Holly 
T.  Holly,  Id.  639,)  that  the  plalntlH  could 
not  recover,  it  became  the  duty  of  plain- 
tUTBcoansel  tucall  the  attention  of  the 
court  tOBome  part  of  the  evidence  bearing 
apon  some  legal  proposition.  On  the  con- 
trary, the  court  not  only  de<:lared  a  posi- 
tion taken  by  counsel  to  be  untenable,  but 
added  that  upon  a  review  of  the  whole 
evidence  he  would  tdl  the  jury  that  in  no 
view  would  any  statute  run  after  Dale  be- 
came Insane;  thus  narrowing  the  contro- 
versy to  a  single  point.  The  Judge  had 
hla  notes,  presumably,  before  hira,  and 
bad  better  opportunity  than  counsel  for 
analysing  and  determining  Its  legal  effect. 
We  do  not  think  that  the  plalntjff  was 
precluded  from  taking  advantage  of  er- 
rors unless  his  counsel  then  and  there  sub- 
mitted an  argument,  upon  the  facta  and 
law,  outlining  in  snatance  the  ground  we 
have  taken.  Mobley  v.  Watts,  98  N.  C. 
284;  Peecod  v.  Hawkins.  71  N.  C.  2»9;  Tid- 
dy  V.  Harris,  101  N.  C.  6S9,  88.  E.  Rep.  227; 
Warner  v.  Railroad  Co.,94  N.C.250;  GIbbs 
T.  Lyon,  95  N.  C.  146;  Springs  v.  Schenck, 
99 N.  C.  551,6 S.  £.  Rep.  405.  In  view  of  all 
these  duthorliies  the  late  Chief  Justice 
SuiTB,  In  Tlddy  t.  Harris,  supra,  said : 
"But  the  practice  has  long  prevailed, 
when  the  proofs  are  all  In,  and  the  Judge 
Intimates  an  opinion  that  under  the  old 
practice  the  plaintiff  cannot  recover,  or, 
under  the  new,  the  testimony  falls  to  es- 
tablish tbe  issues  necessary  tu  his  having 
Jadicment,  he  may  suffer  nonsuit,  and  by 
appeal  have  tbe  eorrectnesa  of  the  ruling 
reviewed.  *  /This  court  has  repeatedly 
held  that  It  l8  not  necessary  to  plead  spe- 
cially the  statute  of  limitations  In  order 
to  show  title  by  possession,  but  that  It  is 
inelnded  In  the  issue  of  ownership,  though 
tbe  title  may  depend  entirely  upon  proof 
of  possession  for  the  statutory  period. 
Freeman  t.  Spragoe,  82  N.  G.  866.  When 
the  Judge  declared  his  purpose  tu  the 
Jury  that  "no  statute  ran  against  defend- 
anta  after  Dale  became  insane,  "and  had 
previonslj  said,  in  presence  of  the  Jury, 
that  "all  of  the  evidence  showed  that 
John  Dale  had  been  insane  since  1847  or 
ISIO.  and  that  there  bad  been  a  possee- 
fllon  under  Mm  on<the  lappage  since  1847," 
when  both  propositions  were  dlapnted  and 
pal  In  doubt  by  more  than  a  sdntittn  of 
testlmooy,  as  webaveseeo.  It  la  dlffleult  to 


distti^nlBh  the  ease  where  the  Judge  says, 

In  direct  terms,  that  the  Issue  must  be 
found  fur  the  defendant,  from  that  where 
he  states  conclusions  of  fact  and  luw  that 
must  inevitably  lead  to  the  same  result. 
If  John  Dale  was  Insane  in  1847,  wlien 
Queen  entered  on  tbe  lappage,  end  no 
statute  ran  against  blm  after  that  time, 
tbe  Issue  of  title  must,  of  necesdity,  have 
been  found  for  the  defendants,  if  they  ex- 
hibited an  older  title  for  the  land,  or  con* 
nected  themselves  with  the  older  grant. 

We  have  not  thus  far  adverted  to  the 
fact,  however,  that  though  the  surveyor, 
in  his  examination,  speaks  of  the  Morgan 
grant  as  .the  debmdants'  grant,  and 
though  he  describes  a  Derry  Berry  line, 
and  states  that  Dale's  beginning  corner 
was  tbe  same  as  that  of  the  Morgan 
grant,  there  Is  absolutely  no  testimony 
tending  to  connect  John  Dale,  tbe  ances- 
tor of  the  defendants,  by  a  chain  of  title, 
with  tbe  Morgan  grant.  True,  tbe  Judge 
said,  apparently  after  the  cross  examina- 
tion of  the  surveyor,  and  when  no  paper 
title  hud  been  offered  by  tbe  defendants, 
that  the  Morgan  or  Dale  grantseeoaed. ac- 
cording to  all  of  the  evidence,  to  cover 
the  land  in  dispute,  and  plaintiffs  made  no 
objection.  If  the  defendants  intended 
to  Insist  upon  the  advantage  of  the  older 
title  for  the  lappage,  it  was  Incumbent 
on  them  to  connect  themselves  with  the 
grant  to  Morgan,  or  show  an  older  title, 
in  some  way,  than  that  offered  by  plaintiff. 
In  the  absence  of  snch  proof,  the  Morgan 
grant  serves  the  purpose  of  taking  the 
right  out  of  the  state,  and  opening  the 
way  to  either  party  tor  showing  title  by 
continuous  adverse  possession,  undercol- 
or, for  seven  years,  when  tbe  statute  was 
running.  We  assume  that  tbe  court  be- 
low has  sent  up  all  of  the  testimony,  since 
the  exception  necessarily  invulves  a  re- 
view of  all  that  waa  offered.  According 
to  the  record,  tbe  plaintiff  was  at  liberty 
to  rely  on  either  grant  to  show  posses- 
sion out  of  the  state.  The  proof  of  a 
counter  possession,  within  tbe  lappage 
of  the  two  grants,  on  tbe  part  of  the  de- 
fendants, could  not  be  extended  beyond 
their  actual  poaaasato  pedis.  In  the  ab- 
sence of  testimony  connecting  tbem  with 
the  older  grant  or  an  older  title,  en  as  to 
give  them  thereby  a  constructive,  posses- 
sion Buperiortothat  which  the  law  would 
otherwise  give  to  tbe  plalntlffB  to  the  out- 
side boundary  of  the  Ferree  and  Brlttaln 
deeds  to  Stacy,  since  they  were  proved 
by  the  surveyor  to  be  coterminus  with 
tbe  Cralge  and  Brittaln  grant.  In  this 
view  of  the  evidence,  the  prima  fac/e  proof 
of  title  In  the  plaintiffs  would  be  shown 
by  all  of  the  witnesaes  as  to  boundary. 
Tbe  failure  of  the  plalutiff'scounsel  to  ob- 
ject when  tbe  court  stated  a  conclusion  as 
to  the  facts,  not  warranted  by  tba  testi- 
mony, would  not  supply  tbe  want  of  tes- 
timony not  offered,  but  necessary  to  sus- 
tain tbe  contention  of  the  defendants.  In 
tbis  aspect  of  tbe  evidence,  even  if  Dale 
waa  Insane  prior  to  the  entry  of  Queen, 
In  1847,  the  defendants,  claiming  nnder  his 
belra,  could  only  hold.  In  tbe  absence  of 
paper  title,  such  portion  of  the  land  aa 
was  actually  occopled  by  blm  for  20  years. 
It  they  exhibited  and  located,  so  aa  to 
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eoTor  the  dtopnted  territory,  an  ulder  title, 
or  Goooecteu  lilm  by  aa  anbroken  line 
witta  the  older  grant,  tti«a  only  would  the 
questloQB,  first  aa  to  the  poeeee«lon,  and 
then  aa  to  the  saulty  of  John  Dale,  arise; 
and,  when  they  arose,  It  would  have  been 
the  ])rovjnce  of  the  Jury  to  pass  npon 
them.  For  the  reasuus  given,  we  think 
that  thecourtbelowerred.  Thejudgment 
of  nonsuit  moat  be  set  aside,  and  a  new 
trial  awarded. 


(Ul  N.  C.  «H) 

FOWliEB  et  sL  T.  OSBOBNE  et  aL 
(Srpreme  Court  vi  NorOi  Candlna.  Dee.20k 
1892.) 

Res  Judicata— DiacHAKOK  or  Mohtoaob— Pbb- 
suHpnoKS — Aduissions  bt  Flbadino. 

1.  la  an  action  for  posseBaion  of  land  on  a 
deed  absolnte  on  its  face,  executed  bj  defend- 
ants' ancestor  to  plaintiffs'  ancestor,  defendants 
pleaded  a  indgment  In  a  prior  suit  between  the 
same  parties,  in  i>hich  the  representatiTes  of 
the  deceased  sncestors  were  additional  parties 
plaintiff  and  defradant;  the  complaint  therda 
alleffins  that  tlw  deed  in  question  was  giveo  to 
secure  a  note,  demanding  judgment  for  the 
amount  thereof,  for  the  sale  of  the  land  to  pa^ 
same,  for  eeneral  relief,  and  for  imssession  of 
the  land.  Uefradants  admitted  that  the  deed 
was  a  mortgage,  and  pleaded  payment  by  pre- 
sumption of  law  and  lapse  of  more  than  10 
years.  Plaintiffs  entered  a  nol.  pros,  as  to  so 
much  of  their  comolaint  as  asked  for  Jadgment 
fbr  jpossession;  ana  on  an  Issoe  submitted,  the 
findmg  WPS  for' defendants  as.  to  payment,  and 
judgment  accordingly.  Bdd,  that  the  preTlous 
adjudication  as  to  parmmt  and  the  chaiacter 
<it  the  deed,  whwe  derendants  have  been  in  poa- 
session  more  thf  n  20  years,  created  a  presump- 
tion of  abandonment  by  nlaintiffs,  and  a  reoon- 
Teyance  to  defendants.  Kay  t.  Pearce,  84  N. 
C  485,  followed. 

2.  The  adndarfon  1^  defendants,  In  the  pre* 
tions  suit,  of  an  allegation  in  the  complaint 
that  the  deed  was  in  fact  a  mortgage,  waa 
equivalent  to  a  finding  on  an  issue  raised. 

3.  The  presence  of  the  personal  ri'present- 
atires  of  both  parties  to  the  deed  In  the  for- 
mer suit,  in  addition  to  their  respectlTe  heirs, 
did  Dot  destroy  the  concluslTe  effect  of  the 
Judgment  npon  the  hdrs  at  law  ai  either  as  to 
any  Issue  actually  InvoWed,  and  the  joinder  of 
an  unnecessary  party  would  not  reliere  the 
bdn  from  an  estoppd  created  by  the  Judg- 
ment; nor  would  the  presence  of  parties  made 
necessary  by  another  phase  of  the  former  ac- 
tion Impair  the  force  of  the  adjudication  of  any 
question  that  should  afterwards  arise  between 
parties,  all  of  whom  were  before  the  court  when 
such  adjudication  was  made. 

Appealtromeuperlor  court,  Iredell  conn- 
ty;  HolTBB.  Judge. 

ActiOQ  by  Qeorge  W.  Fnwler  and  others 
agalnet  J.  £.  Osborne  and  others.  Jndg- 
ment  lor  defendantii.  PlalntlllB  appeal. 
Affirmed. 

D.  M.  Farebes  and  T.  B.  B&lley,  for  ap- 
grilanta.  Arm&eid  A  Turawt  lor  appal- 

Atbrt,  3.  The  action  Is  brooffht  to 
recover  puaeeselon  of  land  conveyed  by 
the  ancestor  of  the  defendants  to  the  an- 
cestor of  the  plaintKfa  by  two  deeds  abso- 
lute npon  their  face.  If  nothing  more  ap- 
peared, the  plaintiffs  woald  be  entitled  to 
an  afflrmatlve  response  to  an  Issue  In- 
volving the  title.  But  the  defendants 
pleaded  as  an  estoppel  the  Judgment  In  a 
fbrmer  aetloo  between  the  aame  parties, 


with  the  personal  repFesentatlvea  of  the 
mother  of  plaintiffs  and  of  the  father  of  tb» 
defendants  aa  additional  parties  plaintiff 
and  defendant  respectively.  The  former  ac- 
tion (which  came  up  on  appeal  entitled 
Morris  v.  Osborne,  104  N.  C.  «09, 10  S.  E. 
Bep.  470)  was  founded  upon  the  allega- 
tion that  the  very  deeds  now  relied  on  as 
evidence  of  title  were  In  fact  a  security 
for  the  payment  of  a  note  for  (930,  exe- 
cuted by  Thomas  A.  Osborne,  (he  father 
of  defendants,  on  the  17th  of  Deremtwr, 
1866,  and  payable  to  £ll<a  H.  Fowler,  the 
mother  uf  plaintiffs.  In  that  action  the 
plaintiffs  In  the  prayer  for  relief  asked 
(1)for  Jndgmeut  for  the  amount  of  note 
with  interest  and  cost;  (2)  that  the  de- 
fendant  admlufstrator,  Tomllnson,  tw  re- 
quired to  sell  the  land,  nnless  the  Judg- 
ment should  be  paid  wltfaln  a  reasonable 
time;  (3)  for  general  relief;  (4)  for  pos- 
eessloD  of  the  land.  The  defendants  In 
tbelr  answer  In  the  former  action  admit- 
ted that  the  note  was  given  tu  secure  in- 
debtedness, but  Insisted  that  It  was  «xe- 
cnted  assecnrity  for  an  acconnt  Instead 
of  the  note  sued  on,  and  that  the  note 
was  paid,  or  presumed  by  law  to  have 
been  paid  on  account  of  the  lapse  of  time. 
The  defendants  might  have  raised  an  issue 
by  denying  that  the  deeds  were  In  lact 
mortgages;  and  tbelr  admission  ol  the 
allegation  In  the  complaint  that  the  deed 
was  executed  as  a  mortgage,  though  to 
secure  an  account,  was  equivalent  to  a 
finding  on  an  Issne  when  there  Is  a  denial. 
The  Jury  responded  to  an  Issne  submitted 
In  that  case,  that  the  debt  (the  note  for 
f980)  had  been  paid,  or  that  the  presum[>- 
tlon  of  payment  bad  arisen  by  the  lapse  of 
time,  and  bad  nut  been  rebutted,  wblcb. 
In  contemplation  ol  law,  was  the  same 
thing.  The  adjudication  between  alt  uf 
the  parties  In  Interest  that  a  debt  has 
been  paid  is  the  very  highest  evidence  of 
the  fact  of  payment;  and  the  effect  of  such 
adjudication,  whether  founded  upon  di- 
rect proof  or  unrebuttod  presumption,  Is 
to  discbarge  the  Ilea,  and  ordinarily  to 
leave  the  mortgagee  under  a  mortgage 
deed,  or  the  grantee  under  an  absolute 
deed  executed  as  a  security  for  the  debt, 
as  the  bolder  of  the  naked  legal  estate, 
compellable,  in  a  suit  brought  by  the 
mortgagor  or  grantor,  (or  the  heirs  of 
either,  as  the  case  may  be,)  to  formally 
discharge  the  Hen  or  reconvey  the  land. 
1  Jones,  Mortg.  8S  S72, 973 ;  2  Jones,  Mortg. 
S  1060.  But  the  note  sued  on  in  thetormer 
action  was  executed  by  Thomas  Osborne 
In  1867,  and  the  deeds  on  which  plaintiffs 
rely  to  show  title  In  1868,  while  thisactlon 
was  not  brought  till  July,  1890.  In  Ray 
V.  Pearce,  84  N.  C.  485,  It  was  held  that 
where  presumption  of  payment  of  the 
debt  aecnred  by  a  mortgage  deed  arose 
by  the  lapse  of  10  years  (under  section  19, 
e.  66,  Bev.  Code)  from  the  dateof  the  nut^ 
or  of  some  act,  such  as  the  last  payment 
made  upon  It,  sbown  In  rebuttal  of  tha 
preaunptlon,  the  courts  would  presume, 
also,  as  against  the  mortgagee  or  bis  as- 
signee, that  there  had  been  a  reconvey- 
ance, although  the  deed  and  bonds  re- 
mained In  the  possession  of  such  mort- 

gagee  or  bis  assignee.  In  our  case  there 
ad  bean  a  eonclnalve  determination,  at 
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least,  of  the  controrwiy  a«  tothepar- 

ment  of  tbe  debt  and.  the  ebaracter  of  tbe 
deed.  If  with  each  data  a -reeonvRyance 
of  tbe  legal  estate  la  preHnmed.  tbe  claim 
of  the  plaintiffs  to  recover  on  the  deed 
would  be  settled,  without  entering  apon 
tbe  discussiOD  of  tbe  gnestlon  whether  tbe 
Issue  an  to  title  mtKbt  have  been  adjudi- 
cated in  tbe  former  acdnn  after  tbe  record 
then  madebyleaveaf  court  that  the  plain- 
tiffs entererl  a  nol.  proa,  as  to  tbn  allega- 
tion of  title  and  demand  for  possession 
set  forth  in  their  complaint.  Tbe  lapse  of 
10 ore  than  20  years  from  January  1,  IHTO. 
to  July,  1890,  during  which  time  It  seems 
to  be  admitted  that  the  defendants  were 
in  ponesslnn  of  the  land,  would  give  rise 
to  the  presumption  of  an  abandnnmrat 
by  the  plaintiffs,  if  oo  other  fact  was  con- 
sidered as  concluded  by  the  former  action 
except  that  the  d3ed  absolute  upon  Its  face 
was  in  reality  a  mortgage.  The  admis- 
sion as  to  the  character  of  tbe  deed  being 
equivalent  to  a  finding  of  fact  by  the 
Jury,  and  the  debt  having  been  paid  be- 
fore this  action  was  brorght,  we  would 
be  giving  a  very  narrow  construction  to 
the  statute  (Code,  c.  Ba.  §  19)  were  we  to 
bold  that  even  in  the  absence  of  tbe  plea 
or  proof  of  continuous  possession  for  20 
years  or  10  years  by  defendants,  but  in  the 
face  ola  plea  nf  estoppel, under  wblch  they 
show  that  the  deed  Is  a  mortgage  and 
the  debt  paid,  tbe  plaintiffs  conid  recover 
Id  a  court  where  law  and  equity  are  ad- 
ministered upon  a  bare  legal  title  which 
they.  In  contemplation  of  law,  have  either 
abandoned  or  hold  subject  to  the  demand 
of  the  defendants  fur  a  reconveyance. 
Supposing  tbe  former  action  to  have  been 
brought  orlgloally  only  lor  a  foreclosure 
of  the  mortgage,  without  any  allegation 
of  tbe  unlawful  withholding  of  <)r  prayer 
fur  possession,  or  that  the  entry  of  the  no7. 
pros,  brought  about  the  same  state  of 
affairs,  two  questions  were  stllllnvolved 
in  the  controversy.  The  plaintiff  could 
not  demand  his  decree  till  he  should  estab- 
lish tbe  t&ctB—Firat,  that  the  debt  was 
due  and  owing;  «acoiid,  that  the  deed 
was  executed  as  a  mortgage  to  secure  Ita 
payment.  The  execution  of  the  deed  was 
admitted,  but  the  debt  was  shown  to 
have  been.  In  legal  contemplation,  aatis- 
fled.  The  court  adjudged  that  the  note 
sued  on  had  been  paid,  and  upon  the 
pleadings  and  verdict,  certainly  with  tbe 
additional  admission  made  opon  the  trial, 
and  recited  in  the  decree,  that  the  defend- 
ants bad  been  in  possession  since  the  ex- 
ecation  of  the  deed,  it  was  within  the 
power  of  the  court,  and  It  was  the  duty 
of  the  Judge,  un  motion  of  the  defendants 
therein,  to  further  adjudge  and  declare 
that  the  land  was  "discharged  from  the 
operation  uf  any  lien  arising  from  said 
trust.  ~  This  adjudication  being  binding 
upon  the  beirs  at  lawol  both  of  tbe  parties 
to  the  original  deed,it  woald  follow,  under 
tbe  principle  laid  down  in  Bay  v.  Pearce, 
snpra.  that  a  reconveyance  by  Eliza  H. 
Fowler  or  ber  heirs  to  Thomas  Osborne 
or  bis  heirs  would  be  presumed,  from  the 
lapse  of  time  and  the  discharge  of  tbe  Hen, 
to  baTe  been  aetnally  made. 

Tbe  presence  of  tbe  personal  representa- 
Uves  of  both  parties  to  tbe  deed.  Id  addi- 


tion to  tbeir  respective  beIrs,  did  not  de- 
stroy tbe  eoncluslve  effect  of  a  Judgment 
as  to  any  Issue  actually  involved,  upon 
the  heira  at  law  of  either.  The  Joinder  of 
an  unnecessary  party,  even,  would  not 
relieve  the  heirs  from  the  estoppel  created 
by  the  Judgment,  nor  would  the  presence 
of  parties  made  necessary  by  another 
phase  ul  a  former  action  impair  the  force 
of  an  adJndicatloD  of  any  question  that 
should  afterwards  arise  between  parties, 
all  of  wbora  were  before  the  court  when 
such  adjudication  was  made.  We  can 
thus  dispose  of  this  case  without  recourae 
to  the  well-established  principle  that  tbe 
parties  to  an  action  are,  as  a  general  rule, 
concloded,  not  only  as  to  issues  that  were 
litigated,  but  as  to  matters  that  might 
have  been  determined  therein.  "The  es- 
toppel Is  not  confined  to  tbejadgment, 
but  extends  to  all  facts  Involved  In  It,  as 
necessary  steps,  ur  tbe  ground  work  upon 
which  it  must  have  been  founded."  Sedg. 
&  W.  Tr.  Title  Land,  §508.  Where  the 
plaintiffs  In  an  action  pray  for  general 
relief,  or  even  in  tbe  absence  ot  any  prayer 
at  all,  it  Is  the  duty  of  tbe  court  to  grant 
them  such  relief  as  the  facts  alleged  In  the 
complaint,  and  proved  or  admitted,  en- 
title them  to  demand.  Harris  v.  Sneeden, 
104  N.  C.  369,  10  S.  E.  Kep.  477;  Krilght  v. 
Hough  tailing,  85  N.  C.  17.  Upooacarefnl 
scmUny  of  the  whole  record  we  tbink 
that  there  was  no  error. 


(Ill  N.  C.  «2) 

DAVIS  T.  DUVAL. 
(Supreme  Court  of  North  Caroliaa.  Dec 
22,  1S92.) 

Claims  aoaikst  Dbobdent's  Estate— Btidekcb. 

Where  services  have  been  rendered  to 
defendant's  intestate,  testimony  that  an  action 
brought  by  the  heirs  of  iatestate  to  set  aside 
for  undae  influence  a  deed  to  plaintiff  from  ia- 
testate, given  in  consideration  of  these  ■errices, 
was  compromised.  Is  admissible  to  show  that 
tlie  services  liad  not  Iwen  paid  for. 

Appeal  from  superior  court,  Macon 
county;  Hoke,  Judge. 

Action  by  D.  O.  Davis  against  J.  K. 
Duval,  admialstrator,  for  work  and  labor 
done  for  defendant's  Intestate.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

There  was  evidence  of  plaintiff  tending 
to  show  that  Abel  Bnckner,  being  en- 
feeble by  age,  requested  plaintiff  to  come 
on  bis  place  and  take  care  ol  himself  and 
wife  In  their  last  years;  tbat Davis  moved 
on  place,  living  sometimes  In  boose  with 
intestate  and  sometimes  In  a  house  near 
by  on  same  farm:  and  that  Davis  and 
bis  family  looked  after  and  cared  for  In- 
testate for  the  last  three  or  four  years  of 
his  life.  The  character  of  work  and  serv- 
ices were  proven  in  detail  by  aome  of  tbe 
witnesses,  and  tbe  value  estimated  at  dif- 
ferent amounts,  some  placing  it  at  $6S  per 
year;  one  witness  testifying  tbat  the  last 
year,  when  intestate  was  very  feeble,  re* 
quiring  much  attention,  this  service  was 
worth  as  much  as  9100  per  year.  There 
was  also  evidence  that  Davis  and  his  fam- 
ily had  the  benefit  of  a  good  home  when 
on  Buckner's  place,  and  had  also  some 
'benefit  from  tbe  product  ol  the  farm,  and 


Digitized  by 


Google 


472 


SOUTHEASTERN  BI^BTEB,  Toi^  16. 


(S.  a 


that  bis  Mrrlmi  were  not  wortb  so  nfiiell 
flB  evldenne  ol  plaintiff's  witnesses  tended 
to  show.  There  was  alBo  evidence  to  show 
that  Backner.durlag  bis  Hie,  had  expressed 
himself  as  belnx  content  with  the  work  of 
Davis  and  bis  family,  saying  hlsotberchll* 
dren  would  not  help,  and  that  without 
tbe  care  and  attention  of  Dnvla  lieand  his 
wife  eoold  not  have  Kotten  alonfc  without 
hlrlnff  help,  and  that  he  Intended  to  pro-' 
vide  fur  Davis  and  his  family  in  respect  to 
the  work.  There  was  evidence  that  Buck- 
ner  and  bis  wife  had  made  a  deed  to  Davie 
during  his  lifetime,  purporting  to  be  for 
such  services,  and  that  Davis  accepted 
BQch  deed  for  same,  and  bad  tbe  deed  re- 
corded after  iutestate'R  death,  and  before 
spring  term,  1801,  ot  snperlor  court,  and 
propused  to  hold  laud  under  said  deed. 
There  was  also  evidence  tending  to  show 
that  Buckuer  had  made,  or  nndertakeii  to 
make,  a  will,  giving  tu  Davis  aomethlug 
like  same  property  Included  In  deed,  but 
said  will  was  defective  becnuse  not  per- 
fectly witnessed.  Plaintiff  wna  permitted 
to  prove,  over  the  objection  of  defendant, 
that  tbe  children  and  heirs  at  law  of  Buck- 
ner,  tbe  Intestate,  Instituted  an  action  In 
the  superior  court  ot  Macon  county,  after 
tbed(*ath  of  said  Buckner,  against  Davis 
and  bis  wife  to  set  aside  the  above  deed 
for  undue  in6uence,  and  other  reasons,  (tbe 
record  ufsald  suit  was  also  lutrodured  as 
part  of  said  proof;)  that  defendant, 
Duval,  with  his  wife,  who  was  one  of  the 
chUdren  and  heirs  at  law  of  said  Intestate, 
were  two  of  plaintiffs  in  said  suit,  and 
Davis  and  his  wife,  who  was  a  daughter 
and  also  beir  at  law,  were  defendants; 
that,  bi-fore  bringing  this  action,  said  suit 
was  compromised  and  Judgment  entered 
setting  aside  satd  deed.  There  was  also 
evidence  that  no  compensation  torservlces 
was  alluwe<1  for  or  mentioned  In  said  ad- 
Instmunt  and  compromise;  that.aftersald 
compromise,  the  defendant,  Duval,  quall- 
ttpd  as  administrator  of  the  Intestate,  and 
Is  pruceedlng  to  administration  uf  tbe 
estate.  Tbe  plaintiff  was  permitted  to 
prove,  over  the  objection  of  tbedefendant, 
that  them  were  personal  asseta  of  estate 
to  amooat  of  $500  and  mon,  and  that 
there  were  no  dents  of  any  consequence. 
This  proof  was  offered  with  a  view  to  ren- 
der competent  the  declaratloD  of  some  of 
the  children  and  heirs  and  distributees  of 
Buckner  that  theplaintlO's  claim  waajust. 
Thedeelarattou  of  the  children  and  heirs 
was  not  given  In  evidence,  nor  eoniddered 
by  the  Jury.  The  defendant  contended, 
and  asked  the  court  to  charge,  that  the 
acceptance  of  the  deed  by  tbe  plalntifffrom 
Buckner  while  living,  which  purported  to 
be  In  satisfaction  of  plaintiff's  services, 
would  estop  plaintiff  frummaklng demand 
hy  action  as  a  creditor  of  the  estate;  (3) 
that  services  were  not  worth  so  much  as 
t;lalmed;  (8)  defendant  further  demanded 
as  a  connterelalm  a  note  ot  plaintiff  that 
defendant  held  as  administrator  of  Buck- 
ner, the  note  being  shown  In  evidence. 
The  court  charged  the  Jury  that  the  insti- 
tution of  the  action  and  Judgment  setting 
aside  the  deed,  and  the  defect  In  the  will, 
would  revive  claim  of  plaintiff  for  his 
services,  and  he  would  have  a  right  to  r»> 
covi>r  what  the  Jnty  ahould  decide  thej 


were  worth ;  that  the  Jarr  eonU  not  Rive 
more  than  the  amount  demanded  In  enm- 
mous,  $200.  and  aa  much  leas  aa  tbey 
might  decide  upon;  that  the  defendant 
was  entitled  to  a  claim  against  plain- 
tiff to  amount  of  note.  There  was  a  ver- 
dict fur  plaintiff  on  Issues  snbmltted  for 
$200  for  services,  and  lor  defendant  on 
counterclaim  to  the  amount  of  the  note. 
(1)  Defendant  moved  for  new  trial  for  er- 
ror in  permitting  evidence  tncompromlaed 
case  above  speclflud ;  (2)  error  In  admit- 
ting evidence  on  assets  and  condition  of 
estate.  Thei-e  nas  Judgment  on  the  ver- 
dict for  plalutiff  for  dlfl^reuoe  of  aerrlce 
over  counterclaim. 

JoDfiB  &  Daohit,  lor  appellant.  tT.  F, 
Bay,  for  appellee. 

Prr  Cukiau.  We  have  carefully  consid- 
ered tbe  record  In  thU  case,  as  well  as  tbe 
authorities  cited  by  defendant's  cnuosel, 
and  can  And  no  error  In  the  rullnga  of  his 
honor.  Tbe  admission  of  the  evidence  aa 
to  the  personal  assets  and  aa  to  there  be- 
ing no  debts  ot  any  consequence,  for  the 
purpose  ot  rendering  competent  the  dec- 
larations of  the  beira,  was  harmless,  aif  no 
such  declarations  were  offered  or  received. 
The  services  wererendered  by  theplatntlff, 
and  it  was  competent  to  show  by  tbe 
compromised  decree  that  they  had  not 
been  paid  for;  tbe  deed  given  In  considera- 
tion uf  the  same  having  been  set  aside. 
There  seems  tu  be  no  contention  on  the 
part  of  the  aduilnltitrator  that  there  were 
notsufflclent  assets  to  pay  the  creditors, 
as  well  as  the  plaintiff,  and  we  can  fcu  no 
error  of  which  the  defendant  can  Justly 
complain.  Affirmed. 

<ns.  a  4») 

•     TAKT  V.  GTJBSa 
ifivvnme  Omat  of  South  Oargllns.  Nov. 
17,  18B2,) 

DSBD  AB80LUTB  IS  FOBU  —  AbIXDONMBNT  OV 
RiOBT  TO  RbDBKU  ^RbcBPTION  or  EVIDB!TOB— 
LlMITATIOK  BT  CODRT  —  AD11IB8ION  OV  XhCSBT- 

1.  The  fact  that  one  who  holds  land  nndu 
coatract  to  coavey  od  psTment  of  the  pnrefaue 
money  acospts  a  leue  from  those  who,  havinff 
paid  the  pnichase  money  at  the  request  of  the 
pnrchaser,  agree  to  convey  to  him  on  rmayment 
by  him,  does  not  show  an  abandonment  by  him 
of  his  rights  nnder  the  contract,  where  the  rent 
reserved  is  never  paid  or  demanded,  the  taxes 
are  paid  by  him  aa  before,  and  he  matlDnes  to 
make  valuable  improvemeats  oa  tbe  land. 

2.  Where,  on  an  iisoo  as  to  ownership  of 
land,  the  fact  of  a  lease  from  plaintifl  to  de- 
fendant is  conceded,  but  the  court  holds  It  to 
have  been  nnfairly  obtained,  defendant  cannot 
complain  that  the  coort  mled  that  no  farth^ 
evidence  as  to  an  acknowledgment  by  plaintiff 
of  having  made  tlM  lease  was  necessary,  aa  sack 
evidence  could  not  have  tandsd  to  dbqitova  Oa 
nnf  aimess  of  tlie  lease. 

3.  Where  one  object  of  the  action,  as  stated 
In  the  complaint,  was  to  require  defendant  to 
eBtablish  the  amount  of  plaintUTs  indebtedness 
to  liim,  and  hi  denied  that  plaintiff  owed  Urn 
anything,  relying  on  that  as  a  ground  of  de- 
fense, he  cannot  daim  to  have  been  misled  by 
plalDtiffs  offer  of  a  entaln  amount  into  sop- 
posing  that  plaintiff  was  willing  to  adnyt  la- 
debtedneas  to  that  amoont. 

Appeal  from  common  pleas  clreolt  eoarl 
of  Barnwell  county;  Jambb  F.  Iu.a^ 
Judge. 
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Action  by  Jamva  O.  Tant  asralDBt  S.  D. 

U.  OoMB.  Jadgment  for  platutltf.  De- 
tendaot  appeals.  Affirmed. 

Followlug  la  tbe  decree  of  tbe  drcolt 
court: 

"Tiie  plaintiff  brloKB  tbis  action  to  en- 
join tbe  defendant,  ble  ajcenta  and  attor- 
neys, from  proceeding  to  dlspossesa  tbe 
plaintiff  or  tbe  lands  raeotlnned  and  dn- 
Bcrlbed  In  tbe  compJalnc  until  tbla  action 
iM  heard  and  determined;  to  rertolre  tbe 
(lefeudant  to  eetabUab  the  amount  dne 
bim  by  the  plaintiff  on  account  of  the  par- 
cbase  money  of  said  lauds,  and  to  re- 
quire defendant,  apon  the  payment  of  the 
same,  to  deUt er  np  tbe  deed  to  aatd  lands 
beM  by  blm  to  be  canceled;  and  lor  socb 
other  and  further  relief  as  may  bejust, 
Tbe  defendant  resists  the  action  of  tbe 
plaintiff,  clalmiug  to  be  tbe  onrner  of  said 
premises,  and  to  have  purchased  the  same 
fur  value,  withont  notice  of  any  legal 
rlKhts  or  equities  between  theplatntiffand 
tbe  defendant's  Kruntor,  and  alleging  that 
tbe  plaintiff  Is  the  tenant  of  tbedefendaot, 
buldlng  orer  after  the  determination  of 
bis  lease,  and  praying  that  the  Injunction 
be  denied,  a  receiver  of  said  premises  be 
appuluted  to  collect  and  receive  the  reata, 
and  for  tbe  possession  of  the  premises, 
and  tberents  thereof.  Tbecasewas  beard 
by  me  at  tbe  Uarcb.  IBbt.term  ottbeconrt 
of  common  pleas  for  Barnwell  county. 
The  facts,  as  eBtablisbed  by  tbe  testimony, 
are  an  follows:  Some  time  about  the 
middle  of  December,  1868,  one  W»B.  Dow- 
liog,  who  was  then  the  owner  of  the  lands 
in  dispute,  agreed  by  parol  with  James 
C.  Tant,  tbe  plaintiff,  to  sell  and  convey 
to  him  tbe  said  lands  In  contdderatloo  of 
tbe  sum  iA  ffven  bnndred  and  fifty  dol- 
lars, payable  m  tbree  equal  anifaal  Install- 
ments;  and  that,  upon  the  payment  of 
the  purchase  money,  be,  6.  Dowling. 
wouli  make  tbe  plaintiff  a  title  to  said 
premises  with  warranty.  On  the  22d  day 
of  December.  186S,  W.  B.  Dowling  wrote 
tbe  following  letter  to  tbe  plaintiff: 
'Bamberwr.  8.C.tDec.  22.1868.  Mr.  J.  C. 
Tant:  Ton  can  go  on  the  place  to  work 
on  oar  bnrgatn  that  we  made,  for  you  to 
give  me  seven  hundred  and  fifty  dollars, 
and  you  to  pay  one  third  of  It  every  year 
for  three  years,  and  then  I  will  give  you 
warranted  titles  when  paid  for  I  wlU 
gire  you  now  sheriff's  titles,  as  soon  as  I 
can  cat  Mr.  Patrick  to  fix  ttaem  for  me. 
W.  B.  DowuNO.' 

"Upon  tbe  receipt  of  this  letter,  the 
plaintiff  took  possession  of  said  lands, 
and  has  been  In  the  continuous  and  unln- 
terrnpted  uccnpatlon  and  enjoyment  of 
the  same  opto  tbe  present  time,  and  has 
from  time  to  time,  and  at  considerable  ex- 
pense, mado  valuable  and  permanent  Im- 
provements tbereott,  by  which  tbe  value 
of  said  p reraises  has  been  largely  Increased. 
W.  B.  Dowling  afterwards  died.  leaving 
of  force  bis  last  will  and  testament,  by 
which  be  appointed  Jacob  E.  Free  bis  ex- 
ecutor, with  power  to  sell  and  convey 
lands  in  settlement  of  bis  estate.  On  tbe 
SStb  day  of  Febniaiy,  187(1,  plaintiff  placed 
In  tbe  hands  of  bis  attorney,  F.  Hay 
Gaott,  Esq.,  one  bnndred  and  ninety  dol- 
lars, to  i>e  applied  towards  the  payment 
of  tbe  pnrcbam  money  <rf  said  lands. 


Tbe  receipt  of  F.  Hay  Oantt.  Esq.,  recites 

that  tbe  money  Is  to  be  paid  to  Jacob  E. 
Free,  executor  of  the  estate  of  W.  B.  Dow- 
ling, upon  bis  elgnlug  and  delivering  a 
bund  tor  titles  to  the  said  J.  C.  Tant,  to 
be  made  in  accordance  with  agreement 
given  by  W.  B.  Dowling  In  bis  lifetime. 
Tills  money  was  paid  over  to  Jacob  £. 
Free,  executor,  on  the  9tb  day  of  March, 
1870.  The  bond  for  titles  was  not  pro* 
duced  at  tbe  trial.  Theplaintirf,  hovrever, 
testifies  to  Its  exlateDce.  I  am  SHtlafled 
from  tbe  receipt  of  Mr.  Oantt,  and  the  tes- 
timony, that  the  bond  fur  titles  was  ex- 
ecuted and  delivered  by  Jacob  E  Free,  ex- 
ecutor, to  the  plaintiff.  After  this  tbe 
plaintiff  made  other  payments  to  tbe  said 
executor  on  said  lands.  In  1873,  Jacob  B. 
Free,  executor,  being  desirous  of  closing 
the  estate  of  his  testator,  required  a  full 
settlement  from  the  plaintiff.  He,  not  be- 
ing prepared  to  meet  tbe  debt  In  full,  pro- 
cured W.  H.  Wroton,  a  frleud,  to  take  up 
tbe  indebtedness  for  him.  W.  H.  Wroton 
having  paid  tbe  balance  of  tbe  purchase 
money  dne  by  plaintiff  to  tbe  estate  of  W. 
B.  Dowling,  deceased.  Jacob  £.  Free,  aa 
execntpr,  as  aforesaid,  on  the  4th  day  of 
February,  1878,  conveyed  the  said  prem- 
ises to  the  said  W.  H.  Wroton,  heagreelng 
with  tbe  plaintiff  by  parol  to  extend  the 
time  tor  the  payment  of  the  balance  of  the 
purchase  money  paldby  blmfortwoyears, 
and  to  convey  the  land  to  plaintiff  upon 
tbe  payment  of  the  same,  and  tbe  Interest 
thereon.  Tbe  evidence  shows  no  pay- 
ments by  tbe  plaintiff  to  W.  H.  Wroton 
on  account  of  said  lauds.  On  the  I8th 
Decembsr,  1875,  W.  H.  Wroton  executed  a 
mortgage  of  said  lands  to  F.  J.  Pelzer, 
to  aeenrea  debt  dne  by  Wroton  to  Pelser, 
Bodgers  ft  Co.  W.  H.  Wroton  after- 
wards made  an  assignment  for  the  heoeflt 
of  bis  creditors,  whereby  Warren  &  Mitch- 
ell were  made  his  assignees.  In  1879  the 
mortgage  executed  was  In  an  action 
agninst  tbe  assignees  of  Wroton  foreclosed, 
and  the  premises  were  ordered  to  be  sold 
by  tbe  sheriff  of  Barnwell  county.  After- 
wards J.  W.  Lancaster,  then  being  sheriff 
of  said  county,  sold  under  said  Judgment 
of  foreclosure  the  said  premises,  and  the 
same  were  purchased  at  said  sale  by  H.  C. 
Bice,  who  compiled  with  the  terms  of  sale, 
and  received  a  conveyance  to  said  premises 
from  said  sheriff,  bearing  date  the  10th 
day  of  November,  1879.  On  tbe  6th  day 
of  February,  1884,  tbe  plaintiff  made  and 
delivered  to  H.  C.  Bice  hts  promissory  note 
In  the  sum  of  91.5^7.62,  payable  the  let 
January,  1885,  with  Interest  at  the  rate 
of  10  per  cent,  per  annum,  the  considera- 
tion of  said  note  being  tbe  balance  dne 
by  blm  to  the  said  H.  C.  Rice  on  tbe  pur- 
chase money  of  said* land,  and  theamount 
dne  by  him  at  that  time  to  H.  C.  Rice  and 
Mrs.  H.  J.  Wroton,  as  copartners  andet 
the  firm  name  of  H.  C.  Rice  &  Co.,  on  ac- 
count of  goods  sold  and  delivered.  On 
the  lOtb  day  of  December,  1884,  H.  C.  Rice 
conveyed  bis  Interest  In  said  lands  to  Mrs. 
B.  J.  Wroton  la  settlement  .of  certain 
partnership  transactions  between  them, 
and  ddlvered  to  her  with  said  convey- 
ance the  promissory  note  of  plaintiff 
above  mentioned. 
'The    plaintiff    teatlflee   that,  being 
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prertted  for  the  payment  of  this  indebted- 
nesa  for  the  land,  he  applied  tn  the  firm  of 
Felzer,  Bodfcera  &  Co.,  who  were  then  bla 
factora,  to  take  It  ap  for  him.  That  he 
aawF.  J.Pelxerof  said  firm,  and  beasreed 
to  take  optblBindebtedneBS  tor  blm.  That 
he  explained  to  F.  J.  Pelzer  tally  bla  agrev- 
meiit  rrapectlng  the  parchuae  of  eald 
lands.  That  In  1S85  bis  Indebtedness  to 
Mrs.  H.  J.  Wroton  for  the  land  was  ar- 
ranged by  PelxeriRodgers&Co.iand  after- 
wards he  save  to  Pelser,  Rodgers  &  Co. 
bla  promissory  note  for  $1,158.77,  belns 
the  balance  then  doe  by  lilm  on  the  note 
Klveu  to  H.  C  Rice.  which  bad  been  deliv- 
ered to  Mrs.  H.  J.  Wroton,  and  by  her 
transferred  to  F.  8.  RodKers  for  the  bene- 
fit of  Felzer,  RodKeni  &  Co.;  and  that 
thereupon  the  H.  C.  Rice  note  was  deliv- 
ered op  to  blm  canceled.  F.  Rodsers, 
tn  his  testimony,  attempts  to  deny  these 
facta.  His  testimony,  however,  does  not 
Impress  me;  and  F.  J.  Pelier,  who  trans, 
acted  the  baslness  for  the  firm  with  the 
plaintiff,  was  not  examined.  The  plaintiff 
Is  corroborated  by  the  acconnts  rendered 
and  by  the  poaseaslon  of  the  Rice  note 
canceled. 

**On  tbe  10th  Jannary,  1886,  Mrs.  H.  J. 
WrotoD  conveyed  her  Interest  In  said 
lands  to  Francis  8.  Rodsera,  to  seenre  a 
debt  doe  by  the  firm  of  Wroton  &  Co.  to 
Pelser.  Rodgers  ft  Co.  Francis  S.  Rodgers 
held  this  conveyance  for  the  beoefit  of  tlie 
firm  ot  Pelser.  Rodgers  ft  Co..  of  which 
firm  be  was  a  member.  On  6th  of  Febru- 
ary, 1885.  tlie  plaintiff  united  with  Francis 
8.  Rodgers  la  executing  a  contract  where- 
by Rodgers  agreed  to  lease  the  lands 
'known  as  tbe  "Taot  Place,"  and  on 
which  J.  G.  Tant  now  resides,  for  the  term 
of  one  year,'  to  the  plaintiff,  for  the  sum  of 
f200.  and  the  plaintiff.  In  consideration  of 
the  use  and  occupation  of  said  lands  for 
said  term,  agreed  to  pay  Rodgers  said 
rental,  and  to  secure  same  Rodgers  was 
bavea  llenoo  the  crops  madeon  said  place 
during  tbe  year  1886.  This  contract  was 
Dot  recorded.  It  was  renewed  by  Indorse- 
ment In  writing  for  the  years  1887  and 
1888.  Pelser,  Rodgers  ft  Co.  were  the  fac- 
tors of  the  plaintiff  from  1884  to  1888.  in- 
clnslve,  and  advanced  money  and  supplies 
to  tbe  plaintiff,  and  sold  bis  cotton  crops. 
In  the  accounts  rendered  by  said  firm  to 
tbe  plaintiff,  he.  in  charged  on  tbe  Ist  of 
November,  1885.  with  tbe  note  of  91,158.77. 
On  the  16th  of  April.  1890.  plaintiff  exe- 
cuted to- defendant,  8.  O.  M.  Oueas,  an 
agricultural  lease  and  lien  to  secure  $^60 
rent  of  said  lands  for  the  year  1890.  in  the 
paper  the  plaintiff  agrees  *  to  take  good 
care  of  tbe  premises,  and  to  deliver  posses- 
sion of  same  at  tbe  expiration  ot  the  lease 
without  further  notice.'  This  lease  and 
lien  was  filed  and  Indexed  In  tbe  office  of 
the  register  of  mesne  conveyances  for  said 
county  on  23d  April,  1890.  and  was  paid 
by  tbe  plaintiff  on  tbe  29th  of  September, 
1890.  On  the  Hmt  April,  1880,  Francis  S. 
RudKers  conveyed  all  the  interest  held  by 
him  Tn  said  premises  to  the  said  8.  D.  If. 
Gness,  wbo  now  claims  to  be  the  boa» 
Ude  purchaser  lor  value  of  said  premises, 
without  notice  of  any  legal  rights  or 
equities  between  the  plulntiff  and  tbe 
defendant's  grantota.  The  plaintiff  dur^ 


[ng  all  these  years  paid  the  taxes  on  said 
premises.  Sometimes  the  amount  of  taxes 
was  advanced  by  Pelser,  Rodgers  ft  Co., 
but  were  charged  against  plaintiff  In  his 
accounts  with  said  firm.  No  moneys 
were  paid  to  Francis  8.  Rodgers  or  to 
Felcer,  Rodgers  ft  Co.  by  tbe  plaintiff  as 
rents  on  the  lease  and  lien  executed  to 
Francis  S.  Rodgers  above  mentioned. 

**  The  plaintiff,  as  I  gather  from  the  affi- 
davit uf  Francis  8.  Rodgers,  made  in  tbe 
cause,  and  which  he  stated  was  correct 
while  on  the  stand,  owed  the  firm  of 
Pelser,  Rodgera  ft  Co.  a  balance  on  ac- 
count lor  the  year  1888  of  $124.88.  After  a 
careful  study  of  all  tbe  testimony,  both 
oral  and  documentary,  I  have  no  doubt 
but  that  all  the  parties  who  were  engaged 
and  took  part  In  the  various  transfera 
and  transactions  concerning  tbe  lands  In 
dispute  priorto  thp  transfer  to  the  defend- 
ant herein  were  fully  apprised  of  the  teu- 
ure  by  which  the  plaintiff  held  said  lands, 
and  were  folly  Informed  ot  tbe  nature  of 
his  rights  and  equities  therein.  Besides,  *t 
RiuRt  not  be  lost  sight  of  that  the  plain- 
tiff during  all  these  years  was  In  the  open 
and  notorious  posnession  of  these  lands, 
occupying,  using,  improving,  and  claimlofc 
them  as  his  own.  Now.  as  to  the  deiand- 
ant.  He  bad  been  living  within  a  short 
distance  of  these  lands  all  bis  life,  and 
knew  that  the  plaintiff  bad  for  years  tweu 
In  the  open,  notorious,  and  continuous  pos- 
session thereof.  He  knew  thiit  the  plain- 
tiff had,  from  time  to  time,  doring  all 
these  years,  made  permanent  and  valuable 
Improvements  on  ttaeae  lands.  Huder 
these  ctrcemstances,  he  testifies  that  he 
was  offered  these  lands  by  Francis  S. 
Rodgers;  that  be  then  declined  to  pur- 
chase until  he  could  Inspect  them:  that 
he  visited  the  plaintiff,  and  that  it  was 
agreed  between  the  plaintiff  aud  himself 
that  be  should  buy  the  land,  and  rent  It 
to  the  plaintiff  for  $2S0,  the  plaintiff  to 
have  tbe  refusal  of  tbe  place  for  tbe  next 
year;  that  be  had  the  lease  prepared  and 
returned  the  next  day,  when  it  was  ex»- 
cuted  by  tbe  plaintiff,  after  being  ex- 
plained to  him.  The  plaintiff  testifies,  as 
to  this  transaction,  that  the  defendant 
came  to  bis  house,  talked  with  him  about 
the  debt  he  owed  on  bis  land  to  Pelser, 
Rodgers  ft  Co.  Said  be  wanted  to  help 
him;  that  Pelser.  Bodgers  ft  Co.  was  go- 
ing to  sell  his  land;  and  that  he  would 
agree  to  take  up  Ills  indebtedness  until 
October,  1890.  If  plaintiff  would  pay  him 
the  sum  of  $250,  and  secure  tbe  same  by  a 
Hen  on  his  crops.  That  he  did  not  want 
plaintiff's  land.  That,  notwithstanding 
he  considered  the  proposition  extortion- 
ate, he  agreed  to  It.  That  during  thecon- 
VHrsatlon  be  told  defendant  of  his  con- 
tract with  reference  to  the  land,  and  de- 
fendant assured  him  that  he  would  con- 
vey the  land  to  him  at  any  time  he 
wished  to  pay  the  money,  as  all  he 
wanted  wan  his  money  and  Interest.  That 
on  the  16th  April,  1890,  defendant  came 
again,  and  brought  a  paper  to  be  signed, 
and  that  he  slgntHl  tt.  tieing  assared  by 
defendant  that  it  was  a  lien,  as  agreed  on, 
to  secure  the  interest  on  the  money  he  had 
to  pay  out.  Tbe  transfer  of  Francis  S. 
Bodgers  to  tbe  defendant  took  place  five 
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days  after  the  Hen  was  executed.  The 
tedtlmony  does  not  satlHry  me  that  tfau  de- 
feaduDt  saw  the  contract  (or  reut  with 
Rodgera  before  heconipleted  the  purchase, 
aod  ttaat  he  relied  thereon  in  makloK  the 
parehaae.'  The  plalntilf,  after  paying  the 
9250  to  the  defendant,  ottered  to  pay  bim 
the  amount  which  be  had  paid  Frauds  S. 
Kodgcrs  on  account  of  the  purchase  mou- 
ey  of  aald  lands,  and  take  up  bis  papers. 
This  offer  was  refased  by  the  defendant. 
Afterwards  the  delendantcommeQced  pru- 
ceedings  Id  the  trial  Jnstlce's  court 
asainat  tbe  plalntUI  to  pject  blm  from 
aald  premfaes,  wtaleb  are  fully  set  forth  In 
the  complaint.  The  preaent  action  was 
tht3Q  loBtttoted  by  the  plaintiff. 

Tbe  preaent  action  Is  In  the  natut^of 
an  action  by  a  mortgagor  against  a  mort- 
Rageo  to  redeem,  and  enjoin  tbe  mortgagee 
from  proceeding  to  eject  tbe  mortgagor 
from  the  poisseHslon  of  tbe  mortgased 
prenilsea  In  tbe  mean  time.  From  tbe  evi- 
dence It  appears  ttaat  tbecontract  respect- 
ing these  lands,  entered  Into  between  W. 

B.  Dowlln;;  and  the  plaintiff,  was  by 
parol.  This  contract  was  alterwarda  rec- 
u;;nized  by  Dowliog  when  be  wrote  to 
plulntiff  autburiziug  blm  to  take  posses- 
sioQ  uf  the  premises.  PlalotlB  toob  pos- 
session In  pursuance  of  ttae  agreement, 
paid  part  of  ttae  pnrcbaae  money,  and 
made  valuable  and  permanent  Improve- 
nients  tliereon,  and  has  continued  In  open 
and  notorious  posHes»lon  ever  since,  claim- 
ing said  lands  as  blH  own.  This  was  suffi- 
cient part  performance  of  the  contract  to 
take  It  ontof  tbe  statute  of  frauds.  Miras 
y.  Chandler,  21  H.  C.  480;  Humbert  v.  Bris- 
bane, 25  8.  G.  510;  Martin  t.  Patterson,  27 
a  0.621,2  S.  E.  Rep.  859.  The  plaintlft 
having  entered  into  a  valid  contract  with 
Dowling  fur  the  purchase  of  tbe  laud,  he 
Is  tu  be  treated  In  equity  as  tbe  equitable 
owner  of  the  land,  while  DowUng,  bis  ven- 
dor, la  to  be  treated  as  the  owner  of  tbe 
money.  In  suebcase  thevendorls  deemed 
in  eqalty  to  stand  seised  of  tbe  land  for 
tbe  benefit  of  the  pui-cbaser,*and  the  trust 
Attaches  to  tbe  land,  so  as  to  bind  tbe 
heir  of  tbe  vendor,  and  every  one  clalmloK 
under  him  as  a  purchaser  with  notice  of  tbe 
trnat.*  2  Story,  Eq.  Jur.  798-790;  Oregorle 
v.  Buluw,  Rich.  £q.  Cas.  245;  Walker  r. 
See,  16  S.  C.  76;  Blacfcwell  v.  Ryan.  21  S. 

C.  121.  While  this  relation  existed  between 
Dowliog  and  the  plalutlff,  Dowling  died 
testate,  appointing,  by  his  last  will  aod 
testament,  Jacob  E.  Free  as  his  executor, 
wltta  power  to  sell  and  convey  lands  in 
settlement  ol  bis  estate.  Tbe  evidence 
shonrs  that  after  tbe  deatb  of  Dnwllng, 
Free,  bis  executor,  acknowledged  tbe  con- 
tract entered  Into  by  testator  In  bis  llfe- 
tline  with  tbe  plalntltt  reapecUng  tbese 
landB,  and  received  payments  on  acconnt 
of  tbe  purchase  money  thereof.  That  tbe 
platatltr,  in  order  to  close  the  transaction 
with  Free,  executor,  procured  W.  H.  Wro- 
ton,  a  friend,  to  pay  the  balance  of  tbe 
purcbase  money  for  him,  and  to  take  tbe 
title  to  said  land  from  Free,  executor,  as 
seenrity  tor  tbe  money  advanced ;  Wroton 
at  tbe  same  time  agreeing  to  reconvey  to 
plalDtlft  within  a  certain  tlmeoo  payment 
of  tbe  advances.  This  transaction  extln- 
golalied  ttae  prevloaa  relation  which  bad 


existed  between  Dowling  and  tbe  plaintiff, 
and  established  between  Wroton  and  the 
plaintiff  tbe  relation  of  mortgagee  and 
mortgagor.  It  is  not  necessary,  to  Im- 
press upon  a  transaction  this  relation, 
that  ttae  conveyance  ahoold  be  made  by 
the  debtor.  Tbe  party  roaklns  ttae  ad- 
vance and  taking  the  conreyancQ  under 
these  circumstances  la  as  mucb  a  mort> 
gages  as  It  tbe  land  bad  been  conveyed 
to  him  directly  by  the  debtor.  Jonea, 
Mortg.  §  831 ;  Carr  v.  Carr.  52  N.  T.  251 ; 
Stoddard  v.  Whiting.  46  N.  Y.  632;  Murray 
T.  Walker,  81  N.  Y.  890. 

"  The  troe  criterion  aa  to  whether  tbe 
transaction  amounts  to  a  mortgage  is  tbe 
continued  existenceot  tbe  debt  or  a  liabili- 
ty between  the  parties,  au  that  the  con-' 
veyance  la  In  reality  Intended  asa  security 
for  tbe  debt.  Pom.  Eq.  Jur.  $  1195;  Wnl- 
ling  V.  Aiken.  McMuH.  Eq.  1.  This  doc- 
trine is  applied  under  every  variety  nf  cir- 
cumstances where  tbe  essential  fact  exists. 
'  Whenever  a  deed  absolute  un  its  face  la 
thus  treated  asa  mortgage,  tbe  parties 
are  clothed  with  all  the  rights,  and  subject 
to  all  the  liabllitlea,  and  are  entitled  to  all 
tbe  remedies,  of  ordinary  mortgagors  and 
mortgagees.  Tbe  grantee  may  maintain 
an  action  for  tbe  foreclosure  of  the  gran- 
tor's equity  ot  tedemptlun,  and  the  gran- 
tor may  maintain  an  action  to  redVem, 
and  to  compel  a  reconveyance  upon  his 
payment  ot  tbe  debt  secured.'  Pom.  Eq. 
Jur.  S  1196.  Aa  was  well  said  by  Judge  Ai^ 
LKN  In  Carr  v.  Carr,  supra :  *  The  fact,  unee 
established, either  by  tbe  terms  of  the  con- 
veyance or  by  other  evidence,  tliat  the 
grant  was  intended  aa  a  mortgage,  tbe 
rlghtBofthe  parties  are  measured  by  the 
rules  applicable  to  mortgagors  and  mort- 
gagees; and  tbe  conveyance  remains  a 
mortgage  until  the  equity  ot  redemption 
is  foreclosed,  and  the  mortgagee  canunt 
have  ejectment  against  the  mortgagor,  or 
those  claiming  under  blm,  until  arter  tore- 
closure.*  It  tbe  conveyance  Is  once  shown 
to  bf>  a  mortgage.  It  will  operate  only  as 
a  mortgage,  and  It  cannot  be  converted 
by  anysubsequent written  agreement  Into 
an  absolute  conveyance,  unless  such  sub- 
sequent agreement  amounts  tu  a  sale  of 
tbe  equity  ot  redemption  fairly  made  upon 
sufficient  consideration.  Brownleev.  Mar- 
tin. 21  S.  G.  400;  Jones,  Mortg.  S  340. 

"By  reason  ot  these  transactions  Wroton 
had  an  Interest  In  said  lands  to  the  extent 
of  tbe  money  advanced  by  him:  while  at 
the  same  time  Taut  had  an  Interest  In  the 
lauds  resulting  from  the  payments  made 
by  him  on  account  ot  the  purchase  money 
under  his  orlglual  contract  with  Dowling. 
Wroton  held  the  legal  title,  with  a  lien 
upon  tbe  whole  land  tu  secure  his  advance. 
Tbe  Interest  of  Wroton  In  the  preuilaes 
was  capable  of  b^ng  mortgaged,  for,  as  I 
understand  the  rule,  every  kind  ot  interest 
whicb  a  person  has  in  real  estate  may  be 
mortgaged  It  It  be  ttae  subject  ot  assign- 
ment and  sale.  Wroton,  In  tbe  exercise  ot 
this  power,  did  mortgage  bis  Interest  in 
said  lands  to  Francle  J.Perser,  as  security 
tor  a  debt  due  and  owing  by  Wroton  to 
the  firm  ot  Pelser,  Rodgers  &  Co.  This 
mortgage  coald  not  and  did  nut  cover  the 
Interest  ot  ttae  plalntUI  In  aald  lands.  A)  ter 
tills  Wroton  makes  an  assignment  to 
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Warren  &  Mitchell  of  all  hie  property,  real 
and  peraunal,  lor  the  benefit  of  bis  cred- 
itors. The  raortKage  exeeoted  to  Francis 
J.  Felser  by  Wroton,  as  aforesaid,  is  fore- 
closed by  action  in  this  eonrt  asalnst  the 
asHlgneea  of  Wroton.  The  plalatlfT,  who 
is  In  the  actoal  and  open  possession  of 
the  lands  described  In  said  mortKaffe,  is 
not  njude  a  party  to  the  proceedlofES  for 
foreclosure.  Under  a  JadKment  of  foreclo- 
Bore  and  sale  rendered  In  said  action  tbe 
lands  are  sold  by  J.  W.  Lancaster,  sberltT 
of  Barnwell  coanty,  and  are  bid  utf  by  H. 
C.  Rice,  who  complies  with  tbe  terms  of 
sale,  and  recelrm  a  conveyance  from  the 
sheriff.  Under  this  sale  Rice  acquired  tbe 
title  of  the  parties  to  the  action.  That  Is 
all  tbe  court  undertook  to  sell,  and  that 
Is  all  the  purchaser  Is  entitled  to  hare  con- 
veyed to  him.  The  title  of  tbe  mortsagee, 
and  also  the  title  ot  tbe  mortgairor  as  It 
stood  at  the  time  tbe  raortgaee  was  made, 
was  all  that  Rice,  as  purcbaRer,  acquired. 
Jones.  Mortg.  §1647.  Tbe  plaintiff's  equi- 
ty of  redemption  was  not  cut  off  by  said 
miirtKage,  or  barred  by  the  judgment  of 
foreclosure  and  sale  thereunder.  The  con- 
veyance to  Wroton,  as  bas  already  been 
seen,  was  a  mortgage,  and  the  right  ot 
redemption  ia  an  Inseparable  incldeDt,and 
cannot  be  restrained  or  barred,  except  by 
theregular  methods  preecrlbed  by  law.  If 
tbe  transaction  between  the  original  par- 
ties make  It  a  redeemable  estate,  tbe  right 
ot  redemption  will  continue  until  foreclo- 
sore,  'for  the  maxim  of  equity  ia  that  an 
estate  ennnot  be  a  mortgage  at  onetime 
and  an  ahHolute  estate  at  another.  This 
Is  an  elementary  rale  on  this  subject,  and 
the  object  of  It  Is  to  prevent  impoHitlon 
and  fraud  upon  the  mortgagor.'  Henry 
V.  DavlB.  7  Johns  Ch,  42.  The  right  of  re- 
demption ts  a  favored  right  In  equity. 

"Rice,  having  obtained  a  conveyance 
under  said  sale  from  the  sheriff,  recognliea 
the  equitable  rights  of  the  plaintiff  In  aald 
lands,  and  takes  from  blm  a  promissory 
note  for  the  balance  due  him  on  account 
of  the  purchase  raoney.andtor  other  snms 
due  by  plaintiff  to  tbe  mercantile  firm  of 
which  Rice  was  a  member;  and  after- 
wards. In  a  settlement  with  his  copartner, 
Mrs.  H.  J.  Wruton,  Rice  turns  over  said 

Eromlsaor;  note  to  her,  and  executes  to 
er  at  the  same  time  a  conveyance  of  all 
bis  Interest  In  the  said  lands.  Mrs.  Wro- 
ton, being  indebted  to  Pelser.  RoJgers  A 
Co.,  turns  over  the  plaintiff's  said  note  to 
Francis  S.Rodgers.a  member  of  said  Arm, 
and  executes  to  blm.  for  the  benefit  of  said 
firm,  a  conveyance  ot  said  lands.  Francis 
8.  Rodgera  afterwards  conveys  said  lands 
to  the  defendant.  Throughout  all  these 
transfers  the  plaintiff  was  in  tbe  actual 
possession  of  said  lands. o^lng.Impruving, 
and  claiming  them  as  his  own.  It  Is  set- 
tled law  in  this  state  that,  where  one  pur- 
chases land  of  which  a  perftoo  other  than 
thA  vendor  la  In  possession,  such  posses- 
sion la  notice  to  him  that  the  party  in  poa- 
session  may  have  some  claim  which  he 
had  better  Inquire  into  and  ascertain,  al- 
though such  poBsesbion  as  matter  ot  fact 
is  unknown  at  the  time  of  snch  purchase. 
Bheom  v.  Robinson,  22  8.  C.  S2;  Lake  v. 
Shumate,  SOS.  C.81;  Blemann  v. White, 28 
&  C.  490;  Qrabam     Neamltb,  34  S.  G.  285; 


Sweatman  v.  Edmnnd?,  2R  8.  C.  68,  5  S  E. 
Rep.  166.  In  Sweatman  v.  Edmunds,  supra, 
Mr.  Justice  McGowAH  aays:  'As  the  rec- 
ord ot  a  prior  deed  Is  notice  whether  It  ia 
actually  known  or  not,  so  poHeaalon, 
whether  known  or  not.  is  aufBcient  no- 
tice; '  and  in  Graham  v.  Nesmltb,  Mr.  Jus- 
tice McIver  says:  'It  l4  well  settled  that 
possession  Is  notice  anfflclent  to  put  a  par- 
ty on  Inquiry,  and  that  Is  enongh.*  Tbe 
plaintiff  being  In  posBeesion,  and  these 
several  grantees  having  conatrutttive  no- 
tice of  that  fact  at  the  times  they  reepee- 
tlvely  accepted  conveyances  of  ssld  landa, 
it  was  tb^ir  duty  to  inquire  by  what  right 
tbe  plaintiff  claimed  to  bold  said  lands, 
and  such  Inquiry  would  have  led  to  a  no- 
tice of  tbe  equity  which  the  plaintlfl  la 
now  seeking  to  set  up  and  enforce. 

"11  Francis  J.  Pelser,  at  tbe  time  ha 
took  tbe  mortgage  from  Wroton,  and  tbe 
aeverat  grantees  at  the  times  they  accept- 
ed conveyances,  did  not  know  of  plaintiff's 
possession,  or  If,  knowing  of  his  possea- 
elon,  failed  to  Inquire  into  that  possession, 
no  fault  can  be  attributed  to  the  plaintiff, 
and  no  advantage  derived  by  them  from 
their  want  of  knowledge  of  his  equities. 
But,  outside  of  the  constructive  notice  de- 
rived from  po^eesion,  there  la  evidence 
tending  to  prove  actual  notice  to  all  tbe 
parties  who  took  conveyances  of  these 
lands  of  the  nature  ot  the  plaintiff's  pos- 
session, and  of  tbe  equities  be  Is  now  set- 
ting up;  and  this  evidence  is  greatly 
strengthened  by  the  conduct  and  dealing 
ot  the  several  parties  with  the  plaintiff  re- 
specting said  lands.  The  equity  ot  redemp- 
tion of  tbe  plaintiff  dung  to  the  title  ot 
Wroton.  and  to  that  of  bia  assigns.  Ev- 
ery one  taking  a  mortgage  ur  conveyance 
from  or  under  blm  took  subject  to  tbe 
plaintiff's  rights  and  equities.  Tbe  rela- 
tion ot  mortgagor  and  mortgagee  contin- 
Bed  to  exist  notwltbstandlng  the  variocn 
fbanges  in  the  legal  title.  While  the  par- 
ties changed  against  whom  the  plaintiff 
could  enforce  bis  rights,  tbe  original  con- 
tract remains  nnchanged  In  character. 
As  long,  then,  as  tbe  relation  of  mort- 
gagor and  mortgagee  exists,  the  right  to 
redeem  cannot  be  cut  off  without  foreclo- 
sure and  sale  In  a  court  of  equity.  'Under 
the  principle,  once  a  mortgage  elwayi  a 
mortgage,  tbe  transaction  retains  that 
character  until  It  Is  foreclosed  or  re- 
deemed.'  Jones,  Mortg.  6  884. 

"But  It  Is  contended  that  the  plaintiff 
attorned  to  both  Francis  S.  Bodgera  and 
the  defendant,  and  that  by  these  acts  he 
la  now  estopped  from  denying  the  title  ot 
the  defendant;  that  by  tbe  acceptance  of 
a  lease  of  the  said  lands  from  the  defend- 
ant, he  acknowledged  tbe  title  ot  tbe  de* 
fendant,  and  thereby  barred  his  right  to 
redeem.  I  will  flret  consider  the  lease  ex- 
ecuted by  tbe  plaintiff  to  Francis  S.  Bodg- 
era. In  doing  BO,  the  fact  that  atthe  tlma 
tbe  parties  stood  in  the  relation  ot  mort* 
gagor  and  mortgagee  must  not  be  lost 
sight  of;  neither  must  the  farther  fact 
that  *the  law  looks  with  Jeaiooay  and 
Busplcton  npoB  all  deallnga  between  the 
mortgagor  and  mortgagee,  from  the  eup- 
posed  Influence  which  the  former  bas  over 
the  latter.'  What  are  the  faetB?  Aa  late 
as  1880,  and  after  the  execution  ol  the  |mi* 
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per  purporting  to  be  a  lease  and  llen>  tlie 
plaintiff  buUda  a  dwelling  house  on  said 
landB,  at  a  cost  of  about  $000.  Bodgers 
Btande  by,  and  permits  him  to  doso.  The 
rents  reserved  were  never  charged  against 
the  plaintiff  In  bis  accounts  with  Pulzer, 
RodgRrs  A  Co.,  and  were  never  demanded 
of  or  paid  by  plaintiff.  The  taxes  on  said 
lands  were  paid  by  plaintiff,  although  not 
required  of  blm  by  the  terms  of  the  lease. 
Tbif  action  on  the  part  ol  the  plaintiff 
wae  wholly  inconslHtenc  with  that  ol  a 
tenant.  The  plaintiff  was  a  poor  man  at 
ibe  time  he  entered  Into  tbe  posaesBlon  ol 
these  lands  under  the  contract  wltb  Dow- 
Uog  to  purchase,  and  for  years  bad  been 
•  trufTglinp  to  improve  them,  and  acquire 
a  home  lot  bis  family.  Is  it,  then,  reason- 
able to.presume  that  he  would.  If  he  knew, 
ur  even  bellf^ved,  the  lands  had  passed  In- 
tel tbe  bands  of  another,  and  be  was  hold- 
ing only  aa  tbe  tenant  of  ancb  person, 
havr  expended  a  large  amount  o(  money 
in  permanent  improvements  upon  said 
lands?  I  cannot  believe  It.  It  would  be 
contrary  to  reason  and  common  sense. 
Effect  must  be  given  to  tbe  instrument 
according  to  the  Intent  of  the  parties. 
Courts  of  eqnity  will  always  look  through 
thelormp  of  a  trausnctlon,  and  glve^ffect 
to  It  so  as  to  carry  out  the  substantial 
Intent  of  the  parties.  The  Intent  of  the 
parties  In  entering  Intfithls  contract,!  am 
persuaded,  was  not  to  change  the  relation 
then  existing  between  the  parties  of  mort- 
gagor and  mortgagee  tu  that  of  landlord 
and  tpnant.and  cut  off  tbe  plaintlfl'srlght 
to  redeem,  even  admitting  that  this  end 
could  be  attained  by  such  agreement,  ol 
which  we  will  have  more  to  say  further 
on.  The  conduct  of  the  parties,  and  their 
after-dealings  with  each  other,  satisfy  me 
that  the  object  of  this  paper  was  to  secure 
to  the  firm  of  Petser,  Bodgers  &  Co.  tbe 
cotton  crops  made  by  the  plaintiff  on  said 
lands.  In  order  that  the  proceeds  arlslug 
from  tbe  sales  thereof  might  be  applied  to 
tbe  indebtedness  of  the  plaintiff  to  said 
firm;  and  that  not  only  Kodgers,  who  In 
this  matter  was  acting  tor  the  firm  of  Pel- 
■er,  Bodgers  &  Co.,  bnt  the  other  members 
of  said  firm,  were  fally  advised  of  the  char- 
acter of  plaintiff's  possession,  and  of  the 
equities  upon  wbtch  be  was  relying  in 
making  said  Improvements,  and  In  per- 
forming otberactsin  regard  tosald  lands. 

"Now,  89  to  the  lease  by  the  defendant 
to  tbe  plaintiff.  From  what  has  already 
been  said,  the  eonclualon  follows  that 
when  Bodgers  convtiyed  said  lands  to  the 
defendant  the  relation  of  mortgagor  and 
mortgagee  was  established  between  the 
plaintiff  and  tbe  defendant.  Now,  In  case 
ol  an  ordinary  mortgage  of  real  estate, 
such  relation  cannot  be  destroyed  by  the 
mortgagor  accepting  a  lease  of  the  mort- 
gaged premises  from  the  mortgagee.  Such 
acknowledgment  of  title  in  the  mortgagee 
would  not  pass  tbe  estate,  nor  deprive 
and  debar  tbe  mortgagor  ol  hia  right  to 
redeem.  TbW  right  continues  until  it  is 
barred  by  foreclosure  and  sale,  or  re- 
deemed. 'A  mortgage  being  given  as  se- 
curity for  a  debt,  the  general  rule  Is  that 
no  more  chanife  In  the  mode  and  time  of 
payment— nothing  short  of  the  antnal 
payment  ol  tb«  debt,  or  an  express  release 


—will  operate  as  a  discharge  ol  the  mort- 
gage.* 1  Htll.  Mortg.  476.  Judge  Ward- 
law,  in  Mitchell  v.  Bogan,  11  Rich.  Law. 
704, in  apeaklngof  tbe  act  of  17dl  (now  sec- 
tion 2m,Qen.  Bt.)  says:  'There  can  be 
under  the  act  no  redemption  before  sale 
for  satisfaction,  for  no  estate  to  be  re- 
deemed has  passed  from  tbe  mortgagor, 
or  those  who  hold  under  him,  until  a  mhIc 
which  bars  tbe  title.  What  la  generally 
called  the^equlty  of  redemption"  is  ales;ul 
right  In  tbe  owner  of  the  land  to  dltiin- 
cumber  it.  *  *  *  There  can  be  no  aim- 

§le  forecloanre,  lor  II  all  right  to  dislncum- 
erwas  taken  away,  and  nothing  more 
done,  there  would  still  be  no  estate  in  tbe 
mortgagee.  Tbe  release  of  the  equity  of 
redemption  is  a  conveyance  of  tbe  land  to 
him  wbo  has  the  Incumbrance.'  Klmons 
V.  Bryce,  10  S.  C.  873.  In  what,  then,  does 
the  present  case  In  this  respect  differ  from 
that  of  an  ordinary  mortgage  of  real 
tate?  The  principle  must  be  tbe  bame*  al- 
though  the  relation  Is  established  In  a  dlf- 
lerent  way  and  manner.  A  mortgage  ac- 
quired under  tbe  circumstances  here  pre* 
seuted  clothes  tbe  parties  with  all  the 
rights,  and  eublects  them  to  all  tbe  liabil- 
ities, and  entitles  them  to  all  the  remedies, 
of  ordinary  mortgagors  and  mortgagees. 
This  being  so.  It  must  follow  tbac.  where 
the  relation  of  mortgagor  and  mortgagee 
Is  once  established,  no  matter  what  the 
circumstances  may  he,  this  relation  can- 
not  be  changed,  and  the  mortgagor's  right 
to  redeem  lost  and  defeated,  by  an  attorn- 
ment of  tbe  mortgagor  to  the  mortgagee. 
Tbe  defendant  only  holds  In  lurra  tbe  legal 
title,— a  title  acquired  la  tbe  first  Instance 
by  the  act  and  assent  of  the  plaintiff,  and 
as  a  security  for  his  debt,  and  which  came 
down  to  the  defendant  from  Wroton,  sub- 
ject to  the  plaintiff's  right  to  redeem.  Un- 
derthe  relation  existing  between  the  plain- 
tiff and  the  defendant,  tbe  defendant  Is  In 
no  better  ponltlon  to  disregard  tbe  equi- 
ties ol  tbe  plaintiff  than  a  mortgagee  who 
holds  tbe  absolute  title  in  form, but  In  sub- 
stance as  tbe  mere  security  for  a  debt. 
The  defendant  has  no  other  rlgbtsor  rem»- 
dies  than  tbe  law  accords  to  mortgagees. 
Now,  it  cannot  be  maintained  that  the 
lease  made  by  tbe  plaintiff  to  tbe  defend- 
ant was  a  conveyance  of  the  land  to  him 
who  had  the  Incumbrance.  Thla  attorn- 
ment, I  am  satisfied, did  not  discharge  tbe 
mortgage;  neither  did  It  defeat  tbe  plain- 
tiff's right  to  redeem.  The  way  to  dis- 
solve tbe  relation  of  mortgagor  and  mort- 
gagee is  well  settled,  and  that  Is  to  call 
upon  tbe  mortgagor  to  redeem, or  be  fore- 
closed. Chancellor  Johnson,  In  Waiting  t. 
Aiken,  supra, says:  *Tbe  right  of  a  mort- 
gagor to  redeem  is  an  equity.  So  that  It 
cannot  be  provided  against  by  agreement 
that  chancery  will  not  give  relief;  nor 
can  the  right  of  redemption  be  closed  by 
any  agreement,  since  this- would  be  to  let 
In  all  manner  of  extortion  and  fraud.* 

"  I  mlgh  t  s  cop  here,  bat  the  Qoestl  on  has 
been  raised  that  said  lease  was  not  fairly 
obtained.  Without  reviewing  tbe  testi- 
mony here,  I  am  compelled  to  say  the  evi- 
dence satisfies  me  that  said  lease  was  un- 
fairly obtained.  I  am  sure  the  plaintiff 
was  misled  by  tbe  defendant  as  to  the  ob- 
ject ol  ths  paper,  and  that  be  executed  it 
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under  the  bellefthat  henas  notcomprom- 
UIdk  any  of  Ills  rights  and  equities  In  re- 
sard  to  the  said  lands,  bot^un  the  contra- 
ry, with  the  be)t<4  that  he  was  saving 
thrise  rights,  aud  securing  a  home  for 
himself  and  family.  Acceptance  uf  a  lease 
Induced  by  fraud,  mistake,  mleapprehen- 
slun  of  the  facts  us  to  the  state  of  the  title, 
or  by  duress,  ur  other  Improper  means 
used  by  the  lessor,  works  no  estoppel. 
Givens  v.  MulMnax,  4  Blch.  Law,  590; 
Camp  T.  Camp,  5  Conn.  291, 13  Amer.  Dec. 
60,  aud  note  of  Mr.  Freeman ;  Hall  r. 
Benner,  1  Penn.  A  W,  4fl2.  In  Hall  t.  Ben- 
ner  the  court  says:  'There  Is  a  wide  dif- 
ference between  the  case  of  a  lease  from 
a  person  having  title  or  possession  and 
that  of  a  lease  from  one  having  no  title, 
no  possession,  or  no  right  to  posrtesslon, 
as  to  the  coneluslveneas  of  the  evidunce. 
In  the  former  case,  generally  speaking,  the 
tenant  would  be  estopped  from  disputing 
bis  landlord's  title,  unless  fraud,  mistake, 
or  imposition  be  clearly  proved.  In  the 
latter  case  the  lessee  would  not  be  con- 
cluded by  the  lease,  because  the  obtaining 
a  lease  under  such  clrcamstances  would 
generally  be  considered  anfalrly  obtained.' 
Here  the  defendant,  at  the  time  he  pro- 
cured said  lease^  had  no  title  to  the  lands, 
no  possession,  and  no  right  to  possession. 
The  defendant  is  concluded  now  from 
averring  a  different  state  of  things  from 
that  which,  by  bis  .words  and  conduct,  he 
caused  the  plalntifl  to  believe,  and  In- 
duced him  to  act  upon  in  the  transactions 
between  them  concerning  this  land. 
.Tones,  Mortg.  S  600.  The  taet  that  plaln- 
ticr  afterwards  paid  the  S250  tends  rather 
tn  show  hie  understanding  of  the  agree- 
ment than  an  acknowledgment  of  It  as  a 
valid  lease.  The  plaintiff  had  agreed  to 
pay  the  defendant  $250  in  ronslderation  of 
thedctendant's advancing  sufflctent money 
tn  take  up  pIslDtltf's  Indebtedness  to 
Pelser,  Rodeera  ft  Co.  He  Mt  bound  to 
the  defendant  for  this  sum,  and  was  will- 
ing to  pay  It.  It  must  also  be  remem* 
bered  that  the  plaintiff  was  not  only 
ready  and  willing,  but  offered,  to  pay  the 
amoont  advanced  by  the  defendant,  and 
redeem  hie  land,  which  offer  was  refused 
by  the  defendant.  The  relief  now  demand- 
ed Is  the  redeniption  by  the  mortgagor  of 
the  premises  from  the  mortgage;  conse- 
quently the  rules  governing  cases  uf  speclf- 
te  performance  have  no  application. 
When  the  relation  Is  that  of  mortgagor 
and  mortgagee,  the  right  to  redeem  can- 
not hecut  off  without  forecloeureand  sale. 

"But  one  other  question  now  remains, 
namely,  what  amount  Is  now  due  by  the 
plaintiff  to  the  defendant  on  account  of 
the  parehase  money  of  said  lands,  and 
which  must  be  paid  by  the  plaintiff  before 
he  can  redeem?  Taking  the  testimony  on 
this  point,  It  wonld  seem  that  there  Is  bat 
very  little  of  the  purchase  money  remain- 
ing Qupald,  On  the  6th  of  February,  1S84, 
when  plaintiff  made  and  delivered  bis 
promissory  note  to  H.  C.  Rleetor  $1,687.62, 
there  was  something  less  than  that 
amount  remaining  due  on  the  land,  as 
the  evidence  shows  that  said  notelnclod- 
ed  an  amount  due  by  the  plaintiff  to  the 
firm  of  which  Rice  was  a  member.  This 
note  went  Into  the  bands  ot  Falser,  Rodg- 


ers  ft  Co.  On  the  let  day  of  November. 
1SS6,  there  was  remaining  doe  on  said 
note  $1,158.77.  On  this  day  u  new  note 
was  given  by  the  plaintiff  to  Pelser.  Rodg- 
ers  ft  Co.  for  the  last-mentioned  sum, 
and  the  plulntiS  was  charged  with  this 
note  on  his  general  account  with  said 
firm.  Plaintiff,  after  this,  shipped  his  cot- 
ton crop  of  each  year  up  to  1889  to  Pelxer, 
Rodgers  &  Co..  and  tlie  name  was  sold  by 
said  firm,  and  the  proceeds  applied  by 
them  to  hia  account  with  said  firm. 
There  Is  no  evidence  that  the  said  nota 
was  even  taken  out  of  the  account,  wtalle 
the  accounts  of  each  year  produced  aftn 
1S85  Indicate  that  this  amount  was  In- 
cluded. On  the  20th  January,  1S88,  the  ac- 
counts show  there  was  remaining  due  on 
the  account  ol  the  plaintiff  with  said  firm 
only  the  sum  of  f  ^.20.  Nu  note  of  the 
plaintiff  to  Pelzer,  Rodgera  ft  Co.,  ur  to 
Francis  H,  Rodgcrs,  who  acted  In  the  mat- 
ter ot  these  lands  for  the  firm,  was  pro- 
duced or  offered  in  evidence.  Bnt,  as  we 
have  seen,  the  plaintiff  was  owing  the 
firm  of  Pelzer.  Rodgers  ft  Co.  at  the  close 
of  this  business  connection,  for  advances 
and  supplies  during  the  year  1888,  a  bal- 
ance of  $124.88.  Coming,  ashe  does,  tu  re- 
deem, this  Bum  must  be  paid  In  addition 
tu  the  balance  due  on  the  mortgage  debt. 
From  the  evidence  before  me  I  must  con- 
clude that  there  is  only  due  and  remain- 
ing unpaid  of  the  purchase  money  of  said 
land  thesum  of  $^4.20,  with  Interest  there- 
on from  the  20tb  day  of  January,  JS88.  'A 
purchaser  who  has  knowledge  that  tala 
grantor,  though  holding  the  estate  by  ab- 
solute eunrnyance.  nevertheless  Is,  In  fact, 
only  a  mortgagee,  acquires  a  defeasible  es- 
tate only,  and  It  Is  dufeaslble  upon  the 
same  terms  as  It  was  In  the  hands  of  the 
original  grantee.'  Jones,  Mortg.  §  3.39. 
The  defendant,  as  we  have  seen,  had  this 
notice.  He  cannot  occupy  the  position  of 
a  bona  S<Je  purchaser  fur  valuable  eon- 
sideratlon  without  notice.  Having  pur- 
chased with  notice  ot  the  plafntltTseqalty, 
and  without  warranty,  be  must  bear  the 
consequences  nt  his  uwn  Imprudence  and 
folly.  It  Is  therefore  ordered,  adjudged, 
and  decreed  that  the  defendant,  upon  tbe 
payment  to  him  of  the  sum  ot  $254.20, 
with  Interest  thereon  from  the  20tb  day  of 
January,  1888,  as  also  tbe  further  sum  of 
$124.88,  with  interest  thereon  from  the  Ist 
day  of  Janaary,  1889,  (being  the  balance 
due  by  the  plaintiff  to  Pelzer,  Rodgers  ft 
Co.  at  tbe  last-mentioned  date  on  bis  ae- 
coaut  fur  advances  and  supplies  durinj^ 
the  year  1S88,  and  which  was, paid  by  the 
defendant  to  said  Arm  In  the  transfer  of 
said  lands,)  do  oxeeute  tu  the  plalntltt  a 
conveyance  of  all  the  right,  title,  and  in- 
terest now  held  by  him  In  and  to  the  tract 
or  parcel  of  land  described  lu  the  com- 
plaint, and  known  as  the  '  Tant  Place.'  and 
on  which  the  plaintiff  now  resides  with 
his  family;  and  that  he  do  at  the  same 
time  deliver  to  the  plalntltt  all  deeds  ot 
conveyance  and  other  papers  In  his  pos- 
session relating  to  said  lands.  Farther  or- 
dered, that  the  costs  of  this  aeilon,  includ- 
ing stenographers*  fees  for  testimony  fur^ 
nlshed  tbecourt,  he  paid  by  the  defendant. " 

Following  are  the  gruunds  of  appeal: 
"(1)  That  ills  honor,  tbe  presiding  judge, 
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erred*  as  It  !■  reapectfolly  submitted,  In 
holding;  that  tbe  relation  uf  mortgagor 
aod  mortfiragee  existed  between  the  plaln- 
tin  and  the  defendant,  and  Chat  ssch  rela- 
tion eoDld  only  be  dlssolTed  by  a  conrey- 
ance  or  foreclosnre  and  Hale  of  tlie  land  In 
dlspnte,  as  In  tbe  case  of  a  legal  mortgage. 
(3)  That  bis  honor  erred,  as  It  U  respect- 
fnlly  submitted,  In  holding  that  the  plaln- 
tirt's  possession  of  the  land  was  notice  to 
tbe  defendant  uf  all  hts  equities,  although 
tbe  proof  shows  that  tlie  deteodaotdid  In- 
quire nl  the  plaintiff  concerning  his  rights, 
and  was  informed  thereof,  as  now  set  up. 
(S)  That  hts  honor  erred,  as  It  is  re- 
spectfully submitted,  in  holding  that  tbe 
possessjon  of  tbo  plaintiff  was  notice  to 
subsequent  purchasers  thuC  he  was  simply 
a  mortgagor,  when  tbe  plaintiff  had  exe- 
cuted a  deed  under  seal,  whereby  he  de- 
clared bimaelf  tbe  tenant  of  tbe  party 
holding  tbe  legal  title.  (4)  That  bis  hon- 
or erred,  as  It  Is  respecttntly  ^obmltted.  In 
holding  that  tbe  lease  from  F.  8.  Rodgers 
to  plaintiff  was  designed  merely  to  secure 
tbe  delivery  of  tbe  crops  of  plaintiff  to 
tbe  firm  of  Pelser,  Rodgers  &  Co.,  to  be 
applied  to  the  debt  doe  by  plaintiff  to  the 
said  firm,  whereas,  not  only  was  there  no 
evidence  to  snstaln  snefa  finding,  but  the 
eTldenne  Is  opposed  thereto;  and  tho  find- 
lug.  In  effect,  overrules  a  written  contract, 
not  only  without  evidence,  bat agaibst the 
evidence.  ^6)  That  his  honor  erred,  as  It 
Is  respectfully  submitted,  In  holding  that 
the  lease  from  tbe  defendant  to  tbe  plain- 
tiff was  unfairly  obtained,  when  the  clear 
preponderauee  of  tbe  evidence  Is  opposed 
to  aucb  finding,  and  especially  so  when 
upon  the  trial  of  tbecasehls  honor  stopped 
the  defendant  from  Introducing  farther 
testimony  upon  this  point,  indicating 
thereby  that  the  fact  was  sufficiently  es- 
tablished. (6)  That  hta  honor  erred,  as  it 
is  respectfally  submitted.  In  finding  that 
tbe  amount  dne  by  plaintiff  to  defendant 
Is  only  ¥379.08,  when  tbe  plaintiff  bad  lb 
bis  possession  tbe  accounts  eorrent  relied 
on  at  tbe  time  upon  which  ^bis  finding 
Is  based,  and  at  the  same  time  was  In- 
formed that  the  defendant  was  going  to 
buy  the  Interest  of  F.  B.  Rodgers  Id  the 
land  fur  92,000,  and,  according  to  his  own 
testimony,  treated  with  the  defendant 
upon  tbe  baals  of  a  dalm  for  92,000,  and 
withheld  from  defendant  the  Information 
that  the  trae  amoant  be  claimed  to  bedue 
was  lees.  (7)  That  his  honor  should  have 
found,  as  It  Is  respectfally  submitted,  that, 
the  legal  title  to  tbe  land  In  dlspate  hav- 
ing never  been  In  tbe  plaintiff,  he  bad  no 
Bueb  Interest  In  tbe  land  as  required  a 
conveyance  from  blra-.or  a  foreclusare  and 
sale  to  divest  the  same,  and  that,  under 
the  most  favorable  view  of  the  testimony 
for  him,  be  held  only  an  equity  to  have  a 
eonveyance  made  to  him  upon  tbe  pay- 
ment of  tbe  purchase  money,  which  equi- 
ty he  could  sarrender  in  various  ways, 
and  did  eHectnally  surrender  when  be  ne- 
eepted  leases  from  F.  S.  Rodgers  aad  the 
defendant*  respectively." 

Robart  AUrleb,  for  Appellant.  £.  3*. 
/liar  and  8,  0.  MayOeldt  tor  respondent. 

MclTER,  C.  J.  The  facts  of  this  case  are 
no  fnlly  snA  so  clearly  stated  In  tbe  clr- 


ealt  decree  of  bis  honor,  Judge  Izlar,  and 
bis  conclusions,  both  of  law  and  fact,  are 
so  satisfactorily  vindicated  by  the  reason- 
ing which  be  employs  and  tbe  aatborltles 
which  he  cttest  that  we  may  well  adopt 
bis  decree  as  tbe  opinion  <^  this  conrt.  In 
conformity  to  a  practice  quite  common  la 
the  former  court  of  equity  in  Its  palmiest 
days.  In  deference,  however,  to  tbe  zeal, 
earnestness,  and  ability  with  which  this 
appeal  has  been  pressed,  wlthont  under- 
taking to  make  any  statement  of  the 
facts,  or  going  Into  a  discussion  of  the 
legal  principles,  which  would  Involve  a 
mere  repetition  of  what  has  been  so  well 
said  in  tbe  circuit  decree,  which  wUI  be  In- 
corporated In  the  report  of  this  case,  we 
propose  to  consider  the  points  on  which 
It  has  been  assailed  by  the  grounds  of  ap- 
peal, which  should  likewise  be  Incorpo- 
rated In  the  report  of  the  case.  These 
grounds  have  been  condensed.  In  appel- 
lant's argument  here.  Into  three  points: 
First.  That  bis  honor  erred  In  holding 
that  tbe  equity  of  the  plaintiff  could  only 
be  parted  with  by  a  conveyance  or  a  fore* 
closure  and  sale,  whereas  be  should  have 
held  that  such  equity  could  have  been, 
and  was,  waived  by  the  giving  of  the 
leases  tn  Rodgers,  and  the  lease  to  the  de- 
fendant. iSeeood.  Tbat  there  was  error 
In  holding  that  defendant  had  notice  of 
tbe  equity  of  plaintiff  by  reason  of  his 
poBsestflon,  when  that  possession  was  ex- 
plained by  the  leases  executed  by  plaintiff 
to  Rodgers.  Third.  That  there  was  error 
In  holding  that  tbe  lease  from  defendant 
to  the  plaintiff  was  unfairly  obtained, 
when  the  defendant  was  cat  off  by  his 
honor  from  Introducing  further  testimony 
as  to  this  point,  thereby  indicating  that 
the  defendant  had  Hi\,fnrleDtly  established' 
the  contrary.  It  will  be  observed  that  all 
of  these  points  turn  upon  the  effect  which 
shoold  have  beea  given  tn  'the  leases.  In 
view  of  the  well-aettlud  principle  that, 
even  where  the  mortgagor  has  conveyed 
to  the  mortgagee  tbe  eqalty  of  redemp- 
tion, the  trannaction  Is  to  be  carefully 
scrutinized,  Inasmurh  as  the  law  looks 
with  Jealousy  upon  sneh  dealings.  In  order 
to  see  whether  the  creditor  has  taken  ad' 
vantage  of  the  Influence  which  his  relation 
to  tbe  debtor  gives  him,  It  seems  to  as 
clear  that  the  circuit  Judge  committed  no 
error  in  the  view  wbirb  he  took  of  these 
so-called  "leases."  See  Webb  v.  Borke, 
2  Scb.  ft  L.  6fil;  Holrldge  v.  Gillespie,  3 
Johns.  Ch.  80;  RuHSelt  v.  Southard,  13 
How.  I8U;  Villa  v.  Rodriguez,  12  Wall.  323. 
As  to  the  leases  to  Rodgers,  It  Is  very  ob- 
vious from  the  testimony  that  they  were 
not  designed  to  be  what  they  purported 
to  be.  for,  Rlthougb  extending  over  a  pe- 
riod of  several  years,  tbe  rent  purported  to 
be  reserved  was  never  paid,  or  even  de- 
manded, and  was  not  charged  In  the  ac- 
counts of  Pelzer.  Rodgers  &  Co.  against  tbe 
plaintiff,  and  during  ail  that  period  the  tax- 
es on  tbe  land  were  paid  by  tbe  plulntlfl, 
goDerally  throngb  Pelser,  Kodgers  &  Co., 
and  charged  In  their  accounts  against  the 

ftlalntlff,  although  there  was  no  provision 
n  tbe  leases  obligating  tbe  plaintiff  to 
pay  such  taxes:  and,  when  to  this  is 
added  the  fact  that  tbe  plaintiff  was  mak- 
ing expensive  and  permanent  improve- 
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meats  upon  tbe  premises,  It  Is  tmposelble 
to  resist  tbe  conclueioD  that  tbe  circuit 
ladfce  took  a  proper  view  c4  tbe  matter. 
As  to  tbe  alleged  lease  to  tbe  defeDdant> 
that  was  taken  before  tbe  defendant  bad 
acquired  the  leRsl  title,  and  when  to  tbH 
Is  added  that  tbe  circuit  Judge  found  as  a 
fact  that  such  lease  was  unfairly  ob- 
tained, It  Is  quite  obvious  that  there  was 
no  error  here.  It  is  true  that  this  fladlng 
of  fact  has  been  Tlsorooely  assailed  In  tbe 
argument,  but,  as  the  teHtlmoDy  apon 
this  point  was  coiifllctinK,  we  most,  under 
the  well-aettled  rule,  sustain  the  flndlnR  of 
tne  circuit  JudKe,  for,  as  has  been  eald  in 
several  canes,  where  the  testimuny  Is  con- 
fllctlnKf  this  court  wili  rarely,  if  ever,  dis- 
turb tbe  flndlDg  beluw.  -Here  there,  was 
a  direct  conflict  In  the  teetimony,  and  we 
must  say  that  there  Is  much  in  tbe  sur- 
rounding  clrcumetunces  tosuHtaintbecon- 
clnslnn  reached  by  the  circuit  Judge.  But 
Itisurgud  that  when  the  defendant  offered 
CO  Introduce  further  testimony  upon  this 
point  be  was  stopped,  whereby  the  de- 
fendant was  misled  Into  tbe  belief  that  tbe 
circuit  Judge  wassatlsQed  that  tbe  view 
contended  fur  by  defendant  bad  been  sufD- 
clently  established.  We  do  not  find  any 
evidence  of  this  in  tbn  stenoKrapMc  notes 
of  the  trial,  but  we  do  And,  In  tbe  general 
statement  made  in  t'he  commencement  of 
tbe  "case, "  that,  after  tlie  defendant  had 
introduced  several  witnesses,  who  testl- 
fled.tn  substance,  that  the  plaintiff,  dur- 
ing the  year  1890,  bad  acknowledged  to 
tbem,  or  stated  in  tb^  hearing,  that  the 
d^ndantbad  bought  bis  land,  and  ttaat 
be  bad  rented  It  from  him  for  9250,  and 
ttaat  Guess  bad  promised  to  give  him  the 
refasa]  of  It  as  long  as  be  wanted  it,  etc., 
this  statement  Is  made:  "The  defendant 
had  other  wltneHs'es  In  attendance  to 
prove  tbe  same  or  similar  acknowledge- 
ments or  confessions  on  tbe  part  of  plain- 
tiir,  and,  upon  calling  one  of  tbem.  tbe 
presiding  Judge  informed  defendant's  at- 
torney that  be  need  not  introduce  further 
proof  on  that  point."  Accepting  this 
statement  as  a  correct  reralon  of  what 
ocenrred,  we  do  not  see  bow  It  can  have 
tbe  effect  claimed  for  It  by  the  appellant. 
There  was  no  doubt  ol  the  fact  that  tbe 
plaintiff  bad  given  totbed^endant  apaper 
purporting  to  be  an  obligation  to  pay 
9360  for  the  rent  of  tbe  premlHes  for  the 
yearl890,  for  that  vras  conclusively  proved 
by  tbe  terms  of  the  paper  Itself  intr<»- 
duced,  and  was  not  denied  by  the  plain- 
tiff; and  therefore  the  additional  wit- 
nesses proposed  to  be  examined  by  defend- 
ant could  not  have  added  anything  to  tbe 
concluBlveneas  of  the  proof  upon  ttaat 
point.  But  the  important  matter  was, 
what  ocenrred  when  that  paper  was 
signed,  and,  as  to  this,  we  do  not  under- 
stand that  it  was  proposed  to  examine 
the  additional  witnesses. 

Finally.lt  Is  urged  that  the  circuit  Judge 
erred  In  ascertaining  tbe  amoant  due  by 
the  plalntlir.  Taking  the  testimony  Intro- 
duced at  tbe  trial,  npon  which  alone  must 
the  case  be  considered,  we  do  not  see  how 
it  would  have  been  possible  for  the  Judge 
to  have  reached  any  other  conclusion 
ttaau  that  which  be  did  reaeta.  U  the  de- 


fendant had,  or  ought  to  have  bad,  other 
testimony  showing  the  araonnt  to  be 
larxer,it  was  Incaubent  upon  blm  to  pro- 
duce It,  for  tae  was  distinctly  advised  by 
the  prayer  of  the  complalntthat  he  would 
**be  required  to  establish  tbe  amonnt  due 
on  his  debt,  assigned,  as  aloresaid.by  and 
from  F.  S.  Rodgera."  He  knew,  or  ought 
to  have  known,  that  the  amount  of  the 
debt  duo  by  plaintilT  runld  have  been  a s- 
certalued  from  and  proved  by  the  booka 
of  Pelier.  Bodgere  &  Co.,  and  if  tae  failed 
to  procure  and  Introduce  aueta  evidence, 
which  was  manifestly  within  his  reach,  at 
the  trial,  he  must  take  tbe  eonwquencea  ol 
his  own  neglect,  or  perhaps  bis  overconfi- 
deure  In  bis  other  defense.  Even  1!  the 
plaintiff,  under  the  mistaken  belief  that 
the  debt  amounted  to  9^>500.  authorized 
bis  attorney  to  offer  tbe  defendant  that 
amount,  which  offer  was  refused,  that 
could  nut  operate  as  a  conclusive  admia- 
siun  that  tbe  debt  amounted  to  that  eum. 
One  of  the  objects  of  this  action,  plainly 
expressed  in  tbe  complaint,  was  to  require 
the  defendant  to  establish  the  amount  ol 
his  debt;  and  when  the  defendant.  In  hie 
answer,  expressly  dented  that  plaintiff 
owed  htm  anything,  and  really  baaed  hla 
defense  npon  that  ground, be  cannot,  with 
a  very  good  grace,  now  claim  that  he  waa 
misled  into  the  belief  that  plaintiff  admit- 
ted bis  indebtedneas  to  be  as  mueb  as  92,- 
6U0. 

It  only  remains  to  consider  tbe  pet! Moo 
filed  by  tbe  defendant  since  tbls  appeal 
was  perfected.  Thin  petition  Is  addressed 
to  this  court,  and  cannot  be  regarded  in 
any  other  light  than  as  either  an  attempt 
to  renew,  In  a  different  form,  the  appllca> 
tlon  made  to  this  court  at  a  previous  term 
tu  suspend  this  appeal,  with  a  view  to  en- 
able the  defendant  to  move  for  a  new  trial 
In  tbe  court  below  upon,  the  ground  ol 
after-discovered  evidence,  or  as  a  petition 
for  a  rehearing.  Regarded'ln  either  Ught, 
we  do  not  see  bow  It  can  avqit  tbe  defend- 
ant. If  considered  as  an  attempt  to  re- 
new tbe  effort  made  at  atormer  term.iben 
the  ductrlneof  rea  aet/M<//eatal8Concloslve, 
It  as  a  petition  tor  rehearing  In  the  court 
below,  it  should  properly  have  been  made 
to  that  court  before  it  lost  Its  JurlsdIctloD 
by  thin  appeal.  Bat  If  tbe  purpose  was 
to  ask  this  court  to  consider  facta  not 
presented  to  the  circuit  court,  as  would 
seem  to  be  tbe  case  from  the  circumstance 
that  we  find  appended  to  the  petition 
copies  of  plaintiff's  account  current  with 
Pelzer,  Rodgers  &  Co.,  which  appellant 
claims  would  show  that  there  was  error 
as  to  tbeamountfonnd  due,  then  it  is  clear 
beyond  dispute  ttaat  we  cannot  eooslder 
such  facts;  for,  as  Is  said  by  Tambt,  G. 
In  Russell  v.  Sontbard,  12  How.,  at  page 
158:  "According  to  the  practice  of  the 
court  <jf  chancery  from  Its  earliest  history 
to  tbe  present  time,  no  paper  not  before 
the  court  below  can  be  read  on  the  bear- 
ing of  an  appeal."  Tbls  court  has.  la 
numerons  cases,  recognised  and  affirmed 
this  doctrine.  The  Judgment  of  this  conrt 
Is  that  ttae  Judgment  of  tb*  tirealt  coart 
be  affirmed. 

McGowah  and  Popa,  JJ.,  concur. 
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PADOBTT  T.  d^BTELAND  et  aL 

(Sa^eme  Court  at  Sontili  Ouollna.  Nor.  17. 
1882.) 

KEVBBaU.  ON  AmAL  — CoSTS— Fboombdiksb  Bb- 
LOW. 

1^  In  an  action  to  forectoae  a  mortgaf^  on 
real  estate,  G.  and  others  were  brought  in  as 
defendants  on  the  sole  ground  that  thej  had 
sold,  under  a  janior  chattel  mortgam  arUclea 
of  machinery  affixed  to  the  freehold,  and 
claimed  under  znortgage  b7  plaintiff.  Judgment 
waa  rmdered  against  each  defendanta,  and 
ther  were  ordered  to  account  to  iilalotuf  for 
the  value  of  the  machinery  soldi  which  juds- 
ment  was  reversed  on  appeal.  Held,  that  it 
was  not  error  for  the  trial  court,  after  remit- 
titur' from  the  auprone  court,  in  making  the 
judgment  of  the  latter  court  its  judgment,  to 
hold  that  no  other  issue  than  the  one  already 
tried  could  be  madp  between  these  parties,  it 
having  already  been  found  as  a  fact  that  the 
nuichinery  was  sold  for  its  full  value. 

2.  In  connection  with  the  judgment  agaliut 
defendants  it  was  ordered  that  plaintiff  recovez 
of  them  the  costs  of  the  action,  but  the  nues: 
tion  of  costs  was  not  presented  on  appeal.  Biid, 
that  the  reversal  of  the  judgment  carried  with 
it  the  order  as  to  costs,  ana  it  was  proper  for 
the  trial  court,  on  the  proceedings  after  appeal, 
to  dismiss  the  complaint,  with  costs,  as  to  such 
defendants. 

Appeal  from  coinmon  pleas  clrcait  court 
o(  Spartanbarg  cooDty;  1,  P.  Witurb* 

PniceedlDjir  to  foreclose  a  moTtjoraKe  by 
I.  R.  Padgett  asainst  J.  B.  Cleveland,  Jo- 
seph Walker,  J,  H.Sloan.  M.  1^.  Triramlep, 
adiiiiDi8tt:atrlx  of  F.  M.  Trimmler,  de- 
reaacd,  I>.  E.  CoDrerse,  Jane  Wilkes,  do- 
ing bosloeaa  under  the  name  of  Mecklen- 
burg  Iron  Worka*  V.  P.  Sanders,  and 
AIooso  Tanner.  From  an  order  dfemlss- 
Ine  the  complaint  with  costs  as  to  J.  B. 
Cleveland,  Joseph  Walker,  J.  H.  Sloan, 
and  M.  L.  Trimmler,  administratrix,  plain- 
tiff appeals.  Affirmed. 

Carlisle  A  Bydriek,  for  appellant.  Bo- 
mar  dt  SimpBODf  for  respondents. 

McOuwAN,  J.  Tbfscase  has  been  In  this 
court  bHrore.  See  Padgett  r.  Cleveland, 
33  S.  C.  339.  11  S.  E.  Rep.  1069.  in  which 
tbere  was  a  decision  on  the  merits.  The 
facta  of  the  case  are  tbere  stated,  and  the 
only  matter  now  Is  as  to  a  question  of 
coHts.  Tbe  proceeding  .was  In  equity  to 
lorecloee  a  mortRage  of  real  estate  i^ven 
by  one  Alonso  Turner,  and  Cleveland  and 
others  named  were  brongbt  In  as  defend'- 
ants  upon  an  allegation  that  they  bad 
add  under  a  Junior  chattel  mortgage  au 
engine  and  several  article  of  machinery, 
which  bad  been  made  "fixtures"  on  the 
land  mortgaged,  and,  as  such,  belonged 
tu  tbe  plaintiff,  as  mortgagee.  The  Issues 
wei«  referred  to  the  master,  who,  among 
other  things,  recommtmded  "that  tbe  dt^ 
rendante,  except  the  Mecklenburg  Iron 
Wurks  Bud  O.  E.  Converse,  be  required  to 
account  to  the  plaintiff  for  the  value  of  the 
machinery  sold,  npon  which  be  had  a 
mortgage,"  etc.,  "and  that  tbe  plaintiff 
recover  of  tbe  defendants  the  costs  of  this 
action,"  etc.  His  honor.  Judge  Fbaseb, 
heard  the  case,  and  ordered  that  the  re- 
port ol  the  master  be  conQrmed*  and 
made  tlie  Judgment  of  the  court,  bat  made 
no  speclfle  order  as  to  the  eosts,  and  dl- 
T.16s.B.n^.  10—31 


rected  that  parties  have,  leave  to  apply 
lor  sneb  administrative  orders  as  ma;  be 
proper  tn  carry  out  the  decree.  Cleveland 
and  others,  chattel  mortgaeees,  appealed 
to  reverse  bo  much  of  the  decree  as  held 
them  liable  to  account  for  tbe  value  of  the 
property  sold,  bat  did  not  specifically  ap- 
peal npon  the  subject  of  costs. .  The  sa- 

?ireme  eoart  held  "that  the  judgment  of 
be  circuit  court  be  reversed,  in  so  far  as 
the  defendants  Cleveland  and  others  were  . 
required  to  account  to  the  plaintiff  for  the 
value  of  the  machinery  sold  upuu  which 
he  bad  a  chattel  mortgage  in  tbe  sum  of 
f274,{i0,and  that  In  all  other  respects  It  be 
afflrmed."  When  the  case  came  up  again 
on  the  circuit,  Judge  Withbbspoon,  alter 
full  alignment,  made  the  following  order: 
"The  remittitur  trom  the  supreme  court 
having  been  filed  In  this  court,  the  attor- 
ney for  the  defendants  Cleveland  and  oth- 
ers moved  before  me  for  an  order  making 
the  Judgment  of  tbe  supreme  court  tbe 
Judgment  of  this  court,  and  that  the  com- 
plaint  be  dismissed,  with  costs,  as  to  tbe 
defendants  Cleveland  and  others.  This 
motion  was  resisted.  The  supreme  conrt 
reversed  the  decree  of  tbe  circuit  Judge  in 
so  far  as  the  defendants  Cleveland  and 
otbeni  were  required 'to  account*  to  the 
plaintiff  for  the  valueof  certain  machinery, 
and'lthasuot  been  made  to  appear  that 
any  other  Issue  can  or  will  be  raised  no- 
der  the  proceedings  as  between  tbe  plain- 
tiff and  tbe  defendants  Cleveland  and 
others.  It  Is  ordered  that  the  Judgment 
of  the  supreme  court  In  the  above-entitled 
cause  be  made  the  Judgment  of  this  court. 
It  iH  further  ordered  that  thecomplaint  be 
dismissed,  wltb  costs,  as  to  tbe  defend- 
ants Cleveland  and  others,  and  tbat  said 
defendants  have  Judgment  against  tbe 
plaintlfl  for  costs,  to  be  taxed  by  the  clerk 
of  this  court, "etc.  From  this  order  the 
plaintiff  appeals  to  this  conrt,  upon  the 
grounds  of  alleged  error,  as  follows:  (1) 
In  holding  that  it  has  not  been  made  to 
appear  tbat  any  other  Issue  can  or  will  be 
made  under  tbe  pleadings  as  between  tbe 
plaintiff  and  the  defendants  Cleveland 
and  others;  (2)  In  ordering  thfit  the  com- 
plaint be  dismissed,  with  costs,  as  to  the 
defendants  Cleveland  and  others,  and 
that  said  defendants  have  judgment 
against  the  plaintiff  for  costs,  etc.  Ques- 
tions as  to  costs  In  equity  cases  are  prl- 
marlly  and  appropriately  tor  the  trial 
Judge  aetinsr  as  chancellor,  who  is  oeces- 
earlly  more  familiar  with  tbe  facts,  and 
therefore  more  competent  to  do  justice, 
than  this  conrt  can  be.  Tbe  exercise  of 
his  Judgment  npon  tbe  subject  Is  rarely 
dlfltprbed. 

As  to  the  first  exception.  Cleveland  and 
others  brought  no  action  tn  court  as  plain- 
tiffs, bnt  were  brought  In  as  defendants, 
to  answer  concerning  the  machinery 
which  they  had  sold,  as  to  which  demand 
was  made  that  they  should  "account  for 
the  proceeds  of  sale.**  That  was  the  Issue 
between  tbe  parties,  which  was  at  first 
decided  against  Cleveland  and  others,  bat 
npon  appeal  to  this  coart  It  was  finally 
decided  In  their  favor.  Tbat  was  the  only 
Issue  between  these  parties,  unless  It  might 
be  asked  to  bsTe  tbe  property  (maebln- 
ery)  resold  at  a  Judicial,  Instead  ol  a  prl- 


Digitized  by 


Google 


4S2 


60UTHEASTEBN  BEFOBTEB,  Vol.  16. 


(W.  Vfc 


Tate,  eale,  bat  that  quentlan  bad  been  set- 
tied  Id  advance  by  tbe  flndloK  of  tact  that 
the  property  bad.  been  eold  fur  Its  fall 
Talne,  which  Is  all  the  law  requires. 

Aa  to  the  other  exception.  Judse  Fba- 
bbr's  decree  conflrmiid  the  roaater*s  re- 
port, which.  In  general  terms,  leeommend* 
ed  that  Cleveland  and  the  uther  chattel 
Tnortsagees  ehoald  be  required  to  account 
to  tbe  plaintiff  for  tbe  valne  of  the  ma- 
ciifnery  sold,  and  that  tbe  plaintiff  recover 
of  the  defendants  the  coats  of  the  action. 
Aa  we  understand  It,  tblR  was  not  two 
dlstluet  and  unconnected  orders,  but  sub- 
atantially  one;  tbe  order  to  pay  the  costs 
beluK  the  supplement  and  sequence  of  the 
order  to  account.  If  Judse  FirASBB  bad 
decided  for  Cleveland  ani  others,  and  re- 
fused to  order  them  to  account,  It  can 
hardly  be  supposed  that  at  tbe  same 
time,  a.nd  in  the  same  decree,  he  would 
have  mulcted  them  iu  costs  for  setting  up 
a  claim  to  proi>erty  which  the  court  ap- 
proved. As  a  rule,  costs  follow  the 
Judgment  as  an  additional  penalty  upon 
those  who  are  held  to  be  In  tbe  wrung. 
The  direction  as  to  tbe  payment  of  the 
costs  in  an  equity  suit  Is  tbe  consequence, 
but  Itranhardly  beconsldered asoneof  the 
real  matters  ol  litigation  between  the  par- 
ties. Tbe  judgment  of  thia  court  rereraed 
so  mncta  of  Jadge  Frasbb'b  order  ad  re- 
quired Cteveland  and  others  **  to  account,  ** 
wblch,  am  we  thlnlc,  carried  also  the  para- 
graph as  to  costs,  leaving  that  sublect 
open  for  a  new  order,  in  coulornilty  with 
tbe  changed  character  of  the  dtMiree  upon 
the  merits.  A^  was  said  by  the  chief  Jus- 
tice In  tbe  case  of  Bratton  v.  Massey,  18 
S. G.  536,  wblcb  case  must  control  this: 
"  Tba  t,  of  course,  operated  as  a  reversal  of 
the  whole  decroe,  (su  far  as  these  parties 
were  concerned.)  It  la  very  true  chnt  In 
the  former  appeal  that  portion  of  tbe  cir- 
cuit decree  relating  to  costs  was  nut  spe- 
cially attacked,  but  tbe  provision  as  to 
costs  was  a  mere  tneldeot  to  the  Jndg- 
ment  on  the  merits,  and  when  that  was 
ascertained  to  be  erroneous,  and  was  re- 
versed, and  the  complaint  was  dlBmleaed, 
tbe  provision  as  to  costs  was  likewise  re- 
versed, and  fell  with  the  Judgment  on  tbe 
merits,  Thejudgroentof thesupremecuurt 
not  having  made  any  provlalon  as  to 
costs,  they  would  necessarily  be  governed 
by  tbe  general  rule  upon  the  subject,"  etc. 
The  Judgment  of  thia  court  Is  that  the 
Judgment  of  the  circuit  co^rt  be  affirmed. 

UclTKB,  C.  J.,  and  Pops,  J.,  coneur. 


(37  W.  Va.  1*3) 

BOBERTS  et  al.  v.  COLEMAN  at  aL 
(Soprem*  Gonrt  of  Appeals  of  West  '^r^ala. 

Dea  3, 1892.) 
ADVAiTCEmiTTa — PKBstncPTioiT— Deed  to  Child— 

ESTOmi.  —  DSORBB  —  TiSTAMBRTABT  IkBTBU- 
UBNTB— JOIKT  Tbiti.KT»— FABTITIOir  IH  Kljn>. 

1.  Whether  a  conveyance  w  transfer  <rf 
propertr  from  parent  to  child  Is  an  advance* 
meat  depends  on  the  Intention  of  the  pan^  In 
makinx  ft 

2.  A  conTeranoe  or  transfer  ot  land  or 
property  by  father  to  child  npoa  the  eonsldraa- 
tlon  of  lovo  and  affection,  or  merely  nominal 
Marideration,  la  presamod  to  be  Intended  by 


the  parent  as  an  advancement,  nntil  it  other- 
wise  appears  from  the  deed  or  other  evidence. 
Such  a  conveyance  or  transfer  to  a  soo-ia-law 
wonld  be  considered  likewise. 

a.  There  can  be  no  decree  asainst  a  party 
when  ttie  ideadings  contain  no  allegations  and 
ask  no  rebef  as  to  the  canie  npcm  which  such 
decree  resta. 

4.  An  instrument  transferring  property  in- 
teuded  to  operate  only  after  the  death  of  its 
maker  is  testamentary  In  character,  and  can- 
not operate  as  an  instrument  inter  vivos. 

5.  If  a  diiid  accept  from  a  parent  a  deed  of 
present  conveyance  of  land,  providing  tliat  It 
shall  be  In  full  discharge  and  satisfaction  of 
the  child's  expectant  share  in  the  parent's  es- 
tate, it  will  bar  any  farther  claim  tar  partici- 
pation by  sDch  child  in  such  estate^  tiiongh  the 
child  did  not  slgo  the  deed. 

6.  Effect  of  conditions,  obligations,  and 
dnties  Imposed  by  a  deed  conveying  property 
upon  the  grantee  who  does  not  sign  snch  dedu, 
but  accepts  it. 

7.  Joint  owners  of  land  are  entitled  to  have 

{lartition  in  kind,  each  to  have  his  share  sl- 
otted to  him  in  severalty,  unless  such  right  be 
waived.  A  sale  cannot  bt  decreed  tn  a  parti- 
tion suit  nnless  it  appears,  by  report  of  commis- 
sioner or  otherwise  DT  the  recora,  that  partition 
cannot  be  convenieutly  made,  and  also  that  tbe 
interests  of  those  interested  in  the  load  or  its 
proceeds  will  be  promoted  by  a  sale. 
(Syllahos  by  the  CourL) 

Api>eal  from  circuit  court,  Jackaon 
county;  V.  S.  Aiiubtrono,  Judge.' 

Mult  by  Nancy  Roberts  and  othert 
against  ThoraasB. Coleman  and  others  to 
divide  tbe  property  ot  Thomas  Coleman, 
deceased,  among  his  children,  and  to  din- 
cover  wbat  advancements  bud  been  made 
to  th«m.  There  was  a  decree  as  to  ad- 
vancements and  for  a  sale  of  tbe  property, 
and  defendant  Thomas  B.  Coleman  and 
others  appeal.  Reversed. 

Okej  JobasoD,  John  H.  Riley,  and  W&r- 
reDJI///fer,forapDeltants.  JobuA,  Huicbin- 
Bony  W,  A.  Panona,  and  JK.  F.  Hetniag, 
lor  appellees. 

Bbannov,  J.  This  was  a  chancery 'eult 
In  tbe  circuit  court  of  Jackson  coanty  by 
Nancy  Roberts  and  others  against  Thomaa 
B.  Coleman  and  others  for  tbe  purpoae  of 
dividing  the  personal  and  real  estate 
owned  by  Thomas  Coleman,  deceased, 
among  numerous  children  and  grandchil- 
dren; the  bill  alleging  that  various  ad- 
vaucementa  bad  been  made  to  certain  chil- 
dren, and  asking  that  tbey  be  taken  Into 
account  Id  tbe  division.  The  appeUante 
assign  and  the  appellees  cross  assign  er- 
rors. 

It  la  claimed  that  the  court  erred  Id  al- 
lowing Nancy  Roberts  fS90  against  the 
estate  for  keeping  Sarah  E.  Colemnn,  her 
sister,  an  Imbecile  daughter  of  Thomau 
Coleman,  because  she  was  far  above  ma- 

{ority,  and  tbe  charge  aboold  be  againat 
ler,  not  the  estate.  There  was  evldenee 
tending  to  show  the  father's  promise  to 
pay  it.  The  commissioner  reports  tbia 
allowance  upon  tbe  evidence,  and  as  It  de> 
pends  upon  tbe  weight  of  and  inference 
from  It,  and  the  court  has  confirmed  It, 
we  shall  not  disturb  the  ailowanee.  It  la 
also  said  against  the  allowance  that, 
Nancy  Roberts  being  a  married  woman, 
the  demand  la  her  huaband's,  aa  be  la  enti- 
tled to  the  wife's  eamlnga,  and  abe  baa  no 
elatm.  A  wlfe'a  eamlnga,  at  commoa  law* 
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prior  to  chapter  109,  S 14,  Acta  1891 ,  belonfced 
to  the  huBbanri,  (.Tooes  r.  Reld,  12  W.  Va. 
353;  Balle^T.  Gardner.31  W.Va.94,fiS.  B. 
Sep.  636;)  but  here  the  promise  was  made 
to  the  wife,  and  the  bill  Id  which  the  hus- 
band la  plalntirf,  alleges  that  the  promlBe 
was  made  by  Thomas  Coleman  toner,  and 
that  she  Is  entitled  to  the  demand.  This 

Erotects  the  estate  against  any  claim  by 
Im,  as  also  does  the  decree  estop  him.  11 
the  debt  is  Jost,  the  estate  ran  therefore 
have  no  grievance  In  Its  being  decreet!  to 
the  wife.  II  a  husband  coQsentfi  that  his 
wife's  earnings  shull  be  hers,  they  are  hers, 
except  as  to  the  husband's  creditors. 
Happily,  though  late,  the  legislature  hae 
chaqged  the  hard  rule  ot  the  common  law 
glvlug  the  wife's  earnings  to  the  husband 
and  his  creditors,  after  It  bad  reigned  and 
dene  much  injustice  for  centuries. 

It  is  next  contended  tbat  theconrt  erred 
In  holding  lands  conveyed  to  two  sous, 
Thomas  B.  Coleman  and  Heary  R.  Cole- 
man, to  be  advancements.  In  McClun- 
ahan  v.  McClanahan.  36  W.  Va.  — ,  14 
H.  E.  Kep.  410,  this  court  stated  the 
doctrine  that,  where  a  father  confers  title 
to  real  or  personal  estate  upon  children, 
the  question  whether  It  was  an  advance- 
ment depfnda  opon  the  intention  of  the 
father,  to  be  ascertained  from  the  evidence 
and  surrounding  cIrcumMtances,  sucb  as 
the  value  uf  the  entire  estate,  the  number 
of  children,  etc.  An  important  element 
also  is  the  value  of  the  properly  conferred 
apon  the  child.  By  deed  dated  May  15, 
1872,  Thomas  Culeman  con  veyed  to  his  son 
Thomas  B.  Coleman  a  tract  of  625  acres, 
9  roods,  and  80  poles  of  land,  stating  the 
consideration  to  be  love  and  aRectlon  and 
$1,500,  for  which  the  grautee  executed  his 
bond.  By  a  similar  deed  of  same  date 
Thomas  Coleman  conveyed  to  another 
son,  iienry  R.  Coleman,  a  tract  of  455 
acres,  1  rood,  and  66  poles,  the  considera- 
tion  stated  being  love  and  affection  and 
91,500,  for  which  said  grautee  executed 
his  bond.  The  cummiBsloner  fixes  the 
value  ot  the  tract  conveyed  to  Thomas 
B.  Coleman  at  fl7,000  when  conveyed  and 
911.000  at  the  death  of  his  father,  in  1890, 
and  that  ol  the  tract  conveyed  to  Henry 
R.  Coleman  at  915,000  when  conveyed, 
and  $10,000  at  the  death  of  bis  father.  By 
a  deed  of  the  same  date  with  the  two  con* 
veyances  to  Thomas  B.  and  Henry  B. 
Coleman,  they  leased  to  their  father  dur- 
ing his  life  the  lands  convened  to  them, 
thus  making  the  conveyances  to  them  op- 
erate as  conveyances  of  the  remainder 
after  his  life.  The  commissioner  ascer- 
tained that  said  decedent's  estate  at  his 
death  amonnied  to  $9,963.73  In  personal- 
ty, $16.Effi0in  realty,  and  tbat  he  bad  ad- 
vanced various  children  to  the  total  value 
ot  943,340,  making  the  whole  estate  970,- 
159.62.  If  these  two  tracts  are  not  to  be 
treated  as  advancements,  then  the  old 
father  would  be  guilty  ot  harsh  partiality 
among  his  children  and  of  crying  injustice, 
because  the  result  would  be  that  these 
tracts.  tbt>  very  core  of  his  landed  estate, 
wonld  go  to  those  two  sons  clear,  and 
they  still  come  in  for  equal  shares  in  the 
estate  left  by  the  father  at  his  death,  for 
be  afterwards  released  without  payment 
the  two  bonds  given  in  part  considera- 


tlon  for  the  eonveyances.  A  conveyance 
of  land  by  a  father  to  a  child  on  a  merely 
nominal  or  voluntary  or  good  considera- 
tion, where  tbe  deed  Is  silent  as  to  tbn  In- 
tention, will  be  presumed  to  be  an  ad- 
vancement until  the  preunmptlon  be  re- 
pelled. Bo,  too,  a  transfer  of  a  substantial 
amount  of  personalty.  McClanahan  v. 
McClanahan,  supra;  Watklns  v.  Toung. 
31  Grat.84;  4  Kent,Comm.418;  ITuck.Bl. 
Comm.  181;  McDearman  v.  Hodoett.  83 
Va.  281,  2  R.  E.  Rep.  643;  2  f^max.  Ex'rs. 
867:  Parks  v.  Parks,  19  Md.  323;  Clark  v. 
Wlll8on,27  Md.693.  Tbe  reason  of  the  pre- 
sumption Is.  that  the  law  infers  tbat  the 
father  Intends  fairness  and  equality 
among  all  his  children,  and  does  not  In- 
tend tbat  one  shall  keep  property  of  value 

{lassed  tu  him,  and  yet  get  an  equal  share 
n  hie  remaining  estate  with  others  eqnally 
entitled  to  his  love  and  bounty,  who  bare 
received  nothing,  or  not  so  mnch  as  the 
child  advanced.  Before  enforcing  Inequal- 
ity, especially  one  so  glaring  as  tbat  in- 
volved la  this  case,  courts  must  have 
strong  evidence  that  the  father  intended 
It.  The  argument  made  to  us  Is  that 
these  conveyances  were  sales;  but  the 
deeds  declare  tbat  In  part,  at  least,  the 
conveyances  were  not  for  valuable  consid- 
eration, but  moved  by  love;  and.  In  view 
ot  the  value  ol  tbe  tracts,  love  was  by  far 
the  major  consideration.  As  I  see  It.  the 
rery  Insertion  of  the  money  conslderatiun 
as  a  part  of  and  along. with  that  of  love 
tells  ns  tbat  tbe  grantor  regarded  it  a 
sale  only  to  that  extent.  It  disproves  a 
sale.  It  Is  also  argued  that  a  policy  on 
the  part  of  the  father,  as  manifested  In  10 
conveyances  to  other  children,  extending 
from  1857  down  to  and  Including  one  dat- 
ing after  the  conveyances  to  these  two 
sons,  manifests  a  design  not  to  consider 
said  conveyances  to  these  two  sons  ad- 
vancements, and.  that  policy  is  that  In 
other  deeds,  when  he  Intended  them  as  ad- 
vaucefflentu,  he  Sxed  the  value  of  the  land, 
and  declared  how  much  was  to  be  ad- 
vancement and  how  much  to  be  paid  for. 
Another  argument  Is  that  where  be  con- 
veyed lands  todauoEhters,  when  heexacted 
any  money  consideration,  be  neltbertook 
bonds  nor  retained  a  Hen,  whereas  in  the 
twocouveyances  to  the  two  sons  be  did 
both;  and  It  Is  urged  that  this  elrcum 
stance  stamps  these  conveyances  as  sales. 
These  circumstances  are  not  snfiSclent  to 
overrule  the  plansible  theory  tbat  equal- 
ity among  his  uhlldren  is  to  be  presumed 
as  the  father's  Intention,  and  tbe  prima 
facie  presumption  that  such  a  conveyance 
Is  an  advancement.  Considering  tbetotal 
value  ot  tbe  property,  real  and  persona], 
both  that  given  to  tau  children  and  that 
which  be  still  owned  at  death,  about  970,- 
000  and  the  number  ot  his  children,  (nine,) 
can  we  reasonably  say,  viewing  it  as  a 
gift,  that  Thomas  Coleman  intended  to 
give  tbesesons  these  tracts,  worth  921>000, 
less  the  two  bonds  ot  91.500  each,  as  clear 
gifts.  In  tbe  sense  that  they  sbonid  not  be 
accounted forasadvancements.  leaving  an 
estate  much  diminished  thereby  to  be  yet 
divided  equally  between  nine  children^ 
Certainly  not.  Counsel  does  not  even  con- 
tend tor  this,  but  contends  that  it  was  a 
sals.    Can  we  then  fairly  pay  that  be 
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would  aell $21,000  worth  of  land  for  98,000? 
X  tbink  Dot.  Mere  luadequacy  would  not 
make  a  transfer  ao  advancement  where  It 
Is  a  clear  sale;  bat  where,  as  here,  the 
deed  itself  declarea  that  part  ut  the  con- 
sideration iB  only  merlturlons,  the  bal- 
ance valuable,  and  It  la  claimed  that  the 
transaction  la  a  sale,  we  may  connlder  In- 
adequacy a  circumstance  to  repel  a  sale. 

It  Is  assigned  as  error  that  two  snms 
of  $1,500  each  were  not  debited  as  ad- 
vancemeots  to  Thomas  B.  and  Uenry  B. 
Coleman.  In  thu  deeds  to  tbem  the  con- 
sideration stated  (s  love  and  affection  and 
$1,500,  lor  which  they  tea bonds,  to  be 

{laid  at  bis  death,  without  interest,  un- 
esahechoae  to  release  such  bonds.  By 
a  sealed  instrument  afterwards  made  be- 
tween the  father  and  these  two  sons,  be 
released  them  from  these  bonds  abso- 
lutely. The  bonds  were  to  bave  been  paid 
for  the  support  of  an  Imbecile  cblld,  iSarah 
£.  Coleman,  and  this  Instrament  Imposes 
CD  the  two  sons  the  duty,  unless  Thomas 
Coleman  should  make  other  arrnnge- 
menta  as  to  this  dauKhter,  <if  becomiue 
ffuardiun  to  ber  after  her  father's  death, 
and  managlns  ber  Interest  In  bis  estate, 
and  of  seeing,  In  case  of  sale  of  ber  land, 
to  Its  proper  reinvestment  for  ber  use. 
It  Is  difficult  to  arrive  at  the  exact  mean- 
inff  ut  tbfs  and  other  badly  dr.awn  papers 
Involved  In  this  case,  or  to  do  what  wecan 
certainly  call  Justice.  It  Is  said  that 
when  we  look  at  the  reserved  right  in  the 
deed  to  release  the  bonds,  and  their  re- 
lease afterwards,  we  must  couclude  that 
the  father  Intended  tbe  whole  value  of  the 
farms  to  go  as  advancement  it  the  bonds 
should  be  released.  But  In  tbe  solution 
of  this  doubtful  matter  I  fall  back  on  that 
crucial  test  to  determine  whether  a  trans- 
fer Is  an  advancement,— itbe  Intent  of  the 
grantor.  Did  he  Intend  It  as  an  advance- 
ment? Now  we  can  safely  say  that  when 
be  made  these  deeds  be  did  not  Intend 
tbe  f 1,500  tu  be  advancements,  but  only 
Intended  the  residue  of  the  value  of  tbe 
farms  as  sucta.  Afterwards  he  did  not 
simply  release  them,  exacting  nothing 
from  the  debtor.  Had  be  done  this.  I 
should  say  that  he  Intended  it  as  a  gift, 
and  it  should  be  chafed  as  an  advance- 
ment. But  he  placed  upon  tbe  eons  a 
bnrden,— a  duty  to  their  Imbecile  sister,— 
a  consideration  valuable.  So  the  release 
was  on  a  cuDsideratlon,  repelling  the  Idea 
ot  a  release  as  a  gift.  Trne,  we  may  not 
consider  tbe  consideration  very  valuable, 
tbuugb,  It  the  duty  be  well  executed,  it 
would  be  quite  valuable;  but  tbat  Is  no 
matter  to  us.  Tbe  old  gentleman  chose 
to  call  and  consider  It  a  sufficient  nonsid- 
eratlon  tor  tbe  release.  We  do  not  see 
bow  the  sons  can  be  charged  witb  these 
two  bonds.  Nor  do  we  see  how  Sarah  E. 
Coleman  can  be. 

Next  it  is  claimed  that  tbe  eonrt  errad 
In  holding  tbe  conditional  bond  void.  It 
reads  as  follows:  "Thomas  Coleman  to 
Thomas  B.  Coleman.  Bond.  This  condi- 
tional bond  made  by  Thomas  Coleman 
this  4tb  day  of  March,  1879.  It  la  hereby 
ordered  of  my  executor  that  in  case  that 
I  should  die  without  couveylng  two  cer- 
tain pieces  of  land  known  as  the  'Syhawk 
Land,' lying  on  Wasbington  ran,  and  con- 


taining about  120  acres,  more  or  less,  and 
the  other  lot  Is  known  as  tbe  *  Heard 
Field,'  lying  on  Muae's  bottom  and  Wash- 
ington run,  and  containing  abont  65 
acres,  more  or  less,  but  tbe  said  Thomas 
Coleman  reserves  the  right  during  bis  life- 
time to  convey  the  said  land  to  any  per- 
son or  persons  be  so  desires,  bat  It  is  so 
understood  that  the  said  Thomas  Cole- 
man retains  and  holds  full  possession  of 
tbe  said  two  tracts  and  pieces  of  laud  b^ 
fore  described  for  and  during  his  llletlnie; 
but  It  is  hereby  understood  tbat  In  cose 
tbe  said  Thomas  Coleman  does  not  con- 
vey the  said  two  lots  of  land  firing  his 
lifetime,  then  tn  that  case  this  1h  to  becon- 
strued  as  a  conveyance  to  Thomas  B. 
Coleman  bis  lifetime,  and  then  togo  to 
boys  and  their  heirs;  and,  if  I  should  not 
convey  the  land  during  my  lifetime,  1  here- 
by direct  by  this  Instrument  that  my  ad- 
ministrators or  executors  to  convey  to 
the  said  Thomas  B.  Coleman  and  bis  boys 
and  their  heirs  after  my  decease.  Wltnesa 
the  following  signature  and  seal  thls4tti 
day  of  March,  187U.  Tbouas  Coleaian. 
[Seal.]"  This  Instrument  la  a  testament- 
ary paper,  not  one  taking  effect  aa  a  deed 
between  living  men,  because  It  rwerves. 
not  simply  poHsesslon  of  tbe  land  durlns 
Coleman's  life,  but  also  power  to  dlsposa 
of  and  convey  It  as  he  migbt  ctaoose.  tbua 
diverting  it  from  the  beneficiary  under  It, 
and  directs  his  executors  nfter  his  death 
to  convey  It.  thus  nnegulvocally  manl- 
festlnie  an  Intent  that  It  take  effect  only 
after  his  death.  True,  it  does  say  that,  if 
be  should  not  convey  It  during  life,  thla 
Instrument  Is  to  be  deemed  a  conveyance; 
but  It  is  not  to  BO  operate  until  after  bla 
death.  A  will  reqnires  no  form,  though  ft 
does  require  formality  of  execution.  An 
Instrument  in  any  form  to  go  Into  effect 
after  death  is  testamentary  In  character. 
1  Redf.  Wills.  170, 171,  271,  272;  1  Tuck.  Bl. 
Comm.  S99;  1  Lumax,  Ex'ra,  36;  Schouler, 
Wills,  S  265.  irit  Is  tbeintent  tbat  it  sball 
not  operate  until  death,  that  Impressea 
the  act  as  a  testamentary  one.  By  Bald- 
win, J.,  In  Pollock  V.  Olassell,  2  Grat.  457; 
Enolish,  J.,' in  McClanaban  v.  McCian- 
ahaa, 'supra.  It  Is  sufficient  that  the  In- 
strument, however  irregular  In  form  or 
inartificial  In  expression,  discloses  the  In- 
tention respecting  the  posthumous  desti- 
nation ot  the  maker's  property;  and,  tt 
this  appear  to  be  tbe  nature  ot  Its  con- 
tents, any  contrary  title  or  name  he  may 
give  tbe  paper  will  be  disregarded;  and 
therefore  deeds  poll,  deeds  of  gift,  bonds, 
letters,  and  other  Instruments,  even 
agreements  between  parties,  have  been 
often  held  testamentary.  1  Jnrm.  Wills, 
18,  per  Baldwin,  J.,  supra;  1  Lomax, 
Ex'rs,  88.  If  the  papers  give  benefit  to 
the  party,  without  reference  to  the  death 
of  Its  maker.  It  operates,  if  at  all,  iotax 
vtvoa,  not  as  a  testamentary  act.  1 
Lomax,  Ex'rs,  35.  Therefore,  this  paper 
cannot  operate  as  a  deed  between  parties 
alive.  Nor  can  it  operate  as  a  will,  b» 
cause  It  has  not  been  probated,  and  la 
not  attested  or  proven  as  holographic, 
so  as  to  make  It  take  effect  as  a  will. 

Next  It  is  claimed  that  tbe  court  erred 
In  decreeing  tbe  sale  ot  tbe  euipoa  of 
Marlab  M.  Morgan's  land.  Tbe  debt  f<w 
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wblcb  this  land  Is  held  liable  la  fSOO;  tbe 
money  coDsldpratlpn  lor  tbe  conveyance 
by  Tbomait  Coleman  to  Mra.  Moi^an  ot 
V£  acres  ol  land.  Whether  there  Is  a  Hen 
under  which  tbe  land  can  be  sold  we  shall 
not  say,  eince  there  Is  nothloK  in  tbe  plead* 
ings  to  Justify  action  on  it.  The  bill  al- 
leges the  conTeyanceof  this  land  as  an  ad< 
vancement,  not  mentioning  or  asking  any 
relief-on  tbe  basis  ot  this  debt.  As  a  debt, 
It  wonld  be  collectible  by  tbe  admlnistra* 
tors,  and  they  are  not  plnlntlffu.  nor  aek> 
lug  reliel  as  to  It.  The  fact  that  all  par- 
ties are  before  the  court  does  not  author- 
ize a  decree  without  allegation  of  matter 
on  which  to  base  a  decree.  Bland  v.  Stew- 
art.  35  W.  Va.  Ii18.  U  S.  E.  Bep.  216,  and 
cases  cited. 

There  Is  another  fact  adding  strength  to 
this  view,  and  that  Is  that  Mrs.  Morgan 
answered,  and  declined  tu  bring  her  land 
into  hotchpot.  Had  she  come  )n,  and 
anytlilflg  bad  been  going  tu  her  as  a  par- 
ticipant In  tbe  estate,  perhaps  this  debt 
ecfahl  beset  otS  against  her,  and  only,  per- 
haps, withoat  Homenotlce;  batsbe  elected 
not  to  participate.  It  was  error  to  decree 
1q  thiH  suit  against  her. 

Next  It  is  claimed  that  it  was  error  to 
make  a  personal  decree  against  B.  S.  Mor- 
gan. The  bill  alleges  that  Thomas  Cole- 
man lent  B.  S.  Morgan  9550,  but  asked  no 
reUef  against  Morgan  as  to  it.  Its  only 
possible  iiertinency  to  this  case— a  case  to 
uettle  accounts  of  the  administrators  and 
divide  tbe  estate,  real  and  personal— Is  to 
specify  it  as  a  part  ot  the  assets,  and 
chargv  the  administrators  with  It;  not  to 
cumpel  payment  by  the  debtor,  tor  that  Is 
toreign  to  tbe  suit.  Can  you  make  the 
nnmerous  debtors  of  an  estate  parties  to  a 
salt  to  settle  the  accounts  ot  adminifltra- 
tors,  and  decree  against  th«  debtors? 
Would  it  not  make  the  bill  multifarious? 
But  the  bill  simply  specifies  this  debt  as  a 
credit  uf  the  estate,  and  asks  no  decree 
against  Morgan.  It  might  be  said  that 
it  was  improper  to  decree  betTveen  code- 
fendanta,  the  administrators,  and  Mor- 
gan, aa  no  dccreecan  be  made  between  co- 
defendants  unless  the  equities  between 
them  arise  out  ot  tbe  pleadings  between 
plaintiffs  and  defendants,  and  then  only 
when  there  la  a  decree  between  plalntl^ 
and  defendants.  There  was  no  decree  be- 
tween them  aa  to  this  debt.  But  I  place  It 
ontheground  that  whether  a  de^twaa  due 
from  Moiffan  to  the  estate  was  a  matter 
distinct  from  this  snlt.  Morgan  had  no 
interest  in  the  division  of  the  estate.  We 
cannot  say,  therefore,  that  rights  between 
him  and  admlnatrators  grew  out  of  equi- 
ties between  tbe  plaintiffs  and  theadmlnls- 
trators.  His  wile  bad  Interest  In  It,  and  he 
was  not  a  neceseary  party,  and  was  ouly 
madesDch  for  conformity,  on  account  of 
his  wife's  presence  as  a  pqrty. 

AppeUeea*  cross  assignments  of  errors: 
Nancy  Boberts  complains  that  she  Is 
charged  with  $1,500  as  an  advancement. 
In  1857  Coleman  conveyed  to  her  huaband 
178  acres  of  land,  the  deed  reciting  the 
cunslderatlon  as  f  10  In  cash,  and  "also  flt- 
teen  hundred,  which  I  give  to  my  daughter 
Naney  Boberts,  wife  of  said  William  M. 
Roberta,  tor  tbe  love  and  aSectlon  I 
have  for  her,  botto  bean  oUsetfortbe 


part  of  my  estate  that  may  be  divided 
hereafter. "  Tbe  contention  for  Mrs.  Bob- 
erts Is  that  when  her  husband,  then  (1853) 
a  young  man.  was  thinking  of  buying  this 
land  of  the  Smith  heirs,  her  father  for  sev- 
eral reasons  proposed  to  buy  It  for  him, 
and  did  so,  her  husband  turulshlug  a 
large  aum,  which  was  paid  down,  and 
afterwards  paying  tbe  balance,  and  tbat, 
in  tact,  her  father  paid  nothing,  and 
that  it  Is  unjust  to  char;;e  her  with  an  ad- 
vanceuient  of  land  conveyed  to  her  hus- 
band, which  in  tact  bdonged  to  the  hus- 
band. The  title  to  about  half  of  the  tract 
was  conveyed  by  some  of  tbe  Smith  heirs 
to  Coleman,  and  tbe  balance  to  him  and 
Boberts  Jointly,  and  they  gave  Joint  notes 
tor  purchase  money.  These  tacts  tend  to 
show  that.  Coleman  had  about  a  three- 
fourths  interest.  In  hisconveyance  hesol* 
emnly  declares  it  an  advancement,  which 
is  admissible  and  strong  evidence  that  it 
was.  Coleman  and  his  son-in-law  bad 
been  engaged  In  boating  and  larmlag  tn- 
getber  to  a  considerable  extent,  and  a  few 
hours  before  the  execotlon  of  the  deed 
from  Coleman  to  Boberts  the  latter  made 
a  note  fur  $900  to  Coleman.  Even  If  Bob- 
erts had  furniubed  money,  as  he  says,  from 
bis  share  ID  the  Joint  business,  to  pay  on 
the  Smith  land,  may  It  not  have  been  ad- 
justed in  this  settlement?  May  not  tbe 
note  have  entered  Into  this?  May  not 
Roberta  have  released  any  demand  to  the 
land?  Boberts*  deposition  is  Indefinite, 
not  making  his  own  version  strong,  and  as 
against  the  dead  man's  estate  cannot  b» 
read.  This  transaction  Is  enshrouded  In 
tbe  mist  and  uncertainty  of  3U  or  40  years, 
and  we  are  asked  to  overthrow  tbe  force 
ol  tbe  deed  declaring  theadvancement,  aft- 
er its  acceptance  nearly  40  years  ago,  up- 
on mere  general,  oral  declarations  ot  Cole- 
man, or  conversations,  the  weakest  ot  all 
evidence.  Boberts,  it  seems,  made  objec- 
tion to  rpcelving  tbe  deed  In  tbe  form  it 
was,  whether  because  of  tbe  advancement 
clause  or  otber  cause  is  not  certain;  but 
he  accepted  it,  and  thus,  as  between  him- 
self and  Coleman,  treated  tbe  land,  or  pert 
of  it,  aa  Coleman's;  and  It  la  not  clear' 
that  In  the  face  ot  this  hie  wife  could  claim 
to  treat  It  In  other  light.  Tbe  law  Is  that 
a  conveyance  of  land  by  the  wife's  father  to 
her  husband  on  the  consideration  of  their 
relation,  for  merely  good  consideration,  Is 
an  advancement  binding  on  the  wife.  Kyle 
V.  Conrad,  25  W.  Va.  776,  777;  Bruce  v. 
Slemp,82'Va.  862;  McDearman  v.Hodnett. 
83  Va.  281, 2S.  E.  Bep.  648.  It  in  true  a  parent 
by  mere  declaration  of  Intention,  cannot 
make  that  an  advancement  which  Is  not, 
(2  Minor,  Inst.  445;)  but  In  one  of  tbe 
cases  there  cited,  holding  this  doctrine, 
tbe  Judge  says  tbe  deed  Is  tbe  highest  evi- 
dence ot  tbe  intention  of  the  parties  and 
the  true  character  of  the  transaction. 
Oeaver  v.  Kirk,  3  Mete.  (Ky.)  278.  In  a 
case  relied  upon  tor  Mrs.  Boberts,  (Hoak 
V.  Hoak.  6  Watts,  80.)  It  waH  held  that 
book  entries  of  advancements  were  not 
conclusive;  but  the  Judge  admitted  that, 
where  there  Is  a  positive  direction  to 
charge  a  given  advancement,  it  baa  great 
weight.  It  Is  doubtful  whether  such  a 
pualtivp chargenf  anadrancement  as  that 
In  this  deed  could  be  negatived,  since  Cole- 
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mao  could  give  or  witbbold  as  he  pleawd ; 
yet,  eoncedlDjE  that  It  mlffht*  It  woold 
lake  very  etrong  and  clear  evidence  to  do 
so.  It  la  porely  a  queatlon  of  evidence, 
and  the  clrcninetaucea  testing  the  trana- 
actlon  are  SO  yearo  past.  The  commission* 
er  reported  the  advancement,  and,-  the 
court  having  conflrmed  It  under  several 
defleloua,  we  cannot,  with  any  conviction 
of  certainty,  overrate  them,  though  It  be 
poaalble — nay,  probaMe— that  Joatlce  hae 
not  been  done  In  the  mutter. 

Next  la  tbe  complaint  of  EUsa  Jane  Wll- 
llama  tliat  she  has  been  wholly  excluded 
from  participation  in  the  dlatrlbntinn. 
Her  latber  in  1872  made  her  a  dned  for 
125  acres  of  land,  stating  It  to  be  in  con- 
sideration o(  f5,000.  of  which f1, 000  was  to 
be  paid  In  iDStallmente  annnally,  and 
not  to  be  accounted  for  to  any  of  the 
other  betra,  and  the  residue  "to  stand 
as  a  set-oft  In  full  settlement  and  satiafuc- 
tiou  of  any  uud  all  claims  and  demands 
of  her,  the  said  Eliza  Jane  Williams,  as 
well  for  herself,  her  helra  and  assigns,  to 
the  said  Tbomaa  Coleman's  estate,  direct- 
ly or  Indirectly."  Thla  Is  an  estoppel 
against  any  furtherclnlmforpartlclputlon 
In  the  assets  of  the  pstate.  It  is  based 
on  a  valuable  consideration, — the  preaent 
conveyance  of  land,— which,  but  lor  sut-h 
conveyance,  the  grantee  might  not  in  the 
end  get,  because  of  the  grantor's  sale  or 
device  to  another,  or  his  Insolvency.  It  Is 
not  the  sale  of  a  mere  expectancy.  The  su- 
preme court  of  Illinois  has  several  times 
decided  that  the  acceptance  by  a  child  of 
a  conveyance  by  the  father  ol  land  In  full 
antiafactlon  of  the  child's  share  of  the  fa- 
ther's estate  Is  binding  on  theehlld.  Gal- 
braitb  v.  McLaIn,  Bi  111.  379;  Karshnw  v. 
Kerahaw,  102  III.  807;  Simpson  v.  Simp- 
son, 114  111.  m,  3  N.  E.  Rep.  258,  and  7  N. 
£.  Rep.  287.  Receipts  for  property  or 
money  given  by  an  heir  In  fall  of  hla  ex- 
pectant share  have  been  held  binding. 
Bishop  V.  Pavenport,  58  III.  103;  Quaries 
V.  Queries,  4  Maaa.  680;  Fitch  v.  Fitch.  8 
Pick.  479;  Nesmlth  v.  Dinsmore,  17  N.  H. 
515.  See  elaborate  note  ol  Advaaeements, 
80  Amer.  Dec.  559. 

It  moat  not  be  thooght  that,  beeanse 
the  grantee  does  hot  sign  a  deed,  eondt* 
ttuDB.  terms,  and  obligations  Imposed  on 
him  by  it  are  not  binding.  Tbe  accept- 
ance of  the  deed  and  enjoyment  of  the  es- 
tate estop  him  from  denying  thecovenants 
and  conditions  therein  to  be  performed  by 
him.  Indeed,  the  seal  of  the  grantor  is 
regarded  the  grantee*8  seal  for  this  pur- 
pose. It  does  not  fall  Duder  the  statute 
of  frauds.  In  Dock  Co.  v.  Leavltt,  M  N. 
Y.  85,  It  Is  held  that  a  grantee  in  deed  poll 
Is  bound  by  covenants  therein  to  be  per- 
formed by  bim,  and  an  action  of  covenant 
may  be  maintained  thereon  against  him. 
In  Rogers  v.  Fire  Co..  9  Wend.  618,  It  was 
said  that  **  whoever  takes  an  estate  under 
a  deed  ought.  In  reason  and  equity,  to  be 
obliged  to  take  it  under  the  terms  ex- 
pressed In  the  de3d."  "If  a  lease  be  to  A. 
and  B.  by  indenture,  and  A.  seals  a  coun- 
terpart, and  B.  agrees  to,  but  does  not, 
seal,  yet  B.  may  be  charged  for  covenant 
bruken."  Com.  Dig.  tit.  "Covenant,"  A  1. 
Jadse  Dbnio  said  In  Trotter  r.  Hughes, 
13  N.  T.  74:  "The  acceptance  of  a  convey- 


ance contalnlDff  a  statement  that  grantee 
Is  to  pay  an  iDcambrance  binds  him  aa 
edeetuall?  as  though  tbe  deed  bad  been 
iDterp&rtes.  and  executed  by  thegrantee.** 
Tosame  effect,  Shep.  Touch.  177;  2  Hli. 
RealProp.SiS,  and  note;  Id. ,864;  SWashb. 
Real  Prop.  (Sd  Ed.)  2^;  Greenl.  Cruise, 
Dig.  c.  26,  tit.  8283.  See  full  note  collecting 
antborltles  at  doae  of  Trotter  v.  Haghes, 
62  Amer.  Dec.  141. 

Next  It  Is  alleged  as  error  that  Virginia 
C.  Morgan  ought  to  have  been  charged  as 
an  advancement  with  a  tract  of  land  In 
Tenoossee  conveyed  by  Coleman  to  her 
husband,  R.  S.  Morgan,  the  deed  reciting 
the  consideration  to  be  one  dollar  and 
other  good  and  valuable  consideration. 
Intention  of  the  grantor  la  the  test  of  the 
q urtitlon  whether  a  given  con vey auce 
shall  be  deemed  an  advancement  or  not. 
A  conveyance  to  a  son-in-law.  If  an  ad- 
vancement. Is  an  advancement  toth«  wife. 
A  son-in-law  Is  of  aqcb  relation  to  the 
grnntor  as  that  a  conveyance  to  him 
will  bind  the  wife  to  account  for  It  as  {in 
advancement,  II  we  see  that  It  was  Intend- 
ed as  an  advancement;  as.  It  tbe  convey- 
ance Is  love  and  affection  for  him  and  tala 
wife,  or  the  deed  states  the  deed  to  be  on 
good  consideration,  or  other  evidence.  It 
must  be  on  the  sole  consideration  of  love 
and  affection.  Stevenson  v.  Martin,  11 
Bush,  4K5.  In  this  case  good  considera- 
tion Is  part  of  the  consideration,  bat  it  la 
doubtfhl  If  the  grantor  used  It  In  the  tecb- 
nlral  sense.  I  observe  that  each  of  the 
many  deeds  nf  advancements  made  by  The 
deceased,  expressly  declare  that  tbey  are 
advancements,  or  that  tbe  consideration 
Is  love  and  affection  ;  but  that  feature  Is 
wanting  In  this  deed, — a  strong  circum- 
stance to  repel  tbe  Idea  of  advancement, 
especially  as  It  recites  the  eooslderation  as 
valnable. 

Next,  Nancy  Roberts  assigns  it  as  error 
that  tbe  land  was  decreed  to  be  sold, 
whereas  It  should  have  been  partitioned 
In  kind.  The  bill  asks  partition.  There 
was  one  Imbecile  party.  Thedeceased  left 
a  great  quantity  ot  land  In  eight  tracts, 
aggregatingl,38Sacres, besides  a  townlot. 
It  Is  not  pretended  that  this  estate  la  In- 
capable of  partition.  By  common  law, 
partition  must  be  In  kind,  however  In- 
convenient. 2  Minor,  Inst.  421;  8  Pom. 
Eq.  Jur.  8  1390.  By  statute  introduced 
Into  tbe  Code  ot  1849  thla  inconvenience 
was  remedied  by  the  provision  that  In 
any  case  "In  which  partition  cannot  con- 
veniently be  made,  If  the  Interests  of  those 
who  are  entitled  to  tbe  snhject.  or  its  pro- 
ceeds, wilt  be  promoted  by  a  sale,"  etc.,  a 
aale  may  be  decreed.  Such  la  our  Code  of 
1887,  (chapter  79,  $  8.)  Now,  remembering 
that  the  common  law  gave  right  to  have 
partition  In  kind,  and  this  statute  being 
aniiinovatlon  upon  the  common  law, and 
taking  away  from  the  owner  the  right 
to  keep  his  freehold  in  kind,  to  Justify  a 
sale  in  any  cuae.  It  must  come  within 
the  statute,  and  It  must  appear  In  some 
way  by  the  record  both  that  partition 
cnnnot  be  conveniently  made,  and  that  tbe 
Interests  of  the  owners  will  be  promoted 
by  sale.  Such  Is  the  letter  of  the  statute. 
I  tblnk  so.  as  did  Judge  Stafl»  In  Zlrkle 

UcCne,  as  Grat.  633:  **Ton  must  not 
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wll  the  child's  patrimonial  freehold  away 
rrom  him  forever,  unlean  the  necessity  lor 
It.  deemed  sufficient  by  the  le;;lBlature,  Is 
atfirmatlvely  made  tu  appear.  It  haa  to 
the  child  the  pretinm  attectlonia.  He 
has  alfectloD  and  attachment  for  It,  be- 
eaaw  It  waaovrned  by  hJs  father  or  moth- 
er,  and  was  the  scene  of  the  happy  daya 
of  childhood  and  youth;  and  beeldea,  oat- 
side  of  emotion,  he  may  need  It  for  a 
home,  though  hid  share  be  bnt  an  acre." 
Notv^-ithstandliif;  this  statute,  prima  facie 
pHrtltion  mast  be  In  kind;  each  parcener 
heinjr  allotted  his  several  share.  Custls 
V.  Snead.  12  Grat.  200;  Cox  v.  McMuUln. 
]4Grat.S2.  In  Howery  v. Helms,  20  Grat. 
1.  It  Is  held  that  In  a  snlttor  partition  the 
ctiiirt  has  no  authority  to  order  a  sale  of 
the  land,  unless  It  Is  made  to  appear,  by 
iin  Inquiry  by  a  commissioner,  or  other* 
^iae,  that  a  partition  caonut  be  made  In 
ftiiroeofthe  modtss  provldod  by  the  stat- 
ute. The  mere  fact  that  some,  or  eren  a 
Ritijorlty,  of  the  parcnners  prefer  a  sale 
will  not  Justify  It.  The  facts  required  by 
tlieatatute  must  appear.  Where  the  rec- 
urd  does  not  show  this,  a  sale  Is  errnne- 
uns.  I  think  uniler  the  wordlnsc  nf  our 
act.  with  Ohancellrir  Walworth  In  Striker 
V.  Mott,  2  Paige,  887,  that  sale  Is  merely 
Incidental  to  prevent  sacrifice  by  parti- 
tion. These  views  are  sustained  by  the 
text  Ip  Freem.  Coten.  S§  53().  537. 

Under  these  principles,  the  sale,  against 
Mrs.  Roberta'  objection,  la  erroneona.  If 
It  were  deemed  to  the  Interest  of  thelmbe* 
cile  daughter  to  sell,  that  could  bedoneby 
proceedings  separately  applicable  to  It, 
under  the  statnte  relating  to  thatmatcer; 
but  the  fact  la  not  controlling  Id  this  suit. 
Decree  reversed,  and  cause  remanded,  that 
8  decree  may  be  entered  according  to  prln- 
elplea  above  Indicated. 


(R  W.  Va.  193) 

EDWARDS  V.  HALB. 
(Sionme  Court  of  Appeals  of  West  ^gbda. 

Dee.  8.  1882.) 

BURBKHDBB^OP  LbA9K~Wsat  CoiTSTtTUTBS. 

If  tenant  for  life  or  years  take  a  new 
lease  of  the  rererstoner  of  the  same  premises  let 
in  the  former  lease,  it  U  a  rarrender  in  law  of 
the  first  lease. 
^Uabns  by  tlw  Oomt.) 

Error  to  circuit  conrt,  Lewis  county. 

Action  uf  onlawful  detainer  by  Thomas 
A.Edwards  against  P.  M.  Hale.  Judg- 
ment (or  plaintiff  was  affirmed  by  the  cir- 
cuit conrt,  and  delendant  brings  error. 
Affirmed. 

If.  W,  Braaaon,  tor  plalntilf  in  error. 
Tbomaa  Baatoa,  for  defendant  In  error. 

Branvom,  J.  T.  A.  Edwards  brooffbt 
before  a  Jnatlce  In  Lewis  county  an  action 
of  unlawful  detainer  against  P.  M.  Hale 
to  recover  a  house  and  lot  In  Weston,  and, 
ludgmeot  having  been  rendered  by  the  cir- 
cuit conrt  upon  an  appeal  against  Hale, 
be  briugs  the  case  here. 

The  delendant  relied  upon  the  fact  that 
he  was  a  tenant  from  year  to  y^ar,  and 
conld  not  be  required  to  give  up  posses- 
sion without  notice  to  quit.  The  certltl- 
cate  of  facta  shows  that  In  1861  P.  M.  Hale 


and  J.  O.  Yandervort  leased  from  R.  P. 
Camden  the  ground  In  controversy  at  filx 
dollars  annual  ground  rent,  the  lease  be- 
ing In  writing,  bnt  afterwards  lost;  that 
the  term  was  for  no  dellulte  time,  but  un- 
til Camden  should  desire  to  sell  or  build 
on  the  ground;  that  Hale  and  Yander- 
vort were  to  be  allowed  to  bnlld  thereon, 
with  the  privilege  of  moving  any  building 
erflctad  by  them;  that  tbey  buHt  a  small 
house,  still  standing,  and  afterwards, 
when  Hale  came  Into  pussesalon,  he  placed 
another  small  building  In  rear  of  the  first ; 
that  Hale  and  Vandervort  occupied  It  tor  a 
time:  that  then  Vandervort  occupied  It  til! 
Janaary,1886;  that  grunnd  rent  was  paid 
to  Camden  till  18112,  tlien  to  Edwards  Hll 
1886;  that  then  Vandervort  surrendered 
possession  to  Hale,  notifying  Edwards 
that  he  must  afterwards  look  to  Bale  for 
rent;  that  Hale  took  pnssesaion,  and  re- 
mained therein  up  to  this  suit.*  Upon  the 
trial  the  plaintltl  gave  In  evidence  the  fol- 
lowing Instrmneut.  against  the  defeud- 
ant's  objection:  "On  orbelore  the  1st  day 
of  January, If^.I  promlae  copayto  Thos. 
A.  Edwards  the  sum  of  twenty-flve  dol- 
lars, for  rent  ol  beef  shop  on  Main  street 
from  Jauuary  1, 1S8S,  to  January  1,  1889. 
Given  under  my  hand  this  17tli  day  of 
May,  1888.  P.  M.  Halr."  It  is  said  not 
to  be  such  an  agreement  as  Is  desqplbed  in 
the  summons,  which  describes  the  prop- 
erty as  property  rented  and  leased  by  T. 
A.  Edwards  to  the  said  P.  M.  Hale  by  an 
agreement  In  writing  executed  by  the  said 
Hale  on  the  17th  day  of  Itfay.  1K88.  I  see 
no  variance,  especially  under  the  liberality 
of  pleadings  in  justices'  courts.  It  Is  used 
here  as  descriptive  of  the  property  unlaw- 
fully withheld.  Bnt  view  It  in  any  light. 
Taken  alone,  as  the  basis  of  plaintiff's 
case.  It  was  admissible.  It  admits  a  lease 
by  Edwards  to  Hale  of  the  property  by 
eome  other  written  or  oral  agreement;  In 
fact.  It  is  pleaded  according  to  Its  own 
legal  etfect,  tor  It  Is  an  agreement  by  Hale 
tQ  rent  the  property,  and  pay  for  It  for  a 
certain  term.  Hale  signed  It,  and  It  Is  his 
agreement.  Not  merely  so,  It  Is  his  agree- 
ment with  Edwards.  Edwardf*  by  accept- 
ing cannot  deny  the  lease,  though  he  did 
not  sign  It.  See  cases  cited  In  Roberts  v, 
Coleman,  ( W.  Va.)  16  S.  E.  Rep.  482. 

Defendant  asked  three  Instructions, 
based  on  the  hypothesis  that  Hale  was  a 
tenant  from  year  to  year,  but  the  court 
refused  them  In  the  form  In  which  they 
were  ask^d,  but  gave  two  in  lieu  of  them, 
embodying  the  same  hypothesis,  recognis- 
ing that,  If  Hnle  was  tenant  from  year  to 
year,  notice  to  terminate  the  tenancy  was 
necessary,  but  adding  the  words,  "but 
said  tenancy  may  be  terminated  by  a  new 
contract;**  and  It  Is  that  addition  thatls 
complained  of.  It  Is  complained  of  be- 
cause It  is  said  to  be  Irrelevant  for  want 
of  evidence  tending  to  show  any  new  con- 
tract such  as  would  end  the  tenancy  from 
year  to  year.  This  requires  us  to  consider 
whether  the  note  above  copied  tends  to 
show  a  new  contract.  Is  It  an  admissible 
Item  of  evidence,  bearing  upon  the  ques- 
tion uf  fact  left  by -the  Instruction  to  the 
Jary?  Bat  it  uay  be  said  that  while,  if 
there  were  other  evidence  going  to  show 
a  new  contract,  this  note  would  come  Id 
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pn>perly  aa  an  Item  o(  evidence,  jet  there 
was  In  fact  no  other  sncb  eTldence;  and^ 
as  tbe  effect  of  the  note  Is  a  quetitlon  of 
law  for  tbe  court,  not  fur  tbe  Jury,  tbe  ad- 
dition to  tbe  Instractlon  waalo  any  view, 
tbonffb  correct  ba  a  proposition  of  law» 
a  mere  abstract  proposition,  Irrelevant, 
because  based  on  no  evidence.  As  tbe 
court  overruled  a  motion  lor  a  new  trial 
based  on  tbe  ground  that  the  verdict  lor 
the  plaintiff  was  wltboat  sufficient  evi- 
dence, we  must  consider  this  instrnment, 
not  merely  aa  an  Item  of  evidence,  bat  as  to 
its  full  legal  effect  npon  tbe  question;  that 
Is,  whetherlt, per 5e,BhowH  sucbaneweon- 
tract  as  will  end  tbe  tenancy  from  year  to 
year.  Taken  alone,  dincarding  the  fact 
that  a  tenancy  from  ynar  to  year  existed 
between  tbeee  parties  when  It  was  madp, 
it  does  show  a  lease  tor  a  apectflc  term  by 
Edwards  to  Hale,  Hale  eonid  not  In  ita 
face  deny  that  he  became  Edwards*  ten- 
ant  in  that  property  tor  a  certain  term, 
yleldlog  certain  rent.  But  as  ateaaocy 
from  year  to  year  existed  at  the  time,  the 
question  Is,  did  It  supplant  that  tenancy? 
Roberts,  Frauds,  p.  254,  states  tbe  law 
thus:  "A  surrender  In  law  ol  a  teaselu 
possession  Is  Implied  In  the  acceptance  of 
a  new  lease  from  tbe  reversioner;  tor,  It 
tbe  lessee  accept  a  new  lease  from  his  les- 
sor, be.admlts  and  affirms  bis  lessor'nabll- 
Ity  to  make  such  new  lease,  which  could 
not  be  done  by  him  If  the  old  lease  stood 
In  bis  way."  Same  doctrine  In  Wood, 
Laudl.  &Teo.  fi  ^92;  2  Tayl.  Lnndl.  &  Ten. 
9  612;  2  Lomax,  Dig.  105.  "Where,  peud- 
iDg  a  lease,  a  second  lease  Is  made,  con- 
taining stipulations  incunsisteat  witb  tbe 
former  lease,  the  latter  shall  prevail;  the 
presumption  being  that  a  surrender  of  the 
old  one  was  intended."  Wood,  Laodl.  & 
Ten.  §  402.  In  this  case  the  old  lease  called 
for  merely  a  gronad  rent  of  96;  tbis  calls 
tor  f25.  But  It  maybe  said  tbe  latter  sum 
la  for  tbe  beet  shop.  I  Interpret  the  state- 
ment in  tbft  note  that  the  rent  la  fur  tbe 
beef  shop  to  t>e  only  a  description  of  the 
property,  ground,  aud  buildings;  other- 
wise tb  ere  wo  aid  be  two  rents,— ground 
rent  and  rent  for  beet  shop.  We  can  hard- 
ly think  this  was  tbe  understanding  of  tbe 
parties.  Then,  too,  was  Hale  paying  rent 
for  hfs  own  bonse?  The  old  lease  gave 
him  right  to  bnlld  and  remove  It.  That 
he  agreed  to  pay  rent  on  It  Is  IncooBlstent 
with  tbe  idea  that  the  old  lease  was  to 
continue,  and  strongly  Imports  that  a 
new  arrangement  had  been  made.  If  the 
note  were  given,  as  Hale  states,  merely  to 
Increase  the  rent.  It  would  not  be  a  aur- 
rander.  2  Add.  Cont.  p.  889, 9  731;  Smith 
T.  Kerr,  (N.  ?.  App.)  15  N.  E.  Bep.  70. 
Bnt  the  Jury  found  against  that  conten- 
tion. Edwards  virtually  denied  it  wben 
he  said  tbe  note  was  Intended  aa  a  new 
contract,  while  Hate  states  that  it  was 
not.  This  Is  mere  opinion  of  the  parties 
aa  to  tbe  contract.  Edwards  states  no 
elements  of  the  new  contract,  so  1  regard 
ttaa  ease  as  tnmlng  upon  the  note.  But  It 
we  consider  Edwards*  statement  as  bar- 
Ins  any  operation,  there  la  conflict,  and 
tbe  verdict  la  witb  Edwards.  No  doubt 
Edwards  designed  by  the  note  to  put  an 
end  to  tbe  Indefinite  holding  from  year  to 
year  at  BO  small  a  rental  as  $6,  wben  at 


tbe  time  tbe  property  was  worth,  with 
tbe  buildings,  $60  to  $76  per  year.  It  had 
been  30  years  under  the  yuar  to  year  hold- 
ing for  a  very  small  rental,  and  we  can 
well  reallie  why  Edwards  might  desdraa 
new  arrangement,  and  that  be  demanded 
one,  and  that  It  waa  acceded  to.  We  may 
legitimately  glean  the  Inteatlon  of  coo- 
tnictlug  parties  by  considering  the  circum- 
stances surroundlog  them,  placing  our- 
selves amid  the  circumstanvea  which  may 
be  fairly  supposed  to  have  moved  tbnm. 
1  Qreenl.  Ev.  9  288. 

This  disposes  of  all  qneatioiu  material 
to  tbe  decision  of  tbe  caa& 

Judgment  affirmed. 


(37  W.  Va.  287)  ■ 
WOMEB  V.  BAVENSWOOD,  &  &  a.  BY.  CO. 
(Snpreme  Oonrt  of  Appeals  of  West  Tlr^nla. 
Dec  10,  1892.)  ' 
Cbbtiobahi  to  Justicb  —  TntiB  roR  PRBSBimire 
Petitiok — Appval — TiMB  or  Takikq. 

1.  Tbe  case  of  Long  ▼.  KallwBr  Oo.,  18  S. 
E.  Rep.  101<K  85  W.  Vi.  888,  anmived  and  le- 

affinOGd. 

2.  Where  an  appeal  la  a  matter  of  right,  the 
efflux  of  the  time  within  which  It  may  be  taken 
Is  stopped  hy  the  filing  of  the  appeal  hood,  but, 
Tiliere  the  appeal  drpenda  upon  discretion  or  al* 
lowance^  the  time  of  limitation  rnns  until  the 
applicaboii  or  petition  for  appeal  ts  presented.  ' 

(Sylbibus      the  Oonrt.) 

Error  to  circuit  court,  Jackson  county. 

Action  by  E.  T.  Womer  against  tbe 
ttarenswood,  Spencer  &  Olenvllle  Ball  way 
Company  to  recover  damages  tor  a  tort, 
before  a  justice  of  tbe  peace.  Judgment 
tor  plaintiff.  Defendant  applied  to  thedr- 
cult  court  for  a  writ  of  certlonui  to  re- 
view the  proceeding  lo  tbe  Justice's  court. 
There  was  a  decree  refusing  the  writ,  and 
defendant  brings  error.  Affirmed. 

V.  B.  Archer  and  tVarren  Mtller,  for 
plalntlCt  In  error.  N,  C.  Prlckltt  and  W, 
A.  Parsons,  tor  defendant  In  error. 

Lucas,  F.  On  tbe  21st  day  of  Septem- 
ber, 1S91,  one  E.  T.  Womer,  the  appellee 
here,  commenced  an  action  for  damages 
against  the  Ravenswood,  Spencer  A  Glen- 
vUleRallway  Company  before  a  Justtiwof 
Jachson  coonty,  and  on  the  26tfa  of  Octo- 
ber following  the  case  was  tried  before  a 
Jury,  a  verdict  rendered  in  $ftoo  for  the 
plalntlEf,  and  Judgment  rendered  -accord- 
ingly by  said  Justice  fur  $300,  with  Interest 
from  that  date  outll  paid,  and  the  costs 
of  said  action,  in  favor  of  said  Womer, 
and  against  tbe  appellant.  During  the 
November  term,  1891,  of  the  drenlt  coart 
of  said  county,  which  convened  on  tbe  M 
day  of  the  month  and  year  last  aforesaid, 
tbe  defendant  presented  to  said  circuit 
court  its  petition  praying  that  a  writ  of 
certiorari  might  be  awarded  bysald  court 
to  cause  tbe  said  Judgment  and  proceed- 
ings bad  In  eald  action  before  said  Justice 
to  be  removed  Into  the  circuit  court, 
where  the  whole  matter  might  be  re- 
viewed, for  the  reasons  stated  in  aald  peti- 
tion; that  on  the  17th  day  of  Noremtwr, 
1891,theBaldclrcuItcourt  madeaud  entered 
its  final  order  and  Judgment  upon  said  ap- 
plication and  petition  for  writ  of  certiorari, 
presented  as  aforesaid,  whereby  It  waa 
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considered  by  the  circuit  court  tbat  the 
aaid  petition  and  the  prayer  thereof  be  dis- 
allowed and  overrnled,  and  tbat  Bald  writ 
of  eertlor&ti  be  FPfoeed.  Thereopon  a 
writ  of  error  waa  allowed  the  defendant 
below,  and  the  case  comes  here  tor  re- 
Ttew. 

The  record  discloses  that  the  petition  for 
a  writ  of  certiorari  was  presented  tu  the 
circuit  court.  In  open  court,  on  the  17th  of 
Kuvember.  1891,  juat  22  'iuya  alter  the 
Jadgment  of  the  JaBtlce  was  rendered.  In 
the  case  of  Long  r.  Railway  Co.,  reported 
In  86  W.  Va.  8^,  18  ».  E.  Bep.  1010,  we 
beldr  *'In  applying  to  the  clrcaitcoort  for 
H  writ  of  certiorari  to  the  lodgment  of  a 
Justice,  under  chapter  110  of  the  Code,  the 
general  rnle  Is  that  the  petitioner  mast 
present  his  petition  within  ten  rlays  after 
the  Jndgmeat  oomplulned  of  Is  rendered, 
according  to  tbe  analogy  of  appeals  In 
section  164,  c.  60,  of  the  Code.  Bnt  It  may, 
and  Id  proper  caseshonld,  be  granted  after 
the  expiration  of  ten  days,  and  within 
ninety  days  after  tbe  date  of  the  Judginent, 
when  the  party  otherwise  entitled  to  tbe 
writ  shall  show,  by  his  own  oath  or  other- 
wise, goqd  c^use  for  tils  not  having  ap* 

?lied  tor  sncb  writ  wltUtn  the  ten  days." 
'bat  case  rules  tfalu,  and  renders  tt  neces- 
sary to  afflrm  the  JndgmeDt  of  the  circuit 
court..  Where  an  appeal  Is  a  matter  of 
right,  the  expiration  of  tbe  period  within 
which  It  is  limited  Is  marked  by  the  giv- 
ing of  tbe  appeal  bond.  See  Code  1868,  c. 
135,  S9  3,  8,  etc.,  and  Code  im,  c.  60.  5  108- 
Where  tbe  appeal  Is  a  matter  of  discretion 
and  allowance,  the  presentation  of  the 
petition  marks  the  point  of  time  at  which 
tbe  limitation  ceases  to  run.   Code  1891,  c. 

SS  If  2,  etc.  As  Is  explained  in  Long 
T.  Railway  Co.,  supra,  tn  certain  excep- 
tional cases,  tbe  limitation  of  10  days  after 
tbe  date  of  the  Judgment  may  be  extended 
to  90  dayst  when  the  party  applying  shall 
■how,  by  his  own  oath  or  otherwise,  good 
cause  for  his  not  having  applied  within 
the  10  days.  In  the  present  case,  no  such 
cause,  nor  any  cause,  Is  shown  for  tbe  de- 
lay, and  hence  the  case  must  be  governed 
by  tbe  general  rule,  and  not  by  the  excep- 
tion. 

It  Is  contended,  however,  tbat  the  term 
of  the  circuit  court  being,  by  legal  intend- 
ment, bnt  one  dny.tbe  presentation  of  the 
petition  must  relate  back  to  the  first  day 
of  the  term,  which  began  on  the  2d  day  of 
November,  1891,— some  seven  or  eight 
days,  only, after  the  date  of  tbe  Jadgment. 
At  common  law,  for  certain  purposes,  the 
term  was  considered  hot  one  day.  and  all 
Judgments  and  decrees  entered  during  the 
term  bore  date  as  of  the  first  day.  In 
Virginia  tbia  legal  fiction,  though  at  first 
combated,  became  firmly  ratabllshed,  and 
nas  always  prevailed,  until,  as  with  us, 
It  bus  become  ingrafted  upon  tbe  Code  of 
tbe  state.  Code  Ya.  1887.  S  3667;  Society  t. 
Stanard,  4  Munf.  539;  Coutts  v.  Walker. 
2  Leigh,  268:  Sklpwltb  v.  Onnnlngbam,  8 
I^gb,  271 ;  Withers  t.  Garter,  4  Orat.  409; 
Broebenbrough  r.  Brockenbrongh,81  Grat. 
SM.  In  the  leading  case  of  Coutts  v. 
Walker,  2  Leigh,  268,  afRrmtng  the  case  <if 
Society  V.  Stanard,  4  Munf.  5S9,  the  point 
was  elaborately  argued  by  counsel  of 
great  ability  and  learning;  and  tbe  opin- 


ion of  the  court,  ddlvered  by  Judge  Gbrbn. 
contains  all  the  substance  of  what  has 
since  been  written  on  tbe  subject,  Inso- 
niDcb  that  In  the  later  case  of  Sklpwltb  v. 
Cunningham,  sopra,  Judge  Tugkbb  regret- 
ted that  the  court  had  alloAred  a  rearga- 
went  of  the  qnestlon.  All  the  cases,  how- 
ever, from  the  leading  Englifih  case  of 
Wynne  v.  Wynue,  1  Wils.  39,  down,  recog- 
nlze  as  anerfceptlon"  whereltappearsthat 
the  plaintiff's  case  was  not  In  a  condition 
tor  a  judsmenC  on  the  first  day.  If  tbe 
court  bad  been  prepared  to  hear  It,  and 
some  further  proceeding  waa  indlspeusa* 
biy  necessary  to  mature  his  case  for  Judg- 
ment." Withers  v.  Carter,  4  Grat.  407. 
Even,  therefore,  were  the  present  case,  fn 
its  general  nature,  one  In  which  tbe  rule 
could  be  properly  applicable,  nevertheless, 
In  this  Instance,  It  woQld  come  within  the 
exception,  because  on  tbe  first  day  of  the 
term  tt  was  not  In  a  condition  to  be  tried. 
In  fact,  on  tbe  first  day  of  the  term  there 
was  no  sncb  ease  as  subsequently  arose 
by  petition  tor  a  writ  of  certiornrl,  and 
before  tbe  filing  ot  the  petition  no  judg- 
ment could  possibly  have  been  rendered. 
For  these  reasons,  we  can  discover  no 
error  in  the  Judgment  complained  of,  and 
the  same  must  be  a  ffirmed. 


(87  W.  Vft.  S8) 
MARTIN  et  al.  v.  THAYER  et  sL 
(Suiweme  Court  of  Appeals  of  West  Vlrglnfau 

Not.  19,  1802.) 
3Sbw  Trial — Weight  ov  Evidbhob— Wills — Dkt- 
181. viT  VBL  Nos— MbntjlL  Capaoitt— Mibtakbk 
Apprehension  of  Pact. 

1.  The  court  mar  grant  a  new  trial  when 
the  pvidence  is  connlcane  and  the  verdict  is 
against  the  weight  of  evidence,  bnt  In  Buch  a 
case  the  power  of  the  court  to  grant  a  new  trial 
shonld  be  cantloasly  ex^tdsed;  and  when,  In 
such  a  case,  tiie  conrt  grants  a  new  trial,  its 
opialon  Is  entitled  to  peculiar  respect,  and  the 
appellate  court  will  not  reverse  such  order  un- 
less it  U  ploiTily  wrong.  R^riolds  v.  Tompltins, 
23  W.  Va.  229. 

2.  Upon  the  trial  of  an  Issne  devlsavlt  vel 
non,  where  want  of  mental  capacity  is  relied  on 
OB  one  of  the  grounda  for  invalicuitinir  a  will, 
tiie  vital  qnestion  is  as  to  the  testator's  mental 
condition  at  tbe  time  the  Instniment  purports  to 
have  be^-n  execiitpd. 

3.  "Where  a  testator  has  the  legal  capacity 
to  make  a  will,  he  has  the  le^  ri^ht  to  make 
an  unequal,  nnjust,  or  unrensonable  will.  "Vo- 
luntas Stat  pro  ratione."  Conch  v.  Eastham,  3 
8.  E.  Kep.  ^,  29  W.  Va.  784. 

4.  The  capacity  to  make  a  will  is  snffident 
if  the  testator  understands  the  nature  of  the 
hueiness  In  whtdi  he  Ib  engaged,  has  a  recolleo- 
tion  of  tbe  property  he  means  to  dispose  of,  tiie 
objects  of  his  bounty,  and  the  manner  In  which 
he  wiehea  to  distribute  it  among  them. 

5.  Aithongh  a  testator,  in  making  his  will, 
is  prompted  by  a  mistaken  Apprehension  of  fact 
to  make  an  alteration  in  his  will,  and  exclude 
thereby  a  grandchild  from  participating  in  his 
bounty,  such  mistake  will  not  invalidate  the 
wUi,  11  made  by  a  competent  testator,  and  leg;^ 
La  other  respects. 

(^llahus  Iqr  tile  Oonrt) 

Appeal  fromdrcoft  court.  Wood  county. 

BUI  by  William  Martin  and  others 
against  Campbell  Thayer  and  others,  ex- 
ecutors of  the  estate  of  David  Flndlay,  de- 
ceased, to  set  aside  and  cancel  a  paper 
writing  purporting  to  be  tbe  last  will  of 
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DaTld  FlDdlay.  There  was  a  verdict  tbat 
the  paper  wfitlnff  waa  out  the  last  will. 
Amotion  to  enter  a  decree  according  to 
tbe  verdict  waa  omrnled,  and  the  ver* 
diet  68t  aside.  PlalntlCfs  appeal.  Afflrmed. 

B.  M.  Ambler  and  J.  W.  Vandervort,  for 
appellanta.  Joba  A,  Hutebiasou  and  J. 
li.  JackaoB,  for  appellees. 

Enqlibb,  J.  Od  the  21st  day  or  Novem- 
ber, 18S7,  David  Fludlay,  who  lor  many 
years  had  been  a  resident  of  tbe  city  of 
Parkersbai-K,  Wood  coonty.  W.  Va.,  exe- 
cuted a  paper  pnrpurthig  to  be  his  last  will 
and  testament,  which  paper  was  wit- 
nessed by  F.  £.  Saunders  and  .1.  B.  Jack- 
son. On  the  29th  day  of  November,  IS87, 
said  Darid  Fiudlay  departed  tills  IHe,  at 
the  age  of  82  years;  and  on  tbeSd  day  of 
December,  1887,  said  paper  was  admitted 
to  probate  In  said  county  as  the  last  will 
and  testament  of  said  Duvid  Fiudlay.  At 
the  time  of  the  execution  of  aald  paper  the 
said  FIndlay  was  undfr  the  Impression 
that  a  paper  he  had  executed  on  the  21st 
day  of  May,  1884.  as  and  for  his  last  will 
aud  testament,  had  heen  abstracted  from 
a  certnln  trunk  or  box  In  which  he  usually 
kept  bis  valuable  papers;  and  be  aHsIgned 
that  as  a  reason  why  he  wished  to  exe- 
cute tbe  said  paper  dated  tbe  2l8t  day  of 
Norember,  18S7,  stating  to  the  scrivener 
who  prepared  said  last-named  paper  that 
ho  suspected  hia  granddaujfbter,  Lizzie 
Martin,  vbo  hud  resided  with  him, of  hav- 
ing taken  said  paper,  and  for  that  reason 
he  did  not  Intend  to  provide  for  her  iu  his 
will.  Sabsequent  to  hia  death,  said  paper 
execnted  by  him  on  the  2lBt  day  of  May, 
'1»S4,  was  found  by  his  executors  Inclosed 
Id  a  deed  among  the  papers  belniiging  to 
hini  In  said  trunk  or  box.  On  the  first 
Monday  In  October,  1891^  bill  was  tiled 
Id  the  circuit  court  ol  wood  county  by 
William  Martin,  Jesse  Martin  Shay.  Jane 
Austin,  Elizabeth  White,  and  Ella  Martin, 
who  sued  by  her  next  friend,  D.  Q.  White, 
against  Campbell  Xha3'ei\  David  Mair, 
Walter  Malr,  and  Jennie  Malr,  and  David 
and  Walter  Thayer,  executors  of  the  estate 
of  David  Flndlay,  deceased.  Tbe  plaintiffs 
In  said  bill  allege  that  said  David  Flndlay 
waa  the  father  of  three  children,— Camp- 
bell Flndlay,  who  married  John  Thayer. 
June  Flndlay,  who  married  Alexander 
Mair,  and  Elisabeth  Flndlay,  the  mother 
uf  complainants,  and  that  at  tbe  time  of 
his  death  the  only  daughter  surviving  him 
was  Mrs.  Campbell  Thayer;  tbat  his  de- 
ceased dnusbter,  Mrs.  Malr.  left  tbree  chil- 
dren, who  survived  theaald  David  Flndlay, 
— namely.  Jennie  Malr,  David  Malr,  and 
Walter  Malr.  They  also  allege  that  on 
tbe  Ist  day  of  May,  1884,  he  made  bis  last 
will  and  testament,  and  that  by  It  be 
divided  his  property  among  his  daughter 
Mrs.  Thayer  and  bis  children  above 
named,  and  at  the  time  of  making  this 
will.  In  18)14,  he  was  advanced  In  years, 
bat  of  nanal  health,  and  of  disposing  mind 
and  memory;  that  by  this  will  be  gave  to 
complainants  the  sum  of  $4,000.  and  after- 
wards, on  tbe  18th  day  of  September, 
1886.  he  added  a  codicil  givlngto  plaintiffs. 
In  addition  to  said  %*,W0,  a  farm  in  Slate 
district,  In  Wood  county,  consisting  of 
about  105  acres,  described  In  a  deed  from  A. 


E.  Wardner  to  him;  that  tbia  will  and 
codicil  weie  both  executed  according  to 
the  lawi  of  Weet  Virglnla»aDd  duly  at- 
tested by  two  wltneaaes,  and  were  In  all 

respects  valid  and  complete,  expressing 
bis  deliberate  and  thoughtful  purpose  and 
disposition  of  this  property.  By  Item  6 
thereof  he  provided  that  any  property  not 
disposed  of  thereby  sbould  be  divided  per 
atlrpea  among  bis  Uviug  daughter  and  the 
children  of  his  daughters  who  were  dead. 
A  copy  of  said  paper  waa  filed  as  an  ex- 
blhtt  with  said  bill.  They  aiao  allege  that 
tbe  aald  will  of  May  21, 18S4,  and  codicil 
are  the  only  true  ana  valhl  last  wlU  and 
tuatament  of  the  said  David  Flndlay,  and 
that  they  are  the  children  of  Elisabeth 
Flndlay  Martin,  mentioned  and  intended 
therein,  and  entitled  to  the  benefits  of  the 
provisions  therein  made  la  their  favor. 
The;  also  allege  that  more  than  three 
years  after  be  had  made  bla  will  in  1884  he 
waa,  In  the  fall  of  1887.  taken  with  an  ex- 
treme illneae,  and  was  afflicted  with 
Brigbt'sdiaease,  which  not  only  exhausted 
his  waning  strength,  hut  greatly  enfeebled 
and  beclouded  bis  mlnd.affectlngbia  tiraio 
aud  his  will;  that  he  was  confined  to  bis 
bed  over  two  weeks  before  be  died,  on  the 
2i)th  day  of  November;  1887,  at  the  age  of 
S2yenrs;  that  frequently  after  making  bis 
will  in  1884,  and  up  to  within  9  days  of  his 
death,  he  expressed  satisfaction,  and  was 
satisfled,  with  the  will  and  thocodicll  there- 
to attached ;  that  he  conceived  tbe  notion 
shortly  before  his  death  that  said  will  of 
1884  bad  been  lost  or  destroyed  or  taken 
away,  and  he  expressed  great  regret  that 
It  was,  as  he  supposed,  gone,  and  9  days 
beforehlsdeath  hestated  tbat  hla  said  will 
of  1884  had  been  carefully  made  by  him, 
and  tbat  as  It  could  not  be  found  lie  de- 
sired another  to  be  made.  Just  like  It,  con- 
taining the  same  provisions  that  the  will 
of  1884  contained.  They  then  allege  the 
execution  of  tbe  paper  on  21at  day  of  No- 
vember, 1887,  purporting  to  be  his  will,  and 
state  that  the  same  was  admitted  to  pro- 
bate un  the  Sd  day  of  December,  1887,  In 
said  county,  and  exhibit  a  copy  thenfot. 
They  also  state  that  said  paper  was 
written,  and.  If  executed  at  all,  waaexe- 
cuted  about  7  days  before  said  Flndlay'a 
death,  and  they  charge  that  said  Flndlay 
was  not  at  the  time  of  making  the  same  of 
sound  or  disposing  mind  aud  memory; 
that  be  was  then  borne  down  with  age 
and  decrepitude,  on  the  verge  of  dissolu- 
tion, and  by  reason  of  his  disease,  and  tbe 
medicines  administered,  his  Intellect  and 
will  were  almiMt  powerless,  and  tbat  be 
had  not  testamentary  capacity,  and  was 
nnt  competent  to  make  a  will,  and  that, 
from  the  best  Information  they  could  get. 
he  was  under  Influences  hoatiie  to  the 
rights  and  Interests  of  complainants,  none 
of  whom  had  access  to  him  In  bis  last  111- 
nesa,  and  that  undue  Infioences  wens  exert- 
ed, and  were  effectoal*  to  Induce  and  pro- 
cure a  paper  whleli  cat  off  complainants, 
except  said  Ella,  with  nothing,  and  gave 
to  her  less  than  bis  will  had  provided: 
and  they  charged  tbatsald paper  executed 
on  the  31st  of  November,  1887,  was  not, 
nor  was  any  part  thereof,  the  will  of  said 
David  Flndlay.  They  also  allege  the  find- 
ing of  said  will  of  1884  among  tbe  papers 
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of  said  Flndlay,  but  that  tbe  aaine  was 
Dot  probated,  and  that  ffreat  lajufttfce 
win  be  done  them  If  said  will  of  1887  la  nnt 
caneelad  and  annulled,  and  tbe  tnie  wtll, 
of  1884.  established.  They  farther  allege 
that  said  wUl  of  1884  to  In  tbe  hands  of 
Darld  Malr  and  Walter  Thayer,  wbo 
qualified  as  executory  under  auld  will  of 
1SS7,  and  pray  that  tbey  he  required  to 
produce  the  Hsine,  and  that  such  proceed- 
Idks  may  be  bad  tliatthe  paper  writing 
of  November  21, 18S7,  purporting  to  be  the 
will  of  David  flndlay.  may  be  net  aside, 
annalled.  canceled,  and  declared  Told,  In 
wbole  and  In  every  part.  On  tbe  27th  day 
of  November,  1K91,  the  defendants  de- 
iDorred  to  plaintiffs'  bill,  and  also  an- 
swered tbe  same,  denying  that  the  will  of 
1S84  was  the  true  last  will  and  testament 
ufsaid  DavKI  Flndlay.  and  averred  and 
cbarged  that  the  will  of  IHM  was  express- 
ly revoked  by  tbe  will  of  1S87.  and  they  put 
In  Isane  every  material  allegation  of  the 
plaintiffs*  bill;  and  said  executory  allege 
Id  said  ansvrer  that  they  proceeded  to  ad- 
minister aald  estate  under  tbe  provisions 
of  said  will,  and  In  so  doing  tbey  paid  sev- 
eral amounts  of  money  to  D.  G.  white  as 
jenardlan  for  Ella  Martin,  to  D.  ti.  White, 
attorney  In  fact  for  Jane  Austin,  and  to 
D.  G.  White  for  bis  wife,  Lixsle  Martin 
White,  and  toWllUam  Martin  and  to  Jesse 
Martin  Shay;  that  they  received  said 
■nms,  and  acquiesced  in  said  administra- 
tion, and  were  thereby  estopped  from  con- 
troverting said  will,  and  that  they  are  fur- 
ther estopped  by  the  fact  that  tbe  defend- 
ants in  thlscanse  In  1888  filed  a  blllagalnat 
complainants,  and  obtained  a  decree  for 
the  sale  of  acertain  lot  which  was  omitted 
from  said  will,  and  which  was  conveyed 
to  said  Flndlay  by  8.  C.  Shaw,  which, 
said  bill  charged,  passed  to  the  heirs  at 
law  of  said  Flndlay.  Said  bill  also  averred 
that  said  wlU  of  1887  was  the  last  will  of 
■aid  David  Flndlay,  and  that  said  lot  had 
been  omitted  from  said  will,  and  that, 
with  full  knowledge  of  these  faets.  they 
accepted  tbeir  dlstrlbntlve  shares  of  tbe 
proceeds  of  said  sale  of  said  lot;  that  com- 
plainants, prior  to  the  Instltutiop  of  this 
suit,  had  In  their  possession  a  copy  of  said 
will  of  1884.  Which  tbey  now  seek  to  set 
np.  In  which  It  appears  that  said  lot.  sold 
as  aforesaid,  had  been  devised  to  the  de- 
fendant Campbell  Thayer;  and  a  copy  of 
said  bill  and  proceedings  was  exhibited, 
and  made  a  part  of  said  answer. 

The  complainants  Joined  In  said  demurs 
rer,  and  the  same  was  set  down  for  argu* 
meat,  and  tbey  replied  generally  to  said 
answer;  and  on  the  same  day  it  was  de- 
creed that  an  Issue  be  made  up  to  be  tried 
at  the  bar  of  the  court,  before  a  Jury,  to 
ascertain  whether  any,  and,  If  any,  how 
mncb,  of  the  paper  writing  bearing  date 
on  tbe  21st  day  of  November,  1887,  In  the 
bill  and  proceedings  mentioned  and  ad- 
mitted to  probate  as  tbe  last  will  and  tes- 
tament erf  David  Flndlay,  deceased,  be  the 
will  uf  David  Flndlay.  deceased,  and  on 
tbe  trial  of  said  Issue  said  Campbell 
Thayer,  David  Malr,  Walter  Malr,  and 
Jennie  Malr  were  given  tbe  affirmative. 
Said  Issue  was  submitted  to  a  Jury  on  the 
21st  day  of  December,  18D1,  which  resnlted 
Is  a  verdict,  on  the  24th  day  of  the  same 


month,  which  found  that  tbe  paper  writ- 
ing bearing  date  on  the  2lBt  day  of  No- 
vember, 1887,  In  the  bill  and -proceedings 
mentioned,  and  admitted  to  jprobate  as 
tbe  last  will  and  testament  of  David  Flnd- 
lay, deceased,  is  not,  nor  is  any  part  there- 
of, the  will  of  David  Flndlay,  deceased; 
and  thereupon  the  said  Campbell  Thayer 
and  others  moved  tbe  court  to  set  aside 
the  verdict  aforesaid  on  tbe  ground  that 
tbe  same  was  contrary  to  the  law  and 
the  evidence,  and  not  supported  by  the 
evidence,  which  motion  was  sustained, 
and  tlie  said  verdict  was  set  aside,  and  a 
new  trial  of  said  Issue  was  granted,  to 
which  opinion  of  tbe  court  the  sul^  Wil- 
liam Martin  and  others  excepte'l;  and 
thereupon  tbe  complainants  moved  tbe 
court  to  enter  a  decree  according  to  4he 
verdict  of  the  Jnry,  which  motion  was 
overruled,  and  to  tbe  opinion  and  ruling 
of  the  court  In  setting  aside  said  verdict 
and  awarding  a  new  trial  the  complain- 
ants, at  tbe  time  of  such  ruling,  excepted, 
and  tbe  complainants  further  excepted 
to  tbe  opinion  and  ruling  of  tbe  court  in 
refusing  to  enter  a  decree  in  conformity 
with  the  verdict  aforesaid,  and  tendered  a 
bill  of  ezeeptlons  setting  forth  tbe  evi- 
dence, which  was  signed  and  saved  to 
them;  and  from  the  opinion  and  rallnte 
of  the  court  In  setting  aside  said  verdict, 
and  refusing  to  enter  Judgment  In  con- 
formity therewith,  tbe  plaintiffs  William 
Martin  and  others  applied  for  and  ob- 
tained this  appeal, 

Tbe  first  error  suggested  by  the  appel- 
lants la  that  tbe  court  erred  In  setting 
aside  the  verdict  and  awardlngthedeleud- 
ants  a  new  trial.  In  the  consideration  of 
this  question  our  attention  la  called  to 
the  recent  statute,  (section  9  of  chapter 
181  of  the  Code  of  1891.)  which  provides 
that  "in  the  trial  of  a  case  ac  law.  In 
which  a  writ  of  error  or  jsiiperse^/eas  lies 
to  tbe  conrt  of  appeals,  a  party  may  ex- 
cept to  any  action  or  opinion  of  tbe  court, 
and  tender  a  bill  of  exceptions;  and  II 
tbe  action  or  opinion  of  the  court  be  upon 
any  ({uestlon  involving  the  evidence,  or 
any  part  thereof,  either  upon  a  motion  for 
a  new  trial  or  otherwise,  tbe  court  shall 
certify  all  tbe  evidence  touching  such  ques- 
tion, and  tbe  Jiidge  shall  sign  any  such 
bin  of  exceptions.  It  the  truth  ot  the  case 
be  fairly  stated  therein,  and  it  shall  be 
made  part  of  tbe  record  In  the  case,  and 
the  whole  of  the  evidence  so  certlded  sbalt 
be  considered  by  tbe  court  of  appeals, 
both  upon  tbe  application  for  and  bearing 
of  the  writ  of  error  or  Buperaedeas.^  This 
section  would  apparently  change  the  rule 
which  has  been  established  by  numerous 
decisions  ot  this  court,  to  wit,  that  the 
appellate  court  will  not  consider  the 
parol  evidence  of  tbe  objector  to  the  ver- 
dict, so  far  as  it  Is  conflicting  with  that 
of  the  appellee,  and  when  tbe  evidence, 
thus  viewed,  does  not  show  that  tbe  ver- 
diet  was  contrary  thereto,  or  was  not  an- 
tborized  thereby,  tbejudgmentshould  not 
be  reversed.  Sea  NewUn  v.  Beard,  R  W. 
Va.  110;  seventh  point  of  syllabus,  Miller 
V.  Insurance  Co..  12  W.  Va.  110;  Sbeff  v. 
City  of  Huntington,  10  W.  Ta.  807;  Dower 
v.  Church,  21  W.  Va  23,  etc.  In  determin- 
ing this  case,  however.  It  Is  not  necessary 
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to  interpret  said  statote,  or  pass  upon 
Its  meaning  or  effwt  with  rpference  to  the 
former  rullnsa  of  thla  court  upon  tbeman- 
ner  of  conHlderlng  the  evidence  nertlfled 
upon  a  motion  to  set  aside  a  verdict  and 
award  a  new  trial,  tor  the  reason  that  It 
we  consider  all  of  the  evidence  certlflpd  In 
this  case,  Including  that  of  ttie  exceptor, 
which  would  be  giving  to  the  ptatute  all 
that  could  be  claimed  for  It  by  the  ex- 
ceptor, and  reading  the  whole  evidence  so 
certified  lu  the  light  of  the  decisions  of 
this  and  other  states  settling  the  rules  iu 
r^ard  to  grantlntf  or  refusing  new  trials, 
we  cannot  say  the  court  below  commit- 
ted an  error  In  settlug  aside  the  verdict 
and  awarding  a  new  trial  In  the  case  un- 
der consideration.  Hatmond,  J.,  Id  deliv- 
ering the  opinion  of  the  coart  in  the  case 
of  Miller  V.  Insurance  Co.,  12  W.  Va.  128, 
says:  **  When  a  party  has  obtained  a  writ 
of  error  or  supersedeas  from  this  court  to 
the  order  of  an  Inferior  court  granting  a 
new  trial,  this  court  must  consider  and 
dispose  of  It  according  to  the  prlnclplns 
of  law  governing  an  appellate  conrt  In 
such  cases.  From  the  authorities  cited 
bearing  upon  this  case,  and  upon  prin- 
ciple, It  seems  to  me  that  generally,  where 
the  evidence  In  the  cause  Is  materially  con- 
flicting as  to  a  material  point  or  points 
Involved  In  the  Issae,  and  the  circuit  court 
setsaHidti  the  verdict  of  the  Jury  and  grants 
a  new  trial,  an  appellate  conrt  should  not 
reverse  the  order  granting  snch  new  trial. 
And  also,  where  there  Is  apparently  no 
conflicting  evidcure,  and  the  Inferior  court 
grants  a  new  trial  upon  the  ground  that 
the  verdict  is  contrary  to  Che  evidence  or 
is  not  authorized  by  the  evidence,  or  for 
any  other canse^where all  tbefacts proven 
are  not  stated  In  the  blU  of  exceptions,  the 
appellate  court  should  not  reverse  the 
order  of  the  court  below,  granting  a  new 
trial,  unless  It  manifestly  and  clearly  ap- 
pears that  the  cunrt  erred  In  granting  thie 
new  trial.  And  also  It  seems  to  me,  from 
the  authorities  and  upon  sound  principle, 
that,  generally,  a  stronger  case  should  be 
made  to  Justify  the  disturbance  of  an  or- 
der granting  a  new  trial  than  where  one 
has  been  refused,  because  In  tbe  former 
case  the  only  legitimate  result  Is  another 
trial  of  the  cause,  at  which  It  Is  to  be 
presumed  Justice  will  be  done,  as  near  as 
may  be;  and  In  tbe  latter.  If  the  refusal  be 
affirmed,  t^nerally  tbe  defendant  Is  left 
without  remedy  for  relief,  no  matter 
bow  great  the  injustice  done  him.*  AIho, 
In  the  case  of  Reynolds  v.  Tompkins,  2S 
W.  Va.  229,  (sections  4  and  6  of  syllabus,) 
this  court  held  that  **  tbe  court  may  gran  t 
a  new  trial  when  tbe  evidence  Is  contra- 
dictory and  the  verdict  Is  against  the 
weight  of  evidence,  but  In  sach  a  case  the 
power  of  the  conrt  to  grant  a  new  trial 
sbonld  be  can fctonslT exercised;  and  when. 
In  such  case,  the  court  grants  a  new  trial, 
Its  opinion  Is  entitled  to  peculiar  respect, 
and  tbe  appellate  court  wilt  not  reverse 
such  order  unless  It  Is  plainly  wrong.  *  "  A 
stronger  case  should  be  made  to  Justify 
an  appellate  conrt  In  reversing  an  order 
granting,  than  one  refosing,  a  new  trial." 

Now,  In  dlaeosalng  the  qaestlon  as  to 
whether  the  court  belowaeted  properly  in 
■etting  Bslds  the  verdict  of  the  Jury,  and 


grantlog  a  new  trial,  I  can  attention, 

flrst,  to  the  fact  that,  altbongh  undue  in* 
Uuence  Is  alleged  In  the  bill,  no  witness  In 
tbe  cane,  so  tar  aa  I  have  been  able  to  dis- 
cover, intimates  In  the  slightest  manner 
that  any  influence  was  exercised  by  any 
person  to  Indnce  the  testator,  Darld  Find- 
lay,  to  make  an  alteration  In  his  will  to 
the  prejudice  of  tbe  plaintiffs,  or  lor  any 
other  purpose;  bqt,  on  the  contrary, Got. 
Jackson  states  that  at  the  time  he  waa 
preparing  tbe  will  be  said  to  Mr.  Findlay : 
"'You  don't  know  that  this  child  has 
taken  that  will.  It's  a  suspicion  of  yoiirs, 
and  you  may  be  doing  her  a  great  injos- 
tlce  In  acting  upon 'that  aasplclon,  and 
not  making  some  provision  for  her.*  And 
he  very  plainly  Intimated  to  me  that  he 
did  not  want  any  advice  upon  that  ques- 
tion." So  that,  so  far  au  the  evidence  dis- 
closes, the  only  Influence  attempted  to  be 
used  was  in  behalf  of  the  plaintiffs,  and 
not  to  their  prejudice.  When  we  look  to 
the  question  as  to  whether  want  of  testa- 
mentary capacity  was  established  at  tbe 
time  the  will  of  November  21.1887,  was  ex- 
ecuted, our  attention  most  he  directed  to 
bis  mental  condition  at  the  time  the  will 
was  written  and  executed.  The  question 
submitted  to  tbe  Jury  was  whether  he  at 
that  time  made  a  will;  and  the  determi- 
nation of  that  question,  as  a  matter  of 
course.  Involves  the  question  of  bis  men- 
tal capacity  at  that,  time  to  dispose  of  bis 
property  to  such  persons  as  he  .might  des- 
ignate. The  jury  were  not  sworn  to  In- 
quire what  motive  prompted  him  to  alter 
his  former  will,  or  whether  such  action 
was  induced  bysomennfortunate mistake, 
and  resulted  In  hardship  or  Injustice  to- 
wards one  or  more  who  had  been  made 
objects  of  his  bounty  by  the  will  of  18R4. 
Whatever  sympathetic  feelings  theseafter- 
dlacovered  facts  may  have  created  In  the 
minds  of  tbe  Jury, they  had  nothing  what- 
ever to  do  with  the  qaestlon  they  were 
sworn  to  try.  If  David  Findlay  on  the 
2l8t  day  of  November,  1837,  had  testamen- 
tary capacity,  and  exercised  tbe  same  In 
(llapOBlng  of  hia  property  an  that  day  by 
making  his  will,  It  was  none  the  leas  bis 
will,  although  be  may  hare  been  Influ- 
enced to  exclude  parties  from  sharing  In 
bis  boanty,  under  a  mistaken  apprehen- 
sion of  facta,  who  otherwise  wonld  not 
have  been  excluded.  In  the  ease  of  Couch 
V.  Eaatham,  29  W.  Ya.  784,  8  S.  E.  Rep.  23. 
Snydbb,  J.,  delivering  tbe  opinion  of  the 
ronrt,  said:  "When  a  testator  has  the 
legal  capacity  to  make  a  will,  he  baa  the 
legal  right  to  make  an  unequal,  unjust,  or 
nnreasouabie  will.  Fo/ontas  stat  pro  ra- 
tlooe.  Boylan  v.  Meeker,  28  N.  J.  Law, 
274.  The  courts  may  construe  and  en- 
force a  will,  but  they  can  neither  make  nor 
change  one.  That  is  the  province  of  the 
testator  alone. "  And  again,  In  the  caae  of 
Couch  V.  EaBtbam,27W.ya.  805,  Jobnsoa, 
J.,  delivering  the  opinion  of  tbe  court, 
said:  "The  mistake  which  will  avail  to 
set  aside  a  will  Is  a  mistake  aa  to  what  It 
contains,  or  as  to  the  paper  Itself,  not  a 
mistake  either  of  law  or  fact  In  tbe  mind 
of  tbe  testator  as  to  tbe  effect  of  what  he 
actually  and  Intentionally  did.*  The  al- 
teration made  In  the  will  of  1884.  no  aa  to 
exclude  hla  granddaughter  from  partld- 
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Dating  In  bis  entate  was  Indaced  by  tbu 
fart,  no  doobt,  that  David  Flndlaybad' 
searched  for  said  will  where  fafl  uBoolly 
kept  tt.  and,  falling  to  And  It  there,  be 
BDBpected  hia  granddaDKbter  of  taking  It. 
In  this  be  waH  no  .doabt  mistaken,  bat  It 
waB  nut  the  kind  of  mistake  whlcb  wuald 
Inralidate  his  will, If  at  the  time  be  execut- 
ed it,  in  November,  1887,  bis  mind  and 
memory  were  snfficlently  sound  to  enable 
bim  to  know  and  onderstand  the  bnalnesa 
in  which  be  was  engaged  when  he  ezecot- 
ed  said  win.  It  was  none  the  leas  bis  will, 
although  he  acted  under  a  mistaken  ap- 
preheiiBlon  of  the  facts,  and  was  prompted 
thereby  tn  make  the  alteration  to  the 
preladlce  of  hia  grandchild.  For  the  pur- 
pose of  applying  this  test  we  refer  to  tbe 
testimony  of  those  who  were  present  at 
the  time  he  executed  it.  J.  B.  Jacksoo, 
who  prepared  the  InstrnmeDt,  In  answer 
to  tbe  question,  *'Wbai:  do  yon  know  of 
Ills  last  will  nod  testament, — what  had 
yon  to  do  with  Its  preparation?"  stated 
that  "on  the  day  the  will  bears  date,  I 
was  at  my  residence,  In  tbls  city,  when 
Mr.  Thomas  SaundiTS  called  upon  me, 
stating  that  be  was  sent  by  Mr.  Flndlay 
for  me  to  go  to  bis  house  to  prepare  bla 
will, — to  write  bis  will;  and  in  pursuance 
of  that  request  I  went  with  Mr.  Sannders 
to  the  bonse  In  which  Mr,  Flndlay  then 
lived, for  that  purpose,"— and  when  asked 
bow  be  found  bIm,  and  where,  answered : 
"I  went  to  tbe  bouse,  was  admitted,  and 
went  np  stairs  to  Mr.  Flndlay's  room,  Mr. 
SauDdera  going  with  me.  When  I  got  Into 
the  room  I  foand  Mr.  Flndlay  Id  bed.  I 
spoke  to  him,  and  ^e  said  that  be  wanted 
me  to  write  a  will  for  him ;  that  be  sent 
forme  for  that  purpose;  and  I  told  blm 
that  I  came  there  with  that  underMtand- 
Ing,  and  was  ready  to  proceed  with  tbe 
business.  If  be  desired  it.  After  detallng 
the  preparation  made  for  writing,  be  fur- 
ther aaya:  **  He  then  commeneed  dictating 
bis  will,  saying  that  be  had  made  a  will 
some  time  ago,  and  that  be  had  desired  to 
make  an  alteration  in  it;  that  he  bad 
looked  tor  It  In  the  place  where  he  had  de- 
posited It,  amongst  bis  private  papers 
and  deeds,  and  be  was  onable  to  find  that 
paper,  and  did  not  know  what  had  be* 
come  of  It,— was  afraid  that  It  bad  proba- 
bly been  taken  away,— and,  as  be  wanted 
to  make  an  alteration  In  It»  and  as  tbat 
could  not  be  found,  that  be  would  have  to 
have  a  new  one  written,  altogether.  He 
commenced  giving  me  directions  as  to 
wbleb  portions  of  bis  property  were  to  be 
given  to  tbe  persons  represented  by  him  as 
those  he  dealred  to  make  devlsea  to.  He 
named  them  over,  and  named  tbe  prop- 
erty.  Not  being  famlllarwitb  the  various 
pieces  of  property,  after  he  would  an- 
nounce  a  piece  of  property  that  he  desired 
to  give  aome  one,  I  would  ask  blm  a  qnes- 
tloD  as  to  tbe  description,  so  that  I 
might  be  able  to  put  It  down  more  defi- 
nitely than  wbat  he  had  given  It.  Mr. 
Saunders,  who  was  In  tbe  room  during 
tfaewbole  time,  would  sometimes  speak 
op,  and  direct  my  attention  as  to  which 
comer  or  which  street  It  was  on,  so  that 
7  might  be  able  to  describe  It  more  partic- 
ularly. The  old  man  seemed  to  be  suffer- 
ing somewhat,— aome  pain.  He  appeared 


to  be  right  restless.  lam  positive  that  at 
one,  and  I  think,  perhaps,  two  or  three 
times,  during  the  time.l  was  v^ritlng  the 
win,  be  would  get  up  and  ait  on  the  side 
of  tbe  bed,  rest  himself  awhile,  and  tbea 
lie  down.  After  having  dictated  to  me  to 
whom  be  desired  to  give  the  various  pieces 
of  property  and  bis  bank  stocks,  bow  tbey 
were  to  be  divided,  and  putting  it  down,  I 
asked  him  if  tbat  was  all,  and  he  Indicated 
that  was  all.  I  then  told  blm,  If  he  would 
give  me  bla  attention,  I  would  read  It 
over  to  him,— Just  how  I  bad  worded  It,— 
and  be  told  me  to  do  so.  I  read  It  over 
very  carefully  and  8lowly,80tbat  be  might 
comprehend  the  language  I  had  used,  and 
after  I  had  gotten  through  be  told  me 
tbat  was  all  right.  ■  I  asked  hlm  then  If  be 
desired  to  sign  It,  and  be  said  be  did.  I 
then  banded  him  the  paper,  and  Mr.  Saun- 
ders and  I  got  np  and  stood  beside  blm» 
and  he  (my  recollection  Is)  threw  his  limbs 
out  overt:he  side  of  the  bed,  and  sat  there, 
and  wrote  bis  name  on  his  lap  In  our  pres- 
ence, we  seeing  blm  sign  It ;  and  we  then 
Immediately  attested  It  In  his  presence, 
after  I  ba^  asked  blm  11  that  was  his  will, 
and  If  tbat  was  the  disposition  tie  desired 
to  make  of  bis  property."  And.  when 
asked  as  to  bis  capacity  at  tbe  time,  he 
answered:  "I  haven't  tbe  shadow  of  a 
doubt  but  tbat  be  was  of  sound  mind  and 
disposing  memory.  I  bad  known  blm,  as 
1  stated,  a  good  many  years,  and  trans- 
acted business  with  blm.  His  directions 
were  clear  and  explicit  to  me,  except  the 
simple  fact  that  he  appeared  to  be  suffer- 
ing «tonBlderab1e  pain,  and  made  com- 
plaint of  his  suffering,  and  I  saw  nothing 
In  his  actions  and  conversation  that  indi- 
cated to  me  but  wbat  he  was  of  perfectly 
sound  mind."  And,  when  asked  lu  regard 
to  any  one  In  his  preseuce  nslng  undue.In- 
flnence  to  get  him  to  make  any  of  tbe  pro- 
visions or  devlsfw  In  said  will,  he  an- 
swered :  "  I  can  say  this :  nobody  suggest- 
ed to  me  anything  to  go  Into  tbat  will, 
except  Mr.  David  Flndlay,  further  than 
tbe  tact  that  when  be  directed,  perbaps, 
one  or  two  pieces  of  property  to  go  to 
some  one  of  tbe  devisees,  Mr.  Saunders 
would  speak  np  and  glvesome  description 
of  the  property  tbat  was  more  deQnite 
than  I  bad.  BO  that  I  might  Identify  It." 
The  other  subscribing  witness  to  said 
will,  while  be  appears  to  have  forgotten 
nearly  all  of  the  details  connected  with 
the  execution  of  said  will,  states  tbat  the 
answers  made  by  said  Flndlay  to  ques- 
tions asked  him  by  Qov.  Jackson  were  In- 
telligent, and,  when  asked  It  said  Flndlay 
knew  for  what  pnrpoae  he  had  brought 
Gov.  Jackson  there,  answered:  **I  sap- 
pose  he  did.  He  sent  me  after  him,**— 
and,  when  asked,  "Well,  all  the  conversa- 
tion tbat  the  old  gentleman  had  there 
with  yon  and  Qov.  Jackson,  and  all  the 
answers  be  made,  were  rational  and  in- 
telligent, so  far  as  you  remember?"  an- 
swered, "Yes,  sir.  He  was  a  little  hIow  In 
answering  questions;  bat  then,  give  him 
time,  and  be  would  do  It,**— and,  when 
asked  if  be  knew  tbe  huslnsss  he  was  en- 
gaged In  tbat  morning,  answered,  "I 
think  so. "  He  further  states  tbat  be  saw 
said  Flndlay  write  bis  name  to  said  will 
that  was  made  tbat  day,  and,  when 
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fltanwn  his  BlffDattire  as  a  wltnem  tbere, 
reeofcnlied  It  as  bis  own,  and,  wben  hU 
nttentlou  was  called  to  the  ftlgnatnre  of 
Flndluy  tu  said  will,  he  answered:  "Well, 
that  is  aboat  his  way  of  writing,  although 
be  generally  wrote  a  Uttle  better  liand 
than  that.  This  moat  have  been  written 
while  he  waeBlck,"— andalterwardsatated 
he  did  not  know  that  was  the  will  when 
It  was  handed  to  him,  and  when  Informed 
-that  the  puper  handed  him  whs  the  will, 
and  asked  It  that  waa  the  usual  and  ordi- 
nary way  In  which  be  wrote  bla  name, 
answered:  **Obino.  The  general  outline 
of  It  Is  a  good  deal  bis  band  writing.  He 
was  like  mysell:  he  did  not  write  tbe  beat 
of  hands."  Dr.  Williamson,  his  attending 
physician,  when  asked,  "Teil  the  Jary  doc- 
tor, from  your  knowledge  of  bis  condition 
and  bis  Inteiligenceaad  will  power,  wheth- 
er^ In  your  Jadgment,  be  bad  safBclent  ca- 
pacity to  make  a  will,  up  to  within  a  week 
or  ten  daya  of  bis  death,"  answered: 
"Well,  lie  would  be  capable  ol  making  a 
will  part  of  that  time.  I  do  opt  think  his 
mind  was  very  clear  during  part  of  that 
time.— not  as  clear  as  though  be  bad  not 
been  sick.  It  la  a  disease  with  a  good 
deal  of  nervoaa  tronble  attending  It,— a 
ICOoH  deal  ol  brain  trouble.  A  man  don't 
feel  very  much  like  doing  bualness,  as  much 
as  be  would  when  be  was  well,"— and, 
when  asked,  "As  his  attending  physician, 
do  you  remember  of  his  being  out  of  his 
mind  at  any  time  daring  the  first  two 
weeks  of  his  Illness?"  answered,  "No,  sir. 
X  cannot  aay  that  I  do.  I  have  a  bad  rec- 
ulleetlon  of  tals  condition,  and  gave  it  as  I 
can  recollect  Ir.  i  did  not  suppose  I  would 
be  called  up,  and  had  oo  more  thought 
about  It,  bat  I  do  not  recollect  of  his  be- 
ing out  of  his  mind.  But  In  the  latter  few 
days  he  was  entirely  out  of  bis  mind,"— 
and  afterwards,  In  answer  to  a  question, 
stated  that  "for  about  three  or  four  days 
he  was  entirely  In  that  condition,  "--and 
again,  when  aaked,  "Towards  the  latter 
end  of  Mr.  Findlay's  life,  and  during  bla 
last  Illneaa,  was  be  not  at  tbe  time  uncon* 
pclous  and  Inatorpor?"  answered:  "Well, 
the  latter  few  days  be  was.  I  do  not  rec- 
ollect previous  to  that.  I  do  not  know 
anything  about  tbe  time.  I  could  not  flx 
any  particular  time,  but  be  waa  gradnally 
going  down;  bat  be  retained  bis  mental 
Cacultlee  nry  well  up  to  the  latter  part  of 
hie  sickness." 

Now,  these  are  the  witnesses  whose  tes. 
timoDT  tends  to  show  the  mental  condi- 
tion of  tbe  testator  at  the  time  tbe  will 
waa  executed;  and  this  court  held  In  the 
case  of  Kerr  v.  Lunsford.  SI  W.  Va.  661,  8 
8.  E.  Bep.  403.  (IStb  point  of  syllabus:) 
"The  time  to  be  looked  to  by  the  Jury  In 
determining  the  capacity  of  tbe  testator 
to  make  a  will  is  the  time  wben  the  will 
was  executed."  The  only  persons  present 
were  the  witnesses  Jackson  and  Saunders, 
and,  while  the  memory  of  the  latter  ap- 
pears to  be  somewhat  Tagoe  and  uneei^ 
tain  as  to  what  did  occur  at  tbe  time,  yet 
he  states  that  David  Flndlay  knew  what 
J..H.  Jackson  was  therefor;  that  he  sent 
him  after  him;  he  admits  that  "a  heap  of 
things  occurred  that  hedid  not  recollect;" 
that  Flndlay  knew  what  he  was  doing 
that  morning,- knew  the  boslneas  he  was 


engaged  In  that  morning.- and  that  he 
had  no  recollection  of  anything  said  Flnd- 
lay did  not  understand  when  the  will  was 
read  to  him;  aod  that  be  knew  It  was  his 
win  when  be  signed  It.  And  J.  B.  Jack- 
son states  that  be  had  not  the  shadow  of 
a  doubt  but  that  he  was  of  sound  mind 
and  disposing  memory.  "Ho  had  known 
bim  for  years,  and  had  tranaacted  business 
with  bim,  and  his  ilrectlons  were  clear 
and  explicit  to  him."  Jackaon  was  there 
as  hla  attorney,  tor  tbe  purpose  of  draw- 
ing his  will.  In  order  to  do  so  It  was  uec- 
esaary  that  be  should  titc|t  from  Flndlay 
the  requisite  latormatioii.  and  In  tills  way 
his  attention  was  directly  called  to  bin 
mental  conditioo.  Again,  J.  B.  Jackson 
was  a  subscriblQg  wltneaa  to  the  will,  and 
we  Hud  thatSchuuler.ia  his  valuable  work 
on  Wills,  at  section  178.  says:  "Great 
weight  la  attached  to  what  them  sub- 
serliiing  witnesses  may  have  to  aay  con- 
cerning tbe  testator's  apparent  mental 
condition,  and  all  the  clrcumstancea  sur- 
rounding the  execution  of  the  will."  And 
the  aameantbor.at  section  102,  says:  "No 
person,  says  Chancellor  Walworth  on 
this  point.  In  clear  and  emphatic  lan- 
guage.  Is  justlHed  In  patting  bis  name  as 
a  subacriblng  witness  to  a  will  nnless  be 
kno.WR,  from  the  testator  himself,  that  he 
understands  what  be  Is  doing.  The  wit* 
neas  should  also  be  8atlBfled,from  bis  own 
knowledge  of  the  state  of  the  testator's 
mental  capacity,  that  he  Is  of  sound  and 
disposing  mind  and  memory.  By  placing 
his  name  to  the  Instrument  the  wltnesa.in 
effect,  certlfles  to  bis  knowledge  of  the 
mental  capacity  of  the  testator,  and  that 
the  win  was  executed  by  him  freely  and 
uaderstandlngly.  with  a  full  knowledge  of 
Its  contents.  Such  la  the  legal  effect  of  tbe 
signature  of  tbe  witness  when  he  is  dead, 
or  Is  oat  of  tbe  Juriadlctlon  of  the  court. " 
Uee,  also,  section  108  of  the  same  work  ou 
tbe  samesubjeet.  And  in  tbe  caseof  Webb 
T.  Dye.  18  W.  Va.  876,  tbls  court  held  that 
"the  question  of  tbe  due  execution  of  a 
will  Is  to  be  determined,  like  any  other.  In 
view  of  tbe  legitlmateevidence  In  tbe  caae, 
and  no  controlling  effect  is  to  be  given  to 
tbe  testimony  of  thesubscriblng  witnesses. 
Their  direct  participation  In  the  transac- 
tion most,  of  course,  under  ordinary  cir- 
cumstances, give  great  weight  to  their  tea- 
tlmony ;  but  it  Is  llabla  to  be  rebutted  by 
other  evidence, 'either  direct  or  circum- 
stantial." In  tbe  case  under  conaldera- 
tlon  the  subscribing  witnesses  were  the 
only  persons  present  at  tbe  time  the  will 
waa  executed.  They  detail  what  was 
said  and  done  at  tbe  time  the  paper  was 
executed,  and  their  evidence  Is  lo  noway 
rebotted.  And  It  occurs  to  me  that  tbe 
beat  STldence  of  said  testator's  mental  ra- 
pacity to  execute  a  will  on  the  day  thin 
one  bears  date  Is  derived  from  the  fact 
that  he  sent  for  an  attorney  to  prepare 
his  win,  and  upon  his  arrival,  whatever 
be  might  have  said  to  Mr.  Saunders  ac  a 
former  time  in  regard  to  being  satisfied 
with  the  will  of  1884.  he  then  Informed  said 
attorney  that  he  wished  to  makean  alter- 
ation In  said  former  will,  and  proceeded 
to  dictate  the  terms  and  provisions  of  his 
will,  which  was  prepared  under  his  direc- 
tions, designating  ihe  different  parcela  of 
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property  be  wished  to  dlapoee  ol,  and 
uaminfc  the  partlee  be  desired  to  share  In 
his  bounty;  and  Itappearsfrom  tbefaceof 
the  will  that  the  property  su  disposed  of 
consisted  of  sereral  lota  in  the  city  ol 
Parkeraburfp,  two  tracts  of  land  In  the 
county  of  Wood,  and  shares  of  stock  In 
tbree  different  national  banks,  which  were 
directed  to  be  dlatrlbuted  among  different 
parties,  and  one  tract  of  land  was  devised 
to  Ills  executors  to  bo  sold  for  the  Deneflt 
uf  Ills  etonrcfa ;  and  while  it  la  true  that  be 
omitted  to  dispose  of  <ine  lot  In  aald  city, 
and,  Mr.  Saunders  thinks,  probably  a  note 
on  one  of  the  rectors,  yet  we  cannot  say 
whether  this  property  was  omitted  by 
reason  of  want  of  memory  uo  the  part  of 
the  testator,  or  by  design,  as  he  directed 
bis  Jnst  debts  and  a  pecaulary  legacy  tc> 
be  paid  out  of  his  estate  by  bis  nxecutors. 
The  witness  Maunders  also  says  that  he 
failed  to  remember  the  name  of  I4zsie,  one 
of  bis  grandchildren,  and  be  had  to  go  to 
another  room  to  inquire.  Now,  It  Is  well 
knownthat  thefallnre  to  remembernamea 
ie  an  Incident  of  old  age;  and,  while  he 
conld  not  call  the  name,  be  remembered 
the  person,  and  the  disposition  he  wished 
to  make  In  his  will  in  regard  to  her.  In 
the  case  of  Nicholas  t.  Kersbner,  20  W. 
Va.  251.  this  court  held  that  "the  testa- 
mentary capacity  is  sufficient  if  the  tea- 
tator  nnderatands  the  nature  of  the  busi- 
ness in  which  he  Is  engaged,  has  a  recollec- 
tion of  the  property  which  he  means  to 
dispose  of,  the  objects  of  bis  bounty,  and 
the  manner  In  which  he  wishes  to  dis- 
trlbnte  It  among  them;"  that  "wbeni 
there  la  a  free  exercise  of  leval  capacity.  It 
is  eooagh.  The  will  In  anch  ease  cannot 
be  Impeached,  however  unreasonable  or 
unaccountable  It  may  seem  to  the  Jury  or 
others  ;**  that  "  testator  need  not  name  all 
his  children,  or  glre  all  a  portion.  He 
may  give  all  to  strangers.  It  will  not  be 
iuTalid  because  uf  resentment  to  some, 
and  attachment  to  others,  he  gives  all  bia 
property  to  aome  of  his  children,  and  none 
to  others."  etc.  Now.  both  of  the  wit- 
nesses wbo  were  present  when  the  will 
was  executed  agree  that  he  understood 
the  nature  of  the  businesa  he  was  engaged 
in;  that  he  recollected  the  property  he 
disposed  of,  the  objects  of  his  bounty,  and 
designated  the  manner  in  which  he  wished 
to  distribute  his  property ;  and,  altbougb 
he  may  have  failed  to  remember  the  name 
of  Liizle,  he  was  very  decided  In  hla  deter- 
mination not  to  make  any  provision  for 
her,  and,  when  remonstrated  with  by 
Gov.  Jackson,  he  "very  plainly  Intimated 
to  hiro  tbnt  he  did  not  want  any  advice 
upon  that  question.'*  What  he  aald  and 
did  on  the  day  the  will  was  executed  la  the 
beet  evidence  of  what  be  was  capable  of 
doing  at  that  time.  And  without  refer- 
ring to  oreommentlngnpon  the  testimony 
of  William  Campbell  and  wife,  who  were 
neighbors  and  Intimate  friends  of  said 
Findlay,  and  wbo  testify  to  bia  competen- 
cy np  to  a  lew-daya  before  his  deatb,  I  am 
of  opinion  that  the  evidence  of  those  who 
were  with  him  and  conversed  with  him 
when  the  will  was  executed  was  sufficient 
to  warrant  the  court  below  in  setting  the 
verdict  aalde.  And  following  the  ruling  of 
ufais  court  in  the  ease  at  Beynulda  t. 


Tompkins,  anpra,  **  the  court  below,  with 
all  the  witnesses  Irafore  It,  with  the  oppor- 
tunity of  seeing  the  witnesses  and  hearing 
them  testify,  bating  granted  a  new  trial, 
its  opinion  in  so  doing  is  entitled  to  pecul- 
iar respect,  and  weahould  not  reverse  such 
order  unless  It  is  plainly  wrong."  And 
my  conclusion  being,  upon  a  review  of  the 
entire  case,  that  the  court  belowwas  war- 
ranted in  setting  aside  said  verdict,  the  or- 
der complained  ol  must  be  affirmed,  wltb 
costs  and  damaaw* 

The  appellants  assign  aa  error  the  re- 
fusal of  the  circuit  court  to  allow  Lissle 
Martin  White  and  Ella  Martin  to  testify 
In  the  case  before  the  Jury,  and  while  we 
cannot  regard  this  action  of  the  court  as 
material  upon  the  question  before  us,  up- 
on appeal,  an  to  the  propriety  of  the  ml- . 
Ing  of  the  court  below  in  granting  a  new 
trial,  the  verdict  of  the  Jury  having  given 
plaintilte  all  they  claimed,  (see  Bulfner  v. 
Hill,  31  W.  Va.  431,  7  S.  £.  Bep.  IS,)  yet.  as 
tbe  case  must  be  remanded.  In  order  that 
another  trial  may  be  had,  we  will  say  that 
said  witnesses  should  have  been  allowed 
to  testify  as  to  any  matter  pertaining  to 
the  issue,  other  than  personal  transac- 
tions or  communications  had  with  David 
Fiudlay.  deceased. 

LnoAB,  P.  1  concur  in  the  conclusion 
reached  In  this  case,  and  unite  In  the  sylla- 
bus. I  think, however,  that  the  first  point 
of  the  syllabus  will  be  better  understood 
when  accompanied  with  comment. 

The  decision  of  the  circuit  court  lu 
granting  or  refusing  a  new  trial  Is  always 
entitled  .to  peculiar  respect,  but  I  do  not 
concur  In  the  modern  view  that  It  is  en- 
titled to  more  respect  when  the  new  trial 
Is  granted  than  when  It  is  refused.  Not- 
withstanding the  dicta  upon  this  subject 
by  our  own  court  and  the  courts  of  sev- 
eral otber  scates,l  cannot  bat  believe  that 
the  verdict  ot  the  Jury  upon  questlona  at 
fact. -confirmed  by  the  decision  of  the  trial 
court  In  Its  favor,  thus  evincing  the  con- 
curring minds  of  18  persons  present  at  the 
trial,  with  full  opportunity  to  note  the 
character  and  observe  the  demeanor  of  the 
witnesses.  Is  entitled  to  peculiar  respect, 
and,  where  the  question  Is  one  of  fact 
only,  is  entitled  to  as  much  or  even  great- 
er weight  than  where  \i  men  have  foarni 
tbe  facta  one  way.  and  the  thirteenth 
man,  wbo  presided  at  tbe  trial,  has  dl»> 
sented.  When  It  Is  said;  therefore^  that 
this  court  ought  not  to  interfere  and  re- 
verse an  order  granting  a  new  trial,  un- 
less it  la  plainly  wrong.  It  Is,  in  my  opin- 
ion, only  meant  by  the  proposition  to  re* 
affirm  the  old  and  estabUahed  doctrine  of 
tbe  common  law,  so  long  and  universally 
concurred  In  by  tbe  court  of  appeals  Of 
Virginia  and  ot  this  state,  viz.,  that  no 
judge  ought  to  Interfere  with  tbe  verdict, 
or  set  it  aside,  unless  the  evidence  tending 
to  support  it  Is  so  Insnfflcleut  as  to  shock 
tbe  common  Judgment  ot  mankind,  and  to 
Indicate  that  the  Jury  baa  t>een  Inflnenced 
by  prejudice,  partiality,  or  plain  and  pal- 
pable mistake.  This  has  oeen  the  doc- 
trine for  centuries,  and  I  do  not  conceive 
that  the  recent  legislation  upon  this  sub- 
ject (see  ACt  of  1891,  and  section  0  of  chap- 
ter 181  of  the  Code)  was  Intended  or  could 
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be  propwly  constraed  to  be  an  attempt 
to  break  ia  opon,  or  destroy,  or  Id  any 
degree  Impair,  tbe  long-established  canons 
of  practice  and  Jodiclal  decision.  1  have 
tbonght  this  precaationary  note  should 
accompany  tbe  opinion  and  syllabus  In 
this  case,  in  order  that  the  views  of  tbe 
conrt  might  not  he  misinterpreted  or  mis- 
nnderstood.  The  practice  In  roost  of  unr 
Bister  states  has  long  been  to  send  up  tbe 
uidence.  Instead  ot  tbe  facts  proved. 
This  practice  1  hare  alway*  tbougbt  prtf- 
erable  to  onr  own,  but  its  proTaleacfl  ban 
not  In  any  of  onr  sister  states,  so  far  as  I 
know,  been  supposed  to  abolish  tbe  com- 
mon-law rale,  now  hoary  nrlth  the  frost 
of  centuries,  that  It  is  the  perallar  prov- 
ince of  tbe  Jnry  to  pass  upon  the  facts, 
and  that  their  verdict  onght  not  to  be  dis- 
turbed except  where  evidence  ot  partial- 
ity, prejddice,  or  mistake  Is  apparent. 
Fur  bla  dictum  In  Miller  t.  Insnrance  Co., 
12  W.  Va.  128,  .Tndge  Hatmond  cites  no 
authorities;  and  those  cited  by  coansel 
are  only  persuasive,  and  at  variance  with 
the  spirit  of  our  older  Virginia  decisions; 
and  the  reason  assigned  for  paying  great- 
er respect  to  the  action  of  the  circuit  court 
In  setting  aside  a  verdict  than  in  refusing 
to  Interfere  with  it  Is  very  nnsatlefactory, 
and  Is  therefore  entitled  to  no  weight. 
That  reason  is  that  tbe  defendant,  when 
tbe  verdict  Is  set  aside,  thereby  obtains 
another  chance  tu  adduce  his  evidence,  or, 
if  he  thinks  proper,  tu  produce  farther  evi- 
dence at  the  new  trial.  This  reason  Is 
totally  nnsatlsfactory.  The  plalntlH, 
having  obtained  a  verdict  at  tbe  bands  of 
the  proper  and  legitimate  tribune,!  fur  the 
decisions  of  questions  offset.  Is  entitled  to 
its  award,  and  ought  not  to  be  put  tu  tbe 
dlsadvantttgeof  renewed  litigation, except 
in  accoTdauce  with  and  obedience  to  the 
principles  of  common  law,  as  befure  an- 
aonnced.  Tbe  general  principle  upon  this 
■abject  iB  thus  laid  down  by  Mr.  Httllard: 
'  A  new  trial  may  be  granted  on  this 
ground,  [that  tbe  verdict  Is  against  evi- 
dence,] tbougb  a  particular  fact  Is  left  to 
tbe  Jury,  whieb  they  find.  But  no  gronnd 
of  new  trial  Is'  more  carefully  scrutinised 
or  more  rigidly  limited.  It  is  regarded  as 
Inconsistent  with  tbe  establlsbed  maxim 
ot  law,  *atl  Qne&tloneni  legia,  Jadlces,  a<i 

?jMtiOBem  tacti,  Jaratores,  respoDdeat.' 
t  to  said:  'Courts  should  rarely  take  it 
upon  themselves  to  decide  on  the  effect  of 
evldencu.  Were  they  so  to  act  they  might, 
with  truth,  be  charged  with  usurping  tbe 
privileges  of  tbe  Jury.  If  It  Is  clearly 
wrong.  It  must  do  so.  If  we  only  donbt 
Its  correctness,  we  mast  let  It  alone.  We 
are  not  satlafled  that  the  verdict  of  tbe 
Jury  was  right.  But  tbis  Is  not  enough. 
A  mere  dlRerence  o(  opinion  between  tbe 
court  and  Jnry  does  not  warrant  the  for- 
mer In  setting  aside  the  finding  ot  the  lat- 
ter. That  woDld  be,  in  effect,  to  abolish 
the  institution  of  Juries,  and  substltutetbe 
court  tu  try  all  qaestlons  of  fact.'  And 
tbe  distinction  Is  made  that  it  Is  tbe  duty 
of  tbe  eonrt  to  determine  npoo  the  compe- 
tence of  wldence,  and  not  upon  Its  snffl- 
ciency ;  and  a  verdict  ungbt  not  to  be  set 
aside  although  It  should  be  tbe  opinion  of 
tbe  court  that  the  evidence  wifb  not  suffi- 
cient to  Justify  It;  that  ajurjr  might  find 


a  fact  from  slight  evidence,  If  It  Is  compe- 
tent; and  that  tbe  evidence  must  be  clear- 
ly InsaflBdent  to  warrant  tbe  verdict  to 
antboriie  tbe  granting  ol  a  new  trial, 
especially  by  an  appellate  conrt."  "Hence 
It  Is  tbe  prevailing  rule  that  a  verdict  will 
not  bu  set  aside  unless  clearly,  palpably, 
decidedly,  aod  strongly  against  tbe  evi- 
dence, or  so  much  against  tbe  weight  ol 
evidence  as  un  tbe  first  bluab  ot  It  to  shuck 
the  sense  ot  Justice,  or  unless  there  baa 
been  a  flagrant  abase  otdlscretloa;  that 
courts  win  never,  in  tbe  absence  of  tba 
most  satisfactory  evidence  that  tbe  ver- 
dict Is  erroneous,  substitute  their  Impres- 
sions for  the  opinion. ol  tbe  Jury."  HUL 
New  Trials,  p.  448  et  seq.,  c.  14,  9S  ^^'-i-  I 
believe  tbe  above  quotation  from  Mr.  Hll- 
Uard  properly  defines  the  l«wot  newtrials 
In  this  state,  and  wherever  the  principles 
therein  announced  have  been  violated  by 
the  circuit  conrt,  whether  In  granting  or 
refusing  a  new  trial,  Its  action  Is  "clearly 
wrong,"  and  when  brought  to  the  atten- 
tion of  this  court  for  review  should  be  n>- 
versed,  with  absolute  Indifference  and  iro- 

Eartlality  as  to  the  question  whether  the 
iwer  court  set  aside  tbe  verdict  ur  con- 
firmed It.  Brngh  v.  Shanks,  5  X^Igb,  698; 
Mays  V.  OaI1Ison,6  Leigh,  2S0;  Patteson  v. 
Ford,  2  Grat.  19;  HIU  v.  Com..  Id.  595; 
Grayson  v.  Com.,  7  Grat.  618;  Campbell  v. 
Lynn,  7  W.  Va.  605;  Miller  v.  Ineurunce 
Co..  12  W.  Va.  116;  Newlln  v.  Beard,  6 
W.  Va.  110;  Shetr  r.  Huntington,  16  W. 
Ta.  309,  (syllabus  pars.  12, 18, 14;)  Reyn- 
olds v.  Tompkins,  28  W.  Va.  229;  Probst 
T.  Braennllc,  34  W.  Va.  837. 

Judge  Holt  concurs  with  me  tm  tbeaa 
vtows  expressed  in  this  note. 


07  W.  Va.  807) 
8EILEB  V.  HOHN  et  «L 

(Sapreme  Conrt  of  Appeals  of  West  Virginia, 

Dec.  22,  1892.) 

BMUimva  Tbcit— When  Arisss—Fabol  Bvi- 
DBxcB— Statctb  or  FoAims. 

1.  S.  enters  Into  an  executory  contract  for 
tbe  purchsse  of  s  tract  of  land,  takes  eossessloa 
of  tne  same,  erects  buildings,  and  makes  valn- 
able  imprOYcmefits  thereon,  but  before  the  Utle 
is  convryed  to  him,  or  any  part  of  tbe  purchase 
moiii>7  is  paid,  he  agrees  with  R.  ft  M.,  if  they 
will  par  the  pnrchaBe  money,  they  may  .share 
eQually  In  the  property  in  its  linproveu  condi- 
tion in  the  proportion  of  one  third  ea^  and  in 
pnrsiianee  ox  said  contract  said  B.  A  M.  do  pay 
the  purchase  moMr,  and  take  the  deed  therefor 
to  themselres.  TliidOT  these  dicnnutances,  a 
tniRt  au  to  one  third  of  said  propertr  rsaolts  In 
favor  of  S. 

2.  Trusts  of  this  dtaiacter  are  exempted 
from  the  statnte  of  ftauds,  snd  liie  drcutostas* 
ces  tireatinv  them  may  be  proved  by  parol. 

3.  It  is  not  neoessary  that  the  party  in 
whose  favor  the  trust  Is  (dalmed  ahoold  actual- 
ly connt  oat  and  pay  down  the  purchase  money 
to  the  vendor.  It  Is  suffici^t  If  the  monev  or 
Its  equlTSlent  is  furnished  to  the  party  Trho  pays 
such  purchase  money,  and  a  trust  results  to  the 
party  in  whose  behalf  It  Is  advanced,  although 
the  party  adTanclnc  the  money  has  taken  a 
deed  to  himself,  and.  If  only  s  part  of  the  pur- 
chaae  money  Is  paid  by  a  third  poson,  a  trust 
results  pro  tanto. 

(Syliabaa  by  the  OonrU 
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Appeal  from  drealt  court,  Tncker 
connty. 

Suit  by  John  B.  Seller  agalnot  Georjce  C. 
Muhn  and  oiIierH  to  declare  a  trust  In  fa- 
vor of  plaintiff  as  to  oob  third  part  of  cer- 
tain real  estate  bold  by  detendants,  and 
lor  a  conreyance  tbereot  to  plalntitr. 
From  a  detrree  dismissing  plaintiff's  bill, 
be  appeals.  Reversed. 

Dayton  A  Dajrtoa.tor  appellant.  W.  B. 
Max  well,  tor  appellees. 

English,  J.  On  the  first  Monday  In 
April,  1H90.  Jofau  R.  Seller  filed  bis  bill  In 
tbe  circolt  court  of  Tucker  conaty  against 
Joseph  C.  Roudenbnsh  and  George  C. 
Hohn,  In  which  be  alleeed  that  on  tbe  2d 
day  of  April,  188S,  one  Thomas  Snider,  by 
an  article  of  agreement  of  that  date,  sold 
to  one  Henry  Krumrlne  two  certain  pieces 
of  land,  aggregating,  as  wtlmated,  75 
acres,  for  the  consideration  In  said  article 
expressed,  altnated  in  aald  county,  and 
particularly  described  In  said  article  of 
agreement,  a  copy  of  which  was  exhibited 
and  made  part  of  plaintiff's  bill.  That  the 
Bald  Henry  Krumrlne,  being  advanced  In 
years,  and  quite  Teeble  In  health,  and  being 
unable  to  pay  for  said  land,  appointed 
and  dnly  authorised  H.  P.Cadwallader  as 
agent  to  s^l  said  tract  of  land,  so  tbat 
tbe  purchase  money,  which  bad  not  then 
been  paid,  could  be  raised,  and  paid  to  said 
Thomas  Snider;  and  thereupon,  on  the 
9tb  day  of  April,  1889,  by  a  contract  In 
writing,  the  said  agent  of  Henry  Krumrine 
sold  the  said  two  parcels  of  land  to  the 
plaintiff,  as  will  appear  from  a  copy  of 
said  contract,  which  was  exhibited  with 
said  bin.  That,  in  pursuance  of  the  said 
purchase  of  the  said  plaintiff,  be  took  pos- 
sesslon  of  tbe  said  tracts  of  land,  erected 
buildings  thertjou,  and  made  other  valua- 
ble Improvements,  to  the  value  of  at  least 
from  S800  to  $1,000,  and  that  be  was  still 
In  possession  thereof  and  residing  thereon 
with  bis  family;  and  that  tbe  said  plain- 
tiff, fearing  himself  unable  at  tbe  time  to 
pay  tbe  purchase  money  doe  from  him  ap- 
on  tbe  said  land  on  tbe  —  day  of 
—  1889.  be  made  a  contract  with  tbe 
said  defendants  whereby  they  were  to  pay 
all  the  purchase  money  then  due  and  to 
become  due  upon  said  land,  and  In  consid- 
eration thereof  tbey  were- to  have  eon- 
Teyed  to  tbem  by  the  said  Snider  two 
thirds  ondlTlded  Interest  in  said  land,  and 
to  ttie  plaintiff  tbe  other  third ;  and.  In 
panuance  of  said  agreement  made  be- 
tween the  plaintiff  and  the  defendants, 
tbey  paid  all  the  purchase  money  then  due 
upon  said  land  to  the  parties  entitled 

thereto,  and  on  the   day  of  — — , 

1890,  obtained  from  tbe  said  Thomas  Sni- 
der a  deed  of  conveyance  for  tbe  whole  of 
said  land  by  representing  to  blm  that  tbey 
were  entitled  to  bare  the  deed  so  made,  as 
will  appear  from  a  certified  copy  of  the 
recordation  thereof,  which  Is  exhibited 
with  said  bill;  and  plaintiff  charges  that 
tbe  said  detendants,  by  tbe  said  contract 
made  between  tbem  and  tbe  plaintiff,  hold 
In  trust  for  the  plaintiff  an  undivided  one- 
third  Intermt  In  said  land,  free  from  all  In- 
cumbrance of  purchase  money  or  other- 
wise, which  they  should  convey  to  him 
vpon  demand,  but  bave  failed,  neglected, 

T.168J£.no.lO— 32 


and  refused  so  to  do.  Tbe  plaintiff  there- 
fore prays  that  the  said  defendants  may 
be  compelled  to  convey  the  said  undivided 
one-third  Interest  to  the  plaintiff,  free  from 
incumbrance,  and  for  general  relief.  At 
tbe  May  rules,  1810,  George  C.  Mohn  de- 
murred to  plaintiff's  bill,  and  also  filed  his 
answer,  in  which  be  says  the  said  Joseph 
C.  Rondenbush  died  in  the  state  of  Penn- 
sylvania on  the  18tb  day  of  April,  18!)0, 
leaving  a  widow,  whose  name  Is  Hattip 
Roudenbush,  and  an  Infantcblld  of  the  age 
of  oGly  a  few  months,  named  May,  as  his 
sole  heirs  surviving  him,  so  far  as  be 
knows.  Tbat  be  denies  the  right  of  the 
plaintiff  to  recovertn  said  action, and  gen- 
erally denies  the  right  of  plaintiff  to  have 
any  recovery;  but  that,  as  tbe  plaintiff 
must  have  all  necessary  parties  before  the 
court  before  having  his  case  heard,  be  re- 
served the  right  to  file  a  further  answer 
containing  his  speelfle  denials  of  tbe  aev- 
er^l  allegations  of  said  bill  (which  be  does 
not  admit  to  be  true)  as  soon  as  tbe  nec- 
essary parties  are  before  the  court.  That 
the  said  bill  Is  not  sufficient  in  law,  and 
win  by  counsel  assign  his  reasons  for  this 
averment  upon  the  hearing  thereof.  On 
the  16th  day  of  June,  1890,  the  death  of 
Joseph  C.  Roudenbush  having  been  sug- 
gested, steps  were  taken  to  revive  the 
cause  against  said  widow,  and  a  guardian 
&d  litem  wa<i  appointed,  who  filed  an  an- 
swer furthe  infant.  After  thepartles  were 
properly  brought  before  the  court,  Geors^ 
C.  Mohn  filed  an  answer,  first  demurring 
to  plaintiff's  bills  as  Insufficient  In  law, 
and  for  eaase  of  demurrer  states  the  same 
are  InaaSiclent  — First,  because  tbe  con- 
tract sought  to  be  set  up  by  plaintiff 
against  the  defendants,  uothaTing  been  In 
writing,  Is  void  under  the  statute  of 
frauds;  aecood,  because  tbe  contract,  a 
copy  of  which  Is  filed  with  plaintiff's  bill 
as  Exhibit  B,  and  under  which  tbe  plain- 
tiff claims  to  have  obtained  possession  of 
tbe  land  In  controTerBy,  la  not  a  contract 
for  the  sale  of  said  land,  and  did  not  enti- 
tle the  plaintiff  to  the  possession  thereof, 
and  did  not  authorize  hira  to  go  on  mak- 
ing Improvements,  bnt  the  same  was  only 
an  option,  dated  April  9, 18S9,  and  expired 
five  months  after  thedatethereof.  without 
tbe  plaintiff  having  paid  the  first  or  any 
other  payment  .thereunder,  and  without 
having  the  same  extended.  And,  answer- 
ing, said  defendant  admits  tbat  about  the 
2d  day  of  April,  1888,  Henry  Krumrine 
contracted  to  purchase  the  land  in  con- 
troversy of  Thomas  Snider,  and  that  said 
Snider  made  the  deed  for  said  land  to  the 
late  Joseph  C.  Roudenbush  and  respond- 
ent Jotntlj'.  That  the  facts  and  circum- 
stances connected  with  said  purchase  were 
as  follows:  Sometime  about  the  Ist  of 
January,  1890,  respondent  and  said  Rou- 
denbush, who  were  residents  of  Pennsyl- 
vania, came  down  into  West  Virginia  to 
look  up  a  situation  to  engage  in  some 
manufacturing  enterprises  tbey  then  had 
In  contemplation,  and,  chancing  to  run 
aeross  tbe  land  In  controversy,  which 
seemed  to  suit  tb^r  purposes,  set  about 
to  buy  the  same.  Tbey  very  soon  fouad 
that  tbe  same  belonged  to  the  estate  of 
Henry  Kmmrtne,  who  was  then  dead. 
Ttasy  then  returned  to  Pennsylvania,  and  ' 
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entered  Into  nesotlatlons  wltb  the  oxeca- 
tor  o(  Kramrine.topnrcbaaetlieaaDie.and 
on  or  aboat  theGtb  ol  January,  1890,  did 
purcbaee  the  said  land  of  aald  executor  np> 
oo  tlie  terras  that  tbej  were  to  pay  and 
did  pay  9600,  and  were  to  pqy  and  havo 
palfl  Tbomaa  (jhlder  the  loll  amoant  of 
pambase  money  then  due  him  rrom  aald 
Kriinirlne,  and  they  were  to  receive  their 
deed  for  eald  land  from  said  Thomas  Sni- 
der, and  have  received  such  deed,  and  also 
took  a  deed  for  aald  laud  from  the  execa- 
tor  of  said  Ernmrtne.  That  salt]  Seller 
■  was  fonnd  In  possession  of  said  laod,  and 
rmpondent  and  siUd  Boudenbnah  were  In- 
fornted  that  he  was  a  tenant  of  aald 
Krumrlne.  That  respondent  and  aald 
Knimrlne  were  Informed  that  all  the 
bulldlnKS  and  permanent  Improvements 
on  aald  land  were  put  there  by  said  Krum- 
rlne lone  before  aald  ^Seller  took  puasea- 
sion,  as  be  now  flalma  under  aald  option ; 
and  tbat  respondent  was  Informed  that 
aald  plaintiff's  allege  Mona  that  be  took 
poBseaaion  under  eaid  option,  and  there- 
after made  from  f>iOO  to  11.000  worth  of  Im- 
provements thereon,  are  utterly  falao  and 
untrue.  That  tbe  plaintiff's  averments 
and  allegations  that  said  Rondenbnsband 
respondent  ever  made  any  contract  with 
him  whereby  bo  was  to  bave  one  third  In- 
terest in  said  land,  or  any  other  IntDreat 
In  tbe  fee  thereto,  or  ever  even  contemplat- 
ed dolnts  so,  are  absnlutely  false  and  not 
true,  and  are  known  by  the  plaintiff  to  be 
false  and  not  true.  He  denies  that  they 
ever  contracted  with  plaintiff  to  let  him 
have  a  one-tbird  Intereatt  or  any  other  In* 
tereat,  In  tbe  fee  of  said  land.  That  at  tbe 
time  they  purchased  said  land  he  admits 
they  found  said  Seller  In  possession,  at 
which  time  be  says  said  Seller  told  them  a 
pitiful  story  aH  to  tbe  money  he  had  ex- 
pended on  said  land  In  the  way  of  improve* 
menta,  etc.,  and  begeed  to  be  permitted 
to  remain  thereon  for  a  short  time,  until 
he  could  get  snme  other  place  to  go. 
Thereupon  they  told  him  to  remain  upon 
tbe  land  nntU  they  were  ready  to  begin 
tbelr  operations  and  take  care  of  the  land, 
and  tbat  be  could  have  all  he  made  on  the 
land,  but  tbat  he  was  to  get  unt  of  tbelr 
way  at  their  pleasore;  all  of  which  Intend- 
ed kindness  the  aald  plaintiff  now  at- 
tempts to  construe  into  a  gift  un  the  part 
of  the  said  Boudenbash'and  respondent  of 
a  one-third  interest  in  said  land.  That 
aaid  Seller  had  nothing  to  do  with  tbe 
purchase  of  said  land  or  auy  Interest  there- 
in for  them.  Tbat  all  be  did  was  to  abow 
tbem  tbe  land,  and  inform  them  as  to  tbe 
real  ownership  of  tbe  same.  Tbereapond- 
ent  denies  every  material  allegation  oot 
therein  admitted,  and  says  tbe  plaintltt's 
whole  claim  la  a  pretense  and  a  fraud,  and 
he  well  knows  It  to  be  so.  Depositions 
were  taken  by  both  platntilf  and  detend- 
anta,  and  on  tbe  tst  day  of  December,  1891, 
a  decree  was  rendered  In  the  cause  dlsmlaa- 
hig  the  plaintifTs  bills,  with  costii,  and 
from  this  decree  the  plaintiff  applied  for 
and  obtained  this  appeal. 

In  considering  the  questions  Involved  in 
this  case.  It  may  be  well  to  call  attention 
first  to  the  poaltlon  occupied  by  tbe  plain- 
tiff, John  B.  Seller^  with  reference  to  the 
title  to  the  land  In  controveray  at  the  time 


of  the  alleged  Interview  between  him  and 
the  said  Roudenbuah  and  Mulin,  when  the 
plaintiff  claims  the  contract  was  made  be- 
tween bim  and  tbem  us  set  forth  in  his 
bin.  On  tbe  2d  day  of  April,  1S88,  Thomua 
Snider,  who  was  the  original  owner  of  the 
75  acres  uf  land  In  controversy,  hud  by 
written  contract  of  tbat  datecontracted 
to  sell  said  land  to  Henry  Krumrlne  by  an 
agreement  In  writing  fortiie  consideration 
of  94,600,  9100  uf  which  was  paid  at  the 
time  of  the  execution  thereof;  and  said 
agreement  was  admlttfHl  to  record  In  aald 
county  on  tbe  28tb  day  of  May,  18SH,  and 
tbe  said  Henry  Srnmrioe,  being  sick,  and 
unable  to  attend  to  business,  had  consti- 
tuted H.  F.  Cadwallader  his  attorney  Id 
fact  to  sell  and  dispose  of  bis  interest  In 
aald  tract  of  land;  and  by  a  contract  in 
writing  between  aaid  attorney  In  fact  and 
said  John  R.  Seller,  (the  plaintiff,)  dated 
on  the  9th  day  of  April,  1889,  alt  of  tbe 
right,  title,  and  Interest  of  said  Henry 
Kruiurine  in  and  to  aald  tract  of  land  waa 
contracted  to  be  assigned,  set  over,  and 
transferred  to  said  John  R.  SeJIer  upon 
the  payment  of  the  sum  of  9^;  and  It 
was  further  agreed  that  the  said  John 
Seller  waa  to  have  five  montbs  from  the 
date  of  said  agreement  to  pay  said  consid- 
eration. In  pursuance  of  thk  agreement 
tbe  plaintiff,  Seller,  took  poasesslou  of  said 
tract  of  land,  and  put  improvements 
thereon  In  the  shape  of  a  boase  and  barn 
of  the  value  of  9^00  or  91.000;  and  tbe 
proof  shows,  and  the  answer  olthedefend- 
ant  Ueorge  G.  Mohn  (the  anrvlvlng  part- 
ner) admits,  that  said  Seller  waa  fonnd  la 
posse«Bioa  of  aald  land.  It  appears  In  ev- 
idence that  Henry  Krumrlne  died  on  the 
2*Jd  day  of  May,1889,  and  tbe  witness  Cad- 
wallader says  he  died  faur  or  five  months 
after  be  executed  the  power  of  attorney. 
The  contract  made  by  aiiid  Cadwallader 
as  attorney  in  tact  with  the  plaintiff, 
Seller,  waa  made  on  the  9tb  day  of  April, 
1889,  so  that  aald  Henry  Krumrlne  was  In 
life  at  the  time  aald  contract  wasexecutcd. 
It  Is  claimed  by  couneel  for  tbe  defense 
that  aald  contract  was  merely  an  option, 
and  by  the  failure  to  pay  the  money  with- 
in five  months  after  the  date  of  said  con- 
tract all  rights  thereunder  were  forfeited. 
I  cannot,  however,  consider  aald  agree- 
ment an  option^  It  was  merely  an  agree, 
uent  for  the  transfer  of  all  the  right,  title, 
and  Interest  of  the  aald  Eeury  Krumrlne 
In  and  to  aaid  tract  of  land,  and  allowed 
him  a  credit  of  five  montha  In  which  to 
make  the  payment  uf  $500  therefor.  Un- 
der this  contract  the  plaintiff.  John  R. 
Seller,  acquired  rights  -with  reference  to 
said  land  which  nelttaer  Tbomas  Snider 
nor  Henry  Krumriue  could  Ignore.  Said 
agreement  between  said  Cadwallader  as 
attorney  in  fact  and  the  plaintiff,  John  R. 
Seller,  waa  admitted  to  record  In  tbe 
clerk's  office  of  the  county  court  of  Tucker 
county  on  the  17th  day  of  January,  1S90, 
after  the  following  Indorsement  had  beea 
made  thereon,  to  wit:  "Now,  January 
9tb,  1890,  this  agreement  conelnded,  aod 
the  premises  herein  referred  to  sold  to 
Roudenbuah  &Mohn,bySydenham  Krum- 
rlne, executor  of  tbe  last  will  and  testis, 
meat  of  Henry  Krumrlne,  "—which  indorse- 
ment was  dgned^H.  P.  Caldwalladar.** 
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How  thla  contract  came  into  the  bands  ol 
BoDdenbaab  ft  Mohn  does  Dot 'appear, 
neither  la  It  eaajr  to  determlDe  what  right 
said  Cadwallader  had  to  make  anch  an  In- 
doraement  thereon  long  after  the  death  o[ 
aaid  Henry  Kromriae,  and  the  Indorse- 
ment doOT  not  eten  appear  to  have  been 
elgned  hj  aald  Cadwallader  aa  attorney  Id 
fact.  Now.  let  db  examlae  the  facta  dis- 
closed by  the  record  lu  reference  to  the 
deallDgs  between  the  plalatlff,  Joba  B. 
Seller,  and  Raid  Roudenbash  &  Mohn  Id 
refereoce  to  this  tract  of  land.  Q.  T. 
SeboonoTer,  the  hotel  keeper  at  the  town 
fit  Paraona,  Bays  that  "after  sapper  Mr. 
Mohn  and  Bondenbuab  Inquired  of  me  If 
Mr.  John  B.  Belter  lived  In  or  about  the 
town  of  Parsons.  1  told  them  that  he  dirl, 
and  sent  the  colored  buy  for  bim.  He 
came  In  that  evening.  They  wanted  to 
pnrchaae  some  timber  lands,  and  were  in- 

Jailing  of  bim  about  such  lands.  *  •  * 
met  them  at  tbe  depot  the  day  tbey  left 
town.  I  remarked  to  them  I  hoped  that 
tbey  were  not  lea  ring  without  having 
made  a  purchase,  to  which  they  replied 
that  tliey  had  porchased  some  timber  of 
Mr.  Lloyd  Parsons,  and  a  two-thirds  in- 
terest In  the  land  owned  or  claimed  by 
Mr.  Seller;  that  Mr.  Seller  was  getting 
old,  and  bad  been  unfortunate  In  their 
country  In  bla  bnsinesa  matters;  and.  after 
examining  tb«  location  of  hia  property 
and  sloogh  rnnnlng  down  through  it, 
they  took  it  to  be  a  good  location  for  tbe 
lumber  buelnesfl,  and  money  to  be  made 
in  tbe  purchase;  aud  also  remarked  that 
tbey  bad  the  money  to  develop  tbe  plant, 
and  that  tbey  wonld  Invest  It  there,  and 
help  Deacon  Seller  and  theroealvea,  too. 
They  said  tbey  were  to  pay  the  purchase 
money  due  on  tbe  land  to  Mr.  tinlder,  and 
also  tbe  cgsts  of  the  salt  then  against  tbe 
land,  and  that  Seller  was  to  retain  one 
third  ol  the  land  In  consideration  of  the 
bulldlnga  and  improvements  he  had  made 
thereon,  together  with  what  he  had  al- 
ready paid  on  the  land."  And  the  wit- 
neaa  li.  Hansford  In  his  deposition  atatea 
that  he  "was  requested  by  Mr.  Seller 
aboDt  tbe  2d  or  Sd  day  of  December.  1889, 
to  go  to  bla  place  and  examine  some  pa- 
pers tor  George  Mohn  and  Joseph  C. 
Roudenbusb.  While  at  his  placf,  and  in 
the  presence  of  said  Mohn  and  Boaden- 
bosh,  Mr.  Seller  showed  him  an  article 
made  by  bim  with  fl.  P.  Cadwallader,  tbe 
attoraey  lo  fact  for  Henry  Krurorlne,  and 
told  htm  In  their  presence  that  bo  bad  con- 
cluded to  sell  two  thirds  of  tbe  Snider 
farm,  npon  which  he  then  lived  or  resided, 
to  aald  BoudenbuBh  ft  Mofao,  wbetber  or 
not  they  could  get '  a  good  title  to  aald 
land  In  tbe  condition  in  whleh  it  was.  He 
answered  qntce  a  number  of  questions 
that  they  asked  bim  regarding  aald  title, 
and  told  them  that  they  could,  by  pay- 
ing the  purchase  mooey  due  to  said  Sni- 
der, and  $600  to  Henry  Kromrine's  estate, 
get  a  good  title  to  said  land.  That  they 
then  stated  that  they  were  satisfied  with 
tbe  condltloD  of  tbe  title  of  said  land,  and 
further  stated  that  they  were  to  have  two 
thirds  of  the  land,  and  that  said  Seller 
was  to  liave  the  other  one  third ;  and,  np- 
on tbe  paying  of  the  purchase  money  due 
to  said  Snider  and  f  500  to  the  Kramrlne 


estate,  that  their  one  third  each  wonld 
not  then  coat  them  as  mucb  asSeller's  one 
third  would  cost  bim  or  bad  cost  him. 
And  wbila  there  they  were  figuring  among 
themselves  as  to  the  cost  of  their  respec- 
tive shares,  and  as  to  when  tbey  would 
begin  to  put  Improvementa  on  the  land," 
etc.  It  la  claimed  that  tbe  witness  Hana- 
ford  was  counsel  for  Boudenbush  &  Mohn 
in  this  Interview,  and  that  what  was  then  . 
said  to  him  should  be  regarded  as  a  privi- 
leged communication,  and  for  that  reason 
excluded;  but  tbe  evidence  shows  that  be 
was  employed  by  Seller  to  examine  and 
explain  tbe  papera  to  them,  and  he  could 
not  be  regarded  as  their  attorney,  and 
statements  made  by  them  to  him  wuuld 
be  competent  evidence.  Mr.  Cadwallader, 
In  bis  deposition,  speaks  of  being  present 
at  tbe  time  tbe  assignment  was  made  of 
the  Henry  Kruitirlne  Interest  in  said  land 
to  Boudeohnsb  ft  Mohn,  when  Mr.  Bower 
tbe  attorney  tor  Krumrlne's  executor,  re- 
marked, after  the  papers  were  drawn  and 
executed,  that  **  we  were  done  now  If  we 
had  the  f500.'  That  Mr.  Boudenbush  ob- 
jected right  there  and  then  to  paying  tbe 
9500  according  to  the  former  agreement, 
and  assigned  as  a  reasonfor  so  dolngtbat 
they  might  get  Into  some  trouble  with 
this  man  Seller;  and  the  matter  wua  ar- 
ranged by  giving  a  check  payable  in  10 
days.  That  while  said  papera  were  being 
drawn  np  Boudenbush  ft  Mohn  told  him 
that  they  were  to  pay  for  tbe  land ;  that 
they  were  to  pay  $500  that  night  to  Mr. 
Krumrlne,  and  to  carry  out  the  contract 
with  Snider,  and  pay  the  balance  of  tbe 
purchaae  money,  with  Intareat  on  what 
was  due,  that  Mr.  Seller  was  to  remain 
on  the  property,  and  tbey  expected  to 
start  operations  there  In  the  lumbering 
business  at  some  future  time. 

This  evidence  renders  it  apparent  that 
tbe  QDderstandlng  and  agreement  be- 
tween the  plaintiff.  John  R.  Seller,  and  the 
said  Bondenbusb  ft  Mohn  was  that  the 
latter  were  to  advance  tbe  money  to  pa^r 
tbe  estate  of  Henry  Krumrlne  tbe  $600 
and  also  to  pay  to  Thomas  Snider  thv 
residue  of  the  purchase  money  due  him, 
and  tbe  said  Seller,  Roudenbusb,  and 
Mohn  were  to  share  tbe  said  land  in  equal 
portions;  that  is,  tbey  were  to  have  one 
third  each.  Tbey,  however,  after  going  to 
Pennsylvania,  and  obtaining  an  assign- 
ment of  tbe  Interest  ol  Henry  Kramrine, 
conceived  the  idea  of  taking  tbe  entire  ti 
tie  to  themselves,  and  entirely  Ignorinit 
the  rights  and  Interests  of  said  Seller  In 
the  premises;  and  a  letter  is  filed  with 
the  depositions  of  said  Cadwallader,  dat- 
ed January  9. 1890.  In  which  said  Rouden- 
busb ft  Mobn  say  to  bim :  "  If  you  write 
to  Mr.  Seller,  please  do  not  tell  him  that 
we  have  closed  a  contract  for  the  proper- 
ty, as  we  wish  to  sarprlne  bim  when  we 
go.  Please  say  to  bim  that  you  bad  met 
na  here,  and  that  yon  would  not  come 
down."  After  getting  the  assignment 
from  the  executor  of  Krumrine,  said  Rou- 
denbusb ft  Mohn  went  to  West  Virginia, 
and,  without  seeing  Seller,  paid  the  pur- 
chase money  which  Krumrine  bad  con- 
tracted tn  pay,  and  took  a  deed  to  them- 
selves for  the  property,  entirely  Ignoring 
the  rights  and  Interest  of  John  B.  ^Seller, 
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of  whicb  they  had  fall  notice.  At  tbetline 
of  the  contract  between  Jotan  it.  Seller 
and  BoQdenbash  &  MoI)n,tae(Seller)Btood 
la  tbe  shoes  of  Kramrine,  and  he  alone 
had  the  ilKbt.  npon  payment  of  the  pur- 
chase money  to  Snider  and  Krnmrine,  to 
demand  a  deed  for  the  land.  Under  hie 
contract  he  had  entered  npon  tfaeland  and 
made  valuable  Improvemeatu,  and  he  held 
a  valid  contract  lor  tbe  purchase  thereof, 
and  bis  agreeaient  was  that  Boudenbush 
&  Mobn  were  to  have  tbe  beneflt  uf  bla 
contract  and  possesalon  and  valnable  Im* 
provements  It  tbey  advanced  the  purchase 
money  for  him  to  Snider  and  Erumrlne. 
If  Seller  bad  no  Interest  In  tbe  matter,  and 
was  in  no  way  concerned,  and  they  were 
to  purchase  the  land,  and  have  and  hold 
It  tberaHelves,  wby  did  tbe  said  Bonden- 
buBb  &  Mohu  on  the  9th  day  of  January. 
1880,  write  to  said  John  B*  Seller,  saying: 
"We  wrote  to  Mr.  H.  P.  G.  [evidently 
meanlos  H.  P.Cadwnllader]  we  could  nojb 
meet  him  on  January  14th,  but  would  meet 
him  at  Parson's,  January  !!lBt,  and  asked 
bim  to  reply,  and  say  wbetj^er  it  would 
suit  bIm  then.  Now,  Deacon,  we  bavn 
decided  to  take  bold  of  this  thing,  and 
we  trost  we  may  flhd  all  papers  lo  proper 
■taape  when  we  get  there,  so  oar  trip  may 
not  be  fraltless.  We  farther  bope  that 
Snider  may  be  ready  to  make  us  tbe  deed 
wbeotbe  time  comes."  At  that  time  they 
were  under  tbe  Impression  that  said  Cad- 
walladar,  under  his  power  of  attorney* 
was  autborlzod  to  make  the  asslenment 
of  Henry  Krumrlne'a  Interest,  although 
Krumriue  was  then  dead.  But  if  tbey  bad 
no  contract  with  Seller,  why  should  tbey 
write  to  him  that  they  had  decided  to 
take  bold  of  this  thing,  and  that  tbey 
trusted  they  might  find  all  papers  in  prop- 
er shape,  and  that  Snider  might  be  ready 
to  make  tbe  dee^  ? 

Now,  was  there  any  consideration  for 
thin  contract  between  Seller  and  Roaden- 
hnsb  &  MohnT  In  determining  this  we 
must  remember  that  Seller  then  held  a 
Talid  contract  for  tbe  entire  land,  under 
which  he  had  tbe  riffht  to  tender  the  pur- 
chase money  and  demand  a  deed.  That 
he  had  erected  buildings  on  the  land  to  tbe 
value  off 800  to  f 1. 000,  and  made  other 
valuable  improvements  thereon;  and  tbe 
depositioa  ot  the  witness  Schoonover 
clearly  shows  that  said  Rondenbnsb  ft 
Mohn  were  fully  cognisant  ot  the  contri- 
bution he  was  making  towards  said  par- 
chase  when  they  stated  to  hlro  that,  "upon 
their  paying  the  purchase  money  due  to 
said  Snider,  and  fSOO  to  the  Krumrlneee* 
tate,  their  one  third  each  would  not  tben 
cost  them  as  much  as  Seller's  one  third 
would  cost  him,  or  bad  coat  him."  After 
tbe  contract  made  by  Sdler  with  Cadwal- 
lader,  attorney  in  fact  tor  Krumrlne,  the 
improvements  he  placed  upon  the  land 
became  a  part  ot  the  real  estate  which 
Buadenbusb  &  Mobn  would  acquire  by 
the  conveyance  from  Snider  and  Krumrlne, 
and  Seller  jcave  them  the  benefit  of  bis 
contract  and  Improvements  as  a  contrl- 
bntlon  towards  the  pnrchase,  as  much  so 
as  it  be  bad  paid  that  much  money;  and 
this  is  made  more  manifest  by  the  sup- 
position that  it  said  Seller  had  placed  Im- 
orovements  on  the  land  equal  to  one  halt 


of  its  value,  and  then  had  made  the 
character  ot  contract  he  did  with  Roudeo- 
buah  ft  Mobn,  the  latter  woald  by  obtain- 
ing tbe  deed  get  the  benefit  of  all  that 
was  expended  by  Seller  in  tbe  way  nt  im- 
provements; and,  wlthont  advanelns 
money,  he  agreed  to  give  thnm  Its  equiva- 
lent, to  enable  them  to  acquire  a  clear  ti- 
tle to  said  land.  1  Perry,  Trusts,  {  12S, 
In  discussing  tbe  subject,  after  speaking 
of  one  or  two  states  (New  York  and  Wis- 
connln)  where  the  matter  Is  controlled  by 
statute,  says:  "But  with  this  exception 
the  clear  result  of  all  the  cases  Is  that  a 
trust  ot  a  legal  estate,  whether  freehold, 
copyhold,  or  leasehold,  whether  taken  In 
the  names  ot  tbe  purchasers  and  others 
jointly  or  In  the  name  ot  others  wlthont 
that  of  the  purchnaer,  •  •  •  results  to 
tbe  person  who  advanced 'the  purcbam 
money,  or  on  whose  behalf  itis  advanced ; 
as,  where  the  money  Is  advanced  by  way 
ot  loan  to  the  purchaser,  and  the  title  ta 
taken  In  the  name  ot  tbe  lender  as  securi- 
ty, a  trust  results  to  the  purchaser.  If 
only  part  ot  the  purchase  money  is  paid  by 
a  third  person,  a  trust  results  pro  tanto." 
It  appears  to  hare  been  understood  and 
conceded  by  Boudenbush  ft  Mobn  In  this 
cane  that  S^ler  had  paid  as  mncb  for  bis 
one>tbIrd  Interest  In  said  landn^eitberone 
ot  them  had.  In  Sugden  on  Vendors  ( vol- 
ume 3,  p.  485.  note  n)  we  find  it  Is  said: 
"Ic  seems  to  be  well  established  in  tha 
tJnlted  States  that  parol  evidence  is  ad- 
missible to  show  all  tbe  tacts  out  of  wblcli 
a  rwultlng  trust  arises,  not  only  against 
the  face  ot  the  deed  Itself,  but  in  opposition 
to  the  answer  of  the  trustee  denyinj;  the 
tmst."  See  Boyd  v.  McLean.  1  JohUH.Gh. 
682,  and  Botstord  v.  Burr,  3  Johns.  Ch.  405. 
where  this  question  is  thoroughly  dis- 
cussed, and  where  It  la  held  that.  It  a  part 
uf  the  consideration  Is  paid  by  tone  party, 
and  tbe  deed  is  taken  In  tbe  name  uf  an- 
other, who  also  advances  part  of  said 
purchase  money,  a  tmst  will  result  pro 
tanto,  and  that  tbe  payment  ot  the  con- 
sideration may  be  shown  by  parol.  In 
tbe  leading  case  ot  Bank  v.  Carrlngton,  7 
Leigh,  566,  it  Is  held  that,  "  where  land  Is 
purchased  and  paid  for  by  one  person ,  and 
the  conveyance  Is  taken  to  another,  the 
law  will  Imply  a  trust  tor  the  benefit  <A 
tbe  former:  and  sncb  purchase  and  pay- 
ment may  be  proved  by  parol  evidence.* 
So.  also,  In  tbe  case  of  Walraven  v.  Lock. 
2  Pat.  ft  H.  p.  647,  It  was  held  that,  It 
one  purebeses  a  piece  of  land,  and  taken 
a  deed  in  his  own  name,  under  a  parol 
agreement  with  another  that  It  Is  fur  his 
benefit,  and  that  he  may,  witUn  a  rea- 
sonable time,  by  paying  a  certain  sum,  be- 
come entitled  to  tbe  land,  a  tmst  la  raised 
In  favor  ot  the  latter,  and  the  agreement 
may  be  proved  by  parol  evidence.  The 
statute  of  frauds  has  no  application  to 
sncb  a  ease. "  See,  also,  Borst  v,  Kalle, 
28  Grat.  423.  This  question  has,  however, 
been  before  this  court ;  and  In  a  case  very 
iMmilar  In  Its  tacts  to  the  one  under  con- 
sideration, to  wit,  the  case  erf  Murry  v. 
Sell,  28  W.  Va.  476.  it  was  held  that, 
"where  A.  enters  Into  an  executory  con- 
tract for  tbe  purchase  of  land,  and  after- 
wards, but  before  the  title  is  conveyed  to 
him,  or  any  part  ot  the  porctaase  moner  Is 
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paid,  be  agrees  witb  B.,  a  stranger,  that 
ir  he  will  pay  une  half  the  pnrchaHe  money 
be  Bball  be  aneqaal  owner  In  the  land,  and 
B.  eonsenta,  and  thereupon  be  and  A.  pay 
tbe  whole  purchase  moof^y  to  the  vendor, 
each  paying  one  ball  tbereot,and  the  legal 
title  Is  Bobseqoently  conveyed  by  the  ven- 
dor to  AmU  wsa  held  that  each  payment  by 
B.  created  a  reanl  ting  trust  tn  his f n  vor,  and 
tbe  conveyance  ot  the  legal  title  thereafter 
to  A.  made  him  trustee  for  B.  as  tu  one 
half  tbe  land;  and  that  trusts  of  tblH 
character  are  exempted  from  tbe  statute 
of  frands,  and  it  la  competent  for  the  real 
ownpr  to  prove  bla  payments  of  the  pur- 
chase money  by  parol  evidence,  even 
thoneb  it  be  otherwise  expressed  In  the 
deed."  Sue,  also,  HelHkell  v.  Powell,  re- 
ported  in  the  same  volume,  page  71 T,  In 
which  It  was  held  that,  "where  P.  enters 
Into  an  executory  contract  for  the  pur- 
chase of  land,  and  at  the  time  or  after- 
wards, before  tbe  title  Is  eonv^ed  to  him, 
or  any  part  of  the  purchase  money  is 
paid  by  P/s  agreement,  H..  (or  F.  W.  H., 
pays  one  third  of  tbe  pnrcbase  money, 
and  P.  and  H.  pay  the  residue,  and  the 
legal  title  la  subsequently  conveyed  to  P., 
anch  payment  by  H.  for  F.  W.  H.^reates 
a  resulting  trust  In  favor  of  F.  W.  H., 
and  BDCb  conveyance  of  tbe  legal  title  to 
P.  makee  him  trnstea  for  F.  W.  H.  as  to 
one  third  of  said  land."  WhHa  it  Is  true 
that  it  does  not  appear  that  any  money 
was  paid  directly  by  Seller  to  either  Sni- 
der or  Krumrlne,  yet  It  does  appear  that 
said  Seller  paid  a  valuable  consideration 
to  Bondenbnsb  AMobain  consideration 
ot  tbdr  advancing  for  him  the  purchase 
money  doe  on  said  land.  It  was  not  nec- 
essary that  John  R.  Seller  should  actual- 
ly with  his  own  hand  count  down  the 
money  either  to  Snider  or  Krnrarlne's  ex- 
ecutor In  order  that  a  trnst  should  result 
In  bis  favor  when  tbe  deed  was  made  to 
Bondenbash  &  Mohn.  It  Is  sufficient  If 
the  evidence  sbows  that  he  gave  Booden-: 
bnsb  A  Mohn  the  equivalent  ot  money,  or 
what  they  were  wllnnK  to  reedve  an  sncb. 
Mr.  Sehoonover,  in  his  deposition,  states 
that  they  told  him  tboy  were  Cu  pay  tbe 
parcbaee  money  doe  on  the  land  to  Mr. 
Snider,  and  also  the  costs  of  tbe  suit  tben 
against  the  land,  and  that  Seller  was  to 
retain  one  third  of  the  land  In  considera- 
tion ol  tbe  buildings  and  improvements 
be  had  made  thereon,  together  with  what 
be  had  already  been  paid  thereon;  and 
the  witness  Hansford  says  they  told  him 
tb at  they  were  to  have  two  thirds  of  tbe 
land,  and  said  Seller  was  to  have  one 
third;  and,  upon  paying  the  purchase 
money  due  to  said  Snider,  and  $600  to 
Kromrine'B  estate,  that  their  one  third 
each  would  not  then  cost  them  as  ranch  as 
Seller's  one  third'  wonld  cost  him,  or  bad 
cost  him.  This  testimony  shows  that 
they  were  satisfied  to  make  the  advance- 
ment uf  the  purchase  money  In  considera- 
tion of  what  tbey  were  receiving  from 
Seller,  and,  nnder  tbe  circumstances,  hav- 
ing taken  a  deed  to  tbemselves,  a  trust  as 
to  one  third  ot  said  proi»erty  results  In 
favor  of  said  Seller,  and  tbe  circuit  court 
should  bavesodecreed.  Forthesereasona 
tbe  decree  complained  of  should  be  re* 
versed,  and  the  cause  remanded  to  tbe  dr- 


enlt  court  of  Tucker  county  for  further 
proceedings  to  be  had  therein,  and  tbe 
appelleee  must  pay  the  coats  ol  this  ap- 
peal. 


(«  W.  Va.  73) 

BOTOB  V.  HONTADK  OAS  GOAIi  OO.  ek  aL 
(Supreme  Oonit  of  Appeals  of  West  Virginia. 

Nov.  20,  1892.) 

COKPOBA.TIONS-~FOHECLa8CHE  OF  MoaT01.QB— Dl- 

ysNSB  or  Ultba  ViitEa— CoKTaior  of  Aqbnt— 
Pbbsumption  as  to  Sbai.  —  BiLi.  BT  Stock* 

HOLDBBS— LA.0SB8 — ESTOPPBL. 

1.  Where  a  hill  is  filed  by  a  pnrty  repre- 
sentlns  himself  to  be  a  mortgagee  of  real  es- 
tate, for  the  purpose  of  enforcing  a  mortgage 
which  poTDorts  to  have  been  regularlr  signed, 
sealed,  and  acknowledged  br  the  president  and 
treasurer  of  a  corporaaoQ  chartered  under  the 
laws  of  the  state  of  New  Yoric,  wtiich  real  es- 
tate is  situated  in  this  state,  objection  to  the 
validity  of  said  mortgage  canoot  be  made  by 
the  company  on  the  ground  that  it  is  ultra  Tlrea, 
but  most  be  made  by  a  stockholder  or  by  stocdc- 
boldera  of  said  company. 

2.  If  a  deed  or  contract  purport  to  be  sealed 
with  the  seal  of  a  corporation,  and  it  is  proven 
to  be  signed  by  the  proper  agents  of  the  corpora- 
tion, tlie  presumption  is  that  the  seal  was  regn- 
larly  affixed  by  the  proper  authority;  and  a  con- 
tract under  seal,  executed  by  an  agent  within 
the  scope  of  his  appointed  power,  will  be  held 
valid  and  binding  upon  the  corporation  until 
evidence  to  t^e  contrary  has  lieen  introduced. 

3.  While  a  minority  of  the  stockholders  of  a 
corporation  may  maintain  a  bill  In  equity,  la 
behalf  of  themsdves  and  other  stockholderB, 
for  fraud,  conspiracy,  or  acts  ultra  vires, 
against  a  ootporaUon,  Its  officers,  or  others  who 

Eartlcipated  therein,  when  the  miaority  stock- 
olders  have  been  injured  by  said  Act,  they 
must  act  prtHnptly,  and  not  wait  an  unreason- 
able time.  If  they  postpone  their  complaint  for 
an  unreasonable  time,  they  forfeit  their  right 
,to  equitable  relief.  Nothing  will  call  a  court 
of  equity  into  activitr  but  conscience,  good 
faith,  and  reasonable  diligence.  When  these 
are  wanting,  the  court  is  passive  and  does  noth- 
ing. 

4.  Where  a  stockholder  has  notice  or  the 
means  at  baud  of  becoming  acqualated  with  the 
contracts  made  by  the  corporation  in  which  be 
is  such  stockholder,  a  court  of  equity  will  not 
allow  him  to  remain  quiet  an  unreasonable 
length  of  time,  with  a  view  of  ascertaining 
whether  the  contract  will  result  in  profit  to  him, 
and  then  repudiate  the  contract  if  it  has  re- 
sulted In  loss. 

(SyUabus  by  the  Court) 

Appeal  from  circuit  conrt,  Taylor 
county.  , 

Snlt  by  James  Boyce  against  tbe  Mon- 
tank  Gas  Coal  Company  and  others  to 
foreclose  a  mortgage,  and  for  the  enle  of 
lands.  From  a  decree  setting  aside  a 
former  decree  of  torecioaure  and  sale  In 
tavorof  plalnttlt.and  dismissing  plalntltt'a 
bin,  he  appeals.  Reversed. 

Fraak  WoodBt  B.  F.  Martin,  and  Wm, 
A.  FiBbeFt  for  appellant.  John  W,  MaaoBp 
tor  appetlees. 

Enolisb,  J.  Tbis  was  a  snlt  In  equity 
brought  In  the  circuit  court  of  Taylor 
county  by  James  Boyce  against  the  Mon- 
tauk  Qas  Coal  Company,  Henry  G.  Davis, 
Thomas  Edward  Hambleton,  John  A. 
Hambletoa,  Thomas  Edward  Hambleton, 
eiecntor  of  Augnstns  McLaughlin,  de- 
ceased, John  T.  White,  and  David  F. 
Hotcbklss,  for  the  purpose  of  forecloelng 
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a  morticase  and  obtaining  a  decree  for 
the  Bale  of  certain  lands,  coal,  and  coal 
prlTlIeKes  situated  In  said  eonnty.  Tbe 
plalDtlO  In  bis  bill  alleged  that  on  the  2l8t 
day  of  December.  188U,  the  defendant  tbe 
Montaak  Gas  Coal  Companj.  a  corpora- 
tloD  duly  organized  nnder  tbe  laws  of  tbe 
state  of  New  York,  by  deed  of  mortgage  of 
that  date  cou've.Ted  to  him  certain  tracts 
of  land,  coat  land,  and  coal  rights  and 
prirllegesBltuateat  ornear  Flemlngton.ln 
Taylor  conn ty.  In  the  state  of  WestVlr- 
glnla,  which  were  conveyed  to  thesald  com- 
pany by  John  White  and  Cornelia  L.  WhitH, 
his  wife,  by  deed  dated  the  6th  day  of  No- 
vember, 11^9,  a  copy  of  which  deed  leexhib- 
Ited;  ttaatuald  Montaak  Gas  Coal  Com- 
pany also  conveyed  to  him  a  certain  other 
tract  of  land,  coal  land,  and  poal  rights 
and  privileges,  also  situate  near  Fleming- 
ton,  In  said  county  and  state,  which  were 
conveyed  to  said  company  by  said  John 
White  and  Cornelia  L.  White,  his  wife, 
by  deed  dated  the  16th  day  of  July,  ISSO,  a 
copy  of  which  deed  was  also  exblblted; 
and  that  said  company  also  conveyed  to 
him  by  said  deed  a  certain  other  tract  of 
land  near  Flemlngton,  In  said  county  and. 
state,  together  with  all  coal  and  coal  priv- 
lieges  which  were  conveyed  by  Henry  G. 
Davis  and  others  to  the  said  John  White 
by  deed  dated  tbe  6th  day  of  May,  1S80, 
being  the  same  land,  coal,  and  coal  privi- 
leges Bubsequently  conveyed  to  the  plain- 
tiff by  said  John  White  and  others  by  deed 
dated  the  Slst  day  ol  December,  1880,  and 
being  the  same  land,  coal,  and  coal  privi- 
leges which  the  plaintiff  sold  to  said  tbe 
Muntank  Gas  Coal  Company  on  the  2l8t 
day  of  December,  18S0.  at  the  price  of  f  65,- 
000,  as  set  forth  in  said  deed  of  mortgage; 
that  tbe  Hen  reserved  In  said  deed  dated 
the  Stta  day  of  Uay,  1880,  In  favor  ot 
Henry  G.  Davis,  Thomas  Edward  flam- 
bleton,  Jotan  A.  Hambleton,  and  Au- 
gustus McLaughlin,  since  deceased,  has 
been  paid  and  extinguished ;  that  In  ad- 
dition Co  said  several  parcels  of  land, 
coal,  and  coal  privileges,  the  said  defend- 
ant conveyed  unto  the  plaintiff,  by  said 
mortgage  deed,  all  and  singular  tbe  tene- 
BBMits,  hereditaments,  and  appurtenances 
belonging  to  said  lauds,  coal,  and  coal 
privileges, or  In  anjmanner thereto  apper- 
taining, together  wltb  the  reversioo.  re- 
mainder, rents,  Issnes,  and  proflts,  and  all 
estate,  right, '  title,  interest,  property, 
possession,  claim, and  demand, in  law  end 
eqnlty,— that  is  to  say,  the  said  company 
conveyed  said  lands,  coal,  and  coal  privi- 
leges to  tbe  said  plaintiff  as  fully,  and  to 
the  same  extmt,  that  said  company 
owned  the  same,  which  Is  fully  shown  by 
said  deed  of  mortgage,  a  copy  of  which 
was  exhibited  wltb  saJd  bill.  And  after 
describing  said  lands,  coal  lands,  and  coal 
privileges  more  particularly,  as  to  their  lo< 
eallty,  etc.,  tbe  plaintiff  alleged  that  s^d 
coal  and  land,  with  the  rlgtat  to  mine  and 
remove  the  same,  as  set  forth  In  said  sev- 
eral deeds,  was  tbe  property  ol  tbesald  tbe 
Montauk  Gas  Coal  Company,  and  tbe 
only  property  embraced  In  saJd  mortgage, 
and  that  do  Hens  existed  thereon,  in  favor 
of  any  of  said  grantors  or  any  other  per- 
son, except  tbe  plaintiff,  who  has  an  un- 
paid claim  ol  9150,367.66,  wltb  Interest 


thereon  from  the  Ist  of  September,  1885,  un- 
til paid,  which  is  a  subslstlug  lien  on  said 
coal,  coal  rights,  and  privileges,  and  laud, 
by  virtue  of  the  said  mortgage,  and  has 
long  since  been  due  from  the  said  defend- 
ant tbe  Montauk  Gas  Coal  Company.  The 
plalntiir  further  alleged  that  on  the  22d 
day  of  October,  1880,  said  company  entered 
into  a  written  contract  wltb  him,  by 
which  be  was  to  take  cbarge  of  the  coal 
mines  and  manage  the  mining  operatloas 
and  the  baslness  of  the  said  company,  sit- 
uate In  tbe  county  of  Taylor,  in  the  state 
of  West  Virginia;  that  be  should  have 
exclusive  control  and  maoagemeot  of  the 
business,  mining,  and  operatloas,  together 
with  tbe  principal  office  of  tbe  said  com- 
pany, In  the  city  and  stale  of  New  York ; 
that  possession  and  full  control  thereof 
were  given  him  by  said  company  on  tbe 
22d  day  of  October,  18^,  In  pursuance  ol 
said  contract;  that  the  mining,  shipping, 
and  selling  of  coal  should  be  carried  on 
under  the  exclusive  control  of  the  plaintiff, 
and  the  coal  mined  and  shipped  from  tbe 
said  defeodaat's  mines  sboald  be  sold, 
billed,  and  shipped  In  the  name  of  the 
plaintiff,  who  should  collect  tbe  pro- 
ceeds  ot  all  sales,  but  in  the  shipping  there- 
of said  coal  should  be  designated  as"  Mon- 
tauk Gas  Coal  Company's  Coal;"  that 
among  other  things  tbe  plaintiff  was  to 
bavefor  wharfage,  labor,  and  all  expenses 
attending  the  receiving,  shipplDg.  and 
billing  of  coal  at  tbe  city  of  Baltimore,  tbe 
sum  ol  25  cents  psr  ton  on  all  coal  shipped 
under  said  contract;  that  the  payment  of 
tbe  Indebtedness  of  said  delendant  then  ex- 
isting, or  that  might  thereafter  be  con- 
tracted dnring  tbe  continuance  of  said 
contract,  should  be  under  the  exclusive 
management,  supervision,  and  settlement 
and  control  ot  the  plaintiff;  that  theplaln- 
tiff  sboald  be  allowed  Interest  at  tbe  rata 
of  6  per  centum  per  annum  on  all  moneys 
advanced  by  talm  for  mining  operations, 
freights,  or  the  liquidation  of  the  liabili- 
ties of  the  said  company,  which  then  or 
thereafter  might  exist;  that  the  moneys 
received  by  the  plalutllf  In  the  course  ol 
■aid  business  should  be  applied  by  him  to 
the  payment  of  monva  advanced  by  blm 
in  tbe  management  oi  said  baslness,  or  on 
tbe  debts  them  existing  or  that  might 
thereHfter  exist;  that  the  profits  of  said 
business.  II  any.  should  be  applied  by  the 

Slaintirr  to  the  f15,000  Indebtedness  of 
obn  White  and  David  Hotcbkiss  to  blm. 
and  for  which  the  said  company  was  lia- 
ble to  tbe  plaintiff;  that  all  moneys  doe 
or  to  become  due  tbe  plaintiff  by  ad- 
vances and  expenditures  In  the  proseea- 
tloD  of  the  business  aforesaid  should  oper- 
ate as  a  lieu  on  the  property  and  mines  of 
said  defendant,  and  tbat  said  contract 
was  to  continue  lu  force  from  Its  date  an- 
til  tbe  1st  day  of  Jannary,  18S2,  (which 
contract  was  also  exhibited;)  tbat  on  the 
2l8t  day  of  December,  1880.  said  company 
and  the  plaintiff,  by  written  contract  ol 
that  date,  extended  said  contract  of  Octo- 
ber 22.1880,  to  tbe  Ist  day  of  Janaary,188S, 
and  therein  recited  the  sale  by  the  plain* 
tiff  to  said  company  of  the  coal  fidd  and 
pritlleges  known  as  the  ^Davls  Tract"  at 
the  price  of  $65,000.  with  Interest  from 
tbe  date  of  said  sale  until  payment  all  ol 
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wblcb  BhooM  be  paid  on  or  before  the  1st 
day  of  January,  1883,  and  changing  tbe 
original  contract  so  tbat  any  eurplns  or 
balance  of  money  thateboald  remain  after 
paying  the  things  stipulated  to  be  paid 
by  Maid  first  nontruct  sboald  be  applied 
to-sald  |i65,000  of  pnrcbase  money  tor  said 
Da  Tie  tract*  or  so  m  uch  thereof  as 
abonid  remain  unpaid,  (and  said  last- 
named  contract  was  also  ezblblted.)  The 
plaintiff  furlber  alleged  tbat  in  parsuance 
of  said  origiDal  contract,  and  said  exten- 
sion thereor,  he  took  poamesion  andcoD- 
,troI  of  said  coal  fields  and  mines,  and  pro- 
peeded  to  work  end  develop  the  same  in 
accordance  with  the  pruvlsions  of  said 
contracttt,  and  Invested  from  time  to  time, 
In  tbe  management  and  working  of  said 
mines,  and  In  tbe  payment  of  the  llablll- 
lles  uf  eaid  compapy  frum  tbe  20tb  day  of 
October,  1880,  to  the  Slat  day  uf  December, 
1882,  tbe  aggregate  aum  of  f  694,917.80,  and 
from  aald  Slat  day  of  December.  1882.  to 
tbe  lat  day  of  January,  1884,  tbe  aggre- 
gate sum  of  9100,079.30;  that  plalntm 
further  advanced  and  paid  for  the  said  de- 
fendant from  tbe  1st  day  oT  January,  1884. 
to  the  lat  of  September.  1885,  In  pursuance 
of  said  contract,  the  further  sum  of 
92.6N6.67;  tbat  plalntltT  also  paid  for  tbe 
Davis  coal  tract,  Inclndlng  interest,  tbe 
sum  of  $70,290.67.  wblcb,  wltb  tbe  Interest 
since  accrued  to  the  1st  day  of  September, 
1885,  amounts  to  f  84,316.70;  that  the  fore- 
going, wltb  interest  added  on  the  several 
(terns  ttiei-eo!  to  the  1st  day  of  September, 
1885,  amounts  to  tbe  aggregate  sum  ol 
•9»6,7&7.47.  The  plaintiff  further  alleged 
that  from'  tbe  sale  of  coal  and  all  other 
sources  from  November  16,  1880,  to  De- 
cember 81,1SS2,  be  received, in  pursuance  of 
said  contrar:ta,  9664.486.70;  tbat  from  De- 
cember 81, 1882,  to  January  1,  1885,  he  also 
received  989,990.88;  tbat  from  January 
1, 1885,  to  tbe  Ist  of  September,  1H85.  he  re- 
ceived from  coal,  etc.,  992.84,— which  ag- 
gregate receipts,  wltb  interest  computed 
to  let  ol  September,  1886,  amonnnted  to 
9786,389.81;  tbns  leaving  due  and  wholly 
unpaid  to  tbeplalntitt  thesum  or9150,367.()6 
on  tbe  Ist  of  September,  1885,  which  is  due 
the  plaintiff  from  said  company.  The 
plaintiff  also  alleged  that  In  view  of  the 
large  and  neceesary  expenditures  In  the 
preparation  tor  mining  and  shipping  coal, 
and  the  payment  erf  debts  and  Uabllitlea  of 
said  defendant,  aald  company  on  the  21st 
day  of  December,  1880,  executed  and  de- 
livered to  him  a  mortgage  on  all  tbe  land, 
coal,  coal  rights,  and  coal  privileges  before 
mentioned,  to  securebim  tbe  payment  of  all 
moneys  theretofore  expended  and  Qald  by 
the  plaintiff  for  the  said  company,  as  well 
as  all  moneys  that  the  plaintiff  might  there- 
after expend  and  payout  for  said  defend- 
ant under  and  by  virtue  of  said  cootracta, 
Including  tbe  said  purchase  money  and  Its 
Interest  for  said  Duvis  tract  of  coal  land, 
which  mortgage  was  duly  admitted  to 
record  un  the  26th  day  of  January,  1881» 
ifl  said  coonty,  and  tbat  the  plaintiff,  by 
vlrtoe  of  aald  mortgage,  has  a  subsisting 
Hen  on  all  said  land,  coal,  coal  rights,  and 
privileges  to  seeore  the  payment  of  said 
Indebtedness  to  him;  tbat  said  mortgage 
baa  long  since  been  due  and  liable  to  tore- 
^loaore,  and  that  there  are  no  other  llena 


on  any  of  said  property;  and  he  prayed 
that  the  same  might  be  foreclosed,  a  sale 
decreed  of  said  property,  and  the  proceeds 
applied  to  the  payment  of  hla  debt,  Inter- 
est and  coats. 

Tbe  aald  Montank  Qaa  Coal  Company, 
being  a  nonreeident,  waa  proceeded 
against  by  order  of  publication;  and  on 
the  26tta  day  of  March,  1886.  tbe  cause 
was  heard  upon  the  process  executed 
npoQ  tbe  defendant  Henry  G.  Davis,  and 
the  bill  taken  for  confessed  as  to  him.  On 
order  ol  pnbllretlon  duly  executed  as  to 
the  other  defendants,  proceedluga  at  rules 
regularly  taken  and  matured,  and  cnuse 
set  for  hearing,  on  motion  of  plaintiff,  tbe 
Joint  and  separate  answer  of  delendauts 
Henry  G.  Davis,  Thomas  E.  Hambteton, 
John  A.  Harableton.  and  Thomas  B. 
Hambleton,  executur  of  Augustus  Mc- 
Laughlin, the  deposition  of  J  ames  Boyce, 
Jr.,  .\lbert  P.  Goedecke,  John  P.  Ayera, 
William  N.  Wurley,  and  James  Boyce, 
the  exhibits  referred  to  in  and  made  part 
ol  said  depositions,  ^he  exhibits  filed  wltb 
and  made  part  of  the  bill,  the  conrf 
proceeded  to  foreclose  said  mortgage; 
and,  It  appearing  to  said  court  tbat  tbere 
were  no  other  liens  upon  said  property, 
it  was  decreed  that  unless  tbe  plaintiff's 
claim  of  $150,060.82,  with  Interest  there- 
on from  tbe  date  of  said  decree,  and  tbe 
eofits  of  said  suit,  be  paid  to  the  plain  tiff  In 
60  days  from  tbat  date,  special  commia- 
sionera  thereby  appointed,  after  giving 
bond  in  the  penalty  ol  9^.000,  conditioned 
as  required,  should  sell  said  property  tu 
satisfy  the  plaintiff's  claim  aforesaid,  and 
the  costs  of  said  aolt,  upon  the  terms 
therein  prescribed ;  and  on  tbe  26th  day  of 
July,  1886.  the  Montauk  Gas  Coal  Com- 
pany appeared  and  filed  Its  petition  ask- 
ing a  rehearing  of  the  case,  for  reasons 
stated  in  its  petition,  and  filed  Its  bond 
conditioned  according  to  la  w.  on  consid- 
eration wtaareof  the  Maid  decree  ol  March 
28, 1880.  was  aospended;  and  said  company 
was  given  leave  to  file  its  answer  to 
plaintiff's  bill,  which  answer  was  filed  on 
12th  day  of  Aagust,  188Q,  and  the  plaintiff 
replied  generally  thereto;  and  the  said 
special  commissioners  also  flldd  their  re- 
port of  sale  of  said  property,  which  report 
was  excepted  to  by  said  company,  upon 
couBlderutlon  whereof  tbe  court  reserved 
Its  oidnion  as  to  whether  or  not  said  sale 
should  be  confirmed,  and  r^erredcbecanse 
to  a  comralsslooer  to  ascertain  and  re- 
port what  amount.  If  anything,  said  com- 
pany owed  the  plaintiff,  and  whether  the 
same  was  a  lieu  or  not  upon  the  real 
estate  of  said  defendant,  and.  It  a  lieo, 
tbe  nature,  character,  and  priority  of  the 
lien,  together  with  tbe  property  upon 
wblcb  It  was  a  lien. 

Tbe  Montauk  Gas  Coal  Company,  In  lt« 
answer,  alleged  that  it  was  a  corpora- 
tion under  the  laws  of  the  atate  of  New 
York,  and  was  therefore  a  nonresident  of 
the  atate  of  West  Virginia,  but  denied 
tbat  on  the  21st  day  of  December.  1880,  It 
conveyed,  by  deed  of  mortgage,  any  ol  its 
lands  In  Taylorconnty  to  plalntlff.and  says 
It  is  Informed  tbatcertain  personsclalmlng 
to  act  for  respondent  did  on  tbe  21st  day  nt 
Decemt>er,1880,  attempt  to  execute  a  mort- 
gage on  certain  portions  ol  its  real  eatate. 
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noal  laada,  and  coal  prlvnexea  altoate  In 
Taylor  eoanty,  to  plaintiff;  bat  It  utter- 
ly denied  tbe  authority  otaald  David  T. 
HoteliklBS,  wbo  pretended  to  execate  eaid 
deed  on  tbe  pari  of  said  company,  to  so 
act,  and  alleged  that  neither  tbe  board  of 
directors  nor  iiald  Hotcbbim,  as  presi- 
dent tbereol,  could  legally  mortsn^  Its 
lands  for  tbe  purposes  therein  expressed, 
witbont  tbe  coneeut  of  tbe  stockholdera 
-first  given;  and  It  denies  that  any  sacb 
:!onsent  was  glvun.  It  farther  alleged 
that  the  paper  filed  with  said  pretended 
mortgage,  purporting  to  be  tbe  consent 
and  assent  of  tbe  stockholders,  wasfraad- 
ulent;  that  tbe  plaintiff  signed  said  paper, 
repreaentiug  bimeelf  as  tbe  owner  of  6,900 
shares  of  tbe  stock,  when  In  fact  be  did 
not  own  one  sbata;  that  many  of  tbe 
stockholders'  names  were  signed  to  said 
paper  by  said  David  T.  Hotcbktfui  with- 
out any  authority  whatever;  that  said 
paper  purporting  to  give  authority  to  tbe 
board  of  directors  and  president  to  mort- 
gage said  property  was  fraodalent  and 
\oM,  and  granted  no  aothorltr;  and 
that  said  mortgage  was  executed  by  said 
Hotchkiss  without  authority,  and  Is  for 
that  reason  void.  Held  company  also  de- 
nied that  it  owned  said  Davis  land,  or 
that  It  ever  bought  tbe  same  from  plain- 
tiff or  any  one  else,  and  says  plaintiff  at- 
tempted to'  sell  said  land  to  respondent 
at  the  exorbitant  price  ol  965,000,  and  got 
a  mortgage  on  all  of  Its  land  to  secure  the 
payment,  but  that  said  company  never 
purchased  it,  never  took  any  conveyance 
of  it,  never  executed  any  obligations  to 
buy  it  or  pay  for  It,  never  bad  possession 
of  It,  and  that  tbe  plaintiff  stilt  has  the 
title  and  possession  of  It.  And  said  re- 
spondent alleges  It  was  a  fraudulent 
scheme  on  the  part  of  pluintlfl  to  annoy, 
cheat,  and  defraud  tbe  stockholders  of 
the  defendant  company,  by  attempting 
to  so  manipulate  tbe  alTnlre  of  tbe  said 
company  as  to  make  tbe  company's  prop- 
erty liable  for  a  parcel  of  land,  at  more 
than  twice  Its  value,  wblrb  tbe  company 
did  not  need  and  was  In  no  condition  to 
buy,  Intending  thereby  to  get  the  entire 
property  for  nothing;  that  plntntlfl,  well 
knowing  tbe  value  of  all  of  said  lands,  as 
well  as  tbe  condition  of  the  company, 
knew  the  company  could  not  pay  said 
sum  of  f 65,000,  and  be  also  knew  tbotvery 
soon  said  sum  of  f 65,000,  with  Its  Interest 
and  the  costs  attending  a  foreclosure  of 
the  mortgage,  would  consume  the  entire 
property  of  the  company  covered  by  said 
pretended  mortgage.  Said  respondent  de- 
nied that  It  owed  plaintiff  anything,  and 
demanded  proof  of  every  item  of  his  ae- 
connt.  It  also  denied  that  it  should  pay 
anything  on  account  of  said  Davis  land; 
that  It  should  be  charged  with  either  of 
the  notes  of  David  T.  Hotebktss,  ol  97.600 
each,  exduslveot  Interest,  orthat  It  should 
be  charged  with  the  salary  of  James 
Boyee.  Jr.,  for  pretended  services  as  treas- 
urer, he  being  the  son  of  plaintiff,  and 
acting  as  plaintiff's  clerk,  and  not  as 
treasurer,  and  says,  It  be  were  treasurer, 
tbe  sum  of  9360  per  month,  which  plaintiff 
pretends  to  have  paid  bim,  was  largely  in 
excess  of  what  staonld  have  been  paid,  and 
that  plalntiira  demand  filed  with  bis  dep> 


osltfonB,  and  upon  which  he  tdalms,  eon- 
tains  charges  for  many  hundred  dollars  oC 
asurlouB  interest,  and  that,  when  bis 
claim  shall  be  corrected  and  properly 
stated,  be  will  be  largely  Indebted  to  re- 
spondent. Said  company  also  alleges 
that  the  hoard  of  directors  of  said  com- 
pany had  no  knowlege  of  the  existence  of 
this  suit  until  about  tbe  Ist  of  July,  1SS8; 
that  notwithstanding  said  James  Boyee. 
Jr.,  at  the  time  pretended  to  be  treasurer 
of  said  company,  and  was  demanding 
pay  for  bis  services  as  sacb,  and  that  bla 
deposition  was  taken  by  plaintlffln  tbe 
case  on  tbe  12th  day  of  March,  1KH6,  yet« 
he  never  Informed  any  of  the  offluers  or 
directors  of  the  company  of  tbe  proceed- 
ings, but,  as  respondent  charges,  fraud- 
ulently withheld  all  inlormatlon,  In  order 
to  aid  bis  father,  tbe  plaintiff.  In  securing 
Judgment  against  respondent  without  Its 
knowledge  of  the  pendency  of  said  suit; 
and  said  company  denies  the  allegation 
that  It  Is  iuealvent.  Ecra  J.  Stirling,  a 
stockholder  of  said  company  on  the  18th 
day  of  November.  1889,  tendered  his  peti- 
tion, and  asked  Irave  to  file  tbe  aame, 
which  was  objected  to  by  counsel  for  the 
plaintiff.  Tbe  objection  was  overruled, 
and  said  petition  was  allowed  to  be  filed. 
In  which  the  same  points  were  made  as  In 
the  answer  of  said  company,  alleging 
that  said  mortgage  was  never  properly 
and  legally  executed,  and  that  tbe  mak- 
ing of  said  contrfkcts  and  the  execatlfni  of 
said  mortgage  were  to  the  prejudice  ol 
tbe  stockholders  of  said  company.  And 
on  the  26tb  day  uf  April,  1891,,  a  decree 
waa  rendered  in  said  cause  setting  aside 
the  decree  of  sale  made  therein  at  the 
March  term,  3886,  and  the  sale  made  In 
pursnance  thereof,  and  directing  that  tbe 
costs  of  said  sale,  and  expenses  thereof, 
be  paid  by  plaintiff;  dismissing  the  plain- 
tiff's bill;  quashing  tbe  attachment  which 
had  been  sued  out  by  plaintiff  and  levied 
on  the  property  of  said  company;  and  di- 
recting the  costs  to  be  paid  by  plaintiff. 
But  said  cause  was  dismissed  without 
prejudice  to  the  plaintiff  to  Institute  and 
prosecute  an  action  at  law  for  any  part 
of  bis  accnnnt  or  demands  against  any  of 
the  defendants  in  said  suit;  and  from  tbis 
decree  the  plaintiff  obtained  this  appeal. 

The  defendant  tbe  Montank  tias  Coal 
Company,  by  Its  answer,  attempted  to 
put  in  issne  the  validity  of  the  mortgage 
which  the  plaintiff,  by  bis  bill,  sought  to 
enforce, claiming  that  neither  tlie  board  of 
directors  nor  said  Hotchkiss  aa  pr^^dent 
could  legally  mortgage  said  respondents*' 
lands  tor  the  pnrposes  therein  expressed 
without  tbe  consent  of  the  stockholders 
of  said  company  first  given  ;  and  It  denies 
that  any  such  consent  was  given,  and 
says  that  the  paper  filed  In  this  cause  with 
said  pretended  mortgage  pnrpurdng  to  be 
tbe  consent  and  assent  of  ttaestoekholdem 
Is  fraudulent;  that  tbe  plaintiff  signed 
said  paper  representing  himself  as  the 
owner  of  6,900  shares  of  stock  In  said  com- 
pany, when  In  fact  he  did  not  own  one 
share;  that  many  of  the  stockholders* 
names  were  signed  to  said  paper  by  David 
T.  Hotchkiss  without  any  authority 
whatever;  and  that  said  paper  is  fraudu- 
lent and  void.  But  when  we  examine  the 
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evidence  we  find  that  plaintiff  did  own 
fi,9U0  Bharea  of  eald  stock,  and  that  eald 
EotchklBB  was  antbnrlzed  to  sign  the 
nanies  he  did  eilgn  to  Bald  paper.  But 
whlieit  1h  trae  tliat  a  New  York  statute 
provides  that  "any  corporation  formed 
ODder  (be  act  paaned  February  17. 184S,  or 
of  the  acts  amending  or  eztendlnK  the 
Bald  act,  may  aecare  the  Dayment  of  any 
debt  heretofore  contracted  or  which  may 
be  contracted  by  It  In  the  baelaees  for 
which  It  wan  incorporated,  by  tnortga- 
Slag  all  or  any  part  of  tbe  real  or  pereonal 
estate  of  Buch  corporation,  and  every 
mortgaKB  bo  made  Bhall  be  aB  valid,  to 
all  Intents  and  parpoaee,  aa  It  executed  by 
an  Individual  owning  Buch  real  or  peraon- 
al  estate,  provided  that  thewrltten assent 
of  the  stockboldem  owning  at  least  two 
tblrda  of  the  capital  etiick  of  such  corpo- 
ration Bball  first  be  filed  In  tbe  office  of 
tbe  clerk  of  tbe  county  where  tbe  mort- 
gaged piroperty  iB  situated,"  there  Is  no 
'evldrncein  the  cause  that  this  mortgage 
was  executed  nnderHald  statute.  But  If 
It  was  so  executed,  and  even  If  It  was  true 
that  a  proper  assent  was  not  filed  In  the 
pruper  office  by, tbe  aHsent  of  tbe  stock- 
holders owning  at  least  two  thirds  of  the 
capital  Btr>ck  of  said  company,  upon  bx- 
aroloatlon  of  tbegeneral  law, and  tfaeNew 
York  deflsions,  and  decisions  of  other 
states,  we  find  that  this  statute  was  en- 
acted tor  tbe  benefit  of  the  stockholders, 
and  that  the  question  cannot  be  raised  by 
tbe  corporation  ItBelf.  In  the'  case  of 
Beecher  v.  Boiling  Mill  Co.,  45  Mich.  103,  7 
N.  W.'Bep.  69B,  under  a  statute  which  for- 
bade a  manufacturing  company  to  mort- 
gage Its  property  unless  autborlied  there- 
tn  by  vote  of  Rtockbolders  boldlnie  three 
fifths  interest,  and  notified  of  the  object  of 
tbe  meeting  called  to  obtain  such  vote, 
and  wblcb  provides  that  without  such 
notice  proceedings  shall  not  be  valid, 
where  notice  was  given  of  a  meeting  to 
authorize  tbe  issue  of  bonds  to  the  extent 
of  9100.000,  secured  by  mortgage,  and  tbe 
meeting  actually  authorised  an  issne  to 
the  amoant  of  tI50,000,  It  was  held  that, 
so  long  as  the  corporators  raised  no  ob- 
jection to  the  proceedings,  no  one  else 
could.  Judge  CooLBT.deliverlng  theopin- 
lon  of  the  court,  says:  "The  statute  now 
under  consideration  was  passed  to  pro- 
tect the  Intereetsof  stockholders  In  mining 
companies.  It  Intends  that  their  mining 
property  shall  not  be  conveyed  away  or 
mortgaged  except  by  tlieir  deliberate  ac- 
tion, after  they  have  been  notified  of  a  pro- 
posal to  do  so,  and  have  bad  time  to  de- 
liberate upon  and  fully  consider  It.  But 
tbe  matter  does  not  concern  tbe  public  at 
large.  No  principle  of  public  policy  Is  at 
stake.  No  wrong,  direct  or  Indirect,  la 
done  to  any  hnmao  being,lf  conveyance  Is 
made  or  mortgage  given  without  tbe  ex- 
act notice  required,  unless  it  be  a  wrong 
to  the  Btockholdera  themselves;  and,  as 
others  are  net  concerned,  why  should  the 
statute  give  them  tberlgbt  to  raise  ques- 
tions of  regularity  wh'lcb  the  stockhold- 
ers elect  to  waive?  We  are  satisfied  such 
was  not  its  purpose. "  3  Beach,  Prlv. 
Corp.  p.  1161, 9740.  says  a  corporation  Is 
estopped  from  setting  up  the  defense  of  n/- 
tra  viraf  to  its  mortgage  contract  when 


there  Is  nothing  on  the  face  of  the  paper 
showing  that  It  baa  exceeded  tte  power; 
and  again  in  section  744,  p.  116R,  of  tbe 
same  voluble,  said  auditor  says:  "The 
corporators,  and  no  one  else,  can  raise 
objections  to  proceedings  nnder  acts  re- 
stricting the  power  of  tbe  dln^ctort*  to 
mortgage."  In  tbe  case  of  BIsBell  v.  Rail- 
road Co.,  22  N.  Y.  259.  the  court  holds  that 
"the  plea  of  ultra  vires,  according  to  Its 
Just  meaning,  I mportA,  not  that  the  cor- 
poration could  not,  and  did  not  In  fact, 
make  the  unauthorised  contract,  but  tbAt 
it  ought  not  to  have  made  It.  Such  a  de-- 
fense,  therefore,  necessarily  restB  upon  the 
violation  of  trnst  or  duty  towards  tbe 
shareboiders,  and  Is  not  to  be  entertained 
where  Us  allowance  will  do  a  greater 
wrong  to  third  parties.  Tbe  ecqnleflcence 
of  tbe  shareholders  In  the  abuse  will  pre> 
vent  the  interposition  of  such  a  plea. 
•  *  •  It  Ib  a  good  defense  to  a  corpora- 
tion, when  sued  upon  a  contract,  that  In 
making  Boeh  contract  It  exceeded  Its  cor- 
porate powers;  tbisdefgnse  helngallowed, 
not  for  the  sake  of  the  corporators,  bat 
for  that  nttbe  public.  The  corporation 
would,  however,  be  estopped  from  setting 
up  the  defense  In  a  case  where  the  other 
party  to  tbe  contract  could  not  be  pre- 
sumed to  be  cognizant  of  tbe  excess  of 

Sower."  And  In  the  case  of  Monument 
at.  Bank  v.  Globe  Works,  101  Mass.  68. 
the  court  holds  that  **  when  want  of  pow- 
er Is  apparent  upon  comparing  the  act 
done  with  the  terms  of  tbe  charter,  the 
party  dealing  with  the  corporation  is  pre- 
sumed to  heve  knowledge  of  tbe  defect, 
and  the  defense  ot  vltra  vires  1%  available 
against  him.  But  such  a  defense  would 
not  be  permitted  to  prevail  against  a  par- 
ty who  cannot  be  presumed  to  have  had 
any  knowledge  ot  the  want  of  authority 
to  make  the  contract.  Hence,  If  tbe  ques- 
tion of  authority  depends  not  merely  up- 
on tbe  law  under  which  the  corporation 
acts,  but  upon  the  existence  of  certain  ex- 
trinsic facts  resting  peculiarly  within  tbe 
knowledge  ot  tbe  corporate  oflBcers,  then 
the  corporation  would  be  estopped  from 
denying  that  which  by  assuming  to  make 
the  contract  it  had  virtually  affirmed." 

Now,  when  we  refer  to  tbe  mortgage 
wblch  the  plalntlB  Is  seeking  to  enforce  In 
this  cuBe,  It  appears  to  have  been  executed 
to  secure  to  tbe  plain  tiff  certain  moneys 
already  advanced  and  to  be  advanced  by 
plaintiff  for  the  use  ot  said  company,  and 
also  to  secure  $65,000,  the  purchase  money 
for  tbe  Davis  tract  ot  land,  which  had 
been  sold  by  plaintiff  to  said  company, 
and  appears  to  have  been  regularly  signed 
and  sealed,  and  was  acknowledged  on  22d 
day  of  December,  1880.  There  Is  nothing, 
then,  on  the  face  of  tbe  paper.  Indicating 
that  the  corporation  had  exceeded  Its 
powers;  and  as  we  have  seen  In  2  Beach, 
Prlv.  Corp.  S  740,  when  such  Is  the  case,  a 
corporation  Is  estopped  from  setting  op 
the  defense  of  altra  rlrea.  When,  however, 
we  look  beyond  the  Instrnment  Itself,  and 
examine  the  minutes  of  the  board  of  trus- 
tees,  a  copy  of  which  Is  filed  In  the  cause. 
It  Is  found  that  tbe  said  trustees,  at  a 
meeting  held  at  their  oflSce  In  tbe  dty  ot 
New  York  on  the  21m%  day  of  December, 
1880,  authorised  the  president  and  treas- 
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nrar  of  said  company  to  execote  eald 
mortgage;  and  on  tbp  same  daj  a  paper 
signed  by  more  tban  two  tblrde  ot  the 
Btockbolders  of  said  company,  aseenting 
to  the  execution  otasld  mortgage,  appeare 
to  bare  been  filed  with  the  clerk  m  the 
county  or  New  York  and  clerk  of  the  su- 
preme court  ot  said  state  for  said  county. 
So  that,  II  any  of  tbestockboldera  wen^  Ig- 
norant of  the  fact  thatsald  mortgage  bad 
been  antborlied.tbeyneed  not  have  been,  It 
tbey  bad  taken  the  trouble  to  Inform 
themselves.  On  the  18th  day  of  November. 
1888,  Esra  T.  Stirling  tendered  bis  petition 
In  tbla  cause,  representing  therein  that  on 
the  20th  day  of  October.  1880,  andeontfnn- 
ously  since  that  time,  he  has  been  the  own- 
er of  200  shares  of  stock  In  theMutttank 
Qas  Coal  Company;  denying  that  said 
company  ever  made  thecontraets  set  forth 
In  the  bill  with  the  plaintiff;  that  It  ever 
porebaeed  from  him  the  Davie  land;  and. 
denying  that  said  murtgage  was  ever 
properly  executed,  for  the  reason  that  tbe 
aseent  ot  two  thirds  In  value  of  the  stock- 
holders had  never  been  filed  In  the  offices  re- 
quired bystatute.  Said  petltlonergave  hla 
deposition  In  tbe  case,  and,  when  asked  It 
he  was  a  stockholder  In  said  company, 
answered,"!  believe  so, "and  In  answer  to 
tbe  question,  "How  much  stock  do  you 
own?"  answered,  "I  believe,  325  shares.  I 
don't  know  whether  that  Is  standing  on 
the  buok  or  not,"— and.  In  reply  to  ques- 
tions, stated  that  he  did  not  know  who 
was  the  president  of  eald  company,  or 
board  of  directors,  or  anything  whatever 
about  the  bnsinesa  of  said  company.  If 
be  had  seen  proper  to  look  after  nls  inter- 
esta,  and  make  himself  acquainted  with  the 
tranaactinaa  of  said  company,  the  op- 
portanlty  was  afforded  him;  but  he  sees 
proper  to  wait  nearly  nine  years  after 
these  contracts  were  made  and  this  uiort- 
gage  waB  executed,  and  then  flies  hU  peti- 
tion In  tbia  cause,  asking  It  to  be  treated 
as  an  answer  attacking  the  legality  of 
said  contracts  end  the  validity  of  said 
mortgage.  He,  however,  does  not  show, 
by  bis  depoBltion  or  otherwise,  that  he 
was  the  owner  of  any  stock  In  said  com- 
pany at  tbe  date  of  the  execution  of  said 
mortgage  and  contracts.  And  It  was  held 
by  tbe  supreme  coartot  the  United  States, 
in  the  case  of  Dlmpfell  v.  Railway  Co.,  110 
U.  8.  209.  8  Snp.  Ct.  Rep.  ^78.  that  In  order 
to  give  standing  In  a  court  of  equity  to  a 
small  minority  of  stockholders,  contest- 
ing as  ultra  vtnsaa  act  of  the  directors, 
against  which  a  large  majority  makes  no 
objection,  It  must  appear  that  they  have 
exbauated  all  tbe  means  within  their 
reach  to  obtain  redress  of  ttaelr  grievances 
within  the  corporation  Itself,  and  that 
they  were  stockholders  at  tbe  time  of  the 
transactions  complained  of,  nr  that  tbe 
shares  have  devolved  on  them  since  by  op- 
eration of  law.  This  petitioner,  Stirling, 
however,  ao  far  from  seeking  any  redress 
In  the  corporation,  appears  tohavepuld 
no  attention  to  the  practical  operation  ot 
Bald  company,  never  attended  any  ot  its 
meetings,  or  Informed  himself  as  to  Its 
place  of  business,  and  did  not  even  know 
who  was  tbe  president  of  said  company. 
In  Morawits  on  Private  Corporations 
(section  630)  we  find  the  doctrine  laid 


down  that  *if  a  shareholder  falls  to  take 
the  trouble  ot  inquiring  Into  the  affairs  of 
tbe  corporation  of  which  he  is  a  member, 
-or  to  attend  its  meetings,  It  seems  no 
more  than  Jast  that  his  auplneness  should 
be  construed  as  an  acquiescence  In  tbe  pro- 
ceedlngsof  themajorlty."  InGreen's  Brtce, 
DItra  Vfree,  p.  783,  we  find  tbe  doctrine 
stated  thus:  "If  an  act  be  thus  altra  virea, 
a  corporator  may  raise  tbe  objection, 
whether  against  a  corporation  or  agalnat 
a  creditor  or  other  contracting  party  at- 
tempting to  enforce  such  act.  or  hla  al- 
leged claims  or  rights  resulting  .therefrom. 
But,  secondly,  If  a  corporator  desire  pro- 
tection against  a  party  who  has  thus 
dealt  with  the  corporatlun,  he  must  have 
been  prompt  and  energetic  In  repudiating 
the  transaction,  as  he  can'  be  bound  by 
acquiescence.  So  If  he  do  not  quickly  ob- 
ject, and  give  bia  objection  vitality,  the 
creditor  will  be  Justifled  In  assuming  that 
he  consents."  Justice  Firld,  In  delivering 
the  opinion  of  the  court  In  the  ease  of 
Dlmpfell  V.  Railway  Co.,  110  U.S.  210.3 
Sup.  Ct.  Rep.  GTS,  says:  "Daring  these 
three  years  and  eight  months  the  earn- 
ings of  the  new  road  went  Into  the  treas- 
ury of  the  company,  and  the  bonds  Issued 
upon  tbe  mortgage  of  that  road,  executed 
by  the  payment  of  Its  purchase,  paaaed 
into  the  bands  of  parties  who  bought 
them  on  tbe  faith  of  contracts  which  had 
been  carried  out  without  complaint  from 
any  one.  -  Objections  now  come  with  bad 
grace  from  parties  who  knew  at  the  time 
all  that  was  being  done  by  ^he  company, 
and  gave  no  sign  of  dissatisfaction."  So 
we  may  say,  with  propriety,  In.regard  to 
Exra  J.  Stirling,  who,  If  be  owned  bin 
stock  on  the  20th  day  of  October,  1880, 
and  has  owned  It  contfnnously  ever  since, 
as  he  alleges  In  his  petition,— hut  falls  to 
prove,— bad  tbe  opportunity  of  knowing, 
and  should  have  known,  what  was  belUK 
done  by  the  company;  and  a  court  m 
equity  will  not  allow  him  to  stand  by  for 
nine  years,  while  the  plaintiff  In  this  case 
was  expending  thousands  of  dollars  In 
the  purchase  of  adjoining  coal  lands  and 
in  developing  the  coal  lands  already  own- 
ed by  the  company,  and  shipping  and 
marketing  coal,  and  allow  him  to  reap 
the  profits  If  any  are  realised,  and,  on  the 
other  hand,  repudiate  the  contracts  if  tho 
venturapruvesnnanccessful.  The  doors  of 
a  conrt  of  equity  are  ever  open  to  recelva 
the  complaints  ot  tbe  diligent,  and  redreea 
their  wrongs,  but  they  are  closed  to  those 
who  are  slothful  and  sleep  upon  their 
rights.  In  the  case  of  Alexander  v.  Searcy, 
81  Ga.  545,  8  S.  E.  Rep.  63U,  the  court,  in 
Its  opinion,  quotes  from  the  case  of  Stew- 
art V.  Transportation  Co..  17  Minn.  872, 
(011.848,)  as  follows:  "If  a  stockholder 
assents  to  acts  ultra  vtres,  or,  although 
not  originally  or  expressly  assenting  ,  baa 
for  an  unreasonable  time  acquiesced,  and 
has  permitted  them  to  go  unquestioned,  ao 
that  other  parties,  who  have  acted  upon 
the  faith  of  them,  (as,  tor  tuBtauea.  mak- 
ing large  expeudltnrm  of  money,)  would 
suffer  great  injury  from  their  repudiation, 
a  court  ot  equity  would  not  easily  be  in- 
duced to  grant  relief  at  the  Instance  ol 
such  stockholders."  "In  tbe  case  of  Pea- 
body  V.  Flint,  S  Alien,  54,  a  delay  of  tbres 
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and  ■  hall  years  was  held  to  be  a  bar.  lo 
tbftcaaeof  Uregory  t.  Fatctaett,  S3  Beav. 
hSo,  8lx  years  were  held  to  be  a  bar.  In 
the  ease  of  Aelihurst'a  Appeal,  60  Pa.  St. 
290,  mven  years  were  held  to  be  a 
bar."  "The  ^neral  rale  which  we  de- 
duce from  these  authorities,  and  others 
which  we  might  cite.  Is  that  while  a 
minority  of,  the  stockholders  of  a  cor- 
poration may  maintain  a  hill  In  equity, 
in  behalf  of  tbemselTes  and  other  stouk- 
holdem.  for  fraud,  conspiracy,  or  acts  ul- 
tru  vires,  aKalnst  a  corporation,  Its  offi- 
cers, and  others  who  participated  therein, 
when  the  minority  stockholders  have  been 
Injured  ordamnged  by  said  acts,  they  must 
act  promptly,  and  not  watt  an  unreanon- 
able  length  of  time.  If  they  postpone  their 
complaint  for  an  unreasonable  time,  they 
forfeit  their  right  to  equitable  relief. " 
Nothing  will  call  a  court  of  equity  Into  ac- 
tivity but  conscience,  good  faith,  and  rea- 
sonable diligence.  When  these  are  want- 
ing,the  court  is  passive,  and  does  nothing. 
iSmlth  T.  Clay,  3  Brown,  Ch.  63i).'note. 

Bat  returning  again  to  the  queftllon  as 
to  the  due  and  proper  execution  of  said 
contracts  and  mortgage:  If  the  proofs 
presented  by  the  plalutlH  are  to  be  regard- 
ed as  Inaofflcient  to  establish  the  fact  that 
the  reqolsiteconBentof  two  thirds  In  value 
of  the  stockholders  of  said  company  was 
regularly  given,  and  properly  filed,  and 
that  all  preliminary  acts  necessary  to  au- 
thorize the  execution  and  acknowledg* 
ment  thereof  were  doly  compiled  with,  yet 
this  court,  in  the  ease  of  Fidelity  Ins., 
T.  &  8.'D.  Co.  V.  8bennndoah,  Val.  It.  Co., 
82  W.  Va.  257,  9  S.  E.  Rep.  180,  has  held 
that  the  rule  is  well  settled  that  "If  a  con- 
tract purport  to  be  sealed  with  the  seal  of 
a  corporation,  and  it  Is  proven  to  be 
signed  by  the  proper  agents,  the  pre- 
Buinptlon  la  that  the  seal  was  regularly 
affixed  by  the  proper  authority;  and  a 
contract  under  seal,  executed  by  an  agent 
within  the  scope  of  his  appointed  power, 
will  be  held  ralld  and  binding  upon  the 
corporation  until  evidence  to  thecontrary 
has  been  Introduced."  Citing  Ang.  &  A. 
Corp.  S  224:  3  MGr.Priv.Corp.S617;  Smith 
T.  Smith,  62  111.  493-497.  "It  appears  in 
proof  that  the  stockholders  of  the  Im- 
proremeut  company  had  notice  of  this 
agreement  as  early  as  Jnly,  1879,  and  that 
they  acqnleeced  In  It  nntll  the  flUng  of  the 
amended  bill  In  this  cause  In  April.  1885. 
It  is  true  the  plaintiff  In  this  salt  avers  in 
his  bill  that  be  did  not  bnow  that  said 
agreement  bad  not  been  properly  executed 
and  honestly  carried  Into  effect  until  after 
ha  bad  filed  Mb  origfoal  hill.  In  December, 
1882;  but  thin  djd  not  relieve  bim  from  the 
lesponslblllty  of  acquiescence  in  said  agree- 
ment. He  had  notice  of  the  existence  of 
this  agreement,  and  the  means  of  deter- 
mining its  validity, and  it  was  bis  duty  to 
do  so.  It  Is  therefore  plain,  under  the  au- 
thorities above  cited,  that,  even  it  said 
agreement  was  execoted  without  express 
authority  from  the  stockholders  or  direct- 
ors  of  the  company,  the  plaintiff  In  this 
salt,  as  well  as  the  Improvement  company, 
is  estopped  to  qneatlon  or  deny  the  au- 
thority to  execute  It."  Olting  Trader  v. 
Jarvls,  23  W.  Ta.lOB;  Field,  Corp.  226; 
Story,  Aff.  S  225. 


Now.  It  appears  that  no  secret  was 
made  of  the  excentlbn  of  this  mortgage, 
but  it,  with  all  of  ita  recitals  In  regard  to 

the  sale  of  the  Davis  tract,  was  duly  ad- 
mitted to  record  In  Taylorrounty,  W.  Va.. 
on  the  26th  day  of  'January,  l»8l,  giving 
at  least  constructive  notice  to  the  world 
ot  Its  existence.  Said  Stirling  then  had 
notice  of  its  existence,  and  could  hare 
made  Inquiry  as  to  Its  validity,  If  he  hud 
seen  proper;  and  Itappears  thata  majori- 
ty ot  the  stockholders  had  notice  at  the 
time  of  the  execution  of  said  mortgage, 
and  did  not  object.  In  the  case  of  Fidelity 
In8.,T.  &  S.  D.  Co.  V.  Shenandoah  Val.  R. 
Co.,  above  cited.  It  will  be  perceived  that 
It  was  not  quite  six  years'  time,  and  yet 
this  court  held  that  acquiescence  was 
sufficient  to  work  anestoppel.  In  thecase 
under  consideration  It  was  nearly  nine. 
If,  then,  the  contract  for  the  sale  of  the 
Davis  land  to  the  company  was  duly 
made,  $65,000  of  the  money  secured  by  this 
mortgage  was  for  purchase  money  of  said 
tract,  and  to  that  extent  was  a  lien  upon 
the  Davis  tract  of  laud,  whlcli  the  plaintiff 
waa  entitled  to  have  enforced  In  a  conrt 
of  equity.  Again,  the  attachment  sued 
ont  In  this  case  was  a  foreign  attachment, 
which  was  levied  upon,  and  created  a  valid 
lien  upon,  all  of  the  real  estate  In  the  bill 
mentioned. 

The  claim  asserted  by  the  plaintiff  was 
fully  proven,  and.  so  tar  as  tbe  evidence 
discloses,  contains  no  usury,  and  equity 
had  JurisdlctioD  to  enforce  said  attach- 
ment lien.  For  these  reasons  the  court 
erred  In  dismissing  the  plaintiff's  bill  and 
quashing  said  attachment;  and  tbe  decree 
complaliied  of  must  be  reversed,  and  tbe 
cause  remanded  to  the  circuit  court  of 
Taylor  county  for  further  proceedings  to 
be  had  therein,  with  costs  totbeappellant 


(87  W.  Va.  E9' 
DARBT  et  aL  V.  GILLTOAM  et  aL 
(Supreme  Cogrt  of  Appeals  of  West  Yirgliila 
Nov.  261, 1882.) 

TBUsnEs  Ain>  RacsiTBKs  —  Intxbbbt  om  Pro* 
osBDS  or  Bam  —  Actions  bt  and  aoaimst  — 

CCWTS  AND  ATTORNBTS*  FbBB. 

L  It  is  the  practice  lo  this  state  to  t^t 
troateea.  special  commiBBioDers,  and  others  eto* 
powerea  o^-  directed  to  selL  as  special  receiven 
of  the  proceeds  of  sale,  in  Bucn  cases,  except 
under  special  drcamstaoceB,  such  trustees  and 
commissioners  to  sell  are  not  chargeable  with 
interest  on  the  proceeds  of  sale. 

2.  A  receiver,  general  or  special,  as  the  law 
DOW  is  in  this  state,  has  no  authoritr  to  invest 
or  loan  out  at  interest  &nj  such  fund  in  his 
bands,  nnless  ordered  b7  the  court  bo  to  do. 

3.  When  such  trustee,  as  in  this  case,  Is 
by  Ininnction  restrained  from  disbursing  or 
paying  oat  such  fund  nutil  the  future  order  of 
the  court,  and  he  answera  that  "he  has  the 
fund  in  hand  read?  to  disburse  according  to 
the  tmst  deed,  or  as  the  court  may  direct," 
if  the  parties  la  interest  derire  it  to  be  paid 
into  the  hands  of  the  general  receiver  they  must 
80  move,  and  the  trustee,  who  does  not  appear 
to  have  received  interest  or  other  profit  on  It, 
will  not  be  chargeable  with  Interest  becanse  he 
did  not  of  his  own  motion  cause  It  to  be  turned 
over  to  the  general  receiver. 

4.  The  general  rule  Is  ^at  If  trustees  bring 
suits  against  strangers,  or  strangers  bring  suite 
against  tbe  trustees,  respecting  me  trust  funds, 
costs  will  be  awarded  against  tbe  losing  party 
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M  In  othOT  suits.  H  rach  truBteei  are  com- 
pelled to  par  costs,  the  amoant  bo  paid,  ii^ 
clndins  proper  attorneys'  feea,  will  be  allowoa 
to  them  in  their  accounts,  if  the  litigation  was 
Just  and  proper. 

6.  In  the  case  of  suits  between  the  cestui 
que  trust  and  the  trustees  In  idatton  to  the 
trust  fond,  the  general  rule  that  guides,  rather 
tuan  governs,  a  court  of  equity  is  that  trustees 
shall  hare  their  costs  either  out  of  the  trust 
fund,  or  from  the  cestui  que  trust,  DersonallT, 
who  may  be  fbund  to  be  In  fault:  ana  1Mb  run 
applies,  whether  tiie  trustees  be  plalntlfls  or  de- 
fendants. 

6.  A  trustee,  defendant,  resisting  the  plain- 
tifl's  claim,  and  failing  in  bis  defense,  will  not 
be  permitted  to  charge  against  the  fund  money 
expenued  in  attorneys'  ices,  unless  it  appears 
that  anch  defense  was  reasonable  and  proper. 

7.  In  sueh  mits  a  court  of  eqnitT'  naa  a 
wide  discretion  In  nvarding  costs. 

(Syllabus  by  the  Court) 

Appeal  trum  circuit  court,  Taylor 
eoanty. 

Rnit  by  Darby  &  Co.  aod  otbera  agalnat 

John  J.  GllllKan  and  others  and  John  T. 
JlcGraw,  trustee,  nnd  others,  to  enjoin 
the  trnstee  from  disburslDg  tl>e  assets  of 
J.  J.  QllliKan  &  Co.  nnd  tbe  assets  of  the 
trost  property  of  J.  J.  Gllllgan,  and  ap- 
ply the  same  flrat  to  the  payment  ol  the 
elalma  of  plalutlffa  and  other  firm  cred- 
Iton.  A  decree  was  rendered  as  prayed 
for,  and  Jobu  T.  McGraw,  trnstee,  and 
otbers  appeal.  ReTersed. 

For  former  report,,  see  Darby  t-.  GlUlsan, 
38  W.  Va.  247.  10  S.  £.  itep.  400. 

M.  H.  Dent,  for  appeUantn.  Fraak 
WoodBy  for  appellees. 

Holt,  J.  Tbls  Is  an  appeal  taken  by 
John  T.  McQraw  and  others,  deieodanta 
below,  from  a  final  decree'  pronounced 
against  tbem  on  the  25tb  September, 
1891,  by  the  circuit  conrt  oITayloi'conuty. 
Tbecaaae  was  heretofore  in  tbls  court  up- 
on appeal.  See  Durby  t.  Gilligan,  (1&S9,) 
88  W.  Va.  246. 10  S.  E.  Rep.  400. 

The  tacts,  briefly  stated,  are  as  {oUowh: 
John  J.  Gflliffan  was  on  17tb  Septem- 
ber, 1883,  a  general  retail  merchant  in  the 
town  of  Grafton.  On  that  day  James 
Burns  entered  Into  partnership  with  htm, 
putting  Into  the  firm  fl.OUO,  becoming 
thereby  a  partner  entitled  to  one  tblrd  of 
the  assets,  Interest  on  the  assets,  busi- 
ness, and  papers  of  the  new  firm  of  John 
J.  Gllllgan  &  Co.  then  on  band,  except  the 
books,  notes,  and  accounts  on  tbe  boofca 
opto  that  date  were  to  remain  the  sole 
and  Individual  property  of  Ollllgan.  On 
S7th  February,  1885.  the  firm  was  dis- 
solved by  written  contract.  Bums  with- 
drew, turning  over  nil  tbe  assets  to  Gllll- 
gan, and  In  consideration  thereof  Gllllgan 
agreed  to  pay  him  back  the  91,000  by  note 
doe  In  one  year  from  that  date,  and  Gll- 
llgan asBomed  to  pay  all  tbe  Indebtedness 
of  tbe  firm  accrued  at  that  date.  At  this 
date,  tIs.,  of  tbe  dlesolutlon,  the  firm,  as 
well  as  tbe  Indlvldaal  partners,  were  In- 
debted to  iuMOlTency.  Two  months  after- 
wards. Til.,  on  tbe  24tb  of  April.  1885.  de- 
fondant  Gllllgan  executed  to  dtfendant 
John  T.  MeGraw*  trustee,  a  deed  of  trust, 
owdgning  and  traDsferring  to  blm,as  trus- 
tee, certain  personal  property,  compris- 
ing tbe  whole  and  erery  part,  set  oat  In 
detail,  ol  a  certain  stock  of  merchandtee. 


and  Tarlons  bonds,  bills,  claims,  and  de- 
mands, a  safe,  fixtures,  and  otber  prop- 
erty then  belonging  to  Gllllgan,  In  trust 
to  secure  various  claims  and  demands 
then  due  or  to  become  due,  setting  out 
a  long  list  by  name-  ol  creditom  and 
amount  of  claim,  and  providing  for  any 
that  might  have  been  omitted,  thereafter 
proved  to  the  satisfaction  of  the  trustee. 
The  trustee  was  to  take  immediate 
possession,  sell,  collect,  and  turn  into 
money  such  property  with  such  expedition 
as  would  beet  promote  tbe  Interest  of  the 
creditors.  He  was  to  disburse  tbe  pro- 
ceeds as  follows:  (1)  Costs  and  expensee 
of  executing  the  trust  deed.  Including  a 
commission  of  6  per  cent,  on  sale  and  col- 
lections. (2)  Pay  following  claims  pro 
r&ta:  Two  notes  of  f 200  each,  and  one  of 
$600.  due  the  First  National  Bank  of 
Grafton,  one  of  fSOO  to  Susan  Montgom- 
ery, one  ot  S300  to  Annie  Bnrns,  to  Indem- 
nify John  Flanagan  and  others  as  01111- 
gan's  sureties  as  guardian  ot  Peter  Han- 
ley  and  otber  infant  children  oE  Patrick 
Hanley,  deceased,  and  as  bis  sureties  in 
a  certain  appeal  bond.  (8)  Pay  to  Annie 
Burns,  asaiguee  of  James  Burus,  his  for- 
mer partner,  tbe  note  for  $1,000,  glvea  tu 
bim  on  the  dissolution.  (4)  Pay  the  otb- 
er claims  and  demands  as  thereinbefore 
set  out  and  desnrlbed,  certain  storebunse 
rent  and  taxes  to  be  paid  In  tbe  priority 
fixed  by  law.  Among  those  "otberclalma 
and  demands**  in  tbe  deferred  class  No.  4 
were  tbe  claims  uf  Darby  ft  Co.,  Buck, 
Cator  &  Neer,  Hurst,  Purnnell  &  Co.. 
Stepfienson  &  Sllngtuff,  Michael  Riley, 
Armstrong,  Cator  ft  Co.,  and  tbe  Eajtle 
Mill  Company.  These  seven  were  cred- 
itors uf  the  lute  firm  ot  J.J.  Qllligan  ft  Co. 
Tn  June,  1883,  they  brought  their  suit  in 
equity  against  John  J.  Gllllgaa,  James 
Burns,  John  T.  McGraw,  and  all  otber 
parties  to  or  secured  by  tbe  deed  of  as- 
signment in  truet  executed  by  Gilllgun. 
They  charge  that  when  on  the  17tb  otSep- 
tember,  1S88,  Gllllgan  and  Burns  formed 
tbelr  partnership,  Gllllgan  was  largely  in- 
debted to  various  persons,  whose  namea 
are  trlven,  and  among  tbem  was  Indebted 
tu  tbe  First  National  Bank  of  Grafton  In 
the  snm  of  $200.  with  John  Flanagan  and 
John  T.  McGraw  as  sureties,  a  note  ot 
$600,  executed  by  Gllllgan  to  Jobn  Flana- 
gan, Indorsed  by  Flanagan  and  John  8. 
Evans,  and  owned  by  said  bank,  anoteto 
Snaan  Montgomery  for  $800,  and  to  James 
Flanagan  as  hia  surety  In  gnardian  bond 
for  Peter  Hanley  and  otbers  In  tbe  snm 
of  $1,000;  that  when  tbeflrmof  J.  J.  Gllll- 
gan  ft  Co.  waH  dissolved,  on  27th  Febru- 
ary, 1885,  by  Burns  retiring,  tbe  firm  thus 
dissolved  was  utterly  Insolvent;  thatsald 
firm  then  owed  tbe  plaintiffs,  respectively, 
tbe  several  amounts  mentioned  In  the 
bill,  which  are  also  mentioned  in  tbe  deed 
ot  trust,  but  put  In  class  No.  4  In  tbe  or^ 
der  of  payment;  that  Gllllgan  then  execut- 
ed to  Burns  his  note  for  $1,000  for  bis  In- 
terest In  the  firm,  when  he  In  fact  bad  no 
Interest,  the  assets  ol  the  firm  not  being 
Bufllelent  to  pay  tbe  firm  debts,  yet  gave 
preference  to  the  Bums  note  In  the  deed 
of  trust  by  putting  It  In  class  No,  8;  that 
the  goods  turned  over  to  McGraw  were 
goods  on  band  at  tbe  dissolution,  and 


Digitized  by 


Google 


W.Va.) 


DABBY  c.  GILLIGAN. 


509 


bband  for  payment  of  tbeflrm  debts;  tbat 
tbe  note  to  tbe  bank  for  9600,  and  theotb- 
er  debts  mentlonnd  above  In  tbat  connec- 
tion, were  tbe  indlvldaal  debts  of  Gllltgan; 
tbat  In  fraud  and  to  tbe  prejaijice  and  In- 
Jnr7  of  plalDtiKs  and  other  firm  creditors, 
Gllllgan  provided  In  tbedeed  of  trudttorthe 
payment  of  these  Individual  claims  first, 
and  In  preference  to  tbe  Arm  claims  of 
plaintiffs  and  others.  It  charges  that 
Gilllgan  and  Burns  are  both  Insolvent; 
tbat  the  firm  of  J.  J.  GllUxan  &  Co.  was 
losolveot  wbenBoma  withdrew;  and  that 
the  goods  assigned  and  transferred  to  Mc- 
Graw  two  months  afterwards  were  the 
aHBets  of  the  firm  of  J.  J.  QlUlgan  ft  Co.  at 
the  date  of  dissolution.  They  prayed  that 
dpfendaht  John  T.  McGraw,  trustee, 
might  be  enjoined  and  restrained  from 
dlRburnlng  any  part  of  tbe  aawets  uf  tbe 
arm  ol  J.  J.  GUUgan  Sc.  Co.  and  the  assets 
oi  Gllligan  conveyed  by  tbe  deed  of  trust 
of  24th  April,  1885.  antU  tbe  fntnre  order 
of  thd  court;  that  the  said  property  mfgbt 
be  first  applied  in  payment  of  the  claims 
of  plaintiffs  and  other  firm  creditors;  that 
said  individual  claims  against  Gllligan 
be  postponed  In  payment;  tbat  the  trustee 
be  required  to  pay  to  tbe  general  receiver 
all  proceeds  of  sales  and  collections;  and 
for  sceneral  relief.  The  Injunction  was 
granted,  and,  tbe  bund  required  being 
giveD,  John  T.  McGraw,  as  trustee,  de< 
morred,  but  bis  demurrer  was  overruled. 
Barna  answered,  alleging  tbat  the  firm 
of  J.  J.  Gllligan  &  Co.  was  at  tbe  time  of 
its  dlsedlutlon  Indebted  to  certain  cred* 
Itore  named.  The  rest  ol.the  bill  he  Im- 
pliedly admits  to  be  true.  Varlooa  or- 
ders of  publication  were  from  time  to  time 
taken  and  executed  against  various  non- 
resident defendants.  John  T.  McGraw, 
trustee,  filed  his  separate  answer  on  Au< 
gust  12, 1886,  In  which  he  says  "that  he 
exeruted  his  duties  under  said  trnst  deed 
to  the  best  of  his  skill  and  Judgment; 
that  he  DOW  baa  la  his  bands  a  fund  real- 
laed  cot  of  the  assets,  and  to  be  disbursed 
under  said  trust,  tbe  sum  of  $1,664.48, 
which  be  Is  ready  to  disburse  according 
to  the  provisions  of  said  trust  deed,  or 
as  the  court  may  direct;  and  he  Qles  as 
an  exhibit  a  statement  of  moneys  col- 
lected and  disbursed,  ahowlng  total  ex- 
penditures, $461.31),  Which  Includes  the  Item 
ol  $105.78  for  his  commissions.  At  tbe 
same  time  John  F.  Gilllgan  filed  his  an- 
swer. AmouK  other  things  be  says  that 
the  debt  of  $200  due  the  bank,  the  $600 
doe  the  bank,  the  $800  due  Susan  Mont- 
gomery, and  the  $1,000  doe  the  Hanley 
belrs  were  his  individual  debts,  and  tbat 
tbe  proceeds  were  Invested  In  and  became 
a  part  of  tbe  stock  of  goods  he  owned 
himself  on  the  day  the  partnership  of  J.  J. 
Gllligan  ft  Co.  was  formed  by  taking  In 
James  Bums,  who  put  In  the  $1,000;  tbat 
he  was  not  Insolvent,  and  was  guilty  of 
no  fraud  ;  but  his  answer  shows  that  tbe 
firm  of  J.  J.  Gilllgan  ft  Co.  was  Insolvent, 
es  It  turned  out.  He  exhibits  with  bis 
answer  tbe  articles  of  partnership  with 
Burns  and  the  contract  of  dissolution. 
Tbe  deposition  of  Gllligan  was  taken.  In 
It  he  says  these  Individual  debts  men- 
tioned in  tbe  deed  of  trost  are  all  Just  and 
anpaid,  and  tbe  money  was  Invested  In 


tbe  stock  of  goods  which  he  had  on  hand 
when  he  went  Into  partnership  with 
Burns,  with  the  exception  of  $300  bor- 
rowed of  Annie  Burns.  $75  of  which  was 
borrowed  by  thefirm ;  that  he  turned  over 
to  Trustee  McGraw  several  hundred  dol- 
lars' worth  of  goods  which  he  had  pur- 
chased after  the  dissolution  of  thefirm; 
that  he  bad  no  fraudulent  design,  etc.,  in 
making  tbe  deed  of  trust.  The  deposition 
of  John  T.  McGraw  was  taken,  which  la  a 
mere  formal  proof  of  invoices,  collector's 
disbursements,  etc..  about  which  there  Is 
oocontrorersy.  On  that  appeal  the  court 
held  that  It  then  appeared  from  tbe  record 
that  the  claim  of  $600  doe  the  First  Na- 
tional Bank  of  Grafton,  among  others, 
was  an  Individual  debt  due  from  defend- 
ant Gilllgan;  that  on  the  27th  day  of  Feb-' 
raary,  1886,  when  tbe  contract  of  dlsaolu- 
tlon  was  made  by  which  Burns  went  out, 
and  Gilllgan  assumed  the  firm  debts  and 
proceeded  to  carry  on  the  buslnesa  alone, 
^  the  firm,  as  well  as  the  Individual  part- 
ners, were  indebted  to  Insolvency;"  so 
tbat  the  note  of  $1,000  then  given  by  61111- 
gan  to  Bums  for  capital  put  In  was  with- 
out valuable  consideration  for  either  this 
assumption  of  the  firm  debts  or  for  eald 
$1,000.  Less  than  two  months  after  this 
transaction,  Gllligan,  without  paying  a 
single  firm  debt,  as  far  as  tbe  record 
shows,  assigned  all  the  assets  In  such  a 
manner  as  to  devote  the  whole  of  tbem 
to  the  payment  of  his  Indlvldnal  debts, 
and,  tbe  learned  Judge  might  have  added, 
tbei-eby  attempting  to  give,  and  by  lien 
on  the  assets  secure,  to  Burns,  tbe  retir- 
ing partner,  a  prelerenee  tor  hie  $l,000cap- 
Ital  put  in  over  tbe  claims  of  plaintiffs  and 
other  firm  creditors.  "To  uphold  this 
scheme  against  the  rights  of  the  social 
creditors  would  violate  not  only  the  gen- 
eral principles  of  equity,  but  tbe  express 
provisions  of  our  statute  against  volun- 
tary and  fraudulent  conveyances."  There- 
fore the  decree  complained  of  was  re- 
versed, and  the  cause  remanded  tor  turthef 
proceedings,  according  to  tbe  princlplea 
stated  and  dtrectloas  given  In  Darby  v. 
Gllligan,  8R  W.  Va.  246, 10  S.  E.  Bep.  400, 
and,  further,  according  to  the  rules  and 
principles  govemlng  courts  of  equity. 

When  the  cause  came  back  totheelr- 
cut  t  court,  tba  t  court,  on  14tb  April,  1890, 
agalu  referred  the  cause  to  -Its  commis- 
sioner, with  directions  to  ascertain  and 
report  all  the  soctal  or  copartnership 
debts  of  said  J.J.  Gilllgan  ft  Co., to  whom 
due,  the  amounts  thereof,  Including  Inter- 
est and  tbe  priorities.  If  any;  also  to  us> 
certain  and  report  the  copartnership  or 
aunial  assets  sol^eot  to  the  payment  ot 
■aid  copartnership  debts.  At  the  same 
time  Wood,  Bacon  ft  Co.,  parties  defend- 
ant, filed  their  answer,  setting  np  tta^r 
claim  against  J.  J.  Gilllgan  ft  Co..  Joining 
In  plaintiff's  allegation  of  fraud  against 
tbe  trust  deed  to  McGraw  and  In  their 
prayer  for  relief.  Commissioner  St.  Clair 
reported,  exceptions  were  filed,  and  on  the 
26tb  f^tember,  1890,  the  exception  wae 
sustained,  and  the  report  was  recommit- 
ted to  execute  the  former  order  of  April  14, 
1890.  On  80th  September,  1890,  the  First 
National  Bank,  John  Flanagan,  John  T. 
McGraw,  John  S.  Evans,  and  Jamea  Flan- 
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affan.  defendants,  died  tbeir  Joint  anawer 
to  plalntlffa*  bill,  to  whicb  they  set  op  and 
exhibit  a  note  tor  $600,  dated  January  29, 
1885,  executed  by  John  .1.  Gilligan  &0o.  to 
order  of  •Tofan  FlaanKan.indoraeil  by  John 
F)anagan>  J.  T.  McGraw,  John  S.  Evans, 
and  James  Flanagan  to  the  First  Na- 
tional Bank  of  Grafton,  and  proved  by 
thecaahler;  tbatitwasnot  paid,  bat  a  new 
note  wasirlvenby  tba  Indorseraloaabstlta- 
tlon.  To  this  evidence  plaintiffs  excepted 
that  the  date  was  dlEfereot  from  the  oae 
laentlooed  In  the  deed  of  truat,  that  belas 

the  day  of  February,  18S5,  and  that 

this  matter  had  been  adjudicated  by  the 
Bupreme  conrt.  Ttiepe  defeodanta  do  not 
attack  the  deed  of  trust,  but  claim  this 
debt  under  It  oa  a  firm  debt,  and  the  first 
secured.  On  30tb  December,  1800,  Com- 
mlaaloner  St.  Clair  returned  hla  second  re- 
port. In  which  he  reports  the  seven  firm 
debts  of  the  seven  plaintiffs,  and  varions 
other  claims.  He  also  returns  a  settle- 
ment of  the  accounts  of  John  T.  McGraw 
as  trustee,  chargfng  him  with  principal, 
alter  paying  all  expenses,  $1,654.43,  with 
Interest  from  July  IS,  1885,  to  January  2, 
1801,  $541.50.  making  $2,195.93,  crediting 
this  w{th  dlsburaements  tor  taxes.  $90.90, 
leaving  balance  due  GlUIgan  &  Co.  In 
hands  of  trustee,  $2,105.08.  McGraw  also 
filed  the  attorney's  receipt  tor  his  fee, 
$85.  tor  defending  trustee  In  this  suit, 
wlilcb  the  commissioner  refuaed  to  al- 
low. To  this  report  the  bank,  John 
Flanagan,  and  others,  defendants,  ex- 
cepted, because  the  commissioner  (ailed 
to  report  their  debt  of  $600  as  flrst  In 
priority  to  be  paid  out  of  the  social  as- 
sets. J.  T.  McGraw  excepted  (1)  be- 
cause It  charges  him  with  Interest  on  the 
money  In  bis  hands,  which  money  be  held 
undlsbnreed  by  reason  of  the  Inlan>'!tioD, 
and  anbjeet  at  all  times  to  the  order  of  the 
court  as  prntfered  and  stated  In  bis  an- 
swer; (2)  because  the  commissioner  falls 
to  allow. the  taxes  and  attorney's  tee  paid 
by  him;  (8)  because  the  commissioner 
falls  to  separate  the  Individual  accounts 
and  funds  ofGllUgan  from  the  partnership 
assets;  (4)  because  the  commissioner  Im- 
properly states  the  partnership  debts  to 
be  paid  out  ot  the  social  assets.  Various 
depositions  were  taken  and  returned  with 
the  report,  that  ot  Cashier  Mallonce,  al- 
ready alluded  to,  of  other  witnesses  show- 
ing the  payment  uf  various  Items  of  taxes 
by  the  trustee,  the  depositions  of  defend- 
ant Gilllgan,  and  various  checks  and  pa- 

Sers  exhibited  there wttb,  the  deposition  ot 
efendant  James  P.  Bums,  the  trustee's 
statementot  taxes  paid  and  attorney's  fee 
of  $S5  and  tax  receipts  lifted. 

On  16th  January.  1881,  the  cause  came 
on  to  be  heard,  when  the  court  overruled 
all  these  exceptions,  and  confirmed  said 
report  No.  2,  nnd  proceeded  to  decree  spa- 
clflcally  the  following  firm  debts  to  be 
paid  out  ot  the  social  assets  in  tbe  hands 
of  the  trustee:  (I)  Certain  taxes, amounc- 
Ing  to  $15.25;  (2)  In  priority  eleven  claims 
of  equal  dignlty.Includlng  the  claim  of  the 
seven  plalntifte,  and  four  others  on  the 
same  footing;  (8)  the  claim  of  Wood, 
Bacon  ft  Co.  of  $364.77;  <l)  the  said  debt 
ol  the  First  National  Bank,  $801.80,— de- 
creeing tbe  same  against  John  J.  GUIigan 


and  James  P.  Barns,  late  partners  com- 

posing  the  firm  ot  John  J.  Gilllgan  ft  Co.. 
and  directing  Trastee  McGraw  to  disburse 
tbe  sum  of  $2,105.08  on  the  said  several 
claims  In  the  order  ot  priority  set  forth ; 
nnd  It  appearing  that  there  was  notbInK 
left  to  pay  nn  the  claims  ot  the  Indivldnai 
creditors  ot  John  J.  Gilllgan,  "tbe  causa 
waa  retained  on  the  docket  for  tbe  pnr^ 

fiose  ot  any  order  that  the  Individual  cn*d- 
tors  of  Gilllgan  may  desire  to  have  made 
In  the  cause ; "  and  the  court,  being  ot  tbe 
opinion  that  the  costs  ot  suit  should  not 
be  paid  out  of  the  fund  In  the  hands  ot  the 
trastee,  save  a  decree  for  costs  against 
defendants  John  J.  Gilllgan,  James  P. 
Burns,  the  First  National  Bank  ot  Graf- 
ton, John  Flanagan,  James  Flanagan. 
John  S.  Evans,  a.  Borne,  Susan  .Mont- 
gomery, and  Janies  Jennings.  From  this 
decree  John  T.  MuGraw,  as  trotitee  and  In 
his  own  right,  the  First  National  Bank  uf 
Grafton,  John  Flanagan,  James  Flana- 
gan, and  John  S.  Evans  have  broagbt 
tbe  cause  here  by  appeal. 

The  appellants  (delendantabelow)make 
the  fullowinK  ussignmeDte  of  error,  that 
Is  to  say:  The  circuit  court  erred  (l}ln 
charging  the  trustee  with  Interest  on  tbe 
whole  sum  ot  $1,654.43  in  bis  hands  from 
July  18, 1885;  (2)  in  not  allowing  said  trus- 
tee  tbe  reasonable  attorney's  fee  paid  by 
him  ;  (3)  In  not  allowing  the  $600  debt  ot 
the  First  National  Bank  ol  Grafton  as  be- 
ing a  partnership  debt,  the  fi»t  secured  In 
said  deeil  of  trust  as  flrat  In  priority  out 
of  the  partnership  funds;  (4)  in  postpon- 
ing said  $600  hank  debt  to  the  debts  ot 
Michael  Rlloy  and  Stephenson  &  SUnghnlT, 
tbe  former  appellants  In  this  cause;  (5)  Id 
postponing  said  $600  debt  to  the  debts  of 
Darby  ft  Co.  and  the  other  original  plain- 
tiSs  In  this  cause;  (6)  In  postponlnglt  to 
tbe  debts  of  Loudanalager  ft  Boemer, 
Wheat  ft  Naylor,  Austin,  Nichols  ft  Co., 
and  F.  M.  Talbut  &  Co.,  who  were  neither  of 
them  parties  plalntilts.  and  who  have  never 
filed  an  answer  or  made  any  appearance 
whatever  In  the  cause;  (7)  in  preferring 
the  debt  of  Wood,  Bacon  ft  Co.  to  said 
$600  bank  debt;  (8)  In  not,  after  paying, 
as  Just  said.  $600  bank  debt,  then  distrib- 
uting the  residue  of  tbe  fund  pro  rata  on 
all  the  firm  debts  after  first  deducting 
costs  ot  suit;  (9)  In  requiring  appellants 
to  pay  the  whole  costs  of  suit,  part  of 
which,  at  least,  should  have  been  paid  out 
ot  the  assets.  The  appellees  Wood,  Bacon 
ft  Co.  make  the  following  cross  assign- 
ments of  error  to  their  prejudice  In  the  dis 
cree  appealed  from :  (1)  It  was  error  to 
make  any  decree  when  the  dMendante 
George  Wheat,  John  S.  Naylor,  James 
Maxwell,  Marcus  Baer,  Henry  Baer.  Ber- 
nard Baer,  and  the  tonrfnlant  children  of 
Michael  Hanley  were  not  before  the  cuort, 
(2)  It  was  error  to  prefer  any  ot  the  four 
claims  of  LoadanslagerA  Boemer,  Anatln, 
Nichols  ft  Co.,  F.  M.  Talbot  ft  Co..  and 
Wheat  ft  Naylor,  and  to  give  them  or  snj 
of  them  priority  over  tbe  claim  ot  Wood, 
BaconftCo.  (8)  It waserrornottocbarge 
the  claim  ot  Wood,  Bacon  &  Co.  as  a  lien 
on  thelnnd  in  thehaudsotXrasteeMcGraw 
next  In  priority  attar  tbe  seven  claims  ol 
plaintiffs. 

In  regard  to  ezeepUnn  Na  1,  charging 
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Trustee  McOraw  wltb  Interest.  It  thla 
bad  beeD  defendant  McGraw's  debt,  or  a 
debt-bearlngf  Intercnt,  and  It  waeattacbed, 
or  be  was  enjoined  or  reiitralned  from 
paying  It,  tlien,  U  he  wlsbea  to  stop  tbo 
mnnlng  of  Interest,  tae  mnat  hlmnelf,  as  a 
xeneral  rale,  propose  to  pay  it  Into  court, 
"because  theowaerof  the  debt  has  a  rljEht 
Co  the  Interest  becanse  money  Is  worth 
Its  interest,  and.  If  the  bolder  does  not 
think  so,  he  has  always  the  privilege  of 
hrlngtnfc  the  money  into  court ;  and  be- 
cause if  the  debtor  eonid,  under  this  re- 
Btralnlne  process,  hold  the  debt  for  years, 
without  interest,  it  would  offer  a  strong 
temptation  to  him  to  stir  up  claims  of 
this  kind,  and  to  throw  all  possible  ob- 
stacles in  the  way  of  a  decision  of  the 
questions  raised."  Templemao  t.  Faunt- 
leroy,  8  Band.  (Va.)  434-447,  (1S25,)  citing 
Taiewell  v.  Barrett,  4  Hen.  ft  M.  2S»,  and 
Hunter  t.  8potswood.  1  Wash.  (Va.)  145. 
See.  also,  Ross  t.  Austin,  4  Hen.  &  M.  602. 
Eren  In  such  cases  the  rule  is  not  unlfurm. 
See  a  dlacusBlnnthereof  InDrake,  Attachm. 
SS  <I65.  The  author  regards  tbo  bet- 
ter rule  to  be  that  the  debtor  must  make 
It  appear  that  be  has  not  used  the  money, 
and  then  he  will  not  be  chargeable  wltb 
intereat.  But  this  bt  nut  that  ease.  Here 
ilefbodant  UcGraw  Is  a  mere  trustee. hold- 
ing the  fund  In  trust  for  those  who  may 
be  altlmately  found  entitled.  After  he 
was  restrained  by  order  of  the  eourt  from 
paying  It  out  untll  lurther  order,  he  filed 
his  answer,  stating  the  amount  In  his 
hands,  and  that  **  he  la  ready  to  disburse 
It  as  the  court  may  direct. "  The  court, 
with  the  Implied  assent  of  plalntiris,  vir- 
tually made  bim  its  special  receiver,  or 
mcognlied  blm  aa  such,— In  fact  the  re- 
straiolug  order  directs  or  permits  him  to 
sell  and  collect,  a  practice  quite  commou 
with  us  In  dealing  with  curamlssloners  to 
sell,  trustees,  and  others  of  like  functions; 
and  it  Is  not  the  doty  ol  a  receiver,  gen- 
eral or  special,  to  Invest  or  put  out  at  In- 
terest such  funds  In  his  hands,  unless  di- 
rected so  to  do  by  order,  general  or  spe- 
cial, for  he  does  not  know,  as  in  this  case, 
at  what  time  he  may  be  ordered  to  pay  It 
out.  It  any  party  in  Interest,  after  the 
truetee  had  virtually  brought  it  Into 
court,  desired  it  to  be  turned  over  to  the 
general  recel  rer.  It  was  bis  place  to  move  In 
the  matter.  Having  received  no  Interest 
or  mnde  no  other  profit  on  the  fund,  but 
holding  It  subject  to  the  order  of  thecoart. 
It  would  be  a  harsh  rule  to  make  this  trus- 
tee pay  9541.50  Interest  on  a  trust  fund 
that  by  order  of  court  he  was  restrained 
from  paying  out  until  farther  order,  and 
might  at  any  moment  be  called  on  to  dUi> 
burse  or  to  pay  Into  court. 

Appellants*  assignments  of  error  No.  3 
and  No.  9,  as  to  allowance  of  9^5  attor- 
ney's fee  paid  by  Trustee  McGraw  in  de- 
fending this  suit  and  costs  of  suit  general- 
ly: (1)  '*Tbe  general  rule  seems  to  be 
that  if  trustees  bring  suits  against  strao- 
gars,  or  strangers  bring  suits  against  the 
trustees,  respecting  the  trust  fund,  costs 
will  he  awarded  against  the  losing  party 
as  in  other  suits. "  "If  executors  or  trus- 
tees are  compelled  to  pay  costs,  the 
amount  paid  may  be  allowed  to  them  in 
their  accounts  If  the  litigation  was  Just 


and  proper;  but  It  the  litigation  was 
improper  and  vexatious,  courts  may  re- 
fuse to  allow  such  charges."  2  Perry, 
TruetH,  S  S»3.  (2)  "It  Is  difficult  to  state, 
as  a  general  proposition,  auy  rule  us  to 
costs  In  suits  between  eestnla  que  trnat 
and  trasteesln relation  to  the  trust  Innd." 
"The  general  rple  is  that  trustees  shall 
have  their  coats,  either  out  of  the  trust 
rund.orfrora  theceatulaquetrast  personal- 
ly;** and  chlsruleapplles  whether  the  trus- 
tees are  plaintlfts  or  defendants.  Id.  SS 
890-609.  This  was  a  controversy  between 
the  plaintiffs,  who,  though  mentioned  as 
postponed  creditors  in  th«^  deed  of  trust, 
were  attacking  It  as  fraudulent  and  void 
in  that  it  gave  preference  to  the  grantor's 
individual  creditors.  This  was  the  main, 
if  not  the  only,  controversy.  The  trustee 
waa  also  Interested  to  some  extent  as  In- 
dorser  of  one  of  the  individual  claims 
preferred.  The  attorney's  lee  paid  by  the 
trustee  was  paid  for  services  rendered  In 
resisting  the  claim  of  the  plaintiffs,  who 
succeeded.  Therefore  such  attorney's 
fee  was  properly  disallowed,  and  ulso,  as 
we  think,  the  eourt  propt;rly  gave  no 
costs  of  suit  agaluut  the  trust  fond.  See 
discussion  of  the  subject  by  Baldwin,  J., 
In  Beverley  v.  Brooks,  4  Grat.  187-281,  clt- 
IngSDanlell.Ch. Pr.1516.  Theelrcnltcourt 
gives  it  as  its  opinion  that  the  costs  of 
this  suit  should  not  be  paid  out  of  the 
assets  In  the  bands  of  the  trustee,  but 
gives  no  decree  agalnsthlmforcosts;  only 
refuses  to  allow  him  the  sura  paid  as  at- 
torney's fee  in  resisting  the  plaintiffs* 
claim  decreeing  costs  against  the  Individ- , 
ual  credlcors,  who  failed.  Therefore  we 
do  not  think  either  of  these  two  nsslgn- 
ments  of  error  well  taken.  Sef)2Lewin, 
Trusts,  (1  Amer.  Ed.  from  »th  Eng.  by 
Flint.)  top  p.  634;  Hill,  TruHteea,  (Whart. 
Ed.)  side  p.  551. 

Appellants*  assignment  No.  8.  In  not 
treating  the  9600  bank  debt  as  a  firm  debt, 
and  because  preferred  In  the  deed  of  trust 
In  not  giving  It  priority  out  of  the  part, 
nershlp  funds.  In  the  deed  of  trust  Gllll- 
gnn  treats  this  9600  debt  as  bis  private  or 
Individual  debt;  inblssworn  annwer  to 
the  bill  he  states  It  to  be  his  Individual 
debt;  and  In  his  first  deposMlon  he  says 
Itisbislndlvldualdeht;  and  Inbtalast  dep- 
osition, although  he  snys  It  was  a  firm 
debt,  yet  be  admits  he  used  pert  of  It  tor 
private  purposes.  Plaintiffs*  bill  charged 
it  as  his  individual  debt;  that  was  taken 
as  true  by  tbe  bank,  and  all  the  other  par- 
ties Interested  In  tbe  question;  ami  tbe 
decision  of  tbe  court  in  Darby  v.  Gllll- 
gan  Is  based  In  part  on  the  fact  that  It 
was OUilgan'a individual  debt;  and  so  It 
will  have  to  be  now  regarded  for  the  pnr- 
poaes  of  this  case.  Even  If  Itwereother- 
wlae,  tbe  bank  does  not  Impeach  ihe  deed 
of  trust  as  In  any  respect  invalid,  but 
founds  Its  claim  of  preference  solely  upob  u 
preference  given  in  a  deed  of  trust  which, 
as  to  them  and  others  before  the  court, 
baa  been  by  this  conrt  pronounced  to. 
wholly  fraudulent  and  void.  Wood,  Ba* 
con  &  Co.,  In  tb^r  answer  filed.  Join  lo 
plaintiffs*  attack  upon  the  deed  of  trust 
as  fraudulent,  and  therefore  their  claim 
should,  as  to  the  parties  belure  tbe  court, 
be  ranked  next  in  priority  after  tbe  seven 
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clatmB  of  the  mvsd  plaintlfh.  Gark  t, 
Flgxins.  SI  W.  Ta.  167,  6  B.  E.  Bep.  648. 
Tbe  coarts,  circuit  aa  well  as  appellate, 
ooKtit  to  havp  the  rlgbt  to  expect  that  tbe 
parties  Id  some  way  bave been  brought  be> 
for«  the  court  before  tbe  cause  Is  submit- 
ted (or  final  bearing.  Tbe  cooosel  tbem- 
selvee,  before  sobmlttlnx  It,  should  make 
It  a  point  to  so  over  (he  papers  carefaU 
ly ;  yet  bow  often  It  happens  that  the  pa- 
pers are  passed  to  tbe  circuit  court  for 
final  bearing  with  grave  rights  Involved, 
relating  perhaps  to  the  sale  of  real  estate, 
when  the  party  has  not  appeared,  the  or- 
der of  publication,  If  taken,  has  not  ap- 
parently been  executed,  and  that  which 
does  not  appear  dues  not  eilet,  or  other 
process  has  nut  been  eared,  or  Infaate 
have  no  guardian  ad  litem,  or  none  who 
answer;  and  so  the  circuit  court,  unlens  It 
goes  through  a  labor  which  oaglit  not  to 
be  cast  npou  It.  pronounces  a  decree  for 
tbe  sale  of  the  party's  land,  or  affecting 
some  other  eqaall/ Important  right,  with 
out  Jurisdiction  of  the  person.  Butnv  such 
oversights  must  be  expected,  but  they 
ongbt  not  to  be  so  common. 

Defendants  Simon  Baer  &  Bona,  though 
not  served,  appeared  and  demurred,  but 
the  demurrer  was  not  noticed  by  the 
court,  nor  passed  upon  except  Inferen  tlally. 
George  Wheat,  John  S.  Naylor,  and  James 
Maxwell,  partners  trading  as  Wheat  & 
Naylor,  Peter  Hanley,  Ellen  Hanley, 
Frank  Hanley, and  Michael  Hanley, Infant 
children  of  Patrick  Hanley,  deceased,  are 
mentioned  and  attempted  to  be  secnred 
as  creditors  by  Ullltgan  In  bis  trust  deed, 
and  are  made  parties  defendant  by  name. 
After  careful  scrutlny^  of  both  records,  the 
old  and  the  new,— at  this  stage  of  the 
caase  X  should  scarcely  have  thought  to 
look,  but  for  tbe  suggestion  nf  counsel,— 
I  cannot  see  that  these  defendants  have 
appeared  or  In  any  way  been  brought 
before  the  court.  Bat  I  notice  that  the 
clerk  certifies  that  so  Important  a  paper 
OS  report  No.  1,  made  byCommlselonerSt. 
Glair  In  exenntfon  of  the  order  of  reference 
of  September  25,  1890,  cannot  be  found. 
Tbe  missing  process  executed  on  these  de- 
fendants, who  seem  to  be  residents,  and 
tbe  answer  of  cbe  guardian  ad  litem,  will 
probably  tut^  up  when  the  cause  goes 
back.  It  would  be  error,  of  course,  to 
make  any  decree  apparently  affecting  their 
interests.  In  their  absence. 

Fur  the  reasons  given,  the  decree  com- 
plained of  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  see  that  all 
proper  parties  are  before  the  court,  and  to 
have  the  proper  accounts  taken,  accord- 
ing to  the  principles  laid  down  here  In 
Darby  v.  Gllllgan.  83  W.  Va.  246,  10  8.  K. 
Rep.  400,  and  In  Baer  v.  Wilkinson,  85  W. 
Va.  422. 14  B.  E.  Rep.  1,  In  order  to  a  final 
decree.  Beveraed  and  remanded,  with 
coats  to  appellants. 


en  w.  vo.  S91) 

SWAXSS  T.  BIDDi;B  et  sL 
{Supreme  Court  of  Appeals  of  West  Tlrshila. 
Dee.  10,  1892.) 

BO!tD  FOR  PURCnAaE  MnVKT— USURT. 

1.  To  constitute  dsqit.  there  must  be  a,bw- 
rowhiK  and  lending  with  intent  to  exact  more 


Interest  than  Is  allowed  by  law,  or  a  forbear- 
ance In  cOQfllderatloii  of  such  Interest  being 
paid.  Bot  if  what  la  called  'interest,"  or  what 
Is  aimed  at  on  the  basis  of  a  certain  rate  of  In- 
terest, Is  In  fact  a  part  of  the  purchase  money 
or  price  of  a  tract  ot  land  sold,  and  not  a  mero 
coTv  for  a  loan  or  for  the  forbearance  of  mon- 
ey, It  la  not  Qsurioos,  but  Is  as  really  a  part  of 
the  purchase  price  for  the  land  as  1«  the  princi- 
pal sum, 

2.  A  case  In  which  this  doetrlns  is  allied. 
(SyUabos  by  the  OoortO 

Appeal  from  circuit  court,  JeDftmon 
county;  Jobbpb  S.  Uuckwall,  Judge. 

Salt  by  Francis  B.  Swayne,  executor  of 
Noah  H.Swayne,  deceased,  against  Hora- 
tio B.  Blddift  and  others  to  appoint  a  new 
trnstee  In  a  certain  deed  ol  trust,  and  to 
sell  the  land  to  satisfy  the- Hens  on  tbe 
land.  There  was  a  decree  In  favor  ot 
plaintiff,  and  defendant  B.  B.  Biddle  ap- 
peals. Buvemed. 

W,  B.  TrMvetB  and  dsoa  Moore,  lot  ap- 
pellant. 

Interest  Is  determined  by  the  law  of  tbe 
place  ot  performance  of  the  contract.  2 
Pars.  Cnnt.  68?.  BR6,  6S7;  Story,  Confl. 
Laws,  9§  203b,  2B8c,  and  note;  2  Kent. 
Comm.  460;  Cope  r.  Alden,  68  Barb.  864. 
Bee,  also,  Fant  t.  Mfller,  17  Grat.  47.  69; 
Bowman  v.  Miller,  !K  Grat.  381 ;  8  Amer.  A 
Eng.  Enc.  Law.  648;  I  Bart.  Law  Pr.  (2d 
Ed.)  54;  2  Pom.  Eq.  Jur.  {  987;  Drake's 
Ex'r  v.  Cbaadler,  18  Orat.  ttlO,  and  eaaea 
cited. 

The  excess  of  legal  Interest  aboold  have 
been  credited  on  the  principal.  Norvell  v. 
Hedrick.  21  W.  Va.  628,  629;  Tyler,  Uniry, 
448;  Spongier  v.Snopp. 6  Leigh, 47tl;  Darki 
T.  Demming,  12  W.  Va.  246,  378. 

Geo.  Baylor,  lor  appellee. 

HoiT,  J.  This  Is  a  suit  in  equity, 
brongbtlnthe  circuit  court  of  Jefferson 
county  on  the  day  of  by  Fran- 
els  B.  Swayne,  executor  ot  Nuab  B. 
Swayne,  deceased,  against  Horatio  B. 
Biddle  and  others,  for  the  appointment  of 
a  new  trustee  In  a  certain  deed  ol  trust, 
for  an  account  to  ascertain  the  liens 
on  the  real  estste  mentioned  In  said  trust 
deed,  with  their  priorities  and  amoonta, 
and  for  a  sale  of  the  property  In  satisfac- 
tion thereof,  which  on  December  4, 1890, 
resulted  In  a  decree  for  sale,  etc..  from 
which  decree  defendant  H.  B.  Biddle  has 
obtained  this  appeal.  From  the  plead- 
ings and  evidence  the  following  facts  ap- 
pear: On  August  1, 1866,  the  late  Justlca 
Noah  H.  Bwayne  and  wife  sold  and  con- 
veyed to  Solomon  V.  Yantis  two  certain 
lota  ol  land,  with  the  Improvements  there- 
on,  situate  In  the  town  of  Harper's  Ferry, 
Jefferson  county,  W.  Va.,  for  the  sum  ol 
96,000,  recited  as  paid.  Four  thousand 
dollars  were  In  fact  paid,  and  a  bund  ol 
August  1, 1866,  was  given  for  tbe  residue, 
wbtch  Is  here  given:  "This  Indenture, 
made  this  tbe  Ist  day  of  August  In  tba 
year  ot  our  Lord  one  thousand  elgbt  hun- 
dred and  sixty-five,  by  and  between  8olt>- 
mon  V.  Yantis,  of  the  county  of  JeftersuD, 
In  the  state  ot  West  Virginia,  ot  the  flnt 
part,  Isaac  Fonke^  ol  the  county  and  state 
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aforesaid,  of  the  leeoDd  part*  and  Noata 

B.  3way«e,  of  the  county  of  Franklin  and 
■tate  ot  Ohio,  of  the  third  part.  wltneMh 
etb :  That  the  aald  Solomon  V.  Tantls.  In 
order  to  aernre  and  provMe  tor  the  pay- 
ment of  the  moneys  specified  In  a  certain 
written  obllocatlon  executed  by  the  said 
Solomon  V.  Yantls  to  the  said  Noah  ^. 
B  vayne,  bearlnir  even  date  herewith,  and 
of  which  the  foUowlnar  la  a  copy,  to  wit: 
*I  promise  to  pay  Noah  H.  Swayne.  or 
order,  at  the  end  of  each  suceeeding  six 
months  from  and  after  the  date  hereof  nn- 
tll  the  1st  day  of  August,  1868.  inciuslre, 
the  sum  of  eighty  dollars,  and  on  the  satd 
1st  day  ot  Augost,  1869,  the  farther  sum  of 
two  tbonaand  dollars ;  said  moneya  bdng 
the  deftnred  and  laat  paymenta  for  certain 
real  estate  conveyed  to  me  by  the  said 
Noah  H.  Swayne  and  Sarah  Ann  Hwayoe, 
his  wife,  by  deed  bearing  even  date  here- 
with. This  obligation  Is  seenred  by  a 
deed  of  trust  duly  stamped.  Witness  my 
hand  and  seal  this  Ist  day  of  August,  1865. 
[Signed]  Solouon  V.  Tantis.  [Seal.}"* 
On  the  same  day  and  date  Tantls,  the 

Sirebaser.  conveyed'  the  real  estate  to 
aae  Fonke  in  trust,  to  secure  to  Justice 
Swayne  the  payment  of  the  amounts  set 
forth  thnreln.  The  bill  alleges  that  of  the 
amounts  thus  secured  to  be  paid  all  had 
been  paid  ot  the  sum  ot  92,000  therein  men- 
tioned except  the  sum  ot  91,600,  which  re- 
mained unpaid,  with  interest  from  July  1, 
1885.  On  the  25th  day  of  March,  1880,  S. 
V.  Tantls  and  wife,  by  deed  of  that  date, 
sold  and  conveyeil  this  real  estate  to  Ho- 
ratio R.  Riddle.  Riddle  and  wife,  by  deed 
ot  same  date,  conveyed  the  property  to 
W.  H.  Travers,  trustee,  to  secure  the  pay- 
ment of  a  bill  of  exchange  dated  Jnnuary 
4. 1880,  drawn  by  Child.  McCrelght  &  Co. 
in  favor  of  O.  W.  Ward  for  the  sum  of 
93,500,  accepted  by  B.  R.  Riddle,  payable 
In  four  months  after  date.  On  March  25, 
1K7S,  Riddle  confessed  before  tbe  clerk  of 
the  county  court  of  Jefferson  county  a 
iudement  for  910,080.68  In  favor  of  Andrew 
E.  Kennedy,  trustee  lor  Sarah  H.  Riddle. 
This  Judgment  was  duly  entered  on  tbe 
Judgment  lieu  docket.  These  are  all  the 
liens  and  Incumbrances  on  this  real  estate 
that  In  any  wise  appear  by  this  record. 
Jastice  Swayno  was  a  citizen  and  resident 
of  the  state  of  Obic/at  tbe  time  of  the  exe- 
catlo.n  to  him  of  tbe  obligation  above 
mentioned  and  of  the  deed  ot  trust  to 
Isaac  Fooke,  and  np  to  the  date  of  bis 
death, and  the  plaintiff  Francis  B. Swayne 
qualified  as  executor  of  bis  will  in  the 
county  clerk's  office  of  .Tefferson  county  on 
December  15,  1887.  Isaac  Fouke,  the  trus- 
tee. Is  also  dead.  W.  H.  Travers,  as  trus- 
tee, and  H.  R.  Riddle  In  their  separate  an- 
Hwera  say  that  tbe  obllgattou  secured  by 
the  trnst  deed  of  .Tantls  to  Fouke,  trus- 
tee, dated  August  1. 18^,  was  a  continu- 
ance to  secure  tbe  payment  ot  nsurious 
interest  thereon,  In  so  tar  as  the  payment 
ot  tbe  sum  of  980  every  succeeding  six 
monilis  from  Its  date  until  the  let  day  ot 
ADKost,  1869;  that  tbe  sum  of  940  peran< 
nam  In  excess  ot  legal  Interest  was  thus 
paid  upon  tbe  principal  sum  of  92,000  un- 
til the  1st  of  July,  1867.  and  that  thereaft- 
OT.  notwithstanding  the  payment  of  the 
T.16s.B.nalO— 88 


■nm  of  9&00  on  that  day  on  the  principal 
sum  aforesaid,  there  has  t>een  collected 
annually  until  July  1,1886,  the  sum  of  9120 
per  annum  as  interest,  to  tbe  amount  ot 
S80  per  annum  in  excess  of  legal  Interest 
on  tbe  principal  sum  df  91,600  after  tbe 
payment  of  9600;  and  they  dalm  these 
paymoitB  of  usurious  interest  sbonld  be 
credited  upon  the  principal  sum  from  the 
time  of  such  payments,  respectively.  The 
cause  was,  on  December  1,  1888,  sent  to 
Commissioner  Brown,  to  ascertain  and  re- 
port all  Jlens  on  said  real  estate,  with  their 
respective  amounts  aud  priorities.  On 
this  head  tbe  commissioner  returns  three 
alternatestatements.  No.l  sfaowsamonnt 
due  upon  tbe  theory  that  the  contract  is 
an  Ohio  contract,  and  that  the  rate  otin- 
terest  contracted  for  was  8  per  cent.,  and 
a  legal  rate  by  the  laws  of  that  state, 
and,  with  interest  to  February  12. 1889, 
amounts  to91>93.t.96.  No.2,on  the  theory 
that  tbe  Interest  Is  usurious,  and  crediting 
tbe  excess  paid,  chows  balance  to  same 
date  to  be  95-^6.95.  No.  8,  on  the  theory 
that  tbe  980  to  be  paid  semiannually  from 
Angnst  1, 18^,  to  August  1, 1869,  Is  princi- 
pal, and  uot  interest,  and  that  from  Ao- 
foiat  1,1869,  when  tbe  principal  becamedue, 
luterestisto  becbarged  at  tbe  rate  ot 6 
per  cent.,  shows  a  total  of  91|127.72. 

On  December  4. 1890,  the  cause  came  on 
again  to  be  heard  on  the  papers  formerly 
read  and  the  report  of  Commissioner 
Brown  and  evidence  sent  up  therewith, 
whereupon  tbecourt  hnld  and  decreed  that 
the  contract  was  an  Ohio  contract;  that 

filaintitr  was  entitled  to  collect  8  per  cent, 
nterest  up  to  July  1,1885,  the  date  to 
which  Interest  had  been  paid;  and  that 
none  of  the  defendants  were  entitled  to 
any  part  ot  snch  InterRst  so  paid  as  a 
credit  on  the  principal,  bnt  that  from  Jnly 
1,  1885,  interest  should  be  computed  at 
the  rate  of  6  per  cent.,  flodiug  the  amount 
to  be,  on  February  12,  1889,  91.825.50. 

The  appellee  contends  that  a  case  of 
usury  iH  not  made  out  according  to  the  law 
of  this  Mtate.  The  burden  iil  proof  is  on 
the  appellant,  who  alleges  it,  and  he  must 
make  It  be.vund  any  ground  forfalrquea* 
tlonlng.  i^ee  Brockenbrough  v.  Spindle, 
17  Grat.  21.  "To  constitute  usury  there 
must  be  a  borrowing  and  lending,  with 
an  iuteut  to  exact  more  Interest  than  Is 
allowed  by  law,  or  a  forbearance  In  con- 
sideration ot  such  interest  being  paid." 
Price  V.  Campbell.  2  Call,  110.  And  If  what 
is  called  "Interest."  or  what  id  arrived  at 
on  the  basis  of  a  certain  rate  of  lnterest,ls 
really  a  part  of  the  purchase  money  or 
price  of  the  land  sold,  and  not  a  mere  cov- 
er or  loan  for  the  forbearance  ot  money,  it 
Is  uot  usurious,  bat  is  as  much  a  part  ot 
tbe  purchase  price  of  tbe  land  as  the  prin- 
cipal sum.  See  Reger  v.  O'Neal,  83  W. 
Ya.  159-186, 10  S.  E.  Rep.  875.  In  this  ease 
there  Is  no  proof  of  asory,  except  what , 
the  bond  and  deed  of  trnst  themsdves 
show;  both  signed,  sealed,  and  delivered 
by  the  debtor.  In  the  bond  executed  by 
S.  V.  Yantis  he  calls  these  semiannual 
sums  of  980  and  the  92.000  "  the  deferred 
and  last  payments  for  certain  real  estate 
conveyed  to  me  by  the  said  Noah  H» 
Swayne  and  Sarah  Ann  Swayne,  his  wife. 
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by  deed  beariog  even  date  berewlth ; "  and 
this  bund  is  set  out  lo  tall  In  tbe  deed  nt 
trait  executed  by  Tantls.  Thus,  8.  V. 
Tantls,  who  made  the  cootract,  and  bad 
tbe  right  to  say,  has  under  bis  band  and 
wal  expressly  saM  that  this  8  per  cent,  is 
a  part  of  tbe  parcbatie  price  of  tbe  land. 
Eight  percent,  was,  It  expressly  contract- 
ed for,  lawful  under  the  law  of  Justice 
Swayoe's  domicile.  Exbtbit  1  of  appel- 
lant's evidence  shows  that  tbe  creditor  In 
1871  was  borrowlusr  money  at  that  rate; 
therefore  It  was  quite  natural  and  reason- 
able that  he  should  make  tbe  hicreased 
rate  nl  latereat  part  of  tbe  purcfaaw  price, 
as  tbese  papers  show  was  Intended  to  be 
done,  and  this  view  would  make  the  com- 
missioner's statement  No.  8  tbe  correct 
one,  Tlx..  91.127.72. 

Exceptiou'was  taken  to  the  competency 
of  defendants  8.  V.  Yantls  and  H.  R.  Rid- 
dle as  witnesses.  So  far  as  the  testimony 
of  these  two  witnesses  related  to  personal 
transacticne  and  communications  had 
between  them  and  Justice  Swayno.  then 
deceased,  It  was  Incompetent  as  against 
Justice  Swayue's  eiecntor  or  the  plalutlEf 
below,  who  was  not  examined  ou  bla 
own  behalf.  See  Code,  (Ed.  1S91,)  c.  130, 
p.  826,  i  23.  And  tbia  makes  it  necessary 
to  send  this  cause  again  to  tbe  com- 
missioner. Their  eridenee,  howerer,  does 
not  affect  the  quebtlon  whether  the  2 
per  cent,  excess  of  Interest,  utlpulated  for 
indirectly,  and  as  a  continuance,  accord- 
ing to  appellants'  claim,  was  In  fact  a 
part  of  tbe  purchase  money  or  not.  There 
Is  nothing  in  tbe  record  to  Justify  the  In- 
ference that  it  was  a  continuance  to  secure 
the  payment  of  UHurlous  Interest.  The 
$2,000  was  not  money  loaned,  oor  a  pre- 
existing debt  of  any  kind,  but  what  would 
have  been  a  part  of  the  purchaHO  money  If 
paid  In  hand;  but,  because  It  waa  nut 
paid  down,  the  amount  of  the  considera- 
tion was  Increased  by  that  amount,  eo  aato' 
make  It  equivalent  to  8  per  cent.,  payable 
semiannually  until  1SG9,  when  tbe  |2,000 
would  fall  due;  and  In  tbebood  Itself  these 
sums  ol  $80  each  are  called  the  purchase 
money forthe  land  sold  and  conveyed, and 
are  by  the  obligor  recognized  in  the  obli- 
gation as  InHtaltraents  of  the  purchase 
money.  It  la  neither  a  present  loau,  nor 
Is  it  a  forbearance  in  respect  to  some  debt 
prevtoosiy  existing,  but  Is  a  part  of  the 
contract  price  for  land  sold  and  conveyed. 
See  Hogg  V.  Roffner,  1  Black,  115;  Craw- 
ford v.  Johnson,  11  lad.  This  doc- 
trine Is  reasonable,  and  seems  to  b?  well 
settled  by  tbe  authorities,  and  the  party 
who  sets  up  the  usury  has  failed  to  prove 
It.  (Uamsbarger  Kinney,  6  Grat.  287;) 
)ut  by  the  record  tbe  contrary  is  made  to 
appear. 

Talcing  this  as  tbe  correct  view  of  the 
case,  the  other  points  discussed  and  an- 
Hlgned  as  error  do  not  and  cannot  arise 
upon  this  record,  and  therefore  need  not 
be  considered  and  decided.  The  decree  of 
tbe  4th  day  of  December,  1890.  must  tbere- 
tore  be  modified,  and  made  to  eonfonn  to 
tbe  views  herein  expressed;  and.  witboot 
consent  of  parties,  this  can  now  only  be 
dune  safely  by  again  sending  tbe  cause  to 
a  commissioner.  ReTersed  and  remanded. 


(T  w.  v».  n) 

CITY  OF  MOUNDSVILLa  t.  OHIO  &  & 

oa 

(Sapnma  Court  of  Appeals  of  West  Tlri^nla. 

Not.  26,  1882.) 

EqoiTT— Bill  bt  City  —  NKcBsarrr  roa  Bbai<  — 
Railroad  CoMrAKiBS  —  Outt  to  Repaib 

BTHBBTS— MAKD1.TOHT  IKJOHOTIOHS. 

1.  A  bill  in  eqoitj  in  the  nam*  of  an  in- 
corporated city,  siKned  by  connsel,  need  not 
have  the  dty  seal  annexed. 

Z.  U cease  from  a  city  coancil  to  a  railroad 
company  to  build  its  road  across,  alooff,  or  upon 
a  public  street  gives  it  no  power  to  destroy  uio 
street,  and  the  company  is  bound  to  restore  the 
street  to  its  former  state,  or  to  such  state  as 
not  UDDecessarily  to  have  Impaired  its  useful- 
ness for  the  public,  and  also  to  boild  proper 
crosaio^n  over  the  railroad,  and  keep  them  In 
good  tspaXr.  If  it  fail  to  do  so,  the  company 
may  be  compelled  to  do  so  by  mandamua;  and, 
as  the  company  is  guilty  of  maintainiog  a  nai- 
sance,  equity  may  entertain  a  trfU  to  abate  inch 
nuisance,  and  may  compel  the  company  to  per- 
form its  duty. 

3.  Any  powers  the  counci]  of  the  dty  may 
have  do  not  prevent  tbs  courts  from  taking  Jazis- 
dictiou. 

4.  ^Lmdatory  Injunctiona. 
(Syllabus  by  the  Court) 

Appeal  from  circnlt  conrt,  Marshall 

county. 

Bill  by  the  city  of  MoundsTllIe  against 
tbe  Ohio  River  Railroad  Company  for  a 
mandatory  injunction  to  defendant  to  re- 
pair a  street.  There  was  a  decree  grant- 
lUK  the  Injuoctfon,  and  defendant  appeals. 
Affirmed. 

F.  B.  Amber,  tor  appellant.  J.  Alez.  Bw- 
iDg,  for  appellee. 

Bba.vnu.v,  J.  Tbe  city  of  Moundsvilie 
filed  a  bill  In  the  circuit  court  of  Marshall 
county  agaluflt  tbe  Uhlo  River  Railroad 
Company  asking  a  mandatory  injunction 
to  said  compauy  to  put  a  street  in  certain 
order  and  do  certain  work  arcordiag  to  a 
municipal  ordinance  granting  the  com- 
pany rlgbt  to  construct  Its  road  through 
the  town  (now  city)  of  Moundsvilie;  and. 
a  decree  hiivingbeeu  made  grantlug  eoch 
relief,  the  railroad  company  has  appealed. 

The  first  point  presented  In  argument 
as  error  Is  that  the  bill  la  not  attested  by 
tbe  seal  of  the  city.  If  we  treat  a  munici- 
pal corpnratlou  as  a  private  aggregate 
corporation,  still  we  hold  that  p  bill  of  an 
aggregate  corporation  need  not  have  the 
seal  annexed.  The  boolts  of  equity  plead- 
ing, so  far  us  I  see.  only  require  bills  Ity 
such  corporations  to  be  drowu  In  tbe 
name  of  tbe  corporation  and  elsrned  by 
conusel,  end  I  see  no  requirement  of  a  seal. 
In  Coal  &  Iron  Co.  v.  Detmold,  1  Md.  Ch.  871, 
it  is  pointedly  decided  that  such  a  bill  need 
not  have  the  corporate  seal,  and  that  the 
fact  that  it  Is  the  bill  of  tbe  corporation  la 
sufficiently  voucbed  for  by  the  signature 
of  counsel.  1  Dunleil.  Ch.  Pr.  311,  note  7. 
No  case  is  cited  to  support  the  point  ex- 
cept Teter  v.  Railroad  Co.,  35  W.  Va.  433. 
U  S.  £.  Rep.  146.  Tha  t  case  holds  correct- 
ly that  the  answer  of  a  corporation  maat 
be  signed  by  its  president,  with  its  seal 
affixed;  but  it  does  not  follow  that  a  hill 
must  lie  so  attested.  The  reason  an  an- 
swer must  have  the  seal  is  that  under  tbe 
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eommon  cbancery  practice  answen  mast 
be  sironi  to,  and,  as  corporations  cannot 
be  awom,  the  seal  maat  verify  the  act,— a 
reason  not  applying  to  bills. 

Anutber  point  made  against  tbe  decree 
is  tbat  a  copy  at  tbe  mnnlclpal  ordinance, 
made  au  exhibit  vrltb  thu  bill,  la  not  filed, 
and  the  court  urerruled  a  motion  by  the 
dpfendaot  to  compel  the  city  to  file  It. 
Tbe  blU  defliiitely  alleges  the  passage  of 
»□  ordinance  by  the  town  council  giving 
the  railroad  company  leave  to  bulid  its 
road  throngh  the  town,  and  that  thecum- 
pany  accepted  It,  oiid  ballt  under  It,  and 
tbe  bill  goes  on  to  allege  specifically  tbat 
tbe  company  failed  to  perform  Its  duties 
nnder  the  ordinance  Incertaln  defined  par- 
tlrulara.  namely,  tbat  It  constructed  its 
track  upon  and  along:  a  certain  street, 
and  In  so  dolus  put  a  till  several  feet  blgb 
for  a  great  diatance  along  It,  but  neglect- 
ed and  refused  to  make  tbe  fill  tbe  full 
width  uf  the  street,  as  required  by  section 
9  of  the  ordinance,  leaving  tbe  stree't  unfit 
lor  wagon  transportation;  and  neglected 
and  retneecl  tocoustruct  the  railroad  traclc 
so  that  the  tops  of  the  rails  should  be  as 
nearly  level  with  the  surface  of  the  street 
as  required  by  section  2  of  tbe  ordfnance; 
and  to  fill  Qp  and  ballast  Its  track  be- 
tween the  cross-ties  so  as  to  insure  a 
smooth  surface,  to  the  end  tbat  wagon 
transportation  and  travel  should  not  be 
impeded,  as  required  by  section  9  u(  the 
ordinance;  aird  to  make  setvers  to  drain 
oil  water  from  the  street  as  required  by 
section  2 of  tbe  ordinance;  and  to  keep 
tbe  street  aronnd  and  about  Its  depot  in 
flcnod  order  and  repair,  so  tbat  access 
might  be  had  thereto,  and  tbat  tbe  same 
was  bad  and  out  of  repair,  in  violation  nf 
section  4  of  said  ordinance:  and  to  re- 
store the  street  to  as  good  order  and  con- 
dltlon  as  It  was  In  before  the  construction 
ot  the  railroad,  as  reqaired  by  seetiuu  7  of 
the  ordinance.  With  allegations  In  the 
blil  of  the  adoption  of  the  ordinance,  and 
tbe  points  lu  which  It  was  not  performed, 
in  grtfater  detail  than  Just  stated,  stating. 
Id  eDect.  what  tbe  particular  sections  pro- 
vided, the  company  filed  its  answer,  not 
simply  admitting  the  passage  of  the  ordi- 
nance, but  saying  that  It  had  obtained 
the  ordinance  from  the  council,  and  had 
accepted  it  and  built  Its  road  under  it. 
Furthermore,  a  deposl  tlon  exhibits  a  prlu  t- 
ed  ordinance,  and  ou  the  hearlns:  It  was 
present.  Perhaps  this  was,  as  It  Is  said 
In  argument  to  be,  a  part  ot  the  printed 
ordinances  purporting  to  be  Issued  under 
authority  of  council,  and.  If  so,  is  evidence 
prima  facie  of  the  ordinance  under  section 
15,6.4,  Acts  1890,  relating  to  tbe  city  of 
Idoundsvllle,  tbnnsh  it  Is  not  in  tbe  bill  <ir 
deposition  stated  to  be  nnch  printed  copy. 
Be  this  as  It  may,  if  an  ordinance  such  as 
tbe  bill  alleges  existed.  It  would  be  a  basis 
of  the  relief  asked,  and  Its  existence  as 
pleaded  was  admitted.  Tbecounsel  seems 
to  can  for  a  certified  copy;  but,  if  the  ordi- 
nance exist  as  pleaded  and  admitted, 
where  the  necessity  of  Its  production?  If 
essential  to  the  defendant's  case.  It  could 
produce  tbe  public  document.  There  Is 
not  even  a  blnttbat  the  ordinanceappear- 
ing  in  tbecasc  Is  not  a  true  copy  of  the  or- 
dinance. Wa  cannot  see  that  In  any  possi- 


ble view  tbe  defendant .  has  anlfered  any 
Injustice  from  the  nunproductlon  of  a  ceis 
tlfied  copy,  and  it  would  be  very  technical 
to  sustain  any  exception  on  this  score;  In 
tact  we  do  not  think  the  point  tenable. 

Another  contention  for  the  appeltautts 
that  there  is  no  equity  shown  by  tbe  bill 
as  there  is  adequate  remedy  at  common 
law,  and  thatequlty  wlllnotenforcedpecir- 
Ic  execution  of  a  municipal  ordinance. 
While  railroads  arenowmore  than  ever  of 
primary  public  Importance,  and  must  be 
accorded  their  Just  legal  rights,  tbe  com- 
mon highways  ot  all  the  people  are  of  at 
least  equal  importance,  and  have  been  fa- 
vored and  fostered,  and  the  public  Interest 
in  them  defended  and  vindicated, In  allages 
otthe  common  law,  and  in  our  days  the 
courts  everywhere  manifest  anxious  solic- 
itude In  their  preservation,  preferring 
them  seemingly  over  all  other  Interests. 
By  the  common  law. if  a  railroad  nr  canal 
company  cross  or  build  ItH  work  upon  a 
public  highway,  it  must  make  and  main- 
tain a  proper,  convenient,  and  safe  cross- 
ing, and  restore  the  highway  to  as  good 
condition  for  public  use  as  tbe  condition 
In  which  It  was  before  such  interference 
with  it,  tbnugh  such  company  be  acting 
under  leave  from  the  proper  authority; 
and  such  leave  to  cross  or  impinge  on  tbe 
highway  Is  not  to  be  construed  to  give 
liberty  to  destroy  tbe  highway,  unless  the 
legislature  has  so  plainly  enacted.  This 
mast  besofrom  the  very  necessity  and  Jus- 
tice ot  the  case,  and  from  the  fact  that 
the  license  to  Invade  tbe  highway  Is  grant- 
ed at  the  Instance  and  for  tbe  private  ben- 
efit of  the  company  or  person,  and  he  who 
enjoys  the  convenience  or  benefit  must 
bear  the  burden.  Qui  sentlt  cotnmodam 
Beatlre  debet  et  onus.  State  v.  St.  Paul, 
M.  &  M.  Ry.  Co.,  35  Minn.  131.  28  N.  W. 
Rep.  3:  Palatka  &  I.  R.  Co.  v.  State,  33 
Fla.  646,3  South.  Bep.  158;  Northern  Cent. 
R.  Co.  V.  Mayor,etc.,  46  Md.426;  People  v. 
Ohicago,etc.,R.Co.,67I]I.118:  Reglna  v.In- 
habltants,  etc.,  69  E.  C.  L.  843  ;  2  Wood. 
Ry.  Law,  975:  2  Shear.  &  R.  Neg.  §  415; 
Elliott,  Roads  &  S.  599.  When  I  speak  of 
tbe  duty  ol  restoration  of  tbe  highway  to 
Its  former  condition,  I  do  not  mean  It  lit- 
erally, for  ■unietlmes  that  would  be  Im- 
possible, and  inconsistent  with  the  Joint 
use  of  the  same  ground  by  highway  and 
railroad:  but.  though  "restoration,"  as 
here  used,  may  not  mean  "restoration  to 
the  same  surface  or  elevation,"  yet  It  does 
mean  that  the  highway  must  be  brought 
back  to.ltsformer  usefulness,  and  rendered 
as  passable  as  before,  so  as  not  unneces- 
sarily to  Impair  its  usefuluesafor  ordinary 
travel.  8uch  Is  the  raeanlnc;  and  language 
of  our  statute.  Acts  1872-73,  p.  224;  Code 
1S91.  p.  530:  1  Ror.  R.  R.  2SS.  Our  act  re- 
quires the  highway  to  be  restored  to  its 
former  state,  "or  such  state  as  not  to  have 
unnecessarily  impaired  Its  usefulness ; " 
and  the  presence  ot  the  latter  clause,  and 
the  word  'unneceRBarlly,"  found  in  It,  In- 
duce me  to  conclude,  with  the  New  York 
coart  in  People  v.  Dutchess  &  C.  R.  Co.,  US 
N.  Y.  165,  discussing  a  statute  having  the 
same  words,  that  it  implies  that  the  use- 
fulness of  tbe  highway  may  have  been 
somewhat  Impaired,  either  In  construction 
or  maintenance  ot  the  railroad,  but  tbat 
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It  )b  quite  certain  that  It  doea  oot  mean 
that  the  htgh  vay  shall  be  rendered  aae- 
leas,  bat  that  it  does  mean  that  it  ahaU  be 
preserved  for  pablie  travel,  and  to  permit 
at  the  same  time  the  laying  nl  the  track 
upon  U.  The  aaefalnesii  of  the  highway 
maybe  partially  impaired,  but  the  high- 
way must  bo  put  Id  such  condition  as  to 
be  conveniently  and  flafely  passable.  The 
duty  thus  imposed  is  an  Important  one 
(or  tfao  public,  and  It  shoald  be  enforced, 
not  arbitrarily  or  oppresslreiy,  but  fair- 
ly and  reasonably,  to  snbaerve  and  pro- 
tect the  public  Interest  and  right.  The 
common  law  imposed  such  duty  a«  stated 
above,  and  the  statute  has  bat  made  it 
an  imperative  ieglatatlve  command.  As 
railroads  are  neccsHary,  it  has  given  tbem 
leave  to  cross  and  build  upou  and  along 
highways,  but  has  imposed  upon  them 
the  imperative  duty,  no  matter  what  Its 
performance  euat,  of  thus  restoring  the 
highway,  BO  -aa  to  preserve  ft  lor  public 
use,  a  grant  coupled  with  a  condition. 
When  the  company  has  done  that  which 
complies  with  this  condition  It  has  done 
Its  duty}  anything  short  of  this  Is  an 
omission  violating  common  and  statute 
law,  common  Joatlce,  and  public  welfare. 
While  the  company  has  a  discretion  as  to 
the  iiiaoner  of  performing  these  duties,  It 
IS  a  ministerial  discretion.  The  act  must 
be  done,  and  there  Is  no  discretion  wheth- 
er It  win  or  will  nut  do  it.  It  the  mode 
chosen  fails  toexAcute  the  duty,  though  the 
company  claims  tbatlt  is  adequate,  the  law 
by  mandamua  will  compel  a  proper  per- 
formance, pclntlng  out  In  the  writ  the 
point  of  failure,  and  what  must  be  done  aq 
that  there  be  no  further  failure.  People  v. 
Dutchess  &  C.  R.  Co..  58  N.  Y.  152.  Where 
the  old  road  is  taken  or  Invaded,  a  new 
way  must  be  made,  so  as  to  do  the  least 
injary  possible  to  the  old  road  Intersected 
orcrossed.  Northern  Cent.  R.  Go.  v.  Mayor, 
etc..  46  Md.  425. 

The  current  of  authority  as  to  railroad 
crosBisgs over  pablic  highways  1b  that  the 
duty  of  maintaining  them  is  continuous 
and  permanent.  In  this  etate.  the  letter 
of  clause  6.  S  ^)  c.  54,  Code,  makes  it  per- 
manent, by  requiring  the  company  to  keep 
crossings  In  repair;  bat  It  la  not  so  as  to 
parts  of<  roads  when  once  properly  re- 
stored. Work  of  repair  on  roads  may  he 
safely  done  by  the  pablie,  but  not  so  as  to 
crosstngB,  for  this  would  Interfere  with 
trains.  There  Is  no  reason  to  require  the 
company  to  keep  In  repair  substituted 
roads.  People  v.  Troy  &  B.  R.  Co.,  37  How. 
Pr.  427;  People  v.  Chicago,  etc.,  B.  Co., 
67  III.  118;  Eyier  v.  County  Com'rs,  49  Md. 
267:  Cooke  V.  Railroad  Co.,  (Mass.)  10  Amer. 
ft  Eng.  R.  Caa.  828.  and  note;  1  Bor.  R. 
R.  456:  Elliott,  Boads  ft  H.  82;  Wellcome 
V.  Leeds,  51  Me.  818;  1  Bedf.  R.  R.  399.  418. 
Thisduty  falls  anon  any  company  succeed- 
ing the  company  on  which  It  at  first  rest- 
ed b.v  lease,  assignment,  or  consolidation. 
Bicketts  v.BallwuyCu.,  88  W.  Va. 433,108. 
E.  Rep.  SOI :  People  v.Chicago,etc.,B.  Co., 
67 III.  118 ;  Wasmer v.  DeJa ware,  etc.. B.  Co., 
SON.  Y.  312;  Railroad  Co.  v.  Commissioners, 
81  Ohio  St.  338;  Chicago,  etc..  B.  Co.  v. 
Moffltt.  75  111.524;  opinion  in  Baltimore 
ft  O.  R.  Co.  T.  Nuell's  Adm'r.  82  Grat.  398; 
%  Wood.  By.  Law.  SMW.  489 ;  1  Bur.  a  B. 


592;  Western  Union  R.  Co.  v.  Smith,  75  ni. 
496;  Code.  c.  64,  S  53.  This  obligation  to 
make  and  maintain  croesings  seems  not 
to  apply  to  new  highways  made  after  the 
construction  of  the  railroad.  Northern 
Cent. B.  Co.  v.  Mayor, etc.. 46  Md.  425;  UtatB 
V.  Wilmington,  etc.  R.  Co..  74  N.  C.  148;  3 
Wood.  By.  Law.  980;  Morris,  etc.,  Co.  v, 
Stato,24N.  J.Law.62.  Thus  the  duty  rest* 
Ing  upon  the  railroad  companies  is  plain, 
and  the  law  must  afford  some  adequate 
process  for  Its  enforcement.  What  Is  such 
process?  That  wandamaa  is  an  appro- 
priate remedy  I  have  no  donbt,  as  abaa- 
dant  authorities  show.  Its  mere  defini- 
tion implies  this.  In  State  v.  Northeast- 
ern B.  Co.,  9  Rich.  Lew, 247,  It  Is  held  that 
"  mandamus  ia  the  appropriate  remedy  to 
enforce  performance  of  duties  by  artificial 
bodies,  and  proper  to  compel  a  railroad 
company  to  construct  a  road  pursuant 
to  charter  In  crossing  navigable  streams 
so  as  not  to  obstruct  navigation,  tlioogli 
indictment  lies  fur  thennisance.  In  Indian- 
apolis, etc.,  B.Co.  v.State,87  Ind.  489. held 
that  miindamua  lies  to  require  railroad 
company  having  track  upon,  along,  and 
over  street  to  so  build  Its  road  and  level 
and  grade  the  street  Its  full  width  as  to 
render  street  and  crossing  convenient  for 
the  pu  bllc.  So  in  People  v.  Chicago,  etc.,  B. 
Co.,  67  HI.  118.  mandamaa  was  heM  proper 
to  compel  company  to  restore  a  street  to 
Its  proper  coadltlon.  Authorities  are 
very  numerous  as  to  the  efficacy  of  thla 
writ  In  tblB  matter.  Merrill.  Maud.  5159; 
State  V.  St.  Paul,  M.  ft  M.  By.  Co..35  Mtnn. 
131, 28  X.  W.  Bep.  3 ;  Elliott.  Roadsft S.33:  2 
Wood,  Ry.  Law,  967,  968  ;  2  Bor.  B.  B.  933. 
934  ;  2  Dill.  Man.  Corp.  note  1  to  section 
708;  High,  Extr.  Rem.  $§319.  820;  State  v. 
Qorham,  87  Me,  451 ;  Cambridge  v.  Charles- 
town,  etc.,  B.  Co., 7  Mete.  (Mass.)  70:  Peo- 
ple V.  Dutchess  ft  C.  R.  Co.,  58  N.  Y.  152; 
People  V.  New  York  Ceat.,etc.,B.Co.,74N. 
Y.30J;  Boggii  V. Railroad  C0..54 Iowa, 435. 
A  N.  W.  Bep.  744;  State  v.  Bailway  Co.,  8H 
Kan.  176. 6  Fac.  Bep.  772;  Cooke  v.  Bait- 
road  Co.,  10  Amer.  ft  Eng.  B.  Cas.  828, 
and  elaborate  note;  In  re  Trentou  Water 
Power  Co.,  20  N.  J.  Law,  659;  HatKraham 
V.  Canal  Co.,  26  Ga.  665. 
.  But  this  salt  Is  in  equity.  Can  It  he 
maintained?  It  Is  contended  that  It  can- 
not, because  damages  at  law  will  ettect 
fall  remedy.  This  Is  plainly  not  so.  That 
the  city  has  right  to  move  in  the  matter 
is  clear,  because  our  statnte  and  decisions 
give  It  control  over  streets,  and  make  it 
liable  for  dnfects.  It  represents  the  public 
Interest.  Town  of  Jamestown  v.  Ball- 
road  Co.,  69  Wis.  R48.  84  N.  W.  Bep.  728;  2 
Wood.  By.Law,  992,  notel;  Greenwich  v. 
Easton.  etc..R.  Co.,24  N.  J.  Bg.217:  Town 
of  Trof  V.  Cheshire  B.  Co.,  S  SVMt.  (N.  H.) 
83:  Bio  GruDde.  etc.,B.  Co.t.  Brown9vllIe, 
46  Tex.  8S.  Even  though  the  company  be 
liable  In  damages  to  any  one  Injnred  by 
defective  street  or  crossing,  the  city  la 
liable  In  the  first  instance,  or  rather  re- 
mains so,  notwithstanding  theoompany*a 
liability,  thoagta,  after  recovery  from  it, 
the  city  might  sue  the  company  tor  reim- 
bursement. Shear,  ft  B.  Neg.  SS  801,  8S4. 
414.  Is  It  possible  that  the  ctly  can  be 
limited  to  a  loit  for  damages?  When  it 
sues,  what  will  be  the  measure  of  its  dam- 
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aseii?  Sball  It  recover  tor  every  Tetatdv 
brokeo  ur  Injared  or  delayed  In  Its  coamet 
Or  for  every  person  Injared  or  delayed  Id 
tola  pressing  errand,  or  at  all  iDconven- 
lenced?  And  wonld  any  number  of  suits 
by  the  city  arlre  remedy  to  tbe  people  who 
dally  need  the  street?  Unst  tbe  city  re- 
store the  street  and  make  tbe  crossInK  at 
Its  ezpCTse,  and  then  soe  the  company? 
Surely  nut.  It  cannot  go  npon  tbe  track 
and  endanger  trains  by  making  crossings. 
Must  U  sue  and  sue.  again  and  again,  as 
the  eTfl  conttnues?  We  cannot  curapel  It 
to  andergo  such  ei^dleaa  litigation  in  a 
mnltipllclty  of  suits,  and  no  nnmber  of 
them  affonUng  adeqaattf  relief.  It  Is  tbe 
boast  and  pride  of  equity  to  avoid  this. 
Wbat  tbe  city  needs  Is  spedflc  performance 
by  the  railroad  company  of  tbe  daty  rest- 
big  npoo  It.  and  no  other  reHef  Is  effectual. 
It  Is  now  settled  that  Injunctions  are  nut 
only,  as  is  Dsoally  tbe  caM,  preventive  or 
prohibitory,  but  also  mandatory,  com- 
manding positive,  affirmative  action  to  be 
taken  or  done  by  the  defendant,  as  mao- 
dsmuB  does  at  law.  Atone  time  tbe  man- 
datory  lajnnctlon,  becanse  Injoncthm  had 
always  been  couched  In  prohibitory  Ian* 
guage,  was  framed  in  that  form  only  by 
prohibiting  the  doing  or  cnntlnnlng  to  do 
a  given  thing,  thereby  compelling  the 
party  to  do  the  tblng  which  It  was  de- 
sired he  should  do,  becanse,  by  continuing 
to  do  as  be  had  done,  he  became  liable  to 
panlsbment;  but  In  later  times  this  spe- 
desof  InlunetloD  baaloet  this  delicacy,  and 
now,  when  used,  attsumes  the  form  of 
command  to  do  a  specific  act.  Still  it  Is 
rarely  need,  and  not  when  there  Is  ade- 
quate legal  remedy,  say  High,  Extr.  Bern. 
82,  and  Kerr,  In]  *  p.  48.  While,  as  Mr. 
High  says,  lujunctlon  Is  a  preventive,  and 
mantSamua  a  remedial,  proueas.the  former 
being  nsnally  appUed  to  prevent  fatnre 
injury,  the  latter  to  redress  past  griev- 
ances, the  function  of  injunction  being  to 
restrain  action  and  enforce  Inaction,  and 
that  of  mundamua  to  set  In  motion  abd 
compel  action,  yet  mandatory  Injunctions 
exist.  In  Walkley  v.  GIty  of  Muscatine,  6 
Wall.4>4,  the  opinion  says  that  luJvnKtloo 
is  not  an  affirmative  remedy,  and  that  It  Is 
only  nsed  In  the  latter  character  to  carry 
oot  decrees;  that  Is,  where  on  other 
grounds  equity  has  Jarlsdfction.  Very  high 
authority  suRtalns  equity  Jurisdiction  In 
such  a  case  as  this.  In  State  v.  Dayton, 
etc.,  R.  Co..  86  Ohio  St.  484,  the  bill  asked  to 
enjoin  a  railroad  company  from  building 
its  road  In  aeertaln  blgbway.and  tocom- 
pel  It  to  remote  obstrnctlone  therein, 
and  bnlld  Its  road  so  as  to  leave  tbe  high- 
way In  passable  condition,  the  prayer  be- 
ing for  restraint  and  action;  and  theeourt 
suRtalued  the  injuncrtlon,  and  held  that, 
as  Incident  to  the  restraint,  It  might  pre- 
scribe what  change  In  the  road  wonld 
supersede  the  Injunction.  This  hardly 
asserts  that  a  bill  which,  like  the  one  in 
this  ease,  asked  no  manner  of  a  restrain- 
ing  order,  but  only  that  tbe  company  be 
compelled  to  restore  tbe  street  and  make 
eroBsIngs  and  sewers,  can  be  maintained. 
Two  cases  in  Wisconsin— Town  of  James- 
town V.  Railroad  Co..  69  Wis.  648,  84  N. 
W.  Rep.  728.  and  City  of  Oshkosh  v.  Rail- 
road Co.,  74  Wbi.  534,  48  N.  W.  Rep.  489- 


bold  ttaat  mandatory  injunction  lies  to 
compel  a  railroad  company  to  pat  a  high- 
way in  condition  fortravel;  but  the  point 
of  Jurisdiction  was  not  considered.  The 
case  of  Brooke  v.  Barton,  6  Munf.  806,  so 
much  relied  upon  by  the  >city  to  support 
equity  Jurisdiction,  is  not.  In  my  opinion, 
apposite.  A  party  sold  lots  of  land  In  a 
town,  Including  the  use  of  streets  laid 
down  in  the  plat  by  which  the  lots  were 
sold,  covenanting  that  the  porcbaser 
should  always  enter  and  enjoy  the  lots 
with  the  streets  without  hindrance  from 
tbe  seller,  and  it  was  held  that  equity 
would  compel  blm  to  removeobstructlons 
in  the  streets,  and  open  them.  Now,  It  la 
plain  to  be  seen  that  the  use  of  tbe  streets 
was  appartenant  to  the  lots,— a  part  of 
tbe  realty.— and  It  was  only  tbe  common 
exercise  of  the  Jarladictlon  In  speciflo  per- 
formance of  a  sale  of  realty,  as  to  wblcb 
all  agree  that  tbe  remedy  at  law  Is  inade- 

gnate.  In  Storer  v. Great  Western, etc., R. 
o.,  2younge  ftCh.  48,  the  railroad  com- 
pany purchased  laud  for  right  of  way,  and 
agreed  to  construct  and  maintala  an 
archway,  and  the  English  high  court  of 
chancery  enforced  the  construction  of  the 
arch.  Tbe  vice  chancellor  said  it  w.as 
competent  to  enforce  specific  performance 
of  denned  work,  as  In  performance  the 
plaintiff  had  a  material  Interest,  and  dam- 
ages would  not  be  adequate.  I  have  hot 
me(  with  other  cases  pointedly  applica- 
ble. In  Maocbester,  ete^  R.  Co.  v.  work- 
sop  Board  of  Health,  28  Ben  v.  198.  and 
Spencer  v.  London  A;  B.  R.  Co.,  A  Sim.  IW, 
8  Eng.  Ch.  192,  Injunctions  negative  in 
form  to  prevent  continuance  nf  sewer  and 
structure  already  made  were  allowed; 
in  Webb  v.  Portland  Manufg  Co.,  8  Sum. 
189,  to  prevent  diversion  of  stream  by  ai^ 
act  already  done;  and  In  Corning  v. 
Troy,  etc..  Co.,  40  N.  Y.  191,  to  compel 
restoration  of  stream  already  diverted, 
—  were  allowed.  Bat  these  caHes  are 
not  pointedly  applicable  — iTfrst,  because 
there  the  works  had  been  made,  and 
their  continuance  was  enjoined,  there- 
by compelling  demolition  of  the  Injurious 
works,  whereas  here  the  decree  is  not  to 
undo,  bot  do  work  as  yet  not  done;  the 
form  of  the  Injunction  not  being  to  re- 
strain tbe  company  from  using  Its  road 
until  the  work  be  done,  or  to  restrain  it 
from  conttnning  to  allow  the  road  to  be 
In  bad  and  Insufficient  repair,  and  the 
crossings  over  Ic  inadequate  and  Insuffi- 
cient; and,  secootl,  there  merely  private 
rights  were  involved,  and  va&Dd&maa 
would  not  lie,  whereas  here  It  Is  songht  to 
compel  a  chartered  corporation  to  per- 
form a  duty  to  tbe  public,  and  maad&mm 
lies.  Other  cases  cited  are  ordinary  re- 
straining Injunctions,  the  mandatory  or- 
der being  Incidental  to  carry  oat  tbe  de- 
cree on  final  liearlng. 

It  Is  urged  in  argument  that  a  railroad 
interfering  with  a  street  without  restor- 
ing It  is  a  nuisance,  and  therefore  equity 
has  Jurisdiction.  Does  a  railroad  com- 
pany, when,  under  license  to  do  so,  given 
by  competent  authority,  it  takes  a  high- 
way for  Its  track,  or  crosses  one,  but  falls 
to  make  a  proper  restoration  or  crossing 
HO  as  to  preserve  the  highway  fit  for  travel 
In  the  manner  ruqulmd  by  law,  commit  a 
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f labile  nnlBanee?  It  U  claimed  that,  as  It 
nvadas  tbe  htghwny  ander  aathorlty,  It 
Is  not  guilty,  though  itfati  to  perform  this 
duty.  I  thiak  reason  and  aathorl.ty  hold 
It  gutlCy  of  nolaanee;  certainly  fur  the  pur- 
pose of  civU  proeeedltigs  for  the  recovery 

01  damages  ur  abatement  of  tbe  nuisance. 
Tbe  Invasion  of  a  highway  wltboot  au- 
thority Is  a  public  Duiaanee;  tbe  track  it- 
self, iu  Bucb  case.  Is  an  obatraetlun  and 
□aisance;  tbe  bad  street  It  leaves,  with 
bad  croHslngB,l8  a  nuisance;  and  where  It 
has  a  grant  of  authority  the  grant  Is  con- 
strned  most  liberally  In  favor  of  tbe  public 
and  rigidly  against  tbe  company.  Cliarles 
River  Bridge  v.  Warren  Bridge.  II  Pet.  420; 
Com.T.Erle,ete.,B.C!o..27  Pa. St.  SltS;  City 
of  Minneapolis  t.  St.  Paul.  M.  &  M.  By.  Co., 
(Minn.)  28 N.  W.  Rep. 8 ;  Tracy  v.  Troy, etc., 
R.  Co..  38  N.  Y.  433.  Railroad  companies 
must  stand  odastrlctconHtructlon  of  their 
chartered  privileges.  With  the  Immense 
powers  freely  given,  this  much  restraint  Is 
essential  to  public  right,  said  tbe  anprenie 
court  of  Pennsylvania  In  Com.  v.  Pitts- 
burgh &  C.  R.Co.,  24  Pa.  St  161,  citing  au- 
thorities. Especially  most  we  cunstrue  It 
thus  when  the  concession  of  right  of  way  Is 
accompanied  by  a  provision,  imperatively 
fixed  upon  the  company  by  law  and  ordi- 
nance, binding  tbe  company  to  restore  the 
road  to  passable  condition,  ani  make 
crosslngSi — a  eundltlon  annexed  to  tbe 
grant  to  aobserve  a  vital  public  purpose. 
Acts  done  pursuant  to  tbe  license  are  Hbel- 
tered  ander  It;  hut.  If  they  depart  from  Its 
obligation  to  an  extent  to  be  contrary  to 
tbe  law, they  are  not  sbrltered,  and  are  as 
ir  tbe  license  had  not  been  granted.  That 
license  cannot  be  appealed  to  for  Justifica- 
tion when  It  has  been  violated  In  letter 
and  spirit.  It  conld  only  be  Justified  by 
performanceof  tbecondltlon.  Aothorltles 
to  sustain  this  proposition  are  many. 
"  Wliere  one  has  a  license  to  interfere  with 
afalghway,— as  where  a  railroad  company 
has  authority  tolay  Its  track  along,  under, 
or  over  a  highway,— the  terms  of  the 
license,  so  far  as  It  directs  tbe  manner  of 
such  Interference  must  be  complied  with. 
Interference  In  any  other  mode  Is  a  public 
nuisance."  U  Sbear.  &  R.  Ncg.  §  S.59.  See 

2  Wood.  Ry.  Law.  §§  271,  275;  Hamdea  v. 
New  Haven,  etc.,  Co.,  27  Conn.  1.58;  Com.  v. 
Nashua,  etc.,  R.  Co.,  2  Gray,  54;  Com.  v. 
Proprietors,  etc., Id. 339;  Cora,  v,  Erie, etc, 
B.  Co.,  27  Pa.  St.  3:19;  Wood,  Nuis.  $  750; 
Palatka  ft  I.  R.  Cm.  v.  state,  23  Fla.  oM,  3 
South.  Rep.  1^;  Evansvllle.  etc.,  R.  Co.  v. 
Crist,  116  Ind.  446, 19  N.  E.  Rep.  310;  Little 
Mia  mi  R.  Co.  v.  Commissioners,  31  Ohio  St. 
338;  Louisville. etc., R. Co.  V. State, 3  Head, 
628  ;  2  Whart.Crlra.  Law,  5  1476;  Peoplev. 
New  York  Cent.,  etc.,  R.  Co.,  74  N.  Y.  302; 
Gear  v.  Railroad  Co.,  43  Iowa,  S3 ;  Northern 
Cent.B.Co.v.Com.,90Pa.St.800;  State  v. 
Vermont  Cent.  B.  Co..  27  Vt.  103;  1  Bish. 
Non-Cont.Law,S  420;  Paducah,etc.,R.Co. 
v.Com.,lflAmer.ft  EnK.Ry  Cas.S18;  War- 
ren R.  Co.  r.  State,  29  N.  J.  Law,  353 ;  New 
York  &  G.  L.  R.  Co.  V.  State,  (N.  J.  Sup.)  13 
Atl.  Kep.l.  So,  it  being  a  public  nuisance, 
equity  has  Jurisdiction.  True,  we  find  It 
laid  down  that  equity  has  nut  Jarlsdlctlon 
Id  cases  of  public  nuisance  where  a  com- 
plete remedy  exists  at  law;  bnt  so  large 
and  widely  used  Is  this  Jurisdiction  In  pub- 


lic nuisances thatlt  Is  hard  toexclade  It  In 
any  case,  and  the  statement  In  2  Beach, 
Mod.  Eq.  Jur.  fi  743,  Is  substantially  cor- 
rect nowadays,  that,  "notwithstanding 
tbe  legal  remedies  tor  a  public  ualsaoce. 
equity  will  Interpose  by  Injunction  In  a 
proper  ease  where  tbe  nuisance  Is  of  a 

Sermanent  oharaeter,"  as  In  this  case, 
[ere  the  remedy  needed  by  tbe  complain- 
ant Is  one  which  shall  Jndtclally  determine 
whether  the  defendant  has  compiled  with 
Its  obligation  or  dnty,  and.  If  It  bas  not, 
then  to  abate  the  nuisance  by  requiring  a 
cessation  of  the  present  state, and  the  per- 
formanceof thecompany *s  d  nty.  In  Mass- 
achusetts It  has  been  held  that  a  town 
may  go  Into  equity  to  test  whether  a  rail* 
road  company  has  performed  Its  obliga- 
tion as  to  restoring  a  road,  and  that,  oe 
Incident,  there  may  be,  upon  decree  In  Its 
favor,a  mandatory  injunction  of  perform- 
ance. Such  was  tbie  case.  Tbe  court 
hail,  jurisdiction  to  adjudicate  upon  the 
question  of  whether  tbe  company  had  tnl- 
flllfld  Itfl  obUgtttlon,  and.  If  not,  to  make 
an  order  tliat  It  do  so.  Really,  as  la  eald 
In  3  Cora.  Eq.  Jur.  fi  1859,  It  Is  In  no  sense 
an  Injunction,  though  celled  a"  mandatory 
Injunction."  but  an  order  fur  abatement 
of  nuisances.  Courts  of  equity  exercise  a 
very  salntary  Jurisdiction  in  matters  of 
nuisance  to  adjudge  the  question  of  nul* 
BHm*e  and  abate  them.  The  remedy  by 
maadamaa  woold  be  likely  adequate,  but 
is  moreformal,  and  not  as  flexible,  as  that 
in  equity.  In  mandnmua  the  Judgment 
would  be  final  and  Indexible,  whereas 
equity  possesses  a  capacity  to  modify  Its 
order  to  sulx  changing  circumstances,  and 
Is,  if  there  Isany  difference,  more  adequate 
and  complete  a  remedy  than  mundamas. 
Keystone,  etc.,  Co.  v.  Summers,  13  W.  Va. 
47ft.  holds  that  equity  has  Jurisdiction  to 
prevent  public  nuisance,  though  It  does 
not  pointedly  decide  the  point  here  In- 
volved. 

Not  without  force  may  It  be  said,  too, 
that,  as  the  company  asked  and  accepted 
the  ordinance  passed  by  the  council  with 
tbe  condition  that  It  would  restore  the 
street,  It  became  its  contract,  and  Itoaght 
to  lie  enforced  under  the  undisputed  Juris- 
diction of  equity  to  decree  specific  perform- 
ance, as  tbe  work  concurneG  the  very  land 
occapled  by  the  street.  Equity  does  not 
generally  enforce  performance  of  merely 
personal  contracts,— as  to  build  a  houiie 
for  other  work,  (Shepherd  r.  Groft,  35  W. 
Va.  128,  U  S.  E.  Rep.  997;  8  Pom.  Eq.  Jur. 
S  1841 ;)  but.  If  any  undertaking  should  be 
so  enforced,  this  would  seem  to  he  one. 
The  construction  of  a  house  was  com- 
pelled Iu  Rirchett  v.  Boiling,  5  Munf.  442. 
it  has  been  held  tbat  wbere  a  right  ul 
way  imposes  duties  and  obligations  on  a 
railroad  company  It  raises  an  implied  un- 
dertaking from  Its  acceptance  that  the 
company  will  comply,  and  speclflc  per- 
formance will  be  decreed  agninst  the  com- 
pany. Ror.  R.  R.  320,  citing  Gray  v.  Rail- 
road Co.,  37  Iowa,  119;  Baker  v.  Railroad 
Co.,  57  Mo.  265,  and  other  cases.  In  this 
casewas  aconditlon  Intbe  grantof  license 
to  do  work  on  tbe  land  occupied  by  tha 
city  as  a  street.  It  would  not  be  golnsr 
far  to  apply  the  same  principle  faera. 

Tbe  eontentloD  that  the  city  eoancil  baa 
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control  of  Btreets,  leaTlog  coartB  without 
Jarisdictlon,  Is  untenable.  Certaiuly  the 
Important  tunctlona  olthejndlclary  would 
not  be  uaated  by  the  manlclpal  powers  by 
BtiRht  Implication.  Those  powera  would 
only  afford  cumulative  remedies.  Tbecase 
tit  Cairo,  etc.,  R.  Co.  t.  Peopie,  »3  111.  170, 
was  uader  a  statute  glvins  cooacll  coq- 
trul  over  railroads  In  streets  of  the  town, 
and  1m  likely  untenable  and  contrary  to 
reasou  and  authority.  Opinion  in  City  uf 
Mhinenpolis  v.  St.  Paul,  M.  &  M.  Ry.  Co., 
(MiiiQ.)  28  N.  W.  Rep.  8;  People  r.  New 
York.  etc.  R.  Co..  74  N.  T.  ft02:  Com.  v. 
Nashua,  etc.,  R.  Co..  2  Gray.  54.  Ku  blo 
(juieHcence  will  bar  the  public  rlKht,  as  it 
would  in  case  of  private  indlrlduals.  The 
nuisance  is  continuous.  Northern  Cent. 
R.  Co.  V.  Mayor,  etc.,  21  Md.  93. 105. 

It  la  arjiued  that  the  city  ordinance  goes 
hcynnd  its  power  In  requiring  sewers  and 
otber  things,  not  specified  by,  and  In  ex- 
ress  of,  those  required  by  clause  6.  S  60,  c. 
M,  Code.  I  do  aot  regard  the  point  ma- 
terial, for  the  reason  that  the  decree  com- 
manfls  nothing  to  be  done  by  the  compa- 
ny but  thuRe  pertaining  to  the  restora- 
tion of  the  highway;  but,  as  the  point  is 
made,  I  shall  say  that,  while  that  statute 
gives  corporations  the  right  to  occupy 
highways,  yet  it  contains  a  proviso  that 
before  doing  so  they  must  either  obtain 
the  consent  of  the  authorities  bavlug  con- 
trnl  or  Jorlsdlctlon  of  the  same,  or  con- 
demn the  same.  For  what  purpose  la 
fincb  ctinsent  reqnired?  Is  the  council 
or  county  court  only  to  say  yes  or  no, 
without  power  to  Impose  terms  required 
by  tha  exigencies  or  circumstances  of  the 
particular  case?  The  Maryland  court  of 
nppealfl,  upon  a  similar  statute,  held  that 
the  right  to  give  or  withhold  consent 
necessarily  involved  the  right  or  pre- 
Bcriblni?  terms  and  conditions  accomtjany- 
ing  the  assent.  Northern  Cent.  R.  Co,  v. 
Mayor,  etc.,  21  Md.  93.  The  opinion  cites 
Mager  v.  Grlma,  8  How.  4^0.  And  the 
dlstingnlflhed  Judge  Dillon,  passing  up- 
on a  similar  atntnte  of  Kansas,  held  that 
the  city  coald  Impose  conditions  on  the 
grant,  and.  if  accepted  by  the  company, 
they  are  binding  on  thepartles;  and  that, 
where  the  assent  of  the  city  was  on  con- 
dition that  the  company  build  a  depot  In  a 
certain  part  of  the  city,  and  pave  a 
street,  the  compan.v  could  not  enjoy  the 
grant,  and  not  comply  with  tho  condi- 
tion. Railroad  Co.  v.  Leavenworth,  1 
Dill.  393. 

On  the  facts,  we  could  not  reverse  the 
decree,  since  the  evidence  conflicts.  The 
case  turns  on  the  evidence,  and  preponder- 
ates lu  favor  of  the  decree. 

Decree  afflmted. 


(37  W.  Va.  108) 

STATE  V.  MOXONGAHHLA  R.  R.  CO. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  26,  1882.) 

ObsTBDOTIOK  OW  HIQHWA.T  BT  RaILEOAD  —  CrIM- 

IKAL  PkOBBOITTIOX. 

If  a  railroad  company,  under  anthorltr 
from  a  ooimtr  court  giTing  it  Ucease  to  build 
its  road  upon,  alonif,  or  across  public  hi^ways 
upon  the  expreu  condition  that  it  aliall  restore 
aach  hl^wajs  to  their  former  state,  or  to 


Rnch  state  as  not  tmnecessartly  to  have  impaired 
their  usefulness,  takes  pOBsession  of  a  part  of 
a  pnUic  bigfaw^,  and  constmcts  its  road  upon 
it,  but  fails  to  restore  the  highway  to  such  state 
as  ia  required  hy  law,  it  ia  guilty  of  maintaining 
a  noisaiioe,  and  may  be  iudicted  under  section 
46,  a  43,  of  the  Code,  notwithstandinc  U  has 
such  authority  frcnn  the  county  court. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court.  Harrison  county. 

Indictment  of  the  Mnnongahela  River 
Railroad  Companyfor  obstrui:ting  a  high- 
way. Defendant  wascoDvlcted, and  brings 
error.  Afilrmed. 

John  Basve/.forplaintlff  In  error.  AUte^ 
Caldwell.  Atty.  Gen.,  for  the  State. 

Brannov,  J.  Upon  an  indictment  In  the 
clrcuitcourt  of  Harrison  county  ognlnst 
the  Monongahela  River  Railroad  Com- 
pany lor  ohstrncting  a  highway  It  was 
flued  910,  an  d  It  has  brought  the  case  here. 

The  qoeatlon  In  thecase  Is  whether  sec- 
tion 45,  c.  43,  of  our  Code,  providing  gen- 
erally a  penalty  against  anyone  obstruct- 
ing a  road,  can  at  all  be  applied  to  a  rail- 
road company  building  its  road  upon  a 
highway  under  the  consent  and  authority 
of  a  county  court.  It  Is  contended  that 
the  section  applies  only  to  willful  acts  of 
obstruction,  done  utterly  without  antbor- 
Ity;  and  that,  as  the.  statute  providing 
that  railroads  may  occupy  roads  on  cer- 
tain terms  contains  no  penalty  for  a  viola- 
tion of  those  terms.  It  Is  not  the  subject  of 
Indictment,  but  only  a  matter  ol  civil 
cognizance.  We  cannot  assent  to  this 
position.  That  the  company  must  restore 
the  highway  to  its  former  condition,  or 
to  such  condition  as  not  unnecessarily  to 
have  impaired  Its  usefulness,  and  make 
and  keep  In  repair  crossings,  both  under 
the  common  law  and  clause  6, 9  50, c.  54.  of 
the  Code,  Is  shown  In  the  case  of  City 
of  Moundsville  v.  Ohio  B.  R,  Co.,  16  M.  B 
Bep.  514,  (decided  this  term.)  That  a  rail- 
road company  faillDg  to  do  this  as  required 
bylaw  1b  guilty  of  malntalutng  a  public 
nuisance  will  sufficiently  appear  from  tlie 
authorities  there  cited.  If  a  nuisance,  it 
is  a  subject  ol  indictment;  and  obstruc- 
tion of  a  highway  Is  a  coQimon-law  nui- 
sance, and  the  statute  Is  only  declaratory 
of  the  common  law.  To  show  that  this 
particular  uulsance  Is  the  subject  of  an  In- 
dictment against  the  railroad  company,  I 
refer  tu  the  authorities  cited  In  the  case 
above  named.  Why,  logically.  Is  not  the 
question  whether  the  company  has  cnm- 
plied  with  Its  duty  triable  by  a  jury  under 
an  indictment  Tor  the  wrong  done  the 
public?  It  Is  simply  a  Question  of  lact  for 
a  Jnry.  If  sued  In  a  civil  action  hy  an  in- 
dividual suffering  from  the  company's 
omission,  the  same  quentlon  Identically 
would  be  for  a  Jury.  If  the  company  has 
met  the  measure  of  its  obligatinn  In  either 
case,  that  would  be  Its  ample  defense. 
What  difference.  In  this  regard,  between 
this  indictment  for  this  nuisance,  and  one 
against  un  individual  for  obstructing  a 
road?  The  question  would  be,  has  the  de- 
fendant followed  or  departed  from  the 
terme  of  its  authority?  Suppose.  In  a  civil 
action  against  the  company.  It  would  file 
a  special  plea  of  the  license  trom  the  coun- 
ty court,  and  the  plaintiff  shuuld  reply 
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that  the  defendant  .had  made  no  restora- 
tlou  ol  the  road,— no  sabatituted  road  at 
all,— woDld  not  therepHcatloD  be  good?  I 
think  fio.  Suppose  the  plea  to  aver  the  li- 
cense, and  that  the  condition  to  restore 
bod  tteen  compiled  with,  (aa  I  think  It 
should  to  be  sood.)  would  not  a  replica- 
tion that  the  road  aa  raitored  waa  bad  be 
S^)od?  The  same  principles  would  apply 
upon  an  Indictment  under  the  plea  ot  nut 
guilty.  Instaacea  are  namerous  where 
otf'rcers  armed  with  process,  or  persona 
acting  under  license,  are  Indicted  under 
the  theory  that  the  authority  or  license 
affords  no  protection  because  ol  excess  be- 
yond, or  departure  from,  or  failure  to 
comply  with  the  name.  I  concede  that 
State  V.  Railroad  Co.,  24  W.  Va.  809,  doea 
not  adjudgs  the  point.  I  remark  that  the 
letter  of  the  nrJer  ot  the  connty  court 
glrlng  leave  to  use  highways  was  an  ex- 
press condition  that  the  company  sboold 
restore  them,— a  grant  strictly  upon  con- 
dition,—and  the  company  canpoC  enjoy 
the  grant  and  dlapenae  with  the  condition. 

Tlie  court  gave  two  Inatructions  asked 
for  by  the  defense,  and  It  la  claimed  that, 
had  the  Jury  obeyed  them,  the  verdict 
'  should  have  been  for  the  defendant,  and 
for  thia  reason  the  trial  court  ought  to 
baveaetlt  aside.  Tbie  would  be  true  as 
to  one  of  the  instraetlons,  were  It  good  in 
law:  bat  It  la  nut.  The  first 'Instruction 
properly  Informed  the  jury  that  If,  when 
the  company,  under  the  anthortty  uf  the 
county  court,  took  the  old  road  for  Us 
track,  It  "at  the  same  time  constructed 
another  piece  of  road,  suitable  and  suffl- 
dent  for  the  use  of  the  pobllc,  In  lieu  of 
that  taken  and  appropriated  for  Ita  road- 
bed or  tracks  by  the  defendant,  and  that 
proper  crossings  were  made  and  kept  In 
repair  by  the  defendant  at  the  points 
where  such  public  road  crossed  the  road- 
bed of  the  defendant,  then  the  Jury  should 
find  for  the  defendant."  The  second  In- 
struction informed  the  Jnry  that  "If,  when 
the  company  took  the  old  road  under  au- 
thority ot  the  county  court,  it  also  con- 
structed a  new  road  In  place  of  the  one 
so  taken  by  It,  for  tliR  public,  and  which 
was  used  by  the  public,  then  the  Jury  cannot 
find  the  defendant,  nnder  this  ludictment, 
guilty,  merely  .  because  the  Jury  might 
think  from  the  evidence  tfaatabettercoun- 

Sroad  could  have  been  constructed  by 
e  defendant  (or  the  public  uae."  The 
instructions  are  Inconslatent,  because 
they  aet  np  different  testa  of  legal  defenae; 
one  requiring  the  new  road  to  be  auitable 
and  aufflclent  for  the  public  use,  the  other 
merely  that  the  company  ahould  l^ave 
made  a  road  for  the  public,  which  was 
used  by  tt.  though  the  Jurr  might  be  of 
opinion  that  It  was  unsuitable  and  In- 
■ufiBcient,  and  that  a  better  one  could 
hare  been  made.  If  the  prlnclplea  we  hold 
are  correct,  the  second  Is  bad.  The  Jury 
found  An  the  evidence  a  different  state  of 
facts  from  that  snpposed  in  tnatructlun 
No.  1 ;  that  Is,  that  the  road  was  not  such 
as  therein  required. .  This  Involves  the 
Wright  of  the  evidence,  and  we  find  our- 
aniTes  nnable  to  eet  aside  the  verdict  be- 
eaasA  unwarranted  by  the  evidence.  The 
evidence  conflicts  as  to  the  adequacy  of 
the  new  road.  There  la  very  eunslderable 


evidence  tending  to  show,  by  a  preponder- 
ance, perhaps,  that  the  company  took 
about  one  fourth  of  a  mile  of  an  old  coun- 
ty road,  wblcb  was  well  macadamised, 
and  very  good, and  on  It  built  Its  roadbed 
and  track,  and  made  out  of  soft  material 
coming  from-  the  excavation- for  Its  road 
a  new  county  road,  Inferior  to  the  old,  be- 
tween Its  track  and  the  West  Fork  river, 
the  river  washing  its  base,  and  not  mac- 
adamising it,  and  that  It  waa  very  bad 
in  wet  weather, nearly  Impa8aable,and  ao 
narrow  that  teams  could  not  pass,  and 
loads  ot  hay  would  hang  over  the  rail- 
road eroBB-tles ;  that  a  better  road  could 
have>bcen  made  between  the  railroad  and 
the  hill  than  between  therallroad  and  riv- 
er, by  cutting  Into  the  base  of  the  hill, 
though  it  would  have  been  more  costly. 
The  aufflclency  of  the  substituted  road  was 
one  for  the  Jury  on  the  evidence,  and  we 
cannot  say  that  the  Jury  plainly  erred  In 
Its  verdict.  Judgment  afllnuad. 
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KBCK  V.  AIXENDEB  et  bL 
(Supreme  Oonrt  of  Afveals  of  West  Tir^nla. 

Dee.  8, 18921) 
Sals  tnrDSB  Trust  Dbbd— ABcaaunmia  Pbiob- 

ITT  or  LiBKS—notTOB  TO  CBSDITOBS  —  AsPOST 
or  CoiOII88IOIf&IL 

1.  Where  there  ere  varioiu  Hens  on  lands 
of  a  Jadgment  debtor.  It  is  error  to  decree  a  sale 
of  hla  laods  to  s&tlsfr  the  aame  witboat  first 
ascertainine  the  amount  of  said  liens  and 
priorities,  for  the  reason  that  to  decree  snch 
■ale  before  ascertaining  the  amount  of  the  sev- 
«al  liens  and  their  respective  priorities  has  a 
tudency  to  saerifiee  the  propertr,  by  disconrar 
ging  the  creditors  from  bidding  as  they  probably 
woDld  if  their  right  to  sausfactioD  of  thmr 
debts,  and  the  order  in  which  they  were  to  be 
paid  out  of  the  proirerty,  had  been  previooslr 
ascertained. 

2.  A  report  of  a  commlstfoner,  unless  ex- 
cepted to  in  time,  will  be  prasnmed  to  be  cor- 
rect, not  only  as  to  the  principles  of  the  accoont, 
bat  as  to  the  evidence  also. 

8.  A  party  to  a  suit  who  has  a  Um  against 
land  which  is  sought  to  be  snbiected,  who  has 
had  notice  of  the  time  and  place  of  aBcertalnlae 
tluB  liens  against  the  same  and  the  amounts  and 
priorities  thereof,  who  fails  to  attend  before 
said  commissioner  at  flie  time  of  settling  said 
account,  or  to  except  to  the  same  after  it  Is 
stated,  after  the  report  of  the  commissioner 
has  been  confirmed  and  a  sale  decreed,  retort- 
ed, and  confirmed,  and  the  proceeds  directed  to 
be  cUstributed  In  accordance  with  the  priorities 
so  ascertained,  will  not  1>e  allowed  to  have  the 
order  of  said  priorities  changed  on  petition  In 
the  nature  of  a  bill  of  reriew,  unless  the  error 
complained  of  la  aacertaininc  said  ralorities  ap- 
pears oa  the  face  of  the  decree  or  he  saffirient- 
ly  occonnts  for  hla  laches. 

4.  Where  defendants  have  bad  ample  Ume 
to  make  a  defense  to  a  suit,  and  have  not  done 
HO,  and  show  no  reason  why  they  have  not  be- 
fore made  snch  defense,  they  cannot  be  permit- 
ted to  come  in  at  the  last  m<»nent  and  raise  sndt 
defmae,  and  have  the  cause  sent  bock  to  a  com- 
mlBsioner  or  otherwise  delayed.  The  answer 
raising  such  defense  may  he  filed,  althou^  un- 
der such  circumstanoes  It  oaiuwt  dday  the  haa^ 
ing  of  the  cause. 
(Syllabua  by  the  Gonrt) 

Appeal  from  elreult  coart,  Ifonongalla 

county. 

Suit  by  Philip  H.  Keek  against  Ellalia 
Allender  and  others  to  determina  the  prt- 
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ority  of  liens  od  certain  property  conveyed 
la  a  trust  deed  to  pUuntflf,  and  enforce 
tbe  •ame.  There  was  a  decree  as  prayed 
for.  Defendants  T.  Fickenpangb  and  f.  S. 
Beed  elalnied  that  tb^r  Hens  had  been 
placed  lonrtb  In  priority  Instead  of  mc- 
ond»  and  moved  tbe  court  to  review  tbe 
proceedinss  and  correct  the  error.  There 
was  a  decree  allowing;  the  correction,  and 
I^aintllf  appeals.  Beversed. 

A.  F.  Bajrmoodt  for  appellant.  B.  L. 
Bwkabir0  and  Okey  Jobaaou,  lor  appei- 
lees. 

English,  J.  This  was  a  suit  in  equity 
bronght  by  Philip  H.  Eecb,  trustee, 
against  Ellsba  C.  Allender  and  others,  In 
the  circuit  court  of  Monongalia  county. 
Tbe  plalntur  In  blii  bill  alleges  that  he  la 
trustee  In  a  certain  deed  of  trust  executed 
by  tbe  defendant  Ellsba  G.  Allender  and 
wife  to  him,  bearing  date  tbe  8d  day  of 
September,  18S6,  and  daly  recorded  In  the 
elerfc'e  office  ol  tbe  county  court  uf  said 
connty.  conveying  certain  real  and  per- 
sonal estate  therein  mentioned  to  such 
trustee  to  secure  tbe  payment  of  anndry 
debts  therrtn  mentioned,  and  to  Indemnify 
and  save  harmless  certain  sureties  of  the 
grantor,  Allender,  therein  also  named, 
with  the  priorities  therein  set  forth,  a  copy 
of  which  trust  deed  was  exhibited ;  the  ez- 
eeutton  of  which  deed  ol  trust  the  plaintiff 
accepted;  and  the  debts  thereby  so  se- 
cured not  having  been  paid  before  the  1st 
day  of  Jannary,1887,nor  yet,  the  plaintiff, 
as  such  trustee,  was  required  to  proceed 
to  make  sale  of  said  property  ao  conveyed 
according  to  tbe  requirements  of  said 
trust  d«ed.  But  tbe  plaintiff  status  tbat, 
when  be  came  to  examine  the  matter  with 
the  view  of  giving  tbe  notice  of  sale  as  re- 
quired by  law*  be  found  that  It  would  be 
manlfeat  eiTor  to  do  so  ontll  tbelegai  title 
waagot  In  for  tbe  realty  so  conveyed  by 
the  trust,  and  until  the  amounts  and  pri< 
oritiee  of  lien  debts  against  said  property 
was  first  ascertained;  that  It  was  found 
that  as  early  aR  the  luth  day  of  October, 
1873,  tbe  said  EllNha  C.  Allender  and  bis 
then  wife  bad  executed  a  dned  of  trust  on 
said  real  property,  except  the  mill,  to  J. 
M.  Hagans,  trustee,  to  secure  tbe  Morgan- 
town  Building  Association  In  the  sum  of 
$500,  which  trust  deed  was  dul.v  recorded, 
a  copy  of  which  was  also  exblhited,  and 
several  other  copies  of  deeds  of  trust  exe- 
cuted by  said  Allender  and  wife  were  also 
exhibited.  And  plaintiff  alleges  that  he 
has  no  adequate  means  of  determining  the 
amount  of  said  trust  Hens  or  any  of  trtem, 
nor  tbe  precise  or  accurate  priorities  of 
many  of  said  liens,  without  the  aid  of  a 
court,  of  equity.  That  besides  said  trust 
liens,  he  found  on  tbe  merhanlcs'  lien 
docket  three  several  unreleased  mechanics' 
Hens  on  said  real  estate,— one  In  favor  of 
William  H.  Houston  ol  $76.83,  recorded 
the  6tb  of  October,  1888,  a  copy  of  which 
was  exhibited;  another  la  lavor  ol  James 
P.  Berkshire  for  9138.82,  recorded  on  the 
Sd  day  of  October.  1888,  a  copy  of  wblcb 
was  also  exhibited ;  also  another  in  favor 
of  Thornton  Plckeupaugh  for  fi{61 .66,  re- 
corded on  the  29tb  day  uf  September,  1883. 
a  copy  of  which  was  also  exhiblteil. 
That,  as  plaintiff  was  Informvd.eome  pay- 


'  ments  had  been  made  on  these  liens,  but 
to  what  extent  be  was  not  informed,  and, 
as  he  was  informed,  said  James  P.  Berk- 
shire had  aaalgned  bla  entire  claim  and 
Hen  to  said  PIckenpangfa.  who  was  now 
tbe  owner  of  the  same.  That  there  were 
several  Judgments  entered  upon  the  Judg- 
ment Hen  docket  of  said  cognty  against 
said  Allender,  constituting  llepn  upon  said 
real  estate  so  far^  as  the  same  remain  un- 
satlBfled,  and  the  names  of  said  Judgment 
creditors  and  tbe  amovnta  and  dates  ol 
their  Judgmmta  are  set  iortb  and  copies 
thereof  exhibited.  And  the  plaintiff  prayed 
that  said  cause  might  be  referred  to  a 
commissioner  to  ascertain  and  report  the 
several  liens  against  the  said  property  and 
their  several  priorities ;  that  a  receiver  be 
appointed  to  take  charge  of  and  operate 
a  mill  owned  by  said  Allender;  and  that 
a  bale  ol  said  property  be  decreed,  and  the 
proceeds  distributed  according  to  tba 
rights  of  tbe  parties.  The  defendants  ac- 
cepted service  of  process,  and  agreed  that 
the  cause  might  be  placed  on  the  docket 
at  the  February  term,  1887,  and  by  con- 
sent a  decree  of  reference  was  ordered  to  a 
commissioner  to  ascertain  and  report  the 
liens  and  tbdr  priorities  la  tbe  bill  men- 
tioned, or  existing  against  tbe  property  in 
the  bill  mentioned ;  and  by  like  consent  it 
was  agreed  that  a  receiver  be  appointed 
by  said  court  to  take  charge  of  eald  mill 
property,  and  run  or  use  tbe  same  to  the 
best  advantaae  of  said  creditors,  until  a 
sale  of  said  property  should  be  made,  or 
until  the  further  order  ol  tbe  court.  On 
the  18th  day  ol  June,  1887,  a  deem  waa 
rendered  in  said  cause,  at  which  time  the 
same  was  heard  on  the  papers  theretofore 
read  therein,  and  upon  order  made  therein 
at  the  February  term  of  said  court,  and 
upon  the  report  of  Commissioner  M.  M. 
Dent,  made  In  pursuance  of  said  order, 
and  filed  June  18,  3887;  and  said  report 
appearing  to  be  regular  on  Its  face,  and 
there  being  no  exceptions  taken  or  filed. to 
said  report,  the  same  was  thereby  ap< 
proved  and  conSrmed.  On  consideration 
whereof  it  was  adjudged,  ordered,  and  de^ 
creed  that  the  several  claims  and  priorities 
thereof  stand  and  remain  as  In  said  re- 
port stated,  setting  forth  the  Hens  and 
priorities  in  accordance  with  tbe  findings 
of  said  commissioner's  report,  which  sev- 
eral sums  of  money,  with  their  respective 
interests,  were  thereby  decreed  and  or< 
dered  to  be  paid  out  of  the  proceeds  of 
said  real  and  personal  estate  In  the  order 
of  their  priority,  and  to  tbe  persoua 
thereinbefore  stated,  and  ao  far  as  said 
property  or  the  proceeds  tbereol  should 
prove  sufficient;  provldins  that  it  any 
sums  of  money,  or  any  material  part  or 
parts  of  any  such  sums,  had  been  paid,  or 
should  be  thereafter  paid,  by  persons  oc- 
cupying the  relation  of  surety  to  said  Al- 
lender, In  all  such  case^  such  Hurety  or 
sureties  ahould  he  snbstliuted .  to  the 
rights  ol  the  creditors  to  whom  or  for 
whose  benefit  such  surety  made  such  pay- 
ment, and  be  entitled  to  receive  of  the 
proceeds  of  said  property,  real  or  per* 
Bonal,  to  the  same  eztentas  such  crodltora 
would  have  done  but  fur  such  payment; 
and  special  commissioners  therein  appoint- 
ed were  directed  to  advertise  and  sell  said 
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property  npon  the  terms  therein  pre- 
scribed. Ou  the  IStb  day  of  October,  1SS7, 
said  special  commlsslnnera  so  appointed 
harinie  retarned  their  report  of  the  sale  of 
said  property,  aod  there  beloK  no  exrep- 
tlona  thereto,  the,  same  was  coaflrmed; 
nnd  It  appearing  trom  said  report  that 
the  enm  of  {5,805  was  realized  from  the 
sale  of  said  r«al  estate,  and  972.55  from  the 
sale  of  said  persoaalty,  salcl  spndnl  com- 
missioners were  directed  to  collect  the 
proceeds  of  said  Bales,  and,  after  deductiDK 
costs  and  commlsslonB  on  said  sales,  they 
were  directed  to  pay  the  couts  of  a  chan- 
cery suit  broaght  by  William  1.  Protzman 
et  al.  to  enforce  the  mecnanlcfl*  liena 
against  the  real  estate  mentioned  In  this 
cause  before  tbls  cause  was  brought,  and 
then  to  pay  the  resldoo  o(  the  proceeds  of 
said  sale  of  said  real  estate  to  the  lien 
creditors  In  the  order  of  their  priority,  as 
set  forth  and  ascertained  in  the  decree  of 
sale  aforesaid,  and  to  apply  the  proceeds 
of  nald  personal  estate  to  the  debt  of 
$286.15  due  to  Crawford  &  Co.,  accored  In 
the  trust  deed  to  P.  H.  Keck,  trustee.  On 
the  m  day  of  Mnrch.  1SKS,  mid  Thornton 
Plckenpaagb  and  Isaac  S.  Reed  filed  their 
petition  for  a  rehearing,  In  which  they  al- 
lege that  they  were  made  parties  dRfend- 
ants  in  ssld  suit  of  P.  li.  Keck,  trustee, 
agRlnst  Elisba  C.  Allender  and  otbers, 
which  Is  stlU  pending  In  said  court,  and 
were  duly  served  with  process,  but  so  far 
had  not  appeared  In  the  case  except  to 
save  costs  by  accepting  process,  and  agi<ee- 
Ing  that  the  ease  might  be  expedited  by 
reference  to  a  commissioner  and  the  ap- 
pointment of  a  receiver;  that,  as  atlef^ed 
In  the  bill,  thtjy  bad  filed  their  respective 
accounts  and  mechanics'  liens,  which  ac- 
counts were  Just  and  truly  stated  against 
the  said  Allender  and  his  real  estate,  and 
which  constltoted  about  the  Qrst  lien  on 
his  real  estate  which  ri'malns  unpaid  un- 
der the  statute  In  siic.h  case  madeand  pro- 
vided; that  within  the  time  required  by 
said  act  they  had  lastltuted  their  suit  in 
equity  to  preserve  and  enforce  their  said 
Hens,  wblcb  Is  also  pending  In  said  court; 
that  petitioners,  feeling  and  knowing  that 
they  had  thus  acquired  the  prior  liens 
against  said  real  estate,  and  that  their 
debts  were  secured  to  them,  and  suppos- 
ing and  believing  that  their  said  Hens  had 
been  properly  and  correctly  reported  by 
said  Commissioner  Dent,  and  given  their 
proper  priority,  rested  easy  about  the 
matter,  and  did  not  discover,  antil  after 
the  sale  had  been  made  (under  the  decree 
In  saidcause)  and  confirmed,  that  the  said 
commlssioneF  had  made  a  plain  mistake 
against  them  In  reporting  their  said  Hens, 
by  reporting  and  fixing  the  same  to  begin 
and  attach  from  the  date  or  time  only 
when  their  said  accounts  were  filed  In  the 
clerk's  oftlce  of  the  county  court  of  said 
county,  instead  of  from  the  time  the  work 
and  labor  were  performed  and  the  materi- 
als tarnished,  etc.,  mentioned  and  fl«t  out 
In  their  respective  accounts  as  provided 
and  secured  to  them  by  said  act,  and  In 
reporting  theirs  as  the  fourth  Instead  of 
the  second  lien  against  said  real  estate,  as 
they  in  tact  were  and  still  are;  and  that 
there  is  also  a  plain  error  against  petition- 
er Fickenpaugh  as  to  his  own  account  In 


the  decree  for  sale,  and  decree  conflrtalng 
the  same.  In  allowing  him  only  9243.90  in- 
stead of  9848.90,  as  mported  by  Commis- 
BtonerDent;  and  they  aver  that,  by  rea- 
son of  the  said  error  appearing  on  the  face 
of  said  commissioner's  report,  they  will,  II 
the  same  be  not  corrected,  lose  a  consider- 
able part  of  their  said  debts,  as  the  pro- 
ceeds of  said  real  estate,  after  dlscbai^ng 
the  Hens  prior  to  theirs  as  so  erroneoasly 
reported  by  said  commissioner,  would  be 
Inaufflctont  to  pay  their  said  debts  by  sev- 
eral hundred  dollars;  and  they  pray  tbat 
the  said  case  of  Keck,  trustee,  against  Al- 
lender and  others,  may  be  reheard  and  re- 
viewed, and  the  said  error  so  appearing 
on  the  face  of  said  commissioner's  report 
and  decrees  be  corrected,  and  so  much  of 
the  decree  In  said  cause  of  the  October 
term,  1K87,  confirming  the  said  sale,  as  di- 
rects the  con>ml8RlonerH  who  made  aald 
sale  to  pay  ou  t  of  the  proceeds  to  come  into 
their  hands  the  second  and  third  liens  as 
reported  by  aald  commissioner  before  pay- 
ing the  petitioner's  said  liens,  be  also  cor- 
rected and  set  aside,  and  the  rights  of  the 
petitioners  In  the  premises  protected  and 
reserved  unto  them ;  and  they  prayed 
tbat  the  said  Philip  H.  Keck,  trustee,  and 
the  defeudantH,  naming  them,  other  than 
the  petitlonera,  be  mode  parties  defend- 
ant to  said  petition,  and  for  general  relief. 
Afterwards,  on  the  14th  day  of  June.  1888, 
said  PIckenpauKh  and  Isaac  H.  Beed  by 
their  counsel  moved  the  court  tn  correct 
certain  errors  against  them,  appearing, 
as  they  alleged,  on  the  face  of  the  proceed- 
ings In  said  suit  In  equity  of  Keck,  trustee, 
against  G.  C.  Allender  and  others,  said 
alleged  errors  being  set  forth  In  a  notice  of 
said  Plckenpaugh  and  Keeil  which  they 
claimed  to  have  served  on  Philip  H.  Keck, 
trustee,  W.  B.  Long.  W.  I.  Vandervort,  L. 
T.  Keck,  and  George  C  Baker;  and  the 
court,  not  being  advised  of  its  Judgment 
In  that  behalf,  took  time  to  consider  the 
same.  On  the  8tb  day  of  October.  1889, 
PhlHp  H.  Keck,  trustee,  William  I.  Van- 
dervort,  and  W.  B.  Long  appeared  In 
court,  and  demurred  tu  s&ld  petition  or 
bill  of  review,  and  filed  thel^  Joint  answer 
thereto.  On  the  9th  day  of  October,  1889. 
the  said  Plckenpaugh  and  Reed  filed  their 
Joint  answer  to  the  plaintiff's  bill,  to 
which  plaintiff  replied  generally;  on  wblcb 
ansn-er  exceptions  In  writing  were  ln< 
dorsed,  butln  the  flnul  decree  of  the  17tb 
day  of  October,  1889,  said  exceptions  were 
not  noticed.  The  case  was  further  heard 
on  the  17tb  day  of  October,  1889,  aud  the 
court  held  that  there  was  an  error  appar- 
ent on  the  face  of  Commissioner  Dent's  re- 
port In  stating  and  reporting  the  mecban- 
Ics*  liens  of  said  Plckenpaugh  and  Reed  aa 
the  fourth  instead  of  the  second  Hen 
against  the  realestateof  the  said  Allender. 
which  it  was  the  duty  of  the  court  to  cor- 
rect, a  nd  also  a  n  error  a  p  peering  on  tbe face 
of  tbe  decree  of  sate  and  the  confirmation 
of  tbe  same  of  9100  against  the  said  ^ck- 
enpaugh.in  stating  and  decreeing  thesnm 
only  of  9248.90  instead  of  9843.00.  and  that 
It  was  competent  and  proper  to  correct 
tbe  said  errors  In  said  proceeding;  and  It 
was  decreed  that  the  said  errors  be  cor* 
rected  accordingly,  and  that  the  commis- 
sioners who  made  tbe  sale,  out  of  tbe  pro> 
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ceeds  then  Id  tbeir  hands,  or  to  come  Into 
tiMiT  baDfle,  do  pay  to  the  said  Picken- 
paogb  and  Reed,  reapectlvely,  ortbelr  aa- 
slgoeee,  as  the  second  Ilea,  their  said  claims 
as  corrected,  and  that  they  apply  the  resl* 
dae  of  said  proceeds  to  tbe  other  liens 
aKatnat  said  property  aa  reported  and  set- 
tled by  tbe  former  decrees  and  as  thereby 
corrected;  and  from  this  decree  'William 
B.  hong  and  William  I.  Vandervort  ob- 
talDud  this  appeal.  ' 

Tbe  first  question  I  shall  consider  In  the 
determination  of  tbls  case  Is  whether  the 
petition  filed  by  the  dBlendanta  Plcken- 
pangb  and  Beed,  and  treated-ln  the  decree 
complained  ol  us  a  bill  of  rerlew.  eon- 
tains  tbe  ebaracteristicB  of  a  Mil  oi  re- 
Tiew.  and  should  have  been  filed  and  treat- 
ed as  such.  "There  are  but  two  causes  for 
which  a  bill  of  review  will  be  admitted  or 
allowed,  arid  tbny  are  either  error  In  la  w 
appearing  on  the  face  of  tbe  decree 
wlthoat  further  examination  of  matters 
in  fact,  or  some  new  ma  tter  wblcb  bas 
arisen  In  time  after  the  decree,  and  not 
any  now  proof  wblcb  might  have  been 
used  when  tbe  decree  was  made;  but  up- 
on new  proof  that  has  been  dlseoTered, 
after  tbe  decree  was  made,  which  tbe  par- 
ty conld  not  bare  known  by  the  usn  of 
reasonable  diligence,  a  bill  of  review  may 
be  groanded  or  admitted  by  leave  of  tbe 
court,  and  not  otberwlse,  **— as  Is  stated  In 
Bart.  Ch.  Pr.  p.  m.  "A  Mil  of  review  lies 
only  under  one  or  both  of  tbe  circumstan- 
ces of  error  In  law  appearing  In  the  body 
of  the  decree  without  farther  examination 
of  matter  In  fact,  or  because  of  some  new 
matter  wblcb  baa  arisen  since  tbe  decree, 
and  not  of  any  new  proof  which  might 
ha  vt)  been  used  when  the  decree  was  mad^ 
although  a  bill  may  be  grounded  apon 
proof  uf  matter  existing  before  the  decrM, 
but  which  conld  not  possibly  have  been 
Qsed  when  tbe  decree  was  made.  In  otb- 
er  words,  the  two  clrcumstaaces  are— 
First,  for  error  apparent  upon  the  face  of 
the  decree;  and,  secontfi[y,  upon  dlscovdry 
of  new  matter. "  Story,  Eq.  PI.  5  404, 
propounds  the  law  as  follows:  "There 
are  but  two  cases  in  wblcb  a  bill  uf  re- 
view Is  permitted  to  be  brought,  and  these 
two  cases  are  settled  and  declared  by  the 
first  of  the  ordinances  In  chancery  ul  Lord 
Chancellor  Bacon,  respecting  bill  uf  review, 
wblcb  ordinances  have  never  been  depart- 
ed from.  It  In  aa  ioUows:  "No  decree 
sball  be  reversed,  altered,  or  explained, 
being  once  under  tbe  great  seal,  but  upon 
bill  of  review;  and  no  bill  of  reriew  shall 
be  admitted  except  It  contain  errorln  law, 
appearing  in  the  body  of  the  decree,  with- 
out further  examination  of  matters  In 
fact,  ur  some  new  matter  which  hath 
arisen  In  time  after  the  decree,  and  not  any 
new  proof  which  might  have  been  used 
when  the  decree  was  made.  Nevertheless, 
upon  oew  proof  that  is  come  to  light  after 
the  decree  was  made,  which  could  not 
possibly  have  been  used  at  the  time  when 
the  decree  passed,  a  bill  of  review  may  be 
groanded  by  the  special  license  of  the 
court,  and  not  otherwise.  ■  So  that  from 
this  ordinance  a  bill  of  review  may  be 
brought— i'/raf,  lor  error  of  law;  stcondljr, 
upon  discovery  of  new  matter."  And  at 
section  414  the  author  says:  "In  the  next 


place,  another  qualiBcatlon  of  the  rule, 
quite  as  Importantand  instructive, Is  that 
the  matter  must  not  only  be  new,  but  It 
must  be  such  as  the  party,  by  the  use  of  rea- 
sonable diligence,  could  not  have  known; 
for  If  there  be  any  laches  or  negllgauce  in 
this  respect,  that  destroys  the  title  to  the 
relief."  As  to  what  Is  meant  by  an  error 
apparent  on  the  face  uf  the  decree,  BIArt. 
Ch.  Pr.  (volume  1,  p.  384)  states  the  law 
thus:  "The  error  cnmpluined  of  must  be 
apparent  on  the  face  of  tbe  decree  and  the 
plendings,  for  the  evidence  in  tbe  case  at 
large  cannot  be  examined  to  ascertain 
whether  the  court  misstated  or  mlsander- 
atood  the  tacts;  nor  Is  It  at  all  ground  of 
review  that  the  matters  decreed  are  con- 
trary to  the  proofs  In  the  case,  or  that 
tbe  court  decided  wrongly  on  a  question  of 
Tact;  but  for  the  purpose  of  examining 
all  errors  of  law,  the  bill,  answer,  and 
other  proceedings  are  in  our  practice  as 
much  a  part  of  tlm  record  before  tbe  court 
as  the  decree  Itself;  foritls  only  by  acom- 
parlson  with  the  former  that  the  correct- 
ness of  the  latter  can  be  ascei*talned,  and 
all  these  may  be  looked  Into  to  find  errors 
on  the  face  of  the  decree."  A  bill  of  re- 
view forms  no  part  of  the  proceedings  In 
tbe  original  cause,  but  Is  offered  after  the 
suit  is  completely  ended.  See  Bowyer 
Lewis,  1  Hen.  &  M.  664.  Brooks,  J.,  In 
Parker  v.  Dlllard,  6  Vr.  Law  J.  888,  de- 
fines error  of  law  apparent  on  tbe  face  of 
tbe  decree  as  error  appearing  In  tbe  rec- 
ord exclusive  of  the  evidence. 

The  petition  under  consideration,  if  It  Is 
to  be  regarded  as  a  bill  of  review,  must  be 
regarded  as  having  been  filed  for  errors  of 
law  upon  the  face  of  tbe  decree;  otherwise 
it  would  have  contained  allegations  as  to 
evidence  which  had  been  newly  discov- 
ered, and  it  must  have  been  accompanied 
by  nn  affidavit  that  the  new  matter  could 
not  be  produced  or  used  by  tbe  party 
claiming  the  benefit  of  It  in  tbe  original 
cause,  wblch  affidavit  must  also  state  the 
nature  uf  the  new  matter,  In  order  that 
tbecourt  nitgbtexerclse  Its  judgmentnpon 
Its  relevancy  and  materiality.  See  Story, 
Eq.  PI.  S  412.  No  affidavit  of  this  charac- 
ter has  been  filed,  and  consequently  we 
Diust  regard  said  bill  of  review  as  filed  for 
errors  of  law  apparent  on  the  face  of  the 
decree.  Keeping  In  view  chese  principles 
which  tbe  law  prescribes  with  reference  to 
bills  uf  review,  let  us  see  whether  aueh  er- 
rors of  law  are  made  to  appear  from  the 
pleadings,  proceedings,  and  the  face  of  tbe 
decree  complained  of  as  would  aatborlm 
the  correction  which  was  subsequently 
made  by  said  circuit  court.  Looking  to 
the  plaintiff's  bill,  we  find  It  alleges  that 
the  plaintiff  finds  standing  on  the  mechan- 
ic's lien  docket  three  several  unreteased 
mechanics'  liens  on  said  real  estate,— one 
in  favor  of  James  P.  Berkshire  for 
recorded  on  the  2d  day  of  October,  1883, 
exhibiting  a  certified  copy  thereof;  an- 
other In  favor  of  Thornton  PIckenpaugb 
for  9361.56,  recorded  on  the  29tb  day  of 
September,  1883,  a  certified  copy  of  which 
is  exhibited;  and  another  In  favor  of 
Isaac  Beed  tor  $248.12,  recorded  on  the 
Uth  day  of  October,  18S.3,  a  copy  of  which 
is  also  exhibited.  TbeCodeof  1887  (chapter 
75, 518)  provides  that"  when  a  debt  secured 
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byaacta  lien  !■  fally  paid,  at  any  time  after 
tiach  creditor  shall  have  Qled  hie  aeeouat 
ID  the  office  of  the  clerk  ot  the  county 
court,  BDch  creditor  shall  cause  the  clerk 
to  enter  adlaebarge  at  ancta  lien  in  the 
mnri^n  of  the  book  In  which  each  account 
la  entwed,  and  immediately  opposite 
thereto,  or  shall  esecute  a  release  thereof, 
which  may  be  recorded  in  the  book  In 
which  the  aeconnt  Is  entered and  what 
Is  meant  by  the  allegation  In  the  bill  that 

Slalntm  flnds  standing  on  the  mechanic's 
en  docket  three  several  unreleased  me- 
chanics* liens  la  that,  so  far  as  appears 
from  the  record,  they  appear  to  be  unrft- 
leased  as  reqntred  by  the  statute  above 
quoted,  so  far  as  appears  by  the  mechan- 
ic's lien  docket,  because.  If  said  parties 
claiming  said  Hens  bad  discharged  the 
same  by  fining  to  bring  suit  within  six 
months  after  the  account  was  filed  with 
the  clerk,  the  fact  would  not  appear  by 
the  mechanic's  lien  docket,  or  by  any 
other  mutter  ol  record,  but  might  be 
shown  by  extraneous  evidence.  Section 
II  ot  chapter  75  ol  the  Code  of  1S87  pro- 
vides that,  nnless  a  salt  to  enforce  such 
lien  Is  commenced  witbin  six  months  after 
the  person  desiring  to  avail  himself  there- 
of Shall  have  filed  hia  account  In  the  elerk'a 
office  as  hereinbefore  provided,  such  Uen 
Shall  be  discharged,  but  a  suit  commenced 
by  any  person  having  sneh  lien  shall,  for 
the  purpose  ot  preMrvlng  the  same,  inure 
to  the  benefit  of  all  other  persons  having 
a  lien  under  this  chapter  on  the  same 
property.  Now,  It  will  be  percelvnd  from 
the  record  that  these  mechanics'  liens  ot 
Plekenpauftb  and  Reed  were  filed  fa  the 
clerk's  office  of  aald  county  In  September 
and  October,  1883,  and,  so  far  as  appears 
from  the  record  and  proceedings  in  this 
cause,  no  suit  was  bronght  by  either  of 
them  In  six  months  thereafter  to  enforce 
said  Hens ;  oeltber  does  it  appear  that  any 
person  having  a  mechanic's  lien  on  the 
same  property  brought  a  suit  to  enforce 
bis  mechanic's  lien  within  six  mqnths  after 
he  acquired  the  same,  orsoas  in  any  man- 
ner to  lunre  to  the  benefit  of  said  Bned  or 
Plchenpangh,  so  as  to  preserve  their  said 
liens.  The  onl.v  reference  to  any  such  salt 
appears  in  the  decree  in  that  portion 
thereof  directing  tbe  dlsburaement  of  the 
proceeda  o(  the  aala  of  the  real  estate  In 
ttaa  bill  mentioned.  Said  eommiasloners 
were  directed  "to  pay  the  costs  of  the 
chancery  suit  ol  Wm.  I.  Protaraan  et  al. 
against  E.  C.  Allender  et  al.,  brought  to 
enforce  the  mechanics*  Hens  of  aald  Prots- 
man  and  others  against  the  real  estate  In 
the  bill  and  prfKeedlngs  mentioned  In  this 
eaase.  and  before  this  cause  waa  brooght 
and  Inatttuked.'*  It  nowhere  appears 
when  said  Protsman  acquired  his  Hen,  or 
whether  ai^d  Hen  was  valid,  or  when  said 
suit  was  Instituted  .—whether  in  time  to 
preserve  hlsllenornot;  nor  doee  It  appear 
that  eitbei  Pickenpangh  or  Reed  were  par- 
ties to  said  suit.  Said  Pickenpangh  and 
Reed.  In  their  petition,  allege  that  within 
tbe  time  required  by  aald  act  tbcgr  Insti- 
tuted their  suit  in  eqnlty  to  preserve  and 
enlorea  their  said  Uene,  which  la  also  pend- 
ing ia  said  court.  They,  however,  do  not 
allege  when  said  suit  was  brought,  in  or- 
der that  tlw  court  maylndge  an  to  wheth- 


er tbe  requirements  of  the  law  have  been 
complied  with;  neither  do  said  facte  ap- 
pear on  the  face  ot  the  decree  and  proceed- 
ings. Returning,  then,  to  the  question  aa 
to  whether  said  petition,  when  eonridered 
as  a  bill  of  review,  is  sustained  by  tbe  rec- 
ord of  tbe  case  sought  to  be  thereby  r^ 
viewed,  we  again  rerert  to  the  faet  that 
said  bill  of  review  Is  not  predicated  upon 
any  newly-discovered  evidence,  bat  relies 
solely  upon  errors  ot  law,  and  upon  such 
a  hill  It  la  not  allowable  to  look  Into  tbe 
evidence  ot  the  ease  in  order  to  show  the 
decree  to  be  in  error  as  to  its  statement  of 
facts;  and  if  the  decree  does  not  contain  a 
statement  ot  facta  on  whleh  it  is  based, 
there  can  be  no  relief  by  bill  of  review ;  an 
appeal  is  the  remedy.  See  Nichols  v.  Heirs 
of  Nichols.  8  W.  Va.  )78,  point  8  of  aylla- 
bus.  In  order  that  the  said  bill  of  review 
should  be  aastaloed  It  waa  necessary  that 
it  should  appear  from  the  face  ot  the  de- 
cree and  the  pleadings,  not  only  that  said 
plalotiffs  In  the  said  iwtltion  bad  valid 
anil  snbBlstlng  liens  by  reason  of  having 
compiled  with  the  requirements  of  the 
statute  In  reference  to  mechanics'  liens, 
bat  that  tbe  court  had  committed  an  er- 
ror In  aacertalnlng  the  priority  of  the  liens 
to  the  prejudice  of  the  {rialntltta.  The  re- 
port of  tbe  commissioner  In  this  case  waa 
unezeeptad  to,  and  under  the  rulings  of 
thla  court  win  be  presumed  to  tw  correct, 
not  only  as  to  the  principles  ot  the  ac- 
count, but  as  to  the  evidence  also.  See 
Ward  V.  Ward,  21  W.  Ta.  302.  In  which 
case  it  waa  held  tbat  a  eommlsslooer's 
report  rightly  referred,  on  tbe  face  ot 
which  no  error  appears,  wlU  be  prsanmed 
by  the  court  as  admitted  to  bo  correct  by 
the  parties,  not  only  so  far  as  It  settles 
*the  prlDclpIea  ot  the  account,  but  also  In 
regard  to  the  sufficiency  of  the  evidence 
opon  which  It  la  founded,  except  la  ao  tar 
and  to  such  parte  thereof  as  may  be  ob- 
jected to  by  proper  exception  taken  there- 
to before  the  hearing;  and  the  court  at 
the  bearing  la  bonnd  to  otmerve  the  rules 
ot  equity  practice;  and  It  la  error  In  the 
court  at  the  hearing  to  remodel  and  re- 
state the  whole  acconnt  stated  In  such  m- 
port,  and  enter  a  decree  on  ite  own  state- 
ment, wlthoQt  reference  to  the  acconnt 
stated  by  tbecommisaioner,  or  the  action 
ot  tbe  parties  In  exerting  or  nonexeept* 
Ing  thereto.  See  Thompson  v.  Catlett,  24 
W.  Va.  S%;  I^nch  t.  Henry,  26  W.  Va. 
418.  In  snatalning  aald  bill  ot  review, 
therefore,  and  the  action  of  the  court 
thereon,  the  plalntllfs  were  not  only 
bonnd  to  show  tbe  existence  ot  their  liens 
from  tbe  decree  and  pleadings,  bnt  also  to 
overcome  said  presumption  as  to  the  cor- 
rectness of  aafd  commlarioner's  report 
which  was  onezoeptod  to,  which  th^ 
have  failed  to  do.  It  Is  true  the  said  Pick- 
enpaugh  and  Reed,  on  the  9th  day  of  Oc- 
tober, 1889.  filed  their  Joint  answer.  In 
which  they  set  forth.  In  substance,  what 
was  contained  In  said  petition  with  refer- 
ence to  filing  tbrir  mechaDics*  lleno,  and 
Instltotlng  a  chancery  snit  In  time  to  pre- 
serve their  lleos,  but  in  our  opinion  said 
answer  waa  filed  too  late  to  delay  the 
cause  until  evidence  could  betaken.  This 
court  held, In  the  case  ol  Wyatt  v. Thomp- 
son, 10  W.Ta.  M6,  tbat  ^  where  detond- 
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anta  bare  bad  ample  time  to  make  a  par^ 
ticalar  defenBC  to  a  enlt,  and  have  not 
done  so,  and  ebow  no  reason  wby  tbey 
bave  nut  before  made  amh  defense,  tbej 
cannot  be  permitted  to  come  In  at  thelast 
moment  and  raise  soeb  defense,  and  bare 
the  eaase  sent  back  to  a  eommlsnlomer  or 
otherwise  delayed ;  bat  tbe  answer  ralidng 
HQcb  defense  may  be  filed,  althongb  under 
sncfa  clrcomstances  It  cannot  delay  tbe 
bearins  of  the  caose.**  In  tbe  case  of  Mar- 
ling y.  Robrecfat.  IR  W.  Va.  440,  tbls  conrt 
held  that,  "  where  there  are  Tarlnns  Hens 
on  land  of  a  Jodgment  debtor.  It  Is  error 
to  decree  m  sale  of  tbe  lands  without  flmt 
aseertalninff  the  amount  of  the  Hens  and 
their  priorities  for  the  reason  that  to  de- 
cree such  sale  before  ascertaining  the 
amount  of  the  soTeral  liens  and  their  re- 
spective prlo^ltlee  has  a  tendency  to  sac- 
rlflre  the  property,  by  discouraging  tbe 
creditors  from  bidding  as  they  probably 
would  It  thdr  right  to  satlataetion  of  the 
debts,  and  the  order  ta  which  they  were 
to  be  paid  out  of  the  property,  bad  been 
previously  ascertaiued.  lu  the  case  un- 
der consideration  the  amounts  and  prior* 
ItlcR  of  tbe  Hens  against  tbe  real  estate 
had  been  ascertained  and  reported  by  a 
commissioner  before  whom  said  Plcken- 
paugb  and  Reed  bad  ample  opportunity 
of  appearing,  and  said  eommisaiooer'a  re- 
port had  bran  approved  and  confirmed 
by  tbe  coort  without  exception,  and  a 
sale  ot  said  real  estate  had  been  made,  the 
sale  reported  and  confirmed,  and  a  dis- 
bursement of  tbe  proceeds  directed  by  the 
commissioners  wbo  made  the  sale,  before 
said  Pickeupaugb  and  Reed  presented 
their  petition;  and  yet  tbe  court  below  in 
the  aeeree  complained  ot  corrected  and 
changed  the  prtorltleaot  tbe  liens  on  said 
realty,  and  directed  the  eommlasloners 
wbo  made  said  eale,  in  making  their  di»- 
bnrsement,  to  do  so  In  accordance  with 
tbe  order  of  priority  as  thereby  corrected. 
This  ruling  of  tbe  court  we  must  regard 
aa  crroneona,  for  the  reasons  hereinbefore 
stated.  As  to  tbe  error  suggested  in  tbe 
notice  In  stating  the  amount  of  Picken- 
paugh'a  lien  at  134S.00  instead  of  fS4S.90. 
as  reported  by  the  commissioner,  thia 
must  be  regarded  as  a  clerical  error  In 
draftiog  the  decree,  and  as  tbe  aggregate 
of  the  two  liens  was  properly  stated,  and 
there  was  something  on  the  face  ot  the 
decree  bj  which  It  conid  be  proiwriy  cor- 
reeted,  I  think  It  was  properly  correcttKl. 
The  decree  of  October  17,  1889,  In  other 
respects  must  be  reversed,  for  the  reasons 
above  stated,  and  the  cause  remanded  to 
tbe  drcnlt  court  of  Monongalia  county 
tor  farther  proceedings  to  be  bad  ther^. ' 


(nW.Ta.9IV) 

BOOOIB88  r.  OHBaAPBAKB  ft  O.  BY.  00. 
(St^remt  Ooort  of  Appe&lB  of  West  YlciAnia. 

Dae;  10^  1882.) 
CUaaiSM  —  Who  abi  PASsuraans  —  Thhuts  or 

SnonoM— Juifnm  nam  Kovxira  TsAnr-^Lu.* 

MUTT  ros  Ihjubibs. 

1.  A  peraon  harlns  a  tildcct  for  paiMga 
mm  a  nulnwd,  who  boards  a  fteti^t  tnuui 
wmA  does  not  eonr  pusemsera,  bcUaring  tha 
tiAaC  good  OD  that  train,  is  to  be  tcaatad  as  a 
paaaangT.  and  Is  not  a  trispssaar. 


^  Tlw  eondnefeor  ordem  an^h  persw  to  set 
off  the  tralo  while  running  at  a  speed  whleh 
would  endanger  him  in  getting  off,  uie  ccmdaet- 
or  refosiag  to  stop  the  train  to  allow  him  to 
get  off,  and  In  violent  and  insulting  language 
threatena  to  eject  the  person  from  the  train 
by  force'  if  such  order  u  not  obeyed,  and  has 
fcffce  at  his  command  to  execute  sndi  threat 
and  the  person  jumps  from  the  train  to  avoid 
ejection  by  force.  This  Is  sufficient  compulsion 
or  show  of  force  to  excuse  the  peraon  from  the 
charge  of  contributoiy  negligence  in  so  jumplnc 
from  the  train. 
(Syllabus  by  the  Court.) 

Error  toclrcuit  court,  Kanawha  county. 

Trespass  on  the  case  by  John  G.  Boggeaa 
agalnat  tbe  Chesapeake  ft  Ohio  Railway 
Company  to  recover  for  personal  Injarles. 
A  demurrer  to  the  declaration  was  sus- 
tained, and  Jndflrment  rendered  for  defend- 
ant.  Plalntilf  brings  error.  Heversed. 

A.  Burlew  and  Okey  Jobnaon,  for  plain- 
tiff In  error.  J.  E.  CbUtoo^  for  defendaot 
in  error. 

Brannon,  J.  John  Q.  Boggees  brought 
an  action  of  trespass  on  thecase  In  the  cir- 
cuit court  of  Kanawha  county  against  tbe 
Chesapeake  ft  Ohio  Railway  Company, 
and  a  demurrer  to  the  declaration  was 
sustained,  and  Judgment  rendered  for  the 
defendant,  and  the  case  was  brought  here 
by  the  plalntilf.  The  declaration  alleges 
that  the  plaintiff  purchased  of  the  defend- 
ant a  ticket  for  bis  passage  upon  Its  rail- 
road from  Brownatown  to  Charleston, 
and  got  upon  a  freight  train  to  go  to 
Charleston,  and  that  be  believed  that  tbe 
ticket  entitled  him  to  rldeupon  said  train, 
and.  that  while  the  train  was  mnntng  at 
a  speed  which  made  it  extremely  danger^ 
oos  for  one  to  get  off  it,  without  snlfering 
serious  bodily  Injury,  tbe  conductor  " or- 
dered and  directed  the  plaintiff  to  leave 
said  train,  and  refused  to  stop  said  train 
to  enable^ald  plaintiff  to  do  so  without 
injury,  and  there  and  then,  in  violent  and 
insulting  language, threatened  to  put  said 
plaintiff  off  said  train  force  it  be  declined 
to ob^ said  order;  and  beUevIng that  said 
agent,  with  soeb  force  as  be  could  com- 
mand, would  be  ab]e  to  and  would  eject 
the  plalntilf  from  said  train  by  force  If  he 
nndertook  to  resist  him,  and  believing, 
also,  that  an  attempt  to  resist  said  agent 
would  result  In  more  serious  injury  to  the 
plalntilf  than  be  would  be  likely  to  receive 
by  attempting  to  get  off  said  train  with- 
not  eollisioD  with  aald  agent,  and  to  avoid 
being  forcibly  ejected  from  said  train,  he 
nndertook  to  get  off  said  train,  and  In  do- 
ing so  used  every  care  and  precaution  pos- 
sible, but  said  train  was  running  at  such  a 
rapid  rate  that  In  Jumping  from  it  he  was 
Injured."  etc. 

We  cannot  regard  the  plaintiff  a  tree- 
pasaer.ir  that  be  matei^al;  foreven  a  iraa. 
passer  on  a  train  most  be  ejected  at  a 
proper  time  and  In  a  proper  manner 
Having  a  ticket,  and  getting  aboard  a 
wrong  train,  believing  bis  ticket  would 
entitle  him  to  ride  upon  It,  he  Is  note  tres- 
passer, but  a  passenger.  There  Is  no  qoes- 
tlon  that  a  railroad  company  may  make 
reasonable  rnlea  and  regulations  for  tbe 
conduct  of  Its  business,  nor  that  It  baa 
right  to  appropriate  certain  of  Its  traina 
for  freight  exclusively,  and  others  for  pa*.- 
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Ben^re,  and  rufaae  to  carry  passeagera  on 
freight  trains;  bot  when  a  person  with  a 
ticket  giving  no  notice  of  sacb  rale  is  un  a 
freight  train,  believing  he  has  a  right  to 
ride  oo  It,  he  la  a  pasaraiger,  and  entitled 
tu  a  passenger's  rights  wbtleon  it.  2  Ror. 
B.  B.  984  ;  2  Wood.  By.  Law,  1047.  We  do 
not  qnestfon  the  right  pf  a  coadactor  of  a 
freight  train,  which,  by  the  rules  of  the 
company, is  forbidden  to  carry  passengers, 
to  require  a  pasaeoger  to  leave  it,  and 
even  forcibly  eject  him.  It  necessary,  in  a 
manner  sncb  as  Is  required  by  law;  bat  It 
must  be  In  that  manner.  In  this  case  the 
declaration  states  that  the  train  was  rnn- 
nlng  at  a  speed  rendering  It  extremely 
dangerous  to  get  off  It,  and  that  the  con- 
diictor  refased  to  stop  It  to  enable  the 
plaintiff  to  get  off  It,  and  that  the  con- 
ductor nevertheless  required  the  plaintiff, 
noder  such  clrcomataoces  of  Imminent 
danger,  to  leave  the  train.  Certainly,  we 
are  compelled  to  say  that  In  this  the  con- 
ductor was  In  the  wrong.  If  determined 
that  the  plaintiff  must  leave  the  train  at 
once,  he  must  stop  It  tor  the  purpose,  or  if 
that  was  Inconvenient,  or  be  did  not 
choose  to  do  so,  he  mnat  allow  the  pas- 
senger to  remain  on  the  train  until  his 
next  stopping  place  Is  E^ehed,  and  not 
compel  him,  at  risb  of  his  life,  to  Jump 
from  the  rapidly-moving  traio.  It  needs 
no  authority,  though  it  Is  abundant,  to 
show  that  neither  a  passenger  nor  tres- 
paHsercan  be  expelled  from  a  train  under 
circnmstances  imperiling  his  Ufa  or  limb. 
Thns  the  company  Is  In  the  wrong. 

Bat  It  is  said  that  while  this  may  be 
trap,  and  white,  if  the  plaintiff  bad  been 
ejected  from  the  train  by  force,  or  a  deui- 
onntratlon  of  force  equivalent  thereto, 
the  company  might  be  liable,  yet  the  dec- 
laration does  not  show  this  to  be  the  case, 
and  that  the  plaintiff,  without  actual 
coiiipulsion,  though  capable  of  seeing  and 
Judging  the  danger  of  the  act,  voluntarily 
risked  that  danger,  and  jumped  from  the 
rnnnlng  train.  Instead  of  acting  prudently 
and  standing  his  ground  until  ejected  by 
actnal  force,  and  therefore  he  Is  guilty  of 
contribatory  negligence  preventing  recov- 
ery In  this  case.  Here,  In  fact,  is  the  cru- 
cial point  In  the  case.  Now,  first,  it  may 
with  force  be  said  that  It  lies  not  In  the 
company's  mouth  to  say,  after  giving  a 
command  to  the  plaintiff  to  leave  the 
traiu,  that  be  ought  not  to  have  obeyed, 
but  ought  to  have  waited  until  the  actual 
fomlble  I'oonpulsion  came.  It  gave  the 
command.  Can  it  complain  that  It  was 
obeyed?  But  the  quotation  above  from 
the  declaration  requires  as  to  Interpret  it 
AS  stating  that  the  conductor  ordered  the' 
plaintiff  to  get  off  the  train,  and  besides 
threatened  to  put  the  plaintiff  off  by  force, 
;:ouvey1ng  such  threat  in  insulting  and 
violent  language, indicative  of  earnestneaa 
and  deteritilnatloii  to  execute  the  threat, 
and  that  the  plaintiff  believed  be  would 
execute  It,  and  that  the  conductor,  with 
help  at  his  command,  could  ezecnte  it, 
and  that  tbe  plaintiff,  nnder  all  the  clr^ 
eumstancea,  believed  that  an  effort  to  re- 
sist beln  7  ejected  by  force  woald  entail 
more  danger  of  bodily  Injury  than  bis  get- 
ting off  the  train  without  colllaion  with 
the  coadactor,  and    that  the  plaintiff 


Jumped  from  the  train  to  avoid  being 
ejected  by  actual  force.  If  these  things  b« 
true,  we  must  say  that  tbe  declaration  al* 
leges  that  the  lorce  would  have  come.  If 
su,  was  the  plalntm  compelled  to  wait  for 
It,  when  It  wonld  certainly  increase  bla 
danger?  It  would  seem  useless  to  a  wale 
the  force.  If  come  it  wlU.  Must  he  who 
is  about  to  receive  the  deadly  blow  wait 
till  It  fall  before  exercising  self-defense? 
Or,  rather.  It  he  flees  to  escape  it,  and  in 
so  dolng.and  because  of  bis  flight, recelrea 
an  Injnry,  would  not  tbe  one  wrongfully 
cumpellingtbe  flight  he  answerable?  Can 
he  say  his  adversary  should  not  have  fled? 
In  Kline  v.  Railroad  Co..  S7  Cal.  400.  where 
a  boy  was  ordered  to  get  off  a  train  while 
moving,  the  opinion  said :  "There  may  be 
moral  as  well  as  physical  compulsion,  and 
tbe  former  may  prove  as  effectual  as  tbe 
latter.  How.  then,  la  one  who  resorts  to 
the  former  less  culpable  than  one  who  re- 
sorts to  the  latter?  Or  bow  can  one  who 
flnds  himself  unable  to  resist  the  former 
be  held  more  responsible  for  tbe  conse- 
quences than  when  he  yields,  from  neces- 
sity, to  tbe  latter?  Can  bis  obedjence  In 
the  former  case  be  considered  the  result  of 
his  own  will;  any  more  than  bis  ejection 
In  tbe  latter?  II,  as  the  testimony  tends 
to  show,  the  conductor  sharply  ordered 
the  plaintiff  to  get  off  the  cars,  at  the 
same  time  putting  his  band  upon  hl« 
shoulder  as  It  to  enforce  obedience,  and 
the  boy  jumped,  without  waiting  for  fur- 
ther actual  force,  or  resisting  until  thrust 
off  by  the  superior  atreagth  of  thecondact- 
or.  can  we  say  Judicially  that  bis  act  was 
in  any  degree  voluntary?  The  tone,  man- 
ner, and  whole  bearing  of  the  conductor 
may  have  satlsfled  tbe  boy  that  force 
would  be  used.  It  so,  was  not  such  a  dem  • 
onstratlon  on  tbe  part  of  the  conductor 
equivalent  to  actual-aud  superior  force? 
We  have  no  donbt.  In  such  a  case,  a  sb<tw 
or  demonstration  of  force  aufflclent  to  im- 
press a  reasonable  person  with  the  belief 
that  it  will  be  employed  most  be  held  to 
be  equivalent  toactual  force.  The  danger 
of  sustaining  personal  injury  Is  much 
greater  where  a  person  Is  ejected  by  the 
use  of  actual  force  than  where  be  Is  ejected 
underclrcnmHtances  which  permit  the  exer- 
cise of  some  care  on  his  j;>art.  It  would 
be  a  rigid  rnle  which  woald  require  a  per- 
son to  subject  himself  to  such  extra  haz- 
ard, after  it  has  become  morally  certain 
that  actual  Torce  will  be  used.  In  order 
to  free  himself  from  all  reapoiislbinty  In 
respect  to  consequences,  and  fasten  it 
upon  his  adversary."  I  think  tbo  general 
principles  stated  in  the  California  case  cor- 
rect. It  is  a  difficult  matter  to  define 
"force,"  or  say  In  exact  language  what  In 
such  a  case  as  this  la  the  show  of  force, 
short  of  actuol  force,  which  would  Justtty 
tbe  party  in  Jumping  from  the  train  into 
danger.  It  aaslmllatcH  Itsell  somewliar 
to  the  question  of  duretts  under  the  law  ut 
contracts.  There  the  question  is,  is  this 
contract  the  act  of  tbe  will  of  Its  maker, 
or  his  enforced  act,— tbe  creature,  not  of 
bis  will,  bat  of  coercion  by  the  other  par- 
ty? Here  the  qoMtion  is,  was  the  act  of 
Jumping  From  the  tralu  the  wllllDg  but 
rocklesH  act  of  the  plaintiff,  <ir  bis  unwill- 
ing act,  attributable  to  the  wrongful  art 
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a  nil  coercion  ol  thecondoetor  T  Mr.  BIsbop, 
in  hiB  wotk  UD  Contracts,  (section  716,) 
says :  "  It  Is  immaterlul  wlietliei  the 
duresB  is  actual  ov  only,  fn  a  serious  <iud 
eHectuul  mauuer,  threatened.  Tbis  kJea 
ia  expressed  in  the  older  books  by  divid- 
ing It,  In  tbe  words  of  Blackstone,  Ibto 
two  BortBi—duresB  of  luiprlBonuithit. 
where  a  man  actually  ]o»ea  his  liberty, 
and  duruas  per  tatnus,  where  the  bard- 
ahlp  Is  only  threateued  and  impending." 
Id  this  case  there  is,  if  the  declnratlou  be 
true,  much  more  than  cummuod.  There 
Is  a  threat, serious  and  violent,  witbample 
capacity  to  execute  it,  and  its  execution 
certain  to  endanger  the  plalutlfl  more 
than  II,  without  waiting  tor  its  execution, 
he  Jumped  Irom  the  train,  and  this  act  was 
done  only  to  uToid  forcible  ejection.  Was 
there  not  a  demonstration  of  force  equiva- 
lent to  actual  force?  We  tblnk  there  is 
error  in  Hustaining  the  demurrer,  and 
we  reverse  the  ju(lji;ment,  and  remand  tbe 
case  for  further  proceedings,  adding  that 
we  pass  only  on  tbe  face  at  the  declara- 
tion, and  Indtcateoo  opinion  on  tbe  merits 
of  the  case,  as  it  may  appear  un  tbe  evi- 
dence when  tried. 
Reversed  and  remanded. 


(37  w.  V*.  nB) 

MULLiAN'S  ADM'B  et  al.  t.  CABPBB. 
(Squeme  Court  of  Appeals  of  West  '^Tginia. 
Dec.  d,  Ufl»2.) 

AdtBRSB  F098B88ION  —  COLOR  OT  TlTU  — WbAT 
COBSTITUTBS  —  COMHUBIOBXBS'  DBBD  —  Bvi- 
DBHCB. 

1.  Any  written  tnstrnmeot,  however  defect- 
ive or  imperfect,  and  no  matter  from  what 
cause  invalid,  puiporting  to  sell,  transfer,  or 
convey  title  to  land,  which  shows  the  sature 
and  extent  of  the  party's  claim,  constitutes 
"color  of  title,"  within  the  meaning  of  the  law 
of  adverse  possesBion. 

'2.  A  court  of  equity  wlthoat  Inrlsdlction 
pronounces  a  decree  for  tbo  sale  of  a  certain 
parcel  of  land,  and  appoints  conimissloiien,  with 
directions  to  make  the  sale.  Thej  sell  the  land; 
the  court  conhrmg  the  sale,  and  appoiuts  tbe 
commissioners  to  convey  the  land  to  the  pur- 
chaser on  payment  of  the  purchase  money.  The 
purchase  money  is  paid,  and  tbe  commissioDers 
make  to  the  purchaser  a  deed  porportingr  to  con- 
vey the  land  in  fee.  Sut^  deed  heing  proved 
coDBtitutes  color  of  title. 

it.  Under  such  deed  the  purchaser  and  those 
claiming  uader  him  held  the  house  and  lot  la 
question  in  actual,  risible,  and  exclusive  poe* 
session  continuously  for  more  than  10  yean 
befbre  the  bringing  of  the  suit,  clalmine  it  in 
fee  as  their  own,  subject  only  to  the  wife's  con- 
tingent right  of  dower.  UM,  the  remedy  of  the 
original  ownor  and  of  those  daimlng  under  falm 
is  barred,  and  their  light  to  the  possession  ex- 
tingnisliea. 

4.  The  statute  of  limitations  la  such  cass 
did  not  ran -against  the  wife  during  coverture, 
because  the  nature  of  the  party's  color  of  title 
and  the  holding  thereunder,  were  not  repugnant 
to,  but  consistent  with,  the  wife's  oontingesit 
right  of  dower. 
^yllabQS  by  the  Ooart) 

Appeal  trom  drcnlt  court,  Upshur 
connty. 

Suit  by  S.  H.  Mullan's  administrator 
and  others  against  Abram  Carper  and 
otbem  to  declare  noli  and  void  certain 
legal  proceedings  concerning  certain  real 
estate,  and  to  restore  said  real  estate  to 


plalstllb.  Tberewasa  decree  as  prayed 
for,  and  defendant  Carper  appeals.  Be- 

versed. 

Joba  Bussel  and  C.  C.  Blgf^nhotham, 
for  appellant.  (V.  G.  L.  Tottpu  and  Das- 
toa  &  Dastou,  for  appellees. 

Holt.  J.  This  enlt  In  equity  was 
brought  In  tbe  circuit  court  of  Upshur 
county  Iq  January,  1888,  by  tbe  adminis- 
trator and  heirs  uf  Samuel  H.  Mullan,  de- 
ceased, against  Abram  Carper  and  others, 
to  declare  null  and  void  certain  Judg- 
mnntB,  decrees,  and  other  legal  proceedings 
had  against  said  Mullan  and  others,  under 
which  certain  real  estate  situate  In  tbe 
town  of  Backhannon  was  aold  and  con- 
veyed to  Bennett  Carper's  vendee;  and 
to  restore  tbe  possession  of  said  real  estate 
to  plaintiffs  as  tbe  heirs  of  aald  Mullan 
sncb  proceedings  were  had  that  on  tbe 
lOtb  day  of  June,  1S91,  tbe  circuit  court  of 
npshur  declared  such  judgments,  decrees, 
and  deeds  void,  and  tliat  they  be  canceled 
and  annulled;  that  tbe  plaintiffs  were  en- 
titled In  fee  simple  and  to  tbe  possesalou 
of  tbe  parcels  of  land  mentioned  and  de- 
scribed ;  and  ordered  that  on  failure  uf  tbe 
persons  in  possession  of  tbe  said  two 
tracts  or  parcels  of  land  to  surrender  the 
poHsesslou  thereof  to  the  plaintiffs  by  tbe 
iBt  day  of  September.  1^91,  then  the  BberlO 
of  the  county  of  Upshur,  after  that  time, 
was  ordered  to  put  tbe  plaintiffs  in  posses- 
sion of  said  two  tracts  of  laud.  From 
this  decree  Carper,  defendant  below,  has 
obtained  this  appeal. 

From  the  pleadings  and  proofs  the  ma- 
terial facts  are  as  follows:  Samuel  H. 
Mullan  was  a  minister  of  the  Methodist 
Choreh,  South,  residing  in  the  town  o( 
Backhannon,  a  member  ot  the  mercantile 
firm  of  B.  Coyner  &  Co.,  doing  business  In 
that  town,  and  from  tbe  30tb  day  of  Octo- 
ber, 1857,  the  owner  in  fee  of  two  certain 
lots  of  land  situate  therein.  In  the  spring 
of  1861,  being  In  sympathy  with  the  south, 
he  removed  from  the  county  of  Upshur  to 
Albemarle  county,  Va.,  where  be  leslded 
contlnuonsly  during  the  Civil  War.  But 
be  was  presiding  elder  In  bis  cbnrcb  of  tbe 
district  embracing  the  county  of  Upsbar 
daring  the  years  1868, 1869,  1870,  1871,  and 
lived  In  tbe  town  of  West  Mllford,  in  the 
adjoining  county  of  Harrison,  and  was 
frequently  In  tbe  town  of  Backhannon 
daring  those  years.  After  tbe  president's 
proclamation  uf  Anguat  16.1861,  and  white 
tbe  said  Mullan  resided  in  the  county  of 
Albemarle,  John  J.  Burr,  since  deceased, 
brought  suit  In  December,  1861,  In  the 
county  of  Upshur  against  Coyner  and 
Mullan,  who  composed  tbe  firm  of  K.  Coy- 
ner &  Co.,  and  obtained  Judgment  at 
March  term,  1862.  for  f30S.50.  Derrles, 
Stephens  A  Thomas,  at  the  same  term, 
obtained  Judgment  against  tbem  tor  9662.- 
40.  At  the  August  term,  1862.  E.  and  S. 
Frey  obtained  Judgment  for  S222.52,  and 
Sam  Elder,  administrator  of  WtlUam  Nel- 
son, deceased,  obtained  Judgment  against 
Mullan  alone  for  952.60  at  August  term, 
1861.  At  February  rules,  1864.  Devrles, 
Stephens  &  Thomas  instituted  a  suit  iv 
equity  in  tbe  circuit  court  of  Upabur  coun- 
ty against  Coyner  and  Mullan.  late  part- 
ners, composing  tbe  firm  o(  B.  Coyner  A 
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Co.,  to  subject  to  sale  the  real  estate  ot 
MnllaD  for  tbe  satlsractlon  of  said  Jadg- 
ment.  At  Jnly  roles,  1864,  John  J.  Barr 
Instltated  Id  said  court  bis  suit  In  chan- 
cery against  the  members  of  said  Arm  for 
the  satlsfactloD  of  his  judgment.  Such 
proceedings  were  had  In  these  two  causes 
that  at  the  March  term,  1869,  the  circuit 
court  pronounced  a  decree  by  which  It  ap- 
pointed John  S.  Fisher  and  WllUani  C. 
Carper  special  commlHaloners,  and  direct- 
ed  them  to  sell  the  said  real  estate  of  Mul- 
lau,  and  apply  the  proceeds  In  satisfac- 
tion of  said  two  JudKinen  ts  and  of  fleveral 
other  Judgments.  On  the  19th  day  of  Oc- 
tober, 1869,  these  commissioDers  sold  the 
said  real  estate,  at  which  sale  Isaiah  M. 
Bennett  became  the  purchaser,  at  tbe  price 
ot  $94A.  At  the  October  term,  1869.  the 
sale  was  confirmed.  Bennett  took  pos- 
sesnlon,  and  the  commissioners  were  di- 
rected to  collect  the  porcbnae  money,  and 
pay  It  over  to  those  entitled  nnder  the  de- 
cree, which  was  done,  and  on  such  pay- 
ment convey  said  real  estate  to  Bennett, 
the  purchaser,  which  said  commlsaioners 
did,  by  deed  dated  December  14,  1876.  On 
the  8d  day  ot  November,  1870,Bennett  and 
wife  sold  and  conveyed  this  real  estate  by 
deed  of  general  warranty  to  Jerusba  E. 
Hlukle,  for  the  sum  of  $1,800,  which  was 
all  paid.  On  20th  March,  1880,  Jerusba  B. 
Hlukle,  In  consideration  of  91.800,  by  deed 
of  general  warranty, sold  and  conveyed 
said  real  estate  to  defendant  and  appel- 
lant, Abram  Carper,  who  paid  all  the  pur- 
ebass  money.  Afterwards  various  pur- 
tlons  ot  the  property  passed  by  sales  and 
conveyances  to  the  varlouH  other  defend- 
ants, at  dates  and  In  parcels  not  neces- 
sary to  be  mentioned.  AU  the  deeds  were 
duly  admitted  to  record.  Isaiah  M.  Ben- 
nett, defendant,  Abram  Carper,  and  those 
claiming  under  them,  have  held  actual, 
contlnuooB,  exclusive,  and  adverse  posses- 
sion of  said  realestate.clalmlng title  there- 
to and  paying  taxes  thereon, from  tbe  19th 
day  of  October,  1869,  until  tbe  present 
time.  The  bill  charges  that  the  various 
defendants  are  In  pusseRsIon  o'  their  re- 
spective parcels.  Samuel  H.  Mullan  de- 
parted this  life  In  August,  1887.  and  this 
suit  was  brought  at  January  rules,  1888. 
Isaiah  M.Bennett  died  In  1876,  and  Jerasha 
E.  Hlnkle  some  time  before  the  bringing 
of  the  suit. 

The  appellant  assigns  tbe  following 
grounds  of  error:  First.  8ald  court,  hav- 
ing all  the  parties  before  It,  erred  In  not 
decre^ng  In  favorof  yonr  petitioner  on  bis 
coTenant  of  warranty  against  the  said 
Jerosha  E.  Hlnkle.  Secood.  The  court 
erred  In  not  dismissing  said  bill,  aa  your 
petitioner,  and  those  claiming  under  him, 
and  those  nnder  whom  he  claims,  had  ac- 
tual and  adverse  possession  of  said  real 
estatefor  more  than  10  years  before  the  In- 
stitution of  this  suit.  Third.  The  court 
erred  In  not  dlsihteslng  aald  bill  on  the 
ground  <tf  laches,  as  your  petitioner,  and 
those  clolmlng  under  him,  and  those  under 
whom  be  claims,  held  actual  and  exclusive 
possession  of  said  real  estate  for  nearly  20 
years  before  the  Institution  of  this  suit, 
during  whinb  time  many  of  the  parties  In- 
terested  therein  died;  yet  the  said  Samuel 
H.  Mullan,  and  tbo&e  claimtog  under  him. 


never  gave  tbe  slightest  intimation  ot  any 
claim  to  said  real  estate  until  the  Insttta- 
tlonof  BaldsQlt.  Foarth.  Tbe  court  erred 
In  not  dismissing  mid  bill  tor  divers  other 
errors  appearing  upon  the  face  ot  tbe  xec- 
ord.  The  Judicial  proceedings  here  com- 
plained ot  were  taken  wltbln  tbe  United 
States  military  lines  In  the  circuit  court 
of  Upshur  county,  during  tbe  late  ClvU 
War,  against  S.  H.  Mnllan.  who  was  ab- 
Rent  Id  Albemarle  county,  Va.,  within  tbe 
Confederate  Hum,  who  did  notappear,and 
who  had  no  notice  thereof;  therefore  such 
proceedings  are  absolutely  void,  aa  has 
been  settled  by  a  long  Hue  of  decisions, 
among  them  Orlnnan  v.  Edwards,  21  W. 
Va.  347,  (1888;)  Haymond  v.  Camden,  23 
W.  Va.  180;  Storm  v.  Fleming,  Id.  404; 
Hall  V.  Lowtber,  Id.  570;  Stephens  v. 
Brown,  34  W.  Va.  234;  Lynch  v.  Andrews, 
25  W.  Va.  751;  Hall  v.  Hall,  27  W.  Va.  468. 

Taking  tbe  assignments  ot  error  In  the 
Inverse  order,  under  No.  4  It  might  be 
asked  what  there  Is  on  principle  in  the 
case  toJuHtiry  a  suit  In  equity,  and  to  de- 
prive the  defendant  of  a  trial  by  Jury ;  but 
as  this  point  la  notrelledupon  speclfleally, 
assigned  la  error,  or  argned,  I  pass  to  No. 
8,  taking  It  as  proper  under  tbe  anthorlty 
of  our  cases. 

No.  3.  This  is  put  upon  the  ground  of 
laches.  The  decedent.  Rev.  M.  S.  Mullan, 
owned  and  occnpled  aa  his  home  the  bouse 
and  lot  In  question,  sltoated  iu  tbe  town 
of  Biickhannon.  He  moved  tromltwtth 
his  family,  on  account  o!  the  Ovll  War,  In 
tbe  spring  of  1861,  going  to  the  county  of, 
Albemarle.  As  presiding  elder  of  a  district 
which  Included  the  town  andcburch  of  bis 
old  bnme,  be  returned  with  his  family  In 
1868,  and  resided  In  the  adjoining  county 
of  Harrison  until  the  spring  ot  1871.  Dur- 
ing this  time  his  duties  called  him  fre- 
quently in  and  through  tbe  town  of  Bock- 
bannon,  where  be  bad  lived  and  carried 
on  business  as  a  merchant,  and  he  was  In 
the  town  of  Buckhannon  at  various  times 
during  the  years  1868  and  1869,  and  tor 
how  much  longer  the  witnesses  were  not 
able  to  say;  it  Is  fair  to  presume  until  the 
26th  of  February,  1871.  at  least.  He  conld 
notshut  bis  eyes  to  the  fact  thatstrangers 
were  living  In  bia  old  home,  and,  U  they 
did  not  tell  biro,  tbe  records  of  tbe  office 
would  to  some  extent  show  the  nature  uf 
their  claim.  He  knew,— he  must  have 
known, — that  his  old  boms  was  occupied 
aud  claimed  by  these  defendants  and  their 
vendors  end  vendees.  It  might  he  said 
that  up  to  February  21, 1^72,  be  conld  do 
nothing  on  account  of  the  aultor'a  teat 
oath,  provided  the  plalntlffB  could  take  it 
and  he  could ' not,  neither  of  which  facts 
appear.  But  thenceforward  nothing 
stood  in  his  way,  except  a  void  decree, 
which,  in  legal  effect,  was  no  decree,  for 
by  it  no  right  ot  his  naa  divested;  from  it 
no  rights  were  obtained.  All  claims  flow- 
ing out  ot  It  were  void, and  the  parttea  oo- 
cnpylng  his  boaae  and  lot  under  and  by 
virtue  ot  BQch  decrees  were  responsible  aa 
trespassers  from  tbe  beginning,  and  liable 
to  be  turned  out  by  ejectment.  Tet  he 
permitted  these  partlen  to  hold  and  pos- 
sess this  property,  claiming  it  as  their 
own.  against  him,  from  the  fall  of  1869 
down  to  his  death,  in  August,  1887,  and 
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bto  heirs  alter  him,  down  to  the  Inatlta- 
tloD  of  thlu  suit,  In  January^  1888.  loan 
wee  bat  two  modes  in  wblcb  to  aceonot 
for  his  coDdnct:  (1)  He  aaw  that  thew 
claims  BKalnst  blm  or  bis  firm  amounted 
to  some  94,600,  principal,— mach  more  ap- 
parently than  hie  property  was  worth  at 
its  best,— and  be  determined  tnlethlscred- 
Itors  take  It  and  make  tbe  most  ollt*  In 
anch  manner  as  they  saw  fit;  for  tbe  void 
Jodgments  and  decrees  did  not  merge  the 
causes  of  action,  nor  prevent  plain  tiffs  from 
obtalnlns  valid  JodgmentB  and  decrees. 
(3)  It  be,dld  not  of  set  purpose  abandon 
bis  right  and  relinquish  bis  property  to 
bia  creditors  and  those  who  bouKht  under 
the  decrees,  then,  by  laches  and  neglect, 
be  and  bis  belra  failed  to  assert  bis  rights 
Id  any  manner  during  a  period  of  IG  or  18 
years.  In  the  mean  time  the  possession 
and  apparent  ownership  of  the  property 
has  passed  by  division  and  succvsBlve  sales 
through  and  Into  the^unds  ul  many  per- 
sons, calling  fur  tbe  exhibition  of  some  16 
deeds  with  plaintiffs*  bill.  The  debtor,  S. 
H.  Mullan,  is  dead ;  very  many  of  tbe 
cr?dltors  of  tbe  firm  are  dead ;  so,  also, 
Isalab  M.  Bennett,  the  pnrchaser  under 
the  decree,  and  Jerusha  E.  Blnkle,  fals  ven- 
dee, are  both  dead.  Some  of  these  many 
sales  and  transfers  of  possession  must 
have  been  made  with  a  knowledge  thereof 
on  the  part  of  S.  H.  Mullan.  Tbe  rule  Is 
well  settled,  "equity  aids  the  vigilant,  not 
those  who  slumber  on  tbeir  rights."  The 
party  mnst  come  with  reasonable  prompt- 
ness, for  equity  always  refuses  relief  to 
stale  demands.  The  defense  Is  peculiar  to 
courts  of  equity,  and  applies,  although  no 
statute  of  limitations  governs  tbe  case, 
and  la  based,  among  other  things,  upon 
considerations  that  the  delay  has  or  may 
have  been  prejudicial,  by  reason  of  tbe 
dlillcnlty  of  proving  tbe  faets,  or  by  rea- 
son of  tbe  intervention  ol  equities  in  favor 
of  innoeent  persons,  or.  If  allowed,  because 
It  may  unsettle  rights  and  titles,  and  pre- 
vent improvements.  In  other  words,  like 
the  statute  of  limitations,  It  comprehends 
the  doctrine  u(  quiet  and  repose.  The 
doctrine  Is  not  arbitrary  or  technical, 
but,  in  flzlug  the  time,  generally  follows 
the  analogy  ot  some  statute  of  limita- 
tions. If  any  exist.  B  tbe  party  has  by 
bis  conduct  done  that  which  may  fairly  be 
regarded  as  a  waiver  of  hie  right  and  rem- 
edy, or  where,  perbaps,  not  waiving  his 
remedy,  bo  has  by  bis  conduct  or  neglect 
pnt  the  other  party  In  a  situation  where 
It  wunld  not  be  reasonable  or  fair  to 
place  him,  if  tbe  remedy  is  afterwards  to 
be  asserted,  In  either  ot  these  eases  lapse 
ol  time  and  delay  are  most  material.  But 
In  every  case,  it  an  argument  against  re* 
lleT,  which  otherwise  wonld  be  ]ust,  Is 
founded  on  mere  delay,  that  delay  of 
course  not  amounting  to  a  law  by  any 
statute  of  limitations,  the  validity  of  such 
defense  mnst  be  tried  opon  principles  snb* 
stantially  equitable.  Two  eircumstanees 
always  Imiiortant  In  such  eases  are  tbe 
length  of  tbe  delay  and  the  nature  of  tbe 
acts  done  during  the  interval,  which 
might  affect  either  party,  and  cause  a  bal- 
ance of  Justice  or  Injustice  in  taking  tbe 
one  course  or  the  other,  so  far  as  relates 
to  the  remedy.  See  Erlaoger  t.  Fhow- 
v.l6B.uall— 84 


pbate  Co.,  L.  R.  3  App.  Cas.  1218,  cited  In 
note  In  1  Beach.  Mod.  Eq<  Jur.  17,  and 
other  eases.  Therefore  tbe  principal 
foundations  ot  tbe  doctrine  are  acqules- 
cenee  and  lapse  of  time:  but  other  circum- 
stances will  betaken  Into  consideration. 
See  Bell  v.  Hudson,  7tt  Cal.  285,  14  Pac.  Hep. 
791;  Brown  v.  County  o!  Buena  Vista. 95U. 
8. 160;  Landrum  v.  Bank,  68  Mo.  56;  ftay- 
ner  v.  Pearsall,  8  Johns,  Ch.  6H6;  Reyn- 
olds T.  Sumner,  126  III.  68.  18  N.  ^.  Bep. 
834.  In  this  case  we  proceed  upon  the  con- 
ceeslou  that  In  tbeae  I^al  proceedings 
complaiued  of  the  court  bad  no  Jurisdic- 
tion of .  the  person,  and  therefore  they 
were  absolutely  void.  "No  action  upon 
tbe  part  of  tbe  plaintiffs,  no  Inaction  up- 
on the  part  ot  the  defendant,  no  resulting 
equity  In  tbe  bands  ot  third  persons, 
*  *  *  can  Invest  It  with  any  of  the  ele- 
ments ol  power  or  vitality.  1  Freem. 
•ludgm.  (4th  Ed.)  g  117,  and  cases  cited. 
In  this  case,  as  we  have  already  seen,  S. 
M.  Mullan.  by  every  fair  presumption  and 
reasonable  Inference,  knew  that  tbe  coro- 
mlsalonum  were  selling  or  had  sold  bis 
house  and  lot  at  public  outcry  In  October, 
1869,  four  yean  after  the  war  was  over, 
and  when  he  was  back  at  Bnckhannon  as 
presiding  elder.  He  knew  that  I.  M.  Ben- 
bett  bought  It,  for  he  must  have  seen  him 
In  possession  as  the  appurentowner;  that 
Bennett  sold  and  transferred  It  to  Jerusha 
E.  HInkle  In  November,  1S70,  for  be  must 
also  have  known  ber  to  be  in  possession 
by  her  tenant  Mrs.  Boggess  in  1870,  herself 
in  1871  to  1878,  then  by  her  tenant  C.  C.  F. 
McWhorter  to  1880,  then  by  appellant, 
Abram  Carper,  and  his  vendees,  down  to 
bis  death.  In  August,  1887.  During  this 
time  many  sales  and  transfers  of  posses- 
sion of  tbls  property  and  of  various  sub'  • 
divisions  of  It  were  made.  A  railroad 
came,  with  Increase  ot  values,  and  various 
valuable  and  permanent  improvements, 
and  many  ot  the  vendees  and  vendors  have 
died ;  and  the  claims  of  tbe  wholesale  mer- 
chants against  tbe  Qrm  of  B.  Coyner  &  Co., 
tbe  justice  uf  which,  I  suppose,  is  not  con- 
tested, may  be  and  likely  are  now  barred 
by  tbe  statute.  After  such  waiver,  aban- 
donment, or  neglect,  whichever  It  may 
have  been,  on  tbe  part  ot  Mr.  Mullan,  m 
his  rights  and  remedies,  under  such  dr-  ,. 
ciimstances,  during  a  period  otfrom  16  to 
18  years,  it  would  now  work  great  practi- 
cal Injustice  and  disturbance  of  what  have 
been  long  acted  on  as  settled  titles  to  nul- 
lify tbe  titles  of  thoee  defendants.  Infix- 
ing tbe  time,  courts  ot  equity  generally 
follow  tbe  analogy  furnished  by  some 
statute  ul  limitations.  In  my  view  It 
would  be  tbe  statutory  bar  of  an  action 
ot  ejectment  dating  from  the  time  when  S. 
H.  Mullan,  deceased,  knew,  or  must  have 
known,  that  the  purchaser  under  tbe  void 
decree,  and  those  claiming  under  him, 
were  holding  tbe  property  as  their  own. 

The  second  point  made  by  appellant. 
Carper,  Is  that  be,  and  those  claiming 
under  him,  and  those  under  whom  be 
claims,  bad  actnal,  adTerae  possession  ol 
said  real  estate  for  more  than  10  years 
before  tbe  institution  ot  tbls  suit.  The 
appellees  contend  that  It  has  been  settled 
that  In  such  cases  the  purchaser  under 
tbe  decree  and  bis  vendees  do  not  take  and 
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bold  ■  title  adTentftothe  troe  owner,  but 
take  the  true  owaer'etltleitseir.and.'belng 
in  entire  privity  with  It,  caaoot  hold  ad- 
versely; and  their  couneel  cite  Orennan  v. 
Edwards, 21  W. Va.347;  Lynirh  v. Andrews, 
25  W.Va.  751;  Storm  v.  Fltfining,  26  W. 
Vo.  68:  Hall  V.  Hall,  27  W.  Va.468.  Id  the 
cases  of  Orlnnan  v.  Edwards,  21  W.  Va. 
M7,  Hajoiond  v.  Camden,  22  W.  Va.  1«0, 
and  Sturm  v.  Fleming,  Id.  404,  tlie  gener< 
ai  ductriue  of  Told  Jodgments  and  deereps 
is  investigated  and  diacussed  with  grout 
learning  and  nbility,  but  the  point  now 
In  hand  did  not  arise  except  inferentlally 
from  the  dlncusHloo  of  the  general  sub- 
ject, aud  was  not  decided.  Lynch  v.  Aa- 
drewR,  25  W.  Va.  751,  grew  oat  of  proceed- 
ings had  and  the  sale  made  lo  Hayrooad 
v.  Camden.  In  the  case  of  Haymond  v. 
Camden,  above  cited,  the  court,  in  Decem- 
ber, 1803,  had  entered  a  decree  for  the  sale 
of  the  tract  uf  laud  of  Sli)  acres.  James 
Lynch  became  the  purchaser  at  the  sale, 
In  March,  1867.  The  sale  was  confirmed, 
aad  James  Lynch  soon  after  took  posses- 
sion. An  appeal  was  taken,  and  In  Sep- 
tember, 18K3,  tbts  court  entered  a  decree 
setting  aside  the  sale  and  the  decree  order-, 
ing  it  and  the  decree  confiriulag  the  same. 
The  court  also  held  that  James  Lynch, 
the  purchauer,  became  a  party  to  the  suit, 
and  was  buund  by  all  the  subsequent  pro- 
ceedings. The  CHuae  was  remanded,  and 
the  court  below,  to  January,  1884,  among 
other  matters,  ordered  that  Andrews 
should  be  restored  to  his  possession  uf  the 
land,  and  for  that  purpose  awarded  him 
a  writ  of  posBesHlon.  Thereupon  Joslah 
W.  Lynch  and  Peter  Lynch  Sled  their  pe- 
tition for  an  injunction,  alleging  that  the 
land  had  been  sold  and  conveyed  to  them 
by  Jamea  Lynch,  by  deed  of  general  war- 
ranty of  28tb  February.  186S,  and  that 
from  that  tlmethey  had  held  and  still  bold 
aetnal  possession  of  the  land  adversely 
to  James  I^ynch  and  all  other  persons,  and 
that  such  adverse  possession  had  continued 
for  more  than  10  years.  The  Injunctlun 
to  the  execution  to  the  writ  ol  posses- 
sion was  awarded.  Andrews  flied  his  an- 
swer, and  moved  to  dissolve.  The  clrcolt 
court  refused  to  dissolve  the  injunction, 
and  Andrews  appealed.  It  will  be  per- 
ceived that  the  cause  of  Haymond  v,  Cam- 
den et  ai.  was  stHl.pending,  and  the  court 
now  had  Jurisdiction,  for  defendants  Cam- 
den and  Andrews  bad  both  appeared  and 
made  defense.  The  court  held,  among  oth- 
er things:  "(1)  The  rights  of  parties  to 
a  anlt  are  such  aa  are  settled  by  the  altl- 
mate  resDlts,  and  are  In  no  respect  affected 
by  intermediate  orders  and  decrees,  which 
are  reversed  or  vacated  before  the  final 
termination  of  the  suit.  (2)  Peadeote 
lite  purchasers  are  bound  by  the  decrees 
entered  affecting  the  property  so  porcbased 
by  them,  although  they  may  not  be  par* 
ties  to  the  suit.'  (4)  The  statateot  limita- 
tions doea  not  run  in  favor  of  a  pendente 
lite  purchaser.  Such  purchaser  In  posses- 
sion of  land  so  purchased  will  not  be  re- 
garded Hs  holding  It  adversely  to  the  par- 
ties to  the  suit  during  the  litigation.  (6) 
The  land  ie  sold,  the  saleconflrmed,  a  con- 
veyance made  to  the  purchaser,  and  he 
takes  poeflcooioo,  the  litigation  continues, 
aad,  after  the  pnrehaMr  baa  been  In  aetn- 


al pmaeBsion  for  mora  than  10  years,  tha 
decrees  ordering  and  eonflrmlng  the  sale 
are  reversed  and  declared  void,  and  the 
sale  set  aside  for  want  of  Jurisdiction  In 
the  court  ordering  the  sale.  •  •  *  Tlie 
possession  of  such  purchaser  under  such 
void  sale  Is  not  ad  verse  to  the  owner. "  Sny- 
der, J.,  delivering  the  opinion,  says:  "It 
is  undoubtedly  trne  that  where  a  purchas- 
er is  in  actual  poseaiBlon  uf  land  under  a 
complete  legal  title,  such  as  a  deed  par- 
porting  to  convey  Innd,  he  will  be  eonald- 
ered  aa  holding  adversely  to  all  the  world. 
Including  bis  vendor,  from  whom  hie  title 
and  pusMeBSlou  are  derived.  Core  v.  Pau- 
pel,  24  W.  Va.  288.  But.  while  this  la 
sound  Ian,  It  is  well  settled  that  the  stat- 
ute of  limitations  has  no  operation  upon 
the  subject  of  litigation.  It  ceases  to  mu 
at  the  time  the  litigation  commences,  If  It 
has  already  commenced;  and,  If  the.cause 
of  action  arises  during  the  pendency  of  the 
litigation,  the  statute  does  not  commence 
to  run  ui^tll  the  litigation  Is  ended." 
Lynch  v.  Andrews,  ^  W.  Va.  751-753.  In 
the  case  of  Stnrm  v.  Fleming,  S6  W.  Va. 
58,  (Id.  22  W.  Va.  404.)  the  (lupstlon  did 
notarise;  the  purchaser  not  having  had 
possefluIoD  10  years  before  salt  was 
brought.  In  Hail  v.  Hall,  27  W,  Va.  46,S, 
the  io^ears  had  not  elapsed,  and,  while 
tbe  party  had  stiil  the  rl»;ht  to  have  the 
cause  reviewed  and  reversed,  a  bill  of  re- 
view WHS  flIed,  and  the  decrees  ordering 
and  eonflrmlng  the  sale  and  the  deed  to  the 
purchaser's  assignee,  Moses  8.  Ball,  were 
set  aside.  See  Hall  v.Lowther,  22  W.  Va 
.'>70. 

We  are  told  by  the  appellees  that  the 
purchaser's  deed  Is  void,  and  therefore 
does  not  constitute  color  of  title.  But,  if 
it  shows  the  nature  and  extent  of  the 
party's  claim,  the  tact  that  it  Is  void  does 
not  prevent  it  from  constituting  color  of 
title.  This  baa  been  held  In  many  casea, 
especially  In  cases  of  veld  tax  deeds.  In 
Flanagan  v.  Grimmet,  10  Grat.  421,  (1853,) 
it  Is  said:  "Though  a  d^ed  execnted  by 
thesherirr  for  land  sold  for  taxes  be  defect- 
ive, it  Is  competent  evidence  to  show, 
with  other  evidence  an  actual  ei^try  nu- 
der  a  claim  of  title,  and  a  contiDued  hold- 
ing thereniider,  so  as  to  make  one  a  title 
or  right  of  entry  by  actual  possession. 
Possession  so  taken  and  contlnned  lor  the 
time  prettcrlbed  (by  the  atatntory  bar) 
might  ripen  Into  a  right  of  possession,  and 
so  bar  the  right  of  entry  of  the  opposing 
owner."  In  Simpson  v.  Edmiston,  23  W. 
Va.  675,  (1884.)  It  is  held  aa  followa:  "A 
purchaser  of  land  sold  for  delinquent  taxea 
after  he  acquires  a  deed  therefor  will  be 
deemed  aa  holding  adversely  to  the  per- 
son In  whose  name  the  land  was  sold,"  be< 
cause  it  shows  the  nature  and  extent  of 
bis  claim,  and  flxea  and  deflnea  tbe  bound- 
aries  of  the  adverse  claim  and  boldloff. 
In  Swann  v.  Thayer,  (W.  Va.;  decided 
February  8, 1892,}  14  S.  E.  Rep.  438.  It  waa 
held  as  follows:  "A  deed  purporting  to 
convey  land  In  fee  under  a  void  sale,  made 
under  a  deed  of  trust  by  a  tntatne  having 
no  legal  authority,  giv<^s  color  of  title." 
In  Swann  v.  Young.  Id.  427,  tbe  same  doc- 
trine Is  laid  down.  The  state  has  always 
retained  a  lien  on  all  real  estate  for  tha 
taxes  aaseasad  tneraon,  and  for  delinquen- 
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ey  In  payment  thereof  ^forces  the  lien  by 
sale  made  by  the  sheriff.  See  Code  W.  Va, 
(£d.l891,)P'305,e.8Let  eeq.;  but,eoch  pro- 
ceedlnsa  being  mlnUterlal  and  ex  parte, 
the  deed*  to  the  purchaaw  are  very  olten 
Dtterly  rold  and  worthless,  and  do  nut 
protect  the  purchaser  In  poaaeasloo  from 
an  action  of  trespass  for  damase8,troman 
action  of  nnlawful  entry  and  detainer,  an 
action  of  ejectment,  or  a  biU  In  equity  to 
set  aside  and  declare  void  ancb  deed.  But 
it  la  said  this  la  a  sale  under  a  decree  of 
the  MdIIsd  house  and  lot.  The  court  pro- 
fessed to  sell  no  other  title;  Bennett,  the 
purchaser,  does  oot  profess  to  bay  any 
other.  It  la  not  another  distinct  or  dif- 
ferent claim  or  title,  but  the  very  Mullan 
title,— such  estate,  and  no  otber,  as  was 
Tested  in  Mullan,  the  owner.  In  whose 
name  It  was  sold  under  tbe  decree.  But 
the  same  reaaonlns  evidently  applies  to  a 
sale  by  the  sheriff  lor  taxes ;  and»  without 
exception,  until  recently.  If  It  had  been  a 
sale  by  tlie  sberiff  to  enforce  the  lien  tor 
taxes,  the  deed  would, if  valid,  have  vested 
In  the  tersntee  In  such  deed  such  estate  as 
wua  Tested  In  the  party  assessed  with  the 
taxes  on  account  whereof  the  sale  was 
made, — that  very  title  and  estate,  and  no 
other.  Our  present  tax  sales  have  some 
modlflcations,  which  are  not  pertinent  to 
tbe  point  here  involved.  But  It  may  be 
said  that  the  tax  deed  is  adverse  because 
the  sale  Is /n /nvitam,  not  with  the  con- 
sent, express  or  Implied,  of  the  owner  in 
whose  name  it  was  charged  lor  taxation. 
So  here  this  was  a  sale  in  iarttuniy  the 
owner,  Mullan.  not  being  before  tbe  court 
fu  any  legal  or  proper' sense  at  BlUei  parte 
as  to  him,  and  for  that  reason,  in  a  Judi- 
cial proceeding,  void.  Again,  it  Is  said 
that  it  Is  uotadverse  because  Bennett  aad 
those  claiming  under  him  claim  and  hold 
Duderthe  Mullan  title,  and  nnt  Independ- 
ent of  It;  that  they  hold  his  title,  and  oot 
a  new  and  distinct  title,  claiming  as  ven- 
dees In  anbordlnatlon  to  and  under  the 
Mullan  title.  As  a  matter  of  fact,  accord- 
ing tu  this  record,  they  had  paid  the  pur- 
chase money,  obtained  a  conveyance  In  fee 
simple,  and  had  gone  Into  possession, 
claiming  it  for  themselves  exclusively  as 
sole  owners,  and  with  the  intent  to  bold 
It  tor  themselves.  Asa  matter  of  fact,  It 
was  taken  and  b^d  with  such  Intent. 
Was  there  anything  to  prevent  such  pos- 
flesfeioD  from  being  such  as  tbe  bolder  In- 
tended it  to  be?  If  the  owner  of  the  land 
had  been  before  the  court.  If  the  court  had 
hud  tbe  right  to  act,  and  power  over  bis 
person  or  property,  then  a  different  rule 
would  apply.  The  purchaser  would  have 
been  a  party  to  the  suit.  As  lung  as  tbe 
litigation  lasted,  no  statnte  of  limitations 
could  run;  after  it  was  ended,  if  the  sale 
was  simply  irregular,  It  would  nevertheless 
stand  until  set  aside  by  a  proper  proceed- 
ing, be^un  in  the  proper  way,  and  wlthio 
the  proper  time.  If  It  was,  fur  any  cause, 
absolutely  void,  I  can  see  no  reason  why 
his  possession  under  bis  fe&«imple  deed 
should  not  begin  to  be  adverse  to  every 
one.  Including  the  former  owuer.  after 
the  suit  was  ended.  But  In  this  case  there 
was  and  could  be  no  privity  between  the 
purchaser  and  the  fornierowoer.  Webave 
already  seen  that  the  decree  of  sale  and  of 


eondrmation  of  said  deed  were  wholly  In-  ' 
operative  and  void.  The  house  and  lot 
'still  belonged  to  Mullan;  these  decrees 
neither  barred  nor  bound  any  one.  Tbe 
deed  inade  by  the  commlsslonere,  and  all 
claims  flowing  out  of  it.  were  void;  and 
Bennett,  the  purchaser  at  the  sale  made 
by  its  authority,  found  hlmaeU,  without 
title  and  without  redrens,  a  trespasser, 
pure  and  simple,  and  liable  to  be  so  treat- 
ed, sued,  and  turned  out  during  10  long 
years.  What  bind  ol  privity  could  auch 
an  instrument  create  between  him  and 
the  owner?  Xt  'lsa  misconception  of  the 
character  of  such  legal  pruceedlags,  and 
the  sale  and  deed  made  under  it,  to  say 
that  it  had  such  validity  as  created  any 
privity  between  the  grantee  in  the  deed 
and  the  true  owner.  Privity  cannot  make 
tbe  act  of  taking  piissesBlon  a  xeal  tres- 
pass, and  Bucb  was  bis  act.  This  conten- 
tion would  make  tbe  deed  utterly  void  as 
to  alt  things  In  the  purchaser's  favor,  yet 
of  sufficient  validity  and  effect  to  create  a 
privity  between  him  and  tbe  owner,  a 
stranger  to  the  suit,  and  prevent  the  stat- 
ute running  against  such  stranger.  It 
cannot  be  said  that  tbe  purchaser  was 
guilty  of  any  fraud;  but  if  knowledge  of 
tbe  utter  Illegality  of  these  proceedings  be 
Imputed  to  blm,  and  that  he  was  thus 
guilty  of  any  fraud,  here  tbe  record  shows 
tbutfull  knowledge  thereof  was  certainly 
brought  home  to  Mullan,  tbe  owner  of  the 
bouse  and  lot,  at  least  18  years  before  the 
bringing  ol  this  suit.  During  all  that 
time  these  parties  were  In  the  actual  occn- 
panc7  of  this  house  and  tot,  excluding 
Mullan  and  all  others,  and  claimlag  It  am 
their  own  under  recorded  deeds.  Prima 
tacie  they  were  the  owners  by  reason  ol 
such  postmsslou.  Under  our  law  such  pos- 
session has  been  for  ages  the  standing 
proof  of  ownership.  The  oldest  of  our 
paper  titles  go  hackbut  tittle  more  than 
a  century  tor  their  inception  from  the  com- 
monwealth. Yet  private  sales  andjudi- 
clalsales  have  been  and  are  so  constant 
and  so  frequent,  the  ownership  of  lands 
has  passed  from  one  to  another  so  rapid-  • 
ly,  the  various  links  in  the  paper  title  are 
so  numerous,  tbat,  no  matter  how  old  or 
how  good  duch  paper  titles  may  be  as 
matter  ol  lact,  tbe  great  reliance  after  aU. 
to  both  the  seller  and  the  buyer.  Is  the 
long  possession  which  has  been  held  under 
one  or  more  such  links  in  the  chain  as  col- 
or ef  title.  That  Is  easy  to  make  out; 
every  one  underntands  It,  and  lies  down 
upon  It  In  security.  Under  our  law  the 
remedies  of  the  true  owuer,  when  dispos- 
sessed, are  plain  and  simple.  Hocan  bring 
hla  action  of  unlawlul  entry  and  detainer, 
or  If  that  falls,  or  it  he  desires  In  the  flrst 
instance,  he  can  bring  his  action  of  eject- 
ment; but  there  comes  a  time  when  bis 
remedy  Is  barred,  and,  having  omitted  to 
assert  hla  right  within  the  time  presented, 
he  la  deprived  of  It  conclusively,  no  mat- 
ter how  plainly  good  It  may  have  been. 
This  policy  has  long  been  regarded  as  wise 
and  salutary,  necessary  tor  the  repose  and 
security  of  the  title  of  the  true  owners,  as 
well  as  tor  those  whose  posseseion  under 
a  mere  colorable  title  had  Its  Inception  in 
trcHpasa  and  wronft.  See  an  able  and 
learned  diaeusslon  of  the  geaer^J  ductrlae 


Digitized  by 


Google 


532 


SOUTHEAfiTEBN  BEFOBTGBp  Vol.  16. 


of  adverad  poaaeaslon  In  Taylor  v.  Born- 
rtdes,  1  Grat.  166;  Core  v.  Fanpel,  34  W 
Va.  288.  In  these  and  other  eaeee  the  doc- 
trine o{  adveree  poeaeBsloa  has  been  re- 
garded as  wise  and  politic,  and  has  been 
g\ym  a  liberal  conBtrnction  during  a  pe- 
riod  of  nearly  BO  years.  Tax  deeds  utter- 
ly Told  bare  been  held  to  constitote  color 
of  title.  Id  my  view  it  would  be  an  wise  as 
a  general  rule,  unjust  lu  many  instances, 
Impotltlf!  on  many  Kroands,  to  aerloos- 
ly  cripple  or  fritter  away  this  doctrine 
of  adversary  possesBlon,  .so  Ions  settled 
and  acted  upon,  on  accooot  of  a  few  caaea 
of  hardship  growing  out  of  the  lateClvtl 
War. 

We  have  already  seen  that  aWold  tax 
deed  is  a  snfflrleut  color  of  title;  su  held 
In  Flanagan  r.  Grlmmet,  10  Grat.  421, 
(1853;)  Simpson  v.Edral8toD,23W. Va.676. 
In  Cooey  v.  Porter.  23  W.  Va.  120,  Snydeb, 
J.,  in  delivering  the  opinion  ot  the  court, 
aaya;  "Tbe  nature  or  character  of  the 
title  or  eiaim  under  which  the  oecupylng 
tenant  asserts  tats  ownership  Is  entirely 
immaterial.  It  Is  the  fact  that  he  claims 
the  property  as.  his  own,  and  not  the 
goodness  of  bis  title,  which  makes  his 

f)088(«8lon  adverse.  His  claim  may  be 
nunded  on  a  defective  or  even  a  void  deed 
or  paper,  aa  well  as  upon  a  valid  luRtru- 
ment,  or  It  may  beslmply/n  pata,  without 
any  paper  nr  color  of  title,  and  resting 
wholly  upon  a  naked  assertion  of  title  or 
claim  in  himself,  accompanied  by  exclu- 
sive poaaesslon."  Here  the  color  ot  title 
was  a  deed  absolutely  void.  See,  also, 
Adams  V.  Alkire,  30  W.  Va.  480;  Shauks  v. 
Ijancaster,  6  Grat.  110.  "Where the por- 
cbaserlaln  possessloD  under  a  complete 
legal  title,  such  as  a  deed  purporcing  to 
convey  the  land,  he  will  be  considered  as 
holding  adversely  to  all  the  world.  Includ- 
ing his  vendor,  rrom  whom  his  title  and 
possession  are  derived."  Core  v.Faapel,24 
W.  Va.  238:  Bank  v.  Neal,  28  W.  Va.  744. 
In  the  late  cases  of  Swann  v,  Thayer  and 
Swann  v.  Young.  (W.  Va.)  14  S,  £.  Rep. 
428,426,(1892.)  void  deeds  were  hald  to 
constitute  color  of  title.  In  the  case  of 
Hewis  V.  Buntin,  47  III.  397,  (1868.)  It  was 
held:  "Where  a  deed  purporting  to  con- 
vey title  was  executed  under  a  decree  of  a 
court  having  general  Jarisdlctiou,  and  by 
a  person  having  a  power  to  execute  the 
decree,  such  deed  is  color  of  title;  and 
'  this,  notwithstanding  the  decree  may 
have  been  erroneous,  or  even  void  forwant 
of  Jurisdiction."  In  Whiteside  t.  Single- 
ton, Melge,  207,  (1838,)  It  was  held  that 
"seven  years'  possession  ot  land  under  a 
deed,  though  founded  on  a  void  or  void- 
able decree  in  chancery,  win  perfect  the 
title  ot  the  possessor. "  In  Welborn  t.  An- 
derson, 87  llln.  166,  (]800,)  It  waa  held  "a 
void  deed  will  constitute  color  ot  title." 
The  contrary  view  seems  to  be  founded  on 
a  misapprehension  of  the  nature  of  color 
of  title  as  an  element  of  adversary  poa> 
session,  and  seems  to  suppose  that  when 
it  is  said  to  be  utterly  void,  which  may 
be  shown  In  any  collateral  proceeding, 
not  only  has  theeflScacy  otsu<A  deed  dis- 
appeared, but  the  paper  writing  Itself, 
which,  of  course,  is  not  true.  The  void 
deed  as  a  paper  writing  still  remains.  It 
■hows  the  nature  of  the  grantor's  claim ; 


In  this  case  an  estate  In  fee  simple, 
subject  to  the  wife's  contingent  right 
of  dower,  for  soch  the  commissioners' 
deed  purports  to  con  vey .  It  deflues 
the  extent  ot  the  claim  by  boundaries 
or  some  other  mode  ot  description ;  in 
this  ease  a  certain  house  and  lot  In  the 
town  of  Buckhannon,  describing  It  by  ref- 
erence to  the  two  deedsof  record  conveying 
the  property  to  Samuel  H.  Mullan.  In 
Wright  V.  Mnttlflon,  18  How.  60,  the  deed 
In  controversy  seems  to  have  been  an  Illi- 
nois tax  deed,  void  on  its  face.  Danikl., 
J.,  enters  Into  a  discussion  of  "color  of 
title"  in  xeueral.  "Upon  their  lace  the 
deeds  purport  to  convey  a  title  In  fee,and, 
having  been  accepted  in  good  faith  by 
Gregg  and  wife,  they  show  the  nature 
and  extent  of  their  claim  to  the  premises.** 
And  inasmnch  as  they  show  a  claim  In 
fee.  which  tends  to  negative  any  right  In 
any  other  person,  they  also  tended  to 
show  that  tats  actual  possession  was  ad- 
verse to  all  the  world.  "  Hence  color  ot 
title,  even  under  a  void  and  worthless 
deed,  has  always  been  received  as  evi- 
dence that  the  person  in  posaesaion  claims 
adversely  to  all  the  world."  Id.  67.  So  ft 
may  ot  itself,  or  In  connection  with  other 
evidence,  tend  to  show  other  tacts.  It 
may  be,  and  often  Is,  a  good  link  fn  a 
good  title;  or  It  may  be,  for  the  purposes 
ot  creating  or  transferring  a  good  title, 
legal  or  equitable,  an  utterly  worthless 
semblance  of  title,  which  in  fact  Is  no 
title,  yet  It  shows  the  nature  andextentof 
the  plaintitt's  claim.  Its  chief  value  Is  to 
indicate  the  extent  of  the  possessor's 
claim.  See  Bge  Medlar,  83  Pa.  St.  SB, 
(1876.)  Tet  the  nature  of  the  claim  is  al- 
ways material,  as  In  this  ease  with  refer-  ' 
enco  of  the  widow's  right  of  dower. 
Among  the  very  many  Judicial  sales  which 
have  been  made,  there  la  reason  to  be- 
lieve that  many  have  been  made  in  cases 
In  which  the  court  had  no  Jnrladlctlon, 
from  want  ot  process  served,  void  attaclt- 
ments,  failure  to  file  the  answer  by  guard- 
ian aa  UtetDt  and  other  causes.  In  ancfa 
eases,  are  the  purchasers  and  those  claim- 
ing under  them  never  to  be  quieted  Id 
ttielr  poBseealons?  Does  not  lapse  of  time 
make  such  void  titles  good?  If  so,  what 
period,  if  not  that  one  prescribed  by  the 
statute  of  limitations? 

The  suit  In  this  case  was  began  during 
tbelate  Civil  War,  but  the  decree  to  sell, 
the  sale,  and  the  decree  of  conflrmaHoo 
were  not  made  until  more  than  four  years 
after  the  war  waa  ended,  when  the  former 
owner,  being  frequently  in  the  town  and 
county  where  the  property  was  situated 
and  the  suit  waa  brought,  mast  have  had 
knowledge  of  It,  for  the  purchaser's  deed 
waa  placed  upon  record,  and  actual  pos- 
session of  the  property  was  taken,  and 
there  was  certainly  no  impediment  In  the 
way  of  asserting  bis  right  after  1872. 
There  was  no  conceaUneut  on  the  part  of 
the  purchaser.  Be  had  nothing  to  do 
with  brlnglQg  the  suit,  and  if  the  frand  or 
fault  of  others  is  to  be  Imputed  to  him  as 
matter  of  law, becamw  hewasa  purchaser 
ODder  a  void  decree,  such  imputed  fraud 
was  well  known  to  the  former  owner  for 
more  than  10  years  before  the  bringing  of 
this  suit ;  or  U  the  law  created  any  pri  v1  ty 
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by  reaion  of  raefa  parebaBe,  and  tb«  poa- 
aeaelon  taken  and  held  In  snbordlnation 
to  the  title  of  the  real  owner,  yet  tliere 
was  a  clear,  poaltlTe>  and  contlnaed  dta- 
clalmer  of  such  title,  and  aanertton  of  tala 
own  adreFM  rlgbt  brongbt  home  to  the 
owner,  daring  a  period  of  tO  yearn  and 
more,  by  many  aeta  which  were  In  their 
natnre  nneqnlrocal,  and  not  capable  nf 
any  other  meanlns,  anch  &a  the  TarioaH 
Rales  In  lee  almple,  accompanied  by  rec- 
ordation of  deeds  and  tranefers  of  posses* 
alon.  I  think,  therefore,  that  these  twu 
decrees,  one  of  sale,  the  other  oi  confirma- 
tion, were  wholly  inoperatlre  and  void, 
and,  befog  void,  are  In  legal  effect  no  de- 
crees. That  by  the  sale  and  commission- 
ers* deed  ander  It  no  rlgfat'ol  defendant 
Mallan  was  divested,  and  no  right  by 
Bennett,  tbe  parcbaaer,  was  thereby  utK< 
tained ;  for,  the  decrees  being  themselves 
worthless,  the  proceedings  founded  on 
them*  iacloding  the  eomrolssloners*  deed, 
are  equally  wurtbleea.  Th^  neither  bind 
nor  bar  any  one.  All  acts  performed  and 
all  claims  flowing  oat  of  them  are  void. 
That  Bennett,  the  purchaser  at  tbe  sale, 
by  their  authority,  found  himself  without 
title  and  without  redress.  "No  resulting 
eqalty  Ic  the  hands  at  third  persous,  and 
no  power  reridloK  In  any  legislative  or 
other  department,  of  government,  can 
Invest  It  with  any  power  or  validity, 
and  It  may  be  assailed  in  any  col- 
lateral proceeding."  Woods,  J.,  In  Grin- 
nan  V.  Edwards,  21  W.  Va.  dtlUR 
Neale  v.  Uti,  79  Va.480;  Freem.  Judguj. 
(4tb  Bd.)  S  117.  Hee  caaes  cited  by  Free- 
man, snpra.  t  117.  But  I  also  think  that 
thlseommlsnonera*  deed,  dated  December 
14, 187S,  duly  recorded,  and  also  proved 
and  admitted  tor  tbe  purpose  of  this  case, 
constttutes  a  sufflelent  color  of  title  for 
Bennett  and  those  claiming  under  him.  It 
shows  tbe  natnre  and  extent  of  bla  claim; 
and  tbat  he  and  those  claiming  under  him 
took  possession  ol  and  held  tbe  house  and 
lot  In  question  as  trespBBBers,ln  contempla- 
tion of  law,  cannot  be  questioned.  That 
tbey  took  and  held  It  with  thelntentlon,aa 
matter  of  fact,  of  holding  it  as  their  own 
In  fee  simple,  excluitlvely  tor  themselves, 
and  adversely  to  alt  the  world  except  the 
wile,  Is  equally  beyond  all  question;  and 
tbat  It  baa  been  so  held  continuously  for 
more  than  10  years  before  tiie  death  of  8. 
H.  Mullan,  and  before  tbe  Institution  of 
this  suit,  is  also  made  to  appear  without 
qnestion.  Tbe  rights  of  tho  heirs  of  S.  H. 
MnUan  are  therefore  extinguished. 

But  the  qnestion  remains  as  to  the  right 
of  tbe  widow,  Mrs.  Mullan,  to  dower.  If 
the  case  la  pot  upon  the  ground  of  aban- 
donment and  acquiescence,  then  there  can 
be  no  qoestlon  that  the  widow  Is  not  pre- 
cluded from  her  dower.  Upon  the  ground 
of  adverse  posaeeaion  tbe  qnestion  la  not 
free  from  dlfflcnlty.  Our  statute  on  the 
subject  of  dower  on  tbe  point  involved  is 
as  follows:  "A  widow  shall  be  endowed 
of  one  third  of  all  the  real  estate  whereof 
her  husband,  or  any  other  to  bis  use,  was, 
at  any  time  daring  coverture,  selaed  on  an 
estate  of  loherltanee,  unleaa  her  right  to 
aneb  dower  shall  have  been  lawfoliy 
barred  or  reilnqnlshed."  Code,  c.  66,  $  I. 
tiectlon  2t  "When  a  linabana,  or  any 


other  to  his  use,  shall  have  been  entitled 
to  a  right  of  entry  or  action  In  any  land, 
and  his  widow  would  be  entitled  to  dow- 
er  out  of  the  same,  It  tbe  husband  or  such 
other  had  secured  poasesalon  thereto,  she 
shall  be  entitled  to  such  dower,  although 
there  shall  have  been  no  such  recovery  of 
posaesaloDB. "  Section  13:  **No  wldowshall 
be  precluded  from  her  dower  by  reason  of 
the  real  estate  whereof  she  claims  dower 
having  been  recovered  from  her  husband 
by  a  Jndgment  rendered  by  default  or  col- 
lusion, II  she  would  have  been  entitled  to 
dower  therein  ^ad  there  been  no  such 
]udg;ment.**  During  coverture  the  wife 
cannot  estop  herself  from  claiming  dower 
except  by  privy  examination  as  to  execo- 
tlon  of  deed  of  grant, — a  relinquishment  In 
the  mode  preacribed  by  the  statute.  "But 
aftpr  faer  hnsband's  death  she  Is  fuI Juris, 
and  may  lose  her  estate  by  estoppel,  Just 
as  any  other  person  may."  See  5  Amer. 
A  Eng.  Enc.  Law,  920,  and  eases  cited.  lu 
my  opinion,  the  nature  of  tbe  purchaser's 
color  of  title  shows  that  hia  poaseaslon 
was  not  intended  to  be  adverse  to  the 
wile's  Inchoate  right  of  dower,  but  to  all 
others.  The  deed  of  tbe  comrolsstoners 
and  the  v<»ld  decrees  and  proceedings  In 
the  chancery  salt  show  this;  nor  la  them 
any  act  or  declaration  on  the  part  of 
those  in  possession  und^rtbe  void  deed  re- 
pugnant to  or  Inconsistent  with  such 
right  of  the  wife.  In  this  case  the  husband 
died  in  August,  1887,  and  this  salt  was 
brought  In  January,  1888,  so  that  but  a 
few  months  elapsed  from  tbe  death  of  her 
buabaad  to  the  bringing  of  her  salt. 
Therefore  there  has  not  been  time  enough 
to  bar  slnoe  be  became  aaljaria;  and  de- 
fendants'claim  and  colorof  title  being  not 
repugnant  to,  but  consistent  with,  the 
wife's  contingent  right  of  dower,  as  ap- 
pears from  the  nature  of  such  color  of  ti- 
tle, according  to  Its  own  showing,  we  ars 
of  oolnlon  tbat  the  widow  Is  not  pr^ 
eluded  from  her  dower.  Tbe  decree  com- 
plained of  must  be  reversed,  except  so  far 
aa  It  relates  to  the  assignment  of  dower 
to  the  widow;  and  tbe  cause  Is  remanded, 
with  directions  to  proceed  with  'sucb  ae 
slgnment,  and  to  settle  snch  equities  be- 
tween tbe  defendants  resulting  therefrom 
as  may  be  called  for  and  Justified  by  tha 
pleadingi  and  proofs. 

BBAXMOHp  J.,  not  sitting. 


m  B.  0.  81) 

MDNBOB  V.  WILLIAyS  flt  sL,  (two  esses.) 

(Boprane  Oonrt  of  South  CaroUna.  Des.  80, 

1892.) 

ATTACHHBKT—IiOimiSISBKTI. 

Where  defendants,  railroad  ooatraoton 
from  another  ftate,  take  a  oontraot  within  the 
state,  and  stay  at  least  a  year  to  finish  their  con- 
tract, and  own  valnable  propoly  within  the  Ju- 
risdiction of  tho  court,  and  expect  after  the  com- 
pletion of  their  contract  to  remain  permanently, 
they  are  not  "noorerideDta,"  within  Oode,  S  2S0, 
proridhv  for  attaebmeati  against  umreddenti. 

Appeal  from  common  pleaa  circuit  court 
of  Marlboro  county;  J.  H.  Hudson,  Judge. 

Two  actions,  one  by  N.  C,  Munroe 
against  WilUams  A  Tnrl«y,  and  the  othw 
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by  Munroe  &  Brerett  affaloRt  Wllllaiha  ft 
Turley.  Judxment  for  plaintiffs  In  both 
cases.   Defendants  appeal.  Reversed. 

Dudley  A  Newtoa  and  Nettles  A  Nettles, 
(orappellants.  2*.  W.Bour.bterauaTowD- 
aend  A  UcLMurtn,  lor  respoDdenta. 

McOowAN,  J.  Tlieee  two  cases  were 
writs  of  attacliment  and  heard  toKetlier. 
They  were  Isbued  against  the  property  of 
the  defendants asnonresidents of  tbestate. 
The  property  was  seised  In  the  counties  of 
Marlboro  and  Darlington.  The  following 
la  the  affidavit  npoo  wblnta  the  flrst  abore 
case  la  based:  **The  state  of  8o nth  Caro- 
lina, county  ol  Marlboro.  Personally 
comes  before  me  Nell  C.  Miinroe.  who,  be- 
ing duly  sworn,  says  that  the  defendants, 
Williams  &  Turley,  are  Justly  indebted  to 
hinj,  the  plaintiff  above  named.  In  the  sum 
of  elghty-twodollarsand  eighty-two  cents 
($32.82)  for  lumber  sold  and  dellrered  tu 
said  defendants;  that  the  anme  ta  now 
dne,  and  no  part  thereof  has  been  paid, 
And  said  defendants  refuse  to  pay  thesame; 
that  said  defendants  are  both  nonresidents 
of  the  state,  but  aru  here  only  temporarily 
working  on  the  Charleston,  Sumter  & 
Northern  Railroad,  the  said  Williams  be- 
ing a  resident  and  elsiien  of  the  state  of 
Virginia,  and  the  said  Tnrley  being  a  resi- 
dent and  cltisen  of  the  state uf  North  Caro- 
lina, so  deponent  Is  Informed  and  beUeves; 
but  that  said  defendants  own  property  In 
this  state,  to  wit,  a  lot  of  mules,  lumber, 
railroad  tools,  wagona,  moneys,  in  the 
counties  of  Marlboro  and  Darlington,  all 
of  which  deponent  wishes  to  attach  as 
secDrlty  for  the  said  debt  oow  dae  said 
plaintiff,  and  to  tbla  end  has  Issued  sum- 
mons In  the  above  action ;  wherefore  de- 
ponent craves  a  warrant  of  attachment 
tor  the  purpose  of  attaching  said  property 
to  secure  said  debt.  Sworn  to  before  me 
this  December  19, 1890.  0.  M.  Wbathbms- 
B7,Clerk.  [Signed]  N.C. Mdnrob."  The 
seeondattacbnientahove  was  Issued  upon 
an  affidavit  In  terms  Identical  with  the 
forgoing,  exceiit  that  It  alleged  that 
the  defendants  owed  plaintiffs  the  sum  of 
9678.62  for  lumber  sold  and  delivered.  On 
January  15,  1881,  the  defendants  served 
notice  of  motions  to  vacate  the  attach- 
ments, upon  a  number  of  affidavits,  which 
cannot  be  reproduced  here  on  account  of 
tbelr  great  length,  but  they  are  all  printed 
In  the  brief.  The  folio  wing  grounds  were 
taken  to  set  aside  tbe  attachments:  (1) 
Because  the  warrants  of  attachment  are 
not  countersigned  by  tbe  plaintiffs'  attor- 
ney, as  is  required  by  law ;  (2)  because  tbe 
sureties  on  the  attachment  bonds  or  nn- 
dertaklngs  in  both  cases  haveuot  Justified 
as  required  by  law  ;  (8)  becanse  the  affl- 
daTlts  on  which  said  attaehments  were 
Issued  have  not  been  filed  according  to 
law;  (4}  because  in  tbe  case  of  Munroe  ft 
Everett  there  Is  no  statement  nf  the  Indi- 
vidual names  of  the  plaintiffs  nor  allega- 
tion of  partnership;  (6)  because  there  la 
no  statement  In  either  of  said  cases  show- 
ing theindlvidualnamesof  tbe  defendants, 
and  no  allegation  at  partnership  between 
them;  (6)  becatuetbedefendanta, WlUlams 
ft  Turley,  are  not  nonresidents  of  the  state 
of  South  Carolina,  but  reside  In  said  state, 
■Bd  arenot  subject  to  attachment  as  non- 


residents; (7)  because  there  Is  no  proof  uf 
th^  execution  of  the  bonds  or  undertak- 
ings in  said  cases,  as  Is  required  by  law; 
(8)  because  the  claims  upon  which  tbe  at- 
tachments issued  are  not  sufficiently  stat- 
ed in  the  affldavlts  made  to  obtain  tbe  at- 
tachments: (9)  because  there  has  been  no 
service  of  sammons,  nor  order  for  publica- 
tion, nor  for  such  further  order  aa  may  be 
just,  and  for  tbe  cost  of  this  motion.  The 
motions  to  vacate  were  made  before  bis 
honor.Jndgn  Hudson,  upon  numerous  affi- 
davits pro  and  con;  and  he  beld  tbat  be 
regarded  West  Virginia  lu  the  home  and 
residence  of  the  defendants,  and  found 
from  all  the  evidence  tbat  they  are  not 
residents  In  this  state,  but  only  tarrylue 
heru  until  their  contract  is  ended,  when 
they  will  go  hence,  and  he  refused  tbe  mo- 
tions to  vacate  the  attachments.  From 
this  order  tbe  defendautH  appeal  to  this 
court,  upon  tbefoUowinggrouiids:  First, 
because  his  honor  erred  in  holding  that 
the  failure  of  the  sureties  on  the  undertak- 
ing glvAi  by  the  plaintiffs,  (to  Justify.)  and 
upon  which  tbe  warrant  was  Issued  In 
each  of  the  cases,  was  not  fatal  to  tbe 
validity  of  the  writs,  but  amendable; 
aecoadt  because  his  honor  erred  In  holding 
that  tbe  failure  to  prove  the  execution  uf 
said  undertaking  by  the  subscribing  wit- 
ness, as  required  by  law.  was  an  amenda- 
ble defect;  tA/n/,  because  his  honor  erred 
in  boldlng  tbat  the  defendants  were  not 
residents  of  tbestate;  fburtb,  because  his 
honor  erred  In  not  vacating  said  attach- 
ments on  the  grounds  that  the  sureties  on 
tbe  undertakingR  upon  which  the  same 
were  Issued  tailed  to  Justitr.  and  tbeexecn- 
tlon  of  said  undertakings  was  not  proved. 
The  argument  here  was  elaborate  and  In- 
structive, but  from  the  view  wbteh  tbn 
court  takes  It  will  not  be  necessary  to 
consider  the  alleged  irregularities  In  tbe 
proceedings.  We  think  the  cases  must  be 
determined  by  the  conclusion  reached  up- 
on the  third  ground  of  appeal,  which 
charges  that  his  honor  erred  In  boldlog 
that  the  d^udants  were  "nonresidents" 
of  the  state  of  South  Carolina. la  tbe  sense 
of  tbe  attachment  act.  There  was  in  the 
cases  no  allegation  of  fraud.  In  removing 
or  attempting  to  remove  the  property 
or  otherwise.  The  delendants  were  not 
absent,  but  present,  within  the  jurisdic- 
tion of  the  eoarr.  and  there  was  no  obsta- 
cle to  their  being  served  with  proeeas  In 
the  usual  way.  Tbe  single  ground  for  the 
attachment  was  that  the  defendants  were 
nonresidents. 

lu  section  250  of  tbe  Code  it  Is  provided 
"that  the  warrant  may  be  issued  when- 
ever It  shsll  appear  by  affidavit  that  a 
cause  of  action  exists  against  sneh  defend- 
ant, specifying  the  amount  of  the  claim, 
and  the  grounds  thereof,  and  tbaC  tbe  de- 
fendant is  either  a  fortign  corporation  or 
nut  a  resident  of  this  state,**  etc.  Were 
these  defendants  "nonresidents'*  of  tb« 
state,  within  the  meaning  of  this  pro- 
vision,  at  the  time  these  attachments  Is- 
sued? It  seems  that  there  Is  not  In  this 
state  any  case—at  least  none  was  elted-^n 
which  the  phrase  "nonresident"  has  re- 
ceived Judicial  interpretation,  but  there 
are  decisions  upon  the  subject  in  other 
states.  Ws  do  not  think  that '  reatdenee** 
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and  "domicile*  are  Identical  and  convert- 
ible terms.  "In  determlnlns  whether  a 
debtor  is  a  resident  of  a  partlcnlar  state, 
the  qnesttun  as  to  hla  domicile  la  not  nec- 
emarlly  always  involTed;  for  be  may 
bare  a  residence  which  Is  not  in  law  hie 
domicJle.  Domicile  includes  residence, 
with  an  Intention  tu  remain;  wblle  nu 
leoRth  ol  residence,  without  the  intention 
of  remaining,  coiMtitutee  domicile.  A 
'reaident'  and  an  'inhabitant*  mean  the 
Hame  thlDS.  A  person  resident  is  defined 
I  to  be  one  'dwelling  or  baring  his  place  of 
abode  in  any  place.*  Theue  terms  are 
i  therefore  aaeU  synonymonsiy."  Drake. 
I         Attnchm.  (7th  £d.)  S§  58,59,  and  notes. 

Were,  then,  the  defendants  nonresidents 
I         of  the  state  when  the  attachments  weru 
I         Issued?   Tbot  is  a  mixed  question  of  la  w 
I         and  fart.   It  Is  quite  Impossible,  within 
proper  compass,  to  review  all  the  afU- 
I         daTltfl,  some  of  which  are  very  Ions:  but 
I         we  have  read  them  carefully,  and  we 
I         think  the  substance  cori'eL-tly  expressed 
by  the  statement  at  the  bar  as  follows, 
viz.:  "Prank  Williams,  a  native  of  West 
Vlrf^lnia.  left  that  Ktate  several  years  ago, 
I         and  has  been  engaged  In  railroad  con- 
!         tracting.   He  left  hla  native  state  never 
to  retorn  to  it  as  a  home.   He  is  married, 
j         hot.  owing  to  Incompatibility  of  temper, 
was  separated  from  his  wile,  and  has  lived 
for  several  years,  and  expects  tocon  tlnueto 
I  live, eepara tefrom  her. "  W lllia ms &  Turley 

'  came  to  South  Carolina  1u  May,  IS90,  with 
I  the  Intention  of  remalningat  least  one  year, 
I  and  for  further  time  Indefinitely,  and  have 
I  reafded  here  contlnaonsly  ever  since. 
I  Tbey  entered  Into  a  binding  contract  with 
the  Central  Carolina  Land  &  Improve- 
ment Company,  which  would  take  very 
I  near  a  year.  If  not  longer,  to  complete, 

I  and  have  Invested  largely,  and  own  prop- 
!  ertyln  Marlboro  oud  Darlington  counties. 

They  have  resided  steadily  in  the  state 
I         since  their  arrival,  and  expect,  after  the 
completion  of  their  contract  with  the  said 
;         company,  to  engage  in  the  timber  busi- 
ness In  South  Carolina,  and  remain  per- 
manently. They  annonnced  their  inten- 
tion to  settle  perunnently  in  the  state, 
]         and  go  Into  the  timber  business  on  the 
I  Pee  Dee,  to  several  parties,  months  before 

the  attachment  proceedings  were  begun, 
some  of  whom  were  T.  £.  Lupo,  W.  R. 
Bnebee,  J.  W.  Beynolds,  A.  F.  Comber, 
and  contracted  to  purchase  from  J.  W. 
Beynolds  all  the  timber  on  bis  land  on  the 
Pee  Dee.  The  statement  is  made  posit!  vely 
by  Williams  that  this  Is  his  place  of  rrsl- 
deuce;  that  he  has  no  home,  U  not  here; 
that  he  left  West  Vliiglnla  years  ago,  with 
no  expectation  of  retnrnlnir  to  It  as  a 
home;  and  this  is  uncontradicted.  There 
Is  no  evidence  that  Turiey  has  a  residence 
anywhere  else  than  Sontb  Carolina,  etc. 

it  Is  anlversallj  conceded  that  attach- 
ment la  a  very  strong  and  rigid  process, 
and  tbie  coart  has  often  held  that  before 
it  Issues,  giving  the  great  powers  which 
it  eoufer»,  the  oaae  In  which  it  Is  Issned 
BboDid  b6  plain,  and  every  prerequisite  of 
the  law  compiled  with.  This  Is  required 
by  the  nature  of  the  remedy  Itself,  which, 
as  we  nndnrstand  It,  was  intended  to  af- 
ford the  means  of  making  an  absent 
i^tor  a  party  by  aeising  his  property. 


where  the  court  could  not  acquire  Jorls- 
dlctlon  of  his  person  by  the  ordinary 
service  of  summons.  Aa  was  said  by  the 
late  Chief  Justice  Simpson  In  the  case  of 
Whitfield  V.  HoTey.30  S.C.  119. 8  H.  E.  Rep. 
840:  "Our  Code  provides  that  an  attach- 
ment may  Issue  against  a  nunr«)ident  de- 
fendant under  certain  clrcnmstances,  and 
his  property  selced  thereunder,  as  a  secu- 
rity for  the  satisfaction  of  SQch  Judgment 
as  the  plaintiff  may  recover.  This  Is, 
doQbtless,  because  the  defendant,  being 
a  nonresident,  the  court  cannot  obtain 
Jurisdiction  ol  the  person  of  the  defend- 
ant, and  his  creditors  would  be  witli- 
out  remedy  unless  jurlsiilction  could  be 
acquired  over  his  property  in  some  way; 
hence  the  attachment.  It  would  seem, 
therefore,  that  where  jurisdiction  may 
be  acquired  without  an  attachment,  the 
reason  of  the  rule  ceasing,  the  rule  It^ 
self  would  not  exist."  In  Carden  v.  Car- 
den.  (N.  C.)12  S.  E.  Rep.  197,  Sbrphkbd, 
J.,  said:  'Without  deciding  who  in  law 
is  a  nonresident  In  other  respects,  but  con- 
fining  the  decision  to  a  construction  of 
the  statute,  the  conclusion  Is  that  where 
one  voluntarily  removes  from  this  to  an- 
other state  for  the  purpose  of  discharging 
the  duties  of  an  office  of  indefinite  dura- 
tion, which  required  his  continued  pres- 
ence there  for  an  unlimited  term,  such  a 
one  Is  a  nonrenident  of  this  state  for  the 
purposes  of  an  attach ment.and  that,  not- 
wltlistandlng  he  may  occasionally  visit 
this  state,  and  may  have  the  intent  to  re- 
turn at  some  uncertain  future  time." 
"The  prominent  idea  is  that  the  debtor 
must  be  a  nonresident  of  tlie  state  where 
the  attachment  Is  sued  out,  not  that  he 
must  be  a  resident  elsewhere.  *  *  * 
The  essential  charge  Is  that  he  lenot  resid- 
ing or  living  In  the  state;  that  Is,  ho  has 
no  abode  or  home  within  it,  where  process 
may  be  served,  so  as  effectually  to  reach 
him.  In  other  words,  bla  property  Is  at- 
tachable If  his  residence  Is  not  such  as  to 
subject  him  personally  to  the  jurisdiction 
of  the  court,  and  place  him  upon  an  equal- 
ity with  other  residents  in  this  respect." 
etc.  See  Hanson  v.  Graham,  (Cal.)  23 
Fac.  Rep.  66;  Ix>ng  v.  Ryan,  30  Grat.  720; 
Frost  V.  Brisbin,  19  Wend.  11.  and  other 
canes  cited  In  the  argument  of  the  appel- 
lants. The  case  of  Long  v.  Ryan,  supra, 
was  In  reference  to  the  residence  of  a  rail- 
road contractor  and  builder.  It  Is  too 
long  to  be  cited  at  length,  but  the  court 
said:  "Upon  this  state  of  facts  It  Is  ap- 
parent 'that  the  word  'resident,'  like  that 
of  'domicile,' Is  often  used  to  express  diner- 
ent  meanings,  according  to  the  subject' 
matter.  In  atatntea  relating  to  taxation, 
settlement, right  of  sufirage.and  quallflca- 
tlon  for  office,  it  may  have  a  very  differ- 
ent constroctlon  from  that  which  belongs 
to  the  statutes  relating  to  attachments. 
In  the  latter  'actual  residence'  Is  contem- 
plated, as  distinguished  from  'legal  resi- 
dence.* *  .  *  *  While  on  the  one  band 
the  canal  or  temporary  sojoam  of  a  per- 
son in  this  state,  whether  on  business  or 
pleasure,  does  not  make  him  a  *rertdent' 
of  this  state,  within  the  meaning  of  the 
attachment  laws,  especially  if  his  per- 
sonal 'domicile'  is  elsewhere,  so,  on  the 
other  band,  it  la  not  essential  that  ha 


Digitized  by  Google 


S36 


60UTHKASTERN  BBPOBTBB.  ToL.  16. 


(S.a 


sbould  come  Into  tlie  atate  witfa  the  Inten- 
tion to  remain  here  permaneotly  to  con- 
stitute him  a  resident,"  etc.  It  la  rery 
clear  from  the  facts  of  this  case  that  the 
process  of  the  conrt  could  bare  been 
served  on  the  defendants  peraoaany. 
There  was  no  fraud  in  the  case.  The  de< 
fendanti  were  not  absent,  bat  present  In 
tbeluriadictlon.  We  do  not  think  it  was 
shown  that  tbey  were  "nonresidents,  "in 
the  nenee  of  the  attachment  laws;  and  the 
decision  below,  refoslnjc  to  vacate  the 
warrants  of  attaebment,  is  rerened. 

UfHYMOt  0.  J.,  and  Fopb,  J.,  eonear. 


(n  8.  G.  BT) 

BHOAD  T.  PATBIOK. 
(Supreme  Court  of  South  Carolina.    Nor.  17, 
18Q2.) 

JuDouan  or  Jubtiob— Fiune  Tbahsckitt  with 
Olibx— Idicrruiorr  of  Tims— Bbs  Judicata. 

1.  niere  la  no  limit  of  time  ft>r  proceedinc 
under  Code  GtU  Proc.  f  87,  which  provides  for 
flliug  and  dochetiu^  with  the  county  clerk  a 
transcript  of  the  judgment  of  &  juatioe  of  the 
peace,  which  shall  thereafter  be  a  judgmrat  of 
the  circuit  court, 

2.  An  order  quashing  and  vacating  an  exe- 
cution issued  on  the  judgment  of  a  trial  jnatlce 
docketed  in  the  cleric's  office  under  Code  Civil 
pToc.  S  87,  on  the  ground  that  under  section  301, 
aa  the  judgment  was  rendered  more  than  three 
Tears  prevuiualy,  leave  should  have  first  been  ob- 
tained, is  not  a  bar  to  a  subsequent  action  to  re> 
Ttre  the  judgment  and  issue  execution  thereon. 

Appeal  from  common  pleas  ctrcolt  court 
of  Colleton  ccrunty ;  J.  J.  Nobton,  Judge. 

Actlou  by  J.  Under  Rhoad  against 
George  W.  Patrick  to  revive  a  Jadgment 
and  Issue  execution  thereon.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Flabbaroe  A  Crnber.forappellant.  J.  C. 
De  TrevUle  and  E.  J.  'Hgbe^ioT  appellee. 

McGowAN,  J.  On  December  S,  18S3. 
Trial  Justice  J.  H.  Knight,  Esq.,  In  the 
ease  of  J.  Under  Rhoad  vs.  G.W.  Patrick, 
entered  a  Jndgment  for  the  plalutlD  In  the 
sum  of  ^M.  The  trial  Justice  never  Is- 
sued auyexecatlonupontbe  Judgment,  bat 
on  December  20, 18S8,  the  Judgment  was 
" traoHcripted "  to  the  court  of  common 
pleas  .of  the  county,  and  docketed  In  the 
office  of  the  clerk  of  the  county,  who  Is- 
sned  au  execution  thereon  "as  a  Jadginent 
ol  the  drcnlt  court. "  This  execution  was 
levied  upon  six  bales  of  cotton,  the  prop- 
erty of  the  defendant,  whereupon  the  said 
defendant,  Patrick,  applied  for  an  order 
(1)  that  BBld  execution  be  quashed;  (2) 
that  the  sberitt  be  perpetually  enjoined 
from  proceeding  thereunder;  (8)  that  said 
alleged  Judgment  entered  up  by  the  clerk 
of  the  conrt  ctf  common  pleas  be  vacated; 
and  (4)  for  the  costaof  the  motion.  Jodsv 
IZLAB,  before  whom  the  motion  was  made, 
after  remarking  that  the  transcript  of  the 
Judgment  was  not  filed  In  the  court  <A 
common  pleas  until  December  20,  1888, 
more  than  three  years  after  the  rendition 
thereof,  and  after  the  right  to  Issae  extv 
cntion  thereon  bad  been  lost,  "ordered 
that  said  execution  be  qnasbed  and  va- 
cated, and  the  property  levied  npou  by  the 


sberiO  thereunder  be  released  from  levy." 
Afterwards.  In  May,  1891,  the  plaintitr, 
making  affidavit  that  no  part  of  the  debt 
had  ever  been  paid,  procured  to  be  laaaed 
a  rule  against  the  defendant,  Patrick,  re- 
quiring bim  to  show  cause  why  the  afore- 
said Judgment  sbould  not  be  revived  and 
execution  Issued,  thereon;  to  wbleb  tba 
defendant  made  "return"  that,  more  than 
three  years  having  elapsed  from  the  rendi- 
tion of  the  Judgment  to  the  filing  of  the 
"transcript,"  the  right  to  Issue  execution 
was  lost  before  the  transcript  was  filed; 
and  also  that  this  very  matter  was  "ad- 
judicated* by  Judge  Izlar,  In  a  proceed- 
ing had  by  this  defendant  against  the 
plaintiff  herein,  (above  stated,)  tried  at 
the  February  term  of  this  court,  (18tf1,) 
to  which  reference  Is  prayed;  and  asked 
that  the  rule  might  be  dlschai^ed.  Judge 
Norton,  after  argument,  held  that  uo 
sufficient  cause  had  been  shown  why  the 
plaintiff's  motion  should  not  be  granted ; 
ordered  that  the  plaintiff  ahoald  have 
leave  to  revive  his  Judgment  and  Issue  exe> 
cation  thereon.  From  this  order  the  de- 
fendant, Patrick,  appeals  to  this  court, 
upon  exceptions,  which  we  will  now  con- 
sider In  their  luverse  order. 

The  third  exception  Is:  'For  that  his 
honor,  Judge  Norton,  erred  in  holding 
that  the  Issues  raised  In  the  case  of  Rhoad 
vs.  Patrick  were  not  *adjadlcated*  by  the 
court  la  the  ease  of  Patrick  vs.  Bhoad." 
la  the  proceeding  referred  to.  Judge  Izlar 
made  no  order  In  reeponee  to  the  prayer 
that  he  should  vacate  the  Ju(*gment.  He 
only  quashed  the  execution,  for  the  reason 
that  it  was  leaaed  more  tban  three  yearn 
after  the  rendition  ot  the  Judgmen  t  in  the 
trial  Justice  conrt.  The  matter  now  before 
the  cnart  la  not  ran  Jadlcata.  There 
was  ao  motion  b^ore  Judge  Iki.ar  to  re- 
vive the  Judgmeat  aud  renew  execution, 
and  therefore  his  order  could  not  and  did 
not  decide  the  queetioo  which  was  before 
Judge  Norton  as  to  the  validity  or  Inva- 
lidity of  the  Judgment.  See  Hart  v.  Bates, 
17  8.  C.  40 ;  Bx  parte  Roberts,  19  8.  C  157. 

TKeflrstand  second  exceptiouscomplaln 
that  Judge  Nobtok  erred  In  deciding  that 
the  plalntltt  was  entitled  to  have  bis  Jndg- 
ment revived  and  execution  issued  ugalnst 
the  defendant.  This  is  a  very  general 
statement,  withou  t  Intimating  the  grouad 
of  such  alleged  error.  It  was,  however, 
stated  In  argament  that  sabdl vision  12  oC 
section  88  of  the  Code  declaxen  that  "neeu- 
tiuns  may  bo  issued  on  a  jndgment  ren- 
dered in  trial  Justice  courts  at  any  time 
within  three  years  alter  the  rendition 
thereof."  This  does  negative  the  right 
after  the  timelndicated  nltbout  leave  first 
obtained ;-  but,  as  It  seems  to  ps,  that  has 
no  application  to  this  ease.  The  trial  Jus- 
tice here  never  Issued  aoyexeeatlon  at  all; 
and  the  one  Issued  by  the  elerit,  without 
first  obtaining  leave,  aa  required  by  sec- 
tion 804  of  the  Code,  was  set  aside  by 
Judge  Ikub,  and  from  his  order  there 
was  no  appeal.  The  question  now  is  as 
to  the  status  of  the  Judgment.  A  party 
who  obtains  a  Judgment  in  a  trial  Justice 
eonrtmayhavea  transcript tbereoflodgad 
In  the  office  of  the  clerk  of  the  court  ut 
common  pleas  of  the  county,  and  the  clerk 
shall  issue  execution  to  the  sheriff  of  tbe 
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county.  80  far  aa  we  are  Informed,  then 
Ib  no  statntory  limit  of  time  wlttala 
wblcb  tbifi  trausfer  mast  be  made.  It 
woold  seem*  therefore,  Chat  there  can  be 
no  I^al  objection  on  aceoant  of  the  de- 
lay which  occnrred  In  fillog  the  transcript 
In  this  case.  It  la.  however,  soegeated  by 
tbe 'appellant  that,  notwlthstandlog  the 
truDscrlpt,  the  Jadgment  still  retains  the 
essential  character  of  a  simple  Judgment 
of  tbe  trial  Jostlce  court,  aud,  as  such, 
cannot  t>e  revived,  by  rale  to  show  caaee. 
after  five  years  from  the  rendition  thereof 
In  the  trial  Justice  court.  We  cannot 
agree  that  this  view  would  be  in  accord- 
ance with  oar  acts  npou  tbe  subject.  Suc- 
tinn  87  of  the  Code  declares.  In  express 
terms,  that  "  the  time  of  the  receipt  of  the 
transcript  by  the  clerk  shall  be  noted 
tbereoo,  and  entered  in  the  docket;  and 
from  that  time  the  Judgment  shall  be  a 
Judgment  of  tbe  circuit  court. "  SobdWl- 
bIoo  18  of  section  88  uf  the  Code  provides 
that,  "If  the  Jadgment  be  docketed  with 
the  clerk,  the  execution  shall  l)e  Issued  by 
blm  to  the  sheriff  of  the  coouty,  and  have 
the  aame  effect,  and  he  executed  In  the 
same  manner,  as  other  executions  and 
Jndgmenta  of  the  circuit  court,"  etc.  Sec- 
tion 801  of  the  Code,  an  amended  In  1886,  dl- 
recta  that  *'when  Judgment  afaall  have 
been  rendered  la  a  court  of  a  trial  Justice 
or  other  Inferior  court,  aad  docketed  In 
tbe  office  of  the  clerk  of  the  circuit  court, 
tbe  application  for  leave  to  issue  execu- 
tion must  be  to  the  circuit  court  of  the 
county  where  tbe  Judgment  waa  reu- 
dered,"etc.  See,  also,  Lawrence  v.  Isear, 
37S.  d  344,  8  8.  E.  Rep.  223.  Tbejndgment 
ofttalacoart  is  that  the  Judgment  <tf  the 
drcnlt  court  be  affirmed. 

HolTSB,  G.  J.,  and  Pops,  J.,  concur. 

(37  S.  C.  520) 

BOKAB  et  si.  v.  MBANS  et  al. 

OSiVenM  Oonrt  of  Sooth  Carolina.   Nov.  17* 

1882.)' 

FaAODuuKT  CosvBTAKaas— SvimraAazDs— Pab- 

TIXS— Ac-nOH  BT  SSYBRill.  CbBDITOBS  — DllCQB- 
BBB. 

l.It  ii  not  a  misjoinder  of  plalntUFs,  that 
wemal  Judgment  creditors  onlte  in  one  action  to 
■et  adde  fratidulent  conveyances  made  hj  their 
common  debtor,  in  that  they  have  a  common  In- 
terest hi  setting  aside  snch  conveyances,  and  do 
not,  bv  thdr  joinder,  make  themselTeBrpartnera 
vfth  me  oth^  creditors,  or  claim  that  they  bave 
a  joint  interest  in  the  cause  of  action. 

2.  In  sacfa  prooeedinK  the  annplaint  alleged 
that  leries  had  been  made  under  the  JodnneDti, 
and  that  nothing  had  been  paid  oa  taij  ox  t^em. 
Had,  that  a  demnrro-  to  such  oomplaint,  on  the 
ground  "that  the  mere  allegation  of  the  Uuuffl- 
fiiencj  of  the  lerr  was  not  'sufficient  evidence'  to 
diapoee  of  each  levy  and  to  rebnt  the  presums- 
timk  of  aattsfaction  arising  from  the  leTy,"  u 
mtVoAr  overruled,  fai  that  where  an  action  Is  be- 
ing disposed  of  on  demurrer  the  inquiry  of  tiiie 
court  is  for  "allegations,"  not  "evidence." 

3.  A  person  through  whom  £ra.ndulent  con- 
▼eyances  pass,  and  who  acts  merely  to  promote 
the  scheme  for  defrauding  creditors,  nas  no 
legal  or  equitable  Interest  in  die  pn^erty  fraud- 
alenthr  conveyed,  and  is  not  a  necsssair  party 
aefadant  t»  audi  proeeedhig, 

4.lmial  trsnsaotlona  sntead  lata  a 


debtor  to  defraud  oreAtors,  at  dlff^mit  times, 
and  with  different  persoiu,  cmistitute  but  one 
cause  of  action^— the  atteoipted  frandulent  ffis- 
position  of  tin  debtor's  property  to  defeat  didnu 
of  crMltors. 

Appeal  from  common  pleas  circuit  court 
of  Spartanburg  county;  T.  B.  Fbabgr 
Judge. 

Action  in  equity  by  Gll^ha  Bomar  and 
others  against  H.  F.  Means  and  others  to 
set  aside  fraudulent  conveyances  made 
by  Means  to  the  other  defendants.  Jadg- 
ment (or  plaintiffs.  Defendants  appeal. 
Affirmed. 

The  complaint  te  aa  follows: 

"The  plaintiffs  abovenamed,lD  behalf  of 
themselves  and  of  all  other  creditors  of 
the  defendant  A.  Q.  Means,  Sr..  who  shall 
Id  due  time  come  Into  tbls  action  and  seek 
relief  thereby,  and  contribute  to  the  ex- 
penaea  therectf,  reapwttully  show  to  tbe 
court: 

"(1)  That  on  November  12.  1890.  the 
plaintiff  Ellsha  Bomar  recovered  a  Judg- 
ment In  this  court  against  the  defendant 
Albert  O.  Means,  Sr.,  for  the  sum  of  9852.- 
81,  which  was  on  said  day  duly  signed, 
docketed,  and  enrolled  In  the  office  of  tbe 
clerk  of  this  court,  and  ezettutlon  there- 
upon duly  laaued  to  and  lodged  with  tbe 
sheriff  of  tblscounty ;  that  no  part  thereof 
has  been  paid  or  satlafied ;  that  an  appeal 
was  taken  from  said  Jadgment  by  said 
defendant,  which  la  now  pending  In  the 
supreme  court;  that  on  April  12,  1888,  the 

SlalntlO  Winiam  T.  BusBell,  the  plaintiffs 
obn  A.  Lee  and  J.  Boyee  Lee,  who  were 
then  and  are  still  partners,  doing  business 
under  the  name  of  J.  A.  Lee  A  Son,  and 
Andrew  Holtshouaer,  eaeb  recovered  a 
Judgment  In  this  court  against  the  defend- 
ant Albert  G.  Means.  Sr.,  vis.  William  T. 
Bussell  for  the  snm  of  $3ti8.49.  J.  A.  Lee  & 
Son  for  the  sum  of  $274.28,  and  Andrew 
Holtsbouser  for  the  sum  of  $758.46;  that 
each  of  said  Jndgmenta  was  on  said  day 
duly  signed  and  docketed  and  enrolled  la 
the  office  of  tbe  clerk  of  tfala  court,  and  ex- 
ecutions were  thereupon  duly  Issued  to  and 
lodged  with  the  sheriff  of  this  county; 
that  no  part  of  eltber  of  tbem  has  been 
paid  or  eatls&ed;  that  the  executions  In 
favor  of  J.  A.  Lee  &  Son  and  Andrew 
Holtsbouser  were  long  Blnce  returned  by 
said  sheriff  wholly  nnsatlsfled,  and  that 
tbe  defendant  Albert  Q.  Means,  Sr..  Is  at- 
terly  Insolvent;  thut  each  of  the  Judg- 
ments above  mentioned  was  a  valid  and 
subsisting  Hen  on  the  property  herein  de- 
scribed; that  a  transcript  of  each  of  said 
Judgments  has  been  duly  filed  and  dock- 
eted In  tbe  office  of  the  clerk  of  court  of 
common  pleas  for  tbe  eoun^  of  ITnlon. 
where  tbe  defendant  Albert  6.  Means*  Sr., 
owns  a  valuable  tract  <^  land,  on  which 
said  Judgments  are  Ileus;  that  executions 
were  Issued  to  the  sheriff  of  said  coanty 
on  the  three  last-named  Judgmfints,  and 
were  levied  by  htm  on  certain  personal 
property  found  on  the  plantation  of  the 
Jadgment  debtor,  Albert  G.  Means,  Sr.; 
that  thereupon  the  defendants,  except  the 
defendants  H.  F.  and  Albert  O.  Means. 
Sr.,  brought  suit  In  the  court  of  common 

Eleaa  tor  said  coanty  against  said  aberifl 
n  rsoovw  said  pn^arv^>  claiming  to  ba 
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tha  ownen  thneol  vn&er  the  bill  of  sate 
berelnaf ter  manttuned :  that  the  Judgment 
credrtora  defended  nald  action  through 
the  sherirr,  and  the  iRBue  raised  by  tbemln 
that  action  and  tried  was  that  said  bill  ut 
sale  was  In  violation  of  the  aaalgnment 
laws  of  this  state,  and  was  made  witb 
Intent  to  hinder,  delay,  and  defraad  cred* 
I  tors,  and  was  therefore  void;  that  said 
action  waa  tried,  and  resnlled  in  a  verdict 
and  Jadsment  tor  the  sheriff,  from  which 
the  plaintiffs  In  that  salt  appealed  to  the 
supreme  coort,  and  the  appeal  Is  still 
pending;  even  If  said  Judgment  is  sua- 
taloed.  theproperty  tbereln  recovered  will 
bot  reallae  enungb  to  satisfy  said  ]udg- 
inenta  and  execatlona. 

"(2)  That  the  said  Andrew  Holtsboaser 
died  on  the  6th  day  of  April,  1890,  intes- 
tate, and  tbe  plaintiff  Jane  HollEhoaser 
was,  by  an  order  of  tbe  probate  Judge  of 
this  county,  duly  appointed  admlnletra- 
trtz  of  his  estate  on  tbe  3d  May,  1890.  and 
has  .entered  opon  the  duties  of  aald  offlee, 
after  having  duly  qaallfied. 

"  ($)  That  on  the  4tb  March.  1884,  the  de- 
fendant AltMft  0.  Means,  Sr.,execated  and 
delivered  to  bis  brother,  the  defendant  H. 
F.  Means,  a  mortgage  of  all  that  lot  of 
land  In  tbe  city  of  Idpurtanburg,  coanty 
and  state  aforesaid,  containing  two  and 
three  fourtbs  acres,  more  or  less,  and 
bonuded  by  Church  street,  the  Central 
Methodist  Uhurch  lot,  and  lota  formerly 
owned  by  Mrs.  M.  E.  Nowell  and  Mrs.  M.  £. 
Newell,  of  which  aald  lot  the  aald  Albert  a. 
Means,  Sr.,  was  then  the  owner;  that  aatd 
mortgage,  which  purports  to  have  been 
given  to  secure  the  payment  of  $6,892.50, 
was  recorded  In  tbe  office  of  the  R.  M.  C. 
for  said  county,  in  Book  No.  10,  at  page 
893,  on  the  SOtb  January,  1888,  to  tbe  rec- 
ord of  which  plaintiffs  crave  reference  as 
often  as  may  be  necessary;  ttiat  plaintiffs 
are  Informed  and  believe  that  large  pay- 
ments have  been  made  on  the  debt  secured 
by  said  mortgage,  bat  exactly  bow  much 
or  when  they  do  not  know;  aod  they  are 
also  Informed  and  believe  that  tbere  Is  an 
agreement  between  the  defendants  where- 
by the  defendant  U.  F.  Means  la  to  accept 
In  full  aatlsfaetion  of  bbi  debt  only  a  part 
thereof. 

"(4)  That  plalntiffsare  informed  and  t}e- 
llevethat  on  SOtb  December,  1887,  tbe  de- 
fendant Albert  Q.  Means.  Sr..  being  then 
Insolvent,  and  being  then  Indebted  to  the 
plaintiffs  on  their  several  demanda,  on 
which  the  Judgments  befelnbefore  men- 
tioned were  recovered,  witb  Intent  to 
evade  tbe  provisions  of  the  assignment 
laws  of  this  state,  and  witb  intent  to 
binder,  delay,  and  defraud  his  creditors, 
made,  executed,  and  delivered  to  one  Rob- 
ert Beaty.  Hr.,  who  was  his  fatber^ln-law, 
a  mortgage  to  secure  an  alleged  debt  of 
96.000  on  tha  lot  above  described,  and  also 
a  bill  of  sale  of  all  bis  personal  property, 
except  about  so  much  as  was  ezemptfrom 
execution,  and  also  a  confession  of  Judg- 
ment in  the  court  of  common  pleas  for  tbe 
county  of  Union,  state  aforesaid,  for  the 
sum  of  98,254.61,  which  said  instruments, 
together  witb  the  liens  previously  glveu, 
far  more  than  covered  the  value  of  all  the 
proparty  tbm  owned  by  tba  d^aadant  Al- 


bert Q.  Means,  Sr. ;  that  each  of  the  afore- 
aald  iostrnments  was  Imnrbdlately  as- 
signed by  the  said  Robert  Beaty,  Sr.,  to 
tbe  defeudants  Albert  G.  Means,  Jr.,  Sarjib 
J.  Archer,  Natiule  B.-  Means,  Jessie  M. 
Thomson,  Msgzle  H.  Chapjnan.  Voluna 
L.  Means,  and  Bessie  A.  Heinltub,  wbo 
are  the  children  of  the  defendant  Albert  Q. 
Means,  (Sr.,  and  tbe  grandchildren  of  the 
said  Robert  Beaty,  Sr.;  that  the  mort- 
gage given  by  tbe  defendant  Albert 
Means,  Hr.,  to  the  said  Robert  Beaty.  Sr.. 
and  by  him  assigned  as  aforesaid,  was  on 
the  8l8t  December,  1887,  rei-orded  In  the 
office  of  the  R.  M.  C.  for  this  county.  In 
Book  Xo.  10,  p.  817,  and  Is  claimed  by  tbe 
defendants  to  whom  It  was  asalgrfed  to 
have  been  a  lien  on  tbe  property  hereinbe- 
fore described  ;  that  the  assignment  there- 
of was  also  recorded  In  aald  office  in  Book 
No.  9,  p.  701,  on  January  3,  38&S.  and  these 
records  plaintiffs  desire  to  be  referred  to 
as  often  as  necessary ;  that  the  di>hts  al- 
leged to  have  been  due  from  tbe  defendant 
A.  G.  Means,  Sr.,  to  the  said  Robert 
Beaty,  Sr.,  and  for  which  the  aald  mort- 
gage, bill  of  sale,  and  confession  of  Jndff- 
meot  are  alleged  to  bave  been  given,  were 
and  are  wholly  pretenslve  and  fraudulent; 
that  the  assignment  of  the  said  iustru- 
ments  to  the  defendauts  above  named  was 
without  any  coustdoratlon  from  them, 
und  the  said  Instruments  were  made, 
taken,  and  assigned  for  the  purpose  anil 
with  the  Intent  to  assist  tbe  defendant  Al- 
bert G.  Means,  Rr.,  to  cover  up  and  con- 
ceal bis  property,  and  put  It  beyond  the 
reach  of  his  creditors,  with  the  intent  to 
binder,  delay,  and  defraud  tliem,  and  to 
allow  him,  tbe  said  Albert  G.  Means,  Sr.,  to 
retain  andeujoy  the  use  of  It,  as  be  has  done. 
Just  aa  he  did  before  the  saiil  Instrumeuts 
were  made;  that  the  aald  Robert  Beaty, 
Sr.,  never  had  any  actual  or  booaffde  inter- 
est in  said  Instruments  or  tbe  property 
covered  by  them. 

"  (6)  That  the  defendant  H.  F.  Means  ad- 
vertlKed  and  sold  the  lot  hereinbefore  de- 
scribed on  sates  day  In  November  last,  un- 
der and  by  virtue  'of  the  power  contained 
In  tiie  mortgage  to  him,  on  terms  of  one 
third  cash,  and  the  balanea  in  one  and 
two  years,  with  interest  on  the  credit  por- 
tion from  day  of  sale;  that  it  brought 
910,800,— tar  more  than  enough  to  pay  th« 
debt  due  to  tbe  defendant  H.  F.  Means; 
and  that  the  defendants,  except  the  de- 
fendant, Albert  O.  Means,  Sr.,  claim  the 
surplus  proceeds  of  said  sale  after  satisfy- 
ing tbe  dflbt  due  to  H.  F.  Means  on  the 
mortgage  executed  by  Albert  G.  Means, 
Sr.,  to  Robert  Beaty.  Sr.,  and  assigned  to 
them. 

"  Wherefore  the  plaintiffs  pray  for  an  or- 
der enjoining  and  restraining  tbe  defendant 
H.  F  Means  from  paying  the  surplus 
proceeds  ot  sale,  after  aaUBfylng  the  debt 
due  to  himself,  to  any  vi  the  defendants, 
and  that  he  be  required  to  pay  tbe  same 
into  tbis  court  to  be  appllea  to  tbe  valid 
liens  upon  said  property,  according  to 
their  priority;  that  the  mortgage,  bill  of 
sale,  and  confession  of  Judgment  given  to 
Robert  Beaty,  Sr..  by  Albert  O.  Means,  Sr.. 
assigned  to  tbe  defendants  named  herein, 
ba  adjudged  (raodolant  and  void,  and  aet 
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■aide;  and  for  Bucb  utber  and  further 
relief  as  the  facts  and  clrcnmstances  raay 
require,  and  as  to  the  court  may  tteein  Inst 
and  eqnltable." 

W.  Waddjr  TbomaoDt  for  appellants. 
Cjiiffsis  A  HjdHekt  lOr  reapondoitB. 

McGowAK,  J.  This  tB  an  action  to  set 
aside  certalil  eonvejances.  mortgage,  bill 
of  sale^  confession  of  Judgment,  etc.,  us 
trandnlent  as  to  creditors.  The  complaint 
Is  Ions,  And,  among  other  thing's,  sab- 
stantialtj  states  that  the  plaintiffs  and 
others  hare  Jndgmeats  obtained  at  differ- 
ent times  against  Albert  G.  Means,  Sr. 
That  on  April  72, 188N.  three  of  the  Judg- 
ment creditors,  viz.  William  T.  KDSsell, 
J.  A.  Lee  &  Son,  and  Andrew  Holt2- 
boaser,  obtained  their  Judgmentn  In  Spar- 
tanburg county.  That  no  part  of  either 
of  them  has  been  paid.  That  the  execu- 
tions of  the  two  last-named  creditors  have 
been  long  since  returned  unsatisfied, 
and  that  the  debtor.  Albert  G.  Means,  Is 
utterly  Insolvent.  The  Judgments  were 
"transciipted"  to  Union  county,  in  which 
the  debtor  owns  a  valaable  plantation. 
Certain  personal  property  was  levied  by 
the  sheriff,  whereupon  the  defendants,  ex- 
cept H.F.  Means  and  Albert  G.  Means,  Sr., 
who  are  the  children  of  the  debtor,  A.  G. 
Means,  instituted  proceedings  against  the 
Hberltf,  claiming  that  the  propoiy  levied 
belonged  cu  them  nnder  a  bill  of  sale  to 
iM  beTeaft.er  more  particularly  mentioned. 
The  Jadgment  creditors.  In  the  sheriff's 
name,  defended  the  suit,  on  the  ground 
that  the  aforespid  bill  of  sale  was  fraud- 
nlent  and  void.  The  contest  resulted  In 
favor  of  the  Judgment  creditors,  and  from 
the  decision  an  appeal  is  now  pending. 
That  on  March  4, 1889,  the  debtor.  Albert 
O.  Means,  Sr.,  executed  to  his  brother,  H. 
F.  Means,  a  mortgage  on  a  lot  In  the  city 
of  Spartanburg,  nominally  tu  secure  the 
payment  of  a  large  note,  as  to  which 
plaintiffs  are  Informed  that  uayments 
have  been  made,  and  that  there  is  an 
agreement  whereby  the  brother,  H.  F. 
Means,  la  to  accept  a  particular  snm  in 
full  satisfaction  of  the  whole  debt.  That 
plaintiffs  are  Informed  that  on  December 
18tj7,  the  said  defendant  A.  G.  Means, 
Sr..  being  then  Insolvent,  with  the  Intent 
to  evade  the  provisions  of  the  assignment 
act,  made  to  one  Robert  Beaty,  Sr..  who 
was  his  father-in-law,  a  mortgage  to  se- 
care  an  imeged  debt  of  fO,000  on  the  lot 
before  described,  and  also  a  bill  of  sale  of 
all  bis  personal  property,  and  also  a  con- 
feeslonof  Judgment  tor$8,^.41,  which  said 
liwtrnments,  together  with  the  liens  pre- 
viously given,  fnrmure  thaneover  tbe  bal- 
ance of  all  tbe  property  then  owned  by 
the'  said  debtor.  That  each  of  the  afore- 
said instruments  were  Immediately  as- 
signed by  the  said  Robert  Beaty,  Sr.,  to 
tbe  defendants,  who  are  the  children  of 
the  said  A.  6.  Means,  Sr.,  and  the  grand- 
children  of  the  said  Robert  Beaty.  That 
the  debts  alleged  to  have  been  due  to  the 
said  Robert  Beaty,  and  tor  which  the  said 
mortgage,  bill  of  sale,  and  confession  of 
lodgment  fare  alleged  to  have  been  given, 
were  and  are  wholly  pretenslve  and  frand- 
nlent,  etc.  That  tbe  defendant  H.  F. 
Means  sold  tbe  aforesaid  lot  mortgaged. 


for  $10,800,— far  more  than  enungh  to  pay 
the  debt  due  to  him,— and  the  defendants, 
except  as  before  excepted,  claim  the  sur- 
plus proceeds  of  said  sale,  etc.  Where- 
upon the  plaintiffs  pray  for  an  order  en- 
joining the  defendant  H.  F.  Means  from 
paying  tbe  surplus  proceeds  of  sale  to 
any  of  the  ddendants;  and  that  he  be  re- 
quired to  pay  tbe  same  Into  this  conrt,  to 
be  applied  to  the  liens  upon  said  property 
according  to  their  priority ;  and  that  the 
mortgage,  bill  of  sale,  and  confession  of 
Judgment  given  to  Robert  Beaty,  Sr.,  by 
A.  0.  Means,  and  fisslgned  to  the  defend- 
ants named  herein,  be  adjudged  fraudu- 
lent and  void,  and  set  aside,  etc.  (The 
complaint  Is  long,  but  It  should  appear 
in  the  report  of  the  case.) 

The  defendants,  except  H.  F.  Menns,  de- 
murred to  the  complaint,  as  we  under- 
stand it,  upon  three  gruundti:  (1)  That 
tbe  executions  upon  the  Judgments  of 
William  r.  Russell,  Jane  Hnltzhonaer, 
as  administratrix,  and  J.  A.  Lee  &  Hon 
were  dnly  levied  by  the  sbelilt  of  Union 
county,  who  hath  made  no  return  to  and 
no  proper  proof  of  the  diapoBlHon  of  said 
lien«:  (2)  that  there  is  a  defect  of  parties 
defendant  andnonjnlnderof  Robert  Ceaty, 
Sr.,  the  original  grantee,  wlio,  for  value, 
assigned  In  part  to  said  defendants,  ex- 
cept H.  F.  Means,  the  bill  of  sale  and  the 
confession  Judgment,  alleged  to  be 
frandnlent'and  void  In  the  complaint;  (3) 
that  several  causes  of  action  have  been 
Improperly  united,  one  being  for  the  dis- 
tribution of  an  atlej^ed  surplus  fund,  an- 
other for  the  cancellation  of  a  bill  of  sale 
and  mortgage  given  by  A.  G.  Means  to 
Robert  Beaty,  and  by  the  latter  assigned 
as  alleged  in  the  complaint,  and  yet  an- 
other for  the  cancellation  of  a  couiesslon 
of  Jodicment  made  by  A.  G.  Means,  Sr., 
to  Robert  Beaty,  Sr.,  and  by  him  assigned 
as  alleged  In  the  complaint.  His  honor, 
Judge  Fbasbr,  overruled  the  demurrer, 
and  further  ordered  that  such  of  the  de- 
fendants as  had  not  heretofore  answered 
have  leave  to  answer  the  eomplnint  with* 
In  20  days  from  the  written  notice  of  this 
order.  The  defendanta  appealed  upon 
stfveral  grounds,  which,  as  we  understand 
them,  are  as  follows : 

1.  'That  his  honor  erred  In  assnniing 
that  the  d^ect  of  parties,  as  n1l(>ged  In 
tbe  demurrer,  was  really  an  allegation  that 
there  Is  a  'misjoinder,  of  parties  plain- 
tiff."  If  the  assamptlon  of  the  circuit 
Judge  was  wrong,  we  are  not  sure  that 
we  understand  clearly  the  precise  point 
Intended  to  be  made  by  the  first  ground  of 
demurrer.  Four  several  Judgment  cred- 
itors united  as  plaintiffs  to  bring  an  ac- 
tion. In  equity,  to  set  nsl^e  certain  mort- 
gages, bills  of  sale,  and  a  Judgineut  con- 
fessed, alleged  to  be  fraudulent  and  void 
as  tu  creditors.  It  Is  true  thai  such  a 
proceeding,  called  a  "creditors*  bill,"  Is 
usnally  brought  In  tbe  name  of  one  cred- 
itor for  himself  and  such  others  as  will 
come  in  and  contribute  to  tbe  expenses; 
but  I  do  not  undergtand  that,  where  sev- 
eral Judgment  creditors  go  on  the  record 
as  platntlEfs,  It  Is  a  misjoinder  of  plain- 
tiffs, of  which  tbe  defendant  debtor,  or 
those  who  claim  under  him,  have  any 
right  to  complain.  The  Judgment  cred- 
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Hon  do  not  thereby  make  tbemaelvea 
partDen  with  the  other  creditonr,  or 
claim  that  they  have  a  ]  of  at  in  teres  t  iu 
the  caase  ol  actlou ;  but  that,  aa  oredlt- 
ora,  they  are  separateand  distinct, havinx 
an  Interest  In  common  to  set  aside  traud- 
olent  conveyanms  of  their  common 
debtor,  which  stand  In  tbewayof  th^r 
beloff  paid,  according  to  tbeir  respective 
priorities. 

2.  "Becaase  his  honor  erred  iu  aBauming 
that  the  mere  aUeKatlon  of  the  InsufB- 
cteney  ot  the  levy  was  competent  and  stit- 
flcteot  evidence  to  dispoae  ot  aald  levy, 
and  to  rebut  the  legal  presumption  of 
'satisfaction*  arising  from  the  levy. It 
seems  to  have  been  overlooked  that  the 
L-aae  was  not  being  tried  oa  Us  merits; 
but  the  only  question  was  whether  the 
ludge  should  auataln  the  demurrer,  which, 
from  Its  very  legal  character,  admitted 
the  statement  of  facts  as  contained  In 
the  complaint.  The  Inqolry  was  not  (or 
"evidence,"  but  "allegablons."  It  was  al- 
leged distinctly  that  nothing  had  been 
paid  on  any  of  the  executions,  and  that  In 
fact  at  least  two  of  ttaem  had  been  re- 
turned unaatlaSed. 

S.  Because  hl<i  honor  erred  In  not  holding 
that  Robert  Beaty,  the  original  grantee. 
Is  not  anet-essary  party  to  the  action. 
Beaty  was  not  the  debtor,  but.  as  al- 
leged, the  grandfather  ot  most  of  the  de- 
fendants, and,  as  alleged,  some  of  the 
fraudulent  conveyances  passed  through 
him,  merely  to  promote  and  forward  the 
general  scheme  of  defeating  the  creditors 
of  bis  aon-ln-Iaw,  Means.  Beaty  had  no 
legal  or  equitable  Interest,  and  was  not  a 
necessary  party.  8ee  Irby  v.  Henry,  16 
8.  C.  617,  and  antboritles. 

4.  The  other  exceptions  complain  "that 
the  Judge  erred  In  not  holding  that  sev- 
eral causes  of  action  were  Improperly 
united  In  the  complaint."  We  agree  with 
the  circuit  Judge  that,  while  there  were 
several  different  transacttona  with  differ- 
ent persons  and  at  different  times,  there 
was  In  fact  but  one  cause  of  action,— that 
which  orisesfrom  the  right  of  the  credit- 
ors to  bave  the  property  of  their  debtor 
applied  to  the  payment  of  their  debts, 
which  right,  aa  alleged,  all  the  defendants 
were  assisting  to  defeat  by  placing  bis 
property  beyond  the  reach  of  his  credit- 
ors. One  of  the  most  osefnl  and  whole- 
some  principles  of  equity  Is  that,  being 
averse  to  doing  things  by  halves.  It  de- 
lights In  rendering  complete  Justice.  See 
the  case  of  State  v.  Foot,  27  8.  C.  840, 
8  B.  E.  Bep.  546,  where  it  was  held  "that 
a  Judgment  creditor  may  bring  fals  single 
action  to  vacate  mortgages  fraudulently 
executed  by  bis  debtor  atone  time, and  an 
assignment  for  the  benefit  of  creditors, 
fraudulently  and  coUnslvely  executed 
by  this  same  debtor,  nt  another  time. 
This  la  but  one  cause  of  action,— the  at- 
tempted fraudulent  disposition  by  all  the 
defendants  of  the  debtor's  property  to 
defeat  the  plaintiffs*  claim.*  See  the  au- 
tborltles  there  cited  by  the  chief  Justice, 
Id  delivering  the  Judgment.  The  Judgment 
ol  this  conrt  Is  that  the  Judgment  of  the 
dreniteoart  be  affirmed. 

llolTBB,  0.  J.,  and  Pops,  J.,  cnncar. 


STAXB  V.  DAVIS. 


(Bl  V.  C.  739) 


(Siqireme  Court  of  North  OeroUiuu   Dee.  22, 

1892b) 

Cbihikai.  La.'w  —  AumnttasT  ot  Wauaht  avd 
ArrroAviT  oh  Appbai.— Am«>BiTT  or  UiToa 

— UOLLATBRAL  ATTACK. 

1.  Where  defendant  Is  arrested  on  a  warrant 
fauned  hy  thejtnaror  on  an  affidavit  charging  him 
urith  Kluii^  liQuorin  violationof  a  city  ordinance^ 
which  ordinance  is  dedared  void  on  appeal,  bat 
it  appears  from  the  affidavit  that  defendant  has 
committed  a  criminal  offense  created  by  a  public 
local  statute,  the  com-t,  on  aucb  anpeal,  may 
amend  both  the  wairant  and  affidavit  so  aa  to 
charge  an  offense  growing  out  of  the  facta  ap- 
pearing from  the  affidavit  and  within  the  original 
jniisdwUcoi  of  the  mayor. 

2.  Defendant  could  not  collaterally  impeach 
the  election  of  the  officers  of  the  tpwn  in  order 
to  Question  the  authority  of  the  mayor,  who  is- 
sued the  warrant,  unce  an  acting  mayor,  whose 
jndicial  authority  and  official  cbu-acter  are  rec- 
ognized by  the  court  to  which  the  record  is 
certified,  and  by  the  conBta.ble  and  people  of  the 
town,  is  at  least  a  de  facto  officer,  and  aa  such 
may  lawfully  take  cognlKance  of  any  offense 
which  ia  witlun  his  jurisdiction. 

Appeal  from  superior  court,  Haywood 
county;  W.  A.  Hokk,  Judge. 

F.M.  Davis  was  convicted  of  unlawfully 
aelllDg  a^irltnoDs  liquors,  and  appeals. 
Affirmed. 

The  original  affidavit  and  warrant 
charged  the  defendant  and  others  with 
violating  n  town  ordinance  forbidding  the 
ealeot  spirituous  liquors  In  the  town  ot 
Clyde,  which  ordinance  prescribed  that  a 
penalty  of  fSG  should  be  paid  ror  such 
sales.  On  appeal,  the  Judge  held  that  the 
affidavit.  In  its  original  form, showed  that 
a  criminal  offense,  created  by  a  statute 
embodied  In  tbe  charter,  (the  substance  of 
which  is  quoted  in  tbe  opinion,)  had  been 
committed,  and.  In  the  exercise  of  his  dis- 
cretion, allowed  the  affidavit  and  warrant 
to  be  amended  so  aa  tocharge  thatuffense 
instead  of  tbe  violation  of  tbe  town  ordU 
nance.  Tbe  statute  referred  to  (chapter 
188,  Laws  1889)  provided  that  the  puaisfa- 
ment  should  not  exceed  a  fine  of  950,  or 
imprisonment  for  80  days.  The  original 
affidavit  was  aa  follows:  "Before  J.  W. 
Morgan,  Mayor.  D.  C.  Clark,  being  duly 
sworn,  complains  and  says  that  at  and  in 
said  county,  and  in  tbe  town  of  Clyde,  on 
or  abont  the  IStb  day  of  January,  189S, 
Francis  M.  Davis  and  A.  J.  Davis  did  an- 
lawfully  and  willfully  violate  an  ordinance 
of  the  town  of  Clyde,  to  wit.  Ordinance 
No.  79,  article  7!^,  by  unlawfully  and 
willfully  selling  spirituous  liquors  to  one 
J.J.  Bowers,  as  affiant  is  informed  and 
believes;  the  said  spirituous  liquors  not 
being  sold  aa  a  medicine,  and  the  said  de- 
fendants being  then  and  there  drug^Ista, 
contrary  to  the  said  ordinance,  against 
the  statute  in  such  case  made  and  provid- 
ed, and  against  the  peace  and  dignity  of 
the  said  town  and  state.  D.  C.  CLA.nK. 
Sworn  to  and  subscribed  before  me  this 
28tb  day  ot  January, 1883.  J.  W.  Hoboan, 
Mayor."  Tbe  warrant  was  as  fcdlom: 
"To  any  constable  or  other  lawful  offleer 
nf  the  town  of  Clyde, greeting:  D.C.CIai^ 
having  made  and  subscribed  -before  rae 
tbe  foregoing  affidavit,  yon  are  hereby 
commanded  forthwith  to  arrest  the  said 
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Francis  M.  Davis  unci  A.  J.  Darla,  and 
safely  them  keep,  so  that  you  have  them 
before  me  without  delay  at  my  office  Id 
Clyde,  to  answer  the  above  charge,  and  be 
dealt  with  as  the  law  directs.  Given  un- 
der myhaod  and  seal  this  28th  day  of 
Jannary,  18BS.  J.  W.  Mosoan,  [Seal,] 
UayoT  ol  Clyde. "  The  amended  affidavit 
was  ar. follows:  "D.  C.  Clark,  belne  duly 
sworn,  comtilalns  and  says  that  at  and  In 
said  county,  and  In  the  town  ol  Clyde,  In 
the  county  of  Haywood,  on  or  about  the 
ISth  day  ol  January,  1892,  Francis  M. 
Davis  and  A.  J.  Davis  did  unlawfully  and 
wilUullysellsplrltDoas  liquors  In  the  town 
of  Clyde  to  one  J.  J.  Bowers,  as  affiant  Is 
Informed  and  believes,  Che  said  splritaous 
Uqaors  not  being  sold  as  a  medicine,  and 
the  said  defendants  being  then  and  there 
druggists,  said  Ilquura  not  being  aold  by 
druggist  strictly  for  medical  pQrposes.and 
not  on  a  bona  tide  prescription  by  a  legal 
practicing  physician,  contrary  to  the  form 
of  the  Btatute  In  snch  case  made  and  pro- 
vided.   D.  C.  Clabk." 

G.  S.  Fer/eason,  lor  appellant.  Tbe  At- 
torney GeuwaJt  for  the  State. 

Atebt,  J.  Upon  affidavit  setting  forth 
that  tbe  defendant  had  been  guilty  at 
and  In  the  town  of  Clyde,  In  the  county  of 
Haywood,  on  or  about  tbe  12th  ofjann- 
arj,  1802,  of  "unlawfully  and  wHlfolly  sell- 
ing spirituous  liqoore  to  one  J.  J.  Bowers, 
the  said  spirltnuus  liquors  nut  being  sold 
as  a  medicine,  and  the  said  defendants  be- 
ing then  and  there  druggists,"  the  defend- 
ant had  been  arrested  and  tried  before  tbe 
mayor  of  Clyde  on  a  charge  embodied  In 
said  affidavit  of  violating  a  town  ordi- 
nance, wbleh  declared  it  nnlawtnl  to  sell 
splritaous  liquors  In  said  town.  It  is  not 
material  whether  the  charge  of  which  a 
Jostlce  of  the  peace  has  flnal  Jurisdiction 
Is  contained  In  tbe  affidavit  or  warrant. 
If  the  affidavit  refer  to  tbe  warrant,  and 
thereby  make  tbe  two  Instruments,  in 
contemplation  of  law,  but  one.  State  v. 
Sykea.  104  N.  0.  694,  10  8.  E.  Sep.  191. 
Treating  as  surplusage  so  much  of  tbe  affi- 
davit as  charges  the  vlnlatloQ  of  an  ordi- 
nance of  the  town  forbidding  tbe  sale  of 
spirituous  liquors  within  tbe  corporate 
limits,  it  still  Buffldently  appeared  from 
tbe  affidavit  that  tbe  defendant  had  com- 
mitted a  criminal  offense  created  byapub- 
He  local  statute,  (Laws  1889,  c.  189,  S  8,) 
which  madelfnniawful  for  any  person  to 
■ell  any  spirituous,  vinous,  ormaltUquors 
witbin  tbe  corporate  limits  of  said  town, 
(Clyde,)  except  by  druggists  strictly  tor 
medical  purposes,  and  then  only  on  bonu 
Bde  prescription  by  some  legal  practicing 
physician,"  etc.  It  appearing  from  tbe 
affldavit  tbat  the  defendant  bad  been 
guilty  of  criminal  conduct  prohibited  by 
the  statute,  the  officer  to  whom  the  war- 
rant was  Intrusted  could  not  refuse  to  ex- 
ecute because  the  charge  founded  upon  the 
Information  was  informal  or  defective, 
but  could  Justify  such  refosal  only  upon 
the  ground  that  It  was  apparent  upon  the 
face  of  the  process  that  tbe  mayor  had 
no  authority  to  issue  it.  Tbe  arrest  hav- 
ing been  lawfully  made,  It  is  too  late,  in 
the  face  of  repeated  adjudications  of  this 
court,  to  qaeatlon  the  power  of  tbe  Judge 


below  to  amend  generally,  in  his  discre- 
tion, both  the  warrant  and  affldavit. 
State  V.  Vaugbau,  91  N.  C.  532;  State  v. 
Crook,  Id.  68tf:  State  v.  Smith,  108  N.  C. 
410,  9  S.  S.  Rep.  200;  State  v.  Sykes,  supra. 
There  la  no  necesaicy,  wtaere  the  affidavit 
is  amended,  that  It  should  be  verified  in  its 
amended  form.  State  v.  Normau,  110  N. 
C.  484, 14  S.  E.  Bep.  968.  Tbe  solemn  for- 
mality of  filing  an  affidavit,  and  charging 
tbat  the  criminal  law  has  been  violated, 
was  an  essential  prerequisite  to  tbe  issu- 
lug  or  lawful  execution  of  tbe  warrant; 
but  the  arrest  being  already  a  fact  accom- 
plished, In  accordance  with  the  prescribed 
constitutional  method,  neither  the  consti- 
tution nor  tbe  laws  enacted  In  pursuance 
of  It  made  it  Incumbent  on  the  judge  to 
dismiss  tbe  warrant  becauue  tbe  ordi- 
nance was  void,  and  discbarge  tbe  defend- 
ant. Instead  of  holding  falm.  and  amend- 
ing tbe  affidavit  and  warrant  so  as  to 
charge  another  offense,  of  which  it  plainly 
appeared  from  the  warrant  that  tbe  de- 
fendanthad  beengullty,  if  the  proof  should 
sustain  the  affiant's  Information.  Upon 
tbe  original  affidavit  tbe  Judge  presiding 
could,  In  the  exercisu  of  asounddiscretlou, 
have  dismissed  the  appeal  because  tbe  or- 
dinance upon  which  the  charge  wasfound- 
ed  was  void;  or  he  had  the  power  to 
amend  the  affidavit  and  .warrant  so  as  to 
charge  an  offense  growing  out  of  the 
facts  appearing  from  tbe  affidavit,  and 
within  the  original  Jurisdiction  of  the 
mayor,  as  he  did;  or  he  might  have  held 
the  defendant  in  custody  or  under  ball  to 
await  indictment  upon  the  charge  of  vio- 
lating section  4,  c.  215.  Laws  1887,  which 
provides  that  any  druggist  who  shall  sell 
any  spirituous,  vinous*  or  malt  liquors, 
except  for  bona  Sde  medical  pnrpmes  and 
upon  the  prescription  of  a  practicing 
physician,  shall  be  fined  and  imprisoned, 
at  tbe  discretion  of  the  court.  State  v. 
Farmer.  104  N.  C.  887.  10  S.  E.  Rep.  663.' 
Tme,  bad  he  adopted  the  third  course, 
some  question  as  to  tbe  costs  previously 
iucorred  might  have  arisen,  and  we  men- 
tion the  general  statute  merely  to  show 
tbe  sufficiency  of  tbe  original  affidavit  to 
warrant  tbe  detention  at  tbe  defendant  In 
custody. 

The  defendant  could  not  collaterally  Im- 
peach the  election  of  the  officers  of  tbe 
town  in  order  to  bring  In  question  the  an- 
thortty  of  the  mayor,  who  Issosd  a  crimi- 
nal warrant,  and  tried  one  accused  of  an 
offense  witbin  tbe  Jurisdiction  of  a  Justice 
of  tbe  peace.  State  v.  Cooper,  101  N.  C. 
684.  8  S.  E.  Rep.  184.  Tbe  acting  mayor, 
whoae  Judicial  authority  and  ufflcial  char- 
acter were  recognised  by  tbe  court  to 
which  the  record  was  certified,  and  by  the 
constable  and  people  of  the  town,  was  at 
least  a  de  iketo  officer,  and  assoch  might 
lawfully  take  cognisance  of  any  offense 
committed  within  tbe  corporate  limits, 
and  which  was  wlchla  the  jurisdiction  of 
a  Justice  of  the  peace.  State  v.  Powell,  97 
N.  C.  417. 1  S.  E.  Rep.  482;  State  v.  Lewis, 
107  N;  C.  967, 12  S.  eT  Rep.  457,  and  18  S.  E. 
Bep.  247.  It  waa  not  necessary,  therefore, 
to  have  proved  that  tbe  mayor  was  elect- 
ed In  May  last.  It  was  sufficient  to 
show  tbat  be  was  acting  In  thatcapadty, 
and  that  bis  official  acta  were  acQnlened 
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In.  It  wonld  be  prevnined,  nottains  else 
appealing,  tha  t  the  prorlalons  of  tbe  etat- 
□  te  incorporating  tbe  town  and  the 
amendatory  la  W8  (Acta  3KR9,  c.  189;  Acts 
litdl,  c.  24U)  had  been  obaerved  in  so  tar  as 
they  provided  tbe  time  and  manner  of 
holding  election's  for  town  offlcers.  We 
think  that  tbe  jndge  had  the  power  to 
amend,  and  that  there  was  do  error  In 
anjoftbernlingaeomplalDedot.  No  error. 


an  N.  a  «97) 

WTLDT  T.  BOABD  OF  COM-RS  OF  TOWN 

OF  SALISBURY. 

(Supreme  Court  of  North  Carolina.    Dec.  22, 
1S92.) 

Taxation — Listino  Ktocs  itt  Corporatioxs — 
Duty  of  SrocKUOLnKK. 

Laws  1891,  c.  32G,  providea  that  stock- 
holders ID  con)oratious  taxable  hj  law  are  not 
required  to  deliver  to  the  list  taker  a  list  there- 
of,  bat  tbe  president  shall  deliver  a  list  of  all  the 
shares  of  smck  held  therein,  and  the  tax  assessed 
on  shares  embraced  in  such  list  ^all  be  paid  by 
the  corporations,  and  the  rei^dence  of  a  corpora- 
tion shall  be  deemed  to  be  in  the  township  in 
which  its  principal  office  or  place  of  business  fs 
dtaated.  Flaintiff  was  a  resident  of  defendant 
town  and  an  owner  of  stock  in  a  domestic  corpo- 
ratioQ  there  located.  Beld,  that  plaintiff  was  not 
required  to  list  his  stock  f<»r  state  taxation,  and, 
since  the  charter  of  defendant  town  provides 
that  its  board  of  commissioners  shall  list  the 
taxables  at  the  time  and  in  the  manner  pre- 
scribed by  law  for- state  taxes,  plaintiff  was  not 
required  to  list  such  stock  for  town  taxation. 

Appeal  frouj  superior  court,  Bowan 
coDDty;  McIter,  Judge. 

Action  by  S.  U.  Wiley  against  the  board 
of  commlBBlonerB'Ot  tbe  town  of  Sallebnry 
to  bave  a  tax  levied  by  defendant  on  atoek 
owDPd  by  plaintiff  in  a  domeetlc  corpora- 
tion declared  Invalid,  and  tor  a  return  of 
tbe  tax  ao  levied,  which  plaintiff  had  been 
compelled  to  pay.  Case  was  submitted 
on  agreed  facta,  and  jodgment  rendered 
(or  defendant.  Plalntill  appeals.  Be- 
versed. 

T.  P.  Klutttf  for  appellant.  KerrCralge, 
for  appellee. 

BrnwELL,  J.  The  constitution  (article 
7,  S  provides  that  nil  taxes  levied  by  any 
county,  city,  town,  or  township  shall  be 
nnUorm  and  ud  valorem  upon  all  property 
In  the  aame,  and  (article  6,  9  8)  that  lawa 
shall  be  paaaed  taxing  by  a  ualform  rule 
all  moneys,  credits,  investments  In  bonds, 
stocks.  Joint-stock  companletf,  or  other- 
wise, and  alBo  all  roHl  and  personal  prop- 
erty, according  to  its  true  value  In  money. 
These  provisions  of  the  organic  law  have 
been  often  construed  by  this  court,  and 
from  the  decisions  the  following  principle 
of  taxation  In  this  state  maybe  consid- 
ered as  now  firmly  established:  (I)  "It  lit 
the  provision  and  was  tbe  purpose  of  the 
constitution  that  thereafter  there  should 
be  no  discrimination  In  taxation  In  favor 
of  any  class,  person,  or  interest,  bnt  that 
everything,  real  and  perKoaal.  possessing 
value  as  property,attd  the  subject  of  own- 
erahlp,  aball  be  taxed  equally  and  by  a  unl- 
form  rule.  In  this  respect  the  present  con- 
stitution shows  no  favor  and  allows  no 
discretion."  Kyle  v.  Commlsalonefs,  75N. 
a  445.  (3)  That  all  lavlea  of  taxes,  wbatlier 


by  the  state  or  by  a  county,  city,  town, 
or  township,  must  be  laid  by  one  uniform 
rule,  to  wit,  the  rule  established  by  the 
lexlalatlvedepartmentot  the  state  govern- 
ment In  Its  revenue  acta.  Kyle's  Case,  su; 
pra;  Redmond  v.  Comroiasluners.  106N.  G. 
123. 10  S.  E.  Bep.  846.  Thelegislatore.  act- 
In^  under  these  mandates  of  the  constltn- 
tion  as  Interpreted  by  this  court,  has  ea- 
tablisbed  a  syRtem  of  taxation,  embraced 
io  what  are  known  as  the  "Revenne  Act" 
and  the  "Machinery  Act,"  and  has  deter- 
mined wbertj  and  by  whom  all  the  prop- 
erty, real  and  personal,  within  the  state 
Mhall  be  listed  or  returned,  and  how  and 
by  whom  Its  taxable  value  shall  be  ascer^ 
talned ;  ond  it  has  been  held  tha  t  the  roles 
and  regulations  so  fixed  for  the  guidance 
of  the  offlcers  charged  with  the  listing  and 
asaeaament  of  property  for  purposes  of 
state  tnxatlon  govern  and  control  the  ac- 
tion of  county  and  other  municipal  officers 
charged  with  the  listing  and  awessment 
of  property  for  municipal  taxation.  Bail- 
road  Co.  v.  Wilmington.  72  N.C. 73;  Kyle's 
Case,  Rupra;  Cobb  v.  Elizabeth  City,  75  N. 
C.  1;  Covington  v.  Rockingham,  93  N.C. 
1.S4.  It  aecma  to  follow  from  the  cases 
above  cited  that.  If  the  leglalature  has  es- 
tablished a  "uniform  rule"  lor  tbe  listing 
and  aasessment  for  taxation  of  stock  in 
domestic  manufacturing  corporations,  the 
tax  of  which  the  plaintiff  complains  Is  In- 
valid, if  the  board  of  commisaiuuprs  of  tbe 
town  of  Sallahury  violated  that  "uniform 
rule"  when  theyasaeeMed  that  tax  against 
the  plalntllf.  and  required  him  to  pay  it. 
Tbe  inquiry  then  is,  has  the  legislature  es- 
tablished a  uniform  rule  forthe  listing  and 
assessment  tortaxatlon  of  stock  Icdomea- 
tlc  manufacturing  corporntlonaT  And 
this  Inquiry  seems  especially  pertinent  in 
thia  cas«,  for  the  charter  of  the  defendant 
provides  (Prlv.  Laws  1S85,  c.  34.  §  14)  that 
the  board  of  commlsslouers  of  said  town 
shall  ha  ve  power  to  levy  taxes  on  real  and 
personal  property,  moneys,  bonds,  stocks, 
and  other  subjects  "  which  may  be  liable 
to  taxation  according  to  tbe  constltntlon 
and  the  laws:"  and  section  18  of  said 
charter  Is  as  follows:  "The  real  and  per- 
sonal property  assesaed  tortown  taxation 
shall  be  according  to  the  valuation  for 
state  taxes ;  and  tbe  clerk  of  the  board  of 
commlsslouers  for  said  town,  nr  other 
TOltable  person,  shall  advertise  and  take 
the  list  of  taxables  In  tbe  town  at  tbe 
time  and  in  the  manner  prescribed  by  law 
for  the  collHctlon  of  state  taxes."  It 
seems,  therefore,  that  the  legislature,  not 
content  with  tbe  general  law  governing 
the  action  of  municipal  offlcers  In  matters 
of  taxation,  as  above  stated,  emphatical- 
ly declared  in  the  charterof  this  town  that 
Its  board  of  commlsBlonera  should  list  tha 
taxables  at  the  time  and  in  tbe  manner 
prescribed  by  law  for  state  taxes. 

In  section  8  of  the  act  to  raise  revenue, 
ratified  March  9, 1891.it  Is  enacted  that 
"there  shall  be  levied  and  collected  anno* 
ally  an  af/ valorem  tax  of  twenty-five  cents 
on  every  hundred  dollara*  value  of  real  and 
personal  property  In  this  state,  and  mon- 
eys, credits.  Investments  in  bonds,  stocks, 
Joint-stock  companies,  or  otherwise,  re- 
qolred  tobellstea  In  **nnaetto  provide  for 
tne  assessment  of  property  and  colleetion 
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of  taxes."  From  ttabi  proTlalon  It  appeara 
that  the  plalntlffls  fitock  was  not  to  be 
taxed  iinleHB  tlie  laat-naaied  act  (common- 
ly called  tbe  "Machinery  Act")  reqaired  it 
tube  Its  ted.  We  torn,  therefore,  tuthlslaHt- 
oamed  act  (Laws  1891.  c.  32(S)  to  asrertaln 
if  it  lB''reqafred  to  be  Il6t?d,"  and  we  Sod 
in  secttoA  15  tbese  proTleiona:  "Persuoa 
owning  Rhares  in  Incorporated  compa- 
nies taxable  by  laware  not  reqolred  to  de- 
liver to  tbe  Hat  taker  a  list  tbereof,  but 
the  presldentor  other  chief  officer  shall  de- 
liver to  tbe  list  taker  a  list  of  all  tbe 
Bbarea  of  stock  held  therein,  and  tbe  value 
thereof,  except  banks.  Tbe  tax  assessed 
on  shares  of  stock  embraced  In  said  list 
sliall  be  paid  by  the  corporations  respec- 
tively." '*A11  personal  property,  except 
such  ahares  of  capital  stock  and  otber 
property  as  are  directed  to  be  listed  other* 
wise  In  tbls  act.  shall  be  listed  In  the 
township  in  which  the  person  so  charged 
resides  ou  the  first  day  of  June.  The  resi- 
dence of  a  corporation,  partnership,  or 
Jolot  stock  association,  for  the  parposea 
ol  ttata  act,  shall  be  deemed  to  be  fn  the 
township  in  wbleb  Its  principal  office  or 
place  uf  bnBlnesBissltuated."  And  Hection 
41  ut  tbe  act  la  as  follows:  '*BrIdee,  ex- 
preRS,  ferry,  gRB,  manufacturing,  n^nlng, 
Baviiigs  bank,  stage,  steamboat,  street 
railroad,  transportation,  and  all  other 
companies  and  associations  Incorporated 
under  the  laws  of  this  state,  except  Insur- 
ance companies,  shall.  In  addition  to  tbe 
other  property  reqaired  by  tbls  act  to  be 
listed,  make  out  and  deliver  to  tbe  assea- 
Boraswom  statementof  theamount  of  Its 
capital  stock,  setting  forth  particularly: 
(1)  Tbe  name  of  the  location  ol  company 
ur  association;  (2)  the  amount  of  cupital 
stock  authorized,  and  the  number  of 
shares  Into  which  such  capital  stock  is  di- 
vided; (3)  the  amount  of  capital  stock 
paid  Dp;  (4)  the  market  valne,  or.  If  no 
market  value,  then  the  actual  value  of  the 
shares  of  stock ;  (6)  tbe  assessed  valuation 
of  all  Its  real  and  personal  property, 
(which  real  and  personal  property  shall 
be  listed  and  valued  as  other  real  and  per- 
sonal property  la  listed  and  assessed  un- 
der this  chapter.)  The  aggregate  amount 
of  the  fifth  item  shall  be  deducted  from  the 
agicregate  value  of  Its  shares  of  stock  as 
provided  by  the  fourth  item,  and  tbe  re- 
mainder, if  any,  shall  be  listed  by  the  list 
taker  In  the  name  of  such  (»>mpany  or 
corporation  as  capital  stork  thereof." 
Tbns  It  is  seen  that  the  legislature  has  es- 
tablished a  "uniform  rale"  for  tbe  taxa- 
tion of  tbe  property  of  all  such  manufac' 
taring  corpora  tlona  as  tbe  Salisbury  Cot- 
ton Mills,  and  under  that  rule  tbe  plaintiff 
fvas  not  required  to  list  his  stock  In  that 
corptjratlon  for  state  taxation;  and  t>e- 
cause,  as  we  bave  seen,  this  uniform  rule 
binds  the  municipal  officers  or  list  takers 
also,  the  plaintiff  was  not  required  to  list 
It  for  taxation  wltb  them ;  and,  since  tbls 
stock  of  the  plaintiff  was  not  required  to 
be  listed  for  town  taxation,  It  cannot  be 
taxed  by  the  municipality.  But  it  may  be 
suld:  "This  stock  is  personal  property. 
Being  such.  It  follows  the  person.  It  Is 
tbereforo  property  within  tbe  town,  and 
ranst  be  taxed.**  Redmond's  Case,  supra. 
The  reply  to  this  argument  Is  that  while 


It  Is  trne  that  snch  personal  property,  for 
general  purposes,  follows  the  person  of  tbe 
owner,  the  legislature  has  power  to  fix 
the  aitaa  of  all  such  taxablee,  and  It  has.  In 
effect,  by  tbe  enactments  heretofore  quot- 
ed, fixed  tbe  sltas  of  stock  in  domestic 
mauufacturlng  and  other  named  corpora- 
tions at  tbe  "residence"  of  such  corpora- 
tion, which  iB  defined  to  be  where  its 
principal  office  or  othfr  place  of  business 
is.  The  plilotlff's  certificates  of  stocjt  are 
merely  evldeuces  of  his  "right  to  a  certain 
propprtlon  of  tbe  capital  stock "  of  the 
corporation,  and  for  purposes  of  revenue 
the  sUas  of  that  stock  could  be  put  by  the 
legislature  at  the  priuclpal  place  or  the 
business  of  the  company.  Redmond  v. 
Com mlBsl oners,  87  N.  C.  122;  Bule  v.  Com- 
missioners, 79  N.  C.  267.  We  therefore  con- 
clude that  the  legislature  bus  adopted  a 
uniform  rale  for  the  taxation  of  the  shares 
of  stock  such  as  the  plaintiff's  In  the  Sails- 
bury  Cotton  Mills,  and  that  under  that 
rule  the  plaintia  naa  not  required  to  list 
such  stock  for  taxation  either  for  state, 
county,  or  town  purposes.  We  conclude, 
therefore,  that  the  method  for  taxing  do- 
mestic corporations  prescribed  In  the  act 
of  1801,  which  Is  tbe  same  as  tbe  act  of 
1887,  is  valid;  and  that  by  it  the  plaintiff 
was  not  required  to  Wat  his  stock  in  the 
Salisbury  Cotton  Mills  for  town  taxation, 
and  that,  upon  the  facts  agreed  upon,  bis 
honor  should  bave  given  Jadgment  in  his 
favor.  Error. 


(ui  N.  0.  ns) 

STATE!  V.  YOUNG. 

(Supreme  Gout  of  North  Carolina.  Dee.  22. 
'  18&2.) 

Crimihal  Liw— Is-BTRDOTio'fa  — Reqdihsmfst  to 
BS  IN  Writing — Sdpplbmhstal  IxsTRCCTioys. 
Under  Code,  8  414,  reqoirinff  a  judge  to 
not  -hia  i&structiona  in  writing,  if  requested,  s 
rt-qnest  in  a  criminal  case  that  ttie  "eutire 
charge"  l>e  put  in  writla^  Is  notice  of  a  de- 
sire tbat  not  only  the  ori^nal  iustructlona,  but 
any  Bapplemental  iDstruction  asked  by  the  jury 
after  th»r  refiri'moiit.  shall  be  out  in  writing, 
even  though  the  request  may  not  luive  been  re- 
oeated  at  the  time  the  supplemental  Instruo- 
tioa  was  asked  for. 

Appeal  from  superior  court.  Union  coun- 
ty; Qbavbr,  Judge. 

Indictment  against  Elizabeth  Young  tor 
murder.  Judgment,  from  which  delend- 
ant  appeals.  Reversed. 

Battle  iC  Mordecui,  fur  appellant.  Tbe 
Attorney  Geaeral,  tor  tbe  State. 

BuRWBLL,  J.  The  prisoner's  counsel  In 
apt  time  requested  his  honor  to  put  his 
"entire  charge" in  writing,  and,  pursuant 
to  this  request,  the  charge  In  chief  was 
written  oot  and  read  Co  the  Jury,  and  they 
withdrew.  Tbe  "case  on  appeal,"  which 
we  must  accept  as  an  exact  account  of  the 

Proceedings  on  the  trial,  states  tbat  after 
he  Jury  had  been  out  for  some  time  they 
"returned  Intoconrt.and  asked  furfurther 
instruction  as  to  the  difference  between 
manslaughter  and  murder,  and  his  honor 
proceeded  to  comply  with  their  request, 
but  failed  to  reduce  bis  charge  to  the  Jury 
to  writing,  as  he  had  besn  requested  to  do, 
to  which  the  defendant  excepted."  In 
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Stnte  T.  Connelly,  107  N.  G.  46»,  13  S.  E. 
Rep.  261,tt  woe  decided  tbat  tbe  refusal  to 
pat  tbe  ebarge  In  writtni;  and  read  It  to 
xbe  Jary,  It  the  request  tbat  this  siioald  be 
done  waa  made  In  apt  time,  entitled  a 
party  In  a  civil  aalt  to  a  new  trial,  for  tbe 
resHon  tbat  each  refosal  would  be  plainly 
a  violation  ol  the  Code.  S  414.1  If  thta  la 
true  In  b  eirli  salt,  maeb  more  la  It  true  In 
erlminal  action,  where  life  and  liberty  are 
involved.  The  question  then  la,  did  bla 
honor  tall  or  refuse  to  comply  with  thfa 
request?  Wetlilnk  a  reasonable  construc- 
tion of  this  section  uf  tbe  Code  requires 
tbat  we  should  hold  that  a  request  that 
bis  bonorwould  reduce** his  entire  cbarge" 
to  writing,  proffered  to  him  at  the  close  of 
tbe  evidence,  aa  was  done  in  this  case,  waa 
notice  to  blm  that  the  prisoner's  counsel 
desired  that  all  tbat  he  purposed  saylnc 
to  the  Jury  on  the  la  w  as  applicable  to  tbe 
facta— both  bis  oriKinal  charge  and  any 
further  Instruetion  be  might  feel  called  up- 
on to  give  the  ]nry— should  be  written  out 
and  read  to  them.  Wedonot  think  It  was 
Incumbent  on  tbe  counsel  to  repeat  his  re- 
quest when  the  Jury  came  back  Into  court 
and  asked  farther  Instroctlona.  He  had 
reason  to  suppose,  as  we  think,  that,  If  his 
honor  thought  tbat  the  charge  be  had 
read  to  the  Jury  covered  the  matter  about 
which  they  seemed  In  doubt,  he  would 
content  himself  with  re-reading  that  por- 
tion of  his  written  charge  which  was  ap- 
plicable; and  wft  think  eounael  were  Jnati- 
fted  In  presuming  that.  If  the  requmt  for 
additional  Instrocttonsmhde  hlin  conclude 
that  t^e  charge  which  he  had  made  was 
defective,  or  could  be  amplified  so  as  the 
better  to  aid  tbe  Jury,  his  honor  would 
make  written  amendments,  ao  that  then. 
If  counsel  thought  best,  tbe  whole  charge 
might  be  given  to  tbe  Jary,  as  provided  in 
chapter  U7,  Laws  1885.  lOark's  Code.  p. 
890.)  The  case  made  out  by  the  prieonsrs 
counsel  and  dnlyaerved  on  tbe  representa- 
tives of  the  state  In  this  prosecatlon,  and 
not  excepted  to,  states  tbat  the  prisoner's 
counsel  entered  an  exception  when  this 
oral  supplemental  charge  was  so  given. 
Whatever  may  be  the  facts,  we  must  con- 
aider  the  case  as  It  la  presented  to  us  In  tbe 
record,  and  are  not  at  liberty  to  assume 
tbat  no  Bueh  exception  was  then  made, 
because  we  may  feel  sure  that  the  learned 
Judge  would  certainly  have  put  hie  sup- 
plemental instruction  In  writing  If  his  at- 
tention had  been  called  to  the  matter  by 
an  exception  entered  at  tbe  time.  We  find 
that  this  view  of  tha  matter  is  sustained 
by  the  authoritlea.  Mr.  Thompson.  In  his 
worit  on  Trials,  (sectlon*i  2376-3877.)  aaya: 
"Statutes  exist  Id  several  of  the  states  re- 
quiring the  Judge  to  deliver  fals  Instruc- 
tions to  the  Jury  In  writing.  These  stat- 
utes are  mandatory,  and  where  they  exist 
the  giving  of  an  oral  Instruction  is  error, 
for  which  a  Jadgmait  will  be  reversed. 
Ttacy  mean  that  the  whole  charge  mast  be 
In  writing,  and  that  it  should  be  delivered 
to  the  jary  literally  as  It  la  written. 
*  *  *  In  abort,  all  the  casea  agree  that 

Thli  section  provides  tbat  a  court  ihaJI,  on  re- 
quest of  any  party  at  or  before  the  dose  of  the 
eiddence,  before  InstroetlDg  tiie  Jmy,  pot  his  In- 
ftmcttoDS  in  wiittnc. 


statutee  of  this  kind,  in  criminal  CHsea, 
where  tbe  accused  is  not  presumed  to 
waive  any  of  bis  legal  rights,  must  be 
strictiy  compiled  with.  Tbe  Judge  must, 
both  In  civil  and  criminal  cases,  deliver  bis 
charge  to  the  Jury  as  It  has  been  written, 
and  not  write  It  out  afterwards  .as  be  de- 
livered It.  Uodersucha  statute  It  la  not 
allowable  for  the  Judge  to  give  the  chief 
Instructions  in  writing,  and  then  to  add 
orally  supplementary  Inatractlona  naked 
for  by  tbe  parties.  Nor  may  he  give  writ- 
ten Instractions  to  the  Jury,  and  then  ex- 
plain or  raodity  them  orally.  In  like  man- 
ner, under  a  statute  requiring  tbe  Judge  to 
charge  the  Jury  In  writing.  'If  required  by 
either  party, '  it  Is  error,  where  connsd 
have  properly  signified  their  desire  tbat 
the  charge  should  tM  In  writing,  for  tbs 
Judge  to  give  a  verbal  chance,  or  to  give 
a  writtencbarge  accompanied  with  verbal 
explanations  or  modlQcatlone.  Thecburge 
and  every  modification  of  it  must  be  tn 
writing  If  required."  And  In  Currie 
Clark,  90  N.  C.  355,  It  is  said :  "  As  what  ha 
[the  Judge]  may  tell -the  Jury  In  matters 
of  law  fur  their  Information  and  guidance 
must  be  written  and  read,  so  be  Is  not  per- 
mitted to  add  tn,  take  from,  modify,  or 
explain  what  be  delivered  as  his  charge, 
for  this  would  be  to  change,  perhaps,  the 
meaning  which  would  otherwise  be 
ascribed  to  the  writing,  and  produce  the 
very  mischief  Intended  to  be  remedied." 
In  Wheatley  t.  West,  ei  Ga.  m,  it  Is  aald 
of  the  provisions  of  the  statute  of  that 
state,  which  are  similar  to  ours,  that 
"they  entitle  the  counsel  to  have  the  writ- 
ten word  Instead  of  oral  tradition.  They 
provide  for  preserving  and  handing  down 
the  word  as  a  sure  and  enduring  memorial 
of  what  was  actually  delivered. "  We  think 
the  prisoner  Is  entitled  to  a  new  trial,  and 
It  Is  Bo  ordered. 


    aa  -w.  Vs.  m 

HllKiix  T.  aUFFBT  et  aL 

(Bupwme  Court  of  Appeals  of  West  Vfagbda. 

AprU  27,  1892.) 

JuDOMBiTT  — Res  J  ovioata.  —  FoRVBiTUBi  or  On. 
Lbabb — Rblibv  iv  BqtJiTT  — Parol  Evidbmcb — 
Vahtino  Whittbn  Isstbdment. 

1.  A  junior  lessee  broiisbt  an  action  of  un- 
lawful denilner  against  the  Bcnlor  lessee  of  an  (Ul 
and  gas  lease  for  a  tract  of  land  of  80  acres.  It 
was  held  that  the  senior  leaae  was  forfeited  Igr 
Its  own  terms  19*  reasrai  at  flie  faUore  of  socn 
lessee  to  comply  with  tbe  conditioos  thereof; 
that  the  execution  of  the  junior  lease  by  the  lea- 

'  Bor  was  a  sufficient  declaration  of  such  forfoi- 
tore;  that  the  senior  lease  was  thus  avoided  hy 
the  execution  of  the  junior  lease,  which  was 
good  against  the  senior  lease;  that  the  junkw 
leasee  could  maintain  an  actioD  of  unlawful  de- 
tainer against  the  senior  lessee  is  poBsessioa; 
and  a  Judgment  In  such  action  In  favor  of  the 
Junior  lessee  against  such  aenior  lessee  for  the 
jMssestdon  of  the  tract  of  30  acres  for  oil  pur- 
poses  was  affirmed.  QvS^  v.  Hukill,  84  W. 
Vk  4&L  U  8.  B.  Bw.  7».  Afterwards  llu 
seaiOT  lessee  files  his  nil  In  equity  against  fli* 
landlord  and  the  junior  lessees,  praying,  among 
other  things,  relief  against  such  fbrfeitnre.  BH^ 
the  fact  of  the  fivfeitnre  of  the  senior  lease  ia 
res  Judicata,  and  cannot  be  hrou^t  tato  q«s» 
tion  and  again  litigated  in  the  salt  la  equity. 

2.  The  tract  of  land  of  30  acres  In  contro- 
versy  is  situated  in  an  oil  field,  at  the  dme  of  tStm 
senior  lease  partially  developed.    Tha  senior  lea- 
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M«,  and  those  claiming  under  him,  had  for  more 
than  9  months  failed  to  commence  to  bore  for 
«a.  and  had  failed  to  pay  or  deposit  for  the  les- 
sor the  1-3  per  month.  EM^  mtder  the 
dicomstaQces  of  the  case,  the  seiuor  leasee,  and 
those  under  him,  are  not  entitled  to  be 
r^ered  against  the  forfdtore  hf  pasfine  «tich 
mam.  Tbe  damages  to  be  looked  to  are  the 
damases  resulting  from  the  tn«ach  of  the  core- 
nant  to  bore  for  cnl,  and  not  the  fidlnre  to  pay 
$1.33  1-3  per  month  in  lien  Oieraof  t  and  the 
damages  zesultfaig  from  tiie  failure  to  do  the  spe- 
cific thinjr,  viz.  to  bore  for  oil,  not  b^na  suscep- 
tible of  peeoidarT  measurement,  and  therefore 
not  compensable,  the  relief  from  aach  forfeitnre 
Is  denied. 

3.  Parol  eridenoe  will  not  be  received  to  in- 
graft npon  or  incorporate  with  a  valid,  written 
contract  an  agreement  made  contemporaneonslr 
therewith  ana  bioonslatent  with  Its  terms.  The 
fraod  which  wUl  let  In  such  evidence  must  be 
frand  in  the  procnrement  of  the  InstrmneDt  wfaldi 
COM  to  ita  TUiditr,  or  some  breach  of  oimfldence 
in  mdng  a  paper  delivered  for  one  poxpoae  h^^ 
fraudulently  perverting  It  to  another. 

Singlisht  J.,  dissenting. 

(Srllabns  hr  the  CourtJ 

Appeal  from  drcnlt  court,  Monongalia 
eoonty;  £.  M.  Hagams,  Jodee. 

Suit  bj  Gdwln  M.  Habll)  against  J.  M. 
GntTey  and  otbera  to  relieve  plaintiff  from 
a  forfeltare  of  a  lease,  and  for  an  injanc- 
tlon  to  the  eiecatlon  ol  a  writ  of  posses* 
rton  on  a  judgment  rendered  In  a  case  of 
aniBwful  detainer.  GoDey  v.Haklll.  84  W. 
Va.  49, 11  8.  E.  Rep.  TSi.  Tbere  Was  a  de- 
ereto  dlssolPtng  the  Injonctlon  and  dlsmfss- 
Ing  plaintiff's  bill,  and  he  appeals.  Quail- 
fled  and  affirmed. 

Okej  Johnson,  W.  P.  Bubbard,  and 
Keck,  Son  Jt  Fast^  for  appellant.  Berk^ 
abire  &  Stargiss,  A.  F.  Uaymond,  and  AU 
0«<f  Caldwellt  tor  appellees. 

Holt,  J.  This  Is  a  salt  In  eqnlty, 
broof^ht  on  the  28th  day  of  June,  1890.  In 
the  circuit  conrt  of  Monongalia  county, 
by  Edwin  M.  Hnkill  against  J.  H.  Gaffey. 
Michael  Mnrphy,  Recln  Calvert,  David 
Wise,  and  Joseph  Bnohnell,  praylnic, 
among  other  tblogs,  relief  from  the  forfei- 
taredl  what  la  called  the  "Hays  Oil  Lease," 
for  an  Injunction  tothe  execution  of  a  writ 
of  posi^sloD  on  the  Judgment  renderpd  by 
the  conrt  of  appeals  of  this  state  on  the 
24th  of  June,  1890,  in  the  case  of  unlawful 
detainer  of  OitfTey  against  Huklll,  reported 
In  S4  W.Va.41Ml  H.  E.  Rep. 764.  DefeDdants 
James  E.  Gnffey  and  Michael  Murphy  filed 
their  Joint  ansft-er.  Plaintiff  then  filed  an 
amended  and  supplemental  bill,  alleging, 
among  other  things,  that  the  writ  of  pos- 
eesslon  bad  been  executed,  and  again  filed 
hie  second  amended  bill,  setting  op  the  for* 
lelture  of  what  la  called  the  "Calvert 
Lease,"  the  one  onder  which  Gnffey  and 
Murphy  recovered  the  possession  In  the  ac- 
tion of  unlawful  entry  and  detainer.  On 
February  21,  18B1,  daendantH  Gnffey  and 
Mnrpby  filed  their  Joint  answer  to  the 
amended  and snppleinental  bllland  thesec* 
end  amended  bill,  to  which  plaintiff  re- 
plied generally.  The  bill  was  taken  for 
confeswsd  as  to  the  other  defendants,  the 
exhibits  were  filed,  and  various  deposi- 
tions taken  and  filed,  to  wbleb  exceptions 
weretaken.  On  the  16tb  day  of  April,  1891, 
tke  cause  was  finally  heard,  the  Injunc- 
tton  dlssolTed,and  plaintiff's  bill  dismissed ; 
T.168.&oa]l— Sfi 


and  from  ttali  daevM  idalatlfl,  Hnkill,  ap- 
pealed. 

The  facts  as  to  which  there  Is  no  dispute 
are  asfollovs:  What  Iscalled  the  "Mount 
Morris  on  Field"  embraces  a  part  of  Mo- 
nongalia county ,W.Va.  In  this  West  Vir- 
ginia part  of  this  oil  field  David  Wleets  the 
owner  In  fee  of  the  tract  ol  80  acres  In  con- 
troversy. For  this  8(X-acre  tract  and  a 
tract  of  2  acres  David  Wise  executed  to 
William  Haysanoll  lense,dated  80th  Jone, 
1886,  which  was  acknowledged  25th  Oc- 
tober, 1886,  and  admitted  to  record  26th 
October,  1886.  On  January  10, 1889,  Hays, 
In  consideration  of  (300,  assigned  this  lease 
to  plaintiff,  Huklll.  This  asslftument  was 
admitted  to  record  Jannary  32.1888.  A 
copy  of  the  aforwald  leaeo  reads  as  fol- 
lows: 

"Exhibit  A.  Oil  Lease.  This  lease,  made 
this  SOth  day  of  June,  A.  D.  1886,  by  and 
between  David  Wise,  of  the  county  of  Mo- 
nongalia and  state  of  West  Virginia,  of  tbe 
first  part,  and  Wllllani  Hays,  of  Pennsyl- 
vania, «rf  tbe  second  part,  wltnesseth  that 
the  said  party  of  the  first  part,  In  consid- 
eration of  the  stlpuIatloD,  rents,  and  eor- 
enants  hereinafter  contained  on  tbe  part 
of  the  said  .party  of  the  second  part,  bis 
executors,  administrators,  and  assigns, to 
be  paid,  kept,  and  performed,  hath  grant- 
ed, demised,  and  let  unto  the  said  parties 
of  tbe  second  part,  their  executors,  admin- 
istrators, and  assigns,  for  tbe  sole  aad 
only  purpose  of  developing,  drilling  tor, 
and  producing  of  petroleum  nr  carbon  oil, 
and  lor  the  laying  of  pipe,  either  under  or 
on  top  of  said  surface,  for  transportation 
of  the  product  of  said  development,  all  of 
that  certain  tract  of  land  herelnalter  de- 
Rcribed.  It  Is  further  agreed  that,  If  gas 
Is  obtained  in  snfflclent  qaantltlee  to  util- 
ize, the  consideration  In  full  to  the  party 
of  the  flrflt  part  shall  be  twenty  dollars 
per  annum  lor  each  and  erery  well  drilled 
on  the  premises  herein  described,  so  long 
as  the  same  Is  utilised,  payable  *  *  *. 
This  lease  embraces  all  of  that  certain 
tract  of  land  eltoated  in  Cass  district, 
Monongalia  county,  and  state  of  West 
Virginia,  and  bounded  and  described  aa 
follows,  to  wit:  On  the  east  by  lands  of 
C.  C.  Wade,  on  tlin  north  by  lands  of  Abra- 
ham Snyder,  on  the  west  by  lands  of  C.  C. 
Wade,  on  the  south  by  lands  of  David 
Wise,  containing  two  acres,  more  or  less. 
Also  one  other  piece  of  land  in  same  dis- 
trict and  county,  containing  thirty  acres, 
more  or  less.  The  parties  of  tbe  second 
part  shall  pay  all  taxes  arising  from  an 
Increased  valuation  of  the  premises  by  rear 
son  of  oil  operation  thereon.  To  have 
and  to'faold  the  said  premises,  for  tbe  said 
purpose  only,  unto  the  saJd  parties  of  the 
second  part,  their  executors,  axlminlRtra- 
tors,  ur  assigns,  for,  during,  and  until  the 
full  term  of  tweu'^  years  next  ensuing  the 
day  and  year  above  written.  The  said 
party  of  theeecond  part  hereby  covenants, 
In  consideration  of  the  said  grant  and  de- 
mise, to  deliver  unto  tbe  said  party  of  the 
first  part,  his  heirs  and  assigns,  the  full 
equal  one-eightb  (1-8)  part  of  petroleum 
or  earbon  oil  discovered  and  produced  on 
the  premises  herein  leased  as  produced  In 
the  crude  state,  the  said  second  parties  to 
famlab  taokajEe  tor  tbe  some  nntil  pip* 
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Ude  la  provided.  The  said  party  of  the 
first  part  Is  to  fully  aae  and  enjoy  the  said 
premises  fur  the  purpose  of  tillage,  except 
such  part  as  shall  be  necessary  lor  said  de- 
velopment purptises,  and  a  right  of  way 
over  and  across  the  said  premlseB  to  the 
place  or  places  of  operating.  The  said 
party  of  the  first  part  covenante  tu  gran  t 
to  the  said  party  of  tne  second  part  the 
right  to  remove  any  machinery  or  fixtures 
placed  on  said  premises  by  said  parties  of 
second  part.  The  parties  of  the  second 
part  coTftnantto  commence  operations  for 
said  pnrposeg  nlthla  nine  montfaa  from 
and  alter  the  f>>zecatlou  of  this  lease,  or  to 
thereafter  pay  to  the  party  ol  the  first 

Eart  fl.33J^  dollars  per  month  until  work 
:  commenced,  the  money  to  be  deposited 
In  the  hands  of.  John  Kennedy  for  each 
and  every  month ;  and  a  failure  on  the 
part  of  said  second  parties  toconiply  with 
either  one  or  the  other  uf  the  foregoing 
conditions  shall  work  an  absolute  forfei* 
ture  of  this  lease.  In  witness  whereof  we, 
the  said  parties  of  the  first  and  second 
part,  have  hereunto  set  our  hands  and 
seals  the  day  and  year  above  written. 
David  Wisb.  rSeal.1 

"State  of  west  Virglnlat^  Monongalia 
eoonty— sa.:  On  this  25th  day  of  Octo- 
ber, 18H6,  before  me,  a  Justice  of  the  peace 
In  and  for  said  county.  perKonaily  ap- 
peared tbe  above-named  Darl^  Wise,  and 
acknowledged  the  foregolug  Indenture  to 
be  his  act  and  deed,  and  denlred  the  same 
to  be  recorded  as  such.  Witness  my  hand 
and  seal  the  day  and  year  aforesaid.  W. 
P.  Barker,  Justice. 

"State  of  West  Tlrglnla~Ba.:  Be  It  re- 
membered that  on  the  2eth  day  of  Octo- 
ber, If^,  the  foregoing  writing  was  pro- 
duced to  me,  Waitmaii  T.  Wllley,  clerk  of 
the  county  coort  of  Monongalia  county. 
In  my  otftce,  and,  together  with  the  certifi- 
cate of  acknowledgment  thereof,  was 
thenand  there  admitted  to  record.  TcHte: 
Waitmax  T.  Willey,  Clerk." 

"Exhibit  B.  Assignment.  Knowallmen 
by  these  presents  chat  I,  TVllliam  Hays, 
for  and  In  consideration  of  the  sum  of 
three  hundred  dollars,  to  me  In  hand  paid 
by  E.  M.  Hukill,  the  receipt  whereof  Is 
hereby  acknowledged,  have  granted,  har- 
galued,  sold,  and  assigned,  and  bj  these 
presents  do  grant,  bargain,  Hell,  and  as- 
Bff^n,  unto  said  E.  M.  Hukltl  a  certain  oil 
lease,  dated  June  80,  1H86.  made  by  David 
Wlbe  to  me,  uf  two  tracts  of  land,— one 
containing  two  acres,  the  other  containing 
thirty  acres, — situated  in  Cass  district. 
Miinongulia  county.  West  Virginia, record- 
ed In  the  clerk's  office  of  said  county  in 
Book  22.  N.  H..  page  193,  October  26.  1886; 
to  have  and  to  bold  the  same  to  anld  E. 
M.  Huklll,  his  executors,  administrators, 
and  assigns.  Witness  my  band  and  seal 
this  tenth  day  of  January,  1889.  W.  D. 
Hats.   [Seal.]  In  the  presence  of  Jaues 

C.  BOTCE. 

"State  of  Pennaylvaola,  county  of  Alle- 
gheny—to wit:  I,  Henry  Wleskettle,  a 
notary  public  in  and  for  said  county,  do 
certify  that  William  Hays,  whose  name  is 
signed  to  the  writing  hereto  annexed, 
bearing  date  on  the  tenth  day  of  January, 
1889,  has  thla  day  acknowledged  the  same 
before  me  In  my  said  county.  Given  un- 


der my  band  and  offldal  aeal  tiiia  tenth 
day  of  Jan.,  1889.   Hknbt  Wieskbttlb. 

[S^al.] 

"State  of  West  Tlrstnla-aa:  Be  It  re- 
membered that  ontheSSnd  day  of  Janu- 
ary, 1889.  the  foregQlng  writing  was  pro- 
duced to  me,  Waltman  T.  Wllley,  clerk  of 
the  county  court  of  Monongalia  county, 
In  my  office,  and,  together  with  tbe  certifi- 
cate of  acknowledgment  thereof,  waa 
then  and  there  admitted  to  record.  Teste: 

WaITUAH  T.  WlLLBY,  Cinrk. 

"A  copy.  Teste:  K.  E.  Fast,  Clerk.' 

By  lease  dated  llth  July,  1888,  acknowl- 
edged 11th  November,  1888,  and  admitted 
to  record  18tb  December,  18^.  David  Wise 
leased  foroll  purposes  the  same  80 acres  to 
Reztn  Calvert,  called  the  "Calvert  Oil 
Lease."  On  the  10th  March,  1889,  Resin 
Calvert  assigned  this  leuse  to  bis  two 
daughters,  Ida  C.  Calvert  and  Vinule  J. 
Calvert,  who,  by  assignment  dated  8th 
May,  18S9,  assigned  It  tor  the  sum  of 
600  to  the  defendants  J.  M.  Gnlfey  and  M. 
Murphy.  This  lease  was  arknowledged  No- 
vember 1,1888,  and  admitted  to  record  18th 
December,  1888.   It  reads  as  follows: 

"Exhibit  C.  Lease.  Thla  agreement, 
made  and  entered  Into  this  eleventh  day 
of  July.  A.  D.  1888,  by  and  between  David 
Wise,  of  Cass  dlf«trlct,  of  the  county  of 
Monongalia,  and  state  uf  West  Va.,  of  the 
.first  part,  and  Rezin  Calvert,  of  Waynes- 
burg,  Green  county.  Pa.,  of  the  second 
part,  wltnesseth  that  the  said  party  of  the 
first  part,  for  the  consideration  of  the  cov- 
enunts  and  agreements  herelnnfter  men- 
tioned, has  granted,  demised,  and  let  an- 
te the  party  of  the  second  part,  his  heirs 
or  assigns,  for  the  purpose  and  with  tbe 
exclusive  right  of  drilling  and  operating 
fur  petroleum  and  gas,  all  that  certain 
truet  of  land  situated  In  Cass  district. 
Monongalia  couuty.  and  state  of  West 
Virginia, bounded  and  described  astollows, 
to  wit,  north  by  lands  uf  Asberry  Lem- 
ley,  east  by  lauds  of  Margaret  Inghram, 
south  by  lands  of  D.  L.  Donley,  webt  by 
lands  of  Edgar  Wise,  contulning  thirty 
acres,  to  be  the  same  more  or  less,  rcHcrv- 
ing  »  *  •  acres  around  the  buildings 
upon  which  no  well  shall  be  drilled;  the 
party  uf  the  second  part,  his  heirs  or  as- 
signs, to  have  and  to  bold  the  above-de- 
scribed premises  for  and  during  tbe  term 
of  twenty  years  from  the  date  hereof,  and 
as  mnvh  longer  as  oil  or  gas  Is  found  In 
paying  quantities  thereon.  Tbe  said  par- 
ty of  the  second  part,  In  consideration  of 
the  said  grant  and  demise,  agrees  to  give 
to  tbe  party  of  the  first  part  the  full,  equal 
one-eighth  part  of  all  petroleum  obtained 
or  produced  on  tbe  premiara  ber^n  leased, 
and  to  deliver  tbe  aame  In  tanks  or  pl|ie 
lines  to  the  credit  of  tbe  party  of  the 
first  part.  It  la  further  agreed  that,  It 
gas  Is  found  In  paying  quantltlns,  the  con- 
aideration  In  fuH  to  the  party  of  thp  first 
part  tor  the  gas  from  each  well  when 
marketed  la  to  be  one  eighth  of  cash  for 
whicb  the  gas  brings  when  marketed. 
The  party  of  the  first  'part  grants  tbe 
furtiier  privilege  to  the  party  of  the  second 
part  of  uHlng  sufficient  water  from  tbe 
premises  herein  leased  necessary  to  the 
operation  thereon,  the  right  of  way  over 
aald  prcitilsea.  together  with  the  right  to 


Digitized  by 


Google 


W.Va.) 


HUKILL  V.  aUFFET. 


547 


laj  plpea  to  eonvey  on  or  km  from  tbls  or 
other  property  of  party  of  the  setond 
part,  therlKht  to  remove  any  machinery 
or  flxtarea  placed  on  said  premlsee  by  the 
party  of  the  second  part.  The  test  wells 
shall  t>e  located  In  the  hollows,  or  at  such 
places  as  to  do  no  unnecessary  damage, 
and  any  damage  done  to  growing  cropn  by 
the  operations  of  the  second  party  shall 
be  paid  for  by  the  party  of  the  second 
part.  Operations  on  the  above-described 
premises  shall  be  commenced  and  one  well 
completed  within  six  months  from  the 
date  hereof,  and  in  case  of  fallnre  tu  com- 
plete one  well  within  sach  time  the  party 
of  thesecond  part  agrees  to  pay  to  the  par- 
ty of  the  first  part  tor  sach  delay  a  yearly 
rental  of  fifty  cents  per  acre  from  the  time 
of  completing  such  well  as  above  specified, 
payable  directly  to  the  party  of  the  first 
part,  and  the  party  ol  the  first  part  agrees 
to  accept  such  sura  as  full  payment  for 
each  delay  until  a  well  shall  be  completed  ; 
and  a  failure  to  complete  a  well  or  to 
make  Huch  payment  as  above  mentioned 
renders  this  lease  nail  and  void  and  to  re- 
main without  effect  between  the  parties 
hereto.  The  above  rental  Is  to  be  paid 
every  six  months.  It  Is  understood  be- 
tween the  parties  to  this  agreement  that 
all  conditions  between  the  parties  hereunto 
pbatl  extend  to  the  heirs,  executors,  and 
aselgna.  In  witness  whereof  we,  the  said 
parties  of  the  first  and  second  parts,  here- 
to aet  onr  hands  and  seals  the  day  and 

fear  first  above  written.    David  Wish. 
Seal.]    Rkzin   Calvrrt.    [Seal.]  Wit- 
ness:   J.  H.  MiLLIKRN. 

"State  of  Pennsylvania,  Greene  county 
— SH.:  On  the  let  day  of  November,  1«88, 
before  me,  one  of  the  Justices  of  peace  in 
and  for  said  couoty,  personally  appeared 
the  said  David  Wise  above  named, and  ac- 
knowledged that  he  did  sign  and  seal  the 
foregoing  Instrument,  and  that  It  is 
*  *  *  own  tree  act  and  deed,  for  the  uses 
and  purposes  herein  named,  and  desired 
the  esme  to  he  recorded  as  such.  J.  R, 
MiLMEKN,  Justice  of  the  Peace. 

"State  of  Wrat  Vli^lnla— as.:  Be  it  re- 
membered that  on  the  18th  day  of  Decem- 
bw,  JSSSt  the  foregoing  writing  was  pro- 
duced to  me,  Weltman  T.  Wllley,  clerk  of 
the  county  court  of  Monongalia  county, 
In  my  office,  and.  together  with  the  cer- 
tificate of  acknowledgment  thereof,  was 
then  and  thereudmitted  torecord.  Teste: 
W.  T.  WinLBT,  Oerk.  ^ 

"For  value  received  I  assign  the  within 
lease  to  Ida  C.  Calvert  and  Ylnnle  J.  Cal- 
vert, tbls  sixteenth  day  of  March,  1889. 
Witness  my  hand  and  seal.  Rrzin  Calvert, 
[l.  s.]   Witness :  D.  I>.  Donlbt. 

"Know  all  men  that  we.  Ida  C.  Calvert 
and  Vlnnle  J.  Calvert,  of  Greene  county. 
Pa.,  do  assign  and  transfer  and  set  over 
the  within  lease  unto  J.  E.Oufley,  of  Pitts- 
burgh, Pa.,  and  M.  Murphy,  of  Philadel- 
phia, Pa.,  for  value  received,  with  all 
rights,  Interests,  powers,  and  posseBsIons 
conveyed  tons;  to  have  and  to  hold  to 
my  assignees  aforesaid,  and  to  their  legal 
fluccessors  In  said  property  and  rights, 
and  to  their  assigns  forever.  Witness 
oor  bands  and  seals  this  8th  day  of  May, 
18S9.  Ida  G.  Caltebt.  [Seal.]  Vinnib 
J.  Caltbbt.   ISeal  ]  Attest:  J.  H.  Wias. 


"State  of  PeDnaylvanla,  Greene  eonnty. 
Pa.:  On  this  dtb  May,  1889,  before  me,  a 
notary  public  of  said  county,  came  Ida  C 
Calvert  and  YInnle  J.  Calvert,  and  ac- 
knowledged the  foregoing  Indenture  to  be 
their  net  and  deed,  and  desiring  the  same 
to  be  recorded  as  such.  Witness  my  hand 
and  notarial  aeal.  J.  H.  Wisr." 

No  rentals  were  paid  to  Wlee  on  the 
Hays  leane  until  a  short  time  before  Jan- 
uary lu,  1889,— dale  of  assignment  from 
Hays  to  Huklll,— when  all  the  rentals  due 
were  paid  to  David  Wise.  No  work  was 
done  on  the  lease  until  about  the  Ist  of 
May,  1889,  or  filter  In  that  month,  when 
Uuklll  commenced  burlng  for  oil,  and 
worked  contlunonsly,  boring  two  wella; 
one  spoiled  in  the  boring,  and  the  other 
striking  nil  in  large  and  paying  quantities 
on  25th  November,  18n9.  On  the  15th 
July,  1889,  Huklll  was  notifled  by  Gutfey 
and  Murphy,  In  writing,  of  their  claim, 
which  notice  la  as  folio wa.  "Notice.  July 
5th,  1889.  E.  M.  Huklll,  Eaq.— Dear  Sir: 
We  are  Informed  that  you  are  drilling 
upon  the  thirty-acre  tract  of  Darld  Wise, 
In  Case  district,  Monongalia  county.  West 
Virginia.  This  Is  to  notify  you  that  we 
have  a  lease  of  eaid  premises,  j^ivlng  us 
the  sole  right  to  drill  on  said  premlaea,  nod 
that,  II  you  pruceed  with  your  operations, 
you  do  so  at  your  own  riek  and  peril. 
The  lease  owned  by  us  was  recorded  In 
Book  twenty-five,  page  one,  of  December 
eighteenth,  eighteen  hundred  and  eighty- 
eight.  J.  M.  GuFFKY  and  Micbabl  Mur- 
phy." On  the  23d  January,  1890,  Gufiey 
and  Murphy  brought  against  Huklll  an 
action  ol  .unlawful  detainer  for  the  recov- 
ery of  the  possession  of  the  *30  acres,  ac- 
cording to  the  terms  of  thelrCalvert  lease; 
and  on  demurrer  to  the  evidence  the  cir- 
cuit court  of  Monongalia  county  gave 
Judgment  in  favor  of  the  plaintiffs  Gntfey 
and  Murphy.  Huklll  took  It  to  the  so* 
preme  court  of  appeals,  where,  on  June 
24,  1890,  the  Judgment  of  the  circuit  conrt 
was  affirmed.  See  Gutley  v.  Huklll,  84  W, 
ya.49,  US.  E.  Bep.754.  On  the  26th  day 
of  June,  1890,  a  writ  of  possession  was 
Issned,  and  on  the  same  day  executed  by 
placing  P.  A.  Troutman,  the  agent  ap- 
pointed by  Gnffey  and  Murphy  for  the  pur- 
poae,  in  the  poBBcsalon  of  the  premises. 

The  pleadings  are  as  followa:  Plaintiff 
alleges  in  his  bill  the  foregoing  facta,  and. 
In  addition  thereto,  as  follows:  That  he 
Is  the  pioneer  oil  operator  In  Monongalia 
county ;  has  been  In  the  bnslness  25  years, 
and  for  over  five  years  In  the  "Mt.  Mor- 
ris oil  field,"— the  one  in  question;  took 
many  leafes  In  this  field.  Intending  to  de- 
velop the  territory;  and  produced  the  first 
oil  in  quantity  In  that  field,  which  was 
about  October,  1886.  That  tbeHays  lease 
of  tbe  30  acres  was  given  by  Wise  to 
Hays  on  Jnne  80*  1886,  providing  that  the 
lessee  should  eommence  operations  In  9 
months  from  Its  date  or  pay  $1.83Jjpei 
month  UDtll  work  was  commenced,  and 
that  "fallnre  to  comply  with  either  one  oi 
the  other  of  such  conditions  shall  work 
an  absolute  forfeiture  of  this  lease."  The 
Hays  lease  was  acknowledged  October  25, 
1886.  and  recorded  October  2«,1886,  and  on 
January  10, 1889,  was  duly  assigned  for 
▼aloe  {$m)  by  Hays  to  plalntlE  HnkUl, 
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and  aaslKnment  acknowledged  aud  record* 
ed  January  22. 1889;  and  that  all  rentals 
had  been  paid  and  accepted  In  lull  by  Wise 
before  the  asalgnment.  Abunt  May  1, 
1889,  plaintiff,  withont  any  knowledge 
tbat  any  one  else  elalmed  any  right  In  tbe 
premlsea,  entered  Into  actual  pnsaeaalon 
of  the  premises  under  the  terms  ol  the 
lease,  and  got  out  rig  timber,  and  com- 
menced to  sink  a  well.  November  25, 1880, 
be  strnck  a  good  well,  yielding  oil  in 
large  qnantltles.  Sank  a  second  well, 
which  produced  oil  In  paying  qaantltdea. 
Had  no  Intimation  that  any  one  else 
claimed  any  Interest  In  the  premises  until 
about  July  5th,  when  J.  M.  Guffey  and 
Michael  Murphy  nntiHed  blm  tbat  they 
claimed  tbe  premises  under  a  second  and 
Junior  lease  fur  the  same  premises  from 
Duvid  Wise.  He  bad  been  In  tbe  open, 
notorloas  pusseaslon  of  the  premises,  ex- 

e ending  large  sums  of  money  therein  In 
oring  tor  oU,  before  be  recelred  the  no- 
tice. Uaffey  and  Murphy  brought  no  suit 
Against  him,  and  gave  hlra  no  further  no- 
tice of  any  claim  of  theirs  to  the  premises 
until  after  plaintiff  had  completed  one  of 
his  wells,  when,  on  2Sd  January,  1890,  they 
bronght  nn  action  of  unlawful  detainer 
against  him,  claiming  the  right  to  tbe 
possession  of  the  premlsee  under  lease  to 
Calvert^  assigned  as  already  mentioned; 
and  that  they  never  had  any  Interest 
whatever  In  tbe  second  lease  nntll  after 
plaintiff  was  In  the  open,  notorious  pos- 
session of  the  premises,  operatlnsr  thereon 
for  oU,  and  after  all  tbe  rentals  had  been 
paid  to  David  Wise  on  the  flrst  lease,  and 
bad  been  accepted  by  him  of  plaintiff,  and 
alter  Wise,  as  be  bad  a  legal  right  to  do, 
bad  waived  any  (orieitore  of  said  first 
lease  for  the  nonpayment  of  rent;  and 
plaintiff.  In  good  faith  believing  and  being 
advised  that  his  lease  was  in  fall  force 
and  effect,  spent  bis  money  In  large 
amounts  for  the  development  of  the  prop- 
erty for  oil.  The  unlawful  detainer  case 
was  tried  aa  aforesaid,  a  demurrer  to  evi- 
dence by  plaintiffs  resulting  In  Judicment 
for  tbom  against  defendant  here  fur  the 

{lossesslon  of  the  Wise  30  acres,  which 
udgment  was  affirmed  on  appeal  on  26th 
June.  1890,  which  held  and  decided  that 
plaintiff's  elder  lease  was  forfeited  by  tbe 
•zeeotion  of  tbe  second  lease. 

It  was  not  the  intent  of  David  Wise  to 
declare  said  lease  forfeited  by  theexerution 
of  the  second  lease  to  Rezlii  Calvert,  who 
pursued  Wise  for  some  time,  trying  to  pre- 
vail on  him  to  execute  the  second  lease, 
and  only  succeeded  byfalse  and  fraudulent 
means  In  procuring  said  lease  from  Wise. 
At  tbe  time  tbe  second  lease  was  ezeeat- 
ed,  and  before  Dflvld  Wise  would  execute 
the  same,  and  as  an  Indncement  to  Wise 
to  execute  the  same,  tbe  said  BcKin  Calvert 
then  and  there  agreed  that  If  Wise  would 
execute  the  lease  to  him,  he,  Calvert,  would 
take  the  lease  subject  to  the  Hays  lease, 
iunder  which  plaintiff  claims,)  and  that. 
If  Hays  claimed  under  bis  lease,  or  Hays' 
assignee  so  claimed,  he,  Calvert,  would  re- 
turn to  him,  Wise,  the  second  lease.  Cal- 
vert never  entered  Into  the  poaaesslon  of 
the  premises,  never  bored  for  oil,  did  not 
wtthbi  six  months  commence  operations 
ttaerelD,  did  not  pay  one  dollar  ol  rental. 


No  money  was  ever  tendered  aa  rent- 
al to  Wise  by  either  Beiln  Calvert,  Ida 
C.  Calvert,  or  Vlnnle  J.  Calvert.  No  mon- 
ey was  ever  tendered  under  said  lease  as 
rental  until  ^t  July.  1889,— neariy  one 
year  after  said  second  lease  was  execnted, 
and  about  two  months  after  plaintiff,  on- 
der  his  lease,  had  been  In  possession  of  tbe 
premises  and  drilling  for  oil  therein.  Tbe 
drst  tender  was  on  thelst  Jul>',— too  soon 
to  be  a  legal  tender;  tbe  next  on  lltb 
July,— one  day  too  late  to  constitute  a 
legal  tender,  wise  refused  to  recdve  these 
so-catled  **  Cendem, "  and  by  divers  une- 
quivocal acta  recognised  plaintiff  as  bis 
lawful  lessee,  and  constantly  refused  to 
recognise  the  said  Ouffey  and  Murphy  as 
his  tenants.  Plaintiff  says  Wise  was  bis 
friend, In eotlresyrapathy  with  him.  Tbat 
defendants  Ouffey  and  Murphy  stood  by 
and  saw  blm  spend  his  money ;  and  wbea 
he  was  successful,  and  bad  made  the  prop- 
erty valuable,  then,  contrary  to  equity, 
they,  in  their  proceedings  at  Iaw,obttilned 
n  Ji^dgmeat  to  deprive  blm  of  the  property 
his  hard  labor  and  money  expended  bad 
made  valuable.  Tbat  Gntley  and  Murpby 
took  the  assignment  of  tbe  Junior  Calvert 
lease  with  full  knowledge  €A  plaintiff's 
lease,  paying  (1,500  therefor,  oa  May  8, 
18S9;  and  plaintiff  offers  and  tenders  to 
them  the  said  sum,  with  Interest  from 
May  8, 1889.  Plaintiff  expended, in  putting 
down  the  two  wells,  on  said  lease,  etc., 
about  913,000.  which,  In  any  event,  ought 
to  be  repaid  to  him.  Plaintiff  has  on  ft 
certain  personal  property,  naming  it. 
which  he  claims  the  right  to  take  away  tn 
anyevent.  He  makesGuffey, Murphy, Cal- 
vert. David  Wise,  and  Joseph  Boshnell 
parties  defendant;  prays  relief  from  said 
forfeiture;  If  that  cannot  be  allowed  him, 
then  that  he  be  allowed  costs  and  expenses 
in  putting  down  the  wells,  and  be  permit- 
ted to  remove  his  personal  property ;  for 
an  Injunction  to  execution  of  writ  of  pos- 
session, and  for  general  relief. 

The  bill  was  taken  for  eonfsssed  as  to 
all  the  defendanin  except  Guffey  and 
Murphy,  who  filed  their  Joint  answer,  who 
answer  and  allege  that  no  rent  was  paid, 
or  possession  taken,  nor  work  done  under 
the  Hays  lease  wtthln  tbe  time  fixed  by  tbe 
lease;  and  that  Hays,  and  plaintiff  claim- 
ing under  him,  had  wholly  and  utteriy 
failed  in  every  respect  to  com^y  with  tbe 
provisions  of  said  lease,  and  by  reason 
thereof  the  same  had  become  and  was  for- 
faited for  such  noncompliance  before  and 
at  the  time  the  said  contract  of  lease  and 
sale  was  so  execnted  and  delivered  to  Cal- 
vert; and  that  plaintiff  was  not  a  boam 
Sde  and  Innocent  purchaser  when  be  took 
from  Hays  the  assignment  of  his  lease, 
but,  on  the  contrary,  bad  lull  knowledge 
and  notice  of  tbe  defendants'  said  Calvert 
lease;  hadfuli  knowledgeand  notlcetbere- 
of  when  he  entered  and  operated  said 
premises,  and  did  the  same  with  the  Intent 
and  purpose  to  hinder  and  defraud  defend- 
ants of  their  rights  in  the  premises.  De- 
fendants further  allege  that  all  questions 
sought  to  beralsed  In  this  proceeding, and 
all  the  rights  of  plaintiff  and  defendants 
under  the  leases  under  which  they  respec- 
tively claim  the  said  leased  premises,  were 
folly  and  finally  settled  and  adindftoated  In 
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the  said  aotloa  at  laW|  bdonralBrred  to; 
the  coort  tben  boldlng  that  the  lease  nn- 
der  which  deteiklaiita  claim  was  valid  and 
binding,  and  that  they  were  entuled  tu 
the  property  in  controvBrsy,  while  the 
leaae  under  which  the  plaintIR  clalma  waa 
iDvalld  and  .  void  as  tu  delendiints,  and 
that  plalntiO  was  not  entitled  to  the  eald 
premises;  and  defendants  claim  by  their 
anawer  the  benefit  of  the  aald  adjndlca- 
tlon,  as  fally  as  If  It  had  been  formally 
pleaded.  Defendants  farther  say  that  In 
the  trial  of  said  action  at  law  the  court 
bad  the  noqaeBtloned  Jurisdiction  and 
right  tu  determine  and  adjudge  the  ques- 
tion of.  forfeiture  and  validity  of  the  leaae 
oDder  which  plalntlir  claims,  and  held  the 
same  to  be  forfeited;  that  plaintiff  did 
not  enter  upon  the-  premises,  and  operate 
therein,  in  good  faith,  but,  un  the  con- 
trary, was  a  deliberate  and  wlllfnl  tres- 
passer on  defendants*  rights,  and  conse- 
qncntly  entitled  to  no  relief  or  considera- 
tion whatever  In  a  court  of  eqoity;  and. 
having  answered,  pray  to  be  dismissed 
with  their  costs.  Plaintiff  then  filed  an 
ameoded  supplemental  bill  in  regard  to 
the  esecQtiun  of  the  right  of  poasessloo 
and  the  personal  property  on  the  preralHes. 
Plaintiff  then  filed  a  second  amended  bill, 
alleging  that  the  Calvert  lease  Is  forfeited ; 
that  the  money  should  have  been  tendered 
or  paid  on  July  10th  and  January  10th, 
whereas  it  was  tendered  July  let,  (9  days 
too  soon, land  July  lltta,(oneday  too  later) 
that  second  tender  was  made  on  Jan- 
uary 10th,  and  again  prays  relief  from  the 
orfelture. 

Defendants  Unffey  and  Murphy  filed  a 
Joint  answer  to  these  amended  bills,  refer- 
ring to  tbelr  original  answer,  which  they 
refer  to  as  a  part  of  this.  They  deny  hav- 
ing any  uf  plaintiff's  personal  property, 
and  that,  If  they  have,  his  remedy  at  law 
Is  plain  and  adeqnate;  and  tbattfaey  were 
not  required  to  make  any  further  or  other 
tender  to  Wise  after  he  had  arrayed  him- 
self In  hostility  against  them;  and,  having 
answered,  pray  to  be  dismissed,  etc.  Gen- 
eral replications  were  filed,  depositions 
taken,  and  final  decree  dismissing  plain- 
tiff's bin,  already  mentioned. 

Forfeltore  of  lease— of  oil  lease.  This 
case  Involves  two  questions:  (1)  The  for- 
feiture of  leases  In  general,  especially  the 
forfeiture  of  mineral  leases  on  royalty, 
and  in  this  Instance  that  particular  kind  of 
mineral  leaae  caUed  an  *'oil  lease."  (S) 
Conceding  the  forfeiture  of  such  oU  lease, 
in  what  cases,  and  where,  and  how  may 
the  tenant  be  relieved  from  the  forfeiture 
and  reinstated  to  his  place  as  lessee? 

The  counsel  on  the  respective  sides  have 
dlscQBsed  these  two  main  questions  and 
some  minor  ones  falling  under  the  same 
heads  with  marked  ability  and  breadth  of 
research.  There  Is  a  chapter  In  our  Code 
on  tblB  an bject,— chapter  98,  p.  707,  Code» 
(Ed.  1891,)— which  must  be  looked  to. 
Section  16  readfl  aa  follows:  "Any  person 
who  shall  have  the  right  of  re-entry  Into 
tha  lands  by  reason  of  any  rent  Issuing 
thereoDt  being  In  arrear,  or  by  reason  of 
the  breach  of  any  covenant  or  condition, 
may  serve  a  declaration  in  ejectment  on 
the  tenant  In  poasesalon,  where  there  shall 
be  Boeh  taiaDt,of,  U  the  possession  be 


vaeant,  by  afBzUg  the  dnelaratloD  npon 
the  chief  door  of  any  messuage,  or  at  any 
other  conspicuous  place  on  the  premises, 
which  service  shall  be  in  lieu  of  a  demand 
and  re-entry ;  and  opon  proof  to  the  court 
by  affidavit  In  case  of  Judgment  by  de- 
fault, or  upon  proof  on  the  trial,  that  the 
rent  claimed  was  due,  and  no  sufflclenc 
distress  was  upon  the  prem]aei>,orthat  the 
covenant  of  condition  was  broken  before 
the  service  of  the  declaration,  and  that 
the  plaintiff  had  power  thereupon  to  re* 
enter,  he  shall  recover  Judgment,  and  have 
execution  for  such  lands."  Section  17: 
"Should  the  defendant,  or  other  person 
(or  him,  not  pay  the  rent  In  arrear,  with 
Interest  and  eusts,  nor  file  a  S>M\  In  equity 
lor  relief  against  such  forf^ture,  wltbln 
twelvemonths  after  execution  executed, 
he  shall  be  barred  of  all  right  In  law  or 
equity  to  be  restored  to  such  lands  or 
tenements."  ISectlon  20:  "If  the  person 
claiming  tbe  land  shall,  upon  bill  filed  as 
aforesaid,  be  relieved  in  equity,  be  shall 
bold  tbe  land  as  before  the  proceedings 
began,  without  a  new  lease  or  convey- 
ance." Section  21:  "In  case  the  time  for 
re-entering  be  specified  In  tbe  Instrument 
creating  the  rent,  covenant,  or  condition, 
the  proceedings  in  ejectment  shall  not  be 
begun  until  such  time  shall  haVe  elapsed." 
Section  22:  "When  actaal  re-entry  shall 
be  made,  the  party  by  or  for  whom  the' 
same  shall  be  made  shall  return  a  writ- 
ten  act  of  re-entry,  sworn  to  by  the  sfaerltl 
or  other  officer  acting  therein,  to  tbe  clerk 
of  the  county  court  of  the  county  wherein 
tbe  lands  or  tenements  shall  be,  who  shall 
record  the  same  in  the  deed  book,  and 
publish  tbesame,"etc.  "Such  wrlttenact 
of  re-entry,  when  recorded,  and  tbe  record 
thereof,  or  a  duly-certlfled  copy  from  such 
record,  shall  be  evidence  In  all  cases  of  the 
facta  therein  set  forth."  Section  21: 
"Should  the  person  entitled  to  such  land 
at  the  time  of  re-entry  made,  or  having 
claim  thereto,  not  pay  or  tender  the  rent, 
and  all  arreara  thereof,  with  Infiereat,  and 
all  reasonable  expensea  incurred  about 
such  re-entry,  within  one  year  from  the 
first  day  of  publication  as  aforesaid,  he 
shall  be  forever  barred  from  all  right  In 
law  or  equity  to  the  said  landa.  In  case 
any  party  having  right  shall  pay  or  ten* 
der  the  said  rent  and  arrears,  with.  Inter- 
eat  and  expenses,  as  aforesaid,  to  the 
party  making  re-entry  within  tbe  time 
aforementioned  therefor,  he  shall  be  rein- 
stated in  bis  possession,  to  hold  as  U  no  re- 
entry had  been  made." 

All  the  foregoing  sections  of  this  chap- 
ter were  taken  from  2  Rev.  St.  N.  Y.  p.  605, 
art.  2,  §S  80-SS,  as  that  law  was  In  1849 
but  is  extended  so  aa  to  cover  other  caseb 
than  the  recovery  of  the  demised  premises 
for  nonpayment  of  rent  Tbls  remedy  by 
ejectment  baa  been  very  sparingly  used  In 
this  state,  aa  far  aa  my  own  observation 
extends.  These  provisions  were  not  re- 

gorted  by  the  revlsors  of  the  Code  of  1S49, 
at  were  added  for  the  first  time  In  the 
legislature.  In  a  note  to  section  6  the  re- 
vlsors say:  "Though  this  section  is  baaed 
upon  the  statutes  cited  in  the  margin,  (3 
Geo.  TI.  c.  19,  SS  18<  17,)  we  have  so  far 
modified  them  as  to  dispense  with  the 
figcncy  of  a'Justlce  of  the  peace.  Should 
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any  nnlatrfol  mtry  be  made  under  this 

section,  [rolatlDff  to  premises  deserted  by 
the  tenant,  or  left  uncuUirated  or  unoccn- 
pled,]  the  party  tnrned  out  of  poBsesBlon 
may  proceed  under  chapter  184,  being 
now  chapter  89  Id  Code  of  West  Virginia, 
p.  fclvlns  the  sammary  remedy  for 
unlawful  entry  or  detainer  in  the  circuit 
court.  * 

In  Bowyer  v.  Seymour.  18  W.  Va.  12, 
( 1878,)  JudKO  Hatmqnd  dlscQBsee  the  ^T  hole 
subject  with  ability  and  at  length.  It 
wati  there  held,  (point  4:}  "Bat.  if  the 
landlord  In  such  case,  instead  at  availing 
himself  ot  the  action  of  ejectment  under 
tbo  sixteenth  section  ot  said  chapter  98, 
brings  an  action  of  unlawful  detainer,  he 
cannot  snstaln  such  action.  If  at  all,  un- 
less Ite  prove  not  only  a  demand  for  the 
rent  due  at  the  time,  place,  and  In  the 
munner  prescribed  by  the  common  law  in 
such  case,  but  must  also,  where  a  re-entry 
can  be  mads  on  the  leased  .premises,  or 
any  part  thereof,  prove  such  re-entry,  or 
Its  equlralent,  before  the  commencement 
of  his  action. "  There  Is.from  some  cause, 
ao  eWdent  reluctance  against  using  eject- 
ment in  such  cases. 

TliB  case  out  ot  which  this  one  has  aris- 
en was  an  action  ot  unlawful  detainer,  as 
already  sthted,  brought  In  the  circuit 
court  of  Monongalia  coauty  un  January 
23.1890,  by  Gufley  against  Huklll  (or  the 
possession  ot  the  3U  acres  here  in  contrn- 
Tersy.  Huklll  claimed  under  the  lease 
from  Wise  to  Hays,  dated  June  30,  1886. 
The  lessee  was  to  commence  operations 
for  boring  for  oil  within  9  months  from 
that  date,— that  is.  before  April  1.  1887.— 
or  thereafter  pay  Wise,  the  lessor,  91.83J{ 
per  month  notll  work  was  commenced  for 
each  and  every  month,  and  a  failure  on  the 
part  ot  the  lessee  to  do  (me  or  the  other 
was  to  work  an  absolnte  forfeiture  ot  the 
lease.  It  was  an  oil  lease.  In  which  the 
lessor  was  to  have  a  royalty  ot  one- 
eighth  part  of  the  oil  discovered  and  pro- 
duced. The  lessee  failed  to  begin  the 
worli  of  boring  within  the  nine  months, 
and  failed  to  pay  any  of  the  monthly 
rent.  On  the  11th  Jnly.  1888,  Wise,  the 
owner  ot  the  land,  gave  another  oil  lease 
of  the  80  acres ;  this  time  to  Calvert,  from 
whom  it  came  hy  anslgnmeut  to  these  de- 
fendants, Gutfey  and  Murphy.  Both  leases 
were  on  record.  Early  In  Hay.  1880,  Hu- 
kill,  under  the  first  lenae,  entered  into  pos- 
■etslon  with  full  consent  ot  Wise,  the 
owner,  who  had  possession  of  the  surface, 
and  commenced  to  sink  a  well.  On  16th 
July,  1889,  Gufley  and  Murphy  notified 
Huklll  that  they  bad  a  lease  (ot  Uth  July, 
1888)  of  the  premises,  giving  them  the  sole 
right  todrlll  on  the  premises,  (SO  acres,)  and 
that.  If  Huklll  proceeded  with  his  opera- 
tions, he  did  so  at  his  own  risk  and  peril, 
and  referred  him  to  where  their  lease  was 
recorded.  Huklll  bored  on.  and  on  26th  No> 
vember.  1889,  he  struck  a  good  well,  yield- 
ing oil  in  large  qnantttles.  On  the  23d 
January,  1890.  Guftey  and  Murphy 
brought  against  Huklll  their  action  ot  un- 
lawful detainer.  It  was  tried  February, 
189U,  with  Judgment  for  plaintiffs;  was 
appealed  by  Huklll:  and  this  court,  on 
Jnne  24,  1800,  affirmed  tbe  Jndgment  ot 
^heconrt  below. 


I  baveglrea  this  statement  to  show  that 
the  fact  of  the  torfeltare  of  the  Huklll 

(Hays)  lease  Is  res  Jadlcata.  I  do  not 
see  bow  there  can  be  two  opinions  on  thla 
question,  for  the  court  expressly  say,  and 
the  point  was  directly  Involved,  "  the  exe- 
cution of  the  second  lease  IsasuHlclent 
declaration  of  tbe  forfeiture  without  de- 
mand and  re-entry."  Guftey  v.  Huklll,  84 
W  Va.  49.  n  S.  E.  Rep.  754.  Wise,  tha 
lessor,  WHS,  under  the  terms  of  the  lease, 
and  in  fact,  the  only  one  In  visible,  actual 
poaseaslon  ot  the  30  acres  when  the  forfei- 
ture of  tbe  Huklll  lease  took  place;  and 
tbe  court  r^arded  tbe  second  lease,  under 
Bocb  circumstances,  as  "an  uupqulvocal 
declaration  ot  forfeiture  of  the  first  lease. " 
But  It  Is  ontended  that  there  was  no  tor^ 
felture  of  the  lease  under  which  plaintiff. 
Huklll,  claims,  because  the  cnnclusion 
reached  by  this  court  In  Guftey  v.  Huklll, 
supra,  waslnan  actiou  of  unlawful  detain- 
er, the  verdict  In  which  does  not  bar  a  fu- 
ture action,  especially  as  that  was  at  law 
and  tbis  Is  In  equity.  But  we  must  remem- 
ber that  it  Is  the  Htrlct  rule  ot  tliecommon 
law,  creating  tbe  harsh  result  ot  forfeiture, 
which  calls  Into  play  the  Interpoaltlon  of 
a  cunrt  of  tsquity  In  granting  relief  against 
it  in  certain  cases.  The  bill  in  equity  tor 
relief  agalust  it  presupposes  a  torfeitureat 
law.  What  bearing  on  this  question  of 
the  forfeiture  has  section  4.  c.  89.  Code? 
Section  4  reads  as  follows:  "No  sucb 
Judgment  [in  the  action  of  unlawful  entry 
or  detainer]  shall  bar  any  action  of  tres- 
pass or  ejectment  between  the  same  par- 
ties, nor  shall  any  such  verdict  be  conclu- 
sive In  any  future  action  of  the  tacts  there- 
in found.'  Tbe  action  of  unlawful  entry 
and  detainer  now  bears  In  somedegreetbe 
same  relation  to  tbe  action  ot  ejectment, 
now  final,  which  the  action  of  ejectment, 
before  Ist  July,  1860,  then  not  final,  bore  to 
the  writ  ot  right,  which  was  then  abol- 
ished. English 'Speaking  people  have  it 
ingrained  Into  them  that  they  ought  not 
to  be  required  to  lose  or  give  up  their  land 
without  having,  It  they  see  fit,  two  trials; 
hence  the  action  of  unlawful  entry,  wbot 
not  barred,  (three  years,)  Is  frequently 
used  as  a  preliminary  skirmish  to  tool  the 
enemy,  before  the  final  battle  Is  brought 
on  hy  an  action  ot  ejectment.  But  tres- 
pass is  seldom  used  In  this  state  for  the 
mere  purpose  of  trying  titles.  In  tblseon- 
nectlott  we  are  referred  to  dinger  t.  Shep- 
herd. 12  Grat.  462,  where  Jndge  Moncurr. 
dellTerlng  tbe  opinion,  takes  occasion  to 
say:  "The Judgment  bas  only  tbeettect  ot 
placing  the  parties  in  utatu  quo.  It  set- 
tlesnothlng,  even  between  them. in  regard 
to  the  title  or  right  of  possesBion,"  (page 
478;)  ^hlch  Is  strictly  true  in  many  cases, 
and  was  true  in  that  ease.  There  the  par- 
ty Buing  was.  In  one  aenee, forcibly  tomed 
out.  it  not  with  a  strong  band,  and  with 
a  multitude  ot  people;  and  he  had  the 
right  to  have  the  possession  restored,  no 
matter  what  right  or  title  he  had  thereto; 
the  right  to  be  placed  atatn  quo,  to  oc- 
cupy the  position  ot  driendant  In  an  ac- 
tion ot  ejectment,  and  nut  be  put  at  tbe 
disadvantage  of  being  plaintiff.  Still  tbe 
rule  holds  good  In  this  action,  as  well  as 
In  otbem,  that  what,  within  tbe  meaning 
ot  tbe  maxim,  baa  In  conteated  cases  once 
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passed  into  a  thing  adjudged,  cannot  he 
again  brongbtlnto  qneatlon  between  the 
•tame  parties;  and  tbls  coroprehends  all 
necesaary  inferences,  ttae  «/ae  qua  aoOt  as 
well  as  the  rery  mattor  In  Issue ;  and,  tnrn- 
Ing  to  Ouffpy  V.  HaklH.  84  W.  Va.  41».  11  8. 
E.  Rep.  T&4,  we  see  how  and  why  this  mnst 
be  so  in  this  instance  as  to  the  question 
of  torielture.  HuklU,  the  plaintiff  here, 
was  Id  p«>8seaBlon  nnder  Wise,  and  claim- 
ing qnder  the  elder  lease.  Guffey,  the  de- 
fendant here,  plalntlfl  there,  claimed  the 
rlxbt  of  piHuesRlon  under  his  Junior  lease, 
and  the  lortelture  of  the  tint  lease  was  a 
Mine  quR  nou  to  ttae  validity  of  bis  ^ding- 
er lease,  and,  by  conseqoeuce,  tu  his  right 
of  pusHesalon.  The  court  gave  Gaffey  the 
possesHloD,  holding  the  first leaseforreited, 
by  its  own  terms,  by  noncompliance  with 
either  of  the  two  conditions, — not  boring 
within  the  time  fixed,  or  not,  In  Ilea  there- 
of,  paying  the  monthly  commutation 
money;  that  ttae  execution  of  the  second 
lease  was  an  unequivocal  declaration 
by  Wise  of  such  forfeiture;  andtbatlnoU 
leases  of  thin  kind  such  declaration  of  for- 
feiture was  RiittlcleDt.  without  demand  or 
reentry.  The  question  Involved  In  Guffey 
T.  Unktll  was  between  two  tenants  of  the 
same  landlord,  and  tbe  point  neceeBarily 
and  aetaally  litigated  and  adjudged  was 
that  the  first  lease  had  become  forfeited, 
and  the  secoud  lease  was  good,  and  that 
the  Junior  leasee  bad  a  right  to  the  posses- 
sion under  hts  lease  as  against  the  senior 
lessee,  and  that  the  Junior  lessee  could  en- 
force tbe  forfeiture  and  the  right  of  re-en- 
try ub  well  by  the  action  (tf  unlawful  de- 
tainer under  chapter  89  of  the  Code  as  by 
action  of  ejectment  under  section  16  of 
chapter  1)3.'  The  proceeding  In  eji>ctment 
would  have  been  conclusive  of  such  fortel- 
ture.and  forthesarae  reason  the  jodgment 
must  be  so  in  the  action  of  unlawful  de- 
tainer. At  any  rate,  it  is  mo  In  this  suit  iu 
equity,  which  la  neither  within  the  letter 
nor  tbe  reason  of  the  exception  made  In 
ttae  atatote.  The  fact  of  forfeiture,  there- 
fore, la  between  these  selfsame  parties  nee* 
esearlly  res  Jadicnta,  and  cannot  be 
again  brought  In  question  between  them 
without  attacking  tbe  Judgment  Itself, 
which  is  not  attempted.  There  must  be 
an  end  of  litigation,  and  this  question  is 
eloaed,  not  to  beagaln  opened  between  the 
same  parties  In  any  suit  of  any  kind  which 
does  not  Impeach  the  Judgment  Itself  for 
fraud. 

We  are  urged  to  review  some  of  the  doc- 
trine laid  down  In  Guffey  v.  Hukill  sup- 
piMed  to  be  antagonistic  to  tbe  doctrine 
<d  Bowyer  t.  Soymonr,  IS  W.  Va.  12,  but 
no  one  can  tell  ns  why,  in  tbis  case,  we 
staoQld  enter  upon  any  such  examination. 
For  tlie  reason  already  given,  it  could  not 
be  otherwise  than  obiter,  because  beyond 
the  pale  of  anything  here  Involved;  this 
case  being,  on  the  point  of  forfeiture,  ruled 
by  that  case  ua  a  thing  passed  into  final 
Judgment.  The  court  there  held,  and  It  Is 
ot  neeeMlty  embraced  within  the  Judg- 
■  ment  there  rendered:  "That  the  payment 
of  the  rentorcommatatlon  money  to  Wise, 
and  his  consent  to  HukEll's  taking  posses- 
sion under  the  Hays  lease,  could  have  no 
effect  to  waive  the  forfeiture,  because  such 
payment  and  taking  pussesalon  occurred 


after  the  execution  by  Wise  to  Calvert  of 
the  second  leas**,  which  operated  as  a  dec- 
laration of  forfeiture,  and  to  divest  all 
estate  under  the  Hays  lease,  and  Invest  It 
In  Calvert,  and  the  after-act  of  payment 
dldnotdeetroy Calv^rt'srights.**  We pasa 
on  to  that  part  of  tbe  case  In  this  ¥iew 
still  open.  Here  the  arguments  of  learned 
counsel,  and  the  breadth  of  their  researuh 
upon  this  subject,  reaching  from  old- 
fashioned  farming  leases  down  to  a  mod- 
era  oil  lease,  have  put  It  In  onr  power  to 
give  this  point  a  tnller  examination  on  au- 
thority than  it  could  otherwise  receive. 
And  my  conviction  Is  clear  and  decided 
that  la  this  particular  case  the  damages 
from  forfeiture  are  not  coropensalile;  not 
intending  by  this,  however,  to  mean  these 
cases  as  a  class,  but  this  particular  case, 
tbe  only  one  before  us.  The  Huklll  lease 
was  given  to  Hays  by  Wise.  June  SO,  1886, 
of  his  small  tract  of  SO  acres,— «  mere  dot 
in  the  center  ot  the  Mt.  Morris  oil  field; 
leneing  and  talking  about  boring  and 
preparatious  for  boring  going  on  all 
around  him.  How  easily  could  bis  little 
spot  be  held  in  reserve  at  f  LSSJ^per  month 
uutll  drained  dry.  The  boring  was  to 
commence  inside  of  nine  niooth«;  that  was 
tbe  dominating  motive  with  Wise,  tbe 
lessor;  knowing  that  with  a  good  well 
brought  In.hlR  royalty  (one  eighth)  would 
bring  him  916  a  day.  Instead  of  916  a  year. 
And  this  commutation  money  was  clearly 
thought  to  be  by  him,  If  not  so  Intended 
by  the  other,  only  a  temporary  substttu- 
tlon,  to  tide  over  short  or  accidental  de- 
lay. If  we  do  not  give  It  this  coustruetlon, 
but  hold  that  this  small  snm,  though  nut 
aubfltnotial,  must  be  . adhered  to,  because 
it  Is  BO  stated  in  the  lease,  we  forget  that 
the  lease  Is  now  forfeited  at  law;  that 
Wise's  second  lessees  now  have  the  upper 
hand  of  their  adversary  Id  this  contro- 
versy ;  and  It  ill  becomes  a  suppliant  for  a 
species  ot  mqrcy  In  a  court  of  equity  to 
base  hts  prayer  for  relief  upon  the  enforce- 
ment of  a  ^nas/penalty.  No  court  of  equity 
would  hear  to  it.  The  one  great  thing  to 
be  done  was  the  specific  act  of  boring ;  Its 
breach  clearly  noncom  pen  sable  with  so 
small  a  sum  as  the  commutation  money. 
I  take  the  rule  to  be  settled  by  a  multi- 
tude of  autboritleB  that  before  a  court  of 
eonseience  will  relieve  against  a  forfeiture 
of  such  a  lease  there  must  be  a  fair  and 
reasonable  commutation  as  alternative 
for  the  main  thing  to  be  done,  or  tbe  dam- 
ages from  failure  to  do  such  main  thing 
must  be  measurable  In  money  with  some 
reasonable  degree  of  certainty,  or  there 
must  be  some  special elrcumatanees calling 
for  relief  from  the  forfeiture  caused  by  the 
party's  follure  to  perform  the  specIQc  act 
wblcb  be  covenanted  to  perform.  Tbe  spe- 
cial circumstances  relied  on  1  here  give 
most  favorably  In  David  Wish's  own 
words:  "I  believe  on  July  11,1888,  [date 
of  second  lease,]  I  executed  a  lease  on  said 
80-acre  tract  tu  Resin  Calvert.  Well,  sir, 
Calvert  teased  me  every  time  be  Baw  me, 
lor  over  three  weeks,  and  then  at  the  end 
of  talB  teasing  he  said  If  this  other  Hays 
lease  come  on  be  would  give  his  up;  that  Is, 
whichever  come  on  first  to  go  to  work  he 
was  to  hold.  We  told  Calvert  different 
times  that  there  was  a  lease  on  It,  and  it 
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was  by  reaHOD  of  Calvert's  promlsea  to  me 
that  ir  Hays,  or  his  asHlgnee,  Haktll,  [Ha- 
kill  was  nottheotheasBtgaeeJ  claimed  the 
benefit  of  hla  lease,  and  compiled  with  Its 
conditions,  that  be.  Calvert,  would  retarn 
to  mehls  lease.  TbaCcaasedmetoexecute 
the  lease  to  blm,  said  Calvert.  **  If  Wise  had 
had  that,  ortheHKeo(it,patontbeback  ot 
thlsjanlor  leuse,  the  Junior  could  not  have 
been  au  nDeqalvocal  declaration  on  his 
part  ol  the  forfeltare  of  the  senior  lease. 
What  Its  effect  maybe  In  that  regard,  as 
it  la,  by  mere  word  of  month,  viewed  as 
to  the  point  of  competent  or  Incompetent 
evidence,  brings  oa  near  the  danger  line  of 
treochinf;  upon  written  evidence  with  evi- 
dence merely  verbal,  and  us  to  Instraments 
disposing  of  property  real,  especially  such 
as  are  Intended  to  be  unchangeable  and 
Imperishable  muniments  ot  title  toestates, 

Entting  tbem  at  jcreat  basard.  ,Stlll  we 
now  that  there  are  classes  of  cases  ot 
common  occurrence  in  which  the  general 
rule  which  excludes  sacta  evidence  as  tend- 
ing to  contradict  orvary  a  written  Instru- 
ment does  not  forhld  an  Ingnlry  into  the 
object  ot  the  parties  In  delivering  and  re- 
ceiving It.  I  stlil  think  such  evidence  com- 
petent, not  for  the  purpose  or  with  the  ef- 
fect of  adding  to  or  taking  away  from,  or  In 
any  way  directly  qualifying,  the  language 
of  the  lease  Itselt,  nr  to  change  or  impair 
Its  direct  legal  effect,  but  only  to  rebut 
the  drawing  of  the  collateral  inference  of 
unegolvacal  purpose  to  declare  thereby  a 
forfeiture  of  the  former  lease.  But  here 
we  need  not  take  time  to  discuss  this  ques- 
tion, because  it  only  bears  upon  the  ques- 
tion of  forfeiture;  and  that,  as  we  have  al- 
ready seen,  has  passed  from  the  uncer- 
tainties of  litigation  into  a  thing  adjudged. 

But,  having  asked  tor  special  clrcnm- 
stances  to  take  the  case  out  of  the  general 
rule  of  not  relieving  against  forfeiture 
where  the  damages  are  nut  compensable, 
will  this  verbal,  contemporary  defeasance 
answer  the  purpose?  The  first  thing  that 
strikes  us.  apart  from  the  fact  of  being  by 
mere  word  of  mouth,  is  that  the  verbal 
condition  fastened  onto  the  Junior  lease  is 
not  precedent,  to  give  It  character  from  the 
start,  or  a  R/ne  gua  noa  ot  Its  making  a 
start  In  efficiency,  bnt  a  condition  subse- 
quent; something  to  cut  short  and  divest 
an  estate  or  interest  already  created'  and 
rannlng  oh.  Besides,  this  was  also  con- 
sidered in  the  ca^e  ot  unlawful  detainer  as 
to  its  bearing  apon  the  qnestlon  whether 
the  second  lease  was  an  unequivocal  dee- 
laratloa  of  forfeiture  of  the  first  lease; 
that,  too,  prraented  in  its  strongest  form, 
as  the  moBttavorableanswertbatcouldbe 
given  to  the  question  on  the  subject  was 
propounded  in  the  trial  court,  overruled 
and  exception  taken,  decided  on  demurrer 
to  evidence.  80  thatplaintiff'scase,  what- 
ever Birengtb  it  may  have  had  In  the  be- 
ginning has  come  out  uf  the  first  cootebt 
shorn  of  all  Its  strength,  save  the  right  In 
equity  to  be  relieved  against  the  foifelture 
by  showing  that  the  damages  Incurred  by 
nonperformance  of  the  covenant  to  bore 
tor  oil  within  nine  months  is  susceptible  ot 
peunnlary  measarement,  so  that  It  may 
not  be  unknown  what  the  measure  of 
damages  shall  be;  and  that  he  cannot 
base  his  claim  to  relief  from  forfeiture  by 


asking  In  aeourt  of  conscience  that  It  may 
be  done  by  the  enforcement  o(  the  9oa«f 
penalty  ot  making  the  lessor  take  the 
unsubstantial  alternative  commntatloa 
money  because  it  Is  so  contracted  for  la 
the  forfeited  lease  whicli  he  wlabea  to 
■tore  to  life  on  equitable  groande. 

DFOK  nBABODUSaT. 

(Deo.  93, 1893.) 

Hni.T,  J.  The  action  of  "unlawful  en- 
try or  detainer. "  as  It  Is  now  called  In  our 
statu  te,  is  the  oldent  action  for  the  reeo  ver7 
of  possession  of  land  that  remalne  to  us. 
In  the  time  of  Bracton  (1263)"a  person  die- 
seised  might  recover  seisin  by  force  with  a 
multitude  ot  friends  to  assist  blm,  provided 
be  made  this  attempt  Oarraute  dlsnelalne.  ** 
Bnt  the  atate  of  things  In  a  hundred 
yeius  was  so  altered,  atid  the  fdoaa  of  men 
were  so  different,  that  these  forcible  vlodt- 
ratlons  ot  a  man's  property  were  thought 
incompatible  with  a  well-ordered  govern- 
ment. It  was  accordingly  enacted  by 
statute— 5  Rich.  III.  c.  7,  <  1S83)— that  none 
from  thenceforth  makeentry  Into  any  lands 
and  tenements  but  in  cai<ee  where  entry  la 
given  by  the  law,  and  In  such  not  with 
strong  taaAd.  nor  with  multitude  oi  peo- 
ple, but  only  in  peaceablt«  and  easy  man- 
ner; and  by  statute  of  IS  Bleb.  II.  c.  2. 
upon  complaint  made  to  any  Justice  of  the 
peace  ot  such  forcible  entry,  he  was  to  take 
sutflcleut  power  of  the  county,  go  to  the 
place,  try  the  tact,  restore  the  disseisee. 
Imprison  the  disseisor,  etc.  Hee  8 
Reeves,  Hist.  Eng.  Law,  S92.  By  statute 
— »  Hen.  VI.  c.  9,  (1422J— this  summary 
proceeding  In  case  of  forcible  entries 
was  enlarged,  and  rendered  more  ef* 
fectual,  including  a  detainer  by  force  aa 
well  as  forcible  entry.  The  act  ot  Febru- 
ary 12, 1814,  (1  Rev.  Code  1819,  pp.  455,  469. 
§  1,)  follows  the  language  of  tbe  statute 
uf  5  BIch.  above,  adding:  "(1)  And  that 
none  who  shall  haveentered  in  apeaceabla 
manner  shall  bold  the  same  afterwards 
against  the  consent  of  tbe  party  entttled 
to  the  possession  thereof."  It  then  pnt- 
ceeds  to  provide  In  great  detail  and  full- 
ness tbe  remedy;  tbe  form  of  complaint; 
the  form  ot  warrant  Issued  by  the  Justice; 
the  form  of  oath  for  tbe  Jury,  ombraclns 
the  charge,  what  they  shall  find;  and  the 
form  of  verdict,  showing  tbe  facts  that  are 
to  be  therein  found.  Tbe  period  of  three 
years  has  been  the  bar  to  such  suit  for 
more  than  &00  years,  and  remains  the  bar 
in  our  presunt  statute.  In  case  ot  forcible 
or  unlawful  entry  the  Jary  were  required 
to  find  that  the  dMendaut  did,  (or  did 
not,)  within  three  years,  etc.,  forcibly  (or 
unlawful^)  enter  upon  the  tenement,  and 
that  tbe  defendant  did  or  did  not  con  tinne 
to  hold  the  possession  thereof.  .In  the 
case  of  unlawful  detainer  the  Jury  were  to 
find  that  defendant  did  or  did  not  bold 
possession  of  tbe  tenement  acalnst  tbe 
consent  of  the  plalntltt  lor  three  years  next 
before,  etc.,  and  tbat  plalntW  hath  or  hath 
not  a  right  of  possession  in  tbe  tenement 
aforesaid.  Sections  12-15,  p.  4B8, 1  Rev.  Code 
1819.  Section  18  provides:  "Kojadgment 
rendered  as  aforesaid  either  for  tbe  plain- 
tiff or  defendant  shall  bar  any  action  of 
trespass  or  any  writ  of  ejeetment  or  writ 
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of  rlgbt  between  the  eame  parties  reapeet- 
Inie  the  Mine  tenement,  nor  shall  aoj  ver- 
dict found  as  aforesaid  be  held  conclnsire 
ot  the  facta  therein  loand  In  any  action  of 
treBptiaa,  ^J^tment,  or  writ  ot  right."  In 
the  BevlBlun  of  1848  the  chapter  on  this 
■abject  was  reduced  to  Its  present  form. 
See  Oode  184».  (Ed.  1860.)  p.  608,  c  134; 
CodeW.Ya.  (Ed.  1891.)  p.  60S.  c.  89.  In 
a  note  to  tbe  Kevlsion  of  1849  the  revlsora 
say.  among  other  things:  "The  sectfon, 
as  we  have  drawn  it,  gets  rid  of  lonje.  tedt- 
ona,  and  mlnate  lormaof  complaint,  which 
aenre  no  porpoae  but  to  raise  questions  of 
form,  whieb  embarraaa,  ratber  than  (aclU* 
tate,  tbe  determination  of  the  rlgh  t,  while 
they  occupy  a  good  deal  of  unnecessary 
space."  Revlsors*  Report.  1849,  p.  690.  At 
that  tlmetbe  Action  of  ejtictmeat  was  not 
the  final  action  for  the  recovery  of  laud, 
bat  tbe  writ  of  right  was;  hence  the  pro- 
Tlalon  In  the  act  of  1814  that  no  Jadgroent 
rendered  as  aforesaid  for  the  plalntllf  or 
defendant  shall  bar  any  action  of  trespaas 
or  any  welt  of  ejectment  or  writ  of  right 
between  the  same  parties  respecting  the 
same  tenement,  nor  shall  any  verdict  found 
as  aforesaid  be  held  conclusive  of  the  fscts 
therein  fonnd  In  any  such  action  of  tres- 
pass, eleetment,  or  writ  of  right.  Now, 
the  writ  of  right  having  been  abolished, 
and  the  action  of  ejectment  being  the  final 
action  wherein  the  judgment  is  conclusive 
as  to  the  right  uf  tbe  poBsesslon  estab- 
lished In  such  action,  section  4  of  chapter 
89  of  the  Code  has  been  modified  so  as  to 
meet  such  change;  hence  It  reads:  "Mo 
sucb  Judgment  shall  barany  action  of  tres- 
pass or  ^ectment  between  tbe  same  par- 
iiee,  nor  sball  any  sach  verdict  be  eonclu- 
slve  Id  any  such  future  action  of  the  facte 
therein  (uund."  Tbe  verdict  Is  that  the 
defendant  does  or  doea  not  onlawfally 
withhold  from  tbe  plaintiff  the  premises  In 
question,  and  tbe  Judgment  Is  rendered  ac- 
cording to  the  verdict.  So  that,  ander 
our  present  law.  the  action  of  nnlawfol 
entry  and  detainer,  as  prescribed  by  chap- 
ter ^  of  present  (lode,  holds  in  this  respect, 
as  to  finality  of  Judgment,  somewhat  the 
Bsme  relation  to  the  present  action  as 
ejectment  prescribed  by  chapter  90  of  Rev. 
Code  ol  1819  hel^  to  the  writ  uf  right.  Prior 
to  tbe  Code  of  1849  "  tbe  whole  effect  of  a 
Judgment  fortheplatntifl  In  ejectment  was 
to  pot  the  lessor  of  the  plaintiff  into  posses- 
sion of  tbe  land ;  and  the  only  point  decid- 
ed la  that  he  has  a  beter  title  to  the  poB- 
seaeion  than  the  delendaut."  Chapman  v. 
Armlstead.  4  Munt.  S82-897.  It  Is  a  recov* 
ery  of  the  possession,  not  of  the  seisin  or 
freehold,  without  prejudice  to  the  right  as 
it  may  afterwards  appear,  even  between 
the  same  parties.  He  who  enters  ander  It 
in  trntta  and  sobatance  can  only  be  pos* 
■eased  according  to  his  right.  If  be  ban  a 
freehold,  he  is  In  as  a  freeholder.  If  he  has 
a  chattel  interest,  be  Is  In  as  a  termor.  II 
be  has  no  title,  be  is  In  as  a  trespasser. 
If  he  has  oo  right  to  the  posseaslon,  then 
he  tains  only  a  naked  possesslun.  See 
Taylor  v.  Horde,  1  Barrows,  60.  118, 114; 
Jeekson  v.  Dteffendorf,  S  Johns.  270;  Miles 
V.  Caldwell,  3  Wall.  35.  In  nnlawrni  entry 
and  detainer,  **  tbe  entry  of  the  owner  Is 
oelawfnl  11  forcible,  and  tbe  entry  n(  any 
other  person  Is  nnlawful  (npon  an  actual 


tioesesslon  of  the  plaintiff)  whether  for- 
cible ornot."  Ollngerv. Shepherd, ISGrat. 
462,  471.  Tbe  action  of  ejectment  under 
chapter  98  of  Code  (see  section  16^  p.  TOO)  Is 
also  a  remedy  for  anyonewbo  haa  a  right 
of  re-entry  Into  lands  by  reason  of  tbe 
breach  of  anyeontraetorcondltlcHi,  where- 
in he  shall  recover  Judgment  and  have  ez- 
ecotionforsDCbland.  Sectlonl7:  "Should 
the  defondant,  or  other  person  for  btm, 
not  pay  tbe  rent  In  arrear,  with  Interest 
and  cost,  nor  file  a  bill  In  equity  for  reUet 
against  such  forfeiture*  wltbln  twdve 
months  after  execution  ezeented,  be  shall 
be  barred  of  all  rlgbt  In  lav  or  equity  to 
be  restored  to  snen  lands  or  tenemmts.  * 
In  this  proceeding  tbe  lodgment  of  forfet 
ture  la  conclusive. 

Id  this  case  of  unlawful  entry  and  de- 
tainer, when  before  this  court  in  1880,  (see 
OnOey  v.  Hukill,  84  W.  Ta.  49, 11  S.  B.  Rep, 
754,)lt was  held:  "Where  a  lease  foryeara 
contains  a  clause  of  forfeiture  for  breach 
of  a  coveoaot  to  pay  a  rent  or  other  cov- 
enant, but  no  clause  uf  re-entry  for  such 
forfeiture,  demand  and  re-entry  Is  not  the 
only  mode  by  which  the  landlord  may  en- 
forcethe  forfeiture;"  that  the  execution  of 
the  second  lease  was  a  sufficient  declara- 
tion of  the  forfeltare,  and  that  the  second 
lessee  could  maintain  nnlawfol  detainer  as 
against  the  first  lessee  In  possesBlon.  On 
this  point  Bbannon,  iT.,  says:  "The con- 
tention that  chapter  98,  Code  1887,  pro- 
vides tbe  only  means  of  enforcing  a  for- 
feiturs  for  nonpayment  uf  rent  or  breach 
of  condition  is  not  tenable.  In  my  opinion. 
1  think  tbe  action  of  ejectment  therein 
provided  Is  remedial,  and  a  comnlattva 
remedy  to  dispense  with  demand  and  re- 
entry, and  that  It  does  not  destroy  the 
common-law  mode  of  demand  and  re-en- 
try. But,  however  that  maybe,  ItappUes 
only  where  there  is  neeesaity  to  make  de- 
mand and  reentry;  and  In  this  case,  for 
reasons  above  given,  there  was  no  doty 
on  the  leasor  to  re-oiter.  I  think  the  ac- 
tion of  unlawful  entry  lies.  It  Is  true  It  Is 
designed  to  protect  the  actual  possession. 
It  applies  when  a  tenant  holds  over  after 
bis  right  has  expired.  After  a  declaration 
of  forfeiture  by  Wise  be  could  have  main- 
talned  such  an. action  against  Hoklll.  b^ 
cause  he  would  have  held  after  his  right 
expired;  and.  be  having  let  to  Calvert 
the  right  of  possession  tor  oil  purposes, 
I  do  not  see  why  the  action  doea  not  lie 
for  the  plaintiff."  So  tbls  court  held  that, 
by  reason  of  tbe  breach  uf  the  condition 
in  the  Hnys  lease  to  bore  for  oil  within  9 
months  or  pay  the  specifled  sum  of  9].33Jj 
per  month,  tbe  lease  from  Wise  to  Hays 
was  by  its  terms  torielted;  that  the  lease 
then  made  to  Calvert  was  a  sufficient  and 
effectual  dMlarati(>a  of  such,  forfeiture, 
and  tbat  such  forfeiture  could  be  oiforced 
and  possession  recovered  as  well  by  an  ac- 
tion uf  unlawful  entry  or  detainer,  under 
chapter  88  of  the  Code,  as  by  an  action 
of  ejectment,  under  chapter  98,  S  16.  Tbe 
proceeding  by  ^eetmeot  would  be  ras 
Judicata,  condosive  of  tbe  forfeiture  of 
the  Hays  lease;  but  it  is  contended  that 
tbe  action  of  onla  wful  detainer  is  not  con- 
closlve  of  tbe  forfeiture  of  tbe  Hays  lease, 
but  that  such  question  is  stlU  open,  un- 
settled, and  at  large  in  this  chancery  suit, 
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broosht,  amoDK  other  thlnga,  under  aeo- 
tloo  17  of  chapter  9S,  to  be  relieved  from 
each  lotfelture.  In  the  rase  or  Guffey  r. 
HnkiU,  84  W.  Va.  4S.  11  S.  E.  Rep.  754.  the 
qoeatlon  ot  the  torfeltare  o!  the  Haya 
(the  flmt)  lease  and  the  qoeattoD  ot  the 
execQtloD  ol  the  Calvert  (thesecuiid)  lease 
belns  a  aufflclent  declarattoQ  of  nuch  for- 
feiture, and  Ipso  iaccu  worklns  the  avoid- 
ance ot  such  Hays  lease,  was  u  matter  ot 
tact  Involved,  and  was  oecessarlly  as  well 
aa  expreaaly  litigated  and  determined; 
and  the  qneatton  Is.  lasnehjadgmentln  the 
case  ot  nnlawfol  entry  and  detainer  float 
and  blndlDg  as  to  such  qaestlonB  actually 
and  necesBarlly  litigated  and  determined? 
Such  Is  the  opinion  ot  Mr.  Black  In  his 
work  OD  Judgments.  See  2  Black,  Jndgm. 
i  86S,  and  authorities  cited.  I  concur  in 
this  view,  but  do  not  think  that  lo  this 
state  It  is  res  Jadtcuta  solely  upon  the 
ground  given  by  blm.  A  few  illustrations 
taken  from  aclassofcasescommun enough 
In  practice  to  be  well  known  and  well  set- 
tled will  show  the  grounds  on  which  I  rest 
my  opinion  on  that  point. 

A  party  has  from  the  commonwealth 
the  oldest  patent,  and  prima  tticie  the  bet- 
ter title;  such  title  as  gives  him  the  legal 
seisin,— a  constructlTe  possession.  An- 
other, with  a  Junior  grant,  enters  into  ac- 
tual poBsesislon.  The  senior  patentee, 
within  the  three  years  prescribed  as  the 
bar,  brings  his  suit  ot  unlawful  entry  and 
detainer.  Each  showB  his  patent,  and 
tliesB  respective  titles  are  Inquired  Into. 
There  Is  no  other  material  question  In- 
volved, for  by  that  Is  determined  who  bad 
the  legal  sehiin, — the  constructive  poRses- 
Bion ;  tor  this  action  in  this  state  Is  de- 
signed and  used  as  much  to  protect  the  le- 
gal seliiin  and  consequent  constmctive 
(lossesston  against  unlawful  invasion,  and 
lu  9ucta  cases  to  afford  summary  redress 
and  reetftntton,  as  It  Is  to  protect  the  ac- 
tual possesstou.  Here  the  legal  seisin, 
the  constructive  possession,  the  right  of 
possession  when  defendant  entered,  Is 
directly  Involved,  and  Is  actually  and  nec- 
essarily litigated  and  determined.  Yet  It 
Is  not  a  binding  andcoaclusive  determina- 
tion of  such  question  between  the  parties, 
because  tbe  defendant  who  bas been  turned 
out  may  Immediately  bring  his  action  of 
^ectment,  or,  as  the  law  was  before  July 
1, 1850.  his  writ  of  right,  against  the  senior 
patentee:  and  the  Juugment  In  the  .action 
of  unlawful  entry  and  detainer  is  not  bind- 
ing on  the  parties  to  tbe  question  In  any 
respect,  no  matter  how  plainly  Involved 
and  expressly  litigated  and  determined. 
But,  as  matter  of  fact,  it  gives  him  two 
very  decided  advantages:  (1)  Being  de- 
fendant Instead  of  plain  tiff  In  the  action 
ot  ejectment  or  the  writ  uf  rfght.  (2)  It 
remits  him  to  the  poBsesslon  as  of  right, 
gives  hlra  tbe  seisin,  Is  prima  facte  evi- 
dence that  ha  Is  seised  of  the  freehold,  but 
is  not  conclusive  ot  anything  except  the 
bare  fact  of  tbe  possession, — that  posses- 
sion has  been  recovered;  not  even  of  the 
right  ot  posseaaiun  at  that  parUcular 
time,  unless  It  should  arise  In  the  second 
action  of  unlawful  entry  and  detainer, 
brought  by  defendant  lu  the  fi^t  action 
as  plaintiff  In  the  second  action  against 
hlra  as  now  defendant. 


Let  us  take  case  No.  8.  The  senior  pat- 
entee, Instead  of  resorting  to  his  action 
ot  unlawful  eotry  aga4nst  the  Junior  pat- 
entee, who  has  invaded  and  broken  up  bl« 
constructive  seisin  and  possetsioik.  takes 
tbe  law  Into  his  own  bands,  and  does  as 
he  might  have  lawfully  done  in  the  time 
of  Bracton, — rights  himself  by  force,  with 
or  without  a  multitude  ot  people, Intrude* 
upon  the  Junior  patentee's  actual  posses- 
sion proper,  and  keeps  blm  out.  N<»ir,the 
Junior  baa  tbe  remedy  provided  tor  lilni 
more  tban  600  years  ago,  and,  so  far  aa 
the  use  ot  actual  force  Is  conecmed,  It  la 
given  a  construction  most  liberal  and  fa- 
vorable to  his  right  of  being  placed  atata 
Qr/o;  and,  no  matter  what  right  or  title 
he  bad  thereto,  he  may,  within  threeyears 
after  such  forcible  and  unlawful  entry, 
bring  his  sulc:  have  the  possession  thus 
unlawfully  taken  restored  to  htm;  be- 
cause. In  such  ease,  the  true  owner  Is  nut 
permitted  to  take  the  law  Into  bis  own 
hands,  and  right  himself.  Here  no  ques< 
tion  is  involved  or  litigated  and  deter- 
mined except  the  question,  did  the  senior 
patentee,  with  a  strung  hand,  with  or 
without  a  multitude  of  people,  enter  upon 
the  Junior  patentee's  possession  actual, 
proper,  or  even  constructively  actual,  (un- 
less the  entry  of  the  senior  outside  tbe 
buundury  of  the  Junior  would  ot  Itself 
have  worked  a  destruction  of  tbe  con- 
structive, actual  possession  of  the  Junior 
upon  or  in  thepartsoentered  upon?)  Tbe 
Henior  patentee,  being  tbus  turned  out, 
and  tiie  atat  ua  qao  restored,  may  not  only 
bring  his  action  of  ejectment,  but  within 
the  time  limited  may  bring  his  action  of 
unlawful  entry  and  detainer.  And  now 
the  title  as  determlningthe  righ t of  possea- 
sion  again  becomes  necessarily  Involved, 
but,  although  litigated  and  determined.  Is 
followed  by  no  cnncluslvK  effect  lu  any  ac- 
tion of  ejectment  thereafter  brought  by  tbe 
losing  party,  plalntllt  or  defendant,  for 
two  reasons  r  FIrat,  because  chapter  89 
says  so;  and, /lecood,  because  neither  the 
title  nor  the  right  of  possession  as  deter- 
mining the  ownership  was  Involvf^  or  de 
cided;  nothing  but  the  single  point  that 
the  first  entry  was  forcible,  and  therefore 
nnlawful,  and  that  cannot  be  again  liti- 
gated. 

Case  No.  8.  But  as  to  the  right  between 
landlord  and  tenant,— as,  tor  example, 
the  right  of  the  tenant  to  be  reinstated 
when  unlawfully  turned  out  by  the  land- 
lord, or  uf  the  landlord  to  recover  when 
tbe  tenant,  alter  furielture  of  his  lease,  or 
after  any  detention  without  the  consent, 
express  or  implied,  of  the  landlord^ detalna 
the  poAsesslon  ot  tbe  lond  after  the  ten- 
ant's right  bas  expired,— In  such  case  the 
right  to  hold  as  tenant  or  termorisdlrect- 
ly  involved,  and  actually  and  necessarily 
litigated  and  determined;  and  all  eucb 
questions  between  them  as  forfeiture  of 
the  term,  or  the  right  of  tbe  landlord  or 
tenant  to  the  possession,  are  necessarily  In- 
volved and  actually  litigated  and  deter* 
mined.  The  Judgmeot  la  final  and  conclu- 
sive, except  that  In  ease  of  forfeiture  be 
may.  under  section  17,  c.  93,  within  one 
year,  file  his  bill  In  equity  to  be  relieved 
against  ^ucb  forfeiture,  and  be  restored  to 
such  lands  or  tenements;  and  neither  baa 
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anj  rlsbt  to  bring  ejectmeat  under  the  pres* 
ent  law,  or  writ  ol  rlKbt,  as  the  Ihw  waa 
before  Julj  1,1860, nnlesa  ibere  la  some  dls- 
tioRt  and  wholly  iodependent  ground  or 
canae  of  action.  And  tbe  reaaon  lor  Its 
eonclnaWeaeaa  and  finality  on  tbe  que«- 
tloo  ol  forfeltare  haa  already  been  fffren. 
Fint.  It  baa  nothing  to  do  with  any  dle- 
tlnet  gronnd  for  trespaas  or  ejectment, 
and  can  be  no  bar  to  soch  action;  and  aa 
to  the  remndy  In  equity  that  la  expreealy 
given,  not  to  relltlgate  the  qneation  of  for- 
feiture, bat  for  rell^  against  It  npon  tbe 
terms  and  witbin  the  period  preauribed; 
and  tor  error  In  the  ease  itself  the  party 
baa  right  of  appeal  to  tbe  court  of  last  re- 
sort. Tbe  title  between  landlord  and  ten- 
ant In  such  case  Is  not  involved.  Tbe  for- 
feltnre  of  the  lease  Is  Involved,  and  tbe 
right  of  tbe  landlord  to  be  restored  to  tbe 
possession  by  enforRlng  the  forieltnra  by 
aetioa  of  ejectment  under  section  16,  c.  08. 
or  by  nniawfnl  entry  or  detainer  under 
chapter  89,  as  was  decided  In  Uuttey  Hn- 
kill,  sopra,  because  the  execution  of  the 
new  oil  lease  operated  as  an  avoidance  of 
the  first  one;  and,  tbe  tenant  under  the 
first  lease  having  taken  or  detained  the 
posaeflslon  after  his  right  had  expired,  this 
court  held  that  this  action  could  be  used 
as  effectually  as  ejectment  under  chapter 
98. 

.  Theqnestlon  of  forfeiture  being  Involved, 
uotwltbataudlng  the  Inconclaslveness  of 
this  action  upon  tbe  title,  the  Judgment  In 
tblB  action  Is  final  and  binding  as  to  all 
questions  actually  and  neceaaarlly  litigat- 
ed and  determined.  **  It  Is  evidence  of  tbe 
right  and  extent  of  tbe  plaintiff's  posses- 
sion, and  the  defendant  Is  estopped  from 
contesting  tbe  same.  So,  also.  In  a  special 
statutory  class  of  actions  called  by  this 
name,  tbe  Judgment  Is  condDslve  as  to 
tbe  existence  of  the  relation  of  landlord 
and  tenant  between  tbe  parties,  and  aa  to 
tbe  tenant's  unlawfol  holding  over;  and 
tbese  Issues  cannot  be  again  tried  under 
color  ol  a  suit  In  chancery."  See  Black, 
Judgm.  S  663;  1  Herm.  Estop.  8  209;  Sot- 
wood  V.  Klrby's  Adm'r,  70  Ala.  897.  It 
was  the  lallare  to  bore  for  oil  and  the  fall- 
are  to  pay  the  commutation  money  that 
worked  tbe  absolute  forfeiture  of  tbe  first 
leaae.  It  was  the  execution  of  the  aecond 
lease  which  avoided  the  Brat,  being  a  plain 
and  unequivocal  declaration  of  such  for- 
feiture, which  gavtftbeaecond  leseeeartght 
to  enter  and  a  right  to  maintain  unlawful 
detainer  against  the  first  lessen  In  possee- 
alon.  In  lieu  of  and  with  the  effect  of  a  dec- 
laration In  ejectment  under  section  16,  c. 
98,  Code.  And  "tbe  payment  of  tbe  rent 
or  commutation  money  to  Wise,  and  his 
consent  to  Hofclll's  taking  possession  un- 
der the  Hays  lease,  could  have  no  effect 
to  waive  the  forfeiture,  because  such 
payment  and  taking  possenslon  occur- 
red after  the  execntloo  by  Wise  to  Cal- 
vert ol  tbe  aecond  lease,  which  operated 
as  a  declaration  of  rorfeltnre,  and  to  di- 
vest all  estate  under  the  Hays  leuse,  and 
Invest  it  In  Calvert;  and  the  after-act  of 
payment  did  not  deatroy  Calverfa  right.  ** 
Onffey  v,  Hoklll,  84  W.  Va.  60. 11  S.  £.  Rep. 
757.  If  the  lodgment  bad  been  against 
Gnffey,  any  queatlon  neceaaarlly  Involved 
and  actually  and  necessarily  litigated  and 


determined  would  aleo  have  been  reaJudU 
eata  as  to  him ;  for  "Judgments  In  actions 
of  forcible  entry  and  detainer  and  onlaw- 
ful  detainer  are,  to  tbe  same  extent  as 
Judgments  In  other  actions,  conclusive 
upon  tbe  qneetlona  within  tbe  Issoea,  and 
determined  by  the  court  orconfeaaed  by 
the  parties."  1  Praem.  Jndgm.fi  S02a,  and 
caaea  cited.  "If  a  Judgment  Is  In  favor  of 
a  plaintiff  who  sues  aa  landlord  to  re- 
cover of  defendant  for  holding  over,  such 
Judgment  Is  conclualve  agalnat  them  of 
the  existence  of  the  lease  and  tbeir  unlaw- 
ful holding  over."  Id.,  citing  Norwood  v. 
Klroy's  Adm'r,  70  Ala.  897.  "The  title  to 
the  property  Is  never  in  Issue  In  these  ac- 
tions, and  therefore  the  Judgment,  wheth- 
er for  plaintiff  or  defendant,  cannot  affect 
the  title."  Id.  This  Is  generally  true, 
but,  aa  we  have  already  seen,  It  may  affect 
tbe  title  to  a  term  of  years  as  between 
landlord  and  tenant,  and  those  claiming 
under  them,  and  determine  the  question  of 
forfeiture  of  a  lease  and  of  an  unla  wful  hold- 
lug  over,  especially  where  It  has  been  used 
as  the  sabstltute  and  equivalent  of  an  ac- 
tion of  ejectment  under  section  16,  c.  98, 
Code,  as  was  done  In  this  case. 

We  have  tbua  endeavored  to  show  why 
Rueb  Judgmentcannotand  doesnot  bar  an 
action  of  trespaas  or  ejectment  between 
the  same  parties,  because  tbe  same  qaea- 
tions  are  not  in  Issue,  or,  If  they  are  In  Is- 
sue, they  affect  the  title  to  tbe  freehold, 
and  here  the  statute  Itself  prevents  It  from 
being  a  bar;  and  for  tbe  same  reaaon,  II 
special  facts  are  found,  they  are  not  to  be 
conclaaive,  nor  tbe  general  finding  that 
d^endant  does  or  does  not  unlawfully 
withhold  the  premises  in  eontroveray, 
either  of  which  might  be  troe,  as  we  have 
seen,  without  affecting  tbe  merits  of  the 
aubsequunt  action  in  traspaaa  or  ejectment. 
But.  whatever  may  t/e  the  correctness  of 
aucb  explanation,  It  showa'  that  it  Is  not 
extended  to  a  bill  In  equity,  which  la 
neither  witbin  the  letter  nor  tbe  reason 
of  the  statnte.  So  that  here  the  fact  of 
theforiettureol  the  Hays  lease  (first  lease) 
Is  resjadlcata,  and  to  atlr  the  question  of 
each  forieitnre  again  It  must  be  pat  on 
some  distinctly  equitable  ground. 

The  plaintiff,  E.  M.  Huklll,  in  his  bill  al- 
leges that  the  Calvert  lease  (called  "sec- 
ond leaae")  waa  procured  by  false  and 
frandulent  means  by  Calvert  from  Wise, 
tbe  ow^er  of  the  land  and  the  lessor.  The 
specific  charge  of  fraud  Is  that  Calvert 
Induced  Wise,  theowner,  to  execute  to  him, 
Calvert,  the  aecond  lease;  the  verbal  agree- 
ment being  then  and  there  made  by  Calvert 
that  he  would  take  the  same  subject  to 
the  Hays  lease,  and  that,  if  Haya  or  his  as- 
signee claimed  under  his  lease,  be,  the  aald 
Besln  Calvert,  would  return  to  him.  Wise, 
the  said  aecond  lease.  Thia  detenae  of 
fraud  In  the  procurement  of  the  Calvert 
lease  defendant,  Huklll.  attempted  to  set 
tip  on  the  trial  of  the  action  uf  unlawful 
detainer  of  Gnffey  v.Huktll.and  asked  the 
witness  Wise  certain  questions  framed  so 
as  to  embrace  the  charge  of  fraud  In  tbe 
present  bill,  but  the  court  bdow  ruled  out 
the  queatlons,  and  defendant  excepted. 
See  defendant's  bill  of  exceptions.  No.  n.  Pr. 
R.  85,  of  nutfey  v.  Huklll.  nnlawrul  de- 
tainer. This  rollng  ol  tbe  eonrt  below 


Digitized  by 


Google 


6B6 


80UTHEASTBBN  BBFOBTEB.yob  !& 


was  BBrigned  oa  ground  of  error  la  tfalB 
court,  (see  Fr,  B.  Id.  p.  6,)  aod  the  ease 
was  decided  agatnst  deleadant,  HukUl,  on 
g  demurrer  to  the  evidence;  sotfiattbe 
question  waa  presented  to  this  court  on 
tbat  point  on  tbn  etrongeet  ground  poa- 
Blble  for  £.  M.  HuklU.  tbe  defendant  and 
demnrree.  On  wbat  ground  the  court  be* 
low  excluded  this  evidence  does  not  ap-' 
pear,  except  froni  brief  of  counsel  tbat  it 
was  an  attempt  to  have  tbe  grantor, 
Wlae,  Impeach  bis  own  deed  of  lease  to 
Oalvert»  to  coutradlet  the  written  Instru- 
ment by  oral  proof  of  a  ron temporary 
condition,  which  limited  Its  effect,  and  pro- 
vided tor  thus  terminating  the  lease  bj 
such  verbal  condition  sabaeqnent.  It  was 
assigned  as  error,  and  argued  by  counsel 
In  this  court,  but  was  not  expresnly  de- 
slded.  Tbat  Bueb  defense  of  fraud  in  the 

Brocurement  ot  the  second  lease  could 
ave  been  made  at  law  In  the  action  of 
unlawful  detainer  as  tar  as  It  was  a  good 
defense,  proved  by  competent  witnesses. 
Is,  I  think,  unquestionable:  but  bow  far 
It  can  be  considered  as  a  question  neces- 
sarily Involved  Id  tbe  Issue,  and  actually 
and  necessarily  litigated  and  determined, 
la  a  question  of  great  difficulty,  bearing 
in  mind  tbe  facta  already  stated,  and  the 
fact  of  tbe  concurrent  Jurisdiction  of 
courts  of  law  and  courts  of  equity  In  cases 
of  fraud  generally.  But,  taking  It  as  a 
question  presented  here  for  the  flrst  time 
upon  its  merits.  Is  It  a  case  of  verbal  proof 
of  a  contemporaneous  agreement  Incon- 
idstent  with  tbe  written  iDStmmeatf  It 
so,  the  appellees  contend  that  it  would 
violate  three  rules  of  law:  (1)  A  rule  of 
evidence:  "Parol  contemporaneous  evl- 
dence  Is  loadmlsslble  to  contradict  or  vary 
the  terms  of  a  valid  written  Instrument. " 
I  Oreenl.  £v.  (IStb  Ed.)  $  276.  (2)  It 
would  permit  a  grantor,  by  a  bare  aver- 
ment, to  make  void  bis  own  deed.  WM- 
llams  V.  Green,  Cro.  Ells.  R84.  (S)  Such 
testimony  Is  contrary  to  the  statute  of 
frand  and  perjnrles,  wbleb  In  Hncta  cafies 
requires  tbe  contract  to  tw  In  writing. 
See  paragraph  6,  §  1,  c.  98,  p.  715,  Code, 
(Ed.  1891.)  "Sacb  testimony  Is  not  only 
contrary  to  tbe  statnte  ol  frauds,  but  to 
the  masdms  of  tbe  common  law;  and  tbe 
roles  of  evidence  on  this,  as  on  most  other 
points,  are  the  same  In  courts  of  law  and 
eqnlty."  Allen,  J.,  Id  Towner  v.  Lneas, 
18  Qrat.  705-710.  When  the  second  or 
Calvert  lease  was  execoted  nothing  stood 
In  Its  way.  Tbe  lessee  uuder  the  first 
(Hays)  lease  had  failed  to  commence  to 
bore,  and  bad  failed  to  pay  theeommota- 
tlon  money ;  the  Hays  lease  was,  by  Its 
terms,  at  an  end;  and  Wise,  tbe  land- 
owner, could,  as  he  did,  execute  tbe  sub- 
sequent lease  to  Calvert,  and  thereby  un- 
equivocally declare  the  forfeiture'  of  the 
Hays  lease,  and  at  the  same  time  put  It 
out  of  bis  power  to  condone  or  relieve 
sncb  forfeiture,  which  has  become  res  Ju- 
dicata; and  any  evidence  now  offered  to 
rebut  the  presumption  of  an  unequivocal 
declaration  of  forielture  comes  too  late  to 
have  any  effect.  The  same  evidence  Is 
now  offered  hy  appellant  for  the  purpose 
ol  proving  that  the  second  lease  was  ob- 
tained by  fraud.  Tbe  Calvert  or  second 
lease  Is  a  sealed  instrament,  executed  by 


lessor  and  leasee  tor  a  term  of  SO  years. 
The  agreement  ot  tbe  lessee,  Calvert,  la 
contemporanaoDB  therewith,  and  proved 
by  parol  testimony  of  tbe  leraor,  Wiae. 
and  others.  Is  it  Inconsistent  with  tbe 
.written  Instrument?  Tbe  written  leaa«, 
signed,  sealed,  and  delivered  to  Calvert, 
aaystbatlt  shall  be  for  a  term  of  30  yean, 
anbject  to  certain  conditions  named  there- 
in. The  contemporaneous  parol  agree- 
ment says  that  It  may  not  run  tor  30 
years,  but  shall  come  to  an  aid,  and  be  re- 
turned to  Wise,  the  lessor,  II  and  when 
Hays,  or  HoUU,  his  aaslffnee,  claimed 
the  benndt  ot  hla  lease.  By  the  twma  of 
such  parol  agreement,  the  second  lease 
was  valid,  and  might  remain  so  tor  30 
years,  but  the  parol  agreement  added  a 
new  condition,  wbicb  might  terminate 
tbe  leasehold  estate  at  any  future  time. 
It  was  not  a  condition  precedent,  neeea- 
sary  to  give  the  lease  validity.  Theleaaa 
was  valid,  and  there  waa  no  attempt  to 
pervert  It  from  tbe  purpose  for  which  It 
was  executed.  Therefore,  if  there  waa 
any  fraud  In  tbe  procurement  of  the  In- 
strument, the  frand  did  not  go  to  Its  va- 
lidity ;  nor  was  there  any  breach  of  ennfl- 
denceln  using  such  paper  delivered  for  one 
purpose  by  fraudulently  perverting  It  to 
another.  ^*It  Isreaaoning  In  a  eircle  to 
argue  tbat  fraud  is  made  out  when  It  Is 
shown  by  oral  testimony  tbat  the  otv 
llgee,  contemporaneously  with  the  execu- 
tion of  the  bond,  promised  not  to  enloree 
It.  Such  a  principle  would  nuUlly  tbe 
rule,  for,  conceding  tbat  such  an  agree- 
ment Is  proved,  or  any  other  contradict- 
ing the  written  Instrument,  tbe  party 
seeking  to  enforce  the  written  Inetrnment 
according  to  Its  terms  would  al  ways  be 
guilty  ot  fraud.  Tbe  true  question  Is, 
was  thereany  such  agreement?  And  this 
can  only  be  estahllshed  by  legitimate  tes- 
timony. For  reasons  founded  In  wisdom 
and  to  prevent  frauds  and  perjuriea,  tbe 
rule  of  tbe  common lawaxcludea  aoch  oral 
testimony  of  the  alleged  agreement;  and. 
as  It  cannot  be  proved  by  legal  evidence, 
tbe  agreement  Itaelt,  In  legal  contempla- 
tion, cannot  be  regarded  as  existing  In 
fact.  Neither  a  court  of  law  nor  a  court 
oleqnlty  can  act  upon  tbe  hypothesis  of 
fraud  where  there  Is  no  legal  proof  ol  lt.~ 
Allbn.J.,  In  Towner  T.  Xneas,  IS  Qrat. 
705-716. 

This  bill,  in  Its  main  purpose,  takes  for 
granted  tbe  forfeiture  of  the  Hays  lease, 
and  prays,  among  other  things,  to  be  re- 
lieved from  aneb  forfeiture.  The  period 
prescribed  by  tbe  statute  Is  iS  months, 
and  the  bill  is  brought  within  that  time 
Section  17,  c.  9St,  p.  710,  Codu,  (Ed.  1891.) 
reads  as  follows:  "Should  tbe  defendant, 
or  other  person  tor  him,  not  pay  the  rent 
In  arrear,  with  Interest  and  costs,  nor  file 
a  bill  in  eqnlty  for  relief  against  sncfa  for- 
feiture, within  twelve  months  after  execu- 
tion executed,  he  shall  be  barred  of  all 
right  In  law  or  equity  to  be  restored  to 
such  lands  or  tsnementa."  IhaTo^vm 
both  leases  In  loll.  Tb^  speak  tor  tiMB- 
selves;  so  there  can  be  no  controTwsy  as 
to  their  terms.  Tbe  Hays  lease  aeems  to 
embrace  a  tract  of  two  acres  not  in  con- 
troversy In  this  suit.  The  controversy  re- 
lates to  tbe  ao-aere  tract  mentioned  In 
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both  leasee.  The'lfonnt  Morrle  oH  field* 
Uee  partly  in  Green  eoanty,  Pa.,  and  part- 
ly in  Monongalia,  W.  Va.  In  this  lattef 
part  is  situated  the  SOaeree  In  coutroversy. 
Plaintiff,  Hakill.  bad  been  developing  oil 
territory  in  tbls  oil  field  aboat  five  years, 
taking  many  leasee,  and  the  first  oil  pro. 
doced  by  blm  In  the  Moant  Morris  oU  field 
was  Id  October,  1886 ;  bnt  before  that  date 
many  oil  wells  bad  been  drilled  near 
Monnt  Morris,  and  oil  prodnced,  bat  not 
in  large,  paying  qaantities.  But  in  May, 
1889,  plalotlir,  HnklU,  commenced  borlug 
on  tbe  80  acres*  and  in  November,  1888,  this 
well  yielded  oil  In  large  and  paying  quan- 
tles.  One  of  the  leading  caaee  on  the  doc- 
trine of  relief  In  eqalty  against  penalties 
and  furfeitares  is  Peachy  v.  Duke  of  Som- 
erset, 1  Strange,  447.  2  White  &  T.  Lead. 
Cae.  Bq.  (4th  Aroer.  Ed.)  pt.  3,  p.  2014. 
*  The  true  ground  of  relief  Qgainst  peoal- 
tlee  la  from  tbe  original  Intent  of  the  case, 
where  the  penalty  Is  designed  only  to  se- 
CDve  money,and  tbe  conrt  can  give  by  way 
of  recompense  all  that  was  expected  or 
desired. "  **  From  a  very  early  period 
eqoity  would  at  any  indefinite  time  after 
a  tenant  had  incurred  forfeiture  and  been 
ejected  for  nonpayment  of  rent  at  a  partk- 
nlar  time,  nnder  a  stipulation  In  his  lease, 
rrtlsTe  bim  upon  bis  paying  to  the  lessor 
the  rent  accrued  due,  interest,  and  costs, 
opon  tills  principle:  that,  as  the  right  of 
entry  was  Intended  merely  as  a  security 
for  tbe  rent,  tbe  lessor  thereby  received  full 
compensation,  and  was  pat  In  the  same 
situation  as  11  tbe  rent  had  been  paid  to 
blm  when  originally  doe.  This  principle 
waa  recognised  by  tbe  legislature,  wbieh, 
however,  remedied  a  palpable  injustice  by 
Umitlng  tbe  time  within  which  tbe  lessee 
might  obtain  relief  by  filing  a  bUl."  See 
2  White  ft  T.  Lead.  Cas.  Eq.,  supra,  p. 
2036,  refnrrlnK  to  English  statutes  similar 
to  sections  ll3,17,«t8eq.,of  chapter93.  Bnt 
eqalty  will  not  relieve  against  forleltare 
from  tbe  breach  of  covenante  where  com- 
pensation cannot  be  made.  Gregory  t 
wUson,  9  Hare,  686, 889.  JTence  equity  will 
not  In  general,  and  In  the  absence  of  spe- 
cial clrenmstances  calling  for  interference, 
give  relief  In  cases  mt  forfeiture  growing 
out  of  breacb  of  covenant  for  repairing, 
Insnrlng,  or  doing  any  speddc  act,  be- 
cause in  SDcb  cases  It  Is  unknown  what 
tbe  measnre  of  damages  sball  be.  Wafer 
T.  Mocatu,  9 Mod.  112;  Beynolds  v.  Pitt, 
19  Vra.  14L  Coorts  of  equity  will  not 
interfere  In  cases  of  forfeiture  for  breacb 
of  covenants  and  conditions  to  do  spe- 
dflc  things  other  than  the  payment  ol 
money,  fur  they  admit  of  no  Just  com- 
pensation or  clear  estimate  of  dam- 
ages; and  It  is  a  onlTersal  rule  In  eqal- 
ty nerer  to  eptorce  dtber  a  penalty  or  a 
forteltnra.  See  3Story,£q.  Jur.  (13tb  Ed.) 
1319-1324.  and  cases  cited.  Even  "In  a 
case  where  an  agreement  creates  a  mere 
.  pecuniary  obligation,  so  that  a  forfeiture 
Incurred  by  its  breach  would  ordinarily  be 
set  aside,  a  conrt  of  eqolty  will  refuse  to 
aid  a  defaulting  party,  and  relieve  against 
a  forfeiture.  If  his  violation  of  tbe  contract 
vas  the  result  of  gross  negligence,  or  was 
willfnl  and  perslatent.  He  who  asks  help 
from  a  court  of  eqalty  must  biroself  be  free 
Irom  Ineqdltahle  conduct  with  respect  to 


tbe  same  ttabrect-matter."  See  1  Pom. 
Eq.  Jur.  $  452.  These  general  principles 
''underlie  all  the  cases  which  abound  up- 
on the  subject,  and  have  been  canonized  in 
the  standard  elementary  works.  They 
commend  themselves  to  every  man's  com- 
mon sense  of  reason  and  justice  in  view  n( 
the  special  objects  whtcta  courts  of  ftqoity 
have  been  constituted  toeffectuate."  Jos- 
tice  Shauswood,  in  011  Creek  Railroad  Co. 
r.  Atlantic,  etc.,  R.  Co.,  57  Pa.  St.  86. 

What  is  called  the  "Hays  lease"  or  the 
**  first  lease, "  Indifferently,  was  execa  ted  on 
tbe  80th  day  d  June,  18M6,  was  by  its  own 
terms  void  on  the  lat  day  ol  April,  1887, 
for  neither  tbe  losseo  nor  any  one  claiming 
under  bim  bad  dnrlng  such  period  of  9 
months  commenced  to  bore  (or  oil,  or  had 
paid  any  part  of  tbe  91-83J^  per  month  in 
Hen  tbereiof  by  deposit  to  the  bands  of  John 
Kennedy,  or  otherwise.  No  one  can  read 
this  Hays  lease  by  tbe  light  of  its  peculiar 
sobjeet-matter  and  the  sarronnding  clr- 
enmstances without  coming  to  the  ooneln- 
slon  that  boring  for  oil  was  tbe  main  pur- 
poseof  the  lease,— that  wblcb  Hays  bound 
himself  to  do,  and  that  which  Wise  desired, 
and  had  a  right  to  expect,  witbin  tbe  9 
months,  barring  accidents,  and  reasona- 
ble delays  from  unforeseen  contlagenelM. 
wblcb  were  provided  for  by  tbe  eommuta- 
tlon  money  mentioned  In  the  lease.  It 
was  in  tbe  Mount  Morris  oil  field,  then  be- 
ing developed,,  and  tbe  boring  for  oil  was 
of  tbe  essence  ot  the  contract:  Ffrat,  to 
get  oil  before  it  was  drained  and  exhaust- 
ed by  wells  on  adjoining  leases;  second, 
one  socb  well  as  was  bored  In  the  year 
1889  on  tbe  property  would  have  paid  tlm 
lessor  in  his  royalty  of  one  eighth  the  oil 
as  much  In  20  days  as  the  commutation 
money  would  bare  amounted  to  during 
20  yearn,  the  length  of  the  whole  term.  If 
the  court  can  say  on  Inspection  of  a  deed 
that  the  96  or  (10  consideration  Is  but 
nominal,  tboagb  technically  valuable,  I 
see  notbing  to  preventit  from  saying  that 
4  or  6  cents  per  day,  compared  with  916  or 
920  per  day,  is  a  very  small  snm.  Bat  It 
Is  aald  that  $l.8S%  per  montb  Is  tbe  com- 
mutation money  agreed  to  and  contracted 
for  by  tbe  leiMor  himself.  That  is  trne. 
Such  was  his  contract,  bnt  the  contract, 
by  failure  of  the  lessee  either  to  commence 
work  or  pay  aneta  sum  within  the  nine 
months,  has  ceased  to  exist,  Socb  fail- 
ure, by  its  own  terms,  "has  worked  an 
abflolute  forfeiture  ol  tbls'lease, "  and  Cal- 
vert, and  tbe  defendants  who  claim  under 
him,  are  not  willing  to  make  a  new  con- 
tract of  that  sort,  or  have  tbe  old  one  re- 
vived on  that  basis;  that  to  do  ao  would 
be  enforcing  a  penalty  against  them  in 
favor  of  a  party  who  was  praying  to  be 
relieved  from  a  forfeiture;  reneve  him  from 
a  forfeiture  resuUing  from  his  refusal  or 
failure  to  do  a  particular  thing,  from  Its 
nature  not  compensable  in  damages;  and 
forcing  upon  those  who  now  have  the 
right  to  refuse  a  compensation  merely 
nominal,  not  snbstantlal,  and.  nnder  tbe 
(acta  ol  the  case,  very  greatly  inadequate. 
PlatntlR,  and  those  claiming  under  tbe 
forfeited  Hays  lease,  did  not  commence  to 
bore  for  oil  or  pretend  to  pay  the  back 
commntatlon  money  until  about  two 
years  had  dapsed  since  such  lease  became 
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forfeited,  and  then  It  was  a  payment  to 
Wise,  who  had  no  right  to  receive  It.  The 
snbject-ma tter  of  the  contract,  and  the 
terms  of  the  contract  ol  lease  itself,  show 
that  time  waa  of  Its  very  essence;  and 
sectioD  17  of  chapter  98  of  the  Code*  al- 
though It  Bays  that  the  bill  in  equity  for 
rellet  aj^alnst  soeh  lorfeltore  will  be  barred 
In  12  months,  does  not  say  that  the  party's 
willfnl  and  persistent  refusal  or  neglect 
to  perform  such  condition  inuy  not  be  con- 
sidered in  determtnioK  whether  his  case  is 
deserving  the  rellet  prayed  tor,  although 
the  bill  may  have  been  filed  within  12 
months  after  execution  executed. 

it  appears  from  the  record  that  defend- 
ants GufTey  and  Mnrphy  have  brouebt 
against  plaintiff,  Hakill,  an  action  ot  tres- 
pass for  mesne  profits,  etc.,  while  Huklll 
occupied  end  nsed  the  SO  acres  in  contro- 
versy. This  suit  appears  to  be  pending  in 
the  circuit  court  of  Mononsalla  county. 
Plulnttff  claims  in  this  suit  that  he  ex- 
pended In  good  faith.  In  permanent  and 
valuable  Improvements  on  the  land  in 
i>ontroversy»  the  sum  ot  abortt  912,000, 
while  holding  the  land  recovered  from  him 
under  a  title  believed  by  him  to  be  good, 
and  prays  that  he  may  be  allowed  for  the 
same  the  fair  and  reasonable  value  there- 
of. Inasmncb  as  these  qoestione  will  prop- 
erly arise  In  the  suit  formosne  profits,  etc., 
now  pending,  they  are  expressly  left  nnde- 
cfded  lu  this  suit.  Plaintiff  also  claims 
that  a  considerable  amount  of  personal 
property,  including  one  boiler,  two  en- 
gines, two  well  rigs,  a  large  amount  of 
tuhing,  sucker  rods,  oil  tanks,  etc..  are 
still  on  the  property,  tbe  poeseesion  of 
which,  together  with  tbe  land,  was  deliv- 
ered to  defendants,  which  are  bis  prop- 
erty, and  should  be  paid  and  accounted 
for  or  delivered  to  him.  This  question 
also  is  not  passed  upon,  bat  left  unde- 
cided. There  Is  nothing  in  this  record  to 
enable  tbe  eonrt  to  decide  either  one  of 
these  qaeatlone  intelligently.  In  otber  re- 
spects the  decree  complained  ol  is  afBrmed. 

Qnalifled  and  affirmed. 

Brannon,  J.,  {cotteuning.)  Whether  the 
former  decision  is  res  Jadleatn  or  not,  I 
have  no  hesitation  in  concurring  in  the  de- 
cision in  this  case,  as  I  am  decided  in 
the  opinion  that  the  tortfelture  la  not  re- 
Uevable  in  equity,  and  that  tbe  oral  evi- 
dence sought  to  be  used  to  invalidate  the 
second  lease  is  not  admlsaible. 

Enolish,  J.,  {diaaeotlng,)  I  am  unable 
to  concur  in  the  conclusions  reached  in 
the  foregoing  opinion  for  the  following 
reasons:  As  I  understand  the  queetlon 
presented  tor  our  consideration,  it  Is  not 
whether  a  forfeiture  ot  the  lease  on  tbe 
part  of  E.  M.  Huklll  has  occnrred,  but, 
conceding  that  a  forfeiture  has  occurred, 
how  far  a  court  of  equity,  under  the  cir- 
cumstances of  this  .Cflse,  would  be  war- 
ranteil  in  relieving  against  such  forfeiture. 
It  is  trne  that  in  the  case  of  Gntfey  v.  Hn- 
Iklll.  which  was  an  actum  ot  unlawful  de- 
tainer, which  came  to  this  court  on  writ 
of  error,  and  was  decided'  on  the  24tb  day 
of  June,  1890,  In  which  said  Gutfey  and 
Murphy  were  claimlnK  to  be  entitled  to 
the  possession  of  tbe  30  acres  in  the  (ease 


mentioned,  this  court  held.  In  the  second 
point  of  the  syllabas.  that  "a  lease  for 
years  for  drilling  for  petroleum,  oll,andgaB 
contains  the  following  provision:  *Tbe 
parties  of  tbe  second  part  covenant  to 
commence  operations  for  said  purpusea 
withlu  nine  months  from  end  after  the  ex- 
ecution ot  this  lease,  or  to  thereafter  pay 
to  the  party  ot  the  first  part  one  dollar 
and  thirty-three  and  a  third  cents  per 
month  until  work  Is  commenced,  the  mon- 
ey to  be  deposited  In  the  bands  of  John 
Kennedy  tor  each  and  every  month;  and 
a  failure  on  tbe  part  of  aald  second  parties 
to  comply  with  idther  one  or  the  otber  ot 
the  foregoing  conditions  shall  work  an 
absolute  forfeiture  ot  this  lease,*— and 
there  Is  no  covenant  for  re-entry,  and 
there  la  failure  to  commence  operations 
and  to  pay  money  In  lieu  thereof,  and  the 
leHBor  leases  to  another  nerson :  Held,  the 
first  lease  Is  thns  avoided,  and  the  second 
lease  is  a  sufficient  declaration  of  forfei- 
ture without  demand  and  reentry,  and 
that  the  second  lessee  may  maintain  un- 
lawful detainer  against  the  first  lessee  In 
possession."  This,  however,  was  but  the 
affirmance  ot  a  Judgment  at  law,  and  un- 
der the  strict  rules  ot  law  a  forfeiture  was 
declared  to  have  occurred,  and  tbe  qnee- 
tlon  presented  is  whether  equity  will  re- 
lieve against  said  forfeiture  onder  tbe  cir- 
cumstances ot  this  case;  and  this  question 
cannot  be  r^arded  as  rtuJudtcHta  by  rea- 
son of  the  Judgment  In  said  unlawful  de- 
tainer case,  for  the  reason  that  this  ques- 
tion was  not  then  before  tbe  court  upon 
this  question  of  eqnltablerellef,  and  ndther 
David  Wise  nor  Reilu  Calvert  were  par- 
ties to  said  action.  See,  also,  Jenkins  v. 
Harrison,  66  Ala.  S46,  where  it  Is  held  that 
**a  Judgment  in  an  action  at  law  against 
the  validity  of  an  Instrument  as  a  deed  for 
want  of  ddiverydoes  not  preclude  a  re- 
sort to  equity  to  enforce  It  as  a  contract 
to  convey,*  Taylor,  in  his  valuable  work 
on  Landlord  and  Tenant,  (volume  2, S495,) 
says:  "When  a  tenant  has  forfeited  his 
lease  by  a  breach  of  covenant  for  the  pay- 
ment of  rents,  courts  both  of  law  and 
equity  consider  the  clause  of  re-entry  to  be 
mainly  Inserted  for  the  landlord's  security, 
and  will  Interfere  In  the  tenant's  t>ehaU.  al- 
though an  the  formalltiee  ot  a  common- 
law  demand  may  have  been  compiled  with, 
upon  his  satisfying  the  rent  due,  and  mak- 
ing compensation  for  any  damages  which 
the  landlord  may  have  sustained  in  eon- 
sequence  ot  this  omission;  and  In  general 
a  court  ot  equity  will  relieve  the  tenant 
from  a  forfeltare  where  the  breach  is  the 
result  ot  accident  or  mistake,  or  where  it 
has  been  incurred  by  neglecting  to  pay  a 
sum  of  money,  the  Interest  upon*  which  can 
be  calculated  with  certainty,  and  the  land- 
lord thereby  compensated  for  the  Incon- 
venience he  may  have  sustained'  by  the 
tenant's  withholding  payment."  In  the 
case  of  Nelson  v.  Carrlngton,  4  Munf.  332. 
seventh  point  uf  syllabas,  tbe  court  held 
as  follows:  Equity  Is  not  fond  ol  taking 
advantage  of  furfeltnre  arising  merely 
from  lapse  of  the  time  specified;  on  the 
contrary.  It  Is  the  constant  course  to  re- 
lieve against  such  forfeitures  in  making 
adequate  corapennatlon. "  And  Pomeroy, 
In  bts  Equity  Jurisprudence;  (volume  1, 
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S  453.)  under  the  bead  uf  "  Forfeltams  Arls- 
iog  from  Covenants  la  Leases, **  says: 
"  Where  a  lease  coatalns  a  conditiun  that 
the  leHsor  may  re-enter  and  put  an  end 
tu  the  leasee's  estate,  or  even  that  the  leaae 
shall  be  void  npon  the  lessee's  fail  ore  to 
pay  the  rent  at  the  time  specified,  It  Is  well 
settled  that  a  court  ol  equity  will  relieve 
tbelessee,  aQdsetasldeaforfpIture  Incurred 
by  bis  breach  of  the  condition,  whether 
the  letmiur  has  or  has  not  entered  and  dis- 
possessed ttie  tenant.  This  riileis  bused  up- 
on the  notion  that  such  condition  and  for- 
feiture are  intended  merely  as  security  for 
the  payment  of  money."  And  in  note  1  It 
Is  said:  "By  the  original  doctrine  of  equity 
the  relief  might  be  granted  within  any  rea^ 
sonable  time  after  a  breach,  and  even  alter 
an  ejectment."  The  record  In  thlscaeedis- 
closesnoprivity  of  contract  between  E,  M. 
Uukill  and  Gulfey  and  Murphy.  As  the 
asdignee  of  William  Hays,  the  iesseu  of 
David  WiHe,  be  bpuame  the  leartee  of  said 
David  Wise,  and  as  anch  took  upon  hlm- 
Melf  the  ci>venanta  contained  in  the  lease, 
and  Wise  alone  bad  the ligbttoInsiHt upon 
a  forfeiture  of  said  lease  upon  a  failure  of 
Huklll  to  comply  with  Its  conditions.  It 
la  true  that  said  Wise  subsequently  leased 
said  30  acreft  uf  land  to  Rezin  Calvert,  who 
assigned  the  same  to  Ida  C.  and  Vinnle  J. 
Calvert,  and  that  they  assigned  said  lease 
Co  said  Guffey  and  Murphy,  but  said 
Guffey  and  Murphy  thereby  acquired  no 
right  to  Insist  npon  or  enforce  the  forfei- 
ture of  the  lease  on  the  same  premises  held 
by  E.  M.  Hukill,  as  they  were  not  the  as- 
signees of  the  Hukill  leaae,  but  had  ac- 
cepted a  lease  indirectJy  from  said  Wise  on 
the  same  property,  containing  entirely 
different  terms  and  conditions;  and,  even 
if  they  had  been  assignees  ot  the  same 
lease,  we  find  In  12  Amer.  &  Eng.  Enc.  Law, 
p.  75Sm,  §  4,  it  is  said  :  "  The  right  of  forfei- 
ture Is  waived  by  the  landlord  by  acts  on 
bis  part  showing  an  Intention  to  abandon 
the  right.  Where  a  right  to  declare  the 
lease  forfeited  for  the  nonpayment  of  the 
rent  hua  accrued,  the  acceptance  of  a 
year's  rent  In  advance  thereafter  is  a  waiv- 
er of  the  forfeiture,  and  In  such  case  an  as- 
signee of  the  lessor  has  no  better  right 
than  the  lessor.  *  See  8  Amer.  &  Eng.  Enc. 
Law,  p.  447,  note  6,  where  It  Is  said  such 
forfeiture  may  be  waived  by  any  act  of  the 
landlord  alUrming  the  existence  of  the 
lease,  and  recognizing  Che  leasee  as  tenant 
after  knowledge  of  the  forfeiture.  -  Craw- 
ford Waters,  46  How.  Pr.  210 ;  Carroll 
V.  Insurance  Co.,  10  Abb.  Pr.  (N.  S.)  166; 
Bleecker  v.  Smith,  18  Wend.  630 ;  Ireland  v. 
Nichols.  46  N.  Y.  413.  In  the  case  of  Wat- 
son T.  Fletcher,  49  III.  498,  it  was  held  that 
"  where  the  right  had  accrued  to  declare  a 
lease  forfeited  for  nonpayment  of  taxes 
which  the  leasee  had  covenanted  to  pay, 
and  thereafter  the  lessor  a<!cepted  from 
the  lessee  a  year's  rent  in  advance,  and 
shortly  after  assigned  the  leaae  to  anoth- 
er, It  was  held  that  these  acta  of  the  lessor 
amounted  to  a  waiver  of  the  forfeiture. 
Nor  Id  such  case  dues  the  assignee  of  the 
lessor  acquire  any  right  to  declare  a  for- 
leltjre;  that  right  having  been  waived  by 
the  acta  ot  the  assignor." 

Again,  It  is  alleged  In  the  bill,  and  unde- 
uied  In  the  answer,  that  at  the  time  said 


second  lease  was  executed,  and  before  said 
David  Wise  would  execute  the  same,  and 
as  an  inducement  to  said  David  Wise  to 
execute  the  same,  the  said  Rezin  Calvert 
then  and  there  agreed  that  if  said  Wise 
would  execute  said  lease  to  him,  be,  thf 
said  Calvert,  would  take  the  same  subject 
to  the  said  Hays  lease,  (under  which  said 
Hukill  claims,)  and  that,  11  said  Hays,  or 
his  assignee,  claimed  under  said  lease,  be, 
the  suld  Bezln  Calvert,  would  return  to 
said  Wise  said  necund  lease;  and  In  addi- 
tion to  this,  said  Wise,  in  his  deposition, 
atatea  that  he  Informed  said  Calvert  at 
different  times  of  the  existence  of  the  Hu- 
kill or  Hayd  lease,  and  that  by  executing 
said  aernnd  lease  it  was  not  his  Intention 
to  declare  said  Hays  lease  foi'feited,  and 
that  he  would  nut  have  executed  said 
lease  to  said  Calvert  If  he  had  not  prom- 
ised to  return  the  same  to  him  If  the  par- 
ties claiming  the  Hays  lease  claimed  it  to 
be  valid  and  binding;  and  be  also  states 
that  said  Hukill  had  purchased  hia  roy- 
alty In  said  Hays  lease,  and  that  said 
Hukill  has  fully  complied  with  the  terms  of 
said  lease.  It  In  also  proven  by  the  wife 
of  said  Wise  that  Calvert  was  teasing  her 
husband  for  weeks  to  get  the  lease.  That  - 
she  heard  her  husband  tell  htm  of  the  ex- 
istence of  the  Huklll  lease,  and  also  that 
he  was  afraid  said  Calvert  would  get  him 
Into  trouble,  and  for  that  reason  he  was 
afraid  to  lease  said  30  acres  to  him,  and 
she  beard  said  Calvert  tell  her  husband 
-that  he  would  give  up  said  lease  if  Mr. 
Hays  claimed  hIa  lease.  That  she  told 
Calvert  there  was  a  lease  ahead  of  his. 
and  she  was  afraid  he  would  get  her  hua- 
baod  Into  trouble;  and  he  replied  there 
was  not  a  bit  ot  danger  In  leasing  to  him; 
that  he,  Calvert,  would  give  up  his  lease 
If  they  came  on  with  the  Hayslease.  And 
the  same  thing.  In  substance,  is  shown  by 
The  deposition  of  William  M.  Lawless. 
This  evidence  appears  to  me  to  be  entirely 
competent.  It  uot  only  shows  that  the 
second  lease  was  obtained  by  Calvert  aft- 
er great  Importunity,  but  with  full  notlca 
ot  the  existence  of  the  Haklll  leaae,  and 
also  with  notice  of  the  fact  that  said  Wise, 
so  far  from  Intending  to  treat  said  Hnklll 
lease  as  forfeited,  considered  the  same  to 
be  In  full  force  and  effect,  and  for  that 
reason  declined  to  execute  the  second 
leaae,  and  would  not  have  doue  so  but 
for  the  assurance  that  Calverc  would  sur- 
render said  second  lease  It  Haklll  came  on 
to  operate  bis  lease.  In  the  case  ot  Sweet 
V.  Parker.  22  N.  J.  £q.  453,  It  was  held 
that  "In  a  suit  to  have  a  deed  nbsolate  on 
Its  face  droreed  to  be  a  mortgage,  parol 
evidence  is  admissible,  not  to  establish  an 
agreement  tu  reconvey,  which  equity  will 
enforce,  but  to  establish  the  true  nature 
of  the  instrument  by  sbowtng  the  object 
for  which  It  was  made."  So  Wharton,  In 
the  Law  of  Evidence,  (section  1057.)  says: 
"A  deed,  whether  of  realty  or  personalty, 
la  subject  to  the  rules  we  have  already 
laid  down  In  reference  to  contracts  gen- 
erally,—that  a  conveyance  absolute  on  Its 
face  may  be  afao^n  to  be  a  mortgage  or 
be  In  trust."  This  evidence  was  not  an 
attempt  to  vary  or  add  to  the  Calvert 
lease,  and,  although  It  was  an  absolute 
lease  upon  Us  face,  It  was  sbown  by  said 
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erldence  to  have  been  dellTered  aabject  to 
the  condition  tliat  it  was  to  be  Barren* 
dered  IF  Huklll  InaUted  on  bis  lease  and 
eomplled  with  ItB  terma;  and  besides,  aa 
before  stated,  Wise  was  tbe  only  person 
wtau  could  Insist  on  tbe  forfeiture  of  the 
Haklll  lease.  Neither  Calvert  nor  Guftoy 
and  Mnrpby  were  the  landlords  of  Huklll. 
And  we  find  that  Washburn  on  Ri>al 
Property  (Ttrfurae  1,  p.  477)  says:'  "But  a 
covenant  or  condition  already  broken 
eannot  be  amlsned  so  as  to  be  taken  ad- 
rantage  of  or  enforced  by  an  assignee  In 
bis  own  name,"  and  again,  the  same  an- 
thor,  at  page  485, says:  "The  English  and 
American  law,  as  well  as  courts  of  law 
and  equity,  aubatantlalty  agree  In  giving 
relief  If  the  arrears  of  rent,  interest,  and 
cost  are  paid  or  tendered.**  In  tbe  cane  of 
Schaupp  V.  Haklll,  a4  W.  Ta.  875.  12  S.  E. 
Rep.  501,  this  court  beld  that  the  second 
lease,  on  which  there  was  an  Indorsemeat 
as  follows:  "This  lease  to  be  taken  sub- 
ject to  tbe  Huklll  lease,"— was  not  an**  un- 
equivocal declaration  of  forfeiture  of  tbe 
first  lease;"  and  why  should  such  lodorse- 
ment  be  any  more  effective  than  tbe  verbal 
declaration  of  Wlae,  which  Is  abundantly 
proven  to  bare  been  made  at  tbe  time  the 
Calvert  lease  was  delivered?  And  In  tbe 
ease  of  Thomas  v.  Huklll.  84  W.  Va.  397,  12 
8.  E.  Bep.  622,  Holt.  J.,  in  delivering  the 
opinion  of  the  court,  says:  "The  execu- 
tion of  tbe  second  lease  cannot  be  taken 
aa  conclusive  evidence  of  a  purpose  to  de- 
clare the  first  one  forfeited  when  Its  own 
terma  show  that  sacb  Is  not  tbe  purpose. 
But,  if  silent  on  the  subject,  aa  this  nue 
Is,  can  It  not  be  shown  that  the  lessor 
executed  and  delivered  tbe  new  leaae  to 
the  lessee  himself,  on  condition  tbatltwaa 
to  be  given  back  If  the  first  lessee  objected. 
This  court,  in  tbe  case  of  Stuart  v. 
Llvesay,  4>W.  Ya.  46,  and  In  Newlin  t 
Beard,  6  W.  Va.  110.  following  tbe  case 
of  Ward  v.  Chum,  18  Grat.  S12,  would 
seem  to  bold  such  conditions  valid  when 
made  known  to  tbe  obligee.  The  admis- 
sibility of  this  evidence  Is  also  rested  up- 
on the  doctrine  of  the  cases  of  Lawrence 
T.  Du  Buls,  16  W.  Va.  443.  Davis  v.  Dem- 
mlng,  12  W.  Va.  246,  Vangllder  v.  Hoff- 
man. 22  W.  Va.  1,  and  cases  cited.  Tbe 
^cacy  of  tbe  parol  evidence  la  not  to  es- 
tablish an  agreement  to  reconvey,  the 
specific  performance  of  whl'rb  tbe  courts 
will  enforce,  but  to  establish  tbe  true  na- 
ture and  effect  of  tbe  Instrument,  by  show- 
ing the  object  with  which  It  la  made. 
Sweet  V.  Parker.  22  N.  .T.  Eq.  467.  In  this 
ease  it  Is  beld  it  Is  not  to  add  to  or  take 
from  the  language  of  the  lease,  or  to  im- 
pair Its  legal  effect,  but  to  rebut  the  infer- 
ence of  a  collateral  purpose  to  declare  a 
forfeiture,  wblcb  otherwise  would  bo 
drawn.  But  I  pass  from  this  point,  as,  in 
my  view,  It  lias  no  Important  bearing."  I 
quote  this  language  from  said  opinion  be- 
cause It  met  with  my  bearty  approval 
when  It  waa  banded  down,  and  I  have 
seen  no  good  reason,  after  examlutag 
many  authorities,  to  change  my  views  up- 
on the  point;  and,  while  it  may  have  had 
noImportantbearingoDthe  case  of  Thom- 
as v.  Huklll,  It  should  have  a  cuntrolUng 
influence  in  arriving  at  a  proper  cunclu- 
hIoq  In  tbe  ease  at  bar.  Calvert  surely 


took  this  lease  with  lull  notice  of  tbe  ex- 
istence of  tbe  Huklll  lease,  and  of  tbe  fact 
that  Wise  did  not' consider  It  forfeited. 
There  can  be  no  question  that  compensa- 
tion could  be  made,  and  therefore  equity 
will  relieve.  Time  was  not  of  the  essence 
of  the  contract.  (Jackson  v.  LIgon,  3 
Lelffh,160;)  and  in  a  note  tothecaseof 
Smith  V.  Mariner,68  Amer.  Dec.  85,  we  find 
it  said  that  "forfeitures  are  not  favored 
in  equity,  and  courts  lean  strongly  in  fa- 
vor of  granting  relief  from  sacb  a  barsb 
measure  for  the  termination  of  contracts. 
Courts  of  equity  will  ordinarily  grant  re- 
lief against  a  forfeiture  Incurred  by  non- 
performance of  an  agreement  for  the  pay- 
ment of  money  simply  by  setting  It  aside 
at  the  inatance  of  tbe  defaulting  party,  or 
In  such  other  manner  aa  may  be  necessary, 
on  payment  of  tbe  debt  and  Interest  and 
costs,  unless  the  party  has  by  Inequitable 
conduct  debarred  blmaelf  from  any  relief 
lu  equity;"  citing  Bowser  v,  Colby,  1 
Hare,  128 ;  Gregory  v.  Wllaon,  9  Hare,  6«3 ; 
Wadman  v.  Calcraft,  10  Ves.  68;  HHl  v. 
Barclay,  16  Vea.  405;  and  numeroaa  otber 
casee.  And  on  tbe  next  page,  speaking  of 
forfeltiires  of  leasesfor  breach  of  covenants 
tbereln, itls  aald*  "Where  tbe  forfeiture 
is  incurred  by  reason  of  breach  of  a  cove- 
naut  for  re-entry  after  def«ult  In  the  pay- 
ment of  rent,  relief  will  be  granted,  and  the 
forfeiture  set  aside,  upon  payment  of  tbe 
rent;  and  this,  wbetber  tbe  lessor  baa  or 
has  not  dfaposseaRed  tbe  tenant.  *  •  • 
Such  covenants  are  Intended  merely  as  a 
security  for  the  payment  of  money,  and, 
tbe  money  being. paid,  the  purpose  of  the 
forfeiture  Is  gone,  etc. ;  and  If  the  forfeiture 
In  this  instance  would  be  relieved  against 
as  between  Wise  and  Huklll,  it  could  not 
be  taken  advantage  of  by  Calvert  or  his 
assignees. 

Again,  tbe  queetions  inrolved  In  thla 
case  cannot  be  regarded  as  resJadlcutA  as 
to  Wise  and  Hays,  tor  the  reason  that 
they  were  not  parties  to  the  action  of  an- 
lawful  detainer,  and  Huklll  paid  Hays 
$300  for  bla  lease.  In  the  case  of  Benlck 
V.  Ladlngton,  20  W.  Va.  512,  (section  3  of 
syllabus,)  this  court  held  that  tbe  law 
of  rea  Judicata  must  yield  In  such  case  to 
tbe  principle  that  a  person  who  Is  not  a 
party,  and  baa  nelttaer  been  beard  nor  ha<| 
an  opportunity  of  being  heard,  cannot  be 
bound  by  a  decree  prejudicial  to  bla  tnter- 
eet;  and  Gbksn,  J.,  on  page  555,  says: 
"But,  however  necessary  It  Is  that  tbia 
doctrine  shall  be  npheld  with  a  firm  band, 
yet  itcannot  tw  permitted  to  overthrow  or 
destroy  anotherfundamental  principle  stUl 
more  fundamental  and  axiomatic,  and  of 
which  Judge  Chbistian.  in  his  opinion  In 
Underwood  v.  McVeigh,  23  Orat.  418,  tbaa 
speaka:  It  lies  at  the  very  foundation  of 
Justice  that  every  person  who  la  to  be 
affected  by  an  adjudication  should  have 
an  opportunity  of  being  beard  In  bla  de> 
.fense,  both  In  repelling  the  matters  of 
fact  and  upon  matters  of  law.*"  And  in 
Western  Mln.  &  ManaCg  Co.  v.  Vlr^nla 
Cannel  Coal  Co.,  10  W.  Va.  250,  (second 
point  of  eyllabaa.)  It  was  beld  tbat  to 
make  a  fact  rea  Judicata  it  mast  bavR 
been  directly  and  not  collaterally  In  Issue 
In  the  former  anit,  and  there  decided." 
Otber  cases  might  be  cited  tending  to  tbe 
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Mine  eoncloslon,  bot  these  are  deemed 
sofficient  to  warrant  me  lo  differing  from 
the  oploloD  in  wtileli  a  majority  of  the 
eourt  eoncarred. 


t3T  W.  T&.  41S) 

NOBTHWB8TBBN  BANK  OF  YIBGINIA 
T.  HAYS  et  aL 

CAUDmrS  ADM'B  et  aL  T.  EfAYB  eC  aL 

(BavromB  Court  of  Appeals  of  Weit  Yl^iUa. 
Dec  22.  1882.) 

Kqditt  Practice— Death  or  Pabtt— Limitation 
ov  Acnoxa— JcDGMBNTB  —  Sdit  bt  Cuditobs 

—IjimVB  ax  RbaI.B8TA-I»— BZKODTIOHB— Dxoua 

'-COBxaemta  Erbohs— Rss  Jddioata. 

1.  Ifeetlon  9,  &  127,  of  the  Oode,  proTldM 
that  "wb^,  in  any  suit  in  equity,  the  nomber 
vt  partieB  exceeds  thirty,  and  any  one  of  aaXd 
parties,  j(4iitly  interested  with  otliers  in  any 
question  arielDg  tlier^,  shall  die,  tibe  -  conrt 
may  neTertheleas  proceed,  if  in  its  i^loion  all 
ciasses  of  interest  in  the  case  are  represented, 
and  the  interest  of  no  one  will  be  prejndlced  by 
the  trial  of  the  cause,  to  reader  a  decree  m 
such  suit  as  if  snch  person  were  aJire^  decreeing 
to  the  heirs  at  law,  dtstiibntees,  or  representa- 
ftiTee  of  Bocb  parstm,  as  the  case  may  require, 
socfa  interest  as  snch  person  would  hare  neen 
Hititled  to  had  such  person  been  alive  at  the 
date  of  the  decree."  The  circuit  court  may, 
at  its  disoretion,  act  npon  this  iwoTlaion  of  the 
Code,  and  this  court  inll  seldom  interfere  with 
tlw  exerdse  of  each  discretion. 

2.  The  10-years  statute  limiUtlons, 
which  in  sectitms  11  12,  c.  139,  of  the  Code,  Is 
made  applicable  to  judgments,  awlies  to  iodg- 
ments  rendered  before  the  1st  day  of  Aj^, 
1889.  at  which  date  the  Code  took  effect 

3.  In  a  creditors'  suit,  where  the  object 
and  purpose  are  to  asontain  all  the  liens  upon 
the  debtor's  real  estate,  and  their  priorities* 
and  to  proTide  for  their  payment,  the  statute 
of  limitations  will  in  gmeral  cease  to  mn 
ayainst  snch  Hens  after  tibe  eatxy  of  an  ovder 
of  nferenGAi 

4.  In  tiie  absenoa  4^  ptooC  to  the  emitraxy, 
ind  especially  after  a  great  lapse  of  time,  an 
execution  which  had  gone  into  the  hands  of 
the  sheriff,  and  is  Indorsed  hy  him  as  leried  on 
personal  property  of  the  debtor,  wilt  warrant 
two  preauntptioDs:  First,  that  the  officer  toT- 
led  on  snffiaeot  property  to  pay  the  deht:  and, 
secondly,  that  the  property  had  been  sold,  and 
the  jndgmMit  and  ezecntioa  satisfied. 

6.  If  a  decree  in  chancery  erroneously  aiK 
tb(»lzes  execution  to  Issue  on  tiie  foot  of  the 
decree,  this  la  wror,  which  may  be  corrected  by 
•a  atifMl  or  otiher  direct  proceeding,  but  the 
deoree  cannot  be  attacked  in  a  oollatml  pro- 
ceeding. 

6.  Althonsh  the  opinion  of  this  conrt 
■hoold  indicate  that  important  onestions  in- 
TolTed  io  the  pleadings  nad  he^  orerlooked, 
whid,  liad  they  been  conaid«red.  might  haye 
diaoged  the  adjudication,  oeTerthelees  the 
decision,  when  it  has  been  rendered  and  ha«  be- 
emne  uial,  eettlea  the  ri^ta  of  the  partiee  In 
tiiat  pattfeoUur  oaa^  and  it  maj  he  pleadad  as 
an  wli^^jni 
(Syttabu  by  tte  Conrt) 

Appeal  from  circuit  court  of  Harrison 
comity. 

Snlta  by  the  Nortbweatem  BanltorTlr- 
frlnia  agalnat  Samuel  L.  Hays,  adminis- 
trator, and  others,  and  Richard  P.  Cam- 
den's admlnfatratoF  and  others  against 
Peregrine  Hays  and  others,  to  enforce  llena 
on  real  estate.  From  decrees  ordering  a 
sale  of  the  real  estate,  defendants  8.  L. 
Hays  and  P.  Hays  appeiaL  ReTermrf 
v.l68.K.no.ll— as 


Joba  Brannon  and  R.  O.  Liaa,  tor  ap- 
pellants. Wm.  S.  Lively,  B.  F.  FUmiagr 
and  N,  M,  Bennett,  for  appellees. 

ItUOAS,  P.  The  flrat  of  tbene  suits  was 
brought  to  December  rules,  1870,  by  the 
Northweflterc  Bank  of  VlrglQln  against 
Samuel  L.  Hays,  Levi  Johnson,  Peregrine 
Hays,  and  Samuel  L.  Hays,  Jr.  The  ob- 
ject wae  to  enforce  the  Ilea  of  a  Judgment 
for  fSOO,  with  Interest,  etc.,  obtained 
against  the  defendant  8.  U>  Hays  In  the 
circuit  conrt  of  Wood  county  on  tbelTtb 
day  of  November,  1856.  The  plaintiff 
sought  to  affix  bis  lien  upon  a  tract  of 
acres  of  land  lying  In  the  county  of 
Gilmer.  With  r^erence  to  this  1,564J^  acres, 
It  Is  alleged  that,  after  said  Judgment  was 
docketed  In  said  county,  the  said  Samuel 
L.  Hays  sold  1,000  acres  of  bis  land  to  the 
defendant  Peregrine  Hays,  and  subse- 
quently conveyed  5643^  acres  to  the  defend- 
ant Samuel  L.  Hays,  Jr.,  wblcb  latter 
tract  was  afterwards  sold  by  S.  L.  Hays, 
Jr.,  and  wife,  to  the  said  Peregrine  Hays. 
The  bill  alleges  that  the  plaintiff  knows  of 
no  other  real  estate  belonging  to  said 
Samuel  L.  Hays,  who  is  a  nonresident, 
and  the  prayer  is  that  this  l,W4Jj  acres  of 
land  be  subjected  to  the  paymeiit  of  the 
Judgment  aforesaid.  The  exhibits  with 
the  plaintiff's  bill  show  that  a  Judgment 
was  obtained  In  the  circuit  court  of  Wood 
county,  fall  term,  1856,  by  the  plaintiff 
agalnet  S.  L.  Bays;  that  It  was  docketed 
in  Gilmer  county  on  tbe  26tb  day  of  July, 
1857;  that  execution  was  Issued,  and  a 
forthcoming  bond  given,  on  which  Judg- 
ment was  obtained  at  the  NoveiQber  term, 
1867;  and  that  executions  were  Issued,  the 
last  of  which  Issued  on  the  28th  of  March, 
1867,  which  was  returned,  "No  property 
found."  Tbe  reepeetlTedeeds  to  Peregrine 
Hays  from  Samuel  L.  Hays,  Sr.,  and  Sam* 
uel  li.  Hays,  Jr.,  were  exhibited.  Pere- 

grine  Hays  answered  tbe  bill  at  the  May 
»rm,  188i.  He  denies  that  tbe  plaintiff  la 
a  corporation,  and  saya  that  It  has  b» 
come  extinct  by  the  expiration  of  its  char 
ter.  He  answers  further  that  one  E.  T. 
Stout,  sheriff  of.Qllmer  county,  levied  the 
execution  ihiou  sundry  elavea  of  the  d^ 
fendant  8.  L.  Hays,  aold  the  same,  and 
paid  tbe  debt.  The  answer  alleges,  fur- 
ther, that  the  aald  S.  L.  Hays,  after  the 
sale  of  tbe  1,000  acres  to  respondent,  re- 
mained the  owner  of  valuable  lands  In  tbe 
county  of  Gilmer,  larger  In  value  than  the 
demand  of  tbe  plaintiff,  and  claims  that 
thelaodslast  sold  should  beflrst  subjected. 
We  may  here  remark  that  this  bill  of  the 
NortbwMtem  Bank  was  not  In  any  sense 
a  creditor's  bill. 

Thesecond  of  thesultsabove  mentioned, 
of  Richard  P.  Camden's  administrator 
against  Peregrine  Hays  and  others,  was 
filed  at  April  rules,  1870,  and  was  against 
Peregrine  Hays,  Samnel  Is.  Hays.  liSTt 
Johnson,  Samu^  L.  Hays,  Jr..  John  B. 
Hays,  and  a  large  namber  of  other  defrad- 
aots,  being  directed  against  parcbaaers 
from  and  creditors  of  tbe  said  Samoel  L. 
Hays.  Thla  was  a  creditor's  bill,  as  ap> 
pears  by  tbe  prayer  of  the  bill,  and  Its  gen- 
eral tenor  and  effect.  It  sets  ap  that  at 
the  November  term,  1867,  a  Judgment  waa 
rendered  by  the  circuit  court  of  QUmer 
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eonBtyagalnftFerwRliH!  Haya, LBTlJobii- 
son,  and^  OeorRe  vf.  SUcott  In  favor  of 
Caleb  BoKseaa  and  W.  E.  lAveij,  commla- 
flloDera,  Tor  tbe  sam  of  $^.6{>,  with  Inter- 
eat  from  21st  day  ol  Acffust,  1S61,  etc.; 
that  tbis  IndebtedneBB  aroae  from  a  decree 
in  a  chancery  cause  of  A,  L.  Smith  BKalost 
S.  It.  Hays, etc.  It  then  proceeds  to  enu- 
merate a  largenumberot decrees  and  Judg- 
menta against  thesuid  Peregrine  Haysand 
».  £j.  Hays.  Id  tbe  prayer  of  the  bill,  It 
asked  for  a  conventfoQ  of  the  creditors  of 
Peregrine  Hays,  that  all  the  lien?  against 
bis  real  estate  may  be  ascertained,  and 
said  liens  enforced  according  to  their  re- 
spective priorities.  No  less  than  four 
amended  and  nnpplemental  bills  were  filed 
by  the  same  complainants,  the  object  nf 
wblcli  was  to  bring  Id  creditors  who  bad 
been  omitted,  and  to  make  sundry  pur- 
chasers of  land  from  said  Peregrine  Hays 
defendants, lo  orderthat  such  lands  might 
be  subjected.  These  two  causes  were  con- 
solidated and  heard  together.  A  great 
many  defendants  filed  their  answers,  and 
there  was  an  order  61  reference  made  lu 
tbe  two  eauaaa. 

We  may  here  observe  that  tbis  appeal  Is 
prosecuted  by  but  two  of  tbe  defendants, 
—Samuel  L.  Hays,  Jr.,  and  Peregrine 
Hays.  A  very  large  portion  of  the  record 
Is  omitted,  tnctudlDg.  doubtless,  many  de* 
creea  and  orders.  For  example,  the  orig- 
inal order  of  reference,  which  wcleamfrum 
the  report  of  CommlSHloner  Turner  was 
made  on  the  22d  day  of  August,  1S70,  Is 
omitted;  and  we  can  only  Infer  Itncharac- 
torfrom  the  word  of  the  commissioner,  and 
the  Incidental  concessions  of  counsel.  On 
tbelstdayot  February,  1883,  E.  M.  Turner 
was' agreed  upon  by  the  parties  to  report 
npon  all  matters  which  had  been  there- 
tofore referred  to  other  eommlssloners. 
On  the  23d  day  of  January,  1884,  Commis- 
sioner Turner  returned  his  report,  with  a 
voluminous  mass  of  evidence  and  exhibits. 
The  defendant  Peregrine  Hays  was  given 
time  to  examine  tbe  report  and  file  excep- 
tions, If  be  so  desired.  Accordingly,  on 
the  22d  day  of  Uay,  18frt,  said  Peregrine 
Haya  filed  exceptions,  46  In  number,  be- 
sides general  and  supplemental  excep> 
tlona,  voluminons  In  character.  On  the 
20th  September.  1889,  tbe  case  came  on  to 
be  heard  upon  the  report  of  Turner,  the 
exceptions  of  Peregrine  Hays,  and  tbe  dep- 
ositions, exhibits,  and  numerous  aoswers. 
Tbe  decree  which  haa  be«i  appealed  from, 
and  IB  now  before  na  for  review,  overruled 
many  exceptions,  and  sustained  but  two. 
Alter  reciting  the  uiany  Judgments  and 
debts  which  are  binding  on  the  real  estate 
of  the  said  Peregrine  Hays,  the  decree 
appoints  W.  E.  IJvely,  John  J.  Davis,  and 
N.  M.  Bennett  commlssioDers  to  sell  the 
several  tracts  and  parcels  ol  land  men- 
tioned Id  the  decree  aa  belonginR  to  tbe 
d^ndant  Peregrine  Hays  at  pnblle  oat- 
cry,  etc.  Ae  before  remarked,  nobody  is 
proaeentlng  any  appeal  from  this  decree, 
except  Peregrine  Hays  and  S.  L.  Hays,  Jr. 
Although  tbe  exceptions  to  tbe  report 
number.  Including  supplement,  about  50, 
tbe  asslgnmeuts  of  error  In  the  petition  of 
tbe  appellants  and  In  tbe  brief  of  conns^ 
will  enable  ns  to  decide  tbe  questions  in- 
volved In  comparatively  narrow eomoaaa. 


The  appellant  Peregrine  Haya,  tbrongb 
hia  conneel,  says  be  does  not  waive  any 

of  his  exceptions,  yet  this  court  could 
hardly  be  expected  to  do  more  than  give 
careful  consideration  to  those  errors  In 
the  report  which  are  specially  indicated 
end  enumerated  by  tbe  petition  and  tbe 
brief  of  counsel. 

Tbe  first  assignment  of  error  la  that  the 
court  declined  to  delay  tbe  case  when  tbe 
death  of  certain  parties  was  suggested. 
In  thiu  refnsal  of  tbe  court  to  continuo  the 
cause  in  order  to  Introduce  the  personal 
represeutatives  of  deceased  parties,  we 
think  there  was  no  error,  for  the  reason 
assigned  by  the  circuit  court  In  the  order, 
viz.  that  tbe  number  of  parties  exceeded 
30,  and  the  court  was  of  opinion  that  all 
classes  of  Interest  were  represented,  and 
that  the  Interest  of  no  one  was  prejudiced. 
By  section  9,  c.  127.  of  the  Code,  when  the 
number  of  parties  exceeds  80,  the  court 
may  proceerl,  in  Its  discretion,  to  render  a 
decree  as  If  such  deceased  persons  were 
alive.  In  the  prescntcase,  theoircultcourt 
having  exercised  Its  disciretlon  In  pursu- 
ance of  the  statute,  we  must  decline  tu  In- 
terfere wltb  Its  order. 

in  order  to  understand  the  second  aa- 
slgnment,  we  may  state  that  the  elder  8. 
L.  Hays,  now  deceased,  t*old  one  tract,  of 
5Q4%  acres,  to  S.  L.  Hays,  Jr.,  on  the  25th 
day  of  August,  18^;  one  to  Peregrine 
Haya,  of  1,000  acres,  on  tbe  3d  of  April. 
1866;  and  one  tract,  of  450  acres,  to  John 
E.  Hays,  on  tbe  SOth  of  December,  Mm. 
All  these  tracts  were  sold  after  large  Judg- 
ments had  been  docketed  against  S.  L. 
Hays,  the  elder,  and  hence,  according  to 
the  general  rule,  were  liable  to  be  subject- 
ed In  tbe  Inverse  order  ol  sale;  the  lust 
sold  twing  the  flrat  subjected.  The  dec  rue 
complained  ol  so  adjudicated  thepiinel- 
pies  of  the  cause;  hut  it  directed  tbe  tract 
sold  to  Peregrine  Hays  and  that  Bold  to 
fi.  L.  Hays,  ifr.,  aggregating  l,564Jj  acrea. 
to  be  sold  first,  and  referred  the  cause  tu 
a  commissioner  to  ascertain  and  report 
in  regard  to  the  450  acres  sold  J.  E,  Haya, 
—whether  this  tract,  among  utbers,  was 
liable  for  the  debts  otS.lt.  Hays,  Br.,  or 
any  of  the  liens  reported  Intheconaoll- 
dated  causes.  This  Is  assigned  as  error, 
and  no  doubt  such  action  would  have  been 
erroneous  but  for  the  existence  of  aaolerao 
agreement  and  covenant  entered  Into  lie- 
tween  all  tbe  children  of  S.  L.  Haya,  8r.» 
including  John  E.  Hays,  Samuel  It.  Hays, 
Jr.,  and  Peregrine  Hays.  By  tble  cove- 
nant and  agreement,  entered  Into  the  22d 
day  of  August,  1860,  tbe  said  1,000-acre 
tract  was  sold  to  said  Peregrine  Hays  at 
the  price  of  f 10,000,  f  1,5U0  ol  which  waa  to 
go  to  the  grantor,  and  tbe  residue,  in 
equal  parts,  to  be  paid  to  the  children. 
By  this  agreement.  Peregrine  Haya  bound 
blmaelf  to  pay  tbe  debtH  oi  Sarauti  L. 
Hays,  Sr.,  .due  In  Virginia.  Ontaldeoftbla 
agreement,  tbe  evidence  Is  the  said  tract 
of  land  was  really  worth  $26,000.  So 
that  lor  a  valuable  consideration,  in  the 
reduced  price  of  the  farm.  Peregrine  Hays 
undertook  and  bound  himself  to  pay  oft 
the  Indebtodopss  of  his  father  in  the  state 
of  Virginia,  now  West  Virginia.  Pere- 
grine Haya  bad  purchased  thetractol  464]j 
acrea  from  S.  U-  Hays,  Jr.«  and  at  tbadata  o7 
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the  decree  was  tbe  sole  owner  of  tbe  whole 
1,664J(  acres.  The  ctrcolt  court,  therefore, 
took  tbo  view  that  he.  havlDg:  bound  ^fm- 
self,  fur  a  valuable  coDBideratlou,  to  pay 
the.  debts  ol  tbe  auceHtor,  nbould,  in  • 
court  ol  equity,  be  held  to  bla  aKreement; 
and  In  this  action  of  the  elrcuit  court  we 
tbluk  there  was  do  error. 

The  third  asaiKoment  relates  to  the 
Judgment  of  tbe  Northwestern  Bank  of 
Virginia  against  Samuel  L.  Haye.Sr,  The 
eommlBsloDer,  E.  M.  Turner,  In  bla  very 
able  and  exhaustive  report,  reports  this 
Judgment  as  an  existing  lien,  not  barred 
by  tbe  statute  of  Ilmltdtlons,  and  nut  eat- 
IsQed  or  otherwise  discharged.  At  this 
point  we  may  recur  to  the  general  princi- 
ples which  the  commissioner  lays  doWn  as 
contrulltng  his  report:  "First.  The  ten- 
years  statute  of  limitations  In  the  Code 
of  Weat  Virginia  (chapter  189,  |S  11, 12) 
applies  to  Judgments  rendered  btfure  tbe 
lat  day  ol  April,  1868,  at  which  date  tbe 
Code  took  effect.  &ecoo<f.  Tbe  institution 
of  chancery  suit  upon  a  Judgment,  to  en- 
force tbe  lien  thereof,  stops  the  runntog  of 
the  statute  of  limitations  as  to  that 
Judgment.  Third.  In  a  chancery  cause, 
where  the  object  and  purpose  of  the  suit 
is  ouch  as  to  make  it  necessary  proper 
to  ascertain  all  the  liens  and  their  priori- 
ties, and  to  provide  for  their  payment, 
tbe  statute  of  limitations  will  not  run 
against  such  llena  after  the  entry  of  the 
decree  of  reference."  These  principles  or 
propositions  of  law  are  all  correct.  Tbe 
commissioner, however, might  have  added 
two  additional  propositions  for  his  own 
guidance:  First,  Judgments  not  docketed 
are  not  liens,  as  against  purchasers  for 
value,  wltbont  notice.  Although  be  has 
not  announced  this  principle,  the  com- 
missioner appears  to  have  been  governed 
by  It,  as  be  carefully  dlstlngnlBhes  be- 
tween the  docketed  Jadgmeats  and  those 
not  docketed.  Tbe  awoad  proposition  la 
one  of  equal  Importance,  and  anfortunate- 
ly  the  commissioner  haj<  in  some  instances 
overlooked  its  application ;  and  that  prop- 
osition is  that  In  tbe  absence  of  proof  to 
the  contrary,  and  especially  after  a  great 
laiwe  of  time,  an  execution  which  has 
gone  into  the  hands  of  the  sheriff,  and 
Is  indorsed  by  him  as  havlsg  been  levied 
on  personal  property  of  the  debtor,  gives 
rise  to  two  presomptlons:  First,  that 
the  officer  has  levied  ou  sufficient  property 
to  pay  the  debt;  tknii,  secondly ,  that  tbe 
property  has  been  sold  and  the  debt  paJd. 
Walker  v.  Com.,  18  Grat.  18;  Mitchell  v. 
Baratta,  17  Grat.  446;  O'Bannon  v.  Sann- 
dera,  24  Orat.  1S8;  Campbell  v.  Wyant,  26 
W.  Va.  7<^;  Cranmer  MeSwords.  Id. 
412;  McKensle  v.  Wiley.  27  W.  Ya.  058. 
With  these  general  principles  in  view,  we 
are  brought  to  the  eonclaslon  that  the 
debt  of  the  Northwestern  Bank  was  an 
existing  lien,  and  that  the  commissioner 
made  no  mistake  In  relation  thereto.  The 
date  of  the  Judgment  was  November  17, 
IfStt.  On  this  judgment  execution  issued . 
on  which  a  forthcoming  bond  was  given 
and  forfrited,  and  Judgment  rendered  on 
that  bond.  There  Is  noevidence  of  any  ex- 
ecutions having  been  Issued  upon  this 
forthcoming  bond,  although  upon  the 
Jodgment  ttoeU,  apparently,  there  wae  a 


later  execution,  issued  after  tbe  war^  and 
returned.  "No  property,"  (1867.)  There  la 
some  parol  evidence  tending  to  show  that 
the  Judgment  was  paid  by  the  levy  of  an 
execution  upon  aeveral  slavea  of  thedebt- 
or  at  or  about  the  date  of  the  forthcoming 
bond.  This  evidence,  however,  Is  based 
entirely  npon  verbal  stateatenta  made  by 
the  sberlH,  not  under  oath,  and  la  all  ex- 
cepted to  as  hearsay.  We  regard  this  ex- 
ception as  well  taken.  The  sheriff  is  an 
officer  Intervening  between  dpbtor  and 
creditor,  and  may  In  some  cases,  and  in  a 
limited  sense,  be  regarded  as  the  agent  of 
both  parties.  We  do  not  think,  however, 
that  a  mere  oral  statement  of  tbe  sheriff 
that  a  debt  has  not  been  paid  could  be 
Introduced  as  hearsay  testimony,  to  the 
prejudice  of  the  debtor.  Nor  should  bis 
statement  that  tbe  debt  has  been  paid  be 
permitted  to  be  proved  as  hearsay,  to  the 

Srejudleo  of  the  creditor.  Thesnltof  the 
ortb  western  Bank  was  brought  on  the 
20th  September,  1869.  From  the  date  of 
the  Judgment,  November  17, 1866,  and  ex- 
cluding the  period  of  tbe  war,  (three  years, 
10  months,  and  14  days,)  10  years  would 
elapse,  according  to  the  commissioner,  on 
tbe  29th  September,  1870.  Perhapa.  more 
accnrately,  It^  expired  October  1,  1870.  At 
all  eventa,  according  to  tbe  principles  laid 
down  in  Shipley  v.  Pew,  23  W.  Va.  487, 
this  Judgment  was  not  barred,  and  the  as- 
slgnment  of  error  was  not  well  taken. 

The  fourth  assignment  relatea  to  many 
other  Judgments,  and  covers  40  exceptions 
filed  to  the  repi'>rt  by  the  appellant  Pere- 
grine Bays,  we  have  gone  over  every  one 
of  these  40  Hens  which  are  assailed  in  the 
exceptions,  but  shall  only  consider  It  nec- 
essary to  notice  specially  here  those  excep- 
tions which  we  think  well  taken,  or  whleb 
are  ol  special  importance. 

There  is  a  decreelnfavor  of  A.  J.  Smith's 
administrator,  which  is  excepted  to  on 
tbe  ground  that  the  decree  !■  not  sneb  a 
decree  as  would  warrant  the  tsanlng  ol  on 
execution.  This  objection  is  not  wrtl 
taken,  and  we  notice  it  because  it  (la  arged 
against  several  other  decrees.  II  a 'decree 
in  chancery  expressly  authorises  execution 
to  Issue,  when  npon  the  lace  of  the  decree 
Itself,  and  from  tbe  proceedings.  It  Is  mani- 
fest that  an  issuance  of  an  execution  Is 
Improper,  this,  ia  error,  whleb  should  be 
corrected  on  appeal  or  otber  direct  pro- 
ceeding for  the  purpose.  Mason  v.  Bridge 
Co..  20  W.  Va.  323.  The  appellant,  there- 
fore, Id  thla  case,  cannot  attack  such  exe- 
cution or  decree  In  this  collateral  proceed- 
ing, any  more  than  he  could  attack  a 
Judgment  nt  a  conrl:  ol  law. 

The  next  apedfle  objection  taken  by  the 
appellant  la  to  tbe  Judgment  of  Jos. 
Knotts,  use  of  Beajamin  Maira.  The  date 
of  this  Judgment  la  June  28,  1844,  and  the 
last  exoentloD  which  Isaaed  thereon  la  re- 
turnable to  July  rules,  1857,  and  Is  in- 
dorsed: "Levied  on  one  sorrel  mare  and 
colt,  July  «,  1857.  J.  N.  Norha.n,  S.  C.  C." 
Certainly,  under  the  principle  which  we 
bave  annoonced,  this  debt  mnst  be  consid- 
ered as  paid  in  the  absence  of  any  other 
proof  on  the  subject,  and  the  commlsalon- 
er  ought  so  to  have  reported. 

The  next  Judgment  excepted  to  Is  in 
favor  of  Daniel  Shipley,  and  U  erroneously 
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reported  bythecommlSBloneraB  not  barred 
bytheaUtate  of  limltatlona.  Thac  Iden- 
tical question  apon  this  very  debt  was 
broagbt  to  this  coart  on  appearand  In 
March,  1884,  tbto  court  decided  tliat  the 
lien  of  this  Jndsment  had  expired.  When 
a  riffbt  Is  once  litigated  and  folly  deter- 
mined In  the  court  of  appeals,  althou^b  we 
may  bf  convinced  from  the  opinlun  of  the 
court  that  somelmportantfactorprlnclple 
has  been  overlooked,  nevertheless  the  ad- 
judication Is  a  flDBlIty,  and  the  question 
cannot  be  reopened.  By  recurring  to  the 
ease  of  Shipley  v.  Few,  28  W.  Ta.  487,  It 
win  be  fonnd  that  Shipley,  as  surviving 
partner  of  Shipley  &  Howard,  on  the  IStb 
day  of  September,  1874,  Instituted  his  snlt 
In  chancery  against  Preston  Pew,  Pere- 
grine Hays,  and  Levi  Johnson  to  enforce 
the  Hen  of  this  Judgment  against  the  real 
estate  of  Per^rine  Hays,  who  bad  pur^ 
chased  and  paid  tor  certain  realty  thereto- 
fore owned  by  Preston  Pew.  The  defend- 
ant P.  Hays  was  the  only  one  who  made 
dAfense  to  the  salt.  He  relied  on  payment 
and  the  statute  of  limitations.  On  the 
first  point  the  court  decided  against  him, 
but  on  the  plea  of  the  statute  tbe  circuit 
court  decided  In  bis  favor,  and  this  court 
adlrmed  this  decision.  On  page  490  of  ttaa 
opinion  reported,  It  will  be  found  that 
the  pending  creditor's  bill  of  R.  P.  Cam- 
den v..  Peregrine  Hays,  etc.,  and  tbe 
Northwestern  BaniL  v.S.L.  Haya.and  pro- 
ceedings therein,  were  Introduced  by  the 
plAlntltr  In  reply  to  tbe  statute  of  limita- 
tions. So  that  evefythlng  was  before  the 
court  wblch  is  before  us  now.  The  fact 

r:ttae  opinion  aays  nothing  about  tbe 
t  of  the  order  of  reference  of  August 
SS,  1870,  would  seem  to  Indicate  that  the 

tDdge  who  dellrered  the  opinion  had  per* 
laps  overlooked  that  point.  Neverthe- 
less, It  Is  now  too  late  to  correct  tbe  de- 
cision; and,  as  the  appellant  bas  relied 
apon  this  adjudication  In  bis  exception  to 
the  commissioner's  report,  that  exception 
•honid  have  been  sustained. 

Tbe  commlastoner  audited  a  debt  In 
favor  of  T.  F.  Bants  against  Peregrine 
Hays  and  otburs.  This  Judgment  was  ob- 
tained In  May,  1856,  and  execution  was  Is- 
saed  to  October  rules,  1866,  which  ekecu-' 
tlon  bore  tbe  following  Indorsement : 
**  Levied  on  one  horse,  Oct.  6, 1856,— all  the 

Sroperty  fonnd  to  satlsty  thta  O.  1».  J. 
.  NOKVAtf,  8. 0.  C."  There  was  rontfitfoii/ 
expoaaa  returnable  to  September  rules, 
1857.  Returned  Indorsed  aa  follows: 
"Made  by  sale  of  horse  this  day,  as 
bought  by  Thos.  B.  Fell,  $10.26,  Aug.  18, 
1857;  and  $146.76  made  by  virtue  of  the 
within  this  day.  May  27th,  1848.  J.  N. 
NoBHAH,  S.  O.  a"  Furthermore,  another 
S.  Ik.  Issued  to8eptemberrales.l869,  which 
was  returned  Indorsed  ABfollows:  "Levied 
on  three  head  of  horses.  R.  J.  Cbbito- 
WTTB,  S.  C  G.**  The  original  amount  of 
this  judgment  was  only  •188.88,  and,  un- 
der the  principles  which  we  have  adopted 
In  relation  to  old  executions,  we  must  pre- 
sume that  tbe  money  was  made,  and  the 
execution  was  satisfied.  We  find  two 
other  Judgments  In  the  same  situation. 
One  Is  a  Judgment  In  favor  of  L.  D.  May, 
use  of  John  Qlbbons,  execution  upon 
which  waa  levied  upon  one  cow  in  18BT» 


and  Indorsed,  **Property  not  sold,  for 
wan  t  of  bidders. "  Because  property 
levied  upon  Is  not  sold  at  one  sale,  or  at- 
tempted sale,  constitutes  no  reason  why 
we  should  regard  It  as  released  from  the 
Hen  of  execution,  and  we  must  preaume 
that  It  was  ultimately  sold,  cuid  the  debt 
paid.  For  the  same  reason,  a  small  debt 
In  favorof  Henry  Runnton,  execution  upon 
which  In  1859  was  levied  upon  two  buraea 
and  one  lot  of  cattle,  most  be  r^nrded  aa 
discharged. 

After  minute  and  careful  examlnatloa, 
these  are  the  only  errors  In  the  commla- 
slnner's  report,  and  In  the  decree  confirming 
It,  which  we  have  been  able  to  discov- 
er; and  for  these  errors  the  decree  com- 
plained of  must  be  reversed,  and  the  cause 
remauded  forfurther  proceedings.  It  must 
be  understood  that  the  whole  action -of 
tbe  circuit  court,  up  tu  the  point  at 
which  the  appeal  was  taken,  Is  approved 
and  affirmed,  except  in  regard  to  the  er- 
roneous allowance  and  auditing  of  tbe 
Judgments  we  have  specified  above.  It 
will  uot  be  necessary,  therefore,  when  tbe 
case  goes  back,  to  recommit  the  report; 
or,  if  recommitted,  nothing  le  to  t>e  re- 
garded as  having  been  Mt  open  by  our  de- 
cision, and  nothing  la  required  to  be  done, 
and  nothing  allowed  to  be  done,  except  to 
atilke  ont  the  lodgments  which  we  have 
speellled  as  erroneously  allowed. 


LAWSON 


07  W.  va.  1st) 
OONAWAT. 


(Siqmme  Oonrt  of  Appeals  of  West  Tliglnla. 
Deo.  8, 1882.) 

HALnuxmcn  —  Ktopfbi.  to  Sn  —  DaaaaB  ov 
Skill  — RsoiPBooAL  Dejtibs  or  FSTSiouir  amd 

PATISNT— BTI  DSNOB— PLBA.DIMO. 

1.  la  an  actloD  agabist  a  phyrioian  for  mal- 
practice, A  witaesB  testified  that  he  waa  "veil 
acquainted  with  the  pbrdoAl  ability  of  the  plaln- 
tUf  to  perform  manual  labor,  both  before  and 
since  the  breaking  of  hU  arm;  that  the  said 
plaintiff  before  the  Injnir.  was  a  strong,  aUe- 
bodied  man;  tibat  since  he  has  been  hort  tbe 
plaintUT  has  been  nnable  to  pwJuim  no  more 
than  one  half  a  man's  work;  that  witness  had 
worked  with  plalntifl  boHi  befcwe  tibe  arm  was 
broken  and  slnoe:  that  witness  and  plaintlfT  were 
both  farmers,  and  lived  near  tosethn."  TUa  tes- 
timony was  competent,  and  ought  not  to  hare 
been  ezeladed. 

2.  Hie  general  rule  la  that,  where  a  party 
Is  oompetMit  to  prore  the  modvea  and  intentlMis 
which  hare  governed  hts  own  ooaduet,  he  may 
atate  in  general  terms  that  ho  did  or  refrained 
from  doing  a  particular  thing,  material  to  tbe 
Issue,  on  account  of  intanntxKoi  reodved  from 
a  third  i»enon:  but  he  cannot  go  into  detaila,  or 

eve  converaationB  with  third  persona^  hM  not 
the  hearing  of  the  oma^ta  party. 
8.  When  a  phyilaan  is  employed  to  attend 
upon  a  aiek  person,  tils  emplojrmwit  cmtbines 
while  the  siunasa  laats,  nnless  pot  to  an  end 
far  titM  sssmt  of  the  parties,  w  revoked  by  the 
arprasa  dhmisaal  of  the  pfaysldan.  The  idiyil- 
cun  is  bound  to  bestow  such  reasonable  raainArr 
care,  aUll,  and  diligence  aa  physldaiu  In  tm 
same  ncl^borhood,  in  tbe  same  gennal  Une  <rf 
practice,  ordinarily  have  and  exerdse  In  Ilka 
esses.  Time  and  locaUty  are  to  be  taken  tnto 
the  aoootmt,  and  the  phyridan  Is  hoond  to  sjar- 
cisB  avenge  degree  oi  skin  possessed  by  the 
profesaloii  In  such  10081117.  In  ttie  ahoenoe  of 
■pedal  agreement,  his  engagement  la  to  attend 
the  case  as  long  aa  It  requires  attention,  onbas 
he^vssnoticeof  his  Intention  to  dlsiWBtfaue  Us 
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ridtB,  or  U  dlanlned,  u  aftnenSd:  and  b*  li 
bound  to  exerdse  reuonabto  and  ordinary  cars 

and  9kiU  in  determining  wben  his  attendancs 
should  cease,  Bnt  his  engagement  is  not  to  cnr« 
the  patimt;  that  is,  ha  does  not  insnre  that  his 
treatment  will  be  taeeenfioL  The  mere  failure 
to  effect  a  cure  .does  not  eren  raise  a  preemnp' 
tlon  of  a  want  of  prc^r  care,  skill,  and  diligence. 
It  is  the  duty  of  ^e  patient  to  co-operate  with 
Ham  physician,  and  to  conform  to  his  prescrlptiona 
and  directions,  and  if  he  neglect  to  do  so  he  can- 
not hold  the  physician  responsible  for  hia  own 
neglect.  On  tne  other  hand,  he  has  a  ri^t  to 
rdy  DDOn  the  instructiODB  and  directions  of  his 
physician,  and  incurs  no  liahUilr  by  so  doing. 

4.  If  a  phyncian  sue  for  his  services,  and 
there  is  no  api>earance  by  the  patient,  defendant 
in  l^t  suit,  reoorery  by  the  former  does  not  «• 
top  the  latter  from  bringing  a  cross  action  for 
malpractice;  but  If  he  appear,  unless  the  record 
show  Utat  It  was  not  to  defend,  but  solely  to  ^s- 
claim  the  waiver  to  his  own  right,  he  Is  estopped 
hj  Hie  Tooorery.  Htdt,  J.,  dissenting. 

fi.  A  declaration  charged  that  the  defendant, 
after  having  entered  upon  the  treatment  and 
cure  of  the  plaintifF,  "carelessly,  negligently,  and 
unskillfully  conducted  .himself  in  that  behalf," 
etc,  and  that  by  means  of  the  defeodanfs  '*care* 
less,  negligent,  improper,  and  unsMlIftil  atten- 
tion," etc,  the  injury  resnlted.  Under  these 
avoments,  the  plaintiff  might  recover  for  aban- 
donment of  his  treatment  by  tile  phyiAdan. 
(Syllabus  hy  the  Court} 

Error  to  drcalt  court,  Tyler  county. 

Action  on  the  caM  by  W.  S.  JjawBon 
agalnat  E.  B.  Cnnaway,  a  pbyBlcian.  to 
recover  damages  for  malpractice.  Yerdlct 
and  judgment  for  d^odant.  Plaintiff 
brings  error.  BeTemed. 

O.  D.  Swttb  and  Staurt  A  fV»T.  for 

?la)nti[t  In  error.  H.  M,  RuaseUauA  D.  F. 
*ugh,  lor  defendant  In  error. 

X.UCAB.  P.  This  was  an  action  on  the 
ease  for  damages  against  a  physician  for 
malpractice.  Tbe  plaintiff  sued  In  tbe  cliv 
colt  court  of  Tyler  county  lor  910,000  dam- 
ages, bnt  the  Jury  found  for  tbe  defeudant, 
and  the  court  gave  judgment.  The  plain- 
tiff moved  for  a  new  trial,  and  took  sun- 
dry exceptions,  and  tbe  case  comes  before 
this  court  on  tbe  bills  of  exception  re- 
serred  In  tbe  court  below,  and  made  a 
part  of  tbe  record.  We  will  take  these  up 
In  their  order,  and  dispose  of  sucb  of  them 
as  are  material  to  the  issue  tuTOlved. 

The  first  exception  Is  to  the  ruling  of  tbe 
eircait  court  in  excluding  the  following 
testimony  of  one  C.  W.  Smith,  called  tor 
tbe  plaintiff:  "Witness  testified  that  be 
was  well  acquainted  with  the  physical 
ability  of  tbe  plaintiff  to  perform  manual 
labor  both  before  and  since  the  breaking 
of  talaarm;  that  tbe  said  plaintiff,  before 
tbe  Injury,  was  a  strong,  able-bodied 
man ;  that  since  he  has  been  hurt  tbe  plain- 
tiff baa  been  unable  to  perform  no  more 
than  one  half  a  man's  work;  that  wit- 
ness bad  worked  with  plaintiff  both  before 
the  arm  was  broken  and  since;  that  wit- 
ness and  plaintiff  are  botb  farmers,  and 
lire  near  together.*  We  think  tbat  tbls 
was  competent  testimony,  and  was  im- 
properly exdnded.  It  is  the  expression  of 
ndther  an  opinion  nor  a  conclusion,  but  a 
fact  going  to  show  tbe  Inability  to  work 
CD  tbe  part  of  tbe  plaintiff,  as  compared 
with  bis  former  conditloa,  and  was  rele- 
vant and  proper.  In  the  form  given.  It 
was  certainly  not  rery  valoable  testimo- 


ny, bnt  that  wasfor  tbe  \nxy.  Ito  relevancy 
and  competency  were  unquestionable.  1 
Greenl.  Ev.  g  440. 

The  second  bill  of  exceptions  was  taken 
because  the  court  admitted  the  following 
testimony  given  by  the  defendant,  E.  B. 
Conaway,  in  bis  own  behalf:  "State 
whom  you  employed  to  treat  plaintiff's 
arm  after  the  5th  day  of  October,  1888. 
Answer.  On  the  6th  day  of  October,  1888, 
A.  Lawson  came  for  me  tu  go  toaee  plain- 
tiff, and  I  sent  Dr.  Smith  to  attend  blm. 
On  October  11, 1888, 1  sent  Smith  again. 
Question  by  aame:  State  nhut.  If  any- 
thing. Dr.  Smith  tuld  you  plaintiff  said  to 
him  (Smith)  about  coining  buck  to  see 
plaintiff  on  tbe  visit  of  Or.tober  11, 1888. 
A.  In  the  morning  Dr.  Smltb  told  me  tbat 
Lawson  had  discharged  us,— tbls  was  at 
my  office.  In  CentrevlUe,  tbe  morning  after 
tbe  visit,-— and  that  he  wanted  me  to  take 
a  haystack  on  the  bill. "  Tbe  general  rule 
Is,  where  a  party  Is  competent  to  prove 
tbe  motives  and  Intentluns  which  have 
governed  bis  own  conduct,  be  may"  state 
In  general  terms  that  be  did  or  refrained 
from  doing  a  thing  on  account  of  Infor- 
mation received  from  third  persons;  but 
be  cannot  go  Into  details  as  to  conversa- 
tions with  third  persons,  held  not  in  tbe 
hearlngof  theopposlte  party.  In  tbls  case 
the  witness  could  have  stated  tbat  be  re- 
frained from  paying  another  visit  to  the 
plaintiff,  who  was  bis  patient,  on  account 
of  Information  received  from  Dr.  Bmith, 
and  tbls  would  have  been  competent. 
But  the  conversation  itself,  or  tbe  words 
ol  Dr.  Smltb,  were  incompetent.  No  In- 
jury can  be  perceived,  however,  inasmueb 
as  Dr.  Smith  was  blmaelr  called,  and  proved 
the  conversation.  1  Qreenl.  Ev.  $  124. 

The  third  bill  of  exceptions  embraces  in- 
Stroctlon  No.  1  glvm  for  tbe  defendant 
over  tbe  objection  of  tbe  plaintiff.  Tbat 
Instractlon  is  as  f<dlows:  "Instruction 
No.  1:  Oentlemen  of  the  Jury,  It  Is  claimed 
by  tbe  plaintiff  that  the  defendant  was 
employed  to  treat  profeBslonally.as  a  sur- 
geon, his  injured  arm.  By  tbe  defendant 
accepting  the  employment  he  bound  him- 
self to  uBeln  his  treatment  of  the  arm  a 
reasonable,  ordinary  degree  of  care  and 
akill  of  the  profession  In  his  community 
bnt  be  did  not  undertake  to  use  the  hlgb 
est  degree  of  care  and  skill,  nor,  In  tbe  ab 
sence  of  a  special  agreement,  did  be  under 
take  to  perform  a  cur«.  Nor  can  ynn  in  • 
ler  that  the  defendant  was  negligent  sim- 
ply becaase  a  cure  was  not  effected.  Tbe 
burden  of  proving  bis  ease  by  a  prepon- 
derance of  the  evidence  rests  upon  the 
plaintiff.**  This  Instruction  Is  substan- 
tially  correct.  Knbn  v.  BrownOeld,  84  W 
Va.  256, 12  H.  E.  Rep.  619.  The  objection 
urged  against  it  by  counsel  is  that  it  ubcs 
tbe  word  "profession, "Instead  ofthe  more 
accurately  descriptive  terra,  "physicians 
in  good  standing."  Perhaps  the  latter 
words  would  have  been  better,  bnt  I  tblnk 
we  may  say  tbat  tbe  word  "  profession, " 
used  In  tbls  connection.  Is  equivalent  to 
"phyBiclauB  and  surgeons,"  and  the  quali- 
fying words,  "  In  good  standing, "  are  not 
generally  Inserted  by  the  text  writers. 
For  example,  Mr.  McClelland  defines  the 
contract  as  follows:  "The  Implied  con- 
tract oi  a  surgeon  Is  not  to  care,  but  to 
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poa«^  and  employ  In  the  treatment  ot  n 
case  sucb  reasonable  skill  aad  illllgence  as 
are  ordinarily  exercised  In  bis  profesclon 
by  thorouKbly  educated  sargeons;  and, 
In  JadRioK  ol  tbe  degree  o!  bklll  reqnlredt 
r^ara  la  to  be  had  to  tbe  adTanced  state 
of  the  professlnn  at  tbe  time."  The  au- 
thor farther  adds  the  followlns  qualUica- 
tloDs:  "Time  and  place  must  be  taken  In- 
to consideration.  BeasoDably,  as  much 
cannot  be  expected  ot  pliyslcians  In  remote 
localities,  where  he  Iscnt  off  from  opportu- 
nities of  improrement,  as  from  physicians 
llTlttK  in  eomm unities  where  opportuolty 
is  afforded  of  fweluR  disease  and  accidents 
under  mare  varied  forms;  nor  from  this 
latter  class  should  as  high  a  degree  of  at- 
tainments be  exacted  as  from  pbysiclatis 
connected  with  large  hospitals,  or  who 
reside  in  large  cities.  If  it  were  other- 
wise, we  should  find  bat  few  phyalclaus 
except  In  populous  commuultiea.  The 
very  favorable  rule  has  been  laid  down  In 
tbe  law  that  tbe  least  amount  of  akill, 
therefore,  with  which  a  fair  proportion  of 
tbe  practitioners  of  a  given  locality  are  en- 
dowed.  Is  taken  as  the  criterion  by  which 
to  Judge  tbe  physician's  ability  or  skill." 
McCIei.  Mai.  IH,  19.  In  tbe  case  of  Smotb- 
era  V.  Hanks,  84  Iowa.  286,  tbe  role  Is  laid 
down  that  the  meaaore  of  skill  and  dili- 
gence "Is  that  ordinarily  exercised  In  tbe 

grofesslon  by  the  members  thereof  as  a 
ody ;  that  is,  the  average  ot  tbe  reason- 
able skill  and  dillgenceordlnarlly exercised 
by  the  profession  as  a  whole. "  Tbe  in- 
■tructlon  la  therefore,  I  think,  eonched  In 
language  aabstantlally  correct,  and  not 
calculated  to  mislead  tbe  Jory. 

Instruction  No.  2  was  excepted  toby  tbe 
plaintiff  for  tbe  same  reasons  be  urged 
against  So.  1,  and  his  objections  have  al- 
ready been  answered.  The  same  may  be 
said  of  Instruction  No.  8,  which  relates  to 
the  discharge  ol  his  physicians  by  tbe 
plaiotlff.  That  iDBtructlon  isasfoltowa: 
'Instractton  No.  8:  If  the  Jury  find  from 
tbe  evidence  that  tbe  plaintiff,  through 
Dr.  W.  A.  Smith,  on  tbe  lltb  day  of  Octo- 
ber, 1888.  discharged  the  defendant  from 
the  management  and  treatmentof  hisarm, 
and  if  you  further  nud  from  the  evidence 
that  prior  to  the  11th  day  of  October, 
1888,  the  defendant  and  Dr.  W.  A.  Smith 
exercised  tbe  ordinary  care,  skill,  and  dili- 
gence of  theAr  pFofeaslon  in  their  comma- 
olty  in  the  management  and  treatment  of 
the  arm,  tben  you  must  return  a  verdict 
for  the  defendant."  All  otthe  authorities 
admit  that  tbe  patient  may  at  any  time 
discharge  or  dismiss  his  physician,  and 
from  that  moment  aach  phyaician  Is  re- 
lieved from  responsibility.  It  woald  be 
very  strange  If  tbe  law  were  otherwise. 

Tbe  fourth  Instruction  Is  asfullo ws :  "  If 
tbe  jury  believe  from  the  evidence  that  the 
plaintiff,  W.  S.  Lawflon.  by  his  own  negll- 
geace,  directly  contributed  in  any  degree 
to  the  Inju^  sued  for.  they  will  find  for  the 
dtfendant.  Aaan  abstract  proposition  of 
law,  thta  Inatmctlon  might  perhaps  be 
correct;  bnt,  under  the  evidence  set  oat  In 
this  record.  I  am  Inclined  to  thlnkltougbt 
not  to  have  been  given,  except  with  modi- 
fications. Supposing  the  theory  of  tbe 
defense  to  have  been  correct,— that  the  pa- 
tient bad  dismissed  his  physician  on  the 


11th  of  October,  and  that  subsequent  to 
that  date  tbe  patient  was  nt^llgent. 
Would  It  be  seriously  contended  that  this 
neglect  on  his  part  would  Interfere  with 
hia  right  ot  recovery,  provided  he  proved 
that  tbe  conduct  and  treatment  of  hi* 
physician  ap  to  tbe  lltb  October  bad  been 
utterly  unskillful,  and  totally  careless  and 
negligent?  I  think  not,  and  therefore  the 
instruction.  In  tbe  form  propounded,  was 
calculated  to  mislead,  and  should  uothave 
been  given.  So,  also.  If  the  physician,  at 
a  certain  peilnd,  wronglally  abandoned 
bis  patient,  and  Mt  falm  to  his  fate,  any 
subsequent  ncslcct  un  the  part -of  tbe  pa- 
tient would  not  prevent  bis  recovery.  In 
other  words,  the  contributory  negligence 
must  be  contemporaneous  with  tbe  main 
fact  charged  as  negligence.  In  order  to  pre- 
vent a  recovery ;  and  tbe  lastmction 
sboold  hare  been  so  framed  aa  to  adapt  it 
to  the  evidence,  and  to  leave  no  room  for 
mieapprebenslon  on  the  part  of  the  Jury. 

Tbe  fifth  Instruction  for  the  defendant  is 
aa  follows:  "Instruction  No.  6:  Tbe 
Jury  are  instructed  that  there  Is  no  issne 
in  this  case,  for  them  to  consider,  as  to 
whether  Dr.  Conaway  or  his  ag«nt  aban- 
doned the  treatnTent  of  plaintiff's  arm. 
The  only  Issne  is  whether  the  defendant. 
Dr.  Conaway,  or  bis  aifent,  Dr.  Smith, 
failed  to  exercise  the  ordinary  care  and 
skill  of  their  profession  Intheireommunity 
while  they  treated  tbe  arm."  This  In- 
struction is  plainly  erroneous,  and  should 
not  have  been  given.  The  charge  in  the 
amended  declaration  is  thattbedefendant. 
after  having  been  employed  as  physician 
and  surgeon. entered  upon  the  treatment 
and  cure  of  the  plaintiff,  and  so  "careless- 
ly, negligently, improperly,  and  unaklllfnlly 
conducted  himself  in  that  behalf,  and  then 
and  there  so  carelessly,  negligently,  Im- 
pr«)perly,  and  unsklllfully  applied  his  cnre 
and  treatment  upon  tbe  said  grievous 
hurts,  broken  bones,  injarlea,  eiita. 
bruises,  and  tractares  of  the  arm,"  etc., 
as  to  produce  damage.  The  declaration 
further  charges  that  Injury  resulted  to  the 
plaintiff  "by  means  of  the  careless,  negli- 
gent.lmpropnr,and  unskillful  attention  "on 
tbe  part  of  tbe  defendant.  This,  then,  Is 
the  complEdnt  and  averment  of  the  decla- 
ration; and  it  did  charge  and  give  full  no- 
tice to  the  defendant  that  be  was  required 
to  d^nd  himself  against  a  want  ot  at- 
tention, which  includes  abandonment,  al- 
most as  plainly  ns  it  that  term  had  been 
used.  Counsel  have  urged  that  abandon- 
ment was  not  charged  in  tbe  declaration, 
and  In  support  ot  their  proposition  cite  as 
to  the  case  of  Hawker  v.  Hallroad  Co.,  15 
W.  Va.  628,  and  Bemus  v.  Howard,  8 
Watts.  265.  In  tbe  first  of  these  eaaea  tbe 
declaration  charged  that  the  engineer  on 
a  railway  tralu  saw  tbe  plaintiff's  stock, 
and,  after  seeing  It,  so  negligently  con- 
ducted bis  train,  etc.,  as  to  Injure  or  kill 
it.  Under  this  declaration,  this  court  re- 
fused to  permit  tbe  plaiotlff  to  prove  that 
if  the  engineer  did  not  see  tbe  stock  It  was 
bis  own  fault  and  neglect,  and  that  be 
ought  to  have  seen  It.  Now,  admitting 
this  to  be  a  correct  decision,  (and  I  myaeU 
have  always  thought  U  too  technical.) 
tbatcasehaa  no  application  to  thefacts  of 
the  one  we  an  now  considering.   In  the 
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latter  the  arermuDts  of  tbe  declaration 
do,  by  nececwary  Impllcatloo,  cover  the 
charge  ot  abandoDment,  as  tbe  equlvaleDt 
ot  aeglectfal  attention  or  want  of  atten- 
tion. The  langaage  of  tbe  df^ilaratlon 
carefully  dtstlDgolshni  between  tbe  ansklll- 
fol  treatment  of  the  fracture  and  the  neg- 
ligent personal  or  professional  conduct  of 
the  physician,  and  distinctly  charges  both 
species  o(  negligence  and  carelessness. 
The  Pennaylranla  case  reported  In  3  Watts, 
255,  to  which  we  bare  been  cited,  la  Inap- 
plicable, for  tbo  reason  that,  lilt  be  cor- 
rectly atated  by  tba  court,  the  declaration 
did  not:  cbarge  a  want  of  attention  on 
tbe  part  oT  tbe  physician.  At  any  rate, 
all  we  can  say  Is  that,  if  there  Is  anythInK 
In  that  case  contrary  to  tbe  views  berElo 
ezprPAsed  upon  tbe  pleadings  and  evidence 
in  tbe  present  case,  the  former  Is  manifest- 
ly wrong. 

Tbe  ninth  bill  of  exceptions  embraces  1n- 
straetlon  No.  1,  asked  for  by  the  plaintiff, 
which  the  court  refused,  and  «are  an  in- 
Btroctlon  of  its  o  wn  In  lieu  thereof, 
against  the  objection  of  tbe  platntllT's 
cuunsel.  Tbe  Instruction  asked  for,  and 
tbe  modlficatlun,  are  as  follows:  "In- 
struction No.  1 :  Tbe  court  Instructs  tbe 
Inry  that  It  waa  tbe  duty  of  tbe  defend- 
ant, after  entering  upon  tbe  treatment  of 
tbe  pla I ntl tTs  fractured  arm,  to  me  all 
reasonable  care  and  diligence  In  treating 
tbe  Injuries  thereof,  and  that  the  pluintin 
bad  a  right  to  presnme  that  tbe  defendant 
bad  discharged  his  duty  as  such  physi- 
cian, and  aXao  bad  the  right  to  rely  upon 
the  treatment,  instructions,  anddlrectians 
given  to  him  by  the  defendant."  To  the 
giving  of  said  Instruction  the  defendant, 
by  counsel,  objected,  wblcb  objection  was 
HDStalned  by  the  court;  and  the  court.  In 
Hen  thereof,  gave  tbe  foUowlug  Instruc- 
tion, In  the  words  and  flgarea  following, 
Co  wit:  "No.  1:  If  the  jury  believe  that 
d^endant  undertook  the  treatment  ot 
plafutltt's  fractured  arm  as  surgeon,  It 
was  bis  duty  to  bring  to  Its  treatment 
reasonable  and  ordinary  care,  skill,  and 
diligence;  and  It  the  Jury  believe  that  tbe 
defendant  failed  to  discharge  such  duty 
with  ordinary  skill  and  care,  and  that  tbe 
Injury  complained  of  resulted  from  auch 
failure,  without  fault  or  negligence  on  tbe 
part  of  tba  plaintiff,  wblcb  by  ordinary 
eare  and  prudence  on  bis  part  could  have 
been  avoided,  then  defendant  Is  liable." 
It  will  be  observed  that  the  modlded  In- 
stmctlon  given  by  tbe  court  has  no  rela- 
tion to  that  asked  for  by  tbe  plalntllf,and 
totally  omits  all  reference  to  tbe  point  of 
law  upon  wbicta  the  plaintiff  was  insist- 
ing. Tbe  Instroetion,  In  form,  Is  not  hy- 
pothetical, bat  the  bypotbesle,  if  framed, 
could  only  have  Included  a  fact  which 
seems  to  have  been  taken  tor  granted,  and 
may  be  considered  as  a  concession  upon 
all  hands,  vis.  that  the  defendant  did  ac- 
tuaUy  enter  upon  the  treatment  ot  the 
plaintiff's  fractured  arm.  It  tbe  instroe- 
tion bad  said  that,  if  the  Jary  found  tbe  de- 
fendant entered  npon  the  treatment  ot  tbe 
plalntUTs  fractured  arm,  then  the  defend- 
ant was  bound  to  use  all  reasonable  care, 
etc..  and  tbe  plaintiff  had  a  right  to  rely 
on  Instrnetlons  and  directions,  It  any, 
given  by  tbe  detendaat,  tbe  proposttloe 


would  have  been  correct,  and  theloatme- 
tion  unobjectionable  in  form. 

Itbiuk  there  was  noerrorin  refusing  the 
plalntlff'stblrd instruction,  because  It  falls 
to  dlatlngulsb  between  the  expenses  and 
damages  reaalting  from  the  original  frac- 
ture and  those  consequent  opon  malprac- 
tice. Field,  Dam.  §  609;  Leigbton  v.  Sar- 
gent, 81  N.  H.  119. 

Before  closing.  It  la  perhaps  necessary 
to  deflne  with  more  accuracy  thau  we 
have  yet  done  the  Implied  contract  be- 
tween physician  and  patient,  the  viola- 
tion of  wblcb  on  tbe  part  of  tbe  former 
constitutes  malpractice.  When  a  physi- 
cian Is  employed  to  attend  npon  a  sick 
person,  bis  employment  continues  while 
tbe  sickneBs  lasts,  and  tbe  relation  of  phy- 
sician and  patient  continues,  unless  It  is 
put  an  end  to  by  the  assent  of  tbe  par- 
ties, or  is  revoked  by  tbeexpress  dismissal 
ot  the  pbyaldaD.  Tbe  ohysiclan  is  bonnd 
to  bestow  Bucb  reasonable,  ordinary  care, 
skill,  and  diligence  as  physicians  and  sur- 
geons in  tbe  same  nelRbborbood,  In  the 
same  general  line  of  practice,  onllnarlly 
have  and  exercise  in  like  case?.  Time  und 
locality  ure  to  be  taken  into  tbe  account, 
and  the  physician  is  bound  to  exercise  tbe 
avOTage  degree  ot  skill  posseeaed  by  tbe 
profession  In  aucb  localities.  In  tbe  ab- 
sence ot  special  agreement,  his  engag&- 
ment  Is  to  attend  the  case  as  long  as  It  re- 
quires attention,  unless  he  gives  notice  of 
his  Intention  to  discontinue  bis  visits,  or 
Is  dismissed  by  tbe  patient,  and  be  Is 
bound  toezercisereasonable  and  ordinary 
care  and  skill  In  determining  when  bis  at- 
tendance should  cease.  But  his  engage- 
ment is  not  to  cure  tbe  patient,  nor  does 
be  Insure  that  bis  treatment  will  be  suc- 
cessful. The  mere  failure  to  effect  a  cure 
does  not  even  raise  a  presumption  ot  a 
want  ot  proper  care,  skill,  and  diligence. 
It  is  tbe  duty  of  the  patient  to  co-operate 
with  the  physician,  and  to  conform  to  bis 
prescriptions  and  directions,  and  if  beneg- 
lect  to  do  so  be  cannot  hold  tbe  physician 
responHlble  for  tbe  consequences  of  his 
own  neglect.  On  tbe  other  band,  he  has 
a  right  to  rely  upon  the  Instructions  and 
directions  ot  his  physician,  and  incurs  no 
liability  by  doing  BO.  McClel.  Mai.  18,  19, 
109;  14  Amer.  &  Eng.  Enc.  Law.-SO.  82;  15 
Amer.  4r  Eng.  Enc.  Law,  489. 

A  feature  m  (be  case,  yet  to  be  noticed, 
is  the  fact  that  tbe  plaintiff  Introduced  a 
Justice  of  the  peaue,  who  proved,  substan- 
tially, that  for  bis  services  In  this  behalf 
the  defendant  recovered  a  Judgment 
against  the  plaintiff.  Tbe  docket  or  rec- 
ord, if  It  may  be  called  such,  ot  said  Jus- 
tice, was  before  tbe  Jury,  bnt  seems  to 
have  been  omitted  Intentionally  from  tbe 
record  here.  It  is  claimed  In  this  court 
by  counsel  for  defendant  In  error  that  this 
judgment  against  the  plaintiff  beluw  es- 
topped him  from  prosecuting  bis  cross 
action  for  malpractice.  As  the  case  will 
have  to  go  back  to  the  circuit  court,  we 
deem  It  our  duty  to  decide  this  interesting 
question.  As  a  general  rule,  estoppel  by 
a  former  Judgment  has  to  be  lutroduced 
by  a  special  plea  ot  res  adjadlcata.  No 
such  plea  was  offered  by  the  defendant  in 
this  case;  bnt,  on  tbe  other  band,  tbe 
plaintiff  bimselt  Introduced  tbls  record  of 
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the  maglBtrate'a  court:  and,  ttVe  bad  It 
b«rore  ofl,  we  sbonld  be  able  to  decide 
whether  the  plalntin  had  proved  himself 
out  of  court,— a  privilege  which  he  always 
lias  and,  tbroagb  his  counc>el,  not  unfre- 
quently,  though  unwittingly,  exerciser. 
The  question  involved  Is  this:  In  a  salt 
tQT  malpractice,  is  the  plaintiff  estopped 
by  a  Judgment  In  an  action  against  bim, 
brought  by  the  physician,  to  recover  com- 
pensation rpr  services  rendered  In  the 
same  case.  Upon  tbissubject  tbedet'lsloDs 
are  much  divided.  In  New  York,  In  the 
leading  case  of  Qatee  t.  Preston,  41  N.  Y. 
113,  and  In  Bellinger  v.  Cralgue,  SI  Barb. 
634,  tbe  affirmative  was  held,  and  such 
has  been  the  uniform  current  of  decision  in 
that  state.  Blair  r.  Bartlett,  76  N.  Y.  150 ; 
Dnnbam  t.  Bower,  77  N.  Y.  76.  New  Jer- 
sey. Arlian^as,  and  perhaps  other  atatee, 
have  followed  the  New  York  Utjcieilon. 
Ely  V.  Wilbur,  49  N.  J.  Law,  685,  10  Atl. 
Rep.  886,  441 ;  Dale  v.  Lumber  Co.,  48  Ark. 
188,  2  3.  W.  Bep.  703.  Upon  the  other 
hand,  In  Indiana,  Ohio.  Wisconsin,  and 
perhaps  other  states,  a  contrary  doctrine 
has  been  held.  Ooble  t.  Dillon,  86  Ind. 
327:  Sykes  v.  Bonner,!  Cln.  R.  464;  Res- 
sequle  v.  Byers,  52  Wis.  650,  9  N.  W.  Rep. 
779.  Tbe  dividing  line  between  the  New 
York  decisions  and  those  of  tbe  states 
which  have  taken  acontrary  view  Is  upon 
the  fact  whether  tbe  Judgmedt  obtained 
by  the  physician  was  a  Judgment  by  de- 
fault; for  tul  the  cases  concede  that  II  th^ 
patient  has  appeared,  and  defended  the 
action  on  the  ground  of  neglect  or  want 
of  skill,  the  Judgment  against  him  Is  an 
estoppel,  and  he  cannot  bring  his  cmsa- 
actlou  for  malpractice.  But  when  the 
Judgment  Is  by  defaolt,  and  no  defense 
whatever  has  been  made,  the  majority  of 
the  cases  would  seem  to  hold  that  the 
question  of  malpractice  or  diligence  and 
skill  was  not  Involved,  and  that  the  pa- 
tient has  not  impaired  nls  right  of  action 
by  neglecting  or  refusing  to  appear  to  tbe 
suit  against  blm.  Finding  this  contra- 
riety of  opinion  In  the  courts  of  last  re- 
sort, we  naturally  recur  to  tbe  text  writ- 
era  to  ascertain  how  the  scale  ought  to 
be  adjusted,  and  what  held  to  be  the  bet- 
ter opinion.  But,  Instead  of  resolving  our 
doubts,  we  find  tbe  conflict  renewed  with 
an  energy  almost  acrimonious  In  Its  vigor. 
We  find  that  Mr.  Blgelow  (1886)  dissents 
from  the  New  York  decisions  upon  the 
eronnd  that  the  right  to  ane  tor  malprac- 
tice was  a  cross  demand,  and  tbe  defend- 
ant might  elect  to  litigate  It  in  the  first 
suit,  hut  If  he  declined  to  do  so  it  was  re- 
served to  him  for  future  action.  On  page 
175  of  Blgelow  on  Esroppel,  he  thu^  com- 
ments upon  the  New  York  decisions : 
"Sucb  an  argument,  however,  like  tbe 
view  taken  by  tbe  courts  of  New  York, 
that  the  former  Judgment  has  shown  that 
the  "Sr vices  or  property,  according  to  the 
case,  were  of  valae,  while  the  second  suit 
declares  or  may  declare  the  same  to  be 
worthless,  Is  only  plausible;  for  a  Judg- 
ment on  default  is  not  equivalent,  in 
principle oronautborlty.  toa  Judgment  on 
an  issue  fought  out.  Judgment  on  de- 
fault la  good  for  tbe  primary  purpose  of 
a  Judgment  for  plaintiff.  It  gives  blm  the 
right  to  have  tba  aum  adjadged  eoUeeted. 


But  It  baa  not  tbe  tall  efleet  of  a  raa 
Judicata^  becaase  in  reality  it  hea  been  £x 

parte.  There  is  the  bestanthoritytorsay- 
Ing  that  Judgment  by  default  does  not 
conclude  defenses  In  confession  and  avoid- 
ance In  a  different  action.  And  If  tba 
view  here  presented,  that  the  cross  de- 
mand is  an  Independent  cause  of  action, 
is  correct,  it  cannot  matter  that  tbe  for- 
mer Judgment  was  rendered  upon  an  Iniae 
contested,  if  that  issue  did  not  embrace 
the  cross  demand."  Upon  tbe  other  hand, 
Mr.  Herman  (1886)  takes  the  opposite 
view,  and  denies  that  the  action  for  mal- 
practice can  be,  in  strict  legal  sense,  a 
conuterclalm,  and  hence  it  cannot,  he 
argues,  in  the  absence  ot  statatory  rego- 
lations,  be  the  snbject  of  an  independent 
action.  1  Herm.  Estop.  §  286.  Insertion 
236  be  states  bis  argament,  in  earnest 
and  vigorous  language,  as  tollowii: 
"Courts  malutaining  a  doctrine  contrary 
to  that  ot  Qates  v.  Preston  do  so,  except 
where  otherwise  compelled  by  statute,  by 
violating  every  orlnclple  on  which  tbe  doc- 
trine ot  rea  a^ndteata  is  founded.  With- 
out citing  again  tbe  long  and  unbroken 
line  ot  cases  which  will  be  louiid  ln  an- 
other portion  of  this  work,  we  may  state 
tbe  following  as  tbe  substance  of  the  de- 
cisions: First,the maxim, Interest  reipub- 
lica  ut  ait  Qais  Itttum,  has  never  yet  been 
questioned;  and,  second,  whenever  a  mat- 
ter Is  adjudicated,  such  Judgment  decides 
every  matter  wblcb  pertains  to  that  caose 
ot  action,  or  the  defense  eet  up,  or  which 
Is  Involved  In  the  measure  of  relief  to 
which  the  cause  of  action  or  defense  en- 
titles the  party,  even  tliough  such  matter 
may  not  be  set  furth  In  the  pleadlDge  so 
as  to  admit  proof  and  call  for  an  actual 
decision  npon  It.  This  principle  prevails 
tbrooghont  the  eivnixed  world,  with  bnt 
few  exceptions,  and  Includes,  not  only 
what  actually  was  determined,  but  also 
extends  to  erery  other  matter  which,  un- 
der the  Issues,  tbe  parties  might  have  liti- 
gated in  tne  case.— to  everything  wltbln 
the  knowledge  of  the  parties  which  might 
have  been  set  up  as  a  ground  of  relief  or 
defenae.  This  principle  la  bat  the  repeated 
reiteration  of  the  maxim  above  cited, 
which  is  so  deeply  fixed  in  the  law  ot  fan- 
damentals.  This  m  aln  ten  a  nee  ot  ttaia 
principle  Is  one  of  the  necessities  in  all 
civilized  communities,  and  it  has  been 
handed  down,  from  generation  to  genera- 
tion, without  ever  being  qaestioned,  antll 
the  present  time;  and  we  doubt  whether 
there  ever  can  be  a  so  w^-establtsbed  and 
universally  sustained  principle  otlaw.  A 
court  that  cannot  doubt,  dletingalsh, 
or  make  an  exception  to  a  well-settled 
rale  of  law  Is  among  tbe  Impoeslbtlltieb 
of  this  age.  Tbe  case  of  Gates  v.  Preatnx, 
follows  tbe  anlrersal  rule  above  elted.  Il 
tbe  early  caae  ot  Marriot  v.  Hampton, 
Term  R.  980,  It  was  held  that  where,  In 
an  action,  a  party  had  a  complete  de- 
tense,  aa  payment,  and  tailed  to  maintain 
it,  he  was  concluded  by  that  Judgment, 
and,  although  he  bad  tbe  written  receipt 
ot  tbe  plaintiff,  yet  be  was  compelled  to 
pay  the  same  money  twice.  This  princi- 
ple has  never  been  questioned.  So  a  party- 
having  a  defense  like  that  ot  aaary,  Hml* 
tatlon,  eovertore,  a  atatntozy  right  of 
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ezemptlon,  or  any  defebse  wbleta  will  de- 
feat a  plalntid'a  clatm,  and  fallB  to  set  op 
flDch  (lefenHe,  cannot  thereafter  r^tlgate 
matter  wbleta  would  ham  defeated  the 
plBiDtllTs  action  In  another  caoae  be- 
tween the  same  parties  by  elmply  reveni- 
ing  their  poaltlona  aa  parties."  A  later 
writer,  (1891.)  aa  nmplre  In  the  dispute  be- 
tween Herman  and  Btgeluw,  decides 
against  the  New  York  view,  and  anpporta 
the  weatern  cases,  aa  bavloK  the  better 
reason,  (2  Black,  Judsm.  S  7690  "Thiia, 
where  a  physician  eued  a  party  for  serv- 
ices rendered  by  him  lu  treatlOK  a  broken 
limb,  and  the  defendant  appeared  and 
pleaded  generaldenlal, It  waaheld  that  Che 
fact  of  performance  of  plaintirr'a  contract 
waa  Impliedly  averred  and  denied  by  the 
pleadinffs,  and  that  a  Jodgment  in  faror 
of  the  plaintiff  for  the  services  MS  claimed 
neceasarUy  Included  the  fact  of  due  per- 
tormauce  by  the  plaintiff,  and  that  the 
qnestlon  of  malpractice  waa  Involved  In 
the  Issue,  and  concluded  by  the  Judgment, 
BO  that  the  patient  could  not  tbereafte'r 
aue  upon  that  canoe  of  action.  And  a 
■Imllar  role  has  been  applk-d  In  Massa- 
cbnaettfl,  thoush  tbe  services  were  of  an 
entirely  different  nature,  where  d^nae 
was  taken  to  the  first  action  on  the 
groand  of  negliKence.  hut  without  seek- 
yng.to  reconp  the  damages.  Bat  these 
eases  have  been  vigorously  critlciBed  and 
resolutely  denied  In  decisions  rendered  In 
other  states,  which  seem  to  as  to  be  mncb 
better  supported  by  legal  reaaon  and  the 
best  conalderattons  of  convenience  and 
jDdtlce.  This  may  be  HloBtrated  by  the 
Jndgnient  In  the  caae  of  Beaaeqnle  v.  By- 
era,  52  Wis.  660,  9  N.  W,  Hep.  779,  where, 
after  an  action  was  commeaced  for  mal- 
practice in  attendance  upon  a  certain  case, 
defendant  Instltnted  a  salt  beforea  Justice 
of  the  peace  for  the  value  of  his  serTicea 
for  BQCb  attendance,  In  wblch  suit  the  de- 
fendant Interposed  a  general  denial  as  to 
the  value  of  the  serTicea,  but  afterwards 
failed  to  appear  at  the  trial,  and  Judg- 
ment  was  given  for  the  physician  for  the 
amonnt  he  claimed.  It  waa  heldtbateuch 
Judgment  was  no  defense  to  the  action  for 
malpractice,  and  a  anpplementary  an- 
swer setting  It  up  aa  a  plea  In  bar  was  de- 
murrable. * 

Amidst  this  great  contrariety  of  opin- 
ion, we  must  draw  onr  conclusions  In  con- 
formity with  the  spirit  of  our  own  deel- 
elons,  and  according  to  the  dictates  of  a 
sound  adherence  togeneral  principles.  Nu 
enurt  baa  InsiBted  more  strennonsly  npon 
the  doctrine  of  /irfffcata  than  has  our 
own.  Western  M.  A  M.  Co.  v.  Virginia  G. 
C.  Co., 10  W.Va.250;  Henry  t.  Davis,  13  W. 
Va.  280:  Gorrotbera  v.  Sargent,  20  W.  Va. 
351;  Mason  v.  Bridge  Co.,  Id.  228;  Wand- 
ling  V.  Straw.25  W.  Va.  692;  McCoy  v.  Mc- 
Coy. 29  W.  Va.  794,  2S.  £.  Bep.  809:  Sea- 
brlgbt  T.  Heabrlght,  SR  W.  Va.  162, 10  S.  E. 
Bw.266;  Paraons  t.  RIley,8S  W.Va.4e4, 10 
8.  B.  Rep.  HM;  Sayre'a  Adm'r  t.  Harpold, 
8S  W.Va.  668,11  S.^.  Bep.  16.  Nevertheless, 
I  think  a  safe  conclusion  to  be  reached  Is 
that  U  the  physician  sue  for  coropensallon 
for  his  servlceis,  and  there  Ib  no  appearance 
by  the  patient,  a  recovery  by  tbt;  former 
doea  not  estop  the  latter  from  bringing 
bla  cross  aetiOD  for  malpractice;  bat  If  be 


appear,  (unless  the  record  show  that  It 
waa  not  to  defend,  but  solely  to  disclaim 
the  waiver  of  bis  own  right,)  be  Is  es- 
topped by  tbereeorery.  The  r^bt  to  soe 
for  malpractice  la  both  a  defense  and  a 
subjeet  for  croas  action,  and  if  used  lor 
either  purpose — that  Is,  either  Jby  way  of 
defense  or  recoupment — Ic  destroys  the 
vitality  of  the  claim,  if  sought  to  be  used 
In  an  independent  action;  and.  If  the  pa- 
tient has  appeared  in  the  snltby  the  physi- 
cian, he  was  bound  to  make  all  the  de- 
fenses be  had,  and  hence  bnls  estopped  by 
the  fact  that  he  had  a  defense  of  malprac- 
tice, of  which  he  tailed  to  avail  litmeelf. 
But,  If  he  has  not  appeared,  then  the  ques- 
tion of  malpractice  has  never  been  adjndl- 
cated,  and  he  Is  at  liberty  to  assert  bis 
claim  by  an  Independent  action.  For  the 
raaROQB  stated,  the  Judgment  of  the  circuit 
court  mnat  be  reversed,  the  cause  remand- 
ed, the  verdict  set  aside,  and  a  venire  de 
aoTO  awarded,  and  in  the  new  trial  the 
circuit  court  will  coodoct  its  proceeding 
in  aecordance  wltb  the  principles  herein 
annoonced. 

Holt,  J.,  idlaBett^a/f.)  Ve  still  retain 
the  common-law  system  of  pleading. 
thoDgb  greatly  modified,  and  the  well- 
known  common-law  claasiflcatinn  of  per- 
aonal  actions  Into  actions  ex  cootracta 
and  ex  delicto  is  still  kept  up.  In  fact,  the 
daasiflcatlon  mast  be  a  somewhat  natural 
one,  fur  we  see  It  carefully  observed  nndei 
the  modem  systems  of  code  pleading. 
Even  the  substantive  law  Itaelf,  treating 
of  correlative  civil  rights  and  duties,  Is 
now  classified  and  dlscufised,  for  the  most 
part,  under  the  general  heads  of  contracts 
and  torta.  It  la  fair,  therefore,  to  con- 
clnde  that  the  distinctions  wblch  have  led 
to  this  classification.  In'  both  the  snbstan- 
tlve  and  objective  law,  are  foanded  some- 
what in  the  nature  of  the  things  them* 
selves,  or  have  been  fonnd  to  be  useful  and 
convenient  in  practice,  and  so  should  not 
be  lightly  disregarded  and  confounded; 
tor  system  depends  upon  aclence,  and 
science  upon  classiflcatloo.  This  was  a 
common-law  action  of  trespass  on  the 
case,  in  tort,  brought  by  the  plaintiff, 
Lawaon,  against  d^endant,  Gonaway,  to 
recover  damages  for  malpractice  In  treat- 
ing a  fracture  of  plaintiff's  arm,  with  dam- 
ages laid  at  $10,000.  The  case  was  tried 
on  a  plea  of  not  guilty,  and  no  other,  and 
the  Jury  funnd  In  favorof  defendant.  Dur- 
ing the  trial  It  came  oat  in  evidence  on 
plaintiff's  side  that  Dr.Conaway  bad  sued 
the  plaintiff  beforea  Jnstlce  for  his  services 
In  treating  the  plaintiff's  arm,  and  had  re- 
covered a  Jndgraent  for  $18.  to  show,  I 
suppose,  that  defendant  had  collected  his 
fee.  Counsel  for  the  defendant.  Dr.  Cona- 
way,  contend  that  wben  the  doctor  sued 
for  hie  bill  there  was  involved  in  that  the 
very  question  which  was  passed  apou  by 
the  Jury  In  tbe  case  at  law,  elting  as  an- 
ttaority  lorsucta  contention  Ely  v.  Wilbur, 
49  N.  J.  Law,  685,  10  Atl.  Hep.  886,  441; 
Dale  T.  Lumber  Co.,  4»  ArK.  188,  2  8.  W, 
Bep.  70S;  Bellinger  v.Cralgae,Al  Barb. 684; 
Blair  v.  Bartlett,  75  N.  Y.  150.  I  think  it 
could  btf  shown  that  the  weight  of  au- 
thority is  tbe  other  way,  under  code  prac- 
tice, as  well  as  at  common  law.  1  undw- 
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stand  OQr  law  opon  tbe  subject,  apart 
from  chapter  60  of  tbe  code,  to  lie  as  fol- 
lows :  Tbe  malpraetlw  described  in  plain- 
tlR*B  declaration  la  a  common-law  tort, 
and  properiy  made  the  subject  of  an  ac- 
tion In  case.  Bat  becaase  It  Is  a  tort 
whlcb  results  from  a  breach  of  duty,  and 
relating  to  and  directly  srowlog  out  of 
the  services  of  Dr.  Conaway  as  a  sargeon, 
for  whicb  service  liawson  bad  agreed  ex- 

Eressly  or  Impliedly  to  pay.  It  may,  at 
lawBun's  option,  be  filed  as  a  recnnpment 
against  tbe  surgeon's  salt  for  bis  serTlces. 
But  LawsoD  is  not  compelled  to  put  It  In. 
by  way  of  recoupment  or  counterclaim, 
on  palD  of  being  thereafter  barred  by  tbe 
judgmunt  in  tbe  action  for  such  services. 
Oar  practice  is  to  leave  tbis  to  the  choice 
of  Lawson,  so  that  be  may  act  npon  anch 
eonsidnratlons  of  fitness,  convenience,  and 
tbe  like,  as  tbe  circumstances  of  bis  case 
may  dictate,  in  rpgard  to  the  time  and  the 
mode  of  enforcing  his  claim  for  damages; 
and  no  better  Illustration  can  be  glveu  of 
the  fitness  of  leaving  tu  hlra  such  choice 
than  the  case  In  hand,  fur  In  this  state  tbe 
Jnrisdlction  of  a  Justice,  though  lai^e.  is 
special,  and  limited  to  9S00,  while  the  plain- 
tiff's account  for  f  18  conld  not  be  .sued  lor 
In  the  courts  of  general  Jurisdiction,  be- 
causetoo  small.  Thepatlent'sclalm  could 
not  be  recovered  before  a  Justice,  thongh 
fully  proved,  because  ton  large.  See  sec- 
tions 52.56,  c.  50,  Code,  wbere  It  Is  perhaps 
included  nnderthe  term  "Counterclaim,'* 
bat  tbe  option  fa  given  to  sue  for  the 
whole  amount  in  any  court  having  Juris- 
diction. If  the  plaintiff,  Lawson,  had  ap- 
peared before  the  Justice,  and  filed  hisclulm 
of  910,000  for  malpractice  as  a  couoter- 
claim  In  defense  or  redaction  of  the  doc- 
tor's claim  of  f  18  for  bis  services,  and  918 
bad  been  thus  used.  It  Is  by  no  means  clear 
that  he  eonld  afterwards  have  sued  for 
tbe  excess.  But  this  involves  questions 
that  I  do  not  care  now  to  discuss;  for  If 
Lawson's  demand  for  910,000  Is  a  connter- 
clalm,  within  the  meaning  of  the  term  us 
used  In  section  55  of  chapter  50,  then  the 
option  Is  given  him  to  sue  for  tbe  whole 
amount  in  any  court  having  Jurisdiction, 
and  BO  he  would  not  be  precluded  from 
maintaining  this  action  ex  delicto,  al- 
though, when  sued  by  Or.  Conaway,  be- 
fore tbe  Justice,  fur  91^1  he  appeared  and 
otherwise  answered  the  action,  yet  did 
not  produce  his  claim  for  tbe  910,000,  with 
hie  evidence  in  support  thereof.  Fur  these 
reasfms,  I  am  constrained  to  dissent  from 
the  doctrine  laid  down  in  point  No.  4  ol 
the  head  notes,  especially  as  I  do  not  re- 

gard  such  question  of  reajadbsata  aa  fair* 
J  arising  on  this  record. 


(37  W.  Va.  2i2) 

TRAPNBLL  et  al.  v.  OONKLYN  et  al. 
(Supreme  Court  of  Appeals  of  Wert  Virginia. 
Dec  10,  1892.) 

H4BRIBD  WCUBN  — SbPABUB  BSTATS— EnCAOIXO 

IV  BmursM— SnvioBB  bt  Ihboi.vsnt  Hosbaxd 

—  HlOHTB  or  CSBDITOBB  —  EmaN0U*1,1I0K  OF 
ChILI>— LSOAOT  TO  WlIK. 

1.  Property  pnrchaaed  by  a  married  woman 
from  a  person  other  than  her  bnaband  It  hoe 
>q>arate  property,  although  purchased  on  credit, 
and  paid  for  out  of  profits  srUins  from  Its  use 


hf  her,  and  altiiouA  wlien  purchased  she  had 
no  separate  estate. 

2.  A  married  woman  owoins  separate  estate, 
and  liviDg  with  her  husband,  though  she  miiy  not 
engage  in  business  generally,  may  employ  sudi 
estate  in  bndness  to  which  It  Is  adapted;  and, 
though  her  labor  and  skill  enter  into  the  employ- 
ment of  such  estate,  the  profits  are  her  separate 
estate,  as  also  any  proper^  purchased  therewith. 

3.  Section  13,  c.  66,  Code  1887,  relate  not 
to  wires  living  with  thdr  husbands  employing 
their  separate  estate  in  business,  but  only  to 
those  living  separate  and  apart  from  their  hns- 
banda.  That  section  does  not  prohiUt  wives  Ut- 
ing  with  thrir  husbands  and  owning  separate  es- 
tate from  engaging  wltli  it  In  huslnesa. 

4.  Tbe  fact  that  an  insolvent  husband  tqI- 
tmtaiily  bestows  his  labor  and  skill  in  the  busi- 
ness of  farming  carried  on  hj  his  wife  upon 
land  which  is  her  separate  property,  and  operat- 
ed with  her  separate  property,  will  not,  in  the 
absence  of  fraud,  render  toe  products  the  proper- 
ly of  the  husband  and  liable  for  his  debts.  If 
such  products,  after  the  support  of  the  family, 
leave  a  surplus  in  property  attributable  to  bis 
skill  and  labor,  equity  would  make  a  just  appor- 
tionment between  wife  and  creditors. 

6.  The  marital  relation  does  not  prevent  the 
husband  from  acting  as  his  wife's  agent  in  mnn- 
agtng  her  separate  estate. 

6.  Though  a  father  is  entlded  to  the  services 
of  hia  minor  child,  and  property  coming  from  his 
labor  Is  liable  to  the  father's  debts,  yet  the  fa- 
ther, though  insolvent,  may  emancipate  the  child, 
and  then  the  child's  services  will  no  longer  be- 
long to  the  father,  or  his  earnings  liable  to  his 
debts. 

7.  If  a  minor  child,  with  the  father's  con- 
sent, i^VB  his  mother  the  benefit  of  his  labor  on 
her  Bq^rate  estate,  profits  wrought  tythe  child's 
labor  will  not  be  liable  for  the  father's  debts. 

8.  Mingling  wife's  separate  property  with 
proper^  of  the  husband,  discussed. 

0.  Where  prior  to  April  1,  1869,  a  man  mar- 
ried a  woman  entitled  to  a  legacy,  under  a  will 
taking  effect  prior  to  that  date,  but  he  did  no  act 
to  reduce  the  legacy  to  poRsension  prior  to  that 
date-,  section  3,  c.  66,  of  the  Code  made  it  her 
separate  estate,  cutting  off  his  right  to  reduce  it 
to  possession. 

10.  In  a  contest  between  creditors  and  &  wife 
claiming  property  levied  upon  as  the  husband's 
property  under  executions  against  him,  declara- 
tions of  the  husband  aa  to  the  ownership  of  the 
property  are  not  admissible  as  evidence  against 
the  wife. 
(Syllabus  W  the  CourtJ 

Error  to  circuit  court,  Jefferson  county ; 
.ToRBPH  S.  DucswAi.t,,  Judge. 

Action  under  chapter  107  of  the  Code,  by 
.losepbTrapnell  and  John  B.CroftaKalnst 
James  H.Conklyn  and  others,  to  settle  the 
right  tocertaln  property  claimed  bySuean 
C.  Conklyn.  wife  of  defendant  Conklyn. 
Verdict  and  Judgmentfor  plaintiff.  Snsan 
C.  Conklyn  brings  error.  Reversed. 

Cleoo  Moore  and  J.  J.  Wllliama,  lor 
plaintiff  in  error.  JF^trr^t  W.  Brown  and 
J.  F.  EoglOt  for  dtfendants  in  error. 

Bbannon,  J.  Personal  property  was 
levied  upon  as  property  of  James  H.Conk- 
lyn, under  executions  against  him  and  bis 
wife.  Susan  C.  Conklyn,  claiming  it.  A 
trial  was  had  by  a  Jury  In  the  circuit  court 
of  Jefferson  connty,  under  Code,  c.  107, 
1,  6,  6,  to  settle  the  right  thereto  between 
Mrs.  Conklyn  and  TrapneU  and  Croft,  use, 
etc.,  the  execution  creditors,  resulting  In  a 
verdict  finding  part  of  said  property  to  be 
the  property  of  said  James  A.  Conklyn, 
and  from  the  Judgment  carrying  aaid  ver 
diet  into  execution  Un.  Conklyn  obtained 
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thlg  writ  of  error.  Tbe  real  merltB  of  tbe 
case  are  involved  In  the  motion  of  Mrs. 
Conklyn  to  aet  aAlde  tbe  verdict,  becaaae 
eootrary  to  tbe  evidence,  which  was  over- 
ruled. Jamea  H.  Conklyn,  becoming  In- 
rolved  an  March  28. 18^.  eurrendered  all 
bifl  land  ami  peraonalty,  except  $75  hou8& 
hold  Kooda.  (the  eatata  conveyed  betog 
very  conalderable  in  ainonnt,'^  to  bla  cred- 
Itora  by  a  deed  of  troat,  under  wblcb,  on 
April  Stt,  1886,  tbe  trustee  sold  tbe  perRonal 
property,  and  In  Angoat,  1S86.  aold  the 
farm  on  which  Conklyn  realded,  81  acrea. 
Daniel  Hefflebower,  who  la  tbe  brother 
of  Mra.  Conklyn.  purchased  said  farm  for 
bis  wife,  and  it  was  paid  foroat  orberneD- 
arate  estate.  Daniel  Hefflebower  bought 
at  tbe  tmatee'a  sale  tbe  wheat  growing 
upon  aald  81  acme  for  bis  sister.  Mrs,  Conk- 
lyn, also  a  roan  mare,  at  thp  price  ol 
64,  for  the  purpoae  ol  fumiahing  hia  sister 
vlth  means  to  farm  ;  and,  acting  for  bia 
wife,  Hefflebower  leased  tbe  farm  to  bis 
sister,  Mra.  Conklyn,  attar  be  porcbaaed  It. 
Hefflebower  aold  tbe  wheat  and  mare  and 
colt  to  Mra. Conklyn  on  credit  at  tbe  same 
price  he  paid,  end  afterwarda  she  cut  tbe 
said  wheat,  and  out  of  It  partly  paid  'or 
it  and  the  mare  and  colt.  Mrs.  Naucy 
Conklyn,  mother  of  James  H.  Conklyn,  in 
December,  1884,  leased  tor  no  definite  time 
another  tractot  land,  which,  on  becoming 
ionolvent.  be  turned  over  to  bla  wife  to  be 
farmed,  and  which  was  farmed  by  her  In 
connection  with  and  tntheaame  roanner 
as  the  m-acre  farm.  Mrs.  Suaan  C.  Conk- 
lyn, while  living  with  her  husband,  to 
some  extent  with  his  asHletance  and  tbe 
assistance  of  her  son,  about  18  years  of 
age,  and  of  a  hired  man,  lo  1885  put  out  a 
corn  crop  on  both  said  tracts  of  land,  us- 
ing, with  the  trustee's  consent,  until  29tb 
April,  the  horses  and  farming  implements 
of  James  H.  Conklyn  conveyed  in  said  deed 
nf  trust.  While  Mrs.  Conklyn  was  (arm- 
ing she  bad  tbe  help  ol  farming  Implements 
and  horses  lent  to  her  by  ber  brother. 
Daniel  Hefflebower,  and  other  aaslatance 
from  bim.  He  gave  ber  five  hogs  to  stock 
tbe  farm.  Thusequlpped.she  began  farm- 
ing both  farms,  tbe  son,  with  the  father's 
consent,  working  the  farms  with  hunda 
hired  from  time  to  time,  and  paid  for  out 
of  thefiroeeedsof  the  farm,  the  son  baring 
no  contract,  but  receiving  from  time  to 
time  aoch  amounts  of  money  as  could  be 
spared,  amounting  to  9150,  Including  cloth- 
ing. Tbe  husband  was  absent  much  of 
the  time,  selling  machinery  on  commisaion 
for  a  firm,  and  tor  many  months  physical- 
ly and  mentally  incapacitated  bs  disease 
for  work  or  buslneas  to  any  extent,  and 
for  a  time  in  a  hospital.  When  at  home 
and  not  Incapacitated,  he  gave  some  help 
on  tbe  farm,  and  to  some  extent  assisted 
tbe  wife  and  sou  in  superintending  and 
managing  it.  He  acted  generally  as  bis 
wlt«rs  agent  In  selling  and  buying,  bnt  tbe 
son  and  Mra. Oonklyn's  brother  frequently 
took  part.  From  the  proceedsof  thefarm 
eo  operated,  and  on  credit  given  to  ber  by 
It,  tbe  operating  expenses,  household  ex- 
penses, Hod  such  articles  as  stock  and 
other  tbloig^  as  were  needed  were  provid- 
ed from  time  to  time.  At  a  aaleof  John 
Banner  in  March,  1886,  a  black  mare  was 
bnngbt  by  Hefflebower  for  bis  slater,  lor 


91S7,  an  which  was  credited  f41,  the  price 
of  a  colt  of  hers  which  bad  been  sold  at 
said  sale, and  Ita  priee  takenup  in  the  bill; 
and  lor  996,  the  balance,  James  H.  Conk- 
lyn ga  ve  bis  note  as  bla  wife'B  agent.  In- 
dorsed by  Hefflebower.  and  paid  by  him 
when  due.  In  March,  1887,  at  aaaleofCol. 
Qibaon's,  Hefflebower  porcbaaed  tor  bis 
sister  a  bay  bone,  for  wblcb  her  busband 
as  her  agent  gave  bis  note,  indorsed  by 
Hefflebower,  which  was  paid  wbeu  dne  by 
young  Conklyn,  the  son  above  mentioned, 
with  Hefflehower's  check  fur  flOO  to 
young  Conklyn,  lent  by  Hefflebower  to  his 
sister  on  tbe  son's  request,  by  bis  motber'a 
direction;  and  tbe  balance  waa  paid  by 
tbe  son  with  money  fnmiebed  by  the 
mother.  That  on  loans  and  tbe  aaleof 
said  property  by  Hefflebower  to  bia  sister 
payments  were  made  from  time  to  time 
out  ol  tbe  proceeds  of  tbe  farm,  and  out  of 
them  and  other  transactions  grew  an  ac- 
count on  which  a  balance  remained  uu-' 
pafd,eBtlma(ed  tcV  beBome975.  Tbe  prop- 
erty levied  on  was  derived  as  follows: 
The  sorrel  colt  was  tb«  foal  of  tbe  mare 
bouKht  at  Benner's  sale.  Two  colts  were 
descendants  of  tbe  roan  mare  aold  at  the 
trustee's  sale  and  the  bay  horse  Itought 
at  Gibson's  sale.  A  wagon  was  bought  by 
Jamea  H.  Conklyn.  as  agent  for  hit!  wife, 
on  credit,  and  paid  tor  out  of  money  sup- 
plied by  tbe  wife  out  of  a  payment  by 
Daniel  Hefflebower,  as  executor  nf  his 
father,  upon  a  legacy  of  9300  to  Mrs.  Conk- 
lyn ander  the  will  erf  herfatlier,  probated 
In  1S67,  which  money  was  pnld  her  In  181H). 
The  hoga  were  Increase  of  thoee  given  to 
Mra.  Conklyn  by  ber  brother  In  1885.  A 
horserake  was  bought  on  the  credit  ol  tbe 
farm,  and  paid  for  out  of  its  proceeds. 
Crops  levied  on  were  raised  on  tbe  farms 
In  1890,  In  the  manner  atoresald.  Tbe  ver- 
dict relieved  the  bogs  and  wagon  from  the 
executions.  At  the  date  of  the  sale  by  the 
trtistee.  Mrs.  Conklyn  bad  no  separate  es- 
tate «iavettae  $800  legacy  nnderberlatlier*B 
will. 

Tbe  theory  upon  wblchlt  Iselalmed  that 
all  tbe  property  fonnd  by  tbe  Jnry  to  be 
property  of  James  H.  Conklyn,  and  liable 
for  bla  debts,  is  that  at  the  start,  the  date 
of  the  sale  of  his  property  under  the  deed 
of  trust.  Mrs.  Conklyn  bad  no  separate  es- 
tate whatever;  that  she  purchased  the 
personal  property  pumbasod  at  the  sale 
by  ber  brother  ot  bIm  wholly  on  credit; 
that  tbe  property  and  Its  Increase  cannot 
be  regarded  tbe  wife's,  because  It  started 
with  no  separate  estate  as  a  haals ;  was 
not  acquired  with  a  separate  estate;  that 
something  cannot  come  from  nothing,  so 
to  speak,  and  a  separate  estate  cannot 
arise  from  mere  credit  to  tbe  wife  not 
based  on  separate  Estate.  That  tbe  per- 
sonal property  waa  paid  for  out  uf  the 
Issues  ot  tbe  farms,  wblcb  were  produced 
by  farming  operations  by  tbe  labor  of  tbe 
husband  and  bis  Infant  son,  which  of 
right  belong  to  the  creditors;  and  so  far 
as  that  labor  may  be  said  not  to  have 
produced  such  proceeds,  or  even  If  they 
bad  not  contributed  thereto,  as  tbe  farm 
was  operated  by  tbe  wife.  Its  proceeds  are 
to  be  regarded  as  tbe  wife's  earnings,  be- 
longing by  law  to  ttas  husband;  and  tbue 
neither  Out  property  nor  mips  would  be 
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ben.   We  can  twy  on  tbe  facts  certified  as 

facts  that  when  Daniul  Hefflebower  pnr- 
ctaaaed  property  aolfl  at  the  truatee's  sale, 
paying  to  the  eredltor'a  asc,  be  becanid 
boaa  ffde  owner  of  It,  and  add  It  to  hla 
sister,  Mrs.  Conklyn.  But  It  waa  sold  on 
credit,  and  It  iaaaid  separate  estate  can* 
not  arise  from  the  wlfp's  credit,  bat.  If  a 
pnrcbaaet  tt  must  be  made  witb  ber  eepa- 
rate  estate.  Tbere  are  declslona  In  Penn- 
sylvania that  a  pnrcbaaa  by  a  married 
woman  purely  on  credit,  she  having  no 
separate  estate,  is  bat  an  acqalaitlon  by  a 
married  woman,  and  at  the  Instant  of  the 
purchase  it  becomes  tbe  tauaband's  prop- 
erty, even  thongb  it  be  paid  for  out  of  its 
own  proceeds;  but  the  current  ot  author- 
ity and  reason  do  not  sustain  this  posi- 
tion. By  the  aale  the  title  pasaes  to  tbe 
wile,  not  the  husband,  for  he  is  not  a  par- 
ty to  it.  Under  common  law  It  would 
vest  In  him;  but  onr  statute  broadly  and 
uncoQditlooally  aaya  that  a  married  wo- 
man may  take  from  any  one  save  her  hns- 
banil,  and  hold  to  her  aole  use,  any  prop- 
erty, as  If  she  were  single.  Under  a  pni^ 
chase  by  a  single  woman  she  would  be 
Seated  with  legal  title.  The  statute  gives 
the  wife  capacity  to  take  and  bold  as  If 
single.  Whence  does  tbe  husband  acquire 
title?  The  common  la  won  this  point  has 
been  awept  away.  Where  Is  tbe  law  that 
gives  tbe  man  tbe  tltlat  We  find  one  to 
give  tbe  woman  title  In  Code,  c.  66,  {  8. 
Mr.  BlHhop,  with  that  strength  of  reason- 
ing andanaiyslswhlcbcbaracteHzesall  bis 
law  works,  probes  this  matter  to  the  bot- 
tom, and  maintains  tbe  view  that  It  Is  her 
separate  estate.  He  says:  "If  a  third 
person  makes  a  gift  to  the  wife  of  proper- 
ty, real  or  personal,  It,  at  tbe  common 
law,  Is  an  acquisition  of  which  she  Is 
deemed  tbe  meritorluns  cause,  and  tbe 
thing  given  vests  In  the  husband  or  wife 
or  both,  aceording  to  the  same  rules  as 
anything  else  comlna  to  her  during  the 
coverture.  Now,  auopose  the  third  per- 
son, when  be  makes  the  gift,  takes  a 
promise  of  the  wife  to  pay,  binding  In 
morals,  not  In  law;  plainly.  In  legal  rea- 
son, tblscan  make  no  difference.  If,  after- 
wards, another  third  person,  not  the  hus- 
band, makes  good  the  wife's  promise  by 
paying  tbe  money,  that  can  make  no  dif- 
ference; and  In  such  a  case,  if  the  vendor 
ba?  merely  agreed  to  convey  the  property 
to  tbe  wife,  and  has  not  conveyed,  hie 
nndertaklng,  though  the  contract  was 
void  as  to  ber  by  reason  of  the  covertare, 
binds  him.  In  these  cases,  aurely.  nnder 
our  statutes,  tbe  property  Is  the  wife's, 
though  bought  on  credit,  tbe  same  as 
though  it  came  in  any  other  way.  Then, 
9galn,  snppose  tbe  vendor  baa  chosen  to 
vest  tbe  title  in  ber  before  receiving  any 
money,  and  tbe  wife,  by  oslng  tbe  proper- 
ty in  some  way  permitted  by  tbe  statute, 
has  accnmnlated  the  money  to  pay  for.  tt; 
this  money  Is  plainly  ber  separate  estate, 
and  such  the  property  will  continue  to 
be  after  her  honorary  obligation  to  make 
payment  Is  discharged."  2  BIsb.  Mar. 
Worn,  fi  88.  Tbe  court  of  appeals  of  New 
York  Id  Knapp  T.  Smith.  S7  N.  Y.  277. 
holds  tbat  onoer  tbe  statute  tbe  married 
woman  may  actinlre  property,  real  or  per* 
sonal,  by  baying  on  credit,  and  no  Inter- 


eat  therein  would  pass  to  tbe  husband, 
whether  she  antecedently  bad  any  sepa- 
rate  estate  or  not;  that  If  the  vendor 
would  take  the  risk  of  payment  the  trans- 
fer would  be  perfect ;  that  she  could  hold 
the  property,  manage  It  by  the' agency 
of  ber  husband  or  any  other,  and  bold  tbe 
profits  and  Increase  to  ber  separate  use. 
It  so  held  where  the  wife  of  an  Insolvent 
tranght  cattle  which  bad  been  bis  from  bis 
assignee,  giving  her  note  for  the  price,  and 
purchased  tbe  farm  for  the  conveyance  ot 
which  her  husband  bad  a  contract,  and  she 
mortgaged itfor  tbeprtce,aDd  subaequent- 
ly  employed  the  husband  as  her  agent  to 
manage  the  farm,  the  case  being  free  from 
fraud.  Similar  doctrine  has  been  held  la 
Shields  V.  Keys,  24  Iowa,2SH.  The  married 
woman  who  bought  on  credit  tbe  debts 
of  her  husband  secured  by  his  deed  of 
trnston  his  goods  was  said,  in  the  opinion 
lu  Williams  v.  Lord,  75  Va.  403,  to  take  a 
good  title  as  separate  estate,  though  she 
might  pay  for  them  out  of  tbe  proceeds 
of  tbe  sale.  Robinson  v.  Nelll,  M  W.  Ta. 
128,  11  S.  B.  Rep.  W9.  waa  a  purctaaee  on 
credit  by  a  feme  without  separate  estate, 
except  a  few  articles  which  did  not  go  in- 
to the  land,  and  It  was  held  that  the  land 
and  Itff  Issnes,  and  property  purchased 
with  such  Isaues,  were  separate  estate. 
Both  opinions,  particularly  that  ot 
Judge  Lucas,  held  this.  Theqnestlon  tbat 
a  credit  purchase  would  prevent  Its  heiog 
separate  estate  was,  it  Is  true,  not  point- 
edly coDsIdered,  bat  the  opposite  theory 
was  sustained.  The  point  was  not  even 
questioned.  Atwood  v.  Dnlan,  34  W.  Va. 
563.12  S.  E.  Rep.  688;  Welsh  v.  Solenber- 
ger,  85  Va.  446, 8  8.  E.  Rep.  91;  Keller  t. 
Mayer,  56  Oa.  406,  and  other  Instances. 
See  Wells,  Mar.  Worn.  240,  241.  246. 

But  It  la  said  that  the  husband  la  enti- 
tled to  the  wlfe'searnlngs,  (Bailey T.Gard- 
ner. 81  W.Va.04,6S.E.Ilep.  636;  CampbeU 
V.  Bowles,  80  Grat.  652.)  and  tberefore,  aa 
abe  carried  on  business,  the  resnlts  are 
her  earnings,  and  the  crops  and  property 
paid  for  by  tbem  are  liable  because  the 
wife  cootribnted  In  their  produetlou.  It 
so,  then  why  does  the  statute  empower 
her  to  hold  separate  estate?  Simply  to 
lleldloand  unproductive?  If  she  would 
get  some  one  else  to  manage  ber  separate 
estate,  I  assume  the  profits  would  be  hers. 
Or  would  they  still  be  earnings,  and  belong 
to  ber  husband?  Assuming  tbat  In  Bach 
case  SDCh  profits  would  be  bers,  is  the  re- 
sult changed  by  the  fact  that  she  has  ca- 
pacity and  Industry  to  manaKe  the  estate 
so  as  to  yield  profits?  I  think  not. 
Though  profits  arising  from  the  use  ot  ber 
Sf^parate  estate  be  In  any  measure  the  n- 
sult  of  her  skill  and  labor,  they  are  8tin 
bers.  Without  asserting  her  right  to  en- 
gage generally  In  business,  I  think  the  tma 
view  is  tbat,  while  tho  common  law  does 
give  the  husband  right  to  the  wife's  serv- 
ices and  earnings,  yet  that  Is  modified  by 
tbe  Oct  giving  her  power  to  hold  separate 
estate  and  Its  Issues  and  profits,  to  the 
extent  that,  when  ber  skill  and  labor  in 
the  use  of  separate  estate  do  produce 
profits,  they  are  bers,  not  earnings  belong- 
ing to  the  husband.  See  Wells,  Uar 
Worn.  178;  Glover  t.  Alcott,  11  Mich.  482r 
Atwood  T.  Dolan,  M  W.  Ta.  688,18  a.B. 
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Rep.  688,  (opiolon;)  HenderaoD  War- 
mack.  27  Miss.  835.  Penn  v.  Wbitehead, 
IT  Grat.  603.  before  the  statute,  recoffDlied 
ber  rlgbt  to  eng&ge  in  bnsinesa,  and  gave 
ber  Its  resalts.  So,  It  cannot  be  because 
of  any  ase  of  tbe  wife's  time,  skill,  and 
iodustry  In  the  uas  of  this  property  re- 
tnrnlnjE  a  profit  that  they  are  liable  to  tb« 
baaband's  creditors. 

Bat  tbe  question  may  be  asked,  how 
can  tbis  married  woman,  living  witb  ber 
husband,  carry  on  buBlnesa  in  view  of  sec- 
tion 13,  c.  6U,  Code,  (Ed.  1887.)  providing 
tbat  a  married  woman  living  separate 
and  apart  from  her  basband  may  carry 
on  any  trade  or  buslDess,  and  tbe  proper- 
ty used  In  it  and  its  profits  and  her  earn- 
ings sb  a  II  be  ber  separate  estate?  Does 
not  this  exclude  wives  llvine  wltb  their 
hnsbands  from  carrying  on  buslnpss,  from 
the  fact  that  it  limits  that  privilege  to 
thoae  UTfogseparatefrom  tbelr  basbanda? 
Tbls  conatmctlon  would  be  only  Inferen- 
tlai.  as  there  is  no  positive  Drohlbltton. 
This  section  has  no  application  to  wives 
living  with  their  husbands  owning  sepa- 
rate estates,  but  relates  only  to  those  un- 
fortunate wives  separated  from  tbeir  hus- 
bands. Without  this  statute  thecommon 
law  would  rob  tbe  poor  wife  abandoned 
by  ber  husband  of  all  property  coming 
from  her  toll,  and  of  ber  hard  earnings 
necessary  for  her  very  existence,  and  give 
tbem  tu  tbe  drunken  husbond  himself, 
whenever  he  should  claim  tbem  ;  and  ber 
employer  could  not  even  pay  her  wages 
free  from  his  claim,  and  hiscreilitors  might 
claim  property  acquired  by  ber  In  busi- 
ness, and  she  could  not  carry  on  baslness 
necessary  for  her  support,  because  sbe 
eould  notcon tract,  as  her  contracts  would 
be  void.  Tu  remedy  such  evil,  this  statute 
was  passed.  It  was  not  Intended  to 
trench  on  tbe  right  already  existing  of  a 
married  woman  to  use  her  separate  estate 
and  enjoy  Its  profits.  Under  this  section 
her  property  and  earnings  are  the  wo- 
man's* and  by  Implfsatlon  she  has  power 
to  contract.  Peck  v.  MarllDg,  22  W.Va. 
708.  I  speak  ol  the  section  aa  It  was  he- 
fort  chapter  109,  Acta  1881. 

But  It  is  contended  tbat,  us  the  husband 
rendered  dome  assistance  In  tbe  conduct 
of  farming,  that  renders  tbe  crops  and  the 
other  property  paid  (or  oat  of  tbem  liable 
to  hlH  debts.  Elaborate  diacusslona  of 
this  Habject  are  to  be  foand  In  tbe  text- 
books and  reports,  and  In  onr  own  court 
it  has  received  full  consideration  In  Miller 
V.  Peck.  18  W.  Va.  99, and  Atwood  v.  Dolan. 
M  W.  Va.  668, 12  S.  E.  Rep.  688.  Tbe  hus- 
band cannot  be  compelled  to  labor  fur  his 
creditors.  There  are  caseewbere  tbe  cred- 
iturs  can  subject  an  accumulation  of  prop- 
erty, the  result  distinctly  of  tbe  hnsband's 
labor  and  talents  In  connectlun  with  ber 
Mparateeetatp.  or  an  apportionment ;  but 
generally  speaking,  as  a  man  la  entitled 
uut  of  bis  own  labor  to  the  bread  of  life 
fIrHt,  and  is  under  obligation  to  support  his 
wife  and  family,  the  courts,  from  the  neces- 
■Ity  of  the  ease,  have  felt  tbemselTea  con- 
strained toaay  tbatfrom  tbe  mere  fact  that 
■  husband  devotes  his  time  and  labor  np- 
oo  his  wife's  separate  estate,  and  profits 
result, each  profits  do  not  gu  to  biro  or  his 
ered^ton :  for,  If  so*  he  and  hla  wife  and 


children  would  In  most  eaaen.  where  Ills 
wife  baa  a  little  home  coming  from  some 
kinsman,  and  he  hopelessly  Insolvent, 
starve.  Miller  v.  Peck,  anpra;  Atwood 
V.  Pulaa,  anpra ;  Gage  v.  Uaucby.  84  N. 
T.  293;  Knapp  v.  Smith.  27  N.  Y.  277.  A 
husband  In  the  eojoymentof  marital  rfghl; 
lives  and  ts  maintained  un  wife's  land, 
which  sbe  manages  for  her  use,  and  be 
voluntarily  bestows  labor  npon  It.  This 
was  held  not  to  give  him  or  creditors  right 
to  crops.  Rush  v.  Vought.  55  Pa.  St.  &7. 
See  opinion  In  Hamilton  v.  Booth,  65 
Miss.  60.  In  Feller  v.  Aldeo,  23  Wis.  301, 
It  Is  held  that  a  wife  may  cultivate  her 
land  by  means  uf  thelaborof  her  hnsbsnd 
and  their  minor  children  without  divest- 
ing herself  of  Its  products,  so  as  tu  subject 
tbnm  to  execution  against  thebusband, 
and  it  is  not  proof  of  nn  arrangement  to 
defraud  creditors.  Id  Kentucky  the  court 
held  that  prodnctsof  a  wife's  farm,  tbroogh 
the  labor  and  skill  uf  the  husband,  fullow 
the  title  Co  the  land,  and  are  hers,  though 
nut  If  his  services  exceeded  In  value  the 
cost  of  support  of  himself  and  family,  tbe 
obligation  uf  tbat  support  being  held  par- 
amuunt  to  tbat  of  paying  his  debts;  and 
until  he  made  provision  for  that  obliga- 
tion the  products  of  her  farm  could  not  be 
made  liable  to  his  debts,  and  not  then  dd- 
less  it  was  shown  that  tbe  part  not  need- 
ed for  the  support  of  himself  and  family 
was  the  result  uf  his  labor.  Com.  v.  Flet- 
cher,6  Busb,171,172.  Mr.BlBbop,ln2  Law 
Mar.  Wom. 8  SOI,  takes  Issue  with  the  Ken- 
tucky court  in  saying  tbat  the  surplus 
after  support  might  be  reached,  saying 
it  could  not  be  unless  there  was  an  agree* 
ment  to  pay  him  the  excess. 

The  husbond  Is  bound  to  support  bImseU 
and  family,  Including  his  wife,  and  she  Is 
not  bound  toaupporteven herself  tofalsre- 
llef,  even  if  she  have  separate  estate.  1 
Blsb.  Mar.  Wom.  ^ftj;  2  Blsh.  Mar.  Wum. 
SS  72,  ]&8.  159;  Wells,  Mar.  Wom.  p.  135. 
'rhls  debt  on  tlie  husband  is  prior  and  par- 
amount to  every  money  debt  to  others, 
frum  tbe  Tery  nature  and  necessity  of  tbe 
case ;  neither  be  nor  wife  nor  family  ooght 
to  starve  or  be  pinched  wltb  want  to  pay 
mere  money  debts.  Nojost  lawcan  under- 
rate ihls  great  and  high  debt  to  obligations 
of  mere  money.  Conrts  will  ni>t  allow  bus- 
band  and  wife  to  use  tbls  right  to  cloak 
fraud  against  creditors,  bat  will  ferret  oat 
the  fraud  with  very  sasplduns  and  acote 
eye,  so  far  as  human  testimony  will  ena- 
ble  them  to  do  so,  falling  sometlmea.  It  hi 
true,  tor  want  of  evidence,  bnt  generally 
succeeding  in  doing  Justice  in  cases  uf  real 
fraud;  but  they  wlllnot,by  aounbending. 
Iron  rule,  bold  In  every  case  that  mere  par- 
ticipation by  tbe  basband  lo  tbe  produc- 
tion of  profits  out  of  the  wife's  lands  or 
other  property  v^IIl  make  them  liable  to 
creditors,  and  Impuse  starvation  on  the 
whole  family.  No  slavery  coald  be  more 
oppressive  and  bard  than  such  slavery  by 
unfortunate  debtors  to  creditors.  Courts 
of  equity.  In  proper -cases,  where  substan- 
tial property  traceable  tu  tbe  sklU  and 
labor  of  tbe  husband  is  foond  to  exist,  will 
make  a  Just  apportionment  between  the 
wife  and  ber  husband's  creditors.  Penn 
v.  Wbitehead,  17  Grat.  608, 618;  Glldden  r. 
Taylor,  16  Ohio  St.  609.  Tbe  fact  tbat  the 
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hnabiiBd  acted  tometlniea  as  tbe  wife's 
af(aitlD  tbe  conduct  of  their  small  baal- 
ness,  along  with  her  brother  and  aon.cnn- 
Dot  alter  the  case;  for  the  cases  of  Mtller 
V.  Peck,  supra,  and  Arwood  v.  Dolan,  su- 
pra, snstaln  the  position  that  a  married 
woman  with  separate  estate  may  barter 
and  trade  with  reference  thereto  bj  her 
husband  as  agent,  and  will  be  entitled  to 
the  Increase  tfaereot.  The  mere  marital 
relation  does  not  disqualify  the  husband 
from  acting  as  hfs  wife's  agent  with  refer- 
ence to  lier  separate  estate.  Prentiss  v. 
Paisley,  25  Fla.  7  South.  Rep.  56;  Kel- 
ler T.  Mayer,56  Qa.406.  rThemerefacttbat 
he  Is  agent  will  not  render  her  property 
ur  its  profits  liable  to  creditors.  Wnlt, 
PYaud.Conv.  5303;Voorliee8v.BoneBteel,16 
Wall,  16;  Aldrldge V. Muirhead.  101 U. S. 397. 
Id  this  case  the  unfortunate  husband, 
smitten  with  accumulatcnl  misfortune,  dis- 
ease, physical  and  mental,  snndfug  him  to 
a  hospital,  contributed, very  little  In  tbe 
family  struggle  for  existence:  in  fact,  he 
must  have  been  a  charge,  ratber  than  a 
help.  We  cannot  say  that  any  accumula- 
tion came  from  his  labor,  but  from  the 
young  son  and  the  kindly  helping  hand 
and  counsel  of  the  wife's  brother,  Daniel 
Hefflebower.  Where  husband  and  wife 
unite  in  fraudulent  purpose  to  divert  the 
husband's  considerable  earnings*  and  bide 
c hem  from  creditors*  under  the  shelter  of 
her  separate  estate,  the  case  Is  different. 
No  fraudulent  purpose  of  the  wife  appears 
in  this  case.  81ie,  with  tbe  help  of  her 
brother,  was  struggling  almost  for  life  It- 
self.. Tbe  husband  had  nothing  to  hide 
from  creditors,  either  In  estate  or  ability 
to  labor.  He  does  not  appear  to  have 
been  gnilty  of  Intentional  fraud.  He  sur- 
rendered  everything  to  creditors,  and  was 
left  penniless  and  broken  In  body  and 
mind.  He  traveled  some,  selling  machin- 
ery, and  gave  his  earnings  tuoneof  the 
creditors  Inthlscase.  Unthefacts  proven, 
we  could  not  find  fraudulent  Intent.  Un- 
der tbe  facts,  not  evidence,  as  certified,  the 
source  from  which  the  property  came,  and 
bow  paid  for,  appear,  and  none  came  from 
tbe  husband.  Clearly  It  came  from  the 
wife's  estate.  Any  Idea  that  it  came  from 
the  husband  is  repelled. 

And  It  Is  further  contended  that  because 
tbe  son,  Edgar  A.  Conklyn.  labored  ear- 
nestly Id  tbe  family  dlstrt-ss,  and  as  un- 
der tbe  law  bla  Bervicne  belonged  to  tbe 
father,  this  makes  the  products  of  land 
and  property  liable  for  hla  debts.  Tbe 
father  has  the  right  to  the  sou's  services 
and  earnlngH  In  consideration  of  his  sup- 
port and  care  In  tender  years  of  belpIeHS- 
ness;  but  be  may  emancipatetbe  son,  and 
thus  the  son  becomes  entitled  to  bis  own 
servicefi  and  eamtogB,  and  may  dispose  of 
tbem  as  be  pleases.  Creditors  cannot 
compel  thtlr  debtor  to  work  himself  or  to 
compel  bis  ehlldroi  to  work  for  them, 
nor  sell  under  proeese  tbelr  future  service, 
though  property  created  by  their  past 
labor  may  be  subjected.  Even  a  parent 
Involved  in  hopeless  insolvency  can  thus 
emancipate  his  child,  and  remove  his  serv- 
ices and  earnings  from  the  grasp  of  credit- 
ors. Sneh  emancipation  may  be  oral  or 
written,  may  be  proven  by  circumstantial 
evidence,  or  may  be  implied.  Halllday 


V.  Miller.  29  W.  Va.  424,  1  S.  E.  Rep.  821, 
6  Amer.  St.  Rep.  653,  and  note;  Pena  v. 
Whitehead,  17  Qrat.  603;  Wilson  v.  Mc-. 
Mlllan,  62  Oa.  16,  35  Amer.  Rpp.  115,  and 
note  dlacusRlng  tbe  subject  generally.  lu 
Wilson  V.  McMillan,  Just  cited,  tbe  right 
of  an  Insolvent  father  to  emoncipato  bia 
child,  who  remained  at  home,  and  waa 
hired  by  the  father,  was  upheld.  Were 
these  doctrines  not  to  prevail,  the  child 
would  for  years  be  engulfed  in  bis  father'a- 
ruin  and  bankruptcy,  unable  to  get  a  up- 
port,  unable  to  obtain  an  education  for 
tbe  struggle  ot  life,  his  whole  future  blast- 
ed. In  this  case  the  son  did  remain  at 
home;  butreasonhnldsthat.  If  the  law  al- 
low such  emancipation  at  all,itwonld  not 
require  as  a  condition  of  exen^lse  that  the 
ties  ot  home  be  broken,  RTid  tbe  child  driv- 
en from  tbe  parental  rouf.  In  this  cane.  It 
we  cannot  say  tbe  father  emancipated  the 
child,  we  may  say  certainly  that  be  con- 
sented that  he  might  sive  bis  labor  to  bis 
mother.  In  the  case  of  Wilson  v.  McMillan, 
supra,  the  court  says  that  the  debtor  may 
give  his  own  labor  away;  be  may  consent 
that  bis  child  may  give  bis  lahoraway. 
A  court  should  look  with  special  liberality 
upon  tbe  consent  of  a  father  to  his  son 
laboring  for  bis  own  mother,  striving  for 
a  living,  when  that  labor  gave  to  himself 
and  bis  mother  the  bread  of  life,  when  tbe 
father,  broken  by  Insolvency  and  dlseaae. 
In  estate,  body,  and  mind,  was  unable  to 
give  them  maintenance.  In  Atwoud  t. 
Dolan,  34  W.  Va.  563,  12  S.  E.  Rep.  688. 
the  fact  that  seven  sons  labored  on  the 
farm  in  producing  crops  was  not  consid- 
ered enough  to  destroy  the  wife's  right. 
Rush  V.  Vongfat,  55  Pa.  St.  437,  holds  that 
where  sons,  with  the  father's  consent, 
labor  on  wife's  land,  this  will  not  render 
crops  liable  to  hie  creditors.  These  prin- 
ciples lead  totbe  conclusion  that  the  prod- 
acts  ot  the  81  acres  are  not  liable  to  the 
husband's  debts;  nor  are  articlea  pur- 
chased with  tbem.  Put  how  as  lo  the 
products  ot  tbe  other  tract?  This  ques- 
tion presents  more  difficulty.  If  we  were 
bound  to  say  that  the  lease  of  tbls  tract 
was  vested  in  Jamee  H.  Conklyn,  and  be 
sublet  to  his  wife,  we  might  have  to  say 
that  this  subletting  would  be  void,  and 
the  lease  still  tbe  husband's,  and  that  the 
right  to  its  crops  would  follow  tbe  right 
to  tbe  land,  and  be  tbe  husband's,  not- 
withstanding the  wife  contributed  in  their 
prodnction  with  her  stock,  implements, 
and  hired  labor.  Hamilton  v.  Booth.  65 
Miss.  60;  Rusb  v.  Vougbt.  65  Pa.  St.  4S7. 
It  would  be  a  raingliug  of  her  separate  es- 
tate with  his  beyond  distinction,  and  thus 
fall  under  tbe  principle  that,  where  she  al- 
lowed ber  separate  estate  to  be  Indistlo- 
gulsbably  mixed  with  tbe  husband's  prop> 
erty,  hers  Is  lost  to  ber  as  separate  estate, 
as  regards  bis  creditors.  Wells,  Mar. 
Worn.  119;  2  Bish.  Mar.  Worn.  S  B8;  Id.  $6 
818,  820;  Glover  v.  Alcott,  11  Mich.  470; 
QHdden  v.  Taylor,  16  Ohio  St.  509.  And 
thns,  not  only  the  crops,  but  perhaps  all 
the  property,  save  only  the  crops  in  kind 
of  the  81  acres,  would  be  liable,  becaase 
the  prodnets  of  the  other  tracts  helped  In 
buying  such  property.  But  we  do  not  re. 
gard  the  lease  of  tbls  farm  (Mra.  Naney 
Oonklyn'a  farm)     *be  leasehold  proper- 
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t.v  of  James  H.  Confelyn.  It  was  farmecl 
oQtil  April,  1885,  by  another  son  of  hen, 
nnri  about  Christmaa,  1881,  there  was  an 
indefinite  arrangement  between  Jamee  H. 
Coaklyn  tbat  he  nras  to  farm  It,  (or  what 
term  we  do  not  know;  bnt  before  doini? 
anything  he  told  bis  mother  that,  off  ing 
to  his  iDHoIvency,  he  could  not  do  bo,  and 
wlMbed  to  give  it  op,  and  she  replied  "ebe 
did  not  frisli  to  make  any  more  ebanges, 
und  be  aboQld  keep  tfaeland,  and  make  the 
best  arrangement  be  could  with  It,  and  ac- 
cordingly be  turned  it  over  to  bis  wife," 
by  whom  It  was  held  and  farmed  lust  as 
the  other  farm,  she  paying  landlord's 
share  of  crope.  We  think  be  acted  as  his 
mother's  agent  in  leasing  to  the  wife, 
maklDg  it  the  wife's  lease.  He  bad  no  sob- 
Btantlal  eatate  in  It,  one  worth  anything 
tocredltors;  for.aaregarded  tola  leasehold, 
the  work  of  making  crops  and  the  burden 
of  paying  rent  were  yet  unperformed.  On 
the  fttcte  certified  as  facts,  we  bold  that 
the  law  does  not  bold  that  property  liable 
to  said  executions. 

Instructions:  I  shall  not  pass  upon  the 
one  called  "conrt's  Inatructlon,"  as  I  do 
not  tbink  tbe  record  shows  that  it  was 
oblected  to  or  excepted  to.  Defeadants' 
instrnctloDS  I  and  2  are  based  on  prlncl- 
pltfs  of  law  above  stated,  and  need  not  be 
discussed.  It  Is  only  necessary  to  say,  tor 
the  purposes  of  future  proceediags  In  tbe 
case,  that  as  given  they  seetq  to  put  tbe 
law  correctly.  Defradants'  instruction  S, 
that  It  James  B.  and  8nsan  Conktyn  were 
married  prior  to  April  1,  1S6».  without 
marriage  contract,  and  she  acquired  by 
the  will  of  ber  father,  prior  to- that  date. 
9800.  and  she  or  her  husband  with  It 
purchased  any  of  the  property  levied  up- 
on, ciT  any  property  of  which  that  levied 
upon  Is  the  increase  or  product,  then  socb 

8roi»erty  was  tbe  hnsband'a.  is  erroneom. 
U  April  1, 1869,  Bectton  8.  c.  66,  as  part  of 
oar  Code,  took  effect.  It  Is  not  retroact- 
ive, but  declares  that  any  married  woman 
"may  take",  and  hold  property  as  sepa- 
rate property.  If  tbe  basband,  on  April  1, 
1869,  had  such  a  vested  right  In  bla  wife's 
legacy  as  was  property,tbe  statute  would 
not  anect  It— First,  because  we  woold  not 
construe  It  to  retroact  upon  vested  prop- 
erty rights;  and,0ecoud/y,]t  would  be  un- 
constitutional so  applied.  But  the  hus- 
band's right  under  the  law  prior  to  that 
date  gave  him  his  wife's  cbosee  in  action 
only  cundltionally ;  that  Is.  upon  reduc- 
tion to  possession.  Till  that  act  tbe  prop- 
erty therein  was  not  vested  In  talm,  bat  in 
her;  as.  If  he  died,  she  surviving,  she  re* 
talned  It,  which  could  not  be  if  It  bad  per- 
fectly vested  In  him.  Therefore,  the  bus- 
hand  not  having  reduced  the  chose  to  pos- 
session when  tbe  Code  took  effect,  we  can 
say  tbe  wile  took  the  chose;  tbe  new  law 
operated  upon  it  before  the  act  ot  redac- 
tion to  possession  took  place.  Moreover, 
I  do  not  see  bow  creditors  could.  Id  the 
manner  proposed  In  this  proceeding,  avail 
themselves  of  his  rtgbt,  he  having  done 
no  act  to  reduce  thecbose  to  possession,  nor 
bare  tbe  creditors  resorted  to  any  process 
available  to  do  so;  bnt  I  have  not  fully 
considered  this.  It  not  being  necessary  to 
do  BO.  Tbe  New  York  courta  bold  tbe  doc- 
'rine  tbat  It  la  a  vested  right  In  tbe  hna- 


band,  which'  cannot  be  divested  by  lefirts- 
latlon.  Westervelt  v.  Qregg,  12  N.  Y.  202, 
«2Amer.  Dec.  160.  and  note,  p.  167.  But 
the  weight,  of  declson  Is  adverse  to  this 
view.  Alexander  v.  Alexander,  85  Va.  353, 
7  S.  E.  Rep.  335,  and  cases  cited ;  1  Blsb. 
Mar.  &  Dlv.  §  675  ;  2  Blsh.  Mar.  Wom.  §  46; 
Price  V.  Sessions,  8  How.  63.'),  (opinion.) 
Wells,  Mar.  Worn.  88.  holds  the  New  York 
opinion;  so  Wade,  Betro.  Lawa,  g  184. 

Anotber  error  in  the  court  below  was 
tbe  admission  In  evidence  uf  a  letter  from 
James  H.  Conklyn  to  bis  brother  Charles. 
Charles  was  surety  for  Jamee  H.  in  these 
debts.  James  H.,a8  a  witneH8,8tatad  that 
he  bad  conversations  with  Charles  In 
which  he  asked  bim  to  still  run  tbe  notes, 
and,  if  be  would  do  so,  bla  wife  would  pay 
them  ont  nt  crops  raised  by  her,  end  that 
b«  acted  aa  agent  for  bla  wife,  and  never 
otherwise.  The  defendaots  thpii  intro- 
duced the  letter  In  which  James  H.  Conk- 
lyn promised  unequivocally  tu  pay  tbe 
debts  out  of  the  wheat  crop,  not  tblokiiig 
anything  as  to  agency.  It  Is  very  evident 
that  tbe  defendants  desired  to  get  tha  full 
benefit  of  the  absolntestatement  of  Jamea 
H.  Conklyn,  aa  a  declarntlon  by  him  tbat 
be  owned  the  wheat  crop  and  would  pay 
tbe  debt  out  of  It,  and  did  not  want  tu 
use  it  simply  to  Impeach  tbe  veracity  of  a 
witness,  else  the  letter  would  have  been 
offered  for  that  pnrpoee  ooly.  It  was  ad- 
mitted In  evidence  generally,  aod  It  can  be 
readily  aesD  how  much  calculated  It  was 
tu  Infiuence  the  Jury  to  tbe  prejudice  of  tbe 
plaiatiffs  In  tbelaaae.  Used forand limited 
to  Impeachment  purposes  it  was  admlssi' 
ble;  but  not  otherwise, for  it  Is  simply  un- 
sworn statement, hearsay,  not  at  all  bind- 
ing ou  the  wife.  Glover  v.  Alcott,  11 
Mich.  470,  in  just  such  a  contest  as  this, 
holds  that  the  declaration  of  tbe  husband 
la  not  admissible  against  tbe  wife.  2 
Wbart.Br.  S  121B;  IGieenl.  Et.  S  100.  It 
Is  Inadmissible  under  the  general  law  of 
evidence,  without  regard  to  the  relation 
of  husband  and  wife,  or  the  nature  of  the 
suit.  The  Judgment  Is  reversed,  verdict 
aet  aside*  and  new  trial  awarded. 


(37  W.  Vo.  258) 
BPIKER  V.  BOHRBR. 

(Soprema  Court  of  Appeals  of  West  Ylrgbils. 

Dec  10,  1892.) 

Flsadino  — DiRBCT  Allboatioits  —  Actions  for 
Torts — Btatbmb^ts  bt  Wat  or  Recital — Sdt- 

nOIBNOT. 

1.  It  is  a  (ireoeral  rnle  of  pleading  that 
whatever  facts  are  necessary  to  constitute  the 
cause  of  action  mast  be  directly  and  distinctly 
stated,  and  not  by  way  of  recital. 

2.  In  actions  of  trespass  or  trespass  on  the 
case  for  torts,  if  the  facta  necessary  to  state  a 
cause  of  action  are  stated  under  a  quod  cam 
or  after  a  whereaa,  snch  mode  of  statement  must 
be  regarded  as  recital,  and  such  count  is  fatal- 
ly defective  on  general  demurrer. 

<S^bii8  by  the  Conrt) 

Error  to  circuit  court,  Morgan  county. 

Trespass  on  tbe  case  for  aednctlon  by 
Harrison  Splker  against  C.  H.  Botarer. 
Verdict  and  Judgment  for  plaintiff.  De- 
fendant brings  error.  Reversed. 

fT.  M.  Trnvtra,  for  plalntlfl  In  error.  T. 
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W.  B.  DuekwaH  and  J.  N^aoa  Wktaw,  tor 
defendant  In  error. 

Enolibb,  J.  This  wae  an  action  ol  tres- 

§aas  on  the  case,  broaght  by  Hurrlaon 
piker  agaiost  C.  H.  Bohrer  in  tbe  circntt 
court  of  Morgan  county.  Tbe  declaration 
contained  but  one  coont,  aad  was  de- 
murred to,  wnich  demurrer  was  auHtalned, 
and  the*  plaintiff  obtained  lea  to  to  file  an 
amended  declaration,  which  amended  dec- 
laration contained  but  one  count,  and 
reads  as  IoUok-b:  "Hurrison  Spikereom- 
plalDS  ol  C.  H.  Bohrer  in  custody,"  etc!, 
of  a  plea  of  trespass  on  the  ease,  for  that 
whereas  the  said  defendant,  contriving 
and  wronKfnlly  and  Jnstlylntending  to  In* 
Jure  the  aald  plaintiff,  and  to  deprive  blm 
of  bis  domestic  peace  and  happlues)!,  and 
of  his  comfort  la  the  society  of  Mary  Susan 
Mahan,  bis  infant  stepdaughter  and  Berv- 
ant,  to  wit,  on  the  1st  day  of  May,  18K8, 
and  in  divers  other  days  and  times  be- 
tween that  day  and  tbe  day  of  exhibiting 
tbls  bill,  at  and  In  said  county  of  Morgan 
debancbed  and  .carnally  knew  ttie  said- 
Mary  Susan  Maban,  then  and  there,  and 
from  thence  for  a  long  apace  of  time,  to 
wit,  hitherto,  beins  the  stepdaughter  and 
aervant  of  the  suld  plalntltT,  whereby  the 
said  Mary  Susan  Maban  became  sick  and 
pregnant  with  ebltd,  and  so  continued  (or 
a  long  space  of  time,  to  wit,  for  the  space 
of  nine  months  next  ensuing,  whereby  tbe 
aald  plaintiff  during  all  that  time  lost  and 
was  deprived  of,  and  continued  to  lorn 
and  be  deprived  of,  his  domestic  peace  and 
happineas.  and  his  comfort  In  tbe  society 
of  bis  stepdaughter  and  servant.  Aud 
also  by  means  of  the  said  several  premises 
tbe  said  plalntitf  was  forced  and  obliged 
to  and  did  necesaarlly  pay,  lay  out,  and 
expend  divers  earns  of  money.  In  the  whole 
amounting  to  a  large  sum  of  money,  to 
wit,  the  snm  of  $100,  In  and  abnut  tbe 
nursing  and  taking  care  of  the  said  Mary 
Susan  Mahan,  bis  stepdaughter  and  serv- 
ant, to  tbe  damage  of  the  plaintiff  $10,000, 
and  therefore  he  brings  bis  euit."  Tblti 
amended  declaration  was  also  demurred 
to  by  defendant,  which  demurrerwae  over- 
roled,  to  which  action  of  the  court  tbe  de- 
fendant excepted,  ana  on  tbe  2Sth  day  of 
August,  1890,  the  defendant  Interposed  a 
plea  of  not  guilty,  aud  the  case  was  sub- 
mitted to  a  Jury,  which,  on  the  1st  day  of 
September,  1890,  resulted  in  a  verdict  In 
favor  ot  tbe  plaintiff  for  $1,000,  and  there- 
upon tbe  defendant,  by  bis  attorney, 
moved  tbe  court  to  set  aside  tbe  verdict 
and  grant  A  new  trial — Pirst,  because  the 
verdict  was  against  the  facts  and  weight 
of  evidence;  second,  because  of  mlsdlrec- 
tlon  of  tbe  cnnrt  as  to  the  law ;  third,  be- 
cause the  damages  were  excessive;  which 
motion  waa  overruled,  and  tbe  defendant 
excepted,  and  tbe  court  proceeded  to  ren- 
der Judgment  upon  said  verdict. 

During  tbe  trial  of  said  cause  the  defend- 
ant took  several  bills  of  ezceptlnns,  which 
weresaved  to  him,  and  made  a  part  of  the 
record  In  the  causes  and  from  said  Judg- 
ment this  writ  of  error  waa  obtained. 

Theflrst  error  assigned  by  the  defendant 
Is  to  the  ruling  ot  tbe  court  in  overrul- 
ing said  demurrer  to  Raid  amended  decla- 
ration becaoae  tbe  eame  was  defective  In 


■tating  tbe  ground  of  notion  undw  a  Quod 
earn  or  whereas,  and  the  damnrrer  ahould 
have  been  snatalned.  Bonvier,  in  his  Linw 
Dictionary,  under  tbe  heading  **Quod 
Cum,"  says:  "In  pleading;  (or  that 
whereas;  n  form  of  introducing  matter'  of 
Inducement  In  those  actions  in  which  In- 
troductory matter  Is  allowed  to  explain 
tlie  nature  of  the  claim,  as  nasampstt  and 
case.  This  form  Is  ntit  allowable  to  In- 
trodnce  the  matter  whfcta  eonatttutca  the 
ferarnmen  of  tbe  charge,  aa  such  matter 
must  be  stated  .  by  positive  '  averment, 
while  quod  cum  Introduces  tbe  matter 
which  dttpeods  upon  It  by  way  of  recital 
merely."  It  will  bd  perceived  that  this 
amended  declaration  contatna  no  positive 
afHrmatlve  averment  by  reason  of  tbe 
(act  that  It  commences  with  the  words 
*'fortbat  whereas,"  and  all  that  follows 
in  the  count  la  clearly  by  way  of  recltaL 
By  reaaon  of  the  nse  of  these  words  In  the 
comtnencement,  we  naturally  look  tor 
aome  posltiTe  averment  to  follow  as  a  d^ 
ductlon  or  sequence  (roro  tbe  recital,  but 
we  look  In  viUn,  as  the  entire  count  la 
mere  recital.  It  is  true  that  Befttlon  2)1  of 
chapter  IK  of  the  Code  provldea  that  "on 
a  demurrer  (unless  it  t>e  to  a  plea  in  abate- 
ment) the  court  ahall  not  regard  any  de- 
fect or  imperfection  in  tbe  declaration  or 
pleadings,  whether  it  has  heretofore  been 
deemed  mispleading  or  insufflclent  plead- 
ing or  not,  unless  there  t»e  omitted  some* 
thing  Bo  essential  to  tin  action  or  defeuae 
that  Judgment  according  to  law  aad  the 
very  right  of  the  cause  cannot  be  given," 
and  aeittlon  9  of  tbe  same  chapter  provldea 
that  "no  action  shnll  abate  for  want  o( 
form  where  tbe  declaration  sets  tortb  Muffl- 
clent  matter  of  substance  (or  tbe  court  to 
proceed  upon  tbe  merits  of  tbe  ease. "  Tha 
first  o(  these  seetlons  to  (ound  In  the  Code 
of  1848,  and  tbe  same,  in  substance,  la 
found  in  the  Code  of  1819;  it  being  pro- 
vided in  sectian  101,  c.  128,  ol  tbe  Code  ot 
1819,  that,  "  where  a  demnrrer  shall  lie 
Joined  In  any  action,  tbe  courtsball  notre- 
gard  any  other  defect  or  Imperfection  in 
the  writ,  return,  declaration,  or  pleadlDK 
than  what  shall  be  apeelally  alleged  In  tbe 
demurrer  aa  cauaea  thereof,  unless  some- 
thing so  essential  to  the  action  or  defeuae 
aa  that  Judgment,  according  to  law  and 
the  very  right  of  tbe  case,  cannot  be  given, 
be  omitted."  But  by  this  section,  it  will 
be  seen,  a  special  demurrer  was  required 
to  raise  the  queatlons.  The  revlsors  ot  the 
Oode  of  1849,  in  tbelr  report,  state  the  ob- 
ject of  this  change  as  follows:  "This  ac- 
tion is  so  framed  as  to  prevent  a  de- 
murrer being  sustained  to  any  pleading 
for  such  matters  of  form  as  berRtofure 
were  required  tu  be  specially  alleged  by 
causes  of  demurrer,  and  which.  It  so  al- 
leged, were  available.  Its  «ttect  Is  to  abol- 
iah  special  demarrera,**  (Heport  o(  Bavia- 
ors,  p.  849,  note;)  and  tbia  effect  baa  been 
attributed  to  said  statute  by  the  court  of 
appeals  of  Virginia  in  the  case  of  Hmitb'a 
Adm'rs  V.  Lloyd's  Ex'r,  16  Grat.  313. 
MoNCUBR,  J,  says.  In  speaking  of  a  decla- 
ration the  sufficiency  of  which  he  was  con- 
sidering: "But  whether  or  noi,  accordlag 
to  the  strict  and  technical  rnlea  ol  plead- 
ing, tbe  averment,  being  In  tbe  very  words 
of  the  deed,  la  aufflclent,  or  should  have 
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been  more  apeelflc,  or  sboold  bare  been 
only  of  matter  ol  fact,  eertalDlr  the  de- 
fect. If  there  be  one,  la  only  of  form,  and 
BOt  ol  BDbstance;  and,  since  special  do- 
raurrere  bare  been  abolished,  Is  not  now 
gronndof  demnrrer;"  qaotlDKsald  section 
o[  ttae  statute,  sbowlng  that  he  thns  cun- 
stroed  Its  meaning.  i(  we  examine  the 
ralings  of  the  coarc  ot  appeals  of  Virginia 
on  this  question,  we  find  that  in  the  case 
of  Ballard  t.  Leavell,  5  Call,  534,  Koanb, 
jr.*  In  delivering  bis  opinion, says:  "In  tbe 
case  before  ns  I  am  compelled  to  consider 
tbe  declaration  as  radically  delHCtlve  in 
not  making  a  podtlve  charge  of  the  tres- 
pass therein  mentioned.  Flndlnfc.ln  6  Bac. 
846, a  direct  authority  to  tbe  point,  (which 
was  not  cited  at  tbe  bar.)  I  shall  rely  on 
tt  In  addition  to  tbe  cases  which  were 
cited.  It  Is  there  held  that  tbe  d(>clara- 
tlon  mnntcontaln  snch  certain  affirmation 
that  It  maybe  traversed ;  for,  if  there  be 
no  certain  afhrmatlon  to  make  the  decla- 
ration Itself  traversable.  It  will  not  be 
cured  after  verdict  becanse  It  Is  a  defect  In 
Bnbntnnce,  as,  it  the  declaration  be  guoU 
cam  the  defendant  assaulted  blm,  and  tbe 
defendant  plead  not  guilty,  bere  Is  notb- 
Infc  put  In  Issue,  for  the  pleadings  have 
affirmed  nothing;  and,  though  the  defend- 
ant be  found  guilty,  yet  cannot  the  plain- 
tltf  have  Judgment,  because  nothing  Is 
positively  affirmed.  This  position  is  be- 
lieved to  be  entirely  supported  by  all  the 
easefl.  ancient  and  modern,  and  has  never 
been  departed  from,  but  In  relation  to  dec- 
larations In  the  court  ot  common  pleas  in 
England,  and  there  only  on  the  ground 
that  the  writ  Is  Incorporated  with  and 
made  part  of  the  declaration,  and  Is  cod- 
Bldered  to  cure  tbe  defect.  This  has  never, 
however,  been  holdeu  to  be  the  law  In  the 
court  of  king's  bench,  except  when  act- 
ing au  a  court  of  errorupon  proceedings  In 
the  court  of  common  pleas.  Bowever  the 
Rtatute  of  Jeofails  may  be  eonatmed  to 
operate.  It  has  often  been  decided  here 
that  it  did  not  extend  to  cure  an  omission 
to  state  the  very  subatancb  and  i^lst  of 
the  action;"  citing  Winston  v.  Francisco, 
3  Wash.  (Va.)  1»7.  In  the  case  of  Hord's 
Ex'x  V.  Dl8hman.2  Hen.  ft  M:  602.  the  same 
Judge,  in  his  opinion,  says:  "On  tbe  point 
of  qaod  cam  the  declaration  in  the  present 
easels  precisely  like  the  one  in  the  case  of 
Ballard  v.  Leavell.  lu  that  case  I  de- 
clared It  as  my  opinion,  on  due  delibera- 
tion, that  for  this  cause  tbe  declaration 
was  faulty  in  substance,  because  nothing 
was  posltlveiy  averred  nor  put  In  Issoe; 
that,  tbe  averment  belue  tbe  sutratanee 
und  gist  of  the  action,  thu  oraissionoflt 
was  not  cured  by  the  statute  ofjeofalla; 
and  that  the  plaintiff  could  not  have  Judg- 
ment on  the  declaration.  To  my  opinion 
in  that  case  I  beg  leave  to  refer  as  the 
ground  of  my  present  opinion.  It  was 
said  by  one  of  tbe  Judges  in  that  case 
that  the  qaod  cam  was  mere  BurplUBage, 
and  cnuld  do  no  harm.  I  cannot  enb- 
setlbe,  however,  to  that  opinion.  An 
averment  in  Itself  positive  may  he  ren- 
dered  otherwise  by  tbe  insertion  of  quali- 
fying words,  and  this  I  take  to  be  the  ef- 
fect of  the  qaoilcam  in  the  case  before  us." 
Judge  Tuck  (EH,  in  the  case  of  Moore*s 
.\dm*r  V.  Dawuey,  8  Hen.  ft  M.  184,  after 
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speaking  of  tbe  facts  of  tbe  case,  aald :  "It 
waa,  however,  noticed  at  tbe  bar.  though 
not  by  ttae  leading  eounsti  for  tbe  appel- 
lant, that  this  dffclaratlon,  like  that  ol 
Hord's  :^x'x  V.  Dishman,  a  few  days 
past,  begins  wltb  a  whereas,  althongb 
the  action  Ib  In  trespass.  This  we  have  de- 
cided was  an  Incurable  defect  upon  a  gen- 
eral demurrer.  Tbe  inclination  of  my 
mind  then  was  to  hope  that  It  might  be 
aided  by  our  statute  of  Jeofails  after  a  ver- 
dict; but  I  am  reluctantly  compelled  to 
abandon  that  hope.  After  an  attentive 
cnnsideration  of  the  principles  settled  In 
this  court  In  tbe  eases  of  Winston  v.  Fran- 
cisco, 2  Wash.  (Va.)  187;  Chichester  v. 
VasB,  1  Call,  88;  and  Cooke  v.  SImms,  3 
Call,  89, 'I  am  convinced  we  eanqot  sus- 
tain this  declaration.  In  every  action  at 
common  law  there  must  be  an  affirmative 
and  a  negative  to  make  an  Issue.  Hbtb 
there  Is  no  affirmative;  the  whole  declara- 
tion is  mere  recital,  leading  to  an  affirma- 
tive, but  not  containing  one.  And,  though 
the  statute  of  Jeufaila  will  aid  many  omis- 
sions after  a  verdict,  it  will  not  cure  the' 
defect  In  a  declaration,  In  which  tbe  venr 
gist  ot  tbe  actionlB  omitted  to  be  charged. 
Stephens  on  Pleading,  p.  840,  rule  h,  under 
the  heading,  **  Pleadings  must  not  be  bj 
way  of  recital,  but  must  be  positive  in 
their  form,"  says:  "The  following  ex- 
ample may  be  adduced  to  illnstrate  this 
kind  of  fault:  II  a  declaration  In  trespass 
for  assault  and  battery  make  the  charge 
Id  the  following  form  of  expression:  'And 
thereupon  the  said  A.  B.,  by  *  *  *,  hla 
attorney,  complains,  for  that  whereas, 
the  said  C.  O.,  heretofore,  to  wit,'  etc., 
'made  an  assault,' etc., iusteud  of 'tor  that 
the  said  C.  D.,  heretofore,  to  wit,'  etc.. 
'made  an  assanlt,' etc.;  this  Ib  had,  fur 
nothing  Is  positively  affirmed."  Mr. 
Minor  (4  Minor,  Inst.  lOlT.  1018)  Bays: 
"Pleadings  mnst  not  be  by  way  of 
recital,  but  must  be  positive  In  their 
form.  This  fault  In  pleading  Is  particu- 
larly liable  to  occur  in  action  of  tres- 
pass tor  torts,  where  the  declaration  be- 
gins the  statement  of  the  cnuse  of  action 
with  a  q nod  cum,— tor  that  whereas.  This 
Is  a  flagrant  error  In  pleading,  still  fatal 
on  demnrrer,  and  formerly  In  arrest  of 
Judgment  also,  and  on  writ  of  error." 
See,  also,  Bart.  Law  Pr.  p.  105,  where  the 
same  In  substance  Is  said. 

In  the  case  of  Burton  v.  Hansford,  10 
W.  Va.  475.  Oheen,  P.,  In  delivering  the 
opinion  of  the  court,  saysr  "Upon  tbe 
qoestlon  whether  It  Is  a  fatal  defect  for  a 
declaration  to  state  under  a  quod  cam  or 
after  a 'whereas' any  fact  nncessar;  to 
constitute  a  cause  of  action,  there  have 
been  a  number  of  Virginia  dccisioDs.  Tbe 
court  of  appeals  of  Virginia  has  decided 
that  both  In  actions  of  trespass  and  of 
trespass  on  the  case  for  torts  such  a  mode 
of  stating  such  a  fact  Is  fatally  defective 
on  general  demurrer  to  the  declaration, 
or  prior  to  the  amendment  of  the  statute 
of  Jeofails  suits  above  quoted  In  the  Re- 
vised Code  of  1819  it  was  equally  fatal 
even  after  verdict;"  citing  Ballard  v,  Lea- 
vell, 5  Call,  531;  Moore's  Adm'r  v.Dawney, 
8Hf>n.  ft  M.  127;  Lomax  v.  Hord.  Id.  271; 
and  Donaghe  v.  Bankln,  4  Munf.  261.  And 
these  anthorftles,  he  says,  are  in  accord 
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wltb  tb*  old  Engllsta  eattaoiitles,  citing 
wTnral.  Again,  be  says  In  the  same  opin- 
ion: "Bat  It  win  be  observed  tbat  In  all 
tbese  In  whlcb  It  baa  been  held  a  fatal  de- 
lect In  a  declaration  to  state  a  fact  neces- 
sary to  snntaln  the  action  under  a  qaod 
cum  or  after  a  *  whereas '  were  actions  of 
tort,  and,  tbough  It  may  be  difficult  to 
assign  any  good  reason  for  a  difference, 
yet  a  distinction  baa  been  taken  between 
declarations  In  tort  and  those  based  on 
contracts."  The  flrat  point  of  the  sylla- 
bus In  that  case  reads  as  follows:  **lt  Is  a 
general  rule  that  wbatever  facts  are  nec- 
essary to  constitute  the  cause  of  action 
must  be  directly  and  distinctly  slated  in 
the  declaration;  bat  a  general  IndtbltSr- 
tan  assumpsit  count  In  a  declaration,  con- 
clodin^:  *And  wbereaa,  thu  defendants 
afterwards,  to  wit.  on  the  day  and  year 
aforesaid,  in  consideration  of  the  prem- 
isss.  tben  and  there  promised  to  pay  the 
Bald  sam  of  money  to  the  plaintiff  on  re- 
quest, yet  they  have  disregarded  tbelr 
.promlseSt  and  have  not  paid  the  same,  or 
any  part  thereof,  to  the  plaintiff's  dam- 
age f  1,000,  and  therefore  they  brln;;  suit,' 
etc.,— is  nevertheless  good  on  general  de- 
murrer." See,  also,  Sheppard  v.  Insur- 
ance Co.,  21  W.  Va.  377,  and  the  ease  of 
Battrell  v.  Railway  Co.,  S4  ^.  Ya.  232. 
12  8.  E.  Itep.  699,  In  both  ol  which  the 
general  rote  that  whatever  facts  are  nec- 
essaiy  to  constitute  the  caase  of  action 
must  be  directly  and  di8tlni:tly  stated, 
and  not  by  way  of  recital,  has  been  re- 
Iterated,  although, In  the  first-named  case, 
Qrrkn,  J.,  in  dellTerlDg  the  opinion, 
mabes  an  exception  of  the  action  of  as- 
iiampsit,  saying  tbat  If,  In  assumpsit.  In 
the  common  Indebitatus  connt,  the  prom- 
ise is  stated  after  a  whereas,  though  the 
promise  is  the  very  gist  of  the  action,  yet 
such  a  count  so  framed  will  be  held  Kood 
on  demurrer;**  citing  Burton  v.  Hands- 
fArd,  10  W.  Va.  470.  And  he  further  says: 
"This  conclualun  was  reached  because 
this  was  the  manner  In  which  the  Judges 
of  England  had  prescribed  fur  such  a 
count  ill  an  action  of  assumpsit;  *  *  * 
and,  while  the  Virginia  courts  bud  repeat- 
edly snstalned  demurrers  in  other  forms 
of  action  because  necessary  facts  were  not 
stated  in  the  declarations  posltlvdy,  bat 
by  way  of  recital  after  a  whereas,  yet 
they  bad  never  held  that  a  demurrer  to  a 
count  ill  a  declaration  In  Indebitatus  as- 
sumpsit would  be  defective  because  the 
promise  was  stated  alter  a  whereas." 

Having  reached  tbe  conclusion  from  the 
foregoitig  authorities  that  tbe  plalntilT's 
declaration  was  insufficient,  and  that  the 
defendant'fl  demnrrer  thereto  should  have 
been  sustained.  It  Is  nnnecessary  that  we 
should  consider  the  assignments  of  error 
as  to  the  sabseqiient  proceedings;  bat,  as 
the  case  must  be  remanded,  there  is  one 
question  suggested  In  tbe  assignment  of 
errors  that  it  may  be  wdl  enough  to  In- 
dicate our  ontulon  upon,  and  tbat  is  un- 
der tbe  third  asslgnraunt  of  error,  that  It 
wan  error  to  qua  Ify  the  admission  of  the 
testimony  of  the  absent  wltneasesln  the 
manner  la  which  It  was  allowed  by  the 
court  to  go  to  the  jury.  It  appears  that 
connsei  for  plaintiff  expreA8e<l  tbelr  will- 
ingness to  admit  the  facts  stated  In  the 


affidavits  for  continuance  to  the  extent, 
and  no  further,  "that  tbe  said  wit- 
ness, if  present,  would  make  statement  ut 
facts  as  set  forth  In  said  affldarits;"  to 
which  form  of  admission  the  defendant, 
by  his  cuonael,  objected,  which  objeetlun 
was  overruled  by  tbe  eonrt.  This  action 
of  tbe  conrt  we  r^ard  as  erroneous,  the 
true  rule  being  that  the  admission  of  the 
testimony  of  said  absent  witnesses  should 
have  been  as  facts  proven  and  undeniable 
in  tbe  cause,  and  not  tbat  the  witnesses, 
if  present,  woold  have  teatlfisd  to  the 
facts  as  stated  In  the  affidavits  In  support 
of  a  motion  fur  acontinuance.  Barton. Id 
his  Law  Practice,  (page  158,)  states  tbe 
role  thus:  "If  a  motion  Is  made  for  a 
continuance  oti  account  of  the  absence  of 
tbe  same  witness,  a  wise  rule,  which  has 
been  adopted  In  some  of  tbe  circuits  of  Che 
state,  is  to  compel  the  party  for  whom  he 
Is  called  to  testify  to  state  fn  writing 
what  he  propoaas  to  prove  by  blm,  and. 
If  tbe  other  side  is  content  to  admit  that 
ntatement  as  facts  proven  in  thecaose, 
then  he  will  not  be  entitled  to  a  contln- 
Dance  on  account  ol  the  absence  of  that 
T\  ltness.  This  rule  has  been  approved  by 
tbe  court  of  appeals,  only  upon  the 
ground,  however,  that  tbe  court  may 
suspect  that  tbe  party  asking  a  conttna- 
ance  Is  mistaken  as  to  the  materiality  of 
tbe  testimony,  or  Is  Influenced  by  a  desire 
to  delay  the  trial  unnecessarily."  Our 
conclusion  Is,  therelore,  thatthe  Judgment 
complained  of  must  be  reversed,  tbe  ver- 
dict set  ^slde,  and  tbe  cause  remauded  tu 
the  circuit  court  ot  Morgan  county  fur 
further  proceeding  to  be  bad  therein,  and 
wltb  leave  to  the  plaintiff  to  amend  his 
declaration  If  hesodesire;  and  the  defead- 
ant  In  error  must  pay  the  costs  of  this 
writ  of  orror. 


(37  W.  Va.  SWt 
STATB  ox  rd.  CLARK  v.  LONG  ct  aL 
(Supreme  Oourt  of  Appeals  of  \Vest  Virsiiiim. 
•  Dec.  10,  lfi92.) 

MANDAHU^PBAOriOB  — ALTSRMlTIVB  WrIT— OP- 

riCB  OF  Clbhk  or  Countt  Court  —  EUobt  to 
Inspect  Records, 

1.  Tbe  pmcftce  Id  this  state,  In  mandamuB, 
Is  KCDeriillj  to  issue  the  alternative  writ  oo  Sl- 
ine  the  petition,  without  aoy  nile  to  show  cause 
why  it  should  Dut  Issue.  Jmmediutcly  on  the 
filing  of  the  petition.  If  a  prima  facie  case  is 
thcrt'by  made  out,  an  alternative  writ  of  niau- 
damus  may  be  issued. 

2.  The  alternatiTe  writ  sboold  ran  in  tbe 
uaine  of  the  state,  and,  properly  speakiug.  the 
case  should  be  entitled,  ''The  state  at  the  rela- 
tion of  [the  petitiouerj  against  [the  respond- 
ent;!'' but  tlie  practice  prevails  In  this  state  of 
CDtltllnj;  the  cause  In  Ae  name  of  the  relator  as 
plaintiff  a;cninst  the  responilent  as  defendaot. 

3.  If  the  relntor  has  embraced  too  many 
persons  in  bis  alternatiTe  writ,  there  is  no  mtot 
In  permittitii?  him,  Iwfcwe  the  trial,  t*  enUr  a 
disccntiDuance  as  to  one  or  mortt,  and  to  pro- 
ceed aeninst  the  reumlader. 

4.  The  clerk  of  the  eonntj  court  cannot  re- 
fuse to  permit  any  ^rson  to  have  access  to 
and  inspect  the  pubhc  papers  and  records  1b 
his  custody  and  ofRce  as  olerk  on  tbe  eroand 
that  no  fee  has  been  paid  him  for  soch  Inspec- 
tion. Neitlier  can  he  charge  any  fee.  aolass  h« 
makes  a  search  for  a  matter  of  over  one  yssr'i 
standinsj  or  is  required  to  make  out  a  copy. 

B.  The  records  and  papers  of  every  countj 
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QooTt  cil^'i  office  In  thb  itata  an  open  to  the 
tQi3>ecttoQ  of  U17  person;  and  the  derk  cannot 
eh^ge  a  fee  far  anch  Innectlon,  and  can  only 
charee  fw  aearchea  made  i>7  WmMf  tt  nqveat, 
u  abore  q«dfied. 
(SrIlabTia  hf  the  Coort) 

Error  to  circuit  coart,  Harrison  eoan- 
J.  M.  Haoanb,  Jndfce. 

iiaadamua  proceedlnKa  bj  Artbur  H. 
Qark  aealnst  P.  M.  L«ong»  clerk,  and  tbA 
county  court  of  Harrison  coanty,  to  com- 
pel tbem  to  permit  the  petitioner  to  have 
access  to  ttae  records  and  pnpers  In  the 
clerk's  office.  A  peremptory  writ  of  jzum- 
damua  was  leaned,  and  defendant  P.  M. 
LonK  brlugs  error.  Affirmed. 

Edwin  Maxwell,  tor  plalottff  In  error. 
W,  Seottt  for  drienJant  in  error. 

Lucas,  P.  Arthur  H.  Clark  petitioned 
the  Judge  of  the  circuit  court  of  Harrison 
county  for  a  writ  of  mavUamuH  against 
the  coQBty  court  of  Harrison  and  P.  M. 
Long,  clerk  thereof,  to  compel  them  to  per- 
mit the  petitioner  to  ha-ve  access  to  the 
records  and  papers  of  said  clerk'e  office, 
and  to  see  and  Inapect  the  same.  In  pur- 
snance  of  the  petition  a  rule  was  awarded 
against  the  respondents,  com  mandin^ 
them  to  appear  before  tbe  Judge  at  the 
courtbouae  lu  Morgantown  on  the  25tb 
February,  1891,  in  vacation.  This  so-called 
mleiB^follows:  "State  of  West  Virginia, 
Harrieun  county— as.*  In  vacation.  In 
the  office  of  tbe  clerk  of  the  circnit  court 
for  the  county  aforesaid.  Monday,  Feb- 
ruaiy  23,1891.  Order.  In  the  clrcnlt  court 
of  Harrlaon  county.  Arthur  H.  Clark  v. 
The  County  Court  of  Harrlaon  County  and 
P.  M.  Long,  Clerk  of  the  County  Court  of 
Harrison  County.  Cpon  an  application 
for  a  writ  of  mandamus.  The  plaintiff, 
Artbor  H.  Clark,  taaving  this  day  applied 
to  the  Judge  of  tbe  circuit  court  of  Harri- 
son county.  In  vacetjon,  for  a  writ  of 
laandamua  to  compel  tbe  defendants  to' 
show  cause,  If  any  they  can,  why  the  said 
Arthur  H.  Clark,  as  a  person,  and  as  a 
commisalnncr  of  accounts  of  said  county, 
and  aa  a  citizen  of  aald  county,  shall  not 
be  permitted  to  see  and  Inapect,  and  have 
access  to,  the  rennrds  of  said  county,  now 
In  tbe  custody  of  the  said  county  court, 
through  Its  clerk,  and  In  the  office  of  the 
clerk  of  said  county  court,  It  Is  ordered 
that  said  county  court  and  aald  P.  M. 
Long,  clerk  thereof  as  aforesaid,  do  ap- 
pear before  tbe  lodge  of  this  court  at  the 
courthouse  of  Monongalia  county,  In  Mor- 
Kantown,  W.  Va.,  on  the  26tb  day  of  Feb- 
ruary, 1891,  In  vacation,  and  show  cause, 
if  any  they  can,  why  said  Arthur  H.  Clark 
Bbatl  not  be  permitted  to  inapect  said  rec- 
ords and  papers,  and  have  access  to  the 
same,  and  why  a  peremptory  writ  of  man- 
damus  ahall  not  iaaue,  commanding  them 
to  permit  said  Clark  to  see  and  inspect 
and  have  access  to  said  records  and  pa- 
pers as  aforesaid,  and  that  each  of  said 
defendiints  be  served  with  a  copy  of  this 
order.  Done  In  vacation,  February 
1891.  J.  M.  Haganb,  Judge  Circuit  Court, 
of  Harrison  County,  W,  Va.  To  Henry 
Baymond,  Esq., clerk  elrenlt  court,  Harri- 
son county,  W,  Va.  Atteat:  Hrnst  Hat- 
usNn,  Clerk."  P.  M.  Long  answered  tbe 
rule,  and  the  answer  narrowed  the  Issna 


down  to  thli  point:  Had  tbe  clerk, a«  tiie 
officer  having  legal  eastody  of  aald  rec- 
ords and  papers,  a  right  to  demand  pay- 
ment of  his  fees,  or  any  fees,  for  permitting 
tbe  petitioner  to  have  access  to  and  In- 
spect said  public  papers  and  recorda  la  his 
office?  Tblsquestion  theclrcutt  </ourt  an- 
swered in  the  negative,  overruled  the  re- 
spondents* motion  to  qaash  the  writ  to 
show  cause,  and  apon  d  final  bearing  sns- 
tained  tbe  relator's  demurrer  to  the  re- 
spondents' answer  or  return,  and  iaeued  a 
peremptory  mandamtts.  So  far  aa  tbe 
county  court  was  concerned,  tbe  petitioner 
abandoned  tbe  proceeding,  and  It  was 
abated  as  to  said  county  court,  and  pro- 
ceeded in  against  the  clerk  alone.  The 
language  of  ttae  final  order  la  as  follows: 
"It  further  ai^aring  to  the  court  that 
wblle  the  said  P.  M.  Long,  clerk  as  afore- 
said, has  not  denied  complalnnnt  access 
to  the  records  and  papers  of  said  county 
court,  under  the  supervision  of  said  Long, 
as  clerk  aforesaid,  as  custodian  of  said  rec- 
ords and  papers,  yet  it  further  appearing 
to  tbe  court  that  said  Long,  aa  clerk  afore- 
said and  custodian  aforesaid,  did  refuse 
to  permltsald  complainant  tolnspect  said 
records,  unless  said  complainant  paid  said 
LonK,  as  clerk  aforesaid,  his  legal  fees  for 
said  inapectlun,  and  tbe  court  being  of 
opinion  that  said  Long,  as  clerk  afore- 
said, bad  no  legal  right  to  charge  fees  for 
Inapectlng  tbe  records  of  Salvl  court,  bnt 
that  said  records  are  open  to  the  inspec- 
tion of  any  person,  and  It  also  appearing 
to  tbe  court  that  aald  complainant  la  a 
pereon,  and  baa  a  legal  right  to  Inapect 
said  records,  tbe  complainant's  demurrer 
to  tbe  answer  of  aald  F.  M.  Long,  clerk  as 
aforesaid,  la  auatalned,  and  tbe  defeuilant, 
P.  M.  Long,  clerk  as  aforesaid,  not  an- 
swering fnrtlier,  therefore  it  is  eonsldrred 
by  the  court  that  a  peremptory  writ  of 
mandumus  be  awarded,  directed  to  said 
P.  M.  Long,  clerk  aa  aforesaid,  comraand- 
Ing  blmtopermlt  the  complainant,  Artbur 
H.  Clark,  to  inapect  all  and  alnxularly  tbe 
recorda  of  tbe  office  of  the  clerk  m  the 
county  court  of  Harrison  county  In  tbe 
custody  of  said  Long,  as  clerk  aforesaid, 
and  to  make,  If  said  Clark  so  desires,  mem- 
oranda from  said  records,  without  charge 
or  fee  of  any  kind,  and  that  aald  P.  M. 
Ijong  pay  the  coats  of  thia  proceeding," 
etc. 

Before  proceeding  to  dlMcuss  tbe  merits, 
we  may  dlapoae  of  some  preliminary  and 
technical  questions  and  objections  which 
have  been  urged  against  tbe  proceedings 
by  counsel  for  the  respondent.  It  Is  ob- 
jected that  In  this  case  there  waa  no  alter- 
native writ  or  mandamm  nisi,  but  a  sim- 
ple rule  against  tbe  respondent.  This  ob- 
jection, 1  think,  is  not  well  taken.  At 
common  law  a  rule  was  always  lesued  as 
the  primary  step  to  Inangnrate  the  pro- 
ceedings, and  this  is  still  tbe  practice  la 
Bome  states,  but  In  this  state  It  has  not 
been  deemed  neceasary.  High,  Extr.  Leg. 
Bern.  (2d  Ed.)  §  The  practice  la  here 
generally,  to  issue  tbe  alternative  writ  on 
liling  the  petition,  without  any  rule  to 
show  cause  why  It  should  not  Issue.  Mos. 
Mand.  239.  This  practice  Is  directly  sanc- 
tioned by  the  dedalon  of  this  court  in  tbt 
case  of  Fisher  v.  City  of  Charleston,  17  W 
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Vft.  685.  ia  wblch  it  la  held:  "The  court 
may.  and  usaally  does,  dUpeoBt!  w!tb  the 
isaolnff  a  rule  to  show  cauae  why  maa- 
damua  Hbuuld  not  iBSue,  and  immediately 
on  the  fillDK  the  petition,  it  a  prima  /4Cfa 
earn  ia  thereby  made  oat,  orders  an  alter* 
native  writ  of  maittfainiftf  to  be  issued.** 
In  the  present  case  neither  tbejadgennr 
the  circuit  court  designates  the  order 
which  fssued  on  presentation  of  the  peti- 
tion as  a  "rule."  and  it  la  In  fact,  though 
somewhat  irregolar  in  (orm,  nothing 
more  nor  lees  than  an  alternative  writ  of 
mAodamaa.  By  examining  It  as  copied 
heretofore  in  this  opinion,  it  will  be  found 
a  regular  writ  or  order  running  In  the 
name  of  the  state,  and  commanding  the 
respondents  to  show  cause,  it  any  they 
can,  why  the  peremptory  writ  Bbould  not 
Issue.  This  conclusiun  ot  the  writ  was  in- 
formal and  Irregalar,  but  special  demur- 
rers are  now  abolished;  and  It  Is  safflcient 
If  tbf  writ,  which  is  the  complaint  or  dec- 
Ittratlon.containB  sofflclent  matter  of  sub- 
stance to  enuble  the  court  to  give  Judg- 
meat  according  to  the  right  of  the  case.  A 
more  formal  conclaslon  of  the  writ  would 
be  as  follows:  "Now,  therefore,  we,  being 
willing  that  ample  and  speedy  Justice 
should  be  done  In  the  premluea,  do  demand 
ttiat  you  [here  insert  order,]  or  that 
you  appear  b^ore  ns,  etc.,  [here  insert 
time  and  place  ot  return,]  to  show  cause 
why  you  refuse  to  do  so."  The  writ 
should  run  In  the  name  of  the  state,  and 
the  case  should  be  entitled :  "The  State  at 
the  relatiou  of  A.  H.  Oark,  etc.,  vs.  P.  M. 
Long,  Oerk,"  etc.  See  State  v.  County 
Court,  83  W.  Va.  68».  11  8.  E.  Bep.  73.  It 
must  be  admitted,  however,  that  Id  this 
state  the  practice  seeins  to  prevail  ot  enti- 
tllug  the  cause  in  the  name  of  the  relator 
an  plaintiff  agiilDst  the  respondent  as  de- 
rendauc.  See  Satterlee  v.  Utrider.  81  W 
Va.  781.  8S.E.  Rep.  552;  Doollttle  v.Coon- 
ty  Court,  28  W.  Va.  158;  Poteet  v.  Com- 
mlBBlonera,  80  W.  Va.  58,  3  S.  E.  Bep.  97; 
Goff  V.  Wilson,  82  W.  Va.  898,  9  S.  E.  Rep. 
36;  Cummlags  v.  Armstrong,  84  W.  Va.  1, 
II  8.  E.  Bep.  742.  For  the  reasons  as- 
signed, therefore,  we  think  the  alternative 
writ  in  this  case  was  sufficient  in  form. 

There  was  no  error  in  permitting  the  re- 
lator to  dismiss  the  case  against  the 
county  court.  The  proceedings  are  to  be 
eondncted  aa  In  ordinary  actions  at  com- 
mon law  after  an  Issne  has  been  reached, 
and  In  suchactlons,  wbereawrong  is  coin- 
plaiaed  of,  it  Is  always  in  the  power  of  the 
plnlDtlff  to  discontinue  his  suit  as  to  one 
or  more  defendants,  and  procped  in  It 
against  the  remainder. 

Haviug  tfaaa  disposed  of  the  preliminary 
quMtlons,  we  come  now  to  the  merits. 
Can  the  clerk  ot  the  county  court  refuse  to 
permit  any  person  to  have  access  to  and 
examineand  Inspect  the  public  papers  and 
records  Id  bis  custody  and  office,  as  clerk, 
until  and  unices  a  tee  Is  paid  him  tor  the 
aame?  Section  5,  c.  117,  p.  781,  Code  1801. 
provides:  "The  records  and  papers  of  ev- 
ery court  shall  be  open  to  the  inspection 
of  any  ppraon,  and  the  clerk  shall,  when 
required,  furnish  copies  thereof,  except  in 
eases  where  it  Is  otherwise  specially  pro- 
vided. *  Chapter  137  of  the  Code  treats  ot 
fees  uf  officfra,  and  >  *he  moat  elaborate 


and  detailed  manner  speelflea  every  par- 
ticular service  to  be  performed  by  the 
county  clerk,  tor  which  he  may  make  a 
charge,  and  the  amouat  ot  such  charge. 
On  page  864  of  said  chapter  we  find  the 
following  allowance:  'For  a  search  for 
anything  In  hia  office  nvor  •  year's  stand- 
ing. 25  cents."  Also.  "For  any  copy,  if  It 
be  not  otherwise  provided  for,  8  cents  for 
evwy  thirty  words,  or  in  lieu  thereof.  If 
the  clerk  elect,  a  specific  fee  ot  R5  cents.  * 
It  would  seem,  therefore,  that  under  the 

Erovislona  of -oar  Code,  it  the  clerk  himaelf 
I  requested  to  make  a  search,  and  tba 
matter  be  ot  over  one  year's  standing,  he 
may  charge  25  cents,  or,  if  he  make  oat  a 
copy,  he  may  charge  8  cents  tor  every 
SO  words,  or  a  round  sum  of  86  cents, 
at  his  election.  Cpun  the  other  hand. -it  is 
equally  clear  that  any  person  Interested 
is  at  liberty  to  inspect  the  records  and  pa- 
pers in  the  clerk's  office  whenever  be  de- 
sires tn  do  so.  Conutel  for  plaintilf  In  vr- 
rorhas  supposed  that  possibly  the  act  of 
1876.  e.  100.  was  stlU  In  force.  It  Is  not 
necessary  to  Inquire  whether  such  is  the 
case,  since  that  act  only  prohibits  the 
clerk  from  charging  any  fee  lor  a  search 
where  he  furnishes  a  copy,  and  Is  paid  for 
SQCb  copy.  Upon  the  whole,  the  Judgment 
complained  ot  mast  be  affirmed. 


(*r  W.  Va.  tm 
HABVBT  T.  PABKBBSBUBO  IN&  GO. 
(Supreme  Court  of  Aiipeals  of  West  Virginia. 

Dec.  10.  1892.) 

FUBABINO  AXTD  FBAOTIOB  —  VBHVB-  —  ACTIOS 
UAIKST  FntB  iKStTBAVOa  COMFAirT  — VjIRIAHCH 
— ApPLICATIOS— C!OSDITION»  OF  POLIOT— WAIV- 
ES OF  FoBFKITaBE—EsTOPPSI- 

1.  The  rules  of  itrlct  pleading  still  an^ly  on 
demturer  to  pleas  In  abatement,  so  that  material 
proTlBlont  and  exceptions  in  the  statote  must  be 

2.  Chapter  123,  Code  W.  Ta.,  prescribea  in 
what  coanties  of  the  state  suits  maj  be  brouxlit, 
and  section  2  reads  as  fbUowa:  "An  action  mar 
be  brouffht  in  any  county  wherela  tb,e  cause  of 
action  or  any  part  thereof  arose,  although  none 
of  the  defendants  may  reside  therein."  Section 
2,  e.  124.  Code,  i>rOTides  that  process  from  any- 
court,  whether  original,  mesne,  or  final,  may  be 
directed  to  the  sheriff  of  any  comity,  except  that 
process  against  a  defendant  to  answer  m  any 
action  brought  under  the  second  section  of  chap- 
ter 123  shall  not  be  directed  to  an  officer  of  any 
other  county  tlian  that  wherein  the  action  h 
brought,  but  it  excepts  from  snc^  exertion  an 
insurance  company. 

8.'"The  cause  of  action**  geDersUy  means 
the  breach  of  du^  by  defendain  complained  of. 
hut  under  section  2.  c  123,  it  may  consist  of  one 
or  more  essential  facts,  which  plaintiff  most 
show  to  make  out  his  case,  and  these  may  be 
severable. 

4.  The  debtor,  unless  it  be  otherwise  pro- 
vided, must,  in  order  to  make  payment,  seek  the 
creditors:  and,  as  against  an  insurance  company 
sued  in  the  county  where  the  creditor  resides, 
the  cause  of  action,  within  the  meaning  of  the 
Btatute,ariBeB  In  such  county. 

6.  Where  in  the  dedaratioa  of  a  policy  ot 
insurasce  the  name  of  the  idaiatiff  Is  cHfferfnt 
from  the  name  of  the  person  to  whom  the  Dcdlcr 
sued  on  appears  to  have  isitned.  hot  the  vari- 
ance does  not  appear  on  the  face  of  the  declara- 
tion, such  variance  cannot  be  reached  by  de- 
murrer to  the  declaration. 

6.  When  such  policy  Is  offered  tn  evidence, 
and  it-  appears  tliat  the  pnson  named  iu  the  dec- 
lamtion  and  the  peraon  named  in  the  policy  are 
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one  and  the  mine  penoDt  and  die  mistake  lii 
the  poller  1b  dm  to  the  faidt  of  the  defendant, 

it  Bboald  not  be  rejected  on  his  motion. 

7.  Under  section  68,  c.  125,  Oode,  the  court 
during  the  trial  permit  plaintiff  to  file  the 
Bi>ecial  statement  of  any  matter  in  waiver,  estop- 
pel, or  otherwise  in  coiuession  and  avoidance,  as 
provided  for  by  section  60,  c  125,  Code,  as  jus- 
tice mar  seem  to  require;  but  this  will  not  {dve 
defendant  a  continnanee  as  matter  of  right,  bnt 
It  i>  within  the  soand  discretion  of  the  trlaT 
court. 

8k  Where  a  poller  ot  fire  Insurance  Is  issued 
without  any  written  application  on  the  part  of 
the  asaored  ao  far  as  the  facts  appear,'  the  as> 
snred.  In  offering  in  evidence  the  policy',  is  not 
required  to  read  with  it,  as  part  thereof,  a  writ- 
ten appUoatioD  produced  by  the  Insurer,  without 
moor  that  it  was  sisned  by  the  assured  or  the 
agent  of  tiie  assured. 

9.  When  a  dauae  in  a  policy  refws  to  an 
application  relatins  to  warranties,  misrepresenta- 
tions, <Mr  ctmcealments,  and  assumes  to  make 
sQch  paper  a  part  of  the  policy,  and  no  such  pa- 
per is  shown,  the  clause  which  refers  to  it,  and 
attempts  to  prescribe  its  place  and  effect  as  a 
part  of  the  contract,  and  to  determine  the  con- 
sequences of  misstatement,  miut  be  regarded  as 
inapplicable  to  ttie  facts  of  the  case,  and  there- 
fore nueatory. 

10.  Where  an  Insurance  policy  provides  that 
the  books  of  account  of  the  assured  shall  be  se- 
enrely  locked  In  an  iron  safe  in  -his  store  dur- 
ing the  boors  that  said  store  is  closed,  and, 
with  the  consent  of  the  agent  of  the  insurance 
company  and  the  knowledge  of  the  company, 
who  do  not  object,  the  books  are  kept  at  night 
in  the  merchant's  dwelling  house,  the  company 
is  estOMMd  from  setting  up  such  failure  to  ob> 
serve  Boch  condition  as  wwkinv  a  forfeiture  of 
all  claims  under  the  t>oliey< 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Potoam  county. 

Asaampalt  by  Ida  J.  Harvey  against  the 
Parkersbnrs;  Insorance  Company  ol  Par- 
kersbarfc.  W  Vn.,  to  recover  on  a  policy 
of  fire  Inaurance  issued  by  defeudaot  on  a 
frame  building  at  Liberty,  in  Putnam 
county,  occupied  by  plaintiff  as  a  dwelling 
house  and  country  store;  also  on  tbehouse- 
hold  and  kitchen  fnrultureand  thestockof 
goods,  consisting  ol  dry  goods,  groceries, 
proTl^lona,  produce,  buota  and  shoes,  hats 
and  caps,  hardware,  cutlery,  notions,  and 
other  merchandise,  soeh  as  Is  usually  kept 
forsalelnslmllarstorea.  Defendant  filed  a 
plea  In  abatement,  alleging  that  the  cause 
of  action  arose  In  Woods  county,  wherede- 
fendant  has  Its  principal  office,  antt  where 
its  president  and  other  chtel  offlcers  reside. 
Thfa  plea  was  rejected.  A  demurrer  to  the 
declaration  was  overruled,  and  Judgment 
was  rendered  in  favor  of  plaintiff  for 
$1,764.77  on  a  demurrer  to  tbe  evidence. 
Defendant  brings  error.  Affirmed. 

.Merrick  A  Smithy  tor  plaintiff  In  error. 
Brown,  Jaekaoa  A  Kntffbt,  lor  ddendaut 
in  error. 

Hoj^T,  jr.  This  la  an  action  ol  aaaumpstt 
brought  in  the  circuit  court  of  Putnum 
county  on  the  24th  day  of  December,  ISOO, 
by  I.  J.  Uarver  against  the  Parkereburg 
Insurance  Company,  of  ParkersburK,  W. 
Va.,  OD  a  policy  of  Insurance  from  loss  by 
Are  dated  July  2,1890.  On  demurrer  to 
the-  evidence  by  defendant  company  the 
court  gave  Judgment  against  the  company 
for  $1,764.77,  with  Interest  from  May  2U, 
1881,  till  paid,  and  costs,  on  which  tbe  In- 


Buronce  compaDy  obtained  this  writ  of  er- 
ror. The  facts  are  stated  In  tbe  demurrer 

to  evldeace,  which  Is  as  follows:  "Be  ft 
remembered  that,  upon  the  trial  of  this 
case,  tbe  said  plaintiff,  by  counsel,  pro- 
duces to  the  Jury,  to  maintain  the  is- 
sues on  her  part,  the  following  evidence, 
namely,  the  policy  In  tbe  declaration  men- 
tioned, in  tbe  words  and  flgnres  following. 
(See  page  4  of  this  record  for  policy.) 
Proved. by  B.  W.  Harvey,  that  he  was  on 
tbe  Ist  day  of  Jane,  1890.  and  has  ever 
Hince  been,  the  husband  and  agent  of  the 
plnlntlft,  I.  J.  Harvey,  mentioned  In  said 
policy,  and  managed  and  controlled  all 
her  buBineiB.  and  as  such  was  solicited  by 
T.  A.  Vlekera,  the  agent  of  tbe  defendant, 
to  insure  the  property  of  tbe  plaintiff  situ- 
ated at  Iitberty,  Putnam  county,  W.  Va., 
and  at  such  solicitation  famished  such 
agent  figures  for  an  application  for  a  poli- 
cy as  follows:  Tbat  tbe  stock,  when  rur 
down,  about  $1,400  to  $1,600,  and  wheri 
stocked  up,  abont  $1,800,— a  genei'al  aver- 
age of  about$1.600;  that  he  had  notexucv 
figures  at  band,  but  be  believed  they  were 
correct;  add,  on  cross-examination,  tbat: 
Vickers  asked  him  It  he  kept  a  safe,  and  he 
said  'No.'  Vickers*  son  then  asked  bim 
how  he  kept  bis  books,  and  be  told  bIm  he 
took  tbe  daybook  and  ledgerto  his  honse 
to  post  them  up,  and  Vickers  said, 'All 
right.'  This  memorandam  was  given  to 
the  agent's  aon  In  Wlnfleld,  about  fifteen 
miles  from  where  tbe  property  was,  and 
the  answers  to  tbe  questions  asked  him 
were  written  down  on  a  plain  piece  of  pa- 
per, but  were  -neither  read  to  lilm  uor 
shown  to  him.  He  did  not  think  it  was 
on  a  printed  form.  He  knew  nothing  more 
of  the  policy  until  he  received  itof  Vickers. 
the  agent,  by  mail,  some  time  afterwards, 
and  remitted  the  premium  by  registered 
letter,  but  did  not  remember  whether  It 
was  before  orafterthe  recefptotthe pulley, 
but  thinks  it  was  before.  That  the  proper* 
ty  Insured  so  owned  by  the  plaintiff  con- 
sisted of  a  storehouse  and  dwelling  a  tew 
leet  apart, couuected  by  a  back  porch,  and 
was  erected  in  1887,  and  was  worth  about 
$900.  That  the  furniture  insured  was 
worth  abont  $200,  and  the  stock  of  goods 
was  worth  $1,442.  That  tbe  building  and 
stock  were  a  total  loss,  and  about  $(>0  ol 
tbe  household  furniture  was  saved.  That 
tbe  books,  except  a  small  memoranda  of 
tbe  balance  ol  cash  on  hand  each  evening 
during  the  continuance  of  the  policy  In 
force,  and  on  tbe  night  of  the  fire,  were 
kept  each  night  In  the  dwelling  bouse,  his 
books  belngdaybook and  ledger.and  wera 
there  at  tbe  time  of  the  fire,  and  were  aft- 
erwards submitted,  some  time  In  August, 
1890,  to  R.  J.  A.  Boreman,  secretary  of  the 
defendant,  who  went  tu  Liberty  with 
Vickera,  the  agent;  said  secretary  going 
to  Liberty  to  Investigate  and  udjust  the 
loss,  said  Boreman  examining  the  books 
and  making  some  extracts  th(>ref  rom,  as  he 
desired.  Tiie  flreoccurred  at  three  o'clock 
In  the  monilngor  August  14,1890.  He  was 
sleeping  soundly  when  be  was  awakened 
by  his  wife,  who  had  been  wakened  by  the 
light  and  noise,  and  when  discovered  the 
friJDt  part  of  the  store  was  in  flames, 
wfalub  souM  afterwards  spread  to  the 
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dwelllns.andlnsborttlmaeonBninftd  both. 
He  made  every  effort  to  aave  property, 
but  uoly  succeeded  In  getting  oot  aboot 
$60  of  tbe  furniture.  That  whea  the  poli- 
cy arrived  be  opened  It.  and  read  the  head- 
ing showing  the  amountof  the  policy, and 
tbeportionH  put  on  the  different  property, 
and  did  not  read  any  more,  and  folded  It 
up  and  handed  It  to  bis  wife  tu  pnt  away, 
and  did'not  see  It  again  till  after  the  fire. 
That  he  only  liept  diapoatllon  of  cash  on 
ledger  Hbowlng  auma  paid  to  wholesale 
merchants  and  men  for  hauling,  which  was 
all.  That  he  kept  no  list  of  sales  for  casta, 
but  kepta  little  memorandum  booksfaow- 
log  balances  of  eaab  on  band  each  evening. 
The  ledger  showed  credit  ealea,  and  pur- 
chases and  disposition  of  caah.  By  de- 
ducting from  amounta  paid  to  creditors 
the  amount  received  on  credit  salee,  he 
could  aecertuin  tbe  amounta  received  on 
casta  sates.  By  J.  C.  Thomas,  that  he  pre- 
pared t^ie  proof  of  loss,  and  torwardet}  It 
to  tbe  compaoy.  iknd  afterwarde  the 
plaintiff  received  tbe  letter  tiled  In  evidence 
as  Exhibit  B,  wblch  is  In  the  words  and 
figures  following,  to  wit:  ' Parkersbarg, 
W.  Va.  Sept.  13,  1890.  Mrs,  I.  J.  Harvey, 
Liberty,  W.  Ye.— Madam.  The  company 
are  In  receipt  of  so-called  "proof  of  loss, 
to  substantiate  a  claim  that  you  appear 
to  have  against  "The  Farkersburg  In- 
surance Company,"  I  am  requested  to 
object  to  same,  for  the  following  reasons : 
ist.  No  place  on  or  in  the  papers  la  the 
number  of  policy  shown  underwhich  claim 
is  made,  nor  a  copy  thereof,  as  requested 
In  all  the  policies  Issued  by  this  company. 
The  so-called  "  proofs  **  are  sworn  to  by  E. 
W.  Harvey,  claiming  to  be  an  agent  of 
yours,  and  no  power  of  attorney  attached 
to  Hhow  that  fact.  That  no  particular 
aeeount  of  the  loss  has  ever  been  received, 
as  requested  by  all  the  policies  Issued  by 
this  company.  That,  even  If  these  proofs 
were  signed  by  proper  persons,  tbe  state- 
ment, "and  afDant  also  further  says  that 
be  does  not  know  how  said  fire  originat- 
ed,"  etc.,  does  not  fill  requirement  8th  of 
section  9  of  our  policies.  Nor  does  the 
certidcate  of  John  C.  Thomas,  living  15 
miles  distant,  fill  the  requirements  of  lat- 
ter part  of  same  portion  of  section  9.  on 
which  it  says,  "and  shall  procure  a  certlfl- 
cate  under  hand  and  seal  of  a  magistrate 
or  notary  publit:,  nearest  to  the  place  of 
loss,"  etc.  The  estimate  on  building  said 
to  have  been  burued,  does  not  say  It  Is  the 
one  tor  which  claim  Is  made  on  this  com* 
pany;  and  it  is  not  soch  a  particular  ac- 
count asla  Indicated  by  the  policy.  I  talie 
it  that  it  should  be  In  detail,  so  that  the 

bill  raljrht  be  mailed  to  a  ,  and  the 

order  filled  correctly.  The  proofs  do  not 
show  whether  goods  or  personal  property 
were  saved  from  the  fire  or  not,  and.  If 
so.  what,  and  thpir  value.  There  la  no 
particular  account  of  honsehold  goods  de- 
stroyed, nor  of  Items  of  stock.  No  state- 
ment Is  made  us  to  bow  amount  of  stock 
is  arrived  at  when  fire  occurred,  nor  are 
there  any  bills  or  invoices  accompanying 
pruofs  to  show  purt'hasea,  nor  books  of 
account,  or  even  statements  to  show  sales, 
and  what  disposition  was  made  of  cash 
taken  in.  This  is  all  required  by  section  9 
of  all  oar  policies,  to  wtaicb  section  you 


are  hereby  referred  for  complete  Instmc- 
tlons  as  to  what  Is  necessary  to  make 
complete  proofs,  as  all  of  tbe  matters 
therein  mentioned  will  be  required  at  yoar 
hands  before  proofs  can  be  acsepted.  In 
fact,  tbe  condition  of  the  policy  under 
which  yoQ  claim  will  be  strictly  enforced. 
Yonrs,  troly,  B.  J.  A.  Bobkman.  Sec'y.' 
Wberenpoo  be  prepared  tor  the  plaintill 
and  forwarded  to  the  company,  as  a  sec- 
ond proof  of  loss,  the  paper  filed  In  evl- 
dencp  as  Exhibit  C,  and  though  the  mailed 
said  Exhibit  C  to  the  company  on  October 
14. 1880,— Itmlgbt  have  been  on  the  iSth  Oc- 
tober, 1800,— and  wblcb  was  afterwards  re- 
ceived by  the  defeadaot.  The  notary  tak- 
ing the  affidavit  to  the  second  proof  nt 
luRS  was  the  nearest  notary  or  Justice  of 
the  peace  to  tbe  place  of  the  fire.  And  by 
T.  A.  Vickers,  agent  of  the  defendant  at 
the  time  the  policy  was  Issued,  and  at  tbe 
time  of  the  Qre,  that  tbe  memoranda  given 
by  E.  W.  Harvey  lor  tbe  Insurance  was 
banded  Mm  by  bis  (Tickers')  son,  who 
stayed  In  the  office,  and  sometimes  acted 
for  him.  The  original  memoranda  was 
made  out  by  the  son  from  Harvey's  state- 
ments, and  witness  made  out  the  appUra- 
ttuD,  talcing  the  figures  from  the  memo- 
randa of  the  SOD,  That  tbe  application 
forwarded  to  the  company,  including  the 
signature,  was  entirely  In  the  band  writing 
of  witness,  except  the  printed  part:  was 
made  out  after  Harvey  was  gone;  and 
was  not  seen  by  Harvey  or  tbe  plaintiff 
before  It  was  sent  to  the  company;  and 
did  not  know  whether  It  had  bt^n  seen 
since.  That  he  put  the  $2,900  as  'average 
stock*  from  the  footing  up  that  he  mads 
of  the  total  value  of  the  property  insured, 
and  the  91,800  'last  Invoice'  from  the  esti- 
mated stock  on  hand.  That  it  was  his 
custom  to  nil  these  blanks  In  this  way, 
and  ttautthe  Pheonlxfound  fault  wltb  him 
for  not  doing  it.  Tbat  when  he  wrote  to 
the  company  about  Harvey's  policy  he 
told  the  company  be  didn't  Icnow  a  coun- 
try merchant  In  bis  field  of  operations  who 
owned  an  iron  safe.  That  he  could  not 
tell  that  be  wrote  this,  as  to  this  case, bat 
it  was  his  impression  and  recollection  tbat 
he  did,  'because  it  was  the  only  policy  on 
merchandise  1  obtained  from  defendant's 
company.'  That  on  the  day  before  the 
fire  he  was  at  the  store  of  plaintiff,  and 
estimated  stuck  at  $1,400  to  fl,50n.  That 
he  was  an  old  merchant;  was  with  Bore* 
man  after  fire  at  Liberty.  He  said  'I  bad 
insured  house  too  high.'  Did  not  object 
to  insurance  on  gooils.  He  said  a  man 
was  a  foul  forcarrylDg  so  much  stock  In  a 
country  store,  hut  did  not  know  what  oc- 
curred between  Harvey  and  Boreroan,and 
did  not  know  of  any  adjustment.  And 
this  was  aU  ot  the  evidence  offered  in  the 
case;  wherefore  the  defendant  says  that 
the  said  evidence  Is  not  sufliclent  to  main- 
tain tbe  Issues  on  the  part  of  tbe  plaintiff, 
and  demure  thereto,  and  prays  that  the 
Jury  may  be  discharged,  and  Jndgment 
rendered  for  the  delt'Ddant.  The  Par- 
KEitsnuno  iNStiitANCR  Company.  By  C.  D. 
MeeaicK  aud  J.  H.  Nash, Its  Attorneys." 

8u  far  as  the  record  discloses,  no  seri- 
ous attack  is  made  on  tbe  good  faltb  of 
tbe  plaintiff,  nor  question  made  as  to  tlv 
mere  amount  ul  damages  found  by  tht 
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luy.  The  qaeiitloiis  raised  and  dlBcaased 
by  defendant  an. 

I.  Tbe  eaoM -ot  action  arose  In  Wood 
county,  and  hence  the  circuit  coartof  Pat- 
oain  bad  no  Jarladlctioa.  This  qaetition 
tbn  defendant  rataed  by  two  pleas  in 
abatement  to tbejarladlction,  filed  In  prop- 
er  time. 

Ptea  In  abatement  No.  2.  Tbla  was  held 
bad  on  demorrer.  Chapter  123.  p.  79&y 
Code,  (Ed.  11^81,)  relates  tu  tbe  county  in 
which  Judicial  proceedfogs  may  becom- 
inpnced.  Tbe  fifth  clause  was  added  March 
3.  ls»l.  after  this  suit  bad  been  brouKbt. 
See  Acta  1891,  p.  138.  ThU  chapter  128  of 
the  Code  reads  In  part  as  follows:  "(1) 
Any  action  at  law  oranlt  in  equity,  except 
where  It  la  otherwise  specially  provided, 
may  berrafter  be  brought  In  the  circuit 
euurt  nf  a oy  county— i^Yntr,  wherein  any 
uf  the  diifendants  may  reside,  except  that 
an  action  uf  ejectment  or  unlawful  detain- 
er must  be  brought  in  tbe  county  wherein 
the  land  sought  to  be  recovered  or  s*)me 
part  thereof  Is;  or,  aeeond,  U  a  corpora- 
tion be  a  defendant  wherein  Its  principal 
ufUce  la,  or  where  Its  mayor,  president,  or 
other  chief  officer  resides,  or  if  Its  principal 
office  be  not  in  this  state,  and  Its  mayor, 
president,  or  otberchlef  officer  do  not  reside 
therein,  wherein  It  does  basioeea.  •  •  • 
(2)  An  action  may  be  brought  in  anycoun- 
ty  wherein  the  cause  of  action  or  any  part 
thereof  arose,  altbough  none  of  thedeleud- 
ants  may  reside  tberRlu."  Section  1 2,  c. 
124.  p.  796,  Code,  in  part  reads  as  follows: 
"Process  from  any  court,  whetherorlginal, 
mesne,  or  final,  may  be  directed  to  tbe 
Bberitr  of  any  county,  except  that  process 
against  a  defendant  (iiuless  a  railroad, 
canal,  tnrnplke,  telegraph,  or  Insurance 
company  be  defendant)  to  answer  In  any 
action  brought  under  tbe  second  section 
of  chapter  123  of  the  Code  shall  not  be  di- 
rected to  an  officer  of  any  other  county 
than  that  wherelu  tbe  action  is  brought." 
The  plea  No.  2  was  not  good,  because  It 
does  not  aver  that  the  cause  of  action  did 
not  arise  In  the  county  of  Pntnum,  nor 
any  part  of  said  cause  of  action,  and  tbe 
demurrer  was  properly  sustained. 

Plea  No.  1  does  aver  that  the  "cause  of 
action,  If  any,  did  not,  nor  did  any  part 
thereof,  arise  in  tbe  aald  county  of  Put- 
nam.", The  rules  of  strict  pleading  still 
apply  In  demurrer  to  pleas  In  abatement, 
(ttee section  29,  c.  125,  Code;)  so  that  ma- 
terial provisions  and  exceptions  must  be 
still  averred.  Tn  this  plea  the  Insurance 
company  appf^ars  by  Its  attorneyn,  and  U 
would  seem  to  be  defective  in  buth  begln- 
□ing  and  conclusluu.  In  Quarrier  v.  In- 
surance Co.,  10  W.  Va.  507,  it  waa  held 
tha  t  aoch  a  plea  ia  fatally  defective.  "  The 
appearance  by  a  corporation  In  a  plea  to 
the  Jurisdiction  o!  the  court  ahoold  not 
be  In  person  or  by  attorney,  bnt  may  be 
by  Its  president.*  But  plaintiff  replied 
to  it  generally,  and  Che  matternoflawand 
fact  arising  thereof  were  submitted  to  the 
court.  It  waa  admitted  that  the  defend- 
ant bad  and  baa  Its  principal  officeat  Par- 
kersburg.  In  the  county  of  Wood.  It  was 
shown  that  the  contract  uf  insurance  was 
made  In  the  ronDt.r  ol  Putnam.  The  poli- 
cy was  there  delivered  to  plaintiff.  The 
premium  was  paid  there  by  plaintiff,  and 


the  property  Insured,  comprising  In  imrt 
real  property,  was  situated  In  the  county 
of  Putnam.  Defendant  contends  that  the 
breach  of  duty  is  the  cause  of  action,  no 
matter  what  may  be  Its  form.  On  the 
other  hand.  It  may  be  said  that  the  canse 
of  action  is  made  up  uf  the  eon  tract  and 
the  breach  ot  It,  and-  that  it  takes  these 
two  at  least,  In  this  and  like  casoR,  to  con- 
stitute the  whole  cause  of  action,  as 
meant  by  Implication  In  tbe  statute;  oth- 
erwise, tbe  added  phrase  "or  any  part 
thereof  would  be  without  meaning  or 
effect.  This  section,  treating  the  cause  of 
action  as  capable  of  being  composed  of 

? arts,  is  of  long  standing.  See  1  Bev. 
ode  1819,  p.  498,  and  Code  1849.  (Ed.  I8S0,) 
p.  705.  In  Asbby  v.  Ktger,  3  Rand.  (Va.) 
^.  (1S24,)  It  waa  held  that  the  cauae  of  ac- 
tion—trespass for  mesne  profits— ^roae  In 
thocounty  wherein  the  land  was.notwlth- 
standlng  the  defendant  resided  In  a  differ- 
ent county  when  the  action  was  brouxbt. 
See  1  Rob.  Pr.  (New.)  p.  858.  Bnt  taking 
the  canse  of  action  in  this  ease  as  tbe 
breach  of  defendant's  duty  to  pay,  then 
such  canse  of  action  arose  at  some  time 
and  place,  and  as  It  was  the  duty  of  the 
Insurance  company  to  seek  tbe  plaintiff, 
Its  creditor,  where  she  resided  In  the  coun- 
ty ol  Putnam,  and  pay  the  damages  when 
the  time  to  pay  came,  the  cause  of  action 
must  have  arisen  then  and  there,  within 
the  meaning  of  the  statute.  And  this  rule 
Is  strengthened  somewhat  by  section  2  of 
chapter  124,  which  authorizes  the  writ  of 
summona  tu  begin  the  suit  against  an  In- 
surance company  to  be  directed  to  and  ex- 
ecuted by  the  sheriff  nf  any  county,  the 
sheriff  of  Woodcountyin  tblacase.  There- 
fore'! think  the  court  rightly  held  that  the 
cause  of  action,  or  some  material  part 
thereof,  arose  in  tbe  connty  of  Putnam. 

Defendant's  demurrer  to  plaintiff's  dec- 
laration. I.  J.  Harvey,  the  plaintiff,  la 
the  wife  of  E.  W.  Harvey.  From  this  rec- 
ord there  Is  and  can  be  no  question  that 
abe  owned  the  property  Insured,  made  the 
contract  of  insurance,  and  th^  policy  was 
issued  and  delivered  to  her;  bnt  the  scriv- 
ener. In  drawing  the  policy,  made  a  mis- 
take In  the  first  Inltlallettcr  other  name, 
putting  tfS.  J."  instead  of  -I.  J."  Of 
tills  mistake  defendant  was  notified,  and 
thereafter  it  repeatedly  recognized  lier  as 
the  owner  of  the  policy,  to  whom  It  bad 
been  Issued.  Plaintiff's  declaration  Is  In 
assumpsit,  and  '  follows  the  form  pre- 
scribed by  the  statute.  Section  (t1,  c.  125, 
Code.  There  Is  no  misdescription  of  the 
policy  to  be  reached  by  demurrer.  If 
plaintiff  had  been  assignee,  she  need  not 
have  sued  as  sncb,  nor  made  to  her  name 
as  plaintiff  the  addition  of  "analgnec." 
See  section  14,  e.  99,  Id.  So  that  neither 
at  common  law  nor  nnder  the  statute 
would  a  demurrer  reach  the  mistake;  It 
could  only  be  reached  when  the  policy 
should  be  offered  In  evidence,  and  It  Is 
there  met  by  showing  that  the  policy  was 
In  fart  issued  to  the  plaintiff,  I.  J.  Harvey, 
called  "S.J.Harvey  "  by  mlstakeof  ilefeod- 
ant,and  that  "S.  J.,"  mentioned  In  tbe  pol- 
icy, and  **  I.  J., "  the  plaintiff  suing,  are  one 
and  theaame  person.  SeeDeltx  v.  Insurance 
Co.,83  W.Va.o26,n  S.E.Kep.50;  Id., 31  W. 
Va.  851. 8  S.  E.  Bep.  616.  The  declaration 
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being  Id  the  form  prescribed  by  sectloD  61, 
e.  126,  of  the  Code,  the  defendant  pleaded 
that  It  was  not  liable  to  tbe  plalntifl  aa  In 
Bafd  declaration  Is  alleged,  and  filed  tbere* 
with  a  Btatement  In  writing,  specifying  Rev- 
en  several  groands  of  defense.  During  the 
trial  there  eame  ont  in  evidence  certain 
facts  tending  to  show  that  defendant  had 
waived  the  keeping  of  an  Iron  safe  men- 
tioned in  tbe  policy,  and  tbe  keeping  by 
the  plaintiff  of  her  boobs  In  her  Iron  safe 
when  the  policy  was  Issned,  and  also 
waived  tbe  same  after  the  pniperty  waa 
burned,  and  was  Mtopped  from  Insisting 
thereon.  During  the  trial,  plaiotlfl,  under 
section  65,  c.  126,  wishing  and  iDtendlna; 
to  rely  npon  snch  matters  In  waiver  and 
estoppel,  asked  to  file  a  statement  in 
.  writing  specifying  In  general  terms  anch 
matters,  so  as  to  notify  defendant  of  tbe 
claim  and  defense  Intended  to  be  sot  up. 
This  tbe  court  permitted,  and  tbereapon 
tbe  defendant  claimed  to  be  thereby  taken 
by  surprise,  supported  snch  claim  by  the 
evidence  of  tbe  company's  agent  and  sec* 
retary,  and  moved  the  court  to  dis- 
charge the  Jury  and  continue  the  cause; 
bnt  the  court  overruled  the  motion,  and 
defendant  excepted.  Snch  statement  has 
been  held  to  be  no  part  of  the  pleadings. 
Cappellar  v.  Insurance  Co.,  21  W.  Va.  &76. 
Id  Travis  T.  Insorauce  Co.,  28  W.  Vm.  688, 
It  was  tbedeclaratlon  that  was  amended ; 
here  it  was  notice  that  plaintiff  Intended 
to  rely  upon  evidence  as  proving  waiver 
and  estoppel.  The  evidence  was  already 
In  without  objection.  It  related  to  mat- 
ters wbicb  bad  taken  place  between  Vlck- 
ers,  tbe  local  agnnt  of  the  company,  who 
negotiated  the  policy,  E.  W.  Harvey,  the 
agent  nt  plaintltf,  and  the  secretary  of  tbe 
company,  who  issued  and  countersigned 
it.  The  Btatnte  (section  66,  e.  123)  pro- 
vides that  the  court  may,  as  Justice  may 
reqnlre,  permit  the  statement  to  be  Sled 
or  one  filed  to  be  amended,  or  grant  fur- 
ther time  (or  filing.  To  the  filing,  defend- 
ant did  not  except,  bnt  moved  for  a  con- 
tinuance, which  motion  waa  overruled. 
To  allow  such  amendment  of  tbe  plead- 
ings and  of  the  bill  of  particulars  is  com- 
mon practice,  when.  In  tbe  opinion  of  the 
court,  substantial  Justice  will  thereby  be 
promoted;  and  in  such  matters  the  circuit 
conrt  must  be  allowed  a  wide  discretion, 
and,  to  reverse  a  cause  on  account  of 
snch  ra1ing,error  to  tbe  probable  injunrof 
tbe  party  most  be  made  manifest.  Here 
all  the  parties  to  the  matters  set  up  as 
waiver  and  estoppel  were  present  as  wit- 
nesses, and  had  testttled.  I  do  not  see 
bow  tbe  defendant  could  have  been  In- 
jured by  the  refusal  to  continue. 

Upon  tbe  trial  the  plaintltf  offered  In 
evidence  the  policy  sued  on;  bat  defend- 
ant objected,  unless  plalntin  would  put  in 
evidence  with  it  a  certain  paper  produced 
by  the  company,  and  claimed  by  it  to  be 
plaintiffs  written  application  for  tlieln- 
snranre.  On  this  head  it  was  shown  that 
plalntiD's  agent,  E.  W  Harvey,  had  given 
the  local  agent  of  the  company  certain 
tacts  as  <la£a  for  the  policy ;  that  tbe  ap- 
plication produced  was  made  nut  by  the 
company's  local  agent;  thatneftberplain- 
tlff  nor  bor  agent  had  signed  It,  or  had 
ever  seen  It  nntil  produced  by  detendaut 


at  the  trial ;  bnt  the  conrt  overruled  tli* 
objection,  and  permitted  the  policy  to  ba 
read  in  evidence  on  the  -part  of  pUlntur 
without  such  application,  and  defendant 
excepted.  This  paper  was  not  offered  or 
read  In  evidence,  nor  does  It  appear  In  the 
record,  except  in  detandant*B  bill  of  excep- 
tions, mentioned  above.  The  conrt  eom- 
mltted  no  error  in  refusing  to  compel 
plaintiff  to  read  In  evidence  with  the  pol- 
icy a  paper  she  bad  never  seen  or  signed 
by  herself  or  her  agent:  for,  under  such 
clrcamBtaneee,sbe  would  not  be  bound  by 
It,  "and  so  the  tdaose  wtateb  refers  to  it, 
and  attempto  to  prescribe  Its  place  and 
effect  as  a  part  of  tbe  contract,  and  to 
determine  tbe  conseqnences  of  mlsstato- 
ment  or  omissions  therein,  must  be  re- 
garded as  inapplicable  to  tbe  facts  In  tbe 
caae.and  therefore  nugatory."  Insurance 
Co.  V.  Peck,  183  III.  320,  288.  24  N.  £.  Rep. 
538.  Daring  tbe  trial  before  tbe  Jury,  tbe 
plalntilt  Intruduced  In  evidence  the  pollcT 
and  tbe  testimony  ol  tbe  witness  B,  W. 
Harvey,  and  then  announced  that  «be 
rested  ber  case;  and  the  dtfendant  then 
moved  the  conrt  to  exclude  tbe  evidence 
from  the  Jury,  and  for  a  verdict  lor  defend- 
ant; and,  while  tbe  motion  was  bring 
considered  by  the  court,  tbe  plalntUf 
asked  leave  to  reopeu  tbe  case,and  ottered 
to  Introdnca  tbe  evidenee  ot  John  C 
Tbomaa  and  T.  A.  ^ekers,  as  set  forth  in 
the  demurrer  to  evidence,  but  tbe  conrt 
overruled  the  motion  of  defendant,  and 
permitted  the  evidence  to  be  introduced, 
and  defendant  again  excepted.  While  tbe 
trial  and  tbe  introduction  ot  evidence  Is  at 
snch  a  stage  of  progress  the  eonrt  may, 
in  Its  discretion,  permit  parties  to  Intro- 
duce additional,  proper,  and  material  evi- 
dence whonsubfltantial  jaatlce  and  tbe  end- 
ing of  litigation  may  seem  to  require  it, 
and  generally  It  fumlsbeB  no  proper 
gronnil  of  complaint;  at  least,  I  can  see 
no  such  grounds  In  this  cast*. 

Tbe  defendant's  demurrer  to  the  evi- 
dence. Under  this  head  properly  talla  tbe 
eouBlderatlon  of  defendant's  seven  several 
statements  of  special  defenses  filed,  as  well 
as  tbe  fact  whether  plaintiff  has  made  ont 
her  cane  by  proving  to  some  extent  all  the 
facts  neceaeary  to  a  recovery.  Takine  tbe 
latter  first,  defendant  contends  that,  in 
order  to  recover,  plaintiff  must  show  that 
Immediate  notice  ot  Iobs  was  given  to  the 
driundant.  The  fire  occurred  at  3  o'clock 
in  tbe  morning  of  August  14, 1890.  Stime 
time  In  Anguat,  1890,  (tbe  exact  day  dues 
not  appear,}  tbe  secretary  and  agent  of 
tbe  company  wereon  thegroond  toadjust 
the  loss.  The  notice  and  first  proof  of  loss 
seem  to  bave  been  sent  nbouttbe  20tb  day 
of  August,  1800.  From  this  It  would  ap- 
pear that  delbndant  bad  prompt  notice  ol 
the  loss. 

That  plaintiH  could  not  recover wltbont 
showing  that  within  SOdaysot  Iobs  proper 
proofs  were  filed  with  defendant.  .  The 
first  proof  of  loss  was  received  some  time 
before  13th  September,  1800.  Defendant 
wrote  to  plaintiff  calling  ber  attention  to 
certain  omissions  In  tbe  proof  ot  loss  re- 
ceived, objecting  to  tbe  same,  and  cloRtng 
the  letter  ns  follows:  "This  Is  all  required 
by  aection  9  ot  all  onr  policies,  to  which 
section  you  are  hereby  referred  for  corn- 
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plete  instrDctloDB  as  to  wbat  la  neceaeary 
tfi  make  complete  proofa,  as  all  ol  tbe 
matten  therein  mentioaed  will  be  required 
at  joar  taaods  before  prooft  can  be  ac- 
cepted. In  tact,  tp»  condition  of  tbe  pol- 
icy under  which  yon  claim  will  be  strictly 
enforced."  In  answer  to  this,  plaintiff 
sent  tbe  second  proof  of  loss,  on  the  14th 
or  15tb  of  October,  1890.  Whatever  may 
bare  been  the  effect  of  these  conditions  qq- 
der  the  facts  as  sbown,  the  defendant  filed 
no  statement  In  writing  apeelfylnK  them 
as  matters  of  d^nae,  whicb  be  moat  do 
ander  section  64,. e.  1%,  of  tbe  Code,  In  or- 
der to  avail  himself  thereof. 

DefendBDt's  seven  special  defenses  filed 
are.  In  snbatauce,  as  follows.  (1)  Plain- 
tiff's books  had  been  demanded,  bat  not 
produced.  The  evidence  Is:  The  books 
were  submitted  some  time  In  AnKDst,1890, 
to  R.  J.  A.  Boreman.  secretary  of  defend- 
ant, who  went  to  Xjiberty  with  Vickers, 
the  agent,  said  secretary  and  Vickers  go- 
ing to  Liberty  to  iuveatigate  and  adjust 
the  loss,  and  the  said  Boremao  examining 
the  books  and  making  socbextracts  there- 
from aa  he  desired.  (2)  Plaintiff  failed  to 
keep,  her  booka  of  account  locked  in  an 
iron  safe.  On  this  point  tbe  evidence 
Rbnwa  that  the  books  of  account  were 
kept  at  night,  to  be  posted,  preserved, etc., 
at  tbe  plaintiff's  dwelling  house,  and  were 
not  burned  or  Injured;  that  she  had  no 
iron  safe;  that  defendant  was  notified  of 
tbis  before  tbe  policy  was  Issned.  The 
local  agent,  Vickers,  said  keeping  the  books 
at  her  honae  at  night  wonld  do,  as  she  had 
no  Iron  safe;  and  when  the  aecretarycame 
to  adjust  tbe  loss  be  told  Vickers,  the  local 
Bf!ent,"he  had  losared  tbe  house  too  blgh, 
but  he  did  not  object  to  the  InHurauce  on 
tbe  goods;"  and  when  the  policy  came  it 
was  delivered  by  the  agent  to  plaintiff, 
and  the  premium  paid,  on  tbe  considera- 
tion that  tbe  booka  of  accoont  were  to  be 
safely  kept  at  night  at  her  dwelling  bouae. 
Tbe  books  were  In  this  mode  preserved 
and  kept  safe,  at  the  Instnoce  of  defend- 
ant, and  submitted  to  tbe  agent  of  the 
company  for  Inspection  after  tbe  fire,  and 
tbere  is  no  evidence  tending  to  contradict 
tbis  state  of  facts.  It  did  not  Increase  tbe 
risk;  the  defendant  suffered  nolosa;  and 
the  change  of  place  for  safekeeping  was 
made  at  defendant's  instance  and  suggee- 
tion.  To  permit  defendant,  under  such 
clrcamatances,  to  defeat  plalntirr's  claim 
to  tbe  proper  Ineuranee  money,  upon  the 
ground  that  plaintiff  did  not  "keep  tbe 
Raid  Inventory  and  tbe  buoka  securely 
locked  In  an  iron  safe  (not  a  fireproof  safe) 
during  tbe  hours  that  sncb  store  is  closed 
for  buBlnesB,"  would  be  a  fraud  npon  her, 
from  which  I  think  tbe  defendant  la  es- 
topped. See  Schwarzbacb  v.  Protective 
Union,  35  W.  Va.  622.  (8)  Tbat  plaintiff 
failed  to  keep  a  detailed  account  of  caafa 
sales  and  of  credit  sales.  Theonly  evidunce 
on  tbis  point  shows  that  she  kept  a  day- 
book, ledger,  and  a  memorandum  book 
Rbowingcasb  re:!eived.  The  ledger  showed 
credit  sales,  purcbasea,  and  cash,  and  the 
diftpositlon  thereof.  Thbr  was  a  substan- 
tial compliance  with  the  requirement,  and 
there  Is  no  other  evidence  of  any  kind  on 
tbe  subject.  (4)  That  plaintiff  In  her  ap- 
plication untruly  represented  tbe  stock  at 


tbe  last  inventory  to  be  worth  91,800.  (6> 
That  plaintiff  In  her  application  nntmly 
represented  tbe  average  stock  at  92,900. 
(6)  Tbqt  plaintiff  in  bar  appllcatfon  do- 
truly  represented  tbe  property  insured  to 
be  unincumbered.  (7)  That  plaintiff  in 
her  application  untruly  represented  that 
the  stovepipes  in  the  building  Innured  did 
not  paaa  through  wooden  partitions  or 
floors.  These  are  based  on  the  written  ap- 
plication, which  Is  not  in  evidence,  and 
was  not  offered  in  evidence.  They  are  not 
in  the  policy,  and  therefore  cannot  be  con- 
sidered. '*^Wben  tbe  conditions  of  a  policy 
relating  to  mlerepreaeotatlons  or  conceal- 
ments as  to  tbe  sltnatlou  or  occupancy  ot 
tbe  property,  or  In  a  clause  which  refers 
to  an  application,  plan^snrvey,  or  descrip- 
tion, and  assume  to  make  such  paper  a 

(>art  of  tbe  policy,  and  a  warranty  by  the 
Dsured,  and  no  aucb  paper  la  shown,  the 
clause  which  refers  to  it,  and  attempts  to 
prescribe  Its  place  and  effect  as  a  part  of 
the  contract,  and  to  determine  tbe  conse> 
guences  of  mlsatatements  or  omissions 
therein,  must  be  regarded  as  Inapplicable 
to  tbe  facta  in  tbe  case,  and  therefore  nu- 
gatory. Insnrance  Co.  v.  Peck,  1^  III.  220, 
233,  24  N.  G.  Rep.  S88.  As  far  as  I  can  dla- 
cem,  the  plaintiff  bas  not  failed  in  any  es- 
sential point,  but  has  made  against  de- 
fendant u  pr/roa  facie  case  for  recovery; 
and  such  case  has  not  been  met  and  over- 
thrown by  defendant  in  any  substantial 
or  esaentlal  particular.  Tbe  Judgment  of 
the  circuit  court  is  right,  and  must  be  af* 
firmed. 


(37  W.  Va.  873) 
BROOKS  et  sL  V.  APPLKGATB  et  aL 

<SiqiTem«  Court  of  Appeals  of  West  Virginia. 

Deo.  17,  1S92.) 

pDacBA.8B  or  Fkopbbtt  bt  Witb— FRRsuMpnon 

— LlABILITT  FOR  HdSBAND'S  DhBTB. 

Where  property  fa  alleged  to  hare  been 
purchased  bj  a  wife,  or  a  conveyance  of  proper- 
ty is  made  to  her  during  coverture,  tbe  Dunlea 
is  Dp<Hi  tier  to  prove  distlDctlr  tbat  she  paid 
for  It  vrith  means  not  derived  from  her  aub- 
band.  EMdence  that  she  made  the  parohase, 
or  tbat  the  property  was  conveyed  to  her, 
amoonts  to  nothing,  iiiileBs  accompanied  br 
clear  and  full  proof  that  she  paid  tor  It  wim 
her  own  separate  estate;  and  in  the  absence  of 
such  proof  tbe  presumption  Is  that  her  bosband 
fomlBhed  the  means  to 'pay  for  it,  and  it  wDl 
be  subject  to  his  debts. 
(Syllabos  by  the  Oonrt) 

Appeal  from  clrcnlt  court,  Taylor  -coun- 
ty; Joseph  T;  Huke,  Judge. 

Bait  by  Brooke,  Rogers  &  Co.  agalnsi 
Applegata  &  Walters  and  others  to  subjerr 
land  to  a  debt  uijalnst  Applegate  &  Wa 
tera.   From  a  Judgment  dlsmiaalng  tha. 
bill,  ptahitina  appeal.  Reversed, 

Dent  &  Dent,  lor  appellants.  John  H. 
Boltf  for  appellees. 

Brannoh,  J.  Tbis  la  an  appeal  from 

the  circuit  court  of  Taylor  county,  taken 
by  Brooks,  Rogers  &  Co.,  upon  tbe  d4a- 
mlssal  of  a  bill  filed  by  them  against  Ap- 
plegate  &  Walters  and  others  to  subject  a 
tract  of  land  to  a  debt  against  Appleeate 
ft  Walters,  of  which  tirm  William  H.  Wal- 
ters had  been  a  member;  tbe  bill  aHe^ng 
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that  the  land  bad  been  pnrehaBed  by  Will- 
iam H.  Walters  ut  F.  A.  V.  Lucas  In  1K76.  by 
ezecatory  aKreenaeot,  and  atterwardtf,  on 
February  18,  1886,  when  Waltpn*  was  In- 
solvent,conveyed,  Qoder  cotlURton  between 
Walters  and  Lucas,  to  Walters'  wife,  to 
defraad  creditors,  and  alleging  that  it  was 
paid  for  by  the  houband. 

Certain  legal  principles  control  this  case. 
The  supreme  court  of  the  United  States, 
in  the  case  of  Seltc  v.  Mitchell,  94  D.  K.  580, 
laid  down  the  law  to  be  that  "purchases 
of  property  during:  coverture  by  the  wife 
of  an  lusolveut  debtor  are  Justly  regarded 
with  suspli:lon.  She  cannot  prevail  In 
contests  between  his  credlturid  anri  her.  In- 
volving their  right  to  subject  property 

'so  acquired  to  the  payment  of  his  debts, 
nnlesfl  the  presnniptloD  that  It  was  not 
paid  for  out  of  her  separate  estate  be  over- 
come by  affirmative  proof.  **  Notice  that 
the  court  says  that  there  Is,  at  the  ontBet, 
from  the  mere  fact  that  the  property  was 
acquired  during  coverture,  a  presumption 
that  it  was  not  paid  for  by  her  separate 
estate.  The  supreme  court  cites  and  ap- 
proves cases  showing  that,  in  the  absence 
of  evidence  repelling  this  presnmption.lt  be- 
comes a  violent  presumption  that  she  did 
not  so  pay  for  It,  and  that  though  the 
purchase  was  in  her  name,  and  though  the 
money  be  shown  to  have  been  paid  by 
lier,  she  must,  In  addition,  show  that  she 
has  received  money  "by  will  or  descent, 
conveyauce,  or  otherwise,  and  had  invest- 
ed It  in  the  property  I'lalmed that  her 
being  seen  with  money  frequently  Is  not  of 
importance,  as  the  presumption  would  be 
that  It  was  ber  husband's.  This  court,  iu 
McMasters  v.  Edgar,  22  W.  Va.  678,  has 
adopted  this  principle  to  the  fullest  extent, 
holding  that  "where  property  Is  alleged 
to  have  itnen  purchased  by  a  wife,  or  a 
conveyance  of  property  la  made  to  her, 
during  coverture,  the  burden  la  upon  her 
to  prove  distinctly  that  she  paid  for  it 
with  meana  not  derived  from  her  husband. 
Evidence  that  she  made  the  purchase,  or 
that  the  property  was  conveyed  to  her, 
amounts  to  nothing,  unless  It  be  accom- 
panied by  clear  and  full  proof  that  sho 
paid  for  it  with  her  own  separate  estate; 
and  In  the  absence  of  such  proof  the  pre- 
snmptlon  Is  that  her  husband  furuished 
the  means  to  pay  tor  it,  and  it  will  be 
subject  to  his  debts. "  In  numerous 
cases  has  this  court  iterated  and  reiter- 
ated this  to  be  the  law.  Rose  v.  Brown, 
11  W.  Vn.  122;  Stockdale  v.  Harris.  23  W. 
Tu.  499:  Burt  v.  Tlmmons,  29  W.  Va.  441, 
2  S.  £.  Rep.  780.  This  Is  the  rule,  though 
the  conveyance  be  not  from  husband  to 
wile.  If  we  view  this  land  as  originally 
purchased  by  the  husband,  the  case  is 
still  stronger  that  the  wife  must  prove 
that  she  paid  her  separate  means  and  the 
case  is  free  from  fraud.  Core  v.  Cunning- 
ham, 27  W.  Va.  206;  Burt  v.  Tlmmons,  hu- 
pra.  Having  BO  uftenfaeld  these prlDclples, 

,  we  mast  firmly  adhere  to  them.  They  are 
necessai7  to  business  safety.  The  mar- 
riage Is  BO  often,  and  can  be  so  readily, 
used  to  defraud  creditors,  the  proof  is  so 
dilBcult  to  obtain  to  prove  that  the  hus- 
band's means  paid  for  the  land,  that  the 
presumption  above  defined  extBta  in  behalf 
of  cre&ltors. 


Starting  with  these  principles,  reading 
the  evidence  of  the  husband,  his  wife,  and 
Lncas,  the  only  witnesses  examined,  we 
are  compelled  to  say  that  we  are  not  at 
all  convinced  that  Mrs^  Waiters  paid  for 
the  land.  1  shall  not  detail  evidence. 
What  is  wanted  Inoplulousglvlng  reasons 
of  decisions  is  principles  of  law,  not  a 
string  of  evidence  or  tacts,  excepc  so  far  as 
to  give  an  understanding  of  the  legal  prin- 
ciples, as  such  evidence  would  be  no  prec- 
edent in  future  cases.  While  the  husband 
and  wife  say  ahe  purchased  the  land  in 
187G,  the  seller  says  he  cannot  say  which 
bought,  or  to  whom  the  title  bond  was 
madtj,  nor  who  made  the  notes  He  and 
the  husband  say  a  tltlo  bond  was  given. 
She  says  none  was  given.  The  bund  and 
notes  would  answer  this  question,  Tbey 
are  gone,  except  one  note,  but  so  badly 
torn  it  does  not  tell  who  signed  It.  Who 
tore  It?  Just  before  the  purchase  the 
debtor  sold  his  farui,  and  It  looks  proba- 
ble he  invested  its  proceeds  In  thiK  land. 
N  matter  If  the  purchase  was  in  the  wife's 
name.  She  must  prove  distinctly,  by  full 
proof,  that  she  paid  for  it  ont  of  her  sepa- 
rate estate.  Herein  the  case  utterly  lacks 
on  the  wife's  side.  She  alleges  she  received 
some  property  from  her  father.  SbQdoes 
not  remember  when.  She  was  married  fn 
1866  or  1867.  Was  it  received  before  the 
Code  of  ISttg,  so  as  to  be  her  husband's? 
We  donotknow.  She  specifies  no  amount 
of  property,  or  Its  character,  so  received. 
The  husband  specifies  only  one  horse. 
Who  better  than  they  could  be  expected 
to  specify?  Tbey  do  not.  The  huHband 
says  she  received  from  9300  to  9500  from 
her  father,  but  does  not  stute  when.  She 
makes  no  statement  about  this  money. 
His  statement  has  no  particulars  on  this 
Important  point.  Here  we  expect  rea* 
sonable  certainty.  These  facts  overtfarow 
the  idea  that  she  received  any  considera- 
ble property  from  her  father.  The  whol« 
aspect  of  the  case  Mhows  this.  They  were 
people  of  small  means.  The  father  could 
throw  full  light  on  this  matter.  He  lives 
in  an  adjoining  county.  He  is  not  pro- 
duced. No  suggestion  of  any  reason  why 
he  Is  not  is  made.  The  husband  nays  he 
does  not  remember  where  falswife  got  two 
of  the  three  horses  that  he  says  in  part 
paid  for  the  land.  Why  could  he  not 
name  the  persons  who  sold  them  to  her,— 
In  fact,  call  tbem  as  witnesses?  Why 
does  she  not  tell  us  whence  they  came? 
The  mode  of  payment  Is  Indefinite.  Tbrae 
are  a  few  of  the  features  from  the  face  ol 
the  case.  Unless  produced  literally,  the 
equivocations,  evasions,  and  "don't  re- 
members" ofthe  evidence  of  witnesses  can- 
not be  realised.  The  land  Is  liable  to  the 
plaintiffs' debt;  and  the  cause  la  remand- 
ed, with  direction  to  enter  a  decree  tor 
plaintiffs'  debt  and  subjecting  the  land 
thereto.  Mrs.  Catherine  Walters,  upon 
her  petition  claiming  a  Iten  for  $225  for 

f»nrchone  money  mentioned  In  the  deed 
rom  Lucas  and  wife  to  Cordelia  Lewis  as 
assignee  of  said  note,  on  the  present 
showing,  seems  to  be  entitled  to  It.  Her 
petition  makes  DO  parties.  No  process  was 
awarded  upon  it.  No  order  was  made 
filing  It,  and  ordering  her  to  be  a  d^od- 
ant,  and  the  petition  treated  aa  an  an- 
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Bwer,  nor  did  any  of  tbe  parties  appear  to 
it.  The  petition  auks  relief  as  niucb  preju- 
dicial tu  plalntin  and  William  U.  and  Cor- 
delia Waiters  as  it  a  bill.  It  la  baaed  on 
new  matter.  Process  Bliouid  be  awarded 
upon  it,  unless  waived,  or  the  parties  ap- 
pear to  It,  as  they  bave  right  tu  defend  It. 
3  Danlell,  Ch.  Pr.  1711.  If  her  claim  be  not 
saccemtully  defended,  she  will  be  entitled 
to  have  her  debt  decreed  and  given  prior- 
ity. As  the  court  whh  of  opinion  to  dls- 
inlas  the  bill,  this  matter  was  not  impor- 
tant; but,  where  relW  la  given  to  plaln- 
titt,  it  Is.  Reversed  and  remanded. 


(37  W.  Viu  M2> 

CROSS  V.  WEST  VIBGINIA  CE»IT.  &  P. 
BY.  CO. 

(Supreme  Court  of  Appeals  of  West  Virgliiia. 

Dee.  17,  1892.) 
Joiht-Btock  CoKPOUATioy— Validitt  of  Bt- 

LaWS— RAILK01.D  COMPANT. 

1.  Tbe  stocliholders  of  the  West  Virginia 
Central  &  l^ittsbargh  Railway  Company  nave 
power  to  pass  by-laws  prescrlbiDg  reasonable 
qoaliflcatioQB  of  Its  directors. 

2.  A  joint-stock  corporatioD  has  power  by 
by-law  to  declare  that  no  person  who  Is  attor- 
ns against  it  la  a  salt  shaU  he  digiUe  as  a 
director. 

(Syllabus      the  Court) 

Error  to  circuit  eonrt,  Mineral  eoanty; 
Jaubs  D.  Arustbong,  Judge. 

Application  for  mandamoB  by  W.  Irvine 
Cross  against  the  West  Virginia  Central  & 
PRtBbnrRh  Railway  Company  tu  compel 
defendant  to  recognize  plaiotitr  asadlrect- 
or  of  the  company.  There  was  a  decree 
retaaing.a  peremptory  mandAtaaa  anddla- 
mlsslDg  the  alternative  writ,  and  plaintiff 
hrlnga  error.  Affirmed. 

FlouraoyJk  PrlcetUa  plalotUT  In  error. 
W.  C.  Clayton  and  V.  W.  OMlley,  for  defend- 
ant In  error. 

Bbannon,  J.  Id  March,  1892.  W.  Irvine 
CroM  presented  to  the  Jadge  of  tha  clreolt 
roort  of  Mineral  county  hte  petition  alleg- 
ing that  be  had  been  elected  a  director  of 
the  West  Virginia  Central  A  Pittsburgh 
Railway  Company  by  a  larger  vote  in 
stockholders*  meeting  than  W.  W.Taylor, 
but  tbift  Taylor  had  been  declared  elected, 
and  was  then  holding  said  offlce;  and  up- 
on the  prayer  of  said  petition  for  a  writ  of 
maadamus  to  he  directed  to  said  Taylor, 
commanding  him  to  vacate  said  office  of 
director,  and  earrender  It  to  said  Cross, 
and  to  said  company,  commanding  It  to 
receive  and  recognise  said  Crusa  as  such 
director,  and  also  to  Henry  O.  DbtIs, 
Steven  B.  Elklna,  Jobii  A.  Hambleton, 
Jamea  Q.  Blaine,  ajid  Thomas  B.  Barls, 
tbe  other  directors,  commanding  them  to 
receive  and  recognise  said  Cross  as  ancb 
director,  a  laaadatnua  aisi  was  awarded. 
Tbe  company  filed  a  return,  and  Thomas 
B.  Davis  died  a  return  to  said  alternative 
writ  of  iBaz)damirs,and  the  relator.  Cross, 
Jemurred  thereto,  and,  said  demurrers 
being  overruled,  and  no  reply  of  fact  being 
made,  the  coort  refused  to  award  a  per- 
emptory maorfafBVs.and  dismissed  the  al- 
ternative writ,  and  Cross  brought  this 
writ  of  error  tu  reverse  such  decision.  The 
retoma  place  the  refusal  to  admit  Cross  as 


a  director  upon  a  by-law  of  the  company 
pruivlrtiug  that  nci  person  Hhall  be  a  direct- 
or unless  he  own  2U0  shares  of  stock  in  the 
company,  and  that  no  one  shall  be  a  di- 
rector who  Is  engaged  as  counsel  or  attor- 
ney in  any  suit  or  proeoedinK  against  the 
company;  and  tbe  returns  allege  that  he 
\»  Ineligible  on  both  grounds.  This  by- 
law Is  assaulted-  as  Invalid.  It  is  clalmi-d 
that  there  Is  no  law  authorizing  thestock- 
holdeni  to  pass  it.  This  company  exists 
under  a  special  act  chartering  it,  passed  In 
18(!6,  and  under  an  act  passed.  In  1881, 
amending  It,  both  reserving  power  to  alter 
or  amend  the  charter ;  and  under  an  act 
passed  in  isn  it  was  given  further  time  tu 
orgaulie,  and  It  was  urganised  in  that  year. 
An  Importantqueetlon  here  Is, is  this  com- 
pany Bubject  to  chapter  53  of  tbe  Code? 
Sections  9  and  10  of  the  Code,  as  It  wentln- 
toforceAprlU,]8B9,readtbu8:  *<(»)  Every 
Joint-stock  company  heretoforeorguulzed, 
and  which  has  commenced  Its  proper  cor- 
porate business,  onder  special  charter  or 
general  law,  shall  remain  subject  to  the 
laws  now  In  force  applicable  thereto,  un- 
less it  accepts  the  provisions  of  this  chap- 
ter, or  shall  be  declared  subjected  thereto 
by  act  of  the  legislature.  (10)  Every  Joint- 
stock  company  which  shall  bPhereafter  or- 
ganised, or  commencelts  proper  corporate 
business,  whether  under  special  charter  or 
general  law,  or  which  shall  accept  the  pro- 
visions of  this  chapter,  or  be  declared  sub- 
ject thereto  by  act  of  the  leglslatnre.shali, 
so  Tar  as  it  Is  not  otherwise  expressly  pro- 
vided, have  the  rights,  powers,  and  privi- 
leges, and  be  subject  to  the  resuiations, 
restrlctloiu,  and  liabilities,  specified  In 
this  and  tbe  preceding  chapter."  Dnder 
said  section  10  this  company  became  sub- 
ject to  chapter  68.  and  secnon  40  of  that 
chapter  exprossly  gives  the  stockholden 
power  to  prescribe  the  qaallflcatlona  of  di- 
rectors. Why  should  nnt  the  owners  of 
the  property  and  business  of  a  corpora- 
tion—the stockholders— be  allowed  to  de- 
fine theqnallfieationsof  dlreetois,  tbe  gov- 
erning power  of  thecorporatlon.AxcApt  %o 
far  as  the  legislature  prehcribes?  It  may 
be  plausibly  argued  that  so  enlarged  are 
the  powers  and  so  minute  tbe  details  of 
chapter  60,  Acts  1881,  changing  tbe  name 
tif  the  company,  that  that  act  Is  to  be  re- 
garded, at  least  for  such  a  qaestlon  as 
this,  tbe  charter  and  Jaw  of  belug  of  tbe 
company;  and.  If  so,  It  wonid  tall  under 
said  chapter  5S,  making  regulations  for 
Joint-stock  companies,  whether  Incorpo- 
rated underspecial  charteror  general  law. 
I  do  nnt,  however,  deem  It  necessary  to 
decide  this.  It  Is  argued  that  nut  section 
49.  c.  58,  applies  to  this  company  as  to 
election  nf  directors,  bnt  Its  special  char, 
teracts.  Grant  this  for  argument.  It  Is 
said,  then,  thatthls  by-law.  in  prescribing 
•aid  qualification  for  directors,  violates 
the  charter  acts.  I<et  us  see.  Section  1  of 
both  the  acts  of  1866  and  1881  gives  to  the 
stockholders  "power  and  authority  to 
make  and  pass  such  by-laws,  rules,  and 
regulations  fur  the  management  and  gov- 
ernment of  the  affairs  irf  said  corporation 
and  its  officers,  directors,  and  agents  as 
may  be  deemed  necessary  or  proper,  which 
may  be  also  amended,  changed,  or  re- 
pealed at  any  and  all  regular  meetings  of 
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the  stoekbolden. "  Here  Is  a  very  eompn- 
henslTe  srant  of  poww.  Aneument  to 
.defiDeltB  breadtb  would  but  cload,  when 
tbe  letter*  spirit,  aad  parpoae  ol  the  Kraut 
are  plain,  why  would  a  by-law  pmwrlb- 
tag  reasonable  qoallflcatlon  of  dlreetore 
be  repugnant  to  this  provision?  In  addi- 
tion to  the  foregoing  view.  It  la  not  KoiQX 
far  to  lay,  thuugb  not -neceBsary  to  say 
■o,  except  as  an  additional  argaunfut, 
that  nectlon  67,  c.  54.  Code,  brings  this 
company  noder  that  chapterjast  as  moeb 
aa  if  it  bad  been  formed  under  that  chap- 
ter; and  then  theflratsectlonoftbatchap- 
ter  prorldee  that  compaoles  incorporated 
under  It  staall  also  be  subject  to  the  pri»- 
▼IslODB  of  chapter  68,  so  tar  aa  applicable, 
showing  a  purpose  on  the  part  of  the 
l^lslatareto  apply  tbe  proviBlon9<rf  chap- 
ter 68,  as  well  as  tboseof  chapter  64,  to  all 
lolnt-Btock  companies,  where  applicable. 
Now,  certainly,  section  4^*  which  provides 
aa  to  the  board  of  directors,  and  bow 
elected,  and  as  to  qnoUflcatlons,  is  appli- 
cable, io  its  nature,  to  cumpanlee  formed 
under  or  brought  under  chapter  64.  Hec-' 
tion  8B  of  chapter  64  relates  to  the  aame 
sabject,  but  there  Is  no  Inconsistency. 
SectioD  48,  c.  68, gives  power  to  stockhuld- 
ero  by  by-law  to  fix  tbe  number  <A  direct- 
on,  ihe  manner  of  their  election  and  re- 
moval, and  the  mode  of  filling  vacancies. 
So  dues  section  49,  and  not  In  an  Incon- 
sistent manner.  Section  8S,  c.  54,  does  not 
make  any  pruvisioo  as  to  qualiflcatlon 
of  directors,  further  than  they  most  be 
stockholders;  bat  section  40,  c.  58,  gives 
the  stockholders  power  toglveqoalTfica- 
tions,  requiring,  however,  that  they  be 
stockholders.  These  two  sections  can 
both  eoexiat,  to  be  read  as  la  pari  mate- 
ria. Section  49,  c.  68,  la  almply  supplemen- 
tary to  section  88  of  chapter  64,  and  sap- 
plies  a  want  wherein  It  La  lacking  In  a 
very  Important  respect;  that  is,  it  makes 
provision  aa  to  qualification  of  directors. 
There  is  confMsedly  some  confusion  in  our 
lengthy  and  elaborate  law  touching  cor- 
pora tions,  perhaps  necessarily  Incident  to 
dealing  with  such  a  subject,  and  tracf>able 
to  amendments  from  time  to  time;  but  it 
seems  to  have  been  the  legislative  intent 
tu  make  chapters  63  and  54  apply  to  all 
Joint-stock  companies,  so  far  as  applica- 
ble; and,  this  being  so, they  are  to  be  read 
and  harmonised  upon  the  piinciplee  of  con- 
struction applicable  to  statutes  io  pari 
materia.  They  contain  elaborate  details 
In  a  comprehensive  system  of  statute  law 
on  one  single  subject,  —  corporations. 
State  V.  Cain,  8  W.  Ta.  788;  Curran  v. 
Oweni,  16  W.  Va.  827 

Now,  as  to  that  elaasa  of  the  by-law  ex- 
cluding any  one  from  the  directory  em- 
ployed In  suits  against  theeompauy.  We 
think  It  is  within  the  power  of  the  stock- 
holders to  pass  it.  Cannot  the  stockhold- 
ers see  that  the  important  functions  of 
directors,  which  may  bring  the  company 
to  either  prosperity  or  ruin,  shall  be  per- 
formed not  by  enemies,— those  hostile  In 
their  Interest  to  the  company's  best  Inter- 
est? Mast  the  attorney  against  the  com- 
pany be  allowed,  wltbont  any  power  in 
tbe  company  to  prevent  It,  to  sit  In  the  di- 
rectors* meeting  when  considering  Its  de- 
fense, and  have  access  to  all  records  and 


papers,  get  tbe  secreta,  and  go  atralght 

from  the  meeting  and  use  them  to  the  de- 
struction of  tbe  company?  Perhaps  the 
vote  of  one  director,  who  la  at  tbe  same 
time  Interested  In  m  suit  Involving  tbo 
projperty,  tbe  badness,  ev«i  the  exfatanee, 
of  the  company,  may  effectaally  accom- 
plish the  object  of  that  suit.  A  person 
cannot  serve  two  hostile  andadversemas* 
ters  without  detriment  to  one  of  tbem. 
A  Judge  cannot  be  impartial  if  peraonally 
Intwested  In  the  eanse.  No  more  can  a 
director.  Human  nature  Is  too  weak  for 
thhi.  Take  whatever  statute  provision 
you  please  giving  power  to  stockholdera 
to  choose  dlrectora,  and  In  none  will  yon 
find  any  express  prohibition  against  adl^ 
cretlon  to  select  directoni  having  the  com- 
pany's Interest  at  heart;  and  It  woqld 
almply  be  going  far  to  deny  by  merelmpll- 
cation  the  existence  of  such  a  salatarr 
power.  Tbe  owners  ut  the  franchise  and 

groperty  of  the  corporation— the  stock- 
olders— onght  to  be  accorded  this  power 
to  defend  their  own  Interest,  It  Is  self- 
defense  only. 

Next,  assuming  the  validity  of  tbe 
clause  of  the  by-law  in  qnestionexcludlng 
such  attorn^  from  the  directory,  we  are 
asked  to  say  that  the  salt  fn  which  tbe 
relator.  Cross,  fa  engaged  as  attorney  la 
not  such  a  suit  as  is  contemplated  by  said 
by-law,  inasmucb  aa  It  is  really  not  ad- 
verse to  the  company'^  interest.  In  the 
first  place,  I  reroaik  that  this  court  ought 
not  to  look  with  a  vety  critical  scrutiny 
to  say.  In  advance  of  the  decision  of  the 
suit  that  It  Is  not  adverse  to  the  Interest 
of  the  company,  taking  away  from  the 
directory  all  right  of  Judgment  on  that 
point.  But  look  at  the  bill  In  the  suit  re- 
ferred to.  pending  In  Baltimore, — Shaw  y. 
Henry  O.  Davis  and  others.  The  West 
Virginia  Central  &  Pittsburgh  Ballway 
Company  la  a  defendant.  The  contents  of 
the  bill  need  not  be  further  stated  than  to 
say  that  It  alleff98  that  Henry  G.  Davis, 
Thomas  B.  Davis,  and  Steven  B.  Elklna 
own  a  majority  of  the  ntock  of  that  com- 
pany, and  are  directors;  that  they  own 
stock  in  and  control  a  corporation  called 
the  Piedmont  A  Cumberland  Railway 
Company,  operating  a  railroad  from  a 
terminus  of  the  West  Virginia  Central  A 
Pittsburgh  Ballroad  toCamberland ;  tbat 
assets  of  the  West  Virginia  Central  A 
Pittsburgh  Ballway  Company  were  osed 
in  Its  construction;  tbat  said  Henry  G. 
Darlaand  Tbomaa  B.  Davis  and  Steven 
B.  Klklns,  by  meana  ol  their  Influence  as 
president  and  directoni  of  the  West  Vir- 
ginia Central  ft  Pittsburgh  Ballway  Com- 
pany, were  about  to  Induce  and  cause 
that  company  to  en  t^  Into  a  lease  of  the 
Piedmont  ft  Camberiand  Ballroad,  which 
would  be  agalnat  tbe  interest  and  to  the 
loss  of  tbe  West  Virginia  Central  ft  Pitts- 
burgh Ballroad  Company;  and  the  bill 

grayed  tbat  said  Henry  G.  and  Thomas 
Davis  and  Steven  B.  Elklns  disclose 
th^  Interests  in  the  Piedmont  ft  Cumber 
land  Ballway  Company,  that  the  latter 
company  discover  what  money  of  the  for- 
mer company  had  been  need  In  Its  con- 
stmctlon;  and  thntthe  West  Virginia  Cen- 
tral ft  Pittsburgh  Ballway  Company  be 
enjoined  from  conanmmatlug  said  lease. 
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It  Is  said  tills  Bnlt  Ifl  for  the  benefit  of  the 
West  Virginia  Central  &  Plttabnrxh  Ball- 
way  Company.  That  mny  be  In  tbe  end. 
It- may  be  that  an  accounting  to  It  by 
the  other  company  will  prove  beneficial. 
But  ft  may  be  also  that  tbe  preTentlon  ol 
tbe  lease,  by  which  the  company  would 
set  an  outlet  from  Its  eastern  terminus 
(or  Its  coal  and  other  business,  would  be 
bfshly  Injuriuns  to  It.  It  may,  on  tbe 
otber  hand,  be  that  the  lease  would  be  a 
burden  upon  It.  Without  all  the  light, 
bow  can  we  say  that  tbe  prevention  of  a 
lease  which  may  be  beneficial  or  hurtfal 
will  certainly  be  hurtful  to  the  company? 
That  depends  on  facts  to  be  shown  by  ev- 
idence. The  Maryland  court  in  charge  of 
the  case  might  determine  to  tbe  reverse. 
We  can  safely  say  that  this  court  would 
be  going  far  to  bold  tbat  tills  suit  in 
none  of  its  prayers  will  prejudice  the  West 
Virginia  Central  &  Pittsburgh  Ballway 
Company. 

It  Is  assigned,  but  nut  insisted  upon  In 
argument, as  error  that  the  courtquashed 
the  return  of  service  as  to  Henry  O.  Da- 
vis. It  showed  service  by  delivery  ol  copy 
at  bis  place  of  business  to  a  person  found 
there,  who  Is  manager  of  bis  boalness. 
Plainly  tbe  return  Is  not  good. 

Judgment  affirmed. 


(87  W.  Vtt.  S49) 

MARTIN  flt  si.      OHIO  B.  B.  CO. 

(Bepmne  Court  of  Appeals  of  West  Tbginia. 

Dec.  17,  l«a2.) 

DSSD  —  CONDITlONa  SOBSBQDBUT  —  FAILUBI  TO 
PbHFOKH— NSCBSSITT  K>E  RB-UT»T— BlOBT  TO 

MuMTAis  EjBcmBKT— Vbudict. 

1.  The  actiwL  of  ^ectment  Is  tiie  proper 
remedy  to  recover  real  estate  which  has  been 
srvited  hy  a  deed  ccHitainiof  a  conditio  sabse-' 
qtiont,  vpon  a  fallore  to  penCorm  which,  tiie  es- 
tste  oi  ute  graatM  Is  to  aetermlne. 

2.  At  common  law  it  was  necessary  for 
•uch  a  grantor  to  reenter  upon  the  estate  In 
order  to  work  a  fMfeitore,  bat  in  this  state  the 
oecesaity  for  re-entry  has  been  aboli^ed  by 
■ecdon  16  of  chapter  93  of  the  Code,  (189L  p. 
TOO.) 

3.  Where  a  verdict  contains  matter  of  fact 
which  b  Immaterial,  and  not  nsponalTe  to  tha 
iasae,  sneh  matter  mav  be  rejected  as  sozplna- 
age,  and  tiie  verdict  shall  stand  if  the  lemaln- 
ing  portion  is  reeponBlve  to  the  Issne^  and  not 
open  to  any  further  objection. 

(SyUahns  by  tba  ConrU 

Error  to  elrealt  court,  Wetael  county. 

Ejectment  by  8.  B.  Martin  and  others 
against  the  Ohio  Blver  Ballroad  Compa- 
ny. Verdict  and  ludgment'for  plaJatiffs. 
A  motion  t4>  set  aside  the  verdict  and 
grant  anew  trifd  was  overruled,  and  d»* 
fendant  brings  error.  Affirmed. 

V,  B,  Areba;  for  pl^ntitf  In  error.  Sob- 
ert  Uc^downeyt  tor  ddttidants  In  error. 

LiTOAB,  P.  On  the  26th  daj  of  March, 
1884.  8.  B.  Martin  and  C.  C.  Martin,  as  the 
heirs  at  law,  and  Etlsa  Martin  as  tbe 
widow,  of  B.  F.  Martin,  executed  and 
delivered  to  tbe  Ohio  River  Railroad  Gom- 
pany  a  deed  for  a  lot  euntalnlng  one  acre, 
more  or  leas,  situated  near  the  railway 
station  of  the  said  railroad,  near  the 
town  of  New  Martinsville,  In  tbe  eoonl? 


of  Wetiel.  The  deed  aS  eonreyanee, 
wblch  was  duly  execnted  and  recorded, 
contained  sundry  covenantB,  the  perform- 
ance of  which  on  the  part  of  the  railroad 
company  constituted  the  only  considf  ra- 
tion wblch  it  was  to  pay  for  the  lot. 
There  was  likewise  a  covenant  or  condi- 
tion of  defeasance,  to  the  following  effect: 
"And  It  the  said  party  of  tbe  second  part 
shall  tail  to  keep  and  perform  any  of  the 
said  covenants,  then  its  right,  title.  Inter- 
est, and  claim  in  and  to  said  pmperty 
shall  wholly  cease  and  determine,  and 
thereupon  the  said  parties  of  the  first 
part,  their  heirs  and  assigns,  may  re-en- 
ter, and  be  possessed  as  of  their  former  es- 
tate." Under  thladeed  tbe  railway  com- 
pany wMitlnto  thepoasesaloo  of  tbe  prem- 
ises, and  this  salt  wae  brought  to  diepos- 
sess  it. 

Tbe  declaration  embraced  three  counts, 
—tbe  flrat  on  behalf  of  S.B.Martin  and 
EHsa  Martin,  the  second  on  behalf  of  S.  B. 
Martin  alone,  and  the  third  on  behalf  ol 
Elisa  Martin  alone.  The  declaration  was 
demurred  to  as  to  each  and  every  count, 
and  the  demurrer  was  sustained  as  to  the 
first  and  second  counts,  and  overruled  as 
to  the  third.  An  amended  declaration 
was  filed  at  rules,  In  which  S.  B.  Martin 
and  C.  C.  Martin,  heirs  at  law  of  B.  F. 
Martin,  were  the  plalntllhi.  In  tbe  first 
coant  they  claimed  the  fee  elmple  as  their 
Joint  property;  In  the  second  count  S.  B. 
Martin  claimed  the  fee  simple  in  one  undi- 
vided half;  and  in  the  third  count  C.  C. 
Martin  claimed  a  llkelnterest.  Eliie  Mar- 
tin, the  widow,  was  not  mentioned  In  this 
amended  declaration  at  all.  The  defend- 
ant appeared,  and  entered  a  plea  of  not 
guilty,  and  laane  was  Joined  thereon.  De- 
fendant, In  connection  with  said  plea, 
oRered  to  file  a  notice  of  an  equitable  de- 
fense, under  sections  20,  21,  and  23  of  chap- 
ter 90  of  the  Code.  Along  with  its  notice, 
and  as  a  part  thereof.  It  filed  the  deed  of 
March  2S.  1884,  above  described.  The  cir- 
cuit court  not  regarding  the  defense  pro- 
posed to  be  set  up  ee  eqaitable,  but  re- 
garding It  as  a  legal  defense,  refused  to 
permit  the  defendant  to  file  Its  notice,  and 
this  is  assigned  as  error.  We  may  dispose 
of  this  assignment  at  once  by  observing 
that  the  statute  was  Intended  to  coverex- 
ecutory  contracts,  and  not  absolute  deeds 
of  conveyance;  and  tbat  the  matter  Is 
wholl/  Immaterial,  irinee  tbe  plalntlffe 
would  have  a  right  to  waive  notice,  and 
did  folly  and  entirely  waive  tbe  same  when 
tb^  Introduced  said  deed  as  a  part  ol 
their  own  case.  After  the  plainttfTs  had 
offered  all  of  their  testimony,  the  defend- 
ant requested  the  court  to  exclade  It  from 
the  Jury,  but  the  court  declined;  and  the 
defendant  rested  its  case  there.  Interpos- 
ing no  defense  whatever.  The  Juty  gave 
a  verdict  lor  tbe  plalntllta,  and  the  defense 
moved  to  set  It  aside  and  grant  a  new 
trial,  which  motion  was  overruled,  aud 
exception  was  taken.  The  defendant  ex- 
cepts further  to  the  action  of  the  court  In 
refoalng  to  give  the  following  Instruction : 
*TheJory  are  Instructed  tbat  If  they  be- 
lieve fiwm  the  evidence  that  the  plalntifls 
aold  the  land  in  controversy  to  the  defend- 
ant by  a  writing  stating  the  purchase  of 
said  land  and  tbe  terms  thereof,  and  that 
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tbe  said  writing  Is  slRoed  by  the  plaintilTii 
ur  their  ageni:,  then  they  Bhuuld  find  for 
tbe  defeDdant."  The  verdict  of  the  Jury 
toand  not  only  for  the  plain tlffa  S.  R.  Mar- 
tin and  C.  C.  Martin,  bat  proceeded  fur- 
ther to  "  and  (or  the  plaintlK  Eliza  Martlu, 
and  affalDSt  the  deteadant,  and  that  she 
la  poueBBed  of  a  life  estate  or  dower  In 
the  above-described  premifles."  This  find- 
iDK  In  favor  of  Eliza  Martin  ia  assigned  as 
error,  upon  the  eround  that  she  was  no 
party  to  tbe  proceedine,  becanse  she  did 
not  unite  In  the  amended  declaration,  and 
because  tbe  evidence  showed  noasBlgn- 
ment  of  dower  to  her. 

We  will  proceed  to  consider,  first,  the  re- 
fnaal  of  tbe  elrcuit  coart  to  exclude  tbe 
evidence,  and  this  will  Involve  the  ques- 
tion of  the  plalntiOa*  right  to  recover. 
There  can  be  uo  duabt  that  efectment  Is 
the  proper  remedy  to  recover  reel  estate 
which  has  been  leased  or  granted  by  a 
writing  containing  a  aabsequent  condi- 
tion, upon  a  fallnre  to  perform  wblcb,  the 
estate  of  the  grantee  Is  to  determine. 
Tyler,  £].  801.  When  lands  are  conveyed 
wltb  certain  conditions  Imposed,  and  the 
grantor  reserves  the  right  to  re-enter  for 
condition  broken,  such  grantor  or  bis 
heirs  may  maintain  ejectment  to  regain 
posaenaion.  Id.  179,  180.  Jackson  v.  Top- 
ping, 1  Wend.  888;  Bowyer  v.  Seymour,  IS 
W.  Va.  13;  Mercer  Academy  v.  Busk.  8  W. 
Va.  379.  Upon  this  subject,  Mr.  Tiedman 
says.  In  regard  -to  tbe  eflectof  the  breach  of 
acondltlon:  "If  It  Is  n  condition  precedent, 
the  failure  to  periorm  will  prevent  tbe  es- 
tate from  taking  effect,  bnt.  If  It  Is  a  con- 
dition subseqaeot,  tbe  estate  Is  defeated 
only  at  the  election  of  tbe  parties  wbocan 
take  advantage  of  tbe  breach.  At  com- 
mon law,  it  is  necessary  (orsuch  a  party  to 
enter  upon  tbe  estate  in  order  to  work  a 
forfeiture.  It  could  not  be  effected  by 
bringing' an  action  tor  the  recovery  of  the 
possession.  This  rule  has  been  somewhat 
changed,  so  that  at  the  present  time  tbe 
ordinary  action  of  ^eetment  wnnld  have 
the  same  effect  iia  thecommon-law entry." 
Tied.  Beal  Prop.  §  277.  In  this  state. 
-  however,  the  common-law  rule  as  regards 
the  necessity  of  re-entry  has  t>eeu  abol- 
ished by  section  16  of  chapter  9S  Of  the 
Code:  "Any  person  who  shall  have  tbe 
right  of  re-entry  In  the  lands  by  reason  of 
any  rent  Isaolng  thereout  being  In  arrear, 
or  by  reason  of  the  breach  of  any  covenant 
or  condition,  may  serve  a  declaration  In 
ejectment  on  the  tenant  In  poasesalon, 
when  there  shall  be  such  tenant,  or,  If  the 
possession  be  vacant,  by  affixing  the  dec- 
laration upon  tbe  chief  door  of  any  mes- 
suage, or  at  any  other  conspicuous  place 
on  the  premises,  which  service  shall  be  in 
lieu  of  a  demand  and  re^try;  and  npon 
proof  to  tbe  court  by  affidavit  In  case  of 
judgment  by  default, or  upon  proof  on  tbe 
trial  that  the  rent  claimed  was  due  npon 
the  premises,  or  that  tbe  covenant  or  con- 
dition was  broken  before  tbe  service  of  the 
declaration,  and  that  the  plaintiff  had  pow- 
er thereupon  to  re-enter,  he  shall  recover 
Judgment  and  have  execntlon  for  aucb 
lands. "  This  section  has  been  construed  by 
thiscourt  In  Bowyer  v.Seymour.lSW.  Va. 
25,  and  it  was  there  held  that,  in  an  action 
of  ejectment  to  recover  the  premises  by 


reason  of  forfeiture  of  the  lease,  no  re-en- 
try was  necessary,  but  that  In  an  action 
of  unlawful  entry  and  detainer  a  different 
rule  prevailedifor  the  reason  that  that  ac- 
tion was  not  covered  by  our  statute,  as 
above  quoted.  At  common  law  the  for- 
feiture would  not  Innre  to  the  bencflt  of  a 
stranger  to  the  grant;  and  If  tbe  grantor 
conveyed  the  premise  beture  forfeiture, 
his  grantee  did  not  get  the  benefit  of  the 
forfeiture.  Thus,  in  the  case  of  NIroU  v. 
Kallruad  Co.,  infra,  the  law  was  distinctly 
recognlied  to  be  that  ejectment  would  He 
where  the  estate  had  been  vested  In  a 
grantee,  and  forfeited  by  reason  of  the 
nonperformance  of  the  condition  preced- 
ent; but  where  the  grantor  afterwards 
conveyed  the  estate,  before  forfeiture,  to  a 
third  person,  and  there  was  a  breach  of 
condition  after  such  conveyance,  such 
third  person  had  no  right  of  action  In 
pjectment  tor  the  toridture.  In  that  ease 
the  facta  were  very  much  like  those  we  are 
now  considering,  the  railroad  company 
having  failed  to  periorm  a  condition  sub- 
sequent contained  In  a  deed  of  con  vey ance ; 
and  It  was  there  distinctly  admitted  that. 
If  tbe  action  had  been  brought  by  tbe 
original  grantor,  it  could  have  been  main- 
tained. Nlcoll  V.  Railroad  Co..  12  N.  Y. 
121.  In  the  case  of  Jackson  v.  Topping. 
1  Wend.  888,  ^ectment  was  maintained 
against  the  alienee  of  a  son  who  bad  ac- 
cepted the  gift  of  a  farm,  made  on  condi- 
tion tlf  at  he  would  support  tbe  father  and 
donor  dnrlng  bis  lite,  end  pay  his  debts. 
After  the  death  of  the  donor,  the  donee  re- 
fused to  pay  considerable  debt  of  the  do- 
nor, and  the  heirs  of  tbe  latter  brought 
their  action  of  ejectment  against  tbe 
alienee  of  the  donee  to  recover  the  land  by 
reason  of  the  forfeiture,  and  such  recovery 
was  had.  In  that  case,  in  delivering  tbe 
opinion,  tbe  court  said :  "This  was  an  es- 
tate upon  condition.  It  cannot  be  urged 
that  it  is  even  a  bard  case  againat  the  de- 
fendant, for  he  purchased  with  full  knowl- 
edge ot  the  condition;  or.  It  not,  it  be- 
hooved Mm  to  inquire  and  examine  the 
title  before  he  purchased."  1  Wend.  395. 
Sse  Ouffy  v.  Huklll,  34  W.  V&  49, 11  S.  £. 
Rep.  754.  Applying  the  law  to  the  facta 
of  this  case,  tbere  cannot  be  the  slightest 
doubt  that  ejectment  was  ttie  proper 
method  of  taking  advantage  of  the  forfei- 
ture. The  deed  to  tbe  railroad  company 
contained  many  covenants.  In  the  nature 
of  conditions  subsequent,  none  of  wfalcb  it 
bad  performed ;  at  all  events,  there  was 
evidence  tending  to  sbow  a  tutul  fallnre 
to  perform  any  of  these  covenants.  The 
deed  reserved  the  riRht  of  re-entry  to  the 
grantors  In  case  of  failure  to  perform  the 
conditions  subsequent,  and  this,  as  we 
have  seen,  without  auy  actual  re-entry, 
gave  to  the  plaintiffs  the  right  to  recover 
In  ejectment.  With  reference  to  the  In- 
struction asked  by  the  defendant,  which 
will  be  found  copied  in  the  statement  of 
the  case,  supra,  tbere  was  no  error  in  re- 
fusing to  grant  it,  since  it  entirely  ignored 
the  condition  subsequent  contained  In  tbe 
.  deed  of  conveyance  from  tbe  plalntltfn  to 
the  defendant. 

Another  error  assigned  Is  that  the 
original  declaration  contained  a  count  In 
favor  of  tbe  widow  of  B,  F.  Martin,  the 
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orljclDRl  owner  of  the  lot  Ifl  queBtlun,  and 
OD  demurrer. to  each  and  every  coant  this 
count  alone  was  eoetalned,  and  the  de- 
murrer oTerruled  as  to  It,  n  bUe  In  the 
amended  declaration  Bhe  wtia  not  Joined 
at  all  aa  plaintiff.  The  verdict  was  for 
the  plalntma  S.  R.  Martin  and  C.  C. 
Martin,  and  t1|at  they  were  etich  enti- 
tled to  recover  against  the  deloodant  an 
undivided  one-hall  Interest  la  tee  alniple 
iQ  the  premlsea  named  In  the  declara- 
tion. The  verdict  then  proceeded,  fur- 
ther, aa  follows:  "And  we  further  find 
tor  the  plaintiff  Ellia  Martin,  and  agalniit 
the  defendant,  and  that  she  la  pOBneased 
of  a  life  eetnte  or  dower  In  the  ubove-de- 
Bcribed  premlees.  **  It  Is  contended  that 
the  latter  clause  of  the  verdict  wbb  irreg- 
ular, and  not  responalve  to  the  Issue,  and 
vitiated  the  whole.  It  appears  that  the 
cifurt  reg:ardedsumucb  of  the  original  dec- 
laration as  was  sustained  upon  demurrer 
aa  still  the  subject  of  consideration  for  the 
Jury,  and  that  the  amended  declaration 
was  to  be  regarded  as  sopplemontary. 
Howeverthlnmay  be,  upon  Inoklng  at  the 
evidence  In  the  esse,  which  shows  that  no 
dower  bad  ever  been  assigned,  we  do  not 
see  how  defendant  has  been  Injnied  by  the 
finding  of  the  Jury  that  the  widow  had  an 
unaaslsned  right  ol  dower  In  the  premi- 
ses. The  maxim  Is,  ntOe  ab  Inutile  noa 
rltintar;  and  thlsraaxlm  Isconstantly  ap- 
plied to  uphold  verdicts  In  which  the  use- 
less matter  may  be  rejected  as  surplusage. 
The  right  of  possession  was  In  the  helra  of 
B.  F.  Martin,  and  the  jury  has  responded 
to  the  Issue  by  finding  that  they  are  en- 
titled to  the  property,  and  the  detendnnt 
Is  not  nt  all  Injured  by  a  finding  that  the 
widow  Is  entitled  to  ddwer  In  the  premi- 
ses. That  la  a  quflfition  In  which  the  de- 
fendant had  no  Interest,  and  such  finding 
may  be  rejected  as  eurploBage,  and  the 
main  fact  found  by  the  Jury  of  the  right-of 
property  in  S.  R.  Martin  and  0.  C.  Martin 
must  remain  undisturbed. 


(37  W.  Va.  355) 

8NYD£R  et  al.  v.  BOTKIN  et  aL 

(Baiffeme  Court  of  Appeals  of  West  Virginia. 

Dec.  17, 1892.) 

Hals  or  Laxd  —  PossEasioN  dnobr  Faroi<  Cox- 
tract  —  Rights  or  SussKgcrsNT  JuDaHiNT 
Cbbditorb  of  Vbndob — Bill  of  Rsvibv. 

1.  When  a  party  has  purchased  land  by  pa- 
rol ocmtract,  and  has  been  put  ta  possession  of 
the  same,  so  that  he  has  a  valid  equitable  title 
thereto,  said  land  is  not  subject  to  Judinnents 
recovK«d  against  his  vendor  after  the  sale,  and 
possesidon  has  been  taken  In  pursnaoce  thereof. 

2.  A  parchaser  of  land  oy  parol  contract 
which  has  been  so  far  executed  as  to  vest  In 
him  the  ri^t  to  compel  bis  vendor  to  execute 
the  parol  contract  In  a  court  of  eqidty  has  an 
equitable  'right  In  said  land  so  purchased,  which 
a  court  of  eanity  will  fully  protect  ngaxagt  the 
lien  T>f  a  inuequent  Judipnent  creditor  of  his 
vendor. 

3.  Where  statute  enactments  do  not  inter- 
fere, a  Judgment  creditor  can  acquire  no  better 
richt  to  the  estate  of  the  debtor  than  the  debtor 
himself  has  when  the  Judgment  is  recovered. 
He  talies  it  subject  to  every  liability  under 
wtiich  the  debtor  held  it,  and  subject  to  all  the 
equities  which  exist  in  favor  of  third  parties; 
and  m  court  oi  equitr  will  limit  the  lien  of  the 


Judgment  to  the  actual  lnta«st  whldi  the  debt<» 
has  in  the  estate. 

4.  Where  A.  sells  land  to  B.  1»'  parol  con- 
tract, and  B.  takes  possession  and  control  of 
said  land,  he  thereby  acquires  an  equitable  title 
to  the  same,  which  wiU  be  protected  from  a 
Judgment  subsequently  obtained  against  his 
frantor;  and  the  fact  that  shortly  before  said 
judgment  was  recorded  in  the  judgtnent  lien 
docket  such  vendee  obtained  a  deed  for  said 
land  from  his  vendor,  which  he  failed  to  rec<H*d,' 
will  not  render  said  land  liable  to  be  subjected 
to  the  ixiyment  of  said  JudgmenL  Holt,  J.,  dis- 
senting. 

5.  It  is  not  allowable  la  a  bill  of  review  to 
allege  matters  by  way  of  amendment  or  snpide- 
ment  to  the  original  bill  which  will  have  a  tend- 
ency to  create  new  issues.  Such  a  course 
would  be  foreign  to  the.  object  of  a  bill  «f  review. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Kanawha 
county. 

Salt  by  A.  G.  Snyder  and  others  against 
Sarah  Buthin  and  othera  to  enforce  a  lien 
on  real  estate,  and  fur  sale  of  the  same. 
From  a  decree  dismissing  a  bill  to  review 
a  decree  cllamlsBlng  the  plalntlDa'  bill  they 
appeal.  Afilrmed. 

Broun  A  Broaa  and  A.  C.  Snyder,  tot 
appellAotB.  W.  s.  Laldiey  and  Abram 
BarteWt  for  appellees. 

English.  J.  This  was  a  suit  tn  equity 
brought  Id  the  circuit  court  of  Kanawha 
county,  and  the  bill  was  filed  un  the  first 
Monday  in  April,  1889,  by  Adam  C.  Snyder, 
Sarah  A.  Sentz,  Edw  ard  Penn.  Sarah  A. 
Seutc,  adminiatratriz  of  John  W.  Sen Cz, de- 
ceased, and  Thomas  L.  Broun,  Edward  B. 
Knight, trustee  forSarah  A.  Senti,  against 
James  B.  Cabell,  WllUaoi  C.  Cabell,  Mary 
Cabtil).  the  State  Tribane  Company,  and 
Sarah  Botkln,  In  which  they  allege  that 
on  the  IStfa  day  of  November,  1S86,  two 
certam  decrees  were  rendered  by  the  su- 
preme court  of  appeals  of  tbls  state  in 
favor  of  Adam  C.  Snyder,  Bd ward  Penn, 
John  W.  Sentz,  Sarah  A.  Sents,  Thomau 
L.  Broun,  and  Edward  B.  Knight,  appel- 
lants, and  against  William  C.  Cabell  and 
James  B.  Cabell,  appellees,  (29  W.  Va.48, 
1  S.  E. Rep. 241,1  and  fortbefollowingsnms 
of  money,  to  wit,  9406.25,  and  $139.65. aa  per 
exhibits  therewith  filed,  marked  "A"  and 
•*  B ; "  that  the  two  said  decrees  were  record- 
ed In  the  clerk's  office  of  the  county  court 
of  Kanawha  county, on  tbel7thdayotDe* 
cember,  1886,  In  the  Judgment  Lien  Dock- 
et Book  No.  6,  pp.  270,  27;!,  (certified  nb- 
stracts  from  said  decrees,  and  the  recorda- 
tion thereof  as  aforesaid  were  aluo  ex 
hiblted.  and  mada  part  of  said  bill;)  that 
the  said  decrees  were  rendered  at  the  fall 
special  term  nt  the  snpreme  court  of  ap- 
peals held  In  Charleaton.Kanawtaa  couoty, 
In  the  year  1886,  and  that  the  flr«it  day  of 
said  special  term  of  said  court  commenced 
on  the  12th  day  of  October,  In  the  yeat 
1886,— all  of  which  would  fully  appear  by 
the  certificate  of  O.  S.  Long,  clerk  of  said 
supreme  court,  exhibited  therew^lth,  and 
made  part  of  said  bill ;  that  on  the  17th 
day  of  November,  1882,  the  said  James  B. 
Cabell  acquired  by  deed  from  Virginia  C. 
Dryden  a  certain  valnable  lot,  117  feet 
front  by  335  feet  deep,  on  Washington 
street.  In  the  city  <if  Charleston,  which 
deed  la  of  record  In  the  clerk'a  office  of  the 
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eonnty  conrt  of  Kanawba  county  In  Deed 
Book  88,  p.  448,  tt  cop7  of  which  la  also  ex- 
hlblted;  that  the  said  Jamm  B.  Cabell 
cODveyed  the  upper  half  of  aald  lot  to  hla 
brother  Wmiam  C.  Cabell  by  deed  dated 
Jaly  20,  1883,  which  deed  Is  also  of  record 
In  aald  clerk'a  office  In  Deed  BooiE89.p.367; 
that  OD  the  26th  day  of  November,  18u5,  the 
aald  James  B.  Cabell  conveyed  to  his 
mother,  (then  a  very  old  woman,)  Mary 
Cabell,  the  eatate,  darinshernaturai  life, In 
the  lower  half  of  the  said  lot  parchasod  aa 
aforesaid  by  him  from  VirKlnla  C.  Dryden, 
the  said  lower  half  of  thesald  Washington 
street  lot  belns  that  portion  thereof  which 
adjoins  a  certain  property  formerly  held 
and  owned  by  the  sajd  Adam  C.  Snyder, 
which  deed  to  the  aald  Mary  Cabell  la  alio 
of  record  In  said  clerk's  office  In  Deed 
Book4S,  which  was  also  exhibited;  that 
on  the  8th  day  of  October,  1886.  the  said 
James  B.  Cabell  and  his  mother,  Mary 
Cabell,  conveyed  the  lower  baJt  of  said 
Wasbiogton  street  lotto  tfaeState  Tribune 
Company,  wblcb  deed  waa  recorded  In  aald 
clerk'a  office  of  the  eonnty  conrt  tii  Kana- 
wha county  on  the  ]8tb  day  of  October, 
1S86,  In  Book  46.  p.  153,  a  copy  of  which 
deed  was  also  exhibited;  that  on  the  23d 
day  of  December,  1886,  said  State  Tribnne 
Company  coo  reyed  the  said  lower  half  of 
aald  Washington  street  lot  to  said  Sarah 
Botkin,  which  deed  Is  recorded  in  Book  45, 
p.  407,1a  said  county  clerk's  office,  and  waa 
recorded  therein  on  the  24tb  day  of  Decem- 
ber, 1886,  a  copy  of  which  deed  la  also  ex- 
hibited as  part  ot  said  bill;  and  plaintiffs 
allege  that  the  two  decrees  aforesaid,  ren- 
dered during  the  fail  special  term,  1886,  of 
the  supreme  court  of  appeals,  had  by 
operation  of  law  the  same  force  and  effect 
aa  If  they  bad  been  rendered  on  the  first 
day  of  the  aaid  special  term  of  the  su- 
preme coart  of  appeals,  which  first  day 
was  the  12th  day  of  October.  1886;  tliat 
the  deed  aforesaid  from  James  B.  Cabell 
and  his  mother,  Mary  Cabell,  to  the  State 
*rrlbune  Company,  was  uot  recorded  until 
October  IS,  1886;  that  the  recordutlon  of 
the  said  deed  to  the  State  Tribune  Com* 
-pany  was  one  day  aabsequent  to  the  flrafc 
day  of  said  fall  special  term,  1886.  of  the 
anprerae  court  of  appeals  of  WestVlrglnla, 
held  lu  Charleaton,  Kanawha  county,  aa 
aforesaid  ;  that  the  two  decrees, for  $406.25 
and  $139.66,  were  each  unpaid  at  the  date 
and  execution  of  the  deed  aforesaid  from 
James  B.  Cabell  and  mother  to  aald  State 
Tribnne  Company,  and  that  said  decrees 
are  still  nnpiEild;  that  executions  issued 
thereon  severally,  and  the  return  on  said 
execution  waa  "No  property  found"  to 
satisfy  same,  aa  woold  appear  bycoplea  of 
said  executions  therewith  filed;  that  at 
the  date  and  execution  of  said  deed  by 
James  B.  Cabell  and  bts  mother  to  the 
State  Tribune  Company  tbe  said  James  B. 
Cabell  held  a  valid  fee-simple  title  to  the 
lower  half  of  tbe  aaid  Washington  street 
lot,  subject  to  the  life  eatate  of  bis  mother, 
Mary  Cabell,  therein,— that  is  to  say,  the 
said  Mary  Cabell  was  then  vested  with  an 
estate  during  her  natural  life  In  the  lower 
half  of  said  Waehlngton  atreet  lot,  and 
aald  James  B.  Cabell  was  vested  with  the 
remainder  in  fee  simple  to  said  lower  half 
of  said  lot;  that  tbe  aald  deed  from  Jamea 


B.  Cabdl  and  hla  mother  to  said  State 
Tribune  Company  was  void,  and  of  no 
effect  as  to  the  recorded  liens 'uf  said  two 
decrees  on  James  B.  Cabell's  said  Interest 
and  estate  In  said  lower  lot ;  that  the  said 
decrees,  by  operation  of  law,  related  back 
to  the  Urst  day  of  said  special  term  of  tbe 
supreme  court  of  appeals  and  on  said  day, 
which  waa  October  12, 1886,  and  tbe  said 
decrees  continued  and  remained  In  foil 
force  and  virtue  on,  from,  and  after  the 
said  12th  of  October,  1886,  and  constituted 
valid  and  subsisting  llena  on  Jamea  B. 
Cat)dirs  aforesaid  Interest  and  estate  In 
the  lower  half  of  said  WaehlQRton  street 
lot  at  tbe  date  of  the  recordation  of  said 
deed  to  the  State  Tribune  Comoaay,  to 
wit,  October  13, 1886,  and  that  said  Uana 
were  atlll  in  force  on  James B.Caben'Bsald 
Interest  and  estate  In  said  lower  lot,  and 
that  they  have  been  In  full  force  thereon 
since  October  12. 18'i6,  and  had  never  been 

field  off,  discharged,  orsai'lsfledln  whole  or 
n  part ;  that  the  said  Interest  and  estate  of 
the  said  Jaraes  B.  Cabell  In  the  lower  half 
ot  the  said  Wasblnston  street  iut  waa,and 
still  is,  sabject  to  the  payment  of  the  re- 
corded liens  aforesaid  of  plaintiffs.notwlth- 
standlug  the  conveyance  aforesaid,  from 
the  said  James  B.  Cabell  and  mother  to 
the  State  Tribune  Company  and  from  said 
company  to  the  aald  Sarah  Botklo;  and 
tba  plaintiffs  pray  that  aald  deeds  from 
James  B.  Cabell  and  mother  to  said  coin- 
paoy  and  from  aald  company  to  Sarah 
Botkin  for  the  lower  half  otaald  lot  may 
be  declared  null  and  void  so  far  as  the  said 
deeds  do  In  any  wise  atfect  or  were  in- 
tended to  Impair  the  validity  of  the  Ilena 
obtained,  by  the  rendition  of  the  two  de- 
crees aforesaid,  against  tbe  eatate  and  in- 
tereat  of  the  said  Jamea  B.  Cabell  in  tbe 
lower  half  of  said  lot;  and  that  said  lower 
half  uf  said  lot  may  be  aold  to  satisfy  the 
decrees  aforesaid,  and  tbe  costa  of  this 
suit.  The  plaintiffs  filed  as  exhibits  with 
their  bill  abstracts  from  the  mandate  uf 
the  supreme  rourt  which  were  recorded  In 
Kanawha  circuit  court  clerk'a  office,  which 
were  recorded  In  the  Judgment  Hen  docket 
in  the  office  ot  the  elerk  of  tbe  coonty 
court,  but  filed  no  authenticated  copy  in 
the  decree  of  said  supreme  court  from 
which  said  abstracts  were  taken. 

At  the  June  rules,  1880,  tbe  defendant  Sa- 
rah Botkin  filed  her  answer  to  plaintiffs* 
bill,  In  which  ahe  saya  that  without  waiv- 
ing her  demurrer  to  complainants'  bill, 
but  insisting  thereon,  for  answer  to  aaid 
bill  says  that  she  was  not  Inlly  advised  as 
to  tbe  action  of  the  supreme  court  of  ap- 
peals of  West  Virginia  In  the  suit  of  A. 

C.  Snyder  et  al.  v.  W.  S.  Cabell  et  at,  and 
hence  ahe  denied complaloants'allegatlons 
that  two  certain  decrees  were  made  and 
entered  therein  on  tbe  aarae  day  in  Noveio- 
ber,  1886,  and  called  for  strict  proof  of  said 
allegation.  She  further  alleged  that  the 
first  day  ot  said  special  term  of  the  sti< 
preme  court  of  appeals  waa  not  on  tbe 
12tb  day  of  October,  1886,  as  to  tbe  aaid 
cause;  that  ahe  Is  advised  and  bellevee  and 
charges  that  as  to  said  cause  in  aaid 
court  at  said  term  the  16th  day  uf  Octo- 
ber, 1886,  was  tbe  first  day  of  said  terra, 
because  that  In  said  cause  the  Honorable 
A.  C  Bhtdbb,  one  al  tb«  ludges  of  said 
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eoart,  wm  Ineapadtatod  jErom  sttting, 
•nd  eonld  not  bear,  determine,  or  render 
any  Jndstnent  wbatever,  but  wae  com- 
pelled at  all  times  and  under  all  drcnm- 
Btancee  to  be  absent,  and  be  was  at  all 
times  In  said  canse  absent;  and  tbat  tbe 
first  day  of  said  apecjal  term  qf  said  conrt 
of  appeals  that  tbe  Honorable  Saudbi, 
Wooiu,  another  of  the  Judges  ot  said 
court,  attended  and  was  present  was  un 
tbe  16th  day  of  October,  1886,  and  nntll 
the  said  ]6tb  October,  1886,  aa.  to  said 
en ose,  there  was  no  court  at  which  any 
Judgment  or  decree  could  bare  been  ren- 
dered In  said  cause  by  said  court,  there  be- 
ing no  quorom  as  required  by  law.  In  tbe 
absence  ol  aald  Judges  A.  C.  Sntder  and 
Baudbi.  Woods;  and  tbat  tbe  flrat  day 
of  said  court  at  which  said  cause  could 
bare  been  decided  was  on  the  16tb  day 
of  October,  1S86,  and  so,  In  the  law  gov- 
erning cases  o{  tbis  kind,  tbe  said  decrees 
rendered  Id  said  causes  could  relate  back 
DO  fnrtber  tbau  said  16th  day  of  October, 
1886.  She  also  charges  that  the  deed  of 
Mary  Cabell  and  Jamea  B.  Cabell  to  tbe 
State  Tribune  Compaoy  was  dated  on  tbe 
8tb  day  of  October,  1886,  was  acknowl- 
edged on  tbe  eame  day,  and  on  the  same 
day  taken  to  tbe  office  of  the  clerk  of  the 
county  court  of  Eanawba  county,  and 
then  and  there  left  for  record;  and  that, 
so  far  as  the  parties  to  said  deed  are  con- 
cerned and  all  others,  tbe  same  was  a  re- 
corded deeil  on  and  from  tbe  said  9th  day 
ot  October,  1886.  or  prevlone  to  tbe  flrat 
day  of  tbe  said  fall  term  of  suld  court  of 
appeals.  She  also  says  tbat  she  la  in- 
formed and  believes,  and  bo  charges,  tbat 
the  State  Trlbane  Company  purchased  the 
mid  lot,  in  said  deed  described,  long  before 
the  said  8th  day  of  October,  3880;  tbat 
said  pnretaase  was  In  tbesommerorfall 
of  1886,  by  a  verbal,  parol  coatract;  and 
that.  In  pnrsuance  of  said  contract,  the 
said  State  Tribune  Company  took  control 
BDd  possession  of  snld  lot  immediately 
after  said  purchase,  and  prior  to  said  8th 
day  of  October,  1S86,  and  held  continued 
control  and  possession  thereof  until  the 
sale  to  Sarah  Botkin ;  and  that  prevloas 
to  tbe  8tb  ol  October.  1886,  the  said  Trib- 
uae  Company  paid  tbe  agreed  price  for 
said  lot;  and  that  an  and  before  the  8th 
of  October,  1886.  tbe  said  purchase  con- 
tract of  said  lot  was  executed  In  fall,  ex- 
cept the  conveyance  of  the  legal  title  by 
said  deed  on  the  8tta  day  of  October,  1886, 
as  aforesaid;  and  that  complainant's  pre- 
tended lien  was  nevpr  a  lleo  upon  said  lot. 
She  denies  tbe  complainants*  allegations 
in  said  bill  made  whereby  any  lien  was 
acquired  by  said  decrees  stated  In  any 
manner  upon  tbe  said  lot.  Hhe  also  de- 
nies that  any  decrees  made  In  said  conrt 
of  appeals  In  said  canse  stated  related 
back  to  tbe  12tb  day  ot  October,  1886,  or 
tbat  said  decrees  were  in  any  manner  a 
lien  upon  respondents*  land  ;  and  puts  in 
issue  the  allegations  of  plain  tiffs'  bill  as  to 
the  date  when  tbe  deed  to  said  State  Trlb- 
nne<  Company  was  recorded,  as  to  the  Is- 
sne  uf  execDtions  upon  said  decrees,  as  to 
abstracts  of  said  decrees  being  furnished 
by  the  clerk  of  tbe  circuit  court  ot  Kana- 
wha eoauty  to  Che  clerk  of  the  county 
ronrtot  said  county  for  record  in  tbejndg- 
v.l6s.)E-.no.ll— 88 


mmt  lien  docket,  In  said  eoanty  court 
clerk's  office;  aud  sbedeniea  tbat  tbe  dock- 
etlDg  of  a  decree  of  tbe  court  ot  appeals 
or  an  abstract  furnished  aaalleged  waa  le- 

f;ally  docketed  aa  required  by  law,  or  tbat 
t  constituted  any  Hen  or  notice,  and 
claims  that  she  was  an  innocent  purchas- 
er without  notice  for  valaable  CQDBlder&- 
tlon.  aa  was  her  vendor,  of  any  lien  upon 
said  lot,  and  there  waa  no  legally  docket- 
ed lien  upon  said  lot  so  pnrchaaed  by  her 
from  tbe  State  Tribune  Company,  and 
that  sbe  holds  tbe  said  lot  free  from  any 
lien  or  Incumbrance;  and  she  denies  tbat 
said  deed  to  the  State  Tribune  Company 
from*  Cabdi  and  to  her  from  the  Tribune 
Company  are  void  in  any  respect. 

Tbe  defendants  the  State  Tribune  Com- 
pany and  James  B.  and  Mary  Cabell  filed 
answers  to  tbe  pJalntitfs'  bill,  putting  in 
Issue  the  same  questions.  Several  deposi- 
tions were  taken  by  both  plaintiffs  and 
defendants,  and  on  the  7th  day  of  April, 

1890,  a  decree  was  rendered  In  said  cause 
In  which  it  waa  held  that  tbe  complain- 
ants were  not  entitled  to  the  relief  prayed 
for,  and  tbat  tbe  lot  sougbt  to  be  snb- 
lected  to  the  payment  of  the  claim  net  up 
in  said  bill  was  not  liable  to  be  subjected 
therefor,  and  dismissed  the  plaintiffs'  bill, 
with  costs.    On  the  29tb  day  ot  June, 

1891,  tbe  plaintiffs  In  said  cause  filed  a 
bill  ot  review  to  tbe  final  decree  rendered 
on  tbe  7th  day  of  April,  1890,  in  which, 
after  reciting  the  matters  set  up  In  their 
original  bill,  and  tbe  substance  of  the  an- 
swers filed  thereto,  tbey  Innist  that  tbe 
said  decree  of  April  7,  1890,  is  erroneous, 
and  should  be  reviewed,  reversed,  and  set  . 
aside  because  of  errors  on  tbe  faire  t  hereof, 
in  tbis.  (1)  That  tbe  salt  of  A.  C.  Snyder 
et  al.  V.  James  B.  Cabell  et  al.  conld  have 
been  beard  and  determined  by  the  su- 
preme court  of  appeals  on  the  12th  day  of 
October,  1886,  which  was  the  first  day  of 
the  special  term  thereof  held  In  Charles- 
ton, Kanawha  county,  in  tbe  (all  of  1K86; 
(2)  that  the  State  Tribune  Company,  by 
its  deed  to  Sarah  Botkin  for  tbe  lot  In 
question,  dated  December  2S,  1886,  admit- 
ted that  the  deed  ot  James  B.  Cabell  and 
Mary  Cabell  tn  tbe  State  Tribune  Com- 
pany for  said  lot  was  recorded  in  the 
cferk's  office  of  tbe  county  conrt  of  Kana- 
wha county  on  the  13th  day  of  October, 
1886;  (3)  that  Sarah  Botkbi  in  accepting 
said  deed  fur  said  lot  from  tbe.  State 
Tribune  Company  likewise  eulmitted  tbat 
the  deed  from  James  B.  Cabell  aud  Mary 
Cabell  to  said  State  Tribune  Company 
for  said  lot  was  recorded  In  said  clerk's 
office  on  tbe  13th  day  of  October.  1886; 
(4)  tbat  the  two  said  decrees  rendered 
by  tbe  supreme  court  of  appeals,  and 
embra<:ed  In  one  mandate,  constltnted. 
In  law,  valid  and  subslstinK  liens  upon 
tbe  lot  uf  ground  In  question  prior  to 
tbe  recordation  of  the  deed  from  James 
B.  Cabell  and  Mary  Cabell  to  the  State 
Tribune  Company,  wblcb  recordation 
was  October  IS,  1886.  And  tbey  further 
insisted  tbat  tbe  said  decree  should 
be  rebeard,  reviewed,  aud  set  aside  be- 
cause of  evidence  discovered  since  tbe  ren- 
dition of  said  decree  on  the  7th  of  April, 
1^,  which  evidence  tbe  plaintiffs  werenot 
able  to  find  out  or  procure  before  April 
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7, 1890,  thoDgb  they  dltteently  endeavored 
do  to  do,  and  which  evidence  is  as  follows, 
to-wlt:  That  the  defendants  WllUam  C. 
Cabell  and  James  B.  Cabell  rented  to 
the  trustees  of  the  Methodist  Episcopal 
Church  (colored)  the  rink  baildings  situ- 
ated on  the  lot  of  ground  In  qoestluD  un- 
til the  said  building  was  pnllwd  down  and 
removed  tberetrom,  an  hereinafter  men- 
tioned, and  claimed  the  said  building  to 
be  their  property,  and  that  they  received 
as  rental  therefor  fl2  per  month,  dur- 
infc  said  period.'from  said  trustees;  tliat 
C.  J.  Botkln,  husband  of  the  said  Sarah 
Botkiu,  purchased  the  said  lot  with  the 
rink  huilOlng  thereon  upon  the  condlTlun 
as  to  Bald  rink  building,  vlx.  that  the 
State  Tribune  Company  ahotld  have  the 
right  to  pull  down  and  remove  hbIcI  rink 
building  from  said  lot  on  or  bvfore  April 
I,  1H87,  but,  If  nut  so  removed  within  said 
time,  then  the  said  rink  building  should 
become  the  property  of  the  said  C.  J.  Bot- 
kin;  that  subseqiipnt  to  this  contract  ot 
purchase  from  the  State  Tribune  Com- 
pany by  C.  J.  Botkln  a  deed  for  said  lot 
was,  at  the  instance  and  direction  of  said 
C.  J.  Botkln,  made  December  23, 18R6.  by 
said  State  Trihuue  Company  to  Sarah 
Botkln,  wife  of  said  C,  J.  Botkln,  with  the 
condUiou  aforesaid  respecting  the  removal 
uf  the  said  rink  boildlng;  that  the  said 
William  C.  Cabell  and  Jamea  B.  Cabell, 
prior  and  subaequent  to  the  date  of  said 
deed  ot  December  23,1886,  claimed  that  the 
ownership  of  the  rink  building  was  in 
themselves,  and  not  In  the  State  Tribune 
Company,  and  directed  Henry  Payne  to 
remove  said  rink  building 'from  said  lot; 
and,  wben  ^ald  Henry  Payne  was  about 
to  carry  Into  effect  this  direction  from  the 
said  William  C.  and  James  B.  Cabell,  the 
said  0.  J.  Botkto  stopped  this  from  being 
done,  and  asserted  that  no  onB  had  the 
right  to  remove  said  rink  building,  us  the 
time  for  exercising  (hat  right  had  expired. 
And  plaintiffs  say  they  are  advised  that 
this  newly -discovered  evidence,  taken  In 
connection  with  what  has  before  been 
proven  In  the  salt,  would  show  that  the 
object  and  purpose  of  James  B.  Cabell  In 
executing  the  said  deed  of  Octobers,  18H8, 
to  the  State  Tribune  Company,  and  the 
objectof  the  State  Tribune  Companyin  Its 
reservatiuQ  about  the  rink  building  for  It- 
self in  the  deed  of  December  23,  1886,  afore- 
said, to.  Sarah  Botkin,  were  to  delay,  hin- 
der, and  delraad  the  plaintiffs  from  col- 
lecting the  said  $406.25  and  $139.66  decreed 
to  them  by  the  mandate  aforesaid,  of 
which  frandulent  transaction  the  said  C. 
J.  Botkln  bad  knowledge  at  and  prior  to 
December  23, 1S86;  and  they  pray  tbut  the 
said  decree  of  April  7, 18BU,  may  be  re- 
viewed, reversed',  and  set  aside,  and  that 
tbey  may  be  allowed  to  produce  their 
said  additional  evidence  therein  men- 
tioned, and  also  a  certified  copy  of  the 
aforesaid  mandate  in  full,  as  r?ndered 
by  the  snpreme  court  of  appeals,  in  addi- 
tion to  the  abstracts  of  said  mandate  filed 
as  exhibits  with  the  bill  of  complaint,  a 
certified  copy  of  which  mandate  was  ex- 
blblted  and  prayed  to  be  read  as  part  of 
said  bill  of  review ;  that  the  relief  prayed 
for  In  their  original  bill  against  the  dfr 
tendanu  James  B.  Cabell  and  others  may 


be  had  against  the  same;  and  that  in  lien 
of  the  decree  aforesaid  rendered  April  7, 
1890,  the  court  shall  decree  that  the  plain- 
tiffs had.  by  virtue  of  the  mandate  afore- 
said and  the  two  decrees  Included  therein 
and  the  recordation  thereof  In  the  clerk's 
office  of  the  Kanawba  county  court  on 
the  17th  day  of  December,  1886,  valid  and 
subslstlnR  liens  for  $406.25  and  $1S9.65, 
with  interest  thereon  from  November  Itf, 
1886,  unt'll  paid,  upon  said  lot  of  ground 
conveyed  ,tu  the  State  Tribune  Company 
by  James  B,  Cabell  and  Mary  Cabell  as 
afnresHld;  and  that  the  said  liens  of  the 
plaintiffs  have  priority  over  the  convey- 
ance of  said  lot  by  said  company  to  Sarah 
Botkin:  and  that  the  estate  ot  James  B. 
Cabell  In  the  said  lot.  ae  specified  In  said 
bill  of  complaint,  shall  be  sold  to  satisfy 
the  twij  decrees  aforesaid,  with  interest 
and  costs  thereon  until  paid.  C.J. Botkln 
and  S.irah  Botkin  demurred  to  said  bill  nf 
review,  and  also  answered  the  same,  put- 
ting la  Issue  the  new  mat  ters  alleged,  and 
James  B.  Cabell  and  Mary  Cabell  did  the 
same,  and  so  did  the  State  Tribune  Com- 
pany, and  on  the  22d  day  of  March.  1892, 
BRlri  bill  of  review  and  an  amended  bill  ol 
review,  which  bad  been  filed,  were  dla- 
mlRsed,  with  costs,  and  from  this  decree, 
and  the  decree  dismissing  the  original  bill, 
tbe  plaintiffs  appealed. 

In  considering  the  qaestlons  arising  ai>- 
ou  this  record,  I  shall,  in  the  first  place, 
notice  the  fact  that  tbe  original  bill  had 
for  Its  object  the  enforcement  of  what  was 
alleged  and  claimed  to  be  a  Judgment  Hen 
against  a  portion  of  a  lot  of  land  silnated 
on  Wasbington  street,  in  the  city  uf  Ctiarlra 
ton ;  and  In  support  of  said  allegation  the 
plaintiffs  exhibited  with  their  original  bill 
certified  abstracts  from  a  mandate  of  the 
supreme  court  of  appenis,  which  had  been 
entered  upon  the  record  book  of  the  circuit 
court  ot  the  county  of  Kanawha,  and  had 
thereby  become  Judgments  uf  said  circuit 
court,  which  abstracts  appeared  to  have 
been  recorded  In  the  iadgment  lien  docket 
in  the  clerk's  office  ot  tbe  connty  court  of 
Kanawha  coanty  on  the  17tta  day  ot  De- 
cember, 1886.  These  abstracts  were  the 
only  proofs  offered  of  tbe  existence  of  said 
liens  claimed  as  aforesaid,  and  tbe  defend- 
ants In  their  answers  denied  that  said  de- 
crees were  rendered  for  the  alleged  amonuts 
against  them  In  November,  1886,  by  the 
supreme  court  ot  appeals.  The  question, 
then,  is,  were  these  abstracts  sufficient 
evidence  of  the  existence  ot  said  decrees? 
and  could  the  plaintiffs  succeed  In  bq\>- 
Jecting  said  lot  to  sale  upon  this  evidence 
of  tbe  existence  olsald  decrees?  Our  stat- 
ute (Code  W.  Va.  p.  880,  c.  139,  $  1)  pro- 
vidP8that**a  decree  tor  land  or  specific 
personal  property,  and  a  decree  or  order 
.requiring  tbe  payment  of  money,  sball 
have  tbe  effect  of  a  judgmentforsocb  land, 
property ,'or  money,and  shall  beembraced 
by  the  word  'Judgment,'  where  used  In 
any  of  tbe  succeeding  chapters;^  and  sec- 
tion 5  of  said  chapter  provides  that  every 
Judgment  for  money  rendered  in  this  state 
heretofore  or  hereafter  against  any  person 
shall  be  a  lien  on  all  real  estate  of  or  to 
wblch  sQch  person  shall  be  possessed  or 
mtltled  at  or  after  tbe  date  of  such  Judg- 
ment, or,  II  it  was  rendered  In  court,  at  or 
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after  the  cnmmeucement  of  the  term  at 
vbicb  It  was  so  rendered,  except  a»  fol- 
lows, etc.  npOD  tbeqaeetion  att  to  wheth- 
er aucbanabstractaswasflled  In  tbiacaae, 
taken  from  the  Judgment  Ilea  ducket,  was 
SDfficIent  when  theulstence  vf  such  }uds- 
ment  Is  denied,  and  pruof  thereof  la  called 
for  In  the  answer,  this  court  held  In  the 
case  of  Dickinson  v.  Railroad  Co.,  7  W.  Va. 
391,  (section  7  of  ayllabus,)  that  "un  au- 
thenticated copy  from  therecorder'a  dock- 
et  under  the  provisions  of  the  third  and 
foorth  aectluna  of  chapter  139  of  the  Code 
of  of  Went  Vlrglula  la  evidence  that 
such  abHtract  waa  docketed,  and  when, 
and  of  notice  to  purcbasera  ot  lauds  upon 
wbtcb  the  alleged  Judgment  Is  claimed  to 
be  a  Ilea  when  the  exiatence  of  such  Juds- 
ment  Is  properly  proved;  but  when  the 
Judgment  Is  put  In  lasue,  ordinarily,  an 
anth«itSeated  copy  ot  such  abstract  as 
docketed  by  the  recorder  wUI  not  be  re- 
ceived as  proof  of  the  Judsrroent,  and  dts- 
penae  with  the  necessity  of  producing  a 
properly  aatbeuttcated  copy  of  the  ludj^- 
meat;"  and  thesame  thluffls  held  precl-se- 
ly  in  the  case  of  Anderson  v.  Xagle,  1^  W. 
Va.  08,  (section  2  uf  syllabuB.) 

Again,  It  is  earnestly  Insisted  by  counsel 
for  the  appellees  that  said  decree  of  the  so- 
preme  court  uf  appeala,  It  properly  proven 
and  authenticated,  did  nut  r^ate  back  to 
the  13th  day  of  October.  1886,  for  the  rea- 
son that  A.  C.  Snyder,  one  of  the  plaln- 
tltfa,  waa  a  member  of  the  court,  and,  al- 
though a  seaelon  of  the  court  was  held  on 
that  day,  jet  quoad- thl»  suit  It  waa  no 
court,  and  the  term  of  the  court  as  to  this 
salt  JId  not  commence  on  that  day.  I, 
however,  regard  tbla  position  aa  untenable, 
for  the  following  reasona:  Uur  atutute 
provides, In  aectlons  10andl2ofchapterlIS 
ot  the  Code,  how  special  terms  mny  be  up- 
pointed  to  be  held.  Section  10  provides 
that  "special  terma  ot  the aupreme court  ot 
appeala  may  be  held  for  the  trial  and  deci- 
sion of  canses  at  any  of  the  places  now 
designated  by  law  for  holding  the  regular 
terms  uf  said  court,  or  which  may  be  here- 
after dcAlgnated  by  law  for  holding  the 
regular  terms,  at  such  time  or  place  aa  the 
said  court  may  designate,  by  an  order  en- 
tered on  Us  record  at  a  regular  terra  ot 
said  court;  and  the  said  court,  by  such  or- 
der, made  at  a  regular  terra  in  one  grand 
Jndlclal  dlTlalnn,  may  order  ^and  direct 
such  special  terra  to  be  held  in  the  same 
or  any  other  Judicial  grand  division,  and 
said  court. may,  at  any  special  term  au- 
thorised by  this  chapter,  decide  any  cause 
which  may  have  been  heard  at  a  previous 
r^nlar  or  apeelal  term."  *  And  section  12 
provides  tfaat"the  Judges  ul  said  court,  or 
a  majority  o!  them,  may,  by  warrant 
signed  by  tbera,  appoint  a  special  term," 
etc.  It  appears  from  an  order  of  said  au-. 
preme  court  which  is  filed  wltb  the  deposi- 
tion of  O.  S.  Long  tbat  "at  a  supreme 
conrt  ot  appeals  held  in  Cfaarleaton  In 
Kanawha  county,  on  Tnesday,  the  12tb 
day  uf  October,  1886,  pursuant  to  law  and 
to  an  ordOT  made  In  regular  term  at 
Charleston,— present,  Hon.  Okbt  Johnson, 
president,  Bon.  T.  C.  Gbebn,  Hon.  A.  C. 
ISntdbb,  absent,  Hon.  Samuel  Woods,— 
an  appeal  and  supersedeas  was  allowed 
In  the  caae  ot  Petry  v.  Hale  trom  Uercer 


county,"  etc.  Tbua  It  will  be  seen  tbat 
the  12tb  day  of  October,  lH8d,  waa  the  day 
fixed  for  the  commencement  of  the  special 
term, as  required  by  law,  and  on  tbat  day 
the  court  opened,  and  an  appeal  was  al- 
lowed. Section  5  of  chapter  139  of  the 
Code  provides  that  "every  judgment  for 
money  rendered  In  this  state  heretofore  or 
hereafter  against  any  person  shall  be  a 
Men  on  all  real  estate  of  or  to  which  such 
{>eraou  shall  be  possessed  or  entitled  at  or 
after  the  date  of  such  Judgment,  or,  If 
it  was  rendered  in  conrt,  at  or  after  the 
commencement  ot  the  term  at  which  It 
n-asao  rendered,"  etc.  Thla  waa  a  Judg- 
ment rendered  In  court,  at  a  term,  the  com  - 
mencement  of  which  bad  been  flxed,  as  re- 
quired by  law,  at  a  former  regular  term, 
and  it  uannut  be  said,  because  there  may 
be  some  case  or  caaes  on  the  docket  that 
one  of  the  Judges  Is  Interested  in,  tbat  the 
term  cannot  commence  as  to  that  case  or 
those  casea  until  the  other  three  Judges 
were  present.  With  as  much  propriety 
could  It  be  said  that,  because  tbe  Judge  ot 
the  circuitcourt  la  so  situated  that  he  can- 
not try  some  particular  case,  the  term 
does  not  commence  until  a  special  Judge 
is  elected  to  try  the  case,  or  a  Judge  from 
some  other  circuit  takes  tbe  bench.  I 
tberetore  tbink  the  decree  which  Is  sought 
to  be  enforced  In  thla  case  related  back  to 
tbe  first  day  of  tbe  term,  to  wit,  to  the 
12th  day  of  October,  1SU6. 

Did  the  circuit  court  commit  an  error  In 
dismisatog  tbe  bill  of  review?  It  was  held 
in  tbe  caae  ot  Craig  v.  Smith.  100  U.  S.  227, 
tbat  the  iutroductloii  ol  newly  •discovered 
evidence  under  a  bill  of  review  to  prove 
facts  iu  issue  on  tbe  former  bearing  rested 
in  the  "sound discretion  ot  the  court. to  t>6 
exercised  cautiously  and  sparingly,  and 
only  under  circumstances  which  render  It 
Indispensable  to  tbe  merits  aad  Justice  ot 
the  cane;"  and  this,  we  think,  propounds 
correctly  tbe  law  on  tbla  question  ot  prac- 
tice. Aa  to  the  evidence  set  forth  In  aald 
bill  of  review  as  having  been  discovered 
since  tbe  rendition  of  said  decree,  It  has  « 
tendency  to  show  fraud  on  the  part  ot 
said  William  C.  and  James  B.  Cabell  and 
Sarah  Bo tkin,— something  which  was  not 
alleged  in  the  original  bill,— and  I  do  not 
understand  tbe  law  to  be  tbat  a  bill  ot 
review  can  operate  as  an  amendment  to 
the  original  bill.  Such  a  course  would  be 
foreign  to  tbe  object  ot  a  bill  of  review, 
and,  even  it  such  waa  the  law,  the  allega- 
tions as  to  newly -discovered  evidence  are 
met  by  a  denial  tbat  any  such  evidence  ex- 
ists, and  the  proof  auetalna  tbe  answers. 
But  it  tbe  facts  of  tbla  caae  are  conceded 
to  be  Just  as  the  plalntltlB  allege  them  to 
be,  so  far  as  to  tbedate  ot  the  recordation 
of  the  deed  from  James  B.  Cabell  and  Mary 
Cabell  to  the  State  Tribune  Company,  aud 
tbe  relation  of  the  decrees  back  to  tbe  12th 
day  of  October,  1886,  and  the  deed  trom 
said  Cabells  to  tbeTribuue  Company  .which 
was  executed  and  delivered  to  said  com* 
yany  on  tbe  Sth  day  of  October,  1880,  the 
question  remains  to  be  determined  wheth- 
er said  lot  would  be  liable  to  be  subjected 
to  said  Judgment  liens,  even  It  tbe  decree 
alleged  was  fully  proven  and  authenticat- 
ed, if  said  lot  had  been  sold  by  parol  con- 
tract In  March  or  April,  1886,  by  said  Ca- 
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belte  to  said  Tribune  Company,  and  said 
soropany,  Immediately  after  said  parol 
contract,  took  possession  and  assumed 
control  of  said  lot,  made  Improvements 
upon  It,  and  paid  part  of  the  parchase 
money,  and  made  satisfactory  arrange, 
meats  for  tbe  residue.  In  reference  to  the 
qnestlona  of  law  arislnsr  from  this  state  of 
facts.  Barton,  In  bis  Cbnneery  Practice. 
(Tolame  2,  p.  981,)  says:  "The  registry 
law,  fao«reTer,  Is  only  applicable  to  writ- 
ten contracts,  and  when  one  lias  par- 
cbased  laud  by  parol  contract,  and  baa 
been  pnt  in  possession,  so  that  he  has  a 
valid,  equitable  title  to  the  land.  It  Is  not 
sabject  to  Judgments  recovered  against 
the  vendor  after  the  sale;  whereas,  If  he 
had  a  written  contract,  and  failed  to  re- 
cord It,  the  contract  would  be  invalid  as 
acalnst  subsequent  purchasers  'Tor  value 
without  notice."  In  the  case  of  Floyd  v. 
Harding,  2S  Orat.  401,  the  court  of  apiwala 
of  Tlrglnla  held  that  "the  resletry  acts  do 
not  apply  to  a  parol  contract  tor  land, 
and  T.  having  paid  all  the  purchase  mon- 
ey, and  having  been  put  into  possession, 
so  that  he  bad  a  valid,  equitable  title  to 
the  land,  It  is  not  subject  to  the  Hen  of  L,., 
[the  vendor.l  The  valid,  equitable  title 
of  T.  is  not  so  merged  in  the  legal  title  ac- 
quired by  the  deed  of  L.  to  him  as  to  sub- 
^t  the  land  to  tbe  lien  of  the  Judgment 
against  L."  Staplbb,  J.,  in  delivering  the 
ouiulon  of  the  court,  says,  (page  41^:) 
"In  the  next  place,  there  are  other  cases, 
and  the  present  is  one  of  them,  where  no 
deed  is  given  until  after  tbe  Judgment  Is 
recovered,  bat  the  contract  Is  mtide,  the 
purchase  money  paid,  the  purcbasw  in 
possession,  and  so  remaining  years  ant*' 
rfor  thereto.  Now.  if  the  title  o!  the  pur- 
chaser is  good  against  the  creditor  when 
the  Judgment  Is  recovered,  can  it  be  the 
title  becomes  invalid  by  reason  of  the  sub- 
sequent execution  of  a  deed  by  the  ven- 
dor? The  bare  statement  of  the  proposi- 
tion is  Its  own  refotatlon.  But.  let  us 
take  the  strongest  case,  that  of  a  valid  pa- 
rol contract  so  far  executed  as  to  pass  the 
eqaltable  title,  and  snbaequently  a  deed 
of  conveyance,  which  la,  however,  not  re- 
corded, or,  it  recorded  at  all,  not  until  aft- 
er a  Judgment  recovered.  Tbls  is  the  case 
presented  in  Withers  v.  Carter,  4  Grat.  407. 
except  that  there  tbe  contract  was  in 
writing,  while  here.  In  the  case  snpposed, 
It  la  parol;  hot  tbe  principle  is  tbe  same. 
*No  deed  of  conveyance,*  aald  Judge 
Baldwin,  'Is  necessary  to  confirm  its 
validity,  [tbe  executory  agreement,]  and 
how  an  abortive  attempt  to  obtain  a 
valid  conveyance  can  destroy  tbe  pre-«x- 
Istlng  title  Is  beyond  my  comprehension. 
Nor  can  I  conceive  what  mai^r  there  caa 
tM  In  regard  to  credlton  of  the  equitable 
astate  In  the  legal  title  by  force  of  a  deed 
which,  as  to  creditors.  Is  a  blank  piece  of 
paper."*  Again,  be  says:  "It  will  not  be 
denied  that  these  principles  apply  with 
equal  force  to  a  pre-existing  equitable  es- 
tate, acquired  under  a  valid  parol  con. 
tract,  as  to  one  held  under  a  written  ex- 
ecntory  agreement.  It  may  be  conceded 
that  when  tbe  parol  agreemeot  la  con- 
nected with  the  deed,  and  la  contempo- 
ransona  with  it,  It  must  be  regarded  as 
forming  cart  of  the  same  tranaactlon.  In 


such  case  poasessloa  would,  perhaps,  be 
considered  as  taken  under  the  deed,  and 
aa  referable  to  It ;  but  where  there  la  a  pa- 
rol agreement  under  which  the  purchaser 
takes  poasesHion,  and  which  of  course  la 
valid  without  deed,no  good  reason  la  per- 
ceived why  the  sobsequent  execution  of  a 
deed  ahoald  eltherlnTalldate  the  title  thus 
acquired  orpreclndeproof  of  It  In  a  proper 
case."  This  question,  however,  bus  been 
before  tbls  court,  and  has  been  passed  up- 
on ;  and  in  tbe  case  of  Renlek  v.  Luding- 
ton,  20  W.  Va.  569,  Gbeb.n,  J.,  in  delivering 
theoplnion  of  tbe  court,  says:  "After  tbls 
cause  was  formerly  remanded  to  tbe  cir- 
cuit court  of  Orcenbrler  county,  P.  H. 
Ludlngton,  <me  at  tbe  parties  who  bad 
united  in  the  former  appeal  to  this  court, 
proved  that  ,  certain  lands  which  tbe  cir- 
cuit court  had  decreed  to  be  sold  by  tbe 
decree  of  June  21,  1876.  and  which  In  this 
respect  had  been  affirmed  by  tbla  court, 
bad  been  sold  to  bim  by  a  Mrol  contraet, 
more  than  20  years  ago.  He  had  paid  all 
the  purchase  money  at  tbat  time,  and  had 
been  in  actual  and  open  possession  of  tbe 
land  from  thetluieof  his  purchase,  though 
be  had  but  recently  got  a  deed  for  the 
same,  which  was  recorded.  Now,  it  is  ob- 
vious tbat,  as  tbe  law  is  now  settled  In 
tbls  state  and  in  Vincinia,  tbls  land  ought 
not  to  be  decreed  to  be  sold  to  pay  tbe 
Judgments  recently  had  against  his  ven- 
dor, S.  C.  Ludlngton,  because  by  tbe  dect- 
slOD  in  Pack  v.  Hansbarger,  17  W.  Va.  813, 
and  Snyder  v.  Martin,  Id.  276,  tbeae  lands 
could  not  bo  bold  liable  for  tbe  payment 
of  any  Judgments  rendered  against  tbe 
vendor,  after  said  parol  contract  lor  their 
sale  and  the  possession  under  aucb  con- 
tract was  taken."  In  tbe  case  of  8uyder 
V.  Martin,  Id.  276.  (point  6  of  syllabas,) 
tbls  court  held  that  "a  purchaser  of  land 
by  parol  contract,  which  has  been  so  far 
executed  as  to  vest  In  bIm  the  right  tc> 
compel  his  vendor  to  execute  the  parol 
contraet  in  a  court  of  equity,  has  an  equi- 
table right  in  said  land  so  porehased, 
which  a  court  of  equity  will  fully  protect 
against  tbe  liens  of  a  subsequent  Judg^ 
ment  creditor  of  hie  vendor."  In  tbe  case 
of  Pack  V.  Bansbarger,  Id.  818,  tbe  sylla* 
bus  is  as  follows:  "(1)  H.,  by  parol  con- 
tract, sells  to  McN.  a  tract  of  land,  and 
McN.,  upon  faith  of  socb  contract,  paya 
H.  tbe  full  amount  of  tbe  purchase  money, 
and  is  put  Into  possession  of  said  land, 
and  McN.  and  those  claiming  under  him, 
after  so  taking  posseaalon  of  tbe  land, 
continue  In  posrfesslon  of  the  same,  etc., 
upon  faith  of  said  contract.  Some  time 
after  all  this  occurred,  bu  t  while  said  McN. 
was  still  In  possession,  F.  obtained  a  Jodg^ 
ment  against  H.,bts  debtor,  and  eanaed  It 
to  be  duly  docketed.  H.,  some  time  after 
.said  parol  contract  bad  been  so  executed, 
made  a  deed  to  Mc.N.  for  said  land, 
which  was  not  admitted  to  record  until 
after  tbe  said  Judgment  was  rendered. 
Held  that,  while  said  deed  is  void  as  to 
P.'s  aald  Judgment,  McN.  and  those 
claiming  said  land  undOT  him  by  pa- 
rol contract,  exeoated  by  payment  off 
part  <a  tbe  purchase  money  to  IfcN., 
and  by  tbe  delivery  of  possession  by  said 
McN.  to  bis  said  parol  vendees  of  tbe  land, 
and  the  making  of  Improvements  thereon 
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by  the  laBt-named  Tendees,  have  an  eq- 
uitable IntertfHt  In  said  land  by  virtue  of 
said  purol  contrHct  betwraa  H.  and  MuN., 
executed  as  aforesaid,  prior  and  Huperlor 
to  the  JadKioeut  lien  of  said  P.;  anri  that, 
In  a  salt  In  equity  broufht  by  said  P.  to 
enforce. the  Hen  of  such  JudEment  aKalnet 
said  land,  said  equitable  Interest  of  McN. 
and  blB  parol  vendees,  ho  acquired  In  said 
land,  will  be  protected  against  said  Judg- 
ment, and  the  land  will  nut  be  sold  to 
pay  the  Judxraent  of  P.!*  Applying,  then, 
tbe  priQclplea  annoonced  in  theae  cases  to 
the  facts  disclosed  In  tbacase  anduruon- 
atderatlon*  cor  eoDClnslon  Is  tbat  tbe  du- 
cretBc  tomplalaed  ol  most  be  affinued,  with 
eosts  BDd  damages. 

Holt,  J.,  (disseottog.)  Concede  tliat 
tlile  verbal  contract  fur  the  sale  of  land 
bas  been  so  far  and  in  such  way  partly  ex- 
rcDted  as  to  entitle  the  vendee  to  specific 
pertormance  against  bis  vendor,  an  Issue 
so  far  as  here  made  the  vendor  himself 
may  help  tu  make  ont  Id  favor  of  the  ven* 
dee,  but  a^ialnst  the  right  of  the  case, 
yet,  as  at^alnst  a  Judgment  creditor  of 
such  vendor,  his  vendee  should  not  be  per- 
mitted to  plead  his  violation  of  one  stat' 
ate  In  excasetor  his  violation  of  another,— 
bis  violation  of  tbe  statnte  of  parol  agree- 
ment (chapter  98,  Code)  In  excuse  of  the 
vlulatlon  ol  the  recording  act,  (sections  4, 
5,  c.  74.  Id.):  especially  as  he  has  long 
t>eeu  empowered  and  invited  to  pat  bis  ex- 
ecutory contract  on  record,  and  thereby 
make  It  good  against  his  vendor's  Judg-, 
ment  creditor,  (section  3.  c.  73,  Id.)  See' 
dissenting  opinion  of  Johnson*  J.*  In  Sny- 
der T.  Martin,  17  W.  Va.  276. 


(27  W.  V».  4U) 

HANDIiAN  V.  HANDLAN. 
(Snpteme  Court  of  Apiieals  of  West  Virginlft. 
Dec.  22,  1S82.) 

60rr  voR  DtvoBcs  —  Wbkn  Pshdisg— Ordbr  vo 
TcRiT  Over  Propebti— Vauditi—  Injukction 
— Whkn  Qrantbd. 

1.  Where,  In  a  suit  for  divorce,  the  bUI  Is 
filed,  the  writ  of  summons  Issned,  and  retorned 
pxecnted,  all  on  the  same  day*  such  salt  is  on 
that  day  "a  pendiDs  suit,"  wimln  the  meaning 
of  Oode^c.  64,  {  9. 

2.  Where.  In  r  suit  for  divorce,  the  Mil 
cmt^ns  no  allegatloDs  iu  respect  to  property 
of  any  kind  as  belonging  to  husband  or  wife, 
and  the  Biiit  being  still  at  rules.  It  is  error  on 
petition  add  motion  of  plaintiff,  without  notice 
to  defendant,  to  make  an  order  requiring  de- 
fendant to  torn  over  to  plaintiff  absolutely  and 
DQConditionally  certain  property  in  snch  peti- 
tion mentioned  and  claimed  as  belonging  to 
aucb  plaintiff  aa  her  separate  estate,  without 
in  aoine  way  giving  defendant  a  day  in  court 
to  show  cause  against  such  order.  No  one  can 
be  absolutely  decreed  against  without  having 
a  day  in  court, — an  wportnoity  to  be  heard. 

S.  Where,  In  a  suit  for  divorce,  neither  bill 
Qor  petition  contains  any  allegattoa  or  prayer 
for  alimony,  or  prayer  of  any  kind,  or  allega- 
tion, to  Justify  any  decree  disposing  of  defend- 
ant's property,  it  ia  error  to  enjoin  defendant 
from  selling,  disposing  of,  or  incumbering  any 
or  all  of  said  property,  real  or  persotial,  tmtil 
the  further  order  of  the  court. 

4.  In  suits  for  divorce,  aM  well  as  In  suits 
in  equity  in  general,  all  orders  and  decrees 
must  be  justified  by  the  pleadings  as  well  as  by 
the  proofs. 
fSyllabns  by  the  Gonrt) 


Appeal  from  circuit  conrt,  Ohio  county. 

Suit  lor  divorce  by  Kate  Q.  Hnndlan 
against  William  M.  Handlan.  From  an 
order  refusing  to  dissolve  an  Injunction 
entered  against  defendant,  bs  appsals. 
Reversed. 

J.  J.  Jacob  and  Deaia  O'fee^,  tor  ap- 
pellants. 

This  court.  In  Hall  v.  Webb,  21  W.  Va. 
:i25,qnotes  wltbapproval  from  Dartmouth 
College  v.  Woodward  as  follows:  "By 
the  law  of  lh»»  land  is  most  clearly  intend- 
ed the  general  law,— law  which  bears  be- 
fttre  it  condemnf,  which  proceeds  upon 
inquiry,  and  renders  Judgment  only  after 
trial."  Peerce  v.  Kitzmiller.  19  W.  Vn.  679: 
Huber  v,  Relly,  58 .Pa.  St.  112. 

Jobu  A.  Howard  and  H.  3f.  Raaeell,  for 

appellees. 

There  was  a  pending  suit  so  soon  as  the 
prtjcesd  watt  nerved.  Newman  v.  Capman, 
2  Rand.  (Vo.)  93;  Harmon  v,  Byram's 
Adm'r.  II  W.  Va.  511;  Jackson's  Adm'r  v. 
Hull,  21  W.  Va.  601;  Russell  v.  Russell,  69 
Me.  886. 

The  order  enjoining  the  delendant,  and 
requiring  him  to  deliver  property,  was 
fjroperly  made  without  notice.  Sulphur 
Springs  Co.  V.  Robinson,  8  W.  Va.  542; 
Pi-eshwater  v.  Railroad  Co..  6  W.  Va.  SOS. 


Holt,  J.  Appeal  from  an  order  refus- 
ing to  dissolve  an  injunction  awarded, 
pending  a  suit  for  divorce,  to  puraoe  tbe 
estate  of  the  man,  etc.,  and  to  compel  him 
to  deliver  to  the  woman  her  separate  es- 
tate, etc.,  entered  by  tbe  Judge  ol  the  clr^ 
cult  court  of  Ohio  county  during  vacation 
on  March  6. 1892.  On  the  7tfa  day  ol  De- 
cember. 1891.  being  tbe  arst  Monday  of  . 
the  month  and  therefore  a  rule  day,  Kate 
O.  Handlan  flled  her  bill  for  divorce,  and 
caused  a  writ  of  summons  to  answer  the 
same  to  be  Issued,  wblcb  was  served  un 
defenclant,  William  M.  Handlan.  and  .re- 
turned on  the  same  day  U  was  Issued. 
The  circuit  court  of  Ohio  coooty  was  then 
in  aession,  and  after  plaintiff's  bill  bad 
been  tiled,  and  summons  returned  exe- 
cuted, she  filed  her  petition  in  court,  duly 
sworn  to,  alleging  that  she  is  plaiutlB  in 
the  suit  (or  divorce  from  the  bond  of  mat- 
rimony pending  in  tbe  court;  that  de- 
fendant holds  in  his  possession,  without 
leave  or  authority,  certain  property,  real 
and  personal,  being  her  sole  and  separate 
property,  describing  it;  also  certain  other 
property,  describing  it.  bought  with 
money  loaned  by  petitioner  to  defendant; 
also  certain  other  estate,  real  and  per. 
Honal,  not  described.  The  circuit  court  by 
order  entered  December  7, 1891,  upon  read- 
ing summons  In  bill  for  divorce  returned 
executed,  the  bill  Itself,  and  plaintiff's  pe. 
tition,  directed  that  defendant.  William 
M.  Handlan,  do  forthwith  turn  over  to 
the  said  Kate  G.  Handlan  all  of  her  prop- 
erty, real  and  persoual,  which  are  parts 
of  her  sole  and  separate  property,  de- 
scribed as  aforesaid  as  In  bis  possession 
or  control.  "  And  It  Is  farth^  ordered  by 
the  conrt  that  all  of  said  property  do* 
scribed  as  aforesaid,  [In  the  petition.] 
purchased  with  money  loaned  the  defend- 
ant by  complainant,  as  well  as  all  prop- 
erty, real  and  petsonal,  owned^y  said 
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defeurdant,  be  preserved  by  bim,  and  that 
he  be,  and  Is  hereby,  restrained  from  to 
any  mannt>r  selling,  dlspoeliitc  of,  or  In- 
cumberlBK  any  or  all  of  said  property, 
reaJ  or  peraoaal,  and  tbat  he  be  re> 
stralued  from  la  any  manner  InterlerlnfC 
vttb,  or  placing  any  restraint  upon,  her 
personal  liberty.  nntU  the  fntthL-r  order 
of  the  court. "  At  roles  held  In  the  clerk's 
office  on  the  first  Monday  In  Jaooary, 
1S92,  the  defendant  falling  to  appear,  on 
motion  o(  complainant  by  her8ollcltor,her 
rause  against  the  aaid  defendant  was  set 
tor  hearing  at  the  then  next  term  of  said 
GODTt.  On  tbe  24th  February.  1892,  plain- 
tiff, Kate  Q.  Handlan,  made  her  affidavit, 
wlrlch  was  presented  and  filed  In  court  on 
24tli  February,  1892.  stating  that  defend- 
ant bad  not  olteyed  the  order  of  7tb  De- 
cember, 1891,  UB  to  tbe  property  men- 
tioned therein,  but  that  he  refused,  aiid 
still  refuses,  to  give  tbe  said  property 
over  to  plaintiff.  Thereupon  the  court, 
by  order  entered  24th  February,  1892,  Is- 
sued a  rule  against  defendant  returnable 
on  2d  March,  1892,  at  10  o'clock  i.  m.. 
before  the  Judge  at  chambers,  to  show 
cause,  if  any  he  can.  why  he  Bh<Tuld  nut  be 
attached  and  punished  for  his  said  con- 
tempt. On  5th  March,  1892,ln  vacation,  tbe 
two  following  orders  were  entered  by  the 
Juilge:  " Kate O. Handlan  r.Wm.M. Hand- 
lan. In  chancery.  This  day camethe  par- 
ties, by  their  attorneys,  and  on  motion  of 
the  defendant,  by  his  attorney,  tbe  rule 
heretofore  Issued  against  falm,  requiring 
him  to  show  cause  why  be  should  not  be 
fined  and  attached  tor  a  certain  contempt 
alleged  to  have  been  committed  by  him  in 
failing  to  obey  an  order  made  by  said  cir- 
cuit court  on  the  7th  day  of  December, 
1891,  in  a  suit  In  chancery  therein  pend- 
ing, in  which  Kate  G.  Handlan  was  com- 
plainant and  said  Wm.  M.  Haudlan  was 
defendant,  is  quashed  and  set  aside.  Given 
under  my  hand  this  Sth  day  of  March, 
1893.  JosBPB  B.  Paull.**  And  after- 
wards, to  wit,  during  the  vacation  of 
said  circuit  court,  on  tbe  said  6th  day  of 
March,  1892,  the  Honorable  Joseph  R. 
Paull,  one  of  tbe  Judges  of  said  codrt,  di- 
rected the  entry  of  an  order  in  said  cause 
In  the  words  and  figures  following,  to 
wit :  **  Vacation  order :  Ka  te  G.  Handlan  v. 
WUItara  M.  Handlan.  In  chancery.  The 
driendant  having  heretofore  given  the 
plaintiff  notice  of  his  motion  to  set  aside 
tbe  order  of  the  circuit  court  of  Ohio  coun- 
ty, made  on  the  7th  day  of  December,  1891, 
directing  the  defendant  to  turn  over  to 
the  plaintiff  tbe  real  and  personal  prop- 
erty mentioned  in  said  order,  and  also  bis 
motion  to  dissolve  tbe  injnnctlou  award- 
ed lu  said  order,  the  plaintiff  and  defend- 
ant appeare«l  before  me  at  the  time  and 
place  mentioned  In  said  notice,  and  argued 
said  motiouB,  when  the  same  were  taken 
under  advisement.  And  now,  having  ma- 
turely considered  said  motions,  and  be- 
ing of  opinion  tbat  such  order  should  not 
be  set  aside,  and  also  that  the  said  In- 
junction should  not  be  dhisolved,  it  Is  or- 
dered that  both  of  said  motions  be  over- 
ruled." This  motion  of  defendant  to  set 
aside  the  order  of  December  7,  1891,  and 
dissolve  the  injunction  thereby  awarded, 
was  heard  on  bill,  petition,  and  affidavit  of 


plaintiff,  and  orders  theretofore  made.  Tbe 
Judge  refused  to  set  atilde  such  order  of 
December  7,  189],  and  overruled  defend- 
ant's modun  to  dissolve  the  injunction 
thereby  awarded,  and  defendant  appealed. 

Defendant  assigns  tbetollowlng  grounds 
of  error:  "First.  It  was  error  to  make 
any  order  whatever  under  the  clrcumstan- 
Cf>8  disclosed  by  the  record,  baaed  solely 
on  said  petition, especlallyanorder  requir- 
ing your  pRtttluner  to  turn  over  tu  the 
plaintiff  the  possession  of  the  real  and  per- 
sonal property  mentioned  In  said  tirder. 
Second.  It  was  error  to  award  an  fnjonc- 
tton  solely  upon  plaintiff's  said  petition. 
Third.  The  orders  complained  of  are  erro- 
neous, because  they  deprive  your  petition- 
er of  property  without  due  process  of  law. 
iti  that  the  order  of  December  7, 1891,  was 
made  without  any  notice  to  bin, and  also 
lo  that  said  order  of  Mareh  5,  18»2,  de- 
prives him  of  the  right  of  answering  said 
petition  and  bavlug  a  bearing  thereon. 
Fourth.  Ir,under  the  terms  of  the  statute, 
(Warth's  Code,  W.  Va.  S  9.  c.  64,)  tbe  clr- 
CDlt  court  bad  tbe  discretionary  power  to 
require  your  petitioner  to  deliver  to  tbe 
plaintiff  separate  property  owned  by  her, 
that  power  was,  on  tbe  pleadings  and  an- 
dertheclrenmstanees shown  bytbe  record, 
Improvldently  and  Improperly  exercised 
by  the  court  and  Judge,  to  the  great  preju- 
dice and  lujnry  of  petitioner.  tUtb.  The 
nutuerouB  other  erroneous  matters  In  said 
orders,  and  other  errors  aud  Irregularities 
In  the  proceedings  had  In  said  cause.** 
"The  circuit  court,  on  tbn  chancery  side 
thereof,  shall  have  Jurludlctlon  of  suits  for 
annulling  or  affirming  marriages  or  for 
divorces.-  Code,  {  7,  c.  64.  "Such  snit 
shall  be  Instituted  and  conducted  as  other 
suits  in  equity,  except  that  the  bill  shall 
not  be  taken  for  confessed,  and,  whether 
the  defendant  answer  or  not,  the  cause 
shall  be  heard  Independently  of  tbe  admis- 
sions of  either  party  In  the  pleadings  or 
otherwise."  Section  8,  e.  M.  "The  eoart 
lo  term,  or  the  judge  In  vacation,  may,  at 
any  time  pending  the  solt,  make  any  order 
that  may  be  proper  tu  compel  tlio  man  to 
pay  any  sum  necessary  tor  tbe  malnte- 
nauce  of  tbe  woman,  and  to  enable  ber  to 
carry  on  tbe  suit,  or  to  prevent  him  from 
Imposing  any  restraint  on  ber  personal 
liberty,  or  to  provide  fur  the  custody  and 
malntenanee  of  the  minor  children  of  tbe 
parties  during  the  pendency  of  the  suit,  or 
to  preserve  the  entate  of  the  man,  so  that 
it  befurthcomingto'meet  any  decree  wbleb 
may  be  made  in  the  suit, or  to  compel  bim 
to  give  security  to  abide  such  decree,  or 
to  compel  the  man  to  deliver  to  tbe  wo- 
man any  of  her  separate  estate  which  may 
be  In  his  poBseasiun  or  control,  or  tu  pre- 
vent him  from  laterierlng  with  her  sepa- 
rate estate."  Code,  (Ed.  1891,)  p.  018,  c. 
64,  S  9.  At  common  law  the  suit  was  con- 
sidered as  pending  from  the  Issuance  of 
the  writ;  in  equity  the  writ  was  Issued 
after  bill  filed,  and  ' the  spit  regarded  as 
commenced  from  the  time  of  the  service  of 
the  writ.  Under  our  statute  the  suit  In 
equity  may  be  commenced  before  tbe  bill  la 
filed,  and  Is  treated  as  a  suit  commenced 
from  that  time. 

In  this  case  tbe  bill  was  filed,  tbe  writ  of 
summons  Issued  and  served  and  returned. 
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when  plaintiff  made  ber  motion.  It  Is 
true  tbl&  ail  took  place  on  one  rule  day, 
but  that  may  be  properly  done.  See 
SprafrlQs  t.  Railway  Co.,  35  W.  Va.  139. 13 
S.  E.  Rep.  46.  Tberetore  It  was,  on  tlie  7tb 
day  uf  December,  1891,  a  peodtng  Belt, 
wltfatn  tbe  meaning  of  section  9,  c.  64,  Code, 
and  there  waa  no  occasion  for  plaintiff  to 
die  an  Independent  bill,  but  wbat  she  aalced 
was  a  proper  Rubject  for  motion  on  peti- 
tion ;  nur  did  it  need  any  other  alleKatlon, 
BO  far  as  concerned  an  order  for  payment 
ol  tiie  wife's  costs.  But  nutlce  In  some 
way  sbould  bave  been  given  uf  tbe  time 
and  place  of  the  motion,  to  justify  the  or- 
der entered.  The  dWorce  suit  waa  not  on 
the  court  docket,  but  was  still  at  rules, 
and  sucb  bill  contalued  not  the  slightest 
alluBlon  to  tbe  matters  set  up  in  tbe  peti- 
tion, or  tbttt  plaintiff  bad  any  separate 
estate  in  defendant's  possession  or  any- 
where else.  Moreover,  the  order  of  7th  De- 
cember, 1891,  was  entered,  not  only  with- 
out a'ny  sort  of  notice  or  knowledge  of 
any  kind  on  the  part  of  defendant,  as  far 
as  this  record  shows,  but  it  requires  tbe 
absolute  and  unconditional  turning  over 
and  delivery  of  possesHion  bydefendant  to 
plaintiff  of  a  large  quantity  of  property, 
real  and  personal.  The  circuit  court  of 
course  did  not  intend  to  condemn  tbe  de- 
fendant, without  a  hearing  or  an  oppor- 
tunity to  be  heard,  to  give  up  absolutely 
and  unconditionally  ail  this  property  in 
bis  possession,  but  claimed  by  his  wife. 
The  latter  part  of  the  order,  requiring  de- 
fendant to  be  served  with  a  copy  of  the 
order,  shows  this.  It  the  defendant  had 
been  given  notice  of  the  motion,  or  if  tbe 
order  had  been  conditional  that  he  turn  It 
over,  etc.,  unless  after  being  served  with  a 
ropy  of  the  order  he  show  cause  asainst 
the  same,  or  if  it  bad  been  a  rule  against 
bim  to  appear  and  show  cause  why  be 
should  not  turn  over  to  plaintiff  said  prop- 
erty, serving  a  copy  of  the  order  In  lieu  of 
the  former  rale  if  more  convenient,  any  of 
these  modes  wonid  bave  given  the  defend- 
ant notlceof  themotlon  and  an  opportuni- 
ty to  be  beard  before  being  compelled  to 
deliver  property  to  plaintiff  unconditional- 
ly as  belonging  to  her,  when,  for  augbt 
that  tbe  court  can  see.  It  may  of  right  be- 
long to  him.  Sucb  ex  parte  proceeding 
will  not  do  where  nncondltional  orders 
are  made.  The  lattei  part  of  tbe  order 
reads  ns  follows:  "And  It  Is  farther  or- 
dered by  the  court  that  all  said  property 
described  aforesuid,  real  and  personal, 
owned  by  said  defendant  be  preserved  by 
blm,  and  that  be  be,  and  Is  hereby,  re- 
strained from  in  any  manner  selling,  dis- 
posing of,  or  iDcnmbering  any  or  all  of  said 
property,  etc.,  until  tbe  farther  order  of 
this  court. **  To  this  I  can  see  no  insupera- 
ble obJectioD.  Tbe  conrt  could  in  its  dis- 
cretion have  required  notlceof  themotlon, 
but  may  for  obvious  reasons  bave  wisely 
dispensed  with  it.  There  was  no  change 
of  poBsesaion  ordered,  and  no  serious  harm 
could  be  done;  but  ol  conrse  defendant 
would  have  to  be  served  with  a  copy  of 
tbe  order  btforb  the  injunction  could  be- 
come  effectual.  Bat  tbefatal  defectof  this 
part  of  tbe  order  Is  there  Is  no  allegation 
In  regard  to,  or  prayer  for,  alimony  prop- 
er In  the  bill,  or  that  It  was  bought  witb 


money  loaned  by  the  wffe,  and  no  order 
could  be  entered  In  tbecause  without  some 
allegation  in  the  pleadings  to  Justify  It. 
But  why  maynot  the  petition  beregardcd 
as  an  amended  bill?  To  make  it  such  It 
needs  but  to  change  tbe  word  "petition* 
Into  "bin  of  amendment, "and  It  would  be 
a  good  amended  bill,— good  whereltls  not 
needed  as  an  amended  bUl,  wbere  a  peti- 
tion would  answer  the  purpose,  vfx.  to 
have  ber Boleand  separate  property  turned 
over  to  her;  and  good  as  an  injunction  to 
restrain  defendant  from  Interfering  with 
or  imposing  restraint  apou  ber  personal 
liberty ;  but  not  good  where  it  Is  needed 
as  an  amended  bill.  vie.  where  It  deals 
with  the  property  of  defendant,  for  it 
prays  no  alimony,  or  enforcement  of  any 
debt  or  trust  aftalnst  it,  only  that  he  be 
enjoined  to  not  dispose  of  It,  but  to  hold 
it  to  meet  any  decree  that  maybe  entered. 
But  plaintiff  indicates  nowhere,  either  In 
bill  or  petition,  what  kind  of  decree  she 
desires,  or  is  entitled  to  bave  entered  In 
regard  to  It;  so  that  it  Is  not  good  as  an 
amended  bill  as  to  tbe  property  charged 
to  be  defendant's,  bought  with  plaintiff's 
money,  and  loaned  to  him.  Still,  the  peti- 
tion is  good  as  to  restraining  him  from 
imposing  restraints  upon  her  personal 
liberty. 

We  are  referred  by  counsel  to  section  8, 
c.  133,  Code,  which  reads  as  follows:  "No 
injunction  shall  be  awarded  In  vacation 
or  in  court,  in  a  case  not  ready  for  bear- 
ing, unless  the  court  or  Judge  be  satiafled, 
by  affidavit  or  otherwise,  of  tbe  plaintiff's 
equity;  and  any  court  or  jndge  may  re- 
quire that  reasonable  notice  shall  be  given 
to  the  adverse  party,  or  his  attorney  at 
law  or  In  fact,  of  the  time  and  place  of 
moving  for  It  before  the  Injunction  Is 
awarded.  If  In  the  oplolon  of  the  court  or 
judge  it  be  proper  that  such  notice  should 
be  given."  We  are  also  referred  to  the 
case  of  Freshwater  v.  Railroad  Co.,  6  W. 
Ta.  603,  for  the  point  that  for  the  purposes 
of  this  case  the  averments  of  the  bill  and 
petition  must  be  taken  as  true.  In  a  pro- 
ceeding altogether  ex  parte,  to  enter  an  or- 
der to  trunttfer  the  posseHsion  of  property, 
real  and  personal, fromdefendantto  plain- 
tiff, to  await  the  further  order  of  the 
court,  would  be  unusual;  still,  taking  the 
allegations  that  might  be  made  as  prims 
Guiie  true,  we  cannot  say  In  advance  that 
such  an  order  might  nut  be  properly  en* 
tered;  bat  to  enter  such  an  order  for  the 
absolute  turning  over  of  the  property  to 
be  made  by  defendant  to  plaintiff,  with- 
out condition  or  qnallflcatlon,  would  be 
error.  Tbe  party  moved  against  must,  in 
some  way,  bave  his  day  In  court  before 
any  such  absolute  order  can  be  entered 
against  him.  There  Is  not  a  word  in  tbe 
bill  on  tbe  subject,  and  the  pcrtitiun  he  has 
□ever  seen  or  had  an  opportunity  to  see. 
How  can  it  be  taken  as  true  as  against 
htm  for  tbe  purpose  of  making  sucb  an 
unconditional  order  as  was  made  In  this 
case?  Nor  do  I  think  the  words  "aotll  the 
farther  order  of  the  conrt"  can  be  read  as 
qualifying  snch  part  of  the  order  as  well 
as  tbe  latter  part,  wltbont  supplying 
words  that  would  be  out  of  place  as  to 
tbe  latter  part  of  tbe  order,  it  It  could  be 
done  at  all.  Therefore  there  are  in  the 
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order  of  March  5, 189%  two  «rron:  <1) 
The  eoort  hae,  by  a  mandatniy  order,  re- 
qnlied  aud  comnianded  deteodant  to  taro 
over  to  plaintiff  certain  property. real  and 
personal,  absolntely  and  wltbont  condi- 
tion; and  tbia  without  glrlng  bim  any 
day  In  conri-,  or  any  opportanity  whater- 
er  to  gainsay  tbe  plaliUiff'ti  allegation  nf 
sale  and  separate  ownership,  made  for  tbe 
flrst  time  la  her  petition,  which  defendant 
nerer  aaw  or  heard  ol,  or  bad  opportanity 
to  see  or  bear.  (8)  Tbe  court  has  re- 
Btralnecl  the  defendant  from  disposing  of 
or  incnmbeiing  any  or  all  of  his  said  prop- 
erty nntU  the  farther  order  of  the  court, 
without  one  all^atlon  anywhere.  In  bill 
or  petition,  abont  alimony,  or  anything 
else  to  Justify  or  on  which  to  bcue  any  fur- 
tho'  order,  except  an  order  to  dlseolre  the 
Injunction  as  Improvldently  awarded  in 
adTance  of  the  pleadings  or  suggestions, 
without  suggestion,  even  ta  the  most  gen- 
eral way,  of  what  plain  tiff  wishes  to  be 
ione,  what  defendant  ought  to  do,  or 
what  the  court  will  be  asked  to  compel 
him  to  do,  with  his  property  on  some  (u- 
tnre  day.  For  the  foregoing  reasons  the 
order  of  March  6,  1892,  appealed  from,  Is  re- 
versed, and  the  order  of  December  7, 1891, 
complained  of,  Is  set  aside,  bat  without 
projodlee,  and  the  canse  la  remanded. 


(37  W.  Vau  4U) 

FLEMING  KBRNS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec  22, 1882.) 

VRITDOB'B  LiBN — EnFORCBMIMT — FRA.UD  AS  A  Da- 
rEJISB— BCRDEN  OF  PBOOP. 

1,  In  a  suit  Id  equtty  to  enforce  a  Tendoi'B 
lien,  where  fraud  ana  nuarepresentation  on  the 
part  of  the  plaintiff  are  relied  on  by  the  defend- 
ant la  his  answer  as  to  the  guantit7  of  tbe  land 
which  was  couvered  to  the  defendant  br  the 
plaintiff  without  warranty,  and  the  deed  has 
been  accepted  and  recorded  by  the  defendant, 
the  burden  of  prorinf?  such  fraud  and  misrep- 
resentation rests  upon  the  defendant. 

2.  Where  fraud  and  misrepresentation  on 
the  part  of  the  plaintiff  are  aliened  in  the  an- 
swer of  the  defendant,  and  denied  hj  the  plain- 
tiff, in  order  that  the  defendant  should  sus- 
tain such  defense  he  most  preptmderate  in  the 
eridence. 

(^llabus  b7  the  OourL) 

Appeal  from  circuit  court,  Marlon  eoan- 
ty;  J.  M.  Haoanb,  Judge. 

Suit  by  Thomas  W.  Fleming  against 
Qeorge  A.  Kerns  to  enforce  a  vendor's  lien 
on  real  estate.  From  a  decree  sustaining 
the  Hen,  defendant  appeals.  Affirmed. 

U.  ZV.  Amett  and  J.  A.  Raggorty,  for  ap- 
pellant. Hsury     £iOD,  for  appellee. 

Enqlish,  J.  This  was  a  suit  In  eqalty 
brought  by  Thomas  W.  Fleming  against 
Oeorge  A.  Kerns  In  tbe  drcDlt  conrt  of  Ma- 
rlon county  for  the  purpose  of  enforcing  a 
vendor's  lien  against  a  certain  lot  of  land 
altaated  In  said  county,  which.  In  consid- 
eration of  $1,00n,— fSUO  cash  In  hand,  tbe 
reaidae  f 700  to  be  paid  In  three  payments, 
to  wit,  9300  to  be  paid  on  the  1st  day  of 
April,  1885,  9200  to  be  paid  on  tbe  Ist  day 
of  October,  1886,  and  the  balance,  9200,  to 
be  paid  on  the  lat  day  of  April.  188H.  the 
two  deferred  payments  ol  9200  each  to 


bear  tntereat  from  tbe  lat  daj  of  April. 

1885,  — to  said  Tbomaa  W.  Fleming,  was 
conveyed  by  deed  bearing  date  on  thel7th 
day  of  March,  1885,  to  tbe  said  George  A. 
Kerns,  which  deed  was  properly  a(*knowl- 
edeed  and  delivered  by  tbe  plaintiff  to  said 
George  A.  Korns,  and  which  deed  tbe  said 
George  A.  Kerus  had  recorded  In  the 
clerk's  office  of  tbe  connty  court  In  Deed 
Book  No.  85,  p.  876,  n  copy  ol  wblch  was 
filed  wltb  the  plainttra  bill.  A  Hen  was 
reserved  on  tbe  face  of  said  deed  upon  said 
laud  for  the  amount  of  the  said  deferred 
payments  of  the  purchase  money  cu  se- 
cure the  payment  of  tbe  same.  The  plain- 
tiff, Thomas  W.  Fleming,  stateetbeeefacti 
Id  Ills  bill,  and  further  alleges  for  the  three 
deferred  payments  of  snld  unpaid  pnrchaae 
money  for  said  land  tbe  said  George  A. 
Kerns  exKuted  his  threeseveral  promisso- 
ry notes,  payable  to  complainant, — one 
for  9SO0,  due  on  tbe  1st  day  of  April,  18S5, 
nnd  dated  tbe  17tb  day  of  March.  1885. 
which  tbe  said  defendant  has  fully  paid 
off  and  taken  up;  one  for  9200,  dated 
March  17. 1885,  dne  October  1. 1896,  with 
interest  from  April  1.1886;  and  one  for 
920U,  dated  on  the  17th  day  of  March,  18S5, 
due  April  1,1886,  with  Intereat  from  tbe 
lac  day  of  April,  1886;  and  that  said  de- 
fendant did  on  the  4th  day  of  February, 
1887,  pay  927.74  on  said  note  for  9200  doe 
October  1, 18S5.  also  920  on  the  last  afore- 
said note  on  tbe  24th  day  of  December.  1887. 
which  left  doe  the  plaintiff  from  said 
George  A.  Kerns  on  aald  note,  including 
proper  Intereat  to  tbe  14tb  day  of  March, 
1890.  tbe  sum  of  9208.82,  which  Is  yet  an- 
pald,  which  note  was  filed  as  an  exhibit; 
that  the  said  note  of  920O.  doe  April  1, 

1886,  which  was  therewith  filed,  wua 
wholly  unpaid  and  Justlydue  the  plaintiff, 
and,  including  proper  Interest,  would  on 
the  4th  day  of  March,  1890,  amount  to 
9250.14.  making  a  total  of  9467.96,  InclDd- 
Ing  said  9208.82  due  the  plaintiff  of  said 
purchase  money  for  said  land  from  said 
George  A.  Kerns,  which  plaintiff  alleges 
constitutes  a  vendor's  lien  on  said  land, 
wblcb  be  la  entitled  in  a  court  of  equity  to 
have  enforced  by  a  sale  of  said  land  to 
satisfy  said  lien;  and  be  prays  that  said 
land  may  be  sold  under  tbe  direction  ol 
the  conrt  to  satisfy  said  lien  and  costs. 
A  duly  certified  copy  of  aald  deed  was  Bled 
with  the  plaintiff's  bill,  from  wblcb  It  ap- 
pears that  aald  Hen  was  reserved  on  tbe 
face  thereof,  but  said  deed  eontatna  no 
warranty,  either  general  or  special. 

Tbe  defendant,  George  A.  Kerns,  filed  a 
lengthy  answer  to  tbe  complainant's  bill, 
in  which  be  says  that  for  several  daya  be- 
fore the  a7tb  day  of  March,  188R,  the  plain- 
tiff,  Thomas  W.  Fleming,  repeatedly  came 
to  respondent  and  repreeented  and  stated 
to  reapondent  that  he  was  the  owner  In 
fee  almpla  of  aU  that  certain  traet  ol  land 
described  as  altuated  in  Fairmont  district 
in  Marion  county,  W.  Va.,  near  CTitown, 
adjoining  the  landsofFranclsH.Pierpont. 
John  B.  Lewis,  and  others,  and  also  re- 
peatedly represented  and  slated  to  hlui 
that  tbe  said  tract  was  owned  by  bIm  In 
fee  simple,  and  was  bounded  aafollowa. 
(giving  tbe  boundaries  as  they  are  aet 
forth  in  aald  deed.)  and  that  he  waa  tb« 
exclusive  owner  in  fee  simple  of  the  lan^ 
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lylDK  within  the  Hald  botfndar7,  together 
with  all  the  appurtenances  thweunto  be- 
louffing,  and  that  hp  had  good  rifirht  and 
title  to  convey  alt  the  land  lying  within 
Haid  boundary,  and  all  of  the  appurte- 
nancfw  thereto  belonffinKi  and  that  be 
never  at  any  time  made  any  reeervatlon  nF 
any  of  said  land  Included  within  said 
botruilary;  that  he  had  pontracted  with 
the  West  Virginia  &  Pennsylvania  Kail- 
road  Gompitay  tor  a  right  of  way  for  its 
railroad  over  said  boaiidary  of  land  at 
tbe  sum  and  price  of  $325.  to  be  paid  by 
■Bid  eompany.  and  that  said  sum  was  to 
b4i  paid  In  .a  very  abort  time  thereafter, 
and  tbat  he  would  asBlgn  to  respondent 
said  eontraet  for  said  sum  of  f835,  and 
tbat  respondent  cnuld  In  a  abort  time  col- 
lect said  sum,  and  have  tbe  benefit  of  tbe 
name  iu  paying  for  said  land;  and  at  all 
and  every  of  the  said  times  Impurtnned 
and  solicited  reapoudont  to  pnrchase  said 
traat  irf  land  boonded  as  aforesaid,  and 
aaanred  and  represented  to  respondent 
tbat  be  could  and  would  convey  tbe  eauie 
to  him  by  deed  Cfmtainiag  coveuantsof 
general  warranty,  and  tbat  he  cuuld  and 
would  malte  to  respondent  good  and  clear 
title  to  the  wbolo  of  6aid  tract  or  parcel 
BO  bounded,  and  ail  of  tbe  appurtenances 
thereunto  belongiug,  and  tbat  tbe  same 
was  free  from  Incniubrance,  and  tree  from 
any  other  claim  or  claims  adverse  to  tbat 
otsaid  Fleming;  and  that,  relying  on  uiid 
euoflding  lu  the  said  representations  and 
assuruijces,  he,  on  the  i7th  day  of  March, 
1885,  consented  to  and  did  purchase  the 
whole  of  said  tra«r  ur  parcel  of  land, 
bQUQded  as  aforesaid;  that,  pursuant  to 
said  deed  of  conveyance,  be  immediately 
moved  on  a  aid  tract  of  land,  and  under- 
took to  assert  bis  title  to  the  whole  of 
said  tract  ot  land,  and  undertoolc  to  dig 
and  take  from  a  coal  bank  on  a  portion  of 
Bal<1  land  the  coal  underlying  a  portion  of 
said  land,  but  was  Immediately  notified  by 
one  D.  N.  Snider  to  cease  talcing  coal 
therefrom,  and  tbat  said  coal  underlying 
36-lfH)  of  an  acre  tbereof  was  owned  by 
s^d  O.  N.  Snider  uuder  porfeet  and  com- 
plete title,  and  that  plaintiff  neverbad  any 
title  thereto,  and  upon  examination  of  the 
records  be  found  his  claim  to  be  correct; 
and  be  was  also  notified  byJ.B.  J^wls 
that  be  was  the  Hole  owner,  and  claimed 
that  portiou  of  said  land  lying  across  tbe 
county  road  from  the  main  body  ol  said 
land,  contaltdng  Sl-KH)  of  an  acre,  Included 
In  said  boundary,  which  claim,  on  exam- 
ination, he  ajso  ascertained  to  be  correct; 
tbat  althongh  he  has  continued  to  reside 
on  said  lot  of  land,  said  railroad  has  not 
as  yet  paid  him  for  said  rlglu  ot  way  the 
f3^,  which  aald  Fleming  promised  and 
asBured  respondent  would  be  done  In  a 
short  time;  tbatsald  representations  and 
statements  of  said  Fleming  to  respondent 
were&nd  are  In  the  main  false,  fraudulent, 
and  untrue,  and  that  said  Fleming,  at  the 
time  be  made  them,  well  knew  them  to  be 
false,  fraaduleat,  and  untrue,  and  tbat 
tbey  were  made  to  cheat  and  defraud  re- 
Bpondent,  and  that  in  the  said  transac- 
tions the  said  Fleming  has  practiced  and 
perpetrated  a  fraud  upon  respondent  and 
his  rights,  by  reason  of  said  false  and 
fraudulentrepresentutlonsof  said  Fleming 


and  tbe  losses  aforesaid  and  deficiency  In 
said  land,  to  tbe  amount  of  $725,  and  be  Is 
entitled  by  reason  of  tbe  same  to  an 
abatement  of  the  whole  uf  the  said  pur 
chase  money  still  claimed  to  be  due  there- 
on, and,  In  addition  thereto,  to  have  the 
said  Fleming  refund  to  respondent  a  suffi- 
cient sum  to  make  up  said  9725  damages 
aforesaid,  to  wit,  $200,  and  that  respond- 
ent should  continue  to  hold  and  own  a 
portion  of  said  land  and  aupurtenances  not 
so  lost;  and  he  prays  that  it  may  be  so 
decreed.  To  this  answer  the  plaintiff  re- 
plied generally  and  specially,  thereby  pnc- 
tlng  In  Issue  tbe  affirmative  allegations 
contained  in  said  answer.  Depositions 
were  taken  nud  filed  by  both  the  plaintiff 
,and  defendant,  and  on  the  13th  day  of 
March.  INtil,  a  decree  was  rendered  in  said 
caune  ascortalDing  tbat  on  the  3d  day  of 
March,  1891,  there  was  due  the  plaintiff 
from  the  defendant  the  sum  of  $402,140, 
aud  that  tbe  same  was  a  lien  on  the  real 
estate  mentioned  and  descrit>ed  In  the  bill 
and  exhibits  lu  tbe  cause;  and  directed 
that  unless  the  said  George  A.  Kerns,  or 
some  one  tor  him,  should  pay  to  plaintiff 
tbe  said  sum,  with  Interest  thereon  from 
tbe  3d  day  of  March.  18t)l.  and  the  costs  of 
said  suit,  In  30  days  from  the  rising  of  the 
court,  a  special  commissioner  therein  ap-  ' 
pointed  for  tbe  purpose  should  advertise 
and  sell  said  property,  upon  the  terms 
therein  prescribed,  for  the  satisfaction  ot 
tbe  plaintiff's  claim  aforesaid,  and  costs, 
which  claim  was  declared  the  first  lien  on 
said  land :  and  from  this  decree  tbe  defend- 
ant appealed  to  this  court. 

in  arriving  at  a  proper  determination 
as  to  whether  the  circuit  court  was  cor- 
rect is  arriving  at  the  conclusion  it  did. 
and  In  rendering  tbe  det^ree  complained  of, 
our  attention  is  first  directed  to  the  fact  ■ 
that  the  allegations  of  fraud  and  misrep- 
resentation were  made  by  tbe  defendant  In 
his  answer,  and  tbe  general  and  special  rep- 
lications filed  by  the  plaintiff  put  these  al- 
legations In  issue,  and  gave  the  defendant 
the  laboring  oar  to  establish  the  same. 
Tbe  deposition  of  tbe  defendant  was  taken 
in  the  case  In  support  of  his  allegations, 
and.  while  lie  deposes  positively  as  to  tbe 
representations  made  Ity  the  plaintiff  about 
the  time  ot  the  purchase,  he  admits  that 
at  the  time  the  deed  was  made  the  same 
was  read  to  him,  and  he  says  D.  N.  Snider 
notified  him  when  he  first  moved  on  the 
tract  that  be  owned  the  coal  under  the 
85-100  of  an  acre,  and  the  right  of  way 
thereto,  and  Bessy  Lewis  claimed  theSl-lOO 
ot  an  acre  the  second  year  after  be  pur- 
chased, which  was  in  1886,  and  yet  It  ap- 
pears tbat  the  defendant  made  two  pay- 
ments on  said  land  in  the  year  ISKT.  The 
deposition  of  the  plalDtllf  was  also  taken, 
and  be  positively  denies  any  fraud  or 
misrepresentation  on  bis  part;  that  the 
defendant  was  well  acquainted  with  the 
land;  that  he  (plaintiff)  bad  but  recently 
purchased  it  from  Mrs.  Compston,  and 
that  he  only  proposed  to  sell  defendant 
the  land  Inclosed,  and  said  to  bim  tbat  be 
was  as  well  acquainted  with  the  lines  as 
plaintiff  was.and defendant  replied  that  he 
knew  what  was  there,  and  whs  willing  to 
accept  it;  that  be  told  defendant  he  would 
makebim  a  deed,  but  would  not  make 
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any  vrarraoty,  and  made  him  a  deed  Juat 
SDcb  as  be  agreed  to  make  him ;  that  the 
81-100  of  an  acre  between  the  coaaty  road 
and  the  Baltimore  &  Ohio  Ballroad  waB 
never  iDclosed  with  the  balanco  of  the 
property ;  that  he  never  considered  it  a 
part  of  BBld  tract,  ond  did  not  tell  defend- 
ant that  this  land,  which  he  says  Besfiy 
Lewis  took  from  bim,  belonsed  to  this 
Cumpston  property,  and  that  he  traded 
vitb  the  defendant  as  fairly  and  boaestly 
aa  It  Is  possible  for  one  man  to  trade  with 
another;  that  be  never  knew  bnt  what  Mr. 
Kerns,  the  defendant,  was  perfectly  satis- 
fled  with  the  purchase  of  the  property  until 
after  this  suit  was  iastUutcd ;  that  be  fre- 
quently requested  Mm  to  pay  these  notes 
off,  and  he  besgced  farther  time,  upon  tbe 
plea  that  be  bad  been  niitortanate  in  los^ 
Ing  a'  horse,  and  wanted  to  replace  It,  but 
that  be  never  Intimated  to  plaintiff  that 
he  did  not  ffet  all  tbe  land  that  plaintiff 
sold  him,  nor  did  be  say  anytblniE  about 
Bessy  Lewis'  claming  part  of  the  land, 
and  that  be  never  gave  defendant  any 
aasnranee  that  nald  railroad  wonld  take 
np  that  option  and  pay  him  tbe  mou- 
ey,  but  Just  told  him  how  the  matter  was. 
Tbe  plaintiff  Is  corroborated  In  some  nf 
his  statements  by  the  deed  which  was  ac- 
cepted by  the  defendant.  On  the  face  of  It 
the  plalDtitt  assigns  to  said  Eerna  all  his 
claim  against  said  railroad  company  as 
tbe  same  was  assigned  to  him  by  said 
Compston,  and  the  deed  contains  no  war- 
ranty. This  mnst  then  be  regarded  aa 
only  a  quitclaim  deed:  and  Hermann  on 
Estoppel,  ( volume  2,  p.  804,)  says:  "A 
grantor  conveying  by  deed  of  bargain  and 
sale,  by  way  of  releaau  or  quitclaim  of  all 
his  right  and  title  to  a  tract  of  land,  If 
made  in  good  faith,  and  without  any 
fraudulent  representations,  la  not  respon- 
sible for  tbe  goodness  of  the  title  beyond 
the  covenantH  In  his  deed.  A  deed  of  this 
character  purparts  to  convey,  and  Is  un- 
derstood to  convey,  nothing  more  than 
tbe  interest  or  estate  of  which  the  grantor 
Is  seised  or  possessed  at  the  time,  and  does 
not  operate  to  paes  or  bind  anlntercstnot 
then  In  existence. "  In  tbe  case  ot  Hale  v. 
Land  Co..  11  W.  Ta.  229.  tfala  court  held 
that  tbe  "burden  of  charging  and  proving 
fraud  Is  on  the  party  alleging  It;  and, 
while  It  Is  not  necessary  or  proper  that  he 
sbould  spread  ou  t  In  his  pleadings  the  evi- 
dence on  wblch  be  relies,  he  must  over  ful- 
ly and  explicitly  tbe  facts  constituting  tbe 
alleged  fraud;  mere  eoacluslons  will  not 
avail.'*  And  in  the  case  of  Pnaay  t.  Gard- 
ner, 21  W.  Va.  4B9,  this  court  held  that  **  the 
burden  of  charging  aa  well  as  proving 
fraud,  mistake,  or  misrepresentation  is  In 
the  party  alleging  It,  and  a  plaintiff  is  no 
more  entitled  to  recover  without  sufScient 
averments  In  bis  bill  than  he  is  with- 
out proof  of  his  averments  when  prop- 
erly made.  Tbe  one  le  as  essential  as 
the  other,  and  both  mnat  concur,  or 
relief  cannot  be  granted."  In  tbe  case 
under  consideration,  fraud  and  mis- 
representation were  alleged  by  the  de- 
fendant, and  denied  by  tbe  plaintiff.  Upon 
this  Issue,  the  defendant,  in  order  to  suc- 
ceed In  hl8  defense,  mast  prepondorate ; 
and  U  we  consider  the  testimony  0ven  by 
the  parties  themselves,  and  regard  them 


of  equal  credlblUty,  the  deltadant  ranat 
fall,  fur  the  reason  that  tbe  state  ot  facts 

deposed  to  by  the  defendant  Is  positively 
denied  by  the  plaintiff,  and  the  plaintiff  Is 
corroborated,  not  only  by  the  character  of 
the  deed  made,  delivered,  and  accepted  by 
the  defendant,  but  by  the  farther  fact  that 
the  defendant  made  payments  on  tbe  land 
after  be  knew  that  Bessy  Lewis  claimed 
81-100  of  an  acre,  and  D.  IH.  Hnider  the  cual 
under  85-100  of  an  acre,  and  never  made 
any  complaint  In  r^ard  to  this  deficiency 
in  quantity  until  after  this  Hult  was 
brought;  and  the  defendant  havlug  failed 
to  sustain  these  allegations.  In  the  light  of 
the  entire  circumstances  of  the  cuse,  our 
conclusion  is  that  the  decree  complained 
of  sbould  be  affirmed,  with  costs  and  dum- 
ages. 

(37  W.  Va.  ST7) 
ROBINSON  et  al.  v.  WOODFORD. 

(Snpreme  Court  of  Appeals  of  West  Vlrgjiiia. 

Dec.  IT,  1892.) 

Dbtisub— Bt  Whom  Mi.t!tTA.iNABLB  —  Riohts  op 
Hakkibd  Women— Plbaj>i no  and  Pboov— Pbao- 
Tici — Arodments  of  Codnsbl. 

1.  ia  this  state,  the  action  of  r^lerin  hav- 
ing been  ahoUabed,  a  replevy  bond  ajid  counter 
forthcoming  bond  have  been  made  a  part  of  tbe 
proceedings  in  the  action  of  detinae,  nod  tfa« 
Bcope  of  this  action  as  a  remedy  has  been  en- 
larged and  advanced  by  chapter  102  of  Code. 
See  Ed.  1891,  p.  723. 

2.  In  detinue  the  plaintiff  must  aver  and 
prove  the  kind.  Quantity,  or  number  and  value 
of  the  pn^terty  daimed  by  him,  and  that  he  la 
oitltled  to  recover  the  same,  and  that  defendant 
wrongfully  detains  it 

3.  He  must  have  at  the  time  of  bringing  the 
action  a  general  or  special  property  lo  what  he 
seeks  to  recover,  or  some  right  of  possession 
thereto. 

4.  A  married  woman  may  bring  an  action  of 
detinae  to  recover  her  separate  personal  propw- 
ty,  and  join  her  husband  as  coplaintiCf. 

5.  A  direct  i-ale  and  transfer,  for  a  fair 
and  valuable  consideratiou.  of  personal  property, 
by  husband  to  wife,  confers,  as  a«Unst  stran- 
gers who  are  not  creditors  of  the  husliand.  a  title 
thereto  upon  the  wife,  which  may  enable  her  to 
maintain  an  action  of  detinne,  in  the  name  of 
herself  and  busbund,  to  recover  the  same,  when 
unlawfully  detained. 

.6.  For  the  replevy  bond,  counter  forthcom- 
ing bond,  verdict,  judgment,-  execution,  and  other 
procedure  in  the  action  of  detinue,  see  chnpter 
102,  Cod^. 

7.  A  case  in  which  the  action  of  detinue  as 
a  remedy  for  a  married  woman,  where  the  suit 
concerns  her  B^arate  proper^,  dlBcnssed  and 

appli<>d. 

8.  It  is  not  Improper  for  the  trial  oonrt  to 
permit  counsel,  in  argument  before  the  jury,  to 
comment  on  the  fact  that  the  other  party  baa 
not  called  and  examioed  a  material  wlbiesa  sum- 
moned on  his  behalf,  and  present,  and  to  ask 
sudi  qnesdon  as  may  be  proper  to  lay  the  foun- 
dation for  such  comment.  But  such  matters 
are  largely  within  the  discreti<m  of  the  trial 
court. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Barbour  county; 

Joseph  T.  Horb,  Judge. 

Action  of  detinue  by  P.O.  Robinson  and 
L.  D.  Robinson  against  Ira  C.  Woodford 
to  recover  58  ewes  and  43  lambs.  Jodg- 
meutfor  plaintiffs.  Defendant  brlogaarror. 
Affirmed. 

J.  Hop  WooflSt  for  plaintiff  In  error.  C 
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F.  Teter  and  Dastoa  A  Dajtoa^  for  d»- 
fradanU  In  error. 

Holt,  J.  This  la  an  action  of  detlune 
Tor  tbe  recovery  of  58  ewoH  and  48  lambs, 
brougbt  OD  the  6th  day  of  July,  1889,  Id 
the  clrcalt  court'  ol  Barbunr  county,  by 
plalntlfta  agalnat  detendant.  Iru  C.  Wood- 
ford, which  resDlted  In  a  JndKment  tor 
plaintltfe,  to  which  defendant  obtained 
tbla  writ  of  error. 

So  far  from  the  action  of  detlnne  bav- 
Inc:  gone  out  of  use  In  this  Rtate,  It  hen 
been  In  Ionic  and  constant  uae,  and  by 
liberal  cuDatrnction  has  been  advanced 
and  promoted  aa  a  remedy  fur  the  reco7> 
ery  of  the  poaaeaslon  of  all  tangible  tj«r- 
Bonal  property  capable  of  being  described 
and  Identifled  wltb  such  reasonable  de- 
gree of  certainty  that  It  may  be  known, 
and  the  posseaalon  delivered.  The  scope 
of  the  action  of  replevin,  fur  the  recovery 
of  the  thing  Itself,  being,  In  the  opinion 
of  some,  confined  to  a  taking  by  wrongfnl 
distresa.  (aee  H  Bl.  Comm.  208;  Ham- 
mond's £d.  and  Dr.  Hammond  No.  31,  p. 
230,1  the  legislature  of  Virginia,  by  Act 
1822-23,  p.  31.  c.  29,  §  3.  after  reciting  such 
duDbt,  declared  that  the  action  should  be 
construed  to  exist  in  no  other  caaea  than 
those  that  should  arise  under  and  by  vlr> 
tneof  the  act  in  Bev.  Code  1819,  p.  446, 
r.  118,  concerning  rents,  (see  notes  of  re- 
visors  of  Code  of  1R49,  p.  735.)  By  Code  of 
1849  It  was  aboHsbed.  See  Code  3849,  (Ed. 
I860,)  §  4,  c.  148,  p.  635.  Section  4,  c.  108. 
Code  W.  Vn.  (Ed.  1891,)  p.  725,  reads  as 
foUowa:  "No  action  of  replevin  sbatl  be 
hereafter  brought."  And  tbe  □aefulneas 
and  remedial  scope  of  the  action  of  det- 
inue has  been  sttll  farther  extended  by 
giving  tbe  plaint.^J  the  Immediate  posses' 
alon  by  menus  of  a  statutory  replevy 
bond,  and  the  defendant  maywltbln  three 
days  have  the  property  returned  to  him, 
on  giving  a  proper  forthcoming  bond. 
See  chapter  102,  Code,  (Ed.  1891,)  p.  723. 
The  plaintiff  mast  have  the  right  of  pos- 
aeaslon,  aa  by  property  general  or  special, 
and  be  entitled  to  recover  the  saioe,  and 
he  need  not  treat  his  property  or  owner- 
ablp  as  divested  by  the  trespasa  in 
taking  It,  but  may  do  so,  at  his  option. 
See  3  Com.  Dig.  364 ;  4  Minor,  Inat.  pt.  1, 
top  p.  483.  The  practice  In  relation  to 
tbe  action  of  detinue,  as  to  verdict.  Judg- 
ment, and  execution,  la  regulated  by  sec- 
tion 6,  c.  103,  Code, 

There  is  a  demurrer  to  the  declaration, 
which  does  not  seem  to  have  been  directly 
or  formally  disposed  of.  The  declaration 
contaiDB  two  coanta:  No.  1,  based  on  the 
fiction  of  bailment,  (ex  cootr&ctu;)  the 
other  on  the  Action  of  loss  and  finding, 
etc,,  (ex  deiteto.)  Bat  there  Is  no  mis- 
Joinder  on  accoont  of  these  fictions;  for 
tbe  gist  of  tbe  action  Is  plalotitfe' right  of 
posaessioD  and  defendant's  wrongful  de- 
tention of  It.  Both  counts  are  good,  sep- 
arately and  collectively,  and  the  demurrer 
st^puld  have  been,  and  Inapltedly  has  been, 
overruled.'  The  defendant  pleaded  tbe 
general  lasue  noo  detiaet,  and  laaue  was 
Joined,  with  agreement  that  anything 
m^ht  be  given  In  evidence  under  the  plea 
of  BOB  detiaet  wblcta  might  be  given  in 
evidence  if  properly  and  specially  pleaded. 


There  was  one  trial,  and  the  Jury,  fall- 
ing to  agree,  were  from  rendering  their 
verdict  discharged.  At  the  second  trial 
there  was  a  verdict  for  plaintiffs,  motion 
for  new  trial  by  defendant  overruled, 
and  Judgment  rendered  therein.  The  de- 
fendant excepted  to  this  action  of  the 
court,  and  to  various  rulings  made  daring 
tbe  progress  of  the  trial,  which  are  set 
forth  in  11  several  bills  of  exception.  In 
bill  of  exception  No.  1  there  la  aet  out,  not 
the  factH,  but  all  the  evidence,  according 
to  act  of  March  12, 1891.  See  section  9,  c. 
131.  Code,  (Ed.  1891,)  p.  834. 

The  material  facta  to  be  gathered  from 
the  pleatllng  and  evidence  are  as  follows: 
In  June.  188H,tbe  plaiutlft  Uoyd  D.  Kobiu- 
Ron  was  in  posaeselon  of  the  sheep  in  con- 
troversy, except  the  natural  Increase  there- 
after. He  either  owned  them  himself,  or 
Jointly  as  partner  of  hla  brother  John 
Robinson,  who  was  a  single  man,  then 
living  in  the  family  ot  his  brother  the 
plaintiff.  There  were  originally  four 
brothers  In  the  firm  of  1..  D.  Robinson  & 
Bros.,  but  these  two  bought  out  the  in- 
terests of  the  othera.  So  that  the  part- 
nership property  cnine  to  be  owned  In  the 
proportion  of  five  eighths  t)y  John  A.  and 
three  eighths  by  Lloyd  D.  Roblnscn.  This 
Joint  property  Included  a  farm  on  the 
Valley  river,  a  short  distance  below  the 
town  of  Phlllippl,  where  plaintiffs  kept 
the  sheep.  The  firm  waa  largelylndebted, 
and  tbe  creditors  were  preKsing  for  pay- 
ment, and  among  them  tbe  Kingwood 
Bank.  Lloyd,  the  plaintiff,  and  his 
brother  John,  were  both  on  the  notes  due 
■the  Bank  of  Kingwood.  In  order  to  meft 
a  f 400  note  due  tbe  bank,  plaintiff  dealred 
to  sell  the  sheep;  offered  them  to  Mr,  John 
F.  Woodford  for  t225,  but  he  declined  to 
buy.  His  wife  and  coplalntlfl,  Pnidence 
Grant  Robinson,  had  when  married  some 
sole  and  separate  property,  Inclading  In- 
terest In  land,  value  and  quantity  not 
stated,  and  about  9550In  money.  In  June, 
1888,  after  John  F.  Woodford  declined  to 
boy.  plaintiff  Uoyd  D.  Robinson  sold  the 
sheep  to  his  wife.  Prudence,  for  either 
as  sole  owner,  aa  plaintiff  claims,  or  as 
Joint  owner  wltb  hla  brother  John,  with 
the  knowledge  of  John,  who.waa  then 
living  with  hla  brother,  and  had  been  for 
a  year;  and  the  money  received  from  the 
wife  for  the  sheep  was  paid  on  the  note 
due  from  plaintiff  and  his  brother  John 
to  the  Kingwood  Bank.  John  A.  Robln- 
soD  knew  where  the  money  came  from  on 
the  sale  of  the  sheep,  and  that  It  hnd 
l>een  applied  to  the  debt  due  the  bank 
from  him  and  othera.  The  firm  of  L.  D. 
Boblnson  &  Bros,  existed  up  to  August  6, 
1887.  Some  time  thereafter,  L.  D.,  the 
plalntlff.and  his  brother  John  bought  out 
their  brother  James  Perry  Bobinxon,  and 
John  afterwards  bought  out  the  brother 
W.  F.  Robinson.  The  wife  was  not  to  get 
the  lambs  ot  that  year;  for  by  written 
contract  dated  March  1,  1888,  the  plaintiff 
Lloyd  D.  Robinson  bad  sold  them  to  L. 
E.  Reynolds.  This  contract  la  signed  by 
L.  D.  Robinson  and  Granville  J.  Parks,  as 
agant  for  C.  L.  Reynolds,  and  by  W.  F. 
Robinson  as  witness.  Plaintiff  Lloyd  D. 
RobluBon  also  sold  tbe  wool,  and  the 
sheep  were  charged  la  his  name  alone  on 
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the  property  books  down  to  tbeyeur  1889, 
wlien  tooy  were  listed  ani  assessed  lo  tbe 
name  of  bis  wife,  who  had  them  In  pos- 
sesston  and  paid  tbe  taxes  on  them.  She 
also  loaned  tbe  flrm  f  8U0  in  money,  wbleb 
was  applied  to  their  debts,  and  for  which 
she  seenas  to  have  a  roDfeased  Judsment. 
About  tbe  16tb  Ja.v  of  Marcb,  1889.  Mrs. 
Bobinson  sold  the  lambs  to  Mr.  Lon 
Corder.  Home  time  after  that  John  Rob- 
insun,  clalmluyr  an  Interest,  notified  Cor> 
dernot  to  pay  plalntltf.  which  resulted  In 
a  suit,  In  which  the  pialntirt  Mra.  Robin- 
son succeeded.  Previous  to  this  tbe 
brothers  had  disagreed  about  the  hotel 
which  ttiey  owned  and  had  been  running 
as  partners.  On  tbe  6th  day  of  July,  1889. 
tbe  brother  John  A.  Robinson,  who 
claimed  five  elgbtbs  Interest  in  the  sbeep, 
takinjp  with  hira  tbe  defendant,  Ira  O. 
Woodford,  went  very  early  lu  the  morn- 
ing to  Che  farm,  where,  without  the 
knowledge  of  plalntiOs,  be  sold  and  deliv- 
ered thesheep  In  controversy  todefendaut, 
Woodford,  who  Immediately  drove  the 
same  away,  between  6  and  To'clock  In  the 
momlnft,  to  bis  home,  having  paid  John 
Robinson  9231  for  them ;  and  this  action 
of  detinue  waa  brongbt  tbe  next  day. 

Bill  ol  exceptions  No.  2  contains  three  1n- 
Btructlons  which  defendaut  asked  the 
court  to  give  the  Jury,  but  the  court  re- 
fused, and  defendantezcepted.  Exceptions 
No.  2:  "(I)  If  tbe  Jury  beUeve  from  the 
evidence  that  the  plaintiffs  were  husband 
and  wife  at  tbe  <late  of  tbe  Instltotlon  of 
this  suit,  and  that  the  sheep  In  the  plalo- 
tltts'  declaration  mentioned  were  Chen  tbe 
property  of  the  husband,  tbey  must  find 
fur  the  defendant.  (2)  If  tbe  Jary  believe 
from  tbe  evidence  that  the  sheep  roen- 
tloned  In  the  plaintiffs'  declaration  were, 
before  the  alleged  detention  thereof,  tbe 
property  of  L.  D.  Robinson,  and  that  be 
afterwards  aold  tbe  aametobiscoplalntilf, 
Pradence  Q.  Bobinson,  when  she  was  bis 
wife,  and  that  tbe  relation  of  husband 
and  wife  has  since  uninterruptedly  exist- 
ed, and  that  the  said  Prudence  Q.  Bobin- 
son, at  the  date  of  the  Institution  of  this 
suit,  had  no  other  title  or  Interest  In  said 
property,  the  court  Instructs  the  Jury  that 
tbe  said  sale  at  law  was  void,  and  cnn- 
ferred  no  anch  title  npon  tbe  wlfA  as  au- 
tborlied  bar.  In  the  name  ol  taersell  and 
basband,  to  maintain  this  snlt,  and  the 
iory  should  find  fur  the  defendant.  (8) 
The  court  Instructs  the  Jury  that,  before 
the  plaintiffs  can  maintain  this  suit,  it 
must  be  proved  to  the  aatlafaction  of  tbe 
Jury  that  the  plaintiffs,  or  the  fbmale 
plaintiff,  through  title  not  derived  from 
ber  taosband  during  marriage,  were  enti- 
tled to  tbe  exclusive  possession  of  the  sbeep 
In  tbe  plaintltTs'  declaration  mentioned." 

Althoogb  contracts  made  directly  be- 
tween husband  and  wife  are  void  at  com- 
mon law,  because  tbe  common  law  re- 
gards  them  as  one  person,  yec  in  equity 
tbey  may  contract  with  and  convey  to 
each  other,  though  not  so  freely  as  third 
persons,  and  such,  gifts,  sales,  and  convey- 
ances are  good,  between  husband  and 
wife,  and  against  all  persons  claiming  un- 
der them.  But  If  any  married  woman, 
directly  ur  indirectly,  acquire  any  prop- 
erty! real  or  personal,  from  her  basband. 


the  same  shall  be  subject  to  all  the  debts 
and  liabilities  of  her  husband  existing  at 
the  time  she  acanlred  the  same,  and  be 
voidable  as  to  such  axlstlngr  creditors,  and 
as  to  pDrchaaen  wlthont  notice,  and  as 
to  subsequent  creditors,  If  made  with  In- 
tent to  delay,  hinder,  or  defraud  them.  See 
opinion  of  Sntdbr,  J.,  in  HcKenzle  v. 
Railroad  Co..  27  W.  Va.  806-S11;  Kelly, 
CoDt.  Mar.  Worn.  S  9,  c.  6,  p.  187;  Fox  v. 
Jones,  (186ff,)  1  W.  Va.  205.  And  chapter 
66  of  Code  1868.  which  took  effect  April  1. 
1869,  did  not  affect  sncb  contracts.  It  did 
not  take  away  any  former  right  or  create 
any  new  disability.  Notwithstanding  sec- 
tion 8  of  chapter  66,  she  could  still  take 
from  her  husband  by  devise  or  bequest,  ol 
course,  and  from  him  by  purchase  for  a 
valuable  consideration,  and  by  reasona- 
ble gift,  anbject  to  the  rights  of  creditors. 
Hee  Humphrey  v.  Spencer,  (W.  Va.)  14  S. 
E.  Rep.  410.  The  legal  title  tn  such  rases 
remains  in  the  husband  as  trustee  for  the 
wife.  Sncb  direct  conveyance,  however, 
confers  upon  the  wife  the  whole  beneflclal 
interest  and  estate, leaving  in  thehusband 
nothing  but  tbe  mere  legal  title,  without 
any  beneflclal  interest  or  estate.  Snxobb, 
J.,  in  McKenile  t.  Ballroad  Co.,  27  W.  Ya. 
806-811.  Bee.  also,  Jones  Obencbaln.  10 
Orat.  2.59;  Core  v.  Cnnnlngham,  27  W.  Va. 
206:  Bank  v.  Wilson,  25  W.  Va.  242;  Bnrt 
V.  Tiramons,  29  W.  Va.  441,  2  8.  £.  Rep. 
780;  Zinn  v.Law,83  W.  Va.447,  9S.E.  Rep. 
871;  1  BIsb.  Mar.  Wom.  $S  780,  781;  Har. 
Cont.  Mar.  Wom.  $  582.  *'One  sued 
In  respect  ol  tbe  property  trantferred 
to  tbe  wife  as  an  intimate,  and  third  per- 
sons generally,  utter  straDgers  to  tbe 
transaction,  ought  not,  as  a  rule,  to  dis- 
pute collaterally  tbe  wife's  title  as  grantee 
or  transferee  from  her  husband  under  the 
conveyance  or  assignment."  Scbouler, 
Hnsb.  &  Wife,  S  887,  and  cases  cited.  See 
Sayers  v.  Wall,  26  Orat.  354;  Hogan  v. 
Hogan,  89  ni.  436;  Lady  Arnndell  v. 
Phlpps,  lOVes.  146;  Mr.  Oesty's  note  In 
Coop.  Ed.  N.  Y.  Ch.  Rep. ;  Hunt  v.  Johns- 
on, 44  N.  7.  27.  Section  15,  c.  66,  Code, 
says  a  married  woman  may  sue  and  be 
sued  without  Joining  her  husband,  tn  the 
following  cases:  (1)  ** Where  the  action 
or  suit  concerns  ber  separate  property. " 
Bnt  this  stUl  permits  the  wife  to  Join  the 
hasbaud  lor  contormtty.  At  coramonlBir 
he  roust  have  Joined  as  coplalntllf.  See 
Wyatt  V.  Simpson.  8  W.  Va.  S94.  She  la 
not,  In  the  given  case,  permitted  to  sue 
alone.  But  In  this  case  the  husband  la  a 
trustee  of  the  naked  legal  title  by  opera, 
tton  of  law,— Itremalnlng  Inhlm ;  tbe  wife 
having  the  whole  beneflclal  Interest.  In 
such  case  tbesolt  may  be  property  brought 
by  bttsband  and  wife  Jointly. 

Tbe  true  view,  under  this  evidence,  is 
that  the  sheep  became  ber  separate  prop- 
erty. This  action  concerns  such  property, 
and  the  wife  could  have  sued  alone,  under 
the  statute,  whether  her  title  was  legal  or 
equitable ;  but  she  eonld  also.  If  she  saw 
fit,  have  Joined  her  busbaad,  for  conlorqi- 
Ity,  and,  under  onr  statute,  maintained 
an  action  of  detluue  for  tbe  recovery  of 
the  possession  of  her  separate  tiersonal 
property  against  any  one  wrongfully 
withholding  the  possession  of  tbe  aame^ 
See  Katcbnm  T.  Brennan,  68  Mios.  009; 
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Woolae^  T.  BrowD.  74  N.  7.  82;  Kibble  t. 
BoUer.  27  MiHB.5H6;  EayHT.Fbelan.  19Cal. 
128;  Herzbere  v.Saebiie,  60  Md.  426;  Bnrns 
T.Lynde,  6  Allen,  806.  And  If  the  naked  le- 
gal title,  by  operation  ol  law,  reniaine  In 
tbe  buaband,  aa  basband,  be  may  for  that 
reaaon  be  lolned ;  forblsrlgbt  to  sne  an- 
der  tbe  atatate  does  not  depend  on  bis 
faavlDK  tbe  \ef(a\  title,  bat  on  Ills  bavini; 
tbe  aubstantlal,  benbflclal  Interest.  The 
application  of  any  other  rale,  that  would 
defeat  ber  action  upon  a  tecbnlcal  ques- 
tion of  pleading,  would,  In  my  oploion,  be 
"dtlcklng  la  the  bark." 

Instruction  No.]  of  defendant  was  prop- 
erly refused,  becaase  there  was  no  evl- 
dence  tending  to  show  that  at  tbe  date  of 
tbe  suit  the  sheep  belunsed  to  tbebusband 
alone,  otherwise  than  oy  tbe  common- 
law  Invalidity  of  his  direct  aale  and  trans- 
fer thereof  to  Jils  wife. 

InartrnctionB  No«.  2  and  8  we  have  al- 
ready cAnsldered,  and  have  endeavored  to 
show  that  the  sale  by  tbe  buaband  direct- 
ly to  tbe  wire,  although  void  at  law,  and 
perhaps  still  leaving  tbe  naked  title  In  the 
buaband  as  trustee,  by  legal  Implication, 
for  the  wife,  nevertbeleea  conferred  npoa 
tlie  wife  "Uie  equitable  owaerahlp,— tbe 
whole  beneficial  interest;  and  by  tbe  stat- 
ute she  may  sue  alone,  where  the  action 
or  Bult  coneenw  ber  separate  property, 
whether  her  ownership  be  legal  or  equita- 
ble, and  that  ahe  may.  If  she  sees  fit,  still 
Join  her  husband,  as  at  common  law.  It 
this  view  ia  tiorrect,  defendant's  Instruc- 
tions No. 2  and  No.3  wereproperly  refused. 

In  the  action  of  detlnne  the  plalntitf 
most,  by  averment,  abow  the  kind,  quan- 
tity, and  value  of  the  property  claimed, 

f trove  that  defendant  unlawfully  detained 
t,  and  that  he  laentltled  to  recover  the 
•ame.  See  Burns  v.  Morrlaon,  (W.  Va.)  16 
8.  E.  Rep.  62.  There  la  no  averment  that 
defendant,  Woodford,  bad  any  Joint  In- 
terest. 

At  tbe  Instance  of  plaintitts  the  court 
gave  tbe  Instruction  set  out  In  defendant's 
bill  of  exceptions  No.  S.  This  Instruction 
Is  as  follows:  "If  tbe  Jury  believe  from  the 
evldeuce  that  the  sheep  In  controversy  be> 
longed  to  the  plaintiff  L.  D.  Robinson  and 
W.  F.  Robinson,  J.  P.  Robinson,  and  John 
A.  Robinson,  io  partnership,  and  that 
while  they  ao  belonged  to  the  said  part* 
nerahlp  of  L.  D.  Boblnson  &  Bros.,  or  J. 
P.  Eobinson  ft  Bros.,  the  said  L.  P.  Rob- 
inson, as  a  member  of  tbe  firm,  was  vested 
with  authority,  and  sold  tbe  same  to  the 
plaintiff  Prudence  Q.  Robinson;  for  a  val- 
uable consideration,  and  used  the  money 
derived  from  said  sale  in  tbe  payment  of 
■aid  partnemblpdebt8,then  they  must  Ond 
for  the  plalntina.'*  This  Instruction  la 
based  on  the  supposition  that  a  sale  was 
made  by  tbe  husband  to  the  wife,  with  the 
knowledge  and  implied  consent  of  the 
members  of  tbe  firm,  for  the  purpose  of 
raising  money  to  pay  on  a  firm  debt,  and 
the  money  thus  obtained  from  tbe  wife 
waa.  with  the  knowledge  of  defendant's 
vendor,  thus  obtained  and  thus  applied. 
There  waa  evidence  tending  to  prove  thla, 
and  tbe  Instruction  was  Intended  to  meet 
this  case.  Grant  defendant's  contention, 
that  the  sheep  were  partnership  property, 
yet  It  plalnttir  L.  D.  Robinson,  aa  a  mem- 


ber of  tbe  firm,  waa  yested  witb  authori- 
ty, by  the  firm  or  those  Interested,  tn  sell 
to  plaintiff  Prudence  Q.  Boblnson,  Id  order 
to,  raise  mimay  to  pay  a  partnership  debt, 
then  they  most  find  lot*  the  plaintiffs. 
This  Inatruction,  although  It  may  contain 
Bome  matters  of  supposed  fact  not  strict- 
ly accurate,  and  some  matter  of  law  not 
efiaential  to  the  validity  of  such  a  sale.  Is 
still.  In  my  opinion,  substantlully  correct, 
and  Is  not  In  either  reapect  wrong,  to  the 
Injury  or  prejudice  of  the  defendant;  tor 
there  waa  evidence  tending  to  abow  that 
the  detendant'a  vendor  John  A.  Robinson 
was,  according  to  defendant's  claim,  own- 
er of  Ave  eighths,  and  plaintiff  Lloyd  D. 
owner  of  three  eighths,  of  the  flock  of 
sheep,  and  that  such  sale  to  the  wife,  for 
snch  purpose,  waa  made  with  his  knowl- 
edge and  coiiaeut,  and  resulted  In  paying 
that  much  ot  a  partnership  debt  for  which 
be  waa  liable. 

Defendant**  ezceptjons  No,  4  and  No.  6 
are  aa  follows:  Defendant's  bill  of  excep- 
tions No,  4:  "Be  It  remembered  that  upon 
the  trial  ot  this  cause  the  plnlntlOa,  to 
maintain  the  laeue  upon  their  part,  offered 
tbe  testimony  of  themselves  to  prove  that 
tbe  Bbeep  lu  tbe  plaintiffs*  declaration 
mentioned  were,  at  tbe  time  of  tbe  alleged 
detention  thereof  by  tbe  defendant,  tbe 
sole  and  separate  property  ot  tbe  female 
plaintiff,  Prudence  G.  Boblnaon,  and  that 
tbe  same  had  been  purchased  by  ber  of  ber 
coplalutlff,  Lloyd  D.  Roblnnon,  on  the 

 day  of  June,  1888.  when  the  plain- 

tlBs  were  husband  and  wife,  and  were  liv- 
ing together  aa  aneb,  to  tbe  Introduction 
of  wblcb  teatlmony  tbe  defendant  object- 
ed. But  the  court  overruled  bis  objection, 
and  permitted  the  said  testimony  to  go  to 
the  Jury,  aa  set  out  in  defendant's  bill  of 
exceptions  No.  1,  embodying  all  tbe  evi- 
dence in  this  cause,  to  which  ruling  of  the 
court  thed^endant  excepted,  and  tendered 
this,  bis  bill  of  exceptions,  wblcb  he  praya 
may  be  signed,  aeaJed,  and  made  part  of 
the  record  In  thla  cause,  and  the  same  la 
accordingly  done."  Defendant's  bill  of  ex- 
ceptions No.  6:  "Be  It  further  remembered 
that  the  plaintiffs,  to  further  maintain  the 
Issue  on  their  part,  offered  In  evidence  to 
tbe  Jury  the  teatlmony  of  tbe  plaintiff 
Lloyd  D.  Robinson,  for  the  purpoee  ot 
proving  what  he  did  with  tbe  money  re- 
ceived by  him  Irom  tbe  sale  of  tbe  sheep  In 
tbe  plaintiffs'  declaration  mentioned  to 
his  coplalntlff  and  wife,  Prudence  G.  Rob- 
inson, and  what  debt  be  paid  with  the 
same,  as  set  out  In  detendant'a  bill  ot  ex- 
ceptions No.  1,  embodying  all  tbe  evidence 
In  tbis  cause,  to  tbe  introduction  ot  which 
testlmouy  the  defendant  objected.  But 
the  court  overruled  his  objection,  and  per- 
mitted the  said  teatlmony  to  go  to  the 
jury,  to  which  ruling  of  tbe  court  the  de- 
fendant excepted,  and  tendered  this,  bla 
bill  ot  exceptions,  which  be  prays  may  be 
signed,  sealed,  and  made  part  of  tbe  rec- 
ord, and  the  same  Is  accordingly  done.* 
The  competency  and  effect  ot  the  evidence 
here  excepted  has  already  been  discussed, 
and  need  not  be  repeated,  and  detendant'a 
objection  to  the  Introduction  thereof  was 
properly  overruled. 

Defendant's  bills  ot  exceptions  No.  6. 
No.  7,  and  No.  9  are  aa  toUowa:  Delend- 
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ant'R  bin  of  exception  No.  6 :  "  Be  It  tardier 
reniembered  that  upon  the  trial  of  tbta 
cause  the  plalDtiffs,  to  malntatn  the  lonue 
npun  their  part,  offered  In  eviflence  a  deed 
from  Jacob  W.  Robinson  to  L.  D.  Robin- 
son and  others,  dated  the  16th  day  of  Feb- 
raary.lSSe,  which  deed  la  set  outln  defend- 
aot's  bill  of  exceptions  No.  1  embodying 
all  the  evidence  hi  this  canae,  for  the  pnr- 

Sose  of  proving  the  Insolvency  of  said 
acob  W.  Boblnsnn.to  the  Introdactlon  of 
which  deed,  for  the  purpose  aforesaid,  the 
defendant  objected.  But  the  court  over- 
ruled his  objection,  and  permitted  the  said 
deed  to  be  read  to  theIury,towhlGh  ruling 
of  the  court  the  defendant  excepted,  and 
tendered  thiB,  bis  bill  of  exceptions,  which 
he  prays  may  be  algned,  sealed,  and  made 
part  of  the  record,  and  the  same  Is  accord- 
ingij  done. "  Defendant's  bill  of  exception 
No.  7:  "Bu  Itfurther  remembered  that  up- 
on the  trial  of  thla  cauae  the  plaintiffs,  to 
maintain  the  Isaue  on  their  part,  offered  in 
evidence  to  the  Jury  a  paper  dated  the  Ist 
day  of  March,  1888,  signed  by  Oranvllle 
Parka,  with  fafs  mark,  as  ageutfor  C.  L. 
Reynolds,  and  attesttid  by  W,  F.  Roblosnn, 
aa  set  out  In  defendant's  said  bill  of  excep- 
tions No.  1,  embodying  all  the  evidence  in 
thia  cause,  for  the  purpose  of  ahowing 
knowledge  on  the  part  of  W  F.  Roblnaon, 
and  his  acquiescence  at  that  time  In  a 
claim  of  the  sole  owuerehlp  on  the  part  ol 
Ii.  D.  Roblnaon  to  the  lamiiB  therein,  as 
the  Increase  for  the  year  1888  of  the  aheep 
in  the  plaintiffs*  declaration  mentioned, 
to  the  Introduction  of  which  paper  the  de- 
lendantobjected.  But  the courc overruled 
his  objection,  and  permitted  the  same  to 
be  read  to  the  jury  for  the  purpoae  afore- 
said, to  which  ruling  of  the  court  the  de- 
fendant excepted,  and  tendered  this,  his 
bill  of  exceptions,  which  be  praya  to  have 
algned.  sealed,  and  made  part  of  the  rec- 
ord, and  the  aame  Is  accordingly  done^" 
Defendant'a  bill  of  exceptions  No.  9:  "Be 
Itfurther  remembered  that  upon  the  trial 
of  tills  cause  the  plaintiffs,  to  maintain 
the  laaue  upon  their  part,  during  the  crosa- 
flxamlnatlon  of  defendant's  witness  John 
A.  Robinson,  and  In  connection  witb  bis 
tratlmony,  offered  in  evidence  to  the  Jury 
a  paper  dated  the  16th  day  of  March,  1889, 
signed  by  Alonio  Corder,  aa  set  out  In  de- 
fendant's bill  of  exceptions  No.  1,  embody- 
ing all  the  evidence  lu  this  cause,  to  the  in- 
troduction of  wh'ch  paper  the  defendant 
objected.  But  the  court  overruled  bla  ob- 
jection, and  permitted  the  said  paper  to 
be  read  to  the  Jury,  to  which  action  of  the 
coart  the  defendant  excepted,  and  tenders 
this,  his  bill  of  exceptions,  which  he  prays 
to  have  signed,  sealed,  and  made  part  of 
the  record,  and  the  same  is  accordingly 
done. " 

The  deed  of  Jacob  W.  Robinson,  men- 
tioned In  exception  No.  6,  was,  In  connec- 
tion with  other  teattmooy,  admissible,  as 
tending  to  show  that  Jacob  W.  Roblnaon 
did  not,  after  such  deed,  buy  the  aheeu  in 
controversy,  and  give,  them  to  fala  four 
sona,  as  it  tended  to  show  that  he  had 
nothing  to  buy  witb.  and  It  tended  to 
support  plaintiff  Lloyd  D.  Robinson's  pre- 
tension and  testimony  that  he  blmBelt  had 
boDgbt  and  paid  for  the  aheep.  The  writ* 
ten  contract  tor  the  sale  of  lambs,  signed 


by  (3raurlUe  Parks  aa  agent  of  G.  I*.  Bey- 

nolds,  and  by  platntltf  Lloyd  D.  Robinson, 
dated  let  March,  1888,  fur  the  sale  of  that 
year's  lambs  by  the  plalDtltf  Lloyd  D., 
mentioned  in  No.  7,  was  witnessed  by  the 
brother  W  F.  Robinson,  and  tended  to 
show  that  they  were  the  property  of 
plaintllt,  or  that  be  was  authorised  to 
sell,  and  was  selling,  them,  with  tbe 
knowledge  and  implied  consent  of  one  of 
the  partners  of  the  firm  of  L.  T).  Robinson 
&  Bros,  Tbe  contract  mentioned  In  de- 
fendant's bill  of  exceptions  No.  9  was  in 
writing,  signed  and.ftealed  by  Prudence  G. 
Robinson,  tbe  plaintiff,  and  W  A.  Corder, 
dated  16th  March,  1889,  and  was  for  tbe 
sale  of  the  lambs  by  her  to  Corder.  There 
was  evidence  tending  to  show  that  this 
contract  was  made  with  the  knowledge  of 
defendant's  vendor,  John  a:  Roblnaon, 
and  withoatAibJectlon  on  bis  part  at  that 
time. 

Defendant's  bill  of  exceptions  No. 11  Is  as 
follows:  Defeudaut's  bill  of  exceptions 
No.  II:  'Belt  remembered  that  opon  tbe 
trial  of  this  cause,  during  the  examina- 
tion of  James  P  Robinson,  a  witness  on 
bei)alf  of  the  defendant.and  oneuf  the  four 
sous  of  Jacob  W.  Bobiuson,  In  whom  title 
to  the  sheep  In  the  plaintiffs'  declaration 
mentioned  was  vested  ,by  a  aale  or  gift 
thereof  from  Jacob  W.  Robinsua  to  them 
at  the  time  be  purchased  the  same  of  A.  T. 
Daniels  and  J.  E.  Heatberly,  as  the  de- 
fendant claims,  tbe  d^ttdant,  as  tending 
to  prove  that  the  title  to  said  sheep  was 
so  derived,  and  was  not  derived  by  tbe 
plaintiff  L.  D.  Robinson  by  a  parchase  by 
him  from  said  Daniels  and  Ueatherly,  as 
plaintiffs  claim,  proposed  to  inquire  of 
the  witneae  (as  set  out  in  defendant'a  bill 
of  exceptions  No- 1,  embodying  all  tbe  evi- 
dence in  this  cause)  If  he  hud  any  convert 
sation  with  said  Jacob  W.  Robinson  at 
tbe  time  the  abeep  were  purchased  from 
Daniels  and  Heatherly.  or  just  before  that 
time,  as  to  hla  intention  in  respect  tbere- 
to ;  and  also  what  be  said  to  witness  after* 
wards  about  such  intention,  to  which  In- 
quiry tbe  plaintiffs  objected,  and  tbe  court 
sustained  the  objection,  to  which  action 
of  the  court  the  defendant  excepted,  and 
tendered  this,  bis  bill  of  exceptions,  which 
he  prays  to  have  signed,  sealed,  and  made 
part  of  tbe  record,  and  the  aame  is  ac- 
cordingly done."  This  evidence  was  prop- 
erly excluded,  bevauae  it  asaumod  one  of 
the  facts  In  controversy,  via.  tbat  Jacob 
W.  Robinson,  the  father,  had  bought  the 
sheep  from  Daniels  and  Heatherly.  0b- 
lese  they  were  In  fact  bought  by  htm,  no 
declaration  of  his  could  be  part  of  the 
transartlon  ;  and  plaintiff  claims  and  In- 
troduces evidence  tending  to  prove  that 
there  was  no  such  transaction,  but  that 
he  bad  bought  tbem  himself.  That  was 
one  of  the  points  in  dispute.  Moreover, 
Jacob  W.  Robinson  was  present  at  tbp 
trial,  summoned  as  a  witness  on  behalf  of 
defendant. 

Defendant's  bills  of  exceptions  No.  8  and 
No.  10  are  as  follows:  Defendant's  bill  of 
exceptions  No.  8:  "Be  It  remembered  that 
upon  the  trial  of  this  cause,  and  after  the 
plaintiffs  bad  Introduced  their  evidence  in 
chief  and  had  rested  their  case,  and  after 
the  defendant  had  Introduced  his  evidence 
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In  d^enae,  and  teBtlfled  himself  1u  his  own 
behalf,  and  been  cruHB>exarnined  by  coun- 
sel for  plainltHa,  the  defendant's  counsel 
stated  to  the  court  and  to  the  counsel  for 
the  plaintiffs,  in  the  presence  and  hearing 
of  the  Jury,  that  the  defendant  rested  his 
defensK;  and  thereupon  one  ut  the  counsel 
for  the  plalotiEfB,  who  during  the  trial 
had  conducted  their  eaase,  and  before  In- 
troducing! evidence  In  rebuttal  of  the 
defendant's  evidence,  rose  to  his  feet,  and 
said  to  the  counsel  for  the  defendant,  In 
the  presence  and  hearlnf;  of  the  court  and 
the  Jury,  '  We  protest  asainat  your  refus- 
Ing  to  examine  Jacob  w.  Robinson,'  to 
which  remark  of  tbe  plalattEfa'  counsel,  so 
made  as  aforesaid,  the  defendant,  by  his 
counsel,  then  and  there  objected,  lu  the 
hearing  of  the  court,  and  the  court  failed 
to  pass  upon  the  said  objection,  to  which 
remark  of  counsel  for  the  plaintiffs,  and 
tbe  action  of  the  court,  the  defendant  ex- 
cepted, and  tendered  his  bill  of  exceptions, 
which  be  praysto  have  signed, sealed,  and 
made  part  of  the  record,  and  the  same  la 
accordingly  done."  Defendant's  bill  of  ex- 
ceptions No.  10-  "Belt  remembered  that 
npon  the  trial  of  this  cause,  while  the  de- 
fendant was  upon  the  witness  stand,  tes< 
tlfylDg  in  bis  own  behalf,  the  counsel  tor 
the  plaintiffs,  upon  the  cross-examination 
of  the  defendant,  asked  him.  aH  set  out 
fully  in  defendant's  bill  of  exceptions  No.  1, 
embodying  all  tbe  evidence  in  this  cause, 
tbe  following  questions-  'This  case  was 
tried  once  before,  wasn't  it,  In  court  here' 
Answer.  Yes,  sir.  On  that  trial,  did  you 
have  Jacob  W.  Robinson  summoned  as  a 
witness?  A,  Yes,  air.  Was  be  examined 
liefore  tbe  Jury  on  that  trial  ^  A.  Yes,  air 
Was  he  summoned  as  one  of  your  witness- 
es at  this  term?  A.  I  do  not  know 
whether  he  was  or  not.  Q.  Haven't  you 
got  hlra  summoned  as  a  witness  in  this 
case?  What  do  you  say?  Is  he  sum- 
moned here  as  a  witness  for  you  at  this 
term?  A.  I  guess  he  Is  summoned.  I  did 
not  see  the  summons.'  To  which  ques- 
tions and  answers  the  defendant  objected, 
but  tbe  court  overrulsd  bis  objection  and 
permitted  the  questions  and  answeta  to 
gu  to  'the  Jury,  to  which  ruling  of  the 
court  tbe  defendant  excepted,  and  ten- 
dered this,  his  bill  of  exceptions,  which  he 
praysto  have  signed,  sealed,  and  made 
part  of  the  record, and  the  same  la  accord- 
ingly done." 

The  case  bad  been  once  betoretrled.  De* 
fendant  on  that  trial,  and  on  thla  one, 
eonght  to  make  out  hla  defense  by  show- 
ing that  be  derived  title  by  purchase  from 
John  Robinson.  He  attempted  to  prove 
by  witness  Heatherly  and  vltneas  Daniels 
that  tbe  sheep  in  controversy  were  bought 
from  them  by  Jacob  W.  Robinson,  and 
that  he  had  bought  and  paid  for  them, 
and  had  tbenglven  them  to  his  four  snns, 
who  composed  the  firm  of  L.  D.  Robinson 
A  Bros.  The  three  brothers  other  than 
the  plalntttf  attempt  to  glre  In  evidence 
what  their  father  said  as  to  who  bought 
the  sheep.  There  evidently  was  confusion 
and  doubt  on  this  point.  Jacob  W.  Rob- 
inson, tbe  man  himself  who  mast  have 
known  whether  he  bought  them  tor  him- 
self, and  paid  for  them,  was  present  as  a 
witness,  summoned  to  testily  on  behalf  uf 


defendant.  The  defendant  had  tbe  right 
fo  examine  or  not  his  witness  Jacob  W. 
Roliinson.  But,  it  he  failed  and  refused  to 
examine  him,  plaintiffs  would  have  tlie 
right,  in  their  argument  before  the  jury,  to 
comment  on  such  refofial,  for  what  It  was 
worth,  under  the  clrcumst^ces;  utber- 
wlse,  plaintiffs  would  be  exposed  lo  tbe 
risk  of  examining  their  adversary's  wit-, 
neas  as  their  •>wn,  and  of  being  unable  to 
Impeach  his  credibility.  No  instruction 
was  asked  upon  the  subject,  and  none 
given.  A  foundation  was  laid  for  com- 
ment on  the  refusal  to  examine  his  own 
witness  nn  a  matter  pecnlfariy  within  such 
witness'  power  to  furnish  testimony,  and 
tbe  failure  to  produce  it  could  not  escape 
tbe  notice  of  the  jury-;  and  the  object  was 
to  show  by  whose  fault  it  waa  kept  from 
them,  and  not  to  use  any  presumption 
that  migiit  arise  therefrom  us  substantive 
proof.  See  Bindley  v.  Martin,  28  W.  Va. 
773,  790:  2  Whart.  Ev  §  1266.  Defendant 
attempted  to  Introduce  Inferior  evidence 
where  the  beat  evidence  was  at  band,  in 
the  testimony  of  a  witness  summoned  by 
hlro.  Had  be  a  right  to  aak  the  court  to 
say  that  his  refusal  to  examine  him  should 
not  be  made  tbe  subject  of  rommtmt  to 
the  jury?  It  baa  been  held  that  one  aide 
may  put  In  evidence  tbe  fact  that  a  mate- 
rial witness  for  the  utheraldeia  living,  and 
within  tbe  Jurisdiction  of  tbe  court,  and 
yet  has  not  been  called  aa'a  witness  in  the  ' 
case.  And,  similarly,  It  has  been  held  that 
If  one  side  takes  a  deposition,  and  doesnot 
put  it  m  evidence,  tbe  other  side  may  com- 
ment on  the  fact  to  the  Jury.  Learned  v 
Hall,  1S3  Moss.  417.  The  question  natural- 
ly arises,  when  one  who  must  have  known 
of  the  circumstances  of  tbe  case  is  not 
called  as  a  witness,  whose  side  his  evi- 
dence would  favor.  It  called.  Apparently, 
in  the  case  of  this  anomalous  kind  of  evi- 
dence, it  Is  competent  foreltberside  to  put 
in  evidence  the  fact  that  the  other  side  has 
not  called  the  witness,  and  in  argument 
to  allege  that  the  reason  for  this  Is  that  he 
dared  nut  do  so.  See  Ck>m.  v.  Haskell,  140 
Mass.  128,  2  N.  £.  Rep.  778;  1  Greenl.  Ev.  g 
51a.  note,  (Ed.  16.)  1  do  not  see  why  the 
court  snould,  in  this  instance,  have  pre- 
vented the  plaintiffs  from  laying  the  prop- 
er foundation  for  commenting  In  argument 
before  tbe  Jury  upon  defendant's  Tallure  or 
refusal  to  examine  his  wltneHS  Jacob  W. 
Robinson  upon  a  material  tact  peculiarly 
within  tbe  witness*  knowledge,  and  which 
defendant  attempted  to  get  before  the  fu- 
ry by  other  and  unsatisfactory  testimony. 
There  Is  nothing  to  show  that  the  learned 
Judge  permitted  it  to  be  used  for  any  other 
or  Improper  purpose,  and  his  ruling  on 
the  point  was  right. 

Defendant's  billuf  exceptlonsNo.1  la  pre* 
pared  according  to  the  act  of  Marcb  13, 
1891,  amending  section  9  of  chapter  131  of 
the  Code,  taking  effect  90  days  after  Ita  pas- 
sage. See  Acts  of  1891,  p.  304,  and  Election 
9,  c.  131,  Code,  as  amended,  (Ed.  1891,)  p. 
834.  This  section,  as  It  now  reads,  requires 
the  court  to  certify  all  thq  evidence  touch- 
ing auch  question,  and  the  whole  of  the 
evidence  so  cerllQed  shall  be  considered  by 
the  court  of  appeala,  both  upon  the  appli- 
cation for  and  '  hearing  of  tbe  writ  of 
error  or  sapenedeaa.   How  far,  if  at  all.  It 
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may-trench  on  the ]ndlcla1  power.or  nbat 
maj  be  ttm  true  coDBtructlfia  and  effect.  It 
te  not  necessary  to  decide,  and  Is  not  ln< 
tended  to  be  decided,  In  tills  case.    It  may 
be  Intended  simply  to  say  tbat  none  of  the 
proper  evidence  shall   be  wbolly  disre- 
garded, nader  any  artlflclal  or  technical 
rale,  but  all  shall  lie  considered  according 
to  Its  natural  and  fair  effect,  taking  Into 
consideration  Its  attitude  after  it  reaches 
tbe  appellate  court ;  and  If,  being  so  con- 
sidered, and  there  being  a  clear  and  de- 
cided preponderance  of  evideuce  against 
the  finding  of  the  Jury,  then  a  new  trial 
shoald  be  granted.  If  tbat  is  all  that  It 
means  on  that  particular  bnt  important 
branch  of  the  subject,  then  Its  change  of 
the  present  rule,  if  any,  Is  very  slight.  In 
this  case  I  do  not  consider  that  there  Is 
any  clear  and  decided  prepunderance  uf 
evidence  against  the  verdict  of  the  Jury, 
neither  do  i  consider  that  the  verdict  Is 
without  evidence  on  any  eaaential  point, 
or  that  the  evidence  Is  In  any  respect  plain- 
ly Insufficient  to  warrant  the  finding  of 
tbe  Jury,  or  that  the  verdict  Is  against  the 
law  of  the  case,  such  as  the  evidence  tends 
to  make  It.    The  evidence  on  behalf  of 
plaintiffs  tends  to  prove  that  she  had  title 
to  the  property,  with  present  right  of  pos- 
session, and  that  defendant  had  actual 
possession  before  and  at  the  time  of  the 
bringing  of  the  suit.  Bums  v.  Morrison, 
(W  Va.)15S.  E:Bep.62.  Tbe  declaration 
states  tbR  kind,  number,  and  value  of  the 
floek»with  reasonable  certainty  of  descrip- 
tion, and  that  plaintiffs  were  lawfully  pos- 
setised  of  them ;  that  they  came  into  the 
possession  of  defendant,  as  stated  In  the 
first  count,  by  contract  of  bailment,  in  the 
second  by  finding,  and  the  t^neral  and 
nsoal  averment,  which  la  safflclent,  that 
ddeodant,  though  requested  to  do  so,  has 
neglected  and  refused,  and  still  neglects 
and  refuses,  to  deliver  them,  or  any  of 
them,  to  plaintiffs,  but  has  detained  and 
still  detains  tbem  from  plaintiffs,  to  their 
damage  $400,  etc.  The  evidence  tends  to 
show  that  the  sheep  described  in  the  dec- 
laration were  the  separate  property  of  tbe 
wife,  and  in  ber  poasession,  and  nuder  her 
power  and  control,  at  least  as  against  a 
stranger,  who  has  no  interest  as  a  creditor 
of  the  husband,  and  were  sold  and  trans- 
ferred to  her  by  her  husband  for  an  ade- 
quate consideration  In  money  paid  out  of 
ber  separate  estate ;  that  she  Is,  therefore, 
as  against  the  defendant,  the  equital>le 
owner,  wltb  tbe  entire  beneficial  Interest, 
with  the  naked  legal  title  remaining  for 
ber  benefit  In  her  husband.  Section  16,  c. 
66,  Code,  gives  her  the  option  to  bring  her 
action  or  suit  without  Joining  ber  bus- 
band.  If  she  sees  fit,  where  the  action  or 
suit  concerns  ber  separate  estate,  whether 
ber  title  thereto  be  legal  or  equitable;  tbns 
In  ezpma  tem»  giving  her  the  benefit  of 


this  common-law  action,  now  made  so 
efficient  b.v  our  statute.  At  tbe  samu  time. 
It  impliedly  leaves  her  tbe  option  of  follow- 
ing the  common-law  method  of  Joining  her 
husband,— a  mode  for  many  reasuns  still 
convenient,  and  especially  so  in  this  case, 
for  tbe  reason  that  he  remains,  by  Implica- 
tion of  law,  a  kind  of  trustee,  as  husband, 
still  clothed  with  tbe  naked  legal  title  for 
ber  benefit;  and,  as  they  held  the  proi>- 
erty,  so  they  have  recovered  It;  The  same 
evidence  tends  to  show  the  right  to  the 
exclusive  possession  In  their  respective  and 
GouMlstent  characters,  tbat  the  defendant 
wrongfully  and  forcibly  took  the  property 
out  of  their  possession,  still  detains  it, 
and  that  they  are  entitled  to  recover  tbe 
same,  If  to  bo  had,  and,  if  not,  then  the 
value  thereof,  as  found  by  the  verdict  of  a 
Jury,  with  proper  damimee  for  tbe  deten- 
tion. 

This  brings  us  to  the  last  point  made  by 
counsel  for  defendant,  namely,  that  tb9 
Jadgment  rendered  by  tbe  court  on  the  ver- 
dict found  by  the  Jury  la  Improper.  Tbe 
record  shows  defendant  to  be  in  the  pos- 
senslon  of  the  >property;  for  he  gave  tbe 
counter  bond  on  6th  July,  1889,  which  per- 
mitted him  to  have  tbe  property  returned 
or  retained  so  that  the  same  be  forthcom- 
ing to  answer  any  Jndgment  or  order  <Jt 
court  respecting  the  said  property,  etc. 
The  verdict  finds  for  tbe  plaintiffs  the  101 
bead  of  sheep,  of  tbe  value  of  fSRS,  and 
95H.90  damages  for  the  detention  thereof. 
In  such  case  the  statute  requires  that  tba 
Judgment  shall  be  that  the  plaintiffs  recover 
the  posaeasion  of  said  property.  It  a  recov- 
ery thereof  can  be  had,  and,  it  not.  that 
they  recover  the  valae  thereof  as  found  by 
tbe  verdlnt,  and  the  damages  assessed  by 
tbe  Jury  for  tbe  detention  of  each  prop- 
erty, and  tbe  coats  in  such  action.  See 
section  6,  e.  102,  Code.  This  Is  the  form 
long  used  by  our  courts,  and  Is  correct. 
See  Bob.  Forma,  p.  142,  (Ed.  1841.)  See 
same,  pages  660,  563,  where  will  be  found 
the  form  of  declaration  used  in  this  caae^ 
taken  from  2  Cbltty,  Pi.  (5th  Amer.  Ed. 
from  4th  London  Ed.)  p..  B82. 

Therefore  It  appears  to  us,  upon  tbta 
whole  record,  tbat  the  Jndgment  com- 
plained of  is  snbatantlally  light,  and  moac 
be  affirmed. 


NoTB  BT  Brannon,  J.  I  thluk  that 
tlon  12,  c.  66,  of  the  Code,  la  simply  an  en- 
abling act,  enabling  a  married  woman.  Id 
tbe  inetances  by  it  specified,  to  sue  alone. 
It  does  not  bear  upon  the  character  of  tl* 
tie  she  must  have  to  maintain  detlnim, 
ejectment,  or  other  action.  She  mast  have 
Just  such  title  as  the  law  In  tbe  particalar 
action  requires.  Tbe  statute  doee  not 
help  her,  ae  to  that  point. 

Lmyui,  P.,  eonenn  In  thfti  note.  . 
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(38  s.  c.  m) 

LANHAM  et«l.T.LANHAMetal.,(twoeaMa.) 
(Sopmne  Cmirtof  South  CaroliiiB.  ^an  23, 1893.) 
CoHSTBUcnoa  or  Wiu^Katobb  Of  Bstati — 

ADTAirCBlIBNTS 

1.  Testator  died  in  184^  leaTinx  a  will  by 
which  he  gave  certain  dares  to  his  only  diilu 
b*  a  first  wife,  and  gave  all  his  other  sbiTes  to 
his  children  by  his  second  wife,  to  be  equally 
dirided  between  them,  "but  this  property,  togeth- 
er with  land  (;hon)e8tead]  and  all  other  proper- 
ty not  named,  ia  to  be  kept  together,  for  the  sms 
port  ot  my  wife  and  children,  so  long  as  she 
Ures;"  the  land  to  be  sold,  and  proceeds 
divided  between  all  the  cblldr«i,  at  her  death; 
sach  portions  as  the  wife  could  convenlentiy 
spare  or  "do  without"  to  be  given  off  to  her  chil- 
dren as  they  came  of  age  or  married.  Edd, 
that  the  widow  took  do  life  estate,  but  that  the 
incoma  belonged  to  her  and  h«r  children  aaually, 
and  the  surplus  oi  accretions  saved  oat  of  such 
income  ebonld  go  to  the  wife  and  her  children, 
in  egaal  proportions. 

2.  Wliere  the  widow  survived  testator  44 
years,  and  gnve  off  to  one  of  her  children,  on 
coming  of  age,  a  slave,  and  all  slaves  were 
emancipated,  and  ceased  to  be  property,  prior 
to  the  widow's  death,,  the  slave  so  given  off 
coold  cot  be  charged  as  an  advancement.  Wil- 
son V.  KeUy.  21  S.  C.  636,  fcdlowed 

Appeal  from  common  pleas  circDlteoort 
ot  Edgefield  connty:  L*.  B.  Fbabbr,  Judge. 

Two  actions,  ttie  first  by  Thomas  Lan- 
hamand  Hosaa  A.lJinbam  agalost  Qeorge 
B.  Lanham,  Emma  Nixon,  Frances  Fore- 
man, Mnmle  Tboman,  Susan  Lanham, 
John  U.  Lanbam,  Bealn  Bates,  Barrel! 
Bates,  John  Bates,  Sr.,  Jobn  Bates,  Jr., 
Horace  Ba  tea,  Lorena  Bates,  Gndora 
Bates,  Eula  Bates,  and  J.  C.  Williams,  as 
'administrator  earn  teatameoto  aonezo  ot 
tbe  estate  of  Beitn  Lanbam, deceased,  and 
tbe  otber  by  Tbomas  Lanham  and  Suaan 
Lanbam  afialnst  Francis  Lanbam  and 
others.  From  a  decree  ol  therlrcuit  court 
making  distribntlon  under  the  wills  of 
Reain  Lanham  and  Ellsa  Lanham,  de- 
ceased, plaintiffs  appeal.  Decree  modified. 

O,  C.  Jordan  and  Croft  A  Cba&e,  for  ap- 
p^lants.  HendenoB  Broa.,  Sb^pard 
xbva.*  and  Ifortia  A  Watentf  tor  appellees. 

MoGowAK,  J.  Tbe  etreolt  deeree  states 
that  these  two  eases  were  beard  together, 
as  tbe  main  Issue  In  both  Is  whether  the 
property  wblch  Is  tbe  subject  of  the  action 
passed  under  tbe  will  of  Rezin  Lanham, 
tbe  testator  named  In  the  first  case,  or  an- 
der  tbs  will  of  Blbsa  Lanbam,  bis  widow, 
and  tb9  testatrix  named  In  tbe  second  case. 
Tbe  teet&tor,  Rozln  Lanham,  died  In  tbe 
year  1846,  leaving  a  will  by  which  he  gave 
to  bis  son  George  B.  Lanbam  three  negro 
slaveG.  By  the  second  clause  lie  gave  all 
of  ble  other  slaves  to  his  children  by  his 
last  wife,  to  be  equally  divided  between 
tbem,  and  then  says:  "But  this  property, 
tfwetfaer  with  my  land,  (600acres,)  and  all 
Cj"  ntber  property  not  named.  Is  to  be 
kept  together,  for  tbe  support  of  my  wife 
and  children,  so  long  as  she  lives."  By 
the  third  claaae  be  directs  the  land  to  be 
sold  at  the  death  of  bis  wife,  and  the  pro- 
ceeds divided  amongst  all  his  children,— 
"tbe  eldest  and  tbe  youngest."  By  the 
fourth  clause  be  directs  such  portions  as 
hiawlfeeoald  conveniently  spare,  or  "do 
witbont,'*  to  be  given  oil  to  Ms  cblldnn 
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by  bis  last  wife,  when  tb^  eome  ot  age  or 
married,  «tc  The  widow,  GUxa,  and  siKh 
ot  her  children  as  have  not  married  and 
moved  off,  continued  to  reside  upon  the 
homestead,  In  accordance  with  the  will  of 
her  husband,  and  by  industry,  economy, 
and  good  management  was  enabled  to 
make  enough,  over  and  afaovethe  support 
of  the  tamity,  to  purchase  property,  not- 
ably, several  tracts  ot  land,  and  among 
them  (1)  whatwaskuown  aslbe  "Plank 
Road  Tract,"  (480acres;)  <2)  the"Quarlee 
Tract,"  (230  acres;)  and  tbe*Whltmore 
Land,**  (pO  acres.)  It  seems  that  she  had 
tbe  view  that  these  tracts  of  land  were  her 
own  property,  and  took  tbe  titles  In  her 
own  name;  and.  In  compliance  with  the 
win  of  ber  husband,  certain  articles  of 
property  and  money  had  been  given  off  to 
several  of  her  children  at  dlfierent  times. 
The  negro  slaves  had  all  been  eataDClpated, 
and  such  was  tbe  general  condltluo  oT  the 
family  and  the  property  in  May,  1K90, — 
more  than  40  years  after  the  death  ol  her 
husband,— when  tbe  widow,  Eliza,  died, 
leaving  a  will,  by  which  she  undertook  to 
dispose  of  an  tbe  remaining  property, 
which  in  this  great  lapse  of  time  had  been 
added  to  that  which  wentlnto  her  posses- 
sion under  berhnsband's  will.  Theactian 
second  above  stated  was  instituted  In  the 
view  that  property  which  bad  been  ac- 
quired during  tbe  life  or  widowhood  of 
Mrs.  Lanham  conetitnced  her  separate 
estate,  distinct  from  that  of  ber  husband, 
and  that  the  same  passed  nnder  ber  will,  . 
aS  her  own  property.  Ili  was  referred  to 
tbe  master  to  take  and  report  tbeevidence, 
which  is  all  In  tbe  brief. 

Tbe  circuit  judge,  among  other  things, 
held  as  follows:  "Resin  Lanbam  died  in 
1846,  and  EHsa  Lanbam  died  May  16, 1890. 
leaving  n  last  will,  duly  admitted  to  pro- 
bate. She  had  divided  oft  to  her  children. 
In  ber  lifetime,  some  of  the  proceeds  ana 
some  of  the  property  bought  with  tbe  pro- 
ceeds of  the  estate,  and  by  ber  will  dis- 
poses of  the  balance  as  If  It  vere  her  own 
estate.  The  qualified  executor  of  the  will 
of  Resin  lianbam,  aftw  managing  the 
estate  for  several  years,  tamed  over  to 
her  tbe  whole  property ;  and  Itseems  that 
she  managed  it  with  great  industry,  good 
Judgment,  and  economy,  end,  under  the 
impression  that  she  bad  a  right  to  do  so, 
disposed  of  it  as  ber  own.  Mrs.  Lanbam, 
having  assumed  control  of  tbe  property  In 
place  ot  tbe  executor,  stood  In  bis  place, 
and  held  those  proceeds  as  trust  property; 
and  all  these  proceeds,  and  tbe  property, 
real  and  personalf  in  wblch  they  were  In- 
vested,  still  constitute  portions  ot  ttaa 
estate  ot  Resin  Lanham, and  aresubject  to 
division  anderfals  will.  »  •  *  The  whole 
Income  from  the  land  and  other  property, 
and  the  slaves  given  to  these  children  by 
tbe  last  wife,  is  devoted  to  tlM  anpport  of 
tbe  wile  andtbe8eherehUdren,anabtiODg8 
to  them  equally.  If  there  wasany  surplus, 
as  there  has  become,  then  the  wife  and 
these  children,  having  saved  itoatof  what 
was  given  to  them  for  a  support,  are  eu' 
titled  to  it  in  equal  proportions;  that  la 
to  say,  one  seventh  to  each.  In  tbe  final 
adjustment  between  these  parties,  those 
who  taava  received  portiooa  taiaretofora 
most  account,  and  by  nqneat  ol  connBel  I 
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will  pass  npun  tbem  advaneeB,  aa  far  as 
practicable,"  etc.  Tbe  circuit  Judge  then 
proceeded  to  decide  severo  1  que«tioiM  ol 
advaiicementfi,  whicb  we  wilt  cunatder  Id 
coDDectlon  with  tbe  exceptions. 

From  tbts  decree  tbe  plalatlffa  appeal : 
"{1)  Because  bis  bouor  erred  In  flndtng, 
an  matter  of  faet.  tbat  tbe  deed  from  Mrs. 
Elizo  Lanhum  to  Thomas  Lanliam  was 
vuluutarj,  wlierean  it  Is  submitted  that 
the  evidence  Bbows  that  said  deed  was 
made  upon  a  valuable  coaatderatlon;  and 
hie  hunor  erred  In  not  so  findlnfc-  (2)  Be- 
cause the  evidence  ebows  tbat  Mre.  Bates 
received  an  advance  of  one  bundred  dol- 
lars, and  bis  honor  erred  In  not  so  find- 
ing;. (8)  Bbcause  blsbunnr  erred  In  as- 
KumlnK  that  tbo  negro  advanced  to  Mrs. 
Fontman  was  one  of  iche  nefiroes  which 
came  to  her  under  the  will  of  Rezln  Lau' 
ham,  «nd  that  she  must  not  be  churged 
nltti  such  negro  as  an  advance,  whereas, 
nnder  the  dvldence,  It  appears  tbat  ancb 
negro  was  boasbt  bj  Elisa  Lanhara  after 
tbe  death  of  Besln  Lauham,  and  hence 
could  not  bave  come  to  Mrs.  Foreman 
under  said  will;  and,  further,  said  will 
provided  that  the  ncRvoea  of  Rezin  Lan- 
ham  should  be  held  together  until  the 
death  of  the  life  tenant,  and  the  presump- 
tion la  tbat  sacb  negroes  were  so  held. 
(4)  Because  his  bonor  erred  In  finding  that 
Mrs.  Lanbam  bad  paid  the  taxes,  where- 
as it  appears  from  the  evidence  that 
Thomas  Laoham  paid  tbe  taxes  out  of 
his  own  money, and  the  same  should  have 
been  refunded  to  him.  (5)  Because  the 
evidence  shows  thac  Thomatt  Laoham 
rendered  valuable  services  to  the  estate 
of  B»ln  Lanbam;  and  his  honor,  the  pre* 
sldlug  Judge,  erred  in  not  allowing  blm 
compensation  for  ancb  services.  (G)  Be- 
cause, In  conatruinir  tbe  will  of  Rezin 
Lnnham,  tbe  presiding  Judge  erred  In 
holding  that  tbe  Income  and  profits  made 
upon  the  lands  of  tbe  testator  wera 
owned  hy  the  children  of  Mrs.  Laoham. 
witb  hsraelt  as  tenants  In  common,  where- 
at the  proper  construction  of  said  will 
was  that  whatever  was  made  by  Eliza 
Lanbam,  over  a  support,  belonged  to  her 
IndlTldually,  and  she  had  the  right  to  dls- 
poseof thesamebyherwill."  "(8)  Burauae 
bia  honor  erred  In  directing  tbat  the  tract 
of  430  acres  of  land  belonging  tu  Thomas 
Lanham  should  be  sold,  and  that  any 
part  ol  the  costs  should  be  placed  against 
said  tract  of  land.  (9)  Because,  from  tbe 
evidence,  and  the  proper  construction  of 
the  will  of  Reiln  Lanham,  It  appears  that 
the  UuU  &  Tobin  note  and  tbe  Briggs 
note  were  the  Individual  property  of  Eliza 
Lanham ;  and  It  further  appears  from  the 
evidence  that  the  said  notes  were  givun 
by  Eliza  Lanham  to  Susan  Lanbam ;  and 
that  the  same  now  belong  to  her." 

Defendant  Nixon's  exceptions:  "(1)  Be- 
cause the  evidence  showa  that  Mrs.  Bates 
received  an  advance  of  one  bundred  dol- 
lara,  and  bla  honor  erred  in  not  ao  find- 
ing. (2)  Becanae  the  evidence  shows  that 
Thomaa  Lanbam  recelTed  an  advance  ol 
$176,  and  tala  honor  erred  In  not  bo  find- 
ing. (S)  Becanae  the  evidence  shows  that 
Mrs.  Foreman  received  a  negro,  and  bis 
honor  erred  In  not  holding  thatsbesbould 
be  ebarged  witb  aneh  mgro.  (4)  Beeaoae 


bis  honor  erred  in  holding  that  Mrs.  Nixon 
should  be  charged  $475,  with  Interest  there- 
on, for  the  133  acres  of  land  known'  as  the 
'Martin  Tract,'  when  tbe  evidence  shows 
that  the  same  was  conveyed  to  ber  by 
deed  from  Thomas  Lanbam,  for  a  val- 
uable consideration,  and  tbat  said  land 
never  constituted  any  part  of  the  Rezia 
Lanham  estate.  (5)  Because  his  honor 
erred  In  holding  that  Mrs.  Nixon  should 
be  charged- Interest  on  $904.86  she  received 
as  an  advance.  (6)  Because,  In  the  event 
that  Mrs.  Nixon  should  be  held  liable  for 
Interest  on  the  amount  received  by  her  as 
an  advancement,  Thomas  Lanham 
should  be  charged  with  the  renta  and 
profits  of  the  43K  acres  for  tbe  time  be  held 
and  cultivated  the  same,  and  Mrs.  Bates, 
Mrs.  Foreman,  and  Tfautnas  Lanham 
should  also  be  charged  with  Interest  on 
the  amounts  advanced  each  of  tbem,  re- 
spectively. " 

Exceptlous  6  and  9  €t  the  plalntllb  raise 
the  must  important  question  In  tbe  cast*, 
Tlz,  as  to  the  proper  construction  of  tbe 
will  of  Rpzin  Lanham.  What  Interest  did 
the  widow,  Eliza,  taiie  under  ber  hua- 
band's  will?  After  a  specific  bequest  of 
slaves  to  tieorge  B.  Lanham',  his  only 
child  by  hla  first  wife,  the  testator  gave 
bis  other  slaves  to  bis  children  by  his  laat 
wife,  to  be  equally  divided  between  them, 
and  then  says,  "but  tbls  property,  to- 
gether with  my  land  thomestead]  and  all 
my  otber  property  not  name.d,  la  to  be 
kept  together,  for  the  support  of  my  wife 
and  children,  so  long  as  she  lives, "  etc.  It 
Is  contended  tbat  uuder  this  provision  the 
widow  took,  substantially,  a  life  estate, 
and  as  a  consequence  was  entitled.  In  her 
own  right,  to  all  that  was  added  to  the 
property  during  ber  widowhood.  Wecao- 
not  accept  this  view.  We  do  not  think  tha  t 
such  was  the  intention  of  thetestator.  It 
^111  be  observed  that  neither  tbehomestead 
nor  the  slaves  were  given  to  tbe  widow  for 
any  period  whatever.  It  la  true  tbat  ber 
death  was  tbe  time  indicated  tor  tbe  sale 
and  division  of  the  property  among  tha 
children  of  tbe  testator,  but  in  the  mean 
time  the  property  was  not  given  to  the 
widow  fur  life,  wltfa  llmltatlonover.aa  the 
court  construed  the  will  In  the  case  ul  Mc- 
Creary  v.  Burns,  17  S.  C.  46.  Indeed,  as 
we  understand  it,  the  property  was  to 
tw^kept  together,*  as  a  part  of  tbe  tes- 
tator's estate,  for  tbe  support  of  bis  wife 
and  ber  children,  nntll  the  death  of  the 
motlier,  when  tbe  property  should  be  di- 
vided as  directed  by  bis  will.  The  widow 
had  the  same  interest  as  the  children, 
which  was  merely  "a  support"  durinfc 
her  life.  We  do  not  think  that  this  is  a 
case  tor  the  application  of  the  rule  be- 
tween tenant  for  life  and  remainder-mea : 
and  we  concur  with  tbe  circuit  Judge  as 
to  bis  construction  of  the  will  of  Beda 
Lanham,— "that  tbe  whole  Income  from 
tbe  land  and  other  property,  and  the 
slaves  given  to  the  children  of  the  last 
wife,  was  devoted  to  tbe  support  of  tba 
wife,  and  theee  bercblldren,  and  belonga 
to  them  equally;  tbat  tlie  aurplos  or  ac- 
cretions saved  by  tbe  Wife  and  children 
out  of  what  was  given  them  tor  aauppnrt 
should  go  to  tbem  In  equal  portiona,— 
that  iB,  one  aevantta  to  eacb.*  Tbe  con- 
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elQilon  reached  as  to  the  proper  Ronstme- 
tion  uf  Rezln  LaDham'e  will  tiw  the  effect 
or  simpliryiog  the  other  suhordlnate  quffi- 
tlunii  in  the  case.  ThA  nrlU  illrecta  that 
sacli  portioDS  as  hia  nlle  could  conveD- 
leolty  "do  wltfaont"  ebuold  be  given  uff 
to  bis  cblldreo  "  when  they  cume  of  age 
or  get  married,'*  etc.  Under  tble  pmvi* 
lion,  adTancemeota  were  made  to  SHveral 
of  the  children  at  dinerent  ttmee,  and  In 
different  amounts,  which  were,*  qb  far  as 
practlcHble.  determined  by  the  Judge. 

It  eeenis  that  the  widow,  Kliza,  made  a 
deed  (January  20,  1881}  of  the  430-acre 
tract  of  land  to  her  unmarried  son,  Thom- 
as Lanham,  who  lived  with  lier,  and  that 
be  had  a  claim  fur  services  rendered  the  es- 
tate. The  clrcnlt  Jadge  foand  as  a  fact 
that  the  estate  owed  blm  (Thomas)  noth- 
ing: for  services;  that. at  the  time  the  deed 
WHS  executed, Thomas  had  full  knowledge 
of  themttnneriu  which  the  property  was 
held;  that  the  deed  was  voluntary,— and 
he  decreed  that  theaald  land  belonged  to 
the  estate  of  Resin  Lanham.  Exceptions 
1,4,5,  and  8  complain  of  these  findings 
and  rulings  In  reference  to  Thomas.  We 
have  looked  through  thetestlmony,  which 
Is  all  In  the  record,  and,  while  on  some 
points  it  la  somewhat  contradictory,  we 
caunot  say  that  on  tbls  aubject  tba  Judge 
committed  error. 

Exception  9  complains  of  error.  In  that 
the  Hull  ft  Tobln  and  the  Brlggs  notes 
were  the  individual  property  of  the  widow, 
Eliza,  and  it  was  shown  by  the  evidence 
that  In  her  lifetime  she  had  given  them  to 
her  unmarried  daughter,  Susan  Lanham, 
and  that  tbe  same  now  belong  to  her,  and 
his  honor  t-rred  In  not  so  finding.  Tbe 
question  whether  tbe  said  notes  were  tbe 
udlrldaal  property  of  the  mother,  Ellsa, 
has,  In  effect,  been  already  decided  In  the 
negative,  by  the  conatrnctlon  herein  given 
to  the  will  of  Kesin  Lanham;  the  conse- 
quence being  that  Mrs.  Lanham  had  no 
right  to  give  the  notes, to  her  daughter 
Susan,  even  If  she  attempted  to  do  so. 

Exceptions  Sof  plaintiffs  and  3of  defend- 
ant Nixon  complain  that  the  clrcnlt  Judge 
committed  error  In  assuming  that  the 
negro  slave  advanred  to  Mrs.  Foreman 
was  one  of  the  ntgroe%  which  came  to  her 
under  the  will  of  KesIn  I>anbam,  and  that 
nbe  must  not  be  charged  with  such  negro 
as  an  advance,  whereas  It  appears  that 
said  negro  was  bought  by  Cllsa  Lanham 
after  tbe  death  <tf  Besin  Lanham,  and 
bence  could  not  have  come  to  Mm.  Fore* 
man  under  said  will,  "and,  further,  sold 
win  provided  that  the  negroes  of  Bozin 
J^nfaam  should  be  held  together  until  tbe 
death  of  tbe  life  tenant,  and  the  presump- 
tion Is  that  such  negroes  were  so  held." 
The  circuit  Judge  held  thafMrn.  Foreman 
has  received  and  must  account  for  (100, 
and  Interest  from  the  time  she  received  It. 
I  must  assume  that  tbe  slave  given  off  to 
her  was  one  of  those  left  by  Recin  Lanham, 
and  I  do  not  think  It  would  be  proper  to 
chat^  her  for  the  value,  as  all  of  this  spe- 
cies of  property  has  now  no  value,  and 
the  property  cttcnot  now  tw  brought  In- 
to tbe  imrtltlon. "  Was  this  error?  Un- 
der  the  eonstractlon  of  the  will  of  Bedn 
Lanham,  we  do  not  think  It  makes  any 
difference  whether  the  slave  pot  Into  Mrs. 


Foreman's  possesston  was  one  of  tbose 
which  belonged  to  ttesln  Lanham,  or  was 
a  part  of  theaccretlons  during  the  widow- 
hood of  Rliza.  The  doctrine  ut  advauce- 
meots  does  not  apply  in  cases  of  testacy, 
except  where  they  are  expressly  provided 
for  by  tbe  wilt  Itself.  In  technical  ad- 
vancements by  an  Intestate  during  his  life, 
tbe  time  Indicated  for  the*  advancements 
to  be  brought  Into  Hettlement  la  the  death 
of  tbe  Intestate.  This  easels  peculiar  In 
this,— that  the  advancements  to  be  made 
were  during  the  life  of  the  widow,  and  the 
time  for  settlement  was  her  death.  Long 
before  that  event,  slaves  were  emancipat- 
ed, and  ceased  to  he  property;  and  there- 
fore In  qo  prnijer  sense  can  they  be  charged 
as  advancements.  See  Wilson  v.  Kelly,  21 
8.  C.  535,  and  cases  there  cited.  We  are 
unable  to  perceive  any  reason  wliy  the 
snme  principle  should  not  apply  where 
what  is  cnlled  "advancements  "  are  made 
by  authority  of  a  will,  as  well  as  whore 
they  are  madn  In  his  lifetime  by  one  who 
dies  Intestate.  We  al^o  concur  with  the 
circuit  Judge  In  charging  Mrs.  Foreman 
witb  $100,  and  Interest,  given  to  her  by 
her  mother,  this  advancement  being  an 
ademption  pro  t&ntu  of  her  share  ol  tbe 
property  to  be  divided. 

Exception  4  of  defendant  Nixon  charges 
that''tlie  circuit  Judge  erred  in  holding 
that  Mrs.  Nixon  shodld  be  chnrsed  with 
9475,  with  the  Interest  thereon,  for  the  133 
acres  of  land  known  asthe'MartIn  Tract,* 
when  the  evidence  shows  that  the  same 
was  conveyed  to  her  by  deed  from  Thom- 
as Lanham  for  R  valuable  consideration, 
and  that  said  land  never  constituted  any 
part  of  the  Rezln  Lanham  estate."  The 
Judge  held  that  Mrs.  Nixon  must  account 
for  the  tract  of  land  (18S  aera)  at  $475,  the 
amount  of  tbe  estate  mon<9  which  was 
Invested  In  It,  with  Interesttrom  Februnry 
8.  1879,  and  also  for  tbe  sum  of  f 904,  with 
Interest  from  February  24, 1880,  being  an 
ademption  pro  tan<o  of  her  share  of  the 
property.  Tbe  land  was  purchased  by 
what  was  made  "over  and  above  a  sup- 
port for  the  family,"  and  became  partol 
the  accretions  of  the  estate  of  Reiln  Lan- 
ham. This  was  the  necessary  result.  We 
cannot  say  that  In  tbls  the  clrcnlt  Judge 
committed  error. 

Kxceptiou  2  of  plaintiffs  and  1  of  Nixon 
complain  that  it  was  error  to  bold  that' 
**Mrs.  Bates  had  received  no  advancesv" 
whereas  the  evidence  shows  that  Mrs. 
Bates  received  an  advance  of  $100,  and  she 
should  have  been  charged  with  It.  We 
have  looked  carefully  through  the  testi- 
mony In  the  record,  and  we  have  not  been 
able  to  find  the  evidence  upon  the  subject. 
But  It  was  stated  at  tbe  bar  "that  It 
was  conceded  at  tbe  time  of  taking  the 
evidence,  and  also  at  the  argument  before 
the  circuit  Judge, "  but  the  admission  does 
not  seem  to  have  been  taken  down,  and 
under  the  circumstances  we  do  not  feel 
authorized  to  reverse  tbe  decree  upon  that 
point;  but,  to  prevent  possible  injustice 
from  what  is  called  In  the  printed  argu. 
meats  "an  Inadvertence,"  this  matter  of 
an  alleged  advance  of  $100  to  Mrs.  Bates 
at  the  time  of  her  marriage  Is  referred  to 
the  muter,  to  Inqolie  aad  report  the 
facts. 
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The  JndKineiitoItbls  court  Ib  tbattbede- 
tree  of  the  circuit  coortbeafflrmed, except 
asto  the  qoeetioo  of  an  allesed  ailTanceoI 
$100  to  Mrs.  Bates  at  the  time  of  ber  mar- 
riage, which  is  referred  back  to  the  uiaater. 

MclTBB,  0.  J.,  and  Fopb»  coneiir. 


(»  8.  a  639)     

BANNISTER  T.  BANNISTER  et  aL 
(Smweme  Court  of  Sooth  Carolina.  Nor.  IT. 
1892.) 

DowiR— DsTisB  IS  LiBD— Elbctioit. 

A  vill  provided  that,  after  the  executors 
had  sold  the  proper^  of  the  estate  **to  such  aa 
extent  as,  In  their  jodgment,  will  enable  them 
to  d^nltelr  dcdde .  the  valae  of  my  entire 
estate,"  they  shonld  diTide  the  estate  into  two 
parts,  and  should  manage  one  of  the  parts  so 
as  to  yield  the  beet  income,  which  was  to  be 
paid  anunally  to  his  wife  for  her  nse  dnrlng 
her  Ufe,  Under  the  will  she  also  took  the  hoose* 
hold  and  kitchen  farnitnre.  The  other  part  was 
beaaeathed  to  testator's  brother.  Bdd,  that  the 
wid  ow,  electing  to  take  under  the  will,  is  not 
entitled  to  dower,  the  proviiriona  in  the  will 
being  Intended  by  the  testator  as  a  mbstitnte 
therefw.  Mdver,  O.  J.,  dissendnc. 

Appeal  trom  common  pleas  eircalt  court 
of  QreeoTllle  county;  J.  H.  HmMON, 
Judge. 

Petition  (or  dower  by  Sarah  Bannister 
agalnat  William  M.  Banuiuter  and  others, 
executors  and  deriaeee  under  the  will  of 
John  Bannloter,  deceaeed.  I-'rom  a  Judg- 
ment reversing  a  decree  of  the  probate 
eoart,  petitioner  appeahi.  Affirmed. 

T.  Q.  A  A.  H.  Douaidaou,  for  appellant. 
CofArao,  Wells,  Ansel  A  Cotbran,tor  rft- 
epoudent  David  Bannister.  A.  niytbeanA 
a.  J.  Uajroswortb,  (or  respondents  exec- 
utors. 

McGowAN,  J.  The  (acta  ol  this  ease,  aa 
atatod,  are  aatoilowa:  John  Bannister 
died  in  1891.  seised  and  poaseused  of  real 
and  personal  eittate,  supposed  to  be  worth 
about  $12,000,  and  consisting  in  part  of 
m.  tract  of  laud,  containing  500  acres,  of  the 
Talue  of  $4,000  or  $5,000,  out  of  which  his 
widow,  Siarah  Bannister,  claims  dower. 
He  left  a  wlli,  by  which  be  appointed 
William  M.  Banulsterand  William  D.May- 
field  his  executors,  by  the  first  clause  of 
*  which  he  directed  Ms  executors  to  pay  his 
debts,  and  In  the  second,  as  soon  after  his 
death  aa  they  deemed  most  advisable,  to 
sell  to  the  best  advantage  all  of  his  real 
estate,  and  also  all  hi?  personal  property, 
except  ills  household  and  kitchen  lurnlture, 
and  to  collect,  as  far  as  they  may  think 
best  or  necessary  for  the  parposee  of  his 
win.  having  due  regard  to  all  the  provi< 
slons  made  therein,  all  of  bis  accounts, 
notes,  bonds,  and  mortgages.  In  the  third 
clause,  after  having  executed  the  two  fore- 
going to  BDch  an  extent  as,  in  their  Judg- 
ment, will  enable  them  definitely  to  decide 
the  value  of  his  entire  estate,  he  directs  his 
executors  to  "divide  the  entire  estate  into 
two  equal  parts."  In  the  tonrtb  elanae 
be  directs  bis  exaeators  to  take  the  con- 
trol and  management  of  one  of  the  equal 
parts  provided  for  in  the  third  clause,  and 
to  control  and  manoge  the  aame  as,  in 
their  JndgmoBt  «IU  eause  It  to  yield  the 


best  annual  income,  which  he  direcu 
them  annually  to  pay  over  to  his  wile, 
Sarah  Bannister,  the  appellant  ber^n,  for 
her  nse,  benefit,  and  behoof,  for  and  dur- 
ing the  period  of  her  natural  life.  Id  the 
flftb  clause.  In  addition  to  the  above  pro- 
vision, be  gtres  her  alnolately  all  hia 
houehold  and  kitchen  furniture.  In  the 
sixth  clause  be  gives  and  bequeaths  aba«>- 
lutely  the  other  equal  part,  provided  In 
the  third  clause,  to  bis  brother  David  Ban- 
nister, it  be  be  living  at  the  time  of  the  tes- 
tator's death,  but,  If  he  predeceases  tbe 
testator, tben,  absolutely  unto  aneb  ol  the 
sons  of  David  as  shall  bo  atUeattbedeatb 
of  tbe  testator.  And  Intheseventhclanae. 
upon  the  death  of  his  wife,  Sarah,  the  part 
bequeathed  for  life  Is  to  go  absolute^  to 
such  of  tbe  sons  of  David  Bannister  as 
shall  he  living  at  her  death.  The  testator 
left  a  widow  and  brothers  and  sisters,  but 
no  children.  Tbe  widow  claims  dower  in 
tbe  600>ttcre  tract  of  land,  in  addition  to 
the  proTisInn  made  for  ber  by  the  wilL 
This  was  allowed  her  by  tbe  decree  of  tbe 
probata  Judge,  which  was  reversed  opun 
appeal  by  his  honor.  Judge  Hddson. 
From  his  Judgment  the  widow,  tiarah. 
appeals  to  this  court,  upon  the  followiog 
grounds:  (1)  Because  bis  bonorerred  In 
deciding  that  the  exceptions  at  the  defend- 
ants to  tbe  decree  of  the  probate  conrt 
were  well  taken,  whereas  he  should  have 
overruled  the  same  and  confirmed  the  said 
decree,  allowing  the  petitioner's  claim  ol 
dower;  (2)  because  bis  honor  erred  in 
holding  that  tbe  petitioner's  claim gfdow- 
OT  Is  Ineoaatatent  with  tbe  provlBiona  ol 
the  wUl  in  ber  behalf;  (8)  beeanse  his  hon- 
or erred  in  holding  that  tbe  petitioner  la 
put  to  her  election  t>etweett  taking  under 
tbe  provisions  u(  the  will,  and  clatmiDg 
dower  In  the  real  eotate  of  tbe  testator. 

Tbe  widow  has  a  legal  right  to  dowerin 
tbe  lands,  ol  which  her  husband  was 
seised  during  the  coverture.  This  ri^rbt 
the  busbanu  canqot  defhat,  by  willing  bla 
whole  property  tootben;  buthemayglve 
his  widow  what  be  pleases  ol  his  own 
property,  as  a  substitute  for  her  dower. 
If  he  expressly  declares  that  such  provi- 
sion is  Intended  as  a  substitute,  "in  lien 
and  bar  of  dower,"  then  the  widow  may 
take  tbe  provision  made  for  her  by  will, 
but,  if  so.aheeannot  takedoweralao;  ahe 
cannot  take  both,  but  must  elect  which 
she  will  take.  Cases  often  arise,  however, 
where  tbe  husband  omits  to  say  In  the 
will  that  the  provision  made  in  tbe  will 
was  intended  to  be  in  lieu  and  bar  of  dow- 
er, and  then  the  question  arises  whether 
tbe  will,  taken  as  a  whole,  shows  that  tbe 
testator  did  not  Intend  to  fftve  tbe  provi- 
slon  In  addition  to  dower.  As  this  qnes- 
tlon  depends  largely  upon  constroction 
and  something  like  mere  opinion,  allowing 
no  fixed  rule  as  applicable  to  all  cases,  it 
is  not  strange  that  there  has  been  a  Kood 
deal  of  dlscuflslon  and  possibly  some 
difference  of'oplnion  on  the  subject,  grow- 
ing out  of  the  ever-changing  cireamstan- 
ees  of  tbe  dllfnent  cases.  As  stated  In  tbe 
case  of  Gordon  v.  Stevens,  9  Hill,  Bq.  4S» 
the  principle  Is  as  lollows :  **  As  the  right 
to  dower  Is  a  clear  legal  right,  an  Intent 
to  exclude  that  right  must  be  manifested 
by  express  words,  or  by  dear  aad  mva^ 
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fwt  ImpllcatlOD.  *  Or,  aa  It  was  expressed 
by  Cble{  Jnstlce  Mabshall  Id  Herbert  t. 
Wren,  TCrancli,  870:  "It  Is  a  maxim  of 
a  court  of  eqaItT  not  to  permit  the  same 
person  tc  hold  under  and  against  a  will. 
]f,  therefore,  it  be  manifest  from  the  face 
of  the  will  that  the  testator  did  not  intend 
the  provision  It  contains  for  his  wldofv  to 
be  In  addition  to  her  dower,  but  to  be  In 
lieu  ot  .It, — 11  tale  Intention  dlseoTered  In 
other  parts  ot  his  will  must  bedefeated  by 
the  allotmentof  dower  to  the  widow,— she 
maet  renonnce  either  her  dower  ur  the 
benefits  BhA  claims  under  the  \vill, "  etc. 
Now,taktDK  this  standard  furnitibed  by 
tbe  great  chief  jastlce,  does  tl>e  will  ot 
John  Bannister  disclose  an  luten  ciun  w  bleh 
would  be  defented  by  the  allotment  of 
dower  to  -tals  widow?  I  cannot  doobt 
that  It  does  disclose  sncta  intention,  tor 
the  following,  amoQgr  other  reasons: 

1.  Upon  the  iiabject  ot  lotentlon  some 
consideration  is  due  to  the  amount  ot  tbe 
prorislon  fur  the  widow.  Aa  Chaocettor 
Datid  Johnson,  in  the  case  of  Brown  t 
Caldwell,  Speer,  Eq.  82R,  said:  "It  will  be 
Implied  In  all  eases  where  the  dispositions 
of  the  will  are  so  inconsistent  with  tbe 
wife's  right  of  dower  that  they  cannot 
both  take  effect;  or  If  the  provision  tor 
tbe  wife  be  us  ample,  regard  being  hail  to 
the  value  of  the  estate,  as  to  excite  the  be- 
lief that  tlie  testator  could  not  have  In- 
tended that  she  should  take  both."  The 
testator  had  no  ehlldTan,bnt  a  wife  and 
brothura  and  sisters.  In  snch  case  the 
widow  would  have  been  entitled,  under 
the  statute  of  distrlbutloos,  to  "one  half 
of  the  estate."  The  will  gave  her  one  ot 
two  equal  parts  fur  life,  and,  In  addition, 
the  household  and  kitchen  furniture  abso- 
Intely. 

2.  The  manner  Id  which  the  proTlsIon 
tor  Idle  wife  was  made.  It  seems  that  ths 
leadlDs  thought  In  tbe  mind  of  tbe  testator 
was  that  tbe  prorlslon  for  his  wife  sbonld 
be  Id  money  or  stocks,  and  held  for  her  by 
others.  The  Intention  was  express  that 
his  land  should  be  sold  and  turned  Into 
money,  and  in  that  form  the  executors 
were  to  divide  "the  entire  estate"  Into 
two  equal  parts,  and  to  control  one  of  the 

Earts,  and  to  pay  the  Income  annually  to 
la  wife,  "during  tbe  period  of  her  natural 
lUO."  Is  It  not  manifest  that  this  Inten- 
tion would  be  defeated  by  laying  off  dower 
by  metes  and  hounds  In  tbe  land?  ^hen 
the  testator  directed  all  bis  lauds  to  be 
sold,  can  It  be  supposed  that  he  meant  tbe 
remnant  of  his  lands,  after  the  assignment 
of  dower,  or  that  ha  meant  that  the  land 
should  be  sold  sabject  to  his  wtfe^s  elalm 
of  dower?  Besides,  the  testator  Intended 
the  executors  to  manage  the  provision  for 
bis  wife,  and  pay  her  the  Income,  which 
would  sur^  bedefeated  by  tbe  widow  oc- 
cupying one  third  ot  the  land  itself,  as 
dower. 

3.  The  provision  tor  the  wife  Is  greater 
than  the  dower  in  the  land,  and  of  coarse 
she  has  accepted  It.  That  provision  In- 
cluded one  hair  of  the  proceedn  of  tbe  land 
directed  to  be  sold.  Can  she.  after  taking 
tbe  proceeds  of  the  land,  also  claim  one 
third  of  the  land  Itself  In  the  shape  ot 
dower?  Did  the  testator  intend  that.  In 
addition  to  such  provision  In  money,  hie 


widow  should  hare  ,dower  tn  the  land, 
which  to  a  large  extent  produced  the 
money?  This  wonld  be  not  only  nnrea- 
sooable,  bat  nnlawfnl.  Suppose  the  tes- 
tator bad  devised  one  half  the  land  to  the 
wldowforllfe;  bhe  could  not  nave  claimed 
dower  In  that  land.  See  Cunningham  t. 
Shannon,  4  Bleb.  Eq.  136:  Shaffer  v.  Shaf- 
fer, 16  S.  C.  936.  When  the  Inquiry  Is  as  to 
the  Intuition  ot  the  testator,  what  Is  the 
dllTerence  between  giving  half  the  land  It- 
self, and  giving  half  tbe  proceeds  ot  the 
land?  See  Brown,  v.  Pitney,  39  111.  468, 
where  It  was  held  that  a  direction  to  sell, 
with  annuity  to  the  widow,  payable  out 
of  the  proceeds  of  such  sale,  was  construed 
to  be  In  lieu  of  dower.  "A  specific  legacy 
and  tbe  Income  ot  one  third  ot  the  pro- 
ceeds ot  the  real  estate,  when  sold,  with 
directions  to  sell  tbe  real  estate  and  divide 
tbe  proceeds,  puts  tbe  widow  to  her  elec- 
tion." Duncan  v.  Duncan.  2  Yeates,  802. 
"The  testator  devised  bis  whole  estate  to 
bis  executors,  to  convert  tbu  personal  es- 
tate Into  money,  and  to  divide  the  pro- 
ceeds of  bis  real  and  personaJ  estate  Into 
two  eqnal  parts;  to  Invest  one  ot  sneb 
parts,  and  pay  the  income  thereof  to  his 
wife,  Sallle  Colgate,  during  the  period  of 
her  natural  life,  and,  on  her  death,  to  di- 
vide tbe  principal  equally  among  his  chil- 
dren, the  remaining  half  to  be  divided 
among  bis  cblldren."  Colgate  v.  Colgate, 
2S  N.  J.  Eq.  874.  Held,  that  the  devise 
was  Intended  in  Ilea  and  bar  ot  dower. 

4.  The  will  clearly  shows  an  intention 
thattbe  executors  should  divide  tbe  entire 
estate  "into  two  equal  parts,"  one  of 
wtalcb  should  be  held  for  the  widow  dur- 
ing her  life,  and  the  other  was  given  to 
the  brother  ot  tbe  testator,  David  Bannis- 
ter, etc.  It  was  obviously  the  scheme  of 
the  will  that  the  division  ot  the  estate 
"sbonld  be  equal."  Wonld  not  tbe  allot- 
ment ot  dower  In  tbe  land,  which  was  to 
be  sold,  neceaaurlJy  defeat  that  Intentloo 
as  to  equality,  giving  tbe  widow  more  and 
the  other  parties  less  than  was  Intended? 
"  Tbe  claim  of  do  wer  during  the  lifetime  of 
tbe  husband  is  contingent  and  Inchoate. 
It  cannot  beenforced  until  after  his  death; 
and  when  he  devises  the  whole  of  his  es- 
tate ont  ot  which  it  Is  to  be  taken  to  his 
wife  and  children,  to  be  equally  divided 
among  them,  her  asserting  her  claim  of 
dower  not  only  disturbs  her  cotenants  In 
the  enjoyment  ot  their  estate,  but  defeats 
the  main  object  of  the  testator,— an  equal 

eartltlOD  of  the  property."  Bailey  v. 
ioyce.4Strob.  £a.84;  Hair  t. Goldsmith, 
228.  C.  666;  Callaham  v.Roblnaon,80  8.  G. 
249,  9  8.  E.  Bep.  120.  Considering  the 
whole  ot  this  will  together,Icannot  doubt 
that  tbe  testator,  John  Bannister,  Intend- 
ed the  provisions  of  bis  will  tor  bis  wife  to 
be  a  substitute  and  satisfaction  of  all  bor 
claims  of  every  kind  on  blsestate,  including 
that  ot  dower;  and  that  to  allon  her  to 
retain  those  proTlslons  and  dower  in  addi- 
tion would  not  only  defeat  tbe  dearly  ex- 
pressed Intention  of  tbe  testator,  but  work 
an  Injustice  to  the  other  parties  concerned. 
1  do  not  overlook  tbe  tact  that,  commenc- 
ing under  the  old  law  by  which  the  legal 
existence  ot  the  wife  was  merged  In  that 
of  the  husband,  "dower"  baa  always  been 
I>i-i)perly  spoken  of  as  "a  favored  claim," 
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It  Ifl  tnn  tbat  latterijr  the  rlKtatsof  a  mar- 
tied  womao  bave  been  larg«7 Increased  In 
respect  of  ber  separate  estate,  homestead, 
etc.;  bat,  as  the  rlj^ht  of  dower  also  stfll 
remalDsto  ber,  I  think,  fa  reference  to  it, 
that  the  widow  shoald  always  have  the 
fullest  measure  of  Justice,  but  tbat  ber 
claim  for  dower  ahoald  be  considered  aa 
all  other  claims  are  considered,  and  d»- 
tarmined  according  to  the  facts  and  the 
law  ot  the  case.  We  agree  with  the  elr- 
ealt  ]udj;e  that.  It  being  admitted  that  the 
widow  claims  under  the  will,  she  Is  not  eu- 
tltlud  to  dower.  The  Judgment  of  this 
court  Is  that  the  Judgment  of  the  circuit 
court  be  affirmed. 

Pops.  J.,  concora. 

McIter,  C.  J.,  {dlssentlog.)  As  I  cannot 
concur  in  the  conclusion  reached  by  Mr. 
Juattce  McGowAN,  I  propose  to  state  very 
briefly  the  grounds  of  my  dissent.  Assum- 
ing, as  he  says,  that  in  each  case  the  quea- 
tlon  ia  one  uf  Intent,  and  that  each  case, 
as  It  ailses.  Is  to  be  determined  by  Its  own 
circumstances,  I  am  unable  to  discover 
anything  In  this  will  which  manifests  an 
Intent  tomaketheprovlaion  fortbewldow 
a  substitute  for  her  legal  right  of  dower. 
If  such  had  been  theintent.  It  would  have 
been  very  easy  to  say  so.  The  addition  of 
fonr  words,  **  In  lieu  nf  dower,"  would  have 
been  quite  suflflclent  for  the  purpose.  But 
there  are  no  such  words,  and  none  of  like 
Import,  In  this  will;  and.  In  the  absence  uf 
any  express  declaration  of  such  an  intent, 
the  only  question  Is  whether  It  Is  neces- 
sarily implied  in  what  the  testator  bus 
said,  for  that,  as  I  understand  It,  is  the 
well-settled  rule.  Such  an  Intent  cannot 
tw  implied  from  the  tact  that  the  devisees 
take  aa  ivnants  in  common,  as  in  BaUey 
T.  Boyce,  4  Strob.  Eq.  84;  and  Hair  r. 
Ooldemltb,  £2  S.  C  566,rorthe  beneficiaries 
here  do  not  so  take ;  nor  can  It  be  Implied 
from  the  directions  to  the  executors  to 
sell,  aa  ia  shown  by  the  cases  of  French  v. 
Davlea,  2  Yes.  Jr.  672;  Adslt  v.  Adi<It.  2 
Johns.  Gb.  448;  Gordon  v.  Htevens,  2  Hill, 
Eq.  46.  It  most  certalnlycannot  be  implied 
from  the  fact  that  the  allowance  of  dower 
would  reduce  the  value  of  the  provision 
made  tor  the  other  beneficiaries,  tor  that 
happens  In  every  case.  Whilden  t.  Wfall- 
den,  Biley,  Eq.  208;  Braxton  t.  Freeman, 
6  Bleb.  Law,  85;  Sumerel  t.  Sumerel,  34 
B.  C.  89, 12  B.  S.  Rep.  982.  Nor  can  It  be 
Implied  from  the  faet  that  to  allow  the 
dower  wonld  disturb  the  equality  pro* 
Tided  for  In  the  will,  aslnCallabam  v.  Rob- 
inson, 80  S.  C.  240,  9  S.  E.  Hep.  120,  for  the 
obTions  reason  tbat  equality  was  notcon- 
templated  or  provided  for  In  this  will;  for, 
while  it  is  true  that  the  testator  dtjes  di- 
rect tbat  the  proceeds  of  the  sales  aud  col- 
lections  required  by  the  second  clause  of 
the  will  shall  be  divided  Into  two  equal 

gerts,  yet  one  of  those  portions  Is  given  to 
avid  Bannlater,  or  his  sons,  absolutely, 
while  the  other  portion  Is  not  given  to 
the  widow,  but  the  same  is  to  be  held  by 
the  executors,  managed  and  controlled  by 
tbem,  with  a  direction  to  pay  over  ttaean- 
Doal  Income  thereof  to  the  widow  dnrtng 
ber  life,  and,  npon  ber  death,  tbat  halt  is 
given  to  the  sons  ot  David  BannfBter,.ab- 


solutely.  In  addition  to  this  restricted 

gro vision  tor  the  widow,  testator  gives 
er  all  of  his  household  and  kitchen  foml- 
tore;  bo  that  the  practical  result  is  that 
the  widow  is  left  without  a  particle  of 
property  which  she  can  call  her  owu  and 
over  which  she  can  exercise  any  dominion 
or  control,  except  the  paltry  bequest,  out. 
of  an  estate  estimated  to  liewortli  $12,0t)0, 
of  the  household  and  kitchen  furniture. 
It  seems  to  me  clear,  ther^ore^  tbat  the 
idea  of  equality  In  the  provisions  made  fur 
his  bencflcinrles  wns  not  present  to  the 
mind  of  the  testntor  in  making  his  will. 
But  in  addition  to  this,  as  I  understand 
it,  one  ot  the  main  objects  In  secorlng  to 
tbe  widow  the  right  of  dower  is  to  pro- 
vide her  with  a  home.  Yet  here,  under  tbe 
construction  given  to  this  will,  the  widow 
Is  not  only  deprived  of  her  home,  but  Is 
left  without  a  siiot  of  ground  which  she 
can  claim  as  her  abiding  place  even  for  life, 
and  the  only  property  which  Is  given  to 
her  absolutely  Is  the  bouaebold  and  kitchen 
furniture,  without  any  htiuse  or  kitchen  in 
which  it  can  be  used.  I  cannot  tbink  tbat 
the  testatorinteuded  any  such  result;  but, 
on  the  contrary,  knowing,  as  he  must  be 
presumed  to  know,  that  he  had  no  power 
to  dispose  ot  bis  wife's  dower,  his  inten- 
tion was  that  She  should  retain  that  right 
in  addition  to  the  provision  made  for  ber 
in  hts  will,  and  tbat,  when  he  directed  his 
executors  to  sell  all  of  his  real  estate,  he 
meant  what  he  said,  and  did  not  mean 
that  they  should  sell  what  he  had  no  legal 
right  to  dispose  of,— the  wife's  estate  of 
dower.  As  is  said  by  Dabgan,  Ch.,  in  his 
circuit  decree  in  Cunningham  v.  Shannon, 
4  Rich.  Eq.  at  page  140,  which,  upon  this 
point,  was  affirmed  by  the  court  of  ap- 
peals: "Dower  Is  a  right  which,  inchoate 
daring  the  coverture,  becomes  absolutely 
vested  In  the  wife,  as  an  estate,  on  the 
death  of  her  husband,  and  is  as  much  be- 
yond his  control  or  power  of  disposition 
as  her  own  Inheritance.  It  noX  being  his 
to  give,  every  devise  which  he  makes  ot  the 
land  apon  which  the  right  ot  dower  at- 
taches is  presumed  to  be  given  subject  to 
the  legal  estate,  unless  the  contrary  ap- 
pears 00  the  face  of  the  will  In  express 
words,  or  by  the  strongest  kind  of  impli- 
cation.** 


(37  S.  C.  BJ7) 

GOBB  T.  OLARKB  et  al. 

(Snprone  Coort  of  South  Oar<diaa.    Nov.  17, 
18020 

Wiixs  Danss  to  Illboitiha.ts  Ckiu>bb>i— Ta- 

LIOITT. 

Under  Gen.  St  S  1866,  which  declares 
void  any  legacj,  in  excess  of  one  fOTirth  of  te»* 
tator's  estate,  to  an  illegitimate  child  of  testator, 
or  its  mother.  In  ercluston  of  tiis  lawful  wife  or 
children,  where  a  testator,  having  lawful  chil- 
dren,  after  devisInK  to  his  illegitimate  children 
one  fourth  of  his  estate,  devised  a  sum  to  bis  ex- 
ecutor with  an  Quderstandins  that  the  latter 
should  use  such  lesacT,  sIsol  zw  the  benefit  of 
such  illegitimate  coildreii,  the  legacy  is  void. 
Melver,  0.  J.,  dissenting. 

Appeal  from  common  pleas  etrctrit  conrt 
of  York  coonty;  T.  B.  Fbmbb,  Judge. 
Action  In  eqoity  by  Kate  B.Gore  against 
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OOBE  e.  CLARKE. 


James  L.  Clarke  and  Joseph  F.  Wallace, 
executors  of  the  estate  of  Benjamin  F. 
Urlf^R,.  deceased.  Defeudantf)  had  decree, 
and  pluintlO  appeals.  KeTPTBed. 

FoMawlDK  are  tbe  opinion  and  decree  of 
the  court  below:  ' 

"This  case  was  beard  by  me  at  the  term 
of  the  court  held  iu  November,  1^91,  on  the 
plendingB  and  ttstimony  taken  before  me, 
and  by  comrolHSlon  and  on  arguments  of 
counsel.  Beojamln  F.  BrljjCtiB.the  testator, 
hy  his  last  will  and  testament,  gave  to 
Lcjulsa  0.  Uassey,  a  woman  with  whom 
he  had  lived  In  ndoltery,  and  thidr  three 
Illegitimate  children,  odo  fourth  part  of 
hfsestate.  The  testator leftsurvlvlng  him, 
also,  his  lawful  wife  and  their  two  chil- 
dren, tbe  plaintiff,  bis  dauehter,  and  a 
son.  tn  whom  he  gave  nothing  by  his  will, 
except  the  sum  of  flfty  dollars  each  to  his 
children.  By  the  will  the  balauce  of  tbe 
estate  was  given  to  tbe  defendant  James 
L.  Clarke,  by  the  following  words:  'Item 
V.  All  the  balance  uf  my  estate,  both  real 
and  personal,  of  every  nature  and  de- 
scription whatever,  I  will  and  bequeath 
and  devise  to  my  friend  James  L.  Clarke, 
hift  heirs  and  assigns,  forever.*  There  Is 
uothinR  before  me  to  show  how  much 
property  la  held  under  this  clause  In  tbv 
will:  no  statement  as  to  tbe  amount  ap- 
pearins  In  the  pleadings  or  testlmouy. 
The  complaint  alleges  that  this  gift  In  the 
will  to  James  L.  Clurke  was  upon  the  se- 
cret trubt  and  confldeoce  that  be  would 
hold  the  same  for  the  nee  and  benefit  of 
Louisa  C.  Massey  and  her  three  Illegiti- 
mate uhildreu.and  claims  that  tbe  same  Is 
tber^oreTOld,  under  aection  1866  of  the  Gen- 
eral Statutes,  and  that  the  property,  there- 
fore, goes  to  the  plaintiff,  her  mother  nud 
her  brother,  as  the  distributees,  under  our 
statute  for  tbe  distribution  of  Intestate 
estates.  The  complaint  asks  for  an  Injunc- 
tion, and  for  other  relief. 

"The  teatimony  of  Major  Hart,  tbe 
counsel  who  direw  the  will,  as  to  what  was 
said  by  the  Intestate  In  reference  to  his  In- 
tentions in  making  the  will  as  he  did,  Is 
competent,  because  the  communications 
were  made  to  him  for  tbe  express  purpose 
of  being  revealed  on  a  contingency,  which 
has  happened.  None  of  the  declaratians 
of  BriggH,  however,  as  to  tbe  Intentions 
with  which  he  gave  hla  estate  to  the 
defendant  Clarke,  are  competent  to  aOect 
Clarke,  unless  the  same  were  brought 
home  to  Clarke  before  the  death  of  BriggR. 
Id  Utickland  v.  Aldridge,  d  Yes.  518,  Lord 
Eldon  quotes  as  authority  Addllngton  v. 
Caun,  3  Atk.  141,  in  which  be  says:  'Lord 
HARDWiCKb:  was  clearly  of  the  opinion 
that,  there  being  nothing  Id  the  will  at- 
taching a  trust,  11  tbe  testator  after- 
wards, by  an  unattested  paper  expressing 
hlsown  Intention, not  communicated, said 
the  purpose  was  to  devote  tbe  estate  to  a 
charitable  purpose,  tbe  devisee  might  ob- 
ject that  be  bad  taken  under  a  will  well 
executed.  Bat  that  la  perfectly  different 
from  the  case  of  a  devisor  expressing  In 
the  paper  a  trust  which,  by  contract  with 
the  devisee,  led  to  that  devise.'  The  fact 
that  there  was  some  promise  on  tbe  part 
of  tbe  devisee  was  Important,  and  be  was 
compiled  to  answer  the  bill,  so  as  to  ad- 
mit or  deny  the  promise,  or,  as  X  onJer- 


stand  tbe  case,  theeommnnication  to  him 
of  the  testator's  intention  from  which  a 
promise  would  he  inferred.  This  case  was 
In  reference  to  a  devise  to  charitable  uses, 
which  were  void  In  tbe  an  me  manner  as 
devises,  etc.,  are  void  under  section  1806 
supra.  'The  case  would  be  different,  how- 
ever, if  tbe  devisee  had  induced  tbe  testa- 
tor to  give  bim  the  estate  absolutely,  an- 
derau  aasurancethat  tiieunattested  paper 
was  a  sufficleut  declaration  of  tbe  trust 
for  a  charity,  or  under  a  promise,  either 
express  or  implied  by  silence,  that  If  the 
estate  were  devised  to  him  he  would  per- 
form the  trust.  •  •  *  ButU  the  will  is 
first  made  in  favor  of  A.  and  B.,  and  the 
secret  trust  la  then  communicated  only  to 
A.,  tbe  gift  will  be  flxeU  with  a  trust  with 
regard  to  A.,  bnt  not  with  regard  to  B.* 
See  IJerm.  Wills,  (Ed.  of  Lynn  &  Co.,  1880,) 
pp.  438,  439.  and  cases  cited.  Tbe  trust 
which  renders  the  devise  void  is  founded 
on  a  prom^  either  express,  or  implied 
from  silence,  is  there  any  authority,  on 
which  [  am  at  liberty  to  rely,  which  applies 
a  different  rale  to  cases  like  the  one  before 
the  courtT  In  Taylor  v.  McRa,  3  Bich. 
Eq.  106,  tbe  court  of  appeals  In  equity, 
Chancellor  Wabdlaw  delivering  tbe  opin- 
ion of  tbe  court,  uses  the  following  lan- 
guagd:  *  It  Is  aaid.  however,  that  tbe  gift 
to  the  plaintiff,  being  on  tiie  contingency 
expressed  In  the  will,  [that  the  previuusde- 
vlse  to  tbe  illegitimate  children  should  be 
declared  void  by  any  court  In  this  state 
authorized  so  to  decide,]  affords  indubi- 
table evidence  of  tbe  purpose  of  the  testa- 
tor to  evade  the  act  nf  1795.  It  may  be 
conceded  that  such  was  tbe  purpose  of  tbe 
testator,  If  to  keep  the  provisions  of  the 
will  out  of  the  operations  of  the  act  can 
be  called  an  evasion ;  but  surely  it  Is  not 
tbe  province  of  tbe  court  to  nsurp  legisla- 
tive power,  and  extend  tbe  act  to  cases 
not  within  Its  enactments.  The  act  does 
not  declare  void  gifts  to  a  stranger  l>y  an 
adulterer,  or  the  father  of  bastard  chil- 
dren, and  It  may  be  welt  doabted  whether 
such  abridgment  of  the  Jus  dispoaetidl 
would  everhnve  met  with  favor  uf  the  leg- 
islature.* It  la  for  tbe  legislature,  and  not 
for  US,  to  correct  any  supposed  mischief  In 
the  present  law  on  this  and  all  subjects. 
*  It  Is  here  held  that  a  mere  purpose  on  tbe 
part  of  the  testator,  admitted  to  exist, 
cannot  render  tbe  devise  void.*  Even  tbe 
dissenting  Chancellor  Daro&n  sayn:  'If 
there  were  a  direct  and  secret  understand- 
ing between  tbe  testator  and  himself  that 
he  should  hold  for  tbe  benefit  of  the  il- 
legitimates, on  proof  of  that,  the  gift  to 
him  would  be  vacated  on  application  of 
tbe  wife;  bat,  fis  regards  Taylor,  uo  such 
frandulmt  intent  or  violation  of  the  act 
appeuw  on  thefaee  of  Uie  will.  The  moral 
obligation,  be  might  or  might  not  fulfill, 
as  his  own  sense  ot  duty  or  honor  might 
dictate.' 

In  this  case,  as  in  those  with  respect  to 
charities,  It  seems  to  be  regarded  as  set- 
tled law  that  the  unlawful  trust  ronst  be 
expressed  In  tbe  will  or  other  writing,  or 
then  by  parol,  by  bringing  home,  befors 
tbe  death  of  testator,  tbe  unlawful  Inten- 
tion to  tbe  donee,  and  his  acceptance  or 
acquiescence  by  silence  when  communica- 
tion Ib  made  to  him-  The  case  of  •Belcher 
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r.  UeKdrojr,  11  Rich.  Eq.  9,  Is  one  whicb 
aliens  under  tbe  act  ot  It^l  In  reference  to 
tbe emancipation  ot  dlavea.  It  la  true.  It 
Ib  said  In  the  eyllubus:  'Where  a  elft  of 
■laves  is  made  by  the  donor  In  contra ven- 
tloD  of  tbe  act  of  184L  against  emancipa- 
tion, the  gat  la  Told,  whether  tbe  pnrpose 
of  tbedonorla  communicated  to  the  donee 
or  not.'  In  the  circuit  decree,  Chancellor 
Wardlaw  states  the  above  proposition, 
but  saya  that  the  conclusion,  however, 
does  not  rest  on  any  such  doubtful  prop- 
oslClons,  and  on  an  acceptance  of  the 
tmst  by  holding  the  defendants  liable  for 
the  acts  of  George,  .the  slave,  who  acted 
as  hlB  agent  Id  the  transaction.  The 
court  ot  appeals  In  eqnlty,  by  Chancellor 
OuNKiN,  shares  In  the  apprehension  uf  the 
circuit  chanceUur,  as  to  tbe  ease  with 
which  the  act  can  be  evaded,  H  neceusnry 
to  bring  home  to  tbe  donee  a  knowledge 
of  the  unlawful  purpose,  bat  proceeds  to 
place  Its  Judgment  on  Its  true  grounda,— 
a  knowledge  of  tbe  unlawfiil  pnrpose 
brought  bome  to  tbe  donee.  I  do  not  see 
BO  clearl>'  bow  tbe  case  of  a  voluntary 
donee,  who  takes  In  derofjatlon  of  the 
It^gal  rights. of  creditors,  can  be  considered 
as  analogous  to  this.  The  hpirs  and  dis- 
tributees have  no  rights  to  a  decedent's 
estate,  which  ho  may  not  defeat  at  his 
win  and  pleasure.  Creditors,  on  tbe  con- 
trary, have  a  right  to  proceed  agatnat  the 
property  of  their  debtor.  When  the  sale 
hi  for  valuable  consideration,  the  pur- 
chase money  Is  snpponed  to  stand  In  the 
place  of  that  which  la  sold.  If  there  la  an 
Intent  to  defraud  the  creditor,  and  this  Is 
-communicated  to  tbe  purchaser,  his  deed 
Is  void.  If  not  eummnnicated.  his  deed  is 
good.  In  voluntary  deeds,  no  fraudnlent 
Intent  Is  necessary.  In  order  to  avoid  the 
deed  as  to  creditors.^  8  Amer.  ft  Eng.  Euc. 
Law,  p.- 752,  note  7. 

"I,  tberelure,  regard  the  law  aa  eettled, 
in  these  caseti,  that,  In  order  to  render  the 
devises  and  legacies  of  this  bind  void,  the 
unlawfuUntent  must  appear  In  the  will 
oir  other  writing.  In  due  form,  or  then  by 
parol  declaration  communicated  to  the 
donee,  at  least  in  the  lifetime  of  the  tes- 
tator or  donor.  My  conclusion  from  the 
testimony  la  that  It  was  the  purpose  of 
Brlgga  that  Louisa  C.  Maasey  and  her 
three  Illegitimate  rblldren  should  have  tbe 
use  and  benefit  of  tbe  gi't  to  the  defend- 
ant James  L.  Clarke.  It  has  not  been 
proved  to  my  aatlsfactlon  that  Clarke  had 
any  notice  of  this  purpose  during  the  llle- 
tlmo  ol  Brlgga,  or  made  any  promise  to 
carry  out  such  trust.  Clarke  denies  the 
statement  ot  Huckabee  as  to  any  conver- 
sations with  him;  but,  If  all  Huckabee 
says  Is  true,  be  does  not  anywhere  Bay 
that  Briggs  told  him  (even  If  that  were 
evidence)  that  Clarke  had  notice,  or  that 
Clarke  admitted  to  him  that  notice  of  the 
trust  was  communicated  to  him  by  any 
one  In  the  lifetime  of  Brlgga.  What  he 
may  Intend  to  do  hereafter  Is  nothing  to 
tbe  purpose,  and  be  was  not  required  to 
Bay  when  on  the  stand.  Clarke's  credibil- 
ity as  a  witness  was  not  Impeached,  and, 
even  in  ft  case  where  he  has  much  to  gain, 
I  do  not  feel  at  liberty  to  reject  bis  testi- 
mony. Why  put  testamentary  disposi- 
tions In  writing,  and  have  that  writing 


earefolly  and  solemnly  attested  In  the 
presence  of  wltnesBes,  If,  without  any 
agreement  or  notice  or  procurement  on 
the  part  of  a  donee,  the  gift  may  be  swept 
away  by  parol  declarations  to  third  par- 
ties, uncommunlcated  to  tbe  donee?  If 
writing  is  neceasary  to  guard  the  provi- 
sions of  a  lawful  trust  from  the  uncertain- 
ties of  parol  testimony,  why  should  parol 
testimony  be  allowed  to  defeat  a  lawful 
trust  ur  lawful  gift,  when  the  Innocent 
donee  has  never  had  any  notice  of  the  al- 
leged unlawful  trusts,  and  has  no  means 
to  protect  himself,  which  notice  would 
have  afforded? 

"I  have  reached  my  conclusion  after 
much  consideration,  and  I  may  say  regret; 
but  I  must  Interpret  the  la  w,  and  not  un- 
dertake to  modify  it  so  aa  to  accord  with 
any  sentiment  uf  my  own  as  to  what  tbe 
defendant  Clarke  ought  or  ought  not  tu 
do  with  the  property.  It  Is  therefore  or- 
dered end  adjudged  that  the  complaint  be 
dlsmlBBed." 

Melton  «ft  Melton,  Alston  St  Patton,  and 
Wm.  B.  McCa.w,  for  appellant.  WIIbob  A 
Wilson  A  MeDow,  for  respondents. 

Pops.  J.  Benjamin  F.  Brlggs.  while  a 
citlsen  of  tblB  state,  having  a  living  wife 
and  two  children,  caused  a  last  will  and 
testament  to  be  prepared  for  him,  by  the 
terma  of  which  he  left  950  to  each  one  ot 
hie  children,  provided  thatonefourth  part 
of  his  wholeestate,  afterpayment  of  debts, 
should  be  equally  divided  among  three 
bastard  children  said  to  have  been  bome 
to  bim  by  Louisa  C.  Maasey.  and  that  tbe 
balance  of  his  whole  estate  tba«aft«-  re- 
maining afaould  vest  absolutely  In  bla 
friend  James  L.  Clarke.  Upon  Brlggs* 
death,  In  1885,  be  left  such  will  unrevoked. 
His  daughter,  Mrs.  Qore,  as  plaintiff,  now 
seeks  to  avoid  the  payment  by  tbe  execu- 
tors of  her  lather's  will  of  the  balance  of 
his  estate  to  James  L.  Clarke,  upon  the 
ground  that  be  was  to  receive  toe  same 
npon  a  secret  trust  tor  tbe  said  Iionisa  C. 
Maasey  and  her  three  children.  Jodge 
Frasbb  heard  tbe  case  at  March  term. 
1891,  of  the  court  ot  common  pleas  for 
York  county,  upon  the  pleadings,  testimo- 
ny taken  before  him,  and  deposition  of  ao 
absent  witness,  and  by  his  decree  denied 
plalntilf  the  relief  prayed  tor.  and  dis- 
missed the  bill.  From  thia  decree  the 
plnlntin  appeals  upon  several  grounda. 

It  is  not  denied  that  B.  F.  Brlgga  died, 
aurvlved  by  bla  widow  and  two  children, 
and  that  tor  a  number  of  years  before  his 
death  be  had  sustained  unlawful  relations 
with  Louisa  C.  Maasey,  and  that  she  bore 
him  three  children.  Under  the  laws  a< 
this  state  he  was  allowed  to  give,  by  wHI 
or  otherwise,  not  more  than  one  fourth  of 
hlB  estate  to  Louisa  C.  Massey  and  her 
children.  If,  however,  he  attempted  to 
provide  a  larger  portion  of  blaestate  thau 
one  fourth  for  them,  bla  wife  or  children 
eould  defeat  such  Increased  gifts  or  de- 
vises. It  Is  not  claimed  here  that  such  il- 
licit otiaprlug  are  given  directly  more  tbun 
snch  one  fourth  of  hla  estate,  but  it  tm 
Btrenoonsly  urged  that  the  bequest  tu 
Jamea  L.  Clarke  la  npon  a  secret  truat  for 
aucb  illegitimate  children.  Here  is  the 
contention.  Judge  Fbabbb,  la  his  decree^ 
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flndB  It  as  a  fact  that  the  teatator's  par- 
pose  was  ttaat  Loulna  C.  Masaey  and  ber 
thnte  UlegtUmate  children  abuuld  have  the 
ase  and  bennfit  of  the  cirt  tu  Jatoes  L, 
Clarke;  bat  he  declines  tu  enlorce  an^ 
trust  as  to  sach  gift,  as  afcalnst  James  £. 
Clarke,.  upoD  the  ground  that  he  is  not 
Batisflcd.  from  the  teHtlnjonj  before  blm, 
that  James  L.  Clarke,  during  the  lifetime 
of  the  testator,  had  ever  been  Informed  of 
the  testator's  Intention  tu  create  such  a 
trust.  The  several  K^ounds  of  appeal 
urge  that  the  circuit  judge  wan  In  error. 
It  la  sagirasted  that  sections  1785  and 
1866  of  the  General  Statutes  render  any 
provision  directly  orindlrectly  made  in  fa- 
Torof  illegitimate  children,  over  one  fourth 
of  the  net  estate,  void,  when  tbe  purpose  of 
the  testa  torls  established,  even  if  the  stran- 
ger beneficiary  did  not  know  before  the 
death  of  thetestator  ut  the  trust  intended 
to  be  attached  by  thetestator  to  his  boun- 
ty. Again,  it  is  contended  that  the  circuit 
Judge  erred  In  deciding  that  the  teMtlmony 
In  this  case  failed  to  establish  a  knowl- 
edge by  James  L.  Clarke,  during  the  life- 
time of  the  testatqr,  Brlggs,  of  the  secrat 
troBtattacbe^  bytestatorto  hi0(Clatke*s) 
bequest. 

We  will  not  addertake  to  review  the  de- 
cisions of  this  court,  rendered  in  constru- 
ing this  provlalon  ol  our  laws.  We  are 
content  to  adopt  the  language  of  that 
great  Jurist,  Cbaacellnr  Jounstun,  In  an- 
nounclog  the  Judgment  uf  the  court  In  the 
ease  of  Bradley  v.  JUiwry.  1  Speer,  Eq.  1: 
"I  regard  the  statute  as  remedial,  and  I 
conceive  that  it  should  be  so  construed  as 
to  Bumtreaa  the  mischief  contemplated  by 
it."  But,  as  was  said  by  the  samecban- 
cenor  in  Hull  r.  Hull,  2  Strob.  Eq.  1S8,  **in 
eonslderlng  the  act  with  reference  to  Its 
general  Intentloa,  It  must  be  remembered 
that  there  are  few  rights  more  valued  by 
the  eltlsen,  or  more  uniformly  respected 
by  the  legislature,  (of  which  we  have 
abundant  evidence  In  this  very  statute,) 
tban  the yaa  diftpoDendl;  and  no  construe* 
tlon  In  abridgment  of  thlsrlghtcanbecon- 
tormableto  thesplrltand  Intent  of  the  act, 
except  when  the  abridgment  arises  neces- 
sarily from  the  application  of  the  act  to 
the  cases  which  it  describes,  or  becomes 
necessary  in  carrying  Its  provisions  Into 
eftoetas  provisions  of  a  remedial  atatote." 
Aa  was  said  by  Chief  Justice  HcIveb  In 
Massey  v.WaUaeek89B.C.  JE4, 10  S.E.Bep. 
987,  in  reference  to  this  provision  of  our 
law:  "Its  terms  are  very  sweeping,  and 
it  forbids  a  person  having  a  wife  or  lawful 
children  from  giving  to  a  woman  with 
whom  be  lives  in  adultery,  or  to  his  bas- 
tard children,  more  than  one  fourth  of  the 
clear  value  <rf  bis  estate,  either  by  deed  or 
will.  *or  by  any  other  ways  or  means 
whatsoever.'  *  Both  parties  to  this  con- 
troversy admit  alt  these  provisions,  and  the 
effect  given  to  them  In  the  many  decisions 
of  our  courts  io  construing  them.  But  it 
Is  contended  -by  the  appellant  here,  in  the 
flrst  place,  that  the  testator  has  attempt- 
ed to  evade  the  law,  and  that  such  at- 
tempt must  be  decided  to  be  unavailing, 
because  the  cireoit  Judge  has  derided  that 
aoch  was  bis  purpose,  DOtwltbstanding  it 
la  eoDtended  or  tlw  leapoadMit  Janus  !«. 


Clarke  that  he  bad  an  information  ut  such 
Illegal  intention  of  the  testator  In  his  Ufe- 
tlQie. 

The  case  relied  upon  by  the  circuit 
Judge  to  support  bis  view  that.  It  Clarke 
did  not  have  information  of  testator's  in- 
tention before  bis  death,  his  bequest  must 
stand,  is  that  of  Taylor  v.  McKa.  3  BIch. 
Eq.  96.  In  the  last-mentioned  case,  by  the 
express  terms  .uf  the  wUl  of  McRa,  a  pro- 
vision was  madu  in  favor  of  a  atranger,. 
Taylor,  coupled  with  a  request  in  these 
words:  "To  bis  special  kindness  and  at- 
tention I  comm'lt  my  beloved  daughter 
and  8on,'*(both  lllegitlma Ce, ) " and  Invoke 
for  thpm  his  most  kind  attention  and  pro- 
tection." McBa  bad  a  wife  living  at  his 
death,  though  she  had  been  separated 
from  him  fur  more  than  30  years.  This 
wife  was  a  lunatic,  her  estate  being  maa- 
aged  by  acommittee.  He  had  no  children, 
but  had  several  grandchildren.  The  deci- 
sion of  the  court  was  that  there  was  no 
trust  raised  by  the  use  of  the  words  of  the 
testator  in  glvlug  Taylor,  in  fee  simple, 
three  fourths  of  his  estate,  notwltbatand- 
ing  tbe  use  of  the  words  quoted  above, 
"To  his  special  kindness  and  attention  I 
commit  my  beloved  daughter  and  son," 
etc.  In  the  ease  of  Taylor  v.McRu.supra, 
it  will  be  discovered  that  tbe  court  con- 
strued the  words  of  the  will  on  its  face,— 
there  wereno circumstances, outside  of  the 
will,  relied  upon  to  create  any  trust  In  the 
beqaeat  to  Taylor;  and  tbe  court  held: 
**lt  is  not  pretended  that  there  Is  any  se- 
cret trust  on  the  part  of  the  plaintiff  for 
tbe  illegitimate  children,  and  it  Is  conced- 
ed that  the  g^ft  to  the  plaintiff  makes  him 
tbe  absolute  proprietor  of  tbe  estate,  an- 
less  the  terms  of  the  will  create  an  express 
trust.  The  course  of  courts  of  equity,  uf 
late  years,  has  been  against  theconveralon 
of  legatees  Into  trustees  by  vague  expres- 
sious  of  wishes  or  recommendations  in  tbe 
disposition  of  the  estate,  (Sale  v.  Moore, 
1  Sim.  634;  Meredith  v.  Heiieage,  Id.  542; 
Wright  V.  Alkyns,  1  Turn.  &  R.  143;)  and 
here  there  Is  nothing  more  than  a  com- 
mendation of  his  children  by  the  testator 
to  tbe  kindness  and  protection  of  bis  exec- 
utor, without  reference  to  the  estate,  and 
after  a  contingent  gUtlhereof  In  fee."  We 
have  quoted  thus  freely  from  that  decision 
to  sbowtUatthecourt.lotbeeaserelied up- 
on, expressly  decided  that  the  words  of  tbe 
will  oreSited  no  trust,  and  expressly  an- 
nounced that  there  was  no  reliance  upon 
any  secret  trust.  Under  such  circum- 
stances, we  are  at  a  loss  to  perceive  the 
force  and  effect  given  by  the  circuit  Judge 
to  the  case  of  Taylor  v.  McBa.  It  does 
not  pretend  to  apply  to  the  cases  of  se- 
cret trusts.  On  the  contrary,  It  guardedly 
avoids  deciding  such  a  case.  We  mast, 
therefore,  look  elsewhere  for  the  principles 
to  govern  us  In  the  true  construction  to 
be  applied  here.  No  one  for  a  moment 
gainsays  the  proposition  that  a  man  can 
give  his  property  to  a  stranger,  at  the 
sacrlflee  ol  tlieclalina  of  those  wbo  aboold 
be  Dearest  and  dearest  to  him.  In  our 
private  Judgment,  we  may  denounce  blm 
for  hlB  disregard  of  his  own  blood,  but  yet 
it  is  bla  right,  and  he  may  exercise  it  if  be 
soea  proper.  Tbe  view  that  la  to  be  con* 
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Mdered  Is,  baa  a  man  a  right  to  circom- 
vent  the  law  by  means  of  a  beqaest  to  a 
Htranger,  coupled  with  a  secret  trust  for 
bis  Illegitimate  cblldren?  And  wv  do  not 
propose  to  lose  sight  of  the  true  point  Id 
issoe.  Again,  we  remark  that  the  circnit 
}udge  In  this  case  has  found  as  a  fact, 
from  which  there  IsDoappeal,  that  Brtggs, 
the  testator,  intended  tbis  bequest  to 
Clarke  to  Inure  to  the  benefit  uf  Ms  illegit- 
imate children,  to  the  exduslon  of  bis 
own  legal offspriDg.  The  lawsof  this  com- 
monwealth declare  null  and  void  any  gift, 
devise,  or  any  other  device  whatsoever 
whereby  a  person  intends  any  more  than 
onefonrth  In  the  clear  of  bis  estate  to  go 
to  his  Illegitimate  i-h11dren.  provided  the 
wife  ur  child  alone  can  raise  the  question. 
This  scheme  was  most  cunningly  devised. 
The  respuDdent  Clarkeaays  he  knew  noth- 
ing of  ltduring  the  lifetime  of  ttie  testator. 
If  the  testator's  personal  representative 
was  making  this  question,  It  Is  easy  to  see 
that  be  would  fall.  But  the  contest  Is 
made  by  the  child  of  testotor,— not 
throaKi)  l>lm,  but  asalnHt  him.  That  <^bl)d 
seeks  now,  nut  what  such  testator  pro- 
vided for  blm,  but  rather  an  estate  that 
thelawgirea  such  child  as  a  penalty,  so 
tu  speak,  for  an  effort  to  nullify  Its  pro- 
vltdous.  There  Is  nut,  nor  can  there  be, 
any  valuable  consideration  moving  from 
Clarke  In  regard  to  this  bequest.  He  is 
nothing  but  one  who  has  fuuad,  if  we 
could  adopt  his  views,  a  valuable  treasure, 
without  trouble  ur  expense  at  his  bauds. 
It  is  possible  that,  it  the  contest  were  be- 
tween tlie  lliegrtlmatechlldrcnand  himself, 
there  might  be  some  virtue  in  his  posi- 
tion. But  not  au  an  to  the  legitimate  cbil- 
dren  of  Briggu,  the  testator. 

We  have  no  decision  directly  bearing 
upon  this  precise  point  arising  In  the  con- 
struction of  the  bastardy  act.  There  are 
some  very  strong  expressions  that  occur 
In  the  decree  on  the  circuit  by  Chancellor 
Wabdlaw,  and  In  the  Judgment  rendered 
by  the  court  of  appeals  in  tbf>  case  of 
Belcher  McKelvey,  11  Rich.  Eq.  In 
this  last  case,  it  seems  that  one  Robert 
Tucker,  of  LiaarenB,  liad  eight  negro 
slaves.  In  April  1^,  be  made  a  deed  to 
W.  W.  Belcher,  of  Abbeville,  in  considera- 
tloD  of  $1,000,  for  one  of  the  stuves,— 
Ueorge,  by  name.  Bat  in  June,  1864,  be 
made  a  deed,  for  the  consideration  of 
lore,  good  will,  and  affection  for  his 
friend  W.  W.  Belcher,  and  $50,  for  the 
seven  slaves  still  remaining,  reserving  a 
life  estate  in  himself.  The  proof  showed 
very  clearly  that  the  grantor  did  not  even 
know  W.  W,  Belcher,  but  had  heard  he 
was  a  good  iuan.  It  was  also  made  evi- 
dent that  the  purpose  of  Tucker,  who  was 
80  yearn  of  age,  and  very  mach  under  tbe 
Influence  of  bis  negro  slaves,  was  to  have 
bis  slaves  emancipated.  The  leelatature 
of  this  state,  in  1»41,  had  enacted  a  law 
by  tbe  provisions  of  which  any  deed  or  be- 
quest of  negro  slaves  to  another.elther  up- 
on theeipreesed  condition  that  they  should 
be  emancipated  by  the  grantee  or  legatee, 
or  upon  any  aeeret  trust  for  that  purpose, 
was  declared  nnll  and  void,  and  that  such 
property,  upon  proof  of  each  illegal  pur- 
poBe,8boiildTeBtui  tbe  peraonal  repreae&t- 


atlve  of  such  donor  or  testator,  if  needed 
to  pay  his  debts,  or,  If  not  so  needed, 
should  be  vested  In  his  distributees  or 
next  of  kin.  McKelvey,  as  administrator 
of  Tocker,  after  bis  death,  disregarded  the 
deed  for  tbe  aeven  negroea  to  Belcher,  and 
thereupon  Belcher  filed  his  bill  in  equity. 
Without  repeating  the  testimony,  we  may 
say  It  was  clearly  established  that  Tucker 
hud  importuned  person  after  person  in 
Laurens  to  accept  a  deed  for  the  negroes 
under  this  trust,  that  they  should  be  eman- 
cipated ;  and  Belcher  admitted  that  he  re- 
garded blmseir  bound  by  an  obligation  of 
this  cbaratcer,  notwIthBtaoding  he  was 
personally  uuacqnalnted  with  Tucker, 
and  bad  received  no  communication  from 
him.  The  court  of  appeals  decided  that 
Belcher  was  entitled  tu  hold  George,  hav- 
ing paid  full  value  for  him,  hut  that  the 
remaining  slaves  sbnnld  be  delivered  up 
to  the  f^ersuns  entitled  thereto  under  the 
proviuiuuB  uf  tbe  act  of  1841.  No  doubt 
exists  that  tbe  legislature  intended  by  its 
provisions  to  protect  the  public  interests, 
but  it  will  be  observed  that  any  property 
recovered  under  its  mandates  should  vettt 
as  the  law  would  have  vested  It  If  the  do- 
nor or  testator  had  no^  attempted  to 
evade  the  law.  In  cbe  circuit  decree 
Chancellor  Wardlaw.  when  be  comes  tu 
discuss  the  effect  of  the  sections  of  tbe  act 
of  1841  upun  sales  and  voluntary  dona- 
tiuus  of  slave  property  on  trusts  declared 
unlawful  by  its  provisions,  be  points  out 
very  suggestively  what  may  prove  an  Im- 
portant feature  of  the  la  win  the  proper  de- 
cision of  the  case  at  bar.  He  says:  **I 
suppose  a  sale  [Italics  oars]  ou  tbe  aula 
ful  trusts  mentioued  in  tbe  second  and 
third  sections  of  the  act  of  1841— particu- 
larly the  latter  sectlun—  is  no  less  liable  to 
bedeclared  void  tbanavoluntarydonation, 
altbonfph  there  Is  wQre  Inffuence  in  h  mere 
f^ft  tbun  a  Haie,  in  aiding  the  implUsatiun 
vf  till)  trust  Itsfl,  [italics  oura.]  It  Is  not 
clear,  when  the  donee  Is  a  mere  volunteer, 
that  it  is  not  enough,  to  bring  the  gift 
witblu  the  scope  of  the  act,  that  thedonor 
certainly  intends  an  vnlawfai  truat,iitHl- 
Ics  ours,]  aitboagh  tbe  donee  may  not  Aa 
fiilly  coMoizunt  of  it.  If  the  trust  be  not 
executed,  the  donor  is  defrauded;  and. 
whether  It  be  or  not,  there  is  an  attempt 
to  defeat  the  policy  declared  by  theiegia- 
lature  by  the  enactment.  It  Is  dlfflcalt  to 
convert  one  into  a  trustee  wltboat  bis 
consent,  and  tbe  trast  In  tbe  act  moat  al- 
ways be  In  the  donee,  and  merely  the  crea- 
tion, or  attempt  at  creation,  of  the  trnat 
on  the  part  of  the  donor.  Still  a  done**, 
or  other  peraoa,  should  not  be  allowed  to 
take  advantage  from  the  (taud  of  afi- 
otfter,  and  one  may  naturally  suspect 
fraud,  or  oarpoae  to  create  a  tmat,  when 
unreasonable  and  extravasant  bounty  la 
conferred  on  him  by  a  stranger." 

We  should  be  candid,  and  state  that, 
notwithstanding  this  reasoning  on  the 
part  of  the  chancellor,  bla  coDclnsloD  <rf 
this  branch  of  tbe  case  was  not  rested, 
as  be  expressed  It.  "on  aueb  doobtful 
propositions. '  Wbeo  this  esse  reached  the 
court  uf  appeals,  Cbancellor  Ddnkin,  re- 
ferring to  the  matters  Joat  quoted  from 
tbe  elreult  decree  at  Cbancellor  Wabuuw, 
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■aid:  "And  I  ibare  In  tiie  appreheoBion 
of  tbe  circuit  chancellor  that  the  parposes 
of  the  act  nilgbt  be  easily  fruatrated,  U  It 
were  necesBary  to  hrlng  borne  to  tbe 
knowledge  of  the  voluntary  donee  the  un- 
lawful dealgna  of  tbe  donor.  In  tbe  analo- 
gouB  caee  of  a  Tolnntary  deed  in  fraud  of 
creditors.  It  Is  not  nnreiwary  to  establlBb 
tbe  scleater  on  tbe  part  of  tbe  donee.  In 
Story,  Eq.  PI.  §S51,  tbe  authority  of  Po- 
tbler,  and  other  ctTll-law  writers.  1b  cited 
for  the  doctrine  apptlcabln  to  this  class  of 
cascrs.  It  WM8  tbe  rule  of  tbe  civil  law  to 
avoid  all  alienations  or  other  dispimltlonB 
of  their  property  made  by  debtors  to  de- 
fraud their  credltotH.  Hence,  all  such  dla- 
poBttions  were  annulled,  whether  the  do- 
nee knew  of  the  prejudice  intended  to  tbe 
creditors  or  not.  In  the  language  of  Po- 
tbier,  the  inquiry  is  not  whether  he  to 
whom  the  Kitt  was  made  knew  of  tbe  In- 
tention of  tbe  donor,  but  only  whether 
tbe  creditor  was  defrauded.  The  volan* 
tary  douee  bns  no  canse  of  complaint,  ex- 
cept tbat  be  la  not  ptmuitted  toenjoy  that 
wbicb  tbe  donor  bad  no  right  to  give 
away"  Here,  also,  candor  requires  os  to 
say  the  court  of  appeals  did  not  base  their 
decision  upon  this  reasoning;  for  tbey 
found  that  Belcher  had  knowledge  of 
Tucker's  unlawful  Intentions. 

Why  aboold  ve  say  tbe  act  ot  1841  was 
aimed  to  suppresa  conduct  preludlcial  to 
the  public,  and  deny  the  same  virtue  to 
tbe  bastardy  act  uf  17»5?  The  fruits  or 
penalties  in  each  Inured  to  the  benefit  ot 
private  persons.  The  mischief  which  was 
designed  to  ba  corrected  related  to  the 
public.  In  each  act.  'Viby  Is  not  the  pres- 
ervation of  domeatlc  happiness,  and  the 
aappression  of  Utogal  eondnct  In  husbands 
and  fatbera,  as  eloaely  allied  to  tbe  public 
Intereats  as  tbe  preservation  of  a  domes- 
tic Institution,  anefa  as  alavery  ?  Tbe  bas- 
tardy act.  while  designed  to  preserve  the 
rights  ol  tbe  wife  and  children  in  those 
cases  where  an  UDjnst  preference  by  the 
husband  or  father  of  his  mlstresa  or  ille- 
gitimate children  might  lead  such  husband 
or  father  to  ^ve  more  than  one  fourth 
part  ol  bis  net  estate  to  such  Illegal  eon- 
nectlons  ot  his,  was  also  designed  to  teach 
tbe  citlien  lessons  of  virtue  and  morality. 
In  tbe  case  at  bar,  II  the  legatee,  Clarke, 
was  not  apprised  of  tbe  illegal  purpose 
of  tbe  testator,  would  It  nut  be  a  fraud 
upon  such  testator  If  this  legatee  claimed 
this  property  as  bis  own,  absolutely? 
Being  a  voluntary  stranger,  no  considera- 
tion moved  tbe  testator  to  bestow  this 
gift  upon  bim.  It  Is  Impossible  for  Cla  rke, 
under  the  facts  developed  at  this  trial,  to 
rest  under  any  other  conviction  than  that 
Briggs,  the  testator,  coupled  with  the 
gift  an  obllgntloo  to  use  It  for  the  bene- 
fit ol  bla  illeglttmate  children,  for  whom 
be  bad  already.  In  his  will,  oroTlded  to 
the  limit  allowed  by  law.  If  beshould  dis- 
regard this  palpable  intention  of  his  bene- 
factor, he  would  be  lost  to  all  shame.  It 
he  should  regard  It,  and  execute  It,  be 
thua  contravenes  tbe  positive  lawa  olhls 
conn  try,  forbidding  socb  a  course.  Under 
oar  view  of  the  law,  he  shall  not  be  re- 
quired to  elect  either  course.  We  feel  It 
our  doty  to  adjudge—It  having  been  ra- 
ta bllataed  in  this  case  tbat  Brlggs,the  tes- 


tator, intended  the  gift  to  Clarke  to  he  for 
bis  lllvglttmate  children— tbat  all  the  es- 
tate tbat  was  given  to  James  L.  Clarke 
under  tbe  will  of  Briggs  shall  be  paid  to 
tbe  widow  and  two  children  ot  the  testa- 
tor by  tbe  executor,  J.  F.  Wallace. 

Having  reached  tbe  foregoing  conclu- 
sion. It  la  nnnecessary  for  na  to  discuss 
any  other  proposIttoDS  ot  law  or  fact 
herein  Involved.  It  Is  tbe  Judgment- of 
this  court  that  the  judgment  of  tbe  cir- 
cuit court  be  reversed,  and  that  the  ac- 
tion beremanded  to  tbe  circuit  court,  wltb 
directions  to  enforce,  by  suitable  proceed- 
ings, tbe  ctmclustuos  herein  announced. 

McGoWAN,  J.,  concurs. 

McTrsB,  C.  J.  I  dissent,  and  am  witling 
to  rest  my  conclusion  upon  tbe  reasoning 
employed  by  tbe  circuit  Judge. 


(lU  N.  C.  4G8) 

OOYAN  T.  OnsmNG  et  aL 

(Bivmae  Goort  of  North  Carolina.   Dae.  22, 
1882.) 

Vaotobb— AorioR  vor  Ovbrdravtb— NaouGBKca 
— BoaDBN'or  Proof. 

1.  Where,  In  an  action  by  s  factor  to  recover 
for  overdrafts,  the  prindoal  asserts  affirmatlrely 
the  nesilgence  of  the  &ctor  in  allowiog;  hu 
prodocta  to  be  sold  for  less  than  the  market 
price,  the  burden  is  on  him  to  prove  the  asser- 
tion; the  market  price  ruling  at  the  time  not 
being  bo  pecnlierly  within  the  knowledge  of  the 
factor  as  to  shift  the  harden,  even  though  the 
sales  wm  in  a  foreign  dty. 

2.  The  mere  fact  tbat  one  sells  products  as 
a  flactor  does  not  Impose  upon  him  the  burden  <tf 
provfaig  due  dlligaioe  in  tbe  sale. 

Appeal  from  superior  court.  Buncombe 
county;  James  H.  Mkbbiiion,  Judge. 

Action  by  Arthur  A.  Oovan,  trading  as 
Qovan  &  Co.,  against  Channcey  D.  Cash- 
ing and  S.  F.  Chapman,  trading  as  Cugb- 
ing  ft  Chapman,  to  recover  for  overdrafts 
made  by  defendants  on  account  of  certain 
shipments  ol  logs  to  plaintiB  at  Glasgow, 
Scotland,  to  be  sold  nn  commlasloo.  The 
fourth  defense  made  by  tbe  auBwer  was 
as  follows:  That  the  plaintiff,  by  his 
negligence,  carelessness,  mlsmanagem?nt, 
and  Ina  ttentlon  to  business  as  com- 
mission merchants,  suffered  the  said  logs 
to  be  sold  at  amneb  lower  price  than  they 
should  have  brought  on  the  market  of 
Glasgow,  Scotland;  and  that.  If  due  dili- 
gence bad  been  used  by  the  plalntlO  in  the 
handling  and  sale  ot  said  logs,  tbey  would 
have  brought  a  price  tbat  would  have 
been  far  more  than  sufBcient  to  pay  and 
discharge  all  advances  made  by  the  plain- 
tiff to  tbe  defendants,  by  reason  of  which 
these  defendants  have  been  damaged,  etc. 
Tbe  court  charged  that,  as  the  detenaants 
alleged  In  their  answer  that  the  plaintiff, 
by  his  negligence,  carelessness,  mismanage- 
ment, and  inattention  to  business  as  a 
eommlsslott  merchant,  suffered  tbe  defend- 
ants' logs  to  be  sold  at  a  lower  price  than 
tbey  should  have  brought,  tbe  burden  was 
upon  them  to  aatlsfy  tbe  jury  tbat  the 
plaintiff  did  by  bis  negligence  or  careless- 
ness, or  by  hla  mismanagement  or  Inatten- 
tion to  business  as  a  commission  mer- 
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chant,  suffer  tbelr  Ion  to  >  be  sold  for  a 
lower  price  than  they  Boonld  have  brought, 
and  that  they  muat  satisfy  the  Jury  by  u 
prepoDderance  of  the  erldeoce.  The  de- 
reDdMOts  excepted  to  this  part  ot  the 
charge,  and  Insisted  that,  as  it  was  pecul- 
iarly witbin  the  plaintiff's  knowledge 
whether  the  logs  were  or  were  not  sold  at 
a  lower  price  than  they  should  hare 
brought,  the  burden  was  upon  htm,  and 
upon  the  farther  ground  that,  plaintiff  be- 
ing a  commiuslon  merchant,  It  was  for 
bini  to  show  that  he  nsed  diligence  In  the 
sale  ot  tbe  logs.  Tbere  was  no  other  ex- 
ception. TbelssueB  sabmltted  to  tbe  ]nry 
and  their  answers  were  as  follows:  "(1) 
Is  the  tlrm  ol  Govan  &  Co.  composed  of 
Arthur  A.  Goran  alone?  Yes.  (2)  Did 
the  plaintiff,  by  his  negligtiQCO.  careless- 
ness,  mlumanagement,  and  inattention  to 
buBlneaa  as  a  commission  merchant,  suffer 
defendants*  logs  to  be  sold  at  a  lower 
price  than  they  should  have  brought? 
No.  (8)  Were  tlie  lt>g8  of  tbe  defendants 
obtained  from  tbem  by  tbe  plaintiff  by 
means  of  false,  fraudulent,  and  corrupt 
representations  as  to  thevalneof  said  logs 
in  the  marliets  ot  Glasgow,  Scotland,  and 
London  and  Liverpool  la  England?  No. 
(4)  What  damages,  U  any,  are  tbedefend- 
ants  entitled  to  recover?  None.  (6)  Are 
defendants  Indebted  to  tbe  plaintiff,  and, 
if  so.  in  what  sum?  Yes;  $2,475.17.  with 
legal  interest."  Judgment  was  given  for 
plaintiff.  Defendants  appeal.  AfUrmed. 

Tboa.  A.  Jones  and  T.  Davidaon,  for 
appellaots.  Cbaa.  A,  Jfoore,  for  appellee. 

MAcBAVt  J.  It  win  be  observed  that  tbe 
excpptlons  are  directed  to  tbe  charge  of 
tala  honor  upon  tbe  berood  issue.  Tbe  is- 
sue was  raised  by  tbe  fourth  defense  In  tbe 
answer,  and  tbe  reply  theroto.  The  sec- 
ond to  the  ninth  articles  of  tbe  complalat, 
Incloslve,  alleged  the  receipt  upon  consign- 
ment by  plaintiff  from  defendants  ofnu- 
merooB  shipments  ol  walnut  logs,  to  sell  on 
eommlsBloD,  and  tb«  advancement  by 
plalntitTa  agent  to  deCendaBta  of  apeeifled 
sums  ot  money  on  each  conBlgnmant;  the 
sale  of  said  logs  by  plaintiff  at  the  beet 
price  he  could  obtain,  for  sums  which, 
after  deducting  freight  and  all  propdrcom- 
missions,  charges,  and  expenses,  realised 
to  the  plaintiff  specified  sums,  much  lesB 
in  each  Instance  than  the  amonnta  alleged 
to  have  been  advanced  todeteudants  upon 
each  consignment;  and  alleging  an  indebt- 
edness trom  defendants  to  plaintiff  for  said 
sums,  with  interest.  The  corresponding 
articles  of  the  answer  admitted  that  tbe 
defendants  were  paid  the  sums  an  set  ont 
in  tbe  complaint,  and  the  consignments  of 
logs  as  alleged,  but  denied,  fur  want  of  In- 
formation saffldent  to  form  a  belief,  all 
other  allegations  Insald  paragraphs.  Tbe 
eleventh  article  of  the  complaint  alleged 
that  no  part  of  said  amounts  dne  by  de- 
fendanU  to  plaintiff  has  been  paid,  and 
tbe  answer  denied  these  allegations,  and 
averred  that  defendants  owed  plaintiff 
nothing.  Tbe  issues  raised  upon  theae  al- 
■esatlona  and  denials  were  very  properly 
comprehended  in  the  one  issue,  (No.  60 
''Are  defendants  indebted  to  plaintiff, and. 
If  so,  in  what  sum  7  "  Tbere  seems  to  have 
been  no  objeetlon  to  tbla  issue,  and,  as  tbe 


charge  upon  it  la  not  aat  onY  in  the  cane, 

and  no  exception  stated  to  it.  we  must  as- 
sume that  upon  this  issnetbe  plaintiff  was 
required  to  take  the  burden  of  proof,  and 
offer  to  tbe  Jury  evidence  In  support  there- 
of. Tbe  third  drtenee  of  tbe  answer  raises 
the  third  Issue:  **  Were  tbe  logs  ot  d^end- 
ants  obtained  from  tbem  by  the  plaintiff 
by  means  of  false,  fraudulent,  and  corrupt  - 
representations,"  etc.?  Tbere  was  no  ex- 
ception to  the  charge  upon  tbls  Issue. 
The  fourth  defense  raised  tbe  second  Is- 
sue: "Did  tbe  plaintiff,  by  bis  negligence. 
earetesanesB,  mismanagement,  and  Inat- 
tention to  business  as  a  commission  mer^ 
chant,  suffer  defendants*  logs  to  be  sold  at 
a  lower  price  than  they  should  have 
brought?" 

The  defE^idants  contend  that  tbe  burden 
was  upon  the  plaintiff  upon  tbislssneto 
disprove  tbe  allegations  of  tbe  answer 
upon  two  grounds : 

Firat.  Because  tbe  matter  was  peeollar- 
iy  within  tbe  plaintiff's  knowledge  whether 
the  logs  were  or  w.ere  not  sold  at  a  lower 
price  than  they  should  have  brought. 
The  admitted  general  role  is  that  tbe  bur- 
den of  proof  lies  on  the  party  who  sub- 
stantially asserts  tbe  afflrroatlve  of  tbe 
Issue.  An  exception  to  this  rule  is  that, 
where  the  subject-matter  of  tbe  allwatioD 
Ilea  peculiarly  wttblu  the  knowledge*^  one 
of  the  parties,  that  party  must  prove  It, 
whether  It  be  of  an  affirmative  or  a  neera- 
tive  character,  and  even  though  there  be 
a  presumption  of  lawinhlsfavor.  Bailey's 
Onus  Proband!,  note,  p.  2.  The  sum  for 
which  tbe  plaintiff  sold  the  logs  was  pe- 
culiariy  within  bis  knowledge,  bntlt  was 
comprehended  In  tbeevldmtial  facts  upon 
which  the  response  to  tbe  fUth  Issne  bung, 
and  QpoD  this  Issue  tbere  can  be  no  doubt 
that  the  burden  was  upon  the  plaintiff, 
and  that  he  had  assumed  it.  But  upon 
tbe  second  iseue  the  question  was  not, 
what  were  the  lugs  sold  for  by  the  plain- 
tiff? It  was,  did  he  negligently  suffer 
them  to  be  sold  at  a  lower  price  than  tbey 
sbonld  have  brought?  Qlven  the  price  at 
wblch  the  plaintiff  alleged  he  sold  tbem, 
was  it  peculiarly  within  his  knowledge 
what  they  ought  to  have  brought  In  tbe 
market  at  Glasgow?  This  was  a  matter 
susceptible  ot  easy  proof.  Tbere  Is  noth- 
ing of  informatlun  more  open  to  general 
knowledge  than  market  prices  ot  commod- 
ities In  tbe  great  commercial  ports.  Tbe 
fact  that  it  was  at  a  distance  from  tbe  de- 
fendants conld  not  affect  tbe  qneetiun,  be- 
cause communication  with  Scotland,  and 
the  means  of  obtaining  proofs  by  deposi- 
tion, is  attended  with  less  trouble  than 
they  would  tw  with  many  parts  ot  tbe 
United  States. 

Tbe  aeeond  ground  la  tfaat,  tbe  plaintiff 
being  a  eommis^on  merchant.  It  was  tor 
bim  to  show  that  he  need  diligence  In  tbe 
sale  ot  the  logs.  It  may  t>e  granted  that 
upon  the  fifth  Issue  the  burden  was  upon 
blm,upt)n  tbe  allegations  of  tbecomplalnt, 
to  show  that  he  sold  the  logs  for  the  beat 

grice  lie  could  obtain,  tor  be  would  not 
ave  been  entitled  to  a  verdict  upon  that 
issue  if  be  bad  noi  satisfied  tbe  Jury  ol  ttao 
truth  of  bis  averment.  Tbe  rule  Is  "that 
a  factor  Ls  required  to  act  with  the  ut- 
most  good  faitb  towards  tale  principal  la 
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the  (llscharR*  of  blB  duties."  Tliey  mu«t 
met  witb  reaioDSble  skill  and  dlllgenne  Id 
tbe  bnslDesa  iDtrastud  to  them.  3  Amer, 
ft  Eng.  Sdc.  Law,  p.  S80.  A  case  very 
macb  like  that  wblcb  we  are  coDslderfng 
Is  reported  In  a  note  to  page  881  or  the 
same  book.  "Where  an  American  mer- 
chant ronslKDed  Koods  to  a  London  com- 
mlsalon  boaae  wbTeb  bad  a  cornflpondent 
In  America^  wbo  was  authorised  to  make 
advanres  upon  such  consignments  by 
drafts  upon  the  London  llrm.  If  be  would 
be  responsible  for  all  orerdrafts,  and  where 
tblB  currespt  III  dent  made  advances  by 
drafts  upon  this  London  firm  to  Cbe  mer- 
chant upon  the  latter's  agreeing  to  refund 
all  sums  Id  excess  of  the  net  proceeds  uf 
bis  coniili^inent  of  goods,  and  wbere  tbe 
advancements  were  so  largely  In  excess,  in 
a  suit  by  the  correspondent  against  the 
merchant  to  recover  this  excess  It  was 
held  that,  If  the  London  Arm  performed 
their  dnties  as  factors  with  doe  care  and 
skill,  they  have  the  rlgbt  to  be  reimbursed 
to  the  full  amount  of  their  advances,  and 
they  may  assert  that  right  against  tbelr 
consignors,  giving  hlni  credit  for  the  pro- 
ceeds of  his  consignment,  or  against  their 
correspondent  upon  bis  nndertaklng  ut 
that  liability ;  and  the  merchant  maybe 
compelled  to  refund  to  either  of  the  two 
other  parties,  but  he  can  be  compelled  to 
make  bnt  one  satisfaction.  If  the  London 
firm  were  guilty  of  negligence  or  miscon- 
duct by  which  tbelr  consignor  snstalned 
loss,  tb^r  right,  as  well  as  thA  rlgbt  of 
thdr  correspondent,  to  recover  the  excess 
of  advances.  Is  only  a  qnaltfled  one,  for 
tbe  consignor  may  rely  upon  such  nesll- 
gence  as  a  defenle  to  any  claim  that  either 
of  them  could  make  on  that  ground."  It 
Is  trne  that,  "if  tbe  circometances  of  tbe 
case  raise  a  presumption  that  all  has  not 
been  regularly  performed,  wbettaer  that 
preeamptlon  arise  from  positive  or  nega- 
tive evidence,  then  It  is  Inrnmbent  to  prove 
the  due  performance  of  tbe  act  required." 
3  Amer.  &  Eng.  Bnc.Law,  654,  note.  And, 
'where  instances  of  fiduciary  relationship 
exist  between  plaintiff  and  defendant,  tbe 
barden  is  frequently  changed  by  these  cir- 
camstances;  and  in  ease  of  an  attorney 
retaining  bis  connection  with  his  client, 
and  contracting  with  him,  tbe  attorney 
to  subject  to  the  burden  of  proving  that 
no  advantage  has  been  taken  of  tbe  situa- 
tion of  the  latter.  Id.,  note.  But  there  is 
no  closer  fldoclary  relation  than  that  be- 
twem  attorney  And  client,  and  tbere  has 
been  considerable  difference  of  opinion  as 
to  whetbn-  a  factor  who  retained  tbe 
money  of  his  principal  was  a  fiduciary 
debtor,  within  tbe  meaning  of  tbe  bank- 
rupt act.  Bee  many  cases  cited  on  each 
idde  in  8  Amer.  ft  Eng.  Enc.  Law,  p.  889. 
Tbere  are  no  circumstances  In  this  case 
wblcb  make  a  prtniM  facie  ease  against 
plalntlff,and  pat  apon  Mm  a  presumption 
of  negligence.  The  ease  relied  npon  by  de- 
fendant's counsel  from  our  own  Reports 
iLawton  V.  OUes,  00  N.  C.  880)  was  an  ac- 
tion npon  a  tort  for  n^Ugence  in  permit- 
ting sparks  from  tbe  chimney  of  defend- 
uta*  rice  mill  to  burn  plaintiff's  boose. 
Tbe  borulng  by  sparks  from  defendants' 
^Imney  being  proven.  It  was  hM  that  tbA 
bttxden  ot  proving  the  use  of  proper  care 


and  dn^nce  in  exoneration  devolved  upon 
the  defendants.  There  Is  no  analogy  be- 
tween these  two  cases.  No  error. 
Affirmed. 


(Ul  N.  C.  578) 

BOABD  or  BDUGATION  Or  BLADEN 
COUMTT  V.  BOABD  OF  OOMItS  OF 
BLADEN  COUNT7. 

(Si^rsme  Goort  of  North  Carolina.   Dee.  18, 

1882.) 

School  Tax— Coxstitdtioxix  LA.w~SFEaiAi.TAX. 

Const  art  9,  S  3,  provides  that  the 
county  commlsBlooers  sball  keep  tbe  public 
schools  open  "at  least  torn  months  each  year." 
Article  6,  %  1,  limits  the  tax  to  be  Imposed  for 
school  purposes.  Section  6  provides  that  the 
taxes  levied  by  the  comndsnotkers  for  county 
purposes  shall  aever  exceed  a  given  rate,  "ex- 
cept for  special  purposes,  and  with  the  special 
approval  of  the  jreneral  assembly."  Article  9. 
f  2,  provides  that  the  general  assembly  shall 
provide  by  taxation  and  otherwise  for  a  system 
of  pubUc  schoohi.  Hdd,  that  Act  1886,  c.  174, 
I  2»,  proridine  that  whenever  the  school  tax 
levied  is  Insumcleut  to  maintain  the  schools  for 
four  months,  the  county  commissioners  shall 
levy  an  annual  special  tax  for  Bchod  purposes, 
is  unconstitutional,  such  tax  not  being  a  special 
tax  for  county  ptuposes.  within  Const,  art  5, 
I  6.  Barksdale  v.  Commissiouers,  93  N.  O.  472, 
followed.  Avery,  J.,  dlasentiiig. 

Appeal  from  superior  court,  Bladen  conn- 
ty;  R.  W.  Winston.  Judge. 

Action  by  tbe  board  of  education  of 
Bladen  county  against  the  board  of  com- 
missioners of  Bladen  county.  Judgment 
for  defendant.  Plaintiff  appeals.  Af- 
firmed. 

Batchehir  A  Dtvenax,  for  appellant. 

HacRab,  J.  Tbe  questions  presented 
for  our  consideration  are  precisely  the 
same  as  those  which  were  determined  in 
tbe  case  of  Barksdale. v.  Curamlsaionere,  • 
98  N.O.  473,  whereinit  was  held  that,  while 
It  l3  the  duty  of  the  county  commission- 
ers, under  article  9,  \  8,  of  tbe  constltntion 
of  North  Carolina,  to  keep  the  public 
eeboola  -open  for  at  least  four  months  In 
every  year,  yet,  In  discharging  this  duty, 
they  cannot  disregard  tbe  limitations  Im- 
posed by  article  6,  %  1.^  as  to  tbe  amount 
of  tax  to  be  levied ;  and  that  section  28,  c. 
174,  Laws  1885,  which  requires  tbe  com- 
missioners. It  tbe  tax  levied  by  the  state 
for  this  purpose  ahall  be  insnffldent  to 
carry  it  Into  effect,  to  levy  annually  a  spe- 
cial tax  to  supply  the  deficiency,  is  oncon- 
stltntlonal,  because  it  la  not  sacb  a  spe- 
cial tax  for  eonnty  purposes  as  is  pro- 

*Oonst  art  6,  I  1:  'TThe  general  ass^Uy 
shall  levy  a  capitation  tax  aa  every  male  Inhab- 
itant of  the  itata  over  twentr-one  and  under 
fifty  yean  of  aga^  which  shall  be  equal  on  eadi 
to  tbe  tax  on  property  valued  at  three  hnndred 
dollars  in  cadi.  The  commlaidonen  ut  the  sev- 
eral cqontieB  may  exempt  from  captation  tax 
in  n>eclal  cases  on  account  of  poverty  and  In- 
firmity, and  the  state  and  county  captation  tax 
combined  shall  never  exceed  two  dollars  on  the 
bead."  Section  2:  "The  proceeds  of  the  state 
and  eoun^  capltatiou  tax  shall  be  applied  to  tfio 
purposes  of  education  and  the  support  of  the 
poor,  but  In  no  one  year  shall  more  than  twenty- 
five  per  cent  thaieaf  be  aivnvrUted  to  the  lat- 
t«  purpose.** 
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Tided  tor  b7  arttcle  6,  (  6,*  of  tbe  consMto- 
tion.  Tbe  subject  has  been  so  renentl; 
and  tboroQgbty  dlscoased  in  ttae  opinion 
delivered  by  Cblef  Justice  Smith  for  the 
eoart,  and  In  the  dlssenUnff  opiDloo  of  the 
then  Asaoclate  Justice  BIebuimon,  wltb 
all  tbe  authorities  on  both  sides,  that  we 
deem  It  unnecessary  to  recite  the  reasons 
upon  which  a  conclusion  was  then  reached 
by  n  majority  of  tbe  coart. 

We  have  been  Induced  to  give  the  ques- 
tloiiB  a  careful  reconsideration,  and  have 
listened  with  Interest  to  the  able  argument 
of  counsel,  who  have  Boagbt  to  induce  us 
to  put  a  dllterent  construetloii  upon  the 
ronstlttttlon  than  was  announced  In  the 
decision  above  referred  to,  «nd  to  hold 
that  It  Is  the  duty  of  tbe  couaty  commis- 
eioDers  to  obey  the  mandate  of  the  act  of 
1885.  and  levy  the  additional  tax  sufQ- 
clent  to  make  np  tbe  deflcleocy,  caused  by 
tbe  failure  of  the  general  assembly  to  pro- 
Tide  funds  to  maintain  the  schools  for 
at  least  four  montba  tn  the  year.  But  we 
are  constrained  by  the  principle  Involved 
In  tbe  maxim -sfare  decisis.  In  which  Is 
bound  up  the  stability  of  Judicial  decision, 
on  which  depends,  not  only  respect  for 
law,  but  knowledge  of  law,  so  necessary 
to  be  possessed  by  those  whose  doty  and 
business  It  Ib  to  advise  tbe  people  on  all 
matters  concerning  their  Intraeats,  to 
abide  by  the  decisiona  of  the  court,  unless 
It  be  made  to  appear  that  there  was 
palpable  error  or  mistake.  When  there 
Is  room  fur  construction,  and  reasons 
may  be  adduced  on  both  sides  of  a  mat- 
ter In  controversy,  the  certainty  of  a  rule 
la  of  more  Importance,  often,  than  the  rea- 
son of  it.  In  saying  this  we  do  not  wish 
it  to  be  understood  that,  were  tbe  ques- 
tion before  us  an  open  one,  we  should 
reach  a  different  conclnsion  upon  It  than 
has  been  declared  by  tbe  court.  The  sub- 
ject of  taxation,  general  and  special,  by 
state  and  counties,  has  been  considered  In 
a  long  line  of  Judicial  decisions,  beginning 
almost  immediately  upon  tbe  adoption  of 
tbe  eonatltntton  of  1868.  It  is  well  settled 
that  for  the  ordinary  ezpenseB  of  govern- 
ment, both  state  and  county,  the  first  sec- 
tion of  article  6  of  the  constitution  pinces 
the  limit  of  taxation,  and  preserves  the 
equation  between  the  capitation  and  the 
property  tax,— the  capitation  tax  never 
to  exceed  $2,  and  the  tax  upon  property 
valued  at  $800  to  be  confined  within  the 
same  limit.  It  is  also  nettled  in  the  same 
manner  that  by  article  5,  §  6,  the  counties 
may  not  exceed  tbe  double  of  tbe  state 
tax,  within  tbe  equation,  except  for  a  npe- 
clal  purpose,  and  with  the  special  ap- 
proval ol  the  general  assembly.  It  ap- 
pears from  an  examination  of  tbe  author* 
ftlra  that  no  case  has  ever  come  before  the 
courts  Involving  the  exerclRe  of  this  spe- 
cial power  of  taxation  by  the  counties  ex- 
cept upon  special  or  private  acts  for  local 
objecte,  nntU  the  act  of  1885  was  ^roogbt 

■Article  5,  I  6:  *ni)e  taxes  levied  by  the  com- 
ndsdoDora  of  the  sereral  counties  for  county  pni^ 
poses  shall  be  levied  in  like  manner  witi)  tiie 
■tate  taxes,  and  shall  never  exceed  tbe  double 
jf  the  stale  tax,  except  for  a  special  purpose^ 
ud  with  the  spedsl  approval  of  tbe  genera]  as- 
sembly." 


to  our  attention,  wtaerdla.  In  a  pobHe 
act  ("An  act  to  amend  tbe  public  school 
law*,— chapter  16  of  the  Code^)  It  la  souglit 
by  section  23  to  require  a  special  tax  in 
the  county  to  supply  the  deficiency  in  tbe 
sum  raised  by  general  taxation  and  ap> 
proprlation  for  pnbllc  school  purpusoa, 
under  tbe  requirements  of  article  9  of  tbe 
constitution,  In  section  3  of  which"  the  gen- 
eral asbembly  *  •  *  shall  provide  by 
taxation  and  otherwise  for  a  general  and 
uniform  system  of  public  schools  wherein 
tuition  shall  be  free  of  charge  to  all  tbo 
clilldren  of  the  state  between  the  uea  uf 
6  and  21  years."  It  was  held  In  Barka- 
dale's  Case,  supra,  which  we  are  now 
asked  to  review,  that  this  section  23  of  thv 
act  of  1885  was  not  warranted  by  section 
fl,  art.  5,  of  tbe  couRtitntlun,  because  it 
was  not  such  a  special  tax  for  local  ob- 
jects as  was  contemplated  in  the  last- 
named  section.  We  see  no  reason  to 
doubt  the  currectueas  of  the  decisiua  of 
the  court  upon  this  question,  if  it  were 
now  open  to  us  for  revision.  The  reasooa 
are  given  and  cases  cltod  In  the  opinion  of 
the  chief  Justice,  in  the  case  referred  to. 
and  It  would  be  but  cumbering  the  buuka 
for  us  to  reproduce  Idiem  'here.  Were  tbe 
question  presented  to  us  of  the  power  uf 
tbe  general  assembly  to  deal  with  the 
matter  and  provide  adequate  means  for 
the  necessary  expenses  Incident  to  the 
maintenance  of  the  public  schools  under 
the  requirement  of  article  9,  by  general 
taxation,  unfettered  by  any  Umltatlon  of 
article  G,  9  1«  In  the  same  manner  as  they 
may  provide  for  a  casual  deficit,  or  for 
the  payment  of  the  public  debt  or  intenaC 
on  tbe  same,  orlor  theeappression  olln- 
anrrectlon  or  invasion,  we  might  pos- 
sibly find  a  solution  of  the  apparent  dlffl- 
cnlty  which  has  resoUed  in  a  failure  in 
some  counties  to  maintain  tbe  schoola  for 
at  least  four  months  in  every  year;  bat, 
as  the  question  may  never  arise,  we  will 
not  discuss  it.  We  are  content  to  abide 
by  the  decision  of  the  court  in  Barkadale'a 
Case,  and  declare  that  In  the  Judgment  of 
bis  honor  Iwlow,  following  that  decision, 
there  U  no  error. 

AvEBT,  J.,  (dissenting.)  Entertaining 
the  most  profound  respect  for  tbe  vlewa 
of  my  brethren,  I  feel,  neverthelesa,  con> 
stralued  to  give  expression  to  the  reasons 
that  have  impelled  me  to  the  conclUBion 
that  a  most  Important  provision  of  the 
organic  law  has  been  misconstrued,  and 
the  will  of  the  people,  as  embodied 
therein,  has  been  thwarted,  by  restricting 
the  right  of  the  legislatore  to  delegate  to 
tbe  counties  the  taxing  power  to  levy  tax 
for  tbe  maintenance  of  public  schools. 
If  the  court  has  fallen  into  error.  It 
Is  a  misconception  that  vitally  con- 
cerns the  public  wellare.  In  the  face  of 
this  constitutional  InhlLiitlun.  the  legift- 
lature  is  no  longer  left  free  to  enact  and 
enforce  uniform  and  liberal  laws  for  sus- 
taining our  Hchools,  and  ^evating  and 
educating  tbe  Ignorant  classes  of  our  peo- 
ple. Experience  and  observation  have 
shown  that  education  and  morality  ad- 
vance hand  In  hand,  while  Ignorance  and 
vice  are,  as  »  rule,  as  constant  compan- 
ions.  Acting  upon  the  enlightened  and 
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pMImittaropIc  Idea  that  crime  coold  be 
beet  combated  and  bapplneee  promoted 
by  the  refinlns  Inflnencee  of  rell^OD,  mo- 
rsllty,  and  learotog,  theframeni  of  oar 
luDdameDtal  law  Aag  deep,  and  made 
mandatory  public  education,  one  of  the 
bedatooes  cpun  whicb  the  conetltutlon 
rests.  The  pruTlaloBS  wblcb  applyspeclflc- 
uUy  to  tbla  aobject  are  aectlnna  1-8  of  ar- 
ticle 9.  tbe  material  portions  of  wlilcb 
are  as  follows:  "(l)  RellKloD^  morality, 
and  knowledge  being  nocessary  to  good 
government  and  tbe  happlDeaa  ol  mankind, 
schools  and  tbe  meana  of  education  shall 
forever  beencouraged.  (2)  Tbegeoeral  as- 
sembly,  at  Its  first  sesalon  under  this  COD- 
stltutioD,  shall  provide,  by  taxation  and 
otherwise,  for  a  general  and  Dulform  sys- 
tem of  public  schools,  wherelD  tuition 
shall  be  free  of  charge  to  all  children  of  tbe 
state.  (3)  Each  county  of  the  state  aball 
be  divided  into  a  convenient  number  of 
districts.  In  which  one  or  more  public 
schools  shall  be  maintained  at  least  fouc 
months  in  every  year.  and.  If  the  commis- 
sioners of  any  county  shall  fall  to  comply 
with  the  atoresatd  requirements  of  this  sec- 
tion, they  shall  be  liable  to  Indictment." 
This,  like  many  other  expressions  of  the 
aovereign  will  embodied  Id  the  condtltu- 
tion,  is  not  only  addressed  to  aud  obliga- 
tory upon  the  legliilature,  butllkewlseap- 
peais  to  and  deals  directly  with  Its  agen- 
cteB  for  local  government,— tbe  countiee,— 
and  arms  the  courts  with  power  tostima- 
late  tbecommlsflioners  to  diligence.  Starts 
ing  out  with  the  annouaceuient,  assolemn 
and  binding  and  as  clearand  comprehensi- 
ble as  any  fundamental  prlnirlple  trans- 
planted from  MagaH  t'bsrta  Into  oar  dec- 
laratlfm  of  rlghta,  that  knowledge,  as  the 
handmaiden  of  religion  and  morality,  Is 
ettseutlal  to  the  perpetuity  of  good  gov- 
ernment, two  conventionn  of  the  people 
have  deliberately  and  solemnly  ordained 
that  the  system  whtcb  "shall  be  main- 
tained" must  meet  this  neceasity  by  com- 
pliance on  the  part  of  the  legialature  with 
certain  requirements  of  the  Instrument, 
and  that  the  aid  of  the  criminal  law  also 
shall  be  Invoked,  It  necessary,  to  Insnre 
the  enforcement  of  tbeconstltutlonal  man- 
date. 

1.  It  was  made  the  duty  of  the  legisla- 
ture withimt  delay,  at  its  first  session, 
both  after  the  ratification  of  the  constltu- 
tlou  In  TSfI8  aod  In  its  amended  form  in 
1S76,  to  provide  for  a  "general  and  uniform 
system,  by  taxation  or  otherwise. 

2.  The  county  commissioners  were  re* 
quired  to  fli  the  bounds  of  the  districts  In 
which  one  or  more  schools  were  to  be 
maintained  four  months,  etc. 

3.  The  county  commissioners  are  de- 
clared liable  to  indictment  for  an  offense 
created  by  the  constitution,  to  wit,  the 
failure  to  comply  with  this  section,  not 
only  by  neglecting  or  refusing  to  layoff 
the  limits  of  the  districts,  but  by  omitting 
\o  keep  up  the  schools. 

How  could  the  lawmaking  power  pro- 
vide a  general  and  uniform  system  of 
schools,  so  that  the  counties,  as  public 
agencies,  should  have  the  power,  which 
they  were  Uable  to  ponlshment  fornotex- 
frclslng.  of  keeping  op  public  schools  for 
tour  months  In  the  year  in  localltleB  desig- 


nated by  them?  Section  6,  art.  V,  appro* 
priates  to  the  school  fund  of  the  confitles 
tbe  clear  proceeds  of  peaaltieB  and  forfel* 
tnres  collected,  and  all  fines  for  breaches 
of  penal  or  military  laws,  paid  withlu  tbeii 
respective  borders.  Theatate  system  mast 
be  uniform,  "bat  tbe  funda  necessary  tot 
the  support  of  the  public  schools  are  not 
derived  exclnalTsly  from  tbe  state," said 
the  late  Chief  Justice  Msrbiuoh  In  City  of 
Greenaboro  v.  Hodgin,  106  N.  C.  187, 11  S. 
E.  Rep.  686.  "The  constitution  plainly 
contemplates  and  intends  that  the  several 
countlea,  as  such,  shall  bear  a  material 
part  of  the  burden  of  supplying  such 
fond.*  In  a  subsequent  portion  of  tbe 
same  opinion,  in  construing  section  4,  art. 
9,  the  court  say:  "It  Is  likewise  required 
that  tbe  funds  supplied  by  tbe  counties 
shall  supplement  that  of  tbe  state,  and  be 
distributed  In  the  counties  supplying  the 
same,  as  pointed  out  above,"  vis.  so  as  to 
Insure  the  maintenance  of  a  scboolforfonr 
months  In  tbe  several  districts.  Obvlooq- 
ly  It  Is  impracticable  for  the  legislature  to 
sn  adjust  tbe  state  taxation  and  distribu- 
tion of  tbe  fund  arising  from  It  that  the 
same  per  centum  of  tax,  with  fines,  for- 
felturea,  and  penalties  superadded,  shall 
provide  anything  like  uniformity  in  the 
duration  or  character  of  tbe  schools.  The 
division  of  the  fund  raised  by  state  taxa- 
tion accordlDg  to  the  number  of  children 
within  the  school  age  under  the  general 
la  w  provldlngfor  ita  dlstrlbntlou  has  been 
declared  uniform  and  constitutional.  City 
of  Greensboro  v.  Hodgin, supra.  But  It  Is 
manifest  that,  unless  the  local  authorities 
of  the  several  countltrs  may  exercise  tbe 
power  delegated  to  them  by  the  legisla- 
ture to  make  a  aufflcient  supplement,  the 
share  of  one  county  may  maintain  schools 
lor  ten  months,  while  that  allotted  to  an- 
other, where  schoolchildren  are  not  nu- 
merous, and  are  scattered  over  a  sparsely 
settled  region,  and  where  tbe  amountpald 
in  the  shape  of  penalties  la  Insignificant, 
may  not  prove  suflSclent  to  keep  tbe 
schools  open  for  one  month  in  the  whole 
year.  Tbe  only  criminal  offense  created 
and  defined  by  the  constitution  Itself  is 
that  mentioned  In  section  8.  It  Is  difficult 
to  understand  why  this  wide  departure 
from  the  UHual  course  was  made,  unless 
we  Interpret  U  as  emphaslzlog  the  Intent 
of  the  framers  of  the  conatitutioa  that  the 
officers  held  subject  to  this  unusual  liability 
should  have  power  coezteaslre  with  their 
accountability.  The  l^lelatnre,  in  enact- 
ing the  law  under  which  the  tax  was  lev- 
ied, manifestly  placed  this  Interpretation 
upon  the  sections  which  we  have  quoted; 
and  in  the  constructlun  of  laws  great  re- 
spect'should  be  shown  to  the  opinion  of 
the  lawmaking  power,  and  statutes  sol- 
emnly enacted  by  tbeleglslatum  should  be 
declared  nncoastltatlonal  only  when  they 
are  plainly  repugnant  to  the  provisions  of 
tbe  organic  law. 

Counties  and  towns  are  created  by  tbe 
legislature forpubllc  convenience,  and  may 
be  destroyed  at  any  moment  by  tbe  au- 
thority that  gave  them  existence.  Lilly 
V.  Taylor.SS  N.  C.  489;  10  Myer's  Fed.  Dec. 
53  2424-2426.  The  only  limit  npon  the  law- 
making power  Is  to  be  found  In  tbe  re- 
strictive clauses  of  tbe  federal  and  stats 
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coDstttntloiu.  1  DlH.  Man.  Corp.  (8d  Ed.) 

M86r  et  aeq. ;  Batrlngtoo  v.  Ferry  Co., 
N.  C.  165.  Datles  and  bordeQs  may  be 
devolred  apon  the  ffOTemlug  officers  ot 
coDDtles  against  thur  will,  and,  la  the 
absence  of  a  reatralning;  provlalon  In  tlie 
organtc  law,  counties  may  bo  even  com- 
pelled to  assume  tbe  liabilities  of  towns 
lylns  within  their  borders.  Cooley,  C!oDst. 
Llm.  (4th  Ed.)  pp.  295,  296,  •241;  1  Dill. 
Man.  Corp.  fif  80  (85)  to  C5,  (88;)  Commis- 
sioners V.Ballard,  69  N.  C.  18;  Oommlaiun- 
ers  of  CarrltQck  Co.  v.  Commissioners  of 
Dare  Co.,  79  N,  C.  665;  and  Commlsaloners 
of  Dure  Co.  t.  Commissioners  of  Carritack 
Co.,  95  N.  C.  189.  The  leglslatare  may  de- 
vote the  streets  or  other  property  of  a 
town  to  a  pnbllc  purpose,  or,  It  soch  ac- 
tion does  not  riolate  the  rlfcbts  of  cred- 
itors, It  may  modUy  or  repeal  a  tax  levy 
already  laid  by  Its  authorities,  or  modltv 
Its  action  in  any  other  respect.  1  Dill. 
Mnu.Corp.  S§  70  (42)  to  77  (45;)  BrldjieGo. 
V.  Curamlsaluners,  81  N.  C.  491 ;  Carrow  v. 
ToU-BrldKe  Co.,  Phil.  (N.  C.)  118.  The 
statute  whtcU  has  been  pronoanced  In- 
valid (section  23,  c.  174,  Laws  1885)  Is 
amendatory  of  Code,  S  2590,  and  requires 
tbe  county  commissioners,  where  tbe 
tai  levied  by  the  state  proves  Insufficient 
to  maintain  one  or  mnfe  schools  in  each 
school  district  for  foor  months  in  tbe 
year,  tu  levy  annaally  **a  special  tax  to 
supply  tbe  deficiency  lor  the  support  and 
maintenance  of  said  schools  for  said  peri- 
od of  tour  months  or  more."  It  is  obvi- 
ous that,  If  there  were  no  constitutional 
restriction  upon  tbe  power  of  the  IcKlala- 
tnre,  It  wan  authorised  and  expressly  re- 
qnlred  to  pass  Just  sucb  •  law  as  that 
enacted.  Was  its  power  exceeded  In  pasii- 
InK  It?  Tbe  constitution  of  1868  (article  7, 
S  2)  provided  that  it  should  be  the  "duty 
of  the  commlsBlnDers  to  exercise  a  general 
supervision  and  control  of  the  penal  and 
charitable  Inatftutlons,  schools,  roads, 
bridges,  levying  ot  taxes,  and  finances  of 
■aid  county,  as  mny  be  prescribed  by 
law."  Tbe  amentlment  of  1875,  which 
took  effect  January  1,  1877,  (article  7, 
S  14,)  provided  that  "the  general  asaem- 
bly  shall  have  full  power  by  statute  to 
modify,  chanee,  or  abrogate  any  and  all 
of  tbe  provisions  of  this  articlei  and  sub- 
aititn  te  others  In  their  place,  except  sections 
7,  9,  and  18.*  Tbe  Acts  of  1876-77,  c.  141. 
were  passed  In  the  exercise  ot  tbe  power 
l^ven  under  section  14,  art.  7,  and,  after 
providing  lor  the  election  of  county  com- 
missioners, and  the  levying  ot  .taxes  with 
the  assent  of  the  Justices  of  the  peace,  de- 
clares. In  aection  6,  that  they  "shall  have 
and  exercise  tbe  Jurisdiction  and  powers 
vested  in  the  board  of  coromlssluners  now 
(sisting,  and  also  those  vested  In  and  ex- 
ercised by  the  board  ot  trustees,  etc.,  ex- 
cept as  may  be  hereafter  provided  by 
law. "  Construing  the  constitution  of  1868 
together  with  the  ameudment  of  1875  and 
the  act  of  1876-77,  it  la  manifest  that  be- 
fore 1875  there  was  this  further  recogni- 
tion of  tbe  right  and  duty  of  tlie  county 
commtsaioners  to  overlook  the  schools  aa 
a  part  of  tbe  ordinary  and  necessary 
county  government,  and  that  the  act  of 
1876-77,  passed  In  pnniaaucuof  the  amend- 
ment o(  1875,  left  this  power  and  obUga* 


tlon  still  intact.  But,  despite  all  of  then 
constitutional  and  statutory  grants  of 
power  and  injunctions  ot  duty,  it  Is  con- 
tended that  section  1,  art.  6,  ot  the  consti- 
tution limits  the  levy  for  ordinary  pur- 
poses to  not  more  than  f2  on  tbe  poll, 
or  66%  cents  on  every  9100  in  value  of 
land ;  that  the  education  of  tbe  people  ufa 
county  is  not  a  connty  purpose;  and  tbe 
act  of  1876-77  does  not  provide  for  levying 
a  "special  tax,"  though  the  legtslature  ex- 
pressly so  denominated  the  tax  to.  be  lev- 
led  in  every  Inatance  when  there  sbould  be 
a  deficiency  in  the  appropriation  by  the 
state.  Is  education  a  county  purpose? 
No  one  ban  ever  contended  that  a  tax 
providing  for  the  support  of  the  i>enal 
and  charitable.  Institutions  of  a  county, 
or  for  building  bridges  across  streams  at 
the  public  crossings  In  its  limits,  la  not  a 
county  purpose,  or,  it  inch  a  position  baa 
ever  been  assumed.  It  will  no  longer  be  in- 
sisted on  In  view  ot  the  declaioos  of  this 
Rourt,  and  the  constant  practice  of  tbe  leg- 
islature. Barrlngton  v.  Ferry  Co.,  supra.' 
When  we  find  tbe  word  "schools"  sand- 
wiched between  charitable  Institutions 
and  roads  In  the  constitutional  definition 
ot  the  duties  of  commissioners,  who  are 
the  embodiment  of  the  municipal  corpora- 
tion, it  would  seem  unreasonable  to  Insist 
that  an  answer  to  an  alternative  manda- 
mas,  which  stated  that  a  levy  of  20  cents 
on  the  hundred  fur  support  ot  prleoners  in 
tbe  Jail  and  the  poor,  10  cents  to  make  up 
tbe  deficiency  In  school  appropriation',  and 
6  centa  for  payment  of  damage  assessed 
for  public  roads  opened  by  order  of  the 
commissioners,  raised  the  tax  in  the  ag- 
gregate, with  that  levied  by  the  state,  to 
the  constitutional  limit,  would  not  be 
deemed  sufficient  to  relieve  the  commis- 
sioners from  attachment  for  contempt. 
Fry  V. Commissioners, 82  N.G.  804.  Tbedis- 
tinction  between  taxes  levied  under  a 
power  which  associated  wbools  with 
roads  and  bridges,  and  between  those  de- 
voted to  one  purpose  or  tbe  other,  seems 
tome  to  beclearly  arbitrary  and  nnreason-, 
able.  When  the  constitution  declares  that 
knowledge  is  "necessary  to  good  govern- 
ment," and  that  particular  agents  of  tbe 
state— the  county  commissioners— shall 
be  indicted  for  failure  to  provide  tbe 
means  of  acqnlrlng  it,  I  cannot  yidd  my 
assent  to  thepropointioo  that  It  Is  a  part  of 
the  appropriate  public  duty  of  those  offi- 
cers to  protect  the  health  of  the  people  ot 
tbe  county  by  levying  a  tax  for  the  pur- 
pose of  constructing  hospitals,  it  need  be, 
or  for  opening  new  roads  or  erecting 
bridges,  while  the  legislature  cannot  even 
clothe  them  with  authority,  by  a  special 
act  applicable  to  all  of  the  counties  in  tlie 
state,  to  levy  and  collect  any  sum  for  tbe 
Intellectual  betterment  of  tbe  people  oftbe 
county.  It  seems  to  me  that  the  framera 
of  the  constitution  not  only  Intended  that 
the  commlsaloners  should  be  empowered 
and  required,  as  a  part  ot  tbefr  regular 
duty,  to  open  roads,  and  provide  for  tbe 
payment  of  the  expense  of  punishing  crim- 
inals,  but  that,  above  all  these  other  func- 
tions, should  be  that  of  furnishing  tbe 
means  and  facilities  for  acquiring  knowl- 
edge. 

U  the  maintenance  of  wbools  la  a  coun- 
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ky  purpose,  then  tbe  remalalng  qneatlon  Is 
whctber  it  Is  cumpetent  for  the  legltilatare 
to  pass  an  act  provldloe  for  tbe  levy,  un- 
der certain  specified  circum stances,  of  a 
' "  special  tax  "  by  any  coun  ty  in  the  state ;  or 
whether  it  is  esBential,  In  order  to  aotlior- 
Ise  the  levy  for  the  very  same  purpose,  to 
pass  a  separate  act  specifically  applicable 
to  eacb  county.  I  do  Dot  think  that  the 
orfcanic  law  requires  any  such  vain  and 
useless  proceeding.  - 1  believe  that  the  leg- 
islature conBtraea  tbe  conRtltutlon  prop- 
erly In  enacting  that  all  counties,  under 
certain  clearly  spedfled  -ulrcumHtancee, 
should  have  tbe  power  delegated  to  them 
to  lay  a  special  tax  for  the  particular  pur- 
pose of  maklog  up  a  deficiency  in  the  ap- 

Jiroprla  tlon  for  the  maintenance  of  scboola 
ur  four  months  of  the  year,  and,  inctdeu- 
tall}',  of  relieving  themselves  of  their  lia- 
bility to  indictment  for  failure  to  provide 
such  schools  for  the  requisite  period.  A 
carefal  scrutiny  of  tbe  cases  cited  by  tbe 
court  in  Barksdale  t.  CummlHslonero.  88 
N.  O.  470,  win  show  that  tbe  court  bad 
never,  prior  to  the  announcement  of  the 
doctrine  in  that  case,  held  that  the  taxa- 
tion provided  for  in  section  6,  art.  o, 
should  be  so  far  local,  as  well  as  special, 
as  to  deprive  the  legislature  of  tbe  power 
to  pass  a  special  statute  applicable  to  all 
counties  alike  under  certain  specified  cir- 
cumstances. The  court  In  tbe  case  at  bar 
bave  advanced  a  step  farther  tbau  did 
Chief  Justice  Suitb  In  Barksdale's  Case,  In 
declaring  that  tbe  maintenance  of  schools 
is  not  a  county  purpose.  Assuming  that 
I  have  shown  that  the  constitution  so 
characterises  it,  it  is  difficult  to  coneelTe 
of  a  plaaaible  reason  torso  Umitlogtbe 
power  of  tbe  legislature  that  it  could  not 
pass  a  special  act  applicable  to  a  class  of 
counties  where  a  certain  state  of  affairs 
already  existed,  or  might  arise  in  tbe  fu- 
ture, instead  of  declaring  in  the  case  of 
eacb  Individualcounty,  by  a  separate  act, 
that,  if  tbe  appropriation  of  tbe  next  year 
should  not  be  sufficient  to  accomplish  a 
eertain  end,  the  commissioners  should  be 
autborixed  tomakealevy  tosupplementlt. 
But  it  would -seem  to  bave  been  Intended, 
la  framing  the  constitution,  to  place  tbe 
maintenance  of  public  schools,  like  tbe 
payment  of  debts  of  tbe  state,  far  above 
constitutional  restrictions  applicable  to 
ordinary  expenditures  for  state  or  county 

Enrpoaeu.  If  tbe  simple  declaration  of 
ro&d  generalities  In  reference  to  preserv- 
ing the  public  credit  Is  sufficient  to  over- 
rlde  tbe  constitutional  limit  of  taxation  In 
order  to  meet  tbe  obligations ol  the  state, 
whenever  created,  and  It  tbe  commission- 
ers are  required,  without  any  special  stat- 
utory warrant  for  their  conduct,  tolery  a 
tax  In  excess  of  tbe  limit,  also  to  meet  a 
debtol  tbe  eounty,  created  before  the  llm- 
was  imposed,  (In  1868,}  it  wonld  seem 
to  me  altogether  more  reaeonible  to  hold 
tbat  the  provision  of  tbe  constitution 
which  subjected  tbe  commissioners  to  in- 
dictment for  failure  to  keep  the  schools 
open  tor  four  months  gave  tbem  by  Impli- 
cation, without  tbe  aid  of  an  express  stat- 
■te,  the  power  to  disregard  tbe  restriction, 
wtaeoeTer  It  became  essential  to  do  so  In 
order  to  meet  tbe  express  nqulrement  ol 
•action  8,  art.  8.  It  la  true  tbat.  Id  so  far 
T.16s.B.no.l2— 40 


aa  section  1,  art.  5,  Impaired  tbe  remedy 

of  a  pre-existing  creditor,  it  was  void,  be- 
cause It  was  repugnant  to  tbe  federal  con- 
stitution. But  In  Railroad  Co.  v.  Hotden.  03 
N.  C.  410,  all  of  the  Justices  concurred  In 
the  opinion  tbat  the  legislature  bad  tb« 
power,  In  order  to  meet  the  Interest  on 
the  public  debt,  or  to  repel  Invasion,  or  In 
any  great  emergency,  to  disregard  the  lim- 
it. Justice  Settle  pointed  out  expressly 
the  sections  of  article  9  which  we  bave 
quoted  as  enjoining  the  duty  and  giving 
tbe  power  to  prtivlde  for  public  education 
without  regard  to  tbe  per  centum  of  tax 
on  property  or  tbe  rate  on  tbepoll.  There 
was  a  eonaeoaua  of  opinion  in  tbat  case 
as  to  the  principle  that  the  general  assera- 
bl}' bad  the  power  to  determine  whether 
there  was  a  necessity  for  transcending  the 
restriction  applicable  only  in  ordinary 
cases.  It  seems  clear  to  me  that  the  leg- 
islature not  only  has  the  power  to  deter- 
mine when  there  Is  a  necessity  tor  exceed- 
ing the  limit  imposed  upon  tbe  tax  levy 
for  ordinary  expenditures  in  order  to  fur- 
Dish  tbe  necessary  school  facilities,  but 
whether  the  end  can  be  attained  by  a  gen< 
eral  legislative  levy  only,  or  by  empower- 
ing tbe  counties  to  supplement  tbe  state 
appropriation,  should  It  become  manifest- 
ly necessary  to  do  so.  This  view  finds 
support  In  tbe  fact,  to  wblch  I  bave  al- 
ready itlluded,  tbat  it  Is  Impossible  for 
the  legislature  to  calculate  what  per  cap- 
ita rate  and  corresponding  per  centum  on 
property  will  raise  tbe  sum  necessary, 
when  distributed  according  to  tbe  num- 
ber of  children,  and  added  to  tbelocalyleld 
from  fines  and  penalties,  to  maintain 
schools,  some  of  which  cost  $40  and  some 
¥10  per  month  for  the  prescribed  period. 
In  view  of  all  these  uncertain  elements  en- 
tering Into  the  estimate,  which  we  must 
suppose  were  In  contemplation  of  the  del- 
egates who  ordained  tbe  provisions  of  the 
constitution  in  reference  to  education.  It 
seems  to  me  impossible  to  glveeflect  to  all 
of  the  provisions  of  tbe  organic  law  with- 
out granting  to  all  county  eommlsslODers 
power  commsDsnrate  with  their  allotted 
duty  and  tbdr  liability  for  failure  to  dis- 
charge it.  It  Is  not  practicable  In  any 
other  way  to  devise  a  system  that  will  op- 
erate uniformly,  and  at  tbe  same  time  fur- 
nish the  requlslteedacatlonaladvantagra; 
and  it  Is  esaratial  to  a  compliance  with 
all  of  tbe  sections  tbat  It  should  so  aecom- 

Bllsb  the  end.  People  t.  Coleman, 4Cal.46. 
niform  laws  are  notneceesarily  universal 
In  their  operatiou,  but  a  special  law  may 
aOect  alike  all  persons  who  may  become  in 
any  way  subject  to  ft.  People  v.  Judge, 
17Cal.648;  McAunlcb  T.Ballroad,20Iowa, 
838.  The  question  of  UDltormlty  in  this 
ease  bears  a  striking  analogy  to  tbat 
raised  under  the  bankrupt  law  by  reason 
of  tbe  Inequality  of  exemptions  lo  the 
dlBmnt  states,  all  of  which  were  allowed 
by  an  amendment  to  tbe  federal  law,  yet 
it  was  expressly  declared  a  uniform  law. 
Bump,  Bankr.  p.  876,  S  14.  The  anlformlty 
contemplated  in  framing  article  9,  g  2,  was 
In  the  mlnimtim  duration  of  schools,  and 
that  can  be  secured  only  by  tbe  Interroi- 
tlon  (rf  Uie  counties  lu  their  gorenmuDtal 
capacity. 

The  doctrine  of  store  <fec2>l«  can  be  In- 
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voiced  and  Inalated  on  only  where,  by  ae- 
qalescenee  In  a  decfalon  lor  a  long  time.  It 
lias  becomearnleof  property  ;t)nt  load  rert- 
ent  (lecisiuim,  wbicta  can  be  corrected 
wlthoDt  dlsturblDK  titles,  should  be  uver- 
roled  at  tbe  earliest  possible  moment. 
Hedft.  St.  &Con8t.Law.264:LongV. Walk- 
er, 105  N.  C.  90. 10  8.  £.  Rep.S58;  GaaklU  t. 
King.  12  Ired.  223. 

Upon  reviewing  tbe  diaaentlng  opinion 
of  the  late  Clilet  Justice  Mbrrihon  Id 
Barksdale's  Case,  supra,  I  have  been  au 
^^reatl.v  impressed  with  tbe  strength  and 
furce  of  tbe  argument  that  it  oeems  aU 
niUHt  useless  to  have  di>De  more  than  refer 
to  it  as  an  embodiment  of  my  reasons  for 
dlRerlnn  with  my  brethren.  This  was,  in- 
deed, tbe  magnum  opun  of  a  Krand  tribone 
of  tbe  people  whose  heart  responded  to 
the  sentiment  which  imbedded  In  the  con- 
stitution the  oblifcatlun  to  educate  the 
youth  of  the  land,  and  leuda  helpinsband 
tt)  those  whose  lot  might  he  cast  In  the 
humble  walks  of  poverty,  hut  wtaose  worth 
and  talent  might  warrant  them  In  aspir- 
ing to  the  bigheat  positions. 


on  N.  C.  418) 

HOFFEB  et  ox,  t.  JUSTICE. 
(Sapreme  Goort  of  North  Carolina.  Dec.  22, 

1882.) 

RicoBD  or  Lost  Disd— Impbachubxt— Cobrbo* 

TIOS. 

1.  In  an  action  to  tij  title  to  land,  plain- 
tiffs offered  in  evidence  a  copy  of  their  deed 
from  the  registration  l>ook.  in  whicb  a  cerbun 
call  was  written  70  poles;  end,  to  prove  that 
there  was  a  miatake  in  the  regintratioa  book, 
they  offered  to  show  by  a  witness  that  he  had 
seen  the  original  deed,  in  which  the  call  was 
written  170  poles.  Iliey  stated  that  they  ex- 
pected to  prove  that  the  original  deed  was  lost. 
Hfld  inadmisxible,  and  that  plaintiffs  should  coi^ 
rect  the  error  under  Code,  {  1206,  providing 
for  a  petition  for  such  purpose  before  the  derk, 
incltiding  notice  to  all  persons  interested  in  the 
land. 

2.  Code,  SS  S5>  SOt  providing  that  copies  of 
destroyed  records  may  ne  received  In  evidence 
when  the  original  would  be,  and  that  ori^nal 
papers  once  recorded,  and  tbe  record  destroyed, 
may  on  motion  be  again  recorded,  on  such  proof 
as  the  court  nhall  require,  la  not  applicable, 
bince  the  record  is  not  destroyed. 

3.  The  court  properly  informed  plaintiffs 
that  they  might  extend  the  line  from  70  to  170 
p<des,  and  change  the  courses  called  for  by  es- 
tahllBhing  any  comers  or  lines  that  would  sat- 
isfy the  luTT  that  the  pnmr  location  woidd  be 
found  by  tma  extension  of  the  line  and  change 
of  conrse. 

4.  This  wonld  have  been  permissible  even 
if  there  had  been  a  mistake  In  the  original  deed, 
since,  by  a  single  exception  to  tbe  rule,  parol  ev- 
idence corroborated  by  natural  evidence  of  trees 
marked  at  the  time  Is  allowed  to  correct  a  mUh 
take  in  the  courses  of  a  grant. 

Appeal  from  superior  court.  Cleveland 
connty;  John  Gbay  Btnuh,  Jodge. 

Action  by  L.  M.  Hopper  and  wife 
against  David  Justice  to  try  title  to  land. 
There  was  a  Judgment  of  uonanit.  and 
plaintiffs  appeal.  Affirmed, 

E.  C.  Smitb,  for  app^anta.  M.  B.Jaa- 
tlCB,  for  appellee. 

HaoRae.  J.  Tbe  proposition  of  plalntltb 
waa  to  provetbattbere  la  a  miatakeln  tha 
copy  from  the  reglatratlon  hoolt,  vrhitb 


tbu  oOered  In  evidence  aa  a  Hok  in  thMr 
thean  ot  title,  by  whlcb;  Instead  of  170 
poles,  as  it  was  In  tbe  original,  It  Is  writ- 
ten 70  polea  in  tbe  registration;  and  to 
prove  this  error  they  offered  to  show  by  a 
witness  that  he  sawtbe  original  deed,  and 
that  it  was  written  170  poles.  And  tbey 
Btated  that  tbey  then  expected  to  prove 
that  the  original  deed  waa  lost. 

Section  1206  ot  tbe  Code  provideB,for  tbe 
correction  of  errors  in  Uiu  r^tatratlon  of 
deeds,  a  procedure  hy  {wtltlon  before  tbe 
clerk,  thn  grantor,  and  all  persons  claim- 
ing title  to,  or  having  lands  adjoining, 
those  mentioned  In  the  petition  to  have 
nnticeof  aaid  petition.  Itiscontended  that 
tbla  statutory  proceeding  la  not  exclusive, 
and  that  the  plaintiffs  are  entitled  to  pro- 
ceed to  have  tbe  mistake  corrected  by  the 
means  afforded  them  beftiretbe  passage  of 
the  uct  in  1790,  and  therefore  tha  t  upon  tbe 
triul  of  this  action  they  may  show  the 
mistake  In  tbe  registration  of  their  deed. 
But  the  plaintiffs  acted  under  a  mlsappre- 
beusion  of  their  rlfcbts  in  the  premises.  In- 
dependent of  the  procedure  provided  them 
In  aectioD  12(16.  It  Is  beid  lu  Hobley  v. 
Watta,  98  N.  C.  284,  3  S.  E.  Bep.  677,  fol- 
lowing a  line  of  precedents,  that  parol  evi- 
dence is  admissible  to  prove  the  contenta 
of  lost  or  destroyed  records,  and  that  tbe 
statutory  method  uf  rtistoriog  aucb  rec- 
ords (Code,  5  55  et  Beq.)idoes  not  have  the 
effect  to  exclude  such  proof.  But  this  was 
upon  tbe  principle  that  the  best  evld^ice 
shall  always  be  offered.  Before  tbe  de- 
strnction  of  tbe  record  the  best  evidence 
was  tbe  original  or  a  certified  copy;  but 
the  record  having  once  existed,  and  been 
lost,  secondary  evidence  is  permitted  to 
Bupply  the  loss.  Tbe  record  having  been 
destroyed,  the  secondary  becomes  tbe  best 
evidence;  and  as  tbe  record  Itself  would 
have  been  evidence,  U  It  were  In  existence, 
proof  of  It  Is  evidence  after  It  has  been  de- 
stroyed. The  case  before  os  la  essentially 
different.  "Kecords  may  be  lUentlQed  by 
testimony,  but  tb^r  contents  cannot  be 
altered  or  meaning  explained  by  parol. " 
Wade  V.  Udeneal,  3  Dev.  423;  State  v.  Mc- 
Alpin,  4  Ired.  I'lO;  Kerr  v.  Brandoa*  84  N. 
C.  128.  In  this  case  the  record  is  In  ezlst- 
ence,  tbongta  the  original  deed  la  lost.  It 
Is  proposed,  in  this  action  for  tbe  recovery 
of  land,  to  alter  the  registration.  This  la 
not  an  action  brongbt  for  that  purpose. 
There  are  not  proper  parties  here  to  sucb 
a  proceeding.  Section  1268  provides  the 
appropriate  means  of  obtaining  relief  in 
such  cases.  In  regard  to  tliis  action,  it  is 
aald  in  Oldbam  v.  Bank,  85  N.  G.  840: 
"The  statute  provides  a  remedy  for  every 
person.  In  tbe  registration  of  whose  deed 
a  mistake  may  be  made;  and  if,  notwitb- 
standing  tbla,  tbe  plaintiffs  Biibmltted  to 
loss  and  Inconvenience,  without  any  effort 
to  relieve  ttaemaelveB,  the  eonaeqaenees  of 
their  falloie  cannot  be  thrown  apoa 
otliers."  Section  1351  of  the  Code  is  not 
applicable  to  this  case.  Tliat  is  to  tbe  ef- 

■Ood^  II  (RL  S6,  proTfde  that  etrcitm  of  de- 
stroyed records  shall  be  received  in  evidence 
when  the  original  would  be,  and  that  original 
papers  once  recorded,  and  the  record  destroyed, 
may  be  again  recorded,  on  motion,  on  such  proof 
as  tbe  court  shall  require. 
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tect  tbat  a  dalynwrtlfled  copy  ot  a  deed 
maybe  given  In  evidence,  "anleae,  upon 
a  rale  or  order  of  tbe  court  BUtEKeetiDK 
Bome  material  variance  from  tbe  orlKlnal 
in  BUcbresistry>or  otbersafflclent  gronnd. 
Bach  party  shnll  have  b«en  previously  re- 
quired to  produce  tbe  orlsrinal;"  io  which 
case  tbtt  Gopy  from  the  reKistry  Is  not  per- 
mitted to  be  offered  In  evidence.  The  rc- 
ceptluD  of  tbe  copy  as  evidence  18  an  excep* 
tlou  to  tbe  rule  of  the  best  evidence,  and  Is 
only  allowed  in  tbe  absence  ot  the  suggest 
tion  provided  for  in  section  1251. 

His  bunor-  properly  informed  plaintiffs 
tbat  they  might  extend  tbe  line  from  70  to 
170  poles,  and  change  the  courseof  tbe  sec- 
ond call  from  east  toweet,by  eatabllsfalog 
any  comers  or  lines  that  would  satisfy  the 
Jury,  by  a  preponderance  uf  evidence,  that 
the  proper  location  would  be  found  by  this 
extenslun  of  tbe  line  and  changing  of  the 
course.  Tbls  would  have  been  premissible 
even  If  there  had  been  a  mistake  in  tbe 
origiaal  deed,  and  arises  &om  tbe  only  ex- 
ceptliin  to  the  rule  tbat  the  terms  of  a 
written  Instrument  cannot  be  varied  by 
parol  evidence.  In  questions  of  bound- 
ary, (no  natural  object  called  for,)  parol 
evidence, corroborated  by  naturalevldence 
of  trees  marked  at  the  time,  although  not 
called  for,  Is  allowed  to  correct  or  explain 
a  mistake  In  the  courses  of  a  grant.  Oray- 
beal  V.  Powers,  76  N.  C.  86, 

No  error.  Afllrmed. 


(»  Va.6(m 

KTG!BR  et  aL  t.  8IPB  et  iL 

(Supreme  Court  of  Appeal*  of  Ylrginia.  Dee. 

1882.) 

'FanoiFAi.  ASD  BuRBTT  —  DisAvnsMAirca  bt  Ik- 
iaut  Pbikoipal— ErrECT  or  ox  ScTBan— Disn 
—  BrrsoT  or  Extra.  Bbal— Bhtorcshskt  o> 
Trust  Dbxd — Bents  i.nd  Profits. 

1.  Tbe  fact  that  the  nrtndpal  in  a  bond  ^ren 
for  the  purchase  price  «  proper^  was  at  the 
time  of  execadngUie  saaae  an  Infant,  and  after- 
wards disaffirmed  the  contract,  does  not  relieve 
tbe  surety  on  tbe  bond  from  liability  for  the  de- 
fidencT  after  the  prraerty  has  been  sold  and  the 
proceeds  applied  on  the  debt. 

2.  The  fact  that  a  mwtgaxe  has  an  extra 
seal  on  It  does  not  affect  Its  validity  by  raising 
a  presnmptlon  tbat  it  was  not  rigned  by  aS 
the  parties  thereto,  especially  where  it  was 
signed  by  all  the  parties  having  an  Interest  In 
tM  property  conveyed. 

3.  A,  deed  of  trust  given  as  seenrlty  for  a 
debt  is  not  a  judgment  lien,  within  the  meaning 
of  Code,  i  3671.  providing  that,  if  it  appear 
that  the  rents  and  profits  of  real  eHtate  subject 
to  the  lien  will  not  satisfy  the  judgment  in  five 
years,  a  sale  of  the  land  may  b«  decreed  to 
satiBfy  the  judgment;  and  in  a  atdt  to  ei^wca 
such  trust  the  value  of  the  rents  and  profits  of 
tbe  land  is  Immaterial. 

Apiwal  trota  circuit  court,  Bocklngfaam 
eonnty. 

Suit  by  George  E.  Slpe,  trustee,  against 
J.  A.  8.  Kyger  and  others.  From  the  de- 
cree entered,  defendant  Martha  A.  Kyger 
appeals.  Affirmed. 

The  other  facts  fully  appear  In  thetol- 
lowlDg statement  by  Lewis,  P.: 

On  tbe  28d  ot  December,  1883,  T.  A.  Car- 
ifcfchofl  and  E.  J.  Carrickhott  purchased 
of  J.  A.  S.  Kyger  and  Joseph  H.  Arga- 
bright  an  engine  and  sawmill,  for  which 


six  bonds  were  executed,  aggregating  the 

sum  of  $1,115.  Of  these  bonds  two  were 
made  payable  to  Kyger,  the  others  to 
An^abrignt.  They  all  purport  to  be 
executed  by  T.  A.  Carrlckboff,  "E.  J.  Car- 
rickhott, by  J.  H.  Carrickhotf,"  Martha  A. 
Kyger,  and  Virginia  K.  Carrickhott;  the 
last  two  signing  aa  sureties.  On  the  same 
day  a  deed  of  trust  was  executed  on  the 
property  to  secure  tbe  payment  of  the 
whole  ot  the  purchase  uioDey«and  as  a  fur- 
ther security  the  said  Martha  A.  Kyger 
united  In  the  deed  cunveying  a  tract  uf 
land  situate  in  Rockingham  county  to  se- 
cure the  payment  ot  so  mucb  of  the  pur- 
chase money  as  was  represented  by  tbne 
ol  the  bonds  above  mentioned,  uggregat- 
ing  9665,  one  of  which  was  payable  to  Ky< 
ger,  the  other  two  to  Argabrlght.  The 
deed  of  trust  was  signed  by  tbe  same  par- 
ties who  signed  the  bonds,  n-itb  the  exeeiv 
tlun  of  Virginia  R.  Carrlckboff.  At  the 
time  of  the  execution  of  tbese  Instruments 
E.  J.  Carrtckhoff  was  an  Infant,  and  Vir- 
ginia B.  Carrickholl  was  a  married  woman. 
All  ot  the  bonds  were  subsequently  and 
before  the  Institution  ot  this  suit  assigned 
for  valuable  consideration  to  other  par- 
tlen.  Tbe  bill  was  filed  by  Slpe,  trustee  in 
the  deed  of  trust,  alleging  a  number  ol 
reasons  which  made  It  proper  that  the 
trust  should  be  executed  under  the  advice 
'and  direction  o(  a  eonrt  ot  chancery;  and 
tbe  bill  contains  a  prayer  to  that  effect; 
all  necessarypartles  being  made  defend- 
ants. Mrs.  Virginia  R.  Carrlckboff  an- 
swered, setting  up  coverture  as  a  defense, 
and  the  salt  as  to  her  was  dismissed.  £. 
J.  Carrickhoff,  who  attained  full  age  after 
the  Institution  ot  this  suit,  pleaded  In- 
fancy ;  and  Martha  A.  Kyger,  tbe  sole  ap- 
pellant here.  Insisted  in  her  answer  that 
neither  the  bonds  nor  the  deed  ot  trust 
were  binding  on  her,  becanse,  as  she 
averred,  she  had  executed  tbe  same  with 
the  understanding  that  both  E.  J.Carrlck- 
taoff  and  Virginia  R.  Carrlckboff  were  to 
be  Jointly  bound;  the  former  as  principal, 
and  Che  latter  as  cosurety;  and  tbat 
neither  were  boiind,for  tbe  reasons  stated 
in  their  answers  respectively.  In  his  an- 
swer E.  J.  Carrickhoff  stated  that  "the 
said  contract  was  prejudicial  to  his  Intet 
ests,  and  tbat  he  desired  to  be  relieved  ot 
the  same,"  and  offered  to  "surrender  any 
and  all  interest  in  the  property,"  meaning 
the  sawmill  and  engine.  Under  a  decree 
ot  tbe  court  the  mlU  and  engine  were  aft- 
erwards sold,  but  tbe  proceeds  of  sale  were 
not  BuQclent  to  pay  tbe  bonds  not  secured 
on  the  appellant's  real  estate.  The  land 
was  accordingly  decreed  to  be  sold,  unless 
within  a  given  time  theldebts  secured  there- 
on and  three  fUttas  of  tbe  costs  ot  salt 
should  be  paid;  and  this  la  the  decree  ap- 
pealed from. 

John  E,  Holler,  for  appellant.  Strayer 
A  lAggott  and  Sfpe  A  HttrrlBt  tor  appellees. 

Lbwis.  p.,  {after  ataiing  the  &cta.)  It 
Is  not  necessary  In  thepresent  case  to  con- 
sider what  contracts  uf  an  Infant  are  void- 
able, nor  what  is  a  sufficient  disaffirmance 
or  rattfleatlon  ot  such  contracts.  Tbe 
subject  was  considered  In  Mustard  t.  Wobl- 
lord,  15  Orat.  8S9,  and  we  need  only  refer 
to  what  was  there  said. 
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The  pilnclpal  qaestton  here  Is  as  to  the 
effect  upon  the  appellant's  liability  of  the 
dlsaffirmaDce  t>y  E.  J.CarrlckbolT,  who,  at 
the  date  the  trannactloo  In  qneetlon, 
was  an  Infant.  Her  cootentlon  Is  that 
that  dfsaffirraancfl  rendered  thoee  trana- 
actlona,  Including  the  doed  of  traet,  void 
ab  initio,  not  only  as  to  him,  bat  as  to  her, 
as  his  earety.  In  support  of  this  view, 
counsel  refer  to  the  language'  of  Judge 
MONCQKB  Id  Uustard  r.  Wohlford,  where 
be  said  that  where  a  Toldable  contract  of 
an  Infant  Is  dlaafflnned  byhim  "It  in  made 
▼old  Mb  Initio,  and  the  parties  revert  to 
the  eame  situation  as  If  the  contract  had 
not  been  made."  But  this  was  not  said 
in  a  case  In  which  an  Infant  was  Jointly 
bound  with  an  adnlt.  In  such  a  case  the 
liability  of  the  latter  Is  not  affected  by  the 
^ea  of  infancy,  as  Is  shown  by  the  case  of 
Wamelpy  v.  Lindenberger,  2  Ba&d.  (Va.) 
478,  and  a  mvltltade  of  eases  which  might 
be  cited  to  the  same  effect;  and  the  same 
rale  applies  where,  in  an  action  on  a  Joint 
contract,  eoTerture  la  pleaded;  In  either 
ease  the  defense  being  ol  a  wholly  per* 
sonal  character.  Itla  contended,  however, 
that  It  is  otherwise  In  the  case  of  a  snrety* 
and  the  general  rnlels  invoked  that  where 
there  la  no  principal  there  can  be  no  sure* 
ty.  Bnt  to  this  role  there  are  exceptions, 
one  of  which  Is  that,  11  the  principal  la  not 
liable  by  reason  of  a  purely  personal  de- 
fense In  the  nature  of  a  privilege  or  pro- 
tection, as  infancy  or  coverture,  then  the 
surety  Is  not  released,  but  the  contract 
Hobsists  as  against  him  In  InH  ftirce.  In 
saeh  a  case  the  disability  of  the  principal 
may  be  the  very  reason  why  the  unrety 
was  reqalred,  and  consented  to  become 
bound.  Brandt, Sur.912S;  Bank  v.  Dillon, 
80  Vt.  122;  Sewing  Mach.  Co.  v.  Maxwell, 
63  Mo.  486;  Davie  v.  Ktatts,  43  Ind.  103. 
And  if  this  be  BO  where  an  infant  Is  the 
only  principal,  a  fortiori  Is  It  so  where,  as 
In  the  present  caae,  there  are  two  priacl- 
pals,  one  of  wbom  Is  an  adult.  Nor  does 
It  matter  that  the  bonds  and  deed  of 
trust  in  the  present  case  were  signed  for 
the  Infant  by  a  person  not  authorlTCd  to 
do  so,  tor,  if  he  himself  had  signed  them, 
his  right  to  disaffirm  tba  contract  after  at- 
taining toll  age  woald  hare  been  Jaet  the 
same.  It  is  conceded  that  be  was  a  Joint 
purchaser  of  tbe  sawmill  and  enscine,  and 
tbat  he  promised  to  pay  tberefttr  inde- 
pendently of  the  bonds;  nor  does  the  deed 
of  trost  In  terms  mention  the  bonds,  and 
the  salt  is  not  opon  tbe  bonds,  but  to  en- 
force the  deed  of  trnst.  The  caae  of  Baker 
T.  Kenntt,  54  Mo.  82,  is  rdled  on,  but  does 
not  sustain  tbe  position  tor  which  it  haa 
been  elted.  In  that  case  an  Infant  pap- 
chased  land,  and  gave  his  note,  with  anre- 
tlea,  for  the  purchase  money.  On  comlns 
of  age,  be  disaffirmed  the  contract,  and 
surrendered  tbe  premises,  which  he  had 
Improved,  to  the  vendor.  In  an  action  on 
the  note  it  was  held  that  there  could  be 
no  recovery  against  the  Baretlea,not,how- 
avOT,  becanse  tbe  principal  was  not  liable, 
bat  becanse  wheo  the  plaintiff  got  back 
the  land  the  consideration  for  the  note 
waa  extingnisbed.  The  conrt,  so  far  from 
impugning  the  principle  Jnst  stated,  took 
occasion  to  eropbatlrBlIy  conflrm  It,  r»- 
■tarklag  tbat  It  was  *  nadonbtedly  coi^ 


rect  that  infancy  does  nut  protect  the  in- 
dorsers  or  sureties  of  an  Infant,  or  thusa 
who  bave  Jointly  entered  into  his  roldabla 
andertaklngs.**  and  that  tbe  caaea  In 
which  this  principle  had  been  decided  were 
clearly  distlngulahable  from  the  case  then 
before  tbe  court.  In  the  present  case  there 
was  no  disaffirmance  before  the  institu- 
tion of  the  salt,  and  If,  In  any  sense,  there 
coold  be  said  to  have  been  a  surrender  of 
the  property,  the  consideration  tor  which 
the  deed  of  trust  was  execated  has  cer- 
tainly not  been  eztlngnf^hed. 

The  farther  objection ,  founded  on  the  ftkct 
that  there  is  an  extra  seal  on  tbe  deed  of 
trust,  which  it  Is  contended  shows  tbat 
some  one  else  was  expected  to  sign  tbe 
deed,  is  also  without  merit.  None  bat 
those  whose  names  are  signed  to  tlie 
deed  have  an  Interest  In  the  property  coq- 
veyed,  and  we  are  unable,  therefore,  to 
Bee  why  any  one  else  was  expected  to  alga 
It.  Besides,  there  Is  no  evidence  of  a  con- 
ditional delivery,  and,  in  the  absence  of 
such  evidence,  the  presnmptlon  is  that  the 
deed  was  dnly  delivered  as  tbedeed  of  those 
whose  names  are  signed  to  It.  Ward  v. 
Chum,  1ft  Grat.801;  Miller  Fletcher,  27 
Orat.  408. 

As  to  the  remaining  assignments  of  er^ 
ror  little  need  be  said.  It  Is  contended 
that  it  ought  to  have  been  ascertained,  be- 
fore ordering  tbe  land  to  be  sold,  whether 
or  not  the  rents  and  profits  thereof  woald 
pay  the  liens  in  five  years.  Bat  this  waa 
not  necessary.  The  object  of  tbe  salt  la 
not  to  subject  tbe  land  to  the  satisfaction 
of  judgment  Hens,  but  to  enfoiree  a  deed  of 
trnst,  BO  that  the  case  1b  not  within  tbe 
Btatute  now  carried  Into  section  SSTl^  of 
the  Code,  upon  which  the  appellant  seema 
to  rely.  Nor  did  the  cirenit  court  err  In  ' 
directing  the  proceeds  of  the  sale  of  the 
mill  and  engine  to  be  applied  to  the  pay- 
ment of  the  bonds  not  Becnred  on  the 
land.  The  decree  In  this  partlealar  Is  in 
conformity  with  the  estabjlshed  rale  In  re- 
gard to  the  marshaling  of  secaritles  In 
such  cases.  3  Pom.  Eq.  Jar.  9  1414;  Hod- 
son  V.  Dlsmakes,  77  Va.  M2.  Tliere  is  no 
error  in  the  decree,  and  the  same  most  be 
affirmed. 

<87  w.  T«.  4a> 
OtJMN  V.  OHIO  BiVJlUt  B.  00. 

(SiqnwiDa  Oonrt  of  Appeals  of  West  Tbgbila. 
Dec  22,  1882.) 

Vnw  BT  JOar— BzAiOirATiov  or  Wimss— Oow- 
HOH  Khowiadsb  —  bnuRRs  TO  PsBsom  oa 
RuLBOAD  Tbaok— Bnx  of  BxoBFTlom  —  Rsr- 

■KBIIOB  TO  OtHBB  FaPBBS. 

1.13ie  syllabDs  Id  Gnnn  T.  BaQroad  Ock, 
14  S.  B.  Hep.  466, 86  W.  Ya.  —  «plled  to  t3Us 
case. 

2.  When  a  UU  of  exeeptfams  or  odier 
paper  by  referring  to  anoOier  makes  that  odwc 

a  part  of  itadf. 
(ByUabns  by  the  Ooort) 

Error  to  circalt  conrt,  Uaaon  connty. 

*TIie  MCtlon  provides:  **If  It  appeir  to  tiie 
conrt  that  the  nnts  and  profits  of  oe  real  estate 
BubJect  to  the  Ilm  wHl  not  satlsfr  the  jodgment 
in  nve  years,  tbe  ooort  may  decree  0ie  said  eo- 
tate,  or  any  part  thereof,  to  be  oold.  and  the  pro- 
ceeds spplwd  to  the  discharge  of  the  jodgmeat." 
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ActloD  by  Wniltun  B.  Qnon,  admlnlatra- 
tor  of  the  estate  o(  LnelEfi  Mayea,  de- 
ceased, agadnet  the  Ohio  Birer  Railroad 
Company,  to  recover  damages  for  canning 
the  death  of  deceased.  Verdict  and  Judg- 
ment lor  defendant.  Plalntllt  brings  er- 
ror. Reversed. 

Guna  &  Gibbona,  C.  E.  Hogg,  John  B. 
Beller,  and  W.  B.  Better,  for  plaintiO  in 
error.  V,  B.  Areber,  tor  d^ndant  In  er- 
ror, 

Brahnon*  J.  William  B.  Qnon,  as  ad- 
ministrator of  Lnelsa  Uayea.  deceased, 
brought  an  action  in  the  drcnit  court  of 
Mason  county  against  the  Ohio  River 
Railroad  Company  to  recover  damages 
on  account  of  the  killing  of  said  Luelza 
Mayes  by  a  train  on  said  railroad,  and. 
the  court  having  struck  out  the  plaintiff's 
evidence  as  Insuffldent  to  sustain  the  ac- 
tion, verdict  and  Judgment  were  rendered 
for  the  defendant,  and  said  adrotnistrator 
brings  the  case  here.  The  appellant  asks 
US  to  dismiss  the  writ  of  error  becaase  the 
record  does  not  show  the  amoant  In  con- 
troversy to  be  over  flOO;  bat  the  declara- 
tion, brought  up  on  eertiorart,  shows  a 
claim  of  $10,000  damages,  which  gives  Ju- 
rlsdlRtiun  to  thlacuurt.  Machine  Works  v. 
Craig,  18  W.*ya.  659. 

It  is  said  we  cannot  eonsitfer  the  errors 
asBlgued  for  excluding  the  plaintllf's  evi- 
dence, and  refusing  a  new  trial,  becaase 
the  evidence  Is  not  a  part  of  the  record ; 
that  the  bill  of  exceptions  does  not  pre- 
sent it.  On  inspection  of  the  record,  we 
find  that  a  bill  of  exceptions  to  the  action 
fa  the  eonrt  in  excluding  the  plalntUt's  evi. 
denee,and  refusing  a  new  trial.  sufSciently 
refers  for  its  identification  to  another 
paper  signed  by  the  Judge  Immediately 
preceding  it  In  the  record,  which  paper 
states  that"  the  evidence  In  this  case  la  the 
same  as  that  In  the  case  of  W.  R.  Qunn, 
Adminlstratur  of  Henry  C.  Mayes,  De- 
ceased, V.  The  Ohio  River  Ballroad  Com- 
pany, tried  in  said  court,  and  in  which  the 
testimony  has  aJready  been  certified,  and 
embraced  In  bill  of  exceptions  No.  1,  and 
to  which  reference  is  hereby  made  for  the 
fall  testimony  In  this  case."  This  bill  of 
exceptions  appears  in  the  record  of  the 
case  uf  Gonn  v.  Railroad  Co.,  U  B.  E.  Bep. 
465,  (heretofore  in  this  conrt.)  We  think 
this  rderence  by  this  bill  of  exceptions  In 
this  ease  to  bill  of  exception^  No.  1  in  that 
case  identifies  It  vi  itb  reasonable  certain- 
ty, so  that  we  cau  safely,  without  any 
danger  to  any  party,  treat  It  as  the  evi- 
dence given  in  the  case.  It  Is  trae  very 
considerable  skill  and  accaraey  are  re- 
quired In  the  preparation  of  bills  of  ex- 
ceptions, so  aa  to  bring  Into  the  record  as 
parts  ot  it  docnments  not  Intrinsleally 
part  of  the  record.  The  usual  mode  is  to 
Incorporate  them  In  their  very  words,  but 
-it  Is  not  the  universal  mode.  We  must 
not  be  ao  technical  here  as  to  defeat  Jus- 
tice, if  such  reference  to  the  paper  is 
made  In  the  bill  of  exceptions  as  will  en- 
able It  to  be  safely  copied  Into  tiie  record, 
and  acted  on  as  the  true  paper,  It  Is  suffi- 
cient, nnder  the  rule  that  where  one  paper 
refers  to  another  thelatter  is  to  be  deemed 
a  part  of  it.  The  United  States  supreme 
«oait  recognises  this  in  Leftwltch  v.  Le- 


cann.  4  Wall.  187.  in  the  ayllahns,  that, 
"  when  a  paper  which  is  to  constitute  a 
part  nf  a  bill  of  exceptions  Is  not  Incor- 
porated Into  the  body  of  the  bill,  it  must 
be  annexed  to  it,  or  so  marked  by  letter, 
number,  or  other  means  of  identification 
mentioned  in  the  bill  as  to  leave  no  doubt, 
when  found  in  the  record,  that  it  istbeone 
referred  to  in  the  bill  of  exceptions;  other- 
wise It  will  be  disregarded."  See  Rich- 
ardson V.  Donehoo.16  W.  Va.687,syllabus, 
pt.  13;  Craig  v.  Sebrell,  9  Grat.  131;  Pow. 
App.  Proc.  238.  §  83a.  Inspecting  the  evi- 
dence, we  think  the  court  erred  In  «lth- 
drawing  it  from  'the  Jury.  The  child 
whose  killing  Is  Involved  In  this  easels 
one  of  two  children  killed  in  the  same  lam- 
entable occurrence,  and  under  the  same 
clrcnmstanceB;  the  case  of  the  other  one, 
Henry  C.  Mayes,  having  been  before  this 
court,  and  reported  In  14  S.  E.  Rep.  465,  36 
W.  V4.  ;  and,  referring  to  that  report, 
I  deem  it  nnneeessary  to  say  more  In  this 
case,  as  the  nature  of  the  two  cases  and 
errors  asslgped  are  the  same.  Reversed, 
new  trial  awfirded,  and  remanded. 


(87  W.  V*.  S80) 
MeOIiAIN  T.  DAVIS. 
(Siq^eme  Court  of  Appeals  of  West  Vlrgbda. 

Deck  17, 1882.) 
JuneilKfT— EirraT  TUvvc  pbo  Tdwo— Validitt. 

On  the  8th  diT'  of  AprIL  1586,  two  Jos- 
tlces  presided  at  a  trial  at  whlcii  a  verdict  was 
rendered,  bot  no  judgment  tbMeon  was  entered. 
SubBe^nently,  nearly  two  years  afterwards,  the 
same  jnstices,  without  a<mce,  met  and  nnder- 
took  to  enter  a  judgment  upon  the  verdict  nunc 
pro  tunc  Beld,  such  entry  nunc  pro  tone  was 
nnauthorized  and  Illegal,  and  was  propeily 
treated  by  tlie  drcidt  conrt  as  a  nnllitT.  Bxan- 
non,  J.  diBsentiDg. 
^nabDs     tiu  OonrU 

Brror  to  eireult  conrt*  Doddridga  eona- 
tJ. 

Proceedlttjm  by  U.  D.  McGleln,  adminis- 
trator ot  the  estate  of  A.  .1.  Lowtber,  de- 
ceased, to  revive  a  Judgment  alleged  to 
have  been  entered  between  the  parties. 
From  a  decree  of  the  circuit  conrt,  affirm- 
ing the  Judgment  of « Justice  of  the  pea» 
refusing  to  revive  the  Judgment,  the  plaln- 
tinbrlttgserror.  Affirmed.  For  former  re- 
port, see  10  S.  E.  Bep.  20,  S3  W.  Va.  133. 

Jobo  Bamel  and  S.  D.  Tamer,  for  plain- 
tiff In  error.  J,  F.  BUdTf  tor  defendant  In 
error. 

LvoAS,  P.  A.  J.  Itowther  bronght  an 
action  brtore  a  Justice  In  Doddridge  coun- 
ty, and  a  verdict  nf  thejury  was  rendered  In 
favor  ot  the  platntitf.'Ott  the  6th  frf  April, 
1886,  for  $184.  No  Jndgmwit  waa  entered 
apon  this  verdict.  The  docket  showed, 
however,  that  an  execution  had  Issued  at 
thedateof  the  verdict.  On  the  8!st  Decem- 
ber, 1887,  a  renewed  execution  was  Issued. 
Thisexecntlonredted  thata  Judgmenthad 
been  rendered  by  W.  B.  Ndttlb,  4.  P.,  and 
L.  F.  Randolph,  J.  P.,  on  the  8th  dayot 
April,  1886.  On  the  17th  of  January,  1888, 
the  defendant,  Davis,  by  his  counsel, 
moved  before  the  Jasttce  to  qaash  the  exe- 
cution which  motion  the  Justice  denied, 
and  the  defendant  appealed.  The  case  waa 
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trtod  by  the  drcnlt  court  od  this  appeal, 

and  vf&o  there  dlsmlaaed  upon  the  Kronnd 
tbat  the  appeal  nas  ImproTldently 
awarded.  Thereapon  a  farther  appeal 
from  the  deciaiun  of  the  circatt  court  re- 
fuslDg  to  quBAh  tlie  execution  whs  prose- 
cuted to  this  court,  and  here  the  Judgment 
of  the  circuit  court,  orermllng  the  mo- 
tion to  qoasb  the  execution,  was  reversed, 
and  the  case  remanded.  Point  1  of  the 
syllabus  of  the  case  as  tried  here  was, 
(Lowther  v.  Davie,  33  W.  Va.  132, 10  S.  E. 
Rep.  20:)  "An  executloD  purporting  to 
be  Isiiued  upon  the  Judgment  of  a  Justice, 
where  there  Is  lo  fact  no  ftucb  Jud^ent, 
but  simply  the  verdict  or  the  Jury,  is  void, 
and  the  Justice  should  quash  such  execu- 
tion npoD  notice  and  motion,**  The  JudR- 
ment  of  this  court  proceeded  upon  the 
ground  that  there  was  no  such  Judgment 
as  the  one  recited  by  such  execution.  The 
concluding  paragraph  of  the  opinion  of 
this  court  upon  this  branch  of  the  case  Is 
as  tollowe:  "These  provlstone  [that  Is,  the 
provisions  ot  the  Code -preylonsly  cited] 
clearly  show  that  no  execotlon  can  be  is- 
sued by  the  Justice  until  there  1b  a  Judg- 
ment rendered  upon  which  it  can  be  Is- 
Hued.  It  is  clear  that  no  execution  can  be 
issued  on  the  verdict  ot  a  Jury,  but  that 
there  must  be  a  Judgment  entered  on  the 
,TerdIct  by  the  Justice  to  authorize  the  exe- 
cution ;  and  onleea  there  Issnch  Judgment, 
the  execntion  la  void,  and  should  be 
qnashed  on  a  proper  motion  by  the  de- 
fendant therein."  While  this  appeal  was 
pending,  vis.  on  the  20th  of  March,  188K, 
the  two  Justices  wlio  tried  the  case  orig- 
inally met  together,  and  entered  the  fol- 
lowing order:  "A.  J.  liowther  va.  W.  H. 
H.  DavlB.  March  20th»  1888.  We,  W.  E. 
NtJTTBB  and  U  F.  Randolph,  Justices  of 
the  peace  who  presided  at  the  trial  ot  this 
canse  on,  to  wit,  the  8th  day  of  April,  1886. 
In  which  trial  a  verdict  was  rendered  by 
the  Jury  In  favor  of  the  plaintiff,  having 
failed  to  enter  Judgment  as  prescribed  by 
law,  do  enter  the  Judgment  now  for  that 
time  In  the  following  words  and  flgnres, 
to  wit :  It  la  therefore  considered  by  the 
court  that  A.  J.  Lowther  recover  from  W. 
H.  U.  Davis  the  sum  of  9221.93.  with  Inter- 
Mt  from  the  8th  day  ot  April,  1886,  until 
paid,  and  his  cost  by  him  In  this  behalf  ex- 
pended, which  is  ascertained  to  be  thirty- 
two  dollars  and  60  cents.  (S32.50.)  Given 
under  onr  hands  this  20th  day  of  March, 
1888.  W.  E.  Ndtteb,  J.  P.  L.  F.  Ran- 
DOLPH,  J.  P."  The  plaintiff  afterwards 
died,  and  his  administrator  made  a  mo- 
tion before  the  Justice  to  revive  the  Judg- 
ment in  hie  name,  and  defendant  opposed 
the  motion,  and  the  Justice  refused  to  re- 
vive; and  nn  appeal  to  the  circuit  court 
that  action  was  affirmed,  and  theudmln- 
Istrator  brlngB  the  case  here  on  appeal. 

In  this  action  of  the  circuit  court,  In  re- 
fusing to  revive  this  Judgment,  we  think 
there  was  no  error,  but  that  it  was  clearly 
right  on  several  grounds.  In  the  Orst 
place  the  case  maybe  regarded  as  a  res 
adjadlcata,  this  court  having  in  effect  di- 
rected the  execution  to  be  quashed  upon 
the  ground  tbat  no  sncti  Judgment  had 
been  rendered  or  entered,  ft  Is  true  tbat 
the  record  now  prodnced,  of  an  attempt 
on  tbe  part  of  the  two  Jnstlces  to  enter  a 


Judgment  airno  pro  tuM,  warn  not  then  be* 
tore  tbls  court;  but  tbe  principle, often an- 
noanced,  Is  that  everything  litigated  on 
the  former  trial,  or  which  might  and 
/lught  to  have  been  litigated,  Is  closed  by 
the  final  adjudication  here.  The  attempt 
to  enter  a  Judgment  nujjc  pro  taac  might 
have  been  made  before  the  execution  Is- 
sued which  was  here  quaabed;  and  the 
parties, having  tailed  tomake  the  attempt 
before  bringing  tbe  case  to  this  court, 
ougb  not  to  I>e  permitted  to  do  so  after 
this  court  had  decided  tbat  no  Judgment 
bad  l>eeD  rendered.  Moreover,  the  lan- 
guage of  this  court,  88  above  quoted  from 
the  opinion,  precluded  the  Idea  that  the 
entry  of  a  Judgment  within  the  time  pre- 
scribed by  the  statute  1b  not  essential  to 
Its  validity.  But,  secondly,  were  It  other- 
wise, the  language  of  the  Code,  (see  sec- 
tion 114,  c.  60,)  taken  In  connection  with 
other  provlsons  fa  p&ii maiert&.  Is  too  un- 
equivocal to  admit  of  misconstruction. 
Where  the  language  Ib  nnamblgooos,  no 
ambiguity  ran  be  anthorlied  by  Interpre- 
tation, Five  or  six  sections  of  tbe  Code, 
immediately  succeeding  section  114,  show 
tbat  the  object  of  the  legislature  was  to 
draw  a  marked  distinction  between  the 
rendition  of  a  Judgment  and  Its  entry. 
When,  therefore,  In  section  IM,  the  legisla- 
ture pruvldce,  "In  other  cases  Judgment 
shall  be  entered  within  24  hours,  (Sondays 
excepted,)  after  tbe  trial,"  it  Is  taking  un- 
warranted liberty  with  their  language  to 
say  that  when  they  used  the  word  "en- 
tered" they  meant  "rendered;"  or  to  hold 
that  the  Jndgment,  If  rendered,  might  be 
entered  after  the  lapse  ot  not  only  34 
hours,  but  of  S  years  after  Its  rendition, 
as  was  attempted  In  this  case.  The  ques- 
tion as  to  what  constitutes  the  entry  te 
an  entirely  different  one.  All  that  can  be 
said  upon  that  subject  is  tbat  tbe  very 
least  required  to  give  Talldlty  to  the  Judg- 
ment Is  some  written  evidence  contained 
In  the  papers  or  on  the  docket  that  It  has 
been  rendered,  and  this  writing  must  be 
made  within  the  24  hoon,  (Sundays 
excepted,)  as  prescribed  by  tbe  statute. 
In  tbe  third  place,  this  entry  ot  tbe  Jndg- 
ment made  by  tbese  Jastices  seems  to 
have  been  done  upon  their  own  mere  mo- 
tion, and  without  any  notice  whatever  to 
the  defendant  in  tbe  court  below.  It  Is  a 
well-established  rule  that.  lf  they  regarded 
the  omission  of  the  entry  as  a  mere  clerical 
error,  they  could  only  correct  soeh  error 
upon  reasonablenotlceto  the  other  party. 
This  is  the  well«-efltabllshed  practice  in  the 
circuit  courts,  and  In  this  court.  See 
Code,  c.  134,  §S  1,  6.  In  any  point  of  view, 
we  must  regard  this  action  of  the  Justices 
aa  abnolutely  without  warrant  of  law  and 
entirely  null  and  void.  It  Is  well  known 
that  tbe  Justice's  court  has  no  regniar 
term,  and  it  bin  proceedings  are  to  b« 
carried  in  his  own  breast  Tor  years,  and 
then  entered  In  a  case  no  longer  pending, 
his  docket  and  proceedings  would  soon  be 
lo  a  chaotic  condition,  and  absolutely 
unelusa  for  any  practical  purpose.  In  tbe 
case  of  Powell  v.  Com.,  11  Clrat.822.  In 
consCrulng  tbe  power  of  tbe  court  over  a 
Jndgment  rendered  at  a  prevlons  term, 
and  the  power  of  amendment  of  Jndg- 
ments  and  decrees  by  tbe  Judge  in  vaca- 
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Uon.  after  the  adjourninent  of  the  term,  It 
wae  Bald :  "  It  was  Intended  to  authorise 
amendtneDts  Id  fiapport  of  ^  Judsnient  Iq 
caseH  iu  which  there  was  Horaetlilns  Id  the 
record  by  which  they  could  safely  be 
made.  It  could  not  have  beea  Intended  to 
aathorfse  an  amendment  to  be  made  upon 
the  indlvldnal  recollection  of  the  Jodge,  or 
by  proof  a!ltm<Je,^  So  In  regard  to  the 
correction  uf  clerical  errors  generally.  Mr. 
Black  tbna  lays  down  the  rule:  "That  a 
cimrt  has  a  right  at  a  term,  sabseqaent 
to  one  at  which  a  Judgment  la  rendered, 
tu  correct,  by  an  order  nunc  pro  tunc,  a 
derlcul  error  or  omission  iu  tlie  original 
entry ,  Is  Indisputable.  The  error,  whether 
of  omlsaiou  or  commission,  must  appear 
from  the  record  of  the  proceedings  In 
which  the  entry  of  Judgment  is  made."  1 
Rlack,  Jadgm.  §  ISI.  lo  Halley's  Adm'r  v. 
Balrd.l  Hen.  &  M.  24,lt  wosbeld  that  the 
"  diMtrict  coart  haa  no  power  or  ]  urisdlctlon 
to  reverse,  alter,  or  amend  a  Judgment 
given  at  a  former  term  of  the  aald  court 
which  had  been  entered  on  the  order  book, 
and  signed  by  a  judge  in  open  court."  Up- 
on the  other  hand,  in  Hhelton  V.  Welsh,  7 
Leigh,  175,  it  was  held  that  a  clerical  error 
might  be  corrected  at  a  subsequent  term. 
Id  the  prebeat  case,  U  It  were  conceded 
that  a  justice  of  the  peace  conid  at  any 
time  enter  aJudgmeDt  nunc  pro  tunc,  aftur 
the  termination  of  his  session  at  which  It 
was  rendered,  he  certainly  could  not  do  so 
except  upon  i*easnnab1e  notice  to  the  par- 
ties iuterested,  nor  could  he  at  any  time 
do  8u  from  bis  own  recollection  ■  of  what 
bad  oecDrred,  but  would  have  to  rely  ez- 
claalvely  oiron  some  sufflclent  evidence  ap- 
pearing in  the  record  or  papers  iu  the 
case,  ahowins  that  such  a  Judgment  had 
been  rendered.  We  tiiink  it  quite  evident, 
[lierefore,  in  the  present  case,  the  Justices 
acted  without  warrant  of  law.  In  excess 
of  their  Jurisdiction,  and  that  the  action 
of  the  circuit  court  In  rriaslng  to  reuew 
the  pretended  Judgment  was  correct,  and 
must  be  affirmed. 

Bbannon,  J.,  (dissenting.)  A,  J.  Low- 
tber  brought  an  action  before  a  justice  In 
Doddridge  county,  and  a  verdict  of  a  Jury 
was  rendered  in  favor  of  the  plaintiff  for 
9184.  No  entry  of  a  Judgment  was  made 
in  tbe  docket.  The  docket  shows  that  an 
execntloD  issued  on  thedateof  tbe  verdict. 
On  Decemt>er  81, 1887,  another  execution 
iHsued,  which  by  the  final  action  of  this 
court  was  quashed.  Lowther  v.  Davis, 
«t  W.  Ta.  182, 10  S.  E.  Rep.  20.  This  execu- 
tion recites  that  Judgment  bad  been  ran* 
dated  April  8, 1886.  for  the  debt.  On  20th 
Ifareh.  1888,the  two  Jnetlces  who  tried  tbe 
case  entered  in  tbe  docket  an  order  recit- 
ing thnt  they  had  presided  at  the  trial  on 
the  8th  day  of  April.  in  which  a  ver- 
dict bad  been  rendered  by  a  Jury  In  favor 
of  the  plaintiff,  and,  having  failed  to  enter 
Judgment,  they  entered  «  formal  Judgment 
ouBC  pro  tuoo  In  accordance  with  the  ver< 
diet.  The  plalntlD  afterwards  died,  and 
his  administrator  made  a  motion  before 
the  Justice  to  revive  tbe  Judgment  in  his 
name,  and  the  defendaut  opposed  the  mo- 
tion, and  the  Justice  refused  to  revive  the 
Judgment,  and  upon  appeal  to  tbe  circuit 
court  tbe  court  also  refused  to  revive  It. 


and  tbe  administrator  brings  the  case 
here.  The  question  Is,  was  there  any 
Judgment  to  be  revived?  Is  the  Judgment 
entered  March  20,  1888,nearly  2  years  after 
the  rendition  of  the  verdict,  void  tiecaose 
It  was  not  entered  wtthlu  24  hours  after 
the  trial,  as  required  by  Code,  §  114,  c.  50? 
If  void  because  the  Jorlsdlctlon  of  tbe  Jus- 
tices hud  lapsed, there  cannot  bea  revival ; 
but  if  not  void,  there  can  be.  Were  it 
open  question,  I  should  be  inclined  to  say 
that  the  statute  is  directory,  made  for  the 
benefit  of  the  plaintiff,  not  the  defendant; 
that  a  Justice's  court  would  fall  under 
that  general  principle  applicable  to  all 
court?,— that  is,  that  the  court  once  In 
possession  of  the  cause  can  go  on  until 
final  Judgment,  the  verdict  being  merely 
an  interlocutory  occurrence  wiille  the 
proceeding  Is  going  on,  and  standhig  good 
until  Judgment  on  It.  Otherwise  a  eostly 
trial  comes  to  naught  because,  merely,  the 
Justice  takes  a  little  too  much  time  to  con- 
sider. But  there  have  b'>eutoo  manydeci- 
sions  in  states  where  similar  statutes  pre- 
vail to  allow  this  construction.  They 
hol'l  that  Judgmentmust  be  rendered  with- 
in tbe  prescribed  time.  Our  statute  says 
the  Judgmfint  must  be  "entered "  within 
the  time.  What  does  the  word  "entered* 
here  mean?  It  means  that  Judgment  must 
be  rendered —pronounced — within  tlie  time, 
but  not  uecesaarily  entered  in  the  docket 
within  that  time.  In  Con  well  v.  Kujken- 
dalt,  29  Kan.  707,  thoush  the  section  ol  tbe 
statute  required  Judgment  within  (our 
days,  the  court  said,  to  obviate  difficulty 
the  word  "entered"  should  be  interpreted 
as  ■'rendered;"  that  when  the  Justice 
formed  his  mind,  and  announced  It,  that 
was  judgment,  while  recordlatc  it  after- 
wards would  do;  that  it  was  the  almost 
universal  practice  In  all  courts  to  an- 
nounce judgments,  and  afterwards  record 
them.  That  the  word  "entered,"  In  sec- 
tion 114,  means  "rendered, "is  shown  from 
the  fact  that  the  Justice  is  to  ascertain 
balance  after  credits,  and  enter  Judgment, 
thus  showing  that  It  means  the  formation 
and  decision  of  the  mind  as  to  the  legal  re- 
sult of  the  case;  and  It  is  shown  by  the 
further  important  fact  that  it  Is  other  sec- 
tions (178  and  179)  which  command  him 
to  enter  certain  things  In  tbe  docket, 
among  them  the  Judgment.  The  Judg- 
raentof  the  Jnstlcesball  be  stated;  that  Is, 
the  one  already  entered  or  announced. 
What  Is  a  Judgment?  Upon  such  a  ques- 
tion as  that  involved  In  this  caae.wejnust 
have  a  correct  conception  of  what  it  la. 
The  docket  entry  Is  not  the  judgment,  but 
only  evidence  that  a  judgment  was  ren- 
dered. Judgment  Is  what  Is  ordered  and 
considered ;  not  the  mere  entry  of  what  is 
ordered  and  considered.  We  sometimes 
speak  of  the  record  entry  as  the  Judgment, 
but  it  Is  no  more  the  judgment,  accurate- 
ly speaking,  than  a  note  for  money  is  the 
money  or  debt  Itself.  Hlckey  v.  Hinsdale, 
8  Mich.  267.  A  Judgment  Is  the  "decision 
or  sentence  of  the  law,  pronounced  by  a 
court  or  other  competent  tribunal,  upon 
the  matter  contained  In  the  record.*  3 
Black.  Comm. 895;  Jac.  Law  Diet.;  Freem. 
Judgm.  S  2.  When,  after  tbe  facts  are 
found,  the  court  pronounces  the  decision 
on  them,  that  Is  the  Judgment.  That  Is 
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thejndldftlaet.— tbeactof  the  court  as  a 
court  speakiufc  tbe  Bentenceof  the  law,— 
wliereae  the  eDterlng  It  In  the  roll,  the 
ducket,  or  the  order  or  JadgmeDt  book, 
caJl  It  by  whatever  name,  la  an  act  of  dlN 
ferent  natnre,  a  clerical  or  mlntatprlal  art, 
one  to  coDstltnte  merely  a  memorial  to 
attest  that  the  Jadicial  act  o(  pronouDcIng 
Jodgment  was  In  fact  done.  In  view  ol 
these  principles  a  Justice  must  pronounce 
hie  Judgment  withiu  24  hoars  after  the 
trial;  but  U  he  does  so,  his  fallnre  to  enter 
it  in  his  docket  within  that  time  will  by 
ne  means  rob  tbe  party  of  his  Judgment. 
HsRunld,  weeks  later.eompel  him  by  man- 
damna  to  enter  It.  At  common  law,  mag- 
Istrates,  after  prononndng  Judgments, 
have  been  JustlBed  In  entering  up  the  writ* 
ten  record  even  after  commitments  to 

Erison  under  them,  and  after  proceedings 
y  certiorari  or  other  process  had  been 
commenced  to  Impiign  them  for  informali- 
ty. Massey  t.  Johnson*  12  East,  67,  81, 
82.  In  Gray  r.  Cookson,  16  Bast,  13.  tbe 
record  was  drawn  op  six  months  after 
lodgment  rendered.  See  King  r. Barker.  1 
EaBt,18B.  In  Hall  V.  Tuttle,  6  Hill,  88.^10 
Amer.  Dec.  883,  the  court,  of  a  Juatlce's 
Judgment,  said:  "This  shows  the  for- 
mal entry  of  the  Judgment  to  be  quite 
an  unimportant  matter.  Where  It  is  nec- 
essary tor  the  purpose  of  evidence.  It 
maybe  made  at  anytime."  Suppose  a 
Jnstlce.  after  a  verdict,  announce  lodg- 
ment thereon,  but  omits  to  record  It  In  his 
ducket.  Yon  can  compel  him  to  dn  so  by 
mamdamas.  You  show  the  docket  and 
verdict,  and  prove  his  rendition  o(  verdict. 
You  need  not  have  record  evidence  to 
prove  his  announcement  of  jndgment. 
This  la  tbe  rule  as'  to  proceedlnars  of  in- 
ferior courts.  3  Freem.  Judgm.  %  410.  It 
Ifl  otherwise  as  to  courts  ol  record.  Tbe 
law  fixes  no  limitation  for  such  entry  or 
for  a  ntiDC  pro  tunc  entry.  2  Freem. 
Judgm.  §  56.  Suppose  the  Justices  Iti  this 
case  bad  entered  a  memorandum  of  ]udi(- 
meut  on  the  summons.  That  would  not 
be  a  docket  entry.  No  la  w  requires  them 
to  make  Bucb  memorandnm.  It,  bo werer, 
would  be  used  as  evidence  ot  a  jndgment. 
and  from  it  Judgment  la  tbe  docket  could 
be  afterwards  entered. 

But  WA  are  acting  under  the  atatote. 
The  court  In  tbe  case  Just  cited,  having 
spoken  of  the  law  independently  of  tbe 
statute*  then  adverted  to  tbe  New  York 
statute  requiring  Judgment  to  be  forth- 
with rendered  and  entered  Id  tbe  docket, 
and  faeld  the  same  principle,  saying  the 
Judgment  must  be  rendered  forth  with ;  but 
not  so  with  the  docket  entry,  notwith- 
standing the  statute  as  to  both  declared 
that  it  must  be  done  forthwith.  The  rea- 
son given  was  that  the  one  act  was  Judi- 
cial, the  other  merely  mlolsterial.  The 
court  held  the  statute  In. reference  to  the 
docket,  specifying  various  things  which  It 
must  show,  to  be  directory,  and  the  acts 
to  be  performed  by  the  Justice  in  reference 
thereto  ministerial.  These  principles  are 
sustained  by  authority  in  Now  York, 
whence  oar  statute  came,  and  other  states 
where  almllar  oiiea  prevail. «  Walrod  v. 
Shuler,  3  N.  T.  184;  Fish  v.  Emerson,  44  N. 
Y.  376;  opinion,  Sibley  t.  Howard.  8  De- 
Blo.  72.  45  Amer.  Dec.  448,  and  note;  opin- 


ion, MeNamara  T.<Speea,  86  Wl>.  689;  ICat- 
ttaews  V.  Houghton,  11  Me.  877;  Lynch  ▼. 
Kelly, 41  Oal.  2S4 ;  Fr«em.  Jodgm.  9$  63.  53a; 
DIggew  V.  Dulin,  1  Munf.  56;  Shadrack 
V.  Woolfolk,  32  Grat.  707,  713;  1  Black, 
Judgm.  $  106.  In  Wisconsin,  where  tbe 
statute  requiring  Judgment  forthwith  ex- 
ists, and  where  its  construction  la  more 
rigid  than  elsewhere,  it  has  been  twice 
held  that  "if  Judgment  is  rendered  at  tbe 
proper  time,  (by  belngaudibly  pronounced 
so  that  It  may  be  beard  by  the  parties 
and  others  present,)  that  Is  sufficient,  and 
the  Justice  may  subsequently  enter  it  on 
his  docket,  and  tax  tbe  costs."  Weame 
y.  Smltb,32  Wis. 413;  Elelnstenberr.Sebo- 
mach^r,  85  Wis.  608.  Tbe  cases  of  Sibtorv. 
Howard.  45  Amer.  Dec.  44S,  Watson  v.  Da- 
vis, 19  Wend.  371.  and  MeNamara  v.Spees. 
25  Wis.  6S9,  were  cases  where  not  only  the 
docket  entry,  but  the  tudcment, — the  de- 
cision,—was  nut  announced  till  after  the 
time  limited.  It  must  nut  be  thought,  be- 
cause in  ordinary  courts  Judicial  acta  are 
performed  by  a  Judge,  but  tbe  ministerial 
ones  by  a  clerk,  that  In  tbe  case  of  a  Jus- 
tice, who  performs  both,  alibis  acts  are 
Judicial.  Tbe  nature  of  the  act  Is  tested 
by  Its  nature,  not  by  the  accident  of  tbe 
person  performing  it.  In  Hlckey  v.  Hins- 
dale, supra,  the  rourt  said  the  acts  of  the 
Justice  In  making  docket  entries  were  min- 
isterial, like  those  ol  a  clerk.  I  repeat, 
then,  that.  If  a  Justice  does  annonncejudg- 
ment  within  34  hoars  after  verdict,  tbe 
Jndgment  Is  not  void  because  the  entry  In 
the  docket  Is  not  made  within  that  time. 
It  Is,  however,  Importan  t  that  Jnstlces  who 
perform  aucb  Important  functions  in  tbe 
adminlatration  ot  Justice  should  prompt- 
ly enter  ttadr  proceedings  in  tbe  docket. 
Just  as  much  as  It  Is  that  Judges  of  supe- 
rior courts  should  record  their  aetiou^ 
and  they  are  culpable  for  not  so  doing. 

But  now  comes  another  question, — tbe 
only  question  which  has  given  me  any  ae- 
rtuns  concern.  Tbe  judgment  shows  on  Its 
face  that  It  was  entered  long  after  tbe 
date  of  tbe  verdict,  not  purporting  to  have 
been  done  while  the  proceeding  was  fa 
Hero,  but  Is  one  entered  aooo  pro  taae; 
and  ft  may  be  that  It  is  not  itself  conclu- 
sive ot  the  fact  that  Jodgment  was  pro- 
noonced  within  34  hours  after  the  trial, 
and  that  It  Is  necessary  to  ascertain  by 
other  evidence  that.it  was  then  rendered, 
where  It  purports  to  be  nunc  pro  taae. 
Our  statute  (Code,  c.  i*0,  §  182)  makea  the 
docket  evidence  of  a  Judgment,  but  it  does 
not  make  It  the  sole  evidence,  tor  it  may 
h6  proven  by  entries  or  memorandaamooiir 
the  papers  required  bylaw  to  be  kept,  even 
by  oral  evidence  of  the  Justice.  1  Greenl. 
Ev.  (518;  Freem.  Jndgm.  S  410;  note,  40 
Amer.  Dec.  886.  In  Be  Wight.  184  0.  S. 
186,  10  Sup.  Ct.  Bep.  487,  the  United 
States  supreme  court  held  that  a  dddc 
pf  o  tttoc  order  could  be  made  on  the  rec- 
ollection ot  the  Judge  that  an  order  had 
been  made.  The  Justices  making  this  en- 
try of  judgment  are  thesame  who  received 
tbe  verdict.  It  Is  a  circumstance  to  sbow 
such  Judgment.  I  hardly  think  this  case 
ought  to  tw  regarded  as  a  Judgment  mme 
pro  taae,  but  simply  as  tbe  performance 
ot  a  mlQlsterial  aetot  entry  oi  jodgment 
announced  at  date  ot  verdlet.  on  the 
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fcnowledare  of  the  Jnsttees,  nothing  appear- 
ing tendlnsto  show  that  Judsment  was 
not  ao  annonDced ;  bat  I  am  treailnsr  it, 
In  the  atrongeat  Uglit  againat  Uh  validity, 
aa  a  Jndgment  none  pro  tune,  holding 
that  there  la  anfflelent  evidence  to  warrant 
aach  Judgment,  and,  It  there  la,  certainly 
such  datu  would  warrant  the  loereclerl* 
eal  act  of  entry  in  the  docket.  Here  the 
docket  sbowfi  that,  on  the  date  of  the  ver- 
dict, execatlon  issued.  We  can  read  tbla 
entry,  and  could  read  the  execatlon,  were 
It  in  the  record,  but  we  are  to  preeume  It 
followed  the  )aw,  reciting  the  indgment, 
date,  partlea,  and  amonnt,  as  aection  185, 
c.  60,  requlrea.  The  docket  entries  and 
verdict  give  aa  certainty  as  to  parties, 
amount,  dates,  etc.,  necesaary  fur  Judg- 
ment. The  note  til  the  execution  followa 
right  after  the  verdict  In  the  docket.  la  it 
not  cogent  erldence  that  Jadgment  had 
been  given  on  the  verdict?  For  law  ol 
nanepro  ton<>Jadgment  see  opinion  Mitch- 
ell V.  Overman,  1U3  U.  8.  64.  Upon  aucb 
</a£a  I  thluk  a  Judgment  conld  be  entered 
at  any  time.  Here  was  a  verdict,  and 
Judgment  wonld  follow  aa  a  matter  of 
cuaree,  In  the  abaence  of  motion  to  aet  It 
artide,  and  we  wonld  perhaps  presume  its 
rendition;  but  the  docket  shows  tne  Issue 
ol  an  execatlon  tbn  very  day  of  the  verdict, 
la  not  that  the  strnngest  kind  of  a  circum- 
stance to  abnw  that  Jadgment  bad  been 
rendered,  In  tbe  absence  of  a  scintilla  of 
evidence  tonegativelt?  lltbe factssbown 
by  the  docket  "are  such  aa  to  reanonably 
and  fairly  carry  conviction  that  a  Judg- 
ment was  in  fact  rendered,  this  is  auffl- 
cient."  Witten  r.  Boblson,  81  Ho.  App. 
625.  In  the  face  of  thia  verdict  and  execu- 
tion, how  can  we  reasonably  escape  the 
eonvirtion  that  Judgment  upon  tbe  verdict 
wati  In  fact  rendered?  Tbe  books  show 
that  everywhere  courts  struggle  to  over- 
look trregnlaritles  In  the  proceedings  of 
Jnaticea,  In  order  to  further  Jnstlce:  hot 
here  the  straggle  seems  to  be  to  the  re- 
verae,— to  give  audue  weight  to  an  irregu- 
larly or  inadvertent  omission.  I  cannot 
consent  that  this  party  shall  lose  lila  debt 
on  what  la  tbe  veriest  technicality,  espe- 
cially aa  I  see  tbe  Justice  of  tbe  case  In  this 
line.  It  requires  no  stroKgle  to  support 
the  plaintiff's  debt,  aa  the  authorities 
dearly  uphold  It.  1  bold  that  the  Judg- 
ment is  neither  void  nor  trrregular.  If  tbe 
sapremo  coort  of  California  could  say, 
In  a  case  Just  like  tbis,  where  a  verdict  was 
rendered  by  a  Justice,  ond  be  omitted  to 
enter  Jndgratsnt,  and  an  execution  Issued 
on  It,  the  entry  of  Jadgment  was  merely 
clerical  duty,  and  tbe  Juatlce  conld  b« com- 
pelled to  make  It,  and  that  tbe  execution 
sbonld  not  be  quashed,  much  more  can  we 
use  that  exemtlon  merely  as  evidence  to 
show  that  Judgment  was  In  fact  an- 
nounced, and  to  Jnstity  its  subsequent  en- 
try on  the  docket.  Lynch  v.  Kelly,  41 
Cel.  232. 

Tbos  we  do  not  have  to  decide  whether, 
where  It  appears  that  hotb  tbe  rendering 
and  tbe  entry  in  the  docket  of  a  Jndgment 
by  a  Justice  took  place  after  the  time  flxed 
therefor  by  statate,  tbe  Judgment  wonld 
be  Told,  or  merely  Irregalar  and  rerersible 
on  appeal.  In  some  states,  especially 
Wisconsin,  it  1m  held  void  in  several  ded- 


alona;  bnt  the  Judge  delivering  theoptnioa 
in  Wenme  t.  Smith,  82  Wis.  414,  expressed 
himself  dissatisfied  with  thoee  decisions. 
In  Watson  v.  Darls,  19  Wend.  871,  which 
Ss  nrged  upon  us  as  authority  to  hold  thIa 
jndgment  void,  it  Is  held  that  it  Is  "erro- 
neous, **  and  subject  to  reversal.  In  Mar- 
tin V.  P](er,8e  lud.  245,  and  StUlman  v. 
McConnell,  36  Kan.  888. 13  Pac.  Bep.  571, 
auch  Judgoieuts  were  held  not  void,  but  er- 
runeous;  and  in  Robinson  v.  K1our,4  Ohio 
St.  GS3,  Judge  Tbcbman  said  the  failure 
to  render  Judgments  within  time  might 
not  make  them  void,  bnt  only  irregular 
and  reversible.  Nothing  Is  preanmed  In  fa- 
vor of  tbe  Jarlsdlction  of  inferior  coarts, 
but  when  once  Jurisdiction  of  the  cause 
and  parties  is  established,  as  Is  clearly  the 
case  here,  courts  should  be  averse  to  hold- 
ing mere  missteps  In  the  proceediug8,mere 
Irrregularltles,  simple  nullities,  because  to 
do  BO  destroys  rights  of  parties,  and  tbe 
maxtm  Is  that  it  is  betterthat  serluusprn- 
ceedlngs  shall  have  force  than  fall.  If, 
then,  a  Jndgment  rendered  and  entered  aft- 
er the  time  fixed  by  law  be  not  void,  but 
slmpy  erroneous,  as  I  think  it  would  be  at 
worst.  It  cbuld  be  reversed  only  by  appeal ; 
and  as  tbe  motion  to  revive  the  Jadgment 
In  this  ease  stands  as  a  wetre  iiicias  In 
courts  o!  record  under  the  common  law, 
mere  Irregolarlty  could  not  avail  aa  a  de* 
fense  to  a  writ  of  scire  faciaa.  Fost.  Scl. 
Fa.  27;  12  Amer.  &  Eng.  Enc.  Law,  150/; 
1  Black,  Judgm.  4i>6.  Hence  I  am  of  opin- 
ion that  the  court  erred  In  refuaiag  to  re- 
vlTH  the  Judgment,  and  Itajadgment  refus- 
ing to  do  BO  ought  to  be  reversed,  and 
Indgment  reviving  same  here  entered. 
When  this  case  was  bere  before,  tbe  judfc- 
ment  was  not  In  the  record.  The  court 
aaid  the  evidence  was  not  enough  to  Justi- 
fy an  execution.  Here  we  use  that  evi- 
dence tor  another  purpose,  to  determine 
merely  whether  it  la  aufilclent  to  Justify 
Judgment  nune  pro  tunc.  The  former  de- 
dslon  Is  not  raa  a<tJutUeat»  upon  thla 
question.  It  merely  hud  there  was  then  no 
Judgment  to  support  an  execution.  Did 
It  hold  that  there  never  conld  afterwards 
be  a  Jadgment  entered?  Certainly  not. 
Did  it  hold  that  thia  Jadgment  is  void, 
when  It  was  not  In  existence  tbent  Ce^ 
tainly  not. 

This  case  does  not  Involve  ttaeqaeatlon 
ot  amendment  under  the  statute,'— that  la, 
where  a  Judgment  has  been  entered,  and 
It  Is  desired  to  correct  it;  whereas  bere  no 
Jndgment  at  all  bad  been  entered.  It 
even  notice  of  the  Jadgment  naac  pro  taae 
were  reqafred,  and  I  do  not  think  it  was, 
an  no  new  evidence  was  Introdnced, 
(Fraem.  Jadgm.  }  64,)  yet  that  wonld  ren- 
dar  It  only  urregnlar,  not  void  on  aeire 


(87  W.  V«.  407) 

ROOBR8  et  aL  V.  BOGEB& 
(Bupraow  Ooort  of  Appeals  of  West  TlrgtniiL 

Dec  2%  1892.) 

JuDeMXHT— Ras  JimiCATA  — Eqoitt  — AonoKs  as 
Law— Baaraumira  XmraoDijoxioir  or  Bvumxaa 
— UismsBAL  or  Bill  on  Hsbits. 

1.  An  adJndlcatioD  hj  a  court  having  Jorla- 
("IcttOD  of  the  subject-matter  and  the  parties  is 
final  and  conclosiTe,  not  only  aa  to  the  raatten 
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•ctoally  determined,  but  oa  to  erezT  oUier  mat- 
ter wtuch  the  parties  might  have  HtiKated  as  in* 
ddcat  thereto,  and  coming  within  the  lodtimate 
purview  of  the  snbject-matter  of  the  action.  It 
i8  not  essential  that  the  matter  abould  hare  been 
fommU7  put  in  issue  in  a  former  suit,  but  it  is 
sufficient  that  the  status  of  the  suit  was  such 
that  the  parties  might  hare  had  the  matter  dis- 
posed of  OD  its  menta.  An  erroneous  ruling  of 
■tlie  court  will  not  prevent  the  matter  from  be- 
ing res  judicata.  Sayre's  Adm'r  Harpold,  11 
S.  E.  Rep.  16,  33  W.  Va.  653. 

2.  Equity  will  restrain  h7  Injunction,  not 
only  the  suit  at  law  Itself,  hut  also  the  introduc- 
tion of  evidence  in  such  suit,  which,  though  per- 
haps legally  adnuasible,  is  manifestly  contrary 
to  right  and  JuHtice. 

3.  Dismusal  of  a  bill  in  equity  np<m  the 
merits  is  a  bar  to  further  proceedings  in  the 
same  court  for  the  same  purpose  between  the 
same  parties;  and  this,  too,  though  the  court 
may  not  have  gone  into  the  OTidoice. 

(Syllabus  by  the  Court.) 

Appeal  from  clrcait court,  Calhoan  coun- 
ty. 

Suit  by  Cynthia  A.  Rogers  and  others 
agalnet  John  Rogers  to  enJolD  defendant 
from  using  a  certain  deed  as  evidence  in 
an  ejectment  suit.  From  a  decree  grant- 
ing the  Injiuictlon,  defendant  appeals.  Af- 
firmed. 

Ltan  A  Hamilton  and  Floutnoy  A  Prloe^ 
for  appellant.  J.  O.  SehilUngt  for  appel- 
lees. 

Enulisb,  J.  This  was  a  suit  In  equity 
brought  In  the  clrcnit  court  of  Calhoun 
county  lor  the  purpose  of  restraining  and 
enjoining  one  John  Rogers  from  using  a 
certain  deed  from  one  A.  G.  Bailey  to  him 
and  others  as  evidence  In  an  ejectment 
suit.  On  the  19th  day  of  February,  1890, 
Cynthia  Ann  Rogers.  James  W.  Rogers,  A. 
G.  Bailey,  Sophia  P.  Uye,  and  Wellington 
J.  Rogers,  the  last  named  being  an  Infant, 
who  sued  by  Cynthia  Ann  Boger8,hla  next 
triend,  presented  th&r  bill,  verified  by 
James  W.  Rogers,  one  of  the  platntifts,  In 
which  they  allege  that  on  tbe  25th  day  of 
March,  1854,  J.  M.  Bennett,  commissioner, 
by  deed  conveyed  to  George  W.  Rogers  a 
certain  tract  of  land  situated  on  Yellow 
creek,  and  being  then  in  the  county  ut  Gil- 
mer, but  now  In  tbe  county  of  Calhoaii, 
containing  200  acres,  more  or  leas,  a  certi- 
fied copy  of  which  deed  was  exhibited; 
that  said  George  W.  Rogers  took  pofises- 
Bionofsaid  tract  of  land,  improved  and 
cultivated  the  same,  lived  thereon,  had  It 
taxed  to  bimeeU.and  paid  tbe  taxes  there- 
on up  to  the  time  of  his  death,  which  was 
some  time  In  NoTemher,  1885;  that  the- 
plaintlD  UyntblaAnn  Rogers  Is  the  widow 
of  George  w.  Rogers,  and  that  the  plain- 
titb  James  W.  Rogers,  Sophia  P.  Dye,  late 
Rogers,  and  Wellington  J.  Rogers  are  bis 
children  and  heirs  at  law,  and  that  th^e 
plaintltia  were  In  possession  of  the  said 
tract  of  land  at  the  time  of  said  George 
W.  Rogers*  death,  and  have  continued  In 
posseBsioD  thereof  up  to  the  present  time ; 
that  said  George  w.  Bogers  purchased 
said  tract  of  land  some  years  before  the 
same  was  conveyed  to  him  by  said  Com- 
missioner Bennett's  deed,  and  that  he  all 
the  time,  from  the  time  of  bis  purchase 
thereof  until  tbe  time  of  his  denth, claimed 
the  said  land  as  his  own;  and  that  tbe 
plalntiOa  have  always  claimed  the  same 


as  their  own  from  the  time  of  said  Rogem' 
death  until  the  present  time,  and  that  they 
still  claim  the  same  aa  their  own.  Tbey 
further  say  that  at  tbe  April  roles.  1K86,  of 
the  circuit  court  of  Calhoun  county,  the 
defendant,  John  Rogers,  filed  his  bill 
against  these  plalntltrs.  therein  named  as 
defendants,  in  which  be  alleged  that  the 
RBid  George  W.  Bogers  had,  about  the 
year  18-10,  poHhased  of  S.  G.  Stalnaker 
a  tract  of  200  acres  of  land,  and  that  the 
same  was  conveyed  to  him  by  J.  M.  Ben- 
nett, commissioner,  by  deed  bearing  date 
on  the  ISth  day  of  March.  18^,  which 
tract  of  land  tbe  plaintllls  say  is  the  same 
200-acre  tract  thereinbefore  mentioned; 
and  said  John  Rogers  further  alleged  in 
his  said  bill  that,  soon  after  tbe  said  pur- 
chase, it  was  agreed  between  bim  and  the 
■aid  George  ^7.  Bogers  that  they  should 
together  pay  lor  the  said  land,  and.  when 
paid  for.  It  should  becometbelrjotnt  prop- 
erty; and  it  was  further  alleged  in  said 
bill  that  a  tract  of  73  acreflof  land  and  an- 
other tract  nf  1K7  acres  were  purchasea 
from  Henry  O.  Middleton.  and  that  tbe 
same  were  snhsequently  conveyed  to  said 
Oeorgs  W.  Bogers  by  deed  hearing  date 
tbe29tb  day  ot  December,  1855;  and  said 
bill  further  alleged  that  at  tbe  time  of  the 
purebase  and  of  tbe  said  conveyance  it 
was  expressly  agreed  and  understood,  be- 
tween tbe  said  John  Rogers  and  the  said 
George  W.  Rogers,  that  the  saM  three 
parcels  ot  land  sbonld  be  tbe  Joint  prop- 
erty of  both  ot  them,  and  each  ot  them 
should  contribute  equally  to  the  payment 
of  the  pnrcbasemoney  thereof;  and  It  waa 
further  alleged  in  said  bill  that.  In  pursu- 
ance of  suld  aKreement,  the  said  Juhu 
Rogers  contributed  and  paid  large  sums 
of  money  on  account  of  the  purcliuse 
money  for  said  three  parcels,  and  also 
cleared,  fenced,  and  brought  under  culti- 
vation 100  acres  on  the  78-Hcre  and  200- 
acre  parcels;  and  It  was  further  alleged 
In  said  bill  that  on  or  about  the  — — — 

day  ot  ,  1856,  the  Baid  John  Rogera 

and  tbesald  George  W.  Rogera  asreed  up- 
on a  partition  between  them  ot  the  said 
lands,  whereby  the  said  John  Rogers  was 
to  have  tbe  aforesaid  tract,  73-acre8.  and 
that  portion  ot  the  200aeres lying  between 
Buck  Luck  and  Hopkins*  runs,  that  por- 
tion and  the  73  acres  making,  as  they  sup- 
posed, aboutlOO  acres;  and  It  was  farther 
alleged  that,  pursuant  to  said  agreemeut 
of  partition,  the  said  John  Rogers  took 
Immediate  poasesslon  ot  that  part  ro  al- 
lotted to  bim.  and  bad  been  In  actuaVpoa- 
searton  and  control  thereof,  claiming  tbe 
same  openly  and  notoriously  as  his  own, 
during  which  time  he  had  made  perma- 
nent, lasting,  and  valuable  Improvements 
thereon,  such  as  clearing  and  fencing,  hav- 
ing cleared  and  fenced  at  least  15  acres 
thereof,  and  also  having  kept  in  order  for 
cultivation  that  part  of  said  land  so  al- 
lotted to  him  as  had  been  previously 
cleared  by  bim;  and  It  was  further  alleged 
in  said  bill  that  said  John  Bogers  had 
paid  to  said  Henry  O.  Middleton.  and  fai^ 
nlshed  to  said  George  W.  Bofcers  to  be 
paid  to  said  Middleton,  large  sums  ot 
money  to  apply  upon  tbe  purchase  money 
of  said  tracts  of  78  and  187  acres;  and  it 
was  further  all^^  in  said  bill  that  on  the 
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13th  day  ijf  April.  1858,  the  said  tract  of 
200  acres  of  land  was  aold  by  E.  P.  Stout, 
Bherilf  of  Gilmer  cnanty,  under  and  by  vir- 
tue of  an  execatiuD  Id  favor  ot  the  com- 
monwealth of  Virfdnia  against  James  N. 
Norman,  sberlR  of  Calhoun  county,  aod 
his  secarUles.of  whom  the  Bald  Georjce  W. 
Rogera  waa  one,and  that  th«  same  waa  por- 
cbased  by  A.  Q.  BiUloy,  wbo'waa  one  of 
the  defendaota  In  said  bill,  to  whom  eald 
tract  of  land  was  conveyed  by  the  said  E. 
F.  Stoot  by  deed  bearing  date  on  the  14th 
day  of  Uarch,  1S60:  and  it  was  further  al- 
leged in  said  bill  that  said  Bailey  purchased 
the  said  -SOO-acre  tract  at  |405,  and  that 
he  agreed  with  the  said  John  Bogers  and 
the  said  GeorfCB  W.  Bogers  that,  if  they 
would  discbarjEe  the  purchase  money  for 
anld  tract  of  land,  for  which  he  had  exe- 
eated  his  boDd  with  John  B.  Rogers  and 
Dennis  Dye,  bis  suretleB,  he  would  convey 
said  land  to  tliera,  and,  In  accordance 
with  the  agreement  of  said  Bailey,  the  said 
John  Rogera  and  tbe  said  George  W.  Bog- 
ers furnished  tliesald  Bailey  with  the  full 
amount  of  money  necessary  to  relieve  him 
from  tbe  obligation  of  his  said  bond,  but 
the  said  Baile;  had  not  reconveyed  the 
said  tract  of  land ;  and  It  was  further  al- 
leged In  said  bill  that  said  John  Bogers 
contributed  and  paid,  on  account  of  the 
purchase  money  on  three  parcels  of  land, 
to  the  said  Henry  O.  Mlddleton,  sums  of 
money  sufficient  to  pay  all  that  was  due 
from  him  on  account  of  the  land  so  allot- 
ted to  him  In  the  partition  aforesaid,  and 
that  said  George  W.  Bogers  had  frequent- 
ly acknowledged  that  the  plalntlffhad  paid 
the  full  amount  due  from  falm  on  account 
of  tbe  portion  of  land  so  assigned  to  him, 
and  was  entitled  toadeed  for  the  same,  and 
that  be  had  frequently  promised  to  make 
the  said  deed  to  tbe  said  John  Bogers; 
and  in  the  prayer  to  said  bill  tbe  said  John 
Bogers  anked  that  the  said  defendant  Bai- 
ley be  required  to  execute  and  acknowl- 
edge for  recordation,  and  file  in  said  suit, 
a  deed  conveying  tosald  John  Bogers  and 
the  children  and  heirs  at  law  of  the  said 
George  W.  Bugers,  deceased,  tbe  said  200 
acres  of  land,  and  that  a  proper  convey- 
ance be  executed  to  the  said  John  Bog<>rB 
for  the  78  acres  aforesaid,  and  for  general 
relief;  and  they  further  say  that  the  said 
A.  G.  Bailey  answered  said  bill  that  he 
was  ready  and  willing  to  make  a  deed  for 
tbe  said  200  acres  under  the  direction  of 
the  court  In  said  cause;  and  the  plaintiffs 
ftartber  say  that  such  proceedings  were 
had  In  said  cause  of  John  Rogers  against 
the  plaintiffs,  therein  named  as  defend- 
ants, that  on  the  17th  day  of  June,  1887, 
the  said  John  Bogers*  bill  was  dismissed, 
and  the  said  John  Bogers  was  decreed  to 
pay  the  costs  of  said  suit;  and  the  plain- 
tiffs pray  that  tbe  papers  of  said  chancery 
cause  of  John  Sogers  against  the  plain* 
tilb,  therein  named  as  defendanta.and  tbe 
proceedings  of  the  court  bad  thereon,  be 
read  aa  part  of  their  bill.  Tbe  plaintiffs 
farther  allege  that  in  contempt  of  the  ad- 
ladlcation  of  the  court,  and  In  fraud  of  the 
rights  of  tbe  plaintiffs,  the  said  John  Bog- 
ers, after  the  said  adjudication  of  the 
court,and  by  misrepresentation  and  fraud, 
procured  tbe  said  A.  G.  Bailey,  without 
the  knowledge  or  euusent  of  tbe  plaintiffs. 


to  make  a  deed  to  him,  tbe  said  John 
Bogers,  and  to  the  plalntlRs.  for  said  200 
acres  of  land,  and  the  said  John  Bogers, 
without  the  knowledge  or  consent  of  the 
plaintiffs,  filed  tb'e  aatuefor  record  In  tbe 
clerk's  office  of  the  county  court  of  Cal- 
houn county.  Plalntlffsfartherallege  that 
Hald  John  Bugers  caused  a  declaration  in 
ejectment  for  an  undivided  nolety  of  said 
200  acres  of  land  to  be  served  on  the  plain- 
tiffs on  the  4th  day  of  May.  18S8,  and  that 
he  caused  said  declaration  to  be  Hied  at 
the  May  rules,  1S8S,  of  tbe  circuit  court  of 
Calhoun  county ;  and  that  the  said  action 
of  ejectment  Is  pending  and  undetermined 
In  said  coart,  and  that  the  said  Bogers  Is 
prosecuting  the  same.  They  further  say 
that  said  John  Bogers  procured  tbe  deed 
from  said  A.  G.  Bailey  In  the  way  and 
under  tbe  circumstances  aforesaid,  and 
that  tbe  same  was  fraudulently  and  c<ir- 
ruptlyprocured  and  obtained,  to  the  great 
Injury  of  the  plaintiffs;  and  a  certified 
copy  of  said  deed  Is  exhibited.  They  fnr- 
ther  say  that  after  the  said  200-acre  tract 
of  land  was  sold  by  E.  F.  Stout,  sheriff, 
etc.,  to  said  A.  G.  Bailey,  as  hereinbefore 
stated,  said  George  W  Bogers  furnished 
Co  said  Bailey  the  means  to  pay  off  thn 
purchase  money  for  the  same,  and  that 
said  John  Bogers  did  not  furnish  any  of 
the  means  to  pay  tbe  purchase  money  for 
said  land,  and  that  said  John  Bogers  was 
not  known  In  the  contract  between  the 
said  George  W.  Bogers  and  A.  G.  Bailey ; 
that  said  deed  from  A.  G.  Bailey  to  John 
Bogers  and  others  was  voluntary,  and 
not  upon  any  consideration  deemed  valu- 
able in  law  from  Hald  John  Rogers;  and 
they  further  say,  upon  Information  and 
belief,  that  tbe  said  deed  from  A.  G.  Bailey 
tu  John  Bogers  and  others  constitutes 
the  only  cllilm  that  said  John  Bogers  has, 
to  the  said  200-acre  tract  of  land,  and  that 
he  has  no  other  or  different  claim  thereto 
on  which  he  can  maintain  said  action  of 
ejectment;  and  they  pray  that  said  John 
Bogers  be  restrained  from  further  prose- 
cuting said  action  of  ^ectment,  and  that 
he  be  enjolnetl  and*  restrained  from  using 
3aid  deed  from  A.  G.  Bailey  to  blm  and 
others  as  evidence  In  said  ejectment  suit, 
and  for  general  relief. 

On  the  first  Monday  In  June,  1890,  the 
defendant,  John  Rogers,  filed  a  general 
and  special  demurrer  to  tbe  plaintiffs*  bill, 
and  also  filed  his  answer  tbereto;  and  by 
way  of  special  demurrer  to  said  bill  said 
,  defendant  said  that  It  clearly  appeared 
from  the  ellflgatlona  thereof,  and  the  ex- 
hibits filed  tberawith.that  the  sole  matter 
la  controversy  sought  to  be  settled  and 
adjudicated  by  tbe  bill  by  him  against  the 
plaintiffs,  who  were  defendants  In  that 
suit,  was  the  right  of  tbe  plalntlR  to  a  spe- 
cific execution  of  a  parol  contract  for  par- 
tition of  the  lands  mentioned  and  de- 
scribed In  the  bill  so  filed  by  blm,  and  the 
court  did  not  affirm  or  negative  the  right 
of  the  plaintiff  to  an  undivided  one-halT  In- 
terest in  the  20U  acres  of  land  described  in 
his  action  of  ejectment,  the  prosecution  of 
which  Is  sought  to  be  enjoined  by  the 
plaintiffs  in  this  cause,  and  that  be  was 
not  estopped  from  the  prosecution  or  as- 
sertion of  his  right  to  the  said  tract  of  200 
acres  of  land.  Said  John  Bogers,  in  au- 
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evrer  to  said  bill,  admits  the  conveyance 
by  J.  M.  Bennett,  commiseloner,  to  George 
Rogers  on  tbe  25tfa  day  of  March,  1854, 
of  the  200-acre  tract  of  land  mentioned  la 
plaintiffs'  bill;  uleo  that  A.  G.  Bailey  be- 
came the  pDrcbaser  of  said  200-acre  tract 
of  land  at  a  sale  thereof  made  by  E.  F. 
Stont,  sheriff  of  Gilmer  county,  by  virtue 
of  an  execntluo  In  favor  of  the  common- 
wealth of  Virginia  against  James  N.  Nor- 
man, sheriff  of  Calhoun  county,  and  his 
sureties,  the  said  George  W  Sogers  being 
one  of  his  said  sureties,  nhloh  sale  was 
consummated,  and  a  deed  for  said  land 
made  by  wild  E.  F  Stout,  sherlD,  to  said 
A.  a.  Bailey,  on  the  14th  day  of  March. 
1860;  that  at  the  time  of  said  sale  there 
existed  an  understanding  and  agreement 
between  the  said  Bailey  and  tbe  said 
George  W.  Busere  uud  respondent  that 
said  Bailey  should  purchase  said  200  acres 
of  land  In  his  own  name,  but  should  hold 
the  same  for  and  un  behalf  of  the  said 
George  W.  Rogers  and  respondent,  they 
having  furnished  the  money  and  funds 
with  which  tbe  purchase  money  to  said 
Stout  was  paid,  which  facts  were  all  re- 
cited In  the  answer  of  ^ald  Bailey  to  the 
bin  filed  by  respondent,  and  In  the  deed 
made  by  him  to-respondent  and  the  heirs 
at  law  of  George  W.  Bugers,  deceased, 
dated  on  the7tb  day  of  July.  1887.  which 
to  referred  to  In  plaintiffs' bill  in  this  cause, 
and  the  use  of  which  la  sought  to  be  eo- 
Jolned.  Said  deed  also  recltps  thefact  that 
the  bill  filed  by  respondent  as  aforenald 
had  been  dismissed  by  this  court  at  Its 
June  term,  1887,  and  that  tbe  decree  dis- 
mlsalog  said  bill  failed  to  direct  and  pro- 
vide for  a  eoDT«yance  by  tbe  said  Ballej 
o!  the  said  land,  but  left  the  legal  title 
thereof  In  falm  In  all  respects  as  It  was  be- 
fore the  iDstttullon  of  said  suit;  and  that 
the  Bald  BaEley  did  not  desire  longer  to 
hold  the  9ald  legal  title,  bat  wished  to 
comply  with  tbe  original  agreement  and 
understanding  existing  between  himself 
and  the  said  George  W.  Rogers  and  re- 
spondent at  the  time  of  the  purchase  by 
bim  as  aforesaid.  Satd  deed  Is  exhibited, 
and  the  dd'endant  allcKes  that  tbe  aald 
BuUey  and  tbe  other  plaintiffs  In  the  suit 
WL're  thereby  estopped  from  denying  tbe 
allegations  and  recitals  therein  contained, 
and  be  pleads  and  relies  upon  said  estop- 
pel as  a  bar  to  tbe-rellef  prayed  for  In  the 
bill  tA  tbe  plaintiffs;  and  defendant  aUegea 
that  tbe  possession  tor  said  George  W. 
Bogera  of  the  said  200  acres  of  land  was, 
from  and  after  tbe  date  of  the  purchase  by 
said  Bailey,  subordinate  t<i  the  rights  of 
the  said  George  W  Rogers  and  defend- 
ant under  their  agreement  and  under- 
atandlng  with  said  Bailey,  and  the  assesa- 
ment  of  taxes  thernon  and  payment  of  tbe 
same  In  the  name  of  aald  George  W.  Bog- 
era  was  likewise  anbnrdlnate  to  said 
rigbts.and  operated  as  well  forthe  benefit 
of  tbe  defendant  as  the  said  George  W. 
Bogera;  but  defendant  denies  tbat  said 
Ge(»rge  W.  Rogers  waa  In  the  excluaWe  or 
adverse  poaaesslon  of  said  ilOO  acres  of 
land,  and  denies  that  be  In  fact  paid  the 
taxes  thereon,  bat  alleges  tbat  wbUe  the 
aaseaament  and  iwyment  uf  said  taxea 
were  In  bla  name,  yet  this  defendant  In 
fact  contributed  m  bla  own  money  and 


means  to  the  payment  of  said  taxes,  and 
paid  his  due  proportion  thereof.  He  also 
alleges  tbat  he  was  himself  possessed  of  a 
ptirt  of  said  200  acres  of  land,  as  shown  by 
tbe  bill  and  proofs  in  the  said  cauae  Insti- 
tuted by  this  defendant  as  aforesaid.  He 
admits  the  death  of  George  W.  Rogers, 
and  that  plalntirr  Cynthia  A.  Rogers  Is  bla 
widow,  and  that  James  W.  Rogers, 
Sophia  P.  Dye,  and  Welllngtou  J.  Bogers 
are  bla  children  and  heirs  at  law,  but  de- 
nies tbat  the  plahitllFs  were  in  possesaloD 
of  said  land  nt  the  time  of  tbe  death  of 
said  George  W.  Rogers,  or  that  they  bare 
contlnnjBd  In  possession  thereof  since  the 
dealA  of  said  George  W.  Rogers  up  to  -  tbe 
time  of  the  filing  of  their  bill,  but  admits 
that  they  were  in  pnafeHslon  of  part  tberts 
of.  He  also  admits  that  said  George  W. 
Rogers  did  originally,  and  before  the  con- 
veyance by  Commissioner  Bennett,  pur- 
chase tbe  said  200  acres  of  land,  but  denies 
tbat, from  tbe  time  of  said  purchase  there- 
of until  the  time  of  bis  deatbt  be  claimed 
said  land  as  bis  own.  He.  however,  aays 
that  the  plaintiffs,  except  the  plaintiff 
Bailey,  have  claimed  said  land  since  the 
death  of  said  George  W.  Rogers,  which 
claim,  however,he  alleges  isunjust  and  In- 
equitable. A  considerable  portion  of  said 
answer  consists  of  arsament  as  to  tbe 
legal  effect  of  tbe  fact?  and  allegatloaa 
presented  by  the  record  which  Is  exhibited 
of  the  proceedlngH  In  tbe  said  sultbrotigbt 
by  said  John  Rogers  against  the  plalotlffB 
In  this  suit.  Tbe  defendant,  however,  puts 
in  lasue  the  material  allegations  of  tbe 
plaintiffs*  bill.  No  depositions  were  taken 
in  tbe  case,  and  on  the  20tb  day  of  June. 
1890,  a  decree  was  rendered  therein,  the 
cause  being  beard  upon  the  bill  and  ex- 
hibits therewith  filed  upon  the  general  and 
special  demurrers  of  the  defendant  there- 
to, and  upon  his  answer  and  the  plaintith' 
general  replication  to  said  answer,  and 
upon  the  papers  and  proceedings  lo  the 
case  of  John  Rogers  against  James  W. 
Bogera  and  others,  referred  to  In  the  plaln- 
tllb'  bill,  upon  consideration  whereof  the 
court  overmled  aald  general  and  apedal 
demurrers  to  plaintiffs'  bill,  and  decreed 
that  the  defendant  John  Bogera  be  per- 

fietually  enjoined,  Inhibited, and  restrained 
rom  using  as  evidence  In  the  trial  of  tbe 
action  of  ejectment  pending  In  the  circuit 
court  of  Calhoun  county,  wtaereln  tbe  de- 
fendant John  Rogers  is  plaintiff  and  Cyn- 
thia Ann  Sogers  and  others  are  defend- 
ants, or  any  other  action  for  the  recovery 
of  the  lands  mentioned  therein,  the  deed 
from  A.  G.  Bulley  and  wife  to  said  John 
Bogers  and  the  beirs  of  George  W.  Rog- 
ers, deceased,  bearing  date  the  7th  day 
of  July,  1887,  relerr^  to  and  filed  In  the 
papers  of  this  cuuse;  and  from  thia  decree 
the  said  John  Rogne  obtained  tbla  ap- 
peal. 

Tbe  object  of  tbla  salt,  as  we  have  seen, 
la  to  restrain  and  enjoin  the  defendant, 
John  Bogers,  from  further  prosecuting  an 
action  of  ejectment  against  the  heirs  at 
law  of  George  W.  Bogers,  deceased,  for  the 
recovery  of  an  undivided  motety  of  a  tract 
of  land  containing  200  acres,  whicb  waa 
conveyed  to  said  George  W.  Rogers  by  J. 
M.  Bennett  by  deed  dated  the  2&tb  day  of 
March.  1854,  aad  to  eojoln  and  reatraln 
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■aid  John  Bogere  from  uslnE  a  deed  from 
A.G.  Bafley  to  Mm  aod  others  aB  erideoce 
In  said  ejectment  aait;  and  that  the  court, 
by  the  decree  complained  of,  perpetually 
enjolaed  the  use  of  said  deed  as  evidence 
In  raid  ^ectment  suit.  The  first  error  re- 
lied on  by  the  appellant  Is  as  to  the  action 
of  the  court  In  overruling  the  special  de- 
murrer ol  appellant  to  the  bill  In  said 
cauae,  in  which  special  demurrer  the  said 
John  BoKers  claiuied  that  the  sole  object 
of  the  bill  of  coiDpIalat  which  Is  made  an 
exhibit  In  this  cause,  and  the  sole  matter 
Bouf^bt  to  be  settled  and  adjudicated  by 
the  bill  filed  by  said  John  RoKfira  against 
the  plaintiffs,  who  were  defendants  In  said 
suit,  was  the  right  of  said  John  Rogers  to 
a  specific  execution  of  a  parol  contract  for 
partition  of  the  lands  meutioned  and  de- 
scribed in  the  bill  so  filed  by  said  John 
Sogers,  and  the  decree  of  court  did  not 
affirm  or  negative  the  right  of  said  John 
Boilers  toan  undivided  one-half  Interest  in 
the  acres  of  land  described  in  his  action 
-of  ejectment,  the  prosecution  of  wblcb  is 
BouKlit  to  be  enjoined  by  the  plaintiffs  In 
this  cause,  and  that  said  John  Bogers  Is 
not  estopped  from  the  prosecution  or  as- 
sertion of  his  right  tu  the  said  20u  acres  of 
land.  Mow,  It  ntust  be  remembered  that 
the  suit  In  which  aald  John  Bogera  was 
plaintiff  and  the  suit  wblcb  la  now  before 
ns  on  appeal  were  between  precisely  the 
name  parties,  only  in  the  one  Instance 
John  Sogers  was  plain  tlffaud  in  the  other 
he  is  defendant.  Was  the  subject-matter 
the  same  In  both  suits.?  It  appears  that 
George  W.  Bogers  acquired  a  73-acre  tract 
and  187-acre  tract  from  Benry  O.  Middle- 
ton,  and  a  200-flcre  tract  from  J.  M.  Ben- 
nett. In  the  bill  filed  by  said  John  Bogera 
against  the  heli;s  at  law  of  George  W. 
Rogers  and  A.  G.Bailey, said  John  Rogers 
alleges  that,  at  the  time  of  the  purchase 
from  Henry  O.  Middleton  of  the  73  and  187 
acre  tracts  which  were  conveyed  to  George 
W.  Rogers,  it  was  expressly  understood 
and  agreed  between  him  and  the  said 
George  W.  Rogers  thai  the  three  parcels 
of  land  aforesaid  shonld  be  the  Joint  prop- 
erty of  both  of  them, and  each  should  con- 
trlbnte  equally  to  the  payment  of  the  pur- 
chase-money therefor;  that  In  the  year 
18&9  be  and  said  George  W.  Bogers  agreed 
opon  a  partition  between  them  of  the 
lands  aforesaid,  whereby  he  was  to  have 
the  78-aer8  tract  and  a  portion  of  the  SiOO 
acres  aforesaid  lying  between  Buck  Luck 
and  Hopkins*  rans,  making,  as  they  sup- 
posed, 100  acres,  and  that  he  took  Imme- 
diate possession  of  the  part  allotted  to 
him,  and  made  lasting  and  valuable  Im- 
provements thereon ;  and  the  said  John 
Rogers  prayed  that  the  defendant  Bailey 
h*  required  to  ezeeats, acknowledge  Indue 
farm  for  recordation,  and  file  In  the  cause, 
a  deed  conveying  to  him  and  the  children 
and  heirs  at  law  of  George  W.  Rogers,  de- 
ceased, the  200  acres  of  land  aforesaid,  to 
be  held  by  them  according  to  their  respec- 
tive rights  as  therein  shown,  so  that  he, 
plaintiff,  might  bold  as  his  all  that  portion 
of  the  200  acres  lying  between  Buck  Luck 
and  Hopkins*  runs  and  the  73  acres  atore- 
tald;  and  after  a  full  hearing  upon  the 
ideadlngs  and  the  evidence  introduced  by 
both  parties  the  court  decreed  tbattbs 


plaintiff  was  not  entitled  to  the  relief 
prayed  for,  and  dismissed  his  11111;  that  Is. 
that  he  was  not  entitled  to  have  tbe  said 
A.  G.  Bailey  required  to  convey  said  200 
acres,  or  any  part  thereof,  to  him.  Of  this 
decree  the  said  A.  G.  Bailey  bas  full  no- 
tice, for  the  reason  that  he  was  a  party 
defendant  tosaid  suit, and  filed  hlsanswer 
therein,  and  yet  In  about  20  days  after 
said  decree  was  rendered,  denying  to  aald 
John  Rogers  tbe  relief  prayed  for,  he  exe- 
cuted and  acknowledged  a  deed  to  the 
heirsat  law  of  Qeorge  W.  Rogers  and  John 
Rogers  for  said  200  acres  of  land,  to  be 
held,  one  moiety  by  the  said  John  Bogerb, 
and  the  other  moiety  by  tbe  heirs  at  law 
of  George  W.  Bogers,  which  deed  contains 
a  number  of  rrcttals,  among  others,  that 
at  the  time  of  said  sale  there  existed  an 
agreement,  between  aald  George  W.  and 
John  Rogeraand  said  Bailey,  that  tbe  said 
Bailey  should  pnrcbaBesald  land  and  hold 
the  satne  for  and  on  behalf  of  the  said 
John  and  George  W.  Rogers,  they  having 
furnished  the  money  and  funds  with  which 
thepurchase  money  was  paid ;  but  as  aatd 
deed  does  not  appear  in  any  manner  tu 
have  been  accepted  by  the  said  heirs  at 
law  of  George  w.  Rogers,  it  cannot  be  re- 
garded as  aflecUng  their  interests  in  said 
SiDO  acres  of  land  In  any  manner.  Did  the 

Sroeeedings  In  said  suit  Instituted  by  said 
ohn  Rogers  against  said  Bailey  and  said 
heirs  at  law  and  tbe  proceedings  had  and 
decree  rendered  therein  operate  as  an  es* 
toppel  upon  said  John  Bogers  as  to  the 
assei'tion  of  any  right  by  a  subsequent 
proceeding  to  share  In  or  have  allotted  to 
lilm  any  portion  of  said  200-acre  tract? 
We  find  that  Blgelow  on  Estoppel  (4tb 
Ed.,  p.  54)  says;  "Dlsmlwal  of  a  bill  in  eq- 
uity opon  the  merits  Is  of  course  a  bar  to 
further  proceedings  lo  the  same  court  foi 
tbe  same  purpose,  and  this,  too,  though 
the  coart  may  not  have  gone  Into  the  evi- 
dence."  Now,  what  was  the  object  uf  tbe 
bill  filed  by  John  Bogers?  The  tmly  an- 
swer can  be  that  one  of  tbe  main  objects 
was  to  obtain  the  legal  title  to  a  consid- 
erable portion  of  said  200-acre  tract  of 
land, and  another  object  was  to  have  said 
portion  partitioned  and  set  apart  to  hlin ; 
but  the  court  by  its  decree  adjudged  that 
he  was  not  entitl«!d  to  the  relief  prayed  for. 
It  Is  alleged  Ineaid  injunction  bill,  and  not 
denied  In  the  answer,  that  said  John  Bug-' 
ers  on  tbe  4th  day  of  May,  1888,  caused  a 
declaration  in  ejectment  for  an  .undivided 
moiety  of  said  acres  of  land  to  be 
served  on  the  plaintiffs,  which  declaration 
was  filed  at  May  rules,  which  action  of 
ejectment  is  pending  and  undetermined  In 
said  circuit  court.  Can  this  be  regarded 
In  any  other  light  than  a  proceeding  In  the 
name  court  for  the  same  purpose,  to  wit, 
the  recovery  of  a  portion  of  said  200-acre 
tract  of  land,  and  between  tbe  same  pur- 
ties? 

In  the  case  of  Sayre's  Adm'r  v.  Harpold, 
83  W.  Ya.  656. 11  S.  E.  Bep.  16,  Snyder,  P., 
delivering  the  opinion  of  this  court,  said: 
"It  Is  well  settled  that  an  adjudication  by 
a  court  having  Jurisdiction  of  the  subject^ 
matter  and  the  parties  Is  final  and  conclu- 
sive, not  only  as  to  the  matters  actually 
determined,  but  as  to  any  other  matter 
which  the  parties  might  have  litigated 
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and  had  decided  ae  Incident  to,  or  essen- 
tially connected  wltb,  the  subject-matter, 
coniinff  within  tbe  It^tlmate  purview  of 
tlie  original  action  both  In  respect  to  tha 
matters  of  claim  and  defense  It  Is  not 
even  essential  that  tbe  raattersbould  have 
been  formally  or  distinctly  put  in  Issae  In 
a  foriberault;  it  Is  sufficient  If  the  status 
of  the  suit  was  such  that  tbe  parties 
might  have  had  the  matter  Olspuged  of  on 
its  merits,  It  they  had  presenter!  all  their 
evidence,  and  the  court  had  properly  un- 
derstood tho  facta  and  correctly  applied 
the  law  to  the  facts.  If  either  party  fails 
to  present  all  his  evidence,  or  mlsmanasf^ 
bis  case,  or  afterwards  discovers  addi- 
tional evidence,  or  if  the  court  Itself  de- 
cides ermneonslyi  nevertheless  tbe  Judu- 
ment  or  decree,  until  vacated  or  corrected 
by  appeal  or  In  some  other  appropriate 
manner,  is  as  couclusive  upon  the  parties 
SB  though  all  such  l^itimate  and  Inciden- 
tal matters  had  been  litigated,  and  the 
controversy  settled  in  accordance  with 
the  principles  of  abstract  justice.  The 
mere  fact  that  abstract  justice  has  been 
defeated  by  reason  of  tbe  nesligeuci?  of  tbe 
injured  party  or  the  erroneons  rulings  of 
the  court  will  not  Impair  the  validity  and 
conclusiveuese  of  the  Judprraentor  decree. 
AH  such  matteiv  will  be  held  to  be  /w?  Ju- 
dicata in  any  subsequent  iitieatlon  be- 
tween the  same  parties."  Citing  Cor- 
rotbcrs  v.  Sargent,  20  W.  Va.  351;  f  racey 
V.  Shumate,  22  W.  Va.  475;  McCoy  v.  Mc- 
Coy, 29  W.  Va.  794,  2  S.  B.  Rep.  809.  In 
the  case  of  Tracey  v.  Shumate,  supra, 
tiRKEN,  J.,  delivering  the  opinion  of  the 
court,  quotes  from  Harrla  v.  Harris,  36 
Barh.  8S:  "An  adjudication  is  final  and 
conclnsive,  not  only  as  to  tbe  matters  d&- 
termioed,  but  as  to  every  other  matter 
which  the  parties  might  have  litigated 
and  have  decided  as  Iccldentto  or  essen- 
tially connected  with  the  subject-matter  of 
tbe  litigation,  and  every  matter  coming 
within  tbe  legitimate  purview  of  the  orig- 
inal action,  both  In  respect  to  the  mattem 
of  claim  and  of  defense."  It  is  not  essen- 
tial, hesays,"  that  tbe  matterssbould  have 
been  distlnctlypnc  In  issue  in  aforroer  suit 
to  make  it  an  estoppel.  It  is  sufficient  If 
it  be  shown  to  buve  been  tried  and  settled 
in  a  former  suit.  The  force  uf  a  Judgment 
as  res  adjudieata  cannot  be  destroyed  or 
Impaired  by  showing  that  it  is  clearly  er- 
roneons and  ought  not  to  have  been  ren- 
dered." Citing  Case  v.  Beauregard,  101  C. 
S.  688.  Again  he  says:  "It  is  true  that  a 
Judgment  or  decree,  to  be  an  estoppel, 
must  be  a  Judgment  or  decree  upon  the 
medta;  but  by  a  decree  upon  the  merits  Is 
not  meant 'nn  tlie  merits' In  the  moral 
sense  of  those  words.  It  la  aaffielent  that 
the  Btatas  of  the  suit  was  such  that  the 
parties  might  have  had  tfaelrsalt  disposed 
of  on  its  merits  if  they  bad  presented  all 
their  evidence,  and  the  court  bad  properly 
understood  thefacts.and  correctly  applied 
the  law  to  the  facts."  Citing  Hughes  v 
[J.  S..  4  Wall.  232.  Applying  these  princi- 
ples to  tbe  ease  under  consideration,  there 
Was  nothing  to  prevent  John  Rogers,  the 
plaintiff  In  the  partition  suit,  from  show- 
ing that  he  paid  a  portion  of  the  purchase 
money  to  A.  G.  Bailey  for  the  200-acre 
tract  ol  land ;  and  altbuogb  bladepoaition 


was  taken,  he  does  not  show  that  be  paid 
one  dollar  of  tbe  purchase  money  for  said 
tract,  and  no  other  witness  shows  that  be 

Said  any  pert  of  said  purchase  money.  A. 
.  Bal1ey«  who  filed  his  answer  In  the- 
case,  and  who  recites  in  bis  deed  that  aaid 
purchase  money  was  paid  him  by  Georse 
W.  and  John  Rogers,  or  that  they  fur- 
nished the  money  and  funds  with  which 
the  purchase  money  was  paid,  was  not 
examined  as  a  witness,  an  he  might  have 
been,  to  prove  said  tact.  When  oa Id  land 
was  sold  tor  George  W.  Bogera*  liability 
as  surety,  said  John  Rogers  claimed  the 
73-acre  tract,  but  be  asserted  no  claim  to 
tbe  200-acre  tract.  Tbe  unsworn  answer 
of  A.  U.  Bailey  was  no  evidence  againat 
his  codefendants,  and,  notwithstanding 
it  is  apparent  that  the  satd  John  Rogers 
might  have  strengtbened  his  ease  by  his 
own  teHtimony  and  by  other  wltnessea.  It 
is  equally  manifest  that  the  case  was  de- 
cided upon  its  merits.  And  as  to  thequea- 
tlon  as  to  whether  the  said  John  Rogera 
was  entitled  to  any  pitrtlon  of  said  200- 
acre  tract,  or  to  havethesame  partitioned 
and  set  apart  to  hira.  It  must  be  regarded 
as  Ties  adjudicata;  and  upon  the  question 
as  to  whether  the  court  below  acted  prop- 
erly in  restraining  the  introductfon  of  the 
deed  from  suld  A.  G.  Bailey  in  the  action 
of  ejectment,  and  from  further  prosecuting 
said  action  of  ejectment,  see  Hill.  loj.  p. 
260,5  IB.  where  It  is  said:  "Equity  will 
restrain  by  Injunction,  not  only  tbe  suit 
at  law  Itself,  bnt  also  tbe  introduction  of 
evidence  in  such  suit  which,  though  per- 
haps legally  admissible,  Is  manifestly  con- 
trary to  right  and  Justice."  See,  also,  3 
WaIt,Act.&  Def.p.lTy.  §  12;  also  Id. p. 718, 
(1,  where  it  Is  said.  "Whenever  a  spuri- 
ous deed  or  Instrument,  valid  on  Its  face, 
and  capable  of  a  vexatious  use  after  tbe 
menus  of  defense  are  lost  or  impaired,  or 
Is  In  any  way  calculated  to  throw  a  cloud 
upon  the  title.  Is  ootstandlng,  a  court  of 
equity  will  entertain  a  ault  to  compel  Ita 
delivery  and  cancellation,  and  will  also 
grant  an  Injunction  restraining  any  pro- 
ceeding based  upon  or  transfer  uf  such  in- 
strument before  judgment."  See,  alao, 
Webb  V.  Wynn,  35  Ga.  216.  For  these  rea- 
sons, applying  these  rulings  to  the  facts 
and  circumstances  developed  In  this  case, 
I  am  of  opinion  that  there  la  no  error  In 
the  decree  complained  of,  and  tbe  aame 
must  be  affirmed,  with  costa  and  damaisca 
to  the  appellees. 


(S7W.Ta.390 
BENNEPT  T.  BENNETT  et  aL 
BISHOP  et  aL  t.  LINDSBT. 

(Supreme  Court  of  Appeals  of  West  Vbffaifau 
(Dec  22, 1882L) 

HOIBAND  AKD  WiPB  —  CONrSSSIOX  OT  JUDOHnT 

—  Usa  or  WiFK'8  Hoxst  —  PRsaofmoH  o» 
Grrp— Takino  DspofliTioss— Tims  or  Ajmouhx- 

MBNT— flTlDBKCB  OT  PaTHBHT  — ADHIS8IBII.rrT. 

1.  A  Jadgrment  confessed  by  a  hnsband  la 
favor  of  his  wife,  free  from  fraud,  for  a  just 
debt  due  from  him  to  her  on  accotmt  of  her  sep- 
arate estate,  will  not  be  held  void  In  a  oonrt  erf 
equity  at  the  Instance  of  hla  credltora.  but  wQi 
be  a  lien  on  his  land.  If  frandnlant  It  is  vai4 
as  to  them. 

2.  If  a  wife  dellvar  or  allow  her  hoibaBd  ts 
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recdre  moner  of  ben  belcn^ns  to  her  separate 
estate,  the  presumption  is  that  It  Is  a  gift,  not  a 
loan,  and  she  must  establish  clear  proof  that 
it  was  a  loan,  vith  prondse  of  repaymeot,  at  the 
time  of  the  tranBaction,  especlBlly  as  agamst  his 
creditors. 

3.  An  adjournment  In  taking  depositions 
from  one  time  to  another  mast  specify  the  date 
to  which  the  adjournment  Is.  An  adjournment 

from   19th  March,   1890,   "until  15th   , 

1890,"  is  bad.  Depositions  taken  ISth  May. 
1890,  the  adverse  party  not  appeaHng,  cannot 
be  read  over  his  exceptions. 

4.  Suits  at  law  by  wires  against  husbands. 

5.  Bvidence  of  a  witness  ifinng  contents  of 
a  private  entry  in  a  book  by  a  person  deceased, 
of  payments  of  money  to  his  childreUt  neither 
tbe  Dook  nor  a  copy  of  the  entiT  bting  produced, 
nor  tbe  book  Termed,  Is  not  admlasiue  to  shoir 
such  payment,  eren  if  the  book  itself  would  be 
evidence. 

6.  A  writing  sieiied  by  distributees  of  a 
dead  man,  stating  tnat  they  had  severally  re- 
ceived from  him  certain  sums  of  money,  is  not 
competent  evidence  to  prove  ttiat  flwt  ac^st 
strangers. 

(Syllabus  by  the  Court) 

App(*al  from  circuit  court,  Barbour 
eooDty. 

i^v\t  by  MagKie  Bennett  against  R.  C. 
Bennett  anri  others  to  enlorce  a  JndKnient 
lien  on  land.  Salt  by.  J.  A.  Bishop  aKalnat 
Z.  K,  LlndKey  to  declare  tbe  JndKment 
mentluned  In  the  flrat-named  aulttraud- 
alent,  and  enforce  a  Jndsment  lien  of  plaln- 
tiO  against  the  same  land.  From  a  decree 
according  Mrs.  Bennett  a  flrut  lien  on  tbe 
land,  and  subjecting  It  to  sale,  J.  A. 
Bishop  and  William  T.  Bishop  appeal. 
Reveraed. 

J.  Hop  Woods,  lor  appellaota.  Daj' 
wo  4k  linyton,  tor  appellees. 

Bbanxos,  J.  On  April  19,  18S9,  B.  C. 
Bennett  confesaed  a  judgment  In  favor  of 
MajBTgle  Bennett,  then  Ills  wife,  and  she 
broiisrlit  a  cbancery  suit  Id  Barbour  coan- 
ty  against  B.  C.  Bennett  and  others,  al- 
leging tbe  aald  Judgment,  and  that  it 
was  based  on  borrowed  money  belonging 
to  lier  separate  estate,  tor  which  R.  C. 
Bennett  had  executed  to  her  his  obliga- 
tions, and  that  said  judgment  was  a  lien 
on  R.  G.  Bennett's  innd ;  and  praying  that 
It  be  enforced  against  tbe  aame.  J.  A. 
Bishop  end  William  T.  Klsbop,  who  were 
made  defendants  as  Judgment  creditors, 
answered  tbe  bill,  demurring  to  it,  and 
claiming  that,  as  tbe  Judgment  had  been 
confessed  while  the  parties  to  It  were  hos- 
band  and  wife.  It  was  void,  and  not  a 
lien  on  the  land  of  R.  C.  Bennett:  alleging 
that  if  Mrs.  Bennett  had  received  money 
from  her  father's  estate,  and  her  husband 
had  used  It,  he  gave  her  no  obligations 
at  the  time  for  It,  and  tbey  used  their 
funds  in  common;  that  he  purchosed  the 
land  with  his  own  means,  or.  It  with  her 
means,  she  had  given  It,  without  any 
written  evidence  of  debt  for  it,  and  had  no 
such  evidence  nntll  any  claim  by  her  was 
barred  by  limitation  ;  and  that  said  Judg- 
ment was  uonfossed  Co  hinder,  delay,  and 
defraud  them  and  other  creditors  of  R.  G. 
Bennett.  Said  J.  A.  Bishop,  a  Jndgment 
creditor  of  R.  G.  Bennett,  brought  anln- 
dependent  suit  of  bis  own  to  enforce  bis 
jndgment,  and  Inbti  bill  assailed  said  coa- 
tessed  Jndgment  as  void  In  law  and  in- 


tended to  defraud  creditors.  The  two 
causes  were  heard  together,  resulting  In  a 
decree  adjudging  tbe  said  Judgment  void, 
but  according  Mrs.  Bennett  a  lien  from 
the  institution  of  her  suit,  decreeing  sev- 
eral liens  against  R.C.Bennett's  lanil,  giv- 
ing priority  to  tbe  debt  of  Mrs.  Bennett, 
and  subjecting  the  land  to  sale.  From 
this  decree  J.  A.  Bishop  and  WiUlam  T. 
Bishop  appeal  to  this  court. 

Tbe  first  question  I  sball  discuss  is 
whether  a  judgment  contessed  by  a  hus- 
band in  favor  of  his  wife  is  valid.  It  Is 
contended  that  as  a  wife  cannot  aue  a 
husband  at  law,  cannot  contract  with 
him,  or  sue  bim  at  law  upon  his  obliga- 
tion, the  judgment  roust  be,  to  all  intents, 
Told.  Our  statute,  (chapter  66  of  the 
Code,)  allows  a  married  wonnn  to  hold 
and  enjoy  property  as  ber  separate  estate 
free  from  the  power  of  ber  husband,  and 
from  that  fact  It  might  bethought  she 
conld  sue  him  to  effectuate  and  vindicate 
her  separate  property  right,— sue  bim  as 
well  as  any  one  else;  and  specially  so  as 
section  15  gives  her  right  to  sue  alone 
"where  the  action  or  salt"  concerns  her 
separate  property,  or  Is  between  her  and 
her  busbaud,  using  the  words  "action  or 
suit, " referring  both  to  actloufl  at  lawand 
suits  in  equity,  seeming  to  be  an  unlimited 
grant  of  capacity  to  sue  her  husband.  In 
several  states  where  similar  statutes  pre- 
vail she  ftB  allowed  to  contract  with  her 
husband  and  sue  bim.  Scott  v.  Scott, 
Ind.  225;  Wilkins  r.  Miller,  9  Ind.  100; 
May  V.  May,  9  Neb.  16,  2  N.  W.  Rpp.  221 ; 
Wright  V.  Wright,  54  N.  Y.  437;  Wilsou 
V.  Wilson,  R6  Cal.  447;  Hall  v.  Ball,  52 
Tez.  294.  Tbe  tendency  oj  decisions  seems 
to  be  that  way.  Bow  can  she  obtain  a 
lien  for  her  just  debt  on  her  husband's 
land?  Others  ban  obtain  Judgment  liens 
before  justices  which  may  absorb  bis 
estate,  leaving  her  without  relief.  From 
cases  wbicfa  I  noticed  in  examining  other 
matters  I  incline  to  think  that  under 
our  statute?  °be  could  maintain  eject- 
njent  or  detinue  against  her  husband  to 
recover  real  or  personal  property,  (Crater 
V.  Crater,  118  lud.  521,  21  N.  E.  Rep.  290; 
Wood  V.  Wood,  83  N.  7.  575;  Mlnier  v. 
Minler,  4  Lans.  421 ,  Emerson  v.  Clayton, 
S2  III.  403:  Martin  v.  Knbson,  (t5  111.129; 
McKendry  v.  McKendry,  18  Atl.  Rep.  1078, 
6  Lawy.  Rep.  Ann.  506  and  note:)  and  in 
Alexander  v.  Alexander,  83  Va.  353.  7  E. 
Rep.  81t6,  the  opinion  supports  the  r^ht  td 
sue  tbe  husband  at  law  because  of  the 
married  woman's  act.  But  the  common 
law  prevails  with  ns,  and  under  It  a  wi*ii 
cannot  contract  with  her  husband;  aw 
chapter  66  of  tbe  Code,  giving  her  right 
to  hold  separate  property,  has  not  given 
ber  capacity  to  contract  at  law,  or  to 
contract  with  her  husband.  Pickens  v. 
Kniseley,  86  W.  Va.  — ,  16  8.  E.  Rep.  997. 
She  eannot  sue  her  husband  at  law,  be- 
cause she  eannot  contract  with  him  at 
law.  Boseberrj  v.  RoBebeny.  27  W.  Ta. 
759. 

But  here  is  a  confessed  Judgment.  Is  it 
good?  The  Question  is  not  bntween  the 
husband  and  wife;  It  is  not  whether  he 
could  plead  the  Invalidity  of  the  Judgment, 
bnt  whether  strangers  to  the  Judgment, 
creditors  of  the  debtor,  can  allege  Its  In* 
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Talldlty.  In  Arkansu,  wbere  tbe  statate 
iBtbesame  as  ours.  Judgment  was  beld 
void,  eonfewed  by  tbe  husband  In  bis  wife's 
lovor,  becaaae  of  the  unity  of  the  husband 
and  wife;  but  there  the  husband  attacked 
tbe]ndgment.  Bat  In SimmonBT. Thomas, 
4S  Miss.  SI,  while  tt  was  held  that,  where 
a  bosband  owes  a  wife,  the  proper  forom 
lor  the  enforceinent  of  the  Indebtedness  Is 
chnncery.  yet  if  he  confessed  a  Judgment  It 
was  valid,  and  could  be  assailed  only  tor 
crime,  malice,  or  fraud  against  creditors. 
It  was  a  contest  between  Judgment  cred- 
itors, and  tbe  wife  was  given  the  prefer- 
ence under  her  Judgment.  In  Williams' 
Appeal,  47  Pa.  St.  S07,  it  was  held  that  a 
Jadgment  admitted  to  be  unobjectionable 
in  pntnt  of  boncaty,  given  by  a  husband 
to  secure  his  wife  her  separate  estate,  In  a 
question  of  distribution,  will  not  be  void 
in  law  or  equity  because  ot  the  legal  unity 
of  tbe  parties.  The  relation  not  appear- 
ing In  the  record,  tbe  court  will  not,  at  tbe 
instance  ol  the  creditom,  inquire  into  the 
fact  of  coverture  when  no  fraud  Is  alleged. 
In  Rose  v.  Latshaw.  90  Pa.  St.  233,  and 
TjBfar's  Appeal.  Id.  607,  it  was  llkewtne 
beld.  I  amaware  that  law  andequlty  are 
In  Pennsylvania  administered  Id  the  same 
action,  but  the  principle  Is  stated  gennr- 
ally.  1  Black,  Judgm.  §  56.Bays:  "Thetn- 
debtedness  of  tbe  husband  to  bis  wife,  by 
nota  or  for  monay  or  property,  Is  a  suffl- 
dent  consideration  to  support  a  Judgment 
confessed  by  him  In  the  wife's  favor  as 
against  bis  other  creditors,  when  not  Im- 
peached for  fraud;  and  such  a  Judgment, 
admitted  to  be  honest,  will  not  be  treated 
as  void  In  law  or  equity  because  of  the 
legal  unity  of  the  parties,  and,  tbe  rela- 
tion not  appearing  in  therecord,  the  court 
wtli  not.  at  tbe  Instance  of  eredlCors,  in- 
quire Into  tbe  fact  at  coverture,  when  no 
fraud  Is  alleged."  He  cites  Thomas  v. 
Mueller,  106  HI.  86.  and  WllUams'  Appeal. 
47  Pa.  St.  807.  which  I  find  Co  support  bis 
text,  though  in  Illinois  a  statute  author* 
Ises  such  suit.  Therefore  I  think  a  con- 
fessed Judgment  by  husband  in  favor  of 
wife  cannot  be  attacked  by  strangers 
simply  beeause  It  la  between  husband  and 
wife,  based  on  a  contract  between  them. 
The  only  question  which  creditorscan  ask 
is,  was  there  an  honest  debt  due  from  hus- 
banu  to  wife  for  her  separate  estate?  If 
so.  she  has  tbe  same  right  as  they.  He 
can  prefer  her  as  well  as  any  other  cred- 
'Itor.  Iflt  Is  a  Just  debt,  a  court  ofeqnlty, 
which  fully  recognises  that  abusband  may 
be  debtor  to 4ii8  wife,  will  not  split  hairs 
as  to  the  form  of  the  indebtedness.  ^11 
tbey  allow  straagers  to  say  that  she  shall 
not  have  the  priority  of  the  Judgment  on 
account  of  the  form  of  the  preference  be* 
cause  of  the  technical  principle  of  common 
law  which  does  not  permit  a  wife  to  sue  a 
bosband,  wbeu  tbey  would  recoxnlM  a 
deed  of  trust  or  mortgage?  I  think  not. 
The  husband  may  plead  ttaseoverture,bnt 
why  should  strangers  be  allowed  to  do 
so?  Roseberry  v.  Roseberry,  supra,  only 
holds  that  she  cannot  sne  him  at  law.  and 
he  can  plead  the  coverture,  but  does  not 
decide  that  bis  coufeHsed  Judgment  would 
be  void.  He  Is  8ulJaria,auA  competent  to 
waive  bis  exemption  from  suit  by  ber.  If 
be  were  to  exeeota  a  deed  of  trust  to  ber 


for  a  |nat  debt  tt  would  be  good.  Tbongb 
eonrts  of  law  regard  ecmtraets  between 
husband  and  wife  creating  a  debt  utterly 
void,  yet  courts  of  equity  give  force  and 
effect  to  them,  and  will  enforce  a  loan  by 
wife  tobushand  out  of  berseparateestate. 
2  Story.  Eq.  J  or.  S  1373;  Medsker  v.  Bone- 
brake,  108  C.  a.  66.  3  8np.  Ot.  B«i.  861 ; 
Bank  v.  Tavener,  180  Haas.  407.  and  raaes 
cited ;  Hanson  v.  Manley,  72  Iowa.  48,  83 
N.  W.  Rep.  857;  cases  cited  in  opinion  In 
Bank  v.  Atkinson.  .32  W.  Va.  210,  0  S.  E. 
Rep.  175:  Simmons  v.  Thomas, 48  Mlss.31, 
1  Bish.  Mar.  Worn.  §  860;  Schouler.  Huab. 
A  Wife,  §  395;  Jaycux  v.  CaldweU,  61  N.  Y. 
895;  Wbltford  v.  Daggett.  84  III.  144.  Eq- 
ulty  has  Jorlsdlctlon  of  snlta  by  a  wife  to 
enforce  ber  debt  against  her  bnsband. 
Would  not  a  confessed  decree  be  a  llpn  on 
his  land?  Why  should  nut  a  Judgment? 
He  has  waived  exception  to  tbe  Jurisdlc- 
tlon.  But  creditors  may  assail  such  Judg- 
ment Just  as  they  could  assail  a  transfer  o| 
property  from  husband  to  wife.  Theycan 
show  that  It  is  not  founded  on  ber  sepa- 
rate estate,  or  that,  ft  the  husband  In  fact 
received  ber  separate  eatate.  It  created  no 
debt,  or  that  the  whole  transaction  was 
intended  to  defraud  them.  They  so  as- 
sault this  Judgment.  While  a  bona  edit 
loan  by  a  wife  to  ber  husband  out  of  her 
separate  estate  will  be  valid  In  equity,  yet 
it  must  be  a  lonn,  an  indebtedness  by  ex- 
press promise  ot  repayment  made  at  tbe 
time  of  the  loan ;  for  when  be  recelvas  her 
money  DO  ImpllPd  promise  ot  repayment, 
legal  or  equitable,  arises,  as  would  be  the 
case  were  they  not  husband  and  wife,  but 
the  law  In  such  case  presumes  «heiutended 
a  gift.  McGlnnis  v.  Curry,  18  W.  Va.  29; 
Bank  V.  Atkinson.  32  W.  Va.  208,  9  S.  E. 
Rep.  176,  Zinn  v.  I«aw»  83  W.  Va.  447,  9  S. 
E.  Rep.  871;  Maxwell  v.  Hanahaw.  24  W. 
Va.  4U.5;  Beecher  v.  Wilson,  84  Va.  818.  S  S. 
B.  Hep.  209,  Sewlng-Machlne  Co.  v.  Rad- 
cllft,  68  Md.  496;  Jacobs  v.  Heeler,  113 
Mass.  157;  McLure  v  Lancaster,  58  Amer. 
Rep.  259.  Where  there  Is  no  promise  of 
repayment  she  cannot  recover,  even  from 
his  estate.  Reed  v.  Reed.  186  IIL  482.  2S 
N.  E.  Hep.  1090.  Where  ber  land  to  turned 
Into  money,  and  abe  doee  not  place  ber 
part  of  the  money  with  some  Indiffer- 
ent person  for  hw  as  her  separate  es- 
tate, but  satfers  the  whole  to  be  paid  to 
tbe  husband,  the  clearest  proof  Is  requisite 
to  rebut  the  presomptlon  tbat  it  was  paid 
to  and  accepted  by  tbe  husband  tor  him- 
self.'* Temple  T.  Williams,  4  Ired.  Eq.  39. 
A  mere  general  understanding  tbat  the 
money  so  received  by  him  belonged  to  hia 
wife,  and  that  he  considered  himself  ac- 
countable to  her  for  tbe  same,  la  not  snffl- 
dent  to  establish  tbe  relation  of  debtor 
and  creditor  between  husband  and  wife. 
To  establisb  a  debt  in  fa  ror  of  the  wife 
against  creditors  ta  the  bnsband  It  miiac 
appear  that  It  was  received  by  the  boa- 
band  under  an  agreement  to  repay  It  to 
her,  or  to  Invest  It  for  her  use.  If,  with- 
out such  agreement  to  pay  or  Invest,  be 
Invests  It  In  business,  and  afterwards  exe- 
cutes a  voluntary  bin  of  sale  to  secure  hcc, 
it.  will  be  fraudulent  in  law  against  exist- 
ing creditors.  Euha  v.  Stansfleld,  28  Mil. 
310.  Witboot  such  promise  of  repayment 
■be  cannot  afterwards  net  ap  d  claim  npoa 
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the  footing  of  a  Rreditor,  aa  Bbe  Is  taken 
to  bave  acQuIesceil  la  Huch  appropriation 
of  tbe  money  for  tlie  common  beneflt  of 
herself  and  bnsband  or  the  beneflt  of  the 
family.  Sewins-Machlne  Oo.  t.  RVidcllR, 
sapre;  Hanson  v.  Manley,  72  Iowa,  48,  88 
N.  W.  Rep.  357;  Bank  t.  Atkinson,  snpra. 

There  Is  a  presumption  of  law  that  a 
postnuptial  settlement  la  favor  of  a  wife 
Is  void  as  to  existtuK  creditors.  Bobbins 
V.  Armatroiiff,  Hi  Va.  810,  «  S.  E,  Rep  130; 
Beecher  v.  Wilson.  S4  Va.  813,  6  a  E.  Rep. 
208;  De  Fargea  v.  Ryland,  87  Va.  404, 12  S. 
E.  Rep.  805.  "If  money  which  a  married 
womanmiftht  have  secured  to  her  own  use 
is  allowed  to  go  into  buHlness  of  tbe  hus- 
band, be  mixed  with  his  property, and  ap- 
plied to  the  purchase  of  real  estate  for  his 
advantage,  or  for  the  purpose  of  giving 
blm  credit  in  baslness.and  Is  thns  nsed  lor 
-  a  aeries  of  years,  such  reel  estate,  onteas 
there  Is,  at  the  time  of  Its  parchase,  a 
specific  afcreement  that  it  shall  belong  to 
the  wife,  l)ecome8  the  property  uf  the  hus- 
band for  the  purpose  of  paying  his  debts. 
A  conveyance  thereof  to  his  wife  upon  the 
occurrence  of  his  bankruptcy  Is  a  fraud 
upon  his  creditors,  and  void.  Bnmes  v. 
Serngge,  94  U.S.  22.  And  In  New  Jersey  It 
was  held  that  where  the  wife  knows  that 
her  money  Is  Invested  In  land  in  the  bus- 
band's  name,  even  with  the  desiicn  to 
create  a  trust  tor  her,  and  in  his  apparent 
ownership  he  obtains  business  credit,  eo- 
nity  will  not  protect  it  from  the  husband's 
creditors;  and  this  for  tfae  reason,  as  the 
court  said,  that  she  knew  the  lands  were 
in  his  name,  and  that  be  was  engaged  in 
business  InvolvluR  hasard,  and  wascred* 
ited  becauaeot  such  ownersh1p,and  would 
incur  debta  In  business;  and  this  state  of 
things  existing  nntll  the  hour  of  disaster 
came.  It  would  be  against  plain  Justice  to 
permit  her  then  to  step  in  and  withdraw 
from  creditors  the  very  property  she  bad 
permitted  blm,  year  after  year,  to  repre- 
sentto  be  his, and  theapparent  ownership 
of  which  had  given  him  credit  and  standing. 
Besann  v.  Eveland,26  N.  J.  Eq.4(».  When 
a  husband,  with  wife's  knowledge,  collects 
wife's  money,  and,  without  her  objection, 
Dses  it  for  10  years,  obtaining  credit  on 
faltb  of  It,  the  wife  cannot  afterwards  as- 
sert ber  claim  against  creditors.  Bank 
V.  Norwood,  60  Ark.  43,  6  S.  W.  Hep.  823. 
In  Labr's  Appeal, supra,  the  Pennsylvania 
conrt,  while  recognizlnir  a  confessed  ]udg.< 
ment  in  lavor  of  the  wife,  aald  that,  "for 
prevention  of  fraud, clear  and  satlafactory 

Eroof  at  a  wife's  claim  against  her  hns- 
aod  is  exacted  in  b  degree  not  required  of 
others. " 

Having  these  principles  of  law  before 
OS,  let  us  refer  to  the  facts,  to  see  whether 
the  Judgment  will  stand  ur  fall  hetore  the 
onslaugnt-ut  creditors.  The  claim  la  that 
Mrs.  Bennett  received  from  her  father 
94.426  In  blR  llfetln^e,  and  from  his  admin- 
istrator 11,268,85.  Her  pleodings  say 
that  she  lent  her  hasband  all  this  large 
amount  of  nioney,  so  as  to  Justify  a  con- 
fesslos  of  Judgment  by  htm  of  $0,2S0.72. 
Her  answer  says  that  be  bought  the 
shares  ut  certain  Dolton  heirs  In  land  with 
this  money,  and  the  Impreaaiun  which  uno 
wonid  derive  from  the  answer  Is  that  It 
Tvas  all  applied  In  that  way;  but  only 
v.l6B.E.no.l3— 41 


92,493  of  it  went  there.  There  im  no  ap- 
pearance of  where  the  balance  went.  She 
elalms  that  he  waa  to  buy  the  land  in 
ber  name,  but  tbat  he  took  deeds  in  his 
own  name,  and  she  lent  blm  money  to 
pay  the  purchase  money  deferred.  If  tbat 
was  the  only  application  of  her  money, 
she  lent  him  no  sum  equal  to  the  confes- 
sion of  Judgment  for  96,280.72.  Where 
went  the  balance?  But  1(  she  did  let  him 
have  all  this  money.  It  must  have  gone 
In  to  bis  own  business  ven  turea  or  pleasures. 
The  theory  tbat  she  Intended  the  money 
going  into  the  land  aa  a  gift,  not  as 
Investment  for  her,  is  furthered  by  the 
fact  that  he  put  9900  of  hla  own  means 
into  the  land,  and  by  the  fact  that  he 
took  deeds  to  himself,  and  she,  knowing 
this,  fumlsbed  htm  money  to  pay  for  the 
land,  and  allowed  the  land  to  stand  In 
bis  name  for  years.  If  the  land  were 
bought  for  her,  the  natural  Inference 
would  be  that  the  deeds  would  have  bven 
takMi  In  her  nnme.  Were  she  asserting  a 
claim  to  the  land  In  kind,  she  would  be 
met  by  the  legal  principle  above  stated, 
tbat  she  allowed  the  title  tbns  to  betaken 
and  renfaln  for  years,  the  husband  ap- 
pearing as  owner  to  the  worid,  getting 
cradlt  on  the  faith  of  bis  ownership,  nnd 
her  claim  not  asserted  nntll  he  becomes 
involved.  She  does  not  claim  the  land, 
however,  but  seeks  to  set  up  a  loan.  The 
law  presumra  tbat  it  was  a  gift,— tbat 
she  let  him  have  it,  not  as  a  debt,  bat  for 
their  common  benefit;  and  she  must  over- 
throw this  presumption  by  proving 
that  a  loan  was  intended  and  made,  a 
promise  of  repayment,  not  a  mere  general 
understanding  tbat,  as  It  was  her  money, 
she  was  to  be  repaid,  but  a  contract  to 
repay.  Now,  he  acquired  some  Interests 
In  the  land  in  February,  1880,  ttae  pay- 
ments falling  due  in  April,  1880  and  1881; 
one  interest  paid  tor  In  December,  1882,  an- 
other In  March,  1884,  others  in  February, 
1884.  That  no  loan  was  intended  at  the 
time  when  the  land  was  acquired  Is  likely 
because  Mrs.  Bennett's  answer  says  the 
land  bad  been  bought  for  her,  HUd  while 
tbe  husband  Insisted  un  taking  the  deeds 
in  his  name.she  lent  him  money  to  pay  for 
the  land  un  the  trust  that  be  waa  to  con- 
vey her  the  land.  Was  ita  loan  and  trust 
for  the  land  In  kind  at  tbe  same  time? 
Hardly.  If  It  was  a  purchase  of  land  to 
be  conveyed  by  blm  to  her.  It  would  repel 
the  idea  of  a  loan.  The  answer  alleges 
that  Mrs.  Bennett  received  from  ber 
father  money  as  above  stated.  She  mnat 
show  it  to  be  her  separate  estate.  Tbe 
evidence  does  not  do  so.  The  admlnls- 
tretur  says  that  her  father's  book  charges 
her  with  94,426  advancement.  The  book 
la  not  produced  or  verified,  nor  a  copy 
from  It.  It  is  merely  the  witness'  own 
opinion  or  Inference  of  its  contents,  and 
may  be  a  correct  or  Incorrect  construc- 
tion of  Ita  contents.  1  Groenl.  Ev.  88 117, 
118;  Vlnal  v.  Gllman.  21  W.  Va.  801.  It  Is 
merely  a  private  entry,  and  It  would  not 
be  good  evidence  against  creditors.  Fox 
V.  Railroad  Co.,  84  W.  Va.  opinion  p.  474. 
12  S,  E.  Rep.  757.  An  agreement  between 
bis  various  heirs,  showing  they  had  re* 
ceived  vurlnus  sums  from  their  father 
made  alter  bis  death,  including  Mrs.  B., 
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la  filed ;  but  it  Is  ras  inter  altoB  acta,  not 
evidence  agalnat  creditors.  M  n.  BeD< 
nett'e  own  unfiwurn  atatAments  cannot 
thQs  go  In  evidence  In  ber  behalt  aarainat 
Btranffera  to  tbe  paper.  Only  original  evi* 
dence  can  be  allowed  as  to  tbis  matter. 
Mra.  B.  and  otbers  mnkiDg  tbia  statement 
are  UvIdk,  BBd  tbrtr  mere  Btatement  la 
not  admlaalble.  1  Greenl.  Et.  S  H7.  A  re- 
cital Id  a  deed  wonM  not  be  evidence  to 
prove  a  (act  to  prejadlce  strangers  to  it. 
Htarkie.Ev.SS,  84,  85,  Haya  tbese  principles 
are  baiied  on  the  clearest  prlnclplea  of  jne* 
tice,  and  are  aacred.-  Whart.  £v.  9$  173, 
176.  Thus  there  la  no  evidence  that  she 
had  tbIa  separate  eatate.  except  what 
was  paid  by  tbe  administrator,  wbich 
mnat  bare  been  received  after  tbe  land 
waa  acquired.  Did  beget  that?  A  gen- 
eral replication  deDlus  this  matter  of  ber 
answer.  Neither  la  there  evidence  that 
she  made  a  loan  to  ber  husband,  with 
promiae  of  repaymeot.  True,  the  anawer 
states  that  be  made  obligations  to  her, 
and  tbe  mere  tact  of  their  execntion  would 
be  taken  for  tme;  but  what  were  they 

flven  for?  They  are  not  exhibited  wltb 
he  bill.  Their  dates  are  nut  given  In  her 
bill,  or  in  ber  answer  In  the  other  anlt. 
If  they  were  given,  probably  their  dates 
would  not  be  taken  an  truly  stated.  How 
easy  for  tbem  to  pat  any  date  to  notes. 
Nu  wttqeaa  ever  saw  these  obligations  or 
attests  tbe  loan.  The  marriage  relation, 
In  times  of  pecuniary  disaster,  affords  so 
Btrung  an  Incentive  to  wrong  creditors, 
and  BO  mach  oppurtunity  for  so  doing, 
and  It  la  so  hard  for  creditora  to  seek  out 
and  prove  fraud,  that  the  la  w  demauds 
clear  evidence  to  enable  a  wife  to  set  up  a 
debt  agnlnat  ber  husband  as  to  creditors; 
and  busineaa  safety  requires  ua  to  adhere 
firmly  to  these  principles. 

We  exclude  from  conaideration  thedepo* 
sltlona  of  MaKgie  Bennett  and  others, 
taken  before  Justice  Simmons,  because, 
the  taking  having  been  opened,  it  wae  ad- 
journed from  Idth  Murcb  "ontll  the  I5tfa 
— D.  1690."  no  date  being  fixed, 
and  thedepositlons  were  taken  noteven  in 
the  next  mootb,  bat  In  May,  the  adverse 
party  not  appearing.  Timely  exceptions 
were  made  to  tbe  depositions,  which 
were  overruled,  while  we  think  tbey 
should  have  been  sustained,  and  tbe  de- 
positlona  suppressed.  Hunter  v.Fulcber, 
5  Rand.  (Va.)  126.  But  I  am  free  to  ear 
that,  were  the«e  depositions  consldwed, 
they  would  not  change  the  result.  Much 
of  their  evidence  is  Incompetent.  Tbe  evi- 
dence of  tbe  wife  intrluatcally  does  not 
atrengtben  her  case;  and  were  tbe  evi- 
dence of  tbe  husband  and  wife  the  only 
evidence  bearing  on  tbe  alleged  loan  and 
notes,  it  would  be  inadequate,  for  this 
court  held  Id  Zlnn  v.  Law,  H2  W.  Ta.  448,  9 
8.  E.  Sep.  871,  that  "wbeu  the  facts  and 
elreumatanceB  tend  to  show  that  a  gift 
was  Intended,,  and  that  tbe  husband  used 
and  dealt  with  tbe  property  as  bis  own, 
Ibe  mere  parol  testimony  of  tbe  husband 
and  wife  of  a  private  nnderstanding  be- 
tween themselves,  that  tbe  transaction 
WBB  by  them  eoastderod  or  intended  as  a 
loan,  will  not,  as  agalnat  creditors  of  an 
Insolvent  huBband.  rebut  the  presumption 
of  agUt.*   The  wUe*a  evidence  held  In- 


snfflcient  In  De  Farges  v.  Byland,  87  Ta. 
404, 12  3.  E.  Rep.  805.  This  debt  being  a 
meanfi  by  which  it  is  songbt  to  withdraw 
property  from  creditors,  tbe  rule  often 
announced  by  this  court  applies,  that  In 
transactions  between  busband  and  wife 
it  requires  less  proof  to  Impeach  the  act, 
and  more  and  stricter  proof  to  repel  im- 
peachment than  between  strangers,  and, 
unli«s  it  be  shown  to  be  free  from  fraud, 
it  wUl  not  be  sustained.  Henog  v.  Wei- 
ler,  24  W.  Ta.  199;  Maxwell  v.  Uaoshaw. 
Id.  405;  Bart  v.  Tlmmons,  29  W.  Va.  441, 
2  S.  E.  Rep.  780.  The  Judgment  falls  under 
the  bar  of  sectlou  1,  c.  74,  Code,  as  a  Judg- 
nient  obtained  with  Intent  to  defraud 
creditors.  The  decree  la  reversed,  and  the 
cause  remanded,  in  order  that  another 
decree  may  be  entered  which  shall  disal- 
low the  debt  of  Mrs.  Bennett  so  far  aa 
creditors  uf  ber  husbnad  are  concerned, 
but  which  sball  allow  it  Bubordlnattfy  to 
their  debu. 


(90  am.  t»i 

JAMES  et  sL  T.  ATLANTA  ST.  B.  CO..  (two 
cases.) 

(Sttpreme  Ccnizt  o(  Qew^  Jaa.  17,  1803.) 

CarbIBBS— iMiDHlBB  TO  PA88BNOSB8— FLBADXHO — 

Allbo&tions  ab  to  Damaobs. 

1.  A  declaration  by  a  htnbud  anlnit  m 
■treet-railroad  company,  alleging  that  tn«  plain- 
tiff's wife,  being  a  passenger  on  one  of  defend- 
ant's cars,  ondertook  to  aB^t.  and  that,  while 
•0  doing,  and  hj  reason  oi  defendaot'i  negli- 
genoe,  uie  car  suddenly  started  off,  ca using  ner 
to  foil  to  the  ground,  "and  thereby  producing 
aach  serious  bodily  iojurles  to  her  aa  to  deprive 
petitinner  for  a  long  time  of  her  oompany  and 
serricea,  and  entail  upon  him  heavy  expense  for 
nursing  and  medical  attention,  ail  to  nis  daiiH 
age"  in  the  sum  of  $1,000,  sets  forth  substan- 
tially a  cause  of  action,  and,  though  wanting 
In  sufficient  fullness  and  detail  as  to  the  manner 
in  which  the  injury  was  caused,  and  its  conse- 
quences, of  wbich  adTantnge  could  be  takeq  by 
special  demurrer  at  the  firet  term,  should  not, 
at  the  trial  term,  be  diamiraed  on  defendant's 
motion,  made  on  the  grooad  diac  the  aUesa- 
tioQs  as  to  the  nature  and  extent  of  the  Injuries 
done  plaintiff's  wife  were  too  vague,  uncertain, 
and  indefinite  to  put  defendant  on  notice  as  to 
the  nature  of  the  case  to  be  proved. 

2.  What  is  said  above  is  applicable  to  a 
declaratlMi  filed  by  the  wife  agaiiist  the  same 
defendant,  fltatfng  in  substantially  the  same 
terms  the  manner  in  which  she  was  tnjared, 
and  alleging  that  "by  reason  of  said  fall  she 
was  badly  injured  in  her  body,  bo  that  she 
suffered  geea.t  pain,  and  still  does,  and  will  con- 
tinue to  do  so,  and  will  remain  permanently 
Injured,"  and  that  "said  fall  also  caused  great 
mental  shame  and  distress,"  all  ta  her  damaga 
hi  tbe  sum  of  $5,000. 

3.  The  court  erred  In  sustsbking  the  m»- 
tious  to  dismiss  the  declarations. 

(SyUabns  by  the  Gout.) 

Error  from  city  court  of  Atlanta;  T.  P. 
Westmoheland,  Judge, 

Actions  by  John  J.  James  against  tbe 
Atlanta  Street-Railroad  Company  to  re- 
cover for  loss  of  services  of  plaintiff's  wife, 
caused  by  pcraontU  Injuries  sustained  by 
ber  through  defendant's  negligence;  and 
Lou  James  against  same  to  recover  for 
peraonal  Injuries.  Judgmenta  for  detend- 
BBt.  Plaintiffs  bring  error.  Jndgmmta 
In  both  cases  reveraed. 

AJiftzaoderA^ambrflD.forplalntillB  la  ar 


Digitized  by 


Google 


Ga.) 


WHELCHKL 


B.  DUCKETT. 


643 


ror.  N.  J.  A  T.  A.  BammoBdt  for  dvfend' 
ant  lo  error, 

LtTMPRiN.  J.  Under  BRctlon  3382  of  the 
Code,  every  declaration  shall  plainly, 
fnlly,  and  dlstfactly  aet  forth  the  cause  of 
action,  and  tbia  ebonld  be  done  in  order 
that  the  defendant  may  wltbuut  difficulty 
understand  the  nature  of  the  plaintiff's 
charge  or  demand,  and  make  pivparatlon 
to  meet  It.  For  want  ut  sufflcieney  In 
the  respecta  Indicated  a  demarrer  «UI  lie, 
which  snonld  be  sustained  unlesa  the  plain- 
tiff, by  proper  amendment,  cures  the  de- 
fects In  b<s  declaration.  Where  no  cause 
of  action  whatever  Is  set  forth,  the  de- 
fendant may  move  at  any  term  to  dismiss 
the  action,  becaoae  upon  a  declaration  to- 
tally defective  in  substance  a  motion  In 
arrest  of  Judgment  would  be  good.  When- 
ever this  is  trne,  the  plaintiff's  case  may 
be  cat  off  summarily  at  any  term,  and 
thus  nave  the  unnecessary  conttumptlon  of 
time  In  going  through  a  trial  which  could 
not  result  in  any  valid  Judgment;  but  de- 
fects merely  of  form  should  be  taken  ad- 
vantage of  at  the  first  term.  Rule  28  of 
the  superior  coart.  Where  a  legal  cause 
of  action  18  set  fnrth,  formal  defects  would 
be  cnred  by  verdict.  We  do  not  think 
the  declarations  in  these  two  cases  were 
Bufficieutly  full  and  dietlnc^,  and  the  de- 
fendant undoubtedly  had  the  right  either 
to  have  them  made  so  by  amendment,  or 
to  have  them  dismissed,  provided  It  had 
attacked  them  at  the  proper  time  by  spe- 
cial demurrer.  Under  the  principles  de- 
cided by  this  court  in  the  case  of  EDIsnn 
r.  RaUroad  Co..  87  Ga.  691,  IS  S.  E.  Rep. 
809,  we  think  either  of  these  declarations 
was  sufficient  to  withstand  a  general  de- 
marrer.  The  defendant  could  not,  in  our 
oirinlon,  admit  that  the  husband  in  the 
first  ease,  and  the  wife  in  the  second,  was 
damaged  as  stated,  without  at  the  same 
time  also  admitting  a  substantial  right 
of  action  In  each.  The  extent  of  defend- 
ant's right,  so  far  as  these  pleadlDKs  are 
concerned,  was  to  have  full,  specific,  and 
detailed  Information  as  to  the  manner  in 
which  the  alleged  injuries  were  occa- 
sioned, and  as  to  thrirnatare  and  ttaeeoo- 
seqaencee  malting  from  them.  Mot  faav- 
log  availed  Itself  of  this  right  at  the  prop, 
er  time  or  in  the  proper  way,  it  could  not 
subsequently  dlspuae  of  the  cases  by  mere 
motions  to  dismlHS.  This  whole  subject. 
In  the  case  cited,  received  patient, anxious, 
and  moat  careful  attention  at  the  bands 
of  the  chief  Justice,  who.  In  the  writer's 
ot^nlon.  fally  developed  and  clearly  an- 
Doaneed  the  law  applicable.  For  this  rea- 
son it  Is  deemed  unnecessary  to  enter 
more  fully  into  a  discuaaion  of  the  present 
cases,  but  our  Judgments  In  them  may  be 
safely  rested  upon  the  reasoning  In  that 
ease  and  the  authorities  therein  cited. 
The  Jndgmenlv  In  both  caaea  are  rerersed. 

(n  Oa.  US) 

WHSILCHEL  et  aL  r.  DUCKETT,  ^erlff. 
ttJupr^e  Court  of  Ueorgla.  Jan.  17,  1893.) 
RiooRD  OS  Appkal — Bnisr  or  Etiubnob — Fobth- 
coMiKO  Bond— Brbach  —  HoMK8TBi.D  Exemp- 
tion. 

1.  Where  a  idaintUt  In  nror.  In  making 
i»  Us  tttlaf  «f  evidenes,  abstracts  the  docn- 


mentary  part  of  the  evidence,  and  In  hie  bill 
of  exceptions  specifies  the  abstracts  as  set  out 
in  the  brief  of  evidence  to  be  sent  to  this  conrt, 
instead  of  full  cwles  of  the  documenta,  bis  case 
ht  this  court  will  not  be  dismissed  if  the  ab- 
stracts are  suffidMit  to  Indicate  the  nature  and 
legal  effect  at  snch  docoments.  They  were  sof- 
fident  in  this  cas& 

2.  Wh»e  a  sheriff  levies  opCHi  persoDalty, 
and  advertisea  the  same  to  be  sold  upon  a  cer* 
tain  day,  and  a  forthcondng  bond  Is  givai.  in 
which  it  is  stipulated  that  the  property  ahall  be 
delivered  to  me  sheriff  at  the  time  and  place 
of  sale,  and  subsequently  thereto,  upon  appli- 
cation to  the  judge  of  the  superior  court,  the 
Jod^b  grants  an  order  reBtraining  the  sheriff 
from  selling  the  property  apoa  that  day,  it  is 
no  breach  of  the  bonu  that  the  property  was  not 
delivered  to  the  sherfff  at  the  time  and  plaee 
of  sale  while  the  restraining  order  was  in  force. 

3.  Where  the  applicant  for  injunction  in 
the  case  In  which  the  restraining  order  had  been 
granted  failed  and  refused  to  prosecute  the  case 
when  called  for  trial,  and  the  judge  passed  an 
order  dismissing  it  for  want  of  prosecution,  and 
ordered  the  sheriff  to  proceed  with  the  tev^, 
and  the  sheriff  again  advertised  the  property  for 
sale  at  a  certain  time  and  place,  ana  the  maker 
and  surety  on  the  hooA  failed  and  refused  to 
deliver  the  property,  a  breach  was  committed, 
and  the  sheriff  could  sue  and  recover  thereon. 
The  measure  mt  damages  would  be  the  valne 
of  the  prmerty  at  the  time  the  bond  was 
given,  provided  that  value  did  not  exceed  tiie 
amount  of  the  execution,  prindpal.  Interest,  and 
cost. 

4.  Whoe  the  sheriff  levies  on  pn>perty,  and 
the  defendant  in  fl.  fa.  files  his  application  for 
homestead  or  exemption,  and  the  application 
is  not  granted  by  tne  oroinaiy  before  the  day 
of  sale,  it  is  the  duty  of  the  sheriff  to  sdl  tlie 
property  subject  to  the  homestead  or  ezemp- 
uon  If  granted.  The  pendency  of  the  applica- 
tion wUl  not  excuse  the  maker  and  surety  od 
the  forthcoming  bcMid  from  prodndng  the  pzoih 
er^  on  the  day  of  sale. 

(Syllabus  by  the  CourtJ 

Error  from  superior  conrt.  Hall  eonnty; 
C.  J.  Wellborn,  Judge. 

Action  by  Duckett,  sberitf,  for  the  use  of 
T.  J.  Suddeth,  against  A.  S.  Wbelcbel  and 
others  on  a  forthcoming  bond.  Jnrtgmoit 
lor  plalntiO.  DefeDdanta  bring  error. 
Affirmed. 

The  following  Is  the  official  report: 

The  bond  was  dated  May  2,  I^.  The 
property  mentioned  therein  was  levied  on 
by  Duckett  as  sheriff,  and  advertised  for 
safe  the  first  Tuesday  Id  Jano,  1887.  The 
declaration  allies  that  thia  property,  of 
the  aggregatevalue  of  f 706,  was  not  deliv- 
ered to  the  sheriff  at  the  time  and  place  of 
sale,  and  that  It  was  again  duly  advert 
tiaed  for  sale  on  the  first  Tuesday  in  April, 
1891,  but  Was  not  delivered  at  tbe  time 
and  place,  and  that  A.  S.  Wbelcbel  has  ap- 
propriated the  same  to  bis  own  use,  and 
baa  disposed  of  It,  and  pot  It  oat  of  reacb, 
etc.  The  defendant  pleaded  "not  Indebt- 
ed," and  that  the  plalutltf  should  not  re- 
cover tor  tbe  tallowing  reasons;  Tbe 
property  "replevied  In  the  bond  sued  on." 
et  no  time  since  It  was  levied  on,  was  worth 
more  than  halt  tbe  amount  claimed  by 
plaintiff.  Further,  since  the  day  the  bond 
was  executed,  A.  S.  Wbelcbel  applied  fur 
and  bad  tbe  property  that  bad  not  been 
destroyed  In  its  use  set  apart  asanexemp- 
tlon  for  the  benefit  of  his  family.  The  bill 
of  exceptions  recites  that  tbem  was  a  fur- 
ther plea  that  tbe  first  time  tbe  property 
was  advertised  for  sale  tbere  was  aa  or- 
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der  of  tbe  snperlor  eoart  restralnlug  the 
pheriff  from  sullng  tbe  property,  and  that 
there  was  no  breach  of  tbe  bond  at  that 
time.  Tlie  Jary  fonnd  for  the  plaintiff  9295. 
with  luterest  from  AprU  7.1891.  Tbe  de- 
lendant  moved  for  a  new  trial  on  tbe 
groand  that  tbe  verdict  Is  contrary  to 
law  and  the  evidence.  The  motion  was 
overruled,  and  be  excepted.  At  the  trial 
tbe  sheriff  testified  that  tbe  two  males 
levied  on  were  worth  at  that  time  f  12S 
each;  the  mare,  950;  thewagun,f60;  bar? 
ness,  fl5;  basgy,  950;  and  two  co\rs  and 
ealves,  980.  Tbe  property  was  not  deliv- 
ered to  him  at  tbe  time  and  place  of  sale. 
He  knew  nothing  of  tt\e  property,  only  by 
seelneit;  Icnew  nothing  of  Its  age  or  con- 
dition, only  from  appearance;  and  did  not 
remember  a  restraining  order  that  pre- 
vented talm  from  selling  tbe  property  at 
that  time.  He  was  a  good  judge  of  tbe 
Talueof  the  property.  The  present  sheriff, 
shccessor  of  the  witness  above  named,  tes- 
tified that  he  advertised  the  property 
levied  for  sale  on  tbe  first  Tuesday  in 
April,  1891.  and  It  was  not  produced.  He 
did  not  tell  the  defendant  that  It  was  nn- 
neceesaryfor him  toprodacejhe property; 
that  be  could  not  sell,  there  being  an  ap- 
plication pending  for  a  homestead  and  ex- 
emption upon  tbe  property.  So  far  as  he 
knows,  be  would  bare  sold  the  property 
had  it  been  produced.  The  defendaot  In- 
troduced an  order  dated  June  2,  1887,  that 
tbe  defendant  show  cause  on  a  certain 
day  why  tbe  injunction  prayed  forafauuld 
not  be  granted,  and  that  In  tbe  mean  time 
tbey  be  restrained  from  doing  any  act  to- 
wards collecting  their  claims  against  A.S. 
Whelcbul  out  of  the  property  described  In 
complainant's  bill,  and  therein  alleged  to 
be  her  ludividuBl  property ;  and  theehurllf 
was  restrained  from  selling  tbat  part  of 
tbe  property  which  he  had  levied  ou  and 
advertised  aa  the  property  of  A.  S.  Wbel- 
chtH  unxil  tbe  hearing  or  until  furtbor  or- 
d^.  It  was  further  ordered  that  the  bill 
be  filed,  and  tbe  defendants  be  served  with 
a  copy  of  the  same.  On  January  22,  1891, 
tbe  Judge  of  tbe  superior  court  passed  an 
order  dlamlsslng  tbe  bill,  and  directing  the 
0.  ft.  mentioned  therein  to  proceed,  recit- 
ing tbat  tbe  case  bad  been  called  tor  trial 
In  its  order,  and  the  complainant  failed 
and  refused  to  prosecute  the  same.  A.  S. 
Wbelchel  testified:  The  oroperty  levied 
on  and  described  in  the  bond  sued  on  is 
the  same  pruperty  included  In  the  sched- 
ule of  personalty  in  the  homestead,  except 
the  old  mare  and  tbe  cows  and '  calf,  and 
there  waa  bat  one  calf  levied  on,  which 
cow  and  calf  died  In  the  winter  and  spring 
after  the  first  sals  day,  and  before  tbe  sec- 
ond, without  fault  or  neglect  by  him.  At 
the  time  of  tbe  levy  the  mare  was  worth 
about  9-'^0,  but  became  almost  worthless, 
and  be  swapped  her  off  In  February,  18^, 
when  she  was  worth  not  more  than  910 
or  915*  Tbe  reason  ho  did  not  deliver  the 
property  to  the  sheriff  on  tbe  first  day  the 
same  was  advertised  for  sale  was  because 
of  tbe  restraining  order  above  mentioned. 
At  that  time  the  mules  were  worth  not 
more  than  965  and  9120,  respectively,  tbe 
mare  not  more  than  9a0,  the  wagon  not 
more  than  920,  the  harness  not  more  than 
92.60*  the  ba^^  not  exceeding  95.00.  tba 


two  eows  and  calf  not  exceeding  910  lor 
one  and  915  tor  tbe  other.  The  bng^y  was 
old  and  shaky,  had  not  been  need  for  aome 

time  befomtbe  levy.and  bas  not  been  used 
since.  It  has  stood  under  the  shelter,  haa 
fallen  to  pieces,  and  Is  worthless.  Tbe 
wagon  had  been  In  use  about  14  yearp, 
and  was  two  thirds  worn.  The  mare  was 
16  years  old,  and  almost  worthless.  When 
tbe  property  was  advertlMd  tor  sale  tbe 
second  time,  he  bad  tbe  two  mnlea  and 
wagon  at  the  time  and  place  of  sale,  a  od 
told  the  sheriff  tbat  If  be  wanted  tbem 
they  would  be  on  band.  The  aberiff  re- 
plied that  the  homostBad  proceeillngv 
would  stop  the  sale,  and  that  he  would 
not  want  them.  Witness  did  not  swap  or 
trade  one  of  the  mules  In  Cobb  coonty; 
left  one  of  them  la  Cowen's  lot.  and 
brought  one  of  his  horses,  which  Is  now 
at  witness*  home.  Tbe  other  one  waa 
sick,  and  witness  left  It  In  Cherokee  conn- 
ty,  and  does  not  know  whether  It  is  dead 
or  alive.  Did  not  take  them  away  to  get 
tbem  out  of  the  way  of  other  0.  faa.  to 
which  tbey  were  subject.  These  two 
mnlea  were  tbe  same  mules  levied  on,  and 
tbe  same  that  are  Included  In  tbe  home- 
stead. Defendant  then  Introduced  tbe 
homestead  proceedings  referred  to.  The 
application  forliomeBtead  was  filed  In  tbe 
ofilce  of  the  ordinary  on  April  6, 1891.  By 
successive  orders  the  ordinary  continued 
the  case  for  a  hearing  until  May  11, 18U1. 
Then  follows  this  statement:  "Approved 
this  tbe  Utb  day  ol  May,  1881.  This  ap- 
plication was  heard  and  virtually  ap- 
proved on  tbe  above  date, and  I  now  affix 
my  official  signature,  July  31,  1892.  A. 
Rudolph,  Ordinary.** 

Jaa.  M.  Tower^F,  for  plaintiffs  In  error. 
Qeo.  K.  Looper,  H.  H.  Dean,  and  if. 
Smltbt  for  defendants  In  error. 

PsB  ODBi&ic.  Judgment  afflrmad. 
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HAM)  T.  F.  W.  HALL  MIBRCHAItDISE  CO. 
(Supreme  Court  of  Qeor^  Jan.  17,  18B3.) 

Lbvt  or  BxBODTiON— Claim— Daxaob  Boko- 
Tim  b  oy  Piling. 
L  Where  a  claim  Is  pendinc  In  the  wapenm 
court,  the  preoumptioiL  is  that  the  claimant  has 
glren  the  damaee  bond  required  by  the  statute^ 
and,  if  no  such  bond  can  be  found  io  the  <jerk'i 
office,  it  may  be  treated  as  lost;  but  if  the  ah^ 
Iff  testifies  tiiat  he  does  not  remember  that  any 
such  bond  was  srer  delirered  to  him,  and  the 
clerk  testifles  that  no  such  bond  was  ever  filed. 
It  mast  then  be  affirmatiTelT  abown  that  sa 
original  waa  duly  deUrered  to  and  accepted  by 
the  sheriff,  as  provided  by  law.  In  tms  case 
It  did  not  80  appear. 

2.  Where  no  damage  bond  has  been  glreiu 
as  provided  In  section  3726  of  the  Ood^  nor  an 
affidavit  In  forma  pauperis  has  been  ffleojn  eos- 
formity  to  tite  provUiHia  of  aeetliHi  813S,  the 
claim,  on  motion  made  by  eovnssl  tot  tbe  ptain- 
tiff  in  fl.  fa.  before  lime  Joined,  aboold  be  da- 
missed. 

3.  The  statute  contemplates  that  tiie  bond 
required  In  claim  cases  shall  be  given  when  the 
clami  is  internosed,  and  it  was  therefore  error  to 
allow  tbe  clumant  to  give  a  bond  at  tbe  trial 
term,  after  a  motion  to  dinmlse  the  claim  for 
want  of  the  bond  had  been  made  In  time,  and 
Improperly  overruled. 

4.  The  claim  should  have  been  dlsialssfd 
on  motion,  and  conseanently  all  the  aohsegs—t 
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proceecllogs  !□  Uie  cue  Trere  nngmtorr,  mnA  of 

no  avail. 

(Srllabni  tr  tb*  Oonrt.) 

Error  from  aaperior  courN  Lnmpkln 
county;  C.J.  Weli^born,  Jadftv. 

A  tf./a.waalBBoedinfaTorof  N.H.Hand, 
flurvlvlD^:  partner,  ngalnat  LonK.  The  F. 
W.  Hall  Mercbandise  Cumpauy  Interposed 
u  claim.  Claimant  was  allowed  to  mnko 
and  file  a  new  bond,  t)ecauHe  cbeold  one  was 
lost,  and  plalDtiff  brings  error.  Beversed. 

The  !ollQWiD9  is  the  official  report: 

When  the  ease  was  called  lor  trial,  the 
parties  having  aunounced  ready,  the  plain- 
tiff moved  to  dlsmtss  the  claim,  on  the 
Kroand  that  no  bond  bad  beeu  given. 
Upon  the  following  Bbowlbg.  the  motion 
wa^  overruled,  which  is  assigned  as  error: 
Coansel  for  claimant  stated  in  bis  place 
that,  while  no  bond  conld  he  found,  be  re- 
membered that  one  had  been  made  lu  his 
office,  and  be  preeamedit  had  been  handed 
to  the  Bherlfl,  though  he  could  not  state 
this  aa  a  fact;  and  that  tbeclaim  affidavit 
was  written  on  a  sheet  different  from  the 
bond.  The  sheriff  execution  docket,  oppo- 
sHe  tbe  place  where  the  6.  Hi.  had  been  en- 
tered, had  the  entry,  "Claim  filed  by  tbe 
UaU  Udse.Go."  The  staeriS  tcvtlflecl  that 
tbia  entry  was  not  In  his  handwriting. 
Ue  did  not  know  whose  it  was.  and  re- 
membered nothing  about  Its  being  made 
by  his  direction,  though  he  kept  tbe  dock- 
et in  his  office,  and  did  not  well  see  how 
tbe  entry  was  made  without  bis  knowl- 
edge. He  did  not  remember  that  any 
bond  In  this  case  had  erer  been  handed  to 
hloi.  but  woald  not  say  this  had  never 
been  done.  Theclerk  of  the  superior  court 
teatifled  that,  to  tbe  best  of  bis  knowledge 
end  belief,  no  bond  in  this  case  had  ever 
been  filed  in  bis  office.  During  bis  experi- 
ence as  clerk,  he  could  remember  no  claim 
case  where  the  affidavit  and  bond  were  on 
detached  papers,  and,  it  such  had  been  the 
fact  here,  bis  attention  would  have  been 
drawn  to  It,  as  a  singular  occurrence. 
The  claimant  moved  to  be  allowed  to  es- 
tablish a  copy  of  the  bond  as  a  lost  office 
paper,  and  further  moved  tbe  court  to  al- 
low a  new  bond  to  be  then  made  and 
filed,  by  way  of  amendment  to  the  claim 
affidavit.  The  granting  of  these  motious, 
over  the  plalntitrs  oblections,  la  assigned 
as  error. 

Price  A  Charters,  tor  plaintiff  in  error. 
W.  S*  BuslDger  Bod  B.  //.  BsUceFt  for  de- 
fendant in  error, 

Pbb  Curiam.  Judgment  rereraed. 


(M  Oa.  660) 

CANDLBR  V.  CLASK:  et  aL 
<Saiveine  Court  of  Oeor^a.  Nov.  8,  1882.) 

8ll.a  or  DaCBDBNT'S  IjJLSD  —  PdBCHUI  BT  Ad* 
HIiriSTRATOBS— RieHTS  OP  HbIRS  — ELKTION  to 

Avoid  Salb— Diliobxcb— Nbw  Trial. 

1.  Where  two  aenons  administer  upon  an 
estate,  and  ooe  of  tkeni  la  also  soardlan  of  the 
minor  hdn  of  tiie- intestate,  who  have  aa  un- 
divided half  interest  in  tbe  estate,  and  tba  ad- 
miuistrators,  after  obtaining  an  order  for  the 
sale  of  the  laod,  sell  it,  and  at  tbe  sale  e'kch 
buya  a  part  thereof,  both  together  buyiug  it  all, 
the  sale  la  voidable  at  the  instance  of  the  heirit. 
In  such  ease,  where  one  administrator,  who  has 


an  nn^vlded  half  Interest  In  Afl  estate,  burs 
more  than  half  of  the  land  in  raloe,  and  pars 
tbe  excess  to  the  other  administrator  aa  guard- 
ian, who  wMtes  the  nuner*  Buch  payment  to 
the  guardian  wtD  not  bar  tbe  dection  of  tlie 
heirs  to  reclaim  the  land;  and.  In  order  to  re- 
tain the  land,  the  admiiiistratora  must  account 
to  the  wards  for  at  least  the  amount  so  wasted 
by  thi>  guardian.  The  administrators,  having 
co-operated  in  a  breach  of  tmst  by  pnrchaidiig  at 
their  own  sal^  could  not,  by  passing  mon^ 
from  one  to  the  other,  take  off  of  themselves  th« 
risk  of  the  safety  of  the  fund,  and  put  that 
risk  upon  the  minors, 

2.  A  recovery  by  the  heirs  against  the  ad- 
ministrators was  not  precluded  by  a  Judgment 
of  the  ordinary  against  the  guardian  In  a  pro- 
eeeding  Instltnted  a  surety  to  be  rdleved 
from  the  guardian's  bond  and  to  dte  him  to  a 
settlement,  upon  the  eroond  of  waste  and  mia- 
management,  by  wtdch  judgment  the  guardian 
was  removed,  and  directed  to  pay  ovra:  to  hii 
saccesBttf  an  amount  found  to  be  due  by  htm  ai 
guardian  to  such  heirs,  including  proceeds  ol 
uie  Illegal  sale,  notiiing  having  been  collected 
on  the  judgment,  and  the  beus  having  done 
nothing  to  ratify  It. 

3.  Mdrs  who  elect  to  avoid  a  sale  by  an  ad- 
ministrator to  himself  must  do  so  within  a  rea- 
sonable time,  and,  analogizlnx  a  suit  for  realty 
thus  purchased  by  the  administrator  to  otbei 
actions  for*  realty  where  the  defendant  holds 
onder  color  of  title,  the  election  ordinarily  should 
be  made  withl»  seven  years  from  the  time  of 
the  sale,  by  heirs  who  are  of  age,  and  not  mider 
other  disability  at  that  time,  or,  if  then  undei 
disabili^,  within  seven  rears  aft«  the  disabili- 
ty has  been  removed.  The  evidence  does  not 
snow  affirmatively  that  more  than  seven  yean 
had  elapsed  from  the  removal  ot  tba  disability 
of  any  of  these  plaintiffs  when  ttia  salt  was 
ocHnmenced. 

4.  Proper  cUligenee  was  not  shown  In  pn> 
caring  the  newly-^uscovered  testimony  before  tbs 
trial. 

5.  Hiere  was  no  error,  as  against  the  dfr 
fendant,  In  refusing  a  new  trial,  on  the  temu 
prescribed  by  the  court. 

(Syllabus  by  the  Court) 

Brror  from  superior  coort,  De  Kalb 
connty;  R.  H.  Clabe,  Judge. 

Action  by  W.  H.  Clark  and  others 
against  M.  A.  Candler,  exeeator,  to  aet 
aatde  a  sale  of  real  estate  made  by  defend- 
ant. Judgment  for  plaintlita.  Anawtrlaj 
was  denied,  and  defendant  brings  error 
Affirmed. 

Candler  A  Thomson,  for  plaintiff  In 
error.  Geo.  HlUjrerB.nd  HalseyA  Batemaa, 
for  defendants  lu  error.  > 

SiMUONB,  J.  In  1871.  Benjamin  Bnrdett 
died  Inteatate,  leaving  as  his  helra  at  law 
hla  widow  and  the  children  of  hla  deceased 
daughter,  who  were  minors.  The  widow 
Mrs.  I.  C.  Burdett,  (afterwards  Craig.) 
and  Elijah  H.  Clark,  tba  father  of  these 
children,  were  appointed  administrators. 
In  1S72  and  1878,  at  public  sales  by  tbe  ad- 
mlnlRtratora  under  an  order  of  the  court 
of  ordinary,  tbe  lands  of  the  estate  were 
bid  off  In  separate  parcels  by  parties  who, 
after  tukiag  conveyances  thereto,  reron- 
veyed  to  the  administrators  Individually; 
and  the  admlnlBtrators,  In  their  returns  to 
the  ordinary,  reported  that  they  were 
themselves  the  purchasers.  The  returns 
show  that  Mrs. Burdett  bougbtseparately 
276  acres,  for  $3,6(KI;  that  Clark  bought 
separately  202%  acres,  for  91,800;  and  that 
both  of  them  boot;ht  togethttr  23  urres  for 
f770;  Mrs.  Burdett,  aa  appeared  from  the 
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deeds  pat  In  evidence,  taklDg  17  acres  of 
thla  last-men tloned  qnantl tj,  at  S675.  The 
retnrns  show  also  that  hall  of  the  total 
amoDDt  realised  from  the  sales  was  paid 
over  to  Clark,  as  gnardlan  fur  the  children 
a's  their  share  of  The  proceedii.  It  appears 
that  this  muney  was  afterwards  wasted 
by  Clark.  In  July,  1890,  the  children 
(all  of  them  havlnfc  attained  majority 
except  one,  who  was  represented  by  a 
lenardlan  ad  litem)  filed  their  petition 
aKnlDSt  Clark  and  against  Candler,  the  ex- 
ecutor uf  Mrs.  OalK,  In  which  chey  de- 
clared their  election  to  avoid  these  sales, 
and  prayed  for  a  decree  ajcalnat  both  de- 
fendants for  the  value  at  lhat  time  of  so 
much  of  the  lands  as  had  parsed  into  the 
hands  of  Innocent  purchasers,  and  that  as 
to  all  the  lands  the  title  to  which  RtUI  re- 
mained In  either  of  the  defendants  they 
mtghtreeorera  half  Interest.  They  prayed 
alsolJiat  the  allefced  sales  by  the  admlolR- 
tratore,  and  the  deeds  made  In  connection 
therewith,  be  declared  void;  that  they 
might  recover  the  rents;  that  an  account- 
ing be  had,  etc.  They  charged  waste  and 
mismanagement  on  the  part  of  buth  ad- 
mlDlBtrators.  Clark  filed  no  answer,  but 
Candler,  as  executor  of  Mrs.  Craig,  an- 
swered that  the  property  was  disposed  of 
by  Clark  and  Mra.Cralg  as  adrntnlstratom 
In  the  manner  prescribed  by  law, and  that 
after  paying  debts  and  expenses  halt  of  the 
proceeds  was  paid  over  to  Clark,  as  guard-. 
Ian  for  the  petitioners,  who  had  notice  of 
every  fact  connected  with  the  sales,  and 
received  the  foil  distributive  share  of  his 
wards,  and  made  return  thereof  to  the 
court  of  ordinary;  that  subseqaently  he 
was  removed  from  the  gnardlanHhtp, 
and  another  guardian  appointed  In  his 
stead,  at  which  time  a  ludgraent  was  ren- 
dered against  him  for  ¥5,818,  which  In- 
clnded  the  money  received  by  Clark  as 
gnardlan  from  the  sale  of  this  realty; 
that  ths  land  alleged  to  have  been  pur- 
chased by  Cox  and  rectmveyed  to  Mrs.  Craig 
was  not  In  possession  of  Mrs.  Craig  when 
she  died,  she  having  long  previously  sold 
and  conveyed  It  to  parties  who  were  then 
In  possession  of  it.  It  appeared  from  the 
evidence  that  Candler,  as. her  udtnlnlstra- 
tor,  was  still  In  possesHlon  of  276  acres  of 
the  land  porehased  by  her,  and  that  tbere- 
malnder,  as  stated  in  the  answer,  bad  been 
sold  to  other  persons.  The  land  pur- 
chased by  Clark  had  also  been  sold  to 
others,  and  he  was  then  Insolvent.  T)ie 
verdict  was  In  favor  of  the  plaintiffs  for  a 
half  Interest  In  the  276  acres,  this  Interest 
being  valued  at  $2,500;  for  "half  of  eleven 
acres. "  $2,200 ;  and  for  cash  on  hand,  $238, 
with  Interest  on  the  $2:^S  tor  15  years, 
•285.60;  the  whole  amounting  to  $5,223.60. 
The  defendant  Candler  made  a  motion  for 
a  new  trial,  and  the  court  ordered  that 
the  motion  be  granted,  unless  the  plain- 
tiffs would  write  the  verdict  down  to 
$2,404.54.  This  the  plalntltTs  did.  Candler 
then  excepted  to  the  overruling  of  fala  mo- 
tion, and  tnalated  that  the  verdict  shonld 
have  been  only  for  the  sum  of  $286.90,  ad- 
mitted to  have  been  due.  It  was  conceded 
that  several  of  the  alleged  errors  com- 
plained of  in  the  motion  for  a  new  trial 
were  cured  by  writing  down  the  verdict 
nm  directed  tn  the  Judge's  order.   The  ver- 


dict, as  reducAd,  accords  Babstantially 
with  one  of  the  bases  submitted  by  tlie 
court  to  the  Jury  to  guide  them  as  to  tlM 
amount  of  their  finding.  According  to 
this  basts,  the  extent  of  Mrs.  Craig's  liabil- 
ity was  the  balance  admitted  to  be  due 
as  funds  retained  by  ber  as  administra- 
trix, which,  with  the  Intjerest  thereon, 
amounted,  as  we  hare  seen,  to  $286.90, 
and,  in  addition  to  this,  the  sum  of  $1,040, 
"advantage  In  value"  received  by  her  in 
these  purchases,  with  interest  for  IB  yearn, 
eoansel  agreeing,  lor  reasons  wfaicta  ap- 
pear In  the  record,  that  interest  should  be 
confined  to  this  period.  The  sum  total  is 
slightly  Id  Hxcesa  of  the  amount  of  the  ver- 
dict aa  reduced.  The  $1,040,  "ad  vantage  in 
value,"  appears  to  have  been  reached  In 
the  following  manner:  The  value  of  the 
land  received  by  ber  through  these  sales 
at  the  prices  paid  by  her  was  $4,076.  Tbe 
aggregate  value  of  all  the  land,  at  tbe 
prices  paid,  was  $6,070.  TreutiiiK  her  as 
entitled,  by  reason  of  her  halt  Interest  in 
the  estate,  to  half  of  the  lands  sold, she  re- 
ceived $1,040  more  in  vHlae  than  her 
share,  or  that  much  of  the  share  to  which 
tbe  children  were  entitled,  and  the  court 
accordingly  held  her  accountable  to  them 
for  this  amonnt.  It  was  contended  In  be- 
half of  the  plaintiff  in  error  (1)  that  "ad- 
vantage In  value"  was  not  a  proper  basis 
for  estimating  tbe  amount  of  Mrs.  Craig's 
liability;  (3)  that  the  children  were  bound 
by  Clark's  receipt,  as  their  guardian,  for 
their  share  of  the  proceeds  of  the  sales; 
(3)  that  they  were  estopped  by  the  Jodg- 
ment  In  their  favor  removing  Clark  from 
the  guardianship,  and  directing  him  to 
pay  over  to  his  successor  an  amount 
which  inclnded  their  share  of  the  pr«i- 
ceeds;  (4)  that  some  of  the  children  were 
barred  because  of  their  failure  to  ane  with- 
in a  reasonable  time. 

1.  AdmlnlHtratora  are  prohibited  from 
purchasing,  either  directly  or  indirectly, 
at  their  own  sales,  property  of  the  intes- 
tate's estate;  and  such  purchases  are 
voidable  at  the  election  of  the  heirs  If  they 
move  within  a  reasonable  time.  Shine  v. 
Bedwlne,  30  Ga.  792;  Grubb  v.  MrOlawn, 
39  Oa.  674,  Alexander  v,  Alexander,  46  tia. 
290.  These  plaintiffs,  therefore,  unless 
barred  by  lapse  of  time,  or  tor  some  other 
reason,  had  the  right  to  avoid  ths  pur- 
chases by  Mrs.  Craig  and  Clark,  and  to  re- 
claim theli*  share  of  the  property,  as  they 
elected  In  this  case  to  do.  If  entitled  to 
reclaim  their  share,  they  were  entitled  to 
a  half  Interest  in  the  276  acres,  which  were 
still  in  the  bands  of  Mrs.  Craig's  executor, 
and  a  proper  compensation  for  thelrlnter- 
est  in  that  part  of  her  purchase  which  had 
paflfted  Into  tbe  bands  of  Innocent  pur- 
chaners;  and  so  the  Jury  found  hy  their 
verdict.  The  value  of  their  half  interest 
In  this  property,  wbPn  purchased  by  Mrs. 
Craig,  assuming  that  its  true  value  was 
the  price  paid  by  her,  was  $2,037.50.  Ac- 
cording to  the  return  at  tue  appralsen 
some  time  before,  the  whole  amonnt  sold 
was  worth  about  $1,200  more  than  what 
was  reported  aa  paid  by  Mrs.  Craig  and 
Clii.rk.  At  the  time  of  trial,  their  Inter- 
est Id  the  part  purchased  by  Mrs.  Craig, 
aa  found  by  the  Jury,  was  worth  $4,700, 
and  thla  did  not  indode  MTsral  acna 
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flhown  by  the  deeds  to  hare  been  pur- 
chased by  her.  Tbe  Jadge.  however,  In  re- 
duclnff  the  verdict,  placed  the  liability  ot 
Mrs.  CralK  upon  a  different  bnelB  Irom  that 
adopted  by  the  Jury,  proceedinie apparent- 
ly upon  tbe  theory  tfaatHbe  waBllable,not 
for  tbe  property  Itseir,  but  for  tbe  amount 
necessary  to  equalise  ber  share  wltb  that 
of  the  other  heirs;  and  that,  except  as  to 
this  amount,  she  was  not  nfTected  by  the 
mlHconduct  of  their  gaardlan.  It  la  not 
upparent  why  this  basis  was  adopted,  un- 
letiB,  as  sufcgested  In  theerffnment  of  coun- 
sel before  us,  the  court  below  treated  these 
pnrcbases  as  a  mode  of  dlTlslon  ol  the 
lands  Id  kind  between  Mrs.  Crale  on  the 
unv  hand  and  Clarb,  as  guardian  for  the 
rhildren,  on  the  other;  and  hold  the  divi- 
sion proper,  except  as  to  the  excess  In 
valne  over  and  above  what  she  would  be 
pntttlf'd  to  as  her  half  ot  the  property. 
We  And  nothlnjc  In  tbe  record,  however,  to 
wa  rrant  the  adoption  of  snrb  a  baels.  It 
nppenra  tbat  there  was  an  order  for  tbe 
partition  of  the  lands,  end  that  partitlon- 
ers  were  appointed,  bat  it  doesnotappear 
that  any  notion  was  taken  nnder  this  or- 
der. But  if  the  court  erred  In  the  adop- 
tion of  this  basis,  tbe  result  Is  in  favor  of, 
rather  than  against,  the  plaintiff  In  error. 
If  there  was  no  division  in  kind,  but  the 
transaettons  were  slmpljr  wbat  they  ap- 
pear to  have  been,  unlawfnl  purchases  ot 
the  property,  the  plaintiffs  were  entitled, 
unless  barred,  to  reclaim  their  interest 
therein;  and  the  value  of  their  interest 
In  the  part  purchased  by  Mrs.  Cral/c,  as 
found  by  tbe  Jary,  was  about  double  the 
amount. of  the  verdict  as  reduced  by  the 
roart.  It  la  contended,  however,  tbat  the 
plaintiffs  were  hound  by  the  receipt  of 
Clark  as  their  guardian.  This  position  la 
clearly  untenable.  The  co-operation  of 
Mrs.  Craig  and  Clark  In  the  unlawful  pur- 
chase of  these  children's  property  was  a 
breach  ot  trust  on  tbe  part  of  both  of 
them  aa  administrators,  and  on  the  part 
of  Clark  in  tbe  additional  capacity  of 
cuardlan,  and  each  became  liable  for  the 
safety  of  the  fond  arising  from  the  breach, 
wbetherit  was  held  bytbe  one  or  tbe  oth- 
er, and  whatever  may  have  been  the  ca- 
pacity in  which*  either  of  them  held  It. 
They  could  not,  by  passluff  money  from 
one  to  the  other,  cast  off  tbe  risk  of  the 
safety  ot  tbe  land,  and  put  that  risk  upon 
the  minors.  Having  obtained  the  land 
unlawfully,  Mrs.  Craig  was  bnnnd  to  re- 
store to  the  beneficiaries  their  part  of  the 
land,  or  to  make  good  to  tbem  the 
amount  of  their  loss.  She  could  not  re- 
tain tbe  land,  and  divest  herself  of  re- 
sponsibility, by  placing  In  the  exclnslve 
control  of  her  partner  In  tbe  wrong  tbe 
fond  snbatltuted  In  Its  stead,  and  which 
both  of  them  held  as  trustees  for  these  In- 
fant beneQciarlee,  although  he  assumed 
each  control  as  their  trustee  In  another 
capacity;  nor  could  his  acquittance.glven 
ber  In  their  name  as  such  trustee,  operate 
us  an  estoppel  In  ber  avor  agslost  the 
parties  npon  whom  tbe  wrong  bad  been 
committed,  and  who  had  received  no  part 
of  tbe  fund,  and  bad  in  no  other  way  rat- 
ified tbeae  transactions.  As  to  tbe  effect 
of  the  receipt  of  a  guardian  for  tbe  pro- 


ceeds ot  aoaotborlsed  or  illegal  sales,  see 
Cato  V.  Gentry,  28  Ga.  827,  and  Qrover  v. 
King,  46  Ga.  101.  The  latter  case  is  citecl 
by  counsel  for  the  plaintiffs  In  error  as 
holding  that,  before  tbe  heirs  can  recover, 
tbey  must  account  for  the  money  received 
by  tbe  guardian;  but  an  examioatfon  of 
the  case  will  show  tbat  tbey  are  requir»^ 
to  account  only  for  so  much  ot  It  as  the; 
have  received  themselves. 

2.  The  lodgment  of  the  ordinary  remov- 
ing Clark  from  the  giiurdlannblp,  and  di- 
recting blm  to  pay  over  to  bis  successor 
as  gnardlan  an  amount  found  to  be  due 
by  him  to  bis  wards,  including  the  pro- 
ceedi  f  the  Illegal  sales,  was  rendered  at 
tbe  instance  ol  a  surety  on  his  bond,  end 
tbe  children  were  not  parties  to  It.  They 
have  collectednothing  nnder  tbe  judgment, 
and  have  done  nothing  to  ratify  It  In  so 
far  as  It  la  a  Judgment  In  their  favor  for 
thin  money.  There  Is  no  ground  upon 
whlcb  it  can  be  treated  aa  an  estoppel 
against  them  in  this  proeeediBg. 

S.  Tbe  next  question  we  are  to  consider 
is  whether  the  plaintUfs,  or  any  of  tbem, 
were  barred  by  failure  to  sue  within  a  rea- 
sonable time.  The  court  below  held  that 
seven  years  after  the  coming  of  age  of  one 
who  was  a  minor  at  the  time  of  the  illegal 
sale  is  a  reasonable  time  within  which  to 
sue  for  the  recovery  of  land.  Ordinarily, 
this  Is  tme,  and  in  this  case  we  thick  the 
rule  was  properly  applied.  This  court 
has  said :  **  What  should  be  held  a  reason- 
able time  has  not  been  settled  by  any  fixed 
rale,  and  seems  to  depend  upon  the  exer- 
cise of  tbe  sound  discretion  of  the  court, 
under  all  tbe  clrcnmstances  of  each  partis 
ularcase."  Fleming  v  Foran,  13  Ga.  S04. 
AnalogHlng  an  action  of  this  kind  to 
other  actions  for  the  recovery  of  land  beld 
nnder  color  of  title,  any  time  within  seven 
years  after  the  Illegal  uale  or  ntter  the  re- 
moval of  disability,  Is,  ordinarily,  not  an 
unreasonable  time.  -  The  present  suit  was 
commenced  on  July  7, 1890,  and  the  trial 
was  bad  on  the  10th  of  February,  18S2. 
At  the  trial  the  only  witness  who  testified 
as  to  tbe  ages  of  the  plaintiffs  stated  that 
William  H.  Clark,  the  eldest  ot  th<)m,  was 
"about  thirty  years  of  age,"  which  would 
make  blm  aboot  seven  years  past  his  ma- 
jority when  tbe  action  was  brought;  bnt 
whether  more  than  seven  years  or  less 
we  cannot  know  from  thla  testimony. 
Although,  under  this  testimony.  It  was 
doubtful  whether  be  had  proceeded  with- 
in the  seven  years.  It  did  not  affirma- 
tively appear  that  he  had  not.  The 
Jury,  under  the  charge  of  the  court, 
found  that  be  had  brought  himself  with- 
in the  rule,  and  tbe  conrt  below  approv- 
ed their  finding.  Underthe  evidence  In  the 
record,  we  cannot  hold  that  they  were 
wrong. 

4.  Newly-dleeovered  evidence  was  offered 
as  to  the  ages  ot  the  plaintiffs,  but  It  Is 
not  sntlsfactorlly  made  to  appear  that  at 
or  before  tbe  trial  proper  diligence  was  ex- 
ercised to  obtain  evidence  on  this  subject, 
or  tbat  tbls  testimony  could  not  have  been 
obtained  by  tbe  exercise  oi  soch  diilgmce. 
It  would  seem  tbat  in  tbe  community  in 
■vhlcb  these  plaintiffs  were  broogbt  up 
from  childhood,  and  In  which  this  trial  wna 
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had,  their  ftgos  mlglit  bare  been  aacer- 
taloed  and  ehown  If  proper  effort  had 
heeD  made.  Tbe  court  below  did  not  err 
In  orermtinK  tbla  groand  of  tbe  motion 
for  new  trial. 

6.  There  waa  no  error  la  refusing  a  new 
trial  nnder  the  terms  preneribed  by  the 
conrt.  Judgment  afflrined.  • 


(91  0«.  120) 

KOSS  T.  McDTTFFIB  et  aL 
(Snpreme  Court  of  Georgia.    Jan.  4,  1893.) 

CONTIVDASCB— AbBSHCB  OF  FxBTISB — NBW  TbIAJ. 

—  Conditional  Hau  —  Teovbr  —  Mbabueb  of 
SuiAaBa — EviDXNOB. 

1.  A  case  havlnK  beea  duly  called,  and, 
without  objection,  set  for  trial  at  a  Bpedfied 
time,  foar  days  later,  and  the  trial  haviiig  th^ 
b^un.io  tbe  absence,  without  ezcose,  of  counsel 
for  defendant,  U  was  not  error,  apoa  his  com- 
ing' Into  conrt,  to  refuse  to  continue  the  case 
on  his  motion,  on  the  ground  that  his  client,  a 
lady  who  waa  then  residing  in  another  county, 
was  not  present,  and  he  could  not  safdr  go  to 
trial  without  her  presence,  and  that  he  had 
mailed  her  a  letter  on  the  day  the  case  was  set 
noticing  her  of  the  time  of  trial.  Nor  was  It 
error,  after  verdict  In  plaintifiTs  favor,  to  r&- 
fuse  a  new  trial  on  the  ground  that  this  letter 
was  prevented  from  reaching  the  defendant  in 
time  for  her  to  attend  the  trial  because  of 
storms  and  floods  delaying  the  mails;  it  appear- 
ing that  no  plea  had  been  filed,  and  defendant's 
amdavit  In  support  of  this  ground,  although 
alleging  in  general  terms  that  she  had  a  good 
defense  to  the  acti<Hi,  not  stating,  nor  in  any 
manner  showing,  what  the  alleged  defense  waa. 

2.  A  contract  eiecoted  by  two  parties, 
wherein  the  party  of  the  first  part  acknowl- 
edfl^  receipt  of  a  cash  payment,  and  agrees. 
In  consideration  thereof  and  of  a  certain  sum 
to  be  paid  monthly  thereafter  for  -  a  stated 
term,  to  "rent"  to  the  part^  of  the  second  part 
for  that  term  a  certain  piano,  and  upon  the 
payment  of  the  "rent,"  as  stipulated,  to  give 
a  receipt  for  the  payment  In  full  of  the  piano, 
is  a  contract  <^  conditional  sale.  Hays  v. 
Jordan,  11  &  B.  Bep.  833,  86  Ga.  741.  and 
capcs  cited;  Cuttrell  t.  Bank,  (Oa.)  IS  S.  B. 
Bep.  &14. 

S.  When,  In  a,  trover  suit  fw  the  recovery 
of  personalty  sold,  of  which  the  sdler  had  re- 
served the  title,  and  which  had  been  partly 
paid  for,  the  platntiifs  elect  to  take  a  money 
verdict,  the  proper  amount  to  be  recovered  is 
the  niroald  balance  of  the  purchase  money, 
with  Interest  thereon,  embraced  In  one  aggre- 
gate sam.  Bradley  v.  Burkett,  11  S.  E.  Bep. 
492,  S2  Oa.  256,  and  cases  cited. 

4.  On  tbe  trial  ot  a  trover  snit  f«  property 
held  by  defendant  under  a  conditional  sale 
from  the  plaintiffs,  there  being  no  special  plea 
whatever  filed  by  defendant,  nor  tender  back  of 
the  property,  and  it  appearing  that  defendant  is 
still  in  pcMsession,  and  that  this  possession  has 
not  been  disturbed  action  or  otherwise,  it 
was  not  error  to  reject  evidence  tending  to 
show  that  the  title  to  the  property  waa  not  in 
the  plaintiffs  at  the  time  of  the  conditional 
sate,  allbough  It  may  be  true  that  sinde  the 
sale  other  persons  have  asserted  title,  and  noti- 
fied defendant  not  to  pay  plaintiffs  for  the 
property. 
(Syllabus      the  OourL) 

Error  from  city  court  ot  Macon ;  Jo^ 
P.  Boss,  Judge. 

Trover  by  McDnffle  ft  Armstrong 
asalnst  Mrs.  O.  W.  Rnss  for  a  piano. 
Judgment  for  plaintiffs.  \  new  trial  was 
denied,  and  defendant  brings  error.  Af- 
firmed. 

Tbe  following  la  tbe  official  repurt: 


UcDnffie  &  Armstrong  sued  Mrs.  Roaa  ta 
trover  for  a  piano,  wblch  tbey  alleged  she 
received  from  them  on  November  25,  1891. 
There  was  «  verdict  lu  their  lavor,  and, 
her  motion  for  a  uew  trial  being  over^ 
Toled,  she  excepted.  Tbe  motion  contained 
tbe  grounds  that  the  verdict  was  contrary 
to  evidence,  without  evidence  to  support 
It,  and  that  the  court  erred  In  refuaing  to 
nonsuit  tbe  case.  Also,  that  the  court 
erred  In  refusing  to  continue  the  caseon  tbe 
following  showing:  Tbe  case  having  pro- 
ceeded to  trial  in  the  absence  uf  defend- 
ant's counsel,  and  tbejoiy  bdng  selected 
by  plalntlfrs,  defendant'a  eoanael  arrived 
In  court,  and  showed  tbat  be  represented 
a  cause  In  the  United  States  court  set  fur 
tbat  day,  and  was  just  from  that  court, 
where  be  bad  been  to  see  the  Judge  to  get 
that  cause  postponed  In  order  to  attend 
to  this,  and  then  moved  tbecoort  to  wltb- 
draw  tbecasefrtim  tbe  Jury  and  cunttnaelt, 
on  the  ground  that  on  the  Friday  evening 
preceding,  when  the  case  waa  set  lor  trial, 
he  asked  the  court,  after  tbe  case  bad  been 
set  for  the  following  Tuesday,  to  post- 
pone or  set  It  for  a  later  day  In  tbe  week, 
on  tbe  ground  tbat  bis  client  resided  some 
distance  lu  Putnam  county,  (tbe  case  be- 
\bk  tried  Id  Bibb  county,)  from  her  poat 
office,  and  tbat  tbe  nail  would  not  likely 
reach  ber  before  the  day  of  trial;  that  the 
Judge  refuiKd  to  set  the  case  for  another 
day ;  that  bis  client  was  not  present  then, 
and  he  could  not  proceed  with  the  trial 
without  her;  and  that  he  had  mailed  her 
a  letter  on  the  preceding  Friday,  tbe  day 
the  case  was  set.  Also,  because  defendant 
was  absent,  on  accoont  of  not  recdvlog 
any  notice  of  the  time  ol  trial,  tor  provi- 
dential cause,  the  heavy  rains  having  de- 
layed the  mails,  as  set  ouj;  In  her  affidavit 
attached.  In  this  affidavit  tbe  deponent 
stated  that  the  mails  only  got  to  ber  post 
office  on  Saturdays,  Tuesdays,  and  Tbara- 
days;  that  she  sent  regnlarly  at  eaeb  tima 
tor  the  mall;  tbat  the  tetter  mailed  ber  on 
Friday  did  not  reacb  her  on  Saturday,  on 
account  of  the  Impassablecondltlonof  cer- 
tain streams;  tbat,  if  It  bad  not  been  for 
such  high  water,  she  would  have  gottfn 
the  mall,  as  it  waa  In  tbe  mall  which  came 
through  when  the  water  abated  so  ns  to 
be  passable,  which  waa  on  Tuesday ;  tbat, 
had  she  gotten  the  letter,  she  would  have 
cometocjurt;  and  tbat  she  has  a  good 
defense  to  tbe  salt.  What  tbe  defense  waa 
was  not  stated  lu  this  affidavit,  and,  so 
far  as  appears  from  tbe  record,  there  waa 
no  plea  in  tbe  case.  In  a  note  as  to  tbe 
motion  for  continuance  the  courtatates: 
"In  accordance  with  the  rules  of  practice 
in  the  court,  the  case  was  called  tn  Its  or- 
der on  Friday,  June  24tb,  and  set  for  trial 
at  9  o'clock,  A.  M.,  Tuesday,  June  ^  no 
cause  being  shown  why  It  should  ntit  be 
so  assigned  tor  trial.  Defendant's  counsel 
was  absent,  without  leave,  when  It  was 
assigned,  but  came  In  Just  on  the  eve  cit 
the  adjournment  o{  the  meeting,  and 
asked  the  presiding  Judge  U  any  ot  bta 
cases  had  been  assigned.  Tbe  reply  waa 
that  the  Judge  thought  there  bad  been, 
and  referred  counsel  to  the  court  calendar, 
and  left  the  bench.  The  coort  has  no  rec- 
ollection of  any  motion  to  vacate  the  aa- 
elgnment.   There  was  no  reason  given  bj 
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connRel  an  to  why  be  was  not  present 
when  the  esse  was  acnigDed.  Tbe  federal 
eoart  CQDvened  at  10  o'clock  a.  h.  and 
the  dty  court  (In  wblcb  tbe  cafle  was  tried) 
at  9  o'clock  A.  u.,  and  coanBel  bad  not  In- 
formed tbe  eonrt  of  any  engagemeDtln 
tbe  federal  court.  He  came  into  conrt 
about  9:S0  o'clock  a.  u.,  and  stated  tbat 
be  bad  been  eicnaed  from  atrtendance  on 
tbe  federal  court."  Error  In  charKlng: 
"The  coart  constrnea  the  contract  to  be  a 
conditional  sale.  As  tbe  plalntlO  baa 
dected  to  take  a  money  Terdlct,lf  yon  find 
for  tbe  plaintiff,  yon  shonld  And  the 
amonntdneon  eald  contract,  deduct  the 
amoant  paid,  and  And  the  balance  due  In 
favor  of  the  plaintiff,  with  Interest  there* 
on  In  one  Inmp,  as  the  proven  valae  of  the 
property  sned  for."  Error  In  refusing  to 
allow  the  witness  Armstrong  to  answertbe 
following  questions:  "To  whom  did  that 

Eroperty  belong  when  yon  delivered  It  to 
[rs.  Robs?" — defendant's  counsel  stattnic 
tbat  bo  expected  to  show  tbat  plaintiffs 
did  not  have  title  to  tbe  property,  and 
other  parties  bad  claimed  It  since  It  was 
Id  defendant's  possession,  and  bad  notified 
defendant  not  to  pay  any  money  to  plain- 
tiffs  for  It;  tbat  tbe  possession  of  "defend- 
ant bad  not  been  otherwise  interfered 
with. 

M.  G:  Ba^iMt  for  nlalntlll  In  error. 
Hardeman,  DariB  Turner,  for  defend- 
anta  In  error. 

Pn  CufUAii.  Judgment  affirmed. 


(91  Oa.  tSS) 

DANIBL  V.  HA.TNBI8. 
^opreme  Coort  of  Georgia.    Jan.  4,  1893.) 

DOBWAItT  JUDOHEVT — ISalTE  OP  EXKCnTIOS — FaIL- 

DUE  TO  Indorse. 
Where  an  execntion  was  Isined  by  a 
derk  of  the  superior  court  on  or  before  April 
29,  1S67,  upon  which  do  eDtry  off  any  kind  was 
made  by  an  officer  tmtll  after  September  14, 
ISTFf,  the  judgmeut  upon  which  it  Issued,  was 
dormant,  notwltbstandlDE  an  eutry  by  the 
clerk,  made  September  30,  1868,  on  the  exe- 
cntion docket.  Trtdiont  belns  so  requested  to  do 
by  tbe  plaintiff  in  execotionf  to  tbe  effect  that 
on  tbe  nay  last  named  tbe  execution  was  hand- 
ed by  the  clerk  to  tbe  sheriff.  Code,  |  2914. 
(Syllabus  by  the  Court.) 

Error  frnin  superior  conrt,  filbert  eonn- 
ty;  H.  McWHdRTBK,  Judge. 

Mrs.  E.  J.  Daniel,  executrix,  agnlnst  Sa- 
rah Haynee.  Jodgment  for  driendant. 
PlulntlO  brings  error.  Affirmed. 

Tbe  following  \%  the  snbatouceof  the  offl- 
ctal  report : 

Error  Is  assigned  npon  tbe  court's 
cbai^e  that,  If  an  execution  was  Issued  on 
or  before  April  29,  and  there  was  nu 
en  fry  thereon  or  touching  the  aanie  by  any 
officer,  except  tbe  entry  on  tbe  execution 
docket,  "17.  At.  banded  to  Sheriff  Adams, 
September  30.  ISOS,"  which  entry  was 
made  by  the  clerk,  who  handed  tbe  If.  Ai. 
to  tbe  sheriff  without  being  requested  ao 
to  do  by  tbe  plalntiri  In  fl.  /h.,  and  no  en* 
tri  was  made  thereon  until  after  Septem- 
ber \A,  1»T6,  then  It  was  dormant  on  that 
date.  It  was  agreed  that  thiscbarge  con- 
trolled tbe  case. 

J.  N.  Worley  and  Co/Zt^y  A  Stms,  for  plain- 


tiff In  error.  MeCurrr  AProttttftat  d*> 
Imdant  Id  error. 

Pbb  Cdbuii.  Jodgm«it  affirmed. 


  (n  Q*.  W) 

WHITNEY  T.  BUTTS. 

(Bcpreme  Ooort  of  GeorgU.    Jan.  4.  1898.) 
AonozT  ON  Note  —  Jodohbnt  jaainst  Indob8BB 

—Baa  JoDioATA  A8  TO  Makbb — Crksibizjtt  of 

Writbss. 

1.  In  a  snit  npon  a  promissory  note  axalnst 
a  maker  and  iadorser,  (not  an  accommoaation 
indorier.)  lodgment  haTing  been  rendered  in 
l^aintifFs  fiairor  aKainst  the  Indoreer,  but  in  fa- 
vor of  the  maker  upon  a  plea  of  payment  by 
tbe  latter,  and  the  plaintUz  baTing  obtained  a 
new  trial  as  aniinat  nim  only,  the  judgment  re- 
maining of  full  force  against  the  iudorser, 
these  facta  will  not  estop  the  Indorser,  on  a 
second  trial  between  the  i^alntifC  and  the 
maker,  from  testifyins  tbat  the  note  was  In 
fact  paid  to  liim  by  the  maker,  and  by  hlmseU 
to  the  plaintiiT,  before  the  suit  was  brought. 
While  tbe  Judgment  against  the  indorser  is 
conclusiTe  and  binding  open  him,  and  be  would 
be  estopped  from  availing  himself,  by  bis  own 
or  any  other  evidence,  of  any  fact  inconristent 
with  tbat  Judgment,  he  Is  not  estopped  from 
testifying,  as  a  witness  In  favor  of  the  maker, 
to  facts  inconsistent  therewith.  As  somewhat 
analogous,  see  Oeise  v.  Blumenthal,  14  S.  S. 
Hep.  479,  88  Oa.  285. 

2.  The  indorser  having  testified  that  the 
maker  had  paid  the  note  to-him.  and  tbat  he 
had  paid  die  same  to  the  plalnlm,  In  cotton, 
befwe  the  suit  was  breast,  It  was  error  to 
reject,  aa  evidence  tending  to  affect  the  credit 
of  the  witneas,  the  judgment  rendered  against 
him,  there  b^g  other  evidence  tending  to  ^ow 
tbat  he  had  made  no  defense,  but  acqaiesced 
in  the  Judgment,  had  made  no  motloD  for  s  new 
trial,  nor  otherwise  attempted  to  set  the  same 
aside.  The  testimony  of  a  witness  may  be 
attacked  by  showing  cmidnct  on  his  part,  in  tbe 
nature  of  admissions  Inctmdstsnt  with  sndb  tes- 
timtmy,  as  well  as  by  proof  of  eontradictwy 
statements. 

(Syllabus  by  tbe  Court) 

Error  from  superior  court,  Hancock 
county ;  W.  F.  Jenkins,  Judge. 

Action  by  S.  M.  Whitney  against  D.  L. 
Butts,  as  maker,  and  Simmons  as  In- 
dorsee, on  a  promissory  note.  There  was 
a  Judgment  against  Simmons,  but  In  fa- 
vor of  Butts.  A  new  trial  was  dmled, 
and  plaintiff  brings  error.  Reversed. 

The  following  Is  the  official  report: 

Thia  verdict,  as  against  Simmons,  was 
unexcepted  to,  but  a  new  trial  wan 
granted  plalntitt  as  to  tbe  verdict  In  favor 
of  Bntts.  Upon  tbe  second  trial  there 
was  a  verdict  In  favor  of  defendant. 
Plaintiff  moved  for  a  new  trial,  and,  hla 
motion  being  overmled,  excepted.  Tbe 
motion  contained  tbe  grounds  that  the 
verdict  was  contrary  tola  w,  evidence,  etc. 
Also  because  the  court  ^erred  In  overrul- 
ing plaintiff's  objection  to  tbe  testimony 
of  Simmons,  and  refusing  to  exclude  It,  on 
plnlnttff's  objection  that  bis  testimony 
Impeached  the  verity  of  tbe  former  ver- 
dict against  Simmons,  as  indorser.  for 
tbe  full  amount  of  tbe  note  sued  opon, 
which  verdict  appeared  In  the  record,  and 
was  unobjected  to  or  set  aside.  Plaintiff 
objected  that  Simmons  was  Incapable  as 
a  witness,  and  estopped  by  tbe  verdict 
from  testifying  tbat  be  bad,  prior  to  tbe 
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renditton  ot  said  ▼erdlet,  paid  tbe  pro. 

ceedB  of  tbe  not<*  to  Whitney,  becaoae. 
after  the  Introduction  of  the  teetlmony  of 
SlmmonB,  tbe  coart,  over  plaintiff's  ob- 
jection, excluded  the  former  rerdist  and 
Judgnient,  whtch  had"  been  offered  In  evi- 
dence by  plalntlK. 

R.  H.  hewlB,  for  plaintiff  fn  error.  Reese 
A  Little  and  J.  B.Lumpkla,  for  defendant 
In  error. 

Pas  Cdbiaic.  Jodgment  KTeraed. 


(90  Oa.  6») 

JACKSON  r.  BOANB. 
(Saprame  Court  of  Georgia.  Jan.  4,  l808.) 

AltBlTKATIOy  —  KOTICB  OF  EXAMINATION  OF  WlT- 
NB88ES — WaIVBR— SeTTISQ  ASlUB  AWARD. 

1.  Where  an  award  la  excepted  to  on  the 
Roand  that  the  arUtraton  acted  bnproperlr  In 
nrlnglDff  a  person  before  them,  and  taking  his 
Btatemmt  as  a  witneaa  in  the  case,  without  no- 
tice to  ihe  excepting  party,  and  without  his 
knowledge  or  consent,  after  luring  announced 
that  the  taking  of  teatimouy  was  closed,  it  is 
QOt  Incumbent  uikhi  such  party  to  show,  in  ad- 
dition  to  this,  that  the  conduct  complained  of 
operated  to  his  injury. 

2.  In  such  case  there  is  no  presumption  that 
the  party  waived  notice  or  consented  to  the  ex- 
amination of  the  witness  in  liis  absence. 

3.  The  court  did  not  m*  in  instructing  the 
jury  ^at  they  were  not  authorized  to  consider 
the  legal  ability,  business  abiil,  or  systumatlc 
habits  of  the  arbitrators  In  arriving  at  a  coq- 
duslon  as  to  the  Issues  of  fact. 

4.  There  was  no  error  in  ovemiiing  the 
motion  for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Wilkes  coun- 
ty; H.  McWhohtkb,  Judge. 

James  F.  JackBon  and  E.  O.  Boane  sub- 
mitted certain  matters  of  dispute  to  arbi- 
trators. An  award  in  .favor  of  Jackson 
was  excepted  to  by  Kuane,  and  on  trial 
set  aside,  and  Jackson  brings  error. 
Afflrtaed. 

H.  T.  Lewis,  W.  M.  Sims,  and  W.  A 
M.  P.  Reese,  tor  plaintiff  In  error.  Wm. 
How&rdt  B.  8.  Irvln,  Wm.  nyaae,  and  J, 
H.  LumpktOf  for  defendant  In  error. 

SiHUONB,  J.  Certain  matters  of  dispute 
between  Roane  and  Jackson  were  submit- 
ted'to  arbitration,  and  the  award  was  In 
favor  of  Jackson.  Rnane  filed  exceptlnns, 
till  of  wbicb  were  stricken  on  demurrer, 
except  one.  In  tbls  exception  It  was  com- 
plained that  theaward  was  Illegal  becaufie 
of  tbe  Improper  conduct <if  tbe  arbitrators 
In  brlDfflnK  before  tbemaelves  one  Vlckers 
after  tbe  testimony  on  buth  sides  was 
closed,  and  taking  his  ex  parte  statement 
In  the  case,  without  notice  to  Roane  or  hl^i 
counsel,  and  without  affording  them  an 
(»pportuulty  to,  examine  bim.  Jackson 
Joined  Issue  upon  the  exception,  and  on  the 
trial  of  the  tssoe  attempted  to  show  that 
there  was  a  general  agreement  by  the  par- 
ties that  the  arbitrators  might  at  any 
time  call  witnesses  and  continue  tbe  in- 
vestigation after  tbe  parties  had  an- 
nounced closed :  also  that,  daring  tbe  ex- 
amination of  Vlckers,  one  of  tbe  connsel 
for  Roane  came  into  the  room,  and  heard 
bini  examined,  and  offered  no  objection. 
This  was  contradicted.  According  to  the 


teatlmooj  of  Boane  and  hts  eoaoMl,  no 
Boch  agreement  waa  entered  Into,  and 
Vlckers  was  examined  without  their 
knowledge  orccnaent,  and  after  the  arbi- 
trators bad  announced  that  no  further  tes- 
timony would  be  beard.  No  notice  was 
given  them  of  tbe  intention  to  examine 
the  witneaa, or  ot  tbe  time  and  place  of  the 
bearing, and  they  knew  nothing  ot  It  until 
after  the  award  was  made.  It  appears, 
also,  that  the  examination  was  bad  at 
the  request  of  the  successful  party,  to  sop- 
port  him  In  a  conflict  between  his  own 
t^tlmony  and  that  of  the  opposite  party. 
The  Jury  found  against  the  award  "upon 
the  BpeclQcatlons  made  in  the  issae  sub- 
mitted." 

1.  Tbe  plaintiff  In  error  contends  that, 
before  an  award  can  be  set  aside  on  this 
ground,  the  excepting  party  must  show 
that  he  was  hart  by  the  misconduct  com- 
plained of,  especially  if  no  fraud  In  the  ar- 
bitrators is  charged.  It  Is  assigned  as  er- 
ror that  the  court  refused  to  Instruct  the 
Jury  to  thla  effect;  but.  on  the  contrary, 
charged  them  that  no  such  burden  was 
Imposed.  There  was  no  errur  In  this. 
Misconduct  of  the  kind  here  shown  is  of 
itself  a'sufUcient  ground  for  setting  aside 
the  award,  and  this  is  so  whether  fraud  is 
charged  or  not.  The  Code  (section  2892) 
declares  that  "toaustaln  an  award  uu  un- 
fair advantage  should  be  given  to  either 
pfirty  In  tbe  hearing  of  the  case  or  tbe  ren- 
dering uf  the  award."  It  will  hardly  be 
qurotloned  that  In  this  case  an  unfair  ad- 
vantage wits  given  the  Buccesijful  party.  It 
Itbe  truH  that  at  his  Instance,  after  be  had 
announced  closed,  and  after  tbe  arbl' 
traturs  had  stated  that  no  further  testi- 
mony would  be  heard,  and  without  notice 
to  the  opposite  party,  orany  opportunity 
being  afforded  tbe  latter  to  hear  or  reply 
to  it,  other  testimony  was  received  to  set- 
tle In  bis  favor  a  conflict  between  that 
party^s  tcBtimooy  and  his  own.  Certainly 
the  complaining  party,  after  showing 
these  facts,  will  not  be  required  to  go  fur- 
ther, and  probe  the  mind  ot  each  arbitra- 
tor, and  show  that  tbe  teatlmouy  thus 
improperly  received  operated  against  him 
In  the  making  Dp  uf  tbe  award;  It  was 
Incumbent  rather  upon  tbe  party  who 
procured  its  introduction  to  show.  If  he 
could,  that  It  was  harmless.  In  Wllkina 
V.  Van  Winkle,  78  Ga.  557.  3  S.  E.  Rep.  761, 
the  prevailing  party,  ij  the  absence  of  the 
other  party,  and  after  tbe  evidence  was 
closed,  handed  to  one  of  the  arbitrators 
a  newspaper  containing  quotations  ot 
prices  of  oil  and  meal,  and  showing  the 
difffrence  between  the  good  and  bad  kinds 
ot  them :  and  tblB  was  made  a  ground  ot 
exception.  Tbe  prices  of  oil  and  meal,  and 
the  difference  between  the  good  and  bad 
kinds,  were  a  material  part  of  tbe  inquiry 
before  tbe  arbltators;  but  apun  the  trial 
of  tbe  exeeptlon  the  paper  was  not  pro- 
duced, and  It  did  not  appear  what  tbe 
prices  quoted,  or  the  dlfferencea  shown  by 
It,  were.  So  there  were  no  means  ot  know- 
log  whether  tbe  paper  operated  In  favor 
ot  tbe  party  who  gave  it  to  tbe  arbitra- 
tor, or  not.  The  party  himself  testlded 
tha  he  gave  It  to  the  arbitrator  without 
any  Improper  Intention,  and  because  be 
was  Informed  that  tbe  arbitrator  sheeted 
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by  the  (MppOBtte-  party  bad  reqaested  It ; 
that  be  old  nut  think  It  was  in  bis  own  fa- 
vor, and  did  not  offer  it  In  evldeoce.  It 
was  held,  nn7erthel«fea,  upon  this  ahow- 
iug,  coDpled  with  the  fart  that  the  oath 
taken  by  the  arbitrators  was  different 
from  the  one  prescribed  by  the  statute, 
that  the  setting  aside  of  the  award  was 

E roper.  The  leading  ease  on  this  qnestJon' 
I  that  of  Walker  v.  Froblsher.  6  Ves.  70. 
In  that  case, as  In  this,  the  award  was  set 
aside  because  the  arbitrator  had  received 
evidence  after  notice  to  the  parties  that 
he  would  receive  no  more.  The  arbitra- 
tor swore  that  this  evldeuce  bad  no  effect 
upon  his  award.  Lord  Chancellor  Eldon, 
however,  lo  deciding  the  case,  said:  "The 
award  may  have  done  perfKCIuatlce;  but» 
npoD  ceneral  prlnclpieH,  It  cannot  be  sap* 
ported."  Such  conduct, It  wae  held, "must 
t>e  fatal  to  the  award."  In  Morse  on  Ar- 
bitration and  Award,  It  Is  said:  "The 
role  of  requiring  the  arbitrator  to  bear 
nothing  on  behalf  of  eitbet  party  unless 
the  other  party  la^present,  or  has  distinct- 
ly anented  to  bis  doing  so,  is  generally 
very  rigidly  enforced.  'The  smallest  irreg- 
ularity/ says  BuBsell,  'la  often  fatal  to  the 
award.*"  And,  be  adds,  It  makes  no 
difference  that  the  arbitrator  acted  from 
unimpeachable  motives.  Ed.  1872,  p.  126, 
'  and  page  533  et  seq.  See,  also,  Abb.  Tr. 
Ev.  (Ed.  1890,)  p.  470;  WaU.  Arb.  p.  75; 
11  Law  Lib.  p.  89.  Stress  was  laid  by  tbe 
plaintiff  tn  error  upon  tbe  contention  that 
the  opposite  party  was  himself  ezamlued 
ex  parte  after  the  testimony  was  closed. 
This  was  denied,  but  we  think  It  Imma- 
terial whether  be  was  so  examined  or 
not.  On  this  subject  we  quote  again  from 
Morse:  "It  makes  no  difference  that  the 
party  who  objects  to  an  award  on  the 
ground  that  a  witness  on  behalf  of  the 
other  party  baa  been  examined  In  his  ab- 
sence, and  without  notice  to  him,  has  him- 
self been  guilty  of  a  like  Irregularity,  in 
privately  communicating  with  the  arbi- 
trator. It  Is  not  a  case  for  balancing  ir- 
regularities.'*  Page  127,  and  cases  cited. 

3.  It  Is  complained  that  tbe  court  erred 
In  cbarglng  as  follows:  "It  yon  should 
And  from  the  evidence  that  thearbltra- 
tom  closed  the  caee  as  to  the  Introduction 
of  other  evidence,  and  so  announced,  and 
If  you  should  further  find  from  tbe  evi- 
dence that  the  witness  VIckers  was  after- 
wards introduced  and  examined  by  tbe 
arbitrators  vltbout  notice  to  tbe  parties, 
tbe  harden  uf  proof  la  cast  upon  the  per- 
9on  offering  for  Judgment  socb  award  to 
show  to  your  satisfaction  that  the  parties 
or  their  conneel  consented  thereto,  nod 
that  the  objector  or  his  counsel  knew  of 
the  Introduction  and  examination  of  such 
witness,  and  did  not  objei^.t  thereto,  or 
was  present,  or  otherwise  waived  notice 
or  objections  thereto,  until  after  tbe 
award  was  made."  While  It  is  true  that 
the  party  attacking  an  award  must  neg- 
ative the  presumption  in  Its  favor,  we 
think,  when  he  shows  that  tbe  arbitra- 
tors, without  notice  to  him,  and  after 
having  announced  tobim  that  tbey  would 
bear  no  further  evidence,  nevertheless  did 
so,  there  la  no  preanmptlon  that  be  con- 
sented. Tbe  absence  of  notice,  nnder  such 
clrenmstances,  la  prima  facie  Irregnlar^  e^ 


pedally  where,  as  in  this  case,  It  appears 
that  tbe  hearing  of  such  evidence  was  had 
In  behalf  of  the  opposite  party.  There 
wan  no  error,  therefore,  in  charging  the 
Jury  that  the  burden  was  upon  tbe  party 
offering  tbe  award  tor  Judgment  to  ac- 
count for  the  abiience  of  notice. 

8.  It  Is  complained  that  tbe  court  erred 
In  cbarglng  that  the  Jury  were  not  au- 
thorised to  consider  tbe  legal  ability,  bnsi- 
nesa  skill,  or  systematic  habits  of  the  ar- 
bitrators in  reaching  a  conclusion  as  to 
the  Issue  of  fact  In  the  case.  That  Issue 
was  whether  they  heard  evidence  In  the 
absence  of  the  excepting  party  or  hts 
counsel,  without  notice  or  cunsent.  Clear- 
ly the  ability  or  systematic  habits  of  tbe 
arbitrators  woald  be  Ipadmlsslble  as  evi- 
dence to  abow  whether  they  did  this  or 
not,  and  a  tbrtiori  could  not  be  considered, 
when  there  was  no  proof  about  tbem.  It 
appears  from  the  motion  for  a  new  trial 
that  this  charge  was  given  because  coun- 
sel for  the  movant  had  contended.  In  bla 
argument  to  the  Jury,  that  In  determining 
tbe  Issue  tbey  sbonld  take  these  things  In- 
to consideration. 

4.  The  evidence  warranted  tbe  verdict, 
and  there  was  no  error  in  overruling  the 
motion  for  a  new  trial.  Exceptions  pen- 
dente lite  to  tbe  overruling  of  tbe  demur- 
rer to  the  exceptions  upon  which  tbe 
award  was  set  aside  were  sent  to  this 
cuort  by  tbe  clerk  aa  a  part  of  the  record, 
but  no  reference  la  made  to  tbem  In  the 
bill  of  exceptions,  and  no  error  assigned 
therein  upon  tbe  overruling  of  tbe  demur- 
rer. Judgment  affirmed. 


(91  Gft.  74) 

GEORGIA  BAILBOAD  ft  BANKING  GO. 

V.  PETERSON. 
(Sapreme  Court  of  Georgia,    Jan,  4,  180S.) 

Revjrw  OS  Appeal— Weight  op  Evidbnob. 
Though  the  evldeaoe  of  a  alngje  wit- 
ness for  the  defondont,  if  true,  was  aulficieDt 
to  orercome  the  legal  preBumption  of  i^sU- 
gence,  yet,  as  that  eviaeQce  was  lu  ooomct 
with  the  tcstimonr  of  a  witness  for  the  plain- 
tiff, a  qnestion  of  credibility  was  tbas  raised 
fOT  the  jniT  to  decide,  and,  they  having  found 
fi»-  the  plaintiff,  and  the  judge  of  tbe  superior 
co\irt,  on  review  by  certiorari,  being  satisfied 
-with  the  verdict,  the  Judgment  is  affirmed. 

(SylUboB      the  Court) 

Error  from  superior  court,  Hancock 
county;  W.  F.  Jenkins,  Judge. 

Action  by  Warren  Peteraon  against  tbe 
Georgia  Railroad  ft  Banking  Company  to 
recover  damages  for  the  killing  of  a  cow 
Plaintiff  obtained  a  verdict  in  a  magla- 
tratc's  court.  Certiorari  to  tbe  superior 
cuurt  was  overruled,  and  delMidant  brings 
error.  Affirmed. 

Tbe  following  la  the  substance  of  the 
official  report: 

Peterson  sued  the  railroad  company  In 
a  magistrate's  court  to  recover  damages 
tor  the  alleged  illegal  killing  of  his  cow. 
He  obtained  a  verdict  tor  $25,  Interest  and 
costs.  The  defendant  took  the  cause  by 
certiorari  to  the  superior  court,  alleging 
that  tbe  verdict  was  contrary  to  evidence, 
without  evidence  to  support  it,  excessive,, 
and  contrary  to  law  and  the  principles  of 
Justice  and  equity;  that  tbe  presumption 
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oT  liability  raised  by  law  against  It,  bj 
abowlDgtliat  the  injury  to  tbe  coir  was 
raased  by  Its  engine  and  cars,  was  tnlly 
orercome  by  the  undisputed  testimony 
that  its  ag^ntti  eiercised  all  ordinary  and 
reasonable  care  and  diligence  to  prevent 
the  accident,  and  that  the  accident  wa> 
noavoldable.  Farther,  that  the  rerdlct 
was  Illegal,  tn  that  It  fonnd  plalntlfl  to  be 
entitled  to  Intereet  as  Interest.  ,  The 
Judge  ol  the  superior  court  overruled  the 
certiorari  upon  defendant  la  certiorari, 
writing  off  the  interest,  and  ordered  tbe 
railroad  company  to  pay  the  costa,  t3 
which  ruling  it  excepted. 

Job.  B.  Caiuniing,  Brynn  Camming,  and 
M.  P.  Reese,  for  plaintiff  in  error.  J,  T. 
Jordim  and  Barrlson  A  Peeplea,  for  de- 
fendant in  error. ' 

PuCuBUH.  Judgment  afBrmad. 


(90  Or.  6S1> 

OILBEfRT  T.  ETTATB. 

(SupraoM  Oonrt  et  Georgia.    Jan.  ^  1893.) 

tMUJUt  mm  Intbxt  to  Kiu/— Bobdsx  or 
Fsoor. 

On  the  trial  of  an  Indletmeat  for  aisanlt 
with  Intent  to  mnrda,  the  spedfic  Intent  to  kill 
being  a  necessary  ingredient  of  tbe  offense.  Its 
existence  or  ncrnKdsteace  is  a  matter  of  fact  for 
detennliuition  by  tfas  Jury  frtm  th«  evidence,  and 
not  the  sabject  of  any  leml  presomptiaB  f^om  a 
port  of  tbe  eridanse  onv.  It  frilows  tliat  a 
charge  of  the  court  la  these  terms  was  errone- 
oub:  "It  is  chareed  that  he  made  tbe  assaolt 
with  a  pist<d,  whicb  Is  a  deadly  weapon.  The 
oonrt  charges  yon  that,  if  the  defendant  inten- 
tionally shot  the  prosecntor  with  a  pistol,  the 
law  would  presume  malice,  and,  If  death  had  ea- 
sned,  the  law  would  presnme  tbat  it  was  mnr- 
dW|  fw-the  law  presnmes  that  a  penoiT  Intends 
to  do  that  which  Is  the  les^timate  consequence  of 
his  act;  and,  if  a  person  shoota  another  with 
a  deadly  weapon,  tnen  it  presnmcs  that  he  in- 
tended to  Idll  him:  and,  if  he  intended  to  kill 
him,  tlien  the  law  presumes  that  it  was  done 
with  tha  intent  to  m order  him.  Now  it  Is  for 
you  to  say,  in  the  first  place,  whether  or  not  tids 
defendant  shot  tbe  prosecutor.  Did  he  do  so 
with  a  pistol?  If  he  did,  then  does  the  testi- 
mony show  that  he  was  Justified  In  what  he  did? 
Hie  bnrdffii  of  proof  Is  upon  the  defendant 
wbeneTer  the  state  shows  or  ^enew  the  eTi> 
deuce  shows  that  he  shot  Uia  prMeeutor  with  a 
^stoL" 
(Syllahns  br  the  Court.) 

Error  from  superior  court.  Chattaboo- 
chee  county ;  J.  H.  Mahtin,  Judge. 

Indictment  against  Will  Oilbert  for  as- 
sanlt  with  Intent  to  mur:]er.  Verdict  uf 
guilty,  and  Jadgment  thereon.  Defendant 
brings  error.  Reversed. 

LeonldoB  MeLester,  torplalntlfl  In  error. 
Albert  Corson  and  8.  P,  Oilbert^  Sol.  Gen., 
for  the  State. 

BLBCKL.BT,  C  J.  1.  without  a  spcclflc 
Intent  to  kill,  at  etaargsd  In  the  Indict- 
ment, the  offense  of  assault  with  Intent  to 
murder  cannot  be  committed.  Tbe  ex- 
istence of  such  latent  Is  matter  of  fact  to 
be  aecertaloed  by  tbe  Jury  from  all  the 
evidence  before  them,  and  not  matter  tor 
legal  Inference  or  ureaumptlon  from  only 
a  part  of  the  evidence,  or  even  from  tbe 
whole  of  It.  Legal  presnmptlons  arising 
ODt  of  tbe  fttcta  may  be  need  to  ebow  that 


the  assault  was  maltcloui,  but  an  assaalt 

which  does  not  result  In  death  may  be 
malicious  Just  as  w^l  where  the  intent  to 
kill  Is  absent  as  where  It  Is  present.  There 
may  be  malice  without  an  Intent  to  kill, 
iast  as  there  may  be  malice  witboat  an 
actual  kUIlng.  Tbat  an  intent  la  evil,  and 
therefore  mallelons,  so  tar  as  It  goes,  doss 
not  Involve  tbe  consequence  tbat  It  goea 
further  In  law  than  It  does  In  fact.  Tbe 
law  will  certainly  charge  an  evil  Joer  with 
all  the  natural  consequences  of  bis  unlaw- 
fal  act  which  tbe  act  produces;  bnt  why 
should  U  Impute  to  him, by  merepresump- 
tlon,  an  Intention  to  add  a  consequence 
whlcb  was  not  prodaeedT   The  Jury,  as 
matter  ot  msonlng  from  all  the  elrcnm- 
atances,  may  Infer  as  a  fact  tbat  the  con- 
seqaences  fell  short  of  his  Intention;  that 
the  whole  of  bis  Intention  was  not  real- 
ised In  the  effect ;  that  a  part  of  It  miscar- 
ried, or  was  disappointed,— bat  bow  can 
tbejudge,  wholsamere  organ  ot  the  law. 
know  teat  socb  was  t^e  fact  in  tbe  given 
case?  Tbe  charge  ot  the  court  In  the  pres- 
ent case  treated  tbe  specIQe  Intent  to  klU 
as  prima  tkcie  a  conclusion  of  law,  pro- 
vided certain  enumerated  tacts  were  tunnd 
by  tbe  Jury  to  exist;  whereas  thelnstroc- 
tlon  should  have  been,  in  substance,  tbat 
tbe  enumerated  facts,  (taking  care  to 
enumerate  enoogb,)  if  fonnd  to  exist,  mniT 
If  not  rebutted  or  qualifled  by  other  faets 
In  evidence,  would  warrant  them  in  find- 
ing the  intent;  that  is,  that  these  facta 
wonld  be  sufficient  to  manifest  the  Intent 
U  the  Jury,  viewing  them  in  the  light  ot 
the  whole  evidence,  were  convinced  be- 
yqnd  a  reasonable  donbt  tbat  an  Intent 
to  kill  existed  in  fiuit.  Tbe  subject  baa 
been  well  and  ably  discussed  by  Judge 
Blandford  In  Patterson  v.  State,  85  Oa. 
181,  11  S.  E.  Bep.620.   To  tbe  authorities 
whlih  he  cites  may  now  be  added  1  Blah. 
Crim.  Law,  |  729,  and  several  foUowlng 
sections;  2  Id.  §  741;  Chrisman  v.  State, 
64  Ark.  288.16  8.  W.  Hep.  889;  6  Laws.  Det. 
Crime,  626;  State  v.  GOckam,  85  Mo.  822. 
8  B.  W.  Rep.  253.  One  sentence  in  lodge 
Bi.andfobd'8  opinion    may  seem,  on  a 
casual  reading,  to  be  out  of  harmony  with 
thedoctrlne  which  thecasedecides.  If  so  In 
reality,  It  is  to  be  rejected  as  an  Inadvert- 
ent expression,  tor  the  doctrine  of  the  de- 
cision and  of  tbe  general  reasoning  In  sup- 
port frf  It  Is  unquestionably  sound.  I 
quote  tbe  sentence  to  which  I  refer.  It 
begins  at  tbe  bottom  of  page  1S8»  86  Oa., 
and  page  621, 11 H.  E.  Rep.,  and  runa  thus: 
**  It  would  have  been  a  proper  charge  tor 
the  court  to  have  Instructed  the  |ury 
tbat,  II  the  accused  assaulted  the  person 
wounded  with  a  weapon  likely  toprodnee 
death,  and  If  death  bad  ensued  It  would 
have  been  murder,  then  the  law  would 
presnme  that  the  assaalt  WBS  an  assault 
with  Intsnt  to  murder. "  A  charge  in 
these  terms  would  be  much  less  objec- 
tionable than  the  one  which  the  learned- 
Judge  was  reviewing,  but  not,  aa  it  seems 
to  me  now,  Bufflciently  explicit;  tor,  while 
tbe  words,  "U  death  had  ensued  it  w.ould 
have  been  murder, "  Include  Intention  to 
kill  as  a  necessary  Ingredient  ot  murder, 
a  Jury  might  not,  without  a  more  sped  Ac 
statement,  so  understand  tbsm. 
Both  brIelB  tarnished  as  in  the  eaaa  at 
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bar  an  aaffleiently  Btriking  to  deeerve 
mention.  That  of  Mr.  McLeeter  Is  io- 
tensely  elEBslcal.  It  openii  tbas:  "Wbun 
the  mother  of  AchUlea  pinnaed  him  in  the 
StyRlan  waters,  bis  body  became  Invul- 
nerable, except  the  heel  by  which  she  held 
him,  and  alterwards,  when  be  and  Polyi* 
ena,  the  danghter  ot  the  kln^  nt  Troy, 
who  were  lovers,  met  In  the  temple  ot 
Apollo  to  solemnise  their  marriage,  PerlB. 
the  brother  of  Hector,  lurking  behind  the 
Imaee  of  Apollu,  slew  Achilles,  by  shoot- 
ing him  In  the  heel  with  an  arrow. "  The 
brief  of  the  solicitor  general  is  less  poetic, 
bnt  eqaally  irrelevant.  It  cites  seren 
cases  from  the  Georgia  Beports,  not  one 
of  which  has  any  bearing  on  the  question, 
for  In  eacb  of  the  cited  eases  tbe  attempt 
to  kUl  was  saccessfal.  When  a  homicide 
actaally  occurs  from  the  voluntary  use  of 
a  deadly  weapon,  aa  intentiou  to  kill  is 
very  much  more  certain  than  It  is  when 
the  man  assaulted  is  not  killed,  but  only 
shot  In  the  toe.  Judgment  reversed. 


<H  Oa.  <74) 

fiEUIX  f.  MXifiBS. 

(Snpnone  Court  of  Georgia.  Jan.  6^  1898^ 

Notes— AC0OMMODATIO5  Ixdorsiks  —  Norioi  of 
noy-patmbmt— coxthibittioii  —  limitation  or 
Actiun's. 

1.  Accommodatlim  Indonwn,  wlio  lisTe  un- 
^  thdr  own  cratrol  and  ntaoaceniMit  all  the 
assets  and  bosiiieu  of  their  prlncipel,  and  whose 
duty  it  is  to  see  that  funds  are  provided,  and 
the  debt  paid,  are  not  entitied  to  notice  of  the 
^sbonor  of  faia  promiaBOTy  note  which  ther  have 
indoraed.  Thns  the  directors  of  an  insolvent 
corporation  who,  wishing  to  raise  fnnda  to  car- 
ry CD  the  corporate  basineBs,  procure  a  loan  -oa 
a  n^otiaUe  promiaeory  note  made  by  the  oor- 
poration,  payable  to  their  order,  on  demand  after 
date,  at  a  l^k,  and  iodcwsed  by  themaelves  in- 
^vidnally,  are  uable  aa  indorsers,  without  notice 
of  the  diaraonor  of  the  note  by  the  corporatiOD. 

2.  Ushally,  the  aame  facta  which  would  dia- 
pense  with  notice  of  dishonor,  or  excuse  Hie 
holder  from  giving  notice,  wQl  rendw  protest 
onneceasary. 

3.  Ajccommodatioa  indoraera  upon  notea  pay- 
able at  a  chartered  bank  ore,  by  virtue  of  the 
Oode,  S  2151,  (Code  1868,  8  ^23,)  Uable  to  con- 
tribution aa  other  mere  suretlea.  Freeman  r. 
CSierry,  46  Oa.  14. 

4.  As  a  result  of  eectloDS  2176  and  2177  of 
the  Code,  which  make  subrogation  a  legal  as 
well  aa  an  equitable  right,  acoommodatioa  in- 
dorsers  who  have  paid  more  than  their  pro  rata 
iliaR  <a  the  debt  mar  aue  jointly  a  ctHndorsCT 
ioc  contribution,  founding  their  action  upon  the 
Indorsed  instrameat.  ana  will  have  the  same 
time  In  which  to  bring  suit  as  the  creditor 
would  have  had  on  the  same  iastrument.  Hence 
such  an  actioa  brought  for  contribution  before 
nix  years  have  expired  from  the  maturity  of  the 
indorsed  note  would  not  be  barred,  although 
payment  of  the  note  to  the  creator  was  made 
more  than  four  years  prior  to  the  bringing  of  the 
action.  But  one  of  the  subronited  Indorse 
cannot  sue  aeyeraily  on  the  note  for  hia  pro  rata 
share  of  the  contnbntton  to  which  he  and  hia 
oo-ownera  of  the  note  are  entitled.  The  pres- 
ent action  is  not  founded  on  the  notes,  tnit  is 
an  action  for  money  paid  the  plaintiff  for  the 
defendant's  use,  and,  having  been  brought  after 
fonr^enrs  tram  such  payment  had  expired.  Is 

5.  Where,  of  several  indoraera  tor  accom- 
BMdation,  some  pay  off  the  whole  debt,  though 
eodi  of  these  has  no  several  right  of  action  upon 
ibe  note  tot  contribution  agunat  a  cdnd«sar 
who  has  paid  nottiiog,  yet  each  may  sns  ssvml* 


ly  for  contribution  to  fhn  extent  of  his  own  share 
thereof  ta  an  action  for  money  paid  for  the  de- 
fendant's use,  payment  to.  the  orfdltor  having 
been  made,  not  out  of  a  joint  fund,  hut  out  of 
individual  assets  costrthuted  by  eaco  psyfng  ii^ 
dorser  from  hia  own  resourots. 
(SyUf  bus  by  the  Court) 

Error  from  city  court  of  Richmond;  W. 
F,  EvR,  Judge. 

Action  by  Asbury  Hull  against  Samuel 
H.  Myers  on  prnmtesory  notes.  Judgment 
for  defendant.  Plaintiff  brings  error.  Af- 
firmed. 

The  FullowlDg  te  the  official  report: 
On  June  12, 1891,  Aabury  Hull  sued  Sam- 
uel H.  Myers  fnr  9175  aud  interest  on  two 
notes  mude  by  the  Augusta  Athletic  As- 
suciation,  payable  to  the  order -of  George 
K.  Sibley  and  others  of  the  directory  of 
that  association.  One  of  them  ledsted 
August  6,  lS85,lfl  for  fl,200,  payable  on  de- 
mand after  date,  with  iuterest  at  8  per 
cent.,  at  any  bank  in  Augusta,  and  is  In- 
dorsed, "George  R.  Sibley,  John  J.  Cohen. 
Asbury  Hull,  Samuel  H.  Myers,  W.  h. 
Boyce.**  The  other  la  dated  September  28, 
1886,  Is  for  f2,20U,  payable  on  demand 
after  date,  with  Interest  at  8  percent.,  at 
the  Commercial  Bank  ot  .Augusta,  and  Is 
Indorsed,  "George  R.  Sibley,  W.  L.  Buyce, 
John  J.  Cohen,  F.  W.  Foster,  Asbury  Hull, 
Samuel  H.  Myers."  The  declaration  al- 
leged thut  in  August, 1885,  the  plaintiff,  the 
defendant,  and  others  faeretqafter  named, 
being  dlreetom  and  stocktaoldRrs  of  the 
Augusta  Athletic  Association,  a  corpora- 
tion which  was  without  resources,  assets, 
or  credit,  and  greatly  in  need  of  money, 
and  unable  to  raise  money  necessary  to 
carry  on  its  business,  as  security  for  said 
company  agreed  among  themselves,  as  an 
arcommodiitlon  to  the  company,  to  in- 
dorse its  demand  notes  for  $l,2W  and  fS,- 
200,  for  the  purpose  of  raising  those  snms 
fur  It  i  and  Id  pursuance  of  said  agreement 
the  notes  above  described  were  executed 
on  the  days  they  were  dated,  and  were  In- 
dorsed  contemporaneously  by  each  of  said 
directors,  and  by  virtue  thereof  the  sums 
named  were  raised  thereon,  and  received 
and  used  by  the  company.  "Said  notes 
not  having  been  paid  by  the  compaby, 
and  it  being  utterly  Insolvent,  tbe  same 
were  taken  up  and  paid  off,  July,  1877,  by 
Asbury  Hull,  John  Jay  Cohen,  F.  W.  Fos- 
ter, and  George  R.  Sibley,  each  paying 
9876,  besides  interest.  Instead  of  9700,  as 
they  would  have  dOue  bad  defendant  paid 
9700,  his  shani ;  the  other  Indonier  thereon 
being  Insolvent  a,t  the  time  of  signing 
aame,  since,  and  now;  and  said  Asbury 
Hull  paying  9875,  besides  Interest,  where- 
as, If  said  Samuel  H.Myers  had  paid  bis 
proper  proportion  be  wobld  only  have 
been  forced  to  pay  9700  and  interest. 
That  each  of  said  directors  so  signing  said 
notes  did  so  aa  sureties  for  the  maker, 
and  it  wna  so  understood  aod  agreed  be- 
tween each  of  them.  The  said  defendant. 
In  consideration  of  said  Indebtedness, 
afterwards,  on  February  30, 1887,  In  said 
county,  undertook  and  faithfully  promised 
to  pay  bis  proportion  of  tbe  same,  to  wit, 
9176  and  Interest,  but,  though  often  re- 
quested,has  blttaerto  refused,  and  stUl  taila 
and  neglects,  the  same  to  pay,  to  peti- 
tloser*s  damage  two  tboasand  dollars." 
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The  d^endant  demurred  to  thfldeclara- 
tlnn  on  the  Rronndi  that  It  seta  forth  no 
lescal  cause  of  action ;  that,  neither  oftbe 
notes  having  been  protested,  the  defend- 
ant is  dlschanred  from  liability  thereon ; 
that.  If  not  dlseharsed,  be  Itelng  the  last 
Indorser  on  one  of  tbem,  and  next  to  the 
last  on  the  other,  and  the  last  Indorser  on 
that  note  not  aalnsi  defendant  Is  nut  lia- 
ble to  contribute  to  the  preeedlnff  indors* 
ers;  that  the  all^atlon  that  be  was  a 
surety  does  not  make  It  so  In  law,  the 
legal  effector  the  paperltself  showiag  tbat 
he  was  an  Indorser;  and  that  tbe  cause  of 
actlun  is  barred  by  the  statute  of  limita- 
tions. Tbe  plftlntltr  offered  to  amend  tbe 
declaration  so  as  to  make  the  last  elaaw 
all^  that  the  defendant,  "in  coniddera- 
tlon  of  said  Indebtednese,  afterwards,  on 
February  28, 1887,  In  said  county,  express- 
ly and  repeatedly  afterwards  verbally 
promised  plaintltfto  pay  his  proportion  of 
the  same,  to  wit,  9175  and  Interest,  bnt, 
thongh  often  requested,  has  hitherto  re- 
fused, and  still  falla  and  neglects,  the  same 
to  pay,  to  petltloner'B  damage  two  hoQ- 
dred  and  fifty  dollars. "  Tbe  court  refused 
to  allow  this  amendment,  and  sustained 
tbe  demurrer,  to  which  ra lings  tbe  plain- 
tiff excepted. 

J,  B.  Lumart  for  plaintiff  In  error.  J,  S. 
A  W,  T.  i>jiri(l«oit,IordetendaDtin  vrror. 

Blxckx.it,  G.  J.  1.  Qood  sense,  good 
morality,  and  good  law  are  one  and  the 
same,  so  long  as  they  are  not  sundered 
violently  by  legislation  or  Ignorantly  by 
.udiclal  prror.  Tbeir  unity  and  identity, 
lo  far  as  one  of  tbe  questions  In  this  case 
Is*  concerned,  we  find  still  Intact.  Tbere 
is  no  statnte  to  drlTe,  neither  Is  there  any 
precedent  to  lead,  decision  into  absurdity 
or  Injustice.  We  can  and  do  hold  that  ac- 
commodation Indorsers.  who  represent 
their  insolvent  principal  In  procuring  a 
loan  of  money  for  the  principal's  use  upon 
a  promissory  note  which  they  cause  to  be 
made  in  his  name,  and  wblch  tbey  indorse 
In  tbeIr  own  names,  tbey  bavtug  at  tbe 
time  full  control  of  bis  business  and  all  bis 
a^ts.  and  thdr  relation  to  blm  being 
such  as  to  make  It  their  duty  to  see  that 
the  note  la  provided  for  and  paid  at  ma- 
turity, are  not  entitled  to  notice  of  its  dis- 
honor. May  be  they  do  not  stand  in  his 
shoes.  If  they  do  not.  It  Is  because  tbey 
are  bis  shoemakers,  and  have  suffered  blm 
to  become  and*  remain  barefooted. 
Though  the  debt  la  his,  and  not  their  own. 

Srlmarily,  yet,  having  all  his  assets,  and 
til  power  overthem,  and  over  all  his  busi- 
ness, tbey  are  bound  to  know  alt  that  be 
wnntd  he  bound  to  know  were  bis  busi- 
ness and  assets  In  his  own  hands,  and  un- 
der his  own  management.  In  this  In- 
stance, the  principal  being  a  corporation, 
and  the  Indorsers  tbe  corporate  directors, 
the  latter  could  have  no  right  or  reason 
to  expect  that  funds  would  be  provided 
for  IlqaidutlDg  thedebt  unless  It  was  done 
l>y  tlieir  procurement,  or  tbrough  tbeIr 
ficeocy.  The  charter  of  the  Augusta  Ath- 
letic AsHOclatlon  Is  nut  before  us,  nnd  In 
Its  absenre  we  must  take  It  for  granted 
that  the  directors  of  that  corporation  had 
ilie  powers  and  were  under  the  dntles 
whicb  appertain  to  corporate  directors 


according  to  tbe  gmwal  rdlsa  <rf  law. 
Special  provisions  In  the  cbartw  might 
vary  tbese  powers  and  duties  In  the  given 
Instance,  bnt  snch  provisions  wonld.  In 
order  to  gain  recognition,  have  to  be 
brought  to  the  attention  of  the  court. 
Tbe  usual  rule  Is  that  all  the  assets  and 
operations  of  a  corporate  business  am  an- 
der  the  goveroment  and  control  ol  the 
directors.  A  single  director,  or  em  a 
minority  of  the  directors,  indondng  a  note 
for  the  corporation,  might  be  entitled  to 
notice  of  dishonor;  for  one  only,  or  a 
small  number,  might  have  a  rlgbt  to  sup- 
pose that  tbe  note  would  be  attended  to 
at  maturity;  but  when  tbe  whole  boaril, 
or  a  majority  ot  its  members,  unite  In  tbe 
indorsement,  each  and  all  so  indorsing 
should  be  charged  with  the  doty  and  re- 
aponslblllty  of  protecting  the  paper,  since 
tbe  power  to  control  the  conduct  of  tbn 
corporation  In  respect  to  paying  or  not 
paying  would  be  In  their  own  bands.  On 
the  question  of  notice,  the  present  ease  is 
fairly  and  fully  within  tbe  principle  of 
Carney  v.  Da  Costa,  1  Esp.  803,  in  which  ft 
was  held  that,  where  tbe  Indorser  of  the 
notes  of  an  insolvent  person  took  effects 
of  the  insolvent'  to  the  full  amount  of  his 
indorsement,  be  could  not  avail  himself  of 
the  want  of  notice  of  nonpayment  of  the 
notes  at  maturity.  The  facts  ot  that 
case  are  roeagerly stated  in  the  report,  hut 
tbey  Indicate  that  the  Indorser  took  the 
maker**  effects,  not  merely  to  bold  tbem 
for  his  protection,  bnt  for  use  In  raising 
funds  with  wbich  to  discharge  the  indorsed 
paper.  He  was  treated  as  if  he  were  pri- 
marily liable,  aud  the  debt  were  Ms  own. 
Following  tbe  reason  and  support  of  that 
decision,  these  directors  ought  to  be  treat- 
ed in  the  same  way. 

2.  With  respect  to  the  want  of  protest, 
it  la  trne  that  the  letter  ot  the  Code  <sec- 
tion  2781)  makes  protest  necessary  in  or- 
der to  bind  Indorsers  upon  any  bill  or 
promissory  note  payable  at  a  bank.  thus. 
In  effect,  puttlutc  all  such  papers  on  the 
footing  of  foreign  bills  f>f  exchange  as  to 
this  commercial  solemnity.  Bat  tbe  re- 
quirement as  to  protest  wasnot,  we  tbtnk, 
intended  to  be  more  comprehensive  than 
tbe  requirement  as  to  notice.  Taklnv  the 
letterorthe  statnte.and  adberlng  tu  that, 
both  protest  and  notice  wnuld  be  esuentlal 
in  such  a  case  as  tbe  present,  as  the  stat- 
nte makes  no  exception.  Tbe  true  con- 
struction of  tbe  statute,  however,  Is  that 
It  lays  down  a  general,  not  a  universal, 
rule.  It  could  hardly  have  been  intended 
to  overthrow  the  whole  principle  of  spe- 
cial cases,  standing  on  special  facts,  a 
principle  so  long  and  so  deeply  rooted  In 
commercial  law.  If  this  was  not  designed 
as  to  notice,  tbere  Is  no  reason  to  think 
It  was  as  to  protest,  for  why  aboold  pro- 
teat  for  dlahonor  be  needed  where  notice 
of  dishonorisdispenaed  with?  Botbupon 
reason  and  authority  tbe  same  facts  which 
would  dispense  with  ur  excuse  the  bolder 
from  giving  notice  will  In  most  cases  ren- 
der protest  needlcHB.  Ben].  Cbalm.  BIIIh. 
p.  ISO,  art.  182.  This  Is  true  iit  foreign 
bills.  Leggev.Tborpe.l2£ast,17I.  Wltl> 
equal  reaso,n  should  It  be  true  of  domeHtle 
notes,  if  the  indorsers,  by  reason  <rf  special 
taett,  have  no  higher  etandlng  than  tbe 
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drawer  o(  a  bill.  On  tht>  whole,  notwltfa- 
standing  the  broad  prnvifllonB  of  the  Coda 
aa  shaped  by  the  orlffiDal  words  and  ex- 
tended by  those  derived  {rom  the  act  ot 
1K76,  we  are  of  the  oplnloo  that  the  la  w  of 
this  Btatewin  not  permit  m  to  treat  theae 
dtrectorsas  discharged  from  their  contract 
as  indorsers  because  the  Inrlorsed  notes 
were  not  protested  for  nnopayment.  The 
word  "all"  Id  a  statute  may  be  restricted 
by  the  general  form  and  scheme  of  the  en- 
actment. Phillips  T.  State,  15  Qa.  618. 
We'  may  add  that  these  indorsers.  though 
soretles,are  nevertheless  Indorsers  proper, 
and  in  no  sense  Joint  makers  with  the  cor- 
poration, the  notes  being  payable  to  their 
order,  and,  ol  course,  not  made  payable 
by  them  as  well  as  to  them.  The  only 
contract  to  pay  Into  which  they  entered 
was  one  ot  -iiidoraement.  This  being  so, 
were  tbey  not  taken  out  of  the  general 
rnle  of  the  Code  by  the  special  facts,  tbey 
would  be  discharged,  for  the  notes  belong 
to  the  class  of  paper  to  which  section  2781 
of  the  Code  applies,  both  as  to  protest 
and  notice.  A  note  payable  "  on  demand 
after  date**  Is  payable  Immediately  oi^  de- 
mand. 1  Daniel.  Neg.  Inst.  §  89;;  Hltcb- 
inga  V.  Edmanda,  132  Mass.  338;  Feniio  v. 
Gay.  146  Mass.  118.  15  N.  E.  Rep.  87;  Zell 
T.  Dukes,  12  Cal.  479;'0'Neil  v.  Magner. 
81  Cel.  631.  22  Pac.  Kep.  876.  To  bind  cbe 
Indorsers,  demand  would  have  to  be  made 
in  a  reasonable  time.  3  Band.  Com.  Paper, 
§$  1006,  1007.  Any  siiggeetlon  to  the  con- 
trary, founded  on  Lynch  V.  Goldsmith,  64 
Oa.  42.  overlooks  the  vital  distinction  ba> 
tween  paper  payable  at  bank  and  paper 
payable  elsewbere  or  at  large.  The  court 
held  in  Lynch  v.  Ooldamlth  that  the  eer- 
tiflcate  of  deposit  was  not,  on  Its  face, 
payable  at  banic,  but  was  payable  gener- 
ally ;  that  1m.  at  large,  and  uut  at  any 
particular  place.  My  own  obiter  in  the 
uplnloD,  citing  Frank  v.  Ixingstreet,  44 
3a.  178.  is,  it  snatalned  by  the  citation, 
which  is  dotthtfol,  not  applicable,  because 
n  the  present  case  the  notes  were  in- 
dorwed  when  they  were  made,  whereas  ray 
jblter  was  hazarded  In  a  case  where  the 
nstrument  was  not  indorsed  until  long 
after.lts  creation.  And  observe-how  the 
BQgffestlon  contained  In  the  obiter  la 
checked  by  much  of  the  text  of  Chief  Jus- 
tice LocHRANB'a  Opinion  in  44  Qa.  supra, 
inasmuch  as  the  declaration  alleged  facta 
which  were  a  sufficient  excuse  for  the  ab- 
aence  ol  notice  and  protest,  the  amend- 
ment offered  and  disallowed  was  of  no 
consequence. 

S.  These  directors,  being  accooiinoda* 
tion  indorsers.  and  therrfnre  mere  aoretlea 
relatively  to  each  other  aa  well  as  to  the 
corporation,  their  common  principal,  are 
liable  to  contribution  by  virtue  of  the 
Code,  S  2151,  although  Ibe  in dorBed  notes 
were  payable  at  a  chartered  bank.  The 
correspondtag  aectlon  In  the  Code  of  1868 
Is  section  2123,  and  the  identical  quustion 
was  ruled  In  Freeman  t.  Cherry.  46  Oa.  14. 

4.  Tonehlng  the  statute  fA  llmitatlonB.  a 
qoestlon  of  some  apparent,  though  ot  no 
real,  difficulty  arises.  Treatlngtbe  action 
as  founded  upon  the  uotea.  and  as  sas- 
talnable  thereon  by  reason  of  the  doctrine 
of  subrogation,  tlie  suit  would  be  in  time, 
the  same  having  been  brought  within  six 


years  from  the  date  and  maturity  of  the 
notes.  Code,  fi  2817;  Snblett  t.  McKlnney. 
19  Tex.  488.  Oa  the  other  hand.  If  the  ac- 
tion is  to  be  treated  as  based  upon  an  ac- 
count lor  money  paid  by  the  plalntttf  at 
the  dcCeodant's  implied  request  and  tor  his 
use,  It  Is  barred,  because  It  was  not  com- 
menced within  four  years  from  the  time  ot 
such  payment.  Code,  9  2918.  There  Is  no 
doubt  that  an  action  of  the  latter  class, 
had  it  i>een  brnufeht  within  four  years 
from  the  time  when- the  caaae  otnctinn 
became  complete,  would  have  been  main- 
tainable. An  action  tor  money  paid  baa 
been  the  appropriate  one  to  enforce  the 
rlgbt  ot  contribution  between  cosureties 
ever  since  that  right  baa  received  recogni- 
tion from  courts  of  law ;  and  it  iB  still  as 
appropriate  as  ever.  But  Is  it  exclasive? 
Doubtless  It  was  the  exclusive  legal  reme- 
dy prior  to  the  adoption  of  the  Code.  Is 
it  so  now?  The  Code  say  a,  In  sactitin 
2176,  that  a  surety  who  has  paid  the  debt 
ot  his  principalis  aubrogated,  bothatlaw 
and  in  equity,  to  all  the  rights  of  the  cred- 
itor; and  in  the  next  section  it  declares 
that  he  is  entitled  to  be  substituted  In 
place  of  the  creditor  to  all  securities  held 
by  blm  for  the  payment  of  the  debt.  Sub- 
rogation—a  native  of  equity,  bat  an  alien 
in  law— Is  tbns  nataraltied  In  the  latter, 
and  admitted  to  an  equal  standing 
throughout  the  whole  Judicial  territory. 
It  seems  plain  that  the  Code  Intends  to 
effect  the  substitution  by  Its  own  vigor, 
and  not  leave  It  to  be  done  by  any  court, 
orany  Judicial  proceeding.  As  soonas  the 
debt  is  paid,  the  surety  paying  It  is  aubro* 
gated  to  the  creditor's  rights,  and  to  any 
and  all  remedies  for  the  enforcement  there- 
of, for  his  own  reimbursement.  He  Issub- 
atltuted  In  place  of  the  creditor  to  all  secu- 
rities held  by  the  latter  for  the  payment 
of  the  debt.  "AH  Becurltles"  will  include 
the  Identical  security,  the  Judgment,  prom- 
issory note.  bill,  bond,  or  other  contract- 
ual Instrument,  upou  which  tbesnrety  and 
his  cosureties  are  bound  with  and  for  the 
principal  debtor.  Though  there  Is  a  con- 
flict on  the  question,  the  better  opiuion  la 
that  the  primary  and  original  security,  as 
well  as  all  others,  was  embraced  In  the 
euultable  right  of  subrogation  as  It  exist- 
ea  prior  to  the  Code,  Irrrespectlve  ot  any 
statute.  Crutt  v.  Moore,  9  Watts,  451 , 
Fleming  r.  Beaver,2  Rawle.  128;  Wright 
V.  Grover  &  Baker  S.  M.  Co.,  82  Pa. 
St.  80;  Hess'  Estate,  69  Pa.  St.  272; 
Howell  V.  Reams.  73  N.  C.  391;  Lump- 
kin V.  MlUs.  4  Oa.  343;  Davla  v. 
Smithy,  6  Oa.  275:  Boblnson  v.  Wllaon,  2 
Mudd.  434;  Bar.  Snbr.  (  851;  Sheld.  Snbr. 
S137;  McDougald  T.Dougherty, 14 Ga.674; 
Orem  v.  Wrigbtaon.  51  Md.  34;  Sublett  v. 
McKlnney.  19  Tex.  438,  supra.  What  the 
Code  did  was  to  break  down  the  exclu- 
slveneaa  of  equity,  and  carry  the  right  In- 
to law,  so  as  to  make  equity  and  law  con- 
current  and  coequal  with  respect  to  this 
subject-matter.  It  is  ot  the  nature  of  le- 
gal rlgh  t«  to  need  no  suit  merely  to  declare 
their  existence,  or  to  have  the  rights  8p»< 
dflcally  awarded  ur  decreed.  They  are 
always  in  poaaesslon  of  the  owner,  and  do 
not  have  to  be  sued  for  and  recovered. 
Suits  founded  upon  them  are  brought  to 
satisfy  their  claluia  or  redress  their  Viola- 
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tlon.  He  who  baa  a  kigal  rlgbt  of  preainit 
BQbfltltation  in  place  ul  a  creditor  !■  al- 
ready BubBtltuted.  He  need  not  applj  to 
any  coart  lor  leavu  to  occupy  the  credit- 
or's place.  He  need  not  appeal  to  any 
coart  toascertaln  and  declare  whether  the 
facta  o(  his  case  entitle  him  to  substlta* 
tioD,  nor  report  to  any  court  thatheelects 
or  has  elected  to  be  aabatltuted.  Were  it 
necessary  to  du  any  ot  those  things,  he 
might  have  to  take  some  step  before  his 
right  to  ane  at  law  for  money  paid  was 
barred,  as  was  ruled  In  Blttenhouae  v.ljev- 
wlog.  6  Watta  &  3.  190.  As  the  Code 
clothes  the  surety  with  the  legal  title  to 
the  surety  which  he  pays  off,  no  doubt  he 
coold  recover  It  or  ltd  value  in  an  action 
against  the  creditor  were  the  latter  to  re- 
fuse to  snrrender  U  on  demand.  By  legal 
snbn^atlon  the  paper  becomes  his  proper- 
ty, and  the  creditor  has  no  right  to  with- 
hold It  from  hia  poaaeaslon.  It  la  equally 
certain  that  be  could  malntalD  en  action 
upon  It  agalnat  hla  principal  tor  reimburse* 
ment,  or  agalnat  hia  coaaretlea  tor  contri- 
bnttoa,  at  any  time  tratore  an  action  upon 
it  by  the  creditor  would  have  been  barred 
bad  the  creditor  not  been  aatlafied  by  full 
payment.  Not  to  allow  the  surety  as 
much  time  to  sue  as  the  creditor  himself 
wonld  have  had  on  the  lace  of  the  paper, 
would  be  only  partial,  not  uompletn,  anb- 
rogatlon  to  the  creditor's  rlgfats.  And  ob- 
serve that  to  be  snbstltuted  for  the  cred- 
itor it  is  necessary  only  that  the  payment 
of  the  debt  should  be  made  by  a  surety, 
it  mattevs  not  whether  be  be  a  maker,  In- 
doreer,  drawer,  acceptor,  or  what  not. 
Thia  was  doubtiesa  overlooked,  or  not 
broogtat  to  the  attention  of  the  court  in 
aome  of  the  casea,  otherwise  It  could  not 
have  been  aagKeated,  aa  it  was  in  Ware  v. 
Bank,  6908.846;  that  no  action  lamaiutaln- 
able  upon  the  bill  by  an  accommodation 
acceptor  against  thedrawer.  The  reverse 
ot  thia  la  obviously  the  trne  law  since  the 
adoption  of  the  Code.  The  form  of  the 
contract  la  immaterial  where  the  fact  of 
Boretysblp  ezleta.  Code,}  2151;  Sublett 
v.  McKlnney,  19  Tex.  4S8,  supra.  Enough 
has  been  said  lo  show  that  there  la  no  le- 
gal reason  why  sneh  an  action  as  the  pres- 
ent might  not  be  founded  directly  on  the 
Indorsed  notes,  and  a  recovery  be  had  up- 
on the  contracts  of  Indorsement  commen- 
surate with  tbe  rigbtful  claim  to  contri- 
bution. But  ia  -this  action  ao  rounded? 
Manifestly  it  ia  not.  A  conclnalve  answer 
to  the  question  is  furnished  by  the  fact 
that  the  plaintiff  is  not  the  sole  owner  of 
the  notes,  but  only  one  of  several  cosure- 
ties who  own  them  lu  common.  Accord- 
idg  to  tbe  facts  alleged  in  the  declaration, 
the  plaintiff  alone  did  not  pay  off  tbe 
notes,  bat  they  went  paid  eEI  by  him  In 
part,  and  by  three  others  in  part,  tbe  de- 
fendant payiug  nothing.  Now.  the  cred- 
itor remained  the  legal  owner  until  the 
last  dollar  was  psld ;  there  wasno  substl- 
tutlon  as  to  either  note  until  It  was  fully 
discharged,  and  the  snbstltution  which 
then  actually  took  place  was  not  the  aub- 
BCitution  of  any  one  ot  tbe  paying  sureties 
In  place  of  the  creditor,  but  a  substitution 
of  them  all  Jointly  aa  owners  in  common. 
From  tbenctitorth  the  notes  stood,  with 
reference  to  the  legal  title,  ]ust  as  they 


would  if  they  were  payable  on  tbdr  faco 
to  these  lour  persona  only,  or  had  been 
aasigned  to  them  by  the  creditor  to  whom 
tbe  payment  was  made.  Tbe  law  siade 
the  assignment,  and  it  was  of  each  note 
as  a  whole.  There  was  nocarving  of  tbeni 
up  into  fractional  parts,  and  assigning  to 
each  new  owner  his  proper  fraction  of  the 
contract  ot  indorsement,  according  to  tbe 
amount  contributed  by  him  to  toe  fond 
which  was  used  to  pay  thnn  off.  Each 
owner  became  a  part  owner  of  a  whole 
note,  not  the  whole  owner  ot  part  of  tlie 
note.  This  being  so,  only  one  action 
would  lie  for  contribution  against  the  de- 
fendant upon  bis  indorsement  nf  either 
note,  and  that  wuold  be  a  ]<ilnt  action  by 
all  the  owners,  not  an  action  brougbtaev- 
erally  by  one  ot  them  in  his  own  name 
alone.  Most  certainly  any  one  ol  them 
wonld  have  a  right  to  bring  tbe  action, 
wltb  or  without  the  cunsentof  the  others. 
If  they  did  not  wish  to  Join,  he  could  force 
them  to  do  bo.  In  order  that  be  might 
collect  enough  to  cover  hia  proportion  of 
what  wonld  be  recoverable  11  all  desired 
to  make  claim  and  prosecute  tbe  action. 
He  might  bare  to  indemnify  them  against 
coats,  but  this  wonld  be  ah  they  could  In- 
slat  upon.  The  declarntion  hns  annexed 
to  it  a  copy  ot  the  notes  and  of  the  in- 
dorsements tbereoD.  The  Indoraementa 
are  all  in  blank,  and  in  the  order  of  place 
that  <^  the  defendant  comes  next  after 
that  ot  the  plaintiff.  The  declaration  is 
so  framed  that  It  could  possibly  be  con- 
strued as  predicated  upon  the  writings, 
with  tbe  other  facta  aa  Inducement,  or  up- 
on the  other  facts  with  the  writlnsa  aa  in- 
ducement. Oonstrned  In  tbe  latter  aspect, 
it  sets  forth  a  good.and  complete  enuse  ot 
action,  though  one  which  Is  barred  by  tlie 
statute  ot  limitations.  Construed  In  the 
former.  It  falls  to  set  forth  any  canseof  ac- 
tion on  which  tbe  plaiutllf  can  maintain 
socb  a  suit  as  he  baa  brought,  to  wit,  a 
seveTal  Hult  forbfs  several  shanofthe  con- 
tribution to  which  tbe  d^endant  Is  or 
might  be  liable.  The  one  cuoBtruetlon 
involves  no  strain  whatever  upon  either 
the  ifitter  or  substance  of  the  declaration ; 
tbe  other  wonld  strain  both  very  greatly, 
especially  as  there  1b  no  mention  of  snbro- 
gatloQ,  and  nu  bint  that  any  right  of  sat>< 
stitutlon  Is  sought  to  be  invoked  or  en- 
forced. Nothing  but  the  mere  fact  cf  the 
lateness  of  commenclog  buU  puts  the  mind 
of  the  render  upon  notice  that  such  a  doc- 
trine of  the  law  has  or  might  have  a  bear- 
ing on  tbe  meritsot  the  case.  Werulethat 
the  action  is  one  for  money  paid  by  the 
plaintllt  for  the  defendant's  use,  and  not 
one  founded  directly  on  the  notes  and 
their  indorsement,  consequently  that  It 
is  barred. 

S.  Patting  subrogation  out  ot  view,  the 
rttffat  of  each  paying  Indoraer  to  sue  sev- 
erally tor  hia  own  pro  rata  share  of  tbe 
contribution  which  thedetendantougbtto 
make  towards  bearing  the  common  bur- 
den ia  not  queatlonable  upon  principle. 
Neither  la  it  opoo  authority  so  far  as  w« 
know.  If  each  paya  bis  own  money,  and 
tbua  the  debt  ia  diacharged  by  tbe  Joint 
contribntlon,tbe  fund  paid  doeenot  there- 
by become  a  Joint  fund  as  to  Its  ownership. 
It  onght  to  be  no  reason  why  any  one 
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■hoald  Dot  recover  a  doe  alio  trance  for 
wbat  be  bafl  ndvaoeed  oot  of  bis  own  sep- 
arate meanfl  that  otbera  have  made  simi- 
lar ad>vant:ementB  out  of  tbelrs.  Perhaps 
all  mlKbtsue  JotDtlyJf  they  thoactat  prop- 
er, bat  surely  tbey  are  not  boand  to  do  so. 
This  action  was  well  and  rightly  broucht 
as  to  the  party  plalntlD  on  the  construe- 
ttOD  of  the  declaration  wblch  we  have 

{oat  annonnced,  and  there  was  no  caoae 
or  dlemlanlnK  It  save  that  It  was  barred 
by  the  etatnte  ot  limitations.  That  was 
rafflelent  caoae.  Jodgment  affirmed. 


01  Ga.  Ue) 

EfBATH  T.  STATBL 
(Bnprem*  Coort  of  Georgia.  Jan.  0,  1808.) 
Adultery  axd  Foknicatios — Indiothbnt. 
Under  Code,  S  463^  the  offeoie  of  sdol- 
tery  and  fornication  may  oe  committed  in  two 
van, — dther  by  llTing  together  in  that- state, 
«  07  peri;>«tnLtlnK  a  nngle  act  of  criminal  in- 
tercoorse.  Committed  in  either  way,  It  is  one 
and  the  same  oOenm.  llierefore  an  indictment 
dtargine  tn  one  count  Its  eommissI(m  in  both 
ways  allege  but  one  offense,  and  Is  not  demar- 
rabie  on  the  ground  that  two  offenses  ate 
cliarged  In  one  count.  Long  t.  StetSh  12  6a. 
2»3;  Thomas  t.  State.  SO  Ga.  78i. 
(Sylbibns  bj  the  Court.) 

Error  from  superior  court,  Bibb  county ; 

A.  L.  MitT.RR,  Judge. 

F.  li.  Heath  was  charged  with  adultery 
and  fornication.  A  demurrer  to  the  accn- 
aatlon  was  oTemiled,  and  defendant 
brings  error.  AfOrmed. 

The  following  Is  the  offldal  report : 

By  accusation  In  the  city  court  tbe  de- 
tendant  was  charged  "with  tbe  nffense  ot 
adultery  and  fornication."  for  that  on 
April  2S,  1892,  he  "did  tben  and  there  un- 
lawfully live  together  In  estate  of  adultery 
and  fornication  wltb  Ella  Blchardaon,  be, 
tbe  said  F.  L.  Heath,  being  then  and  there 
an  onmarrled  man,  and  she,  the  said  Ella 
Blchardaon,  being  then  and  there  a  mar- 
ried woman,  whose  husband  was  other 
than  F.  L.  Heath."  The  defendaot  de- 
murred to  tbe  accusation,  on  tbe  ground 
that  It  charges  blm  in  tbe  same  count 
with  two  separate  offenses,  to  wit,  wltb 
tbe  oHense  of  living  In  a  state  of  adultery 
and  fornication,  aod  also  wltb  the  offense 
of  committing  the  offense  of  adnltery  and 
fornication. 

L.  D.  Moon,  for  plaintiff  In  error.  W, 

B.  Feltoa,  Jr„  Sol.  Geo.,  for  the  State.* 

Pbb  Gmuuc.  Jndgment  afffrmed. 


(90  Ob.  flH) 

OBNTBAIi  RAILBOAD  ft  BANKINO  00. 
V.  BKBLLIB  et  at 
(Supreme  Conrt  of  Georgia.  Jan.  9,  1803.) 
Cuuusaa— Failues  to  Dklives  Fbkiqht— Evi- 
DBXCE  or  Rdlks.  I 
1.  Sales  of  a  raUroad  company,  prescrib- 
ing tile  duties  at  Its  agents,  not  promalgatcnd  as 
Botice  to  the  public  of  the  powers  and  anttiorlty 
of  soeh  agents,  bat  merely  Intended  as  private 
instmctloDS  to  the  company's  employes,  are  not 
admisdble  in  evideQce  in  behalf  of  uie  company 
against  a  plaiatifF  not  shown  to  have  contracted 
with  reference  thereto,  adr  to  have  had  any 
knowledge  thereof. 

v.l68Ano.l3— 12 


8.  The  wncl  was  an^y  Tyt^*"r'  by  flie 
evidence^  wid  a  asw  trial  was  groperiy  lansed. 
(Syllabna  by  the  Oonrt] 

Error  from  city  conrt  ot  Uaeon ;  A.  I*. 

MiLLBU,  Judge. 

Action  by  T.  O.  Skellte  and  others  against 
tbe  Central  Bullroad  ft  Banking  Company 
for  failure  to  deliver  goods  shipped.  Judg- 
ment for  plaintiffs.  Defendant  brings  er- 
ror. Affirmed. 

B.  F.  LyoD,  for  plaintiff  in  error.  Jaa. 
L.  Anderaoa,  for  defendants  in  error. 

Lumpkin,  J.  This  ease  was  before  this 
court  at  tbe  October  term,  1890.  and  Is  re- 
ported in  86  Oa.  688, 12  S.  E.  Rep.  1017.  A 
new  trial  was  then  ordered  at  tbe  Instance 
of  the  railroad  company,  and  in  the  opin- 
ion delivered  by  Justice  Suoionb  the  ques- 
tions to  be  determined  by  tbe  Jury  were 
clearly  stated.  Upon  tbe  second  trial 
these  Issues  were  pmperly  submitted  to 
the  Jury, who  found  In  lavor  of  tbe  plain- 
tiffs upon  testimony  amply  sufficient  to  soe- 
taln  their  verdict.  No  legal  question  is 
now  presented  for  detenninatioa  by  this 
court  save  that  stated  In  the  first  nead- 
note,  and  the  correctneaa  of  tbe  ruling 
therein  madels  obvious,  we  think,  without 
further  dlscuBsion.  No  Pimr  was  com- 
mitted by  tbe  trial  Judge.  There  was 
ample  evidence  to  sustain  the  verdict,  and 
a  new  trial  wae  properly  refused. 

Judgment  a£Brmed. 


01  Oa.  127) 
STAPLER  et  at  V.  HABDEMAN. 

(Sivreme  Ooart  of  Georgia.  Jan.  0,  1893.) 
Habshalixo  Assets  —  Amendment  of  Dscbbs 
AFTER  Teem  Ejcpiked. 
Where,  in  an  equitable  nroceediog  filed 
by  an  administrator  against  the  creditors  of 
his  Intestate  to  manbal  the  aasets  of  the  es- 
tate, all  parties  consented  that  tbe  preriding 
Judge  might,  by  decree,  fix  and  determine  tbe 
rights  of  such  credltora,  and  the  priorities  €i 
their  respective  claims,  and  by  tiie  decree  ren- 
dered the  claims  of  certain  creditors  were  es- 
tablished with  the  rank  and  dignity  of  proinls- 
8ory  notes  ouly,  it  was  too  late,  after  the  term 
at  which  the  decree  was  rendered,  to  amend  the 
same  by  motion  so  as  to  gire  these  daims  the 
rank  and  dignity  of  liens  upcm  the  property  of 
the  estate  as  mortgages,  although  upon  the 
pleadings  and  the  facts  admitted  by  all  partieB, 
and  passed  upon  by  the  judge  In  rendering  the 
decree,  these  clalios  shonld  then  have  been  so 
established.  While  the  decree  was  erroneous, 
and  might  have  been  corrected  during  the  term 
by  the  presiding  Jadge,  tbe  remedy  after  the 
expiration  of  the  term  was  by  bill  w  sxoeptlons 
filed  within  the  proper  tima. 

(Syllabna  by  the  Oonrt) 

Error  from  superior  coort.  Jackson 
county;  N.  L.  Rutcbins.  Judge. 

Jackson,  admlnlstratorot  Jackson,  filed 
bis  petition  to  marshal  tbe  assets  of  tbe 
estate,  fwd  set  aside  a  deed  from  tbe  In- 
testate to  W.  B.  J.  Hardeman.  T.  J.  Sta- 
pler and  Hale  answered,  setting  up  tbelr 
claims  and  liens.  There  was  a  decree 
that  Hardeman's  debt  was  good,  but  bis 
deed  wan  void,  and  allowing  the  claims 
of  Htapler  and  Bale.  A  motion  to  amend 
the  decree  so  as  to  give  Stapler  and  Hale 
Hens  on  tbe  property  was  contested  by 
Hardeman,  and,  being  overruled.  Stapler 
and  Hale  bring  error.  Affirmed. 
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The  following  la  the  official  report : 
The  bill  alleged  that  Jacbsoa's  estate 
was  iDBoWent,  and  that  Hale  and  Stapler 
each  beld  a  valid  mortgage  oacHrtalo  per- 
sonalty of  the  intestate',  and  prayed, 
among  other  tbinga,  that  the  deed  to  Har- 
deman be  canceled,  and  that  each  of  the 
credttora  set  up  their  reapectlTe  'debta, 
with  the  priuritlea  fixed  by  law.  To  tbia 
bill  Hale  and  Stapler  filed  answers,  set- 
ting ap  their  reepectlve mortgages  as  Hens 
upon  the  property  covered  by  them,  and 
praying  that  their  Uena  be  protected  as 
to  the  property  so  covered.  In  Hale's  an- 
swer he  Inlsted  that  his  two' murtgagt;8 
were  a  prior  lien  on  the  property  covered 
by  them,  ur  the  proceeds  of  such  property 
AS  bad  been  sold,  if  any ;  that  if  the  estate 
was  insolvent  the  whole  of  the  year's  sup- 
port for  the  widow  and  children  should 
not  be  charged  to  or  paid  out  of  the  per- 
sonal property,  on  which  be  had  a  lien, 
bat  should  be  taken  and  pnid  out  ol  the 
whole  general  fond  of  the  estate.  In  Sta- 
pler's answer  be  alleged  that  a  portion  of 
the  live  stock  covered  by  bis  mortgage 
was  In  intestate's  possession  when  be 
died,  and  was  taken  posaosalou  of  by  the 
administrator  and  sold  by  him,  bringing 
more  than  the  amount  due  on  the  mort- 
gage; that  his  (Stapler's)  lien  attached 
to  the  proceeds  of  the  sale,  and  was  of 
prior  dignity  to  any  debts  owing  by  de- 
ceased at  the  time  of  his  death,  and  In  the 
payment  of  theexpensesof  administration 
said  fond  should  only  be  tuxed  with  Its 
pro  raCA  share,  In  the  event  that  the  es- 
tate was  Insolvent,  and  there  werenntsnf- 
flctentfuudson  which  there  was  no  lien  oat 
of  which  to  pay  ofl  and  discharge  sucb  ex- 
penses: that  If  the  estate  is  Insnlvent  the 
widow's  year's  support,  and  other  ex- 
penses of  the  administration,  should  be 
paid  out  of  the  general  fund  of  the  estate, 
and  not  out  of  this  personal  property  on 
which  he  claimed  a  Hen.  Each  of  them 
prayed  that  the  equities  existing  between 
the  creditors,  and  the  l^al  priorities  of 
tb^r  claims,  might  be  inqnired  tntu  and 
established  by  decree,  etc.  When  the  case 
was  heard  by  the  Jary,  It  was  soluly  upon 
the  qnestlon  of  the  validity  of  Harde- 
m&n's  deed,  questions  being  formulated  to 
be  answered  by  the  Jury  pertaining  to 
said  deed  only;  and  such  questions  were 
answered,  no  reff'rence  being  made  by  the 
verdict  to  any  debt,  nor  the  priority  of 
any  debt.  After  thH  verdict  on  the  issue 
mentloued,  creditors  having  neglected  to 
take  verdicts  on  their  respective  claims, 
upon  agreement  of  all  parties  a  decree  was 
rendered.  The  parties  to  the  bill  admit- 
ted that  the  claims  of  the  respective  cred- 
itors—among others,  those  of  Stapler  and 
Hale — were  as  set  up  in  thebllland  answers, 
and  tbat  they  were  entitled  to  sucb  liens, 
If  any,  as  the  law  authorized  under  the 
facta;  It  being  admitted  that  the  property 
covered  by  their  mortgages  bad  been  sold, 
und  the  proceeds  appropriated  to  the 
year's  support  of  the  widow  and  ex- 
peuses  of  administration.  Wltbont  any 
farther  verdict,  and  wUhont  any  agree- 
ment In  writing,  the  Judge  presiding  en- 
tered u  decree  u  wblcb  Hale's  and  Sta- 
pler*eelairafl  were  each  set  up  with  dignity 
of  notes  only*  and  Hardeman'e  deed  was 


decreed  void ;  the  decree  falling  to  state 
that  he  bad  a  debt  of  any  sort.  Hobse- 
quently  the  decree  was  amended  so  as  to 
set  np  the  debt  of  Hardeman  with  thedlg- 
nity  of  a  promissory  note,  the  same  hav- 
ing been  omitted  by  mistake  when  the  de- 
cree was  rendered.  The  case  was  tried  at 
the  February  term,  1888,  o!  the  court.  At 
the  February  term,  1881,  Hale  and  Sta- 
pler made  a  motion  to  emend  the  decree  aa 
to  their  respective  claims  so  as  to  give 
them  Hens  on  the  property  covered  by 
their  mortgage,  or  the  proceeds  thereof. 
The  admluiutrator  raised  no  objection, 
but  Hardeman  objected  tbat  it  was  too 
late  to  amend  the  decree,  and  tbat  the 
same  could  not  be  done  In  the  manner  at- 
tempted ;  the  qnestlon  as  to  the  lieuH  hav* 
Ing  been  passed  upon  at  the  time  the  de- 
cree was  entered.  The  motion  was  over- 
ruled, and  to  this  ruling  Hale  and  Htapler 
excepted,  alleging  thut  the  court  erred  In 
holding  that  the  decree  could  not  be 
amended  In  the  manner  attempted,  and 
tbat  the  original  decree  tibould  have  been 
excepted  to,  and  In  passing  the  order  dia* 
allowing  the  amendment  asked  for. 

Thomas  A  Strickland, lor  pla\ntlOa  In  er- 
ror. J.  B.  Bates,  A.  S.  Erwtn,  A,  J.  Cobb, 
Borrow  &  Thomas,  and  W.  I.  Pike,  tar  de- 
fendant In  error. 

Pnn  Ci'iUAM.  Judgment  affirmed. 


(SO  Oa.  fiOO) 
UAI.IX)BT  et  aL  V.  OOWART. 
(Bapreme  Conrt  of  Georgia.    Nov.  2&,  1802.) 

CONDITIOXU.  BA.UI— TaOVBR  BT  Ts:iDOB— FaRTIAI. 

Pa  WENT  —  ExjoirriNO  Takiko  Fosssssioif  bt 

Vbsdok. 

1.  Where  personal  property  la  sold  condi- 
tionally, and  the  pnrchaser  para  a  part  of  the 
price,  and  turns  over  as  collateral  secoiitr 
Bolvrat  debts  to  an  amount  exceeding  the  bal- 
ance, and  the  vendors  convert  these  collaterals 
to  their  own  use,  they  cannot  rooover  in  an  ac- 
tion of  trover  for  the  pn^erty,  because  the  par- 
chase  money  thereof  oas  In  fact  been  -paia  bf 
the  partial  parinents,  together  vlth  the  collat- 
erals so  converted.  If  they  bring  an  action  of 
trover  and  reqnire  bail,  ana  the  pnrdiaaer  on* 
able  to  give  uie  bond  prescribed  by  statnte  is 
order  to  retain  poaaeasion  of  the  property,  and  if 
deprivation  of  poasessioo  will  be  attended  with 
damage,  the  judge  of  the  superior  court,  on  a 
proper  petition  for  the  purpose,  may  eoioin  the 
plnfntifrs  in  the  action  of  trover  from  laterfering 
with  (he  possesaioD  of  the  property  pending  tbat 
action,  bat  ahonid  not  enfoin  the  action  itself, 
inspmuch  as  all  the  rights  of  the  purc^asw 
growing  out  of  the  payment  of  the  pordiBas 
money  may  be  mads  effectual  as  a  deifense  to 
that  action. 

2.  Judgment  affirmed,  with  direction  Uiat 
the  OTder  for  Injanction  be  construed  and  treat- 
ed as  not  restraining  the  prosecution  at  Oe  » 
Hon  of  trover. 

(Syllabus  by  the  Oonrt) 

Error  from  superior  court.  Burke  coon- 
ty ;  H.  C.  RoNBT,  Judge. 

Trover  by  Mallory  Bros!  ft  Co.  and 
others  against  Dorcas  Cowart  to  recover 
the  value  of  personal  property,  or  its  pos- 
session. Plaintiffs  were  enjoined  from  fn- 
teriering  with  the  possession  ol  the  prop- 
erty pending  tne  action,  and  bring  error. 
Affirmed. 

LawaoatCiiUAwajrA  jicaias,forplalntlili 
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In  «rror.  W.  H.  Darlsand  JE.  O.  Lonttf 
tor  defendant  In  error. 

LnHPKiN,  J.  The  errors  complained  ol 
are  the  refuBal  of  the  Judge  to  saataln  a 
demnrrer  to  the  equitable  petition  of  Mrs. 
Cowart.  and  the  tfKmUng  of  an  Injunc- 
tion npon  the  sworn  all^ationa  thereof. 
These  allegations  were,  of  coarse,  admit- 
ted to  be  true,  so  tar  as  the  disposition  of 
the  demurrer  was  concerned;  and  It  also 
appears  that  they  were  not  denied  or  con- 
tested by  answer  or  evidmce  b^ore  the 
Judge.  His  action  In  granting  the  Injunc- 
tion, therefore,  was  based  upon  the 
sumption  that  they  were  true,  and  we 
have  dealt  with  the  cape  accordingly. 
What  may  appear  as  the  truth  when  the 

,tri>Ter  suit  Is  tried,  we  cannot  foresee.  If 
the  statements  contaloed  In  the  petition 
before  as  are  properly  alleged  and  proved 
as  a  defense  tutbat  Bnlt,the  plaintiffs  can- 
not recover;  but  this  fact,  of  Itself,  pre* 
■enta  no  reason  for  denying  them  the  right 
to  try  their  case  upon  its  merits,  establish 
their  right  to  recover,  It  they  can,  and  re- 
quire tne  defendant  to  make  out  her  de- 
fense by  testimony.  No  action  to  which 
there  is  a  complete  defense  at  law  should 
be  enjoined  merely  because  It  may  appear 

'  to  the  judge,  on  the  hearing  of  an  equita- 
ble petition  to  restrain  its  further  prog- 
ress, that  plaintiffs  could  not  reeorerll 
the  same  state  of  facte  should  be  brought 
out  at  the  trial,  because  the  proper  time 
and  place  fur  the  development  of  the  facts 
te  at  such  trial,  and  it  is  then  and  there  the 
facts  of  the  case,  and  the  legal  rpsnlt  of 
them,  should  be  ascertained  and  decided 
by  a  Jury.  At  any  rate  a  salt  should  not, 
for  the  reason  Indicated,  he  thus  cut  off 
by  an  order  at  chambers,  and  conse- 
quently, the  order  granted  by  the  Judge 
In  this  ease  sbonld  not  operate  to  re- 
strain the  plaintiffs  trom  proceeding  with 
their  action  of  trover.  It  la  not  per- 
fectly dear  that  It  was  Intended  to  do  so : 
but,  to  free  the  matter  from  an  donbt, 
we  have  directed  that  it  shall  not  be  so 
construed  or  treated.  Asa  general  rule, 
where  equity,  for  any  proi>er  reason,  will 
Interfere  with  the  conduct  of  a  suit.  It.  will 
take  Jurisdiction  of  the  entire  case,  and  by 
final  decreefiettleaud  adjudicate tbe  whole 
controversy  between  tbe  parties.  But  In 
the  present  state  of  our  law  it  does  not 
neccesarily  follow  that  this  should  be  done 
where  equitable  relief  may  be  needed  In 
some  matter  incidental  to,  but  not  affect- 
ing, the  real  merits  of  the  litigation.  Acta 
1885,  p.  3tt.  In  the  present  case,  so  much 
of  tbe  equitable  relief  sought  by  Mrs.  Cow- 
art  as  she  is  entity  to  have  might  have 
been  obtained  by  a  plea  to  the  trover  salt 
setting  up  the  tacts  contained  Inberpetl' 
tiun,and  praying  for  an  lujunctlon  accord- 
ingly;  and  in  our  opinion,  this,  under  the 
act  of  1885,  above  r^erred  to,  would  have 
been  the  better  practice.  Consequently,  it 
the  Judge  had  seen  proper  to  deny  her 
prayer  for  injunction  on  the  ground  that 
she  might  have  obtained  it  by  such  a  plea 
as  we  have  indicated,  this  court  would 
not  have  Intwfered  with  bis  discretion  In 
so  deddJng.  It  was  not,  however,  an 
abuseof  that  discretion  to  treat  Mrs.  Cow- 
art's  petition,  so  far  as  It  sought  to  re- 


strain interference  with  herposseaslon  and 

use  of  the  engine,  as  If  it  had  been  merely 
in  the  nature  of  a  plea  to  the  action 
brought  against  her.  While  this  practice 
was  Irregular,  yet,  as  the  action  of  tbe 
court,  as  modified  by  tbe  direction  herein 
given,  really  did  eabstantial  Justice,  so  far 
as  theequltable relief  granted  IscoDcemed, 
we  do  uot  feel  constrained  to  reverse  the 
Judgment  merely  because  tbe  moae  in 
which  the  relief  was  sooglit  and  obtained 
does  not  conform  to  what  would  have 
been  the  better  and  more  regular  practice 
lu  a  ease  of  this  Ictnd.  Treating  the  peti- 
tion of  Mrs.  Cowart  as  available  only  to 
obtain  tbe  particular  equitable  relief  to 
which  she  was  eatitled,  and  as  being  In 
the  nature  of  an  equitable  defense,aDd  not 
as  available  to  dlspuse  of  the  entire  con- 
troversy, and  both  cases  being  In  the  same 
court,  and  consequently  subjt^t  to  the 
control  of  the  Judge,  his  order.  In  so  far  as 
it  restratna  the  etaertlT  from  further  inter- 
fering with  tbe  possession  and  use  of  tbe 
engine  by  Mrs.  Cowart,  may  be  sustained. 
Wedonotwisb  to  be  understood  as  giv- 
ing our  unqualified  sanction  to  this  method 
of  procedure;  but  Id  this  particular  case, 
and  in  view  of  its  epeclal  facts,  and  be* 
cause,  in  our  oplaion,  substantial  Justice 
has  been  done,  the  Judgment  may  be  al- 
lowed to  stand,  to  Uie  extent  we  have  in- 
dicated. As  the  facts  apjpeared  befora  the 
Judge  at  the  hearing,  Mrs.  Cowart  had 
virtually  paid  for  the  engine  In  cash,  and 
by  the  conversion  of  her  securities  by  Mal- 
lory  Bros,  ft  Co.;  and  this  being  true, 
there  was  no  necessity  for  taking  It  from 
her  pfMsession  by  the  harsh  process  ot  ball 
troTer.  Indeed,  there  was  no  occasion  for 
suing  her  a  c  all.  She  alleges  her  inability 
to  give  tbe  bond  required  by  law,  and 
avers  that  the  plaintiffs  will  give  the  bund 
they  are  permitted  to  give  upon  her  de- 
fault, take  the  property,  and  thus  occa- 
sion her  great  damage  and  loss  Inber  bnsi- 
ness.  Assuming  all  these  things  to  be 
true,  (which  tlM  Judge  properly  did,  tor 
the  purposes  of  the  bearing  before  him,)  it 
was  right  to  protect  Mrs.  Cowart  from  oo- 
neceseary  Injury  and  Inconvenience  by  al- 
lowing the  engine  to  remain  where  It  was. 
This  was  accomplished,  and  at  the  same 
tims  the  plalntltfB  weresuffldently  protect- 
ed by  the  t>ond  required  of  Mrs.  Cowart 
and  tbe  restraint  put  npon  her  by  the 

Judge's  order  loi4>iddlng  her  from  remov- 
ng  the  property.  Under  this  order  she 
will  be  given  an  opportunity,  without 
having  hei  business  broken  up,  to  defend 
tbe  trover  suit,  and  the  plaintiffs  therein 
are  not  injured;  for  they  will  be  allowed 
to  proceed  with  it,  and  establisb  their 
right  to  recover,  If  they  can. 
Judgment  affirmed,  with  direction. 


  (91  Oa.  107J 

FITTUAN,  Tad«^  t.  HAGANS. 

(Supreme  Court  of  Georgia.  Dec.  2,  1892.) 

CSBTIORABI  —  JURIBDIOTIOK  OF  SUPBBIOR  CoCRTS 
— RBrUBAL  OF  CODNTT  JDDGB  TO  AN8«SB~CoX- 
TEMPT— PbOOB  dure. 

If  The  Hnperior  courts  of  this  state  have 
ceneral  supemsoiy  powers  over  all  Inferior  trl- 
Dimala.   Code,  f  246.  When,  therefore,  a  pa> 
I  snt  turn  been  tried  and  convicted  in  the  conaty 
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eoQit,  and  has  p«titi<«ed  the  Judge  of  the  ra- 
peiior  court  for  a  Trrit  ot  certiorari,  and  the 
petition  iB  aauctioDed,  and  the  writ  issaed,  and 
the  judge  ot  the  ooun^  court  refuse*  to  an- 
■wer  aa  required  hj  the  wilt,  the  judge  of  the 
•uperlor  court.  In  term  time,  haa  power  to  atr 
t&ch  the  county  court  judge  for  contempt. 
Code,  »  206.  4711;  Bap.  Contempts,  >  20:  3 
Anwr.  &  Em.  Enc.  Law,  tit  "Contempt,"  780; 
Ex  parte  Camochan,  T.  V.  F.  Charlt  316; 
State  T.  Nod.  Id.  62:  Owham  t.  Luckett,  6  B. 
Mod.  638,  6S:  People  t.  Judges  of  Wett  Chea- 
ter Co.,  2  Johns.  Cas.  118;  Meldrum  t.  SsjtIb, 
1  N.  J.  Law,  237;  Mungeam  t.  Wheatley,  .! 
Eng.  Law  &  Eq.  016;  Mongeam  r:  Wheatler, 
UJur.  110. 

2.  Where  the  statute  regulating  certiorari 
from  the  county  court  in  crimioal  cases  authop- 
Izea  the  Judge  of  the  superior  court  to  Issue  the 
writ  of  certiorari  himsdf,  and  where  he  does 
issue  It  and  redtea  therdn  that  the  petition 
for  certiorari  has  been  sanctioned  and  the  writ 
Is  served  upon  the  county  court  judge,  the  lat- 
ter, when  called  upon  by  rule  to  show  why  be 
should  not  be  attaclied  for  contempt  in  falling 
to  answer  the  petition  for  certioran,  cannot  set 
up  as  a  defense  to  the  rule  that  the  writ  baa 
not  been  sanctioned.  The  recital  of  the  Judge 
la  anffident  to  show  that  It  has  be«i  aanctiimea. 
Code.  r302. 

8.  Where  a  writ  of  certiorari  In  a  criminal 
case  has  1>een  directed  to  a  county  judge,  re< 

aniring  him  to  make  answer,  and  he  refuses  to 
o  to,  and  a  rule  Is  iasned  agaiaBt  him,  it  la 
unnecessary  that  the  petition  for  the  rule  shall 
disclose  on  its  face  that  the  county  judge  Q- 
legally  or  wrongfnllT  coDTieted  and  aenteneed 
the  petitioner. 

4.  Under  the  facta  diadosed  1^  the  record, 
there  was  no  error  in  making  tha  rule  absolute. 

(SylUbus  by  the  Court) 

Error  frum  auperior  court,  Efllngbam 
coontj;  BuBBRT  Faixigant,  JndjEe> 

AppUeation  for  thim  wilts  tit  eertiormrt 
by  Robert  Hagana.  Anderson  Hag&nu,  and 
Bobert  Brower  agatnct  8.  S.  Pittman, 
Jadge  of  the  connty  court  of  Effinsbam 
county.  The  petition  was  amended  by 
■trlklng  the  names  of  all  the  petition- 
ers except  Robert  fiagans,  and  the  court 
adjudged  tbat  the  rule  as  to  bis  appUea- 
tlon  be  made  absolute,  and  respondent  an- 
awerJortbwltb,aad  the  respondsnt  brings 
error.  Affirmed. 

Tbe  following  Is  the  official  report: 

Pittman  demurred  tu  the  petition  npon 
the  gruands:  <1)  The  petition  shows  tbat 
defendant  Is  a  Judicial  officer.  Judge  u( 
a .  court  of  record,  and  as  socb  be  can- 
not Im  attached  as  In  eontempt  for  tbe 
Mcerelse  of  bis  Jodidal  disrretlon  In  tbe  per- 
formance of  his  duties  as  Jndge.  (2)  Be- 
cause the  petition  does  not  show  that  the 
petition  for  writ  of  certiorari^  wbleh  be  Is 
ruled  to  show  cause  lor  not  answering, 
has  ever  been  sanctioned  by  tbe  Judge  of 
any  superior  eourt;  and  unless  a  petition 
tor  eertionri  bus  been  duly  saoetloned, 
and  filed  in  the  proper  office,  respondent 
cannot  l^elly  be  made  to  answer  to  any 
writ  or  other  order  Issuing  therefrom,  and 
(oauded  thereon.  (8)  Because  tbe  petition 
for  rule  does  not  disclose  on  Its  tace  tbat 
deieadant  has  lll^ally  or  wrongfully  con- 
victed and  sentenced  petitioner,  nor  tbat 
defendant,  as  Jndge,  was  without  Jurisdic- 
tion to  hear,  decide,  and  sentence  peti- 
tioner. (4)  Because  tbe  petition  shows 
Uiat  tbe  rights  of  petitioners  are  several, 
and  not  Joint,  and  that  tbe  wrongs  com- 
i^lalned  of  are  several,  and  not  Joint,  and 


therefore  peltitloners  cannot  Joln-Qy  pro- 
ceed. The  Judge  of  tbe  superior  court  sus- 
tained the  demurrer,  on  the  fourth  ground 
tbereol,  wherenpun  counsel  for  petitioners 
moved  to  amend  the  rule  by  striking  ths 
names  of  all  tbe  petitioners  exeept  Robert 
Bagans.  This  amendment  was  allowed, 
and  the  cause  ordered  to  proceed  In  tbe 
name  of  Bobert  Hagans.  It  was  tben  ad- 
Judged  that  respondent  should  answer 
ioetanter.  He  did  answer,  offering  In  evi- 
dence. In  support  of  his  answer,  tbe  peU- 
tlon  filed  by  Robert  HaganstoroertJonirf, 
and  tbe  Joint  petition  for  ewtiorart  filed 
by  petltlonen.  Petitioner  offered  no  evi- 
dence, whereupon  the  presiding  Jndge  dls- 
mlBsed  the  last-named  petition  for  certi- 
orari and  adjudged  tbat  the  rule  be  mad^B 
absolute,  and  that  respondent  answer  tbe. 
writ  of  certiorari  sued  out  by  Bobert  Ha- 
gans,  Bespondeut  excepts  to  the  Judg- 
ment making  the  rule  absolute;  to  tbe 
Judgment  refusing  to  sustain  tbe  demurrer 
on  tbe  first,  second,  and  third  grounds 
thereof;  and  to  the  Jndgmentallowlng  tbe 
petition  for  rule  to  be  amended. 

Tbe  petition  forrnle  alleged:  On  Feb- 
ruary 18,  1892,  tbe  Judge  of  the  superior 
court  ot  Effingham  county  .issued  three 
several  writs  of  eertlonil,  directed  to 
tbe  Judge  of  tbe  consty  court,  requir- 
ing him  to  send  up  without  d^y  ■ 
complete  and  accurate  history  of  tha 
several  eases  against  petlUoners,  sev- 
erallytried  before  blm  on  January  25,1882, 
npon  three  several  accDsatlons,  charging 
them  severally  with  the  o^ense  of  rescu- 
ing a  prisoner.  The  three  petitions  upon 
which  the  writs  were  Issued  ««e  duty 

served  npon  the  county  Judgeon  the  

day  of  February,  ImL  Petitioners  are 
now  confined  at  bard  labor,  in  pursuance 
of  the  sentence  passed  upon- them  by  tbe 
county  Judge.  No  return  or  answer  baa 
been  made  by  him  to'  either  of  the  write 
ol  certiorari,  though  they  have  more  than 
once,  through  their  attorn^,  specially  rfr- 
quested  him  to  answer,  that  the  question 
of  the  legality  of  their  sentences  might  be 
determined,  and  they  be  released,  unlesn 
some  order  be  passed  wblcb  shall  require 
the  coulnty  Judge  to  obey  the  writs,  thex 
must  continue  indefinitely,  during  bto 
pleasure,  to  suffer  tbe  hardship  ol  Illegal 
confinement  and  servitude.  They  prayed 
tor  an  order  requiring  the  Jndge,  wltbta  a 
time  to  be  Umlted,  to  send  up  his  answer, 
etc. 

Tbe  answer  of  the  county  Judge  stated : 
No  petition  for  the  writ  of  certiorari, 
dnlysanctloned  by  eny  Jndge  of  a  superior 
court,  at  tbe  Instance  ot  Bobert  Hagans, 
has  ever  been  served  on  blm,  as  set  out  In 
the  petition.  Three  orders  Issued  by 
Judge  RoBBST  Faluuant  were  served  oa 
respondent,  requiring  him  to  answer  aa 
to  his  action,  as  the  Judge  of  the  county 
court  of  Effingham,  touching  the  trial 
and  couTietioQ  ot  the  three  petitioners  In 
that  court;  but  as  no  petition  setting  out 
the  evidence  in  or  trial  of  tbe  cases  against 
petitioners  has  ever  been,  in  connection 
with  sueb  ordsrs,  sanctloued  by  Jndge 
Falmgakt,  or  any  other  Jndge  of  a  so- 
perlor  court,  defendant  could  nut  make 
any  answer,  legally,  to  such  petition  for 
oar^rsrf.  A  short  time  after  said  ordeca 
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of  JadRe  Falugant  were  served  on  re- 
■poodent.  a  petition,  dniy  saactloned  by 
jQdfce  Faluoant,  at  the  instance  of  the 
Hasans  and  one  Buddy  Ck)lemaa,  was 
filed  in  ttae  office  of  theclerkof  thesuperlor 
coart,  and  a  writ  of  certiorari  baa  duly 
been  iRsatfd  by  soeb  clerk,  directed  to  de- 
fendant, reqalrlug  him  to  answer  tberetu 
at  tbie  -tern:  of  the  conrt,  to  which  last- 
named  writ  defendant  will  answer,  as  by 
law  reqnlred.  It  1b  not  true  that  petition- 
ers have  been  lUefcallyand  improperly  con- 
Tlcted,  but,  on  tb^  contrary,  were  duly 
convicted,  after  a  fair  and  impartial  trial. 
It  la  not  true  that  respondent  baa  refused 
to  obey  or  disregard  any  lawful  orders  to 
him  directed,  etc. 

The  petition  of  Bobert  Hagrana  for  oer> 
tlorarl,  oOered  in  evidence  by  respondent, 
was  as  follows:  On  January  26, 18^2,  he 
was  tried  at  a  special  session  of  the  county 
court  of  Efflnsbam  upon  an  accusation 
ebarxing  blm  with  rescolng  a  prlsonw. 
He  bad  not  been  arrested  nor  notified  un- 
til that  inornlna;.  Without  ashing  him 
any  qaeations  In  reference  to  Indictment 
or  trial  by  Jury,  and  without  the  waiver 
by  him  of  anything,  the  Judge  ordered  the 
trial  to  proceed  before  him  without  a  Jury 
and  petitioner's  approval  or  consent, 
and.  wltfaoatallowlnffblm  an  opportuni- 
ty to  obtain  coansel,  anpolnted  one 
Hodges,  who  Is  not  a  lawyer,  and  who  Is 
utterly  unskilled  In  tbe  law,  to  defend  po* 
titlqner.  After  tbe  Introduction  of  evi- 
dence Immaterial  to  be  set  out  here,  the 
Jndge  of  the  county  court  rendered  judg- 
ment ol  guUty  against  petitioner, and  sen- 
tenced blm  to  pay  a  fine  of  91C0,  or  to  have 
labor  tor' 12  months.  The  trial  was  not 
conducted  In  the  face  of  the  country.  Tbe 
usual  place  of  boldlog  the  sessions  of  tbe 
county  court  Is  In  tbe  courthouse.  In  tbe 
court  room,  where  the  superior  court 
holds  Its  sessions,  and  where  the  ar.com- 
modatlonsforthe  public  are  ample;  but 
on  this  occasion  tbe  Judge  convened  bis 
court  In  one  ol  the  smaller  rooms  of  tbe 
courthouse  building,  where  there  was  no 
adeq  u  ate  accom  mod  a  tlon  pro  vlded  tor 
Boectators  who  might  desire  to  attend  the 
trial;  and,  In  point  of  fact,  a  number  of 
persons,  resident  in  tbe  county,  and  desir- 
ous of  attending  the  trial,  were  prevented 
from  doing  so,  and  were  excluded  from  the 
session  of  the  court,  the  door  to  the  room 
being  closed,  and  admittance  refused  them 
opott  tbeir  express  application  for  admis- 
sion. Tbe  Judgment  of  the  court  finding 
petitioner  guilty  was  erroneous  and  void, 
upon  tbe  following  grounds:  Tbe  court 
and  Judge  thereof  were  Incnmpetont  and 
without  Jurisdiction,  because  tbe  Judge 
wasdlsqaaliQed  by  Interest,  and  the  court, 
as  organized,  Is  an  Illegal  and  uncoDStl- 
tntJonal  tribunal.  In  that,  as  organized, 
no  provision  Is  made  for  the  compensation 
of  ttae  Judge,  except  that  he  is  to  receive 
tor  bis  services  In  criminal  cases  such  costs 
as  may  be  assessed  against  deleudants 
therein,  in  accordance  wltb  the'provislons 
of  chapter  4,  tit.  6,  pt.  1.  of  tbe  Code.  No 
salary  has  been  recommended  by  tbe 
grand  Jury  of  tbe  county  since  the  organi- 
sation of  tbe  court,  and  the  Judge  is  there- 
fore directly  interested  in  the  issue  of  every 
^mlnal  case  tried  by  talm,  because  section 


2R1  of  tbe  Code  attempts  to  authorise  him 
to  receive  and  retain  as  his  compensation 
tbe  costs  prescribed  In  such  cases.  The 
court  is  an  Illegal  and  unconstitutional 
tribunal,  for  tbe  further  reason  that  tbe 
act  of  October  5, 18S5,  creating  said  costs, 
is  Itself  nncunstitutional,  because  In  con- 
flict with  tbe  first  paragraph  of  the  fourth 
section  of  ttae  first  article  of  tbe  constitu- 
tion; there  being  at  tbe  time  of  tbe  pas- 
sage of  tbe  act  a  general  law  of  force  in  tbe 
state  in  which  provision  had  been  made 
for  tbe  establishment  of  county  courts, 
embodied  In  section  279  of  the  Code.  At 
tbe  time  of  appointment  of  said  county 
Judge,  first  after  the  passage  of  the  act, 
no  grand  Jury  ol  the  county  bad  by  a  ma- 
jority so  recommended.  Tbe  Judge  erred 
In  convening  tbe  court  In  the  room  men- 
tioned, and  In  closing,  or  having  closed, 
or  allowing  to  be  closed,  tbe  door  of  tbe 
room  where  tbe  trial  was  bad,  during  Its 

Erogresst  and  in  excluding,  or  aUowIng  to 
e  excluded,  dtlsens  of  tbe  county  who  d» 
sired  to  be  admitted.  He  also  erred  In  de> 
nylng  petitioner  an  opportunity  to  obtain 
counsel,  and  In  appointing  Hodges  to  rep- 
resent  petitioner,  for  such  appointment 
was  a  practical  denial  to  blm  of  tbe  bene- 
fit at  coansel.  He  also  erred  In  proceeding 
with  tbe  trial  wltbont  a  Jury,  without 
any  waiver  of  petitioner's  right  to  s  Jury, 
and  without  ashing  him  If  be  demanded 
Indictment.  Attached  to  this  petition  was 
a  writ  of  certiorari,  signed  by  tbe  Judge  of 
tbe  superior  court  on  February  13,  1883, 
and  by  tbe  clerk  of  the  superior  court  on 
February  16. 1892.  The  Joint  petition  for 
eeitiorah,  which  tha  bill  of  exceptions 
states  was  offered  In  evidence,  and  whjeb 
the  Jndge  dismissed,  does  not  appear  In 
the  record,  although  It  Is  specified  la  tbe 
bill  of  exceptions  as  material  to  be  trans- 
mitted to  this  court. 

J.  G.  &  D.  B.  caark,  for  plalntltl  In  error. 
A.  C.  Wright  and  Pope  Barrow,  for  defend- 
ant In  error. 

Pbb  CnwAH.  Jodgment  afSnned. 


m  Va.  624) 

GIBSON  et  DX.  V.  GREEN'S  ASM'R  et  sL 
(Supreme  Oouit  of  Appeals  of  'nrglnla.  Jan, 
6,1893.) 

Tbubt  Dbbd— Injdnctiox  aqaikst  Sals— Juds- 

XXKT  ON  BOTtD  SrCDR  BD— MERQSIt--STATUTa  OV 

LiuiTATioNS — Bill  or  Rbtibv. 

1.  Where,  In  an  action  to  enjoin  a  sale  un* 
der  a  truBt  deed  on  the  tn^omid  that  it  has  becsi 
meived  In  a  judement  on  the  bond  secored  by 
it,  we  bill  not  only  faila  to  plead  the  statute  <xf 
limitationg  as  to  the  Judsmeat,  bat  prays  that 
the  parties  entitled  to  it  oe  reqnlzed  to  enforce 
It  In  the  asaa)  way,  tha  statute  Is  not  avsUaUe 
on  aiqpeal. 

2.  A  trost  deed  given  to  secure  the  pay- 
mMit  <rf  a  bond  is  not  affected  \xt  the  renmtlOD 
of  a  jodgmeat  on  the  bond,  since  the  original 
debt  u  not  thra^by  merged,  bat  only  the  lorm 
of  the  eridence  of  uie  debt  chaoged. 

8.  In  Buch  case  tJie  remedy  in  eqnlty  to  «i- 
force  the  Hen  of  the  trost  deed  la  not  affected 
by  any  IftPBe  of  time  short  of  a  period  sufBcient 
to  raise  the  presumption  Of  payment. 

4.  Where  in  sQch  action  a  resettlement  is 
asked  of  the  accounts  of  defendants*  testator  as 
administrator  de  bonia  non  because  of  the  re- 
cent diBcov»y  of  a  reo^t  showing  asseCa  od' 
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ftcoowited  for,  and  It  tnpeais  that  all  the  par- 
tin  vera  partiefl  to  a  former  suit  against  dfr 
ceased'*  acunlnistroton,  In  wUch  It  was  charsed 
that  deceased  had  not  fnlly*  accounted  for  the 
awets.  the  judgment  in  the  latt^  case  Is  res 
judicata. 

5.  Where  one  of  onnplainanta  Is  the  a*- 
■ignee  of  plaintiff  in  the  former  SlUt.  the  bill 
eanuot  be  treated  as  a  bill  of  cevlew,  sinoe 
sach  bill  does  not  Ue  fiv  asdgnees. 

Appeal  Irom  circuit  court*  Colpeper 

county. 

Action  by  J.  C.  Glbaoa  and  wife  against 
T.  Ambler  Brooks,  administrator  de  boala 
ion  with  tbe  will  annexed  of  John  Cook 
dreen,  deceased,  and  others,  to  enjoin  tbe 
•ale  ol  certain  laud  under  a  trust  deed  ex- 
ecuted by  Mrs.  Gibson  and  Lacy  B>  Shack- 
ellurd  to  secure  a  bond  to  James  W.  Green, 
admluistrator  de  bonts  aoa  of  F.  J. 
Thompson,  deceased,  who  assigned  to  de- 
fendants' testator,  and  for  a  resettlement 
of  tbe  accounts  of  John  Cook  Green  us  ad- 
ministrator de  bouls  Don.  From  a  Judg- 
ment for  defendants,  plalntiOs  appeal. 
Affirmed. 

Judgment  was  obtained  on  the  bond  In 
1876.  The  bill  alleged  that  the  debt  se- 
cured by  the  deed  of  trust  bad  been  merged 
In  tbe  Judgment,  and  that  the  deed  of  trust 
bad  consequently  been  exttngulsbed. 

J.CGlbaon  and  Jnines  Ljroaa.lor  appel- 
lants. 0.  D.  Oraj,  tor  appellees. 

Lewis,  P.  In  tbe  petition  for  appeal 
the  point  Is  for  the  first  time  made,  that 
not  only  was  tbe  debt  secured  by  the  deed 
of  trust  merged  In  the  Judgment,  but  that 
the  Judgment  Is  barred  by  tbe  statute  of 
limitations;  and  on  this  ground  It  Is  eon- 
tended  that  tbe  Injunction  ought  to  bare 
been  perpetuated.  This  position  Is  un- 
tenable. In  the  first  place,  no  mention  of 
tbe  statute  Is  made  In  the  pleadings,  and 
nothing  Is  better  settled  than  that  the 
statute,  to  be  availed  of,  must  be  pleaded. 
Hickman  r.  Stout,  2  Leigh,  6;  Bmlth  r. 
Hutchinson,  7H  Va.  683.  Indeed,  not  only 
was  tbe  statute  not  relied  on  in  the  court 
below,  but  tbe  amended  bill  prays  specifl- 
eally  that  proceedings  under  the  deed  ot 
trust  be  enjoined,  and  that  the  parties  en- 
titled to  tbe  Judgment  be  required  to  en- 
force It  in  the  usual  way.  It  is.  moreover, 
a  general  rule,  universally  rceognised.  that 
a  decree  has  to  be  foundra  on  the  Mttegnt*, 
as  well  as  the  probata  of  tbe  cane;  otber- 
wlWj  the  pleadings,  Instead  ot  being  a 
shield  to  protect  parties  from  surprise, 
would  be  a  snare  to  entrap  them.  Put- 
nam T.  Say,  22  Wall.  60;  Mundy  t.  Vaw- 
ter,  8  Grat.  618;  1  Bart.  Ch.  Pr.  260.  But. 
according  to  tbe  rule  estahllsbed  in  Vir- 
ginia* tbe  debt  was  not  merged  In  the 
Judgment,  nor  was  tbe  deed  ot  trust  secu- 
rity in  any  way  aflWted  by  the  Judgment. 
Undoubtedly  the  bond— tbe  urlKfual  evi- 
dence otthe  debt— was  merged  In  tbe  judg- 
ment; but  tbe  character  of  the  debt  was 
not  changed ;  that  remained  the  same. 
This  court  has  repeatedly  called  attention 
to  tbe  distinction  between  a  mortgage, 
deed  ot  trust,  and  a  Tendor's  lien,  and 
mere  personal  securities  for  tbe  payment 
of  money,  of  any  class  or  grade  whatever; 
and  tbe  rule  bas  been  recognized  that  no 
change  in  the  evidence  of  the  debt,  or  any- 
thing abort  ot  actual  payment  or  an  ex- 


press release,  will  operate  to  dfscharge 
the  lieu ;  that  the  latter  remains  until  the 
debt  is  satisfied,  and  is  not  affected  by  a 
Judgment  at  law  mei^ng  the  original  evi- 
dence of  the  debt.  2  Jones,  Mortt;.  S  924; 
Hanna  t.  Wilson,  8  Orat.  243;  Coles  v. 
Withers,  88  Grat.  186;  Bowie  v.  Poor 
School  Soc.Tlt'Va.W;  Rtlmpaon  v.  Bishop, 
82  Va.  190.  Accordingly,  it  bas  been  ex- 
pressly decided  that  although  the  evidence 
of  the  debt  has  been  merged  in  a  Judg- 
ment, and  although  the  Judmgent  is  ac- 
tually barred  by  tbe  statute  ot  llmlta- 
tioaa,  yet  ths  remedy  In  equity  to  en- 
force the  lien  is  not  affected  by  any  lapse 
of  time  short  of  the  period  sufflcient'to 
raise  the  presumption  of  payment.  Pax- 
ton  v.  Rich,  86  Va.  878,  7  S.  £.  Bep.  631; 
Bank  v.  Quttschllck,  14  Pet.  19.  As  to  tbe 
prayer  of  the  ameuded  bill  for  a  resettle- 
ment of  the  administration  accounts  of 
John  Cook  Green,  deceased,  that  Is  lully 
met  by  tbe  plea  of  najudieatm.  Tbe  rery 
matters  thus  sought  to  be  litigated  were 
In  Issne  In  the  suit  of  Green's  Adm'rv. 
Thompson,  84  Va.  876, 6  8.  E.  Bep.  5b7,  (de- 
cided here  In  January,  18SS,)  to  which  salt 
all  the  parties  to  tbe  present  suit  were 
parties.  In  that  case  the  bill  charged  that 
tbe  administrator  had  not  fully  acconnt- 
ed  tor  all  tbe  assets  that  went  Into  his 
bands,  and  tbe  circuit  court  ordered  an  ac- 
count to  be  taken.  In  couformlty  with  tb^ 
prayer  ot  tbe  bill;  but  this  court,  on  ap- 
peal, reversed  the  decree,  and  dismissed 
the  bill,  not  only  on  the  ground  of  laches 
and  lapse  of  time,  but  becnuse  tbe  record 
itself  showed  tbe  correctness  of  the  settled 
accounts.  The  api^lants,  having  been 
parties  to  that  salt,  are  bound  by  the  de- 
cree therein,  and  cannot  now.  In  an  Inde- 
pendent suit,  reopen  what  was  finally  set- 
tled by  that  decree.  Theresult,  moreover, 
would  be  the  same  were  the  amended  bill 
in  this  case  treated  as  a  bil>  of  review,  on 
tbe  ground  ot  newly-discovered  evidence, 
There  is  no  distinct  allegation  as  to  when 
the  receipt  relied  on  was  first  dlscoTsred, 
nor  is  it  alleged  that  by  the  use  of  reason- 
able diligence  it  could  not  have  been  pro- 
duced in  time  to  have  been  ased  In  the 
original  cause;  nor  does  It  contain  any- 
thing which  could  have  produced  a  dlttemn  t 
result  had  it  been  brought  forward  In  time. 
But  the  amended  bill  cannot  be  treated  as 
a  bill  of  review.  Tbe  female  complainant, 
so  tar  as  the  prayer  tor  a  resettlement  of 
the  administration  accounts  Is  concerned. 
Is  claiming  as  the  assignee  of  Samuel  W. 
Thompson,  the  pluinti!  in  tbe  Thompson 
suit,  and  a  bill  of  review  does  not  lie  for 
assignees.  Tbompiiou  Maxwell,  95  0. 
S.  891;  Armsteud  v.  Bailey.  88  Va.  242.  2 
S.  E,  Rep.  8S.  Decree  affirmed. 


(89  Va.  ESS) 
MATTHIAS  T.  WARRINGTON. 
(Scvrma  Court  of  Appeals  of  YiriAnla.  Jan. 

12, 18Q3.) 

BFBOinO  PSRIOHHANOK— PsAonos— QaasBAi. 

Relief. 

Whero  the  paramount  object  of  a  blU  for 
mecific  performance  is  to  secure  the  repayment 
of  money  loaned  for  the  purchase  of  land, 
which  defendant  has  agreed  to  r^y  in  annual 
Installmentfl;  and  Bperlnc  performance,  which  is 


Digitized  by 


Google 


NOBBIS  «.  LAKE, 


668 


cnir  K>ught  u  ft  meani  to  the  eaA,  has  been 
n  ndered '  practicallT  useless  by  the  expiration 
of  the  entire  time  for  payment,  the  court  may, 
ccder  ft  pimyer  for  general  rdOef.  ocecnte  the 
agreem«it  by  nuUdnz  the  debt  a  charge  on  the 
land,  and  ordering  tue  land  if  the  debt  be 
not  paid  by  a  girui  time. 

Appeal  from  circuit  court,  NansemonO 

coanty. 

Bill  by  Angelloe  Matthias  aealoat  Waiv 
rinfctoD  for  specific  performance.  Decree 
(lIsmiBSlng  the  bill.  Flaintltf  appeaJs.  Re- 
Tersed. 

H.  H,  Preutia  and  W.  J.  KUby,  for  appel- 
lant.  R.  fl.  R&wlB,  lor  appellee. 

HiNTON,  J.  It  appeani  from  the  record 
that  on  the  Ist  of  January,  1886,  the  de- 
feadnnt,  Warrlnston,  borrownd  of  Ange- 
llne  Matthias  the  sum  of  fMO,  part  ol 
which  was  advanced  for  her  by  Henry  A. 
Morgan,  with  which  to  purchase  a  tract 
of  land  from  one  Smith,  which  said  sum 
of  mon«y  waa  to  be  returned  within  a  rea- 
sonable time,  with  Interest  from  date, 
and  to  t>e  secured  by  a  deed  of  trnst  on 
said  land.  The  farm  waa  hought  and 
paid  for  with  said  money,  and  s  deed  tor 
same  was  executed  to  said  Warrington, 
and  delivered  to  Morgan,  to  be  held  until 
Warrington  should  execute  the  deed  of 
trust,  which  be  never  did.  alleging  that 
the  terms  of  the  deed  of  truat  whirb  was 
drawn  by  Morgan  were  not  conformable 
to  the  agreement.  Sabaeqnently.as  It  ap- 
pears to  the  court,  this  agreement  was 
changed,  and  Watrington  was  allowed  six 
years  within  which  to  pay  off  the  debt  In 
as  many  annual  installments,  bat  this 
agreement  Warrington  also  refused  to 
carry  out,  alleging  that  the  whole  sum 
waa  payable  in  aoUdo  at  the  end  of  the 
six  years,  unlesii  bp  pleased  to  pay  some 
part  thereof  along  with  the  Interest,  which 
waa  payable'annually.  Warrington  hav- 
ing failed  to  pay  either  principal  <ir  inter- 
est, Mrs.  Matthias  filed  her  bill  in  Novem- 
ber. 1887,  to  have  the  agreement  specifical- 
ly exeented.  The  Ipamed  ]udge  of  the  cir- 
cuit coort  ol  Nansemond  county  did  not 
regard  this  as  a  case  for  specific  execution 
of  a  contract,  and  on  the  10th  day  of  Octo- 
ber. lS8d,  dismissed  the  blU.  From  tblti  de- 
cree the  present  appeal  Is  taken.  But,  as 
the  time  within  which  a  specific  execution 
of  the  contract  could  be  of  any  practical 
benefit  expired  with  the  six  years,  the  ques- 
tion now  is  whether  this  court  cannot, 
under  the  prayer  for  general  relief,  afford 
tfaeappellant  somerellef;  and  upoua  care- 
ful consideration  of  the  subject  tht  court 
Ib  of  opinion  that  It  may.  Of  course,  a 
conrt  of  chancery  cannot,  under  a  prayer 
for  general  relief,  afford  relief  inconsistent 
with  the  plain  object  of  the  bill.  But  in  a 
ease  Uketbe  present,  wheretbe  paranionnt 
object  of  the  bill  la  to  secure  and  obtain 
the  repayment  of  the  money  loaned,  and 
specific  execution  of  the  contract  waa  only 
Bought  as  a  means  to  the  end,  and  where 
the  specific  execution  of  the  contract  has 
been  rendered  practically  aseless  by  the 
debtor,  we  thiok  it  competent  for  the 
court  to  go  on  and  practically  execute  the 
agreement  by  making  the  debt  a  charge 
opon  the  property*  and.  as  the  time  tor 
the  payment  ol  the  money  faas.  even  upon 


the  debtor's  own  showing,  expired,  re- 
quiring the  land  to  be  sold  if  the  money  la 
not  paid  bya  given  day.  That  the  justice 
uf  the  case  will  be  subserved  by  this  course 
la  perfectly  patent,  while  It  Is  equally  ob- 
vious that  the  adoption  of  a  dlEfereot 
coarse  would  result  in  a  delay,  and  possi- 
bly the  loss  ol  part  ol  the  money  to  the 
creditor  without  any  fault  on  her  part. 
Accordingly  the  decree  of  the  circuit  court 
must  be  reversed,  and  a  decree  entered 
here  In  conformity  with  this  opinion. 


(8»  Ta.  eU) 

MORfilS  V.  LAKE  et  aL 
(Stqmme  Oourt  of  Appeals  of  Vlr^ida.  Jan. 

5,  1893.) 

TansT  DsED— Validitt— Uncbrtaistt  iit  Amount 
OF  Dbbts  Sbcdkbu  — PoaTFONKHBHT  or  Sua— 

POSSBBSION'  KBT1.1HID  Bt  GBANTOB  —  RBCBIVBS 
— APPBAI.A.B1.B  UBDBB. 

1.  A  trust  deed  conveying  land  and  persouf 
ftl  property  waa  given  to  secure  certain  debts  duo 
from  the  grantor  to  specified  persons,  "the 
amount  whereof  cannot  now  be  accurately  stat- 
ed, but  believed  to  be  about  the  sum  of  *  " 
and  to  other  named  persons  "of  about 


The  deed  provided  that  the  trustees  "sbaa,  with 
all  conTenient  dispatch,  proceed  to  aecertain  ac- 
curately the  amount  of  said  several  debts,"  and 
**if  default  be  made  by  the  grantor  in  the  pay- 
ment of  said  debts,  or  either  of  them,  when  the 
amounta  thereof  are  so  ascertained,"  at  the  re- 
quest of  creditors  the  trustees  shall  sell  the 
property  for  cash,  the  grantor  in  the  mean  time 
to  remain  In  possession.  Held,  that  such  deed  ia 
not  fraudulent  on  its  face,  since  fraud  is  not 
necessarily  presumed  from  the  provisions  post- 
poning the  saJe  for  a  reasonable  time,  and  re- 
serving to  the  grantor  the  use  of  the  projierty  In 
the  mean  time. 

2.  Such  deed  Is  not  fraudulent  because  the 
exact  amount  of  the  debts  is  not  accurately 
stated. 

3.  There  Is  nothing  on  the  face  of  such  deed 
to  warrant  the  inference  that  the  amount  of  the 
debts  cannot  be  accurately  ascertained  within  a 

reasonable  time. 

4.  Nor  is  snch  deed  fraudulent  because 
there  can  he  no  sale  until  one  or  more  of  the 
creditors  require  It  and  the  property  is  thereby 
indefinitely  locked  up,  ^ace  In  case  of  undue  de- 
lay a  court  of  equity  would  compel  the  execu- 
tion of  the  trust. 

5.  The  provision  in  such  deed  requiring  a 
sale  for  cash  ia  not  a  badge  of  fraud,  since  Code, 
S  2442,  provides  that,  lu  cases  in  which  tbe  deed 
does  not  otherwise  provide,  the  sale  shall  be  for 
cadi. 

6.  In  an  action  by  a  junior  judgment  credit- 
or to  set  aside  a  trust  deed,  and  for  the  appoint- 
ment of  a  receiver,  on  the  grounds  (1)  that  it 
was  fraudulent  on  its  &ce,  and  (2)  fraudulent 
in  fact,  the  coiu^  refused  to  appoint  a  receiver, 
but  directed  the  trustee  to  execute  'the  trust, 
and  referred  the  cause  to  a  commissioner  to  take 
an  accoiint  of  liena.  To  the  rqrort  of  the  oom- 
missioser  sustaining  the  validity  of  the  lien^ 
plaintiff  excepted,  on  the  ground  that  the  dwd 
and  the  debts  secured  were  fraudulent.  Hie 
court  without  deciding  whether  or  not  the  deed 
was  fraudulent  in  fact,  but  being  of  the  opln* 
ion  that  it  was  not  fraudulent  on  Its  nee, 
overruled  "all  tha  exceptions  which  are  incon- 
i^tteut  with  this  view,"  and  recommitted  the  re- 
port to  the  commisaioner,  to  consider  it  touching 
the  debts  mentioned  in  the  exceptions,  with  au- 
thority to  TP-examine  any  witnesses  and  take  ad- 
ditional evidence.  Hdd,  that  such  order  was 
appealable,  since  it  decided  that  the  deed  was 
not  fraudulent  p«>  se;  thus  overruling  one  of  the 
grounds  on  which  relief  waa  ariced.  ■ 

7.  Wh«r^  in  such  cftsa,  at  the  time  a  nu^ 
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ti<A  for  a  reodnr  li  mad^  no  eWdenoe  haa  been 
taken  to  ahow  that  Buch.  deed  waa  frandaleDt  In 
fact,  and  It  upeara  that  tha  undiQnted  debta 
wUeh  ara  mSat  to  plaintiff's  jndcmant  exceed 
tha  aanaaed  Talue  of  the  land,  and  that  flie  pro* 
ceeda  of  the  petacKialtsr  are  nndn  the  eontrd  of 
the  court,  U  la  not  error  to  refnae  to  appcdnt  a 
recelTar. 

Appeal  from  drcuit  conrt,  Fauqnler 

coiiDty. 

Actlun  by  H,  D.  B.  Nnrrie,  a  Jadgment 
creditor,  agaiost  W.  H.  Lake  and  othera, 
to  set  aside  a  deed  of  trust  and  for  the  ap- 
pointment of  a  receiver.  From  an  order 
deciding  that  the  deed  was  not  fraudulent 
on  its  (ace,  refusing  to  appoint  a  receiver, 
and  referring  the  cause  to  a  commissioner, 
plaintiff  appeals.  Affirmed. 

The  deed  excuted  before  ttaa  recovery  of 
the  Judgment  conveyed  certain  land  and 
personal  property  to  secure  **to  William 
H.Lake  a  deotdue  to  him  by  the  said  Wil- 
liam H.  Lake,  the  amount  whereof  cannot 
now  be  accurately  stated,  bat  believed  to 
be  about  the  sum  of  $2,000;  to  Theodore 
Triplett  a  debt  due  to  bim  by  the 
grant<ir,  the  amount  wbereof  cannot  now 
be  accurately  stated,  but  the  principal  of 
which  is  believed  to  be  about  t2,«00;  to 
J.  A.  Cfaappeiear  a  debt  of  about  9648,  doe 
by  bond  or  note,  on  which  thesald  William 
H.  Lake  and  Theodore  M.  Triplett  are 
sureties;  to  Bobert  Bayly  a  debt  of  about 
f3,200.  due  by  the  grantor,  on  which  the 
said  William  H.  Lakeis  surety ;  and  a  debt 
due  to  Shacklett  &Ffelfer  for  about  (SOU, 
due  by  note  and  open  account."  It  pro- 
vided that  the  trustees  "shall,  with  all 
convenient  dispatcb,  proceed  to  ascertain 
accurately  the  amount  of  said  several 
debts, "and  "U  default  be  made  by  the 
grantor  in  the  payment  of  said  debts,  or 
either  of  them,  when  the  amounts  thereof 
are  so  ascertained,  then,  or  so  soon  after 
tbe  happening  of  such  default  as  the  said 
creditors,  or  either  of  them,  may  require, 
it  shall  be  the  duty  of  the  truBtees"  to  sell 
the  property  for  casta ;  the  grantor  to  con- 
tinue In  its  possession. 

J.  W.  Foster,  inr  appellant.  Brooke  ^ 
Scott,  lor  appellees. 

Lkwis.  p.  a  preliminary  question  has 
been  raised  as  to  the  Jurisdiction.  The  ap- 
pellees Insltit  that  the  appeal  ought  to  be 
dlsmlsaed  as  having  been  Improvideutly 
awarded ;  but  we  nre  of  opinion  that  the 
deereeol  the20thof  April,  1881, adjudicates, 
to  a  certain  extent,  the  principles  of  the 
cause,  and  Is  therefore  an  appealable 
order.  Code,  fi  3454.  It  decides  that  the 
deed  Is  not  fraudulent  perse,  thus  nver< 
ruling  one  of  the  grounds  upon  which  re- 
lief Is  prayed  for  In  tbe  bill ;  and  the  ap- 
peal from  that  decree  brings  up  all  the 
prior  proceedings  in  tbe  cause.  The  mo- 
tion to  dismlin  must  therefore  be  over- 
mled. 

Tbe  first  error  assigned  is  the  refusal  to 
appoint  a  receiver,  and  tbe  second  Is  that 
there  was  error  lu  holding  that  the  deed 
is  not  fraudulent  on  its  face.  We  are  of 
opinion  that  thrae  asflKnments  are  not 
well  taken.  The  principle  relied  on  by  the 
appellant— vli.thatthe  reservation  by  tbe 
grantor  In  a  deed  of  trust  of  a  power  ade- 
quate to  the  defeat  of  the  avowed  pnr- 
poaea  of  the  deed  vitiates  the  dead  aa  to 


any  cr«>dttor  thereby  postponed— la  ad- 
mitted, but  the  present  case  la  not  within 
tbe  Influence  of  this  principle.  Tbe  pro- 
vision of  the  deed  leaving  the  property  In 
thegrantor'sposBesBinn  until  sale  in  made 
is  not  of  itsell  evidence  of  fraud,  nor  does 
the  deed  reserve  to  the  grantor,  aa  in 
Lang  V.  Lee,  S  Band.  410,  Parry  v.  Bank, 
27  Orat.  7fi5,  and  other  casea,  tbe  power 
uf  sale,  or  any  other  power  Ineooipatlble 
with  the  avowed  parposes  of  the  deed. 
Fraud  in  such  a  case  Is  never  to  be  prp- 
sumed,  unless  tbe  terms  of  the  Instrument 
preclude  any  other  inference;  and  this 
court  has  repeatedly  held  tbatlraud  la  not 
an  irresistible  Inference  from  a  provision 
in  a  deed  of  trost  postponing  a  sale  lor  a 
reasouoble  length  of  time,  and  reserving 
the  use  of  the  property  to  tbe  grantor  In 
the  mean  time.  In  such  a  case  any  interest 
so  reserved  which  Is  subject  to  tbe  gran- 
tor's debts  Is  uot  withdrawn  from  the 
reach  of  creditors,  but  may  be  snbjeeted 
in  any  appropriate  proceeding  for  that 
purpose.  Dance  r.  Seaman,  11  Orat.  778; 
Slpe  V.  Earman,  26  Grat.  563;  Qrockeo- 
brough  V.  Brockenbrough,  SI  Grat.  680; 
Young  v.wnUs,  82  Va.  291;  Paul  v.Bangta, 
86  Ya.  966,  9  S.  E.  Rep.  829.  The  truateee, 
moreover,  In  the  present  case,  are  exprpfwly 
required  to  proceed  with  all  convenient 
dispatcb  to  ascertain  tbe  amonnt  of  tbe 
several  debts  secured  in  the  deed,  and 
then,  or  whenever  thereafter  any  one  or 
more  of  the  aecoved  creditors  may  reqnlre 
it,  to  sell  the  property  conveyed  at  public 
auction.  There  Is  nothln'ti:  on  the  face  of 
tbe  deed  to  warrant  tbe  inference  that  tbe 
amount  of  the  debts  cannot  be  accurately 
ascertained  within  a  reasonable  time,  nor 
does  the  fact  that  the  exact  amount  of  tbe 
debts  Is  not  stated  render  tbe  deed  frandn- 
lent  perm.  Eeagy  v.  Trout,  Ki  Va.  890, 7 
S.  E.  Rep.  329.  Nor  Is  there  auy  force  In  the 
suggestion  that  the  property  Iti  Indeflnltely 
locked  up, because  there  can  be  no  sale  un- 
til one  or  more  of  tbe  i-reditors  require  It.; 
for  It  is  not  to  be  presumed  that  tbe  cred- 
Itors  will  bp  unmindful  of  their  rigbta,  or 
otherwise  than  prompt  in  assOTtlng  them. 
But,  be  that  as  It  may,  the  decisions  of 
this  court  are  numerous  (several  of  which 
have  been  already  cited)  In  which  atmllar 
provisions  in  deeds  have  been  sostalned; 
and  it  la  clear,  besides,  on  principle,  that 
in  case  of  any  undue  delay  a  court  of 
equity  would  compel  the  execution  erf  the 
trust,  and  decree  the  snrplaa,  it  an  y,  aftw 
paying  the  debta  seeurvd  in  the  deed,  to 
those  entitled  thereto.  Another  Inference 
of  fraud  is  sought  to  be  deduced  t>y  the 
appellant  from  the  provialon  requiring  a 
salefor  cash ;  but  it  would  be  most  remark- 
able to  bold  that  of  Itself  a  badge  of  fraud, 
when  anch  are  the  terms  prescribed  by  the 
statute  in  cases  in  wbleh  the  deed  does  uot 
otherwise  provide.  Code,  S  2443.  Tbe  ctr> 
cult  conrt.  therefore,  rightly  held  that  the 
deed  Is  not  fraudulent  on  Its  face, and,  this 
being  so,  there  was  clearly  no  error  lo 
overruling  tbe  motion  for  a  receiver. 
When  the  motion  was  acted  on,  no  evi- 
dence bad  been  taken  tending  to  prove 
fraud  in  fact,  and  the  motion  waa  not  re* 
newed  after  tbe  return  of  tbe  report  of  tbs 
commissioner  and  the  evldeniea  aceum* 
panylng  it. 
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Tbe  appointment  of  a  receiver  Is  not  a 
matter  of  right,  bat  ol  dlBcretluD«  to  be 
governed  by  tbe  clrcDmatancea  of  the  case, 
one  ol  wblch  clrcDinBtanceB  1b  tbe  proba- 
blUty  o!  the  plalD  tiff's  being  ultimately 
entitled  to  a  decree.  Ic  la.  moreover,  a 
power  always  to  be  exercised  wltb  caa- 
tioo,  and  oerer  except  In  a  strong  case. 
Tbe  general  mle  Is  to  refuse  an  interlooa- 
tory  application  (or  a  receiver  unlew  tbe 
plaintiff  presents  at  least  a  prtma  facie 
ease,  and  tbe  eoortls  aatlsfled  that  there 
Is  Imminent  danger  of  loss.  Moreover, 
In  tbe  present  case,  tbe  andispoted  debts 
prior  to  the  appellant's  Jadgment  exceed 
In  amoant  the  assessed  value  of  the  land, 
and  the  proceeds  of  tbe  personalty,  which 
was  Hold  under  decree  In  tbe  cause,  are 
under  tbe  control  ol  tbe  eonrt;  so  that  in 
any  point  ol  view,  for  augbt  the  record 
shows,  tbe  appellant  was  nut  prejudiced 
by  the  refosul  to  appoint  a  receiver. 
Whether  tbe  deed  is  fraudulent  In  fact,  or 
whether  tbe  debts  excepted  to  are  2>on« 
ffde  and  recoverable  In  this  suit,  are  ques- 
tions which  have,  not  as  yet  been  passed 
on  by  the  lower  court.  *  As  to  these  mat- 
ters the  court.  In  the  exercise  of  a  discre- 
tionary power,  recommitted  the  report 
for  further  inqnlry ;  and  of  this  action  the 
appellant,  under  the  circumstances  of  tbe 
ease,  baa  no  right  to  complain. 

Oeerss  affirmed. 


(89  Va.  EOS)  . 

OABTER  T.  H0T70H  et  sL 
(Sopreme  Court  of  Appeali  of  Vlrgloia.  Dec 
15,  1893.) 

BCCOHD    APPBAI.  —  QUKSTIONS    OrrBBMIIISD  OK 

First  Appeal. 
Matters  finaUy  detwmined  by  init  on 
appeal  cannot  be  reopened  where  aacn  mattrai 
were  either  actually  adjudicated,  or  coold  have 
been  adjudicated.  In  aoch  suit.  Faontleroy,  X, 
dlsaentliic. 

Appeal  from  circuit  court.  Loudoun 
county. 

Action  by  Hough,  Qray  A.  Co.  and  others. 
Hen  creditors,  against  Benjamin  O.  Car- 
ter. From  decrees  of  tbe  circuit  court  dis- 
missing the  amended  petition  of  Kate  E. 
Carter,  said  petitioner  appeals.  Affirmed. 

C,  H.  A  R,  H.  Lee^  for  appellant.  J.  W. 
Foster  and  J.  H.  Alexander,  for  appellee. 

Lacy,  J.  This  Is  an  appeal  from  decrees 
of  .  tbe  circuit  court  of  L.oudoun  county, 
rendered,  respectively,  on  tbe  25th  day  of 
October,  im,  and  the  SOth  day  of  April. 
IS91.  Tbe  case  Is  a  sequel  of  the  case  of 
Carter  t.  Hough,  heretofore  decided  in 
this  court,  and  reported  In  86  Va.  668,  10 
8.  £.  Bep.  1C68.  The  suit  was  by  Hen  cred- 
itors of  tbe  appellant,  Benjamin  O.  Car- 
ter, to  subject  his  real  estate  to  their  liens 
by  Judgments  and  deeds  of  trusts.  Among 
these  were  Judgments  eonfessed  by  Ben- 
jamin in  favor  of  bis  mother.  Blisabetb  O. 
<;arter,  for  large  amounts,  and  these  were 
assigned  by  tbe  said  Elizabeth  to  a  cer- 
tain trustee— i^m,  to  pay  the  expenses  of 
tbe  trust:  secoadly,  to  pay  certain  denlK- 
nated  debts;  thirdly,  to  pay  certain  other 
named  debts;  foartbly,  to  pay  any  other 
debt  of  Benjamin  for  whicb  Elisabeth  was 


anrety ;  Sftlilyf  to  bold  tbe  residue  as  Ben- 
jamin might  appoint  by  writing  uudei 
seal,  and  in  ddault  of,  or  until,  such  ap- 
pointment, to  pay  the  income  therefrom 
to  Benjamin,  the  grantor  reserving  the 
right  to  revoke  tbe  same.  In  that  suit 
Kate  E.  Carter,  tbe  appellant  in  this  case, 
filed  her  petition,  Hettlng  forth  that  Ben- 
jamin had  borrowed  f8,000  of  her,  and 
secured  the  same  upon  bis  already  much 
Incumbered  real  estate;  alleging  that  it 
bad  been  represented  to  her  by  the  counsel 
of  penlamiu  that  the  liens,  all  told,  on  his 
lands,  amounted  to  only  f 2,400,  and  that 
tbe  said  Benjamin  afterwards  contrarted 
the  large  JudKUients  of  E.  O.  Carter, 
though  said  Elizabeth's  were  prior  liens 
to  hers.  Tbe  court  rendered  certain  de- 
crees in  the  said  suit,  from  which  tbe  said 
Beujamln  appealed,  which  will  be  found 
tally  set  forth  iu  the  said  case  on  the  said 
former  appeal,  and  all  of  which  were  af- 
firmed ;  and  It  la  not  deemed  necessary  to 
review  that  case  here  again.  It  appears 
that  by  that  it  Is  set  forth  that  under  the 
deed  In  trust  of  July  34.  1878,  Benjamin 
Carter  had  appointed  tbe  claim  of  Kate 
E.  Carter,  and  bad  procured  bis  aged  and 
Infirm  mother  to  revoke  the  said  trust 
deed,  as  she  had  reserved  tbe  right  to  do 
therein,  and  then  assign  the  same  to  hiro, 
to  use  as  he  saw  fit.  in  disregard  of  the 
said  trusts.  In  this  be  was  restrained  by 
the  court,  and  the  action  of  tbe  circuit 
eoort  was  approved  by  this  court.  This 
ease  was  decided  here  In  Mareb.  1S90,  but 
In  September,  1890,  when  the  case  went 
bach  to  the  circuit  court  of  Loudoun,  tbe 
said  Kate  B.  Carter  filed  an  amended  i)e- 
tltlon,  seeking  to  correct  alleged  errors  In 
the  proceedings  before  had;  and,  as  to 
these,  such  Inconsiderable  clerical  errors 
as  appeared  were  conceded  by  counsel, 
and  can  be  corrected  by  tbe  circuit  court. 
Tbe  circuit  court  In  tbe  first-named  de- 
cree, ol  October,  1890,  being  of  opinion  that 
all  the  matters  presented  In  the  said 
amended  petition,  and  sought  to  be  heard 
In  the  first,  second,  third,  and  fourth 
clauses  of  the  said  petition,  had  been  set- 
tled by  former  decree,  and  bad  been  ap- 
proved by  tbe  court  of  appeals,  and  that 
the  sixth  clause  set  forth  a  Judgment  ob- 
tained by  her  on  her  claim,  and  shoald  be 
charged  against  the  Judgment  belonging 
to  Elisabeth,  was  of  opinion  that  it 
should  be  presented  and  proved  In  a  snit 
pending  In  that  court  for  the  settlement 
and  administration  of  the  estate  of  Elisa- 
beth, and  dismissed  the  petition  as  to 
these;  and  In  this  there  was  no  error. 
Matters  onre  determined  In  this  court 
cannot  be  reopened;  and  this  Is  true, 
whether  actually  adjudicated  or  not.  If 
they  could  have  been  adjudicated  in  that 
suit  they  are  equally  settled. 

And  as  to  the  sixth  clause  the  court  was 
right.  The  suit  for  the  settlement  of  Elis- 
abeth O.  Carter's  estate  Is  obviously  tbe 
proper  place  to  prove  a  debt  against  her 
estate.  But  In  the  fifth  clause  it  was  set 
forth  that  Benjamin  bad  filed  anew  bond, 
for  fl2,000,  agalDflt  his  mother's  estate, 
which  antedated  the  traneactlnoa  afore- 
said, and  should  be  offset  against  the 
Judgment  of  E.  O.  Carter's  estate  against 
Benjamin.  Tbe  court  at  that  time  re- 
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SOUTHEASTBBN  BBFOBTEB,  YoL.  16, 


derred  tfae  qooatloD  as  to  this,  and  re- 
ferred It  to  a  GommlsBloDer  for  Inqalr^. 
Tbe  commlBdloner  took  teBtlmony,  and  re- 
ported tbat  tbere  wai  such  a  bcqd  filed 
agaioat  tbe  estate  of  £.  O.  Carter,  bat 
that  It  was  a  Tolantary  obUgatioo,  wltb> 
oot  conBlderntloD,  and  tbat  tbe  record 
abowed  tbat  the  bond  was  dated  July  24, 
1878,  antedating  tbe  tniflt  by  EUzabetb  of 
October  1, 1878,  wbtcb  is  tnUy  coneldered 
in  Carter  t.  HooKb.  86  Ta.  668.108.  £.Bep. 
106S,  Identical  In  date  and  In  amount  wltn 
one  of  tbe  JndgmentB  conteeaed  by  Ben- 
jamin to  EUzabetb.  and  conveyed  In  said 
deed;  and  tbat  In  Aagast.  1880,  EUzabetb 
eonTHyed  to  Benjamin  real  CRtate  men- 
tioned in  the  case  of  Carter  v.  Hoasb,  su- 
pra, of  the  aseesfled  value  of  $51,7*^.87,  and 
tbat  Benjamin  In  1884  was  not  assessed 
for  taxation  on  any  bond.  This  report 
wu  excepted  to,  bnt  tbe  court  orermled 
tbe  exeeptlona,  and  dlBmlssed  tfae  said  pe- 
tition of  Kate  E.  Carter  aa  to  tbe  fifth 
clause,  witb  coats,  It  having  already  been 
dlamlssed  on  all  other  claasea.  From  this 
decree  the  appeal  Is  here,  bnt  we  perceive 
no  error  in  the  same;  it  appears  to  be 
right  on  all  points.  Matters  ouce  settled 
here  finally  cannot  be  reopened.  And,  as 
to  the  fl2,000  against  EUsabetb,  It  was 
plainly  volhntary,  if,  indeed.  It  was  ever 
cunacfonsly  executed  by  Urs.  Garter  at 
ell.  The  record  and  tbe  evidence  clearly 
show  that  It  was  not  In  the  power  of 
the  InipecuDlons  obligee  to  have  paid  any 
other  consideration  for  it  than  the  $12,000 
confessed  Judgment  in  favor  of  the  ob- 
ligor, which  has  been  restored  to  him, 
or  assigned  for  his  benefit,  and,  If  it  bad 
8  real  basis,  it  had  been  paid  many  times 
over  by  tbe  conveyance  of  real  estate 
above  mentioned;  but  it  Is  clear  from  the 
record  tbat  this  bond  never  bad  any  real, 
bona  QfJe  existence.  We  are  of  opinion  to 
affirm  tbe  decreecomplalned  of  and  appeal- 
ed from  here. 

Faumtlbbot»  J.,  dlMenting. 


(«t  T«.  474) 

BOND  et  id.  V.  PETITT  et  at 
(Si^renM  Oourt  of  Appeals  of  ^rginla.  Dee. 

U,  1892.) 

Sale  for  T*xe8— Retcrx  or  Officbh. 

Code  1873,  c  38,  I  16,  as  amended  by 
Acts  1876-77,  p.  Stffi,  provides  tbat  the  Uat  re- 
quired of  lands  sold  for  deiinqaent  taxes  shall 
be  returned  to  the  court  of  the  couotj  whose 
officer  made  the  sale  at  the  first  or  second  t^m 
next  atxet  the  comoletion  of  such  sales;  and 
Acts  1883-84,  c.  64a  |  2  et  seq.,  provides  what 
facta  in  regard  to  the  land  shall  be  stated  in 
the  retnm.  Edd,  that  a  report  is  faUli^  defect- 
ive, and  no  basts  for  a  title,  which  was  not, 
made  nntil  a  year  after  the  sale,  and  which 
omits  the  statements  required  in  regard  to  the 
residence  of  the  owners,  the  estate  held,  the 
description  of  the  land,  the  distance  and  bear- 
ing from  the  courthonse,  and  which  states  that 
the  land  was  wcAA  for  theninipaTment  of  taxes 
for  the  years  1876  to  1888,  lacindveiwhereas 
the  sale  was  taxes  for  ti»  years  1879,  1880; 
and  1881- 

Appeal  from  circuit  eonrt.  Orange 
county. 

Salt  by  Smith  Pettlt  and  J.  DrlppB 
against  R.  H.  Bond  and  Philip  H.  Fry, 


clerk  of  the  county  court  of  Orange  coun- 
ty, to  enjoin  defendant  Bond  from  receiv- 
ing, and  defendant  Fry  from  making,  a 
deed  to  certain  land  returned  delinquent 
In  the  name  of  piMlntins  for  nonpayment 
ul  taxes,  and  wnlch  load  defendant  Bond 
claims  to  have  been  regularly  sold  atpab- 
llc  auction,  and  purchased  by  him.  ^om 
a  decree  In  favor  of  plaintiffs,  defendants 
appeal.  Affirmed. 

A.  R.  Bltkkey  and  John  O.  WiJUaaia^  for 
appellants.  J.  Q.  Fhia  and  J.  W,  Mortoa, 
loc  appellees. 

BiCHABnsoN,  J.  Thlfl  was  a  solt  in  eo- 
uity  in  tbe  circuit  court  of  Orange  countv 
by  Smith  Pettit  and  J.  Dripps,  pialntifTs, 
against  B.  H.  Bond  and  Piilllp  H.  Fry, 
clerk  of  tfae  county  court  of  Orange  couu- 
ty,  defendants.  The  object  of  thesait  was 
tn  perpetually  enjoin  and  restrain  said 
Bond  from  demanding  and  receiving,  and 
said  Fry.  clerk,  as  aforesaid,  from  making, 
u  deed  of  conveyance  to 'a  certain  tract  of 
44S%  acres  of  land,  more  or  less,  In  Orange 
county,  retarned  dellugaent  In  the  name 
of  said  Pettit  and  Dripps,  for  tbe  nonpay- 
ment of  taxes  for  the  years  1879, 1880.  and 
1881^  and  claimed  by  said  Bond  to  have 
been  regulariy  sold  at  f>nblic  auction  on 
tfae  28d  day  of  August,  1886,  and  purcfaaaed 
by  bim  at  that.8ale. 

The  plaintiffs,  In  their  bill,  after  setting 
forth  tbat  they  are  non-residents  of  the 
state  of  Virginia,  but  residents  ol  tbe  city 
ot  Washington,  D.  C.  allege  that  they  are 
tfae  owners  of  acertnln  tract  of  land  in  the 
county  of  Orange,  state  of  Virginia,  con- 
taining 448;^  acres,  mureor  less,  which  was 
conveyed  tu  them  by  Anna  0.  Nafton,  by 
deed  dated  the  4th  duy  of  May,  1877.  which 
deed  Is  exhibited  with  thebill,  marked  **  A ; " 
that,  without  their  knowledge,  and  by 
reason  of  some  oversight,  which  they  can- 
notexpluin.aald  tract  of  land  was  returned 
delinquent  for  nonpayment  of  taxes  for 
tbe  years  1879,  1880.  and  1881;  tbat  they 
regularly,  before  and  since  tbat  time,  have 
paid  to  the  commonwealth  all  taxes,  etc., 
and  to  the  county  ot  Orange  all  levies,  as- 
sessed against  said  laud.  And  the  com- 
plainants further  allege  that,  for  the  en- 
tire time  since  their  purchase,  lu  the  year 
1877.  their  tenants  were  authorized  and  di- 
rected to  pay  all  taxes  and  levlea  upon 
said  land.  That  they  were  not  Informed 
and  knew  nothing  of  tbe  said  land  having 
been  returned  delinquent  until  some  time 
In  tbe  fall  ot  1888,  when  they  received  a  let- 
ter from  their  tenant,  R.  C.  Richards,  In- 
forming them  that  their  land  bad  been  sold 
as  delinquent  land,  and  that  R.  H.  Bond 
claimed  to  havepurchaseditfor  tazesdoe; 
and  tfae  complalnnnts  exhibit  said  letter 
with  and  as  a  part  of  their  bill.  Tbat  in 
tbe  month  ot  November  following  the  re- 
ceipt of  said  letter,  complainant  Smith 
Pettit  visited  the  county  ot  Orange,  and 
through  bis  attorney,  James  W.  Morton, 
tendered  to  B.  H.  Bond  the  amount  of 
taxes, costs,  charges,  and  Interest,  who  re- 
fused to  receive  the  same.  That  subse- 
quently, through  th^r  agent  and  attor- 
ney, they  offered  to  pay  said  R.  H.  Bond 
an  taxes,  costs,  charges,  Interest,  etc.. 
which  he  might  be  entitled  to  receive  and 
demand,  and  be,  the  satd  Bond.  atUl  re 
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fuBod  to  receive  It.  That  when  said  Bond 
brought  an  alleged  report  and  Hurrey  of 
satd  tract  ot  land  into  the  county  court  of 
RaJd  connty,  at  Its  January  term,  1RS9,  to 
tM  approved  and  raoorded,  the  complain- 
ants, tbroogh  their  agent  and  attorney, 
objected  to'sald  alleged  survey  and  report, 
and  tbon  offered  to  pay  Into  court,  and  to 
tbe  clerk  thereof,  as  the  law  requires,  all 
taxes,  interest,  costs,  and  charges  to  which 
eald  Bondmlirhtbeentltled;  butthecuart, 
being  of  opinion  that  the  two  years  al- 
loved  for  redemption  had  elapsed,  wasfar- 
ttaerof  opinion  that  the  clerk  bad  oo  an- 
iborlty  to  receive  said  money,  and  relased 
to  enter  an  order  directing  the  clerk  to  r^ 
celve  the  same,  bnt,  on  the  contrary,  or> 
dered  that  tbe  said  alleged  survey  and  re- 
port be  placed  upon  record.  The  com- 
plainants further  allege  that,  altboagh 
said  survey  has  been  entered  of  record,  nu 
deed  has  been  made  to  said  Bond,  and  tbe 
clerk  has  been  duly  notified  not  to  make 
any  deed  to  falm;  and  tbey  further  allege 
that  they  are  ready  and  willlag  to  pay  to 
or  for  said  Bond  all  taxes,  interest,  levies, 
costs,  and  charges  to  which  be  may  be  en- 
titled, and  tbey  offer  to  pay  Into  court 
Bueb  sum  as  tbe  court  will  direct  to  that 
end.  And  the  complainants  say  that  they 
are  Informed,  believe,  and  charge  that.  In 
making  tbe  sale  of  their  land  for  the  deltn- 
qoent  taxes  aforesaid,  thelaws  of  tbe  state 
prescribing  the  mode  and  manner  toV  the 
sale  of  delinquent  lands  have  not  been 
complied  with;  that  the  aald  sale  was Ip* 
regular,  and  improperly  made;  that  the 
eald  land  was  never  dnly  advertised;  that 
tbe  treasurer  of  said  county  has  never 
made  any  proper  report  of  tbe  sale  of  said 
land;  that  no  proper  nor  legal  survey, 
plat,  and  report  has  been  made  and  re- 
turned to  the  county  court  of  saidtiounty ; 
that  in  all  esaentlal  particulars  tbe  laws 
In  reference  to  the  sale  of  delinquent  lands 
have  not  been  complied  with,  and  that 
Held  R.  H.  Bond  Is  not  entitlerl  to  have  a 
deed  to  said  land  from  tbe  clerk  of  Orange 
county.  And  tbe  complainants  insist  tbat 
they  have,  and  havehadever  since  the  sale 
of  said  land,  the  right  to  redeem  tbe  same 
by  the  payment  4if  said  taxes.  Interest, 
levies,  costs,  etc.:  that  they  have  made 
every  renaunable  effort  In  tbelrpo  wer.  since 
they  were  informed  that  said  land  had 
been  returned  delinquent,  to  pay  off  said 
taxes,  interest,  levies,  cbarRes,  etc.,  bnt 
have  been  prevented  from  doing  so  by  the 
refusal  of  said  Bond  and  the  clerk  of  the 
county  coart  of  Orange  to  receive  the  same. 

Tbe  complainants  further  set  forth  that 
they  are  Informed  that  the  said  B.  H. 
Bond  l8  claiming  title  to  said  tract  of  land, 
and  is  demanding  of  Philip  H.  Fry,  clerk 
of  tbe  county  court  of  Orange  county,  a 
deed  conveying  said  land  to  him.  And  tbe 
complainants  charge  that  they  lear  the 
said  Fry,clerlf,  as  aforesaid,  notwltbstand- 
tng  thMr  notice  to  him  to  tbe  contrary, 
wUI  execute  and  deliver  to  tbe  said  R.  H. 
Bond  a  deed  lor  eald  land,  and  thereby 
subject  tbem  to  great  embarrassment, 
damage,  and  Injury.  And  tlie  complain- 
ants further  say  they  are  informed  that 
said  Bond  claims  the  right  toenter  upon 
said  land,  and  to  commit  waste  thereon, 
by  catting  and  taking  away  valuable  tlm- 


ber.ete.  And  tbe  prayer  of  the  bill  Is  thai 
said  Bond,  and  thesald  Fry,  clerk,  as  afore- 
said, be  made  parties  defendant  to  said 
bill,  and  required  to  answer  tbe  same,  but 
not  under  oath;  that  tbe  said  B.  H.  Bond 
be  enjoined  and  restrained  from  demand- 
ing and  receiving,  and  tbat  said  Philip  H. 
Fry,  clerk,  as  aforesaid,  be  enjoined  and  re- 
strained from  making  and  delivering  to 
aaid  Bond,  a  deed  conveying  said  land  to 
blm;  and  that  said  Bond  beenjolned.also, 
from  going  upon  said  land,  from  asserting 
any  title  thereto,  and  from  the  commls- 
Blon  of  any  and  all  waste  thereon;  tbat 
complainants  be  permitted  to  pay  Into 
court  such  sum  ot  money  as  will  be  neces- 
sary to  return  to  said  Bond  the  suras  paid 
by  blm  on  account  of  said  taxes,  levies, 
costs.  Interest,  etc.;  that  complainants 
be  quieted  in  the  possession  and  title  of 
and  to  said  land:  and  for  general  relief. 
On  tbe  15th  day  ot  March.  the  in- 
junction was  awarded  according  to  the 
prayer  of  tbe  bill. 

Tbe  defendant  R.  B.  Bond  demurred  to 
and  answered  the  bill.  The  defendant 
Philip  H.  Fry,  clerk,  us  aforesaid,  did  not 
answer,  and  tbe  bill  was  taken  for  con- 
feaaed  as  to  him.  In  his  answerto  the  bill 
the  defendant  Bond  aayslt  Is  true  tbat 
complainants  purchased  the  tract  of  land 
mentioned  In  said  4>lll,as  set  forth  therein, 
and  that  said  land  was  returned  delin- 
quent for  the  nonpayment  of  taxes  lor  the 
years  1879,  1880,  and  1881,  and  tbat,  lo 
consequence  of  said  nonpayment  of  taxes, 
said  land  was  sold.  He  denies  the  allega- 
tion of  the  bill  that  said  tract  of  land  was 
never  duly  advertised  for  sale,  but,  on  the 
contrary, heavers  tbat  said  land  was  duly 
and  legally  advertised  lor  sale;  tbat  C.  w. 
Woolfulk,  treasurer  of  Orange  county, 
had  600  copies  of  the  list  of  lauds  returned 
delinquent  from  1876  to  1884  printed ;  tbat 
one  copy  of  said  list  was  duly  poatPd  at 
the  courthouse  door  ot  Orange  county, 
and  copies  posted  at  each  voting  precinct 
in  Orange  connty, and  were  also  scattered 
broadcast  over  tbe  county,  and  that  a 
copy  ot  said  list  was  returned  to  and  filed 
In  tbe  clerk's  otflceof  Orange  oountycourt. 
"wblcta  win  appear  from  a  copy  of  said 
list  of  delinquent  lands,  with  tbe  Indorse- 
ment ot  P.  H.  Fry,  clerk,  thereon,  of  Its 
having  been  filed  in  the  clerk's  office  of 
said  county  court,  herewith  filed  as  Ex- 
hibit A,  [in  placQ  of  Exhibit  A  it  is  admit- 
ted tbat  tbe  land  was  duly  advertised  tor 
sale  according  to  law,]  and  prayed  to  be 
taken  and  considered  as  part  of  this  uo- 
swer."  The  respondent  further  says  that 
after  said  land  waa  duly  advertised  for 
sale,  as  aforesaid,  the  same  was  duly 
offered  for  sale  at  public  auction  on  the 
23d  day  of  August,  18S6,  and  that  respond- 
ent became  tbe  purchaser  of  said  tract  of 
land  at  the  price  of  t64.82,  which  he  then 
and  there  paid  to  the  treasurer  of  Orange 
county,  and  took  bis  receipt  for  samn; 
and  said  recrtpt  is  filed  with  and  as  a  part 
ot  said  answer,  marked  "B."  The  re- 
spondent denies  the  allegation  of  the  bill 
that,  in  making  the  sale  of  said  tract  of 
land  for  tbe  said  delinquent  taxes,  tbe 
laws  of  tbe  state  prescribing  the  mode  and 
manner  of  sale  of  delinquent  lands  have 
not  been  complied  with,  and  that  satd 
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sale  was  not  regnlarly  and  properly  made; 
and  respondent  avem  that  In  making  said 
sale  tbe  laws  were  regolarlyond  cuniplete- 
ly  complied  with;  that,  as  shown  above, 
aald  sale  was  daly  adrertiiied,  and  tbe 
land  was  sold  at  public  auction  on  the  23d 
ol  Aoffust,  18P6,  In  accordaoce  with  said 
adTertisement,  when  respondent  became 
tbe  purchaser  thereof;  ond  heinsiistB  that 
bo  is  entitled  to  have  a  deed  from  tbe  clerk 
of  tbe  connty, conveying  said  tractof  land 
to  bim.  Bespondent  further  says  that 
neither  tbe  complainants,  nor  any  one  for 
them,  ever  offered  to  redeem  said  tract  of 
land  until  tbe  asth  day  of  Novpmber,  1888. 
more  than  two  years  after  tbe  date  of  the 
saletoblm.  Bespondent  denies  the  alle- 
gation of  the  bill  that  no  proper  nor  legal 
report  of  said  sale  has  ever  been  made  by 
tbe  treasurer  of  tbe  county  to  tbe  court, 
and  avers  that  a  proper  and  legal  report 
of  said  sale  has  been  made,  "as  will  fully 
appear  from  an  extract  of  said  report, 
herewith  filed,  marked  'Exhibit  C,'  and 

grayed  tu  be  read  as  partof  this  annwer. " 
:eBpondent  also  denies  the  allegation  of 
tbe  bin  that  no  proper  or  legal  survey, 
plat,  and  report  has  been  made  and  re- 
turned to  tbp  connty  court  of  Orange 
coonty;  but,  on  the  contrary,  he  avers 
that  a  proper  and  legal  anrvsy,  plat,  and 
report  has  been  mndeand  returned  to  said 
court  by  Fred.  N.  Stevens,  surveyor  of 
Orange  county,"  which  fully  appears  from 
said  survey,  plat,  and  report,  herewith 
filed,  marked  *D,*  and  prayed  to  be  read 
as  part  of  this  answer."  And  respondent 
denies  the  rightof  complainants  to  redeem 
said  land,  they  having  allowed  tbe  two 
years  In  which  they  bad  sucb  right  to 
dapse;  and  claims  that  bets  entitled  to 
said  land,  and  to  bave  a  deed  conveytug 
same  to  him. 

There  appears  In  the  record  an  agreed 
statement  of  facts,  signed  by  the  counsel 
of  the  parties,  respective^,  as  follows: 
"It  fs  agreed  by  all  tbe  parties  to  the  suit 
of  Pettit  and  Drlpps  v.  Bond  that  Bobert 
Bond,  the  defendant,  lived  upon  tbe  land 
In  question  until  December,  1879,  at  which 
time  he  left;  that  Lee  Willis  levied  upon 
the  rent  corn  upon  the  land,  dun  tu  tbe 
plaintiffs,  and  sold  same  to  pay  taxes  for 
1877  and  1878:  andln  December,  1879, Bond 
notified  Ur.NaBon.ae  agent  lor  Pettit  and 
Drlpps,  that  be  would  leave  the  rent  corn 
for  tbe  year  1S79  In  the  camhouse  on  tbe 
farm,  and  notified  Nason  that  he  would 
leave  on  a  certain  day.  That  day  Nason's 
wagon  came  and  tonlE  the  corn,  amtjont- 
Ing,  SM  well  as  Bond  remembers,  to  about ' 
fifteen  barrels,  the  rent  paid  by  Bond  be- 
ing one  fourth  of  the  crop.  Bond  states 
that  he  does  not  know  when  Nason  took 
tbe  corn,  but  says  Nason  told  blm  he  was 
going  to  take  it  to  bis  mill,  about  one  mile 
from  tbe  farm:  and  that  there  was  no 
other  rent  due  by  blm,  (Bond.)  as  he  culti- 
vated no  other  crop  tban  corn,  and  be 
owes  no  other  rent.  It  Is  also  admitted 
by  defendant  that  when  he  left,  John  F. 
lender  came,  and  remained  until  tall  of 
1880.  and  at  that  time  be  left,  and  Mrs. 
Blakey  took  possession,  and  was  tbere 
when  Bobert  Richards  took  possession  In 
tall  of  1881.  It  is  also  admitted  that  C.  W. 
Woolfolk  posted  copies  of  tbe  list  of  delln- 


qoent  land  at  tbe  different  places  require*! 
by  law.  (a  copy  of  which  list  Is  filed  with 
the  papers  In  tbe  cause,)  and  that  Mr. 
Woolfolk  states  that  be  had  five  hundred 
copies  printed,  and  that  tbe  taxes  on  said 
land  subsequent  to  the  time  at  which  It 
was  sold  to  Bond  were  paid  by  Pettit 
and  Drlpps." 

Tbe  cause  came  on  and  was  heard  on 
the  4tta  day  of  October,  1888,  upon  the  bill 
and  exhibits  therewith  filed,  the  demurrer 
and  answer  of  B.  H.  Bond,  and  the  Joinder 
of  the  aald  platntllto  in  the  demurrer  and 
general  replication  to  tba  answer,  and 
upon  the  hill  r^calarl7  taken  tor  confessed 
as  to  Fblllp  H.  Fry.  clerk  of  tbe  county 
court  of  Orange  county,  and  upon  tbe 
agreement  of  tacts  filed  with  tbe  papers, 
and  signed  by  Jobn  Q.  Williams,  attorney 
for  R.  H.  Bond,  and  James  W.  Morton, 
attorney  for  Pettit  and  Drlpps,  and  upon 
all  other  evidence  filed  in  theeaose,  and 
arguments  of  counsel,  when  a  decree  was 
rendered  overrnltng  the  demurrer  of  tbe 
defendant  B.  H.  Bond  to  the  bill  ot  com- 
plainants, and  perpetuating  the  ln]unc- 
tlon  awarded  the  plaintiffs  on  the  16tb 
day  ot  March,  1889,  and  declaring  that 
said  Pettit  and  Dripps,  plaintiffs,  be 
quieted  in  their  title  to  tbe  said  tract  ot 
448^  aeres  of  land,  and  that  the  said  land 
be  forever  released  and  discharged  from 
any  claim  ot  the  said  B.  B.  Bond  arising 
out  of  the  alleged  sale  ol  tbe  said  land  as 
delinquent.  And  the  court  further  ad- 
Jadged.  ordered,  and  decreed  that  tbe  said 
R.  H.  Bond  pay  to  the  said  Pettit  and 
Drlpps  their  coats,  etc.,  and  that  tbe  said 
Pettit  and  Dtlpps  do  pay  to  said  R.  H. 
Bqnd,  or  his  attorney,  John  O.  Wllllama. 
the  snm  of  964.82,  that  being  the  amount 
of  taxes  doe  on  said  land,  together  wltb 
tbe  costs,  with  Interest  thereon  at  tbe 
rate  of  10  per  centum  from  tbe  23d  day  of 
August,  1886.  until  paid;  and  the  said 
Pettit  and  Drlpps  do  pay  the  said  B.  H. 
Bond,  or  hts  said  attorney,  John  O.  Wil- 
liams, the  further  sum  otflO.  the  eostsof 
making  a  survey  ot  tbe  land  by  County 
Surveyor  Fred.  N.  Stevens.  From  this 
decree  the  defendant  R.  H.  Bond  ob- 
tained an  appeal  from, one  of  the  Judges  of 
this  court. 

We  are  clea  rly  ot  the  opinion  that  this 
decree  Is  without  error,  and  should  be 
aOlrmed.  It  Is  Insisted  on  behalf  ot  the 
appellant  Bond  that  this  case  Is  in  erery 
material  particular  ruled  by  the  case  of 
Flanagan  v.  Orimmet,  10  n rat.  421 ;  and 
to  sustain  this  contention  It  Is  claimed 
that  the  act  ot  February  9, 1814,  (2  Rev. 
Code,  M2,)  under  which  that  decision  was 
made,  Is  substantially  the  same  as  tbe 
law  found  In  tbe  thirty-eighth  chaptet*  of 
tiie  Code  of  1873,  and  subsequent  acts 
changing  and  altering  tbe  same,  and 
under  whioh  tbe  present  cas^mustbe  de- 
cided. It  would  be  a  useless  expenditure 
of  time  and  labor  to  compare  tbe  several 
provisions  of  the  act  of  February  9, 1H14, 
with  those  ot  said  chapter  88,  Code  187&. 
as  a  mere  casual  glance  will  show  that 
tbe  changes  are  numerous,  and  most  ma- 
terial, Tbe  decision  lu  Flanagan  v. 
Grimmpt  reversed  the  rule  so  loniE  estab- 
lished, and  enforced  by  repeated  decisions 
uf  this  eourt,  and.  Instead      making  It 
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Inennibent  upon  the  clalbiant,  under  u 
■ale  of  dellnqaent  land,  to  etaow  thatevery 
prereqaiBlte  of  the  sale  bad  been  compiled 
with.  It  made  the  deed  Iteell  prima  tketo 
Evidence  ol  such  compliance,  aud  safflclent 
to  pass  the  tltln  of  the  former  owner,  until 
It  wae  BQCceealully  Impeached  by  proot  ot 
Irregularity  coming  from  the  contesting 
party.  What  was  the  rule,  and  the  rea- 
son thereof,  prior  to  Flanagan  v.  Qrlm- 
met,  is  aptly  Illustrated  by  Jadge  Allbev, 
who  delivered  the  opinion  In  that  case. 
He  said:  "When  the  act  ot  February  9, 
1S14,  was  enacted,  the  legislature  was  fully 
aware  ot  the  contitructlon  which  had  uni- 
formly been  put  on  laws  ot  this  dcscrlp* 
tion.  Few  principles  of  law  were  mure 
flrmly  settled,  and,  from  their  Influence  on 
the  transactions  ot  others,  more  widely 
known,  than  that,  where  the  validity  ot 
a  deed  depends  upon  an  act  in  pala,  the 
party  claiming  under  It  Is  bonod  to 
prove  the  performance  of  the  act;  that, 
in  the  case  of  a  naked  power,  not  coupled 
with  an  Interest,  the  law  requires  that 
every  prerequisite  to  the  exercise  ot  such 
power  should  precede  It;  that  the  claim- 
ant under  a  sale  made  to  enforce  a  torfel- 
tore  must  show  that  the  law  baa  been 
strictly  complied  with;  that  the  recitals 
In  a  deed  of  an  officer  selling  tor  taxes  were 
no t even  prima iitcie erldenceof  the reicula r- 
Ity  of  hie  proreedlngs,  and  that  these  tacts 
must  be  pruTen  by  evidenceA/iunde,*' — cit- 
ing uamerous  decisions  of  this  court  and  of 
the  supreme  court  of  the  United  States. 
The  decision,  which  reversed  this  rule,  as 
already  BOftgeated,  turned  oo  theconstrne- 
tion  given  to  certain  provisions  contained 
Id  said  act  ot  February  9, 1814,  and  espe- 
cially on  the  thirty-«Igbth  section  thereof. 
Sections  24  and  25  directed  tbe  shnrllf 
to  advertise  a  scde  of  delinquent  lands  at 
the  Hay,  June,  and  July  terms  of  the 
court  ot  his  county,  end  to  pabllsb  thead- 
vertisument  at  least  once  every  week  tor 
two  months  preceding  the  time  of  sale,  in 
some  newspaper  published  in  the  city  of 
Bichmond.  Section  28  directed  the  sheriff 
to  execute  a  deed  to  the  purchaser  at  such 
sale,  reciting  the  circumstances  thereof, 
and  setting  forth  particularly  and  truly 
tbe  amount  ot  the  purchase  money.  Sec- 
tion 88  provided  that  after  the  time  of  re- 
demption allowed  had  elapsed,  tbe  regu- 
larity of  tbe  proceedings  under  which  the 
porcbaser  at  tbe  sale  claims  title  shall 
not  be  questioned,  unless  such  irregu- 
Ifuity  appear  on  tbe  face  ot  the  proceed- 
ings. It  was  held :  First.  That  by  the 
circumstances  of  the  sale,  which  were  to 
be  recited  in  the  deed,  was  not  meant  all 
the  steps  to  be  taken  by  tbe  various  offl- 
cers  which  preceded  tbe  sale,  but  tbe  clr- 
tnmstancee  attending  tbe  sale  itself,  vis. 
that  tbe  sale  was  made  at  the  time  and 
place  prescribed  tor  tbe  sale  bl  lauds  re- 
turned delinquent;  If  less  than  the  whole 
lot  or  tract  was  sold,  bow  much  was 
sold;  who  was  tbe  purchaser,  and  the 
amount  of  the  purchase  money.  Second. 
That  it  was  not  necessary  that  tbe  deed 
sboald  recite  tbnt  tbe  land  bad  been  ad- 
vertised. Third.  That  if  tbe  deed  recites 
that  the  land  was  advertised  at  the  conrt- 
bonse  door  of  tbe  county  for  two  months, 
bat  does  not  state  thatlt  was  at  tbe  Maj, 


June,  and  July  terms  of  the  court  fur  the 
county,  or  In  a  Richmond  paper,  yet,  as  It 
was  not  necessary  to  recite  lu  tbe  deed 
that  the  land  had  been  advertlsd,  the  re- 
aital  in  the  deed  of  an  InsofDclent  adver- 
tisement is  not  an  irregularity  on  the  face 
of  tbe  proceedings  which  will  avoid  the 
deed.  Fonrtb.  That  tbe  deed  could  not 
be  questioned  by  parol  proof  ot  a  failure 
to  advertise  tbe  sale  as  tbe  law  pre- 
scribes. Fittb.  That,  if  the  deed  is  defect- 
lve,lt  Is  competent  evidence  to  show,  with 
other  evidence,  an  actual  entry  andar  a 
claim  of  title,  and  continued  holding 
thereunder,  so  as  to  make  out  a  title  or 
right  of  entry  by  actual  poBseaslon ;  and 
that  possession  so  taken,  and  continued 
for  tbe  time  prescribed,  mtfEht  ripen  Into 
a  right  of  possession,  and  so  bur  the  right 
•f  entry  of  tbe  opposing  party.  In  that 
case  the  sale  was  made  on  tbe  16th  day  of 
August,  1816,  and  the  deed  from  tbe  sherlll 
tothepurchaser'Was  duly  acknowledged, 
and  recorded  on  the  30th  day  ot  the  same 
mouth.  The  deed  recited  an  Insufficient 
adverttsement.and  the  trial  court  rejected 
itas  a  void  deed  under  the  statute,  but  this 
court  reversed  the  court  below,  and  held 
tbe  deed  admissible  In  evidence  upon  the 
grdunds  above  suggested ;  tbe  real  luqalry 
being  as  to  tbe  sufllciency  of  the  adver* 
tlsement  recited  In  the  deed.  As  there  was 
In  that  case  a  deed  duly  executed  and  re- 
corded, and  as  the  ease  turned  upon  the 
effect  ot  that  deed,  It  is  important  to  bear 
Id  mind  that  tbe  rnlings  in  that  case  mnst 
be  relerred  to  tbe  existence  and  l^al 
eflMt  of  ttaat  deed,  lnt«-preted  In  tbe  light 
1^  said  act  of  February  9.  1814,  nnder 
which  said  decision  was  made. 

In  the  present  ease,  the  appellant  Bond, 
who  claims  to  have  became  the  purchaser  of 
the  land  In  question  at  a  sale  of  delinquent 
lands  regularly  made  by  the  treasurer  ot 
Oranjce  county  on  the  2Sd  day  uf  August, 
1886,  and  to  be  entitled  to  a  conveyance  ot 
same  from  aald  treasurer,  has  received  no 
deed;  and  the  qnestloD  Is  whether,  nnder 
the  drcumstaDces,  be  is  entitled  tu  de- 
mand and  receive  from  said  treasurer  a 
deed  to  said  land.  It  snffleleutly  appears 
by  the  record  that  the  448J^acre  tract  ot 
land  involved  in  this  controversy  was  re- 
turned delinqoeDt  for  the  nonpayment  of 
taxes  tor  the  years  1870,  1880,  and  1881,  and 
that  the  same  was  duly  advertised  for 
saleoD  tbe  28d  day  of  August,  1886;  hut 
there  Is  no  sufficient  evidence  tbat  the 
same  was  regularly  sold  on  that  day  for 
the  taxes  due  and  unpaid  for  said  years, 
or  that  there  was  ever  any  legal  and  prop- 
er report  of  any  such  sale.  By  section  3. 
c.  648,  Acts  1888-84,  It  Is  provided  tbat  "on 
or  before  the  let  day  ot  July,  1886,  tbe 
auditor  ot  public  accounts  shall  cause  to 
be  delivered  to  tbe  treasure.r  of  each  county 
or  muDlcIpal  corporation  in  tbe  common- 
wealth a  list  of  tbe  real  estate  therein, 
which,  since  tbe  let  day  of  April,  1866, 
shall  have  been  returned  delinquent  for  tbe 
nonpayment  of  state  taxes  and  county 
levies  fur  all  purposes  therein,  and  on 
which  state  and  county  taxes  remain  un- 
paid, with  a  statement  showing,  in  differ- 
ent columns,  in  such  form  as  may  be  pre* 
scribeJ  by  tl^e  said  auditor,  tbe  amount 
due  for  such  taxes  on  such  tract  or  lot  wo 
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retarned  dellnqoent  lor  eacb  year,  and  for 
interest  on  each  taxes,*  etc.  Tbe  alztli 
suction  of  the  same  act  provides  tbe  mode 
of  making  sale  of  dellnqoent  lands  by  tbe 
treasorer.  Tbe  nlntb  eectlon  prorldee 
tbat  "tbe  treusurer.on  receiving:  from  any 
purchaser  the  aoaount  ot  purchase  money, 
shall  grant  to  hi  in  a  receipt  for  tbe  same, 
in  such  form  as  may  be  prescribed  by  the 
auditor,  sbowlns  date  ot  sale,  name  of 
person  charged  wltb  taxes  for  wbleb  the 
land  was  returned  dellnqnent,  quantity  ol 
land  charged  with  taxes,  local  description 
of  land,  amount  oT  state  taxes  due.  with 
interest  and  commissions,  quantity  of  land 
sold,  and  description  of  saiue,  namn  of 
porchaser,  and  amount  of  purchase 
money;  and  the  auditor  shall  furolab  the 
several  treasurers  blank  forms  of  such  re- 
ceipts. •  This  provision  was  obvioosly  in- 
tended for  tbe  protection  ol  the  porcbiwer. 
Section  10  prescribes  tbe  fee  to  be  paid  by 
the  purchaser  to  tbe  treasurer  tor  a  receipt 
made  out  according  to  said  prescribed 
forms.  Sections  11  and  12  prescribe  with 
minute  particularity  a  form  for  the  treas- 
urer's report  of  sales,  and  tbe  oath  to  be 
sobjolned  thereto,  by  which  be  is  required 
to  make  a  statement  showing.  In  different 
columns,  the  amount  due  for  sncb  taxes 
un  each  tract  or  lot  returned  delinquent 
for  eacb  year.  These  specific  provisions 
nere  manifestly  Intended  as  a  convenient 
form  of  notification  to  tbe  landowner  aa 
to  tbe  year  or  years  for  which  bis  land 
was  retnmed  dellnqoent  and  sold  tor 
taxes;  ao  that  he  might,  within  tbe  time 
allowed  for  redemption,  examine  bis  tax 
bills  and  receipts,  and  ascertain  whether 
or  not  sncb  taxes  were  properly  charge- 
able opon  bis  land,  whether  bis  land  bad 
been  properly  or  improperly  returned  de- 
linquent, and  that  he  might  have  an  op- 
portunity of  defending  himself  against  any 
unjust  or  errooeons  assessment  or  retom, 
or  to  pay  the  taxes,  if  Justly  doe,  and  re- 
deem his  land.  Without  anch  notice  and 
opportunity  of  protecting  his  rights,  any 
landowner  would 'be  liable  to  become  tbe 
Tlctim  of  injustice  and  oppression,  and  to 
forfait  bis  estate  for  a  mere  song.  Hence 
section  15,  e.  SB,  Oode  187S.  as  amended  by 
the  act  approved  April  4,  1877,  (Actfl  1870- 
77,  p.  352,)  provides  tbat  tbe  lis'' of  sales  or 
Teports  required  by  the  statute,  with  the 
<:ertiflcate  of  tbe  required  oath  attached 
thereto,  shall  be  returned  to  the  court  of 
such  county  ( whoseofficer  may  have  made 
tbe  sale)  at  the  first  or  second  term  next 
after  the  completion  ot  said  sales,  etc.  tiy 
this  provision  tbe  porchaser  t>  protected 
as  to  any  rightful  claim  acquired  by  him 
at  the  sale, and  tbe  owner,  in  whose  name 
the  land  was  returned  dellnquentand  sold, 
Is  afforded  an  opportunity  of  gaining  cor- 
rect inlormation,  and  of  taking  the  steps 
necessary  to  the  protection  ot  bis  rights. 

There  was.  In  contemplation  of  law,  no 
report  ot  the  sale,  If  any  there  was,  in  tbe 
present  case.  It  Is  true  there  appears  in 
tbe  record  what  purports  to  be  areport  uf 
tbe  list  of  sales  ot  dellnqnent  lands  made 
on  said  28d  dayol  August,  1886;  but,  so 
far  from  having  been  made,  as  expressly 
required  by  tbe  statute,  at  the  flrat  or  sec- 
ond term  next  after  the  completion  ot  the 
alleged  aale,  tc  waa,  as  appearaon  Its  face. 


not  sworn  to  until  the  22d  day  of  Augnst. 
1887,  Jnat  one  year  after  the  alleged  day  of 
sale.  TbepretendedreportisfatAllyd^eet- 
Ive  in  other  rmpects.  It  shows,  it  is  trnot 
that  tbe  appellees,  P<>ttltand  Dripps,  were 
charged  with  the  dellncuent  taxes;  that 
the  quantity  of  land  was  448^  acres;  tbat 
the  amount  of  taxesand  penalty  was  983.- 
98,  the  amount  of  liens  and  i>enalty  920.38, 
making  amuont  of  purchase  money  954.- 
81,  at  which  sum  the  appellant  Bond  be- 
came tbe  porchaser  at  a  sale  made  on  the 
33d  ot  Augnst,  1886;  hot  It  entirely  omita 
tbe  residence  ot  the  owners,  the  estate 
held,  the  local  description  of  the  land,  tbe 
distance  and  bearing  from  the  courtbonse, 
and  the  amount  of  county  levy;  and,  ao 
tar  from  showing  that  the  land  was  sold 
as  delinquent  tor  tbe  nonpayment  of 
taxes  lor  the  years  1879, 1880,  and  1881,  the 
report  shows  on  Ita  face  tbat  it  was  "sold 
tor  nonpayment  of  taxes  and  levies  for 
years  1S76  to  1883,lncluslve. *  Tberelsalso 
a  singular  discrepancy  between  theamount 
of  purchase  money  set  forth  In  said  pre- 
tended report  and  that  specified  In  the 
treasurer's  receipt  to  the  appellant  Bund. 
In  theformerlt  Is  stated  at  934.31,  while  In 
the  latter  It  Is  stated  at  964.82.  A  sospl- 
clous  circumstance  connected  with  this  re- 
ceipt is  that  It  sbowfl  a  redemption  by 
Bond,  rather  than  a  porchase  ot  the  land. 
It  Is  as  follows: 

"964  82-100.  Beceived  of  B.  H.  Bond 
(land  bought  at  auction)  elxty-foor  dol- 
lars thlrty-foor  cents,  x>n  account  of  the 
redemption  of  M8%  acres  of  land  returned 
delinquent  for  the  nonpayment  of  taxes 
and  county  levies,  by  tbe  treasurer  of 
Orange  county,  tor  the  years  from  1876  to 
1883.  inclusive,  (land  in  name  ot  Pettit. 
Hmitb,  and  James  Drippa,)  44N)^  acres,  an 
follows: 

Stats  tax  f 51  7S 

ConntT  levies  tot  all  pnzposes  

GomnuMdoni   

Expenses  ef  sale   12  09 

$64  32" 

There  Is  another  Aircumstance  strongly 
tending  to  Induce  tbe  conclusion  that 
Bond's  original  purpose  waa  to  redeem 
the  land  for  tbe  owners.  It  la  a  fact 
agreed  that  Bond  accepted  the  land  In 
question,  as  tbe  tenant  of  the  appellees,  for 
the  year  1878,— the  first  of  the  three  years 
torwhich  itwas  returned  dellnqnent,— and 
had  In  bis  possession  rent  com  more  than 
sufficient  to  pay  the  taxes  (or  that  year, 
bnt.  Instead  of  doing  so,  tarned  it  over  to 
a  Mr.  Nason;  aa  agent  for  Pettit  and 
Uripps,  the  owners  of  the  land.  In  tact.  It 
is  alleged  by  the  appellees  in  their  bill,  and 
not  denied  In  the  answer,  tbat  for  the  en- 
tire time  since  tbe  purchase  by  them  of  the 
land  in  question,  In  the  year  1877,  their 
tenants  were  authorised  and  directed  to 
pay  all  taxes  and  levies  upon  said  land ; 
and  It  Is  also  a  tact  agreed  that  tor  the 
whole  time  since  their  purchase,  except  tor 
the  years  1879.  1880.  and  18K1,  tbe  appellee* 
have  regularly  paid  the  taxes  on  this  laud. 
Having  thus  paid  the  taxes  for  all  the 
years  prior  and  subsequent  to  the  three 
years  for  which  the  land  was  returned  de- 
linquent, the  appellees,  who  directed  ^belr 
tenants  (who  seemed  to  have  had  ample 
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means  for  tbe  purpose)  to  pay  the  taxes, 
may  well  say,  as  they  do  In  their  bill, 
that  **  witboDt  their  knowledge,  und  by 
reason  of  some  oversight  which  they  can- 
not explain,  said  tract  of  land  was  re- 
turned delinquent  for  nonpayment  ut  tax- 
es for  the  years  1879, 1880.  anti  1881. " 

Now,  can  It  be  said  that  the  pretended 
report  ol  sale,  above  considered,  which  Is 
In  neither  form  nor  substance  a  report 
such  as  1h  required  by  the  statute,  which 
was  made,  not  at  tbe  first  or  second  terra 
next  after  the  alleged  day  of  sale,  and 
which  was  unauthorised  by  law,  can  be 
cunsldered  valid,  or  as  constltotlng  any 
Just  ground  upon  which  to  base  a  reason- 
able claim  to  the  land  In  controversy? 
We  thlnK  not.  Can  It  be  said  that,  nnder 
and  by  virtue  ol  proceedings  so  vague. 
Indefinite,  and  self-contradictory,  and  ao 
palpably  opposed  to  both  the  letter  and 
spirit  of  the  law  in  respect  to  the  saleol 
delinquent  lands,  tbe  forfeiture  of  the  land 
n[  the  appellees  should  be  enforced  for  the 
petty  consideration  or964.S2?  Surely  not. 
For  the  pitiful  sum  named  theappellant  la 
here  claiming  44S%  acres  of  land.  To  en- 
force such  a  claim  under  theclrcnmstanceK 
which  characterize  this  case  would  be  to 
go  coonter  to  every  known  principle  of 
eqnlty  and  right.  In  Wilson  v.  Ball,  7 
L(!]gh,  22,  which  grew  out  of  a  sale  of  de- 
linquent land.  Judge  Carr  observed  that 
sales  and  purchases  founded  on  foriei- 
tnresdescrTeno indulgence  from  the  court; 
and  in  the  same  case  Judge  Tuckbr  said  * 
"  Those  laws  of  forfeiture  shoold  be  strict- 
ly construed,  and  there  should  be  no  lean- 
ing In  favor  of  a  transaction  by  which  a 
tract  of  thirty  acr^  of  land  is  aacrificeu 
to  a  purchaser  for  forty-eight  cents,"  The 
report  of  sale  exhibited  by  the  defendant 
Bond, tbe  appellant  here,  with  his  answer. 
Is  fatally  defective  nn  Its  face,  and  must  be 
treated  as  unauthorised  and  Invalid  for 
any  purpose.  This  cnald  well  have  been 
held  under  the  ruling  In  Flanagan  v. 
Qrimmet,  supra,  decided  under  the  act  of 
February  9, 1^4, for  In  discussing  the  effect 
ofthatactJudgeALLEMsald:  "l  tblaktbe 
deed  was  Improperly  excluded  from  tbe 
Jury  upon  the  grnand  of  any  objection  ap- 
pearing on  the  face  thereof.  The  deed,  if 
proved  to  have  been  execoted  by  a  duly- 
quflllfied  ^erifl,  should  have  been  permit- 
ted to  go  to  the  ]nry  as  prima  facie  evi- 
dence of  such  title  as,  according  to  the 
thirty -seventh  section  of  the  act  of  Febru- 
ary 9, 1814, it  purported  to  vest  In  the  pur- 
chaserat  suchsale, liable  to  be  questioned, 
according  to  the  thirty-eighth  section  of 
said  act,  for  any  Irr^alarity  appearing 
on  the  face  of  the  proceedings.  *  I<  or  -these 
reasons  we  are  of  oiiinlon  that  tbe  decree 
appealed  from  Is  clearly  right,  and  the 
same  must  be  affirmed.  . 


(89  Va.  491) 

DEERINQ  ft  CO.  v.  KERFOOT S  EX'R  et  sL 
(Supzeme  Oomt  of  Appeals  ot  '^rglnla.  De& 

IS.  1S02.) 

RiaHT  or  DowsB— Wills— PRirsBSKoa  Caait- 

rroRs  Om  of  FBRsoKAi/rr. 
1.  A  widow  cannot  claim  dower  in  a  itore- 
koTiM  and  lot  belonging  to  the  partnership  ot 
which  her  huBtwnd  was  a  member,  for  such 


Sroperty  U  a  part  of  the  aodal  assets  of  tbe 
rm,  and  Is  regarded  as  personalty,  in  which 
the  widow  conla  participate  only  as  a  distribu- 
tee. 

2.  A  testator  cannot  prefer  creditors  as  to 
his  personalty,  and  whUe  Code  of  1887.  S  2<I6S. 
makes  real  property  assets  for  payment  of 
debts  of  a  decedent,  in  the  order  in  which  the 
personal  estate  is  directed  to  be  applied,  it  rec- 
ognizes bis  com  moo-law  il^t  to  charge  his 
realty  with  his  debts;  but  it  does  not  alter  the 
common-law  liablli^  at  the  personalty  as  a 
primary  fund  for  payment  of  debts,  or  give  the 
tight  to  prefer  oredltws  out  of  such  penoBslty. 

Appeal  from circniteourt, Clarke  county. 

Action  by  Thomas  D.  Gold,,  executor, 
etc..  of  W.  S.  Eerfi>ot,  deceased,  against 
Mamie  A.  Kerfoot,  for  tbe  construction 
of  a  will.  From  the  decree,  Deerlng  &  Co, 
appeal.   Reversed . 

Sdanball  McCormIek,  for  appellants. 
A.  Moon  and  J.  J,  Willtama,  for  appellees. 

Fauntleroy,  J.  This  Is  an  appeal  from 
a  decree  ot  the  circuit  court  of  Clarke  coun- 
ty, rendered  on  tbe  14th  day  of  February, 
1S90,  in  K  cause  therein  pending  between 
W.  S.  Kerfoot*B  executor,  complainant, 
and  Mamie  A.  Kerfoot  and  others,  de- 
fendants. Tbe  salt  was  instituted  to  the 
Januaiv  roles,  188S«  by  Thomas  D.  Gold, 
executor  of  W.  8.  Kerfoot,  deceased, 
against  Mamie  A.  Kerfoot,  widow  ot  W. 
8.  Kerfoot,  deceased,  and  Joseph  R.  Har- 
desty,  wbobad  been  a  partner  ofW.  S.  Ker- 
foot in  the  agricultural  machinery  busi- 
ness, and  its  object  was  to  obtain  from 
the  court  a  construction  of  the  will  of  W. 
8.  Kerfoot,  deceased ;  and,  with  no  one 
before  the  court  except  the  testator's  wid- 
ow and  bis  late  partner,  Joseph  R.  Har- 
desty,  the  court  proceeded  to  construe  the 
will,  and  to  pass  upon  the  rlglits  of  cred- 
itors who  were  not  before  It,  by  its  decree 
ot  February  11.  1888,  as  follows:  "And 
the  court,  being  of  opinion  that  the  said 
testator,  W.  S.  Kerfoot,  bad  the  right  to 
prefer  the  order  in  which  bhi  debts  should 
be  paid  out  ot  the  assets  of  his  estate,  doth 
adjudge,  order,  and  decree  that  Thomas 
D  Gold,  the  executor  and  complainant, 
oat  of  the  assets  now  In  his  bands,  and  to 
come  In  his  bands,  do  pay  tbe  said  debts 
In  the  order  In  which  the  same  are  men- 
tioned in  tbe  said  will;  that  Is,  be  shall 
pay  flrat  tbe  Indlvldaal  debts  ot  tbe  said 
testator,  and  then  any  notes  upon  which 
the  aald  testator  may  be  bound  as  securi- 
ty for  his  brother,  Wm.  F.  Kerfoot.  *  Act- 
ing under  this  order,  the  said  executor, 
Thomas  D.  Gold,  proceeded  to  distribute 
the  estate  In  hand,  nearly  95,000,  among 
the  creditors  naped  and'  preferred  by  the 
will,  to  the  exclusion  of  the  unpreferred 
creditors,  and  in  the  abeence  of  both  the 
preferred  and  the  unpreferred  creditors, 
none  of  whom  were  parties  to  the  suit. 
At  the  May  term,  1888,  an  order,  for  the 
first  lime,  was  made,  directing  a  master 
cumroissloner  to  convene  tbe  creditors  tif 
W.S.  Kerfoot,  deceased,  to  ascertain  his 
debts  and  assets,  and  to  settle  the  ac- 
counts nf  tbe  executor.  Tbe  master  re- 
turned bis  report,  In  execution  ot  this  or- 
der, October  6,  1888,  In  which  Is  contained 
a  settlement  of  tbe  accounts  of  tbe  execu- 
tor, and  which  shows  that,  acting  under 
the  decree  of  February  11, 1888,  he  had  paid 
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oot  to  debts  preferred  by  the  will  a  enin  Id 
ezceaa  ol  f4,fiOO,  and  also  aaeenaialnv  and 
reportlDK  a  large  nomtwr  of  debts  still 
ootstandlnK  aod  anpald.  The  commls- 
sloner  aUo  reported,  as  a  matter  ol  opin- 
ion, that  the  widow  uf  W.  S.  Kerfoot  was 
entitled  to  dower  In  an  undivided  ball  In- 
terest In  a  storebooBe  and  lot  in  Berry- 
TlUe,  wblub  was  tbe  partnership  property 
of  Bardesty  ft  Kerfoot,  of  wblcb  firm  W. 
S.  Kerfoot  bad  been  a  member.  To  this 
report  thecredltors,  who  for  the  first  time 
were  before  tbe  coart  in  tbe  cauHe,  filed 
SQndry  exceptions.  Tbey  denied  that  the 
widow  was  dowabie  In  the  partnership 
property,  consisting  of  tbe  storehouse 
and  lot;  and  tb^ excepted  because  tbe  ex- 
ecutor' bad  paid  large  debts  In  lull,  and 
wag  allowed  credit  In  bis  settlement  there- 
for, while  upon  other  debts,  of  eqani  dig- 
nity, he  bad  made  no  payment  at  all. 
This  raised  tbe  question  whether  a  testa- 
tor, as  to  bis  personalty,  could,  by  bis 
will,  make  any  preference  among  his  cred- 
itors. To  this  position  tbe  court  was 
committed  by  its  decree  ol  February  11, 
1888,  and  the  exceptions  were  overruled. 
Tbe  widow  was  allowed  dower  in  tbe 
partnership  property  of  tbe  storebnnse 
and  lot  after  the  satisfaction  of  the  part- 
nersblp  debts;  and  tbe  principle tbata  tes- 
tator may,  by  bis  will,  dedicate  his  per- 
sonal estate,  as  well  as  his  real  estate,  to 
tbe  payment  of  certain  of  bis  debts  to  tbe 
exelnsloii  of  others,  was  established  by 
the  decree  of  February  14»  1880»  which  Is 
tbe  decree  appealed  from. 

The  court  decreed  that  "  W.  S.  Kerfoot's 
Interest  in  the  storehouae  and  lot  owned 
Jointly  by  K.  D.  Bardesty  and  W.  8.  Ker- 
foot is  subject  to  the  dower  of  said  Ker- 
foot's  widow,  after  the  social  debts  of 
Bardesty  &  Kerfoot  are  provided  for." 
In  tbls  tbe  court  ermd.  Tbe  record  estab- 
lishes, beyond  a  doubt,  that  tbe  store- 
honse  and  lotln  Berry  ville  were  parts  of  the 
social  assets  of  tbe  firm  of  Hardesty  A 
Kerfoot;  and,  being  sucb,  tbey  are,  in  tbe 
eye  of  tbe  law,  personalty,  In  wbicb  tbe 
widow  could  participate  only  as  a  distrib- 
utee. Parrish  t.  Parriah,  88  Va.  52»,  14  S. 
£.  Rep.  326.  Tbe  testator,  Kerfoot,  direct- 
ed, by  bis  will,  his  executor  to  collect  his 
policies  of  insurance  and  his  other  peison- 
a1  assets,  and,  **  having  ascertained  the 
amount  of  my  Indebtedness,  which  having 
beep  legally  proven,  be  will  proceed  to 

Kay  on,  and  eHpeclally  and  first,  tbe  fol- 
kwing,"  etc.  And  the  court.  In  its  decree 
of  tbe  14tb  of  Fehrnary,  1880,  decreed  that 
*  the  rourt,  being  further  of  the  opinion 
that  W.  S.  Kerfoot,  tbe  tjestator,  bad  the 
right  to  charge  bis  estate,  both  personal 
and  real,  with  tbe  payment  of  certain  of 
bis  debts,  in  preference  to  others,  and  that 
by  his  will  he  did  create  such  a  charge 
therein,"  etc.,  "It  is  farther  adjudged,  or- 
dered, and  decreed  that  Tbomus  D.  Uold, 
executor  ol  IV.  S.  Kerfoot,  do,  upon  tbe 
rising  of  this  court,  expose  to  sale  to  the 
highest  bidder,  at  pnbllc  outcry,  In  front 
of  the  courthouae  in  Berry  vllle,  the  half  in- 
terest in  tbe  storehouse  and  lot  of  wblcb 
his  testator  died  seised,  owned  Jointly  by 
blm  and  R.  D.  Hardesty.  Out  of  tbe  pro- 
ceeds of  the  oiia>half  interest  in  tbe  store- 
house and  lot,  after  dsdnctingtbe  persooal 


assets  ul  the  said  firm  applicable  thereto, 
and  realised  at  the  date  ol  dlstrl button,* 
etc.,  pay  tbe  widow's  dower  in.tbeon^ 
baJf  Interest  of  tite  deceased  partner  In  tbe 
storehouse  and  lot,  and  then  tbe  debts  as 
preferred  In  tbe  will  of  tbe  testator,  and 
s  ta  ted  In  tbe  master  commissioner's  report. 

We  are  of  opinion  that  the  circuit  court 
erred  In  holding  that,  as  tohls personalty, 
the  testator  had  the  right  to  prefer  bis 
creditors.  Section  26^,  Code  1887,  makes 
real  property  assets  for  payment  of  debts 
of  a  decedent,  in  the  order  In  which  tbe 
personal  estate  Is  directed  to  be  applied, 
but  it  recognizes  the  common-law  right 
ol  tbe  ancestor  to  Indicate  tbe  charges  be 
wishes  to  make  upon  tbe  land  for  such 
ol  bis  debts  as  he  may  prefer.  Bat  the 
statute  does  not  alter  or  enlarge  the  com- 
mon-law liability  of  tbe  personalty  of  a 
decedent  as  tbe  primary  fund  for  tbe  pay- 
ment of  bis  debts,  and  does  not  give  to  a 
testator  tbe  right  to  prefer  his  creditors 
out  of  bis  personal  assets,  as  it  does  In  tbe 
case  of  .  realty.  It  is  expreaalo  antua  as 
to  tbe  realty,  but  exc/UiSfo  ajterlm  aa  to 
the  personalty.  Wills  must  conform  to 
the  law,  which  in  section  2660,  Code  1887, 
expressly  and  Imperatively  prescribes  tbe 
order  in  which  personalty  shall  be  applied 
in  the  payment  of  a  decedent's  dobtti.  "It 
Is  beyond  tbe  power  of  a  testator  to  affect 
the  legal  order  of  payment  by  a  direction 
in  bis  will."  7Am«'.  &  Eng.  Knc.  Law, 
(Tbompsnn's.)  p.  UOS,  note,and  eases  cited. 
"  A  testator  has  no  power  to  direct  bis  ex- 
ecutor to  pay  all  hia  debts  equally,  and 
thus  defeat  legal  preferences."  Kedf.  Wills. 
(Ed.  1866,)  234.  See  SUk  v.  Prime.  2  Lead. 
Cas.  Eq.  pt.  1,  p.  383 ;  1  Lomax,  fix*n,  fiW, 
637:  2  Loraax.  Ex'ra,  401.  403. 

We  are  ol  opinion  that  tbe  decree  ap- 
pealed from  is  wholly  erroneous;  and.  for 
tbe  foregoing  reasons,  our  lodgment  Is  to 
reverse  tbe  decree  complained  of.  and  to 
remand  the  case  to  tbe  circuit  court  ot 
Clarke  county  for  such  proceedings  as 
■ball  conform  to  this  opinion. 

Decree  reveraed. 


m  Va.  B2S) 

DHIER  V.  COMMONWBAlTrB. 

(Sniaeme  Court  of  Ajveals  of  Tici^nU.  Jaa, 
12,  1803.) 

Cbixinaii  Lav— Jdrt  List— Ndmbbb  or  FsESOa 
—Trial— DuTT  to  Anviss  Fbisoiibr. 

1.  Code,  S  4016,  providing  that  a  person 
mey,  upon  arrai^mnipnt  for  a  eaoitut  felony  in  a. 
eoantr  court,  demand  trial  in  tbe  circuit  court, 
does  uot  re<]iure  that  he  be  ndviwd  of  his  right 
by  the  court  or  clerk,  if  he  has  counsel. 

2.  Code,  S  4018,  declaring  that  the  venlr« 
facins  In  caaes  of  felony  shall  command  the  of- 
ficer to  whom  directed  to  summon  as  jsrcKS  20 
peMons,  to  be  taken  from  a  list  fomidied  br 
the  court,  does  not  limit  the  list  to  SO  persons. 

Error  to  circuit  court,  Northamptoa 
county. 

Indictment  against  Qeorge  Drier  for 
murder.  Judgment  of  the  circuit  affirm- 
Ing  a  conviction  In  the  county  court,  to 
which  defendant  brings  error.  .Affirmed. 

J.  W.  G.  BluckstoaOf  for  plaintitf  in  w- 
ror.  R.  Taylor  Scott,  Atty.  Gen.,  for  tbe 
Common  wealth. 
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Lcwn,  P.  The  lint  aHris^mait  of  0r> 
ror,  vli.:  tbat  ths  priaoner,  upon  his  ar- 
ralfCDment  In  the  cuonty  coart,  ougbt  to 
have  been  Informecl,  either  by  the  court 
or  by  the  clerk,  of  his  right  to  be  tried  In 
the  circuit  court,  Is  clearly  without  merit. 
The  Btatutfl  now  carried  Into  section  4UI6 
at  the  Code  simply  proTldes  tbat  a  person 
to  be  tried  for  a  capital  felony  may,  upon 
bla  arraignment  In  a  county  conrt,  de- 
mand to  be  tiled  in  the  circuit  conrt.  It 
does  not  say  that  be  shall  be  advised  of 
bis  rights  In  the  premises,  nor  does  It  su- 
peradd any  new  ceremony  to  the  arraign- 
ment. At  common  law  the  arraignment 
consists  of  three  facts,  tIb.:  (1)  Calling 
the  priaoner  to  the  bar,  by  name;  (2) 
reading  the  Indictment  to  bim;  and  (S) 
asking  him  whether  he  be  gallty  or  not 
guilty  of  the  offense  charged.  2Hale,  P. 
C.  219;  4  Bl.  Comm.  32S.  Formerly,  In 
England,  where,  according  to  the  strict 
and  severe  rnle  of  the  common  law,  a  pris- 
oner on  trial  for  treason  or  felony  was  de- 
nied the  right  {o  defend  by  counsel,  It  was 
the  doty  of  the  Judge  to  eee  tbat  all  the 
proceedings  wereregnlar;  toexamlne wit* 
neeses  for  the  defendant;  and  to  advise 
him  for  his  benefit.  Bnt,ln  prosecutions  in 
which  the  prisoner  was  allowed  counsel, it 
was  the  doty  of  the  latter  to  see  that  he 
lost  no  advantage,  and  then  It  was  only 
the  daty  of  the  Judge  to  be  equal  and  in* 
different  between  the  king  and  the  pris* 
oner.  1  Chit.  Crim.  Law,  407.  And  It 
makes  no  difference  whether  the  counsel 
are  employed  by  the  prisoner,  or,  as  In  the 
present  case,  assigned  by  the  conrt. 

The  subject  of  the  next  nnd  principal  ob- 
jection Is  the  overruling  by  the  trial  court 
of  the  motion  to  qnasfa  the  venire  faciaa 
and  tbe  return  tlierenn.  The  motion  was 
made  before  the  awearinff  of  the  Jury,  and 
it  iB  contended  that  It  ought  to  have  been 
granted,  because  the  list  furnished  the 
sheriff  by  the  Judge,  from  which  to  sum- 
mon the  Jury,  contained  tbe  names  of  not 
SO,  only,  but  21,  persona.  The  argument 
Is  that  the  statute  requires  that  the  Judge's 
list,  in  the  first  Instance,  shall  contain  20 
names,  and  no  more,  and  that  thin  re- 
qnlrement  la  Impwatlve.  Bot,  upon  con- 
sideration, we  are  of  opinion  that  thiH  po* 
eltlon  is  untenable.  Such  Is  not  the  lan- 
guage or  meaning  of  the  statute.  Prior 
to  tbe  act  of  March  29.  1871,  the  writ  re- 
quired tbe  oiUcer,  in  a  felony  case,  to  sum- 
mon 24  pemons,  who  were  eeleeted  by 
btmaelf.  Bnt  by  tbat  act  an  Important 
change  in  the  law  was  effected,  and  It  was 
provided  that  the  persons  sororaoned 
should  be  taken  from  a  list  furnished  by 
the  Judge.  Acts  1870-71,  p.  867.  This  stat- 
ute was  construed  In  Sand's  Case,  21  Grat. 
871.  In  that  case  there  was  a  motion  to 
quash  tbe  writ  nnd  return  on  .the  ground 
that  the  list  furnished  by  the  Judge  con- 
tained tbe  names  of  only  24  persons;  It 
being  insisted  that  it  ought  to  have  con- 
tained mure  than  that  number,  so  tbat 
the  officer  might  have  made  a  selection 
from  the  perRODs  named  in  the  list.  But 
this  court  held  that,  while  it  wonld  have 
been  better  for  the  list  to  contain  more 
than  24  names,  and  that  the  act  no  doubt 
eontemplated  It  generally  woold  contain 
more,  yet  tbat  a  Hat  contalulng  only  tbat 
T.168.£.no.lS— 43 


nnmber  did  not  iaTalldaCe  the  execution 
of  the  writ;  and  this  ruling  was  affirmed 

In  Mitchell's  Case,  83  Grat.  845.  In  the 
Inst-mentloned  case  It  was  said:  "It  was 
not  necessary  that  the  Ust  from  which  the 
venire  was  directed  to  be  summoned 
should  have  contained  the  names  of  more 
than  M  pernons,  although  It  might  have 
contained  more."  The  present  statute 
(Code,  84018)  differs,  so  far  as  the  present 
case  la  concerned,  from  the  act  construed 
in  those  cases  only  In  the  number  of  per* 
sons  required  to  be  summoned,  tbe  num- 
t>er  now  being  30,  Instead  of  24;  so  that. 
If  it  was  proper  tor  the  list  to  contain 
more  than  24  taamea  under  that  act,  It  la 
equally  proper  now,  under  the  Code,  for  it 
to  contain  more  than  20.  It  Is  true  thelan- 
guage  in  Vawter*s  Case.  87  Va.  245,  12  S. 
E.  Bep.  8S9,  warrants  tbe  inference  that  In 
the  opinion  of  the  court  It  was  Irregular 
for  the  list  tocontaln  more  than  the  latter 
number.  But  this  language  was  used  un- 
guardedly;, and,  besides,  it  was  not  nec- 
essary to  the  decision  of  the  case,  inas- 
much aa  the  objection,  ae  tbe  court  said, 
waa  not  made  iiefore  the  swearing  of  tbe 
Jury.  The  attention  of  the  court,  more- 
over, was  not  called  to  the  eases  above 
mentioned,  which  settled  the  question, 
and  to  which  we  adhere.  Tbe  great  and 
dectelve  point  in  the  case  was  as  to  tbe 
omlasion  of  a  venire  to  summon  an  addi- 
tional number  of  persons  to  complete  tbe 
panel,  nnd  this  waa  bdd  to  be  error  ap- 

fiarent  on  tbe  record,  for  which  alone  the 
□dgment  waa  reversed,  in  conformity 
with  Hairs  Cnse,  80  Va.  555.  And,  as  thto 
disposes  of  all  the  questions  arising  In  the 
case,  it  follows  tbat  tbe  Judgment  mast 
be  afSrmed. 


(89  Va-  519) 
HISLE'S  ADM'B  v.  BITBASZLIj  et  al. 
(Supreme  Court  of  Appeals  of  ^r^nls.  Jar 
188S.) 

FBAUDOLBKr  CoirvBTANCEa — Contract  or  Hax- 

AHD— COSSIDSBATION. 

Two  maiden  ladieik  the  ooa  an  invalid, 
and  the  other  55  years  tAa,  helpless,  dependent, 
and  impoverislied.  assigned  to  their  nephew  G. 
certain  bonds,  the  value  of  which  at  the  time 
was  nncertain,  but  which  aftMwards  proved  to 
he  Talaable;  he  agreeing  to  support  toem  d\u> 
Ins  their  Uvee.  Thenceforth  they  both  resided 
with  O.,  the  invalid  continaiDg  with  bim  23 
years,  till  her  death,  and  the  other  continuing 
thereafter.  Both  were  satisfied  with  their  c(xi- 
tract,  and  never  songht  to  annul  it  Beld,  tliat 
it  was  a  contract  of  hazard,  and  not  void  aa 
against  a  prior  creditor,  whose  claim  waa  un- 
known to  G.,  and  who  took  no  steps  to  enforce 
it  till  more  than  20  years  aftar  the  contract 
was  made. 

Appeal  from  circuit  court,  Rappataan- 
nock  county. 

Action  by  HIsle's  admlolstrator  agalust 
Rndaslli  and  others.  Judgmentfordefend- 
ants.   Plaintiff  appeals.  Affirmed. 

J.  C.  GibsoD  and  H.  0.  MoOett,  Jr.,  for 
appellant.  R.  Tnylor  Scott,  tor  appeUees. 

Laot,  J.  This  is  an  appeal  from  a  de- 
cree of  tbe  elrenlt  court  of  Rappahannock, 
rendered  onthel9ttaday  ofUay.lSUl.  Tbe 
question  Involved  In  ttala  appeal  arises  dd- 
der  tbe  proceedinjcs  bad  on  a  petition  filed 
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hj  the  appellant  In  a  pendtag  cbaDcery 
Bnit  ot  Radaalllet  al.  t.  Frlstonetal.  The 
volt  of  RudaalU  et  al.  v.  Frlstoe  et  al.  was 
a  lien  creclltore*  suit,  havlDe  tor  Its  object 
the  enforcement  of  certain  lleos  against 
the  real  estate  of  aald  Fristoe,  and  sectlna 
aside  a  sale  of  certain  of  the  Fristoe  lands 
by  the  irldow  and  children,  fn  the  prog- 
ress of  the  salt,  which  was  Institntedin 
1871,  certain  judgments  were  nufurced 
agalniit  the  Fristoe  lands,  belonging  to 
the  platntiS  Nancy  Rudasllh  amonn  ting  to 
aereral  thousand  dollars;  one  to  I^ocy  and 
Nancy  Rodaslll  for  $8,727.60.  Nancy  Uuda- 
sill  for  $1,247.63,  and  Nancy  Rndaslll  for 
fS07.6o.  Tbeappellant's intestate, Loyd A. 
Hlsle,  held  a  claim  against  Fristoe  for  a 
bond  of  $350,  dated  March  10, 1843,  opoo 
which  payments  had  been  made  from  time 
to  time  until  the  10th  day  of  January, 
1861.  when  it  amoooted  to  fSSS.AO.  when 
a  new  bond  was  given  for  this  debt  on 
that  day.  by  William  Rudaslll  and  the 
said  Nancy  Rudasltl,  salt  having  been  la- 
stltated  thereon  by  tlie  said  Ueorge  B. 
Hisle.  Hisle's  administrator,  having  re- 
covered a  Judgment  on  tbia  obligation,  at 
the  November  term,  1889,  filed  his  petition 
to  subject  to  bis  debt,  by  reason  of  hia  ex- 
ecution lien,  the  Judsmenta  in  the  caase 
belonging  to  thesald  Nancy.  William  Ruda- 
ain  appearing  to  have  no  property;  and, 
execution  having  been  returned  "  No  prop- 
erty found  "  againat  both,  and  against  one 
William  G.  RudaalU,  to  set  aside  an  assign- 
ment of  thene  bonds  by  Nancy  and  Lucy 
Rudaslll  to  thesald  William  Q.RodasUl  as 
fraudulent,  voluntary,  and  as  Intended  to 
hinder,  delay,  and  dnraod  the  creditors  of 
the  said  Nancy.  Nanoyaoswered,  and  de- 
nied the  fraud.  WUIiam  G.  did  the  same, 
and  a  decree  was  rendered  to  a  commla- 
aioner  directed  to  take  teittlmuny  upon  this 
question  of  fraud :  First.  Whether  the 
naslgnment  was  houa  Sde.  Secondly, 
Whether  for  valuable  consideration  ;  and, 
if  so,  whether  the  same  has  been  paid,  and 
how.  Thirdly.  To  what  relief,  if  any,  the 
plaintiff  in  the  execctlonsla  entitled  in  this 
canae.  Fourthly,  Whether  the  defendant 
William  Q.  Rudaslll  has  paid  the  entire 
purchase  money  of  the  land  bought  by  him 
under  decrees  In  this  cause,  leave  being 
given  In  the  decree  for  the  answers  above 
mentioned.  The  commissioner  took  a 
good  deal  of  evidence  In  the  form  of  deposi- 
tlona,  and  reported  that  the  assignment 
was  bona  tide,  and  for  valuable  considera- 
tion, which  had  been  faithfully  carried  nut 
by  William  G.  RudaalU.  The  plalntm, 
Hisle,  excepted,  but  the  circuit  court  over- 
ruled his  exceptions,  and  anstained  the 
commlBsioner'a  report,  and  refused  to  al- 
low him  to  file  an  amended  petition,  and 
dlamlssed  his  petition ;  and  from  this  de- 
cision of  the  circuit  court  the  appeaMa  here. 

This  Is  the  queatfon  to  be  determined  by 
this  court.  The  evidence  shows  that  In 
1865,  the  late  war  having  ended,  and  the 
greater  part  of  the  property  of  Lucy  and 
Nancy  Rudaslll  having  been  swept  away, 
and  they,  fedlng  lielpleas  and  dependent, 
agreed  with  William  Q.,tbelr  nephew,  that 
they  would  assign  to  blra  these  bonds  held 
by  them  if  he  would  bind  himself  to  support 
tbem  during  their  lives;  and.  in  execotlon 
at  thla  agreement,  on  the  38d  day  of  March. 


1874,  they  did  actually  assign  the  same  in 
writing,  witb  two  attesting  wltnewes.  It 
becoming  necessary  then  to  do  this  that 
William  G.  might  receive  ^he  same,  and 
use  them  in  the  purchase  of  the  Fristoe 
land.  Lacy  and  Nancy  were,  at  the  time 
of  the  assignment,  living  In  the hoaae  with 
William  O..  and  Nancy  still  resides  with 
him,  aged  82,  and  Lucy  lived  with  bim  23 
years,  most  of  the  time  an  Invalid,  ontU 
her  death,  and  there  la  no  evidence  tha^ 
William  G.  knew  of  the  plaintm's  debt  at 
the  time  of  the  aaslgoment.  There  la  a 
good  deal  uf  evidence  adduced  by  the  ap- 
pellant, Hlsle,  tending  to  show  that  the 
parcbase  price  or  the  agreed  consideration 
waa  very  inadequate,  and  a  strong  arxa- 
raent  la  adduced  to  Indicate  that  William 
G.  was  rather  supported  than  these  old 
ladles,  who  were  very  thrifty  people,  In- 
dnstriouB,  and  economical.  But  we  most 
bear  In  mind  that  this  Is  notaeontroTer^s- 
between  William  (Land  Nancy  as  to  what 
her  board  and  support  Is  worth,  and  whnt 
should  be  credited  for  her  services.  These 
questions  have  been  long*  ago  agreed  be- 
tween  them.  The  qucstlou  here  Is  whether 
the  agreement  between  them— the  under- 
taking by  William  G.  to  take  care  of  them 
for  an  agreed  consideration,  and  the  con- 
sideration actually  paid  by  tbem—  waa 
fraudulent  as  to  eredfton.  If  volantary. 
and  so  void  as  toexlstlngcredltors.lt  was 
not-  assailed  for  that  cause.ln  time.  If  (or 
a  valuable  consideration,  it  Is  good,  nnt- 
wltbstanding  the  court  should  be  of  opin- 
ion that  one  of  the  parties  had  made  a 
good  bargain,  unless  a  fraudulent  Intent 
can  be  dlacerned,  either  through  the  evi- 
dence or  the  grossly  Inadequate  character 
of  the  transaction.  Buttherelsnogroond 
in  this  case  to  place  the  conclusion  upon 
that  the  transaction  was  voluntary,  or 
made  with  fracdulent  intent.  It  Is  not  a 
cnHo  ot  a  sale  of  property  for  a  atlpulat«d 
price  where  the  price  Is  known,  and  the 
value  of  the  property  can  beeatabllabed  by 
satisfactory  evidence.  In  both  branches, 
or  upon  both  sides,  it  Involvea  an  element 
of  uncertainty.  These  old  maiden  ladles 
were  no  longer  young  and  strong.  Lucy 
waa  an  invalid,  and  Nancy  was  55  yean* 
old.  It  was  uncertain  how  long  tbey 
would  live.  They  might  die  within  the 
year,  or  they  mlghtllve  a  quarter  of  a  cen- 
tury, as  Nancy  has  done,  and  as  Lucy  al- 
most did,  for  she  lajigulshed  as  an  Invalid 
for  2S  years.  They  might  he  well  during 
the  future  years,  as  Nancy  has  been,  or 
they  might  belnvallde  all  the  time,  aaLocy 
was.  What  waa  it  worth  (orareapon- 
slble  party,  who  was  at  the  same  time  an 
agreeable  and  acceptable  penon,  to  bind 
himself  to  do  this?  This  is  a  difficult  qnca- 
tion  tu  answer  in  the  abstract;  but  In  tbia 
case,  whet  did  these  old  ladles  have  to 
payT  Nol  money.  They  had  no  money, 
but  they  had  some  hoods,  which  might  or 
might  not  be  valaable.  Other  creditor! 
might  be  prior  In  time  and  stronger  In 
right.  Others  might  divide  witb  them 
when  th«y  came  to  ■Db|ectttae  praparty  irf 
their  debtor.  Tbe  time  was  full  <rf  ancer- 
talnty.  The  war  had  ended,  but  most  of 
their  property  was  gone.  What  would 
they  reallieout  of  what  remained?  How 
much  would  tbay  get  on  tbeaa  bondaf 


Digitized  by 


Google 


W.Vt.) 


HOLT  «.  HOLT. 


675 


VPho  could  Myt  It  was  niieertabi»  bat 
Wllllain  G.  ftgx«ed  to  accept  this  as  a  sntB- 
dent  consideration,  and,  so  far  aa  he  Is 
coDceraed,  has  tolly  performed.  It  was  a 
contract  of  hazard.  As  fur  as  Lacy  Is  con- 
cerned, it  has  been  fully  performed;  and, 
as  far  as  Nancy  Is  concerned,  the  uncer- 
tainty of  time  will  soon  end,— a  few  more 
years  at  best.  Neither  Lncy  nor  Nancy 
has  sought  to  annal  the  contract  on  the 
ground  of  Inadequacy,  and  nether  could 
now  be  entertained  to  do  so.  A  creditor 
has  waited  until  It  Is  too  late  to  assail  the 
contract  aa  voluntary,  and  the  eommie- 
sloner  and  the  conrt  agree  together  that 
no  fraud  haa  been  eBtnbllBhed;  that  the 
transaction  was  boas  flds  on  botb  sides, 
and  that  William  G.  had  no  knowledge  of 
the  debt  of  the  plaintid,  (which  Is  a  small 
one,}  and  no  fraudulent  Intent  can  be  Im- 
puted to  him,  and  none  to  the  other  par- 
ties; and  111  this  Tiew  we  concur;  and  the 
decree  appealed  Irom  must  be  afQrmed. 


X37  W.  Va.  S06> 

HOLT  et  al.  t.  HOLT  et  aL 
(Siqireme  Court  of  Appeals  of  West  ^r^ida. 

Dpc.  17,  1892.) 

Coxmssioau's  Report-~Conthx«s— Rsruiur  or 
Etidbitgs. 

1.  When  the  report  of  a  commiBsioner  is 
DOt  excepted  to  wtiile  it  remaloB  in  his  office, 
and  before  it  has  been  retnnied  into  court,  the 
evidence  which  was  before  the  commissioner,  on 
which  he  acted  in  maldng  his  report,  is  no  part 
of  tuch  reiKirt,  unleas  made  bo  07  order  of  the 
CO  art,  or  vy  tbe  report  itself. 

2.  Where  no  exceptions  have  been  filed  to 
the  report  of  a  commissioner  while  it  remained 
in  bis  office,  and  before  he  returned  the  same 
Into  court,  it  to  not  the  duty  of  the  commission- 
er, unless  required  hj  the  court  to  do  so,  to  re* 
turn  with  his  report  the  evidence  which  was  be* 
fore  him,  on  which  he  acted  in  making  his  re» 
jKirt;  and.  if  -a  party  afterwards  excepts  thereto, 
the  conrt,  in  coDBldeting  such  exceptions,  -wiu 
only  regard  auch  errors  as  aypear  upon  the  face 
of  the  report 

3.  It  is  the  duty  of  the  commissioner  to  re- 
tnm  tlie  decrees,  orders,  and  notices  under 
which  he  acted,  in  order  that  the  conrt  m&j  see 
that  they  have  been  properly  executed. 

4.  if  there  has  been  a  previous  account,  he 
shall  not  copy  it  into  his  report,  but,  talking  It 
as  tbe  basis  of  his,  correct  the  errors  and  supply 
the  defects  thereM  by  an  additional  statement. 

^Uabns  br  Ihe  Court.) 

Appeal  fromclrculteonrt.GilmerconDty. 

Snit  by  M.  S.  Holt  and  others  against 
John  M.  Holt,  administrator  of  J.  F.  W. 
Holt,  and  others,  to  compel  defendant 
named  to  Buttle  the  administration  ac- 
cunnts  of  J.  F.  W.  Holt,  formerly  adminis- 
trator of  M.  Holt,  and  to  account  for 
moneys  arising  from  accounts  paid  and 
lands  sold,  and  belonislng  to  the  partner- 
ship previously  existing  between  M.  and 
J.  F.  w.  Holt.  From  a  decree  in  favor  of 
plaintiffs,  defendants  appeal.  Rerersed. 

R.  F.  Fleming  and  Okey  Johnson,  for 
appellants.  H.  G.  Linn  and  N.M.Beanett, 
for  appellees. 

Skgmbh,  J.  This  was  a  suit  In  equity, 
brouffbt  by  Thomas  B.  Hughes  and  Lou- 
isa, his  wife,  John  Holt,  Rebecca  Holt, 
Margaret  Holt,  Matbew  8.  Holt,  Bernard 


Doile  and  Lmra,  his  wUe*  and  CharlM 
B.  Holt,  (who  was  an  Infant  and  sued  br 
his  next  friend,  John  Holt,)  against  J.  P. 
W.  Holt,  late  sheriff  of  Ollmer  county.and 
as  such  administrator  de  bonis  non  with 
the  will  annexed  of  Matbew  Holt,  de- 
ceased. Tbe  bill  was  filed  at  the  August 
rules,  1873,  In  the  circuit  court  of  Gilmer 
connty.ln  which  the  pialntilfs  alleged  that 
they  were  tbe  children  of  Mntbew  Holt, 
deceased.  That  the  estate  of  said  Matbew 
Holt  was  committed  to  the  said  J.  F.  W. 
Holt,  late  aherin  of  Gilmer  county,  with 
puwera  to  administer  all  the  rights,  goods, 
and  chattels  belonging  to  the  sulci  estate, 
and  that  he  was  so  appointed  by  tbe  said 
circuit  court,  and  that  aa  such  administra- 
tor be  received  Into  bte  hands,  to  adminis- 
ter according  to  law,  many  claims  and 
debts  due  to  the  decedent.  That  they  be- 
lieved he  had  made  many  collections  of 
money  due  to  the  said  estate,  arising  from 
a  bond  or  bonds  ot  the  United  States,  and 
that  he  had  collected  other  moneys  belong- 
ing to  said  estate,  to  which  they  were  en- 
titled, as  children  and  heirs  at  law  of  tbe 
said  Matbew  Holt,  deceased;  but  bow 
much  of  said  moneys  bad  been  collected, 
belonging  to  said  heirs,  was  not  known, 
and  bow  many  of  tbe  claims  remain  un- 
paid. In  part  or  In  whole,  said  plaintiffs 
were  unable  to  state.  And  they  called  up- 
on said  defendant  for  a  lull  and  specific 
ezlilbltion  of  all  moneys  so  collect«d,  and 
of  the  debts  and  claims  due  the  decedent  In 
his  lifetime,  which  came  into  his  bands; 
also,  to  state  distinctly  the  names  of  each 
and  every  debtor,  tbe  amount  due  from 
them,  and  the  evidence  of  such  debts  and 
claims,  specifying  how  much  was  for 
principal,  bow  much  for  Interest,  and  tbe 
name  of  tbe  debtor  or  debtors,  and  that 
he  make  a  full  and  complete  settlement  ot 
all  bis  administrator's  accounts.  They 
further  charged  that  they  learned  that  the 
said  administrator  and  decedent  were 
partners  In  merchandising  for  many  years 
prior  to  the  death  of  the  decedent,  and  ac- 
cumulated many  debts  and  claims  due  the 
firm.  That  It  was  supposed  many  of  these 
debts  were  collected  hy  tbe  d^ndant  be- 
fore he  became  administrator;  and  they 
called  for  a  full  exhibit  of  such  collections, 
and  If  necessary,  in  furtherance  of  this  ob- 
ject, that  the  defendant  he  required  to  .file 
a  list  of  all  claims  whlch'wonld  and  did 
come  into  his  hands  as  survivor  of  said 
firm.  Itemising  the  same,  specifying  those 
actually  and  fully  paid  and  those  par- 
tially paid.  That  tn  course  of  said  part* 
nership  transactions  the  firm  acquired,  by 

f latent  and  by  purchase,  various  tracts  of 
and.  That  some,  at  least,  were  held  by 
title  bond  and  conveyed  by  the  vendor, 
the  said  defendant,  and  subsequently  sold 
by  him,  as  tbe  holder  of  the  legal  title,  for 
the  benedt  of  said  firm,  and  the  pnrchaBe 
money  arising  tfaer^rom  came  Into  the 
hands  of  the  defendant,  to  be  accounted 
for  by  him  as  admlniFtrator;  and  they 
called  npop  the  defendant  for  a  full  exhibit 
ot  all  the  lands  sold,  the  money  acquired 
therefrom,  and  when  received,  and,  to  this 
end,  that  he  furnish  a  list  of  all  real  estate 
acquired  during  the  partnership  and  a 
statement  ot  Its  disposition.  They  also 
alleged  that  tbe  defendant  had  not  settled 
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bla  adralnlntratlon  aeeonnta  according  to 
law,  and  they  called  upon  bim  to  do  so. 

On  the  ]4tb  day  of  March,  1874,  the  de- 
fendant J.  F.  W.  Holt  filed  bto  answer  to 
the  plaintlfrs'  bill,  to  which  the  plalntlOs 
replied  generally,  and  the  cause  wan  re- 
ferred to  acommistiioner  to  take  and  state 
the  partnemhip  accounts  between  the  de- 
fendant and  M.  H.  Holt,  deceaned,  and  to 
settle  the  administration  accounts  of  the 
defendant  on  the  estate  of  M.  H.  Holt, 
deceased ;  and  said  commissioner  was  di- 
rected to  report  such  special  matter  as  lie 
might  deem  pertinent,  or,  being  pertinent, 
that  might  be  required  by  any  of  the  par- 
ties, with  leave  to  examine  any  of  the  par- 
ties on  Interrogatories.  The  said  defend- 
ant in  his  answer  says  that  said  Mathew 
Holt  left  a  will,  and  that  Thomas  B. 
Hughes  and  R.  F.  Fleming  qoallfied  as  ex- 
ecntors  thereof.  That  they  collected  and 
realized  nearly,  It  not  quite,  all  the  solvent 
assets  of  said  estate,  except  a  certain  debt 
dae  from  James  Webb,  below  mentioned, 
aDdadmlntoteredthesame.  That,altertbe 
BOlTfnt  assets  of  aald  estate  had  been  so 
rsallzed  by  said  executors,  the  estate  was 
committed  to  defendant,  then  sherltt  of 
OUroer  county,  to  be  administered  by  him 
in  the  character  of  administrator  de  bonla 
aoD  with  the  will  annexed.  That  the  rem- 
nant ol  the  estate  which  thus  came  to  bis 
hands  consisted  only  of  bad,  nneoUectlble, 
insolvent  debts,  which  were  not  capable  of 
being  collected,  and  which  be  had  not  col- 
lected, by  reason  of  their  insolvency. 
That  to  sue  on  said  claims  was  simply  to 
waste  the  estate  in  costs.  And  he  denied 
that  moneys  came  into  fals  bands  as  such 
adminlntrator,  except  as  thernin  stated, 
or  that  any  bond  of  the  United  States 
ever  came  into  his  hands  as  snch  adminis- 
trator. He  admits  that  there  was  paid  to 
him  as  such  administrator,  by  James 
Webb,  on  nccouot  of  mone^  due  from  him 
for  land  sold  to  bim  by  Mathew  Holt  In 
his  lifetime,  the  sum  of  f255.36;  that  be- 
ing the  amount  due  said  estate, as  decreed 
by  the  drrnlt  court  of  Gilmer  county  lo 
the  case  of  James  Webb  against  said 
Mathew  Bolt's  representatives  and  others. 
And  that  be  bad  no  recollection  of  ever 
receiving  any  other  money  in  his  character 
as  Hucb  administrator.  And  he  says  he 
will'  file  with  his  answer  a  list  of  the 
claims  which  came  to  bis  bands,  as  ad- 
ministrator, from  the  hands  of  said  execu- 
tors, Hughes  and  Fleming,  none  of  which, 
to  the  best  of  tats  recdHectlon,  had  ever 
been  collected  by  him,  by  reason  ol  their 
Insolvency.  That  these  claims  were  not 
the  sole  property  of  the  estate  of  Mathew 
Holt,  for  reasons  rtated  by  defendant  as 
follows:  On  the  25th  day  ut  January, 
3869,  tbe  firm  of  M.  &  J.  F.  W.  Holt, 
which  was  composed  of  Mathew  Holt  and 
defendant,  was  dissolved,  and  a  large 
amount  of  claims  due  tbe  Arm  went  into 
the  hands  of  said  Mathew  Holt,  which  he 
collected,  partly,  In  his  lifetime;  and  the 
residue  then  went  Into  the  hands  of  hlsex- 
eoutors,  by  whom  all  that  were  solvent 
were  collected,  and  the  remnant,  which 
were  insolvent,  were  turned  over  by  suld 
executors,  on  their  resignation  as  such, 
and  came  to  defendant,  on  the  said  estate 
being  committed  to  his  hands.  He  further 


says  that  he  paid  out,  on  debts  chargeable 
against  said  Mathew  Holt's  estate,  more 
than  the  sum  so  paid  by  James  Webb; 
the  debts  on  which  the  same  was  paid  be- 
ing debts  against  said  Mathew  Holt  indl- 
vidnally,  and  against  tbe  firm  of  M.  &  J. 
F.  W.  Holt.  And  so  defendant  says  that, 
as  sueta  admlnlstratur  of  the  estate  of 
Mathew  Holt,  deceased,  be  owes  nothing 
to  said  estate,  but  on  the  contrary,  on 
settlement,  thesald  estate  would  be  found 
Indebted  to  him.  That  the  claims  so  com- 
ing Into  his  hands  as  administrator  were 
exclusively  claims  In  favor  of  said  Arm, 
and  in  tbem  d^ndant.  as  a  partner,  had 
an  interest.  Tbat.lf  there  were  anyelalma 
due  to  Mathew  Holt  Individually,  which 
came  Into  the  hands  of  defendant  as  ad* 
mlnlstrator,  be  did  not  remember  tbem 
then :  but  It  any,  he  wonld  specify  them  la 
the  list  which  he  would  rnrolsh.  As  tn  the 
second  branch  of  the  bill,  which  seeks  to 
charge  bim  In  tbe  character  of  surviving 

Eartner  In  the  firm  of  M.  ft  J.  F.  W.  Holt, 
e  says,  as  above  stated,  a  dissolutlnn  of 
said  Arm  took  place  on  the  25th  day  ot 
Jannary,  1868,  and  each  one  oftbe  parties, 
under  an  agreement  between  them,  took 
Into  his  hands  a  portion  ot  the  aBS'>ta  of 
the  Arm,  In  the  shape  of  notes, claims,  and 
property  to  be  collected  by  them,  respec- 
tively, to  satisfy  the  firm  debts  end  their 
interests* in  the  firm,  and  tor  which  they 
were  to  account  on  a  final  settlement. 
Tbat  Mathew  Holt  received  Into  his 
hands,  In  this  way,  a  latge  amount  of  the 
assets  of  tbe  firm,  and  he  and  his  execu- 
tors, Hughes  and  Fleming,  collected  and 
reallied  the  bulk  o(  the  same.  That  de- 
fendant, under  this  arrangement,  took 
and  received  into  his  hands,  of  the  asseta 
of  the  firm,  probably  a  larger  amount 
than  that  recelv f>d  by  Mathew  Holt. 
That,  nt  all  tbe  notes,  claims,  and  proper- 
ty so  received  by  defendant,  a  full,  precise, 
itemized  account,  recorded  In  a  book,  was 
furnished  by  bim  to  the  said  Mathew 
Holt,  and  was  retained  by  bim,  and  is,  or 
at  least  ought  to  be,  in  the  hands  of  his 
family.  So  that  they  have  better  means  of 
specl^ing,  Itemizing,  and  detailing  tbe  as- 
sets which  went  Into  defendant's  hands, 
than  be  bad,  after  so  long  a  period,  and 
after  the  claims  which  he  did  receive  have 
been,  many  ot  them,  paid  and  delivered  to 
the  persons  owing  the  same.  That  a  de- 
tailed record  book  of  these  assets  was  de- 
livered into  the  possession  of  Mathew 
Holt,  and  the  plaintiffs  have  means  ol 
specifying  and  particularizing  said  amets. 
If  they  have  possesulnn  of  said  book,  bet- 
ter than  this  defendant,  as  be  has  no 
meHns  now  of  detailing  and  partlcidar- 
Iclng  the  said  claims;  but  tbat  be  was 
ready  at  any  time,  and  desirous,  to  close 
up  and  finally  settle  said  matter,  to  the 
beet  of  bis  ability.  Defendant  further 
states  that  tn  the  month  ot  November, 
1868,  Thomas  B.  Hughes  and  B.  F.  Flem- 
ing, as  executors  of  the  said  Matbew 
Holt,  and  defendant  entered  Into  the  work 
of  settling  the  account  subsisting  between 
the  defendant,  as  surviving  partner  ol 
said  firm,  and  the  estate  of  said  Mathew 
Holt,  dewased,  and  in  this  settlement  va- 
rious items  were  allowed  as  debits  ana 
credits.  The  amounts  which  were  admlt- 
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ted  bysaldexeenton  to  hare  been  paid  by 
Aefenaant  on  the  partnership  Indebtedneea 
were  910,191.68, and  anltemlzed  account  ul 
the  debts  against  the  firm,  paid  by  de- 
fendant, dated  November  23, 1S68,  was  re- 
corded In  a  book  now  fn  poBaesaion  of  de- 
fendant, signed  by  said  Hashes  and  Hem* 
Ing,  executors,  and  defendant;  and  he  ex- 
hibits a  copy  thereof.  That  the  vouchers 
shnwloff  soch  payments  were,  on  the  sign- 
Injc  of  aald  acconnta  of  payments  of  debts, 
delivered  by  defendant  to  said  Hughes  and 
Fleming,  as  acknowledged  by  aaJd  execu- 
tors, in  writing,  at  the  foot  of  said  account, 
which  book  he  offered  to  produce  Jo  court 
or  before  a  commissioner.  That  in  addi- 
tion to  the  debts  paid  by  defendant,  and 
specified  In  said  account,  other  payments 
made  by  defendant  prior  to  the  date  at 
suld  account,  and  not  specified  ther^n.  In 
discharge  of  said  partnership  Indebtedness, 
faavo  been  since  discovered  by  defendant, 
and  ntlU  other  payments  have  been  made 
on  the  partnership  indebtedness  since  the 
date  of  said  account,  amounting  to  a  con- 
siderable sum  In  addition  to  the  sum  ae^ 
knowledged  In  said  account.  On  the  oth- 
er hand,  at  the  time  of  said  settlement 
with  said  execators,  the  defendant  ren- 
dered them  an  account  of  money  which  he 
bad  collected  or  was  chargeable  with  as 
survivinff  partner,  amouDtlng  to  a  large 
sum,  which  list  was  likewise,  as  defendant 
thinks,  signed  by  the  parties,  and  deliv- 
ered and  left  In  the  hands  ol  said  execu- 
tors, which  account  of  collections,  as  he 
remembers  It,  in  the  absence  of  said  ac- 
connt,  amounted  to  between  96,000  and 
$8,000,  but  that  It  was  developed  on  set- 
tlement that  a  large  balance  was  due  de- 
fendant from  said  estate;  and  he  calls  on 
the  said  Hughes  and  bis  coplalntiffs  to 

Eroduce  the  said  vouchers  delivered  to 
Im  as  above  stated,  showing  bis  pay- 
ments on  Che  firm  Indebtedness,  and  also 
to  file  the  statement  of  account  furnished 
by  defendant  to  aaM  executors,  of  moneys 
eoUtcted  by  him,  which  papers  are  In  the 
possession  of  said  Hughes  or  his  coplaln- 
tiffs. That  a  great  number  of  the  debts 
In  his  hands.  In  favor  of  the  firm,  were  In- 
solvent. That  the  late  civil  war.  Inevita- 
bly, In  Its  turmoil  and  destruciion,  caused 
the  loss  of  many  debts,  and  that  proceed- 
ings in  bankruptcy  by  debtors  of  said  firm 
caused  the  loss  of  soroewhem  between 
95,000  and  97,000  of  said  debts,  anri  that 
defendant  has  now,  in  addition  to  those, 
lost,  by  bankruptcy,  claims  amounting 
to  from  92,000  to  94,000,  utterly  Insolvent. 
That  during  the  continuance  of  the  war 
no  proceedings  for  the  collection  of  said 
debts  could  be  prosecuted,  and  the  ravages 
of  the  war,  when  over,  rendered  them 
worthless.  He  denied  that  he  owed  any- 
thing to  the  estate  of  Matbew  Holt,  as 
partner  In  the  firm  of  M.  &  J.  F.  W.  Holt, 
bat,  on  the  contrary,  asserted  that,  on  a 
fair  settlement,  a  balance  of  from  $3,000 
to  95.000  would  be  found  due  him.  That 
some  lands  did  belong  to  said  firm,  and 
that  some  were  sold,  and  the  proceeds  re- 
alised by  Mathew  Holt,  and  some  by  de- 
fendant, bat  that  they  have  been  account- 
ed for  In*  the  statement  rendered  to  the  ex- 
ecutors as  aforesaid,  and  that.  Including 
the  lands  sold,  wbtch  In  this  answer  be 


baa  created  as  partnership  assets,  a  large 
balance  win  be  foand  due  him.  That  there 
are  some  lands  yet  unsold,  which  belong 
to  the  firm,  a  list  of  which  be  will  fumfsb. 
That  neither  as  administrator  nor  as  sur- 
viving  partner  Is  be  Indebted  to  the  estate 
of  said  Mathew  Holt,  but,  on  the  con- 
trary, said  estate  Is  Indebted  to  him,  as 
will  be  found  on  proper  settlement.  That 
said  estate  has  some  property  liable  to  Ita 
debts,  and  be  prays  that  whatever  balance 
may  be  found  due  him  from  said  estate  be 
decreed  to  him,  and  the  real  and  personat 
estate  left  by  said  Matbew  Holt  be  sub- 
jected to  the  payment  thereof,  etc. 

At  the  February  rules,  lS7t!,  the  plaintiffs 
filed  au  amended  bill,  lu  which  they  allege 
that  since  the  filing  of  their  original  bill 
tney  have  discovered  certain  paper  writ- 
ings entered  into  between  said  J.  F.  W. 
Holt  and  the  said  Mathew  Holt,  tearing 
date  the  25th  day  of  January,  ]85ti,  and 
the  18th  day  of  May,  1867.  which  writings 
are  fully  set  forth  in  said  amended  bill.  By 
the  first  named,  it  Is  recited  that  said 

Eartneniblp,  nnder  the  name  and  style  of 
[.  ft  J.  F.  W.  Holt,  existed  between  said 
parties  since  the  year  1839  or  1840.  That, 
In  the  commencement  of  the  partnership, 
M.  Holt  contributed  the  sum  of  $2,688.57 
in  cash  and  bimds.  That  the  said  J.  F. 
W.  Holt  contributed  the  sum  of  $3,238.97, 
embracing  the  farm  at  the  month  of  Ce- 
dar creek,  on  which  the  said  Holt  then 
Uved,and  that  the  said  partners  bad  com- 
menced a  settlement,  and  that  said  J.  F. 
W.  Holt  then  held  In  his  hands  notes  and 
bonds  amounting  to  the  sum  of  915,018.80, 
and  property  amonntlni^  to  the  sum  of 
$1,150.  That  said  notes  and  bonds  were 
all  recorded  in  a  book,  also  the  said  prop- 
erty, and  a  copy  of  the  same  furnished  to 
suld  M.  Holt,  and  that  all  the  said  notes, 
etc.,  were  to  be  accounted  for  in  the  final 
settlement  of  the  said  partnership,  and 
that  there  were  then  In  the  hands  of  the 
suld  M.  Holt  notes  and  bonds  amounting 
tu  tbe  sum  of  $6,020.48,  and  constables'  re- 
ceipts for  claims  put  out  for  collection, 
amounting  to  the  sum  of  $2,094.10,  part 
of  which  had  been  collected  and  applied  to 
tbe  use  of  said  firm,  (amount  not  known,) 
the  balance  of  which  claims  were  to  he 
accounted  for  In  the  final  settlement  nf  tbe 
partnership,  end  that  there  was  also  in 
the  hands  of  said  M.  Holt  property 
amounting  to  tbe  sum  of  $267,  which  were 
all  recorded  In  a  book,  and  a  copy  fur- 
nished to  J.  F.  W.  Holt.  That  said  part- 
ners were  to  bear  an  equal  part  In  relation 
to  all  debts  against  aald  firm,  and  all  un- 
settled matters  with  lawyers  and  others, 
so  far  as  the  said  firm  werecoTicerned,  and 
In  reference  to  all  lauds  nndlvided,  unap- 
propriated, a  former  article  of  agreement 
was  to  remain  in  full  force  and  virtue; 
and  they  agreed  upon  the  following  ar- 
rangement In  relation  to  a  part  of  tbe 
lands,  etc.,  belonging  to  said  firm:  J.  F. 
W.  Uolt  was  to  take  the  farm  on  which 
he  then  resided  at  the  sum  of  $4,500,  and 
tbe  land  lyiUH  on  Leather  bank,  formerly 
owned  by  William  Holber,  deceased.  In 
Ritchie  county,  at  $500,  and  half  of  tbe 
farm,  or  their  Interest,  purchased  by  V. 
Lake  In  Bitchie  county,  Va.,  at  $500,  and 
a  tract  of  land  lying  on  tbe  Staunton  and 
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Parkerabarg  pike,  near  William  ArDoId'Si 
itr  tliefr  Interest  lo  said  tract,  at  f 600,  and 
dlsu  one  house  and  lot  In  Westoo,  Lewis 
county,  known  as  the  "  I^iiell  House,  **  at 
1500.  M.  Holt  was  to  take  the  bouse  and 
lot  in  Glenrille,  wbicb  he  then  occnpied, 
at  $500,  and  the  land  on  the  waters  of 
Cedar  creek,  pnrcbased  of  J.  M.  Bennett 
and  John  G.  Blddell,  adjoining  lands  uf  C. 
P.  Arnold,  at  9850,  and  also  the  farm  on 
Little  Kanawha  river,  opposite  Abraham 
Bush's,  at  Sl,200.  That  the  amount  of 
land  purchased  by  J.  F.  W.  Holt  was 
96,500,  and  the  amount  purcheaefl  by  M. 
Holt  was  92,550,  making  a  difference 
against  J.  F.  W.  Holt  In  purchase  of 
IS.050,  In  which  amount  J.  F.  W.  Holt 
had  executed  bis  notetuM.  Holt  for  92,450, 
interest  from  date.  The  balance,  91*600, 
was  to  be  paid  to  M.  Holt  in  due  bonds 
ornotes  belonging  to  thesald  firm,— those 
most  available,— ur,  if  any  lands  should 
be  Bold,  belonging  to  the  Arm  or  to  J.  F. 
W.  Holt,  or  houses  and  lots  and  cash  real- 
ised from  Buch  sales,  the  said  M.  Holt  was 
to  have  the  benefits  thereof,  alter  the  said 
debts  of  said  firm  were  paid,  or  arranxe* 
Dients  tor  the  payment  thereof;  and  It 
was  further  understood  and  agreed  that 
the  lands  and  houses  purchased  by  said 
M.  Holt  and  J.  F.  W.  Holt  were  to  be 
taken  at  their  own  risk,  so  far  as  title  or 
Incumbrance  were  eoncerded.  That  the 
amoont  wblcb  the  members  uf  said 
firm  respectively  contributed  In  the  com- 
mencement of  the  partoershlp  was  that 
day  settled.  Theexcess  In  J.  F.  W.  Holt's 
favor,  of  9700.40,  bad  been  credited  on  his 
note.  And  it  was  further  agreed  and  un- 
derstood that  in  all  lands  that  may  have 
been  purchased,  entered,  or  acquired  in 
any  otber  way,  In  the  name  of  either  M. 
HoItorJ.  F.W.Holt,  they  should  have 
en  equal  interest  during  the  existence  of 
the  partnership.  That  J.  F.  W.  Bolt  bad 
executed  his  indlTldual  note  for  five  or 
six  hundred  dollars  to  J.  M.  Bennett,  and 
a  note  to  G.  D.  Camden  for  the  sum  of 
three  or  four  hundred  dollars,  and  that 
M.  Holt  was  to  pay  one  balf  of  said  notes, 
as  witneaa  their  hands  and  seals  the  25tb 
day  of  January,  1859.  Which  agreement 
was  signed  with  the  names  of  Mathew 
Holt  and  J.  F.  W.  Qolt,  with  the  word 
"Seal"  and  a  Bcroll  attacked  to  each. 
Also,  that  some  years  prior  thereto  a  cer- 
tain otber  instrument  of  writing  was  en- 
tered Into  between  Mathew  Holt  and  J. 
F.  W.  Holt,  which  was  In  the  words  and 
figures  folio  wing:  "  Whereas  heretofore,  to 
wit,  in  the  year  1839  ur '40,  Mathew  Holt 
and  John  F.W.  Holt  entered  Into  partner- 
ship In  selling  goods,  stock,  dnd  buaineas 
in  general.  At  the  time  snld  partnership 
was  formed,  the  said  Mathew  Holt  con- 
tributed In  cash  twenty  hundred  dollars, 
and  thtf  said  John  F.  W.  Holt  contributed 
his  farm  at  the  mootb  of  Cedar  creek,  on 
which  he  then  resided,  at  the  price  of  two 
thousand  dollara,  and    claiuiH  to  the 

araouflt  of  dollars,  sluce  which  time 

the  said  partners  had  continued  in  part- 
nership, as  well  as  all  choses  In  nctlou, 
personal  property,  and  real  estate,  bow- 
ever  purchased  or  acquired,  and  were  to  nw 
malu  In  partnership  unUl  tbe  same  was 
formally  dissolved,  and  all  propertlw  ae- 


qairedslnoe  said  partnenhtp  commenced 
were  and  are  considered  as  partnership 

property,  whether  the  same  be  real  or 
I>er8onal ;  each  oarty  participating  in 
profits  and  losses,  "—which  agreemen  t  was 
dated  tbe  18th  day  of  February,  1867.  and 
was  signed  and  sealed  by  said  J.  F.  W. 
Holt  and  Matbew  Holt.  That  tbe  aald 
M.  Holt  and  said  J.  F.  W.  Holt  were 
tor  years  partners  in  bnslness,  and  to  said 
partnership  the  said  Instruments  in  writ- 
ing related.  And  the  plaintiffs  alleged 
that  tbe  matters  embraced  In  said  agree- 
ments were  material,  and  proper  to  be 
considered,  adjusted,  and  adjudicated  in 
this  controversy;  and  tbey  asked  that 
perfect  and  complete  atatemeot  and  dla- 
cloBurea  on  tbe  part  of  said  J.  F.  W.  Holt 
be  Bwom  to.  returned,  and  made  by  the 
said  J.  F.  W.  Holt,  so  that  tbe  plaintiffs, 
some  of  whom  were  infants  at  the  time 
of  tbe  death  of  their  suld  father,  and 
others,  of  whom,  to  wit,  the  dangbtera 
aforesaid,  excepli  tbe  wife  of  the  said 
Hughes,  were  then  unmarried,  might  be 
personally  and  legally  satisfied  that  com- 
plete and  fall  Justice  had  been  done  or  pro- 
vided and  enforced  by  decree  touching  the 
matters  set  out  In  said  agreement,  and 
the  settlemeuts  and  diHCoverles  sought  In 
this  suit.  And  tbe  plaintiffs  charged  that 
the  said  John  W.  F.  Holt  had  taken  and 
a  ck  n  o  w  ledged  tbe  receipt  uf  a  large 
aniouDt  of  tbe  personal  assets  of  the  aatd 
late  firm  of  N.  A  J.  F.  W.  Holt,  with  which, 
and  on  account  of  wblch,  he  was  charge- 
able, as  well  for  actual  collections  as  for 
his  failure  to  use  proper  diligence  in  col- 
lection thereof,  and  in  excess  uf  the 
amount  then  or  at  any  other  time  held, 
taken,  or  received  by  tbe  said  Matbew 
Bolt;  and  they  farther  alleged  that  tbe 
terms  of  the  wrltlogs  and  agreements 
aforesaid  were  not  specifically  known  to 
all  of  the  plaintiffs  at  tbe  time  of  the  flilns 
of  the  original  bill  In  said  cause,  and  tbey 
charfce  that  there  were  divers  and  manx 
tracts  of  land  within  OUmer  and  adjoin- 
ing counties  which  were  owned  by  said 
late  firm  of  J.  F.  W.  Holt,  and  which 
were  held  by  said  late  firm  or  by  the  de- 
fendant John  F.  W.  HoU,  according  to  the 
said  a^reGments,  for  the  mutual  benefit 
ol  said  lace  firm  of  U.  &  J.  F.  W.  Holt,  ur. 
in  other  words,  to  wit,  fur  himself  and  the 
said  Mathew  Holt,  and,  since  tbe  death  of 
said  Matbew  Holt,  for  himself  and  tbe 
faeira  of  the  said  Matbew  Holt.  This,  the 
plaintiffs  charge,  is  true,  not  only  with 
reference  to  the  land,  but  to  many  notea 
and  bonds  and  claims  held  In  tbe  individ- 
ual name  of  the  deleudant  J.  F.  W.  Holt; 
and  tbe  plaintiffs  in  that  regard,  and 
touching  all  the  matters  aforeoald,  call 
upon  tbe  suld  J.  F.  W.  Holt  to  make  dis- 
covery, and  return  a  true  list,  not  only  of 
all  saeb  notes,  claims,  and  bnoda,  •bat 
also  of  all  such  lands.  And  tbe  plaintiffs 
further  charge  that  tbe  defendant  John 
F.  W.  Holt,  Bfnce  tbe  entering  into  said 
writing  bearing  date  the  26th  day  of  Jan- 
uary,  1R59,  which,  of  Itself,  and  together 
with  other  articles  between  said  M.  Holt 
and  J.  F.  W.  Holt,  sbnwp  the  nature  of 
tbe  partnersblp  and  tbe  rigb  ta .  of  each 
partner,  bas  acquired,  In  bis  IndlTldnal 
name,  many  notea  for  large  annu  of 
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mone^.  and  the  legal  title  to  many  traf  ts 
of  land,  and  the  equitable  ri^t  to  and  Id 
a  larK^  amount  of  real  eRtate,  on  accnont 
of  contractu  with  said  late  Arm,  or  for  the 
benefit  of  said  late  flrin,  exl«tlnff  prior  to 
the  said  25th  day  of  Janaary,  1860.  That 
plaintiffs  were  nnable  to  specify  the  aame, 
and  call  open  the  defendant  for  a  dIscoT- 
ery  thereof,  and  that  he  make  ansver, 
and  nie  a  full  and  perfect  lltit  of  the  mat* 
tern,  notes,  claims,  bunds,  and  real  estate 
oToresaid,  totichluK  which  a  discovery  and 
information  was  therein  asked  of  the 
said  defenflanC;  aud  the  plaintiffs  call 
upon  the  defendant  lor  a  discovery  touch- 
ing every  subject,  allegation,  and  stlpu- 
Ifttloii  of  Che  agreements  and  writings 
therein  referred  to  and  set  out,  and  that 
the  defeiidant  do  answer  and  e^tplaln 
every  part  and  subject  thereof,  and,  ac- 
cording to  the  agreement  of  the  26th  day  of 
Janaary,  1859,  that  be  do  retorn  a  list  of 
the  notes  and  bonds  that  are  by  said 
agreement  shown  to  have  been  left  in  his 
hands,  and  that  be  do  accompany  the 
same  with  the  notes  and  bonds  remain- 
ing nhcoUected,  and  further  show  what 
notes,  bonds,  claims,  or  demands  were 
held  by  him,  by  assignment  or  otherwise, 
on  tbe  SStb  day  of  January,  or  that 
were  thereafter  taken,  procured,  or  ac- 
quired by  blm.  In  his  own  name  or  other- 
wise, on  account  of  any  matters  tonchlng 
the  said  partnership  of  him  and  the  said 
Mathew  Holt,  and  that  a  like  discovery 
and  list  of  the  same,  and  the  amount  of 
the  same,  that  has  been- by  him  collected 
or  by  him  made,  relative  to  the  realeetate 
owned  by  said  firm  on  the  25tfa  day  of 
January,  1859,  or  tbat  was  thereafter  ac- 
quired by  blm,  dther  In  his  own  name  or 
In  tbe  name  of  the  said  late  firm,  or  In 
any  oth^r  name,  or  otherwise  controlled 
or  owned  by  said  late  firm  or  Individually 
beld,  controlled,  and  owned,  and  the  dis- 
position thereof  made  by  him.  Plaintiffs 
further  charged  that  considerable  real  es- 
tate legally  and  equitably  owned  and  held 
by  said  late  tinn  of  M.  A  J.  F.  W  Holt, 
and  which  was  in  like  manner  held  by 
said  J.  F.  W.  Holt,  had  since  the  said  25th 
day  of  Janaary,  1859,  and  also  since  the 
death  of  the  said  Mathew  Holt,  been  sold 
by  tbe  said  J.  F.  W.  Holt,  and  in  some 
instances  conveyances  had  been  made, 
and  in  other  Instances  title  bonds  bad  by 
htm  been  made  and  execntod,  to  par- 
chnsers  of  such  real  estate.  The  plaintiffs 
denied  tbe  authority,  as  a  matter  of  law, 
on  the  part  of  said  J.  F.  W,  Holt,  to  make 
any  such  sate  or  sales  of  any  such  land. 
Plaintiffs,  however,  alleged  their  willing- 
ness to  recognize  and  hold  valid  any  sale 
of  any  aucb  real  estate  made  and  consum- 
mated dating  tbe  lifetime  of  said  Mathtfw 
Holt,  provided,  la  this  case,  the  said  John 
F.  W.  Holt  can  be  called  upon  and  re- 
qnlred  to  make  return  thereof,  and  ac- 
count therefor,  by  payment  of  tbeamount 
of  any  snch  sale  or  sales  to  the  plaintiffs, 
heirs  of  tbe  said  Mathew  Holt,  or,  If  any 
such  were  made  for  tbe  benefit  of  the  cred- 
itors of  said  firm,  and  tbe  proceeds  ac- 
tually applied  by  said  J.  F.W.  Hult  orsaid 
Uatbew  Holt,  now  deceased,  to  any  such 
creditors  other  than  tbe  plaintiffs,  tbey 
deeming  it  batjast  and  equitable,  do  not. 


In  that  event,  propone  to  controvert  any 
snch  sale  or  sales  that  may  have  been 
made  prior  to  the  death  of  said  Mathew 
Holt,  but  call  upon  the  defendant  to  dis- 
cover and  show  what  lands  were  ho  sold 
or  disposed  of  by  blm  between  the  25tb 
day  of  Janaary,  1859,  and  the  death  of 
said  Ma  tbe  w  Holt,  which  oecnrred  aboat 
the  2d  day  of  October,  1866,  and  at  what 
price,  the  date  of  such  sale,  the  amoant  of 
each,  the  number  of  acres  In  each  tract 
sold,  and  how  much  of  the  purchase 
money  has  by  him  been  collected.  As  to 
the  real  estate  so  sold  and  disposed  of  by 
tbe.  dtfendant  since  the  death  of  said 
Mathew  Holt,  the  plaintiffs  deny  his  an- 
thorlty  todo  so,  and  call  upon  the  defend- 
ant for  a  descriptive  list  thereof,  and  to 
discover  to  whom  he  has  pretended  to 
makeaucb  sales,  the  nnmber  of  acres  sold 
to  each  person,  where  situated,  how  beld, 
and  the  price  at  which  he  made  each  and 
all  snch  sales;  and  tbey  ask  tbat  all  of 
said  lands  tbat  remain  unsold  and  which 
were  sold  by  said  J.  F.  W.  Holt  without 
authority  be  partitioned  according  to  the 
right  In  every  tract.  The  plaintiffs  show 
that  tbe  defendant  Holt  is  not  only  the 
surviving  partner  of  himself  and  said 
Matbew  Holt,  and  is  entitled  to  enforce 
tbe  obligations  of  the  firm,  but  la  adminis- 
trator, en  titled  to  receive  tbe  funds  arising 
therefrom,  and  all  debts  due  said  estate  of 
said  M.  Holt,  deceased.  The  plaintiffs 
therefore  ask  and  pray  for  9  settlement  of 
the  administration  accounts,  involving 
the  money  which  be,  as  surviving  partner, 
shoold  pay  the  personal  repreiientative  of 
M.  Holt,  deceased,  and  his  personal  notes 
and  Indebtedness,  which  be  should  In  like 
manner  pay.  That  the  relief  prayed  fur 
in  the  original  bill  be  granted.  They  also 
ask  that  the  real  estate  belonging  to  the 
firm,  or  held  in  trust  for,  or  otherwise 
owned  and  held  for,  the  firm,  which  is  un- 
appropriated or  undivided  in  said  article 
of  agreement  of  tbe  ^tb  day  of  January, 
1^.  be  partitioned  between  the  proieat 
owners,  and  also  that  the  personal  estate 
of  tbe  plaintiff's  deceased  father  may  be 
distributed,  and  for  such  otherrellef  as  tbe 
court  may  see  fit  to  grant. 

On  the  14th  day  of  Marcb,  1R74,  It  was 
decreed  that  this  cause  be  referred  to  one 
of  tbe  commissioners  of  said  court  to  state 
the  partnership  accounts  between  the  de> 
fendant  and  M.  Holt,  deceased,  and  settle 
tbe  administration  acconots  of  thedefend- 
ant  on  the  estate  of  M.  Holt,  deceased, 
and  that  said  commlRsloner  report  such 
special  matter  as  he  mightdeem pertinent, 
or,  being  pertinent,  might  be  required  by 
any  of  the  parties,  with  leave  to  examine 
any  of  the  parties  upon  proper  lnterroga< 
torlee.  On  the  20th  day  of  September,  1877, 
a  decree  was  entered  In  said  cause,  admit- 
ting Abigail  C.  Holt,  widow  of  M.  Hult, 
deceased,  as  defendant  In  tbe  suit,  with 
leave  to  file  a  copy  of  the  will  of  her  late 
husband,  and  tbe  cause  was  heard  upon 
tbe  papers  theretofore  read  and  orders  en- 
tered, and  upon  tbe  amended  bill  of  plain- 
tiff^ upon  tbe  report  of  CommlasloDer  N. 
M.  Bennett,  to  which  exceptions  bad  bera 
flled'by  tbe  defendant,  and  upon  deposi- 
tions of  witnesses;  and  the  court  not  then 
deeming  It  necessary  to  pass  upon  the  ex- 
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ceptloDS  In  detail,  and  belns  o(  opinion* 
trom  the  prouta  filed,  tbut  said  report 
fftaonld  be  recoinmltted,  the  ume  was  re- 
committed to  Milton  Nunie.acommlaBlon- 
ar  of  the  court,  to  make  further  report  np- 
on  the  mattera  theretofore  referred  to  the 
eommlasloner;  and  be  waa  directed  to 
make  a  statement  cbarglns  the  defendant 
J.  F.  W.  Holt  wltb  all  moneys  received  by 
him  ont  of  the  auclal  eOects  and  property 
of  M.  &  J.  F.  W.  Holt  since  the  25th  day 
of  Janaanr»  1868.and  KJn'ancta  statement, 
the  RHid  J.  F.  W.  Holt  should  be  chained 
with  the  Item  of  f  15,616.80  specified  in  the 
writing  dated  the  25tb  ot  January,  1859, 
between  said  Holts,  then  thesald  eummls- 
sionor  shall  Inclade  in  such  statement,  to 
the  credit  of  J.  F.  W.  Holt,  all  Insolvent 
or  uncollectible  assets  which  belong  to 
aald  firm,  abown  to  be  in  bis  possession, 
and  not  derived  by  bim  by  reaaon  ol  his 
being  the  administrator  of  Matbew  Holt, 
deceased,  nor  any  whtcb  may  have  been 
received  by  lilia  ul  the  part  uf  each  assets 
received  by  Methew  Holt  ou  the  25th  day 
of  January,  1859,  but,  If  charged  with  said 
sum  of  916,616.80,  then  nothing  which  may 
have  conatitnted  a  part  thereof,  collected 
by  said  J.  F.  W.  Holt,  shall  be  charged 
against  talm :  and  the  said  commissioner 
waa  directed  to  strike  a  balance  after  the 
application  of  the  process  here  Indicated, 
and  then  to  continue  such  statementa  by 
allowing  the  said  J,  F.  W.  Holt  credits 
for  any  proper  payment  or  dlMburaements 
of  funds  in  ble  hands  aaaucb  partner;  and 
the  said  eommlasloner  was  directed  to 
make  a  statement  as  to  the  charges  and 
credits  with  Matbew  Holt  upon  like  prin- 
ciples; and  the  aald  commisstnner  was 
directed  to  audit,  Bta.te,  settle,  and  report 
the  administration  accounts  of  J.  F.  W. 
Holt  89  administrator  tte  bonis  nou  with 
the  will  annexed  of  Mathew  Holt,  de- 
ceased, excluding  tbereft'om  any  debt  or 
property  bequeathed  by  the  will  of  Matb- 
ew Holt  to  the  defendant  Abigail  C. 
Holt;  next,  that  he  open  and  state  an  ac- 
count between  the  said  J.  F.  W.  Holt  and 
the  defendant  Abigail  C.  Holt,  charging  the 
said  J.  F.  W.  Holt  with  any  debts  ur  prop- 
erty owing  from  tbesaid  J.  F.  W.Hult, 
an  the  Individual  debtor  of  Matbew  Holt, 
by  reaaon  of  his  bonds  or  otber  debts  so 
bequeathed,  which  may  have  come  Into 
the  hands  of  the  said  J.  F.  W.  Holt  as 
sucb  administrator,  and  the  account  be- 
tween bIm  and  her  shall  be  stated  upon 
the  rule  applicable  in  case  of  debtor  ami 
creditor;  "and  thesald  commissioner  may 
report  any  account  of  the  matters  here  re- 
ferred according  to  the  protenslons  of  ei- 
ther of  the  parties  hereto.  If  so  required 
hy  them."  Said  commissioner  was  further 
required  to  ascertain  and  report  a  descrip- 
tion of  all  real  estate  belonging  to  said 
firm  of  M.  Sc.  J.  F.  W.  Holt,  and  which, 
by  tbe  agreement  and  terms  of  the  part- 
nership, was  firm  property  on  the  25th  day 
of  January,  1859.  and  also  to  report  what 
became  of  said  real  estate,  what  portion 
thereof  remnlns  unsold,  what  portion 
thereof  was  sold  prior  to  tlie  death  of 
Mathew  Holt, and  by  whom, and  tu  whom, 
and  what  portion  thereof,  if  any,  bun  been 
sold  by  said  J.  F.  W.  Holt  since  the  death 
of  aald  Mathew  Holt,  aod  to  whom;  also 


the  purchase  knoney  received  or  contract- 
ed for  all  Bucta  real  estate,  and  who  received 
sneta  purebase  raoncy,  and.  If  any  remains 
Dneolieeted,  from  whom  It  la  dao;  also 
What  conveyances.  If  any,  have  been  made 
to  tbe  purchasers  of  said  real  entate,  and. 
If  any  such  purchasers  have  not  received 
deeds  in  pursuance  otthplr  purchases,  who 
they  are,  and  the  nature  of  their  contracts. 
And  said  eommlSRloner  waa  empowered 
to  require  J.  F.  W.  Holt,  or  any  party  to 
this  suit,  to  produce  .and  file  with  bIm 
any  and  all  deeds,  title  bonda.  or  other 
contracts  In  writing.  In  bis  or  their  pos- 
session, pertaining  to  such  Itands,  Including 
all  notes,  bonds,  or  other  evldcaceof  debt; 
and  be  was  directed  to  report  any  mat- 
ter or  statement  deemed  pertinent  by  blm ; 
and  leare  was  given  said  commissioner  to 
take  proof  touchiogthesubjectsso  referred 
to  him,  and  to  any  party  to  propound  to 
any  other  party  tnterrogatonea  to  be  an- 
swered under  oath. 

On  tbe  39tb  day  of  September,  1879,  said 
Abigail  C.  Hole  filed  her  answer  to  plain- 
tiffs'bill,  setting  forth  what  she  claimed 
to  be  entitled  to  under  the  will  of  Uathew 
Holt,  deceased,  what  amonnta  had  been 
paid  her.  and  by  whom.  That  she  still  re- 
mained the  widow  of  said  Mathew  Holt, 
never  having  married.  That  one  claim  of 
flOO.  against  S.  G.  McCutchon  and  WU- 
liam  M.  Kinrald,  which  was  devised  to 
her,  had  been  collected  by  Mathew  Holt 
shortly  before  his  death.  That  about  the 
3d  of  February,  1871.  on  the  demand  of  J, 
F.  W.  Holt,  she  bad  executed  to  him  a  re- 
ceipt for  9129.44  as  a  credit  on  either  tbe 
Varner  debt  or  the  iudgmeut  of  Webb  t. 
Stout,  devised  to  hor  by  said  will,  tbe 
amount  of  which  receipt  was  never  In  fact 
paid  to  her.  That  said  receipt  was  given 
by  her,  upon  the  demand  of  said  J.  F.  W. 
Holt,  on  account  of  a  debt  against  the  es- 
tate of  said  M.  Holt  claimed  to  have  been 
paid  by  said  J.  F.  W.  Holt  to  B.  F.  Flem- 
ing, commissioner  In  the  chancery  cause 
of  Stump  &  Irwin  v.  Isaac  Arnolds,  Adm'r, 
etc.,  and  that  she  was  informed  that  late- 
ly said  J.  F.  W.  Hult  claimed  the  benefit  uf 
both  tbe  receipt  of  said  Commissioner 
Fleming  and  the  receipt  for  the  same  money 
as  against  respondent,  when  In  fact  re- 
spondent bad  nerer  received  one  farthluK 
on  account  of  said  receipt.  She  also  seta 
forth  in  her  answer  certain  claims  which, 
under  said  will,  she  is  entitled  to,  and 
wbichsbould  be  paid,  that  J.  F.W.  Holt,  as 
administrator,  should  be  required  to  pay 
her,  as  such  devisee;  and  she  also  filed 
with  her  said  answer  a  certified  copy  of 
au  answer  which  was  filed  by  said  J.  F.W. 
Holt>  adm*r,  etc.,  in  a  chancery  suit  In 
which  James  Webb  was  plain  lltf,  In  which 
said  J.  F.  W.  Holt,  as  soch  administrator, 
admitted  that  there  were  no  debts  due 
from  the  estate  of  Mathew  Holt,  deceased, 
and  that  there  could  be  no  impropriety 
in  decre^ng  a  certain  anm  directly  to  hla 
devisees. 

I  have  thought  proper  to  state  this 
much  of  the  pleadings,  and  of  tbe  direc- 
tions given  in  the  orders  of  reference,  in 
order  that  the  nature  and  character  of 
tbe  accounts  required  of  the  commis- 
sioner may  he  understood. 

On  tbe  loth  day  <rf  March,  188Q,  O.  F. 


digitized  by  Google 


W.Va.) 


HOLT  «.  HOLT. 


681 


FtemlDg,  Bpedal  commissioner,  retarnetl 
dod  filed  bis  report,  un  wbtch  report  102 
exeeptlona  were  iadorsed  by  RounBel  tor 
deteodanCJ.  F.  W.  Holt,  a  large  nnmber 
of  which  exceptions  were  sostalaed  by 
the  coDrt,  ana  n  portion  thereof  were 
overruled,  and,  said  R.  F.  Fleniiog  declin- 
ing to  act 'further  as  commlasloner,  the 
case  was  referred  to  Q.  D.  Camden,  Jr., 
who  was  appolated  si>eclal  commissioner 
tor  the  purpose,  with  directions  to  report 
upon  the  matters  before  directed  to  be  re- 
ported upon;  and  in  making  said  report 
aaid  eommisslouer  was  directed  to  con- 
form to  the  principles  laid  down  in  the 
rnllngs  of  the  court  upon  said  ezceptlvns, 
and,  should  said  Camden  <jecllne  or  fall  tu 
act  as  commintjloner,  the  Judge,  In  Taca- 
tion,  WHS  authorized  to  appoint  a  com- 
miaaioner  In  Camden's  place,  without  any 
notice  to  the  partiee.  W.  H.  Byrne  hav- 
ing been  >  directed  to  take  said  aocotut, 
and  declining  to  do  bo,  on  the  8tb  day  of 
October,  1681,  an  order  was  entered,  recit- 
ing the  fact  that  said  Byrne  had  failed  to 
execute  said  order  of  reference;  and  by 
consent  of  parties  B.  J.  Simpson  was  ap- 
pointed a  special  commissioner,  In  lieu  of 
eaid  Byrne,  and  directed  to  execnte  said 
order  of  reference.  On  the  3.2th  day  of 
Jnne,  1882.  said  B.  J.  Simpson  returned  hla 
report,  which  does  not  appear  to  have 
been  excepted  to  during  the  time  It  was 
retained  In  his  office,  which  he  certlQes 
was  for  lOdays,  batsubaequently  the  same 
waa  excepted  to  by  the  attorney  for  J. 
B.  Vamer,  and  160  excepttons  were  Jn- 
dorsed  thereon  by  the  attorneys  for  J.  F.  W. 
Holt.  Special  Commissioner  Fleming  does 
Dot  retom  with  bla  report  the  evidence 
upon  which  the  same  wan  predicated ; 
and  although  be  certifies  that  he  retained 
the  same  in  his  office  for  10  days  for  ex- 
ception, tbe  exceptions,  numbering  302, 
were  not  filed  for  more  than  3  moothe, 
and  all  of  these  exceptlona  refer  tu  qnee- 
tloDBOf  fact,  on  which  the  correctness  or 
Inmtrreetness  of  Items  In  said  account.de- 
pend.  In  the  report  roadeby  Special  Cora- 
misriloner  Simpson,  be  says:  "I  have  ad- 
hered to  tbe  form  ot  R.  F.  Fleming's  re- 
port as  much  as  possible,  and  now  refer 
to  that  very  elaborate  rmort  for  the  de- 
tail of  the  statementa  herein  made.  I 
ban  adopted  the  sereral  statements  ot 
charges  and  credits  ot  Mr.  Flemlug's  re- 
port, with  thelrrespectlTennmbersand  let- 
ters, making  such  changes  and  modifica- 
tions therein  as  were  required  by  the  rul- 
ings of  the  court  and  the  facts  In  tbe 
ease,"  etc.  tie  also  cenifles  that  here> 
talned  said  report  In  bts  office  for  10  days 
after  Its  completion,  tortile  Inspection  of 
all  persons  Interested  tbervlu,  but  he  dues 
not  return  with  his  report  the  evidence 
which  was  before  him,  on  which  hla  re- 
port was  based ;  and  said  report  does  not 
appear  to  have  been  excepted  to  within 
the  said  lOdays,  although  numerous  excep- 
tions were  subsequentiy  Indorsed,  as  to 
Items  thereof  which  were  claimed  as  er- 
roneous, depending  on  questloDS  ot  fact. 

This  court.  In  the  case  of  Chapman  v. 
HcMUlan.  37  W.  Va.  220,  held  that,  "where 
the  report  of  a  commlNsInner  is  not  ex- 
cepted to  while  It  remains  In  his  office,  and 
before  It  has  been  returned  Into  court,  the 


evidence  which  was  before  the  eommis- 
slouer, on  whlcb  be  acted  In  making  hie 
report,  Is  no  part  of  such  report,  unless 
made  so  by  tbe  order  ot  tbe  court  or  by 
the  report  itaelf."  That  "where  no  excep- 
tions have  been  filed  to  the  report  of  a 
commissioner  while  It  remained  lu  his 
office,  and  before  he  returned  thesame  Into 
court,  It  Is  not  the  duty  ot  the  commis- 
sioner, unless  required  by  the  court  to  do 
so,  to  return  with  his  report  tbe  evidence 
which  was  before  blm,  on  which  he  acted 
In  making  his  report;  and,  If  a  party  aft* 
erwards  excepts  thereto,  the  court.  In  con- 
sidering such  exceptions,  will  only  r^card 
such  errors  as  appear  upon  the  face  ot  tbe 
report."  Also,  that  "where  the  report  of 
a  commissioner,  which  has  not  been  ex- 
cepted to  before  the  same  wan  returned  . 
Into  court,  is  afterwards  excepted  to,  and 
tbe  evidence  wlilch  was  before  the  com- 
missioner, un  wblch  he  acted,  has  not 
been  returned  us  part  ot  such  report,  such 
exceptions  will  be  regarded  as  made  for 
errors  appearing  upon  tbe  face  of  the  re- 
port ;  and  in  such  case  thesame  cannot  be 
impeached  on  grounds  or  In  regard  to 
matters  wblch  may  be  affected  by  extra- 
neous evidence."  See,  also. case  of  Arnold 
V.  Slaughter,  (W.  Ya.)  IS  S.  E.  Kep.  250, 
and  authoritiee  therein  cited,  (decided  lu 
April,  1892.  and  not  yet  officially  reported.) 
lu  accordance,  then,  with  this  ruling 
neither  tlip  coart  below  nor  this  court 
would  be  allowed  to  look  Into  the  evi- 
dence prodticed  before  the  commissioner, 
in  determining  whether  the  raceptiona  In- 
dorsed npon  said  report  were  well  taken 
or  not:  and.AB  they  depend  upon  the  facts 
proven  before  tbe  commissi  on  ers^  this 
court  Is  unable  to  say  whether  the  find- 
ings of  the  commissioners  were  supported 
by  the  evidence  or  not,  and  we  must  hold 
tbat  the  circuit  court  acted  properly  In 
overruling  aald  exceptions.  On  the  Stb 
day  of  February ,.3884,  an  order  was  en- 
tered in  said  cause,  referring  tbe  same  to 
M.  H.  Stump,  one  of  the  commissioners  ot 
the  court,  to  take  proof  and  report  tbe 
debts,  if  any,  due  from  and  owing  by  aaia 
J.  F.  W.  Holt,  then  deceased,  and  the  es- 
tate, real  and  personal,  liable  to  be  sub- 
jected to  the  payment  of  such  debts,  where 
such  real  estate  is  situate,  and  whether 
such  real  estate,  or  any  part  or  parceH 
thereof,  waa  delinqaeut  or  sold  for  non- 
payment of  taxes  thereon,  and.  If  so,  the 
facte  touching  such  delinquency  or  sale, 
stating  the  debts  aforesaid  in  the  order  of 
their  priorities,  the  amount  ot  each  there- 
of, and  to  whom  payable,  together  with 
the  real  estate  owned  by  said  J.  F.  W. 
Holt  at  tbe  time  of  hla  death,  or  other- 
wise liable  to  be  sold  to  satisfy  any  such 
debt  or  debte,  with  the  etate  and  condi- 
tion of  the  title  of  any  such  real  estate, 
and  the  annual  rental  value  of  the  same, 
and  that  he  also  state  an  acconnt  ofthe 
administration  of  John  M.  Holt,  admlnla- 
trator4>f  J.  F.  W.  Holt, deceased, and  also 
of  the  administration  acconnt  of  HoRh 
McQualn,  RheiU  of  Qllmer  county,  and,  as 
such,  administrator  de  bonla  non  of  the 
estate  of  Mathew  Holt,  deceased,  with  bis 
will  annexed.  Under  this  order  of  refer- 
ence the  said  M.  U.  Stump  gave  noticft 
tbat  he  would  open  said  account  on  the 
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5th  Hay  of  May.  18S4,  as  be  states  lo  his  re- 
port, bjpubliuhtDg  and  postias  aa  therein 
stated;  bnt  tbestatenieat  therein  made  Is 
the  only  erldenee  that  appears  In  the  rec- 
ord that  such  notice  wan  published  or 
posted.  And  be  B&ys  In  Maid  report  that 
the  execution  of  said  order  was  adjourned 
from  day  to  day.  and  from  time  to  ttoie, 
until  the  26tb  day  of  November,  18H7.— 
three  years  and  a  half;  but  n(»  record  ap- 
penrsof  Bald  adjournment.  Tbeaald  Com- 
missioner Stump  also  says  that  said  Abi- 
gail C.  Holt  harlufl;  departed  this  lite,  and 
her  last  will  baviu£  been  proven,  and  said 
suit  revived  agalnat  her  administrator 
and  devisees,  thereupon,  on  tbe  4th  day 
of  January.  1888.  her  administrator  with 
the  will  annexed,  and  Laura  A.  Doyle  and 
,  Margaret  Holt,  devisees  of  aald  Abljrall 
Holt,  appeared  bycouuael  before  him,  and 
waived  otber  or  further  notice  of  aald  ref- 
erence, and  aaked  that  the  aame  proceed 
in  all  respects  as  if  tbcyhad  been  regularly 
served  with  notice.  But  when  we  refer  to 
the  record  we  find  that  the  bill  of  revivor, 
for  the  purpose  of  reviving  said  suit  In  the 
name  of  the  ailmlnistratur  and  heirs  at 
law  of  Abigail  Holt,  was  not  filed  until 
January  rules.  188h:  and  no  order  appears 
to  have  been  entered,  reviving  said  cause 
in  the  name  of  said  adrolDlHtratur  and 
devisees.  Again,  It  appears  that  nearly 
all  of  the  depositions  which  are  returned 
with  the  report  of  said  M.  H.  Stunip.com- 
mlssioner,  were  taken  after  tbe  death  of 
said  Abigail  Holt,  and  before  ^he  suit  was 
revived  against  her  devisees  and  adminls* 
tratur,  and,  when  said  depoaltluns  are  ex- 
amined, tbey  do  not  authorize  the  Undlng 
of  tbe  commissioner;  and  the  report  is  ex- 
cepted to  been  use  of  the  insutflclency  of  the 
evidence.  Said  reporc  is  alHo  excepted  to 
because  theitemof  915,509.28  Is  Inaccurate- 
ly taken  from  the  previous  report  of  K.  J. 
Simpson,  commissioner,  aAd  tbe  eamc  is 
Incorrectly  reported  as  an  item  agaiubt  J. 
F.W.Holt  as  administrator,  and  not  as 
surviving  partner.  Tbe  amount  found  In 
said  Simpson's  report,  due  from  J,  F.  W. 
HoU  as  surviving  partner,  was  fur  918,- 
407.61;  and  tbe  same,  as  well  aa  the  prin- 
cipal sum  of  916,509.28,  are  excepted  to  be- 
cause the  same  are  made  op  from  said 
Simpson's  report  of  divers  and  numerous 
items  of  charges,  and  for  omission  of  said 
raport  to  give  credit  to  J.  F.  Holt, 
wfaicb  matters  are  excepted  to  by  excep- 
tions Indorsed  on  said  report,  and  which 
exceptions  are  relied  upon ;  and  we  can- 
not pass  upon  tbe  correctness  of  said 
Items.iu  theabsenceut  theevidence.  Now, 
wbtle  it  la  true  that  section  8  of  chapter 
129  uf  the  Code,  speaking  of  the  duty  of 
cummisBiaDerB,  provliles  that  "be  shall 
not  copy  in  his  account  or  report  any  pa- 
per; and.  if  there  has  been  a  previous  ac- 
count, he  shall  not  copy  It  Into  bis  report, 
but,  taking  It  as  the  basis  uf  bis,  correct 
tbe  errors,  and  supply  tbe  delects  thereof 
by  an  additional  statement,"— instead  of 
tblSfSald  commissioner  takes  thedrst  item 
of  hlfl  account,  to  wit.  a  charge  of  915,- 
609.28  against  John  F.  W.  Holt,  as  late 
sheriff  of  Gilmer  county,  and  as  such  ad- 
ministrator of  tbe  estate  uf  Mathew  HoU, 
deceased,  from  the  report  of  R.  J.^imp- 
Bon»  which  Is  excepted  to  by  J.  S.  Withers, 


attorney  for  J.  B.  Tamer,  and  by  J.  F.  W. 
Holt,  and  has  never  been  properly  acted 
on  or  confirmed.  The  order  of  reference 
to  said  M.  H,  Stump  appears  to  hare  been 
thought  proper,  on  account  <ji  the  death 
of  J.  F.  W.  Holt, and,  among  otber  thingB, 
be  was  directed  "to  take  proof  of,  and 
state  and  report,  the  debts,  If  any,  due 
from  and  owing  by  the  said  J.  F.  W.  Holt, 
then  deceased;"  and,  in  attempting  to 
comply  with  this  requirement,  he  takes 
from  tbo  report  of  CommiBsloner  Simpson 
the  Item  of  916,309.28  against  J  F.  W. 
Holt,  as  late  sberiff  and  administrator,  as 
proof  sufficient  on  which  to  base  bis  re- 
port. But,  when  we  refer  to  the  report  of 
said' Simpson,  a  mistake  of  9100  is  appar- 
ent In  tbe  addition  of  the  last  three  Items, 
and,  by  reference  to  Statement  C  of  said 
report.  It  will  be  seen  that  913.407.51  of  that 
amount  Is  found  by  said  Simpson  due  as 
surviving  partner,  add  Is  charged  up  to 
his  admlntatratlop  account,  when  It  Is  ap- 
parent that  the  liability  of  said  J.  F.  W. 
Holt  as  administrator,  and  the  liability 
resting  upon  bU  sureties  as  such,  may  be 
very  dlQerent  from  bla  liability  as  surviv- 
ing partner;  and  yet  said  commlaalonM; 
carried  said  amount  of  915,50U.38  Into  ills 
account,  and  seated  it  as  a  charge  satla- 
factorib'  proven  against  John  F.  W.  Holt 
as  late  sheriff,  and.  us  such,  administrator 
of  theestate  of  Mathew  Holt,  deceased, and 
Hdded  Interest,  making  the  total  amount 
920,782.43.  He  further  reports  that,  out 
of  tbe  debt  of  920,78:^.43,  there  should 
be  paid  to  L*aura  A.  Doyle  and  Margaret 
Holt,  ae  devisees  of  AblgaU  C.  Holt,  de- 
ceased, 93,343.76,  with  interest  on  9].&00 
prlacipaJ  from  20tb  September,  1879.  being 
the  amount  shuwu  by  statement  No.  10  uf 
the  report  of  Commissioner  Fleming, and 
aliio  the  further  sum  of  92.161,  with  interest 
on  9 1 ,095.92 principal  fromilOtb  September, 
1879,  being  amount  No.  IB,  same  commls- 
sluber's  report,  which  report  also  stands 
excepted  to  and  uncfiufirmed ;  and  yet  tbe 
Iteips  are  reported  witbuut  additional 
proof,  und  treated  as  correct.  Several  uf 
the  findings  of  HaldCoromlRsloner  Stump's 
report  are  unsupported  by  the  depositions 
returned  with  liis report;  andaait  Ismaol- 
test  that  tbe  greater  portion  ofthelai^ 
sum  of  920,782.4;!,  reported  by  hfm  as  doe 
from  John  F.  W.  Holt  aa  admtnlBtratorut 
the  estate  of  Mathew  Holt.  If  correctly  re- 
ported as  to  amount,  should  have  l>een  so 
reported,  as  aKainat  bim,  as  surviving 
partner,  Involving  settlements  and  trana- 
actiuas  which  occurred  duiinu  tbe  IKetlmo 
of  said  partners,  and  long  before  he  became 
administrator,  the  exception  indorsed 
on  said  report  as  to  that  item,  and  as  to 
other  Items  taken  from  CommlssiouHr 
Fleming's  report,  should  have  been  sus- 
tained; and,  for  tbe  reason  that  tbe  evi- 
dence returned  with  said  commisstuuer's  re- 
port dues  not  support  Its  findings,  tbeaald 
report  should  have  been  recommitted.  It 
requires  no  argument  to  show  the  neces- 
sity on  tbe  part  of  tbe  commissioner  of  re- 
turning the  notice  under  which  he  acted, 
and  tbe  evidence  uf  Its  execution,  with  bla 
report,  in  order  that  tbe  court  may  Judge 
of  tbe  fact  as  to  whether  the  parties  en- 
titled thereto  have  bad  the  proper  uoticeu 
lu  tbe  decree  complained  of,  however,  tba 
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drenlt  conrt,  on  the  7th  day  of  October, 
18S9,depreed  that  the  aeveral exceptions  to 
the  report  of  R.  J.  SImpaun  aud  M.  H. 
Stuinp  be  overrulod ;  and  said  reports 
were  approved  and  coiiflrmed,  except  as 
modified  by  said  decree,  aud  the  adminis- 
trator of  J.  F.  W.  Holt,  deceased,  was  di- 
rected to  pay  to  Thomas  B.  Hoghes  and 
Louisa,  his  wlfe,W.  T.Wiant,  administra- 
tor of  the  estate  of  Rebecca  E.  Wlant,  de- 
ceased, Laora  A.  Doyle,  Mathew  S.  Holt, 
and  Charles  U.  Holt,  $19,213.31.  with  In- 
terest thereon  from  the  Ist  day  of  Octo- 
ber, 1889,  making  the  sureties  of  said  J.  F. 
W.  Holt,  as  sherin,  and.  as  such,  admluls- 
trator  de  dooiSsoo  of  Mathew  Holt,  de- 
cftaspd,  liable  for  fl4,870.2G,  part  thereof. 
Said  decree  proceeds  to  state  how  the  con- 
clusions  of  the  court  were  arrived  at,  and 
how  and  to  whom  the  money  decreed 
must  be  paid ;  bat,  for  the  reasons  before 
stated,  said  decree  must  be  reversed,  and 
the  canse  remandvd,  with  costa  to  apitel- 
lants. 


(Ul  N.  0.  SH> 

NUNNBSIT  et  al.  t.  AVERITT! 
(Supreme  Court  of  North  Carolina.   Dec  22, 
1892.) 

Adminibtkator — Accounting — Likitatiom. 

1.  Where  the  statute  of  Umitatlona  has 
been  pleaded,  plaintiC  moat  show  that  he 
bioariit  hU  acuon  wltUn  tbs  atatnuny  period, 
and,  if  he  did  no^  then  he  must  r^at  the  pre- 
aomptlon  arislos  therefirom. 

2.  An  administrator,  b7  fiUns  a  final  a<s 
count  Bbowing  a  balance  due  him  from  the  es- 
tate, disavows  the  trust  in  favor  of  the  di»> 
tributees  of  decedent,  and  the  statute  of  limi- 
tatioDi  runa  against  the  distributive  shares 
from  that  time.  Bnahee  t.  Snrlaa,  77  N.  O.  88; 
diatioguiBhed. 

Appeal  from  superior  court,  Cumberland 
county;  Boykin,  Judge. 

A  c tlon  by  Gh  a  rles  Na  nnery,  Willi  a  m 
Hales,  Sarab  Jane  Hales,  Wiley  Nunnery, 
John  H,  Home,  Charity  Home,  and  Den- 
Dia  Nunnery,  b^ra  and  distributees  of 
Wiley  Nunnery,  deceased,  against  John 
AVeritt.  administrator  of  tlie  estate  of 
Wiley  Nuunery,  for  an  accountiuK.  Judg- 
ment for  plaintiffs.  Defendant  appeals. 
Modiaed. 

The  other  facta  folly  appear  from  the 
pleadings  and  flndlngs  of  the  court,  which 
are  an  follows : 

"The  plalntltTs,  complaining,  say:  (1) 
That  said  Charles  Nunnery  and  8arah 
Jane  Nunnery,  (now  Intermarried  with 
said  William  Uales,)  eiid  Wiley  Nunnery 
and  Charity  Nunnery,  (now  intermarried 
with  said  John  H.  Home.)  and  Dennis 
Nuunery,  are  tbe  only  children,  helra  at 
law,  and  distributees  entitled  to  the  es- 
tate of  Wiley  Nunnery,  who  died  Intestate 
In  said  county  about  tbe  year  1865.  (2) 
That  the  defendant.  John  Averltt,  upon' 
the  death  of  said  Wiley  Nunnery,  by  ap- 
pointment from  the  county  court  of  Cum- 
berland county,  willed  then  had  Jurisdic- 
tion of  the  matter,  toolt  ap"n  blmtnelf  the 
administration  of  said  Wiley  Nunnery's 
estate,  and  as  each  became  possessed,  or 
ought  to  have  become  possessed,  of  a 
large  amount  of  personal  property,  and 
oasets  of  TartooB  lilndB,— say-about  two 


to  three  thousand  dollars'  worth.  These 
plarnttfTs  are  not  able  to  give  the  exact 
amount,  because  tbey  were  all  Infants  of 
tender  years  at  the  time,  and  the  said 
Averltt  did  not  make  full,  complete,  and 
proper  returns  from  which  tbey  could  de* 
rive  their  proper  information.  (3)  The 
plaintiffs  have  demanded  of  said  John 
Averltt  that  he  should  make  return  of  hia 
said  administration,  and  possess  tbem  of 
all  such  estates,  moneys,  and  property  as 
they  are  entitled  to  have  and  claim  from 
said  6atate^;  and  said  defendant  has  neg- 
lected and  failed  and  refuses  so  to  do,  say- 
ing that  he  bad  once  made  return,  and 
oonld  not  now  do  so.  Wherefore  the 
plaintlffB  demand  (1)  that  the  said  John 
Averltt  be  required  to  file  an  account 
showing  tbe  amount  of  receipts  and  dis- 
bursements made  by  him  in  said  admin- 
istration, from  whom  and  on  what  ac- 
connt  received,  and  to  whom  and  for 
what  purpose  disbursed ;  (2",  that  an  ac- 
count be  taken  under  tbe  direction  of  this 
court,  in  order  to  show  the  true  and  cor- 
rect atatus  of  the  trust  estate  so  Imposed 
in  said  John  Averitt;  (3)  that  tbe  plain- 
tiffs may  have  Judgment  for  such  sums 
and  properties,  or  the  value  thereof,  as 
may  be  found  to  be  due  or  owing  to  tbem 
out  of  said  estate;  (4)  that  thlscourtmay 
make  all  such  orders,  and  grant  all  such 
relief,  and  direct  all  sueb  proceedings,  as 
may  be  necessary  and  rlsbt  In  tbe  prem- 
ises." "The  defendant,  auRwerlug  the 
plaintiffs'  complaint,  says  (1)  that  the 
allexatlons  of  paragraph  2  are  not  true, 
except  tbat  be  did  guallly  as  administra- 
tor upon  tbe  estate  of  Wiley  Nunnery 
some  time  during  the  year  I^;  (2)  tbat 
ft  le  true  that  a  return,  as  admlnietrator, 
has  been  demanded  ot  him,  which  he  baa 
not  been  able  to  make,  for  the  reason 
tbat  he  has  heretofore  made  full,  complete, 
and  final  returns  of  bis  admiulstratluo  of 
said  estate  to  tbe  county  court  of  Cum- 
berland or  to  the  superior  conrt  of  the 
same,  which  returnscannot  now  be  found. 
Tbe  defendant,  further  answering,  says 
that  by  his  said  final  returns,  which  were 
supported  by  proper  vouchers,  which  were 
audited  and  allowed,  the  said  estate  was 
indebted  to  him  In  a  small  amount  not 
now  recollected,  and  that  be  owes  the 
plaintlffH  nothing  whatever  for  or  on  ac- 
count of  the  estate  of  Wiley  Nunnery; 
that  the  plaintiffs*  alleged  cause  of  action 
is  barred  by  lapse  of  time,  the  same  not 
having  been  brought  within  the  time  pre- 
scribed by  law;  that  tbe  plaintiffs'  al- 
leged cause  of  action  was  mure  than  six 
years  Immediately  before  this  suit  was 
begun, and  the  same  Is  barred  by  the  stat- 
ute of  limitation;  that  upon  notice  duly 
Issued  and  returned,  tbe  clerk  of  the  su- 
perior court  of  Cumberland  county  has, 
upon  full  investigation,  adjudged  that  tbe 
defendant  has  filed  his  final  account  as  ad- 
ministrator ot  Wiley  .Nunnery,  and  that 
the  same  has  been  lost."  "The  plaintiffs, 
replylug  to  the  defendant's  answer,  in  ad- 
dition to  the  general  replication  thereto 
as  Implied  by  law,  say  that,  as  they  are 
Informpd  and  believe,  tbe  said  defendant 
has  not  made  full,  complete,  and  final  re- 
turns of  his  administration  of  the  estate 
o*  Wiley  Nnnnery,  and  tbat,  as  tbey  are 
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tnronned  .and  believe,  the  said  John  Aver- 
itt.  upon  a  proper  aecouotlDg,  woald  be 
largely  ladebted  tu  these  plalntlth  on  ac- 
count of  hla  B8ld  admlntetratlon.  The 
plaintiffs  farther  say  that,  as  tbey  are  ad* 
vised  and  believe,  their  Raid  claims  are 
not  barred  by  ,any  statute  ol  limitation ; 
and  plaintiffs  also  deny  that  there  has 
ever  been  any  adjudication  orinvestlKution 
by  which  It  appeared,  or  It  was  adjudged, 
that  said  defendant  had  filed  any  Uaal  ac- 
count, or  that  he  was  not  Indebted  to  the 
plalntiDs.  Plaintiffs  allege  that  after  a 
careful  and  diligent  search  of  the  records 
they  can  And  no  final  account  or  settle- 
ment of  said  estate."  "A  Jury  trial  Is 
waived,  and  by  consent  the  court  finds 
the  following  facts:  John  Averitt,  ad- 
ministrator of  Wiley  Nunnery,  filed  bis 
final  account,  supported  by  proper  voncli- 
ers,  in  the  offlca  of  the  clerk  of  the  court 
In  1865  or  1866.  John  C.  Callahan  was 
clerk.  The  vouchers  were  left  with  the 
clerk.  The  admlnltitratioa  was  taken  out 
before  the  Code.  None  of  Wiley  Nunuery's 
children  or  heirs  at  law  were  present  at 
the  time  oI,the  filing  of  the  account,  and  no 
notice  thereof  was  given  them.  One  of  hla 
children  was  born  after  his  death.  The 
final  aceonnt  cannot  be  found  on  the  rec- 
ords. There  was  a  small  balance  due  the 
administrator  by  the  estate  In  said  set* 
tlemeut.  Wiley  Nunnery  died  In  April, 
1865.  His  children  were  Charlie,  Martha 
Jane.  Wiley,  Charity.  Dennis  Whits  was 
born  October  IB,  1865.  The  other  children 
died  without  issae.  Martha  Jane  and 
Charity  were  more  than  31  jreara  of  age 
when  they  married.  The  wrlt'Issued  Jan- 
nary  6,  1889." 

Joba  W.  Blaadnle,  tor  appellant.  N.  W. 
Bay,  for  appellees. 

Clabk,  J.  It  is  found  as  a  fact  that  the 
defendant  administrator  "filed  his  final 
account,  supported  by  proper  vnucbera.ln 
the  office  of  the  clerk  of  the  conrt  in  1866 
or  1866,  and  by  this  return  there  was  a 
small  balance  due  the  administrator  by 
the  estate."  This  is  therefore, In  effect,  an 
action  to  surcharge,  falsify,  aud  restate 
the  account.  The  defendant  pleads  the 
siz-yeara  statute  of  HmltatlunSjand  also 
the  statute  of  presumptions.  The  cause 
of  action  accrued  when  the  final  account 
was  filed,  the  running  of  the  statute  being 
suspended  as  to  tboseof  the  plaintiffs  who 
were  underafce  nntll  their  majority,  ualewi 
represented  by  a  guardian.  Cnlp  v.  Lee, 
109  N  C.  676,  14  R.  E.  Rep.  74.  The  final 
account  was  filed  ax  purte,  and,  bad  it 
been  done  since  1868,  the  six-years  statute 
of  limitations  would  not  have  applied, 
and  the-  reference  to  take  the  a<:coQnt 
would  ba  ve  been  proper.  Woody  v. 
Brooks,  102  N.  C.  834.  9  S.  £.  Rep.  294; 
Code,  S  158.  Ten  years  would  then  have 
been  the  limitation  applicable,  and.  If 
pleaded,  It  would  have  been  Incumbent 
upon  the  plaintiffs  to  show  that  their 
cause  of  action  was  not  barred.  Bussey 
T.  Kirkman,  %  N.  G.  63;  Hobbs  v.  Kare- 
foot,  104  N.  C.  224, 10  S.  E.  Rep.  170;  Moore 
T.  Garner,  101  N.  C.  S74,  7  8.  E.  Rep.  732. 
This  is  not  done  as  tp  any  of  the  plain  tiffs 
except  Dennis  Nunnery,  either  by  allega- 
tion or  fiudingol  fact.  It  does  notappeor 


as  to  any  of  the  others  when  tbey  became 
of  age,  or  that  10  years  have  not  since 
elapsed  btfore  this  action  began.  Bat  b«w 
the  cause  of  action  accrned  prior  to  1868. 
and  the  statute  of  presumptions  lasnfll- 
ciently  pleaded.  There  was  no  ezpreaa 
statute  as  to  the  length  of  time  necessary 
to  preaome  a  release  of  the  right  to  snr. 
charge  and  restate  a  final  account,  duly 
filed  and  audited,  but  by  analogy  It  seems 
to  have  been  10  years,  the  same  length  of 
time  which  is  now  reqolredbyCode,  §168, 
to  bar  sucb  action.  As  already  stated, 
after  this  plea  was  pleaded,  it  was  lucum- 
bent  upon  the  plaintiffs  to  show  that  their 
action  was  brought  within  the  prescribed 
time,  and,  it  it  was  not,  to  offer  evidence 
in  rebnttalot  the  presnmptlon.  The  Judg- 
ment below  will  therefore  be  modified  so 
as  to  direct  the  account  to  be  stated  be- 
tween the  defendant  and  Dennis  Nannery 
only. 

This  is  not  like  the  case  ol  Boshee  ▼. 
Surles,  77  N.  C.  62,  whereitlsheld  chat  prior 
to  1868  there  was  no  statute  of  limitations 
or  presumptions  which  woold  bar  an  ac- 
tion by  distrlbuteea  against  an  executor 
or  administrator  for  their  dtsttlbatfTe 
shares.  This  was  on  the  ground  that  th» 
relation  of  trustee  and  eeatot  qae  trai»t  ex- 
isted. But  here  the  delendant,  by  flUns 
bis  final  accoant  sbowlnK  a  balance  dne 
himsdf,  disavowed  the  trust.  He  put  the 
plaintiffs  on  notice,  -and.  If  for  10  years 
after  respectively  coming  of  age  they  ac- 
quiesced, they  are  presumptively  barred. 
Hodges  T.  Counoll,  86  N.  C.  181.  After 
January  1, 1898,  the  same  statutes  of  lim- 
itations will  be  applicable,  in  all  actions  be- 
gun after  that  day,  to  all  causes  of  action 
accrnlng  before  1808  as  are  now  applicable 
to  causes  of  action  accruing  since.  Chap- 
ter 118.  Acta  1891.  This  will  avoid  much 
confusion  now  Ineidoit  to  the  application 
of  the  statutes  of  limitation  and  presumiH 
tion.  The  provisions  In  the  Code  In  rrtter- 
ence  to  the  statute  of  limitations  leave 
mocb  to  be  desired.  Many  cases  are  1^ 
unprovided  for,  and  In  other  instances  tbe 
statute  Is  confusing  and  ambigunas.  Tbe 
construction  placed  by  the  court  npoo 
some  of  its  provisions  are  hence  not  alto- 
gether reconcilable.  It  la  desirable  that 
the  lawmaking  power  should  enact,  It 
possible,  a  simpler  statute  and  a  more 
coinprehenBlve one,  which  should  leavelaea 
to  discnssion  as  to  its  purport. 

EiTor.  Modified. 


(lU  N.  c.  3«n 
ROtJBE  et  al.  T.  BOWBRS  «t  sL 
(Supreme  Court  of  North  Ouollna.   Dee.  20^ 
1892.) 

AaslOHUIKT  rOB  BeNBPIT  of  CKBDITORS — LlABII*- 

iTT  or  AssioNBB— FiNDiiroa  op  BjtrBBis. 
1.  On  the  Akt  before  the  making  of  an  mi^ 
dgnment  for  the  benefit  of  creditors,  the  aa- 
aignors  purchased  laud  from  the  person  after- 
wards named  as  aaiAgnee,  bnt  vrho  did  not 
know  that  an  asaiffDment  was  to  foUoii%  sivins 
a  note  and  mortgage  for  the  price.  Inie  aa- 
rfgnment  claimed  a  homestead  on  ISm  land  ao 
purchased,  and  preferred  the  purchase-money 
note.  Hdd  not  suffident  to  charge  tli«  assignee 
with  constructiTs  knowledge  of  an  Intent  on  tbe 
jMrt  of  tbe  aasign<ns  to  de&aad  the  creditors  by 
withdraw^  a  part  ot  Hie  aiseis  aoder  Im 
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diMd  of  the  homestead  act,  w  as  to  hold  him 
Mnonally  for  the  proceeds  of  a  sale  made  un- 
der the  mOTteage. 

2.  A  finding  hy  a  referee,  when  there  u 
eafficient  evidence  to  sustain  it.  will  not  be  set 
ftside,  on  appeal,  on  the  gronnd  that,  as  a  mat* 
ter  of  law,  he  should  have  foand  otherwise. 

3.  EseeptloDS  to  the  failure  of  a  referee  to 
find  certain  specific  facts  will  not  be  sustamed. 
OD  appeal,  where  these  facts  were  involved  in 
the  main  auestioiui  to  be  determined  by  the 
referee,  and  where  there  was  no  request  for 
such  specific  fiadin^  nor  any  motion  to  re- 
mand. 

4.  A  mortgagee,  who  afterwards  becomes  a 
tniBtee  for  the  benefit  of  creditors,  does  not.  by 
aceepting  the  trust  in  which  the  mortcage  note* 
are  secured,  waive  bis  right  to  reooTw  imder 
the  mortgage. 

Appeal  from  eaperior  court,  Darbam 
coQDty :  Spier  Whitakeb,  Judge. 

•Action  by  Bouse.  Hempstone  ft  Co.  and 
otben  against  John  G.  Bowers- and  otfa- 
en.  From  a  Jndgmenc  entered  npon  the 
report  ol  a  rtfense,  plalntlfAi  appeal.  At- 
flrmed. 

For  prior  appeal  In  the  case,  see  12  S.  E. 

Rep.  985. 

Tbe  report  of  the  referee  sfaowa  the  fol- 
lowlog  flndlnga  of  tact  and  coDdualons  ot 
law: 

"Findings  ot  fact:  (1)  That  ontbeStfaol 
April.  1889,  the  defeudants  John  C.  Bowers 
and  B.  J.  Arendell,  trading  aa  Bowers  ft 
Arendell,  made  an  aselgnment  to  B.  W. 
Matthews  of  all  their  real  and  personal 
property  for  the  benefit  of  tbelr  creditors, 
and  that  said  Matthews  accepted  tbe  said 
tmateeehip  conferred  by  said  deed  wltb- 
ont  koowledKe  ot  the  trandulent  Intent  of 
the  makers  of  said  deed,  and  made  tbe  dls- 
barsements  which  he  afterwards  made, 
and  with  which  he  Is  credited,  wltfaont 
knowledge  of  the  fraudulent  Intent  of  tbe 
makers  of  said  deed.  (2)  That,  at  tbe  time 
said  deed  In  trust  was  executed,  the  said 
B.  W  Matthews  Individually  hidd  a  mort- 
gage on  the  land  eonveyed  In  eald  deed  of 
trust, for  twcnty-flTebuodred  dollars,  and 
he  did  not  at  the  time  of  said  execution, 
nor  at  any  time  thereafter.  Intend  to  give 
up  his  rights  as  mortgagee,  nor  that  bis 
mortgage  should  be  merged  In  tbe  deed  ef 
trust,  but,  on  tbe  other  band,  refused  to 
allot  to  said  Bowers  &  Arendell  a  bome- 
Btead  in  said  land,  but  Insisted  on  selling 
It  under  bis  said  mortgage.  (8)  That 
wben  the  one  last  to  fall  due,  of  the  bonds 
■eeured  by  said  mortgage,  did  fall  due, 
tbe  said  B.  W.  Matthewn,  as  mortgagee, 
after  due  advertisement,  sold  the  land 
mortgaged  to  him;  and  the  land  brought 
f 2,500,  which  was  a  fair  price  tor  said  land 
at  that  time,  and  all  ot  which  went  to 
pay  tbe  bunds  secured  by  said  mortgage. 
(4)  That  there  went  Into  tbebands  of  said 
B.  W.  Matthews,  trustee  for  the  benefit  of 
creditors,  property  consisting'  of  a  stock 
of  general  merchandise,  whose  Inventory 
cost  price,  including  freight,  was  $4,^21.75, 
beeldes  opMi  accounts  of  Inconsiderable 
TBlne.  (6)  Tbat  the  said  B.  W.  Matthews 
flxeentod  bis  offlce  of  trustee  honestly,  pru- 
dently, and  to  the  best  Intentst  of  cred- 
itors, and  from  the  sale  ot  goods,  tbe 
rental  of  tbe  store,  the  cotlectloD  of  debts, 
(Including  those  which  were  solvent,  and 
with  wtalcta  be  is  charged.)  cvUected,  as 


said  trustee,  tbe  sum  of  $3,240.47,  with 
which  amount  he  Is  properly  chargeable, 
<6)  That  the  said  B.  W.  Matthews,  as 
trustee  aforesaid,  belorebe  had  any  notice 
ot  the  fraudulent  Intent  of  tbe  makers  of 
said  deed  ol  trust,  expended,  bona  Site,  in 
tbe  execution  of  said  trust,  92,007.72. 
*  *  *  whleb  was  a  proper  disbursement 
to  be  made  by  him  as  trustee  aforesaid. 
(7)  That  at  thebrlDging  ot  this  action  tbe 
said  B.  W.  Matthews,  as  trustee  afore- 
said, bad  Id  bis  hands,  for  the  benefit  of 
tbe  creditors  ot  Bowers  ft  Arendell,  as 
shown  by  the  two  findings  of  fact  next 
preceding,  the  sum  of  $1,282.76.  (8)  Tbat 
the  said  B.  w.  Matthews  deposited  on 
an  Interest-bearing  certificate  the  sum  ot 
$1,104.64,  belonging  to  hia  trust,  and  tbis 
certificate  accrued  interest  to  the  amount 
ot  $SR.f)l,  which  cerUflcate  was  turned  in 
by  him,  before  the  bearing  ol  this  refer- 
ence, to  tbe  clerk  of  this  court,  and  by 
tbe  clerk  of  this  court  paid,  with  the 
Intereat  aucmed,  to  tbe  attomeya  ot  plain- 
tiffs. 

"  Conclusions  of  law :  (1)  That  the  said 
B.  W.  Matthews  did  not  have,  at  the  time 
of  the  esecutlon  of  said  deed  ot  trust,  nor 
at  any  time,  the  disbursements  credited 
to  him  were  made,  notice  of  tbe  fraudulent 
Intent  tbe  makers  oi  the  deed,  nor  bad 
facts  come  to  his  knowledge  sufficient  to 

gut  him  upon  notice.  (2)  That  the  said 
>.  W.  Matthews  did  not,  by  bis  accept- 
ance of  his  offlce  as  trustee,  waive  tbe 
rights  secured  to  bim  by  bis  mortgage 
previously  executed,  nor  was  said  mort- 
gage merged  In  said  deed  ot  tru8t,nor  was 
said  Matthews  estopped  toclalm  bis  righto 
as  mortgagee,  but  he  became  liable  to  tbe 
creditors  of  said  Bowers  &  Arendell  only 
for  the  amount  that  came  Into  his  hands 
over  and  above  tbe  amount  of  tbe  mort- 
gage Hen  on  suid  land,  which,  from  said 
land  was  nothing.  •  • 

J.  S.  SiAoninganiX  W.  W.  Falter,  for  ap- 
pellants. Joba  W.  O/aAam,  for  appellees. 

SuBPHBBD,  C  J.  When  this  case  was 
before  us  on  a  former  appeal,  108  N.  C.  182, 
(13  S.  E.  Rep.  985,)  we  held  that  there  was 
error  In  charging  tbe  trustee.  Matthews, 
witli  the  amount  paid  out  by  him  under 
the  terms  ot  the  deed  of  trust  before  the 
commencement  of-  the  action  to  set  it 
aside,  or  before  be  had  knowledge  of  the 
^audnlent  intent  ot  the  assignors.  As  his 
liability  depends  entirely  upon  whether  he 
acted  in  good  faith,  tbe  action  cannot  be 
deemed  to  have  been  commenced,  as  to 
bIm.  until  he  had  actual  notice  thereof,  by 
the  service  ot  tbe  summons  or  otherwise. 
It  appears  that  he  had  no  notice  ot  the 
suit  until  the  summons  was  served,  on 
the  16th  of  August,  1889;  and,  as  hia  last 
disbursement  was  made  on  the  12th  of 
that  month,  It  must  follow  that.  In  order 
to  charge  blm  personally,  It  munt  be 
shown  that  be  had  actual  knowledge  of 
tbe  fraudulent  Intent,  as  dlstinguluhed 
from  tbe  eonstrnctlve  knowledge  arising 
out  ot  the  pendency  ot  the  suit.  Tbe  r«- 
eree  reports  that  he  had  no  such  knowl- 
edge at  the  time  ut  making  the  disburse 
ments.  and  that  he  acted  in  good  faith 
throughout  tbe  whole  transaction.  To 
this  report  there  were  many  excepttona. 
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ell  of  which  were  overraled  by  his  honor, 
except  one  or  two,  which  need  not  be  here 
conafdered. 

We  do  not  think  It  nereeiiary  to  gu  Into 
apartlcularexaminatloD  of  each  exception. 
It  is  Bofflclent  to  say  that  the  chief  points 
preaentedfor  onrcooalderatiou  are  wheth- 
er the  flndinir  of  the  referee  that  the  dis- 
barsements  were  made  la  Kood  faith,  be- 
fore notice  of  the  fraudulent  Intent  of  the 
assignors,  is  snetalned  by  the  testimony, 
and  whether  the  aaslgnee  ehoald  not  be 
charged  with  the  proceedn  of  the  sale  of  a 
certain  lot  which  bad  been  mortgaged  to 
btm  by  the  Bald  assignors  prior  to  the  ex- 
ecution of  the  deed  of  aaalgnment.  There 
were  exceptions  to  thefailureof  the  referee 
t'l  find  certain  specific  fflcts,  but  as  these 
were  involved  in  the  main  questions  to  be 
determined  by  blm,  and  as  there  was  no 
request  fur  anch  speelfle  findings,  nor  any 
motion  to  remand,  it  is  clear,  under  the 
practice  laid  down  In  Fertiliser  Co.  r. 
Beams,  106  N.  C.  283. 11 S.  E.  Rep.  4«7,  that 
the  said  exceptions  should  be  overruled. 
It  is  iuHlsted,  however,  that  there  was  no 
Buffloicnt  evidence  to  anntaln  the  fac**-^- 
tually  found  by  the  referee:  "  \ 
that,  taking  the  te^Si"*^  > 
to  be  true,  the  relerei  > 
of  legal  Inference,  fa- 
ftald  assignee  had  knc 
ulent  intent  of  the  ass. 

The  deed  of  asslgni  ^ 
registration  on  the  9th 
and  upon  a.  careful  e:  O 
Instrument  we  can  see  i  % 
that  indicates  a  fraudi 
part  of  the  assignors.  1 
a  right  to  prefer  credl  p 
Bnffaloe,  16  S.  E.  Rep.  3St  W 
term,)  and  they  also  had 
serve  their  homestead  and 
erty  exemptions,  (Bobbltt  fe 
N.  C.  236,  a  8.  E.  Bep.  &  %, 
then,  from  whlnh  the  xno' 
fraudulent  Intent  Is  to  be  . 
be  looked  for  beyond  the  pro 
said  conveyance.   As  we  oi 
the  fraudulent  intent  insisted 
plaintiffs,  and  found  by  tbe]uk  ^oiuted 
in  the  pnrcfaase  upon  credit  ui  a  lot  of 
land  In  the  town  of  Durham,  and  the  se- 
curing of  the  payment  of  the  purchase 
money  In  the  deed  o(  amlgnment  with  tbe 
view  of  obtaining  a  homnatead  for  each 
of  tbe  asslgnora  in  said  property,  to  be 
paid  for  out  of  the  personal  assets.  In 
other  words,  It  Is  urged  that  the  transac- 
tion wna  Intended  to  cover  the  withdraw- 
al of  a  large  part  of  tbe  personnl  assets 
from  the  creditors  under  tbe  shield  of  the 
homestead  law.  Matthews  denies  tbathe 
knew  of  any  such  purpose,  but  It  Is  eon- 
tended  that  he  is  affected  with  Implied  or 
cnui^tructlve  knowledge  by  reasan  of  his 
admlHSlon  of  certain  circumstances  suffi- 
I'lent  to  put  him  upon  Inquiry.   Tbe  cases 
cited  by  counsel  do  but  declare  the  geueral 
proptisltion  as  to  implied  or  constructive 
notice  as  stated  by  Mr.  Pomeroy,  (2  Eq. 
Jur.  607.)   He  says  that  "  whenever  a  par- 
ty has  Information  or  knowledge  of  cer- 
tain extraneoui*   facts,   which  of  them- 
BelTCH  do  not  amount  to,  nur  tend  to  show, 
an  actual  notice,  but  Which  are  sufficient 
to  put  a  reasonably  prudent  man  upon  an 


Inquiry  respecting  a  conflicting  Intereat. 
claim,  or  right,  and  the  clrcnmstancea  are 
such  that  the  inquiry,  if  made  end  fol- 
lowed np  with  reasonable  caro  and  dili- 
gence, would  lead  to  a  dlseorery  of  tbe 
truth,  to  a  knowledge  at  the  Intereat, 
claim,  or  right  which  really  exists,  then 
the  party  Is  absolutely  charged  with  coa- 
structlvn  notice  of  such  iiitc-rest,  claim,  or 
right. "  Conceding  that  tbis  doctrine  ap- 
plies to  a  caae  where  notice  of  a  particu- 
lar secret  Intent  la  sought  to  be  fixed apon 
a  party,  we  are  unable  to  nee  bow  it  can 
operate  upon  Matthews  In  tbe  preaent 
case.  It  ts  CO  be  obeerved  that  tbe  circum- 
stances relied  upon  tended  to  show  actual 
notice,  but  the  referee  found,  upon  tbe 
whole  testimony,  that  tbe  asalgnee  bad 
In  fact  no  notice,  and  acted  In  good  faith. 
The  Inquiry,  then.  Is  whether  thoseclreiim- 
stances  amounted  to  eonstmetlTe  notice 
of  the  partciular  intrat  to  wblch  we  have 
referred.  We  do  uo  think  that  such  a  re- 
sult can  follow  from  the  transaction  be- 
tween the  parties  on  the  day  preceding  the 
assignment.  It  appears  that  the  defend- 
ant Arendell  had  previously  agreed  to  pur- 
chase the  above-mentioned  lot  of  Mat- 
thews tor  tbe  sum  of  $2,500.  and  tbat  9200 
were  to  be  paid  incaafa.  On  the  day  when 
tbe  deed  and  mortgage  were  executed,  on- 
ly $36  were  paid  in  cash,  and  the  notea 
were  altered  from  $2,3S0  to  $2,500.  Tbe 
alteration  was  made  in  eonsequenceof  the 
failure  to  make  the  cash  payment  as 
kgreed  upon,  and  the  discrepancy  of  $25 
>r  $50  may  alao  be  accounted  for  on  tbe 
round  tbat  a  new  agreement  was  then 
ade,  because  of  the  failure  of  Arendell 
'  make  the  said  payment.  Mattbevrs 
\tified  that  he  bad  no  knowledgeatthat 
\,e  of  tbe  purpose  of  Arendell  A  Bowers 
nake  an  assignment,  and  tbat  heknew 
ling  of  It  until  the  next  day,  when 
^bad  tbe  deed  of  assignment  prepared, 
yisisted  upon  bis  acting  as  asnlgoee. 
true  tbat  ho  stated  that  hetboagbt 
vll  had  some  motive  in  having  the 
Jiade  both  to  himself  and  Bowers, 
t.ne  negotiations  having  been  mode  with 
Arendell  alone:  but  thia  motive  he  attrib- 
uted to  the  fact  that  Arendell  had  been 
Indicted  In  a  number  of  cases.  Tbe  fore- 
going clrcumstaDcea,  In  our  opinion,  can- 
not have  tbe  effect  at  Axing  Matthews 
with  constractive  notii*e  of  a  partlcalar 
intent  on  the  part  of  Arendell  &  Bowers 
in  making  a  general  asalgument  on  the 
next  day.  Neither  doee  the  fact  tbat  he 
stated  that  he  "did  not  tike  the  way  the 
papers  [speaking  of  tbe  assignment]  were 
drawn" — rcHervlng  a  homestead  to  the 
aaslgneea  In  land  which  they  had  not  paid 
for— raise  a  conclnslTe  presumption  tbat 
he  knew  of  their  fraudulent  purpose.  He 
consulted  an  attorney  npon  the  subject, 
who  correctly  advised  him  that  such  a 
provision  would  make  no  difference,  if  the 
aeslgnnient  was  made  in  good  faith. 
These  and  other  less  significant  clrcum- 
slances,  wblle  affording  evidence  of  Knowl- 
edge or  complicity,  do  not  amount  to  con- 
structive notice  of  a  fraudulent  Intent  on 
the  part  of  the  assignee.  OrantlnK  thai 
they  were  sufficient  to  put  him  npon  In- 
qntry,  It  la  difficult  to  understand  what 
tacts  be  could  have  ascertained  in  aildl- 
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tlon  to  what  be  already  kneir.  There 
waa  DO  tact  tn  be  dlacovered,  but  only  the 
ezlBtenee  of  a  secret  Inteot  on  tbe  part  ot 
the  asBlsDee.  Under  tbe  circuroDtances, 
the  knowledge  of  thin  intent  was  a  quea- 
tloD  to  be  passed  upon  by  the  referee,  aud 
as  be  has  foaud  that  Matthews  bad  no  no- 
tice, and  acted  In  good  laltb,  and  as  there 
is  sufficient  evidence  to  sustain  such  find- 
Uig,  It  cannot  be  net  aside  on  the  ground 
that,  as  a  matter  of  law,  be  should  have 
found  otherwise.  Hodteea  v.  Lassiter,  96 
N.  C.  351,  2  S.  E.  Hep.  9SS;  Battle  v.  Mayo. 
103  N.  C.  418.  9  S.  E.  Rep.  384. 

The  next  question  tu  be  passed  upon  Is 
whether,  by  accepting  under  the  trust,  (In 
which  the  purchase  money  tor  the  lot  was 
secured,)  the  said  Matthews  waived  his 
rights  under  the  mortKage  previously  ex- 
ecuted to  him.  The  referee  finds— and  the 
evidence  fully  Sustains  him— that  be  did 
not  release,  or  Intend  to  waive,  any  ot  bis 
rlKhts  under  the  said  mortgage.  It  may 
be  trnethat  one  cannot  act  as  a  trustee  lu 
a  deed,  and  at  the  same  time  assert  a  right 
which  conflicts  therewith,  but  we  do  not 
see  how  there  is  necessarily  any  such  con- 
flict In  this  case.  It  Is  true  that  in  the  as- 
signment it  Is  provided  that  the  asslsrnees 
shall  have  their  homestead  exemptions, 
but  It  is  well  settled  that  there  may  be  a 
homestead  la  an  equity  of  redemption. 
Burton  v.  Spiers,  87  N.  C.  87.  It  Is  further 
to  be  remarked  that  a  considerable 
amount  of  personal  property  was  included 
In  tbe  assignment,  out  of  which  the  mort- 
gage, which  was  preferred,  might  have 
been  fully  discharged.  As  a  matterof  fact, 
tbe  assignee  never  set  apart  tbe  home- 
steads, but  foreclosed  his  mortgage  when 
it  matured,  and  has  never  applied  any 
part  of  the  trust  fund  to  tbe  payment  ot 
his  debt.  The  Insertion  of  his  debt  In  the 
deed  of  assignment  was  simply  addition- 
al security,  and  we  see  nothing  in  the 
transaction  which.  In  fact  or  In  law. 
amounted  tn  a  waiver  of  bis  mortgage. 
"The  taking  of  a  aecond  aecurity,  of  equal 
degree  with  the  flrst,  tor  tbe  same  debt, 
will  not,  by  operation  ot  law,  extinguish 
the  first.  Acceptance  of  tbe  second  will 
only  operate  an  an  extinguishment  of  the 
flrat  when  It  Is  shown  that  thecredltorac- 
cepted  the  second  mortgage  with  the  un- 
derstanding that  that  sbonld  be  Its  effect," 
IIutchlnsoD  V.  Swartsweller.  31  M.  .T.  Eq. 
206;  Gregory  t.  Thomas.  30  Wend.  17. 
See,  also,  BaUord  t.  Balrord,  6  Ired.  Eq. 
490. 

It  Is  further  contended  that  the  Jury 
fonnd  that  the  lot  was  worth  43,000,  and 
that,  as  MattbewE  purchased  It  In'llrectly 
at  his  mortgage  sale,  be  should  be  charged 
with  that  amount.  There  ts  no  speclflc 
finding  by  tbe  Jury  that  the  lot  was  worth 
that  amount;  but,  admitting  this  to  be 
the  value  at  the  date  ot  the  assignment, 
ft  does  not  follow  that  such  was  its  valoe 
at  the  date  ot  the  mortgage  sale.  The  ref- 
eree finds  that  It  sold  for  a  fair  price,  and 
as  the  plaintiffs  are  not  asking  that  the 
sale  be  set  aside,  bat  only  that  he  be 
charged  with  the  value  of  the  land,  we 
are  ot  the  opinion  that  he  cu  only  be 
charged  with  the  value  at  the  tnue  of  the 
■ale.  a»  fixed  by  tbe  referee. 

We  bare  examined  the  entire  record,  and 


are  of  the  opinion  that  all  of  the  excep- 
tions were  properly  disposed  ot  by  his  hon- 
or. Adirmed. 


08  S.  G.  661) 

STATE  V.  WAT. 
(Suprane  Gout  of  South  Ganiiins.    Dec  18, 

1892.) 

CaiMlNU  LAW— Appeai/— Rtat  Pbsinko  UoriOff 

FOB  New  Triai. 
A  moticHi  to  BUfipend  the  hearing  of  an 
appeal  In  a  morder  case,  so  as  to  enable  appel- 
lants to  move  for  a  new  trial,-  will  be  dialed 
where  the  affidavits  of  eome  of  the  jurors  state 
that  they  believe  the  evidence  at  the  trial, 
and  still  believe,  that  deceased  stmck  defend- 
ant with  his  fist,  and  that  defendant  immediate- 
ly ihot  deceased,  but  no  dissatisfaction  is  ex- 
pressed with  Che  verdict  or  doubt  as  to  its  cor> 
rectness,  or  any  claim  made  that  the  jarora 
were  misled  by  or  misunderstood  the  instracdon 
given  by  the  court. 

Appeal  from  general  sesstona  dredlt 
court  of  Orangeburg  county. 

Jefferson  M.  Way  was  convicted  of  mur- 
der, and  appeals.  He  now  moves  to  sos- 
pend  the  hearing  of  appeal.  Denied. 

S.  O.  May^ela,  Iilar,  Olme  Jt  Herbert, 
and  Saysoe  A  Summers,  tor  appellant. 
Tbe  Solicitor  General,  for  tbe  State. 

Pbb  Cdbiah.  This  was  a  motion  based 
npun  tbe  affidavits  annexed  to  the  notice 
of  the  motion  and  ull  tbe  papers  tn  the 
case  to  suspend  the  hearing  oC  the  appeal 
for  the  purpose  of  enabling  tbe  appellant 
to  move  tbe  circuit  court  for  a  new  trial. 
Tbe  case  was  one  In  which  tbe  defendant 
was  charged  with  murder,  and  the  Jury 
found  the  defendant  gnllty,  and  tbe  atfl- 
davits  relied  upon  are  made  by  two  of  the 
Jurors,  who  served  on  the  trial  ot  tbe  case. 
Waiving  for  the  present  occasion  any  In- 
quiry intot  he  propriety  of  hearing  atfldu- 
vlts  from  such  a  source, — a  practice  which 
this  Courtis  not  to  be  considered  as  ap- 
proving,— we  see  nothing  In  the  afilda  vita, 
both  of  which  are  to  thesame  effect,  whtch 
would  warrant  tiie  granting  of  anew  trial. 
These  Jororsslmply  state  that  at  tfie  trial, 
as  well  as  now,  they  beliered  from  tbe  evi- 
dence that  the  deceased  struck  defendant 
a  blow  with  his  flst,  and  that  defendant 
Immediately  fired. and  killed  tlie  deceased; 
but  they  do  not  express  any  dissatisfac- 
tion with  the  verdict  which  they  Joined  In 
finding,  nor  any  doubt  even  ot  its  correct- 
ness. Nur  du  they  say  that  they  were 
misled  by  or  misunderstood  any  of  tbe  In- 
structions given  to  the  Jury  by  tbe  circuit 
Judge  lu  Ills  charge.  It  seems  to  us,  there- 
fore,'that  In  any  view  of  the  case  the  mo- 
tion must  be  refused,  aud  It  is  accordingly 
BO  ordered. 


  (86  S.  C.  60S) 

STATE  V.  TUBNEtt. 
(Sivrems  Ooort  of  South  Oandlna.    Dee;  17, 

1892.) 

CanmrAL  Iiiw— Bebkabiso  oit  Apfsii, — Am.f* 

OATIOS  FOR  NbW  TslAt.— I70TtCB. 

An  application,  embraced  In  a  petition 
for  rehearing,  for  leave  to  move  the  drcait 
court  for  a  new  trial,  on  the  ground  of  afteis 
discovered  evidence,  caaaot  be  cotisldered  when 
it  iqipeara  that  no  notice  of  a  motion  to  that 
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effect,  witib  copies  of  the  affidaTtti  In  miifpOEt 

thereof,  has  been  served  on  the  aoUdtor. 

On  rebearlDK.   Denied,   For  formor 
port,  see  16  S.  £.  Bep.  602. 

Feb  CtTRUH.  After  a  very  carerol  cod- 
■tderatlon  of  tbla  petition,  tbe  court  Is  nn- 
able  to  discover  that  any  material  fact  or 

{>r]nciple  of  law  bas  either  been  over- 
oobcd  or  disregarded.  There  la  therefore 
DO  sroQDd  for  a  rehearing.  Tbe  appUca- 
tl<^D,  also  embraced  In  tbe  petltloo,  for 
leave  to  move  tbe  circuit  court  for  a  new 
trial,  npon  tbe  ground  of  atteNdlscovered 
arldence,  baa  nut  and  cannot  be  conoid  • 
ered,  fur  tbe  reason  that  no  notice  of  a 
motion  to  that  effect  bas  been  served 
upon  tbe  solicitor,  with  copies  of  the  affi- 
davits In  support  uf  such  motion.  This 
court  must  not,  ttaeretore.  be  regarded  as 
deciding,  or  even  Intimating,  any  opinion 
as  to  the  merits  of  snch  application.  Tbe 
atay  of  the  jwnittitarla  bereby  revoked. 


(37  B.  ,C.  672) 

iniiLHISBR  et  sL  V.  HOIXEfTMAN  et  aL 
(Supreme  Court  of  Sonth  OazoUna.   Nov.  18, 

AonoK  BT  Tnui— Aluoatiox  ab  to  Pabtsbb- 

8H1P. 

An  avermeDt  In  the  body  of  a  comphdnt 
that  "pUuntiffs,  [aamine  themj  cc^artners  In 
bulnesB,  undeff  the  name  and  style  of  M.  & 
On,,  tor  themselves,  •  *  •  show  that 
*  *  *  was  indebted  to  them,  the  said  M.  ft 
Co.,  in  Ota  snnj,"  etc.,  la  a  snmclent  allegation 
of  plolntifb'  eivartnershlp. 

Appeal  from  common  pleaa  circuit  court 
of  Cbesterfleld  county;  Jaiieb  Au)Ricb, 
JudKe. 

Action  by  M.  Mlllhtser  &  Co.,  a  partner- 
ablp.  composed  of  MIUblser^G.  Mlllhlser, 
S.  Blrsh,  and  £.  Mlllhlser.  against  Lucy 
A.Hol)eyman,admlul8tratrlx  of  theestate 
of  W.  H.  UurganuB,  deceased,  and  Jobn 
T.  McNair,  assiirnee.  Judgment  fordefend- 
ants.   Plaintiffs  appeal.  Reversed. 

Prince  Steveaaon,  for  appellants.  R. 
T,  CaatoDt  lAytngaton  A  Melver,  and  W. 
M,  BoUeiymaa,  for  respondeots. 

UcOowAM,  J  Wflllam  Hyman  Gar< 
ganns  died  Intestate,  and  bis  mother, 
Lucy  A  Holleyman,  was  appointed  ad- 
ministratrix of  bin  estate.  Before  bis 
death  the  Intestate  had  made  an  assign- 
ment of  bis  property  to  one  John  T.  Mc- 
Nair. avowedly  for  the  benefit  of  bla  cred* 
Itnrs.  Tbe  plaintiffs,  claiming  to  be  credit- 
ors of  tbe  Intestate,  commenced  this 
action  to  set  aside  the  said  assignment, 
for  undue  preference,  fraud,  etc.  The  com- 
plaint, alter  stating  In  the  title  tbe  names 
of  all  the  parties  plaintiff  as  herein  above 
sta ted,  alleged  ait  folio ws,  vis. :  "  The 
plaintiffs,  for  themselves  and  such  other 
creditors,"  etc.,  "show  that  W.  H.  Gur- 
ganas,  «ttbe  time  of  bis  death,  was  In- 
debted to  them,  the  said  Uillhlser  & 
Co..  in  the  aunt  of, "etc.  When  the  case 
was  called  for  trial  a  motion  was  made  to 
dismiss  tbe  complaint,  upon  tbe  alleged 
ground  that  It  did  not  state  facts  suffi- 
cient to  constitute  a  cauaeot  action,  In 
that  there  was  no  allegation  of  partner- 
ship of  tbe  plaintiffs  In  tbe  body  of  the 


complaint.  Judge  Withsrspoon  gave  the 
"plaintiffs  leave  to  amend  their  complaint 
by  alleging  the  plaintiffs  as  copartners  in 
the  body  t>f  the  complaint,  and  that  the 
plaintiffs  pay  costs,"  «te.  The  eaaae  waa 
continued,  and  on  July  26.  1890,  tbe  plain- 
tiffs served  "an  amended  complaint,'* 
which,  after  stating  In  tbe  title  tbe  names 
of  tbe  plaintiffs,  "M.  Millbisur  ftCo.,  a 

Eartnership,  composed  of  M.  MlUbiser,  G 
[lllhlser,  H.  Htrsh,  and  £.  MlUhlser,"w6nt 
on  to  allege  as  toliowi:  "The  pUdntlffb.M. 
MUlblser^G.  Mlllbtaer*  8.  Hireb.  and  E. 
Millblser,  copartnen  In  hnslneas,  under 
the  name  and  style  of  M.  Mlllhlser  &  Co., 
for  themselves  and  such  other  creditors, " 
etc.,  "show  that  W.  U.  Gorganus,  In  his 
lifetime  and  at  hie  death,  was  Indebted  to 
them,  tbe  said  Mlllhlser  &0o..  In  tbe  sum 
of,"  etc.  The  complaint,  as  thus  amended, 
came  up  before  bia  honor.  Judge  Ald- 
RicH,  and  a  motion  was  again  made  to 
dismiss  the  complaint,  and  the  judge  ruled 
as  follows-  "It  appearing  that  the  plalo- 
tlffa  have  failed  to  comply  with  tbe  order 
of  Judge  Withe BSPOON, and  that  said  cum- 
plalnt  does  not  state  tacts  snfflclent  to 
constitute  a  cause  of  action.  In  that  ther« 
is  no  allegation  in  tbe  body  of  said  com- 
plaint of  the  copartnosfalp  of  the  defend- 
ants, [mistake  for  plalntifllB,  surely,]  or- 
dered that  the  said  complaint  be  dis- 
missed, with  costs."  Plaintiffs*  counsel 
then  asked  to  be  allowed  to  comply  witb 
Judge  WiTHBHSPOON's  order,  "It  tbe  court 
holds  that  they  have  not  complied  there- 
wltbt"  which  was  refused.  The  plalutlffa 
appeal  to  this  court  upon  the  grounds  (I) 
that  his  honor  erred  In  holding  that  tbe 
plaintiffs  had  not  complied  with  tbe  ordrr 
of  Judge  WiTHBKBPOON,  (2)  lu  boldlng: 
that  the  copartnership  of  plalntlfta  wcm 
not  sufficiently  stated  in  the  body  of  the 
complaint:  (S)  In  holding  that  the  com- 
plaint "does  not  state  facta  snfBcient  to 
constitute  a  cause  (rf  action,  in  tbatthera 
is  no  allegation  in  the  body  of  the  com- 
plaint of  the  copartnership  of  tbe  defend- 
ants, (plaintiffs),  (4)  In  dismissing  the 
complaint  as  to  tbe  defendant  Lucy  A. 
Holleyman,  when  there  was  no  motion 
nn  her  behalf  to  that  effect;  (5)  lu  refaa- 
ing  the  motion  of  plalntlffB  to  be  allowed 
to  comply  with  the  order  of  Judge  Wrra- 
ERSPooN.ff  the  court  btdds  that  they  have 
not  already  done  si>;  (6)  In  OTermlIng 
plaintiffs'  motion  to  amend  the  form  uf 
tbe  complaint  In  accordance  with  hla 
views,"  etc.  Tbe  defendants  also  gave  no- 
tice that  if  the  supreme  court  finds  itseU 
unable  to  sustala  the  Judgment  below, 
upon  the  grounds  upon  wblcb  It  was 
rested  by  tbe  circuit  Judge,  tbesald  defend- 
ants will  insist  that  tbe  said  Judgment 
should  be  sustained  upon  certain  other 
grounds,  whlrh  more  particularly  relate 
to  the  merits  of  the  case.  It  can  only  be 
necessary  to  say  In  reference  to  these 
grounds  that  they  cannot  beconsidered  In 
this  case.  There  bas  been  no  trial,  but 
the  only  question  is  upon  a  demurrer,—* 
whether,  admitting  to  be  true  tbe  facts  mm 
stated,  the  complaint  sfa  uuld  be  dismissed. 
The  court'below  very  property  made  no 
ruling  on  -^he  new  grounds  now  stated, 
and  they  are  thereloht  not  before  ns. 
The  main  objection  made  by  tbe  ezeep> 
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tions  or  ttae  plaintiffs  is  that  his  bonor. 
Jadxe  Aldbioh,  urred  in  boldlns  tbat  the 
amended  complaint  waa  not  a  compliance 
witb  tbe  order  of  Jndffe  Witbsbspoon, 
wbleb  gave  tbe  plaintiffs  leave  to  amend 
their  complaint  "bj  alleging:  tbe  plaintiffs 
■a  copartners  Ip  tbe  body  of  the  com- 

Elalut.  **  In  tbe  title  tbe  name  of  the  firm 
I  KlTen,  and  tbe  Indirldaal  members  com- 
prialnK  it  are  named ;  but  we  sappoae  tbat 
tbe  words  **1d  tbe  body  o(  the  complaint" 
were  Intended  to  exclude  all  rrierences  to 
tbe  title.  II  BO,  there  are  RtlH  lo  tbe  body 
of  tbe  compIulDt  the  following  words: 
'Tbe  plaintiffs,  M.  Mlllhlser,  O.  HlUblser, 
8.  Hlrsb,  and  E.  MUlblBer.  copartners  In 
bnBloess,  under  the  name  and  style  of  M. 
MllUilaer  &  Co.,  tor  tbemseWes  and  socb 
other  creditors  of  William  llyman  Our* 
gaDua  as  shall  come  in,"  etc.,  'show  that 
w.  H.  Oarffanna,  In  his  lifetime  and  at  bis 
death,  was  Indebted  to  them,  the  said  M. 
Mlllhiser  &  Co.,  In  the  sum, "etc.  It  seema 
to  US  tbat  tbla  was  precisely  what  tbe 
order  of  Judge  WirHBRSvoaN  required, 
Tie.  "alleging  tbe  plaintiffs  as  partners," 
oot  limited  to  the  title,  but  in  the  body 
of  tbe  complaint.  It  Is  true  tbat  tbe  very 
word  "allege"  Is  not  used,  but  the  "state- 
ment** that  they  are  partners  Is  distinctly 
■made.  It  Is  not  claimed  tbat  tbe  d^end- 
anta  were  surprised.  Tbe  objection  is 
purely  tecbiilcal,  and  the  Code  does  not 
favor  a  technical  construction  of  plead- 
ing. We  think  tbat  there  was  a  snbatan- 
tlal  allegation  In  the  body  of  the  com- 
plaint of  the  partnership  of  the  plalntlfls, 
as  well  as  of  their  name  and  style  of  bosl- 
ness,  and  tbat  It  was  error  to  bold  tbat 
the  plaintiffs  bad  not  compiled  with  tbe 
order  of  JudtteWiTDEKS£>ooN  dated  Febru- 
ary 11, 1890.  See  Harle  T.  Morgan,  29  8.  C. 
358,  7  8.  £.  Rep.  487,  and  the  authorities 
there  cited.  Tbe  Judgment  of  this  eonrtls 
tbat  the  order  dlsmlaalng  tbe  complaint 
be  reversed,  and  the  case  remanded  for 
such  farther  proceedings-  as  may  be 
deemed  necessary  to  carry  ovt  tlie  eon- 
ehiBlon  henAn  announced, 

MolTBR,  C.  J.,  and  Popb,  J.,  eonenr. 
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WDOiU  et  sL  T.  HtTOHES'  BXIL 
OSvprame  Cenrt  of  Areata  of  'nrglnia.  Jan.  12, 
MOT.) 

AmJCiTioiT  OP  Fathbnts— Estoppbl  —  Rblsass 
or  SnRETT — Plei.  is  Abatbubst. 

1.  U.,  as  prindpal,  and  W.,  as  rarety,  exe- 
cuted bond*  for  the  price  of  land  purchased  by 
U.  at  iadldal  sale.  Only  part  of  these  bonds 
was  paid,  and  a  jnd^ent  was  recovered  against 
17.  and  W.  for  the  balance.  The  court  then  de- 
eteed  a  resale  of  the  propertr.  which  brought 
less  than  the  Jadgment.  The  payments  made 
hf  V.  an  the  boads,  and  the  proceeds  of  the  re- 
«ue  were  applied  on  the  orerdue  purchase 
money  under  the  superrislon  of  the  court,  and 
with  the  express  assent  of  IT.  Held,  in  an  ac: 
tion  to  enforce  the  judgment  on  land  owned  by 
W.  at  the  time  of  its  entry,  purchasers  from 
W..  with  knowledge  of  the  judgment,  could  not 
daim  that  there  was  a  mlsuiplication  of  the 
paymenta  made  by  U.  and  of  the  proceeds  of 
the  resale. 

2.  The  fact  that  U.  was  Indalxed  from  time 
to  time  OD  the  payment  of  orerdue  purchaae- 
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manej  bonds  by  the  commissioner,  and  allowed 
to  p»  irregular  amounts  at  irregular  periods, 
eoDBtftuted  a  mere  forbearance  without  conrid- 
eration,  and  no  definite  delay  or  postponement, 
and  did  not  release  W.,  the  surety,  who  was 
the  fath^in-law  of  tj..  and  waa  kept  folly  ad- 
vised of  aU  that  was  done. 

3.  When  a  declaration  shows  on  its  face 
matter  proper  for  the  Jurtsdlction  of  the  court 
under  Oode  1887,  {  3260,  exception  can  be  tak- 
en only  by  plea  in  abatement. 

Appeal  from  buatlngs  court  of  Man- 
chester. 

Action  by  James  D.Jones,  as  executor 
of  tbe  will  of  John  C.  Hngfaes,  deceased, 
and  trnstee  of  John  Letelller.  Hgalnst 
Joseph  Welts  and  others.  Jndfrmeut  foi 
plaintiff.  Defendaata  appeal.  Aiflrmed. 

Cb&g.  L.  Pujre,  tor  appellants.  W.  B. 
FetUt  and  T.  Af.  Jf/I/ar,  for  appellee. 

FaoNTMinoT.  J.  Tbe  petition  of  Joseph 
Wells,  Emanud  Matthews.  John  H.  Mat- 
thews, and  Oeorge  T.  Lltcbfleld  and  Ida 
W..  bis  wUe,  complains  of  two  decrees  ot 
the  hustings  court  of  Mancheater,  entered 
on  the  25th  day  of  May.  1880,  and  on  tbe 
3d  day  of  May,  1S90,  respectirely.  In  the 
chancery  cause  pending  In  tbe  said  court, 
wherein  Jamra  D.Jones,  solng  as  executor 
ot  tbe  will  of  John  G.  Hngb^s.  deeeaaed, 
and.  as  such,  trustee  of  John  Letelller,  Is 
complalnaot,  and  the  said  petitioners  and 
others  are  rleleudnnts.  The  suit  was 
brought  to  enforce  tbe  lien  of  a  Judgment 
for  92.666.67,  with  Interest,  recovered  by 
the  said  Jones  in  his  representative  capac- 
ity, and  as  commlaslouer  of  the  circuit 
conrt  of  Albemarle  county,  at  the  October 
term,  1872.  of  the  said  eodrt,  againat  John 
J.  Utz  and  Joaeph  Wells  Jointly,  as  princi- 
pal and  surety,  for  the  payment  of  pur- 
chase money,  evidenced  and  due  by  tbe 
bonds  of  the  said  Utt  and  Wells,  for  land 
parcbaaed  by  the  aald  Utz,  under  a  decree 
of  tbe  circuit  conrt  ot  Albemarle  county 
in  the  ault  of  Hughes'  Ex'r  v.  X«telller, 
whlchsaid  Jndgment  was  docketed  in  Ches- 
terfield county  August  15, 1K73,  as  a  Ilea 
upon  lands  then  owned  by  tbe  said  Joaeph 
Wells,  which  he  thereafter  eold  and  con- 
veyed. Tbe  cause  wan  referred  to  a  com- 
missioner for  Inquiry  and  report;  and, 
coming  on  further  to  be  beard.  May 8, 1880, 
on  the  commissioner's  report  and  the  evi- 
dence, etc.,  the  conrt,  by  Its  decree  of  that 
date,  anstalned  tlie  aald  Judgment  as  a 
lien  upon  thesaid  lands  in  the  bauds  of  the 
petitioners  Matthews  and  Litchfield,  ven- 
dees ot  said  Joseph  Welle,  and  ascertained 
the  balance  due  upon  aald  Judgment,  as 
of  September  15, 1879,  to  be  f579.78,  with 
Interest  from  that  date,  and  decreed  a  sale 
of  the  said  land  to  satisfy  It,  in  default  of 
the  payment  of  tbe  said  balance.  From 
this  decree  tbe  case  Is  here  by  appeal. 

Tbe  facts  of  the  case  materia)  to  be 
stated  are  as  follows;  A  chancery  suit 
wa9  inatituted  In  1866  in  tbe  circuit  court 
of  Albemarle  county,  by  one  John  C. 
Uoghes,  as  trustee  for  one  John  LetelUer; 
and,  Hughes  dying,  tbe  caoae  waa  revived. 
In  1806,  in  tbe  name  of  James  D.  Jones,  as 
hla  executor,  who  was  directed  and  au- 
thorized, by  an  order  of  the  said  conrt,  to 
make  sale  ot  certain  realty  embraced  with- 
in the  trust,  and  report  his  proceedlngH  to 
court.  At  a  sale  made  In  execution  of  tbhi 
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order  In  1870  by  the  said  Jones  as  commto- 
sloner  of  tbe  said  court.  John  J.  ITtz  be- 
cnme  tbe  purcbaser  of  a  lot,  with  a  coacb 
shop  and  appDrtenances  tbereon,  in  the 
town  uf  Cliarlotteavllle,  for  tbe  price  of 
$5,00U,  fl.OOO  of  wbicb  was  paid  In  caBh, 
and  fur  tbe  balance  he  executed  three 
bonds,  with  Joseph  Wella  as  seeority.  In 
equal  Installmeats  of  the  said  balance  of 
the  parcbaae  money,  with  Interest  from 
January  1,  1870,  payable,  respect! rely,  on 
the  iBt  day  of  July,  1871, 1872,  and  1873, 
and  the  title  to  the  land  was  retained  In 
tbe  court.  The  sale,  wilh  the  bonds,  was 
duly  reported  to  the  cuurt  by  the  said 
Junes,  comuUsioner  ol  sale,  and  the  court 
duly  conflrmed  tbe  said  report  and  ttie 
said  sale.  Tbe  first  and  second  of  the  said 
purcliase-moner  bopds  being  due  and  un- 
paid, judgment  was  obtained  thereon  in 
the  circuit  court  of  Albemarle  county,  at 
tbe  October  term,  1K72,  by  the  said  Jones, 
nbllgee  therein,  against  John  J.  Uts  and 
Joseph  Wells,  tbe  joint  obligors  therein, 
and  said  Judgment  was  docketed  In  tbe 
clerk's  office  of  the  connty  court  of  Ches- 
terfleld  county  on  January  15, 187S.  Vari- 
ous paymeuts  were  made  by  Utz,  tbe  par- 
cfaaaer  of  tbe  lot,  and  the  principal  obllaor 
lu  tbe  bunds,  before  the  necond  bund  fell 
due,  and  these  payments  were  credited  on 
the  first  bond.  Various  other  payments 
were  likewise  made  after  tbe  second  bond 
fell  dne  and  before  the  third  bond  fell  due, 
and  these  payments  were  credited  on  tbe 
aggregate  due  on  the  first  and  second 
bonds,  or  tbe  Judgment  reccivered  thereon. 
Various  payments  ^ere  likewise  made 
attpr  the  third  bond  fell  due,  upon  which 
judgment  bad  likewise  been  obtained  at 
the  February  term,  1874,' of  the  said  circuit 
court  of  Albemarle  county,  and  these  pay- 
ments were  credited  on  tbe  aggregate  due 
nnd  unpaid  on  the  three  buuds  ur  two 
ludgmenta.  The  recovery  of  these  Judg- 
ments, and  the  said  applicatluus  of  the 
payments,  were  reported  to  the  court, 
and  tbe  accounts  or  thesaid  Jones,  the  ap- 
pellee, were  approved  by  the  court,  and 
regularly  settled  in  the  suit  pending  in  the 
said  court  ol  Hugb'es*  Ez'r  r.  Letelller, 
by  Its  decree  o(  Febroary  7,  1877,  show- 
ing a  balance  doe  uf  the  said  purchase 
money  of  92,746.90  as  of  January  18,  IS77, 
by  John  J.  Utz,  thesaid  purcbaser,  "all  of 
which  [In  tbe  language  ol  the  said  decree] 
is  principal. "  No  other  payments  being 
made,  tbe  court,  on  October  IS,  1878,  **  or- 
dered and  decreed  that  James  D.  Jones, 
commissioner,  shall  proceed,  as  promptly 
as  possiole.  to  resell  the  property  bought 
by  said  Utz,  in  accordanoe  with  tbe  terms 
prescribed  by  the  decree  herein  of  May 
term,  1872."  And,  in  obedience  thereto, 
the  said  commissioner  advertised  it  to  he 
sold  on  the  2lHt  day  of  December,  1t<r8, 
whereupon,  on  the  6th  day  ol  December, 
1878,  Uts  obtained  an  Injnnctlon  reatrnln- 
ing  the  said  sale  so  advertised.  At  tbe 
February  term,  1879,  of  the  said  court  a 
decree  was  entered,  with  the  consent  of 
tbe  said  Utz,  dissolving  bis  said  injunc- 
tion, and  directing  the  sale  to  be  for  10  per 
cent,  casb,  and  tbe  balance  In  three  equal 
aanuni  Installments,  wltb  Interest;  and 
tbls  decree  reiterates  the  decree  of  Febru- 
ary 7. 1877,  as  to  tbe  balance  of  pnrebaae 


money  dne  from  nti,  to  oe  "93,7411.90,  as  of 
tbe  ISth  of  January,  1S77.  all  principal," 
and  declares  that  tbe  resale  ordered  to  be 
made  Is  for  tbe  purpose  of  paying  that 
balance.  Under  this  decree  the  said  lot 
and  Improvements  In  CbnrlottesviUe 
were  sold  September  18,  1879.  to  C.  H. 
Harman,  tor  $2,510,  and  this  sale  waa 
conflrmed  by  the  court:  and,  by  final  de- 
cree In  tbe  cause,  entered  October  13, 1881, 
the  said  Jam^s  D.  Jones,  commiosloner, 
was  authorised  and  directed  to  collect 
of  Utz,  ur  bis  surety,  'Wells,  so  much  as  re- 
mainb  due  on  tbeir  bonds,  "to  be  ascer- 
tained by  giving  said  Uti  credit  for  the 
proceeds  of  resale,  less  tbe  costs  and  ex- 
penses of  thia  suit,  wbtcb  have  resulted 
from  tbe  default  uf  tbe  saldUti."  After- 
wards, on  the  motion  of  the  said  Utc,  the 
saJd  court,  by  an  order  entered  May  24, 
18^7,  ascertained  and  llxed  tbe  balance  due 
on  the  first  of  the  said  iudgment«— the 
onl;  one  involved  in  this  case— to  be  $647.- 
97,  with  Interest  from  September  13,  1879, 
aud,  to  enforce  tbe  Uen  of  this  Judi^ment 
to  tbe  extent  of  this  said  balance  due  on 
It,  ascertained  and  fixed  by  the  decree  of 
tbe  court  in  tbe  cause,  upon  and  against 
the  real  estate  owned  by  Wells  at  the  tlmt> 
it  was  docketed,  the  appellee,  Junes,  filed* 
his  bill  at  the  August  rules,  1887,  In  the 
hustings  court  of  Manchester. 

The  appellants  contest  this  Hen  .on  vari- 
ous grounds,  and  assign  as  error  that  the 
"Judgment  was  corxiu  noti  JadiccnnW  and 
void."  This  contention  la  not  tenable. 
Tbe  circuit  court  uf  Albemarle  Is  and  waii 
n  court  of  general  jurisdiction  to  render 
judgments  oa  bonds  generally.  Tbe  sub- 
ject-matter—the bonds— were  within  its 
Jurisdiction,  as  were  the  parties,  obligora 
and  obligees.  Tbe  obl^ora  lived  with  Id 
the  county  of  Albemaile,  and  were  rei^u- 
iarly  Hummuned,  and  made  no  defense. 
Even  if  the  Judgment  was  erroneous.  It 
would  not  bo  void,  and  it  cannot  be  col- 
laterally asHalied.  Tbe  declaration  shuwa 
on  Its  face  proper  matter  fur  tbe  Jurisdic- 
tion of  thecuurt.and  prutert  ismadeof  tbe 
bonds;  and  the  statute  law  (section  3360, 
Code  1887)  provides  tbat  In  sucb  case  "no 
exception  for  want  of  sucb  Jurisdiction 
shall  be  allowed,  unless  It  be  taken  by  plea 
in  abatement.*  This  is  sufficient.  But 
see  'irignon's  Lessee  v.  Astor,  2  How.  'Alii ; 
Felrce  v.  Graham.  85  Va.  2a7.  7  S.  E.  Rep. 
189:  Pugh  V.  McCue,  86  Va.  476,  10  S.  K. 
Bep.  715;  Cabell  v.  Cox,  27  Orat.  182. 

Tbe  next  assignment  of  error  is  tbat 
there  was  a  misappllcatlun  of  payments 
and  of  the  proceeds  uf  the  resale  of  tbe 
property;  anil  It  Is  contended  that,  nut- 
withstanding  the  fact  that  the  payments 
made  by  Uti  nnd  tbe  proceeds  of  the  re- 
sale of  the  property  for  Utz's  default  Id 
paylne  the  purchase  money  were  all  ap- 
plied nnder  tbeaupervislon  and  approval 
uf  the  court,  and  with  tbe  express  ap- 
proval of  Utz.  In  tbe  decree  of  February  10, 
1879,  the  purcbaser  from  Wells  now  has 
the  right  to  overhaul  and  reverse  all  the 
proceedings.  There  was  but  one  debt, 
and  that  for  purchase  money  duethecourt 
by  Utz.  the  purchaser,  who  made  the  pay- 
ments from  time  to  time,  which  were  ap- 
plied to  tht)  payment  of  overdue  purchase 
money  for  land,  tbe  title  to  which  had 
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been  retained  lo  the  coart.  Utt  not  only 
leave  no  directions  for  tbe  applieatioD  of 
the  payments,  bot  did  expressly  consent 
to  tbe  action  of  tbe  court,  tbe  trustee, 
and  commlBsIoner.  The  debtor,  tbe  cred- 
itor, and  tbe  conrt  all  concurred  in  tbe 
npiillcation  of  tbe  payments  and  of  the 
proceeds  of  resale  of  tbe  pVoperty  to  tbe 
satisfaction  of  orerdue  parcbase  money  In 
defaatt.  Wells  was  surety  on  all  tbe 
bonds,  and  It  was  of  no  conseqaence  or 
concern  to  taim  fauw  tbe  application  of 
payments  and  proceeds  of  resale  was 
made  to  the  one  whole  debt  for  purchase 
money  orerdne  and  In  default.  His  vendee 
mast  stand  In  his  shoes,  and  between  the 
appellee  and  6ucb  vendee  there  are  no 
equities  or  privity,  ^'^oles  v.  Withers,  83 
G rat.  186,  (Sd  syll.)  It  does  not  uppear 
that  tbe  appellee  knew  of  the  alienation 
by  Wells  aotil  be  broagbt  hte  suit  to  sub- 
ject tbe  land  to  tbe  lien  of  tbe  recorded 
Judgment  of  which  Welle'  vendee  had 
knowledge  when  he  bought  tbeland  in  No- 
vember, 1874,  while  the  jndgment  Hen  was 
docketed  January  15,  IN7S. 

It  Is  contended  that  the  contract  of  tbe 
surety  was  altered  or  violated  In  its  spirit 
by  permitting  Uts,  the  parcbaser,  to  pay 
hla  parcbaae  money  In  irregular  amoants 
and  at  Irregular  periods.  Besides  the  ex- 
press sanction  of  tbe  court  In  Its  orders 
of  May  term,  lt(73,  and  May  term,lS~5,  tbe 
commissioner,  Jones,  did  whatevery  com- 
missioner of  a  court  tor  the  collection  of 
land  bonds  Is  continually  In  tbe  habit  of 
doing,— collected  from  time  to  time  as 
much  of  the  orerdne  purchase  money  as 
be  could  Induce  Dtz,  the  purchaaer  of  the 
land,  to  pay,  and  thereby  collecting  and 
getting  wbat  otherwise  he  could  not  get 
from  the  defaulting  purchaser  without  a 
sale  of  the  land.— a  mereforbearauce  with- 
out consideration  therefor,  and  for  no 
definite  delay  or  postponement.  Tbe  orig- 
inal decree  for  a  sale  was  made  In  1866, and 
Du  adequate  purchaser  could  betound.and 
the  sale  was  not  effected  till  1809,  although 
persistent  efforts  were  made  by  pub- 
lic offerings  and  by  land  agents,  and  Jones 
teatlfles  In  bis  deposition  In  the  cause 
tbat  be  never  relaxed  bis  efforts  to  effect  a 
sale  or  to  get  a  parcbaser,  and  tbat,  il  he 
bad  at  any  time  gotten  an  adequate  offer 
for  it,  he  woalcl  have  reported  it  to  the 
court.  But  Wells  was  tbe  father-in-law 
ol  nts,  and  an  inmate  of  his  family,  and 
waa  fnlly  Informed  of  tbe  failure  to  effect 
a  sale  of  the  property  upon  which  he 
lived,  and  he  bad  the  right  to  rail  upon 
the  commissioner  or  tbe  conrt  to  expe- 
dite and  force  a  peremptory  aale;  and, 
failing  to  do  BO,  heeannot  now  be  beard 
to  complain  of  tbe  delay.  There  Is  noth- 
ing to,  .show  that  the  property  In  Char- 
lottesville upon  which  Uts  and  Well^i  re- 
sided would  have  brought,  at  any  time 
after  the  date  of  Wells'  sale  uf  the  Man- 
chester property  tf>  Matthews,  any  more 
than  It  did  bring  when  sold,  while  the  rec- 
ord abowB  that  meantime  the  purchase- 
money  debt,  for  which  it  was  decreed  to 
be  resold,  was  reduced  by  Intervening  pay- 
ments; and  aven  when,  in  1S78,  tbe  prop- 


erty was  advertised  to  be  sold  under  the 
decree,  tbe  sate  was  enjoined  by  the  appel- 
lants. But  evm  it  it  were  true,  aa  ex- 
pressly It  la  not.  that  the  commissioner, 
Jones,  expressly  promised  to  indulge  Cts 
tor  a  definite  time.  It  Is  not  pretended  that 
such  promise  or  such  action  was  based 
on  a  valuable  consideration,  and  it  was 
therefore  Dudam  pactum.  Tbe  principal 
debtor's  paying  a  part,  or  promising  to 
pay  the  wboledebt,  which  be  was  bound  to 
pay,  lanoconalderatlon.  6  Kob.  Pr.  785; 
Tunstall's  Adm'r  v.  WIthers,86  Va.  892, 11 S. 
E. Rep.  565;  Alexander  v.Byrd,85Va.G90,8 
S.  E.  Rep.  577;  Cole  v.  BallariJ,  78  Va.  139; 
Updike  V.  Lane,  Id.  132.  In  Hnmphrey  v. 
Hltt,  6  Grat.  527,  52S,  the  court  said :  -The 
surety,  Instead  uf  performing  bis  duty  of 
puylng  tbe  debt,  would  be  tempted  to  He 
in  wait  for  some  allp  or  Indiscretion  on 
tbH  part  of  the  creditor,  and  even  to 
Btlmulate  his  principal  to  solicit  from 
the  creditor  an  Imprudent  indulgence. 
Such  a  principle  would,  in  effect,  destroy 
the  discretion  and  Impair  tbe  rights  of  the 
creditor.  He  would  be  obliged  to  disre- 
gard all  tbe  dictates  of  humanity  In  tbe 
pursuit  of  bis  debtor.  He  would  not 
venture  to  exercise  hla  Judgment  In  tbe 
management  of  his  process,  though  a 
timely  Indulgence  might  arcompllsb  what 
would  be  beyond  tbe  reach  of  a  vigorous 
prosecution."  The  Indulgence,  to  have 
tbe  effect  of  releasing  the  surety,  must  be 
shown  to  have  been  given  In  pursuance  of 
a  binding,  l^al  contract,  upon  a  valuable 
consideration,  and  without  the  consent 
of  the  surety. 

The  last  error  assigned  In  the  petition  Ih 
that  the  court  should  have  determined 
whether  tbe  part  of  the  Manchester  lot 
conveyed  by  Wells  to  Dooley  was  liable 
before  the  part  whio.b  was  <iold  to  Mat- 
thews was  liable.  This  Is  what  the  court 
did  substantially  do,  for  tbe  Matthews 
part,  which  waa  eonv^ed  tobim  by  Wells 
In  1874,  was  sobjected^  to  the  lien,  to  the 
exoneration  uf  the  Dooley  parcel,  which 
was  conveyed  to  Dooley  by  Wells  In  1871. 
Besides,  there  was  simply  an  exchange 
between  the  parties  of  small  strips  of  ad- 
joining lots,  and  the  conveyanee  by  Wells 
to  Matthews  embraced  the  strip  conveyed 
by  Dooley  to  Wells,  in  exchange. 

Although  the  circultcourt  of  Albemarle, 
upon  the  notice  and  motion  of  Uti,  bad 
ascertained  and  fixed,  by  Its  decree,  tbe 
final  balance  due  on  the  Judgment  In- 
volved here, yet  the  hustings  court  of  Man- 
chester undertook  to  reapportion  and  re- 
apply the  not  proceeds  uf  tbe  resale  of  tbe 
Churlottesvllle  property,  and  thereby  ar- 
rived at  a  result  slightly  varied  from  that 
of  the  circultcourt  of  Alttemarle  county,  to 
tbeprejudlceof  the  appellee,  and  of  this  tbe 
appellee  predicates  error,  and  asks  to 
have  It  corrected  under  the  ninth  rule  of 
this  court.  But,  as  the  appeUeeacquiesced 
In  this  at  the  time,  and  as  the  reeurd  doee 
not  furnish  the  exact  datu  upon  which  to 
test  and  bane  the  corrections,  we  are  of 
opinion  to  affirm  thedeereeof  tbe  hustings 
conrt  of  Manchester  without  error. 

Decree  aflSrmed. 
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ail  N.  C.  U7) 
GWALTNHT  t.  SCOTTISH-CAROLINA 

TIMBER  &  LAND  CO.,  Limited. 
(Sapreme  Court  of  North  Carolina.    Dec  23, 
1S82.) 

Waters  ahd  Watbr  CouRsae  —  Ploatabu 
STitBA.li— What  Constitutes— Evidknob. 

In  an  mctioD  for  Injariei  to  plabitifrfl 
dam,  caused  bj  logs  belonging  to  defwdant 
corporation,  it  did  not  appear  tnat  the  part  of 
the  stream  jost  above  the  d&m  had  ever  been 
nsed  for  'floatinff  log!  until  ao  used  by  defend- 
ant, and  one  wltnesa  stated  that  it  was  not  cap 
pable  of  floating  logs  nnleaa  there  waa  a  freshet. 
Hdd,  that  It  was  error  to  take  the  case  from 
tba  jury  on  the  eroond  that  there  was  no  eii' 
dence  to  show  faaX  at  that  ptdnt  tba  stieam 
was  not  a  floatable  one.  Arery  and  Olark,  JJ., 
dlasMitlnx. 

Appeal  from  saporlor  eonrt,  Bnncdmbe 
county;  Pbilips,  Jadge. 

Action  by  Jesse  A.  OwaltDey  against 
the  Scottiab-CaroUna  Ttmber&Land  Com- 
pany for  injuries  Co  plalDtiO's  dam  caused* 
by  logs  belooKlng  to  defendant.  From 
a  Judgment  of  nonsuit,  plaintllf  nppeala. 
Bevened. 

TboB.  A,  Jones  and  T.  F,  Darldsoat  tor 
appellant.  Cbaa.  A.  Moon,  fnr  appellee. 

Sbbphbbo,  C  J.  At  the  close  of  the  tea- 
timony  hie  bonor  Intimated  an  opinion 
"that,  assuming  the  tacts  testified  to  be 
true,  the  plaintllf  was  not  entitled  to  re- 
cover;" and  thereupon  the  plaintiff  anb- 
mltted  to  a  noneult,  and  appealed.  The 

SaestloB  in  issue  was  whether  the  Frencb 
road  river,  from  AsbevUle  down  to  the 
plaintiff's  dam,  was  a  floatable  stream. 
There  was  testimony  relating  to  the  char- 
acter of  the  river  above  Ashevllle,  and 
also  variant.  It  not  conflicting,  testimony 
as  to  its  floatable  ci^aclty  below  that 
city.  It  would  be  dlmenlt,  therefore,  to 
ascertain  npnn  what  taeta  bla  honor 
based  bis  rnflng,  unless  we  consider  that 
be  meant  that  In  no  aspect  of  tbe  testi- 
mony could  the  plaintiff  maintain  bis  ac- 
tion. This,  of  course.  Is  the  view  which 
we  must  take,  and  It  Is  our  duty  to  base 
onr  Judgment  upon  that  testimony  which 
is  most  favorable  to  tbe  plaintiff.  We  are 
not  permitted  to  attempt  a  recoaclUatloa 
of  the  testimony,  so  as  to  make  out  a  case 
for  the  defendant,  but  we  should  examine 
it  with  the  opposite  view,  of  aecertainlnic 
whether  there  is  any  evidence  wbteb  tends 
to  sustain  the  plalntllt'a  action.  Gould, 
PI.  c.  9,  §  65;  KniKht  r.  Railroad  Co.,  14 
S.  E.  Rep.  650.  (decided  at  tbla  term;) 
Bond  V.  Wool,  107  N.  C,  146, 13  S.  E.  Rep. 
381. 

Now,  tbe  plaintiff's  dam  having  been  in- 
jured by  the  lof^s  nt  the  defendant,  as 
stated  by  the  witnesses,  it  was  incumbent 
upon  the  latter  to  show  that  the  river 
was  a  floatable  stream  at  the  point  wliere 
tbe  Injury  waaloflicted;  and  if  it  has  tailed 
to  do  this  tbe  plaintiff  la  entitled  to  re- 
cover. It  issaJd  tbafltlBootDeceasary.ln 
order  to  establish  the  easement  in  a  river, 
to  show  tbat  it  Is  susceptible  of  use  con- 
tinuously during  the  whole  year  for  the 
purpose  of  floatage;  but  It  is  snHlcient  If 
it  appear  that  business  men  may  calculate 
that,  with  tolerable  regularity  as  to  the 
season,  tbe  water  will  rise  to  and  remain 


at  such  a  height  as  will  enable  them  to 
make  it  profitable  to  use  it  as  a  highway 
for  transporting  loga  to  market  or  mills 
lower  down."  AecepUng  this  as  a  correct 
proposition  of  law,  we  are  unable. to  see 
how  the  defendant  baa  broughtltself  with- 
in Its  terms.  It  appears  from  the  testi- 
mony of  R.  B.  Justice  that  the  water 
"above  Aaberllle  in  stiller  or  deeper:"  and, 
whlleltlaatated  by  tbe  witness  Wilkei^ 
son  tiiat  tbe  river  baa  been  naed  tor  float- 
ing logs  tor  15  or  20  years,  he  ezpresBly 
testlflei,  upon  further  examination,  that 
the  statement  was  made  in  reference  to 
the  river  above  Ashevllle.  It  Is  apparent 
from  the  testimony  of  tbe  witness  wllher- 
flon  tbat  all  of  hie  floating  was  done 
above  Aabevllle,  and  he  does  uot  show 
that  thwe  ha^  been  any  floating  of  logs 
below  tbat  place,  except  what  has  been 
done  by  the  defendant;  and  aa  to  this  be 
does  not  state  how  long  tbe  defendant 
has  been  so  using  the  river,  or  its  condi- 
tion when  tbe  floating  was  done.  It  la 
perfef!tly  consistent,  therefore,  with  the 
testimony  of  the  witness  Zachary,  who 
aays  that  be  and  his  brother,  between  the 
lac  of  December,  1887,  and  the  1st  of  May, 
1888,  pot  logs  In  the  river  for  tbe  defend- 
ant,  to  go  to  its  mill  in  Knoxville,  Tenn. 
The  witness  Oarret  testifies  tbat  prior  to 
the  organization  of  the  defendant  no  logs 
were  floated  down  ttie  river  from  Ashe- 
vllle. So,  taking  all  of  the  testimony,  we 
have  nothing  which  expressly  shows  tbat 
the  river  below  Ashevllle  was  ever  uaed 
hy  any  one  tor  floating  loga  except  dur- 
ing the  six  months  menttoned  byZacliary, 
and  for  aught  tbat  appears  tbe  floating 
may  have  been  done  In  time  of  extraordl- 
nary  freshets.  Neither  is  there  any  definite 
testimony  as  to  the  character  of  the  river 
below  Ashevllle,  aa  It  la  by  no  means  cer- 
tain whether  Zachary's  testimony  on  this 
subject  does  not  refer  to  some  point 
above  that  place,  where  be  seems  to  have 
resided,  and  where  he  worked,  as  testified, 
for  the  defendant.  When  we  add  that  it 
is  stated  by  one  of  the  wltneaBes  that  tbe 
river  "Is  not  capable  of  floating  logs  un- 
less there  is  a  freshet,"  It  would  seem  that 
tbe  defendant  has  tailed  to  bring  itaell 
within  the  principles  above  mentioned. 
How  can  It  be  said,  upon  sscb  testimony, 
tbat  "business  men  may  calculate  that, 
with  tolerableregularity  as  totheseason, " 
tbe  water  below  Ashevllle  can  beprofltably 
used  for  the  floatage  of  logs?  An  Ingen- 
ious  advocate mightpoaslbly  Induce  a  jury 
to  come  to  such  a  conclusion,  bat  It  is 
very  certain  tbat  this  court  has  no  right 
to  do  BO ;  and  especially  Is  this  tme  when 
we  consider  that  It  Is  our  duty,  not  to  de- 
termine whether  there  ia  any  evidence  to 
sustain  tbe  defense,  but  whether  there  Is 
any  posBlbie  view  of  the  testimony  upon 
whicb  tbe  plaintiff  may  recover.  Aa  we 
hare  Indicated,  it  must  be  assumed  that 
tbe  jplalntiff  baa  sofffered  Injury-  at  tba 
hands  of  the  defendant;  and,  the  river  not 
being  a  navigable  stream,  it  is  incum- 
bent upon  the  defendant  to  establish  that 
It  is  floatable,  within  tbe  legal  meaning  of 
tbat  term.  This  being  so,  we  cannot  see 
bow  the  case  could  have  been  taken  from 
the  Jury,  It  Is  true  that  the  plaintiff  can- 
not contradict  his  own  witnesses,  but 
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aa  we  have  seen,  takloK  all  that  they 
teatiiy  to  be  troe,  it  la  doubtful  whether  It' 
makea  oat  a  case  for  the  detendant,  and 
it  ia  very  certain  that  If  we  take  the  rlew 
most  tavornble  to  the  plain  tiD,  he  Is  enti- 
tled to  recover.  There  belna;  some  testi- 
mony tending  to  BUBtaiQ  the  action,  we 
think  that  weHbould  simply  grant  a  new 
trial,  without  attempting  to  pass  npon 
thu  very  important  questions  dlsonased  by 
eonoael. 

Conceding  that  this  Is  a  floatable 
stream,  (and  we  thlik  there  Is  testimony 
tending toehuw  that  itla,)  anotbnrserlous 
question  to  be  determined  Is  whether  the 
riffht  to  float  logs  mast  not  be  exercised 
with  reference  to  the  rlshts  ol  riparian  pro- 
prietors. To  sustain  the  nonsuit  In  this 
case  wonld,  we  tear,  be  construed  as  an  In- 
dlcatluD  that  the  righto!  floatage  Is  para- 
mount to  all  other  Interests,  and  we  are 
not  prepared  to  assent  to  snch  a  proposi- 
tion. However  this  may  be,  we  thlnli  the 
facts  should  either  be  ascertaiued,  or  that 
there  should  be  iustructluna  clearly  pre- 
aentlDg  the  queatloaa  to  be  determined. 
Until  this  la  done,  we  should  refuse  to  de- 
cide questions  Involving  such  grays  eonse- 
qucncea  to  a  large  number  ol  dtlBenHown- 
log  property  on  the  said  river.  Error. 

BuBWBLX,  J.  I  concnr  In  the  opinion  of 
the  chief  Joatlce. 

MacRab,  J.',  (coacurrio^.)  His  honor 
held  that,  aMumlng  the  truth  of  the  facta 
testified  to,  the  plaintiff  was  not  entitled 
to  recover,  whereupon  the  plaintiff  snb- 
mltted  to  a  noosalt  and  appealed.  This 
maltes  it  necessary  lor  us  to  consider  the 
evidence  In  the  most  favorable  light  to  the 
plaiotlll,  and  determine  whether  he  had 
entirely  failed  to  make  out  his  case,  or 
wan  there  Bofllclent  evidence  to  have  been 
sabniitted  to  the  jury,  upon  proper  iflsues, 
before  the  Judgment  ot  the  court  could  be 
pronounced?  Nolsauesseem  to  have  been 
framed,  but  several  intereBting  questions 
must  have  been  preaented  to  the  Jury,  If, 
.in  the  opinion  of  tbe  presiding  Judge,  the 
evidence  bad  called  for  their  consideratlou. 
Upon  the  main  Inaue,  whether  the  plain- 
tifl's  dam  and  fishery  had  been  destroyed 
by  tbe  negligence  of  defendant,  as  alleged 
in  tbe  complaint,  there  arose  questions 
which  might  bavH  been  framed  Into  other 
kasuefi,  or  comprehended  in  that  which 
has  been  Indicated  as  the  principal  one 
arising  upon  the  pleadings.  After  having 
ascertained  from  the  evidence  whether  the 
plalntitr.  aa  be  alleged,  waa  the  owner  ot 
land  upon  the  banks  of  the  French  Broad 
river,  and  In  the  possesalon  of  valuable 
erections  In  the  stream  Ufied  by  blm  as 
a  flahery.  It  would  have  been  neceHsary 
for  tbe  jury  to  have  aBcertained  the  char- 
acter ot  the  stream,— whether  the  same  Is 
such  a  stream  aa  is  capable  of  being  used 
tor  floating  rafts,  boats,  and  loga,  and  Is 
In  this  sense  a  navigable  stream,  and  sub- 
ject to  the  public  use  aa  a  public  highway 
and  easement,  aa  alleged  In  tbe  answer. 
It  Is  purely  a  question  of  fact,  dependent 
npon  the  capacity  ot  the  stream,  the  prod- 
ucts of  the  country,  and  the  profitable- 
ness or  unprofitableneaa  of  its  use  in  that 
manner.  Wood,  Nais.  (2d  Ed.)  9  464. 


Tbe  leading  ease  on  tbe  subject  of  the 
law  of  water  courses  In  North  Carolina  la 
State  V.  Glen,  7  Jones,  821,  In  which  the 
late  Judge  Battle, la  a  very  ableopitilon. 
discuased  the  rights  of  tbe  public,  and  of 
the  riparian  owners,  and  of  the  owners 
of  the  beds  ot  these  atreama.  He  divides 
them  into  three  claaaea:  (1)  All  baya  and 
Inlets  on  the  coast,  where  tbe  tide  ebbs 
and  flows,  and  all  otherwaters  wblch  can 
be  navigated  by  sea  vossels,  are  navigable 
waters,  pubUd  Jaiia;  not  confining  them 
to  the  criterion  of  ebb  ond  flow  which 
obtains  In  England.  (2J  All  the  rivers, 
creeks,  and  other  water  courses  not  em- 
braced In  theabovedeecriptlon,  but  which 
are  in  fact  sufficiently  wide  and  deep  to 
be  navigable  by  boats,  flats,  and  rafts, 
are  technically  styled  **unnavlgable,"  and 
are  open  to  be  appropriated  by  Individ- 
uals by  Krants  from  the  state  under  tbe 
entry  laws.  When  the  bed  of  the  water 
course  is  not  included  in  the  grant,  but 
the  stream  Is  called  for  as  one  of  the 
boundaries,  the  grantee  Is  entitled,  as  an 
incidental  easement,  to  go  to  tiie  middle 
of  the  stream,  and  may  exercise  and  enjoy 
that  easement  for  the  purpose  ot  catchlUK 
fish,  ur  In  any  other  manner  not  incom* 
patlbia  with  tbe  right  which  tbe  public 
has  in  the  stream  for  water  communica- 
tion between  different  points  on  It.  In 
the  third  class  he  places  all  the  rivulets, 
brooks,  and  other  streams  which,  from 
any  cause,  cannot  be  used  tor  Intercom- 
munication by  Inland  navigation;  and 
these,  he  says,  are  entirely  the  subjects 
ol  private  ownership.  While  It  will  be 
noticed  that  the  second  class  is,  by  his 
deflnitlon,  conSnedtosucb  as  are  sufficient- 
ly wide  and  deep  to  be  navigable  by 
"boats,  flats,  and  rafta,"no  mention  is 
made  ot  logs.  Tbe  timber  inteveats  had 
not  then  assumed  the  proportions  which 
they  have  at  this  day  In  North  Carolina. 
But  It  is  interesting  to  note  that  during 
tbe  same  year,  and  some  months  before 
tbe  opinion  was  delivered,  tbe  general  as- 
sembly bad  passed  an  act  amending  chap- 
ter 100  of  the  Revised  Code,  concerning 
rivers  and  creeks,  and  giving  the  commis- 
sioners power  to  "lay  ofl  gates,  with  slopes 
attached  thereto,  upon  any  milldam  built 
across  such  stream,  of  such  dimensiona 
and  construction  as  shall  be  sufl3clpnt  for 
the  convenient  passage  ot  floating  logs 
and  other  timber.  In  cases  where  It  may 
be  deemed  necessary,"  etc.  Thus  It  will 
be  Been  that  tbe  legislature  at  that  time 
recognized  the  necessity  of  keeping  open 
the  streams  for  the  passage  of  timber,— 
then,  as  now,  an  Important  article  ol 
commerce;  and  It  may  well  be  that  logs 
wonld  have  been  included  In  tbe  list  with 
boats,  flats,  and  rafts,  lithe  attention  ot 
tbe  learned  Judge  had  been  culled  to  it.  It 
will  not  be  necessary  to  cite  the  many 
casra  in  our  court,  before  and  since  that, 
to  which  I  have  specially  refored.  But  In 
the  case  ot  UcLauglilln  v.  Manufacturing 
Co.,  108  N.  C.  100,  9  ».  E.  Rep.  307,  for  the 
first  time,  I  see  an  allusion  to  another 
class  of  streams  called  "  floatable,  "-~a 
term  now  In  general  use,  especially  In 
those  states  where  there  are  great  timber 
interests,  as  In  the  northeastern  states 
and  upon  tbe  Great  Lakes.  A  floatable 
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stream  Is  said  to  be  "capablA  of  valaable 
use  111  bearing  the  products  of  mines,  for- 
est, and  tlllaKB  of  the  country  It  traversea 
to  mlUa  and  markets."  I  am  IncUntid 
Co  admit  (and  1  suppose  bis  hoaor  was 
ot  tbis  oplnloD)  that,  from  the  teatfmony 
in  tills  case,  It  was  proved  that  the  French 
Broad  river,  at  the  point  uf  luqalry,  and 
above  and  below,  Is  a  floatable  stream ; 
but  If,  from  this  assumption,  he  was  led 
to  the  conclusion  that  therefore  the  de- 
fendant mlffht  place  bis  tlmberln  the  river, 
to  be  carried  by  the  rlsinfr  waters  witbont 
a  guide  or  driver,  and  without  regard  to 
the  safety  of  the  property  of  riparian 
owners,  and  their  erections  Id  and  upon 
the  stream,  and  if  fur  this  reason  he  in- 
timated his  opinion  that  upon  bis  own 
evidence  the  plaiutiff  was  not  entitled 
to  recover,  I  have  Rrave  doabta  as  to  the 
corractnesH  of  the  conclusion.  Clearly,  nn- 
deronraatbority,  from  the  earliest  case 
cited  In  State  v.  Olen  to  McLaughlin  v. 
Mannfaeturiiigr  Co.,  It  is  held  that  the 
owners  of  the  adjacent  lands  had  the 
right  to  use  the  water  to  the  thread  of 
the  stream,  in  the  watt^r  courses  styled, 
tecbnically,  "unnavlgable, "  even  where 
the  bed  of  the  stream  had  not  been  grant- 
ed, so  as  uut  to  obBtract  the  pnbllc  or  its 
riKht  of  floatage. 

The  authorities  upon  the  subject  of  wa- 
ter courses,  and  the  rights  of  navigators 
and  riparian  proprietors,  are  abundant, 
and  ever  Increasing  in  number.  In  many  of 
the  states  and  In  Canada,  and  It  would 
serve  nu  Kood  parpoae  to  quote  more 
than  is  safflcient  to  give  weight  to  our 

SropCHfltion.  In  the  case  of  Gaston  v. 
lace.  83  W.  Ta.  14. 10  S.  £.  Rep.  60,  navi- 
gable Htreama  are  divided  into  (1)  tidal 
streams;  (2)  those  nontldal,  bnt  naviga- 
ble for  boats  or  llgbtera;  and  (3)  floata- 
ble,—to  which  last  class  are  given  the  defi- 
nition we  have  quoted  supra,  and  In  rela- 
tion thereto  a  quotation  Is  nsed  from  Lan- 
cey  T.  Clifford*  64  Me.  487 :  "  A  stream  wlilch. 
In  its  natural  condition.  Is  capable  of  be* 
Ing  nsed  for  floatlug  logs,  lumber,  and 
rafts  Is  subject  to  the  public  use  as  a 
highway,  though  it  be  private  property, 
and  not  strictly  navigable.  This  right  of 
the  public,  however,  must  be  exfrclsed  in 
a  reasonable  manner.  *  *  *  The  vari- 
oos  purposes  for  which  such  a  highway  Is 
nsed  by  the  public— whether  for  transport- 
ing merchandise,  rafting,  driving,  or 
booming  logs,  or  securing  them  at  the 
mill  afterwards,  If  necessary— require  so 
much  space  as  temporarily  to  obstruct 
the  way;  but,  If  parties  so  conduct  them- 
selves in  this  business  as  to  discommode 
others  as  little  as  Is  reasonably  practlcar- 
ble.  thelaw  holds  them  harmless."  Speak- 
ing of  the  conflict  of  Interests  between 
the  navigators  and  the  riparian  owners: 
"The  common  law  •  •  •  furnishes  a 
solution  of  this  difficulty  by  allowing  the 
owner  ot  the  koII  over  which  a  floatable 
stream,  which  Is  nut  technically  navigable, 
patwps,  tn  hnlld  a  dam  across  It,  and  erect 
a  mill  tbereon,  provided  be  rnmlfhes  a  con- 
venient and  snltable  sluice  ur  passageway 
for  the  public  by  or  thruugh  his  erections. 
In  this  way  both  these  rights  may  be  ex- 
ercised without  substantial  prejudice  or 
Inconvenience.*  I  might  well  adopt  this 


language  In  regard  to  the  rights  of  float 
era  upon  streams  of  tbe  character  Indicat- 
ed, where  the  bed  of  the  stream  has  not 
been  granted,  and  where  thn  riparian 
owners  have  tbe  right  to  nae  tbe  watera 
to  the  thread  of  the  stream.  1  may  take 
a  passage  frum  sectlun  IIU  of  Oould  on 
Waters:  "The  rights  ofthe  public  are  not 
superior  to  private  rights,  In  streams 
which  are  merely  floatable!  to  tbe  same 
extent  as  in  rivers  whicb  are  capable  o! 
more  extended  navigation.  •  *  «  Bnt 
tbe  right  uf  floatage  is  not  exclusive  of 
the  nse  of  the  water  for  machinery ;  and 
the  rights  of  tbe  pnbllc,  and  those  uf  tbe 
rlpariaa  owners,  are  both  to'beenjuyed 
with  a  proper  regard  to  tbe  existence  and 
preservation  of  tbe  other.  If  dams  are  su 
constructed  as  to  limit  tbe  public  passage 
to  a  small  portion  of  tbe  stream,  and  suf- 
ficient provision  Is  made  for  the  paasage 
of  lugs,  the  pnhlie  eannot  complain,  wblle 
those  who  exercise  ttaa  rlgtit  uf  floatage 
are  liable  to  the  riparian  owners  tor  auch 
exerelse  nf  the  common  right  as  causes 
them  an  Injury." 

We  conclude  that  tbe  plaintiff  was.  at 
any  rate,  entitled  to  have  the  Jury  pass 
upon  the  question  whether  he  was  dam- 
aged by  the  negligent  manner  In  wblcb  tbe 
logs  were  driven  down  tbe  stream.  In 
the  case  of  Lewis  t.  Keeling,  1  Jones,  299, 
where.  In  Chowan  river,  a  navigable 
stream,  tbe  steamer  ran  over  the  seine, 
and  injured  it,  the  right  of  navigation 
was  undoubtedly  paramount  to  that  uf 
flstalng.  It  was  clearly  intimated  that 
wblle  the  steamer  bad  the  right  to  run 
over  tbe  seine,  in  tbe  bona  Bfie  prosecu- 
tion of  its  business.  It  could  not  do  eit 
wantonly  or  unnecessarily.  The  brief  of 
the  late  .lodge  Barnes  In  this  case  has 
abundant  authority  to  show  that  If  the 
defpndant  negligently  destroyed  plaintlffa 
pruperty.  even  If  it  were  a  nuisance,  be  la 
liable  for  its  value;  and  this  might  apply 
to  our  present  case,  even  though  it  were 
clear  that  plaintiff's  erection  overpassed 
the  thread  of  the  stream.  If  the  intima- 
tlou  of  his  honor,  and  consequent  nonsuit 
of  the  plaintiff,  wonld  have  the  effect  to 
declare  that  the  river  tn  question  Is  what 
Is  now  called  a  "floatable"  stream,  tbe 
principle  Involved  might  affect  many  rivers 
In  North  Carolina,  with  varied  riparian 
rights  and  valuable  Interests.  Great  earn 
should  he  exercised  in  the  settlement  ot 
the  law  In  North  Carolina  between  im- 
portant, and  sometimes  conflicting.  Inter- 
ests. The  decisions  In  other  states  on  kin- 
dred subjects.  In  many  cases,  depend  upon 
local  usage  or  special  legislation.  We 
mnstlook,  In  u  great  measure,  to  our  own 
statutes,  and  tu  the  common  law,  as  In- 
terpreted by  our  own  court.  I  desire  to 
make  no  intimations  wltlt  regard  to 
streams  where  the  bed  has  been  granted 
by  the  state.  As  far  aH  tbe  evidence  In 
this  case  shows,  the  lands  of  the  plaintiff, 
and  of  those  tbruugh  whom  he  derives 
title  out  of  the  state,  are  bounded  by  the 
banks  ot  the  river,  giving  them,  as  T  have 
said,  the  right  to  the  use  ot  the  stream  ta 
Us  thread. 

Without  pursuing  our  inquiries  fnrtber» 
It  seems  tu  me  that  bis  honor  ought  to 
have  permitted  tbe  case  to  go  to  tbe  Jury. 
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with  InstrnctloDa  as  to  the  law  bearloK 
apos  8Ditable.lB8oea. 

Clark,  J.,  diss&nta. 

Aybrt.  J.,  {dtsnenttog.)  Whllethe  crite- 
rion by  which  the  navigability  ol  waters 
was  dPtermlned  in  England  has  not  been 
adopted  as  a  test  iu  America,  the  rnle  ei- 
tabllahed  In  both  coantrles  ia  founded  ap< 
on  the  same  sabatanclal  reaaon.—tbat, 
when  a  partlcnlar  water  conrMcan  be 
retted  upon  with  tolerable  reffularity  as  a 
hlf^bway  for  transporting  valuable  pro- 
ducts oI  an  extensive  section  ol  country  to 
market,  those  who  are  engaged  in  con- 
ducting such  commerce  have  an  ease- 
ment superior  to  the  right  of  the  owuer  of 
tbeaoU  or  the  riparian  proprietor.  Boom- 
iDg  Co.  v.  Speecbly,  81  Mich.  336;  Moore 
V.  Sanbome,  2  Mich.  519 ;  Walker  v.  Allen,  72 
Ala.  456;  Railroad  Co.  v.  nruoks,  89  Ark. 
403:  TbeMoDteUo.20  Wall.  441;  Broadnax 
V.  Baker.  94  N.  C.  681;  Brown  v.  Chad- 
boorae.S]  Me.9;  6  La weon,  Rights, Rem. & 
Pr.§  2928;  Wood, Nuls. §588;  Daviav.  Wln- 
8low,51  Me.  2B4.  and  note  81  Amer.Dec.582; 
Anff.  &  HlKbw.  S  55;  Ang.  Water 
Cooraes.  §  537;  The  Daniel  Ball,  10  Wall. 
563;  Hickok  v.  Hlne,  13  Amer.  Rep.  255; 
State  V.  Narrows'  Inland  Club,  100  N.  C. 
477,  5  S.  E.  Rep.  411.  In  England  the 
streams  above  tide  and  water  were  sel- 
dom, if  ever,  made  to  subserve  such  uie- 
ful  purposes;  but  in  many  portions  of 
America  there  are  rivers  that  afford  au 
uutlec.  and  fi-OQuently  the  only  one,  for 
moat  valuable  orea  and  timber.  It  bas 
been  well  said  that  "In  the  most  approved 
modern  sense  of  the  term,  in  Ibiscountry, 
navigable  waters  include  all  those  which 
afford  a  channel  for  useful  commerce. 
8uch  'waters  are  public  highways,  of  com- 
mon right."  16  Amer.  &  Eng.  £ne.  Law, 
236. 

This  Rourt  distinctly  recognized  the  prin- 
ciple that  the  right  of  a  riparian  proprie- 
tor of  both  banks  was  servient  to  the 
eaKementof  the  public  in  tbo  water,  fur 
the  purpose  of  currying  to  market  what- 
ever uf  the  products  of  the  country  could 
be  transported  upon  It,  In  State  v.  Qlen, 
7  Jones,  S21,  ualng  the  language  after- 
wards quoted  In  State  v.  Narrows  Island 
Club,  ftupra:  "As  the  riparian  proprintor 
of  the  land  on  both  sides  uf  tbe  stream, 
he  is  clearly  entitled  to  the  soil  entirely 
across  the  river,  subject  to  an  easement  In 
tbe  public  for  the  purpose  of  tranaporta 
tiou  of  lime,  flour,  and  other  articles,  iu 
flats  and  canoes."  It  was  In  evidence  In 
that  case  that  flat  boats  could  be  used, 
and  bad  been  employed,  in  carrying  the 
articles  mentioned  ou  the  Yadktn  river. 
It  wiis  in  evidence,  and  not  disputed,  that 
the  French  Broad  river  had  been  used  for 
transporting  logs,  fur  15  or  20  years,  as 
high  up  as  26  or  28  miles  above  tbe  plain- 
tiff's  flab  traps;  that  it  was  probably  ans- 
ueptlble  of  sach  nae  to  a  point  further  np 
the  main  stream;  and  that,  within  the 
Beetloo  actually  used,  three  tributariee,— 
Swannona,  Little  river,  and  Mud  creek 
—emptied  Into  it.  Without  cunsiderlng 
tbe  additional  facilities  that  may  have 
been  nfTorded  by  the  smaller  streams 
for  bringing  timber  to  tbe  French  Broad, 


we  mast  conclude  that  its  use  as  nn 
artery  ol  commerce,  though  confined  to 
the  transportation  ol  logs,  will  niit  only 
prove  valuable  to  tlioae  engaged  in  roanu* 
factoring  lomber,  but  will  furnish  a  chan- 
nel by  which  tbe  timber  In  a  large  urea  of 
territory  extending  out  from  both  banks 
ot  tbe  river^may  find  an  outlet  to  market. 
As  none  hu''t  the  most  valuable  hardwood 
logs  will  bear  trans portatlou  by  railway 
from  points  remote  from  the  coast,  as  u 
role  the  Talne  uf  ImmeDse  toreats  is  often 
left  to  depend  upon  local  demand  nntllthe 
cheaper  water  highways  are  utilized. 
Hence  public  policy,  as  well  as  reason, 
upon  which  the  rctiognltlon  of  .the  ease- 
ment in  water  courses  Is  founded,  have 
inclined  the  courts  to  sustain  the  right  f 
the  owners  o/l  large  forests  or  extensive 
mining  distrlcta  to  enjoy  the  privilege, 
when  shown  to  be  very  valuable  to  them, 
at  the  comparatively  Insignificant  sacri- 
fice on  the  part  of  a  riparian  proprietor  of 
using  his  property  in  suljordinatlon  to  it. 
It  was  upon  such  consideration  that  the 
courts  of  those  states  where  the  fresh- 
water streams  were  llrst  found  useful  iu 
the  development  ol  mineral  or  well-tlm- 
I>ered  lands  declared  that  the  reason  of 
tbe  English  rule  extended,  under  the 
widely^ tfferent  circumstances  often  ex- 
isting In  this  country,  not  only  to  navi- 
gable tidal  streams  and  fresh-water 
streams  large  enough  for  boats  and 
lighters,  but  to  such  as  subserved  the 
purpose  of  bearing  the  products  ot  the 
mines,  forests,  and  tillage  of  the  coun- 
tny  traversed  by  them  to  mills  or  market. 
Wood,  Nuls.  §  586;  16  Amer.  &  Eng.  Bnc. 
Law,  242;  Muore  v.Sanborne.  2  Mich.  526; 
Brown  v.  Cbadboiirne,  supra;  Lewis  v. 
Coffee  Co.. 77  Ala. 190;  Treat  v.Lord,42Me. 
552;  Canfleld  v.  The  City  of  Erie.  1  Mich. 
N.  P.  105;  Booming  Co.  v.  Jarvls,  80 
Mich.  308;  McLaughlin  T.  Manufacturing 
Co.,  103  N.  C.  100,  9  B.  E.  Hep.  307;  State 
v.  White  Oak  River  Corp., 16  S.E.  Rep.  331, 
(at  this  term.)  The  best  criterion  of  the 
navigability  of  a  water  course,  therefore, 
is  unquestionably  its  adaptability  for  the 
purpoHes  of  useful  commerce;/and,  bear- 
lug  this  controlling  principle  in  mind,  we 
see  nn  sufficient  reason  for  the  arbitrary 
distinction  which  counsel  contended 
should  be  drawn  between  transpurtiug 
logs  in  rafts,  and  allowing  each  log  to 
drift  or  float  with  the  current  of  tbe 
stream.  The  object  being  to  develop  vast 
forests  of  virjjin  trees,  that  are  located 
remote  from  the  t-enters  of  trade,  by  utll-  • 
Izing  the  natural  force  of  the  flowing 
water  as  a  means  of  chaap  tranaporta- 
tion,  the  reusoiw  offered  for  sustaining  the 
rigbttotheeasement  in  a  sluggish  stream, 
where  the  logs  can  be  floated  In  rafts,  and 
denying  Us  existence  in  a  water  course  uf 
much  greater  volume  and  equal  depth, 
because  it  ia  studded  with  Immense  rucks, 
and  the  fall  Is  bo  great  and  tbe  current  ao 
strong  that  rafts  cauuot  be  handled  with 
safety,  seem  to  me  very  nnaatlsfactory. 
The  recognition  ot  the  distinction  would 
prohibit  the  development  of  the  mountain 
section,  where  there  are  generally  strong 
currents  and  sudden  fnlis,  as  tbouKb  na  turn 
had  furnished  tbe  means  of  reaching  the 
object  in  view  more  certainly  and  ezpedi- 
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tloiialy  by  nslnfc  the  swltt  rather  than 
the  alugglah,  current.  It  lORS  wem  at- 
tocfaed  to  each  other,  bo  ae  to  form  larise 
rafta,  they  mlffbt  be  so  ateered  as  to 
aroid  netB/dama,  and  other  obatraetlons 
placed  In  water  that  la  atlll,  or  moTea 
slowly;  but,  even  tboUKh  no  large  atones 
protruded  aboTe  the  surface  of  a  ewlft 
atreaiQ,  It  wonld  be  Imposatbre,  nitboat 
the  aid  of  a  ateam  tug,  to  protect  dama 
built  acroaa  them  from  the  consequencea 
of  collision,  involving  much  more  danger 
of  deetroylnx  them  than  would  the  lodg- 
ing of  loga,  one  at  a  time,  against  them. 
In  tbiaviewwe  areauBtalned  byahnndant 
authority  .in  those  states  where  the  float- 
ing of  loga  to  market  baa  become  an  ez- 
tenalve  and  profitable  industry.  Brown 
V.  Chadboume,  anpra;  Field  v.  Log  Driv- 
ing Co.,  67  Wis.  56a.  81  N.  W.  Hep.  17;  Bu- 
chanan r.  Railroad  Co.,  48  Mich.  864,  12 
N.  W.  Bep.  490;  Welae  T.  Smith,  8  Or.  445; 
Booming  Co.  v.  Jarvia,  auprs;  Treat  v. 
Jjord,  BDpra. 

It  to  true  that  In  one  or  two  of  the  eta  tes 
where  the  foreats  are  not  extensive,  or  the 
timber  treea  very  valuable,  the  rule  has 
been  adopted  that  a  due  regard  for  the 
rights  of  ownera  ot  dama  reqnirea  that 
the  logH  should  either  be  transported  In 
rafts,  in  charge  of  some  puraoDs  who  can 
steer  them,  or  that,  during  the  seaaon 
when  th^are  being  floated,  men  should 
be  posted  at  intervals  along  the  banha  of 
streams  to  prevent  a  collection  of  logs  nt 
anyone  point.  But  in  atatea  where  tim- 
ber haa  become  an  important  article  of 
commerce,  the  better  rule  prevaila,  that, 
when  we  even  concede  a  stream  to  be  a 
public  highway,  all  private  rights  In  It 
must  be  as  completely  eubordlnated  as  In 
a  public  road  passing  through  land  of  pri- 
vate tttdivldualB.  The  legislature  nnquee- 
tlonably  has,  on  the  one  hand,  the  power 
to  make  any  obstrutitlno  of  a  highway  In- 
dictable, or,  on  the  other,  to  permit  the 
original  owner  of  the  laud,  In  the  exerctue 
of  hla  servient  right,  to  erect  a  gate  across 
the  highway,  npon  certain  conditions, 
which  will  protect  the  public  from  great 
inconvenience  in  using  it.  In  the  same 
way  the  legialatnre  has  by  statute  (Code, 
§  1849,)  provided  tbat  the  owner  of  land 
on  one  bank  of  a  stream  may,  under  cer- 
tain circumstancea,  cauae  a  mill  site  to  be 
condemned.  On  the  other  hand,  Code.  S 
3706  et  eeq.,  clearly  recognises  the  doctrine 
that  all  streams  that  are  susceptible  ol 
'use  for  commerce  are  paUlo  highways, 
'Which  maybe  taken  lucbarge  by  the  coan- 
ty  commiselonerB,and  cleared  out  and  Im- 
proved at  the  expense  of  the  county,  and 
placed  in  charge  ot'overaeera  with  certain 
dealgnated  hands  aabject  to  their  orders, 
just  aa  ia  done  in  reference  to  publlcroads. 
And  the  l^lalatnre  has  In  the  most  ex- 
plicit terms  recognlied,  also,  the  principle 
that  streams  ausceptlble  of  use  lor  float- 
ing logs  are  public  highways, iu  which  the 
public  have  a  right  superior  to  even  that 
ofthemlH  owner,  who  hua  tlie  fee  aimple 
in  the  whole  bed  ot  the  stream.  In  aec- 
tlon  8712  of  tlieCode,  commlasloners  who 
may  be  appointed  by  the  connl^  authori- 
ties "to  examine  and  lay  oR  rivers  and 
creaks  In  their  county"  (section  3710,)  are 
empowered  "to  lay  off  gates,  with  slopes 


attached  thereto,  npon  any  milldam  bnllt 
across  such  stream,  of  such  dlmenidoDS 
and  construction  as  shall  be  aufflclent  for 
tbe  convenient  paaaage  of  floating  loga 
and- other  timber."  If  tbe  riparian  pro- 
prietor or  owner  ot  the  bed  of  the  stream 
had  a  right  superior  to  that  6f  tbe  poblle. 
It  would  be  necessary. before reqalrlog  blm 
to  open  a  passway  In  bis  dam,  to  con- 
demn and  pay  for  such  way,  under  the 
right  ofemlnentdomain.  But  it  ia  because 
all  streams  naeful  tor  commerce  are  natu- 
ral hlehwaya,  over  whlcn  the  sorerelgu 
state  Is  at  liberty  to  aesert  the  right  for 
control  tor  public  use  absolutely,  or  only 
to  a  limited  extent,  as  It  may  elect,  tbat 
the  owner  cannot  object  tu  having  it  de- 
clared Hubject  to  public  use  without  con- 
demnation and  compensation.  Barnard 
V.  Biukley,  10  Mich.  459;  16  Amer.  &  £ng. 
Enc.  Law,  p.  263,  note  8.  The  statute 
provides  for  laylnur  off  a  way  for  the  con- 
venient passageot  floating  logs, not  rafts; 
thus  showing  tbe  legislativelntent  to  pro- 
tect as  fully  the  right  of  a  man  who  has 
but  a  single  log  to  mark  ]t,aud  let  It  float 
along  a  highway  in  this  state  to  tbe 
waters  of  the  Tennoaaee,  as  that  of  a  com- 
pany that  haa  capllial  to  buy  Immense 
forests,  construct  rafta,  and  to  so  eblarge 
ItB  buainess  as  to  JuRtify  It  in  posting  a 
line  of  sentlDel»<  to  watch  and  steer  from 
Ashevllle  to  Paint  Rock.  It  the  public  has 
an-easement  or  right  In  a  river  as  a  high- 
way. It  is  tbe  uftlce  of  the  legislature  to 
restrict  the  use  of  It  so  as  to  protect  mills, 
fish  dams,  and  bridges,  if  they  think  beet. 
The  courts  have  no  authority,  by  their 
Judgments,  to  remedy  evils  for  wblcb  It  Is 
within  the  province  ot  the  lawmaking 
power  alone  to  tnmlsb  the  means  erf  re- 
dr^.  Much  less  haa  the  court  a  right,  ar- 
bitrarily, to  declare  that,  though  a  stream 
uRefnlfor  commerce  la  by  common  law  a 
public  highway,  it  can  be  uaed  only  by 
peraouH  whofaaten  logs  together,  and  float 
them  as  rafts.  It  seems  to  me  that  a 
court  might  as  well  declare  that  one  who 
drives  an  ox  or  pair  of  oxen  shall  not  have 
the  right  to  nse  tbe  public  road,  beeanae 
the  ox  Is  less  manageablu,  and  more  apt 
to  bring  a  conveyance  Into  collision  with 
other  passing  vehicles,  than  horses  or 
mules.  I  am  free  to  concede  that  there 
has  been  some  conflict  of  authority  on 
thia  subject;  and,  as  wears  at  liberty  now 
to  align  this  court  with  those  maintain^ 
Ing  either  view,  it  la  well  for  ns  to  remem- 
ber that  there  are  16mountainconntles  ly- 
ing west  of  the  Blue  Kldge  in  North  Caro- 
lina, in  all  of  which  will  be  found  timber 
of  great  value,  that  can  never  find  its  way 
to  market  except  by  the  Bwlft  mountain 
Htreams,  that  are  for  tbe  moat  part  utter- 
ly incapable  of  floating  rafta,  but  niauy 
of  which  will  transport  logs  by  tbe  thon- 
sands,  and  ultimately  deliver  them  at  the 
market  towns,  where  various  railroads 
croaa  the  Teuneeaee  river.  Nature  has 
provided  tills  outlet  where  tbe  character 
of  the  country  is  Huch  that  railways  can 
be  built  only  at  immenae  cost.  Tbe  legis- 
lature haa  already  defined  tbe  respective 
rights  of  mill  owners  and  log  floaters 
where  the  timber  interest  assnmea  snch 
magi>ltude  In  the  low  country  aa  to  chal- 
lenge the  attention  of  the  eoun^  eommln- 
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Blnnera.  It  mey  not  be  amlfia  to  call  at- 
ceotion  to  the  lact  tbat  thv  leRislaturo  has 
also' asserted  Its  rlKbt  to  have  all  flsb 
dams  on  the  Frencti  Broad  river,  from 
PalDt  Rock  to  Brevard, opened  forthe  free 
pflBsase  of  flsb.  Code,  .§  3410,  provides 
tbat  "  no  person  shall  plare  orallow  to  re- 
main *  *  •  In  the  French  Broad  river, 
from  the  state  line  to  Brevard,  any  dam, 
for  Diltl  ur  factor;  purposes,  noless  the 
owner  thereof  sball  conHtruct  thereon,  at 
bis  own  exiicnse,  a  Rluicewaj,  fur  the  tree 
passaKe  of  flsb',  of  a  width  of  not  lesi  than 
tbree  feet  nor  more  than  ten  feet. "  Tn  sec- 
tion 3412  It  Is  provided  tbat  no  other  ob- 
struction to  tbe  pussage  of  flsb  shall  exist 
or  be  ballt  between  the  designated  points 
Id  tbe  streams  herelabefore  mentioned, 
nnleuB  an  opening  of  not  leas  tban  2o  feet, 
and  not  more  tbao  75  feet,  embraclnjs  tbe 
main  channel  of  said  streams,  aball  be 
made  by  tbe  owner  of  such  obBtractlODS 
within  20  days  after  notice  from  tbe  board 
of  agriculture  to  make  Koch  opening,  un- 
der penalty  of  $50  per  day  for  each  day 
aucb  obstruction  shall  reranla  unopened. 

X  think  tbat  tbestatute  giving  tbe  coun- 
tj  commissioners  the  power  to  take 
charge  of  floatable  streams  is,  and  was  In- 
tended to  be,  merely  In  affirmance  of  tbe 
common-law  right  tu  use  a  stream  capa- 
ble of  floating  logs  to  market  with  reason- 
able regularity  tor  a  portion  of  each  year, 
and  agrantof  nntborlty  to theconntlesfor 
tbe  public  benefit  to  keep  aucb  streams  un- 
obstructed, Just  as  a  public  road  la  kept  in 
good  condition.  Since  It  was  Intimated 
In  GlenD'BCaBe,and  liasslnce  been  distinct- 
ly declared,  tbat  there  is  such  a  thing  a 
a  stream  navlfrable  for  lugs,  it  Is  too  late 
to  attempt  to  dlstlngulub  between  tbe 
dnmlonnt  right  of  tbe  public  for  that  pur- 
pose and  tbe  superior  right  of  a  steamer 
to  tbe  cbannel  ofantream  large  enough 
to  permit  Its  passage.  McLaaghlin  v. 
Manufacturing  Co.,  supra;  Stute  v.  White 
Oak  River  Corp.,  16  S.  E.  Rep.  .tSl,  (decid- 
ed at  this  term.)  A  statute  which  at- 
tempts to  confer  on  mill  owners  tbe  right 
to  obstruct  the  passage  of  flsh  Is  uncon- 
stitutional. Ue  maintains  bis  obstrnction 
subject  to  tbe  right  of  the  legislature  to 
require,  in  the  luterent  of  other  riparian 
owners,  that  asnSlcisnt  pasnway  for  flsb 
be  opened  in  it.  8  Amer.&^ng.Enc.  Law, 
S5. 

It  is  not  necessary,  in  order  to  establish 
the  easement  In  a  river,  to  show  tbat  it  is 
susceptible  ol  use  cuntlnuuusly  during  the 
whole  year  for  the  purpose  of  floatage; 
but  it  Is  sufficient  if  it  appear  that  busl- 
nesB  men  may  calculate  tbat,  with  tolera- 
ble regularity  as  to  tbe  season,  the  water 
will  rise  to  and  .remain  at  such  a  height 
OS  will  enable  them  to  make  it  profitable 
to  use  it  as  a  highway  tor  transporting 
logs  to  market  or  mills  lower  down. 
When  prudent  business  men  may  regulate 
tbeir  expendlturea  with  reference  to  the 
anticipated  rise,  tbe  stream  becomes  a 
factor  In  conducting  the  rommerce  of  the 
country.  Walker  v.  Allen,  supra;  Ballroad 
Co.  V.  Krooks,  supra;  Fielger  v.  Robinson, 
8  Or.  455;  Boominx  Co.  v.  Speecbly,  euprn; 
Morgan  t.  King.  35  N.  Y.  454.  This  Is  one 
of  many  Instances  Ulostrating  bow, 
lookjns  always  to  tbe  reason  upon  wblch 


the  common  law  was  founded,  its  princi- 
ples may  be  expanded  ao  as  to  meet  tbe 
exigenctee  ariilng  la  tbe  development  of  a 
new  country  under  conditions  tbat  did  not 

exist  Id  England. 

There  was  evidence  Introduced  by  the 
plalntin.and  undisputed,  tending  to  show 
that  tbe  river  bad  been  utilized  for  float- 
age, for  15  years,for  a  distance  of  25  miles, 
at  least,  above  tbe  trap,  tbua  offering  a 
channel  for  shipment  to  a  large  territory 
and  numerous  persons,  and  tbat  one  per- 
son bad  cut  4,000,000  feet  of  lumber  Into  it 
In  one  month.  While  a  short  stream  or 
arm  of  a  bay  might  not  be  declared  a  high- 
way, for  the  convenience  of  a  few  persona 
Interested  Inasmall  territory,  the  right  to 
tbeeaflement  may  always  tte  asserted  when 
there  Is  **a  capacity  fur  valuable  and  ex- 
tensive floatage.*  Moore  T.8HDborao,Bu- 
pra;  Wadswortta  t.  Smith,  26  Amer.  Dec. 
525;  Rhodes  v.  Otis,  73  Amer.  Dec.  439. 
Tbe  witness  Zachary  testified  that  he  bad 
lived  on  tbe  French  Broad  river  since  the 
year  1869,  and  there  had  lieen  a  great  deal 
of  high  water  every  winter  since  that 
date,  except  tbe  last  two  winters,  but 
during  tbose  two  It  bad  been  high  enough 
to  float  logs.  I  believe  tbat  tbe  majority 
of  tbe  court  concur  on]y  In  tbe  view  that 
the  testimony  lelt  the  question  whether 
the  French  Brond  river  below  Asbevllie 
wassbuwn  to  be  capable  ol  floating  Iokb 
to  market  during  tbe  winter  a«aaun  in 
dispute,  and  tbat  the  Jury  ahonld  have 
been  allowed  to  pass  upon  it.  As  I  Inter- 
pret the  testimony,  no  witness  stated 
tbatlogs  could  not  be  floated  dnrlugevery 
winter.  It  Is  probable  tbat  all  would 
have  testified  that  It  was  impracticable  to 
float  rafts  either  above  or  below  Asbe- 
vllie. or  in  any  stream  west  of  tbe  Yadkin. 
If  the  streams  are  only  open  as  a  highway 
fur  logs  in  that  shape,  tbe  enfoTOement  of 
tbe  rule  would  prove  an  embargo  upon 
tbat  species  of  commerce  on  every  stream 
where  rocks  and  sbuals  abound,  and  ren- 
der It  necessary  to  condemn  the  beds  of 
such  sti'vams,  and  blast  out  tbe  rocks,  be- 
fore they  (;ould  be  utilized  as  public  high- 
ways. Town  of  Pierreptmt  v.  Loveless,  72 
N.  V.  211;  Walker  v.  Board,  16  Ohio.  540. 
But  It  seems  to  me  that.  If  the  river  above 
Asbevllie  bad  been  profitably  used  for  16 
years  tor  floatinglngs  to  mlllslocated  there, 
It  would  bepresnmed  tbat,  according  to  tbe 
laws  of  nature,  the  stream,  which  was 
growing  larger  find  more  puwerial  below, 
would  be  for  tbe  same  period  capable  of 
profitable  use  in  floating  single  logs.  The 
Immense  rocks  below  might  burst  rafts 
asunder,  and  a  stream  which  had  been 
cleared  out  .for  navigation  above  Ashe- 
vltlo  might  be  too  rough  for  steamers, 
but,  accordlngto  all  observation  and  expe- 
rience, could  not  have  been  so  smait  or  so 
rugged  that  It  could  not  be  relied  on  for 
such  a  purpose.  It  appearing  from  the 
testimony  that  a  large  number  ot  logs 
bad  been  floated  by  tbe  defendant.  Its 
agents,  and  others,  from  points  above  the 
dam,  and  had  reach.ed  their  destination 
below  without  stopping,  tbe  fact  that  a 
number  may  have  beeu  washed  ashore,  or 
drifted  against  rocks  or  other  obstructions 
In  tbe  river,  and  remained  until  started 
from  their  places  ot  lodgment,  in  no  wise 
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aOectB  ttfl  navigability.  Wood.Nola.  S  688: 
BrowD  T.  Ctaa(lbouroe»  anpra.  The  Tar 
river,  between  Tarboro  and  OreeDTllle,  In 
oor  own  state.  Is  naaRlIy  too  low,  for  sev- 
eral montbe  In  each  year,  tor  navigation 
hy  the  steamfirs  that  ply  between  the  two 
polota,  and  the  rains  that  raise  the  river 
do  not  recnr  at  fixed  periods  any  year,yet 
they  come  with  each  regularity  thnt  the 
riparian  planter  may  calculate  on  trans- 
portation by  water  for  bis  cotton  crop 
with  absolnte  certainty  during  the  winter 
nipDtha.  No  one  would  contend  that  Tar 
river  is  not  navigable  by  small  steamers. 
Tbongh  logs  miglit  drift  ashore  when  the 
waters  are  subsiding,  there  would,  of 
course,  be  no  room  for  dispute  as  to  Its 
capacity  to  float  logs,  also. 

The  plaintiff  rests  his  claim  to  damages 
upon  the  tact,  which  the  testimony  tends 
to  prove,  that  more  tban  160  logs  belong- 
ing to  the  defendant  lodged  agalast  his 
dam  on  the  evening  before  the  fish  trap 
was  swept  away.  Granting  this  to  be 
true,  and  conceding,  as  we  have  shown, 
that  the  French  Broad  Is  a  floatable 
stream  or  highway,  the  defendant, in  com- 
mon with  all  other  cltliens,  bad  an  eese> 
ment,  with  the  rights  Incidental  to  Its  ex- 
ercise. While  the  company  or  Its  agents 
were  pursuing  the  usual  plan,  in  trusting 
Its  logs  to  the  current,  and  were  not  wan- 
tonly and  purposely  thrusting  them  upon 
any  dam,  where  the  natural  tendency  of 
the  stream  was  to  cany  them  aronnd  It, 
they  could  incur  uo  liability  to  answer  In 
damages  to  any  riparian  proprietor,  espe- 
clslly  one  whose  intereut  in  the  sol)  extend- 
ed only  ad  Slain  aquie,  while,  nccordlnc  to 
his  own  testimony,  he  had  left  but  little 
overone  third  of  tlie  stream  open.  MeNa- 
mee  v.  Alexander,  109  N.  C.  342,  18  S.  E. 
Rep.  777;  State  v.  Glen,  supra;  Watts  v. 
Boom  Co.,  52  Mich.  208, 17  N.  W.  Rep.  809; 
Union  HH1  Co.  v.  Shores,  66  Wis.  478,  39  N. 
W.  Rep.  243;  McPheters  v.  Moose  River 
Log  Driving  Co.,  78  Me.  829,  5  Atl.  Bep. 
270.  The  defendant,  having  the  domlnaDt 
right  of  navigation  for  tbe  purpose  of 
transporting  logs,  was  under  no  greater 
legal  obligation  to  look  after  the  safety 
of  a  dam  attached  to  a  flsh  trap,  by  con- 
ducting the  logs  around  It,  than  tbe  com- 
•mander  of  a  steamer  would  have  been,  in 
passing  through  a  navigable  sound,  to 
steer  around  a  flsh  net  that  had  been  set 
across  the  channel.  Hettrick  v.  Page,  S2 
N.  C.  55;  State  v.  Glon,  supra;  and  Cor- 
nelius V.  Glen,  7  Jones,  612;  State  v.  Nar- 
rows Island  Club,  supra;  Ang.  Water 
Conrses,  |§  350,558,  650  ;  8  Lawson, Rights, 
Rem.  &  Fr.  §  2986;  Davis  v.  Wlnslnw,  81 
A  mer.  Dec.  680.  * 

If  the  plaintiff  bad  the  right  to  construct 
a  dam  as  far  as  the  center  of  the  stream, 
—M»  outer  boundary, —Rtlll  tbe  defendant 
had  the  superior  right  to  enjoy  the  ease- 
ment In  the  whole  stream;  and  If.  In  float- 
ing its  logs  in  the  nsual  way,  they  came 
In  contact  with  tbe  dam,  theeompany  In- 
cnrred  no  liability  for  loss  from  conaequent 
Injury  to  the  flsh  trap.  Davis  v.  Wlnslow, 
•upra;  Wadsworth  v.Smltb,26Aroer.Dec. 
630;  Walker  v.  Shepardaon,  4  Wis.  495; 
Yates  V.  Jndd,  18  Wis.  118.  We  think  that 
according  to  the  testimony,  In  any  aspect 
of  It,  tbe  Injury  to  the  dam  was  eausad  by 


the  drifting  of  logs,  that  '  were  being 
transported  in  a  lawful  manner,  against 
It.  It  we  concede,  tor  the  sake  of  tbe  argn- 
mmt,  that  the  riparian  proprietor  had  the 
right  to  construct  the  dam,  and  that  the 
defendant's  agents  were  not  authorised  to 
treat  It  as  a  public  nuisance,  and  purposely 
tear  It  down,  in  order  to  open  a  channel 
tor  the  passage  of  Its  logs,  still  the  plain- 
tiff, upon  tbe  principle  stated,  and  accord- 
ing to  the  aotlioritlea  eited,  could  not  re- 
cover fur  tbe  failure  of  the  defendant  to 
keep  the  logs  off  the  dam  or  trap.  Het- 
trick  V.  Page,  supra.  In  the  exercise  of  a 
subordinate  right,  It  was  incumbent  on 
the  plaintiff  himself,  In  the  moat  lavorable 
view  of  the  law  for  him,  to  guard  against 

{ possible  Injury  from  such  cause,  either  by 
eaving  an  opening  In  the  dam  where  the 
current  would  naturally  carry  the  logs, 
or  by  steering  them  as  tbey  approached 
aronnd  the  western  end  of  it.  Brown  v. 
Chadboume,  supra;  Lancey  v.  CtllTord,  9^ 
A  mer.  Dec.  .'Ml ;  Lorman  v.  Benson,  77  A  mcr. 
Dec.  435;  City  of  Grand  Rapids  v.  Powers, 
(Mich.)  50  N.  W.  Rep.  661.  Ifsectlon  n23or 
the  Code  can  be  construed  to  affect  the 
merits  of  our  case  at  all.  it,  at  most,  gives 
the  sanction  of  tbe  law  to  the  erection  of 
a  dam  for  two  thirds  of  thediatsnce across 
a  stream  In  which  the  public  have  an  ease- 
ment for  transporting  loga,  butin  subordi- 
nation to  the  superior  rl}iht  to  tbe  use  ot 
the  highway  for  that  purpose. 

While  I  understand  that  a  majority  of 
the  court,  thus  far,  have  concurred  only  In 
the  view  that  there  was  error  in  refusing 
to  submit  the  caae  to  the  Jury.  1  have  sub- 
mitted my  views.  In  dissenting,  upon  ev- 
ery aspect  of  the  caae.  and  at  length,  be- 
cause 1  am  firmly  persuaded  that  the  fu- 
ture development  of  all  of  western  North 
Carolina,  and  especially  of  that  section  lo- 
cated on  tbe  waters  of  the  Tjennessee,  de- 
pends more  upon  the  ultimate  decisions  of 
the  points  Involved  In  this  case  tban  up- 
on any  or  all  other  contingencies. 


(lU  N.  C.  482) 

MASON  T.  RICHMOND  A  D.  B.  CO. 

(Supreme  Court  of  North  Carolina.  Dee.  22. 
1892.) 

Ikjcrt  to  Bukihah— DBrsoTiVB  Oars— Waitkr 

OF  DAMA0B8. 

1.  Where  a  brakemao  is  cmahed  thronerh 
the  abBence  of  bumpers  on  the  cars  he  is  called 
upon  to  couple  on  a  dark  Dight,  of  tbe  condi- 
tioD  of  which  he  could  not  bare  preTioitsly  in- 
formed himself,  the  company  ia  liable,  whether 
snch  cars  belong:  to  It  or  to  another  railroad, 
and  are  being  transported  by  It. 

2.  Where  a  railroad  brakeman  enters  into 
an  agreement  with  the  company  waiving  all 
liability  for  injuries  resulting  from  auv  in- 
fraction of  a  role  of  tbe  compsDy  prohibiting 
bntkemen  from  coupling  cars  except  with  a 
stick,  and  forbidding  them  to  fo  between  the 
cars  to  couple,  an  order  hj  the  brafcem&n's 
conductor,  directing  him  to  go  between  the 
cars  to  couple  whenever  he  fails  la  an  effort  to 
couple  with  a  stick,  ia  a  w^ver  hj  the  ccsnpany 
of  the  brakemao's  agreement. 

Burwell,  J.,  dlsaenttng. 

Appeal  from  superior  court,  Gutlturd 
county;  E.  T.  Botkin,  Judge. 
Action  by  Jamea  G.  Uason  against  tbe 
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Richmond  ft  DanTlIle  RaUroad  Company. 
Judgment  tor  d^endant.  Plalatltl  ap* 
pealB.  Reversed. 

The  foUowlDgia  tbeagrepraeDtBlgned  by 
plaintiff  brakcmaa  after  entering  the  serv- 
ice of  defADdant  company:  "  I  lolly  under- 
Btand  that  the  rnlea  nt  the  Richmond  & 
Danville  Railroad  Company  positively  pro- 
hibit brakemen  from  coupling  or  nnconp- 
Itng  cars  except  with  a  stick,  and  that 
brakemen  or  others  must  not  go  between 
cars,  nnder  any  circnmatances,  for  the 
purpose  of  coupling  or  oncoapling,  or  for 
adjusting  pins,  etc.,  when  ah  eojzlne  Is  at- 
tached to  such  cars  or  train ;  and,  in  eon< 
siileratioD  of  beliig  employed  by  said  com- 
pany. I  hereby  agree  to  be  bound  by  said 
rule,  and  waive  all  or  any  liability  uf  said 
company  to  me  for  any  resnlta  ul  disobe- 
dience or  infraction  thereof.  I  have  read 
the  above,  and  fully  understand  It." 

Joha  A.  Barrlnger,  tor  appellant.  D. 
Sclteockt  for  respondent. 

Atbrt.  J.  The  fonrt  below  held  that, 
upon  the  whole  evidence,  the  plaintiff  bad 
failed  to  make  out  a  prtma  fAcie  case. 
The  burden  was  upon  the  survant.  suing 
hlH  employers,  to  show  (1)  that  the  ma- 
chinery was  defective;  (2)  that  tbedefects 
were  the  proximate  cause  of  the  Injury; 
(3)  that  the  master  had  knowledge,  or 
might,  by  tbe  exercise  of  ordinary  care, 
have  bad  knowledge,  of  such  defects. 
Hudson  V.  Railroad  Co..  104  N.  C.  491, 10  S. 
E.  Rep.  (MSB.  The  question  preaented  by 
the  appeal,  therefore,  la  whether.  In  any 
aspect  of  the  evidence,  the  plaintiff  has 
relieved  himself  of  the  oana  probaadt 
Imposed  upon  him  by  law. 

The  first  point  to  becousidered  Is  wheth- 
er the  defendant  company  was  negltgent 
In  falling  tu  provide  what  Isknown  as  the 
"Janney,"orsonieotherlmproved  coupler, 
which  would  obviate  the  necessity,  under 
any  circumstances,  of  going  between  tbe 
ends  of  cars  in  order  to  fatiten  one  to 
another.  Tbe  general  rulv  la  that  it  Is 
not  the  dnl7  of  railway  companies  to 
rumlsb  machinery  of  tbe  very  best  varie- 
ties, or  to  attach  appliances  of  the  latest 
and  safest  kinds,  hot  that  It  is  culpable 
to  use  cars  or  engines  of  any  particular 
pattern  which  an  ordinary  Inspection 
would  show  to  be  defective.  In  view  of 
the  changes  Incident  to  new  Inventious 
and  discoveries,  facta  which  would  not 
have  shown  negligence  a  few  years  since 
may  now,  or  In  the  near  future,  be  de- 
clared In  law  ample  evidence  of  culpable 
dereliction  lit  duty,  such  as  will  Involve  li- 
ability for  damages.  I  Sliear.'&  R.  Neg. 
S  12;  Blackwell  v.  Railroad  Co.,  (decided 
at  this  term,)  16  S.  E.  Rep.  12.  We  think 
that  tbe  time  has  arrived  when  railroad 
companies  should  be  required  to  attach 
Huch  couplers,  and  perhaps  air-brakes, 
or  appliances  equally  safe  and  effective  for 
checking  the  speed  of  moving  traintu,  on 
all  passenger  cars,  since,  as  a  rule,  each 
corpora  tlun  UHes  tor  carrying  passengers 
none  but  its  own  conveyances,  and  the 
new  cooplers  have  now  become  so  cheap, 
as  compared  to  tbe  value  of  the  lives  and 
limbs  of  servants  and  passengers,  that 
It  to  not  unreasonable  to  require  that  they 
provide  them,  on  joerll  of  answering  lor 


any  damage  which  might  have  been  ob- 
viated by  their  ase.  Bat  whlle,doubtles8, 
tbe  day  will  soon  come  when  they  can  be 
attached  at  comparatively  small  cost  to 
all  freight  cars,  it  might  seriously  embar- 
rass onr  commerce,  Involving  an  Inter- 
change, (or  the  parpoaes  of  expeditious 
transportation,  of  vehicles  between  all  of 
tbe  roads  from  Canada  to  Mexico,  were 
every  carrier  reqolred,  not  only  to  incur 
the  expense  of  buying  the  right,  and  reud- 
JuBtlng  all  of  its  own  cars  for  the  use.  of 
the  Improved  fastening,  but  also  tocbuuse 
between  refusing  to  receive  a  cnr  of  an- 
other company  without  such  couplers,  and 
incnrrlng  contingent  liability  for  using  it; 
since  the  liability  of  the  corporation  for 
such  defects  In  those  receive<l  from  other 
companies  1b  the  same  as  for  defects  In  its' 
own.  Patt.  Hy.  Acc.  Law,  S12:  Miller 
V.  Railroad  Co..  99  N.  T.  6o7;  Jones  v. 
Railroad  Co.,  92  N.  ¥.  628.  But  It  appears 
from  the  evidence  that  tbe  plaiatlK  was 
suddenly  called  upon  on  a  very  dark  night, 
to  couple  to  tbe  train  two  box  carsstand- 
ing  upon  the  siding  at  Durham.— one  of 
which  belonged  to  the  defeodant,  and  an- 
other to  a  different  company,— and  that, 
when  the  train  backed  towards  the  train 
on  the  siding,  be  saw  that  the  pin,  which 
he  had  adjusted  with  a  stick  In  the  draw- 
head  of  the  car  standing  on  the  track, 
wonld  not  go  down  Into  the  link  of  the 
drawhead  in  the  moving  car,  which  he 
had  also  arranged  with  his  stick,  unless 
he  should  use  his  band  to  push  It  down, 
and  in  this  emergency  be  rushed  in  between 
the  cars,  as  the  conductor  had  ordered 
him  to  do  whenever  he  failed  In  the  effort 
to  couple  with  a  stick.  After  getting  Ite- 
tween  the  standing  and  tbe  moving  car. 
he  discovered  for  the  first  time  that  there 
were  no  bumpers  on  either  car.  Bumpers 
are  blocks  of  wood  fastened  to  the  end 
of  a  bos  car,  above  and  below  or  on  either 
Ride  of  the  drawhead,  anc^  usually  pro- 
trude about  eight  or  ten  Indies,  so  that 
they  serve  tbe  double  purpose  of  prevent- 
ing dra wbeads  from  being  broken  by  a  col- 
lision, and  of  protecting  brakemen  who 
ma.y  be  between  the  cars.  Drawbeads 
have  springs  In  them,  and  give  wa/  when 
they  come  into  collision  with  each  other, 
so  that  they  cannot  be  made  to  BUbserro 
the  purpose,  like  bumpers,  of  holding  the 
cars  apart.  In  Gottlieb  v.  Railroad  Co., 
IDA  N.  Y.  467,  S  N.  £.  Rep.  344,  where  the 
facta  were  that  a  brakeman  was  Injured 
In  coupling  two  cars  belonging  to  another 
company,  the  bumperd  being  only  three 
InchPH  long,  the  court  said :  **  The  defend- 
ant  was  under  obligation  to  Its  employes 
to  exercise  reasonable  (?are  and  dllieenoe 
In  furnishing  them  safe  and  suitable  Im- 
plements, cars,  and  machinery  for  tbe  dis- 
charge of  their  duties. '  •  •  •  The  de- 
fect was  an  obvious  one,  easily  discovera- 
ble by  the  most  ordlnaryinep«ctlon,an(lit 
would  seem  to  be  the  grossest  negligence 
to  put  such  cars  into  any  train,  and  es- 
pecially into  a  train  conslstiug  of  carB  of 
differentgauge.  Butthesetwocarsdld  not 
belong  to  the  defendant.  They  Ixtlouged 
tu  other  companies,  and  came  to  It  load- 
ed^  and  it  was  drawlngthem  over  Its  road. 
*  *  *  It  is  not  bound  to  take  such  cars 
If  they  are  known  to  be  defective  and  un- 
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Bafe.  Eren  If  it  In  not  bound  to  make 
teste  to  (llBcover  secret  diffects,  and  Is  not 
responsible  fur  ancb  defects,  it  Is  boand  to 
Inspect  foreiKD  cars  ]a«it  as  It  wonld  in- 
Bpect  its  own  cars.  •  •  •  When  cars 
come  to  it  wbleh  bare  detects  viHibleor 
discoverable  by  ordinary  inspection,  it 
niUHt  either  remedy  SDCh  defects,  ur  refnee 
to  take  such  cars.  So  much,  at  least,  Is 
due  from  It  toltsemployes.  Theemployes 
can  no  more  be  said  to  assume  the  risk  of 
such  defects  Id  foreign  cars  than  In  cars 
belonelng  to  the  company.  •  •  •  The 
defect  here  complained  of  was  obrlous, 
easily  discoverable  by  the  most  ordinary 
InapectiODp  and  It  seems  It  conld  have 
been  easily  remedied  by  simply  nailing  ur 
fastening  additional  strips  of  wood  to  the 
ends  of  the  cars,  so  as  to  give  thebnmp- 
ers  sufficient  width  toaflord  the  protection 
needed  and  Intended;"  The  case  being 
exactly  Id  point,  it  seems  not  inappropri- 
ate to  reproduce  the  language  of  Judge 
Earl  from  this  elaborate  opinion.  Instead 
of  discussing  the  same  question  at  greater 
length  tor  ourselves.  The  general  rule  is 
that,  where  freight  cars  are  obviously  so 
defectively  made,  whether  by  a  failure  to 
attach  bumpers  at  all,  or  to  make  them 
Bafflclently  long  to  protect  a  person  stand- 
iDg  between  the  cars  when  iu  motion,  or 
In  consequence  of  any  other  fault  in  eon- 
Btriictlun,  that  the  slightest  indiscretion 
on  the  part  of  an  operative  may  endanger 
bis  life,  the  company  Ih  liable  for  any  In- 
Jury  resnltlngfrom  snch  defects.  Railroad 
Co.  V.  Fredericks,  71  111.  V94:  Railroad  Co. 
V.  Jackson,  65  III.  492;  Wedgewood  v. 
Railroad  Co.,  41  Wis.  478.  Tn  Gottlieb's 
Case,  supra,  It  will  be  observed  that  stress 
was  laid  upon  the  fact  that  the  want  of 
a  bumper  wonld  have  been  discovered  by 
an  ordinary  Inspection,  and  in  our  case, 
as  well  as  In  that,  the  brakeman  was  sud- 
denly called  upon  to  pass  between  two 
cars,  of  the  condition  of  which  he  could 
not  have  prevlouflly  Informed  himself. 
Before  daylight  on  a  dark  morning  thA 
duty  devolved  upon  him  of  attaching  a 
ear,  which  it  may  be  wa^  never  nortbof 
Wilmington,  until  brought  by  some 
freight  train  with  which  plalntifl  had  no 
connection  on  the  day  before  to  the  sta- 
tion where  he  found  it.  In  Johnson  v. 
Railroad  Co.,  81  N.  C.  459,  where  the  inju- 
ry to  the  plaintiff  was  caused  by  a  'defect- 
ive rod,  wblcb  he  had  had  no  reasonable 
opportunity  to  Inspect,  Chief  Justice  Smith, 
speaking  for  the  court,  said  *   "Bad  the 

ftroper  Inspection  been  made  by  the  de- 
endant,  and  the  rod  repaired  and 
strengthened,  the  acddent  would  not  have 
occurred;  and  henre  It  must  be  ascribed 
to  the  defendant's  own  dereliction  of  duty. 
The  fault  lies  with  the  company,  and  It 
must  bear  the  copsequenres."  The  defend- 
ant ought  to  have  examined  its  own  cur 
and.  upon  discovering  ltn  condition, 
bumpers  could  have  been  placed  upon  It 
at  comparatively  trivial  coRt,  and  the 
same  duty  of  inspection  devolved  upon  It 
when  tbe  other  car  was  tendered  to  It; 
but  upon  examination  it  had  tbe  option, 
as  will  appearfromtheauthoritlcs already 
cited,  of  refusing  to  receive  It  at  all  or  of 
repairing  It,  so  aa  to  make  it  safe,  after  It 
wtM  received. 


So,  apart  from  the  special  contract 
wbfch  Is  pleaded  as  a  defense,  the  defend- 
ant Is  piima  facte  liable  to  answer  In  dam- 
ages because  of  Its  negligence,  when  Its 
officers  ought  to  baveknown  of  the  defect, 
and  to  have  remedied  it,  and  It  has  not  re- 
lieved Itself  of  this  apparent  liability  by 
showing  that  the  plaintilT  knew,  or  had 
opportunity  to  know,  the  condition  of  the 
particular  cars  on  the  siding;  but,  on  the 
contrary,  the  only  testimony  on  the  sub- 
ject is  that  of  plaintiff,  to  the  effect  that 
he  did  not  see  the  car  till  be  had  put 
himself  In  danger,  and  then.  In  the  Imper- 
fect light,  discoTered  that  there  was  no 
bumper  on  either  of  those  between  whtcb 
he  was  already  caught.  Crutehfield  v. 
Railroad  Co.,  76N.  C.322;  Pleasants  v.  Rail- 
rond  C0..95  N.C  195:  Shear.&H. Neg. §§92, 
94,  95;  Cooley,  Torts,  561.  Leaving  the 
agreement, designated  as  ExhlbltA.uut  of 
view.  If  there  is  any  testimony  tending  to 
show  contributory  negligence,  there  waa 
certainly  no  admitted  state  of  facts  wta'lcb 
Justified  tbe  court  In  withdrawing  the 
case  from  the  Jury,  and  holding  that,  in 
any  aspect  of  the  evidence,  the  in]nry  was 
caused  by  the  fault  of  the  plaintiff.  Tn 
Crutchfleld's  Case,  supra,  It  was  expressly 
declared  that,  though  tbe  servant  as- 
sumed tbe  risks  of  accident  Incident  to  his 
service,  he  did  not  contract  to  excuse  the 
negligence  of  the  company,  unless  be  knew 
of  tbe  danger  to  which  he  was  exposed 
by  its  want  of  care,  or  might,  by  reason- 
able diligence,  have  known  of  It,  and  failed 
to  give  notice  to  bis  employer,  so  that  the 
defect  might  be  remedied. 

The  case  at  bar  is  not  one  In  which  the 
plaintiff  was  Injured  by  the  fault  of  a  fel- 
low servant,  hut  by  tbe  negligence  of  the 
master  in  carelessly  retaining  on  tbe  line, 
and  receiving  from  other  carriers,  palpa- 
bly defective  conveyances;  the  master  be- 
ing presumed  to  know  of  the  danger, 
which  eould  have  been  discovered  by  or- 
dinary Inspection,  while  the  servant  bad 
no  opportunity  to  know,  until  It  was 
too  late  to  avoid  It.  The  dangerous  con- 
dition of  tbe  car  was  not,  as  In  Pleasants' 
Case,  supra,  known  to  both  employer  and 
employe,  bot  only  to  the  former.  Where 
the  rolling  stock  or  machinery  of  a  com- 
pany is  so  defpctive  In  Its  construction 
that  by  an  ordinary  laspectlon  tbe  com- 
pany conld  discover  its  condition,  unless  it. 
appear  that,  notwithstanding  such  want 
of  care  on  its  part,  the  supervening  negli- 
gence of  the  servant  was  tbe  proximate 
cause  of  the  injury  complained  of,  the 
company  ls.llable.  Wedgewood  v.  Railroad 
Co.,  supra;  Hudson  v.  Rnllroad  Co.,  su- 
pra; Railroad  Co.  v.  Valirine,  56  fnd.  511 ; 
Oottlleb's  Catie,  supra.  Another  case  pre- 
cisely In  point  is  King  v.  Railroad  Co.,  14 
Fed.  Rep.  277,  in  which  Judge  Grkbhau, 
of  the  circuit  court,  held  that  a  brakeman 
In  coupling  cars  had  a  right  to  assume 
that  they  are  In  good  and  safe  condition, 
and  Is  not  negligent  In  running  between 
cars  witbont  stopping  to  examine  and  see- 
whether  the  drawheads  are  properly  ad- 
justed or  not.  No  more  Is  it  his  dnty  to 
examine  bumpers  on  a  dsrk  night  before 
essaying  to  couple  cars. 

Tbe  cars  being  palpably  defective,  and 
It  appearing  plainly  that  the  company 
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might,  by  ordinary  care  In  Inspecting 
tbem,  have  known  their  condition,  tbe  de- 
fendant BtlU  Inslets  that,  tbonfEb  tbe  plain- 
tiff may  not  bare  been  negligent  Id  know- 
ingly Incurring  risk  tbat  be  mlgbt  bave 
avoided,  still  be  was  rlolating  a  rnle  of 
tbe  company  of  whlcb  be  bad  expresi*  no- 
tice wben  be  passed  between  tbe  cars  to 
adjDst  the  coupling,  and  his  want  of  care 
was  therefore  the  caase  of  the  Injury.  Tbe 
authorities  which  we  have  cited  fully  sus- 
tain tbe  pusltloD  tbat,  in  thA  absence  of 
such  an  agreement,  tbe  company  would 
be  deemed  aegUgent,  and  the  plaintiff 
wonld  be  held  free  from  blame.  In  addi- 
tion to  those'  nathorltles.  we  can  fortify 
our  position  mure  strongly  etill  by  recur- 
ring to  the  principle  that,  notwithstand- 
ing any  real  or  supposed  uegHgence  of  an 
Injured  plaintiff,  a  railway  company  is  lia- 
ble in  damages  II  but  for  its  own  Want  of 
care  the  injury  could  have  been  avoided 
Deans  v.  Kallruad  Co.,  107  N.  C.  686,  12  S. 
£.  Rep.  77;  Clark  v.  Railroad  Co.,  109  N. 
C.  480, 14  S.  E.  Rep.  48.  If,  therefore,  we 
were  to  concede  that  the  plaintiff  was 
culpable  lu  exposing  falmHell  to  danger, 
the  carelessness  of  the  defendant  would 
nevertheless  be  deemed  In  law  the  proxi- 
mate cause  of  the  Injury 

Mr.  Beach,  citing  with  approval  71  111. 
294,  sapra,  says:  "But  when  the  cars  are 
■D  constructed,  tbe  bumpers  being  of 
dltfervnt  heights,  or  being  In  any  respect 
BO  made  that  the  slightest  Indiscretion  on 
tbe  operative  will  prove  fatal  to  bim,  It 
has  be*ui  held  that  when  the  Injury  results 
from  sucb  causes  tbe  company  is  liable." 
Beach,  Coot.  Neg.  S  365.  But  the  case  of 
Cowles  V.  Ballroad  Co.,  84  N.  C.  J809,  It 
wonld  seem, is  an  atrlklngly  analogous  as. 
upon  principle,  to  be  decisive  of  that  at 
bar.  if,  then,  the  company  was  held  to 
be  wanting  In  ordinary  care  because  tbe 
ears  provided  did  not  so  fit  each  other 
that  the  bumperu  would  keep  them  apart 
and  prevent  collisions,  it  would  seem, 
where  tbe  failure  to  place  any  bumpers  at 
all  on  cars  Is  tbe  proximate  cause  of  a 
collision  In  which  a  brakeman  Is  Injured, 
there  would  bestlll  more  palpableproof  of 
negligence.  Justice  Rupfin  stated  the 
tact- to  be,  as  appeared  from  tbe  plaintiff's 
testimony  on  tbe  trial,  "tbat  tbe  bratie- 
man  was  under  tbe  immediate  direction 
and  order  ul  one  Garrison,  who  was  the 
engineer  and  conductor  of  tbe  d^endont's 
freight  train,"  and  that  nblle  executing 
the  order  uf  tbe  conductor,  as  In  our  ca^, 
the  brekemau  **  was  injured  In  tbe  man- 
ner complained  of ,  by  a  collision  of  two 
cars,  which  collision  resulted  from  the  fact 
that  the  cars  were  so  constructed  that 
tbelr  bumpers  did  not  correspond  or  fit 
one  another,  as  tb«y  should  have  done  In 
order  to  prevent  the  cars  coming  In  too 
elose  contact,  whlcb  defect  was  unknown 
to  plafutin,  and  but  for  which  he  would 
not  have  been  Injured."  This  court  held 
that  tbe  defects  In  thecars  were  such  as  to 
estnbliah  negligence  on  the  part  of  tbe  de- 
fendant becnuse  tbe  defect  was  so  ob- 
▼lons  MS  to  be  seen  on  inspection,  and  to 
make  It  Incumbent  on  tbe  company  to 
■bow  tbat  some  subsequent  carelessness 
on  tbe  plaintiff  was  the  proximate  cauee 
of  the  InjDiy.  The  statement  as  to  the  re- 


lations of  the  conductor  and  brakeman 
was  much  more  merger.  It  Is  true,  thau  In 

.  Patton  V.  Railroad  Co.,  96  N.C.466,  1  S.  B. 
Rep.  86.%  since  there  tbe  superior,  dischar- 
ging hlmaelf  tbesame  double  duties  of  con- 
ductor and  engineer,  was  expressly  shown 
to  bave  the  power  to  employ  and  dis- 
charge tbe  laborers  SDbJect  to  tala  orders. 

Tbe  question  Involved  In  all  such  cases 
Is  whether  tbe  subordinate  feels  con- 
strained to  obey  theorders  of  bis  superior, 
though  apparently  obedience  will  be  at- 
tended with  peril,  rather  than  run  tbe  risk 
of  detyluff  hla  antbority.  The  fact  tbat 
tbe  eondnctorhas  tbe  power  toem  ploy  and 
discharge  brakemen  on .  bis  train  Is  but 
evidence  to  show  that  the  brakemen  fear 
to  disobey  bis  commands.  The  existence 
of  such  authority,  in  the  very  nature  of 
things,  cannot  be  made  tbe  Invariable 
teet  of  tbe  servant's  culpability.  If  the 
servant  never  knows  or  communicates 
with  a  higher  official  than  the  conductor, 
and  receives  every  order  upon  which  he 
acts  In  the  line  of  bis  duty  from  him  as 
a  superior,— as  It  Is  a  matter  of  universal 
knowledge  is  tbe  true  state  of  facts  on 
all  railroads,— Is  It  not  reasonable  for  tbe 
laborertoconclnde  that  theconductor  has 
power  to  waive  the  requirement  of  the 
rule  tbat  he  has  signed,  and  that.  If  be  re- 
fuses to  couple  cars  In  accordance  wltb  bis 
direction,  and  tbnraby  delnys  the  depart 
ture  of  a  train,  be  may  at  least  be  roport- 
ed  for  laefflciency,  and  dleebBi^ed  from 
the  service  of  tbe  onmpany?  If  the  serv- 
ant acts  npon  a  well-grounded  fear  of  los- 
ing his  place,  the  reason  of  the  rule  would 
be  met,  and  be  should  be  declared  free 
from  culpability,  nnlesB  tbe  plaintiff  reck- 
lessly exposed  himself  to  manffeat  peril,  or 
ctaoM  to  subject  blmself  to  danger  when 
another  safe  mode  of  discharging  bis  duty 
was  open  to  bim,  as  in  Cbarobers  v.  Ball- 
road  Co.,91N.  C.  475.  The  elaborate  opin- 
ion of  Justice  FiGLn  In  Railroad  Co.  v.  Ross, 
112  U.  S.  877,  5  Sup.  Ct.  Kep.  184,  In  whlcb 
he  reviews  tbe  question,  who  are  servants 
engaged  In  a  common  employment?  In 
the  light  of  all  the  previous  decisions  In 
America  and  England,  contains  the  clear- 
est and  most  philosophical  discussion  of 
the  subject  to  bcfouodin  any  authority  to 
which  we  have  had  access.  He  nnoonnoes 
theeonclusion  of  that  court  as  follows:  "A 
conductor,  having  tbe  entire  control  and 
management  of  a  railway  train,  occupies 
a  very  different  position  from  the  brake- 
men,  the  porters,  and  other  subordinates 
employed.  He  Is  In  fact,  and  should  be 
trpated  as,  tbe  pereouRl  representative  of 
the  corporation,  for  whose  negligence  ft  ls 
responsible  to  subordinate  servants.  This 
view  of  his  relation  to  the  corporation 
seems  to  ne  a  reasonable  and  just  one,  and 
It  will  Insure  care  In  the  selection  of  sneb 
agents,  and  thus  give  greater  security  to 
the  servants  engaged  under  bim  In  an  em- 
ployment requiring  tbe  utmost  vigilance 
on  their  part  and  prompt  and  unhesitat- 
ing obedience  to  his  orders.  »  •  •  We 
know  from  the  manner  In  which  railways 

.are  operated  that,  subject  to  tbe  general 
rules  and  orders  of  tbe  directors  of  tbe 
companies,  the  conductor  bas  entire  con- 
trol and  management  of  tbe  train  to 
which  he  Is  assigned."  "The  true  view  * 
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sayfl  Wharton,  (Law  of  NegllKence,  §  2S2,) 
"18  that,  ae  corporatloDs  can  ouly  act 
throuKb  HuperlntendlDg:  officers,  the  negli- , 
gences  of  those  nfflcerti  with  renpect  to 
uther  HervantB  are  the  negligences  ot  the 
corporation."  The  cummancl  of  the  roD- 
dactor  to  the  brakemanto  between  the 
cars,  when  he  nonld  not  eouple  them 
otherirlHe,  was  one  to  which  unbei^tat- 
Ing  obedience  was  expected  and  demand- 
ed. The  (riving  of  such  an  order  by  the 
conductor  ought,  upon  the  plainest  prin- 
ciples of  right  and  Justice,  to  be  declared  a 
waiver  of  theregalatlim  by  an  officer  who 
im  the  representatlvi*  of  the  corpuratiou. 
That  a  brakeman  feels  impelled  to  obey 
the  orders  of  the  concluctor  no  observant 
person  can  deny;  and  since  we  can  take 
judicial  notice  of  a  relation,  so  common 
and  well  understood,  it  would  be  a  volun- 
tary preference  of  fiction  to  (act  were  we 
tu  adhere  to  an  arbitrary  rule,  founded  in 
a  supposed  reason  that  weknow  dues  not 
exist.  A  brakeman  does  not  contract  to 
incur  tlie  risk  ofeerrins  onder  aconduetor 
who  will  order  him  to  disobey  the  regu- 
lations of  the  company,  and  leave  him 
to  cUuuse  on  the  Instant  between  observ- 
iDK  the  rules  and  obeying  his  snperlur. 

The  supreme  court  of  Georgia,  in  Rail- 
road Co.  V.  De  Bray,  71  Ga.  406,  held  that, 
while  neither  a  conductor  nor  any  other 
uflScer  had  a  right  to  order  an  employe 
to  get  on  or  oft  amoving  train,  and  the 
employe  was  not  boand  to  obey  It,  yet 
when-  the  conductor  did  give  the  order, 
and  the  brakeman  obeyed  It, the  act  of  the 
conductor  was  the  act  of  the  corporation, 
and  the  corporation  could  not  escaiw  re- 
sponsibility for  its  own  wrong.  The 
court  held  in  that  case  that  It  was  Imma- 
terial what  the  rules  of  the  company -were, 
and  so  in  our  case,  where  the  brakeman 
was  ordered  to  jamp  between  cars,  in- 
stead ot  from  the  top  of  a  car,  the  same 
prinrlple  ehonld  prevail. 

The  supreme  court  ot  Honth  Carolina 
held,  in  Boatwrlght  v.  Kallroad  Co.,  25  S. 
C.  129,  tliat  "the  conductor  of  a  train  is 
the  representative  of  the  company,  and 
not  a  fellow  servant  with  other  employes 
operating  the  same  train  under  his  or- 
ders. **  That  case  was  exactly  In  point,  as 
the  conductor  had  ordered  the  brakeman 
to  go  between  cars  becaase  ot  uneven 
couplers  on  freigiit  cars.  The  same  prin- 
ciple Is  de<rided  In  Coleman  Railroad 
Co.,  Id.  446.  It  has  been  repeatedly  held 
that  an  engineer  in  charge  of  a  train,  dis- 
charging the  duties  usually  devolving  on 
a  conductor.  In  addition  to  managing 
the  engine,  is  not  a  fellow  servant  of  a 
brakeman.  Railroad  Co.  ^v.  Brooks,  83 
Ky.  129.    The  American  rule,  as  dintln- 

f mulshed  from  the  English,  is thataserrant 
ntrosted  with  the  general  management 
of  the  master's  business,  or  of  those  in  a 
particular  department  or  on  detached  serv- 
ice. In  charge  of  tbe  train  or  body  of  labor- 
ers. Is  not  a  fellow  servant  of  thoeewho 
are  employed  under  him,  and  subject  to 
his  orders.  Augusta  Factory  v.  Barnes, 
72Ga.  217;  Dowling  v.  Allen.  74  Mo.  18; 
Railroad  Go.  v.  May,  108  111.  288;  Railroad 
Co.  V.  Luudstrom.  16  Neb.  254.  20  N.  W.  Re^. 
198;  Railroad  Co.  v.  Crockett.  (Neb.)  26  N. 
W.  Rep.  021 ;  8hear.  ft  R.  Neg.  §  228. 


It  will  be  conceded  that,  though  tbe 
owner  and  manager  of  a  manufacturing 
establishment  should  make  a  rule,  and 
cause  every  employe  to  sign  It,  to  tbe  ef- 
fect that  the  employe  would  not  pass  be- 
tween certain  machines,  go  Into  an  engino 
room,  or  expose  himself  to  any  specified 
daqger  connected  with  tbe  ma^lnery  of 
tbe  mill,  and  would  bold  tbe  owner  dis- 
charged in  advance  for  any  liability  grow- 
ing out  of  such  exposure,  yet  it  tbe  mana- 
ger should.  In  the  face  of  the  rule,  order 
the  servant  who  signed  It  to  disobey  It, 
and  his  obedience  to  orders  should  expose 
him  to  a  danger  caused  by  defects  In  the 
mfachfnery  that  on  an  ordinary  inspection 
nronld  bave  tteen  obvions  tu  the  master, 
though  not  so  readily  discoverable  to  tbe 
servant,  acting  Instantly  on  the  order,  it 
would  ecurcely  be  contended  that  the  sn- 
perior  who  bad  made  tbe  regulation 
would  not  thus  waive  its  observance.  A 
corporation  Is  usually  governed  i>y  its  di- 
rectors, but  they  may  shift  its  reaponslhle 
management  by  such  a  variety  of  orders, 
by-laws,  and  regulations  as  to  make  it 
ImpuBslble  to  discover  a  real,  tangible,  di- 
recting bead.  If,  as  authority  and  reason 
clearly  dictate,  we  consider  a  conductor  In 
charge  of  a  train  as  representing  the  un- 
tanglblehead  of  the  company,  then  bis  or- 
der is  as  much  a  waiver  of  a  regulation  as 
that  of  tbe  owner  and  head  of  a  mill. 

But,  speaking  for  a  minority  of  tbe  court 
only.  It  seems  that  there  should  be  btat  lit- 
tle difficulty  in  arrivliis  at  the  same  con- 
clusion by  the  relation  of  another  ques- 
tion, whether,  in  consideration  of  receiv- 
ing employment,  a  brakeman  can,  by 
written  agreement,  **  waive  thellabillty  **o( 
the  company  incnrred  by  tornlslilng  cars 
without  bumpern,  and  which  cannot  be 
coupled  with  a  stick.  In  the  event  that  be 
shall  be  Injured  in  the  attempt  to  fasten 
the  couplings  of  such  cars,  under  the  com- 
mand of  the  conductor  In  charge  of  the 
train, with  his  hands,  Instead  of  using  hlH 
stick,  as  the  rule  of  the  company  requlrea- 
It  Is  settied  as  the  almost  universal  rule 
In  America  that,  though  a  common  car- 
rier of  freight  by  contract  upon  considera- 
tion may  relieve  Itself  of  the  full  measure 
of  responsibility  as  an  Insurer,  no  limita- 
tion can  in  that  way  be  placed  upon  its 
liability  for  Its  own  negligence.  Smith  v. 
Railroad  Co., 64 N. 0. 23S;  4 I>e  wsun,  RiKh  ts, 
Rem.A  Pr.  §  ISiO:  Lawsoo.Cont.  §§  29-67. 
The  same  rote  applies  to  agreements 
made  by  common  carriers  nt  pHs^ien- 
gera,  purporting  to  restrict  their  liability 
for  injuries  caused  by  their  own  neg- 
ligence. Such  contracts  are  void,  as 
against  tbe  public  policy  of  the  law.  4 
Lawson,  Rights,  Rem.  &  Pr.  §  1013.  This 
stringent  rule  ot  liability  Is  said  to  rest 
upon  the  duty  of  the  government  to  gilve 
unrestricted  protection  to  the  Uvea  and 
limbs  of  its  citizens.  Lawson,  Cont.  5S 
212-220.  It  would  seem  that  tbe  govern- 
ment owes  it  to  the  servant  of  a  carrier 
to  give  to  blm  the  same  protection  of  life 
and  limb  as  to  the  passenger,  bydeclaring 
void  an  agreement.  In  consideration  of  be- 
ing employed,  to  excuse  the  company  fur 
negligence  even  when  ft  causes  death ;  and 
it  bag  been  so  held,  as  fur  aa  oar  inmtl- 
gattuns  have  extended,  in  all  of  tbe  courts 
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except  ttaeatipFeiDefonrtol  Qeori^a.  Rail- 
road Co.  T.  Bpangler,  44  Ohio  8t.  471,  8  N. 
E.  Rep.  467 ;  RuIIroad  Co.  t .  Peavey ,  39 Kao . 
]6d;  Railroad  Co.  r.  Enbanka,  48  Ark.  460. 
3  R.  W.  Rep.  80S:  Railroad  (;o.  v.  Jones.  2 
Head,  517;  Ruesner  v.  Hermann,  10  Bias. 
486.  8  Fed.  Rnp.  782;  1  LawHon.  R.R.  {318. 
It  Is  dliBcuIt  to  draw  a  dIstinctloD  be- 
tween contracts  affecting  only  the  safety 
of  goods  or  anlmala  or  those  affecting 
the  lives  and  limbs  of  pasnenKers,  and 
those  which  vitally  concern  another  large 
class  of  human  beings.  If  public  policy 
prohibits  thercciignitlon  of  the  validity  of 
a  contract  limiting  liability  ftu*  a  paying 
passenger,  or,  as  most  anthorltles  In  this 
country  maintain,  even  one  riding  on  a 
free  pass,  upon  what  principle  can  tbe 
court  refuse  to  extend  the  same  protection 
to  a  class  of  people  who  are  much  more 
exposed  to  danger,  and  much  more  lia- 
ble to  be  Influenced  to  sign  sneli  agree- 
ments? 

For  tbe  reasons  given,  we  think  that 
tbe  court  below  erred  In  boldlng  that  the 
plaintiff  could  not  recover.  The  ca«ie 
should  have  been  left  to  tbe  Jury,  and  tbe 
Judgment  of  nonenlt  will  be  set  aside,  and 
a  new  trial  granted. 

BuBWCLL-,  J.,  dissents. 

Shrphkrd,  C.  J.,  (coocnrrtag.)  T  coocnr 
in  tbe  conclusion  reached  bytbe  court, but 
out  on  the  ground  that  the  regulation  in 
question  was  an  unreasonnble  one.  It 
was  not  a  stipulation  against  negligence. 
Id  the  ordinary  sense  of  the  term,  and,  as 
lung  as  it  remained  In  force,  the  defendant 
did  not  owe  to  the  plaintiff  the  duty  of 
providing  bnmpws  for  Its  cars.  Tbe  es- 
sential element  of  negligence  la  a  breach  of 
duty ;  but.  In  order  to  recover,  It  Is  not 
enough  tor  the  plaintlfT  to  show  a  simple 
breach  of  duty,  but  be  most  also  show 
that  the  defendant  owes  tbe  duly  to  bim. 
.1  Shear.  &  R.  Neg.  §  8;  Beacii.  Cont.  Neg. 
{  6;  Emry  v.  Water  Power  Co.,  (decided 
at  this  terra,)  16  tS.  E.  Rep.  18.  In  the  de- 
elfllons  cited,  where  a  recovery  was  had 
for  negligence  In  not  tnrnlshlDg  bnmpers. 
there  was  either  no  regolatlon  like  that 
In  the  present  case,  or  such  regulation  bad 
been  waived.  I  cannot  nnderstand  how 
it  was  tbe  duty  of  tbe  defendant  to  pro- 
vide against  an  accident  which  could  not 
possibly  bave  happened  but  (or  a  viola- 
tion of  Its  reasonable  regnlatlons.  How- 
ever negligent,  then,  as  to  others,  the  de- 
fendant may  bave  been  In  not  seeing  that 
the  cars  were  provided  with  bumpers, 
such  negligence  was  not  actionable  by 
this  plaintiff  if  bis  Injuries  vrere  caused  by 
bis  disobedience  of  an  exlntlng  regulation, 
known  and  agreed  to  by  him,  forbidding 
him  from  going  between  tbe  cars,  under 
any  circumstances,  for  tbe  purpose  of 
coupling  them,  etc.  Tbe  evidence,  bow- 
ever,  tended  to  show  thf^t  there  was  a 
waiver  of  the  regulatfon  by  the  conductor 
in  charge  of  the  train,  and,  lo  view  of  the 
authorities  cited,  and  the  convincing  rea- 
sons given  In  the  opinion,  I  think  that 
Bucfa  a  waiver  was,  fur  tbe  purposes  of 
this  action,  binding  on  the  defendant. 
It  la  apon  this  ground  that  Iconcur  1b  tbe 
dispotftion  made  of  the  appeal. 


(Ill  H.  c.  aw) 
GAWFIELD  V.  ASHEVILLE  ST.  RT.  CO. 
(Snpnme  Conrt  of  North  Oarollna.  Dec.  22, 
1S92.) 

TRUi^AMDiiKTTa  or  Coimsn,  —  Strbbt  lUitr 
WAXS— Injcfbibs  to  Fabsbhqkrs— Inbtrdctioxs. 

1.  Where  plnlntlfri  coonsel  io  liia  ai^-  - 
ment  calls  two  witoessea,  who  bad  testified  that 
plaiotifl'a   character  was  bad.  "wbore-houat 

SlmpL"  it  appearing  that  one  of  the  witnesses 
ad  formerly  been  employed  by  plaintiff,  who 
was  proprietor  of  a  barroom,  oyster  house, 
and  dance  hall,  the  reputation  of  which  was 
bad,  and  the  oOier  had  testified  to  a  conversa- 
tion at  his  own  dinner  table  in  which  tbe  patei^ 
nity  of  a  child  of  plaintiffs  waa  discussed,  Bucb 
comments  by  counsel  do  not  constitute  so  gross 
an  abuse  of  privilege  as  to  entitle  defendant 
10  a  new  trial,  even  tiiougb  the  trial  judge, 
when  appealed  to,  did  not  interfere  to  check 
counsel,  nor  in  his  charge  caution  the  jury  with 
respect  to  these  eommenta.  Shepherd,  G. 
and  Oark,  J.,  dissmting. 

2.  In  BO  action  for  daniBKeB  tot  Injuries 
resaltinsr  to  plaintiff  by  being  thrown  from  de-  . 
fendant  s  street  car.  It  appeared  from  the  tes- 
timony submitted  by  plaintiff  that  she  was  a 
passenger  In  defendant's  open  can  and  had  di- 
rected the  conductor  to  let  her  oflf  at  a  certain 
point,  to  which  he  agreed;  that  at  a  point  be- 
yond her  destination  the  car  stopped;  that, 
two  minutes  after  the  car  had  stopped,  plain- 
tiff, with  her  arms  full  of  bundles,  attempted 
to  alight,  and  In  stepping  down  from  the  first 
to  the  second  step  of  the  car  was  vlolentiy 
thrown  to  the  ground  by  the  sudden  starting  of 
the  car,  and  inured.  The  motorman  and  con* 
ductor  of  the  car  testified  for  defendant  that 
they  did  not  see  plaintiff  fall,  and  that  If  slie 
bad  fallen  they  would  have  seen  it.  Held,  that 
the  court  properly  instructed  the  jury  that  "it 
was  the  duty  of  defendant  to  exercise  care  and 
caution,  and  if  by.  doing  so  when  tbe  accident 
happened,  if  it  did  happen,  it  might  have  been 
averted,  and  it  failed  to  do  so,  the  jury  could 
not  find  plaintiff  guilty  ot  coatribntoty  nedi- 
gence."  ahepherd,  0.  J.,  and  Clark,  X,  oU- 
senting. 

3.  Even  if  plaintiff  waa  negligent  in  fail-  . 
Ing  to  avail  herself  of  the  appltaooes  in  the  car 
to  support  her  in  alighting,  defendant  was 
guilty  of  negligence  in  permitting  the  car  to  be 
started  while  plaintiff  was  alighting,  from  the 
fact  that,  tiia  ntLT  being  an  open  one,  the  con- 
ductor, in  the  exerdse  of  ordinary  care,  coold 
have  seen  plaintiff  and  averted  the  accident. 

4.  A  refusal  by  the  court  to  submit  to  tbe 
Jury  the  question  whether  plaintiff  was  guilty 
of  negligence  by  remaining  In  her  seat  two 
minutes  after  tbe  car  had  stiqiped,  and  then  at- 
tempting  to  alight,  was  proper.  Shepherd,  G. 
J.,  and  Clark,  J.,  dissenting. 

5.  An  instruction  by  tbe  court  that  the 
positive  testimony  introduced  by  plaintiff,  as  to 
the  injury  and  tbe  manner  of  receiving  it,  was 
entitled  to  greater  weight  than  the  negative 
testimony  of  defendant  that  its  servaDts  did 
not  see  it,  was  proper.  Shepherd,  C.  J.,  and 
Clark,  X,  dissenting. 

Appeal  from  superior  conrt,  Buncombe 
county:  Jambs  H.  Mecuuimun.  Judge. 

Action  by  Sarah  CawBeld  aKalnst  the 
Aabevllle  Streec-Ruilway  Company  lor 
personal  injuries.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  AfBrmeil. 

jfTios.  A.  Jones,  F.  A.  Soudley,  and  T.  F. 
Davidson,  lor  appellant.  H.  if.  Carter 
and  Gwlfcerdk  Sdartia,  for  appellee. 

AvBRY,  J.  In  Goodman  v.  Sapp,  102  N. 
C.  483,  9  S.  E.  Rep.  48S.  the  coart  say  that 
a  number  of  oasea  cited,  "and  numerous 
other  antboritles,  settle  the  general  pria- 
elple  that  the  extent  to  wblcb  counsel  may 
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eommeiit  npoo  wltnesaea  and  parties 
must  be  left  ordinarily  to  the  auoDd  dla- 
cretlnn  of  tbe  Judge  wbu  tries  the  case, 
and  this  court  wilt  not  review  hie  discre- 
tion unless  it  is  apparent  tbat  the  Impro- 
priety of  Ronnael  was  gross,  and  calculat- 
ed to  prejudice  tbe  Jury."  The  plaintiff 
bad  introduced  depositions  of  a  dozen 
wltneBsea,  examined  at  the  place  of  her 
former  residence  1&  Kentucky,  all  of  whom 
testified  to  her  good  character.  Iiiubse- 
quently  tbe  depositions  of  lonr  witnesses 
living  in  tbe  same  locality  were  Intro- 
duced for  tbe  defendant.  One  of  these  did 
not  know  ber  general  ctaaracter.'  Another 
was  offered  to  ideotlfy  certain  records  of 
Indictment  against  ber  and  ber  husband 
when  keeping  a  barroom  in  Kentucky. 
But  tbe  witness  whose  deposition  was 
first  offered  testified  to  a  long  dlRrnssion 
between  a  bevy  of  women,  bad  at  his  din* 
ner  table  in  his  presence,  and  witboot  ob- 
jection from  bim,  In  which  tbe  question 
was  wbetber  a  baby  to  which  tbe  plain- 
tiff had  recently  given  birth  resembled  one 
Joel  Jackson.  The  other  witness  testi- 
fied in  sabstance  tbat  when  he  was  atout 
22  years  old  the  plaintiff's  character  was 
bad  for  virtue  and  for  the  house  she  kept, 
bat  yet  tbat  he  worked  with  the  husband, 
presumably  at  bis  own  honae.  where  she 
conducted  tbe  dinrepatable  oyster  saloon 
and  barroom,  with  a  baJl  room  for  rent 
to  any  vbo  would  pay  the  cbargeta,  of 
any  color  or  condition,  on  the  second 
floor.  It  was  when  counsel  tor  the  plaln- 
titr  applied  tbe  epithet  "whore-house 
pimps  to  these  two  witnesses  that  lie 
was  Interrupted,  and  an  appeal  was  made 
to  tbe  court  to  stop  bim.  Instead  of  or- 
dering counsel  todesist,  tbe  Judge  told  him 
to  proceed,  and  did  not  allude  to  tbe  re- 
mark In  bin  charge  to  the  Jury,  or  make 
any  comment  upon  it  |n  their  presence, 
though  tbe  coansel  made  no  reflection  on 
tbe  wltneKses  alter  he  was  Interrupted. 
Tbe  court  was  not  asked  to  give  any  spe- 
cial instruction  to  tbe  Jury  In  respouRe  to 
tbe  matter.  We  think  tbat  under  all  the 
drrumatances  tbe  comments  made  npon 
these  two  wltnesnes  (and  they  could  have 
been  applied  by  the  Jury  to  no  others,  as 
they,  oaly,  testified  directly  that  plainlirfs 
character  was  bad)  did  not  constitute  so 
gross  an  abuse  of  privilege  as  to  take  tbe 
question  of  tbe  propriety  of  checking  coun- 
ael  or  cautioning  the  Jury  nut  of  the  dls- 
cretloD  of  tbe  trial  Judge.  One  of  them 
bad  been  the  employe  of  the  husband,  ac- 
cording to  his  own  arconat,  at  a  house 
known  by  him  to  have  a  bad  reputation; 
the  other  bad  drawn  a  picture  of  tbe  racy 
dinner-table  talk  in  hie  own  household, 
that  Invited,  if  It  did  not  demand,  criti- 
cism from  atalthful  attorney  wboseclleot'B 
character  was  at  stake,  and  was  Im- 
peached only  by  wltneases  who  had  ex- 
posed plareasoweak  In  thelrown  barn.e8s. 
It  was  also  wltbln  the  sound  discretion 
of  the  learned  Judge  who  presided  to  re- 
prove counsel,  and  cause  him  to  desist 
from  further  comment.  If  he  cunsldered  the 
language  used  so  coarse  as  to  be  disre- 
spectful tn  tbe  court.  Nlssen  v.  Cramer, 
104  N.  C.  57ft.  10  a.  E.  Rep.  676. 

Tbe  defendant  requested  the  conrt,  tn 
each  of  two  aspects,  to  Instruct  the  Jury 


tbat  the  plaintiff  would  begotltyof  con- 
tributory negligence  it  -their  findings  should 
correspond  with  these  partlcalar  phases 
of  tbe  evidence.  The  court  complied  with 
both  of  these  requests,  coupled  In  each  la- 
stance  with  tbe  qoallffcation  tbat  it,  not- 
withstanding tbe  neglltfence  of  tbe  plntn- 
tlff,  tbe  defendant  by  the  exercise  of  ordi- 
nary care  and  watchfulness  could  have 
prevented  the  Injury,  they  would  find  that 
it  was  not  attributable  to  want  of  care 
on  her  part.  Conceding  that  shewas  neg- 
ligent If  she  failed  to  aval]  herself  of  such 
appliances  aa  wen  provided  to  support 
her  In  alighting  from  the  car,  or  if  she  at- 
tempted to  get  oir  without  asking  assist- 
ance, and  when  her  bands  were  so  full  of 
bundled  that  It  was  Impossible  for  ber  to 
catch  hold  ol  any  part  of  tbe  car4n  order 
to  avoid  railing,  still  the  car  was  an  open 
one,  with  seats  extending  across  It,  so 
tbat  when  a  passenger  started  to  get  oti 
tbe  conductor  could  at  a  glance  take  in 
the  attuntion.and  it  was  negligence  on  his 
part  11  be  ordered  or  permitted  the  ear  to 
be  moved  when  tbe  plaintiff  was  In  the 
aet  ol  alighting  from  the  step  at  the  end 
ol  the  seat  occupied  by  her.  Nance  v.  Bail- 
road  Co.,  94  N.  C.  61»;  Deans  v.  Railroad 
Co..  107  N.  C.  686,  12  S.  B.  Rep.  77;  Hlnkle 
V.  BaUroad  Co.,  109  N.  C  471 18  S.  £.  Rep. 
884;  Clark  v.  Railroad  Co.,  109  N.  C.  430. 14 
S.  E.  Rep.  48.  We  flud  tbat  a  very  learned 
and  careful  text  writer  has  adopted  tha 
view  (cltlug  SDtborlty  to  sustain  it)  tbat 
where  a  streetcar  Is  standing  at  a  regular 
stopping  place  It  Is  negligence  In  the  con- 
ductor to  order  tbe  ear  to  be  moved  wheo 
a  passenger  is  alighting,  though  the  pas- 
senger  has  made  nu  special  request  to  be 
allowed  to  get  off  at  tbat  point,  because 
by  looking  before  giving  tbe  sienal  or  or- 
der be  understood  the  situation,  and  could 
avoid  the  danger.  The  structure  uf  these 
cars  is  such  as  to  always  make  it  possible, 
by  proper  precaution,  to  see  in  a  moment 
the  position  of  tbe  passengers,  and  wheth- 
er any  one  would  be  endangered  by  a  sud- 
den start.  It  is  not  material  whether  the 
conductor  said,  "Slack  ahead,**  or  gave 
two  taps  on  tbe  bell,  as  WHdd«*lI,-tbe 
motormau,  testified  tbat  he  never  moved 
witbout  such  Hlgnal.lf  in  fact  he  communi- 
cated his  wishes  In  some  way  to  Waddell, 
and  tbe  car  was  suddenly  moved  while  tbe 
plalntm  was  in  tbe  act  of  getting  off  the 
step.  Sudderth,  tbe  conductor,  auio  testi- 
fied tbat  his  motorman  never  move^l  the 
car  witbout  a  signal  from  bim,  that  he 
bad  no  recollection  of  seeing  the  plaintiff 
on  the  night  when  she  snld  that  she  was 
'Injured,  and  that  be  heard  of  no  Injury  to 
any  passenger  on  that  night.  The  plain- 
tiff's testimony,  corroborated  in  the  main 
points  by  Charlea  palley.  is  to  the  effect 
that  she  was  on  the.flrst  step,  and  In  tbe 
act  of  placing  her  foot  on  the  second, 
when  the  car  suddenly  moved,  as  tar  as 
she  heard,  without  a  signal,  and  she  was 
thrown  vIolentl5*  upon  a  brick  pavement, 
Bustalntiig  in  the  fall  tbe  painful  and  per- 
manent Injuries  which  she  described.  The 
witness  Bailey  thought  the  conductor 
said,  "Slack'  ahead,"  which  the  latter  d^ 
nlPs;  but  he  flays  tbat  the  plaintiff  was 
thrown  with  violence  to  tbe  ground,  was 
helped  to  her  feet  by  him,  and  ttaencov- 
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plained  of  serioDS'  Injuries.  If  site  vra» 
thrown  from  tbe  step  by  the  sodden  moT- 
tng  of  the  car  when  ebp  was  on  tbe  steps, 
aud  could  bare  been  seen  by theeundoctor 
If  be  bad  looked  before  girlnf?  orders  to 
move  It,  then  he  mlfcht  by  proper  watch- 
fulness and  care  have  saved  her  harmless, 
notwithstanding  her  own  negllKence.  It 
she  was  thrown  from  the  step  bo  might 
have  seen  and  prevented  It.  and  If  be  did 
not  see  ber  and  prevent  It  be  was  careless. 
Neither  the  conductor  nor  tb.e  motorman 
saw  tbe  plaintiff  fall  at  all,  and  therefore 
tbelr  teHtlroony  as  to  tbe  clrcnmstaocea 
was  based  upon  the  general  rules  that 
govern  tbelr  conduct.  If  she  was  thrown 
from  tbe  step,  as  she  and  Bailey  both 
swear,  and  was  injured  as  others  testified 
that  she  was,  the  employes  of  the  com- 
pany bad  uo  actual  knowledge  of  the  oc- 
currence. Their  testimony  is  to  the  effect 
that  It  could  not  have  happened  as  stated 
by  plaintiff,  because  If  it  so  occurred,  and 
they  had  observed  tbelr  custom,  they 
would  have  seen  It;  and  that  It  could  not 
have  happened  as  nairated,  because  tbe 
account  of  It,  If  true,  Involved  a  departure 
from  roles  to  which  tfaey  always  adhered. 
We  coucnr  with  bis  honor  In  the  opinion 
that  tbe  evidence  as  to  whether  tbe  acci- 
dent occurred  at  all,  on  the  one  side,  was 
poHltive.  and  was  entitled  to  greater 
weight  than  that  adduced  by  tbe  other. 
Tbere  was  no  error  In  reading,  as  be  did, 
from  HeDderson^T.  Crouse,  7  Jones,  (N.  C.) 
fi24.  especially  as  the  conrt  said  In  that 
case  that  **  the  amovmt  of  difference  was  a 
question  for  the  Jary ; "  and  tbe  Jury  doubt- 
less gave  due  consideration  to  the  contra- 
dictory testimony  offered  by  the  defendant. 

The  burden  was  on  the  defendant  to 
abow  contributory  negligence  on  tbe  part 
of  the  plaintiff,  as  setup  In  tbe  answer. 
Tbe  Judge  submitted  tbe  question  raised 
by  the  amended  answer,  whether  tbe 
plaintiff's  negllKence  in  getting  oat  with 
out  availing  herself  ol  the  supports  within 
ber  reach,  and  without  asking  asdiatance 
wben  her  hands  were  fall  of  bundles,  was 
the  dlrectcauseof  her  injury.because  these 
questions  were  fairly  raised  by  the  testi- 
mony on  behalf  of  tbe  plaintiff.  We  do 
not  tblnk  that  there  was  testimony  lu 
support  ot  the  defense  relied  on,  that  on 
the  particular  occasion  referred  to  any  no- 
tice was  given  to  tbe  plaintiff  to  remain  In 
her  seat,  and  If  there  was  testimony  that 
she  remained  in  berseattwo  minutes  after 
the  car  stopped,  before  moving,  she  hav- 
ing been  carried  beyond  tbe  point  where 
the  condnctor  bad  been  directed  and  bad 
agreed  to  put  her  out,  we  do  not  ^hlnk 
that  there  was  such  evidence  of  negligence 
m  stepping  ont  late,  or  in  disregard  ot  a 
notice  to  keep  her  seat,  as  made  It  tbe 
duty  of  the  court  to  snbrnlt  to  tbejury.as 
requested,  the  question  whether  sne  was 
negUgentln  remaining  in  ber  saatt^u  mln- 
ntra.  or  moving  contrary  to  tbe  warning 
of  tbe  conductor.  1'he  Judge  was  not 
bound  to  give  instructions  founded  upon 
mere  conjecture,  arising  out  of  negative 
testimony  in  support  of  a  plea  which  the 
law  required  tbe  defendant  to  sustain  by 
a  preponderance  of  proof.  Tbe  negative 


teetlmonj  was  available  tor  the  parpoM 
ot  contradiction,  but  It  could'  not  positive- 
ly establish  or  tend  to  prove  the  clrcum* 
stances  attending  the  tall  of  the  plaintiff, 
because,  It  it  was  true,  she  did  not  tall  at 
all.  We  have  adverted  to  those  excep- 
tions which  seem  to  have  bsen  pressed 
with  any  degree  of  confidence.  Tbe  others. 
If  it  were  necessary  to  discuss  them  in  de- 
tail, are  we  think  manltbstly  antenable. 
There  la  nu  error. 

Clark,  J.,  {dissenting.)  Tbe  language 
used  by  counsel  in  characterizing  the  wit- 
nesses was  not  supported  by  anything  in 
tbe  evidence.  It  was  calculated  to  de- 
stroy any  credit  wblnta  otberwlao  might 
bave  been  given  totbelrtestlmony.  When 
appealed  to  by  counsel,  the  Judge  merely 
remarked,  "Proceed,"  and  neither  then 
nor  in  hfs  charge  cautioned  the  Jnry. 
This  might  well  mislead  the  Jury  Into  un- 
derstanding the  judge  to  hold  that  tbe 
language  was  unobjectionable.  It  went 
to  tbe  Jury  with  tbe  Impress  of  hia  assent, 
If  not.  iDdeed,  of  his  approbation.  Wben 
tbe  evidence  Jnstlfim  it,  counsel  have  the 
right  to  criticise  In  stroug  terms  the  testi- 
mony, character,  or  bearing  of  wltneseea 
within  legal  limits;  but  it  is  due  tbe  wit- 
neeeea  themselves,  as  well  as  to  the  party 
who  calls  them,  that  they  should  not  be 
assailed  in  abusive  terms,  and  by  groos 
epithets,  when  the  evidence  does  notlnstl- 
fy  the  language  used  In  regard  to  them 
In  aoch  cases  tbe  Judge  should  ez  mero 
moto,  even  If  not  appealed  to,  luterveue 
to  protect  tbe  witness  and  the  party 
whose  cause  Is  damaged  when  the  credit 
of  bla  witness  Is  thus  shaken  without  evi- 
dence. It  Is  true  the  party  cannot  assign 
as  error  the  abuse  of  privilege  bycooasel 
unless  be  object  at  the  time,  and  give  tbe 
Judge  an  opportunity  to  correct  the  mat- 
ter. State  V.  Suggs,  89  N.  C.  627 :  Hudson 
V.  Jordan.  108  N.  C.  10. 12  S.  E.  Rep.  10-29, 
aud  cases  cit>id;  Clark's  Code,  (2d  Ed.)  863. 
But  here  the  matter  was  Instantly  brought 
to  the  attention  ot  tbe  Judgu,  who  not 
only  did  not  intervene,  but  told  tbe  coun- 
Bid  to  proceed.  Courts  are  held  tor  the  or- 
derly. Impartial  Investigation  ot  contro- 
versies, and  wltneeseesbnuldteel  that  they 
are  entitled  there, as  elsewhere,  to  respect- 
ful conaideratlon.  They  are  under  tbe 
protection  of  the  court,  which  should  not 
permit  t,bem  to  be  unwarrantably  as- 
sailed, in  language  calculated  to  wound 
Either  their  reputations  or  their  feelings. 
While  In  such  matters  much  Is  properly 
left  to  tbedlscretlon  ot  tbepmsldlng  Judge, 
the  language  hero  used  was  of  such  u  na- 
ture that  the  refusal  of  the  Judge  to  inter- 
fere when  appealed  to  was  calculated  to 
4}rejadice  tbe  defendant,  (State  v.  Nolund, 
85  N.  C.  576;  Holly  v.  Holly,  94  N.  C.  96.) 
and  should  entitle  it  to  a  new  trial.  (State 
r.  Underwood,  77  N.C.60S.)  I  do  not  con- 
cur as  to  other  exceptions.  Especially  the 
instruction,  in  effect,  that  there  was  no 
evidence  of  contrlbutlve  negligence,  seenu 
to  me  clearly  erroneous. 

Shrphbrd.C.  J.  I  conenr  in  dissmt 

log  opinion. 
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WILLIAMS  et  mL  t.  WALKER  et  aL 
(Sopnme  Court  of  North  Carolina.  Dea 
1882.) 

H&RRtED  WoMBy— Free  Traders— Co:tTET*xcM. 

1.  Under  Code,  S  1827,  proriding  that  a 
married  woman,  to  become  a  free  trader,  shall, 
with  her  hnaband,  rign  a  wrltinK.  atatioff  that 
Rhe,  with  her  hoaband'a  consent,  testified  hj 
his  rignature  thereto,  enters  herself  as  a  free 
trader,  which  writing  shall  be  filed  with  the 
register  of  deeds,  the  rscital  in  a  mortgage,  ex- 
ecuted by  a  married  woman  and  her  hosband, 
that  she  is  a  free  trader,  wUl  not  make  her 
such  where  there  has  not  been  filed  with  the 
register  of  deeds  such  writing  prior  to  the  exe- 
cution of  the  mortgage. 

2.  Under  Code,  S  1834,  providing  that  no 
conTeyance  of  her  real  property  by  a  married 
woman  not  a  free  trader  shall  be  valid  unless 
the  same  be  executed  by  her  and  her  husband,' 
and  her  free  consent  to  snch  conveyance  appear 
by  her  examination  apart  from  her  husband, 
where  a  wife,  not  a  free  trader  and  without 
■uch  privy  examination,  joins  her  husband  in 
the  execution  of  a  mortgage  given  as  security 
for  the  indorsement  by  plaintiff  of  certain 
notes,  the  benefit  of  wuch  indorsement  is  re- 
ceived by  her,  the  mortgage  is  void,  even 
though  plaintifE  was  Induced  to  become  an  !n- 
dorser  by  the  false  and  fraudulent  representa. 
tions  of  the  wife,  made  in  the  presence  of  the 
husband,  that  she  was  a  free  trader,  and  these 
repreaentationa  were  recited  In  the  mortgage. 
Clark  and  MacRae,  JJ.,  dissentiag. 

3.  Under  Code,  S  1834,  where  a  wife,  not 
a  free  trader,  without  suco  privy  examination 
joins  her  husband  In  the  execution  of  a  mort- 
gage as  security  for  the  indorsement  by  plain- 
tiff of  certain  notes,  the  benefit  of  which  in- 
dorsemont  is  received  by  her,  the  execution  of 
the  mortgage  will  not  operate  as  a  lien  in  favor 
of  plaintiff  on  the  mortgaged  lands,  even  though 
plaintiff  was  induced  to  become  an  indorser 
&  tiie  false  and  fraudulent  representations  of 
the  wife,  made  in  the  presence  of  the  husband, 
that  ahe  waa  a  free  brader,  and  these  repre- 
sentations were  recited  in  the  mortgage.  Clartt 
and  MacRae,  JX,  dissenting. 

Cross  appeals  Irom  superior  coort,  Cum- 
berland couDty;  E.  T.  Boykim,  Judge. 

Action  by  W.  A.  Wllllnins,  trustee,  and 
otbera,  against  A.B.Walker  and  A.  B. 
Walker,  administrator  uf  EllzHbeth  Walk- 
er, to  loreclose  a  martsage.  From  a  judg- 
ment lor  plaintiffs  tbere  werecrosflappealti. 
Affirmed  as  to  plaintiffs.  Reversed  as  to 
defendants. 

■  The  complaint  alleged:  '(1)  That  pre- 
vious to  December  27, 1878,  and  nntll  Jan- 
uary 1,  1881,  J.  D.  Williams,  of  Fayette- 
Tille,  K.  M.  Murchlson  and  W.  F.  Sowrey, 
of  New  York  city,  and  G.W.  Williams  and 
D.  B.  Murchlson,  of  WtlmlugtoD,  were  as- 
sociated la  business  lu  Fayetfeville,  N.  C, 
as  partners  under  the  tirm  name  of  J.  D. 
WIUlamB  &  Co.,  and  tbat  on  January], 
1881,  J.  D.  WllllaniB  succeeded  to  tbe  sole 
ownership  of  the  assets,  and  assumed  the 
liabilities,  of  said  firm  of  J.  D.  William's 
&  Co.,  the  other  partners  wltlidrawlng. 
(2)  That  on  December  27, 1878,  the  defend- 
ants, A.  B.  Walker  and  bis  wife,  Ellxabeth 
Walker,  a  Free  trader,  executed  to  said  J. 
D.  Williams  ft  Co.  a  note  for  $3,000,  nego- 
tiable and  payable  at  the  Fayetterllle  Na- 
tional Bank  90  days  after  date,  with  Inter- 
est on  tbe  same  from  maturity  at  the 
rate  of  8  per  cent,  per  annum;  that  said 
lodebtednese  was  tucurred  by  said  Ellaa- 
batli  W^alker  aa  a  Iree  trader,  and  to  secure 


tbe  payment  of  said  note,  "or  any  note  or 
notes  given  In  renewal  or  subslitutlon 
therefor,  or  any  soms  tbat  might  tm  de- 
manded by  way  of  Interest  or  partial  pay- 
ment tbcreon  at  anyrenewal,"  the  defend- 
ants executed  to  w.  N.  Williams,  trustee 
for  said  J.  D.  Williams  &  Co.,  n  mortgage, 
duly  recorded  in  register's  office  of  Cum- 
berland county  on  land  and  personal  prop- 
erty. (8)  That  at  various  times,  and  fn 
various  amounts,  the  defendants  made 
payments  on  the  principal  and  Interest 
due  on  said  bote,  and  noten  given  In  re- 
newal of  aald  note,  until  December  4, 18S7, 
on  which  day  a  note  for  $2,UO0,ln  substlta- 
tlon  for  said  noti>,  payable  to  J.  1).  Wil- 
liams &.  Co.  30  days  after  date,  with  inter- 
est from  maturity  at  8  per  cent,  per  an- 
num, was  given  and  negotiated  at  the 
Fayetteville  National  Bank;  and,  thou^b 
thedefendants  were  notlHed  thataald  note 
was  past  duet  tiiey  made  no  payment  on 
the  principal  or  Interest  due  thereon,  and 
paid  oo  regard  to  said  note,  but  allowed 
tbe  same  to  run  on  In  the  bank  due  and 
unpaid  until  July  K.  1888.  when  J.  D.  Wil- 
liams, sole  partner  Id  tbe  Arm  of  J.  D.  Wil- 
liams &  Co.,  paid  to  WlUlam  Hoske,  cash- 
ier ol  said  Fayetteville  Katlooal  Bank,  the 
Bum  of  $2,077.78.  In  lull  settlement  of  tbe 
principal  and  Interest  due  on  said  note. 
(4)  That  on  March  10, 1979,  J.  D.  WlUIama 
&  Co.  became  indorsers  on  a  note  tor 
$1,200,  due  by  A.  B.  Walker  and  Mrs.  A. 
B.  Walker,  a  free  trader,  at  the  Fayette- 
ville National  Bank,  and  payahle  90  days 
after  date,  with  interest  from  maturity  at 
8  per  cent,  per  annum;  and  to  secure  said 
J.  O.  Williams  &Co.  in  tbdr  Indorsement 
oo  sold  note,  or  any  note  or  notes  there- 
after to  be  given  in  renewal  or  snbtitltu- 
tlon  tor  said  note  of  $1,200,  and  all  ex- 
penses, the  defendants.  A.  B.  Walker  and 
Elizsbeth  Walker,  his  wife,  as  a  sole 
trader,  executed  to  W.  N.  Wllliama,  trus- 
tee for  said  J.  D.  Williams  &  Co.,  a  mort- 
gage duly  recorded  in  office  of  register  of 
deeds  in  Cnmberland  county  on  land.  (5) 
Tbat  said  note  for  $1,200  was  from  time 
to  time  renewed,  and  the  Interest  on  the 
same  paid,  until  January  6, 18S8,  when  a 
renewal  note  for  $1,200,  dated  December  4, 

1887,  became  due,  and,  notwithstanding 
notice,  remained  due  and  unpaid  nntU 
July  5,  1888,  when  J.  D.  Wllllaiha,  as  eole 
owner  of  effects  of  J.  D.  Williams  A  Co.. 
paid  William  Huske.  cashier  of  the  Fay- 
etteville National  Bank,  In  settlement  of 
said  note  and  Interest  from  January  6. 

1888.  the  sum  of  $1,246.66.  (6)  That  defend- 
ants have  never  paid  W.  N.  Williams,  trus- 
tee, nor  to  J.  D.Williams,  any  part  of  said 
sums  of  92,077.78and  $1,240.66.  but  the  sam 
of  93.324.44  remains  due  and. payable  to  J. 
D.  Williams,  and  the  defendants  refuse  to 
pay  the  same. 

The  defend  a  nts,  ane  wering  tbe  com  pla  Int 
of  plalotlffs,  say :  (1)  That  as  to  the  al- 
legations contained  In  article  1  of  same 
they  have  no  knowledge  or  Information 
sufficient  to  form  a  belief.  (2)  That  the 
alleKutlona  In  article  2  of  same  are  true, 
except  the  allegation  that  Elliabetta  Walk- 
er was  a  free  trader  at  the  time  of  the  exe- 
cution of  the  notes  and  conveyances  there- 
in described,  wblch  allegation  laexpreiisly 
denied;  and  It  Is  farther  denied  that  the 
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iDdebtednesa  ipoken  of  and  referred  tu  In 
Bald  article  was  Incurred  byautd  Elizabeth 
Walker  as  a  free  trader;  and  delendants 
deny  that  aald  mortgages  or  trust  deeds 
were  duly  executed  or  rogletered.  (3) 
Tbattbey  admit  the  allegations  contained 
In  article  8  of  same,  except  that  allegation 
wblcb  states  tbat  on  tbe  5th  day  of  Jnly, 
1881.  J.  D.  Williams,  sole  partner  In  the 
firm  of  J.  D.  Williams  &  Co.,  paid  to  Wil- 
liam llnske,  cashier  of  tbn  Fnyetterille 
National  Bank,  tbe  sum  of  92,077.78  in  fnU 
Mttlement  of  the  principal  and  interest 
doe  on  said  note,  of  wbleta  they  hare  do 
knowledge  or  Information  anfflrlent  to 
form  a  belief.  (4)  That  tbe  allegations  In 
article  4  of  same  are  true,  except  the  alle- 
gation that  Elizabeth  Walker  did  any  act 
whatever  In  regard  to  the  premlaen  as  a 
"free  trader"  or  n  "sole  trader,"  which  Is 
expressly  denied,  and  defendants  say  that 
said  mortgage  has  never  been  dnly  exe- 
cuted or  roistered.  (5)  Tbnt  the  allega- 
tions In  article  5  of  same  are  true,  except 
tbe  allegation  that  on  the  &th  day  of  July, 
18S8,  J.  D.  Williams,  as  sole  owaer  of  ef- 
fects of  J.  D.  Williams  &  Co.,  paid  William 
Hmke,  cashier  of  tbe  Fayettevllle  Nation- 
al Bank, in  settlement  of  note  and  Interest 
from  Janoary  6,  1888,  the  sum  of  f 1.246.66. 
of  which  they  have  no  knowledge  or  In- 
formation BUfflelent  tn  form  a  belief.  For 
a  farther  answer  the  defendants  say:  (1) 
That  Elizabeth  Walker  Is,  and  has  been 
from  March  23,  1874,  a  married  woman, 
and  unable  to  contract  without  the  writ- 
ten asaent  of  her  husband,  or  to  convey 
real  estate,  withontan examination  taken 
privately,  separately,  and  apart  from  her 
said  busbaDcl  or  any  other  person,  as  de- 
fendants are  advised  and  believe,  and  that 
she  la  not  liable  In  la  w  lor  said  debts;  that 
said  trusts  or  mortgages  are  Invalid,  and 
of  none  effect.  (2)  Tbat  her  private  ex- 
Hminatluxi  baa  never  been  taken  upon,  or 
lu  relation  to.  any  of  tbe  conveyances  set 
forth  or  retired  to  in  idalntlff'seomplafnt, 
and  that  the  real  estate  mferred  to  In  said 
eonveyaocea  Is  her  own  separate  estate 
held  for  her.  (8)  Tbat  defendants  have 
.  paid  un,  and  npon  account  of,  the  Indebt- 
edness set  forth  In  plaintiff's  complaint, 
the  sum  of  f4,262  of  principal  and  Interest. 

H.  McD.  Robinson  nnd  T.  H.  Sutton,  for 
plain  tins.  N.  W.  Ray  and  Batcbelor  A 
Devereux,  for  delendanta. 

BuRWRLL.  J.  This  caase  was  before 
this  conrt  at  September  term,  1890.  upon 
an  appeal  by  Mrs.  Elizabeth  Walker, 
which  appeal  was  dismissed  because  the 
order  appealed  from  was  interlocutory. 
107  N.  C.  m,  13  8.  E.  Kep.  48.  Since  that 
dlHrnisaal  o(  her  appeal,  Mrs.  Elisabeth 
Walker  has  died,  and  the  a<lralnlBtrator  of 
her  estate  and  her  heir  at  law  have  been 
made  parties  defendant  In  bor  stead.  The 
reference  which  was  directed  by  tbe  Inter- 
locatury  order  from  which  Mrs.  Walker  ap- 
pealed, as  above  stated,  was  had,  excep- 
tions to  the  referee's  report  were  filed  and 
considered*  and  a  flanl  Judgment  was  ren< 
dored  at  Janoary  terra,  1892,  of  the  snpe- 
rlor  conrt  erf  Cnroberland  county,  from 
which  Jndgmoit  both  the  plalntlffsand  de- 
Itendants  appealed  to  this  court.  The  rec. 
ords  filed  In  these  appeals  are  volamluous, 


and  many  exceptions  were  taken  by  the 
parties  during  the  long  progress  of  tbe 
cause;  bat  tbe  decision  of  two  questions, 
wblcb  are  presented  Ineach  of  the  "cases." 
seems  Hufflcient  to  dispose  of  the  matter 
DOW  before  us. 

1.  The  plalntlth)  contend  that  Elisabeth 
Walker, who  was  the  wife  of  A.  B.  Walker, 
was  a  free  trader"  at  the  time  she  exe- 
cuted tbe  mortgages,  tbe  foreclosure  of 
wblcb  is  the  relief  demanded  in  tbe  cnm- 
plaiot.  They  admit  tbat  no  such  certifi- 
cate as  la  provided  tor  In  section  1S27  of 
tbe  Code  was  ever  registered  In  the  offlco 
of  the  register  of  deeds  for  Cumberland 
county,  where  she  resided;  bat  they  Insist 
that  she  was  a  "free  trader"  at  that 
time,  because  the  mortgages  set  out  la  the 
complaint  recited  tbat  itbe  was  a  free 
trader,  and  tbe^^e  mortgages  were  signed  by 
herand  her  husband,  and  wereduly  proved 
by  the  subscribing  witness  and  regiatBred; 
and  on  the  trial  they  Introduced  other 
mortgages,  executed,  probated,  and  regis- 
tered in  like  manner,  and  containing  the 
same  recital,  to  wit,  tbat  she  was  a  "free 
trader."  They  further  contend,  as  we  nn 
derstand  the  record,  that  Inasmuch  as  they 
had  produced  two  wltnpsses  (Mcllvary 
and  Campbell)  who  testified,  the  defend- 
ant objecting,  that  they  were  very  firmly 
Impressed  with  tbe  belief  that  Mrs.  Walker 
was  a  free  trader,  and  they  thought  they 
had  seen  her  "free-trade  papera"lnthereg- 
Ister's  otfice,  (at  what  date  they  couh^ 
not  tell,)  but  had  searched  the  register's 
books  and  could  find  no  such  paper  regis- 
tered, tbe  jury  should  have  been  allowed 
to  pass  upon  tbe  issue  whether  or  not  she 
was  a  free  trader.  The  Code  (section  1827) 
provides  that  **a  married  woman.  In  or- 
der to  become  a  free  trader,  shall  sign 
with  her  husband  a  writing  In  the  follow- 
ing or  some  equivalent  form :  'A.  B.,  of  tbe 
age  of  twenty-one  years  or  upwards,  wife 

of  C.  D.,  of  eonnty,  with  bis  consent. 

testified  by  his  slniatnre  hereto,  enters 
herself  as  a  free  trader  from  thedateol  the 
registration  hereof.   Signed,  A.  B.  C.  D. 

Witness:  B.  F.  Registered  this  day 

of  ,  18—.'  The  said  writing  may  be 

proved  by  the  subscribing  witness,  oi 
acknowledged  by  the  parties,  before  any 
officer  authorized  to  take  the  probate  o! 
deeds,  and  shall  be  filed  and  registered  In 
tbe  office  of  the  register  of  deeds  for  the 
county  In  which  tne  womau  proposes  to 
have  her  principal  or  only  place  of  busi- 
ness." And  section  1828  is  as  follows: 
"From  tbe  time  of  tbe  registration  of  the 
writing  mentioned'  In  the  preceding  sec- 
tion the  married  woman  therein  men- 
tioned shall  be  a  free  trader,  and  author^ 
Ised  to  contract  and  deal  as  It  she  were  a 
fyme  sole."  It  seems  plain  that  theexeea 
tlon  of  deeds  by  a  married  woman  and  bei 
husband.  In  which  Is  recited  the  state- 
ment that  she  Is  a  freetrader,cannot  have 
the  ellect;  to  make  her  such.  That  would 
not  be  a  compliance  with  the  terms  of 
tbe  statute.  Tbe  protection  which  cover- 
ture affords  to  a  married  woman,  so  care- 
fully provided  by  the  laws  of  tbe  state,  as 
Interpreted  by  this  court,  should  not  be 
taken  away  from  her,  nor  should  she  be 
allowed  to  lay  It  aside,  except  opon  strict 
compliance  with  the  statutes  enacted  tor 
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her  safety.  II  the  deed  or  mortgajee 
of  a  married  woman,  which  recites  that 
she  Ib  a  "free  trader,*  when  in  tact  Hbe  Is 
not,  is  to  be  eftectaal  to  convey  her  real 
estate,  provided  her  basband  Joins  in  the 
execution  ot  the  Instrument  and  It  Is  reg- 
istered, thoofch  there  la  no  privy  exam- 
iuatlou  ot  the  wife,  apon  the  theory  that 
the  registration  of  sncb  a  paper  is  a  suffi- 
cient compliance  with  the  law  both  to 
make  her  a  free  trader  and  to  convey  her 
land,  there  woald  be  broken  down  all  the 

grotecllon  now  afforded  to  A-oias  covert 
y  the  requirement  that  tbelr  deeds  shall 
divest  them  of  their  real  estate  only  when 
they  have  executed  such  deeds  In  the  man- 
ner prescribed,  and  nnder  privy  examina- 
tion by  one  ot  the  ofBcera  designated  for 
thai  purpose.  No  *free-trade  papers"  o( 
Mrs.  Walker  were  ever  registered ;  mo  the 
witnesses  said.  They  testified  that  they 
thought  they  had  seen  sneb  papers;  had  a 
firm  impraaalon  that  they  had  aeen  them. 
Such  uncertain  statements  should  not  have 
been  received  as  evidence  that  such  papers 
ever  existed.  Wn  therefore  conclude  that 
Mrs.  Elisabeth  Walker  was  not  a  free 
trader  at  the  time  of  the  execution  ot  the 
mortgage  set  out  In  the  complaint,  or  at 
any  other  time,  so  far  as  the  record  In  this 
cause  shows.  There  was  therefore  no  er- 
ror in  his  honor's  Ins  traction  to  the  ]nry 
that  they  should  say.  by  their  answer  to 
the  second  issue,  that  Mrs.  Walker  was 
not  a  free  trader  at  the  time  the  mort- 
gages were  executed. 

2.  The  question  next  to  be  considered 
Is  one  of  much  more  importance.  The  jury 
found.  In  response  to  the  fifth  and  sixth 
Issues,  that  the  plaintiff  John  D.  Williams 
was  induced  to  become  Indorser  for  the 
defendants  by  reason  of  the  false  and 
trandulent  representotlon  of  Mrs.  Eliza- 
beth Walker,  and  that,  both  to  said  Wil- 
liams and  to  the  public  generally,  she 
represented  herself  to  beatree  tradnr  at  the 
time  of  the  execution  of  the  mortgagee 
which  the  plalutlfiB  are  endeavoring  to 
enforce.  Upon  these  facts,  the  plaintiffs 
contend  that  the  plalntin  John  D.  Wil- 
liams was  entitled  to  have  a  lien  declared 
In  his  favor  on  the  land  of  Elizabeth 
Walker,  described  In  the  mortgages,  to  tbe 
ext*^nt  of  the  sums  he  had  been  com- 
pelled to  pay  out  as  her  indorser  on  the 
notes  set  uut  In  those  mortgages.  A 
&me  covert  not  a  free  trader  can  be  di- 
Teated  of  her  title  to  her  real  estate,  under 
the  laws  of  this  state,  only  by  the  deed  ot 
her  husband  and  herself  executed  in  proper 
form,  she  being  privily  examined  separate 
and  apart  from  her  husband,  according 
to  tbe  terms  of  the  statute.  Bepeated 
decisions  of  this  court  are  to  that  effect. 
It  Is  sufficient  to  cite  the  recent  case  ot 
Farthing  v.  Shielda,  106  N.  C.  289, 10  S.  K 
Rep. 908.  Intbatcaseit  was  said:  "What- 
ever may  be  the  rulings  in  other  states, 
^and  they  are  admitted  to  be  In  hopeless 
conflict,)  we  prefer  to  adhere  to  the  prin- 
ciple, so  often  declared  by  thid  court,  that 
a  married  woman,  as  to  her  statutory  sep- 
arate property,  Is  to  be  deemed  a  .  feme 
sole  only  to  the  extent  of  the  power  con- 
ferred by  tbe  constitution  and  laws  cre- 
ating tbe  same.  Holding,  as  we  do,  that 
her  power  to  charge  aocb  separate  estate 


by  an  engagement  in  the  nature  ot  a  con- 
tract la  measured  and  limited  by  her 
power  to  dispose  ot  the  same.  It  must 
follow  that  if  the  wife,  with  the  written 
consent  ot  her  husband,  liad  expresKly 
charged  her  statutory  ueparate  real  estate, 
it  would  have  been  of  no  avail  without 
privy  examination.* 

In  order  to  overcome.  It  possible,  this 
obstacle  in  the  way  of  their  recovery 
against  the  land  nf  Mrs.  Walker,  the 
plaintiffs  strenuously  Insist  that,  by  rea- 
son of  thefrandnlent  and  false  representa- 
tions mads  by  her,  as  found  by  the  Jury, 
she  was  estopped  to  deny  tbe  plalntitt  a 
right  to  a  lien  on  the  land  for  the  pur- 
poses set  out  in  the  mortgagee.  In  Scott 
V.  Battle.  86  N.  C.  184,  RorFiN,  J.,  says: 
"There  can  grow  no  fraud  out  of  the  con- 
tract of  a  married  woman.  It  stands 
upon  its  own  strength,  both  In  law  and 
equity.  It  periect,  then  well  and  good;  It 
Imperfect,  it  la  an  absolute  nullity,no  mat- 
ter upon  what  consideration.  And,  as  aafd 
in  Towles  v.  Fisher,  77  N.  C.  488,  no  one 
can  reasonably  rely  apon  tbe  contract  of 
a  married  woman,  or  on  representation 
as  to  her  intentlun,  which,  at  best.  Is  lo  the 
nature  of  a  contract,  and  by  which  he 
must  be  presumed  to  know  that  she  Is  not 
legally  bound ;  and  It  Is  only  In  tbe  case  of 
a  pare  turt,  altogether  diaconneeted  with 
a  contract,  tbat  any  estoppel  against  ber 
can  operate."  It  Is  to  be  noted  that  the 
plaintiffs  are  not  endeavoring  by  this 
action  to  compel  the  ibme  dWendant,  a 
married  woman,  to  surrender  property 
that  she  has  acquired  by  fraud,  or  to  fol- 
low a  fund  which  she  has  obtained  by 
fraudulent  representations,  and  to  subject 

{>roperty  In  which  she  has  invested  the 
nnd  so  acquired  to  tbe  payment  of  tbe 
debt  which  she  contracted  when  she  ob- 
tained It;  but  their  contention  fs  that  her 
false  and  fraudulent  representation  aa  to 
her  capacity  to  make  the  contract  estops 
her  from  asserting  ber  incapacity  to  con- 
tractln  that  form.  Tbe  law  for  good  rea- 
son has  Uxud  limits  to  her  capacity  to  con- 
tract, especially  as  to  her  statatory  sep- 
arate real  estate,  and  no  representations 
on  her  part,  however  false  and  fraudulent, 
can  have  the  effect  of  enabling  her  to 
evade  these  limitations.  To  hold  other- 
wise would  be  to  introduce  Into  our  law 
an  entirely  new  system  of  the  convey  ancea 
of  tbereal  estate  ot  /bmea  covert.  Drnry  v. 
Foster,  2  Wall.  24;  Bieh.  Mar.  Worn.  §  499. 
It  Is  true,  as  Is  said  In  Bart  v.  Hart,  109 
N.  C.  368,  13  3.  E.  Hep.  1020,  that  "the  law- 
abhors  fraud,  aod  will  not  help  any  per- 
son to  take  advantage  ofandbave  ben- 
efit of  it;"  and  this  principle  was  in  tbat 
case  applied  to  a  feme  covert.  But  neither 
that  case,  nor  any  of  the  cases  ulted, 
(Bums  V.  Mcaregor,90  N.  C.  223;  Walker 
V.  Brooks,  99  N.  C.  907.  6  S.  £.  Bep.  68; 
Loftln  V.  Croflsland,  94  N.  G.  76:  Boyd  v. 
Turpln,  Id.  137,)  sustain  the  position  that 
the  false  and  fraudulent  representations 
of  a  married  woninn  as  to  ber  capacity  to 
contract  estops  her  from  asserting  ber 
legal  incapacity  so  to  do. 

^It  a  married  woman  executes  a  convey- 
ance ot  land  in  ber  maiden  name,  and 
dates  U  hack  to  a  time  before  the  mar- 
riage, this  transaction,  however  Irandn- 
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leotly  Intended*  doee  not  pass  the  land  b; 
estoppel."  BiBb.  Mar.  Worn.  5  489.  "If  a 
legal  Incapacity  can  be  removed  by  a 
fraudulent rbpresentatlon  o(  capacity, tbeo 
the  legal  lucapacUy  will  have  only  a  moral 
bond  or  force,  which  le  abaard. "  Keen  v. 
Coleman.  3d  Pa.  St.  299,  cited  by  Mr. 
I!lBhop  In  section  489.  "So  If  a  temecovert, 
reciting  by  hur  deed  that  Bho  is  a  J^me 
sole,  grant  an  Immunity,  tbis  Is  a  void 
grant,  and  she  Htaall  not  be  concluded  by 
this  recital."  Brlnetrar  v.  Chaffln,  8  Dev. 
108.  **  The  true  rale  aeems  to  be  thia:  the 
contract  of  a  person  nnder  dlaabiUty  can- 
not be  made  good  by  estoppel.  Thus,  It  a 
married  woman  entered  Into  an  agreement 
(which,  being  made  by  a  married-  woman, 
is  void)  for  the  sale  of  real  estate,  the  cir- 
cumstance that  the  purchaser  went  Into 
possession  under  the  contract  and  made 
valuable  improvements  with  the  consent 
and  encouragement  of  the  Ame  would  not 
operate  to  estop  the  tatter,  because,  as  no 
remedy  could  possibly  be  had  upon  the 
void  contract,  ic  would  be  against  the  pol- 
icy of  the  law  to  allow  the  same  result  to 
be  reached  tbroogb  the  Indirect  medium 
of  an  estoppel.  Nor  would  the  case  of  the 
purchaser  be  made  any  better  If  the 
woman  had  represented  herself  to  be  sole. 
Such  a  representation  could  amountto  no 
more  than  a  covenant  that  she  was  sole, 
and  bercoverture  would  rendersucha  cov- 
enant, as  well  as  all  others,  void."  Bisp. 
Eq.  (4tb  Bd.)|298.  "A  married  woman 
conld  not  do  by  acts  In  pals  what  she 
could  not  do  by  deed.  Sbf^  could  not  by 
ber  own  act  enlarge  her  legal  capacity  to 
convey  an  estate."  BIgelow,  Estop.  (3d 
Kd.)  p.  610.  These  principles,  announced 
by  these  high  authurities,  are  no t  in  conflict 
with  that  other  principle  so  tersely  stated 
by  Chief  Justice  Smith  In  Walker  v.  Brooks, 
90  N.  C.  207.  6  S.  E.  Rep.  68:  "It  fcover- 
tnre]  affords  no  shelter  or  protection  for 
fraud ;"  and  by  Chief  Justice  Mbuhimun  In 
Burna  v.  McGregor,  90  N.  C.  222:  "The 
constitution  and  the  statute  wisely  ex- 
tend  large  andcarefol  protection  and  safe- 
guards to  married  women  in  respect  to 
tbeirrights  and  property,  but  It  Is  no  part 
of  their  purpoRe  to  permit,  thueta  less  help, 
oneof  them  toperpetrateafrand.if  by  pos- 
sibility, under  some  sinister  influence,  she 
should  attempt  to  do  so.  It  would  be  a 
reproach  upon  the  law  It  such  a  thing 
could  happen.'"  The  sterling  honesty  of 
these  great  jurists  was  outspoken  in  their 
emphatic  rejection  ol  the  proposition  that 
the  law  they  so  much  loved  would  allow 
any  one,  tbme  covert  or  not,  to  retain 
property  acquired  by  fraud,  nr  to  hold 
the  title  to  property  while  repudiat- 
ing the  obllgRtion  to  pay  the  purchase 
money;  and  his  accurate  knowledge  of  the 
decisions  of  this  court,  and  appreciation  of 
the  fact  that  it  was  bis  duty,  as  It  Is  ours, 
not  to  be  governed  by  what  to  our  pecul- 
iar senses  may  seem  equitable  and  right 
to  tbe  particular  case  before  us,  but  to  ad- 
here to  the  established  rules  ot  law.  In- 
duced the  latterln  the  same  case(page225) 
to  say :  "It,  however,  one  under  acontract 
not  binding  on  her  sell  property  to  a  mar- 
ried woman,  that  shall  be  consumed  or 
dlspf»Bed  of  Id  some  way,  so  that  he  can- 
not rencb  it.  If  she  chousea  to  disaffirm  ber 


contract,  and  not  pay  the  purchase  mon- 
ey, the  creditor  must  pay  the  penalty  ot 
bis  folly  in  the  Iobs  uI  hie  debt."  In  Tnur^ 
berv.  La  Boque,  106  N.C.  801,11  8.  E.  Bep. 
460,  It  Is  said:  "The  wife  cannot  subject 
her  separate  reol  estate  or  any  interest 
therein  to  any  lien,  except  hy  deed,  In 
which  the  husband  Joins,  with  privy  ex- 
amination, as  prescribed  by  Ispw,  and  she 
will  not  be  allowed  to  do  indirectly  what 
tbe  law  prohibits  hertromdolngdlrectly." 
II  the  money  acquired  by  Mrs.  Walker  by 
reason  othertrand  Is  In  the  bands  of  ber 
administrator,  or  If  there  Is  In  his  poiises- 
slon,  or  In  tbe  poseesalon  ot  her  heirs,  any 
property  purchased  by  her  with  thla  mnu- 
ey,  in  whole  or  In  part,  the  law.  In  its  ab- 
horrence ot  fraud,  will  speedily  correct  the 
wrong  tbat  has  been  done,— Edwards  v. 
Culbertson.l^S.  E.  Rep.  2S8,  (at  this  term ;) 
but.  If  that  money  had  been  consumed, 
tbe  plaintiffs  are  remediless. 

We  therefore  conclude  (I)  tbat  there 
was  noevldencethat  Mrs. Elisabeth  Walk- 
er was  a  tree  trader  at  the  time  ot  tbe  exe* 
cation  of  tbe  mortgages  set  out  in  tbe 
complaint ;  (2)  that  those  mortgages  as  to 
ber  are  void  and  of  no  effect ;  (8)  that  tbe 
plaintiff  John  D.  Wnilams  is  not  entitled 
to  have  an  equitable  lien  on  the  land  ot 
Mrs.  Elizabeth  Walker,  described  In  said 
mortgages,  for  theaums  paid  out  byhlmas 
ber  surety  or  tndorser.  From  tbeseconclu- 
slons  it  follows  tbat  all-  exceptions  of  tbe 

{dalntltts  to  his  bonor*H  charge,  so  far  as 
t  related  to  the  second  Isssue,  are  over- 
ruled. There  was  no  error  in  the  charge 
as  to  that  issue.  The  fifth  and  sixth  Is- 
sues should  not  bave  been  submitted  to 
the  Jury,  as  their  findings  on  these  Issues 
can  have  no  effect  upon  tbe  rights  of  the 
parties.  The  Judgment  sfaoald  bave  de- 
clared that  tbe  plaintiffs  neither  had,  nor 
were  entitled  to  bave, any  lien  on  tbe  land 
of  Elisabeth  Walker,'and  that  aa  to  ber 
administrator  and  heirs  at  law  the  action 
bedismlssed.  As  itappears  that  the  plalu- 
tlffa  contend  tbat  some  of  tbe  tracts  ot 
land  conveyed  in  the  mortgages  were  tbe 
property  of  tbh  delendant  A.  B.  Walker, 
and,  if  Bu,  the  pl^ntifta  bave  a  Hen  thereon 
which  may  be  enforced  in  this  action,  the 
cause  la  remanded,  that  proceedings  may 
t>e  had  against  tbe  defendant  A.  B.  Walk- 
er as  plaintiffs  may  be  advised.  In  plaln- 
tlffs'  appeal,  no  error;  In  defendants*  ap- 
peal, error. 

MacRab,  J.,  dissents. 

Clabk,  J.,  idissentiBg.)  In  this  ease  tbe 
late  chief  Justice  prepared  an  elaborate 
opinion  for  the  court,  holding  that  there 
was  error.  Mr.  Justice  Davis  was  under- 
stood to  concur  in  tbat  disposition  ot  the 
case,  but  be  was  called  home  by  Indisposi- 
tion before  the  opinion  of  the  cbiet  justice 
was  ready  to  be  filed.  HIb  subsequent 
death,  followed  Boon  by  the  death  of  tbe 
chief  Justice  himself,  by  the  change  in  the 
personnel  ot  the  court  now  leaves  me,  to- 
gether with  Mr.  Justice  MacRab,  in  a  mi- 
nority. Ifeelthat  no  good  can  be  sub- 
served by  an  elaborate  dlsattnt.  T  Will 
merely  observe  tbaf  though  u  married 
woman,  unless  9  free  trader,  cannot  con* 
vey  ber  land  except  by  deed  with  privjr 
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flxaralnatloD  and  the  written  asaent  of 
her  husband,  yet  nrheu.aa  In  this  case,  at^e 
ezecDted  a  deed,  but  without  her  privy 
exaiDlnatlon  being  taken,  to  Indemnify 
one  who  wlttaoat  any  benefit  or  consldera- 
tlun  to  himself  was  induced  to  sign  as  her 
surety  Dpou  representatlona  which  tbe 
jury  find  were  (alaely  and  fraudulently 
made  that  she  was  a  Iree  trader,  such  rep- 
resentations being  made,  too,  in  the  pres- 
ence cf  the  husband,  and  recited  iu  tbe 
deed,  this  should  serve  every  purpose  of 
tbe  privy  examination.  It  was  clearly  the 
voluntary  act  and  deed  ot  the  ibme  de- 
fendant, since  It  is  found  as  a  fact  that  it 
was  execnted  wtth  a  false  and  fraudulent 
purpose  to  deceive.  There  were,  too,  the 
assent  and  participation  of  the  husband. 
Under  such  clrcumstanRes  the  feme  defend- 
ant is  not  entitled  to  the  protection  ot  the 
law  against  the  valid  claim  for  reimburse- 
ment of  the  person  she  deceived  by  tbe 
conveyance  execnted  by  her,  and  by  whose 
money  thus  procured  she  ba^  been  bene- 
fited. Before  she  can  invoke  the  aid  of 
the  court  to  invalidate  the  deed,  ur  be 
heard  to  deny  that  she  was  a  free  trader 
as  butb  verbally  and  in  tbe  deed  Itself, 
with  the  concarreoee  ot  her  husband,  she 
asserted  herself  to  be,  she  should  be  com- 
pelled to  refund  the  money  obtained  upon 
tbe  faith  of  such  fraudulent  conveyance. 
Rights  of  third  parties  not  havlnft  Inter- 
vened, If  tbe  conveyance  is  defective,  the 
feme  covert  should  now  be  decreed  upon 
the  findings  of  fact  by  the  jury  to  execute 
n  deed  with  privy  examlnatloD*  unless  the 
plalntlH  Is  reimborsed. 


(90  Oa.  B90) 

MACKENZIE  t.  FLANNERT  et  al. 
(Sivreme  Court  of  Georgia.  Nov.  21,  1S92.) 

FukBCLOSUltB  or  LAMDLOEU'a  IjIBM— ScrFlOIBNCT 

or  Affibavit  —  BxcnnoNB  to  AuuiToa'B  Rs- 

TOBT—  TaUL  BT  JUBT  —  JUKiaDlOTIOM  OT  AO- 

niTOB— Usnai— Rhvibw  on  Appeal  —  Pbeb  of 
Auditor. 

1.  Where  to  an  affidavit  to  foreclose  a  land- 
lord's Ueo  for  BTipplies  nnder  sections  1978, 1091, 
of  the  Code,  the  defendant,  in  addition  to  bis 
counter  affidavit,  01ed  an  equitable  plea,  in 
which  be  set  up  other  matters  of  account  be- 
tween  the  plaintUh  and  himself,  not  arising  from 
the  ration  of  landlord  and  tenant,  and  prayed 
for  a  general  accoontint:,  for- the  canoellation  of 
certiiu  deeds,  and  the  delivery  of  collateral  se- 
curities,  and  for  an  injunction,  and  the  appoint- 
ment of  a  receiver  and  an  auditor,  and  the  plain- 
tiffs filed  an  eqnitaUe  answer  to  this  plea,  and 
all  matters  of  account  involved  were  referred  to 
an  auditor,  the  case  was  changed  from  an  ordi- 
nary statutory  proceeding  to  enforce  a  land- 
lord's lieu  into  an  eqnitame  proceeding,  and  the 
mode  of  trial  as  to  the  whole  was  not  le^al,  but 
eouitable.  Consequently,  where  exceptions  of 
law  and  fact  were  filed  to  the  findings  of  the  au- 
ditor, it  was  not  the  right  of  either  party  to  have 
the  exceptions  of  fact  tried  by  a  Jury,  but  it 
was  the  duty  of  the  judge,  nnder  the  act  of  Oc- 
tober 10,  1885,  to  examine  the  report  of  the  au- 
ditor, and,  if  it  did  not  appear  to  him  that  error 
had  iiecn  committed,  to  approve  the  report,  and 
dismiss  the  exceptions,  and  have  a  verdict  taben 
in  accordance  with  the  findings  of  the  auditor. 

2.  "Hie  jurisdiction  of  the  auditor  was  not 
confined  to  matters  involved  in  the  proceeding  to 
enforce  a  landlord's  li^  the  whole  case  in  the 
matter  of  accounting,  as  presented  by  the  plesd- 
ings,  having  beoi  submitted  to  him. 

8>  The  pnq^  lemedy  to  enforce  a  landlwd's 


lien,  nnder  section  1978  of  the  Code,  for  sup- 
plies furnished.  Is  that  prescribed  in  section 
1^1«  and  not  a  distress  warrant;  and  under  the 
lattw  section  the  affidavit  to  foreclose  the  Ilea 
may  ha  made  before  the  ordinary  of  the  county. 

4.  After  the  auditor  had  made  his  findings 
and  filed  his  report  as  to  the  matters  of  ac~ 
count  between  uie  parties,  including  the  claim 
set  up  in  the  affidavit  to  foreclose  a  landlord's 
lien,  and  the  judge  had  approved  the  report,  and 
i^smissed  the  exertions  thereto,  there  was  no 
error  in  the  refusal  of  the  court  to  dismiss  the 
affidavit  for  want  of  proper  averments,  nor  in 
the  refusal  to  allow  the  defendant  to  amend  his 
counter  affidavit  by  alleging  that  any  indebted- 
ness of  any  kbid  due  the  plaintiffs  was  due 
them  as  cotton  facton,  and  not  as  landlords. 
Nor  did  the  court  err  in  refusing  to  allow  him  to 
amend  the  counter  affidarit  by  alleging  that  all 
indebtedness  of  every  kind  dne  the  olaintiffs  at 
the  date  of  the  counter  affidavit  had  since  been 
paid  off  and  discharged  from  collections  made 
by  them  of  collateral  secorities  placed  in  their 
hands  to  secure  such  Indebtedness,  there  being 
no  suggestion  of  any  payment  after  the  investi- 

fation  before  the  auditor.  If  any  payments 
ave  t>een  realized  since  the  report  of  the  audi- 
tor, they  may  be  credited  on  the  decree,  as  pro- 
vided by  his  r^ort. 

5.  To  take  8  per  cent,  interest  In  advance 
1^  way  of  discount  on  short  loans  In  the  usual 
and  ordinary  course  of  business  Is  not  usurious, 
under  section  2050  of  the  Code,  if  the  contract 
be  in  writing,  but  if  it  is  not  in  writing  no  high- 
er rate  than  7  per  cent,  can  be  taken. 

6.  A  contract  by  which  one  of  the  parties 
agrees  to  ship  to  the  other,  who  is  a  cotton 
ractor  and  commimion  merchant,  a  certain  num- 
ber of  bales  of  cotton  within  a  stipulated  period, 
or,  in  default  thereof,  to  pay  to  the  other  one 
dollar  per  bale  for  every  bale  short  of  that  num- 
ber, is  not  per  se  usurious. 

7.  The  evidence  taken  before  the  auditor, 
and  by  reference  made  a  part  of  his  report,  not 
having  been  sent  up  in  the  record,  this  court 
cannot  determine  that  the  court  below  erred  in 
overruling  exceptimis  of  fact  to  the  auditor's  re- 

fiort,  nor  in  overruling  exceptUnis  to  findings  ot 
aw  the  correctness  of  wUim  depends  lUKW  the 
existemce  of  particular  facts  wluch  might  have 
been  establlsued  by  the  evidence. 

8.  Damages  for  an  excessive  levy  made  in 
the  statutory  proceeding  referred  to  the  auditor 
as  a  part  of  the  subject-matter  of  accounting 
arose  ex  delicto,  and  were  not  a  proper  element 
to  be  embraced  in  the  account  taken  by  the  au- 
ditor. 

0.  Unless  the  fees  of  the  auditor  have  been 
fixed  by  agreement  of  the  parties,  it  Is  proper 
for  the  court  to  render  a  judgment  in  fala  favor, 
fixing  his  compensation,  and  determining,  ac- 
cording to  its  discretion,  in  what  proportion  It 
shall  be  oaid  by  the  respective  parties,  or  wheth- 
er the-  wnole  diail  be  paid  by  one  of  the  parties. 
Code,  r4204. 

10.  >S'here  a  petition  is  filed  on  the  cqultr 
side  of  the  court,  praying  a  general  acconntine 
between  the  parties,  and  the  matter  is  referred 
to  an  auditor,  he  may  find  a  balancff  in  favor  of 
the  defendant  without  any  special  prayer  in  his 
pleadings  for  a  decree  in  his  behalf.  Hence, 
where  the  defendant  in  a  statutory  proce<'ding  to 
foreclose  a  landlord's  lieu  for  supplies  filed,  in 
addition  to  his  coun:ter  affidavit,  an  equitable 

filea  praying  for  a  general  accounting,  and  offer- 
Qg  to  do  equity,  and  to  pay  the  landlord  what- 
ever might  be  found  to  be  due  him,  the  auditor 
could  find  a  balance  in  favor  of  the  landlord, 
without  any  prayer  in  tiis  pleadings  for  a  decree 
in  bis  behalf. 

11.  Where  a  sole  defendant  In  a  proceeding 
at  law  files  an  cqoitable  plea,  and  in  the  same 
seeks  an  accounting  between  the  plaintiffs  and 
a  firm  of  which  he  alleges  himself  to  be  the  sole 
member  having  a  substantial  interest  In  its  as- 
setH.  and  tbe  accounting  is  had,  a  finding  by  the 
auditOT  of  a  balance  against  the  firm  may  be 
treated  as  a  finding  against  this  one  pattnsr. 
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n^fT  de  firm  nBine  as  bis  own  oame;  ftnd  a 
decreft  mar  b«  had  according,  althoosh  the 
other  member  of  th«  firm  ii  not  a  putr  oefMre 
the  court. 
(SrUatma  by  the  Ooott.) 

Error  from  superior  court,  Bnrfce  conn- 
tj;  H.  C.  RoNET,  JudfCP. 

Action  by  Jolin  Flaoaery  A  Co.  against. 
JaD>eB  H.  Mackenzie  to  foreclose  a  land- 
Ittrd'H  tlen.  Defendaat  filed  an  equltablo 
defense,  and  the  case  was  relerred  to  an 
auditor.  Motions  to  recommit  the  au- 
ditor's report,  to  disapprove  It,  and  set 
the  ease  for  a  taenrluff  before  a  Jorj,  were 
OT«rruled,  and  defendant  bringi  error. 
Affirmed. 

Lovett  A  Uavta  and  F.  B.  Miller,  tor 
plaintiff  In  error.  J.  J,  Jones  A  i>oa,  P. 
P.  JoboatoD,  and  J.  R.  Lamar,  tor  defend- 
ants in  error, 

SiMMOKS,  J.  On  September  211,  I8M, 
John  Flannery  ft  Co. filed  thelraffldavlt  to 
fnretiose  a  landlord's  special  lien  against 
J.  H.  Mackpnsle  for  supplies  furnished, 
amoontlDg  to  91,S19.6S.  To  the  execu- 
tion issaed  upon  this  affidavit  the  defend- 
ant Interposed  a  coonter  affidavit,  npon 
the  ground  that  the  plaintiffs  bad  no  lien 
against  biro  as  landlords.  Ob  October  4, 
iKMt.  the  defendant  filed  also  an  equitable 
fiefenee  In  w hlch  be  alleged,  among  other 
thintfs,  that  In  18S7  be  did  business  with 
thepialntins  as  hlscommlsstnn  merchants, 
they  furnishing  him  large  amounts  of 
money  and  hesblpplngthem  largenmounls 
of  cotton,  to  be  disposed  of  on  his  ac- 
count: that  in  April,  1888,  henottOed  them 
that  he  had  formed  a  copartnership,  and 
thereafter  the  account  would  be  run  In  the 
firm  name  of  J.  H.  Mackenzie  ft  Co.,  and 
that  the  plalnllfls  accordingly  transferred 
to  the  account  of  his  said  Arm  the  balance 
then  claimed  as  due  bythedefendant;  that 
this  firm  dissolved,  and  theaffalrs  between 
It  and  the  plaintiffs  remained  nneettled, 
and  that  Its  business  and  accounts  had 
been  assigned  and  transferred  to  the  de 
fendant  Individually,  by  consent  of  the 
plaintiffs; .  that  the  deeds  under  which 
the  plaintiffs  claimed  to  be  landlordsgrew 
oat  of  these  transactions,  having  been 
given  them  by  the  defendant  only  to  se- 
cure the  debts  of  the  firm;  that  the  debts 
were  nanrlous,  and  tbe  deeds  void,  and  the 
pinintiib  were  not  bis  landlords;  that 
the  transactions  in  qucKtlon  ran  through 
several  years,  and  amoouted  to  several 
hundred  thonsands  of  dollars;  and  that 
upon  a  proper  accounting  the  defendant 
would  owe  the  plaintiffs  nothing.  He 
prayed  an  Injnnctlon  against  the  plain- 
tiffs and  tlie  sheriff;  that  the  sherltT  be  ap- 
pointed receiver  of  the  personalty  levied 
on,  and  of  the  securities  pledged  by  the 
defendant  to  the  plaintiffs;  that  an  au- 
ditor be  appointed  to  ascertain  and  decide 
upon  the  Just  Indebtedness  due  by  the  de- 
fendant. If  any,  a  fnll  acconnting  and  set- 
tlement being  prayed  for;  that  the  deeds 
mferredtobedeclaredvoldfnrwBnt  otcon- 
BlderaHon  and  for  asury;  and  that  the 
collateral  notes  In  the  hands  of  the  plain- 
tiffs be  delivered  to  the  defendant,  unless 
the  same  be  found  necessary  to  pay  a  Just 
claim  against  blm,  and.  it  necessary,  they 
be  credited  to  him  at  their  11*06  value. 


He  offered  to  do  equity  and  to  pay  or  se- 
core  to  plaintiffs  what  he  might  iustly 
owe  them;  and  stated  that  If.  upon  a 
Just  accounting,  it  should  be  shown  that 
bets  indebted  to  tbe  plaintiffs  $18,000»  he 
is  wining  tbat  the  land  shall  stand  as  se- 
curity (or  tbat  sum,  or  if  the  Indebtedness 
be  not  so  much,  for  whatever  amount 
may  be  due,  according  to  a  contract  pro- 
posed by  the  plaintiffs,  which  Is  set  out 
elsewhere  In  tbe  plea.  He  prayed  tbat  the 
land  embraced  In  the  deeds  nnder  wblcli 
the  plalntllfs  claimed  as  landlords  be  de- 
creed to  he  his  property  If,  upon  a  full  and 
fair  accounting,  It  should  beshuwn  that 
he  had  paid  the  plaintiffs  by  the  transfer 
of  other  property,  and  by  collections  from 
other  soorees.  He  also  prayed  Judgment 
against  tbe  plaintiffs  for  Illegal  levies  made 
in  the  proceeding  to  enforce  their  Hen  as 
landlords.  Upon  Cbteeqnltabledefensetba 
Judge  granted  a  rule  to  show  cause  wby 
the  relief  prayed  for  should  not  be  granted. 
The  plalntlfb  made  a  response,  and  on  a 
hearing  It  was  ordered  that  tbe  prayer  for 
Injunction,  receiver,  and  tbe  appointment 
of  an  auditor  be  refused.  In  their  answer 
tbe  plaintiffs  replied  In  detail  and  at  con- 
siderable lencrth  to  tbe  allegations  of  the 
defendant's  plea,  and,  amonx  other  things, 
stated  that"  the  amount  of  plalntllAi'  claim 
and  the  correctness  thereof  against  J.  H. 
Mackenzie  ft  Co.  have  been  admitted  In 
writing  by  the  defendant,  and  the  balance 
now  due  the  plaintiffs  Is  $11,877.78,  besides 
Interest,  and  sucb  attorneys'  Ices  as  they 
may  hereaftei'  be  oitltled  to  charge  under 
the  eontroet,  on  collecfclon  of  balance  due.  * 
Tbe  case  was  afterwards  referred  to  an 
auditor,  and  the  auditor  made  his  report, 
which  appears  at  length  In  tbe  record: 
but  the  evidence  which  was  Introduced  be- 
fore blm  Is  not  a  part  of  the  record  In  this 
court.  To  this  report  the  defendant  filed 
a  number  of  exceptions,  dividing  them 
Into  matters  of  law  and  errors  of  fact. 
The  defendant  moved  to  recommit  the 
case  to  the  auditor  for  report  on  two 
grounds,  and,  subject  to  this  motion,  to 
disapprove  the  report  as  a  whole,  and,  If 
not  diaapproved  as  a  whole,  to  sustain 
the  exceptions  of  law  thereto,  and  ti>  set 
tbe  case  down  tor  a  hearing  before  a  Jury 
at  the  next  term  as  to  the  exceptions  of 
fact.  All  these  motions  were  overruled, 
and  tbe  court,  after  bearing  argument  on 
the  exceptions,  disapproved  and  dismissed 
them,  and  sustained  and  approved  the  re- 
port as  a  whole.  To  these  rulings  the  de- 
fendant excepts,  and  assigns  error  In  this 
court.  The  defendant  further  excepts  to 
the  overmllng  of  his  motion  to  set  aside 
the  order  allowing  fees  to  the  auditor;  to 
the  overruling  of  his  motion,  made  at  the 
final  hearing,  to  dismiss  tbe  plaintiffs' 
affidavit  of  foreclosure  as  void  process, 
on  several  grounds;  and  to  the  disallow- 
ance, at  the  same  time,  of  an  amendment 
to  the  counter  affidavit.  Cnder  the  di- 
rection of  theconrt  the  plaintiffs  proceeded 
to  a  Jnry,  and  to6k  a  verdict  In  accord- 
ance with  the  andltor's  findings,  upon 
which  the  court  entered  a  decree,  making 
the  verdict  the  decree  of  the  court;  and 
to  this  action  also  the  defendant  excepts. 
In  addition  to  tbe  amount  of  the  claim 
•et  up  In  tbe  proceeding  to  foreclose  a  lien 
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aa  landlords,  to  wit,  $1,819.68.  besides  lo- 
terPHt*  aod  attorneya'  lees,  a  balance  of 
98,278.72  was  {oond  againat  thedetendant, 
as  the  balance  due  by  Maokensle  &  Co.. 
and  by  the  defendant  as  a  member  of  that 
firm,  for  wblcb  jadKment  waa  rendered 
against  the  defendant:  and  it  was  directed 
that  the  Judgment  for  the  last-named 
amount  be  credited  wltb  the  proceeda  of 
such  collaterals  lemalnlaa  la  the  bands  ot 
tbe  plaintiffs  to  secore  tfiis  Indebtedness 
aa  had  been  collected  since  the  heariUf?  be< 
(ore  the  auditor,  with  Interest  to  the  date 
of  Judgment  on  the  rerdlct,  and  such  aa 
might  afterwards  be  collected,  to  be  cred- 
ited as  soon  as  collected.  The  deeds  at- 
tacked by  the  defendant  were  found  and 
decreed  to  be  absolute  and  valid  conrey- 
ancea. 

1.  It  was  complained  thAt  the  defendant 
was  denied  bis  right  to  a  trial  by  Jury  of 
the  Issues  ot  fact  raised  by  his  exceptions 
to  the  auditor's  report,  and  that  the  ac- 
tion of  the  court  In  directing  a  verdict  was 
erroneous,  not  withstand  lag  tbe  statute  of 
Uctober  16,  1S86,  which  declares  that  It 
shall  be  tbe  duty  of  the  Judge  to  examine 
tbe  report,  and,  if  It  does  not  appear  that 
error  has  been  committed,  be  shall  ap- 
prove the  report,  and  dismiss  the  excep- 
tions, and  a  verdict  shall  be  taktsn  In  ac- 
cordance wltb  the  flndingfl  of  the  auditor. 
Acts  1885,  p.  98.  It  was  Insisted  that  the 
court  erred  In  applying  to  tlie  case  tbls 

EroTlslon  of  the  act,  because  It  has  been 
eld  DDConstitutlnnal,  except  as  to  equity 
cases,  and  because  this  is  not  an.  equity 
case,  but  merely  "a  proceeding  on  the  law 
side  ot  the  eoart  with  an  equitable  de- 
fense.* Dndonbtodly,If  this  had  remained 
merely  **a  proceeding  on  the  law  side  ot 
the  cuurt,"the  defendant  would  hare  been 
entitled  to  have  tbe  issues  of  fact  passed 
npon  by  a  Jary,  notwithstanding  this 
statute.  Poallain  r.  Brown,  80  Ga.'SO,  5 
S.  E.  Rep.  107.  But  by  his  equitable  plea 
a  complete  change  In  tbe  nature  of  the 
case  was  effected.  It  became  as  much  a 
cause  in  equity  as  It  he  had  Instituted  a 
separate  proceeding  for  equitable  relief. 
Tbls  plea  was  not  merely  a  defense  to  the 
statutory  proceedlog,  and  its  purpose  was 
not  confined  to  the  defeat  ot  that  proceed- 
ing. It  brought  before  the  court  matters 
outside  of  the  scope  ot  such  a  proceeding, 
and  Boiieht  tbe  adralniatration  of  relief 
wblcb  could  be  granted  only  in  tbe  exer- 
cise ot  tbe  equitable  powers  ot  the  court. 
It  was  a  petition  for  injunction,  and  the 
appointment  of  a  receiver,  tor  an  account- 
ing and  an  auditor,  tor  tbe  cancellation  ot 
deeds,  the  return  of  collateral  security, 
etc. ;  and  as  a  basis  tor  tbls  relief.  It  set 
op  transactions  antecedent  to  tbe  amount 
sued  on,  extending  through  a  period  of 
several  years  before  the  i-elation  of  land- 
lord and  tenant  was  claimed  to  have  be- 
gun, and  the  inveatlgattoo  ot  which  re- 
quired an  examluation  Intoonmeroua  and 
compHeated  matters  of  mutual  account. 
Involving  many  thonsands  of  dollars. 
The  Introduction  of  this  plea  led  to  re- 
sponsive pleadings  by  the  plain  tlltB.  in 
which  was  set  up,  among  other  things,  a 
claim  for  a  balance  doe  them  by  Mackenzie 
ft  Co.  of  911,377.7s,  besides  the  91,819.(t3 
claimed  aa  due  by  the  defendant  fur  sup- 


plies furnlsbed  him  as  tenant.  The  defend- 
ant,  moreover,  offered  to  "do  eqdlty,  and 
pay  or  secure  to  the  plaintiffs  what  hs 
may  Justly  owe  them,  and  stated  that 
"It,  upon  a  Just  accounting,  It  should  be 
shown  that  he  Is  Indebted  to  the  plaintiffs 
918,000,  he  Is  willing  that  tbe  laud  shall 
stand  assecnnty  for  that  sum,"  etc.  Un- 
'der  these  pleadings  the  claim  of  91,819.68 
aoagbt  tobeentorcsd  in  thestatutory  pro- 
ceeding  bcicame  merely  a  subsidiary  factor 
in  the  general  accounting,  which  aceuuiit- 
ing  was  granted  in  theezerdae  ol  the  equi- 
table powrs  ot  tbecourt  as  a  mode  of  ad- 
ministering the  relief  appropriate  to  the 
whole  case  as  made  by  the  pleadings.  The 
auditor  asted.  therefore,  us  the  arm  ot  a 
court  of  chancery,  and  tbe  case,  aa  pre- 
sented to  thecnurt  upon  the  consideration 
of  his  report,  was  clearly  a  case  In  equity. 
It  follows  that  the  court  below  did  not 
err  lu  applying  to  tbe  case  the  provisions 
of  the  act  of  1885,  which  has  been  held 
unconstitutional  only  as  to  eases  at  law- 
As  to  its  eoustitutlunallty  as  applied  to 
equity  easea,  no  qnestlon  has  been  raised. 
In  support  of  the  contention  that  tbe 
case  should  have  been  treated  as  legal, 
rather  than  equitable,  reference  was  made 
to  the  "Uniform  Procedure  Act' of  1887, 
(Acts  1887,  p.  64.)  This  act,  however,  doea 
not  go  to  tbe  length  of  abolishing  all  dis- 
tinction between  legal  and  equitable  reme- 
dies and  relief  and  tbe  modes  ot  adminis- 
tering them.  Except  in  providing  that 
both  kinds  shall  be  applied  for  by  one 
form  uf  petition,  and  may  be  administered 
by  the  court  in  one  and  the  same  proceed- 
ing. It  leaves  tbe  mode  of  trial  as  to  each 
nnchauged.  The  purpose  ot  the  act  was 
to  enable  parties  to  approach  tbecourt  aa 
a  single,  Instead  of  a  dual,  torum,  and  by 
a  uniform  mode  of  procedure,  whether  the 
rellel  sought  was  legal  or  equitable,  and 
to  enable  tbe  conrcon  tbetrlalof  any  civil 
case,  to  "give  eltect  to  all  the  rights  ot  the 
parties,  legal  or  equitable  or  both,"  and 
apply  such  "remedies  or  relief,  legal  or 
equitable  or  both,  in  favor  ot  either  par- 
ty, as  the  nature  ot  tbe  case  may  allow  or 
require."  It  did  not  enrtall  any  of  the 
Judsa's  powers  aa  chancellor.  It  tbe  case 
was  one  In  which,  before  the  adoption  of 
this  act,  he  could  administer  relief  without 
a  Jury  to  try  thb  is«ine8  of  fact  upon  which 
the  relief  depended,  tbe  act  did  not  de- 
prive him  of  that  power.  As  to  the  effect 
ut  similar  statutes  as  construed  lu  other 
statefl.  see  Bliss, Code  P1.9S  4,5,10;  1  Pom. 
Eq.  Jur.  (Ed.  1893.)  S  854.  And  as  to  trial 
by  Jury,  where  legal  and  equitable  relief 
are  sought  In  the  fame  proceeding,  see 
CogsweU  V.  Railroad  Co.,  105  N,  T.  819, 11 
N.  E.  Rep.  618;  Bergman  v.  Railway  Co., 
(Super.  N.  T.)  l4  N.  T.  Supp.  884. 

2.  The  order  ot  reference  says :  "As  the 
case  Is  largely  a  matter  of  account,  It  la 
ordered  that  the  case  be  referred  to  an 
auditor  for  determination. "  ITnder  tbta 
order  the  whole  case  in  the  matter  ot  ac- 
counting, as  presented  by  the  pleadings, 
was  submitted  to  him.  Tbe  defendant,  as 
we  have  seen,  prayed  tor  a  general  ac- 
conntiug,  aod  to  this  end  prayed  also  the 
appointment  of  an  auditor.  This  general 
accounting  was  bad,  and  the  defendant 
was  heard  before  tbe  auditor,  and  Intro- 
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doced  evMniee  a«  to  an  the  mattevB  lo- 
volved.  .  After  the  awlttor  bad  filed  bis  re- 
port, flncllng  a  balance  upon  the  general 
accounting  In  addition  to  tbe  $1,819.68 
claimed  In  tbe  proceeding  to  enforce  a 
landlord's  lien,  tbe  defendant  mored  that 
the  report  be  recommitted  lor  correction 
and  further  finding,  upon  tbe  fcround  that 
tbe  auditor  bad  ejieeeded  his  Jurisdiction 
In  finding  as  to  any  other  matter  of  ec- 
count  than  tbe  claim  made  in  tbeloreclo- 
aare  proceeding.  It  Is  clear  that  tbecoart 
did  not  err  in  overruling  this  motion. 

S,  4.  The  exceptions  to  the  overruling  of 
the  defendant's  motion,  made  at  the  final 
bearing,  to  dismiss  the  affidavit  of  foreclo- 
Bare,  and  tu  tbe  disallowance  at  the  same 
time  of  an  amendment  to  tbe  counter  affl- 
flavlt,  are  ruled  upon  In  the  third  and 
fourth  beadnotee  to  tbla  opinion. 

6-7.  Tbe  evidence  takeu  before  tbe  audi- 
tor, and  by  reference  made  a  part  uf  his  re< 
port,  not  having  been  sent  up  in  the  rec- 
ord, this  court  cannot  determine  that  the 
eonrt  below  erred  In  overruling  exceptions 
of  fact  to  tbe  auditor's  report,  nor  in 
oTermlIng  exceptions  to.  findings  of  law 
tbe  correctness  of  which  depends  upon  the 
existence  of  particular  facts  which  might 
bare  been  established  by  the  evidence.  It 
Is  Incumbent  upon  the  party  complaining 
to  show  error.  We  must  assume,  there- 
fore. In  tbe  absence  of  any  clear  showing 
to  tbe  contrary,  that  the  flndlnj^  of  the 
auditor,  as  approved  by  tbe  court  below, 
were  correct.  Wltboot  tbe  evidence  upon 
-which  the  report  was  based,  we  cannot 
determine  that  the  auditor  erred  in  finding 
that  the  deeds  attaclced  by  the  defendant 
were  what  they  appeuron  tbelrlace  to  be, 
— absolute  conveyances,  and  not  merely 
aecarity  for  a  debt.  Nor  can  we  deter* 
mine,  without  reference  to  the  evidence, 
whether  .the  tailing  of  8  per  cent.  Interest 
In  advance  by  way  of  discount  was  usuri- 
ous. Eight  per  cent,  was  legal  If  agreed 
upon  In  writing.  (Code,  S  2050;)  and  it  Is 
well  settled  that  tbe  taking  of  Interest  In 
advance  on  short  loans  In  the  usual  and 
ordinary  course  of  business  Is  not  nsurl- 
ons,  if  tbe  Interest  reserved  does  not  ex- 
ceed the  legal  rate.  Tyler,  Usury .  155, 166. 
Nor  have  we  any  means  of  ancertalnlng 
whether  the  con  tract  to  pay 'shortage  "on 
cotton,  stated  In  the  sixth  beadnote,  was 
Intended  as  a  coverfor  usury.  Such  a  con- 
tract Is  nut  per  Be  usnrloos.  After  a  care- 
ful examination  of  the  able  and  elaborate 
report  of  the  auditor,  we  have  failed  to 
discorer  error  In  any  of  tbe  nnmwons 
findlnjEB  npon  wblcb  error  Is  aastgned. 

8.  The  auditor  properly  declined  to  con- 
sider a  claim  for  damages  BTialng  ex  delicto 
from  an  alleged  excessive  levy  la  the  fore- 
closure proceeding.  Such  damages  were 
not  a  proper  element  to  be  embraced  in 
the  account  taken  by  the  auditor. 

D.  It  was  complained  that  the  coart 
erred  In  assessing  against  the  defendant 
the  entire  amount  of  the  auditor's  fee  In 
advance  of  tbe  verdict  of  the  ]ury,  from 
whom  a  recommendation  would  have  been 
claimed  to  apportion  the  amount.  Un- 
der section  4204  of  the  Code  It  was  within 
the  discretion  of  the  court,  there  being  nu 
agreement  between  the  parties  as  to  tbe 
aadlto>*a  fee,  to  fix  bis  compensation, 


and  to  determine  -in  what  proportion  It 
should  be  borne  by  tbe  respective  parties, 
or  whether  tbe  whole  of  It  Hhonld  be  paid 
by  one  of  them. 

10.  Where  a  petition  Is  filed  on  the  equi- 
ty side  of  tbe  court,  praying  for  a  general 
accounting  between  the  parties,  Rud  the 
matter  Is  referred  to  an  auditor,  he  may 
find  a  balance  in  favor  of  tbe  defendant, 
without  any  special  prayer  in  his  plead- 
ings for  a  decree  In  his  behalf.  Qoldtbwalt 
V.  Day.  149  Mass.  186.  21  N.  E.  Bep.  359;- 
Wyattv.  Sweet,  4S  Mich.  539, 12N.  W.  Rep. 
692  and  13  N.  W.  Rep.  626.  And  see  Pull. 
Accts.  156,  166:  Mltf.  &  T.  Eq.  PI.  ft  Pr. 
( Ed .  1878, }  p.  215 ;  Seton ,  Decrees,  (let  A raer. 
from  4th  Eng.  Ed.  1884,)  431,  434;  1  Amer. 
ft  Eng.  Enc.  Law,  1016.  The  defendant  In 
this  case  having  prayed  a  general  aeconnt- 
Ing,  and  offered  to  do  eaalty,  and  to  pay 
the  plaintiffs  whatever  oalance  might  be 
found  to  he  due  them,  the  auditor  could 
find  a  balance  In  favor  of  the  plaintiffs,  al- 
though there  was  no  prayerln  th^r  plead- 
ings for  a  decree  In  their  behalf. 

11.  Tbe  exception  to  tbe  Qndlng  against 
Mackenxle  &  Co.,  on  the  ground  that  Mac- 
kensle  only  -was  a  party  to  the  case,  Is 
ruled  upon  In  the  eleventh  beadnote. 

12.  The  aftirmance  of  the  main  bill  of  ez- 
centiona  renders  It  unnecessary  to  oon- 
slder  the  cross  bill  of  Flannery  &  Go. 

Judgment  affirmed. 


(87  8.  C.  E<2) 

JACKSON  et  aL  r.  MERCHANTS'  HOTEL 
ASS'N. 

(Supreme  Court  of  South  OaroUoa.  Nov, 
18, 1892.) 

SiSTBBSB  FOH  RbXT  — ISale  OF  MOBTGAGBD  CRAT- 

TEL9— Rights  of  Moktoaoee. 
Where  properlr  subject  to  a  prior  chattel 
mortgage  is  seized  and  sold  under  ^  distress  war- 
rant for  rent,  the  mortgagee  has  no  cause  of  ac- 
tion for  the  proceeds  of  such  sale,  his  remedy 
imng  against  the  prop^ty  in  the  hands  of  the 
punutasers,  who  take  subject  to  the  mortgage. 
Faynnger  v.  Shumpard.  1  Bailey,  287.  fcllowed. 

Appeal  ffom  common  pleas  clrcnlt  court 
of  Spartanburg  county;  T.  I>.  Withbs* 
SPOON.  Jamss  F.  iKLAB.and  J.  H.  Hudson, 
Judges. 

Action  by  Ell  H.  Jackson,  N.  W.  McDer- 
mld,  and  W.  E.  Butler  against  tbe  Mer- 
chants* Hotel  Association,  J.  Watklns 
Lee,  and  Stanyame  Wilson,  as  assignee  of 
J.  Watklns  Lee.  From  a  Judgment  for 
plaintiffs,  tbe  Merchants'  Hotel  Associa- 
tion appeals.  Reversed. 

Tbe  grounds  of  defendanfa  appeal,  re- 
ferred to  In  tbe  opinion,  and  upon  which 
tbey  asked  a  reversal  of  tbe  decree,  are  as 
follows: 

"(1)  Because  his  honor,  Judge  Hddshn, 
erred  In  overruling  defendants*  demurrer, 
and  holding  that  tbe  complaint  did  state 
facts  sufficient  to  conetUute  a  cause  of 
action.  (2)  In  overruling  defendants*  de> 
murrer,  and  holding  that  there  was  no 
misjoinder  of  causes  of  action.  (3)  Be- 
enuse  his  honor.  Judge  Izlar,  erred  In 
flnding  that  tbe  defendants,  In  selling  tbe 
property  of  Lee,  sold  first  enough  to  pay 
off  their  prior  mortgage,  and  tbe  balance 
under  their  distress  warrant,  and  because 
of  similar  error  In  Judge  Withbbspooh'b 
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decree.  (4)  In  boldlpK  that  plaintiffs 
conld  require  defendants  to  account  for 
whatever  bblatice  remained  of  the  tsoods 
after  paying  defendants'  prior  murtgaxe, 
without  flret  uccountluK  theniselvee  to  de- 
fendants for  their  rent  debt,  Juat  as  the 
mortgagur  would  have  been  required  to 
do  If  he  were  seeking  an  acvountlng.  (5) 
In  not  finding  that  defendantH' claim  for 
rent  waa  a  prior  Hen  to  plalntlffB' mort- 
gage on  the  goods.  (6)  In  Quding  that 
.ptaintUfs  were  entitled  to  a  peraunal  Judg- 
ment against  the  defendunts,  and  in  nut 
holding  that,  If  they  were  entitled  to  any 
relief  at  all,  it  should  be  tu  a  aale  fur  fore* 
c'losDre  of  the  property  embrarad  In  their 
mortgage,  and  because  of  similar  error  In 
Judge  Withbuspoon's  decree.  (7j  In  find- 
ing that  plalntina  were  entitled  to  judg- 
ment for  eight  hundred  dollars,  unless  de- 
fendants, could  show  that  part  of  the 
property  whh  purchased  subsequent  tu 
execution  of  plaintiffs'  mortgage,and  that 
said  sum  should  only  be  reduced  to  the 
value  of  the  goods  so  proven  to  have  been 
rabsequeiitly  bought;  thus  casting  on  de- 
fendants the  burden  of  showing  what 
goods  were  not  mortgaged,  wlien  plain- 
tiff8  should  have  been  required  to  show 
what  guods  were  mortgaged  to  them,  and 
should  not  have  been  allowed  Judgment 
for  any  other  goods.  (8)  In  not  finding 
what  sam  defendants  owed  each  of  the 
plaintiffs  Boparately,  If  they  owed  them  at 
u)l,  and  ordering  Judgment  accordingly, 
and  because  of  similar  error  In  Judge 
Withbkbpoon's  decree.  (9j  Because  his 
hunor,  Judge  Witrf:rbpoo.n,  erred  In  bus- 
In)?  his  findings  as  tu  the  amount  and 
value  of  goods  bought  subsequent  to  May 
23, 1885,  on  part  of  the  testimony  of  J. 
Watbins  Lee,  and  rejecting  the  balance  ut 
his  and  other  testlrauny  favorable  to  de- 
fendant. (10)  In  not  finding  that  there 
wpre  other  articles  sold  that  were  not  on 
hand  at  execution  of  plaintiffs' mortgage 
beMdes  those  In  Lee's  statement  adopted 
by  hira  and  the  master.  (11)  lb  finding, 
without  saffldent  evidence,  that  one  half 
of  certain  goods  bought  by  Leeafter  May, 
1885,  were*  gone  at  time  of  sale,  and  that 
the  other  half,  with  other  goods  bought 
after  said  date,  only  brought  twenty-five 
percent,  of  cost  price  at  the  sale;  all  of 
which  spprars  by  statement  appended  to 
master's  report.  (12)  In  not  applying  the 
same,  or  something  like  the  same,  rule  to 
tbe  goods  that  were  bought  prior  to  May, 
1885,  and  in  not  concluding  therefrom 
that  there  were  not  more  goods  left  at  the 
time  of  the  sale  than  enough  to  pay  defend- 
ants* prior  mortgage.  (13)  In  not  finding 
the  amount  of  goods  bonght  between  Oc- 
tober, 18S&,  and  the  sale,  when  the  testi- 
mony was  uncontradicted  that  goods 
were  bought  during  said  time,  and  In  not 
■nstalnlng  defendants*  exception  to  the 
master's  report  as  to  this  matter,  and  re- 
committing the  cause.  (14)  In  not  finding 
that  much  of  the  property  found  by  the 
master  tn  have  been  on  hand  May  33,1885, 
was  not  aufflclently  described  In  plaintiffs 
mortgage  to  be  bound  tbereby,and  In  nut 
finding  that  said  mortgage,  as  to  such 
property,  was  indefinite  and  void.  (15) 
In  not  sustaining  Che  defendants*  excep- 
tion to  the  master*!  report,  which  com- 


plains that  tbe  master  should  havesub- 
mttted  a  schedule  of  tbe  articles  mort- 
gaged, and  tbe  price  they  brought  at  the 
sale.  (16)  In  not  finding  that  the  carpets 
bought  by  Lee  after  May,  IHSo,  brooghC 
more  than  fifty  per  cent,  of  cost  at  the 
sale,  and  In  not  modifying  the  master's 
report  accordingly." 

Bomar  &  Simpson  and  NIebola  A  itooiVt 
lor  appellants.  StaDjurae  WUaon,  tor  re- 
spondents. 

McIvBR,  C.  J.  The  defendant  Lee,  be- 
ing engaged  In  carrying  on  the  hotel  batii- 
nesa  in  the  Merchant^'  Hotel,  which  he 
bad  leased  from  the  corporation  Icnown 
sHthe  Merchanis'Hotel  Association, iipar^ 
tanburg.  S.  C,  on  tbe  Sd  day  of  April,  1885, 
executed  a  chattel  mortgage  In  favor  of 
HelnltHh  &  Howden,  on  all  the  personal 
property  then  being  used,  or  tlmreafter  to 
he  used,  In  carrying  on  said  hotel.  On  the 
:^d  May,  l88o,  tbe  said  Lee  executed  an- 
other mortgage  "upon  tbe  cbattels  then 
being  In  the  same  botel,"  to  secure  tbe 
payment  of  four  notes,  one  of  which  waa 
payable  to  the  plaintiff  Jackson,  two  to 
the  plaintiff  McDermid,  and  the  remaining 
one  to  the  plaintiff  Butler.  On  tbe  1st 
day  of  February,  18S7,  the  hotel  associa- 
tion Issued  a  distress  warrant  for  the  rent 
of  the  hotel— $i)2U— for  the  year  18S6,  and 
seized  all  the  personal  property  then  In 
the  hotel,  una,  having  purchased  the 
senior  mortgage,  advertised  said  prop- 
erly for  sale  under  It,  as  well  as  under 
the  distress  warrant,  on  the  17tb  March, 
1H87.  After  having  sold  a  sufficient 
amount  of  property  to  satisfy  the  senior 
mortgage  and  the  expenses  of  the  selsnre 
and  sale,  the  said  botel  association  pro- 
ceeded to  sell  the  balance  of  the  property 
under  the  dietress  warrant,  and  received 
the  proceeds  of  fuch  sale.  Thereupon  tbe 
plalntiffH  brought  tills  action  against  said 
hotel  association,  culling  upon  them  to 
account  for  the  full  value  of  the  property 
so  sold  In  excess  of  the  amount  due  on  tbe 
senior  mortgage.  Tbe  ddeudaut  aaaoci- 
atlon  demurred  to  the  complaint  upon 
three  grounds:  (1)  Because  the  complaint 
did  nut  state  facts  sufficient  tu  constitota 
a  cause  of  action;  (2)  for  misjoinder  of 
causes  of  action;  (3)  for  defect  of  parties. 
After  hearing  the  pleadings  and  the  ar- 
gument of  counsel,  his  honor.  Judge  Hdd- 
soN,  overruled  the-first  two  grounds  and 
sustained  the  third,  but  granted  plalntilto 
leave  to  amend  thdr  complaint  by  mak- 
ing J.  Watklns  Lee  and  his  asslisnee  par- 
ties defendants.  The  complaint  was  ac- 
cordingly so  amended,  and  thR  botel  asso- 
ciaticn  filed  their  answer;  neither  I^  nor 
his  assignee  putting  In  any  answer.  Tbe 
case  was  then  referred  to  the  master,  who 
took  the  testimony  set  ont  in  tbe  "case,* 
and  made  bis  report,  finding  as  matter  of 
fact  that  the  sale  was  a  fair  one,  and  that 
the  property  sold  for  fair  prices;  bot  he 
found  as  matter  of  law  that  the  botel  as- 
sociation, after  selling  sutHclent  property 
to  satisfy  the  Benlor  mortgage,  hald  no  aa> 
thorlty  to  sell  the  balance  under  tbe  dis- 
tress warrant,  and  tbey  were  thereftrre 
liable  to  accoant  to  plaintiffs  for  so  moeb 
of  tlie  proceeds  of  the  sale  aa  exceeded  tbe 
amount  due  on  the  senior  mortgajt^  and 
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tbeezpenMH  nl  enforcing  each  mortgage, 
which  ezeew  be  flxed  at  thesuin  ol  f802.80, 
for  which  sam,  with  interest  thereon  from 
the  IStb  day  of  Uarcfa.  1887.  tosether  with 
the  coBtB  of  the  aetton,  be  reenramended 
that  the  plalntlffe  have  jadEmeDt  aKsinat 
the  d^endaot  aasoci^tlon.  To  thla  re- 
port said  defendants  excepted,  and  the 
case  was  beard  by  bis  honor,  Judge  -Tzi.AH, 
upon  the  report  and  exceptlona,  who 
rendered  Jadgment  confirmtnff  the  mas- 
ter's findings  of  fact,  and,  white  ngrerine 
wltta  him  that  tbe  hotel  aasoclatlon  bad 
no  authority  to  sell  any  of  the  property 
except  ao  much  thereof  as  was  necessiiry 
to  satisfy  their  senior  mortgage  and  the 
expenses,  and  were  thefefore  liable  to  ac- 
eoont  to  plaintiffs  for  so  raucb  of  tbe  pro- 
ceeds of  the  sale  In  excess  of  said  amount 
as  was  derived  from  the  property  covered 
by  tbe  plaiutinn' mortgage,  yet  that,  as 
sncb  mortgage  did  not  cover  atter-ae- 
qalred  property,  tbe  plaintiffs  would  nut 
t>e  entitled  to  recover  tbe  proceeds  of  the 
Bale  of  snch  property  (If  any)  as  was  ac- 
qaired  by  Lee  after  tbe  execution  of  the 
mortgage  Co  plalutlffs,  be  held  that  "the 
plain  tiffs  are  entitled  to  Indgment  against 
the  .defendant  association  for  tbe  sum  of 
$80S.80.  wttta  Intenat  from  March  18. 1S87, 
and  costs,  less  tbe  amonnt,  with  Interest, 
of  tbe  proceeds  of  such  chattels  as  were 
subsequently  acquired  as  above  men- 
tioned;" and  therefore  the  case  was  re- 
committed to  the  master,  "to  take  testi- 
mony, and  report  what,  If  any,  of  tbe 
cbuttelH  sold,  were  acquired  by  the  mort- 
gagor after  May  23.  1885."  Testimony 
was  accordingly  taken  as  to  the  point 
referred,  which  Is  also  set  out  In  tbe 
"case."  and  the  manter  made  a  second  re- 
port, finding  that  tbe  proceeds  ot  the  sale 
of  4Qcb  articles  as  could  be  ascertained  to 
bavn  been  acquired  after  the  date  of  plain- 
tltfa' mortgage,  amounted,  with  interest, 
to  the  snm  of  $.166,  leaving  as  tbe  amount 
for  which  plaintiffs  are  entitled  to  lodg- 
ment nnderthe  orderot  Judge  Izlar,  $644.- 
38.  To  this  second  report  ot  the  master 
tbe  hotel  association  filed  exceptions,  and 
the  same  came  twfore  his  honor,  Judge 
WiTHEBSPOoN,  who  Overruled  the  excep- 
tions, confirmed  tbe  report  of  the  master, 
and  rendered  Jadgment  In  favor  of  plain- 
titiB  against  the  said  hotel  association  fur 
the  sum  of  $644.88.  together  with  the  costs 
of  tbe  action.  From  this  Judgment  as 
well  as  tbe  orders  and  decrees  of  their 
honors,  Judges  Hudson  and  Izlar,  the 
defendant  association  appeals  upon  the 
several  grnuude  set  out  In  tbe  record, 
which  should  be  Incorporated  in  tbe  re- 
port uf  this  case. 

We  do  nut  propose  to  consider  these 
grounds  aetiatim,  but  rather  to  consider 
what  we  regard  an  tbe  contrulIInK  ques- 
tions in  the  case.  For  this  purpose  It  will 
be  necessnry  first  to  determine  the  precise 
l^al  relations  In  which  the  several  par- 
ties stood  to  each  other.  As  we  under- 
stand It,  the  appellants,  tbe  hotel  assucla- 
tloo.  were  tbe  owners  and  holders  of  the 
senior  mortgage,  which  covered  all  the 
property  In  question,  as  well  that  In  tbe 
hotel  at  the  time  of  the  execution  of  their 
mortgage  as  that  subsequently  placed 
therein  tor  the  purpose  of  carrying  on  tbe 


hotel  business,  while  the  plaintiffs  were 
the  owners  and  holders  of  a  Junior  mort- 
gage, which  only  covered  so  much  of  the 
same  property  as  was  In  the  hotel  at  the 
date  of  the  execution  of  their  mortgage,— 
28d  day  of  May,  18%.  The  appellants  also 
held  a  claim  for  rent,  the  Hen  fur  which, 
if  any.  was  Junior  to  both  of  said  mort- 
gages. Tbis  being  the  attitude  ot  the  par- 
tlen,  what  were  their  respective  rlKhts  and 
liabilities?  There  can  be  no  doubt  that 
npou  the  breach  of  tbe  condition  of  tbe 
senior  mortgage,  the  holders  thereof  be- 
came the  legal  owners  of  the  mortgaged 
property,  not  absolutely,  but  with  tlie 
right  to  seize  and  aeil  the  same,  accom- 
panied with  a  llnt>illty  to  the  mortgagor, 
or  to  any  one  who  may  stand  In  hie  shoes, 
to  account  for  ao  much  of  the  proceeds  of 
tbe  sale  as  exceeds  the  mortgage  debt; 
and  there  can  be  as  little  doubt  that.  In 
sncb  a  ease,  tbe  only  rights  which  the 
mortgagor  would  have  would  be  either  to 
redeem  before  the  sale,  or  to  claim  an  ac- 
count of  the  proceeds  of  tbe  sale,  after  tbe 
sale  had  taken  place;  and  upon  such  ac- 
counting the  mortgagees  would  be  enti- 
tled' to  credit,  not  only  for  the  amount  of 
The  mortgage  debt  and  expenses,  but 
also  for  any  unsecured  claim  held  by  them 
against  tbe  mortgagor.  Reese  v.  Lyun, 
30  S.  G.  17;  Mcaendon  v.  Wells,  Id.  R14. 
So  that,  if  this  were  a  proceeding  by  the 
mortgagor  instead  of  by  the  Junior  mort- 
gagees, for  an  account  from  the  mortga- 
gees of  tbe  proceeds  of  the  sale,  they  woald 
be  entltlefl  to  credit  for  tbe  amonnt  due 
for  rent  as  well  as  for  the  mortgage  debt 
and  expenses,  and,  as  tbese  amounts  ex- 
ceeded the  amount  of  the  proceeds  of  the 
sale.  It  Is  quite  clear  that  the  action  would 
be  fruitless.  But,  as  this  action  has  been 
brought  by  the  Junior  mortgagees,  and 
not  by  the  mortgagor.  It  Is  necessary  to 
Inquire  further  what  are  their  rights  in  the 
premise?.  If  the  mortgage  property  had 
been  a  single  article,  which  conld  only  be 
sold  to  aolldo,  then  It  seems  to  nslbat 
tbe  Junior  mortgasees  would  stand  In  tbe 
same  position  as  the  mortgagor,  entitled 
only  to  an  account  of  the  proceeds  of  the 
sale,  and  npon  sncb  accounting  the  sen- 
ior mortgagees  would  be  entitled  to  credit 
for  their  claim  of  rent,  for,  although  such 
claim  did  not  arise  ontll  after  the  execu- 
tion of  the  Junior  mortgage,  yet  It  did 
arise  before  the  right  to  an  accoanting  ac- 
crued, as  that  right  did  not  and  could  not 
accrue  until  after  tbe  sale  was  made, 
for  until  that  event  it  conld  not  bo 
known  whether  the  mortgaged  property 
would  bring  an  amount  more  than  suffi- 
cient to  satisfy  the  senior  mortgage;  and 
hence  thejanlor  mortgagees  beingentltled 
to  the  right  of  accoanting  as  assignees  of 
the  mortgagor,  must  take  that  right  sub- 
ject to  all  equities  existing  between  their 
assignor  and  tbe  senior  murtgageesat  the 
time  such  right  was  acquired,  and  conse' 
quently  the  then  existing  claim  for  rent 
would  necessarily  be  allowed.  Inaemnch, 
however,  as  the  mortgaged  property 
consisted  of  numerous  distinct  end  sepa- 
rate articles  of  property,  which  could  be, 
and  were,  sold  separately,  It  may  be  that, 
wiien  thesentor  mortgagees  had  sold  sudl- 
elent  of  the  mortgaged  property  to  satisfy 
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tbeir  raortg^e,  all  tbn  other  articles  sold 
were  not  Bold  onder  the  Henior  iDortKage, 
bnt  under  the  distress  warrant,.the  lien  of 
which  was  Junior  to  that  of  the  plalatlRs* 
raortKase.  AeenmluK  this  tobeeo,  theo 
the  claim  of  plaintiffs  would  not,  properly 
speaking,  be  a  claim  for  an  account  of  the 
proceeds  of  the  sale  of  mortgaged  prop- 
erty, but  would  rather  be  a  claim  tor  the 
proceeds  of  the  sale  of  t)ruperty  sold  under 
a  lien  Junior  to  that  of  their  mortgage. 
Regarding  this  case  In  that  light,  the  ques- 
tlon  Is  whether  one  having  a  prior  Hen 
upon  personal  property  which  has  been 
seized  and  sold  by  the  holder  of  a  subordi- 
nate lien  has  any  cause  of  action  for  the 
proceeds  ol  saeh  sale,  or  whether  bis 
remedy  Is  not  against  the  property  In  the 
bands  of  the  purchaser.  That  question 
baa  been  practically  determined  by  the 
case  ol  Payslnger  t.  Shumpard,  1  Bailey, 
237,  where  It  was  held  that  one  coming 
Into  the  possession  of  property  subject  to 
the  lien  of  an  execution  does  not  incur  a 
personal  liability  to  the  execution  credit- 
or; nor  can  the  latter  maintain  an  ac- 
tion against  blm  for  the  price  which  he 
receiTed  on  sabsequently  selling  It.  The 
Uen  Is  on  the  property  only.  The  circum- 
stances of  that  case  were  thwe:  Defend- 
ant received  from  one  Smith,  in  payment 
of  a  debt,  a  bale  of  cotton  belonging  to 
Smith,  but  subject  to  the  lien  of  an  execu- 
tion which  plaintiff  had  recovered  against 
Smith,  of  which  Uen  defendant  wa^  fully 
aware.  He  afterwards  carried  the  cotton 
to  market,  and  sold  It,  and  the  plaintiff 
brought  bis  action  to  recover  the  proc-eeds 
of  the  sale.  The  circuit  Judge  decreed  for 
defendant,  and  the  court  of  appeals,  hold- 
log  as  above,  sustained  the  decree.  Tbat 
case  has  been  recognised  and  followed  In 
the  comparatively  recent  case  of  Stem- 
berger  v.  McSween,  U  S.  C.  86.  This,  we 
suppose,  is  upon  the  principle  tbat  when 
property  covered  by  a  Uen  Is  sold,  either 
under  a  Junior  Hen  or  otherwise,  the  pur- 
chaser takes  it  subject  to  the  prior  Hen, 
and  the  price  paid  la  understood  to  repre- 
sent the  valne  of  the  property  over  and 
above  the  amount  due  under  the  prior 
Uen;  In  other  words,  what  Is  very  eom- 
moAly,  but  very  Improperly,  termed  the 
"equity  of  redemption."  It  Bi>ems  tu  us, 
therefore,  that,  assuming  that,  as  soon 
as  a  sufficient  amount  of  the  mortgaged 
property  bad  been  sold  to  satisfy  the  sen- 
ior mortgage  and  expense,  such  mort- 
gage was  out  of  the  way,  and  aU  the 
property  subsequently  sold  must  be  re- 
garded as  sold  under  the  distress  warrant, 
the  Hen  of  which  was  Junior  to  that  of 
plaintiffs*  mortgage,  the  effect  would  bt* 
that  the  purchaser  of  such  property  took 
the  same  subject  to  the  Hen  of  plaintiffs' 
mortgage,  and  that  plaintiffs  remedy 
would  be  by  seizure  and  sale  of  so  much  of 
said  property  la  the  hands  of  the  pur- 
chaser as  was  covered  by  their  mortgage, 
and  that  they  have  no  claim  for  the  pro< 
ceeds  of  such  sale,  which  reaUy  represents 
the  value  of  the  mortgagor's  so-called 
"equity  of  redemption,"  and  is,  of  course, 
subject  to  appellants*  claim  tor  rent.  It 
seems  tbat  the  proper  remedy  tor  the 

JlaintlDs  was  by  an  action  to  foreclose 
beir  mortgage,  to  whlob  all  proper  par- 


ties being  made,  the  court  conid  bava 
made  an  order  for  the  sale  of  tbe  mort- 
gaged property,  and  the  application  of 
tbe  proceeds  thereof  to  the  several  Uens  In 
the  order  of  their  priorities.  But  wheo 
they  stood  by.  and  allowed  the  appellanta 
to  seU  the  mortgage  property,  their  only 
recourse  Is  upon  tbe  property  remaining, 
utter  tbe  senior  mortgage  was  8atlsfled,ln 
the  bauds  of  the  purchasers,  or  rather  so 
much  thereof  as  they  conld  show  was  cov- 
ered by  tbe  Uen  of  their  mortgage;  for 
If  they  resorted  to  an  action,  as  they  did 
do,  calHng  on  appellanta  to  account  for 
the  proceeds  of  the  sale  In  excess  of  tbe 
amount  necessary  to  pay  the  senior  mort- 
KSge  and  expenses^they  could  only  main- 
tain such  action  as  assignees  of  tbe  mort- 
gagor, and,  as  such,  their  action  would  be 
subject  to  any  claim  existing  In  favor  uf 
the  appeUants  against  the  mortgagor  at 
the  time  such  right  of  action  accrued ;  and, 
moreover,  the  burden  of  proof  would  be 
upon  the  plaintiffs  to  show  what  artfcles 
had  been  sold,  after  the  satisfaction  of  the 
senior  mortgage,  which  were  la  tbe  hotel 
at  tbe  date  of  the  execution  of  tbe  mort- 
gage In  favor  of  the  plaintiffs.  So  tbat.  In 
any  view  of  the  case,  we  tblnk  It  waa  error 
to  hold  that  the  plaintiffs  were  entitled  to 
Judgment  against  the  appellants  for  so 
much  of  tbe  proceeds  of  the  sale— $802.80— 
as  exceeded  the  amount  neuessary  to  sat- 
isfy tbe  senior  mortgage,  lees  the  amount 
uf  the  proceeds  of  the  sale  of  such  cbatt^ 
as  were  acquired  subsequent  to  the  38d 
of  May,  1>«U6,  tbe  date  of  plaintiffs'  mort- 
gage, and  to  refer  It  to  the  master,  tu  In- 
qalre  and  report  what,  If  any,  of  the  chat- 
tels sold,  were  acquired  after  that  date,  as 
the  practical  effect  was  to  throw  the  bur- 
den of  proof  upon  tbe  appellants,  when  It 
Bboald  have  rested  upon  tbe  plaintiffs,  wbo 
were  tbe  actors,  and  who  were  bound  to 
show  what,  if  any,  of  tbe  property  cov- 
ered by  their  mortgage,  had  been  sold,  as 
they  aUeged Improperly,  by  tbe  appellanta. 
But,  as  we  have  said,  we  do  not  see  bow 
tbls  action  can  be  maintained,  and  there- 
fore the  Judgment  most  be  reversed.  It 
may  be  proper  to  add  tbat.  If  this  could 
be  regarded  as  an  action  to  redeem,  tbe 
rights  of  the  plaintiffs  might  be  very  differ- 
ent, as  in  such  case  they  could  only  be  re- 
quired to  pay  the  antecedent  mortgage 
debt;  but,  iuasmuch  as  the  action  cannot 
be  so  regarded,  as  It  was  not  commenced 
until  after  the  sale,  (Reese  t.  I^iyon,  supra.) 
It  is  not  necessary  to  go  Into  any  detailed 
consideration  of  what  would  be  tbe  rights 
of  the  plaintiffs  under  an  action  to  re- 
deem. Under  the  view  which  we  bave 
taken,  the  other  questions  presented  by 
the  grounds  of  appeal  become  wholly  Im- 
material, and  need  not,  therefore,  be  con- 
sidered. Tbejudgmeotof  thlacourtls  tbat 
tbe  Judgment  of  the  circuit  court  be  re> 
versed,  and  that  the  complaint  be  dl»- 
mlssed ;  wlthnat  prejudice,  however,  to  tbe 
right  of  tbe  plaintiffs  to  proceed  as  they 
may  be  advised  to  subject  any  of  the 
property  covered  by  the  lien  of  their 
mortgage,  which  they  can  find  and  Iden- 
tUy,  In  the  hands  of  tbe  purchaeem,totli« 
payment  of  their  mortgage  debt. 

McQowAH  and  Pops,  JJ.,  concur. 
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STATE  T.  ^VEIjI«H. 
tfhqixvina  Gourt  of  Sooth  CanUiuu   Not.  28^ 
1802.) 

CtiiinirAi.  Liw— Appral— Sbstkncb— Frxiso  Dat. 

LUi*  order  of  a  trial  eoort,  flxltiK  a  new 
day  for  the  executioa  of  a  death  sentence,  In 
coDformity  with  the  instrnctioDa  of  the  supreme 
court  oD  the  dlsmlwai  of  an  appeal,  is  not  ap- 
pealable. 

2.  The  remittttnr.  In  audi  can,  la  to  In- 
form the  conrt  below,  offidallr,  that  tlie  pre- 
oedinr  awcal  ba*  been  dlnnlued,  and  need  not 
contain  a  dlrectlop  fnnn  the  inprame  «onit  to 
avisn  a  new  <laj  for  the  •zecxmon. 

Appeal  from  ceuerol  aeaHloin  ciTcolt 
coorrt  ot  Cbarleston  coanty;  J.  H.  Hui>- 
soN,  Judge. 

Napoleon  T^evelle  was  convicted  of  mur- 
der, and  sentenced  to  death.  He  appealed 
froui  aar.h  wntence,  and  the  Jadsment 
was  afDrmed,  and  a  new  day  waa  set  for 
execatlon.  He  affain  appealed,  which  ap- 
peal waa  dlttmlased,  and  a  new  day  for  ex- 
ecution was  again  set,  and  from  the  order 
appointfDK  Biicb  day  be  again  appealed. 
Appeal  dlBmlsaed. 

Vfemeat  S.  Blaaell,  for  appellant.  W.  St. 
JuUen  Jerr^t  tor  the  Stats.  ■ 

MrlTRK.  C.  J.  The  rootloD  to  dismiss 
this  appeal  having  been  heard  and  grant- 
ed on  the  Kth  Inst.,  we  propose  now  to 
pnt  on  record  the  reasons  for  the  cuncln- 
slon  reached.  For  the  purpose  ot  obtain- 
ing a  proper  nnderatanafng  of  the  case,  It 
Is  necessary  to  make  a  brief  statement 
of  Its  history,  as  presented  by  the  records 
of  this  court.  It  there  appears  that  on 
the  24th  of  June,  1R90.  the  appellant,  Le- 
TeUe,  was  convicted  of  murder,  and  sen- 
tenced to  be  hanged  on  tbe  5th  of  Septem- 
ber. 1B90;  that  on  the  8d  of  July.  1890,  the 
said  Levelle,  by  his  counsel,  gave  notice  of 
appeal  from  the  said  Judgment,  opon  eer> 
tain  exceptions,  not  necessary  to  ba  stat- 
ed bera;  that  such  appeal  was  heard  by 
thiK  court  on  the  Ittth  day  of  January, 
1891,  and  subsequently,  to  wit, on  the  17th 
of  June,  1891,  this  conrt  rendered  Judg- 
ment affirming  the  Judgment  of  the  drcnlt 
(*onrt.  thus  appealed  from,  and  rem&ndAd 
the  eiim  to  the  circuit  court  "(or  ths  pur^ 
pose  of  having  a  now  day  assigned  for  the 
execntlun  of  tbe  sentence  heratofora  Im- 
posed ;*  that,  the  case  being  thus  nmand- 
ed  to  tbe  circuit  court  solely  for  the  pur- 
pose of  having  a  new  day  assigned  for  tbe 
execution  ot  the  sentence  previously  Im- 
posed, the  said  conrt,  on  the  17th  of  No- 
Tember,  1891,  Instead  of  simply  assigning 
a  new  day  for  the  ezecntlon  of  the  sen- 
tence originally  Imposed,  undertook  to 
resentence  tbe  appellant  to  be  hanged  on 
tbe  8th  of  January,  1892;  that  tbe  said  ap- 
pellant again  gave  notice  ot  appeal  on  the 
2]at  ot  November,  1891,  which  last-men- 
tioned appeal  was  likewise  dismissed  by 
an  order  of  this  conrt  bearing  date  tbe 
37th  ol  April,  1892, In  the  following  words: 
"On  beanng  the  motion  for  dismissal  ot 
tba  appeal  In  this  ease,  ordared  that  tba 
appeal  be  dismissed,  and  that  tbe  eass  be 
remanded  to  the  circuit  conrt,  and  that 
theclrenlt  Judge  set  anotber  day  tor  tbe 
execution  of  the  sentence  In  accordance 
with  tbe  Indgment  ot  this  court  heretofore 


rendered  ;"  that, in  pursnanceof  this  order 
dlsmisaloff  the  appeal,  the  renilttitar  was 
sent  down  to  tbe  drcnlt  court  In  tbe  fol- 
lowing words:  "It  is  adjudged  by  tbe 
conrt  that  the  appeal  be  dismissed . "  The 
case  prepared  tor  the  hearing  of  this  ap- 
peal shows  that,  after  said  remittitar  had 
been  sent  down  to  the  circuit  conrt,  tbe 
appellant  was  put  to  the  bar,  when  the 
Bulicltor  conci  nded  a  redtal  ot  the  previous 
proceedings  In  the  case  "  by  formally  In- 
quiring of  the  convict  whether  he  had 
aught  to  say  why  a  new  day  should  not 
be  assigned  tor  the  execution  of  the  sen- 
tence heretofore  pronounced  apon  him," 
whereupon  tbe  circuit  Judge  read  and  in- 
dorsed upon  tbe  record  tb^  following: 
"Napoleon  Lerelle,  the  prisoner,  having 
been  convicted  in  the  June  term  in  the 
vear  ot  onr  Ijord  one  thousand  eight  hun- 
dred and  ninety, ot  theeourt.and  sentence 
of  death  having  been  passed  upon  blm,  and 
be  having  appealed  from  said  sentence  to 
tbe  supreme  court,  and  said  court  havlDg 
confirmed  the  Judgment  balow,  and  a  new 
day  having  been  assigned  tor  tbe  execu- 
tion of  said  Judgment  by  thh  court,  and 
an  appeal  having  been  again  taken  from 
this  latter  order  to  the  supreme  court, 
which  appeal  has  likewise  been  dismissed, 
and  It  now  bflng  necessary  to  assign  a 
new  day  for  execution  of  the  sentence  ot 
death,  the  said  prisoner  Is  now  by  tbe 
sheriff  put  to  the  bar  ot  the  conrt,  and,  it 
being  solemnly  demanded  ot  him  If  be  hath 
anything  to  say  why  the  court  should  not 
proceed  to  award  execntlon  of  the  Judg- 
ment before  pronounced  against  blm.  say- 
eth  nothing:  Therefore,  It  la  eoneladed 
that  execntlon  be  done  upon  the  aald  Na- 
poleon  Levelle,  the  prisoner,  according  to 
the  said  Judgment,  and  that  he  betaken 
hence  to  the  place  whencelast  became, and 
there  to  be  kept  In  close  custody  until 
Friday,  the  29tb  day  ol  July,  one  tbonsand 
eight  hundred  and  ninety-two,  and  that 
on  that  Friday,  between  the  hours  ot 
eleven  o'clock  In  the  forenoon  and  two 
o'clock  In  the  altemoon,  be  be  taken  to 
tbe  place  ot  execution  in  this  county,  and 
then  and  there,  by  the  sheriff,  be  hanged 
by  the  neck  until  his  body  be  dead;  and 
may  Ood  have  mercy  on  his  sonl."  From 
this  action  of  the  circuit  court  tbe  defend- 
ant again  appeals,  apon  the  tollowlng 
grounds:  (1)  **Bee8nse  his  honor  set  a 
new  day  tor  the  execution  ot  the  defend- 
ant, without  any  order  from  the  sopreme 
court  anthoriiing  falmso  to  do.**  (2)  "B^ 
csosethe  rpm/tfjtui',  which  gave  the  cir- 
cuit court  Jurisdiction  ot  tbe  ease,  did  not 
authorise  the  fixing  ot  a  new  day  for  exe- 
cution, and  therefore  tbe  circuit  Judge 
acted  wltbont  a  mandate  from  the  so- 
preme conrt. "  (8)  "Because  his  honor,  the 
presiding  Judge,  did  not  ask  the  accused  If 
he  had  auytfaing  to  say  why  sentence  ot 
death  shonid  not  t>B  pronounced  [upon] 
him  before  sncb  sentence  was  passed. 
The  soUcitnr  now  moves  for  a  dismissal  ol 
this  appeal,  upon  tbe  grounds  that  tha 
matter  aonght  to  be  appealed  horn  la  not 
appealable,  and  that  Is  tbe  sola  inquiry 
now  presented  for  the  consideration  ot  tha 
court. 

For  a  proper  understanding  of  this  qnea- 
tlon,  we  have  deemed  It  beat  to  make  tha 
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foreg:olD(jc  statenieDt  of  the  several  pro- 
ceedings in  this  case,  rroin  wblch  we  tiilnk 
it  clear,  bejond  queRtluu,  that  the  matter 
DOW  sought  to  be  appealed  from  Is  nut 
appealable.  When  the  original  Judgment 
ol  the  circuit  court,  sentencing  the  defend- 
ant to  death,  rendered  In  July*  1890,  was 
affirmed  by  this  coort.  (15  8.  E.  Bep.  889.) 
and  thecase  reinanded  to  theclrcult  court, 
nothing  whatever  rebaained  to  be  dooe  by 
that  court,  except  to  appoint  a  new  day 
fur  the  execution  of  the  urlfclnal  seutence; 
the  day  oilglnally  designated  fur  that  pur- 
pose having  pasHad  while  the  appoal  was 
IMndlng.  In  the  perlormanceof  this  stagle 
duty,  the  circuit  court  was  not  caUed  up- 
on to  consider  or  decide  any  question, 
either  oflaworfact.  AH  that  it  had  to 
do  was  simply  tn  designate  a  new  day 
for  the  execution  of  the  sentence  prevIou<9- 
ly  Imposed,  and  certainly  the  nelection  of 
the  particular  day  to  be  ao  designated 
was  a  matter  purely  diserettonary,  and 
thererorenot appealable;  for  therecertalu- 
ly  could  be  no  error,  eltber  ot  fact  or  law, 
in  selecting  one  day  rather  than  another. 
Now,  the  case,  as  prepared  for  the  hearing 
of  the  present  appBal,  distinctly  shows 
that  the  order  of  this  court  dismissing  the 
preceding  appeal,— the  second  one  taken  in 
this  case,— a  copy  ol  which  is  set  out 
above,  expressly  directed  the  circuit  Judge 
to  "set  another  day  for  the  execution  of 
the  sentence,  In  accordance  with  the  Judg- 
ment of  this  court  heretofore  rendered;" 
and  theexact  extract  which  we  have  made 
Irum  thecase,  showiug  the  action  of  the 
circuit  court,  from  which  the  present  ap- 
peal is  taken,  shows  that  the  circuit  court 
has  simply  carried  out  the  previous  dlreo 
tlons  of  this  court  by  assigning,  perhaps 
wltb  unnecessary  formality  and  repetltiou, 
0  new  day  for  the  execution  of  the  sentence 
originally  Imposed.  This  being  the  case. 
It  Is  clear  that  there  Is  nothing  to  appeal 
from.  Clayton  v.  Mitchell,  33  8.  i\  599,  11 
S.  E.  Uep.  634,  recognised  and  affirmed  In 
State  T.  Merriman,84  8.  G.  576,18  8.  E. 
Bep.  888.  898.  It  Is  true  that  It  appears 
from  the  CHse  that  the  remlnltar  sent 
down  to  the  circuit  court, showing  the  ac- 
tion ol  tblscourt  on  the  motion  todismlss 
the  appeal  niext  preceding  the  present  up- 
peul,  contained  no  direction  Irom  this 
court  to  assign  a  new  day  for  the  execu- 
tion, but  It  was  wholly  unnecessary  to 
insert  any  sneh  direction  In  snch  reiaittt- 
lar,Ba  Its  purpose  was  solely  to  Inform 
the  court  below,  officially,  that  the  pre- 
ceding appeal  had  heendiamisapd;  andthe 
circuit  court,  with  this  (nformatlou  before 
It,  had  nothing  to  do  but  to  carry  out  the 
<»rlginal  Judgment,  which  had  been  affirmed 
by  this  court,  and  this  Is  what  it  did. 
For  these  reasons,  the  order  dismissing 
the  present  appeal  has  beretofon  been  en- 
tered. 

HcGowAN  and  Pops,  JJ.,  concur. 

<38  S.  C.  M9) 

UOSRISOK  at  aL  T.  JACKSON. 
^Snprenw  Court  of  Soaflt  Condlna.    D«&  6, 
1892.) 

I'hactktk  on  Api'eai. —  SfSPESSios — New  Tkial. 

Where  appellant  movea  on  affidavit  to 
•UKpeutl  the  uppnd,  uul  recommit  the  case  to 


the  cfrcnlt  court,  In  order  to  make  a  motion  for 
a  new  trial  on  tlie  ground  of  sfterHUscovavd 
testimony,  and  the  allied  newly-dlacovered 
witness  presents  a  counter  affidavit  sohstantlal- 
Ij  denylnff  the  affidavit  of  the  moving  partf, 
ao  that  no  prima  fade  showing  Is  mids^  tns 
modon  wM  be  dismissed. 

Appeal  from  common  pleas  elrenlt  court 
of  Spartanburg  county;  J,  B.  Kbkshaw, 
Judge. 

Action  by  Maggie  J.  Morrison  and  oth- 
ers against  E.  J.  R.  Jacksun.  From  a 
Judgment  for  d^endant,  plaintiffs  appeal, 
after  which  plaintiffs  move  to  siiBpend  the 
appearand  recommit  the  case  to  the  cir- 
cuit court,  in  order  that  a  motion  may  be 
made  lor  a  new  trial  on  the  ground  ol 
after-rllscovered  testimony.  Motion  dis- 
missed. 

This  is  a  motion  In  behalf  of  the  plain- 
tiffs (appellants)  to  suspend  the  appeal, 
and  to  recommit  the  case  to  the  circuit 
court,  in  order  that  a  motion  may  there 
be  made  lor  a  new  trial  upon  thn  ground 
of  after-discovered  testimony.  The  mo- 
tion Is  based  opou  an  affidavit  as  follows: 
"PerHODSliy  appeared  before  me  Andrew 
E.  Moore,  who,  being  duly  sworn,  says: 
That  he  Is  ap  attorney  at  law  In  l^partan- 
burg.  South  Carolina,  and  that  he  Is  well 
acquainted  with  G.  S,  Thompson,  who  re- 
sides beyond  the  Jurisdiction  of  the  court. 
In  Pigeon  River.  North  Carolina.  That 
said  C.  S.  Thompson  Is  an  uncle  ot  the 
plaintiffs  herein.  That  some  time  ago, 
about  the  time  the  above-stated  case 
was  being  tried  un  the  circuit,  deponent 
badaconversatlon  wltb  said  C.  S.Thomp- 
eon  In  which  he  told  deponent  what  be 
knew  about  the  Instrument  exeeated  by 
John  Jackson,  deceased,  and  which  Is  In- 
volved In  the  above  suit.  That  deponent 
did  not  tell  plaintiffs  or  their  attorney 
about  same  uhtll  after  tbe  case  had  been 
argued  tn  the  supreme  coort,  because  C.  8. 
Thompson  was  very  hostile  to  plalnllffH, 
and,  when  deponent  Informed  him  that  his 
testimony  was  In  their  favor,  heexpresaed 
himself  as  very  adverse  to  testifying  to 
anything  that  would  benefit  plaintiffs. 
On  February  24th,  deponent,  at  request  ol 
Mr.  Wilson,  being  employed  therelor,  went 
to  Pigeon  River,  North  Carolina,  and 
asked  Mr.  C.  S.  Thompson  to  give  him  an 
affidavit  of  what  he  knew.  Deponent 
wrote  out  an  affidavit,  and  read  it  tohlm. 
He  said  It  was  correct,  but  that  Jadfce 
Montgomery,  one  ot  defendant's  counsel, 
had  told  him  that  his  testimony  would 
hurt  tbe  defendant  and  help  the  plnlntlffR, 
and  that  be  would  Hot  sign  any  afttdavtt 
or  do  any  voluntary  act  which  would  aid 
plaJntlffs.  In  the  affidavit  read  to  hini, 
end  which  he  said  was  true,  and  which 
was  written  from  his  statement,  he  said 
that  In  1866  be  saw  John  Jackson  In  Spiir- 
tanbarg,  aod  that  John  Jackson  SHketl 
him  to  get  back  the  paper  he  hadexecuted 
from  his  (Thompson's)  sister.  Nancy  Jane 
JackqoQ,  as  he  wished  to  dmtroy  It.  and 
she  would  not  give  it  op.  Thinking  the 
paper  a  will,  Mr.  C.  8.  Thompson  told 
Jackson  to  make  another  one,  and  It 
would  revoke  the  first.  John  Jackson 
replied  by  saying:  'But  Nancy  Jarfe  hUH 
It,  and  she  says  It  Is  a  deed  of  gilt,  and 
my  lawyer  aays   I  cannot  revuku  It.' 
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Later  In  tbe  conTeraatlon,  Jncknon  told 
bliD  tbat  It  was  a  deed  uf  jeift.  and  that 
Nancr  Jane  had  peraaaded  him  tu  bIkh  It. 
and  It  sare  Marf^aret  even  his  old  family 
L-heat.  Mr.  C.  S.  Thompson  farther  told 
deponent  that  John  Jackaoa  told  him, 
nnd  that  he  knew  It  to  be  a  fact,  that  he 
(John  jHCkson)  had  given  op  to  Nancy 
Jane,  with  the  deed  uf  fflft,  all  hU  title 
deeds,  nnd  that  he  wanted  them  back. 
That  he  (Thompson)  knew  hla  mother 
had  the  deed  of  gift  and  title  deeds,  and 
he  askod  her  for  them  forold  man  Jackson. 
That  she  said  the  old  tool  lonlsted  on  fell- 
ing Nancy  Jane  the  deed  of  gift  and  title 
dreds,  and  she  would  not  slve  them  up 
without  Nancy  said  so.  He  further  told 
deponent  that  his  slater  told  him  she  was 
KOlne  to  set  old  man  Jackson  to  deed 
hts  property  to  her  daughter,  and  that  he 
(Thompson)  heard  ber  trying  to  persuade 
Jackson  to  do  so.  Deponent  asked  him 
ir  the  plaintiffs  knew  of  what  he  knew, 
and  he  replied  tbat  he  bad  notfalntc  to  do 
with  hla  slater  for  twenty  years,  abusing 
ber  serercily,  and  that  tliey  would  make 
nothing  out  of  blm  It  he  coald  help  It." 
The  Bttorijeys  tor  respondeat  submitted 
an  affidavit  id  reponse  thereto  as  follows: 
"Personally  came  before  me  Crawford  S. 
Thompson,  who,  being  duly  sworn,  says 
that  he  Is  the  C.  H.  Thompson  mentioned 
and  referred  to  In  the  affidavit  of  Andrew 
E.  Moore  bervln,  swurn  to  before  B.  B. 
Bishop,  notary  public,  on  the  27th  Febru- 
ary, 1802.  That  he  baa  read  said  affidavit, 
and  is  tamiliar  with  Its  contents.  Depo* 
nent  aays  that  It  Is  not  true  that  he  told 
tbe  said  Andrew  E.  Muore  that  be  was 
averse  to  trattfylng  in  tbe  abore  cause. 
Un  the  contrary,  affiant  says  tbat  he  Is 
ready  and  willing  to  testify,  either  In  this 
case,  or  In  the  one  now  pending  between 
the  same  parties  to  try  tbe  title  to  a  tract 
o1  land  In  North  Carolina,  which  depont>nt 
is  informed  and  belieres  rests  un  tbe  same 
state  of  tacts  as  tbe  above-stated  case. 
Deponent  says  tbat  It  Is  not  true  that 
Judge  Montgomery  ever  told  Jiilm  that  his 
testimony  would  'hurt  the  defendant,  and 
help  the  plaintiffs.'  Deponent  could  not 
have  told  Mr.  Moore  anything  like  tbia, 
because  .be  does  not  know  Judge  Mont- 
gomery, and  has  never  spoken  to  him,  or 
had  any  communication  whatever  with 
him,  directly  or  indirectly,  on  the  subject. 
Deponent,  however,  was  summancd  asa 
witness  by  defendant  to  attend  court  in 
North  Carolina,  and  was  on  his  way  to 
the  courthouse,  and  waa  within  Ave  or  six 
miles  of  the  conrtbouae.  In  May  of  this 
year,  when  be  was  met  and  Informed  that 
tbe  case  had  been  continued  by  the  plain- 
tllfs.  Deponent  says  tbat  be  is  prepared 
to  testify,  and  will  teatify,  if  he  Is  put  on 
the  atnnd,  that  Mr.  John  Jackson  told  him 
that  the  paper  waa  a  will.  Deponent  fur- 
ther says  that  he  bellevea  that  Mra.  Nancy 
Jane  Jackson,  the  mother  of  the  plaintiffs, 
has  loll  knowledge  ol  what  this  deponent 
knoWB,  tor  deponent  was  present  and 
heard  Nancy  Jane  Jackson  tell  John  Jack- 
aon  to  will  his  property  to  ber  little  girl 
Maggie  J.Morrison,  the  plaintiff  In  this 
suit,  because  said  Maggie  J.  loved  Jackson 
more  than  his  son  Perry  Jackson.  Depo- 
nent further  says  that  It  Is  true,  as  stated 


in  the  affidavit,  of  Vr.  Moore,  tbat 
Mr.  Moore  read  to  him  the  affidavit  wblcb 
be  (Hoore)  had  prepared;  but  deponent 
declined  to  sign  It  until  he  read  It  himself, 
and,  after  reading  It,  declined  to  sign  It, 
because  deponent  could  not  swear  to  tbe 
tacts  stated  therein,  and  he  ao  told  Mr. 
Moure.  Mr.  Moore  then  tore  It  up,  re- 
marking that  he  bad  had  his  trtptornuth- 
Ing.  Deponent  further  says  that  he  never 
heard,  before  tbe  institution  otthe  present 
suits,  that  tbe  paper  under  which  the 
plalntltta  are  clalmlnK  was  adeed ;  but,  on 
the  contrary,  all  who  ever  spoke  of  It  to 
deponent  spoke  of  it  as  a  will.  And  this 
deponent  further  says  that  about  six 
months  after  tbe  request  of  Nancy  Jane 
JarkBon,  testified  to  above,  the  aald  John 
Jacksun  sent  this  deponent  to  Mrs.  Joseph 
Thompson,  the  mother  of  Mra.  Nancy  Jane 
Jackson,  fur  the  will,  and  said  Thompson 
refosed  to  give  tbe  wUIupwlthoutthecon- 
sent  of  said  Nancy  .Tane  JackKon." 

Staoyaroe  H'i/son, for  appellants.  2>on- 
can  &  Saaders,  tur  respondent. 

PCR  CcRiAH.  The  rule  or  principle  by 
which  this  court  has  been  governed  la 
determining  motions  of  this  character  has 
been  utten  announced.  This  court  simply 
considers  whether  ur  not  a  prima  fa4de 
case  has  been  made  oat.  It  such  Isshown, 
this  court  remands  the  ease  to  tbe  circuit 
court  In  order  to  allow  the  moving  party 
to  apply  to  that  court  for  a  new  trial, 
which  court  then  acts  upon  the  facta  aub- 
mitted  to  It.  uninfluenced  by  the  action  ol 
this  court.  Intbiscasetheappellanta-sub- 
mlt  the  affidavit  of  one  as  to  a  conversa- 
tion had  by  him  and  another  man  In 
Nurth  Carolina,  in  which  the  latter  stated 
that  a  paper  auppoaed  to  be  loat  or  de- 
stroyed was  a  deed, and  not  awtll.  Now, 
It  the  Btatement  ot  this  witness  was  in 
such  form  that  it  could  be  used  us  testlmo  • 
ny.  it  would  be  important  tn  a  motion  of 
this  kind.  On  the  other  hand,  however, 
tbe  person  referred  to  In  the  affidavit,  as 
making  the  statement  tbat  h»  had  beard 
the  declaration  ot  Jackson  tbat  tbe  paper 
was  a  deed,  made  his  affidavit,  which  the 
respondent's  counsel  baa  submitted,  con- 
tradicting tbe  affidavit  of  Moore,  and  tbat 
be  would  testify,  if  put  on  tbe  stand,  that 
Jackaon  told  him  that  the  paper  waa  a 
will.  Under  these  clrcumatancea  tfata 
court  considers  that  a  prima  facie  show- 
ing has  not  been  made. 

The  motion  Is  therefore  dismissed. 


(38  s.  c.  B47) 

NEW  ENGLAND  MORTGAGE  SEOURITl 

CO.  V.  TELFORD  et  al. 
(Supreme  Court  of  South  Garolina.   Dec  1, 
1892.) 
Appeal— DisHissAL. 
Where  appelant  fhila  to  file  the  case 
and  pdnta  and  anthorltlea,  as  required  hj  rule 
8  of  the  BUprMiM  court,  the  avpeal  will  be  Aia- 
mlMed,  as  provided  by  rale  UL 

Appeal  from  common  pleas  circuit  court 
of  Andersun  county  :  Withehspoon,  Judge. 

Action  by  the  New  England  Mortgage 
Security  Company  against  M.  Edwin  Tel- 
ford and  others  to  foreclose  a  mortgage. 
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From  a  decree  for  plalntlll  entered  on  the 
master's  report,  doeDdabts  appeal.  Rule 
8  of  the  sapreme  court  requires  the  appel- 
lant to  famish  the  clerk  of  the  court  six 
eoptesof  bis  case,  and  elKbt  copies  of  his 
points,  three  (leys  previous  to  the  com- 
mencement  of  the  arKument.  Bule  11  pro- 
vides that  an  appeal  may  be  dtsmlsaed  for 
appellant's  failure  l^o  comply  with  rale  8. 
This  la  a  motion  of  respondent,  under  rule 
11,  to  diamles  the  appeal  of  defendants,  for 
failure  to  flia  their  case  and  points  with 
the  clerk.    Appeal  dismissed. 

JoAjiT.£roaii,*/r.,and  ^//«d  J. Given, for 
respondent. 

pBR  CimiAH.  This  caose  having  been 
called  for  trial  this  day,  and  It  belufc 
brought  to  the  attention  of  theeourt  that 
appellants  have  failed  to  flie  the  case  and 
points  and  authorities,  as  required  by  rule 
8  of  this  court,  Mr.  Sloan  and  Mr.  Oreen, 
respondent's  attorneys,  muvethat  the  ap- 
peal be  dismissed,  under  the  provisions  of 
rale  11.  Upon  consideration  thereof,  it  is 
adjudged  and  ordered  that  the  motion  be 
granted,  and  the  appeal  In  the  above  case 
be  dismissed. 


OS  S.  G.  647) 

BTJBNMTT  v.  ORAWFOBD  st  sL 
(Sapreme  Ooort  of  Boath  Carolina.    Deo.  2, 

1892.) 

APFSjU.— HOTIO!T  TO  SnsPBND  —  KlVLT-DlBOOV- 
BBCD  ETIDE!fCB. 

Affidavits  made  after  an  appeal  has  been 
perfected,  sbowinc  the  dlBcovery  of  receipts 
givea  to  s  deceasea  person  imder  whom  affiants 
daim,  and  which  were  not  known  of  before; 
that  such  recdpts  might  have  changed  the  re- 
sult; thjtt  the7  were  found  in  an  unusual  place, 
where  no  papers  were  ever  kept;  and  that  diU- 
xent  search  had  been  made  in  all  other  places,— 
.  are  sufficient,  as  makiog  a  prima  facie  showing, 
to  jnstify  the  appellate  court  in  suspending  the 
appeal  until  a  motion  for  a  nev  liial  can  be 
made  below. 

Appeal  from  common  pleas  circuit  court 
of  Abbeville  county;  T.B.  Frabkr,  Judge. 

8nlt  by  Sarah  Bdrnett  against  Carrie 
Crawford  and  others  for  partition.  De- 
cree, and  appeal  by  defendants,  after  which 
new  evidence  was  discovered.  Defend- 
ants move  that  the  appeal  be  suspended 
nntll  a  motion  for  new  trial  can  be  made 
in  theeourt  below.  Granted. 

The  notice  and  atUdavits  were  as  fol- 
lows: 

"Take  notice  that  the  d^ndanta  will 
move  the  supreme  court,  on  the  first  day 
of  the  next  term,  or  as  soon  thereafter  aa 
coonsel  can  be  heard,  for  an  order  allow- 
ing them  to  make  a  motion  In  the  circuit 
court  for  a  new  trial  on  newly-discovered 
evidence,  and  suspending  the  apoeal  here- 
in until  BQch  motion  can  be  made.  This 
motion  will  bemadeon  theaffldavitsbere- 
to  attached,  the  recf^pts.  copies  of  which 
are  contained  in  said  atfidavlts,  and  the 
brief  or  'case'  for  the  hearing  uf  the  appeal 
herein,  and  farther  affidavits  to  be  here- 
after served.  [Signed]  J.  FuLLBB  Lton, 
Db  Brdhl  &  Bbadlet,  Def'nts'  Attys.  To 
Mess.  Graydon  ft  Graydon  ft  Giles,  PI'ITb 
Attys." 

"Personally  appeared  Charles  W.  Gaul- 
di&» who,bdngdulyBWom,Bays:  (1)  That 


be  is  one  of  the  defendants  in  tbe  above 
stated  case,  ahd  Is  named  therein  as  Charles 
Gauldln.  (2)  That  said  cause  was  heard 
at  the  Jane  term,  189'J,ot  the  court  of  com- 
mon pleas  at  Abbeville,  and  a  decree  ren- 
dered therein  on  June  20.  1892,  ordering 
partition  of  the  land  described  in  the  com- 
plaint, all  ot  which  appears  by  the  'case' 
for  the  hearing  of  defendants*  appeal  In  the 
supreme  court,  which  Is  on  file  in  said 
cuui't.  (8)  That  since  said  trial  and  the 
filing  of  said  decree,  and  since  the  appent 
to  the  supreme  court  was  taken,  evidence 
has  been  discovered  of  which  none  of  the 
defendants  had  knowledge,  and  which 
could  not  by  due  diligence  have  been  ob- 
tained in  time  to  be  used  at  aaid trial,  ami 
which  woald^bave  defeated  the  plaintiff's 
claim  for  partition  If  It  bad  been  known 
to  the  defendants.  That  said  evidence 
consists  of  two  receipts,  of  which  the  fol- 
lowing are  copies:  'Kec'd  of  Messrs.  John 
and  Charles  Gauldln  eight  hundred  and 
sixty  two  dollars,  in  full  of  all  demands 
against  the  estate  of  James  Gauldln,  dec'd. 
both  real  ft  personal;  also  against  the  real 
ft  personal  property,  goods  ft  chattels,  of 
the  said  Johi^  ft  Charles  Gauldln.  L.  Bok- 
NfiTT.  Sarah  Bubnbtt.  December  1st, 
1851.  Teste:  8.  P.  Caink.  W.  S.  Blake.' 
'Rec'd  of  John  and  Charles  B.  Gauldln  twu 
hundred  and  foar  dollars,  in  full  of  all  de- 
mands op  to  this  date.  8ABAH  Bdbnbtt. 
Nov.  18th,  1849.*  (4)  This  deponent  Is  the 
son  and  one  of  the  executors  of  the  will 
of  the  said  John  Gauldln.  dec'd,  and  has 
attended  tu  alt  the  business  of  the  estate : 
that  the  papers  of  the  said  John  (xHuldin 
are  In  bis  possession,  and  he  lives  In  the 
house  where  his  father  lived  almost  hla 
whole  lifetime;  that  after  this  action  was 
commenced  be  made  constant  and  diligent 
search  through  bis  father's  papers  for  all 
papers  pertaining  to  the  said  tract  of  land 
and  the  estate  of  James  Gauldln,  the  father 
of  theaaidjohn  Gauldln;  that  the  receipts 
above  mentioned  were  not  among  any  of 
the  papers  of  Jubn  Gauldln  of  which  the 
deponent  had  knowledge,  or  which  he  suc- 
ceeded in  finding;  that  the  said  John 
Gauldln  hi  his  lifetime  kept  hla  papers  In  a 
bureau  and  trunk  in  his  room,  and  de- 
ponent searched  carefully  through  these, 
and  In  every  place  in  the  bonse  where  pa- 
pers could  be  kept,  for  papers  pertaining 
to  said  laud;  that  since  the  appeal  to  the 
supreme  court  bis  sister  Sadie  Chapman, 
while  on  a  visit  to  deponent,  by  accident 
discovered  said  receipts  In  a  drawer  where 
garden  seeds  were  kept;  that  In  the  back 
plazsa  of  deponeut's  bouse  there  la  a  aec  of 
drawers  ami  shelves  which  have  for  many 
years  been  used  to  keep  seeds  and  carpen- 
ter's tools  In;  that  in  one  of  these  drawers 
where  seeds  were  kept  the  said  Sudle  Chap- 
man found  a  package  which,  upon  being 
unwrapped,  proved  to  be  a  package  of  pa> 
pers,  and  In  tbis  package  she  found  these 
receipts,  and  Immediately  called  deponent, 
who  was  In  the  noaae,  and  showed  blm 
the  package  of  papers  with  these  recipes; 
that  deponent  took  charge  of  them,  and 
had  them  In  his  possession  until  a  short 
time  after,  wtaen  he  delivered  them  to  bis 
attorneys;  that  the  set  of  drawers  In  tne 
plassa  where  said  receipts  were  found  bad 
been  used  only  for  keeping  seeds,  tools. 
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etc..  In,  and  .nerer  tor  papers,  and  depo- 
orat  doeanot  know  how  tfiesiBpapeni  bap> 
pened  to  be  tbere,  bnt  Is  sure  they  mast 
buTa  been  left  there  by  accident.  (5)  That 
he  knows  that  none  ofthe  defendants  knew 
of  the  existence  of  these  receipts;  that  be- 
fore tbp  trial  of  the  caase  belnqalred  of  all 
ol  the  defendants  It  they  knew  any  fafets 
pertaining  to  the  ownership  of  said  land, 
and  also  Inquired  of  all  the  old  people  In 
the  nelKhborbood  wbo  be  tbuagbt  wonld 
probalfly  be  able  to  fnmlsb  evidence  aa  to 
the  said  land.   C.  W.  Uaoldin." 

"PerHonally  appeared  Sadie  Chapman, 
who  being  daly  sworn,  says:  (1)  That 
■he  la  one  of  the  defendants  In  thlscaose, 
and  a  daofchter  of  John  Oanldln,  de< 
eeared:  that  the  defendant  Charles  Ganl- 
dln  Is  her  brother,  and  the  other  defend- 
ants are  her  siftters.  (2)  That  said  eaose 
was  beard  at  the  June  term,  1882,  of  the 
coart  of  common  pleas  at  Abbeville,  and 
a  decree  rendered  therein  on  June  2U,  18U2, . 
ordering  partition  of  the  land  described  in 
the  complaint,  all  of  which  appears  by  the 
*eaae'for  the  taearlns  of  defendants*  ap- 
peal tn  the  supreme  court,  wbfcb  Is  now 
on  file  In  sald-coort.  (8)  That  Mnce  said 
trial  and  the  filing  of  said  decree,  and 
■Ince  defendants  appealed  to  tbesnprenie 
court,  erldeuce  has  been  discovered  which 
was  not  known  td  the  defendants  at  the 
time  of  the  trial,  and  could  not  by  due  dili- 
gence bare  been  obtained  In  time  tube  used 
at  thesaid  trial,  and  wblch,  deponent  Is  ad- 
vised, would  havedefeated  plaintirr*sclalm 
for  partition  11  it  had  been  known  to  the 
defendants.  That  said  evidence  consists 
of  two  receipts  of  which  the  following  are 
copies:  'Bec'd  of  Messrs.  John  and  Charles 
Ganldlo  eight  hundred  and  sixty  two  dol- 
lars. In  full  ot  all  demands  against  the  e»> 
tate  of  James  Oanldln,  dee*d,  both  real  & 
personal;  also  against  the  real  &  per- 
Bonal  property,  goods  ft  chattels,  of  the 
said  John  &  Charles  Oanldln.  L.  Burnett. 
Sabah  Bubnbtt.  December  lat,  1851. 
Teste:  S.  P.  Caisk.  W.S.Blake.*  'Rec'd 
of  John  and  Charles  B.  Gaoldln  two  han- 
dredand  four  dollars,  in  full  of  all  demands 
DP  to  this  date.  Sabah  Bdbnbtt.  Nov. 
18, 1848.'  (4)  Tbatber  brother  Charles  W. 
Gaaldln  Is  the  executor  of  said  John 
Oanldln,  deceased,  and  the  papers  of  the 
said  John  Oanldln  are  in  his  possession : 
that  he  lives  at  the  old  homestead  of  the 
said  John  Oanldln;  that  deponent  knows 
ber  brother  made  dIJIgeot  aearcb  for  all 
papers  pertaining  to  said  land  ofter  this 
action  was  commenced;  that,  ulace  the 
appeal  to  the  supreme  court  In  this 
case,  deponent  by  accident  found  the  re- 
ceipts mentioned  and  copied  above  In  a 
drawer  where  garden  seeds  were  kept; 
that  in  the  ptaiza  of  her  brother's  hoase 
then)  Is  a  set  of  drawers  and  shelves  which 
for  many  years  baTe  been  used  as  a  placo 
for  keeping  seeds  and  carpenter's  tools; 
tbat,  in  one  of  these  drawers  where  seeds 
were  kept,  deponent  found  a  package 
which,  on  being  unwrapped,  proved  to  be 
a  package  of  papers,  and  In  this  package 
sbe  found  said  receipts;  tbat  she  Immedi- 
ately called  her  brother,  who  was  In  the 
bonae,  and  delivered  the  said  papers  to 
blm;  tSiat  deponent  knows  the  signature 
tu  said  receipts  to  be  the  algnature  of  8a* 
▼.16Mnaim-46 


rah  Bnmett;  that  Ii.  Bnmett  was  tlw 
husband  of  Sarah  Burnett;  that  she  snp' 
poses  thatsald  paelLegeuf  papers  got  Into 
said  drawer  by  accident;  it  was  a  place 
where  papers  were  never  kept,  and  no  one 
would  have  thought  of  looking  tbere  for 
them;  that  she  found  said  paperswblleon 
a  visit  to  her  brother.  Mba.  S.  B.  Chap- 

HAN." 

"Personally  appeaiM  T.  8.  Blake,  who, 
being  duly  sworn,  says  tbat  be  has  seen 
the  original  receipt  given  to  John  and 
Cbaries  Oauldln  on  December  let,  1851, 
for  the  sum  of  eight  hundred  and  sixty- 
two  dollars,  and  signed  by  L.  Burnett 
and  Sarah  Bamett,  the  plaintiff  In  the. 
nboTfr«tated  action,  and  witnessed  by 
8.  P.  Calne  and  W.  8.  Blake.  This  depo- 
nent recognizes  the  slgnatore  ot  W.  S. 
Blake,  and  swears  to  It  aa  the  signature 
of  W.8.  Blake.  W.  S.  Blakewasa  brother 
of  this  deponent,  and  deponent  was  famil- 
iar wltb  bis  signature.  This  deponent 
further  says  that  the  said  W.  Blake  la 
now  dead;  that  deponent  knew*  L.  Bui^ 
nett,  wbo  signed  tbereoeipt  with  Sarah 
Burnett,  and  that  the  said  L.  Bamett, 
who  Is  now  dead,  was  the  husband  of  the 
said  8arab  Burnett,  the  plaintiff  In  the 
above-stuted  action.  T.  8.  Bl-akb." 

On  the  SOtU  day  of  November,  ]8»2,  pn 
the  first  day  of  the  call  of  the  eighth  clr< 
cntt  docket,  the  case  being  on  this  docket, 
the  motion  was  made  by  defendants' 
attorney,  Mr.  De  Bruhl.  Mr.  K.  O.  Gray- 
don,  counsel  for  plaintiff,  (respondent,) 
objected  to  the  hearing  of  the  motion  nt 
this  time,  on  the  ground  that  this  is  not 
the  proper  time  therefor;  that  the  notice 
was  given  during  the  present  term,  and 
stated  that  the  motion  would  be  made 
**on  the  first  day  of  the  next  term,"  he 
being  served  on  the  23d  day  of  November, 
1892,  the  first  day  of  the  present  term. 
Connselfor  defendants  stated  that  he  In 
tended,  by  the  words  "on  the  first  day  ol 
the  next  term,"  the  first  day  of  the  term 
for  the  call  of  the  docket  of  the  eighth 
circuit. 

J.  Fuller  Lyoa,  and  DeBrabI  Jt  Bntdley, 
for  appellants.  Qraydoo  dk  Orajrdoa,  for 
respondent. 

Pbb  Curiam.  The  court  orally  decides, 
as  to  this  objection  by  the  plaintlff'sconn- 
sel,  that  the  notice,  though  no  doubt  a 
mistake  on  the  part  of  thedefendantn,  was 
calculated  naturally  to  mislead  the  plain- 
tiff's counsel,  and  that  therefore  the  motion 
cannot  properly  be  beard  at  this  term.  The 
court  called  the  attention  of  the  bar  to 
the  hahit  of  nut  dating  such  notices.  Tn 
this  case  the  date  can  only  be  ascertained 
from  the  caption  and  the  service.  As  the 
mistake  In  this  notice  is  nodonbt  through 
inadvertence,  the  conrt  Is  disposed  to  al- 
low a  motion  tor  a  continuance  of  the 
case  In  order  that  themotlon  can  be  raade 
and  heard,  unless  the  plaintiff's  counsel 
would  waive  the  time.  This  the  counsel 
decided  to  do,  rather  than  have  the  case 
continued  until  next  term.  The  court 
then  proceeded  to  give  Its  Jndgmentorally 
upon  the  motion,  having  carefully  con- 
sidered the  same.  Motions  of  this  charac- 
ter are  allowed  beeanse,  when  an  appeal 
la  perfected,  the  circuit  court  loseH  Ita 
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Jinitdletloii,  and  cannot  hear  a  motion 
or  a  new  trial  on  newly-dlacovered  evi- 
dence. An  this  court  cannot  do  hu,  Inas- 
macb  as  the  motion  Involves  qnestlons  of 
fact,  It  iB  customary  to  suspend  the  ap- 
peal, and  remand  the  case  to  the  circuit 
court,  to  allow  the  motion  to  be  made  In 
that  court;  bat,  before  this  court  will  do 
ao.  It  has  been  decided  in  several  cases 
that  tbe  movins  party  moat  make  a 
prima  fkcle  ahuwlnflr.  CouobrI  for  plain- 
tiff was  in  error  In  supposing,  as  Btaced 
In  his  argument,  that  the  moving  party 
muut  show  such  facta  to  this  court  as 
would  be  HufBcIent  to  sustain  his  mution 
la  the  circuit  court  for  a  new  trial.  This 
coart  has  laid  down  tbe  principle  that 
only  aprii27H  /iie/eBbowl»e  should  bemade 
here, and  tbe  judgment  of  thiscourtsbould 
not  Influence  tbe  decision  of  the  circuit- 
court  on  the  motion  for  a  uew  trial  In  the 
sllslitest  decree.  Inthtscase  Buch  a  prima 
facie  BbowlnK  has  been  made  to  this  court, 
and  the  motion  should  be  eranted.  The 
court  accordingly  made  tbe  following  or- 
der: Amotion  having  been  made  in  this 
cause,  by  tbe  attorney h  for  appellants, 
asking  that  an  order  he  made  allowing 
the  appellants  to  move  for  a  new  trial  In 
the  circuit  court  on  the  ground  of  newty- 
dlHOovered  evidence,'  and  BuspendlUK  the 
appeal  without  prejudice  until  such  mo- 
tion can  be  made,  and  a  primu  /aeie  show- 
ing having  been  made,  it  Is  ordered  tbat 
the  motion  be  granted,  and  the  caiiBe  re- 
manded to  the  circuit  for  the  purpose  of 
allowing  Bald  motion  to  be  made,  and 
that  the  appeal  be  euspended  until  said 
motion  cun  be  made,  and  this  court  notl* 
tied  of  the  result.  This  order  is  made 
without  prejudice  to  either  party,  and 
without  the  Intention,  on  the  part  of  this 
eoort,  to  express  any  opinion  whatever 
ns  to  whether  said  motion  shall  be  grant- 
ed or  not,  that  being  a  matter  exclusively 
for  the  circntt  Judge. 


(89  Va.  614) 

BOARD  OP  SUP  RS  OF  CUMBERLAND 

COUNTY  T.  RANDOI.PH. 
(Supreme  Court  of  Appeals  of  Virginia.  Feb. 
2,  1893.) 

Railroad  Aid  Bonds  —  Kstopfbl  to  Dbnt  Va- 
lidity— Mandamds  to  Compel  Levy  op  Tax, 

1.  Where  the  iegislatore  gives  a  connty 
authority,  under  a  ptmolar  vote,  to  subscribe 
for  stock  in  a  raiiroaa  compaoy.  and  issue  Its 
bonds  in  payment  therefor,  which  tbe  county 
does,  a  bona  fide  bolder  of  we  of  such  bonds 
has  a  right  to  presume  that  all  the  steps  pre- 
liminary to  Its  execution  have  been  regularly 
taken.  If  snch  fact  be  certified  on  the  face  of 
the  bonds  by  the  proper  officers,  whose  duty  it 
is  to  ascertain  it;  and  therefore  a  county  is 
estopped  from  denying  liability  on  such  a  bond 
on  the  ground  that  the  election  at  whidi  its 
issuance  was  voted  on  waa  not  Iwally  held  tac 
want  of  notice. 

2.  Even  if  there  were  any  harmful  Irregu- 
larities in  the  proceedinKs,  under  Act  Feb.  5, 
1880,  authoriKinp  the  onginal  issuance  of  the 
bonds,  such  defects  were  cured  by  Act  Feb.  S, 
1888,  recognizing  the  validly  (xf  the  subscrip- 
tions that  had  been  made,  and  all  that  had 
been  done  under  the  prior  act,  and  authorizing 
the  issuance  of  coupon  bonds  In  lieu  of  the  con- 
dithmal  hmds  Isaaed  under  such  prior  act. 

a.  Bach  eoiqwna  were  binding  oUlgatlMS  of 


the  county,  and  the  board  ot  supervisort  had 
no  power  to  disallow  them,  but  Its  duty  was  to 
levy  a  tax  for  th^  payment  as  reqalred  by 
Oode^  S  1248;  and  mandamus  lies  to  compel 
such  a  levy,  though  the  coupons  have  not  been 
reduced  to  Judgment 

4.  Even  if  tbe  coupons  were  purchased  at 
a  discount,  it  was  Immaterial;  for  bona  fide 
purtauuera  In  the  market  are  not  restricted,  In 
their  claims  on  seenrities,  to  the  sum  paid  fbr 
them. 

Appeal  from  (Cumberland  county  court. 

Application  by  one  Randolph  for  a  man- 
fJamaa  to  compel  the  board  of  aupervisora 
ot  Cumberland  county  to  levy  a  tax  lor 
the  payment  ot  certain  coupons  due  oa 
coupon  bonds  luBued  by  defendant  county. 
Judgment  was  entered  forpetltloneronan 
order  granting  the  writ,  and  defeudanta 
bring  error.  Affirmed. 
'  The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  Licwig.  P. : 

Error  to  lodgment  of  tbe  county  court 
of  Cumberland  county,  rendered  Februa- 
ry 22,  1892,  awarding  a  maodHtnuacompol- 
Ung  the  board  of  supervisors  of  tbat  coun- 
ty to  levy  a  tax  to  pay  certain  coupons 
held  by  tbe  petitioner,  the  defendant  la 
error  here,  which  coupons  were  detarhed 
from  certain  bonds  issued  by  the  county  in 
payment  of  its  subscription  to  tbe  capital 
stock  ot  tbe  Formvllle  &  Powhatan  Ball- 
road  Company.  By  an  act  of  assembly 
approved  February  5, 1886,  the  counties  of 
Cumberland  and  Powhatan  were  each  au- 
thorised to  subscribe  $40,000  oftheetock 
of  the  company,  provided  that  at  a  pop- 
ular election  thereafter  to  be  held.  In  the 
manner  tiet  forth  In  sections  62  and  63  of 
chapter  61  of  tbe  Code  of  187S.  the  vote 
should  be  in  favor  of  such  subscription. 
Acta  1885-86,  p.  65.  An  election  in  tbe 
county  of  Cumberland  was  afterwards, 
to  wit;  on  the  7th  of  August,  1886,  held,  tltn 
result  of  which  was  certified  to  the  coun- 
ty court  as  being  In  favor  of  the  Bitbserip- 
tlon,  whereupon  an  order  was  entered  re- 
quiring the  supervisors  to  carry  out  tbo 
wishes  of  tbe  voters  In  that  regard,  which 
was  done.  That  is  to  aay,  $40,000  of  tbe 
stock  of  the  company  was  subscribed  for, 
to  be  paid  In  bonds  of  the  county,  condi- 
tioned as  required  by  the  above-mentioned 
act,  and  to  bear  Interest  at  the  rate  of  6 
per  centum  per  annum.  The  act  provided 
that  the  principal  ot  the  bonds,  if  issued, 
should  be  made  payable  In  80  years,  pro- 
vided a  railroad  was  built  acrosB  theaald 
counties,  and  completed  b^ore  Ihe  3d  of 
March,  1890;  otherwise  to  be  void,  and  of 
no  effect.  Accordlnjtly  40  bonds,  for  f  1,000 
each,  were  Issued,  In  conformity  with  the 
act,  payable  to  the  railroad  company.  In 
payment  of  the  said  stock.  Afterwarda. 
however,  to  wit,  on  the  Sth  of  February, 
ISflS,  anotber  act  was  approved,  which, 
after  reciting  that  each  of  tbe  aald  coun- 
ties had  aubscrlbed  $40,000  to  the  stuck  of 
the  company,  and  had  paid  for  the  same 
in  conditional  bonds,  as  authorized  by  the 
act  of  February  5, 1886,  enacted  as  fol- 
lows: "That  on  tlie  completion  of  the 
Farmvllle  and  Powhatan  Railroad,  as  pro- 
posed, across  the  counties  of  Cumberlanl 
and  Powhatan,  respectively,  the  said  con- 
ditional bonds  Issued  by  tbe  said  counttea, 
reapectlvely,  shall.  In  tbe  discretion  of  the 
respective  boards  of  aupervlaora  of  aald 


Digitized  by 


Google 


BOABD  OF  SUPliS  0.  BANDOLFH. 


728 


coontles^  be  exchanged  tor  coapnn  boocls, 
stating  that  the  earn  due  la  fur  value  re- 
culred,  aggregating  aa  equal  amouut, 
with  llkecondltluQB  as  to  rate  of  Interejat, 
and  time  and  place  of  paj'tneut  of  princi- 
pal and  Interest.  On  Burfa  exchange  being 
made,  there  eball  be  dellTered  to  such 
c'Ounl7  certlAcates  of  etoclt  of  the  Farm- 
Tllle  and  Powhatan  Railroad  Company 
for  an  amount  equal  to  that  of  said  cou- 
pon bonds  delivered."  Acta  1887-88, p.  128. 
Under  this  act  80  coupon  bonds,  for  f  500 
each,  were  IsRued  and  delivered  to  the  cum- 

8 any,  at  Its  request,  In  Hen  of  the  40  eon- 
Itional  bonds,  by  the  county  of  Cumber- 
land, and  for  which  certificates  of  stuck 
were  received,  aa  provided  by  the  art.  A 
blank  form  of  thf>tM9  bonds  and  coupons  Is 
as  follows : 

"9500.  United  States  of  America.  9600. 
County  of  Cumberland,  state  of  Vlrglnld. 
For  value  received,  the  county  of  Cumber- 
land, Virginia,  promises  to  pay  to  bearer, 
or  the  registered  bolder  hereof.  It  regis- 
tered In  accordauco  therewith,  on  the  first 
day  of  September,  nineteen  hundred  and 
seventeen,  five  hundred  dollarH  In  lawful 
money  of  the  United  States  of  America, 
at  tne  First  National  Bank,  la  the  city  of 
Richmond,  Virginia,  and  Intereat  thereon 
at  the  rate  of  six  por  centum  per  annum, 
upon  the  presentation  andeurrenderof  the 
annexed  coupons  therefor  on  the  flret  day 
ot  September  and  March,  In  each  year.  In 
like  money,  at  said  Flret  National  Bank, 
In  the  city  ot  Blchniond,  Virginia.  This 
tiond  Is  one  of  the  series  of  eighty,  all  of 
like  tenor,  date,  and  amount.  Issued  by 
the  obligor  in  pursuance  of  acta  ot  assem- 
bly approved,  respectively,  on  the  6th  day 
ot  February,  1SS6,  and  on  the  8tb  day  ot 
February,  1888.  This  bond  may  be  regis- 
tered at  theoRlcvof  the  treaeurer  of  the 
cunnty  of  Cumberland,  at  the  option  of 
the  holder,  and  thereafter  the  principal 
will  be  ptiyable  to  said  person  only  as 
shall  from  time  to  time  appear  to  be  the 
last  registered  holder.  The  registry  of  the 
bond  shall  not  aBMt  the  negotiability  ot 
Its  coupons   by    delivery.     In  witness 

whereof  1,  ,  cbalrman  of  the  board 

of  supervisors  of  Cumberland  couuty,  Vir- 
ginia, acting  for  and  on  behalf  ot  said 
county.  In  pursuance  of  the  aforesaid  acta 
ot  assembly,  and  order  of  the  board  ot  su- 
pervisors of  said  county,  made  and  entered 
on  their  records  on  the  tltb  day  of  April, 
1880,  have  hereunto  set  my  band  and  af- 
fixed the  seal  uf  the  board  of  supervisors, 

this    day  of  ,  18-.  , 

Chairman  ot  the  Board  of  Supervisors. 
 ,  Clerk  ot  the  County  ot  Cumber- 
land, Va. 

"flS.  Coupon.  9I6.  The  county  ot 
Cumberland  will  pay  to  bearer,  at  the 
First  National  Bank  of  KIchmond,  Vlr- 
l^nla,  fifteen  dollars  for  dx  months'  Inter- 
est, due  this  flrflt  day  ot  — — ,  on  Its  bond 

No.  ,  forflvehundred  dollars.  , 

Chairman  of  the  Board  of  Superrlsors.  ** 

Thei>etltJonerlB  the  bolder  ot  154  of  these 
coupons,  80  of  which  fell  due  on  the  1st  ot 
March,  1891,  the  residue  on  the  Ist  <ittha 
foUflwIng  September,  and  all  of  which  are 
nnpald.  After  their  maturity  he  peti- 
tioned the  board  ot  supervisors  of  Cumber- 
land county  to  levy  a  tax  to  pay  them. 


which  was  refused,  and  the  claim  disal- 
lowed, whereupon  an  appeal  was  taken 
to  the  county  court,  which  appeal  seems 
never  to  have  been  acted  on.  The  peti- 
tioner soon  afterwards  filed  his  petition 
In  the  same  court  for  a  taandamostocom- 
pel  the  levy  of  a  tax,  to  which  the  board 
demurred,  and  also  answered.  The  de- 
fense set  up  In  the  answer  was  that  the 
bonds  were  void,  chiefly  on  the  ground 
that  no  pruvIOBs  notice  of  the  election 
held  on  the  7tb  of  August, 1886,  was  given. 
It  was  also  stated  that  the  railroad  bad 
not  been  completed  across  the  county  ot 
Cumberland,  and  that  the  appeal  from  the 
action  of  the  board  disallowing  the  peti- 
tioner's claim  had  not  been  disposed  ot. 
Another  allegation  ot  the  answer  was  that 
the  petitioner  bought  the  con  pons  In  quee- 
tlon  at  a  discount.  No  issue  was  taken 
on  the  answer,  but  the  writ  was  awarded, 
aa  prayed  tor  in  the  pelltlfw:  and  a  writ 
of  error  to  this  Judgment  having  been 
refused  by  the  Judge  ot  the  drenlt  eourt 
of  Cumberland,  the  case,  by  a  writ  of  error, 
was  brought  to  tbis  court. 

Wm.  M.  FlHoagaa,  E.  P.  BafoM,  and  R. 
R.  FauDtleroy,  for  plaintiffs  In  error,  fe* 
gram  it  StrtogibUom  winA  J.  P.  FiiMgeraldt 
tor  defendant  In  error. 

Lewis.  P.,  (after  stat/og'tAaflwts.)  Tba 
first  point  made  by  the  appellants  la  that 
upon  thefacts  stated  in  the  answer,  which 
was  not  traversed,  the  writ  ought  to  have 
been  dented.  But  this  Is  a  mistaken  view. 
At  common  law  the  return  was  not  trav- 
ersable, the  party  being  left  to  his  action 
tor  a  talne  return.  It,  In  rach  action,  the 
return  was  falsified,  a  peremptory  maotfii- 
mua  was  granted.  Bac.  Abr.  tit.  **  Manda- 
mus." The  defects  of  this  procedure  were, 
to  a  certain  extent,  remedied  by  the  stat- 
ute of  Anne,  (chapter  20.)  which  statute 
has  not  been  re  enacted  in  Vlntlula.  Sec- 
tion 3014  of  the  of  the  Code,  however,  pro- 
vides that  the  answer  shall  he  "subject  to 
any  Just  exceptions ;  **  and  here.  It  Is  true, 
there  are  none.  But,  treating  the  answer 
as  though  It  had  been  demurred  to,  the 
result  by  no  means  followa  for  which  the 
appellunts  contend. 

And,  first,  it  Is  to  be  observed  that  the 
competency  of  the  le^slature  to  authorize 
countlps  or  other  municipalities  to  sub- 
scribe  to  the  stock  ot  a  railroad  company, 
and  to  Issue  bonds  In  payment  of  such 
subscriptions.  Is  unqueetlonable;  and  this 
authority  may  beeonferi-ed  with  or  with- 
out the  sanction  of  a  popular  vote.  The 
leglnlature  possesses  all leglsatlve  power 
not  prohibited  to  it,  and  there  is  no  con- 
stitutional restriction  upon  Its  powers  In 
matters  of  this  aort.  The  provlnon  of  the 
constitution  of  Virginia,  that  **  the  state 
shall  nut  subscribe  to,  or  become  Inter- 
ested In',  the  stock  ot  any  company^  asso- 
ciation, orcorporatlon,  "refersto  subscrip- 
tions by  the  state,  and  not  to  a  case  like 
the  present.  Bedd  v.SupervIsors.Sl  Grat. 
695;  Railroad  Co.  v.  County  of  Otoe,  16 
Wall.  667.  Legislative  authority,  more- 
over, as  in  the  present  case,  to  Issue  "eou* 

Son  bonds,"  Implies  authority  to  Issue 
onds  and  coupons  payable  to  bearer, 
which  are  negotiable  Instruments  having 
all  the  qualiUra  and  Incidents  of  commer- 
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dal  paper.  ArentH  t.  Com.,  18  Grat.  1^; 
Gelpcke  t.  Dabaqae,  1  Wall.  176;  Thomp' 
BOD  T.  Lee  Co.,  8  Wall.  827;  LlvlngBton  Co. 
T.  Bank,  128  D.  S.  102.  9  Sop.  Ct.  Rep.  18; 
1  DUl.  MUD.  Goni.  (4th  Ed.)  {638.  It  !■ 
also  Jmportant  to  obaerve  that  the  bolder 
of  ■Dcb  iDStromentfl  1b  preanmed  to  be  a 
bo  OA  Ode  holder  for  valae,  before  mato- 
rtty,  aoIesB  fraud  or  UleKallty  In  the  incep* 
tion  of  the  paper  be  shown.  1  Daniel,  NeK. 
Inst.  SSH12,  810;  Smith  v.SanCu.,  11  Wall. 
139.  And  the  qneatiOD,  therefore,  Is,  do 
the  matters  set  up  In  the  answer  consti- 
tute a  good  detduBe  aa  against  aaeb  a 
bolder? 

The  raalu  ground  relied  on  Is  that  the 
election  beld  under  the  act  of  February  5, 
1886,  was  not  legally  held,  for  want  of  jo- 
tloe.  But  the  bonds  from  which  the  cou- 
pons In  question  were  detached  were  not 
Isaaed  under  that  act,  hut  under  the  act  of 
February  8, 1888 ;  and,  Independently  of  this 
consideration,  the  objection  is  wttboot 
merit.  The  doctrine  of  tbe  snpreme  court 
of  tbe  United  States,  and  tbe  one  most 
consonant  with  reason  and  Justice.  Is  that 
where  a  municipal  corporation  has  legis- 
lative authority  to  Issue  negotiable  secu- 
rities, dependent  onlyopon  the  adoption 
of  certain  prellmlnafy  proceedings,  sucb  aa 
a  popular  eleotlon,  the  bun«  llifa  holder 
has  a  right  to  nsSumo  that  snch  prelim- 
inary proceedings  have  been  regularly 
taken,  if  tbe  fact  be  certified  on  tbe  face  of 
tbe  Instruments,  or  on  the  face  of  tbe 
bonds  from  which  negotloble  coupons  are 
annexed,  by  the  proper  officers,  whose 
doty  it  is  to  ascertain  it.  In  such  ease  the 
recital  Is  Itself  a  decision  of  tlie  fact  by  the 
appointed  tribunal,  and  estops  the  corpo- 
ration, aa  against  such  holder,  to  contest 
It.  Tbe  latter  is  not  bound  to  ascertain 
tbe  tmth  or  falsity  of  snch  recital,  or  to 
look  farther  than  to  see  whether  the  req- 
uisite legislative  anthority  has  been  con- 
ferred. Aeenrdliigly.  aacn  Instruments 
have  often  been  held  valid.  In  the  bands  of 
a  bona  Ode  holder,  under  eircumstancea 
which  would  sustain  a  direct  proceeding 
against  the  municipality  to  annul  them, 
or  to  prevent  their  iKsue.  CommlssioDers 
Asplnwall,  21  How.  539;  Supervisors  r. 
Schenck,  5  Wall.  772;  St.  Joseph  Tp.  v. 
Rogers,  18  Wall.  644;  County  of  Warren  v. 
Harcy,97  D.  8.  98;  Tom  ol  Goloma  v. 
Eaves,  93  U.  S.  4H4;  CommissloDenT  v. 
Bolles,  94  U.  S.  104;  1  m\.  Mun.  Corp.  (4tb 
Ed.)  9  649.  Indeed,  this  court,  IQ  J)e  Toss 
V.  City  uf  Richmond,  18  arat.838,  went  fur^ 
tber,  and  applied  the  principle  of  estoppel 
in  respect  to  a  bond  not  negotiable.  In 
that  case  the  bond  in  question  was  Issued 
by  tbe  city  In  Hen  of  a  bond  which  had 
been  previously  confiscated  by  tbe  late 
Confederate  government,  but  there  was 
nothing  on  Its  face  to  Indicate  that  fact; 
It  being  In  form  an  unconditional  promise 
to  pay.  It  was  conceded,  moreover,  that 
In  reissuing  It  In  that  form  the  city  an- 
tborities  disobeyed  tbe  mandate  of  an  ex- 

Bresa  ordinance  In  regard  to  reissuing 
onds  In  lieu  of  eonllacated  bonds,  and  ex- 
ceeded tiielr  authority.  But  ns.  In  the 
opinion  of  tbe  court.  Its  unconditional 
form  was  equivalent  tu  a  representation 
by  tbe  city  that  It  could  be  purchased  with 
safety,  It  woa  held  tbat,  as  against  a  bona 


Sde  bolder  for  value,  the  city  was  estopped 
to  deny  Its  validity.  "From  the  nature  of 
tbe  hnslness,"  said  the  court,  "the  city 
knew  tbat  tbls  representation,  conveyed 
by  the  form  of  the  bond,  would  be  relied 
on, and  mast  bave  intended  that  It  sbonld 
he.  When  a  party  has  relied  upon  it,  and 
in  good  taltb  paid  bis  money  on  the  faith 
of  It,  It  would  be  tbe  height  of  injasttce  to 
allow  the  city  to  say  that  it  Is  not  trae. 
and  that  it  was  his  folly  to  believe  It.** 
Besides,  whatever  gronod  of  objection 
there  might  be  if  the  case  stood  upon  the 
act  of  February  6, 1886,  alone,  any  Irrega- 
larfties  which  may  have  occurred  In  tbe 
proceedlngfl  under  tbat  act  were  cured  by 
tbe  act  of  February  8, 1888.  The  latter 
act  recognised  tbe  validity  of  tbe  subscrlp* 
tlon  that  had  been  made,  and  all  that  had 
been  doue  under  tbe  prior  act,  and  in  ex- 

grass  terms  authorised  tbelasoe  of  coupon 
oDde,  on  the  completion  of  tbe  railroad 
across  the  counties  of  Cumberland  and 
Powhatan,  in  lieu  of  the  conditional  bonds 
which  had  already  been  Issued  to  the  rail- 
road company  under  the  prior  act.  Tbls 
It  was  clearly  competent  for  tbe  legislature 
to  do,  both  on  principle  and  authority. 
As  was  remarked  by  Judge  Bdhks  in  Redd 
V.  Supervisors. 81  arat.A83,  "defective  sab- 
scriptions  may  In  all  cases  be  ratified  where 
the  legislature  could  bave  originally  con- 
ferred tbe  power;"  citing  Thompson  t. 
Lee  Co.,  8  Wall.  827;  St.  Joseph  Tp.  v. 
Rogers,  16  Wall.  B44,  and  other  cases.  In 
the  present  case  tbe  bonds  from  which  the 
coupons  In  question  were  detached  are 
payable  to  bearer, as  are  the  coupons,  and 
are  regular  and  nncondltional  on  their 
face.  Tbey,  moreover,  reelte  that  tbey  are 
issued  in  pursuance  of  the  statutes  above 
mentioned.  Tbls  Is  an  Implied  representa- 
tion that  tbe  only  condition  preceden  t  pre- 
scribed ur  contemplated  by  the  act  of  Feb- 
ruary 8, 1888,  namely,  the  completion  of 
tbe  road  across  ibeaald  eoantlea,bad  been 
complied  with;  and  tbe  bona iltfe holder, 
as  already  stated,  was  not  bound  to  look 
beyond  this  renltal,  except  to  the  act  ao- 
thorlslng  the  bonds  to  be  issued. 

Nor  is  there  any  merit  In  the  objection 
founded  on  tbe  pendency  of  tbe  appeal 
from  the  order  uf  the  board  of  supervisors 
rejecting  the  petitioner's  claim  on  account 
of  the  coupons  in  question.  It  was  not 
necessary  to  present  the  claim  for  allow- 
ance to  the  board ;  for,  to  all  Intents  and 
purposes.  It  was  audited  when  the  boode 
were  Issued.  The  coupons  were  binding 
obligations  of  the  county,  and  tbe  board 
had  no  power  to  disallow  them.  Its  duty 
In  the  matter  was  clear,  and  purely  minis- 
terial, vis.  to  levy  a  tax  to  pay  them,  aa 
section  1348  of  tbe  Code  requires.  Its  or- 
der, therefore,  rejecting  tbe  claim,  from 
which  tbe  appeal  was  unnecessarily  taken, 
does  not  In  any  degree  partake  of  the  na- 
ture of  a  Judgment.  A  board  of  supervis- 
ors in  Vii^nia  has  no  Judicial  powers  of 
any  sort.  Tbls  was  decided  in  Board  v. 
Catlett's  Ex'rs,  86  Ya.  168, 9  S.  E.  Rep.  999, 
and  there  are  many  like  decisions  by  courts 
of  other  states.  Nor  Is  there  any  doubt 
that  mandamna  lies  to  compel  a  levy  to 
be  made,  although  the  coupons  have  nut 
been  reduced  to  Judgment;  for.bad  a  Judg- 
mont  been  obtained,  the  only  proper  rein- 
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edy  to  entoTce  it  wuold  be  by  mandHtavs. 
Coanty  of  Greene  t.  Daniel,  102  I.'.  S.  187; 
Co  mm  leal  oners  t.  King,  }3  Fla.  451,  467. 

Nor  Is  the  esse  affected  by  the  allegation 
In  tbe  anaver  tbat  tbe  petitioner  pur 
cbased  tbe  coupons  at  a  discount.  A  elra- 
Ilar  oblRctlon  was  overruled  la  Cromwell 
T.  County  of  Sac,  9ff  U.  S.  51,  Id  nfaich  case 
it  was  said  tbat  as  tbe  sales  of  such  se- 
enrltles  are  usnally  orade  wttb  relerence  tu 
prices  current  In  the  market,  and  not  wltb 
reference  to  their  par  value,  it  would  lead 
to  Inconceivable  confusion  II  bona  Ode  pur- 
chasera  in  the  market  were  restricted  In 
tbeir  claims  upon  such  securities  to  tbe 
sums  tbey  bad  paid  Irr  tbem. 

This  suffli^lentlydisposea  of  tbe  case,  and 
renders  It  unnecessary  to  consider  any 
other  questlou  dlscuaaed  at  tbe  bar. 

Judgment  affirmed. 


BBOmiN  T.  OOHUONWBAI/TH. 
<Bi^aiw  Oourt  of  AjKpeals  of  YIciMb.  Jan. 
28,  180S.) 

hLoinr— WvAT  Comstitdtbs— 'Piinisbmbmt. 
Ood^  I  3706,  provides  tiiat  the  breaUns 
snd  entering  of  a  noaw  In  tbe  nighttime  with 
intent  to  commit  larceny  is  ptinisHable  by  im- 
priaooment  In  the  penitentlaiT  for  not  less  tban 
2  or  more  than  10  years,  or,  m  the  diacretion  of 
the  Jmy,  by  impriwHmient  m  jail  not  exceeding 
12  moith^  and  a  fine  not  exceeding  $500.  Sec- 
tion 3879  provides  that  offenses  ^^nnishable" 
with  death  or  ccafinement  in  the  penitentiary 
are  felonies,  and  all  other  offenses  are  misde- 
meanors. Hdd,  that  the  word  "ponisbable," 
as  set  forth  in  section  3879,  means  offenses 
which  "may  be  punished"  by  tmprisoament  in 
the  penitentiary;  and,  where  a  person  is  con- 
victed of  breaking  and  entering  a  hoose  in  the 
nldittime  with  tnt«it  to  steal,  h^  is  guilty  of 
fdony,  within  section  3879,  thoa^  his  nnnlab- 
mant  was  assessed  at  imprisoninMit  In  the 
eonsty  Jail,  and  a  fine. 

Error  to  Loodoun  county  court. 

D.  W.  Benton  was  convicted,  of  taoDSe- 
breaklng.  He  was  sentenced,  In  accord- 
ance with  the  verdict  of  tbe  Jury,  to  con- 
flnement  In  Ibe  penitentiary  for  two  years 
for  a  felony,  a  writ  of  error  to  tbe  said 
Jodgment  having  been  refused  by  tbe  Judge 
of  the  elrcolt  court  of  said  county.  & 
veraed. 

W.  B.  Garrett  A  8oo,  lor  plaintiff  In  er- 
ror. B.  Taylor  Soott^  Atty.  Gea.,  for  tbe 
Commonwealth. 

L.BWIB,  P.  Tbe  plaintiff  In  error,  D.  W. 
Bentun,  was  Jointly  Indicted  wltb  Herbert 
Wilson  and  John  Bentnn  for  bousebreak- 
Ing:,^  Tbe  Indictment  charges  a  breaking 
and  entering  In  the  nlgb  Ctlme  with  Intent 
to  commit  larceny,  and  tbe  actual  larceny 
of  a  quantity  of  meat  of  the  value  uf  ^60. 
Upon  this  Indictment,  Wilson  was  tried 
and  convicted,  the  verdict  being  In  tbese 
words:  "We,  tbe  Jury,  find  fbe  prisoner, 
Herbert  Wilson,  guilty  as  Indicted,  and 
fix  the  penalty  at  12  months  In  tbe  county 
JaU  and  a  fine  of  live  dollars;"  and  there 
was  Judgment  accordingly.  By  section 
3706  of  the  Code  tbe  offense  charged  In  this 
Indictment  Is  punishable  by  imprisonment 
In  the  penitentlory  not  less  tban  2  nor 
more  tban  10  years,  or.  In  tbe  discretion  of 
tbe  Jury,  by  imprisonment  In  Jail  notex- 


<'.eedlng  12  months  and  a  fine  not  exceed- 
ing $.500.  On  tbe  trial  of  the  present 
easr>,  alter  the  conviction  of  Wilson,  the 
commonwealth  offered  tbe  latter  as  a  wit- 
ness to  prove  tbat  the  plaintiff  In  error 
end  the  witness  were  of  a  party  of  four 
persons  who  committed  tbe  offense  men- 
tioned in  tbe  Indictment.  The  prisoner 
objected  to  the  competency  of  the  wit- 
ness, on  tbe  ground  that  be  bad  been  con- 
victed of  a  felony,  for  wblcb  he  had  not 
been  pardoned  or  pnnhibed ;  but  tbe  objec- 
tion was  overruled,  and  the  witness  was 
allowed  to  testify,  to  which  ruling  tbe 
prisoner  excepted.  Tbe  statute  provides 
tbat,*'exceut  wbereit  Is  otberwlse express- 
ly provided,  a  person  convicted  of  felony 
shall  not  be  a  witness  unless  be  has  been 
pardoned  or  punished  therefor."  Code, 
S  3898. 

It  Is  conceded  tbat  at  tbe  tlm«  of  tbe 
trial  tbe  witness  Wilaon  bad  not  been  par- 
doned or  punished  for  the  offense  of  which 
he  had  been  convicted,  and  tbe  question 
Is,  was  that  offense  a  felony,  although  the 
punishment  ascertained  by  tbe  Jnry  was 
onlylmprisonment  in  Jail  and  a  One  of  five 
dollars?  We  are  of  opinion  that  It  was. 
In  Virginia,  offenses  are  either  felonies  or 
misdemeanors.  "Such  offenses  as  are  pun- 
ishable with  death  or  conflnement  In  the 
penitentiary  a  re  felonies;  all  other  offenses 
are  misdemeanors."  Cod^,  $  .%79.  Tbe 
questlon'ln  tbe  present  case,  therefore,  de- 
pends upon  the  meaning  and  effect  of  tbe* 
word  "punishable"  in  this  section.  The 
crime  of  bonsebreaklng  with  Intent  to 
commit  larceny  Isa  felony ;  and  it  Is  equal- 
ly certain  tbat  It  would  have  been  compe- 
tent for  tbe  Jury,  under  tbe  Indictment  In 
the  present  case,  to  have  found  tbe  ac- 
cused, Wilson,  guilty  of  larceny.  But  tbey 
have  not  done  so.  Tbe  verdict  rendered 
was  a  general  verdict,  "Guilty  as  indict- 
ed;" and  this,  according  to  Vaugban's 
Case,  17  Grat.  676,  waa  a  conviction,  not 
of  larceny,  but  of  hoosebreaklng  wltb  In- 
tent to  steal;  so  tbat  there  Is  no  room  tor 
the  argument  of  the  attorney  general  that 
the  verdict  must  be  construed  as  a  con- 
viction For  a  misdemeanor,  under  section 
4040  of  tbe  Code,  which  provides  tbat,  "If  a 
person  Indicted  for  felony  be  by  tho  Jury 
acquitted  of  part  and  convicted  nf  part  uf 
tbe  offense  charged,  be  shall  be  sentenced 
for  aneb  part  as  he  Is  so  conv,)ctedof,if  the 
same  be  substantially  charged  in  the  In- 
dictment, whether  it  be  felony  or  misde- 
meanor." The  word  "puulBliable"  In  sec- 
tion 3879  evidently  refers  to  offenses  which 
"may"  be  punished  by  confinement  in  the 
penitentiary,  and  not  tu  those  only  wblcb 
"muBt"  be  so  punished.  The  legislature 
never  Intended  to  leave  tbe  grade  uf  any 
offense  to  the  discretion  of  a  Jury,  and  we 
need  only  look  to  stscllon  S903  of  tbe  Code 
to  find  that  there  are  felonies  which  may 
bepnulshed  In  a  milder  manner  than  by 
conflnement  In  tbe  penitentiary;  for  by 
that  section  it  Is  provided  that  "the  term 
of  conflnement  in  the  penitentiary  or  in 
Jail  of  a  person  convicted  r>i  felony.  If  tbat 
punishment  Is  prescribed,  and  the  amount 
nf  the  flue,  If  the  felony  be  also  punishable 
by  fine,  shall  be  ascertained  by  tbe  Jury,  so 
far  as  tbe  term  of  confinement  and  tbe 
amount  of  tbe  flue  are  not  fixed  by  law  ** 
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Ab  long  ago  as  Barker'H  Caae,  2  Va.  Caa. 
122,  ft  waa  decfiied  that  every  oHeDse  pun- 
lataable  by  coDfineraent  la  the  penitentiary 
is  a  felony,  nnlras  tc  be  by  statute  denomi- 
nated a  '^misdemeanor;'*  and  there  are 
nameroofl  declatons  uutalde  of  Virginia  to 
the  same  effect. 

House  breaking  with  Intent  to  commit 
larceny  Is.  then,  a  felony,  and  Its  nature 
Is  nut  affected  when  In  a  particular  case 
the  Jury,  In  the  exenlse  of  a  discretion,  fix 
a  lighter  pDDiahment  than  confinement  in 
the  peDlteatlary.  It  Is  a  crime.  In  the  es- 
timation of  tlie  legislatore,  of  a  deeper  dye 
than  ordinary  inisdenieanura,  and  Is  no- 
where declared  by  sf;atnte  to  be  a  misde- 
meanor, uuder  any  circumstances.  Upon 
this  subject,  a  pbllosopbical  writer,  after 
obserrins  that  In  a  considerable  number 
of  the  states  of  the  Union  there  are  atat- 
ntes  defining  "felony"  to  be  an  offense  pun- 
iahableeltherbydeath  or  by  confinement  In 
the  state  prison,  says,  further:  "If  by  the 
terms  of  the  statute  the  court  or  Jury  Is 
at  liberty  tolDfilctenmemllderpQalsbment 
instead  of  imprlsonmentor  death,  this  dis- 
cretion does  not  prevent  the  offense  from 
being  a  felony.**  That  the  heavier  pan- 
fshment  may  be  imposed  Is  snflBclent.  1 
Blsh.  Crim.  Law,  (7th  Ed.)  8  619.  And 
for  this  propositicn  there  Is  abundant  au- 
thority. One  of  the  earliest  cases  on  the 
subject  Is  Johnson  v.  State,  7  Mo.  183.  In 
that  case  the  defendant  was  Indicted  for 
'  a  fplonlous  assault.  The  Jury  found  him 
guilty,  and  assessed  as  his  punishment  a 
fine,  and  Imprisonment  In  Jail.  The  error 
assigned  was  that  the  indictment  was  lor 
a  felony,  and  the  Judement  for' a  misde- 
meanor; butthecourt  said:  "This  Is  a 
mlBtabe  originating  in  a  misunderstand- 
ing of  the  definition  of  the  word 'felony  * 
by  our  statute.  A  'felony,*  under  our  act, 
l»  an  offense  for  which  the  party  may  be 
Imprisoned  In  the  penitentiary.  The  legln- 
lature  have  wisely  left  it  to  the  discretion 
of  the  Jury  In  many  offenses  to  Inflict  the 
punishlnent  of  Imprisonment  In  the  peni- 
tentiary, or  fine  and  imprisonment  In  the 
county  Jail;  and  the  offense  charged  In  tbie 
indictment  is  one  of  them.  Though  this 
discretion  Is  given  to  the  Juries,  they  are 
atlll  felonies. "  To  the  same  effect  Is,  State 
T.  Smith,  82  Me.  369,  In  which  ease  It  was 
contended,  under  a  statute  similar  to 
ours,  that  an  offense,  to  be  a  felony,  must 
be  punishable  by  imprisonment  in  the 
state  prison ;  but  the  court  held  that  any 
offense  was  a  felony  that  was  liable  to  be 
so  ponlshed,  although  It  might  also  be 
paniahed  by  fine,  or  Imprisonment  In  Jail; 
and  this  ruling  was  reaffirmed  in  State  v. 
Mayberry,  48  Me.  21S-236.  In  a  recent  case 
In  Arkansas  the  defendant  was  Indicted 
for  slander,  which,  undera  statute  In  that 
state,  is  punishable  by  imprisonment  in 
the  penitentiary,  or,  in  the  discretion  of 
the  court,  by  fine.  Another  statute  of  the 
same  state  classlfles  and  defines  offenses  as 
ours  does;  and  It  was  held  that  slander  In 
that  state  was  a  felony,  because  It  might 
be  punished  by  imprisonment  In  the  pen- 
itentiary, and  that  the  discretion  vested 
in  the  court  to  mltlgnte  the  punishment 
did  not  alter  the  nature  of  the  crime. 
"The  same  acts,"  said  the  court,  "cannot 
at  the  same  time  constitute  a  felony  and 


a  misdemeanor.  They  cannot  coezcst  as 
tbe  result  of  one  and  the  same  transaction. 
The  crime  must  be  one  or  tbe  uther,  not 
both  ordther."  Stater.  Waller,  43  Ark. 
8S1.  Another  case  In  point  Is  People  r. 
War,  20  Cal.  117.  It  wan  held  In  that  case 
that,  although  the  offense  charged  in  the 
Indictment  might.  In  the  discretion  of  the 
court,  be  punished  by  flue  only,  yet,  inas- 
much as  It  was  also  punishable  (whicb 
meant,  it  was  said,  liable  to  be  punished) 
by  imprisonment  In  the  stata  prison,  it 
was  a  felony  under  the  statute  of  Califor- 
nia declaring  all  offenses  punishable  "by 
death  or  confinement  in  a  state  prison"  to 
be  felonies.  The  same  principle  was  rec- 
ognized by  this  court  In  Ganada'a  Case, 
22  Grat.  8^,  which  was  an  indictment  for 
a  felonious  and  malicious  assault,  with  la- 
tent to  maim,  disfigure,  disable,  and  kill. 
In  delivering  the  opinion  of  tbe  court  In 
that  case,  Moncube,  P.,  said  that  It  was 
competent  for  tbe  Jury  to  acquit  the  ac- 
cused of  maliciously  doing  tbe  act  charged 
against  him, and  to  convict  him  of  unlaw- 
fully doing  It,  and  that  both  of  these  of- 
fenses were  fel<^nles,  although  tbe  latter 
la  punishable  by  confinemmt  In  tbe  peni- 
tentiary, or,  in  the  discretion  of  tbe  Jury, 
by  confinement  In  Jail,  and  a  fine.  The 
idea  evidently  was  that  the  grade  of  the 
offense  Is  fixed  by  the  statute,  and  is  not 
dependent  npon  the  character  of  the  pun- 
ishment whieh  may  happen  to  be  imposed 
in  any  particular  case.  It  was  also  held 
that  it  was  competent  for  the  jury  to  con- 
vict the  accused,  as  they  did,  of  a  simple 
assault  8Dd  battery,  because  that  offense 
wassnbstantiaily  charged  in  the  indict- 
ment. In  a  recent  and  valuable  work,  in 
whicb  many  of  the  cases  on  tbe  point  are 
cited,  it  is  laid  down  that  a  felony  iu  this 
country  is  a  crime  punishable  with  death 
or  Imprlsoument  in  tbestate  prlaun,  or  for 
the  commission  of  which  the  perpetrator 
may  be  so  punished,  and  that  a  discretion 
toaesess  a  lighter  punishment  does  not  re- 
duce the  grade  of  tbe  crime.  4  Amer.  & 
Eng.  Enc,  Law,  p.  651.  It  Is  clear,  there- 
tore,  that  Wilson  was  an  Incompetent  wit- 
ness iu  the  present  case,  and  that  the  trial 
court  erred  in  admitting  him  to  testily : 
and  tbe  same  remark  applies  tu  the  wit- 
ness Barton,  mentioned  In  the  bill  of  ex- 
ceptions. The  case  mnst  therefore  ba  sent 
back  tor  a  new  trial. 


(»  Vft.  66$) 
ARUENTROUT  et  al.  v.  BHAFBB. 
(Supreme  Ooort  of  Appeals  of  Virgiiila.  JTaii. 
26,  1893.) 

CLAIKS  1.01IV8T  DiCBDRyT'S  ESTATB — EVIDENCE 
Tf>  Defeat. 
Where  a  claim  a^Iont  an  'estate  1>ased 
on  a  Jadsment  obtained  against  such  estate  la 

§ resented  for  Bottlemeot.  aod  there  la  no  evi- 
ence  to  show  that  sacfa  claim  has  erer  been 
paid,  except  the  unsupported  aaaertioa  of  per- 
sons contesting  it,  a  rejection  thereof  by  a 
commissioner  to  whom  it  has  been  referred  is 
error,  and  the  action  of  the  court  In  suatainlns 
an  exception  to  the  commlidoner's  r^rt,  and 
entering  judgment  against  the  estate  fog  tfaa 
amount  due,  was  proper. 

Appeal  from  circuit  court,  Bocklngham 

county. 
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Sbafer  presented  a  claim  against  the  es- 
tate of  Peter  HeDton,  deceased,  and  the 
sanie  was  allowed.  From  a  decree  and 
iadKDient  against  aucb  estate  for  ttie 
umouDt  of  Shafer'a  claim,  B.  F.  Armen- 
trnut  RDd  O.  W.  Berlin,  otber  claimants 
afiainst  such  estate,  appeal.  Affirmed. 

U.  \V.  Berlta,  !or  appellants.  £.  &  Con- 
rad,  lur  appellee. 

Lact,  J.  This  ]s  an  appp&l  frutn  d»> 
creeR  of  the  circuit  court  u(  Rockingham 
county,  rendered  on  the  28tb  day  of  Octo- 
ber, 1890,  and  tbe  16th  day  of  April.  18U1, 
respectively.  The  case,  briefly  stated,  is 
as  follows:  In  1860,  Peter  Heatan  died 
testate.  In  the  said  county,  and  by  his 
will,  among  otber  thlncs.  provided  that 
$1,000  should  be  iDTssted  by  bis  executor, 
and  tbe  interest  paid  annually  to  bis  wid- 
ow, Larena  Henton,  during  her  life,  and 
at  her  death  to  hie  sod,  John  M.,  and 
Mary  Jane  Armentrout.  bis  daughter. 
T.he  executor  named  In  tbe  will,  Andrew 
J.  Heatou,  qualified  as  such,  giving  bond 
with  certain  seturlties,  sold  oK  the  real 
and  personal  estate,  and  In  IKGS  invested 
$1,000  In  Cunfeclerate  money  In  a  Confeder* 
ate  bond  of  $1,000.  lor  the  beneflt  of  the 
widow  and  tbe  two  children  already  men- 
tioned, nnder  an  ex  parte  order  of  the 
Judge  of  tbe  circuit  court  of  Augusta  coun- 
ty. This  Investment  the  said  widow  re- 
pudiated, and  in  October.  186R.  filed  her  bill 
to  set  aside  tbe  same,  and  in  1870,  in  the 
said  circuit  court  of  Rockingham,  she  ob- 
tained a  decree  setting  aside  the  said  in- 
Tcstment,  and  directing  a  final  settlement 
ol  tbe  said  Uenton  estate;  but  in  1875  tbe 
Rail]  court  reversed  and  set  aside  the  said 
decree,  and  entered  a  decree  confirming  a 
report  of  debts  made  In  the  cause,  but  on 
appeal  to  this  court  the  last-named  de- 
cree of  1876  was  set  aside,  and  the  decree 
of  1870  eetabllflhed  and  approved.  To 
take  this  appeal  Lnrena  employed  W. 
Berlin  as  her  counsel,  and  agreed  to  pay 
him  25  percent,  of  her  recovery,  and  to 
Armentrout  she  agreed  to  pay  2S  per 
cent,  ol  her  recovery  "  in  consideration  of 
hlB  famishing  the  necessary  fnnds  to  pay 
for  a  copy  of  tbe  record  and  for  printing 
tbe  same."  But  whcnthedecreeof  reversal 
Hforesald  was  obtained,  which  was  never 
reported,  tbe  administrator  was  Insolvent, 
and  all  of  his  securities  had  actnally  be- 
come insolvent  or  bankrupt,  orfeigiied  that 
condition  through  tbe  medium  of  frandu- 
lent,  conveyances,  as  Is  alleged.  New 
proceedings  were  then  Inatitnteti  by  Berlin 
against  one  of  these  secnrities,  William  H. 
Barley,  and,  be  dying  pending  the  suit, 
there  was  a  recovery  against  his  executor 
November  1, 1882,  for  tbe  whole  amount 
due  to  the  widow  and  leeatees  and  cred- 
itors, as  is  alleged.  This  decree  was  ap- 
[leaJwl  from,  and  affirmed  by  this  court  on 
tbe  20th  of  September,  1888,  but  this  case 
wnaneverreported  ;  and  nothing  involved 
in  tbe  foregoing  decisions  Is  involved  in 
the  merits  of  the  present  appeal.  But, 
pending  thene  proceedings,  the  cause  was 
referred  by  the  court  to  a  commissioner  to 
take  an  account  of  any  furtber  debts  of 
faster  Henton,  when  the  appellee,  Z.  D. 
Sbuler,by  counsel,  laid  before  the  commis- 
sioner b  Judgment  recovered  by  him,  the 


■aid  Shater,  against  the  Mid  eatate  Id  1868, 
and  which  hod  not  been  before  reported 
against  tbe  said  estate.  Thla,  Judgment 
was  rented  by  tbe  said  Armentrout  and 

Berlin,  beca  use  Its  recovery  and  a  I  - 
lowance  out  ot  Peter  Henton's  eutate 
left  very  little  for  them  to  receive  25  per 
cent,  of,  and  they  say  that  Shafer  owed 
the  Peter  Henton  estate  for  boanl  and  for 
the  purchase  price  of  a  n^ro  girl«  offering 
no  positive  pntof  that  such  a  debt  waw 
due,  or  that  the  Sbaferdebt  bad  ever  been 
paid.  On  the  other  hand,  Sbafer.  presents 
hie  bonds  and  the  Judgment  recovered  on 
them  against  them,  which  was  defended  by 
the  executor  of  Peter  Henton  throngb 
able  counsel,  and  calls  for  proof.  If  any 
they  have,  of  payment.  Tbe  commission- 
er rejected  this  Shafer  debt,  but,  his  re- 
port being  excepted  to,  the  circuit  court 
isustflfned  this  exception  as  to  this  debt, 
and  allowed  tbe  same,  and  rendered  the 
decree  complained  of  against  the  Henton 
estate  for  the  amount  thereof,  $501.7^, 
with  interest  on  $159.70,  part  thereof, 
from  April  10,  1889;  and  Armentrout  and 
Berlin  appealed,  assigning  as  error  the  al- 
lowance by  tbe  circuit  court  of  this  claim, 
and  the  refusal  of  that  court  to  allow 
them  25  per  cent,  ot  Chafer's  judgment  or 
claim  for  their  services.  They  say  that 
the  case  of  Bowers  v.  BowerB,'29  Grat.697, 
and  other  cases  which  follow  that  case, 
show  that  the  commlesiucer'a  report 
should  have  been  regarded  by  the  circuit 
court  as  conclusive  as  to  tiila  question. 
But  the  cases  relied  on  do  not  sustain 
their  contention  in  any  degree.  There 
was  no  conflicting  evidence  here.  Tbe 
commlsslimer  palpably  erred  in  rejecting 
a  claim  supported  by  the  written  ac- 
knowledgment of  the  debtor,  and  ma- 
tured to  Judgment  without  any  evidence 
whatever  except  conjecture  and  nnsnp- 
ported  assertion  that  It  had  been  paid, 
and,  moreover, in  tbutace  of  what  appears 
to  beconclusive  evidence  that  It  had  never 
been  paid.  The  claim  of  laches  Is  not  sus- 
tained as  to  tbiH  cralm.  There  Is  no 
ground  whatever  In  this  case  to  suggest 
that  this  claim  has  ever  been  abandoned, 
but  the  contrary.  8ee  Tazewell  v.  Saun- 
ders, 13  Orat.  362;  Coles  v.  Ballard.  7R  Vs. 
139,  and  eases  cited.  It  is  assigned  as  er- 
ror, further,  that  the  court  erred  in  reject- 
ing a  bill  of  review  tendered  ny  the  appel- 
lants, but  the  court  was  right  In  this,  for 
the  samereasons  that  It  was  right  in  ren- 
dering tbe  decree  complained  of  allowing 
tbe  SbafOT  debt;  oaA  upon  tbe  wbole 
case  we  perceive  no  error  In  the  said  de- 
crees eomplained  of,  and  the  aame  must 
be  affirmed. 


(S9  Va.  5SS) 
BTRD  T.  OOMMOKWBAI/TH. 
(Snpreme  Court  of  Appeals  of  '^rKlnla.  Jan. 

12,  1893.) 

VoLCNTAHY  Manslauohtek— Sblp-Defesse. 

1.  The  evidence  showed  that  deceased  and 
defendant,  15  years  of  age,  were  leaders  of  op- 
posing boaebalf  teams,  and  became  involved  in 
a  dispnte  over  the  game.  Defendant  left  tiie 
groiiiiils.  whereupon  deceased  applied  abusive 
epithets  to  those  who  would  refuse  to  play  un- 
der such  drcumstances,  and,  on  defendant's 
asking  if  he  applied  that  to  him,  replied,  "^cs," 
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and.  picking  ap  a  baseball  bat,  approached  near 
to  defendant,  and,  according  to  one  witneu, 
stood  leaning  on  It,  but  according  to  others  he 
said  he  would  mash  out  defendant's  brains 
with  it  Defendant  ran  bach  20  or  25  feet 
picked  np  two  rocks,  and  then  turned  and 
came  nearer  deceased,  who  had  not  followed 
or  appntached  defendant  further,  or  threatened 
to  stnke  him  as  he  retreated,  and,  as  he  stood 
leaning  passlvelT  on  the  bat,  or  swinging  It  in 
his  ha^d,  def«iaant  threw  one  of  the  rocks  at 
Urn,  which  struck  him  in  the  head,  fracturing 
his  skoIL  7hM«  was  no  evidence  of  an?  pra- 
Tious  111  will  between  the  parties.  Hdd,  that  a 
▼er^ct  of  Tolontary  mansuMighter  was  properir 
rendered. 

2.  The  homicide  waa  not  in  self-defense, 
and  so  excusable,  for  deceased  was  not  follow- 
ing defendant,  or  threatening  him  with  any  im- 
mediate dang^,  at  the  time  ne  threw  the  rock. 

3,  The  court  properly  charged  that  if,  when 
defendant  threw  the  stones,  he  believed  de- 
ceased intended  to  kill  him  or  do  him  some 
grievons  bodily  harm,  and  if,  when  he  stood 
whwe  he  picked  np  the  stones,  be  was  noL  or 
In  good  futh  believed  he  was  not,  oot  of  dan- 
ger from  the  aasanlt  'of  deceased,  then  he  waa 
actioff  In  aelf-Mcsiae  and  not  gaiUj. 

Error  to  LoulRa  cnaaty  court. 

One  Byrd  was  convicted  of  voluntary 
macBlaagbter,  and  brlDKHerror.  Affirmed. 

James  (i.  If'ield,  for  pluintlfl  In  error. 
B.  TayJnr  Scott^  Atty.  Gen.,  tor  tbb  Com- 
monwealtb. 

Lact,  J.  Tbla  Is  a  writ  of  error  to  a 
Jndgment  of  the  circuit  court  of  Louisa 
couuty,  rendered  on  the  10th  day  of  Octo- 
ber, 1892,  refuBinfc  a  writ  ol  error  to  a 
ludsmeot  of  tbecoanty  court  of  aitld  coun- 
ty, rendered  ou  the  22d  day  of  July,  1892, 
whereby  tbe  plalntllt  In  error  waa  ad- 
judged sollty  ot  Toluntary  maDalaaKhter, 
and  sentenced.  In  accordance  with  the 
verdict  of  tbe  jury,  to  ImprlBontnent  io  tbe 
penitentiary  for  one  year.  The  aaelgn- 
mente  of  error  here  are:  First,  to  the  re- 
fuBH]  of  the  court  to  set  aside  tbe  verdict 
and  grant  to  ibe  accused  a  new  trial,  up- 
on tbe  gronnd  that  tbe  verdict  is  con- 
trary to  tbe  law  and  the  evidence;  and, 
aecttnd,  to  the  giving  and  refualng  ol 
certain  Inatnictiona  by  the  trial  court. 

The  evidence,  as  certified,  was,  briefly, 
as  follows:  Un  Sunday,  December  13, 
1891,  some  boys,  of  whom  the  plaintiff  in 
error  (who  was  16  or  16  years  uf  age)  was 
one,  engaged  In  playing  basehaU  In  tbe 
aald  county  ot  Loulea.  The  plaintiff  in  er- 
ror wae  the  leader  ot  one  nine,  and  one 
Zacb  Lewie,  (now  deceased,)  was  the 
leader  of  tbe  other  ulne.  Tbe  game  pro- 
gressed to  tbe  disadvantage  of  the  Lewis 
nine,  and,  some  larger  buys  coming  upon 
tbe  ground,  Lewis  declared  bis  purpose  to 
discharge  or  dlupense  with  some  of  bis 
boya,  and  talie  otbeni  In.  The  plaintiff  In 
error  objected  to  tbis,  and  when  Lewis 
persisted  In  his  purpose  tbe  plaintiff  In  er- 
ror stopped  playing,  and  said  be  would 
leave  tbe  grounds,  and  proceeded  to  put 
on  his  coat.  Lewie  used  abusive  epithets 
towards  all  who  would  refuse  to  play  for 
the  stated  cause,  when  Byrd,  tbe  plalbtlff' 
In  error,  asked  bim,  "Do  yuu  apply  that 
to  me?"  Lewis  answered,  "Yea,"  and 
Byrd  aald  ."Too  are  another,"  whereupon 
Lewis  atepped  back  and  picked  up  a  base- 
ball bat,  and  approaclied  near  to  Byrd. 
One  wltneas  aaid  be  approached  near  to 


Byrd,  and  stood  leaning  on  the  bat,  and 
some  of  tbe  witnesses  say  that  Uyrd 
asked  Lewis,  "Did  he  get  that  bat  to  strike 
him?"  and  Lewis  aald,  "Yes;  he  wonld 
mash  out  hie  brains."  Byrd  then  ran 
back  20  or  25  feet,  and  picked  up  two 
rocks,  and  turned  and  approached  two  or 
three  steps  nearer  to  Lewis,  tbe  deceaiied. 
That  Lewis  stood  passive,  leaning  on  bla 
bat,  as  la  stated  by  some  of  tbe  witneHses, 
or  swinging  It  In  bis  band,  as  others  state, 
but  he  did  not  approach  Byrd,  or  foDow 
him  np,  when  he  retreated,  nor  threaten 
to  strike  blm  after  be  retreated;  but  Byrd 
threw  a  rock  at  him,  weighing  U%  unn- 
ces,  4^  inches  long  and  ^  Inches  tblck 
aad  SV  Inches  wide,  rongb  and  Jagged. 
Lewis  dodged,  and  the  rock  struck  him  on 
tbe  bead  and  knocked  him  down  on  hla 
bands  and  knees,  when  Byrd  threw  the 
second  rock  at  htm,  but  missed  him,  when 
Lewis  ran  behind  a  bystander,  and  Iwgged 
for  protection,  and  said  be  was  Just  play- 
ing, and  soon  went  off  saylag  it  waa  all 
right,  when  the  plaintiff  la  error  threw 
the  bat  at  blm  as  be  left.  liCWls*  skoU 
was  fractured;  blond  clotted  on  the  brain; 
be  went  into  a  stupor,  and  died  tbat 
night.  What  was  the-  character  of  this 
homicide? 

It  was  nut  murder,  because  there  ap- 
pears to  have  been  no  malice,  expreaa  or 
Implied,  and  It  proceeded  not  from  tbe  wick- 
edness uf  tbe  heart,  but  from  the  sodden 
heat  ot  the  passions;  and  Mr.  Blacks  tone 
says  that  the  difference  consists  principal- 
ly in  this:  that  manslaughter,  when  vol- 
untary, arises  from  the  sudden  heat  of  the 
passions;  murder,  from  the  wickedneea 
ot  the  heart;  and  defines  manslaughter  as 
"the  unlawful  killing  ot  another  without 
malice,  express  or  Implied,  which  may  be 
either  voluntarily,  upon  a  sudden  beat, 
or  Involuntarily,  but  In  the  commission 
of  some  unlawful  act."  4  Bl.  Comm.  190. 
If  upon  a  sudden  quarrel  two  persons 
fight,  and  one  ot  them  kills  the  other,  this 
is  manslaughter.  Id. 191;  U'Wblrt's  Case, 
8  Grat.  605;  Read'a  Case,  22  Grat.  9S7.  In 
this  caBe  there  Is  no  evidence  of  any  pre- 
vious grudge  or  111  will,  and  there  proba- 
bly was  none,  and  tbe  killing  was  from 
sudden  heat  of  blood,  growing  out  of  tbe 
quarrel  which  arose  between  tbe  two; 
and  U  Is  urged  In  tbe  defense  ot  tbe  plain- 
tiff in  error  that  the  homicide  in  this  cose 
was  not  only  not  malleloas,  bnt  that  it 
was  done  In  eelf-deleuse,— se  deteodendn, — 
upon  a  sadden  affray,  and  la  ezcuaable. 
In  self-defense  a  man  may  protect  hlmaell 
from  an  assault  cr  tbe  like  In  tbe  course  ot 
a  sudden  broil  or  quarrel  by  killing  him 
who  assaults  him.  But  this  right  of  aelf- 
defeiise  does  not  Imply  tbe  right  of  atcaek- 
ing,  and  one  cannot  l^ally  ezerclae  this 
right  of  preventive  defense  but  in  sadden 
and  violent  cases,  where  certain  and  Im- 
mediate suffering  would  be  tbe  conse- 
quence ot  waiting  for  the  assistance  of  the 
law;  Mr.  Blackatone  saying  that,  to  ex- 
cuse homicide  by  the  plea  uf  self-detense. 
11  must  appear  that  the  slayer  had  no 
other  possible  (or,  at  least,  probable) 
means  of  escaping  from  hla  aasailant,  and 
that  he  killed  tbe  aasHllant  to  avoid  hit, 
own  deatrnntion.  Mr.  Bishop  says,  (1 
Blah.  Crira.  Law,  844:)  **  While  it  ia  lawfn: 
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to  kill  a  man  in  BelT-defeDse,  etlU  bla  mere 
assenlt  wltb  the  fist  will  not  Ju^tUj  the  In- 
fttant  taking  ot  bla  lUe  by  a  stab.  •  •  • 
Tet  one  aasanlted  by  anotber.  w)io  bas 
tbrentened  to  kill  bim.ls  not  boonfl  to  run 
In  thP  particular  inatance,  tbas  locreaains 
hla  daufcer  by  eDCOuraglDg  his  asaallant 
to  repeat  the  attempt  wben  he  will  be  less 
prepared  to  resist;"  and  It  la  a  "familiar 
doctrine  that  one  asBaolted  with  murder- 
OQB  intent  may,  to  avert  the  felonlooii  aa> 
aanlt.taketbeagKrefiaor'sUIe;  and  thouKb 
bla  jnstlflcation  rest  also  on  the  right  of 
self-delenan,  it  reposes  equally  on  the  an- 
tborlty  with  which  the  law  iuveats  every 
man  to  reslet  the  curamission  of  a  felony. 
Id.  850.  There  must  be  (to  Justify  the 
party  in  slayins  his  adversary)  some  act 
menacing  present  peril,  or  something  in 
the  attending  circumstances  indicative  of 
a  pre«ent  purpose  to  make  the  apprehend- 
ed attack.  The  uct  so  done,  or  clrcum- 
Btances  thus  existing,  must  be  ot  such  a 
character  as  to  afford  a  reasonable  ground 
for  belierlng  tbere  Is  a  design  to  commit  a 
felony  orto'do  some serlousi}odlly  harm, 
and  Imminent  danger  of  carrying  auch 
design  into  immediate  exeentlon.  Under 
these  elrenrastances,  tbe  killing  will  he 
Jnatiflable,  although  It  should  afterwarda 
tarn  out  that  the  appearances  were  de- 
ceptive, and  there  was  in  fact  no  design 
to  commit  a  felony,  or  to  do  great  per- 
sonal injury.  A  man  may  repel  force  by 
force  in  defence  of  his  person  or  property 
against  one  who  manifestly  endeavors  by 
violence  or  snrprlsvto  commit  a  known 
felony  upon  either,  and  In  such  cases  Is 
not  bound  to  retreat,  but  may  pureae  bis 
adversary  until  he  has  freed  himself  frura 
all  danger.  Stoneman's  Case,  25  Grat. 
900,  opinion,  Staples,  J.  And  while  the 
law  doea  not  require  that  there  shoold 
beactnal  danger,  there  moat  be  reasona- 
ble ground  for  apprehending  that  such  dan- 
ger exists.  Id.  In  that  case  Judge  Uta- 
PLBB  cites  with  approval  tbe  oplulon  of 
CowDBN,  J.,lnMcLeod*flCa8e,1  Hill,(N.y.) 
391,  as  saying  a  force  which  the  defendant 
baa  tbe  right  to  resist  must  Itself  be  with- 
in striking  distance,  it  must  be  mena- 
cing, an<I  apparently  able  toinfllct  physical 
Injnry,  anlesa  prevented  by  tbe  reslBtance 
wbl<;h  be  opposes. .  In  this  case,  wben  the 
threat  was  made  to  strike  Byrd  with  the 
baseball  bat,  be  retreated  nut  of  the  reach 
ot  tbe  bat,  to  gather  the  stones.  He  was 
not  pursued,  nor  further  threatened.  He 
was  not  In  danger  of  any  Immediate  in- 
jury, nor  threatened  wltb  any.  It  la  stat- 
ed that  tbe  deceased  stood  still,  leaning 
on  tbe  bat,  and  said  nothing.  This  was 
a  peaceful  attitude,  which  threatened  no 
violence.  The  plaintiff  In  error,  being  an- 
gered, advanced  upon  him,  and  renewed 
the  conflict,  and  commenced  tbe  fight  in 
fact.  The  law  in  humanity  will  not  imply 
malice  because  of  the  sudden  heat  of 
blood,  and  so  make  the  killing  murder,  In 
regard  for  human  frailty,  notwithstanding 
the  deadly  character  of  the  misalle  em- 
ployed ;  but,  as  a  person  muat  be  held  to 
Intend  what  was  the  reaaonable  and  nat- 
ural result  of  hla  act,  the  homicide  was  nn- 
lanful,  not  being  In  self-defense,  and  was 
voluntary  manslaughter.  Our  law  pre- 
scribes tbe  penalty  for  this  offeuHC  to  be 


not  leas  than  one  year  nor  more  than  Ats 
years'  confinement  In  tbe  penitentiary. 
The  Jury  affixed  the  lowest  period  allowed 
by  the  law,  and  tbe  trial  court  refused  to 
set  aside  the  verdict  because  contranr  to 
tbe  law  and  tbe  evidence,  and  In  that  ae> 
tlon  we  think  there  was  no  error. 

The  aaslKnmenta  of  error  as  to  the 
coart's  action  in  amending  the  instruc- 
tions  asked  for  the  accu8e<1  may  be  briefly 
disposed  of.  In  the  flrstinstructlon,  as  to 
tbe  right  of  self-defense  where  tbe  person 
was  assaulted  or  threatened,  the  court  In- 
serted tbe  words,  "by  the  attitude  and 
conduct  of  the  other  hath  tbe  right,"  etc. 
This  did  not  change  tbe  sense  of  the  in- 
struction in  any  degree,  and  wua  Imma- 
terial. And  in  the  second  instruction  upon 
the  same  snbjpct,  bis  right  to  throw  the 
stones  In  self-defense  If  he  believed  that  the 
deceased  Intended  to  kill  hlni,  or  do  bim 
some  grievous  bodily  harm,  tbe  court  In- 
serted: "[And  that  where  he  stood  wben 
the  stone  or  stones  were  picked  up  by  him, 
be  was  uot,  or  in  good  faith  believed  that 
he  was  not,  out  of  danger  from  the  as- 
sftult  of  tbe  deceased,]  then  the  said  John 
Byrd  was  acting  In  self-defense,  and  the 
Jury  should  find  him  not  guilty."  That 
this  amendment  was  proper  Is  shown  by 
what  has  been  already  said  and  the  au- 
thorities cited.  If  he  was,  or  believed  him- 
self, out  of  danger,  he  cnunot  Justify  the 
killing.  And  In  the  third  InstruQtlon,  the 
inserting  on  the  same  subject  the  words: 
"  [it  ho  was  not  where  be  stood  when  the 
stone  or  stones  were  picked  up  by  him,  or 
tn  good  faith  believed  that  be  was  not. 
outot  danger  from  the  assault  of  the  de- 
ceased,] the  Jury  must  find  the  accused 
not  guilty,"  etc.,— was  proper  tar  the 
same  reason.  On  tbe  motion  of  the  com- 
monwealth tbe  court  gave  the  toUowlug 
Instruction,  which  Is  excepted  to:  "The 
court  instructs  tbe  Jury  that  upon  the  evl- 
denee  In  this  case  they  cannot  convict  tbe 
accnami  of  mnrder  either  iu  the  first  or 
second  d^ree,  butmay  c<inviet  of  either 
.voluntary  or  Involuntary  manslaughter. 
If  the  Jury  believe  from  the  evidence  that 
tbe  accused  threw  a  roek  at  Zacb  Lewis, 
Jr.,  striking  bim  upon  the  head,  and  caus- 
ing bis  death,  then  they  may  convict  tbe 
accused  -of  voluntary  manslaugbter,  nn- 
less  tbey  believe  that  tbe  throwing  of  the 
rock  at  said  Lewis  was  uecetisary  to  repel 
an  assault  which  threatened  death  or 
great  bodily  harm,  or  unless  said  Byrd 
had  reasonable  grounds  for  believing,  and 
did  believe,  that  the  throwing  of  said  rock 
was  necesaary  to  repel  said  assault.  No 
mere  words,  however  Insulting,  are  suffi- 
cient to  Justify  a  resort  to  force.  To  Jus- 
tly the  accused  Iu  exercising  force, it  must 
have  been  to  repel  force;  that  is,  an  ac- 
tual assault  upon  him,  and  necessary  or 
in  good  faith  believed  by  the  accused  to 
be  necessary  to  repel  such  assault."  Tbere 
Is  no  ground  upon  which  the  accused  ean 
complain  of  any  injury  from  thlslnstmr- 
tion,  and  there  Is  no  errorthereln  of  which 
be  complains,  as  appears  from  a  discus- 
sion of  the  right  of  self-defense  which  has 
gone  before.  We  perceive  uo  error  In  the 
Judgment  of  the  county  court,  and  tbe 
Judgment  ot  the  circuit  court  refusing  a 
writ  of  error  to  the  same  Is  affirmed. 
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CITY  OP  NORFOLS  t.  CHAMBISRIAIN. 
(Smuema  Ooort  of  Appeals  of  Vlrsi&la.  Dml 

15.  1892.) 

Udhioipu  Ihpbotbhbntb  —  Taxation  — Absbss* 
HKNT  or  Bbitbpits — CoNSTiTtrriONAi.  Law. 

L  nia  dtr  dtarter  of  Norfolk  proTides 
that.  vheneTer  unj  street  shall  be  laid  oat  or 
other  improTemeats  made,  the  cooncil  may  de- 
termine what  portiwi,  if  any,  of  the  expense 
shall  be  paid  from  the  public  treosary,  and 
what  portfon  by  local  aasessment  of  the  proper- 
ty benefited  thereby,  or  it  may  order  the  whole 
expeoM  assessed  on  the  property;  but  that  no 
Boch  ImproTement  shall  be  made  until  first  re- 
quested by  a  majority  of  the  property  owners 
to  be  assessed,  or  unless  the  council  snail  by  a 
majority  rote  declare  the  improvement  ex- 
pedient, give  public  notice  of  duch  resolutioQ, 
aud  thereafter  by  a  like  rote  order  the  improTo- 
ment  made.  Other  charter  proTisions,  corre- 
mondluK  to  Code  1873,  c.  66,  H  6-10,  prescribe 
the  ]Qode  oi  coudraiDUifr  land  when  the  same 
cannot  be  acquired  by  agreement,  and  provide 
that  the  commissioners  appointed  shall  estiniate 
a  Just  compensation  for  the  land  taken,  and  the 
damage  to  the  rendue  "beycmd  the  peculiar 
benefits  to  be  derived  In  respect  to  such  resi- 
due." ffeld,  that  the  canooL  after  having 
accepted  and  paid  the  estimate  of  Bach  comm» 
doners,  assess  a  tax  against  the  residue  tor 
peculiar  benefits  or  betterments. 

2.  Const,  art.  10,  1 1,  declaring  that  "taxa- 
tion, whether  imiKwed  by  the  state,  county,  or 
corporate  bodies,  aball  be  equal  and  uniform." 
and  that  "no  one  species  of  property  shall  be 
taxed  liigher  than  any  other  species  of  cqoat 
Talue,"  forbids  any  leglslatloii  authorising  local 
assessments  od  the  part  of  a  dty  for  public  im- 
provements. People  r.  Uayor,  etc-  of  Brook- 
lyn, 4  N.  Y.  419,  disapproved. 

Appeal  from  ctrcalt  court  of  city  of  Nor- 
folk. 

Suit  by  William  W.ChamberlHin  against 
the  city  ol  Norfolk  aad  L.  K.  tShlelds,  col- 
lector of  said  city,  to  en]oln  the  collection 
of  an  aaaesameDt.  Decree  grantlns  the  in- 
Jonctlon.  Defendant  city  appeals.  Af- 
firmed. - 

J.  F.  Doncan,  Borland  &  Wtllcox,  and  R. 
fF.Jfa//et,  for  appellant.  Waike  d  OM,tQT 
appellee. 

RiCH«Bi»ON,  J.  TblB  la  an  appeal  from 
a  decree  uf  tbe  circuit  conrt  of  the  clty^of 
Norfolk,  rendered  on  tbe  25tb  day  of  May, 
1889,  In  tbe  chanrery  salt  therein  then 
pendlnip.  wherein  William  W. Chamberlain 
was  plaintiff,  and  tbe  city  of  Norfolk  and 
L.  H.  Shields,  the  collector  of  said  city, 
were  defendants.  The  material  facte  are 
these:  In  the  latter  part  of  the  year  1S84 
tbe  coramoa  and  select  eonnells  of  the  city 
of  Norfolk  decided,  without  petition  from 
tbe  majority  of  landowners  along  the  line, 
to  open  and  extend  Plume  street  from 
Qranoy  to  Bank  street, 60  feet  wide,  which 
Involved  tbe  widening  of  said  street  10  feet 
from  Granby  to  Concord  street,  and 
caused  notice  of  such  decision  tu  be  pub- 
lished In  two  or  more  newspapers  In  said 
tits  lor  !I0  days.  Falling  to  parcbase  or 
obtain  by  agreement  from  tbe  owners 
along  tbe  Uneof  said  street  the  land  neces- 
sary lor  wldenlngand  extendlns  the  same, 
tbe  city  nt  Norfolk,  on  tbe  12tb  day  of 
January, 1885, filed  a  petition  In  the  corpo- 
ration coort  of  eaid  city,  setting  forth  the 
proceedings  ol  ber  aald  councils  touching 
the  propoeed  Improrement,  tbe  object  uf 


wblcta  was  tbeaequlsltlon  of  the  necetwary 
land  along  the  line  of  said  street,  and  com- 
mlsalooera  were  appointed  by  said  cnnrt 
for  the  condemnation  of  such  land,  accord- 
ing to  tbe  provisions  of  chapter  56,  Code 
1873,  and  section  22  of  chapter  3  of  the 
charter  of  said  city,  OI  tbe  landowners 
along  tbe  line  of  the  proposed  Improve- 
ment W.  W.  Chamberlain  was  one,  and 
be  was  tbe  owner  of  a  vacant  lot  on  the 
corner  of  Oranby  and  Plume  streets, 
fronting  23  feet  on  Granby,  and  running 
back  311  feet  to  Concord  street.  Id  other 
words,  Plcme  street,  50  feet  wide,  west  ol 
Granby  street,  and  extending  easterly 
across  Granby  street  to  Concord  street, 
has  been  an  open  street  since  about  the 
year  1808.  Concord  Is  a  narrow  street,  20 
feet  wide,  extending  east  of  Qrunby  street, 
and  about  89  feet  therefrom.  Thus  tbe 
vacant  lot  owned  by  W.  W.  Chamberlain 
was  situated  on  tbe  corner  of  Granby  and 
Plume  streets,  as  tbe  latter  then  existed, 
and  bad  existed  for  a  great  number  ol 
years,  and  bad  a  frontage  of  23  feet  on 
Granby  street,  and  extending  back  39  feet 
to  Concord  street.  On  tbe  8d  day  of 
March,  1885,  the  commissioners  appointed 
as  aforesaid  lor  tbe  condemnation  of  tbe 
land  requlRlte  for  satd  Improvement  made 
their  report  to  said  corporation  court, 
wherein,  among  other  things,  they  say 
thut  of  the  said  lot  of  W.  W.  Chamberlain 
about  10  feet  front  thereof  on  Granby 
street,  mnnlng  back  89  feet  to  Concord 
street,  wonld  be  taken,  and  that,  upon  a 
view  thereof,  and  upon  such  evidence  as 
was  beTore  them,  they  were  ol  opinion  and 
ascertained  that  for  such  portion  oi  eaid 
lot,  and  for  the  damage  to  the  residue 
thereof,  beyond  the  peculiar  benefits  to  be 
derived  In  respect  to  such  residue  from  the 
work  to  be  constructed,  the  said  Chamber- 
lain was  entitled  to  f  1.200  as  a  Just  com- 
pensation therefor.  This  report  was.  on 
tbe  18th  day  ol  March,  18K5,  confirmed  by 
said  corporation  conrt,  the  money  award- 
ed Chamberlain  was  paid  Into  coart,  and 
by  an  order  ol  said  court  was  paid  to 
Chamberlain,  and  thus  tbe  city  ol  Norfolk 
acquired  title  to  that  portion  of  Chamber- 
lain's lot  so  taken.  Afterwards,  in  An- 
gnst,  1886,  tbe  committee  on  opening 
Plume  street  having  reported  thut  the 
finance  committee  had  paid  into  court  the 
amonnt  of  tbe  dama;:e8  asaessed  In  tbe 
condemnation  proceedings,  wltb  a  recom- 
mendation that  the  councils  Instruct  tbe 
board  of  street,  sewer,  and  drain  commls- 
alnncrs  to  open  Plume  street, as  proposed, 
and  akio  tbat  said  councils  appotntacom- 
mlttee  to  araess  tbe  betterments  to  the 
property  along  the  line  of  said  street,  ond 
to  return  a  report  thereof,  with  the 
namea  of  the  owners  and  tbe  amounts  of 
said  betterments,  and  that  tbe  araouuts 
so  asaeBsed  "bn collected  In  tbe  usual  way, 
and  at  as  early  a  day  as  possible,  so  as  to 
offset  tbe  damages  assesbed,  as  Intereat  to 
being  paid  on  the  money  borrowed  lor  tbe 
paymentof  damages;"  and  the  committee 
was  accordingly  appointed.  And  on  tbe 
29tb  ot  June,  1886,  this  committee  made 
Its  report  to  tbe  common  council,  and  on 
the  next  day.  June  80. 1886,  It  reported  to 
the  select  conndl  their  assessments  for 
betterments,  and  on  those  daya,  reapee- 
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tivdy,  thn  report  was  adopted  by  said 
councils.  By  the  report  of  said  commit- 
tee W.  W.  Cbaojberlaia  was  aasussed  with 
fl.riOO  for  betterments,  or  9300  more  than 
he  had  received  for  tbat  portloo  of  his  lot 
taken  ander  the  cuodemnatlon .  proeeed- 
lugs.  In  tbelr  order  assesslnjc  the  better- 
roeuts  tbeeoanclls  for  the  Qrst  timede* 
dated  that  the  whole  expense  of  widening 
and  extending  said  street  should  be  as- 
feased  agaluBt^the  landowners  alons  Its 
line;  bat  In  no  previous  proceeding, nor  In 
the  newspaper  publication  required  by 
law,  was  such  purpose  declared  or  pub- 
Usbed. 

In  the  statement  of  facts  agreed  It  ap- 
pears that  the  assc'ssment  was  made  ac- 
cording to  no  rule  of  UDlfurmlty ;  as,  for 
example,  by  the  front  foot,  superficial 
area,  assessed  value  of  the  property,  or 
otherwise;  but  after  visiting  the  premises, 
and  considering  the  frontage,  depth,  and 
locatloD,  the  committee  assessed  what.  In 
tbelr  opinion,  were  the  benefits  which 
would  accrue  to  the  several  pieces  of  prop- 
erty against  whlcbtheseveruIaBseHRmeiits 
were  made,  for  the  purpose  of  relmbnrs- 
Ing  the  city  for  the  amount  paid  to  the 
landowners  In  the  pruceedings  for  the  cnn- 
demnatloD  of  the  land,  aggregatlug  f33,- 
500,  which  bad  been  paid  by  sajd  city,  as 
shown  by  said  proceedings.  When  the 
city  attempted  to  colleet  the  amount  as- 
sessed against  Chamberlain  he  obtained 
an  Injunction,  which,  upon  the  hearing 
of  the  canse,  was,  by  a  decree  rendered 
therein,  made  perpetual,  and  the  city  ot 
Norfolk  was  also  ordered  to  refund  $600 
and  Interest,  which  had  been  paid  by 
Chamberlain  nnder  protest.  From  this 
decree  the  city  of  Norfolk  obtained  an  ap- 
peal and  sapersedeas. 

1.  The  first  and  main  question  presented 
tor  decision  is,  what  was  the  eRert  ol  the 
condemnation  proceedings  had  In  this  case 
In  pursuance  of  the  provisions  of  chapter 
S6oftheCude  of  187^?  In  other  words, 
the  city  of  Norfolk  having  failed  to  acquire 
by  agreement  with,  or  by  purchase  from, 
the  owners  thereof  the  land  along  the 
line  of  Flume  street  necessary  for  widening 
and  extending  the  same,  and  having  been 
compelled.  In  order  to  acquire  title  tosuch 
lands,  to  resort  to  condemnation  proceed- 
ings, as  prescribed  by  chapter  56  of  the 
Code  of  1873,  and  faavlsg,  under  such  pro- 
ceed Id  es,  ascertained  and  paldtotheown- 
ers,  respectively,  the  amounts  so  ascer- 
tained to  be  just  compeDHation  for  the 
lands  taken,  and  for  the  damage  to  the 
residue  thereof,  beyond  the  peculiar  bene- 
flta  to  be  derived  in  respect  to  such  resi- 
due from  the  work  to  be  coustructed,  and 
having  thus  acquired  title  to  such  lands, 
indudlng  that  taken  from  the  nppellue, 
baa  the  said  city  authority,  under  its 
charter  and  tbe  constitution  of  Virginia, 
to  turn  round  and  assess  againstthe  own- 
ers, for  betterments  to  the  residue  of 
Ruob  property,  an  amount  greatly  in  ex- 
cess of  tbe  amounts  assessed  and  paid  to 
them  under  the  condemnation  proceedings 
sa  Just  compensation  for  the  lands  taken, 
and  for  the  avowed  purpose  of  reimburs- 
ing the  city  treasury  tor  the  amount  paid 
for  the  land  taken?  After  a  moat  careful 
cooalderatlon  of  tbe  subject,  we  are  clear- 


ly of  opinion  that  the  city  has  no  author- 
ity to  impose  any  such  burden.  Theques* 
tion,  as  here  presented,  is  one  of  first  Im- 
pression lo  this  state,  and  Is  one  of  vant 
importance.  It  has  been  repeatedly  held 
by  this  court  tbat  municipal  corporations 
have  the  power  tomake  local  aas«88ments 
tor  Improvements,  subject,  however,  to 
tbe  conditions  precedent  prescribed  by  th«>ir 
charters,  and  the  city  ordinances  made  in 
pursuance  thereof.  See  Norfolk  City  v. 
Ellis.  26  Grat.  224;  Sands  v.  City  of  Rich- 
mond, 81  Orat.  671;  Davis  v.  City  ot 
I«ynchburg,  84  Va.  861,6  S.  K.  Bep.  230. 
These  cases  follow,  though  with  some 
noteworthy  quail  Oca  tlons,  the  dor.trlne 
laid  down  in  tbe  leading  New  York  case  of 
People  V.  Mayor,  etc.,  of  Brooklyn,  4  N. 
y.  419.  Tbe  doctrine  held  In  that  case.  If 
viewed  In  the  light  of  the  present  constitu- 
tion of  Virginia,  cannot,  it  would  seem, 
becousldered  otherwise  than  aH  unwar- 
ranted and  dangerous  in  theextreme.  Yet 
it  was  very  generally  adopted  and  fol- 
lowed in  most  of  the  states.  It  Is  there- 
fore Important  to  examine  somewhat  Into 
that  doctrine,  with  the  view  of  determin- 
ing whether,  and.  If  so,  to  what  extent.  It 
may  be  applied  under  oar  own  constitu- 
tion. In  that  case  It  was  held,  reversing 
the  supreme  eonrt  ot  New  York  In  the 
same  case,  tbat  "a  statute  whicb  author^ 
Izes  a  municipal  eorporattun  to  grade  and 
Improve  streets,  and  to  assess  the  expense 
among  theowners  and  occupants  of  lands 
benefited  by  the  Improvement  in  propor- 
tion to  the  amount  ot  such  benefit,  is  a 
constitutional  and  valid  law;"  that  such 
an  assessment  Is  an  exercise  ot  tbe  power 
ot  taxation  vested  lu  tbe  atata  govern- 
ment, and  la  not  In  conflict  with  that 
part  of  the  constitution  which  declares 
that  "no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  protess 
of  law,  nor  shall  private  property  be  tak- 
en for  public  use  without  just  compensa- 
tion;" and  that  the  power  to  tax  Implies 
a  power  to  apportion  tbe  tax  as  the  leg- 
tslatore  shall  see  fit,  and  that  the  power 
of  apportionment  has  no  limit  where 
there  is  no  constitutional  restraint.  Lat- 
er on,  when  we  come  to  examine  the  rea- 
soning nn  which  those  cnnciusions  were 
reached,  it  will  be  seen  that  the  whole 
thing  Is  based  upon  tbe  idea  that  thelegia- 
tature  Is  possessed  of  inherent  and  abso- 
lute power  over  the  subject  of  taxation, 
and  may,  under  the  Implied  power  of  ap- 
portionment, arbitrarily  distribute  the 
burden,  regardless  of  the  fundamentHi 
principle  of  equality  and  uniformity.  Cnn 
this  be  true  under  the  Virginia  constitu- 
tion? We  think  not.  Tlie  Virginia  con- 
stitution ot  1S51  declared  that  "taxation 
shall  be  equal  and  uniform  throughout 
the  Gommosweulth.  and  all  property. oth- 
er than  slaves,  shall  be  taxed  in  proportion 
to  Its  value; *  and  in  Gilkeaun  v.  Fi-ed- 
erlck  Justices,  13  Qrat.  577,  It  was  held 
that  this  provision  related  to  taxation  by 
the  general  assembly  tor  purposes  ot  state 
revenue,  and  did  not  apply  to  taxes  and 
levies  by  the  counties  and  corporations 
for  local  purposes.  And  In  NorfolkClty  v. 
Ellis,  snpra,  Judge  Stapurs,  after  refer- 
ring to  Gllkeson  v.  Frederick  Justices, 
sava:  "Tbe  present  constitution,  howev- 
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er,  Innladee  counties  and  corporate  bodies 
also,  so  that  the  problbiCiun,  which  was 
lormerly  confined  totbeatategovernment, 
mmt  now  equally  apply  to  corporate  bod- 
la,  bat  In  either  case  the  prohibition  re- 
lates to  taxation  for  parpoaes  of  revenue, 
and  not  to  those  assessments  made  by 
muulclpal  autliorltiea  npou  the  owners  of 
real  estate  within  the  corporate  Ilrolts. 
tor  local  improTements.  These  asHeas- 
menta  are  not  founded  npon  any  Idea  of 
revenue,  bnt  upon  the  theory  of  benefits 
conferred  by  encb  improvements  npon  the 
adjacent  lots.  It  is  rei^arded  as  a  system 
of  equivalents.  It  Imposestbe  tax  accord- 
ing to  the  maxim  that  he  wborecclves  tbe 
beneQt  ought  to  bear  tbe  burden,  and  It 
alms  to  esact,  from  the  party  assessed  oo 
more  than  bis  jnat  share  of  the  burden, 
according  to  an  equitable  role  of  appor- 
tionment." This,  at  first  blasb.  would 
seem  to  be  an  nnqnalifled  indorsation  of 
tbe  New  Tork  doctrine;  yet  It  Is  not,  for 
the  ductrioe  held  In  the  leading  New  Tork 
ease  fs  that,  in  the  absence nf  some  e:(presi< 
constltutlooal  restriction,  the  legislative 
will,  nnder  the  power  or  apportionment, 
is  absolutely  wltboat  limit;  while  Judge 
Sta  p  lbs  holds  tbe  doctrine  that  the  system 
ol  local  assessments  seeks  to  impose  the 
tax  according  to  the  maxim  that  he  who 
receives  the  benefit  ought  to  bear  tbe  bur- 
den, and  that  It  alms  to  exact  from  the 

garty  no  more  than  his  Just  share  of  that 
urdnn,  according  to  an  equitable  rnle  of 
apportionment.  And,  further  on  in  his 
opinion.  Judge  Staples  says:  "  I  do  not 
mean  to  say  that  cases  may  not  occur  of 
Buch  gross  oppression  and  injustice  aa  to 
require  Judicial  InterTerence.  but  they  are 
exceptional,  and  muMt  be  derldPd  as  tbey 
arlHC,  upon  the  particular  clrcomstances 
attending  them,  rather  than  upon  any 
general  rale  or  principle."  The  New  York 
doctrine  recognizes  no  such  exceptions, 
but  invests  the  legislature  with  plenary 

?iowers  that  enable  it  to  apportion  the 
Bz  without  regard  to  any  equitable  rule. 
Now.  it  cannot  be  denied  that,  in  gen- 
eral, the  maxim  that  he  who  receives  tbe 
benefit  ought  to  bear  the  burden.  Is  a  Just 
one;  and  If  it  can  be  shown  that  the  sys- 
tem of  local  assessments,  which  imposes 
the  whole  expense  of  a  local  Improvement 
upon  the  abutting  property.  Is  founded 
on  any  principle  of  substantial  Justice, 
and  that  an  equitable  apportionment  Is 
obtainable  under  that  system,  then  the 
maxim  invoked  is  clearly  applicable.  But 
it,  as  may  readily  be  shown,  the  system 
itself  rests  upnn  no  Just  principle,  Is  op- 
posed to  tbefondamental  principles  of  free 
goTemment,  and,  instead  of  being  a  legit- 
imate mode  of  taxation,  is  simply  arbi- 
trary exaction,  then  It  should  be  either  re- 
pudiated, or  so  limited  and  restricted  as 
to  give  reasonable  protection  to  the  cit- 
izen. By  section  1.  art.  10,  of  the  consti- 
tntion  of  Virginia,  It  Is  declared  that 
"taxation,  except  as  herelnatter  provided, 
whetber  imposed  by  the  state,  county,  or 
corporate  bodies,  shall  be  equal  and  uni- 
form, and  all  property,  both  real  and  per- 
sonal, shall  be  taxed  in  proportion  to  Its 
value,  to  be  ascertained  as  prescribed  by 
law.  No  one  species  of  property,  from 
wbleb  a  tax  may  tw  collected,  shall  be 


taxed  higher  than  any  otber  species  of 
property  olequal  value.  Then  follow  cer- 
tain provisions  Indicated  by  the  words  "  ex- 
cept as  herdnafter  proTided,**  contained 
in  said  first  eectton.  These  refer  in  tbe 
main  to  cases  which  cannot  be  reached  by 
tbe  ad  valoreoi  system ;  but  running 
through  them,  we  fiud  the  Idea  enforced  of 
taxation  upon  tbe  basis  of  value,  wher- 
ever tfaftt  principle  can  be  applied.  And 
then,  by  section  20  of  the  same  article  ot 
the  Virginia  constitution.  It  is  declared : 
"No  other  or  greater  amount  of  tax  or 
revenue  shall  at  any  time  be  levied  than 
may  be  required  for  thenecessaryexpenses 
of  the  gorernment,  or  to  pay  the  existing 
indebtedness  of  the  state."  These  pro- 
visions of  the  constitution  are  mandatory. 
They  impose  specific  limitations  and  re- 
strictions upon  the  taxing  power,  both 
as  to  the  mode  and  theextentof  taxation, 
and  they  must  be  obifemkl  and  otteyed 
by  the  IcglsIatlTe  department  of  the  gov- 
ernment, unless  that  department,  the  mere 
creature  of  tbe  conotltutlon,  has,  by  some 
occult  process  of  development,  ceased  to 
be  subordinate,  and  has  been  Invested 
with  authority  paramount  to  that  of  the 
constitution  Itself;  nnlese,  indeed,  the 
representatives  and  mere  servants  of  the 
people  have  become  their  masters.  Lawn 
made  in  violation  of  the  constltntion  are 
null  and  void,  and  It  Is  now  well  estab- 
lished that  It  is  tbe  function  of  the  courts 
so  to  declare  them  In  any  case  coming  be- 
fore the  court  which  Involves  the  qnestlon 
ul  their  constitutionality.  This  power  of 
the  conrtS' to  declare  a  law  onconstlta- 
tlonal  can  only  exist  where  there  is  a  writ- 
ten constitution.  No  such  power  is  pos- 
sessed by  the  English  courts,  and  an  act 
of  parliament  Ih  absolutely  conclusive, 
and  binds  evurybody  when  once  Its  mean- 
ing Is  nMcertained.  But,  where  a  written 
constitution  exists,  4t  Is  the  expression  uf 
the  sovereign  will  of  the  people,  and  no 
arm  of  the  government  which  owes  Its 
existence  to  that  constitution,  as  does  tbe 
legislature,  can  violate  this  fundamental 
expression  ot  thesoverelgn  will.  As  a  mat- 
ter ot  practice,  courts  will  not  ordinarily 
draw  into  consideration  constitutional 
questions  collaterally,  or  unless  the  con- 
sideration is  necessary  to  the  determina- 
tion of  the  very  point  in  controversy. 

lu  discussing  tbe  power  of  taxation 
Judge  Cooley  eaya:  "When,  therefore, 
the  legislature  assamus  to  impose  a  pe- 
cuniary burden  upon  the  citizen,  in  the 
form  of  a  tax,  two  questlona  may  always 
be  raised— J'irsf,  whether  the  purpose  of 
such  burden  may  properly  be  considered 
public  on  any  of  the  grounds  above  In- 
dicated; and,  5econ(f,ltpub11c,  then  whetb- 
er the  burden  Is  one  which  should  prop- 
erly be  borne  by  the  district  upon  which 
it  is  imposed.  If  either  of  these  questions 
is  answered  In  the  negative,  tbe  legisla- 
ture must  be  held  to  have  assumed  an  au- 
thority not  conferred  in  the  general  grant 
ut  legislative  power,  and  which  is  there- 
fore unconstltDtional  and  void.  *The 
power  of  taxation,*  says  an  eniineot 
writer,  Ms  a  great  governmental  attri- 
bute, with  which  the  courts  have  very 
wisely  shown  extreme  Dnwillingness  to 
Interfere;  bat«  If  abused,  the  abase  should 
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share  the  fate  iA  all  otber  Qrarpatlons.* 

Id  the  case  of  bordeDS  thus  asBntned  by 
the  leKifllatore  on  behalf  ot  the  state,  It  la 
not  always  that  a  apeedy  and  eafe  rem- 
edy can  properly  beafforded  In  the  coarts. 
It  would  certainly  be  a  very  dangerous 
exercise  of  power  for  a  court  to  attempt 
to  stay  the  collection  of  state  taxes  be- 
cause an  Illegal  demand  was  incladed  In 
the  levy;  and,  indeed,  as  state  taxes  are 
not  aanally  levied  for  the  purpose  of  satis- 
fying: specific  demanda,  but  a  gross  sum  la 
raised,  which  Is  calculated  will  be  suffl- 
elenlforthe  wants  of  the  year,  the  qaes- 
tlon  Is  nut  osoally  one  of  the  ancoostita- 
tlonallty  of  taxation,  but  of  the  misap- 
propriation of  moneys  which  have  been 
raised  by  taxation.  But  U  the  state 
should  order  a  city,  township,  or  rlUage 
to  raise  money  by  taxation  to  establish 
one  ol  its  citlxttDB  Id  business,  or  for  any 
other  object  equcblly  removed  from  the 
proper  sphere  of  government,  or  should 
undertake  to  Impose  the  whole  burden 
of  the  goremment  upon  a  fraction 
of  the  state,  the  usurpation  of  author- 
ity would  not  only  be  plain  and  pal- 

EHble,  bnt  the  proper  remedy  would  also 
If  plain,  and  no  court  of  competent  juris- 
diction could  feel  at  liberty  to  decline  to 
enforcetheparamouut  taw."  And  the  au- 
thor adds:  "In  the  second  place,  It  Is  of 
the  very  eeaence  of  taxation  that  it  be 
levied  with  equality  and  uniformity,  and  to 
this  Old  and  that  there  should  be  some  sys- 
tem olapportlonment.  Where  the  burden 
is  common,  there  shonid  be  common  con- 
tribution to  dlschai^e  It.  Taxation  I9  the 
equivalent  for  the  protection  which -the 
government  atTords  to  the  persons  and 
property  of  Its  cltzens;  and  as  all  are 
alike  protected,  so  all  should  bear  the  bur- 
den in  proportion  to  the  Interests  se- 
cured." 

In  the  present  case  It  Is  not  denied,  Dor 
can  It  be,  that  the  Imposition  Is  a  tax. 
Indeed,  It  Is  claimed  that  the  ausessment 
lor  betterments,  the  Talidity  of  which  Is 
here  Involved,  Is  a  legitimate  exercise  of 
the  taxing  power  conferred  by  the  legis- 
lature upon  the  municipal  authorities  of 
the  city  of  Norfolk.  Being  a  tax,  and  im- 
posed for  a  public  use, — the  widening  and 
extending  of  a  public  street,— and  the 
whole  burden  imposed  upun  the  few, 
whose  lots  abut  thereon,  upon  what  con- 
ceivable principle  can  it  be  said  not  to  be 
repugnant  to  our  couBtltutlon,  which  de- 
dares  that  'taxation,  •  «  •  whether 
Imposed  by  the  state, county,  or  corporate 
bodies,  shall  be  equal  and  uniform,  and 
all  property,  both  real  and  personal,  shall 
be  taxed  lo  proportion  to  Its  value,  to  be 
ascertained  as  prescribed  by  law, and  that 
no  one  species  of  property,  from  whicb  a 
tax  may  be  collected,  shall  be  taxeil  iilgher 
than  any  otberspecles  of  property  of  equal 
value?"  This  language  isabsolutely  plain 
and  onambiguous.  It  is  a  direct  com- 
mand. Issuing  from  the  people.  In  whom 
all  sovereignty  resides.  It  leaves  not  a 
crack  or  crevice  into  which  the  wizard  of 
construction  can  enter.  How,  then,  can 
It  be  said  In  the  present  case  that  the  es- 
sential principle  ot  equality  and  unlform- 
Ity— the  very  essence  of  taxa  tlon— h  as  been 
obserred?  How  can  it  be  said  that  it  la 


H  burden  that  should  be  borne  exclusively 
by  the  few  whose  property  abuts  on  the 
proposed  improvement?  They  are  not  re- 
lieved from  their  annual  contribution  to 
the  city  revenue,  and,  with  the  additional 
ruinous  bnrden  of  the  asseeament  In  ques- 
tion, they  become  the  victims  ot  arbitrary 
exaction,  amounting  practically  to  con- 
flacatdon.  It -was  never  the  parpoMof  the 
framers  of  our  constitution  to  permit  any 
such  outrageand  oppression.*  On  the  con- 
trary, they  were  especially  careful  to  iguard 
against  the  very  abuse  of  power  here  re- 
lied upon  by  the  city  of  Norfolk  as  a  legiti- 
mate exercise  of  the  power  of  taxation. 
And'sofarashuman  languagecould  Kunrd 
against  such  abuses.  It  was  accomplished 
by  the  simple  constitutional  mandate  that 
taxation  sbaU  be  equal  and  uniform,  upon 
the  basis  of  value,  and  this  whether  Im- 
Dosed  by  the  state,  by  the  counties,  or  by 
the  ronnlclpat  corporations.  Upon  what 
prlnclpleof  right, reason, and  common  Jus- 
tice can  it  be  said  that  taxes  may  be  ap> 
portioned  without  regard  to  equality  and 
uniformity  in  a  eity ,  but  that  tbe  -principle 
of  eqoalliy  and  uniformity  must  be  ob- 
served In  the  state  at  large  with  respect 
to  taxes  for  revenue?  The  proposition  is 
nothing  leas  than  a  palpable  solecism  In 
language.  Municipal  corporationa  exer- 
cise, by  virtue  of  their  charters.  Important 
legislative  powers.  They  levy  and  collect 
taxes  for  reveuDe  for  municipal  purposes. 
Just  as  the  state  levies  and  collects  taxes 
for  state  revenue.  There  is  no  jnst  groand 
for  the  distinction,  and  onr  constitution 
forbids  any  auch  unjust  dlacrlmlnation. 
The  doctrine  of  local  aasessmeuts  proceeds 
upon  the  false  assumption  that  the  abut- 
ting property  is  exclusively  benehted  by 
tbe  lmprovement,for  the  erection  of  whicb 
tbe  whole  eutense  is  assessed  against  such 
property.  The  reasoning  Vy  which  this 
conclusion  is  arrived  at  Is  unsound,  and 
wholly  falls  to  Justify  tbe  conclusion  Itself. 
In  Weeks  v.  Milwaukee,  10  Wis.  258,  the 
theory  of  local  assessments  is  ably  dis- 
cussed by  Judge  Painb,  and  in  an  able 
opinion  be  demonstrates  that  tbe  grounds' 
upon  which  the  system  reata  are  wholly 
untenable.  After  stating  the  rule  that 
uniformity  In  taxation  Implies  equality  in 
the  burden,  he  says:  "Tbe  principle  upon 
which  these  nasessments  rest  Is  clearly  de- 
structive of  this  equality.  It  requires  ev- 
ery let  owner  to  build  whatever  improve- 
ments the  pnblie  may  requii-e  on  the  street 
in  front  ot  his  lot.  without  reference  to 
inequalities  In  tbe  value  of  the  lot,  in  the 
expense  of  constructing  the  Improvements, 
or  to  the  question  whether  the  lot  is  In- 
jured or  benefited  by  tbelr  construction. 
Ck>mer  lots  are  required  to  construct  and 
keep  in  repair  three  times  as  m  uch  as  other 
lots,  and  yet  it  is  well  known  that  the 
difference  In  value  bears  no  proportion  to 
this  dinerence  in  burden.  In  front  of  one 
lot  tbe  expense  of  building  tbe  street  may 
exceed  the  value,  and  its  construction  may 
Impoaeon  tbe  owner  additional  expenae 
to  render  bis  lot  accessible.  In  front  nf 
another  lot  of  even  much  greater  value  the 
expense  la  comparatively  slight.  Tbese 
inequalities  are  obvious,  and  I  have  al- 
ways thought  that  the  principle  of  such 
assessnieDts  was  radically  wrong.  They 
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have  been  rery  extenBlTdy  dlseaased,  Bod 
RUfltalned  Dpon  the  xronnd  that  the  lot 
shoald  pay  beraaBe  tt  receives  the  benefit. 
Bat  ir  thlB  be  true,  that  the  fmproveineiita 
In  front  of  a  lot  are  made  (or  the  benefit 
ot  the  lot  unljt  then  the  rieht  of  the  public 
to  tax  the  owner  at  nil  lor  that  purpose 
rails,  becanse  the  public  has  no  right  to 
taxtheclttsen  to  make  bim  bolli)  improve- 
meata  for  hlo  own  benefit  merely.  It  most 
be  for  a  public  purpose;  and  It  beluK  once 
etitabllshed  that  tbecoDstrurtlon  of  streets 
te  a  public  purpose  that  will  Justify  taxa- 
tion, I  think  It  follows,  lY  the  matter  Is  to 
be  settled  on  principle,  that  the  taxation 
should  be  equal  and  uniform,  and  that  to 
make  It  «o  the  whole  of  the  taxotile  prop- 
erty of  the  political  division  In  whinh  the 
Improvement  Is  made  should  be  taxed  by 
a  uniform  mle,  tor  the  purpose  of  Its  con- 
atmetlon.  But,  In  snstalulnff  these  as- 
sessmentB  when  private  property  was 
wanted  for  a  street.  It  has  been  said  the 
state  eonld  take  It,  bechuse  the  use  of  a 
street  wasa  public  use.  In  order  to  Justify 
a  resort  to  the  power  of  taxation.  It  Is 
said  the  building  of  a  street  Is  a  public 
pnrpoae.  Bnt  then,  haviog  got  the  land 
to  bnlld  It  on,  and  the  power  to  tax  by 
holding  It  a  public  purpose,  they  immedl- 
ately  abandon  that  Idea,  and  say  that  It 
Is  a  private  benefit,  and  make  the  owner 
of  the  lot  build  the  whole  of  It.  I  think 
this  is  the  same  in  principle  as  It  wnnld  be 
to  say  that  the  town  in  which  the  county 
seat  is  located  should  build  the  county 
buildings,  or  that  the  county  where  the 
capital  la  shoold  conetrnct  the  public  edi- 
fices ot  the  state,  upon  thegronnd  that, 
by  being  located  nearer,  they  derived  a 
greater  benefit  than  others.  If  the  ques- 
tion, therefore,  was  whether  the  system  of 
aesesenient  could  be  snstalned  upon  prin- 
ciple, I  sbool'd  have  no  hesitation  in  decid- 
ing it  In  the  negative.  I  folly  agree  with 
the  reasoning  of  the  supreme  court  of 
Louisiana  in  the  case  of  Municipality  No. 
2  V.  White,  ft  La.  Ann.  447,  upon  this  point. " 

Judge  Dillon,  after  a  very  full  and  learn- 
ed discussion  ot  the  subject  of  local  assess- 
ments, in  the  light  of  numerous  authori- 
ties sustaining  the  theory  upon  which 
such  assessments  rest,  observes;  "But, 
on  the  other  hand.  It  shonld  be  stated 
that  In  Illlnola  It  was  held,  under  the  spe. 
elai  provisions  ol  the  late  constitution, 
that  special  nsBesBmentii  made  npon  the 
sole  basis  of  frontage  were  unconstitu- 
tional, as  containing  neither  the  element 
of  *  uniformity '  nor  'equality,*  which  were 
regarded  as  essential  to  all  taxation  In 
that  state,  whether  general  or  local;"  cit- 
ing Chicago  V.  I^med,  M  111.  208.  (decided 
in1f«64.)  2  Dill.  Man. Corp. S  760.  Thecon- 
stltution  of  Illinois  (article  9,  9  2)  declared 
that  the  general  assembly  shall  provide 
for  levying  a  tax  by  valuation,  so  that  all 
persons  shall  pay  a  tax  In  proportion  to 
the  value  of  their  property.  It  also  con- 
tained the  following  provision  (article  9, 
(5:)  "That  the  corporate  aathoritiea  of 
eonnUea,  townships,  school  districts,  cit- 
iee,  towns,  and  villages  may  be  vested 
with  power  to  assess  and  collect  taxes  for 
corporate  purposes,  such  taxes  to  bn  uni- 
form in  respect  to  persons  and  property 
within  the  jurisdiction  of  the  body  impos- 


ing the  same.  **  Also,  the  nsnal  provision 
for  compensation  for  private  property 
taken  for  public  use.  By  the  revised  char- 
ter ot  the  city  of  Chicago  it  was  empow- 
ered to  grade,  pave,  and  improve  Its 
streets,  and  to  assess  the  coat  niwn  the 
real  estate  fronting  on  the  contemplated 
improvement.  In  a  note  to  that  case, 
(Chicago  V.  Ijarned,)  Judge  Dillon  says: 
''The  question  of  the  constitutionality  ol 
this  part  of  the  charter  arose,  and  was 
discussed  by  counsel  with  great  analytic 
power  and  revearch.  The  opinion  of  the 
supreme  court  was  that  the  provisions  ot 
the  constitution  were  peculiar,  and  more 
stringent  than  those  in  any  other  state, 
(but  In  this  respect  the  court  was  proba- 
bly mistaken ;)  that  the  principles  of  *  nul- 
formlty'  and  'equality'  of  taxation  ap- 
plied to  local  as  well  as  to  general  taxee; 
and  that  a  special  assessment  Uir  n  *Nlch- 
Olson  pavement,'  made  on  the  basis  ot  the 
frontftge  of  lots  on  the  street,  yrna  Invalid, 
as  being  neither  equal  nor  nnllorm.  The 
court  was  of  oplnon  that  such  aaaess- 
ments  could  only  be  made  by  assessing  to 
each  lot  the  special  benefits  It  will  derive 
from  the  improvement,charglng  SQch  ben- 
efit on  the  lots,  the  resldne  of  the  cost  to 
be  paid  by  equal  and  uniform  taxation." 
And  Judge  Dillon  adds:  "The  prior  deci- 
sions In  that  state  upon  the  subject  are 
reviewed,  and,  In  effect,  as  It  would  seem 
to  the  author,  overruled. "  And  the  au- 
thor farther  says:  "In  Ottawa  v.  Spen- 
oer,  (1866.)  40  III.  211,  the  same  principle 
was  adhered  to,  and  applied,  to  a  special 
assessment  tor  balldlng  sldcwalkH."  In 
these  eases  (Weeks  v.  Milwaukee  and  Chi- 
cago V.  Larned)  the  assessments  were 
made  upon  the  principle  of  requiring  each 
owner  to  pay  for  the  improvement  in 
front  ot  his  lot;  but  npon  principle,  it 
would  seem  to  make  no  material  difference 
whether  the  abntters  be  required  to  pay* 
the  cost  of  the  Improvement  In  front  ol 
their  respective  lots.  Instead  ol  having  tlie 
whole  expense  uf  the  Iraprnvement  as- 
sesRed  or  apportioned  among  all,  on  the 
basis  of  frontage,  or  ot  benefits,  although 
on  this  subject  there  has  been  much  run- 
trarietyof  opinion.  On  this  subject  Judge 
Dillon  says:  "It  maybe  true  that  In  some 
Instances  more  hardship  will  he  occasioned 
by  requiring  each  owner  to  make  or  pay 
for  the  improvement  in  front  ol  his  own 
property  than  if  the  cost  were  assessed  Ob 
the  basts  of  frontage,  or  of  supposed  ben- 
efits received.  Mtill  it  seems  to  the  anthtir 
difficult  to  find  satisfactory  and  solid 
grounds  on  which  to  discriminate  the 
cases,  so  as  to  hold  that  one  is  within  the 
constitutional  power  ot  the  legislature  and 
the  other  Is  not."  2 Dill.  Mun.  Corp.  (753. 
Whether  the  one  mode  or  theother  is  pref- 
erable must  depend  upon  the  circumstaa- 
ces  of  each  case  as  It  arises.  By  either.  In 
the  nature  nt  things,  the  resnlt  must  be 
gross  Inequality  and  Injustice.  Public 
streets  are  for  the  use  ot  the  public,  and 
they  are  open  to  the  whole  public, — to  ev- 
ery human  being  in  the  peace  of  the  rom- 
monwealth;  and  they  should  be  made 
and  kept  In  repair  by  a  general  tax  upon 
(he  persons  and  property  within  the  mn- 
nlclpallty  liable  to  taxation.  In  UcBean 
V.  Chandler,  9  Heisk,  849,  (decided  In  1872,} 
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tb«  sapreme'  conrt  of  Tenneiwee  expraawd 
itR  npproTal  of  the  Illinois  declslono  above 
referred  to,  nnd  beld  that  local  aHseas- 
nieats  are  locluded  in  the  pruTlsiona  re- 
qairlDK  all  property  to  be  taxed  according 
to  Its  value,  and  that  It  Is  therefore  be- 
jond  the  power  of  the  legislature  to  an- 
tborlie  a  mnnlelpallty  to  pave  Its  streets, 
and  charge  the  coat  thereof  on  the  adjoin- 
ing lots  In  proportton  to  tb^r  respective 
froots.  Under  that  dei'lslon  the  abnttloe 
property  escaped  a  specific  ebarge  esti- 
mated to  amount  to  91,600,0U0.  In  that 
case  the  two  preTlons  caseR  In  that  titate, 
(Mayor  t.  Maberry,  6  fJampb.  871,  and 
Washington  t.  Nashville.  1  Swan,  177.)  In 
w  h  Icb  side  w  a  I  k  aasessm  en  ts  were  sus- 
tatned,  were  distlngDlafaed  and  limited. 
Judge  Plllon,  after  referring  to  this  cbm. 
In  a  note  aske  this  pertinent  question: 
"Mast  all  local  Improvements,  encb  as 
sewers,  sidewalks,  pavlns  streets,  be  now 
made  at  the  expense  of  all  the  taxpayers 
of  the  city,  or  may  they  be  made  ou  the 
urlnclple  adopted  In  llllnola?''  2  DIU. 
Mun.  Corp.  S  760. 

AKain.  hi  summing  ap  the  general  re- 
sults of  tbe  decisions  of  the  courts  of  the 
sereral  states  concerning  special  assesa- 
ments  tor  local  Improvements,  the  same 
antborsays.  Inter  ttlia,  that"  when  not  re- 
strained by  the  constitution  of  the  partic- 
ular state, the  legislature  has  a  discretion, 
coeztendlve  with  the  broad  domain  of  leg- 
islative power,  in  making  prortidons  for 
ascertalniog  what  property  Is  specially 
beneSted,  and  how  tbe  benefits  shall  be 
apportioned."  And  he  adds:  "Ttats  prop- 
osition, as  stated.  Is  nowhere  denied,  but 
tbe  adjudged  cases  do  not  agree  upon  the 
extent  of  legislative  power.  The  courts 
which  have  followed  the  doctrine  of  the 
leading  case  in  New  York"  (People  v. 
Mayor, etc., ol  Brooklyn, supra)  "have  as- 
serted that  the  authority  of  the  legislature 
Id  this  regard  Is  quite  without  limits,  but 
tbe  decided  tendency  of  the  later  decisions, 
including  the  courts  of  New  Jersey.-  Michl- 
gan,  and  Pennsylvania,  is  to  hold  that 
the  legislative  power  Is  not  unlimited, and 
that  tbose  assessroents  most  be  appor- 
tioned by  some  rule  capable  of  producing 
reasonable  equality,  and  that  provisions 
of  such  a  nature  as  to  make  It  legally  lm< 
possible  thnt  the  burden  can  be  appor- 
tioned with  proximate  equality  are  arbi- 
trary exactions,  and  not  an  ezerclne  of 
legislative  authority."  It  thus  clearly  ap- 
pears that  this  learnnd  and  able  author 
reeognlsea  the  fact  that  there  Is  a  tide  of 

indlclal  decisions  strongly  opposed  to  the 
lew  Tork  doctrine  with  respect  to  legls* 
latlve  authority  regarding  local  assess- 
ments. And,  In  closing  his  summary,  the 
same  author  says:  "  But  since  the  period 
when  express  provisions  have  been  made 
in  many  of  the  state  constitutloas,  requir- 
ing uniformity  find  equality  of  taxation, 
aeveral  courts  of  great  respectability, 
either  by  force  of  this  requirement  or  In 
tbe  spirit  of  It,  and  perceiving  that  spe- 
cial benefits  actually  received  by  each  par- 
cel of  contributing  property  was  tbe  only 
principle  upon  which  such  asRessmentacau 
Justly  rest,  and  that  any  other  rule  Is  un- 
equal, oppressive,  and  arbitrary,  have 
denied  the  unlimited  scope  of  legislative 


dtseretlott  and  power,  and  asserted  what 
must  be  r^arded  upon  principle  as  the 
Just  and  reasonable  doctrine,  that  the 
cost  of  a  local  improvement  can  be  as- 
sessed upon  particular  property  only  to 
the  extent  that  It  Is  specially  and  peculiar- 
ly benefited ;  and  since  the  excess  beyond 
that  is  a  benefit  to  the  municipality  at 
large.  It  must  be  borne  by  tbe  general 
treasury." 

The  Pennsylvania  and  other  eases  re- 
ferred to  are  especially  Instrnctlve,  and 
some  of  them  may  tie  here  again  referred  to 
with  profit.  In  Hammett  v,  Philadelphia, 
65  Pa.  St.  146,  the  question  was  as  to  tbe 
validity  of  an  act  of  assembly  authorlxlug 
the  city  ol  Philadelphia  to  take  a  street 
already  lald.ont,  and  la  good  condition, 
and  Improve  It  fora  public  drive  orcar^ 
riageway.and  to  assess  the  expense  there- 
of upon  the  property  abutting  upon  said 
street.  Tbe  court  held  this  to  bo  uncou- 
stitutlonal,  upon  the  ground  that  it  Im- 
posed a  local  assessment  for  an  Improve- 
ment which  was  for  tbe  public  benefit.  The 
constitution  of  that  state  contained  no 
clauserestrainlng  the  legislative  discretion, 
but  It  was  said  the  limitation  grew  uut  of 
tbe  very  nature  of  the  subject.  In  deliver- 
ing tbe  opinion  in  that  case  Mr.  Justice 
Sharswood  said:  "The  original  paving 
of  the  street  brings  the  property  bounding 
upon  it  Into  tbe  market  as  building  lots. 
Before  that  it  Is  a  road,  not  a  street.  It 
Is  therefore  a  local  Improvement,  with 
benefits  almost  exclusively  peculiar  to  the 
adjoining  properties.  Such  a  case  Is 
clearly  wlthlu  tbe  principle  of  asseaalnE 
the  cost  on  the  lota  lying  upon  it.  *  •  " 
But  when  a  street  Is  once  opened  and 
paved,  thus  asslrailated  with  tbe  i*eBt  or 
the  c1ty,and  made  a  part  of  It. all  the  par- 
ticular benefits  to  the  locality  derived  from 
tbe  Improvements  have  been  received  and 
enjoyed.  Bepairing  streets  Is  as  much  a 
part  of  the  ordinary  duties  of  tbe  munici- 
pality for  the  general  good  as  clr'aolng, 
watching,  and  lighting.  It  would  lead  to 
uionstrons  injuatice  and  inequality  ahonld 
such  general  expenses  t>e  provided  for  by 
local  assessments."  And  tbe  conrt  laid 
down  the  following  general  rule:  "Local 
assessments  can  only  be  constitutional 
when  imposed  to  pay  for  local  improve- 
ment,clearly  conferring  special  benefits  ou 
the  properties  assessed,  and  to  the  extent 
of  those  benefits.  They  cannot  be  so  im- 
posed where  the  Improvement  is  either 
expressed  or  appears  to  be  for  general 
public  benefit."  In  the  ease  of  Washing- 
ton Avenue,  69  Pa.  St.  S52,  Judge  Aonbw, 
delivering  the  opinion,  and  referring  with 
approval  to  Hammett  v.  Philadelphia,  su- 
pra, aays:  "Indeed,  1  consider  It  a  for- 
tunate circumstance  that  that  case  came 
up,  for  It  led  to  an  inquiry  into  the  power 
of  special  taxation,  which  was  In  danger 
of  running  wild  by  Insensible  degrees,  and 
leading,  before  we  bad  become  aware  of 
It,  into  the  exorcise  of  a  bastard  power, 
dangerous  to  the  right  of  private  prop 
erty,and  violative  of  the  provisions  In  the 
bill  of  rights  placed  there  for  Its  prutec 
tlon.  In  queatlons  of  power  exercised  by 
agents  it  Is  sometimes  the  misfortune  ol 
communities  to  be  carried,  step  by  step, 
into  the  exercise  ol  Illegitimate  powers. 
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without  peicelTing  tbe  proKresslon,  nntl} 
the  oaurpatlun  becomes  bo  firmly  fixed 
precedents  it  eeeroe  to  be  Impuselblfl  to  re- 
cede or  to  break  throosb  them.  The  ma- 
jority oplDloD  Id  that  case  did  not  then, 
and  this  opinion  does  not  Duw,diRputetbe 
lons-recoguiied  power  of  local  taxation 
for  loeal  ImproTementa,  accordlnK  to  the 
benefltfl  conferred,  but  th«y  meet  nod  dle- 

f>Dte  departures  from  that  power,  which. 
I  reco^ized,  will  end  In  the  overthrow  ot 
the  rlffbt  of  private  property.  Laws 
which  cast  tbe  burdens  of  the  public  on  a 
fe^  indivldaala,  no  matter  what  the  pre- 
tense ur  bow  seeming  their  analogy  to 
conatltutional  enactments,  are,  in  their 
essence,  despotic  and  tyrannical;  and  It 
becomes  the  Judiciary  to  stand  firmly  by 
tbe  fandamental  law.  In  deTenee  of  their 
general,  great,  and  essential  principles  ot 
liberty  and  free  KOTernment,  fur  the  estab- 
listament  of  which  the  coastltntlon  Itaelf 
wasordained.*  Seely v. Plttnburgh.SSPa. 
St.  son,  (decided  in  1876,)  was  similar  to 
the  Washington  Avenne  Case,  supra,  and 
It  was  held  that  tbe  coat  of  paving  Penn- 
sylvania avenaein  Pittsburgh,  which  ex- 
tended along  platted  lots,  and  also  beyond 
and  along  Bubarban  and  unplatted  prop- 
erty, could  not  be  aotborlzed  by  the  legis- 
lature to  be  asBessed  by  the  frontage  rule. 
Chief  Justice  AoNttW,  after  stating  tbe 
cost  of  tbe  ImproTement  to  have  been 
$8R0,0C0,  and  the  character  ot  the  avenue, 
saya:  "This  blending  of  city  and  conbtry, 
of  city  lota  and  farm  lands,  of  residences 
of  the  living  and  graves  of  the  dead,  (St. 
Mnry'B  cemetery,)  constitute  a  gronp  so 
motley  and  discordant,  a  series  so  want- 
ing In  Blrallltude  and  unlfurmlty,  that  the 
frontage  or  per  toot  rule  cannot  beapplied 
to  it.  It  la  so  plainly,  palpably,  rankly,  and 
mlDously  unjust,  it  must  be  prononnieed 
no  proper  ur  lawful  mode  of  special  taza- 
tloD,  but  an  injustice  so  gross  as  to  be 
void  against  tbe  rights  ot  property  as 
protected  by  tbe  bill  of  rights. "  This  case 
well  illustrates  tbe  Riarming  extent  to 
which  tbe  Idea  of  legislative  supremacy, 
with  respect  to  tbe  powwof  apportioning 
taxation,  haa  been  pushed,  and  it  was 
doubtless  this  that  called  forth  the  em- 
phatic language  of  disapproval  by  Chief 
Justice  Aqxcw  Above  quoted.  See,  also, 
Wistar  V.  Philadelphia.  80  Pa.  St.  605; 
Sawmill  Run  Brldp^e,  85  Pa.  St.  163,— 
holding  that  a  bridge,  whlcb  Is  a  part  of 
a  public  highway.  Is  a  public,  and  not  a 
local,  improvement;  and  legislation  au- 
thor^Iug  the  aBsesement  ot  Its  cost  upon 
the  properties  benefited  will  not  be  sus- 
tained, as  ail  citizens  have  an  interest  in 
snch  an  Improvemeat,  and  the  asBesBment 
ot  Its  cost  upon  indivldnals  would  be  tak- 
ing private  property  for  public  use  with- 
out Jnst  compensation."  But,  we  ask.  is 
not  tbe  same  essentially  true  as  respects 
the  building  or  repairing  of  a  street?  All 
streets  wblch  are  opened  for  public  nee 
are  public  benefits,  and  It  Is  upon  that 
ground  only  that  private  property  can  be 
taken  tor  their  construction.  If,  therefore, 
us  la  necessarily  trne.  a  bridge,  which  is  a 
part  of  a  public  highway  or  street.-lB  a 
public,  and  not  a  local,  improvement,  and 
the  coat  thereof  cannot  be  assessed  upon 
the  properties  benefited.  It  follows,  as  the 


shadow  the  substance,  that  the  same  prin- 
ciple must  be  applied  to  tbe  street  at 
large,  or  to  so  much  ot  it  as  may  be  In- 
cluded In  the  proposed  improvement. 

The  cases  referred  to  above  stand  hon- 
estly and  fearlessly  by  tbe  fundamental 
principles  which  underlie  free  government, 
and  they  resolately  oppose  the  arbitrary 
eystem  of  loeal  assessments,  which,  in  tbia 
country,  originated  in  the  case  of  People 
V.  Mayor,  etc.,  nf  Brooklyn,  anpra, — the 
case  uniformly  referred  to  as  the  leading 
case  on  the  subject.  It  In  Important  to 
examihe  somewhat  into  the  reasoning  up- 
on wblch  tbe  conclusion  arrivedat  in  that 
case  was  based.  Tbe  question  was  as  to 
tbe  validity  of  a  provision  In  the  charter 
of  Brooklyn  requiring  tbe  expense  of  local 
improvements  to  be  aBsessed  upon  the 
owners  and  occupants  of  all  tbe  lands  and 
premlRes  benefited  thereby,  In  proportion 
to  tbe  amountot  such  benefit.  Cnder  this 
provision  tbe  municipal  authorities  of  the 
city  ceuBod  Flushing  svenne,  one  of  the 
streets  ot  that  city,  to  be  graded  and 
paved  at  an  expense  ot  $20,800.25.  wbicb 
was  assessed  according  to  tbe  said  provl- 
Bion  ot  tbe  charter,  Tbe  assessment  bar- 
ing been  confirmed  by  the  common  cooa- 
cll,  tbe  cause  was  removed,  by  certiorari. 
Into  tbe  supreme  court  of  that  state,  when 
tbe  proceedings  were  reversed  and  tbe  as- 
sessment annulled,  on  the  ground  that 
tbe  said  provision  ot  tbe  charter  was  un- 
constitutional and  void.  Thereupon  tbe 
mayor  and  common  council  took  the  ease 
to  tbe  court  of  appeals  of  New  Tork,  when 
the  supreme  court  was  reversed.  Judge 
BuoQLKS  delivering  tbe  opinion.  In  tbe 
course  of  the  opinion  there  occurs  this 
striking  reference  to  tbe  opinion  delivered 
In  the  supreme  court:  "In  tbecaseot  Peo- 
ple V.  Brooklyn,  before  referred  to,  it  waa 
said  that  a  tax,  to  be  valid,  must  be  ap- 
portioned'upon  principles  of  Just  equali- 
ty,* and  upon  all  tbe  property  In  tbe  same 
political  district,  and  that  tbia  Is  a  funda- 
mental principleof  free  government  which, 
although  not  contained  in  tbe  constitu- 
tion, limits  and  controls  tbe  power  of  the 
legislature.  This,"  says  Judge  Bdoolrs, 
**&  new,  and  it  seems  to  me  to  be  dan- 
gerous, doctrine.  It  clothes  tbe  Judicial 
trlbuualB  with  the  power  of  trying  the 
validity  ot  a  tax  by  a  teat  neither  pre< 
scribed  nur  defined  by  tbe  constitution. 
If,  by  this  test,  we  may  condemn  an  as- 
sessment apportioned  according  to  tbe  re- 
lation between  burden  and  heneflt,  we 
may,  with  far  better  reason,  condemn  a 
capitation  tax,  on  the  ground  that  nu- 
merical equality  la  not  Just  equality,  or 
a  general  property  tax,  for  a  local  object, 
because  Itcumpels  one  portion  of  the  ci*ra- 
munlty  to  pay  more  thun  their  JuBt  share 
tor  the  benefit  ot  another  portion.  All  dis- 
criminations in  tbe  taxation  ot  property, 
and  all  exemptions  frdm  taxation  oa 
grounds  of  public  policy,  would  fall  by  the 
application  of  this  test.  It  this  doctrine 
prevails,  It  places  tbe  power  of  the  courts 
above  that  ot  the  legislature  In  a  matter 
affecting  not  only  tbe  vital  interests,  but 
tbe  very  existence,  of  tbe  government.  It 
assumes  that  the  apportionment  of  taxa- 
tion la  to  be  regulated  by  Judicial,  and  not 
by  legislative,  dtaeretlon.  Itf^truets  tbi 
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exercise  of  powers  which  belong:  to,  and 
are  inherent  ]n,  tbelesrtslative  department, 
and  refttralns  the  action  of  that  ttranch  of 
the  government  In  cases  in  which  the  con- 
stitatlou  has  left  ft  frp»  to  act."  Sach  Is 
the  palpably  specious  and  uosonnd  rea- 
soning of  Judge  RrooLSS  Id  support  of  hte 
theory  ol  local  asseflameDts.  And  yet,  in  a 
previous  paragraph  of  the  same  opinion, 
when  speaking  of  the  change  of  policy 
effected  by  the  provision  of  the  charter  be 
was  considering,  he  said:  '*lt  U  conceded 
that  the  grading  and  paving  of  Flushing 
avenue  was  a  public  work,  the  expense  uf 
which  might  rightfully  have  been  raised  by 
general  taxation  upon  all  the  taxable  In- 
habitants ot  Brooklyn.  The  legislature 
thought  proper  to  shift  the  burden  ot  this 
taxation  npon  that  part  or  claasot  Inhab- 
ItantB, exclusively,  whose  lands  were  bene- 
fited by  the  work,  and  to  Impose  It  on 
them  in  proportion  to  the  beneSts  tbey  re- 
spectively received  therefrom.  Tblschange 
In  the  apportionment  ot  the  burden  was 
obviously  made  for  the  purpose  of  avoid- 
ing the  Injustice  ot  general  taxation  for  a 
specltil  local  object,  the  benefit  of  which  ex- 
tended only  to  a  portion  of  the  inhabitants 
of  the  city.  It  professed  to  apportion 
the  tax  according  to  the  maxim  that*  he 
who  rpcelvea  the  advantage  ought  to  aua- 
talD  the  burden,'  and  to  exact  from  each 
of  the  parties  aesesRed  no  more  than  bis 
Just  share  of  the  burden  according  to  this 
equitable  rnle  of  apportionment."  The 
whole  argument  Is  illogical,  unsound,  and 
opposed  to  all  the  teachings  of  experience. 
Who,  then.  Introduced  "a  new  and  dan- 
gerous doctrine?"  Was  it  the  Judge  who 
delivered  the  opinion  of  the  enpremecnurt, 
holding  that  **a  tax,  to  be  valid,  must  bn 
ap{>ortioned  upon  principles  ot  Just  equal- 
ity,"  and  upon  all  the  property  In  the 
same  political  district,  or  was  It  the  Judge 
who  delivered  the  opinion  In  the  court  of 
appeals,  repudiating  that  doctrine,  and 
yet  admitting  that  the  tax  in  that  case 
might  rightfully  have  been  raised  by  gen- 
eral taxation  upon  all  the  taxable  inhab- 
itants of  Brooklyn?  Surely  it  was  the 
latter.  It  cannot  be  true,  bp  assumed  by 
Judge  RooGLKB,  that  the  legislature  of 
New  York  thought  proper  to  change  the 
state  policy  In  regard  to  taxation  by  mu- 
nicipalities, and  to  shift  the  burden  ot 
grading  and  paving  streets,  etc.,  from  the 
Inhabltanta  at  large,  and  to  place  It  upon 
that  part  or  class  of  persons  whose  lands 
are  supposed  to  be  benefited,  and  In  pro- 

Enrtton  to  the  benefits  respectively  received 
y  them,  because,  all  class  ieglalatlon 
Is  repugnant  to  free  government;  and, 
aecoDd,  because  the  legislature  must  have 
known  that  the  improvement  ot  a  street 
was  not  ■  special  local  improvement  for 
the  exclusive  benefit  of  any  class,  bat  was 
a  public  Improvement  for  the  use  of  the 
general  public;  that  experience  teaches 
that  local  asseasniente  for  public  purpdses 
are  nnjust  and  oppressive,  and  that  equal- 
ity and  uniformity  can  be  more  nearly  ap- 

Koxlmated  by  general  taxation,  upon  the 
sis  of  value,  lAan  by  any  other  mode 
ever  devised  by  man.  Indeed,  this  Is  ad- 
mitted, In  effect,  by  Judge  Rcgoi.es  him- 
self, for.  fn  another  part  of  his  opinion,  he 
says:  **A  property  tax  for  the  general 
T.168.B.nal6— 47 


purposes  ot  the  government,  either  of  the  . 
state  at  large  or  ot  a  county,  city,  or 
other  district.  Is  regarded  as  a  Just  and 
equitable  tax.  The  reasoa  Is  obvious.  It 
apportions  the  burden  according  to  the 
benefit  mora  nearly  than  any  other  iuflex* 
ibie  rule  of  general  taxation."  If  this  h< 
so,  why  depart  from  the  rule  and  adopt 
another,  by  which  it  is  legally  Impossible 
that  the  burden  CQU  be  apportioned  with 
proximate  equality,  and  wblcti  amounts 
to  arbitrary  exactloa,  and  Is  nut,  there* 
tore,  a  legitimate  exercitie  of  the  taxing 
power?  If  the  cost  ot  grading,  paving,  or 
enrblug  a  public  street,  or  of  conatracling  _ 
»wers,  and  the  like  is  to  be  apportioned 
among  the  owners  and  occupants  of  lands 
benefltttd  by  the  Improvement  In  propor- 
tion to  the  amount  ot  such  benefit,  then, 
by  the  very  terms  of  the  requirement,  the 
all-importautqaestlou  presents  Itself,  who 
are  the  persons  benefited,  and  where  shall 
the  line  be  drawn?  Admit,  for  the  sake 
of  argument,  that  the  abutting  owners 
are  more  Immediately  benefited  than 
others  whose  properties  are  not  on,  but 
near  by  on  some  other  street;  does  not 
common  Justice  require  that  the  latter 
sbuuid  and  must,  by  the  very  termn  of  the 
rule  ItselfiContrlbute  in  proportion  to  the 
beneflts  received  by  them?  Andso.extend- 
Ing  the  ratio  of  beneflta  to  the  utmost  lim- 
its of  the  municipality,  does  not  the  rule 
Itself  require  that  each  Inhabitant  shall 
contribute  according  to  his  nearness  to, 
or  remoteness  trom,  the  Improvement,  or, 
in  other  words,  according  to  the  location 
ot  his  property  with  respect  to  the  Im- 
provement? This  qoeetion  can  receive  no 
other  than  an  affirmative  answer,  and  yet 
the  result  ot  the  rule  In  practlcels  to  dump 
the  whole  cost  upon  the  abutting  owners. 
Why?  Simply  because  a  literal  compli- 
ance with  the  rule,  requiring  the  cost  of 
the  ImprovflmeDt  to  be  assessed  among 
the  owners  and  occupants  of  lauds  bene- 
fited by  the  improvement,  la  proportion 
to  the  amount  of  such  benefit,  would  In- 
volve thesolutlonof  a  problem  far  beyond 
the  reach  ot  matbematics.  Why,  then, 
struggle  with  any  such  a  labyrinth  ol 
absurd  Inconsistencies  andcuntradlctlons, 
when  all  the  difficulty  and  trouble  Is  ob- 
viated, end  the  way  made  plain,  by  resort- 
ing to  the  obviously  just  principle  of  gen- 
eral taxation  ot  all  taxable  property  ac- 
cording to  Its  value,— the  mode  prescribed 
by  our  constitution  as  to  the  state,  the 
counties,  and  the  corporations,  and  the 
only  mode  by  which  proximateequality  is 
obtainable?  It  is  true  that  exact  equality 
and  uniformity  is  not  attainable  under 
any  system,  because  of  the  Infirmities  of 
man's  nature,  and  the  consequent  Imper- 
fections of  all  human  Institutions;  but  It 
Is  undeniably  true  that  the  mode  pre- 
scribed by  the  constitution  comes  nearer 
attaining  the  desired  end  than  any  other 
known  mode.  There  Is  absolutely  no 
goud  reason  why  general  taxation  should 
not  be  resorted  to  in  an  Incorporated  city 
or  town  as  well  as  in  the  state  at  larsn. 
The  state  niakes.so  such  discrimination  lu 
assessing  taxes  for  revenue  with  wh4ch  to 
defray  the  expenses  ot  the  state  govern' 
ment.  Opon  what  conceivable  principle, 
then,  can  It  be  said  that  a  municipal  coi 
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{>oratton,  aathoriwd  by  law  to  levy  taxes 
or  moDicIpal  n^venue,  with  which  to  de- 
fray the  expenaes  of  the  municipality,  may 
be  aatborlsed  by  the  leglslatare  to  adopt 
a  dinennt  mode,  and  (ine  not  only  unjust 
and  oppreaaiTe,  but  plainly  forbidden  by 
the  confitltatlon?   We  know  of  none. 

The  opinion  of  Jud^e  Ruoui.iee  Id  the 
New  York  easels  based  mainly  upon  the 
observations  of  Chief  Justice  Marshall 
Id  thevaseol  Hank  t.  Blllinga,  4  Pet.  514, 
from  which  heanotea,  for  the  aTowed  pur- 
poaeot  showing  the  "nature  and  ektent  of 
tbe  power  of  taxation  vested  In  the  lexis- 
latures  uf  tbeatate  guTerniuents,"  as  fol- 
lows: **The  power  of  legltilation,an(]  con- 
sequently uf  taxation,  operates  od  all  tbe 
persons  and  property  belonKlng  to  tbe 
body  politic.  This  ht  an  original  principle 
wtateh  has  Ita  foundation  In  society  Itself. 
It  la  granted  by  all,  for  tbe  benettt  of  a^. 
It  resides  In  the  goTernment  as  part  of  It- 
self* and  need  not  be  reserved  where  prop- 
erly of  any  description  or  the  right  to  use 
It  In  any  mauner  Is  granted  to  Indlrldaals 
or  corporate  bodies.  However  absolute 
the  right  of  an  Individual  maybe,  ltle«tlll 
in  the  nature  of  that  right  that  It  must 
bear  a  portion  of  the  public  burdens;  and 
that  portion  must  be  determined  by  the 
legislature.  This  rltal  power  may  be 
abused,  but  tbe  interest,  wisdom,  and  Jus- 
tice of  tbe  representative  body,  and  its  re- 
lations with  Its  constituents,  furnish  the 
only  security  against  unjust  and  excess- 
ive taxation,  aa  well  as  againet  unwise 
legislation."  ThU  is  a  singularly  Inaccu- 
rate quotation  to  come  from  a  high  Judi- 
cial source.  It  Imputes  to  Chief  Justice 
Marbhali.  language  never  used  by  him, 
and  radically  chauges  the  meaning  of  the 
language  really  used  by  that  great  judge; 
that  is,  if  we  are  to  be  guided  by  tbe  of- 
flcial  report  of  the  opinion.  Kee  4  Pet.  at 
page  668.  The  misquotation  is  with  re- 
spect to  twu  sentences  In  tbe  opinion,  the 
one  Immediately  following  the  other,  und 
it  consists  in  entirely  omitting  most  Im- 
portant words  in  each,  and  lu  thus  trans- 
forming the  ti«o  sentences  loto  one.  We 
will  here  give  the  language  of  Chief  Justice 
Mahshall  as  It  appears  In  bis  officially 
reported  opinion,  itallcixing  tbe  language 
omitted  by  Judge  Ruoglrs,  and  then  fol- 
low It  nitb  the  language  imputed  by  the 
latter  to  the  former,  so  as  to  present 
sharply  to  view  the  difference  In  sense 
and  meaning  wrought  by  tbe  transforma- 
tion. Cblet  Justice  Marshall  said  this: 
"This  vital  power  may  be  abused;  bat 
tbeeoBatttutiunoftbe  United  States  was 
not  iateaded  to  furalab  the  eorreetlva  ibr 
^verj  abuse  of  power  wbkb  may  be  com- 
mttted  bjr  tbe  state  rovemmenta.  Tbe  in- 
terest, wisdom,  and  Justice  of  tbe  represent- 
ative body,  and  Its  relations  with  its 
constituents,  furnish  the  only  security, 
where  there  la  ao  expreaa  contract, 
against  unjust  and  excessive  taxation,  as 
well  as  against  nnwlse  legislation  geaer- 
ally."*  Jodge  BuGGLBS  omits  all  the  Ital- 
icised words  in  the  first  of  these  two  sen- 
tences, and  then  alter  omitting  the  very 
importaut  Itallclxed  words  from  the  sec- 
ond of  them,  he  substitutes  the  entire  re- 
mainder of  the  sentence  for  the  words 
■trlekcB  out  of  tbe  flrst  sentence,  and.  In  so 


doing,  transforms  the  two  sentences  Intu 
one, — makes  Chl^f  Justice  MAnfiui.i.  t*ay  : 
TThls  vital  power  may  be  abused,  but'the 
interest,  wisdom,  and  Justice  ttf  the  reprn- 
seutative  body,  and  its  relations  with  Its 
constituents  furulfib  the  only  security 
against  unjust  and  excessive  tuxatlon. 
as  well  as  against  unwise  legislation." 
The  damaging  effect  of  the  misquotation 
is  too  apparent  toneed  comment.  It  may 
be  remarked,  however,  that  In  that  case 
the  question  WHS  whether  a  bank,  cbar- 
tered  by  the  state,  was  subject  to  taxa- 
tion by  that  state.  It  was  ruutended  by 
the  bank  that  the  power  of  taxation  was 
Inconsistent  with  the  charter,  because  it 
might  be  so  trxerclsed  as  to  destroy  theob- 
Ject  for  which  tbe  charter  was  given. 
There  was  nothlDg  in  tlie  cbarter  which, 
either  expressly  or  by  necessary  Implica- 
tion, tended  to  show  that  it  was  the  in- 
tention to  exempt  the  bank  trom  taxa- 
tion; and  in  treating  the  matter  in  tbe 
light  of  a  contract  between  the  state  and 
the  bank.  Chief  Justice  Marshall,  by  wa.v 
of  Illustrating  tbe  right  of  tbu  state  to  Im- 
pose the  tax  In  that  caEe.sald:  "However 
absolute  the  right  of  an  Individual  may  be. 
It  la  still  in  the  natnre  of  that  right  that 
it  must  bear  a  portion  of  ttae  public  bur- 
deDS,and  that  portion  must  bedetermlned 
by  the  legislature.  This  vltnl  power  may 
be  abused,  but  the  coustltutlon  of  the 
United  States  was  not  intended  to  furnish 
the  corrective  for  every  abuse  of  power 
which  may  be  committed  by  the  state 
governments.  Tbe  Interest,  wisdom,  and 
Justice  of  the  representative  body,  and  Its 
relations  withltfl  constituents,  lurulsh  the 
only  security,  where  there  Is  no  express 
contract,  against  unjust  and  exceKsive 
taxation,  as  well  as  against  unwise  leRia- 
lation  generally."  Tbe  question  In  that 
case  was  whether  the  charter  Imposed  a 
contract  exempting  tbe  brink  from  taxa- 
tion, and  holding  that  there  was  no  saeh 
contract,  it  became  important  to  use  the 
efficient  qualifying  words,  "where  there 
Is  no  exprcPB  euntract,"  If  Chief  Justice 
Marshall  had  been  construing  a  consti- 
tution which  Imposed  no  restrictions  np- 
on  tbe  legislative  power  of  taxation,  he 
would  doubtless  have  framed  a  sentence 
similar  in  all  respects  to  that  used  by  him 
In  that  case,  except  that  be  would  have 
used  the  words,  "there  being  no  expi-ess 
Constitutional  restriction,"  Instead  of  the 
words,  "n  here  there  Is  no  express  con- 
tract.** But  if  Chief  JustlceMARSHALL  had 
beenconstrnliigan  Instrument  like  the  pres- 
ent constitutioa  nf  Virginia,  declnriuK  la 
tbe  most  emphatic  terms  tbat  "taxation, 
*  *  *  whether  imposed  by  the  state, 
county,  or  corporate  bodies,  shall  be 
equal  and  uniform,  and  all  property,  both 
real  and  personal,  shall  be  taxed  In  pro- 
portion to  its  value,  "and  that  no  one  spe- 
cies of  property,  from  which  a  tax  may  be 
collected,  shall  be  taxed  higher  than  any 
otber  species  of  property  of  equal  value,  it 
Is  impossible  to  believe  that  be  would 
not  have  held  these  specific  declarations 
as  paramount  to  any  mere  legislative  wlU. 
and  us  specific  limitations  upon  tbe  legis- 
lative power  of  taxatlou. 

There  Is  notblog  In  tbelanguage  of  Chlel 
Justice  Habsuall,  quoted  above,  wblcta. 
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when  properly  niiilenrtuod  and  applied, 
has  tbe  leaet  tendency  to  attribute  to  tbe 
leKialatnree  of  tbe  several  state?  potrera, 
either  Id  respect  to  taxation  or  anything 
else,  enporlor  to  tbe  organic  law.  A  little 
examination  into  the  iDbJect  will  pbow 
that  generally  tbe  state  constltntlons  of 
that  early  day  did  not  as  carefully  restrict 
leglHlatl  re  power  as  sabseqoent  experience 
has  Bbown  to  be  necessary.  Tbls  Is  espe- 
cially tme  witb  Vitvlnia,  and  may  be  Illus- 
trated by  some  of  the  earlier  decisions  of 
tbia  court,  as,  for  example.  In  - the  cases 
or  GllkesoD  T.  Frederick  Justices,  IS  Gret. 
677,  and  Langbume  t.  Robinson,  20  Urat. 
661.  In  tbe  last-named  case,  In  deliv* 
ering  tbe  opinion  uf  tbe  court,  Jotnrs,  J., 
■ays:  "This  question  arises  under  the 
constitution  of  1880,  which  was  In  forceon 
the  24th  day  of  March,  1848.  There  Is  no 
provision  In  the  body  of  that  constitu- 
tion Imposing  any  restriction  upon  tbe 
legislature  in  reference  to  tbe  power  of  tax- 
ation. The  only  provision  on  that  subject 
In  tbe  entlrelostrnmentlBcontaiaed  In  arti- 
cle 6  of  the  Bin  of  Rights,  in  these  words: 
'That  eleetlnns  of  members  to  serve  as 
representatlvvfl  of  the  people  In  assembly 
ought  to  be  free,  and  that  all  men  having 
•□tflelent  evidence  of  permanent  common 
Interest  with,  and  attacbmbnt  to,  tbe  com- 
munity have  the  right  of  suBrage,  and 
cannot  be  taxed  or  deprived  of  their  prop* 
erty  for  publtc  uses  without  their  own 
eonamt,  or  that  of  their  representatives 
so  elected,  nor  bound  by  any  la  w  to  which 
they  have  not  In  like  manner  assented  for 
the  poblic  good.'"  Now,  when  we  com- 
pare that  provision  In  the  constitution  of 
1830  with  tbe  provision  In  the  present  con- 
stltatlon  of  Virginia,  it  Is  at  once  obvious 
that  decisions  of  this  court  made  under 
the  former  case  have  no  Just  Influence  up- 
on tbe  decision  of  qneetions  arising  under 
the  latter,  with  respect  to  tbe  legislative 

Sower  of  taxation.  It  Is  true,  as  was  said 
y  Chief  Justice  Mabbhall,  that  the  pow- 
er of  legislation,  and  conseqasntly  of  tax- 
ation, operates  on  all  tbe  persons  and 
property  belonging  tu  the  body  politic ; 
that  this  Is  an  original  principle,  which 
baa  Us  foundation  In  society  itaelf;  that 
It  is  sranted  by  all,  for  the  beneflt  of  all; 
and  that  it  resides  in  government  as  part 
of  itsell,  and  need  not  be  reserved  when 
property  of  any  description,  or  the  right 
to  use  It  in  any  manner.  Is  granted  to  In- 
dividuals or  corporate  bodies.  But  In  all 
tbls  it  Is  nowberu  said,  nor  can  It  be  im- 
plied from  what  Is  aald,  that  the  legisla- 
ture may,  with  Impunity,  disregard  the 
mode  of  taxation  prescribed  by  theconstl- 
tutlon,  and  prescribe  a  different  mode,  el- 
tber  tor  tbe  state  at  large  or  any  of  its 
political  subdivisions.  If  Ic  may  be  done, 
with  reganl  to  Incorporated  cities  and 
towns,  It  may  with  equal  propriety  be 
done  with  respect  to  tbe  counties  of  the 
state,  for  they  too  are  municipal  corpora- 
tions in  a  certain  legal  sense.  Tbe  con- 
stitution requires  equality  and  uniformity 
of  taxation,  upon  the  basis  of  the  value 
of  property.  Any  departure  therefrom, 
whether  with  respect  to  taxes  imposed 
by  the  state,  by  tbe  counties,  or  by  tbe 
taicorporated  cities  and  towns.  Is  necessa- 
rily rH^ugoaat  to  the  conatltatlon,  and 


shotild  be  so  held  by  the  courts  whenever 
a  case  is  presented  In  whlcb  It  Is  absolute- 
ly nece<i&ary  to  pass  npon  the  question 
whether  the  legislature  has  power,  under 
the  constitution,  to  confer  npon  munlrlpal 
corporations  authority  to  make  local  as- 
sessments for  public  streets  and  the  like. 
It  Is  also  true,  as  was  said,  In  substance, 
by  Chief  Justice  Marshall,  that,  however 
absolute  tbe  right  of  an  Individual  with 
respect  to  bis  property  may  be.  It  Is  still 
In  the  nature  of  that  rlgbt  that  it  must 
bear  a  portion  of  tbe  public  burdens,  and 
that  portlnD  most  be  determined  by  the 
legislature.  But  this  by  no  means  slgnl- 
flee  unequal,  unjust,  and  oppressive  appor- 
tionment of  tbe  burden  ottaxatiua,  where- 
by a  small  class  of  the  Inhabitants  may  be 
ruinunaly  taxed  for  tbe  erection  ol  an  lm<( 

firovement  for  tbe  benefit  of  tbe  public  at 
argc.  And  Mr.  Justice  Rvgui.iiis  also 
quotes,  in  his  opinion  in  tbe  New  York 
case,  the  remark  of  Chief  Justice  Marshall 
In  McCuUocb  v.  Maryland,  4  Wheat.  42S, 
where  it  Is  said:  "It  Is  admitted  that  tbe 
power  of  taxing  the  peopleand  their  prop- 
erty Is  essential  to  tbe  very  existence  of 
tbe  government,  and  may  be  legitimately 
exercised  on  tbe  objects  to  which  it  is  ap- 
plicable, to  the  utmost  extent  tu  which  tho 
government  may  choose  to  carry  it.  The 
only  security  against  tbe  abuse  of  -this 
power  is  found  In  the  structare  of  the  gov- 
ernment itself.  In  Imposing  ataxthegov- 
emment  acta  npon  Its  eonstltnents.  This 
is  In  general  a  snfflelent  security  against 
erroneons  and  oppnaslve  taxation.  The 
people  of  a  state,  therefore,  give  to  their 
government  a  right  of  taxing  themselves 
and  tneir  property ;  and  as  the  exigencies 
of  the  government  cannot  be  limited,  they 
prescribe  no  limits  to  the  exercise  of  this 
right,  resting  confidently  on  the  interest 
of  the  leglalaiare  and  the  Influence  of  tbe 
ccmstltnents  over  their  representatives  to 
guard  them  against  Its  abnee."  And 
Judge  Boggles  adds:  "And  again,  at 
page  430,  he  speaks  of  It  as 'unfit  for  the 
judicial  department  toinqnire  what  degree 
of  taxation  la  the  legitimate  use,  and 
what  degree  may  amount  to  the  abuse,  of 
tbe  power.*"  The  above  qnotation  from 
the  opinion  of  Chief  Justice  Marshall  Is 
also  Inaccurate  In  one  particular  of  some 
importance.  In  one  sentence  he  is  quoted 
assaying:  "InimpOBing  a  tax  the  gov- 
ernment acts  upon  Itsconatltuents. "  Chief 
Justice  Marshall  said :  "In  Imposing  a 
tax  tbe  legislature  acts  upon  Its  constitu- 
ents,"  the  Inaccuracy  being  the  substitu- 
tion of  tbe  word  "government*  for  the 
word  "legislature**  employed  by  Chief 
Justice  Marshall.  Tbe  distinction  be- 
tween the  government  and  tbe  legislative 
department  of  tbe  govern  mentis  palpable. 
The  sovernment,  proper,  consists  of  three 
co-ordinate  departments, — the  executive, 
legislative,  and  Judicial;  and  these  are  the 
creatures  of,  and  derive  their  powers  from 
tbe  constitution  of  the  state,  which  Is  tbe 
chart  of  government,— tbe  solemn  expres- 
sion of  the  sovereign  will  of  the  people. 
The  constitution  iutrnsts  tbe  exercise  of 
the  taxing  power  to  the  legislature,  sub- 
ject, however,  to  the  limitations  and  re- 
strictions contained  In  that  instrument. 
Bnt  while  Judge  SuoaLBS  quotes  the  re- 
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marks  of  Chief  JoBttee  Marshall  Id  Bank 
r.  Billings  and  Id  McCulloch  v.  Maryland, 
for  tbR  avowed  purpose  of  showing  tbe 
nature  and  extent  of  the  power  of  taxa- 
tion vested  In  tbe  lef^tilatures  of  tbe  state 
governments,  and  for  the  obvlonsporposa 
of  laying  a  broad  (oandatlon  upon  wblch 
to  erect  his  pecnllar  theory  In  respect  to 
local  aflseHmDents.  It  wlU  be  aeen  that  there 
Is  nothing  In  the  language  relied  npon  that 
can  be  fairly  construed  as  favoring  the 
coDclnslon  arrived  at  In  the  New  York 
case;  certainly  nothing  when  taken  Incon- 
nection  with  the  present  constitution  of 
Virginia;  and,  as  we  ahall  presently  aee, 
DOtiilng  from  the  standpoint  of  tbe  New 
York  constitution  itself,  even  according 
to  Judge  BooaLBS*  statement  of  the  re- 
strictions contained  In  that  instrnment, 
and  of  the  history  of  the  proceedings  in 
convention  which  led  to  their  adoption. 

Tbe  language  of  Chief  Justice  Mabssalz. 
In  McCnllocta  v.  Maryland,  above  quoted* 
was  employed  by  that  great  Judge  In  torn- 
bating  tbe  claim  asserted  by  tbe  state  of 
Maryland  ot  the  right  to  Impose  a  tax 
npon  a  branch  of  the  Bank  of  tbe  United 
States  located  In  said  state.  Indolngthls 
be  diatlngnlsfaes  between  the  oatnre  ot  the 
power  of  taxation  conferrad  by  tbe  people 
of  a  state  npon  their  government  and  that 
exercised  by  the  general  government;  and 
by  way  of  IllustratlnB  that  all  aubjects 
over  wblcb  the  soTerdgD  power  oi  a  state 
extends  are  objects  of  taxation,  but  that 
ttaose  over  wblcb  It  does  not  extend  are, 
npon  the  soundest  principles,  exempt  from 
state  taxation,  proceeds  to  say,  in  sub- 
stance, that  the  power  of  taxing  tbe  peo- 
pie  and  their  property  is  esMDtlal  to  tbe 
very  existence  of  government,  and  may  be 
legitimately  exerclaed  on  tbe  objects  to 
wfateh  It  is  applicable,  to  the  utmost  ex- 
tent to  wblch  the  government  may  choose 
to  carry  it;  that  tbe  only  security  against 
tbe  abnse  of  this  power  Is  found  in  tbe 
stTDCturo  of  the  government  Itself;  that 
In  Imposing  a  tax  the  legislature  acts  np- 
on Itfl  eonatltuenta,  which  Is,  Id  general,  a 
aafflcient  security  against  erroneous  and 
oppressive  taxation.  And  Chief  Jnstlce 
Marshall  cuntinnes  fats  IltuHtratlon  by 
adding:  "The  people  of  astnte,  therefore 
give  to  their  government  a  right  of  tax- 
ing themselves  and  their  property. and,  as 
tbe  -exigencies  of  government  cannot  be 
limited,  they  prescribe  no  limits  to  tne  ex- 
arctae  of  tbls  right,  resting  confidently  on 
the  Interest  of  tbe  legislator  and  on  tbe 
Inflnence  of  tbe  coDstltiieDtsovertbelr  rep- 
resentatives to  guard  them  against  Its 
abuse.  But  the  means  employed  by  the 
government  ot  the  Union  have  no  such 
secnrity,  nor  la  the  right  of  a  state  to  tax 
them  sostalned  by  the  same  theory. 
Those  means  are  not  given  by  tbe  people 
<^  a  particular  state,— nut  given  by  the 
constituents  of  the  legislature  which  claim 
the  right  to  tax  them,— bat  by  the  people 
of  all  the  Btates.  They  are  given  by  all, 
for  the  beneBt  of  ell.  and.  npon  theory, 
■hould  be  subjected  to  that  government 
only  which  belongs  to  all. " 

In  all  this  there  la  nothing  which,  at  the 
present  day,  can  be  construed  a^  author- 
ity lor  tbe  system  of  local  auessmonts  in 
aneatlon,— «  ayatem  by  vtateb  improve- 


ments are  coastrueted  forthenseand  bezfe- 
flt  of  the  public  at  large,  and  the  whole  ex- 
pense tbe'reol  imposed  upon  the  few  whose 
property  happens  to  abnt  on  the  proposed 
improvement,  and  upon  no  other  ground 
than  thevagae  supposition  that  the  prop- 
erties thus  taxed  will  be  beneflted  to  the 
extent  of  tbe  burdens,  respectively.  Im- 
posed upon  them.  It  Is  rank  Injustice, 
and  but  little  sbortof  downright  rubbery, 
to  ImposR  a  ruinously  heavy  tax  upon  any 
sneh  principle.  It  Is  grossly  unjuat,  aa 
well  as  destructive  ot  the  princlplea  of  free 
government,  to  hold  that  the  expense  of 
opening,  widening,  extending,  or  other- 
wise Improving  a  public  street  In  a  city  or 
Incorporated  town  should  be  borne  by 
^the  few  wbo  live  nearest  to  It.  when  aucb 
Improvement,  If  made.ls  founded  in  public 
necessity, and  la  not  only  open  to  tbe  pub- 
lic at  large,  but  Is  need  by  the  public  per- 
haps hundreds  of  times  to  where  it  la  naod 
once  by  any  one  ot  tbe  abutting  owners 
who  are  made  to  bear  the  bordoi  of  Ita 
erection.  Any  aucb  imposition  la  neces- 
sarily repulsive  to  tbe  senae  of  Jnstlce  of 
every  fair-minded  man,  and  It  would  seem 
impossible  forany  freegovemment  to  long 
■nrvtve  tbe  practice  of  such  Inequality,  ex- 
tortion, and  oppression.  There  Is  no  just 
ground  upon  wblch  to  place  any  such  ar- 
bitrary system  ot  taxation,  and  any  aucb 
ayatem  la  opposed  to  the  very  letter  and 
spirit  ot  our  constitution.  It  Is  undoubt- 
edly trne,  as  was  said  by  Chlvf  Justice 
Marshall  In  McCulloch  v.Maryluud,  that 
tbe  power  ot  taxing  the  people  and  their 
property  Is  essential  to  tbe  very  exlatence 
ot  government,  and  may  be  legitimately 
exerdsed  on  the  objects  to  which  it  is  ap- 
plicable, to  the  utmost  extent  to  which 
the  government  may  choose  to  carry  it. 
But  Chief  Justice  Marshall  did  not  say, 
and  never  Intended  to  say,  that  the  l^te- 
lature  of  a  state  constitutes  the  state  gor- 
ernment,  or  that  the  structure  of  thts  gov- 
ernment Is  to  he  determined  by  ICKlitiatlve 
enactment.  On  tbe  contrary,  when  it  Is 
necessary  to  determine  what  la  the  atruc> 
tare  of  government,  which,  Cblel  Justice 
Ma  RSHALLsaye,  is  the  only  security  against 
the  abuse  of  legislative  power,  we  look  not 
to  legtalatire  enactments,  but  to  tbe  con- 
stitution Itself,  which  Is  the  expreeaion  ot 
the  will  of  the  people,  In  whom  all  sover- 
eignty resides,  subject  only  to  tbe  para* 
mount  obllgatiun  ot  obedience  to  the  fed- 
eral conatitutlOD. .  And  ao,  when  It  be* 
cornea  necessary  to  determine  to  what  ex- 
tent, and  subject  to  what  limitations  and 
restrictions,  the  state  government  has  in- 
trusted to  Its  legislature  the  power  of  reg- 
ulating taxation,  we  must  look  to,  and 
be  guided  by.  the  couatltntloo  of  tbe  state, 
that  being  thecbart  of  goremment.— the 
paramount  law,  to  whicn  each  ot  tbe  co- 
ordinate departments  owes  allegiance  and 
obedience.  And  this  Is  what  Chief  Justice 
Marsball  meaoT,  and  all  that  be  meant, 
when  he  said  that  tbe  power  of  taxation 
may  be  legitimately  exercised  on  tbe  ob- 
jects to  which  it  is  applicable,  to  the  ut- 
most extent  to  wblch  thegovemment  may 
choose  to  carry  It.  McCnlloeb  t.  Mary- 
land waa  decided  in  18U,  In  the  very 
infancyot  the  govemmenti  when  the  Inter- 
eat  of  the  legislator,  tbe  rdatioa  olrepre- 
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■entatlTe  and  constitnent,  and  tbe  reapoD- 
Bllillltj  of  the  former  to  the  latter  were 
deemed  anfflclent  gnarantlra  asaiost  erro- 
neoas  and  oppreealTe  taxation ;  and  hence. 
In  the  early  coDHtltntloDB  of  the  several 
Rtates,  we  find  lew,  It  any.  material 
strictlons  upon  the  leglBlatlre  power  of 
taxation.  And  at  that  time  It  was  true, 
BH  said'  by  Chief  Justice  Marshall,  that 
*tbe  people  of  a  state,  therefore,  ^ve  to 
their  government  a  riffht  of  tazlDK  them- 
selves and  thtAr  property,  and,  as  the  exi- 
gencies of  government  cannot  be  limited, 
they  prescribe  no  limits  to  the  exercise  of 
this  right,  resting  confidently  on  the  inter- 
est or  the  legiB]atur  and  on  the  Influence 
of  the  constitaents  over  their  repreeenta- 
tlves,  to  guard  them  against  Us  abase." 
Bot,  boWerer  true  all  tblswaa  at  the  time 
Chief  Jastlce  Mabshall  decided  the  case 
of  McCnllocb  t.  Maryland,  and  with  re- 
spect to  the  early  conBtltntioos  of  the  sev- 
eral states,  the  people  have  learned  by  sad 
experience  that  Influences,  other  than 
those  prompted  by  patriotism,  have  too 
often  swayed  legislation,  to  the  serious 
detrlmentof  the  state;  that  fraud  or  pecu* 
latlon  have  fartoo often  been  clothed  with 
legislative  sanction;  and  that  fraudd- 
lently  procured  legislation  has  become  an 
evH  so  common  as  to  seriously  threaten 
the  integrity  and  safety  of  government  In 
many  of  the  states.  Hence  t^e  Iramers  of 
the  more  recent  state  constitutions  have 
beencartful  tulnenrporatelnto  tbemmost 
stringent  proTt^ons  Intended  to  protect 
the  people  against  legislative  abuse  of  the 
power  of  taxation.  This  is  especially  true 
with  regard  to  Virg'lnla,  as  will  at  once 
api>ear  by  comparing  her  present  constU 
tutloD  with  that  of  1S30, before  referred  to. 
It  Is,  therefore,  obvious  that  the  remarks 
of  Chief  Justice  Marshall,  when  properly 
understood  and  applied,  did  not,  even  at 
that'  early  day,  afford  any  Just  ground 
upon  which  to  rest  the  principles  laid 
down  by  Judge  Ruogleb  In  the  leading 
New  Yorlt  case.  The  remarks  of  Chief  Jus- 
tice Mabshall  were  made  with  reference 
to  the  extent  to  which  the  legislature, 
when  no  restrictions  jrere  Imposed,  might 
tax  tbe  people  and  thtdr  property,  and  not 
with  respeetto  the  mode  of  taxation;  and 
nothing  that  be  said  In  any  way  sanctions 
the  unequnl,  unjust,  and  uppresatve system 
of  local  asseBBments  for  the  use  and  bene- 
fit of  the  public  at  large,— a  sjstem  not 
founded  in  any  Just  prluclpje  of  equality 
and  unlforinlty,  and  by  which  tbe  few  arc 
taxed  tor  the  benefit  of  the  many.  On  the 
other  band.  Judge  Rooolks  was  dlscuss- 
luR,  not  tbe  extent  to  which  a  legislature, 
in  tbe  absence  of  conBtltutional  restric- 
tions,might  tax  the  people  and  thelrprop- 
erty,  bat  was  dlscuBsIng  the  modes  of  tax- 
ation to  which,  in  virtue  of  Its  inherent 
power  over  the  anbject,  tbe  legislature  of 
a  state  might  resort,  and  he  laid  down 
tbe  proposition  that  **  taxes  cannot  be  laid 
wltboot  apportionment,  and  the  power  of 
apportionment  is  therefore  unlimited,  ua- 
lesH  It  be  restrained  as  a  part  of  the  power 
of  taxation. "  The  fair  inference  from  this 
remark  would  seem  to  be  that  although 
local  assessments  for  public  use  may  not 
be  in  fttrkt  consonance  with  the  fundn- 
mental  prlnclplM  ot  tree  governmi>nt,  An6 


although  there  may  he  constitutional  re- 
strictions as  to  the  degree  or  extent  to 
which  taxation  may  be  carried,  yet.  If 
there  be  no  epeclfle  restriction  as  to  tbe 
mode  of  apportionment,  the  legislature 
may,  under  that  purely  Incidental  power, 
apportion  taxation  according  to  any  ar- 
bitrary rule  of  Its  own  selection,  and  in 
disregard  of  the  fundamental  principle  of 
equality  and  anttormlty.  The  plain  roan- 
date  of  the  coDstitution  cannot  be  evaded 
by  any  socb  shallow  pretext.  Our  consti- 
tution abBulutely requires  that  "taxation, 
*  *  *  whether  Imposed  by  the  state, 
county,  or  corporate  bodies,  shall  be  equal 
and  uniform,  and  all  property,  both  real 
and  personal,  shall  be  taxed  In  proportion 
to  Its  value,  to  be  ascertained  as  pre- 
scribed by  law.  No  one  species  of  prop- 
erty, from  which  a  tax  may  be  collected, 
shall  be  taxed  higher  than  any  other  spe- 
cies of  property  of  equal  Talne.  "  Obvious- 
ly, under  the  system  ot  taxation  thob  pre- 
scribed, apportionment  is  a  necessary  In- 
cident, and  must  conform  to  the  system 
prescribed.  Take,  forlnstance,t wo  taxpay- 
ers, as  to  whom  It  Is  ascertained,  as  pre- 
scribed by  law,  that  one  otthem  baa  9100 
worth  of  taxable  property,  and  the  other 
has  property  of  the  taxable  valneorsi,000, 
and  tbe  uniform  rate  of  taxation  ascer- 
tained and  prescribed  by  the  leglsiature 
be  50  cents  on  each  f  100  worth  uf  prop- 
erty ;  It  is  not  obvious  that,  as  between 
the  two.  the  uniform  rate  upon  the  basla 
of  Talne  naturally  apportions  the  tux,  so 
that  one  pays  SO  cents,  and  the  other  93, 
and  that  apportloniaent  Is  purely  Inci- 
dental, and  necesBarily  results  from  th^ 
prescribed  fl>Btem  aod  rate  of  taxation? 
How,  absurd,  then,  it  Is  to  talk  about 
evading  a  great  principle  prescribed  by 
the  conBtitution  by  the  arbitrary  exercise 
of  the  Incidental  power  of  apportionment. 

Again,  In  support  of  bis  theory  uf  local 
assessments,  notwithstanding  ite inequali- 
ties, Judge  BuGQLEB  cites,  by  way  of  lllos- 
tration,  the  nnequal  duties  Imposed  by 
the  general  government  on  Imported 
goods,  and  snyB:  "The  tax  on  oue  Im- 
ported article  falls  on  a  large  class  ol  con- 
sumers, while  the  tax  on  another  aflef:ts 
compnratlvely  a  tew  individuals.  The 
duty  on  one  article  consumed  by  one  class 
of  Inhabitants  Is  twenty  per  cent,  of  Its 
value,  while  on  another,  consumed  by  a 
different  ctas»,  Is  forty  per  cent.  Tbe  duty 
on  one  foreign  commodity  is  laid  for  the 
purpose  of  revenue  mainly,  without  refer- 
ence to  the  ability  of  Its  consumers  to  pay, 
as  in  tbe  case  of  the  dnty  on  salt.  The 
duty  on  another  Is  laid  for  the  purpose  ot 
encouraging  domestic  manulactnrera  of 
the  same  article,  thus  compelling  the  con- 
sumer to  pay  a  higher  price  to  one  man 
than  he  could  otherwise  have  bought  the 
article  lor  from  another.  These  dlecriml- 
nutlons  may  be  impolitic,  and  in  some 
cases  unjust;  but  if  the  power  of  taxation 
upon  Importations  had  not  been  trans- 
ferred by  the  people  of  this  state  to  the 
federal  government,  there  conid  have  been 
no  pretense  for  declaring  them  to  be  an- 
constitutional  In  state  legislation."  This 
illustration  Is  "far-fetched"  and  palpably 
inapt.  Whether  duties  on  foreign  goods 
should  be  imposed  fur  revenue  only,  or  for 
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the  protection  ot  domeetlc  maDaraetarera, 
are  qnestloDa  npon  wblcb  the  people  of 
this  country  bare  been  divided  from  a  verj 
early  period  in  the  history  ol  onr  goTern- 
ment,  and  they  are  yet  divided  in  opinion. 
These  queationB  have  been  most  elabor- 
ately discQssed  by  the  leading  statesmeo 
of  tbe  two  vreat  politleal  parties  of  the 
nation,  eacn  avowedly  amiinff  at  tbe 
RreateRt  good  tor  tbe  greatest  number  of 
our  people;  and  one  or  the  other  policy 
has  prRvalled  as  the  one  or  the  other  ot 
these  political  parties  has  acquired  tbe  as- 
cendency; and  whether  one  or  the  other 
policy  be  tbe  true  one,  neither  party  has 
everdared  to  propose  to  compel  the  Amer- 
lean  citixen  to  purchase  tbe  foreign  goods 
thus  taxed,  while  the  system  of  local  tax- 
ation for  public  use  docR  proceed  upon  the 
ground  that  being  for  a  public  use,  the  ex- 
pense of  constrnction  may  be  rnlsed  by 
taxation,  and  having  achieved  this,  the 
only  ground  upon  which  a  tax  can  be  Jus* 
tlfledi  the  whole  burden  Is  imposed  upon 
the  abutting  owners,  and  this  upon  tbe 
miserable  shift  and  unwarranted  8uppof«i- 
tiun  that  tbe  properties  thus  taxed  will, 
respectively,  be  benefited  to  tbe  extent  of 
the  burden  itaposed,— a  thing  so  palpably 
Incongruous  in  thought  and  expression  au 
to  at  once  stamp  It  with  that  character  ot 
rank  Injustice  necessarily  attendant  upon 
a  proposition  so  manifestly  absurd.  No 
such  vidons  system  of  taxation  conid  find 
any  support  in  tbe  discriminations  made 
by  the  government  lu  Imposing  duties  on 
foreign  importations.  In  the  onecnae,  the 
burden  la  Imposed  for  revenue,  or  (or  rev- 
enaeand  incidental  protection;  In  theotb- 
er,  tbe  burden  Is  Imposed  tor  the  erection 
or  improvement  of  a  public  street,  sewer, 
or  tbe  like,  tur  the  use  of  tbe  public  at 
large,  but  tbe  cost  IB  placed  upon  the  few 
abutting  owners,  whether  rhey  want  the 
so^alled  Improvement  or  not.  There 
never  was,  and  never  can  be,  any  just 
ground  for  any  such  system  ot  taxation. 
But  can  tbe  doctrine  be Jnstltled  under  the 
provisions  ot  tbe  New  Xork  cunstitatlon, 
aa  stated  by  Judge  BoaaLss  blmaelf?  We 
think  not.  Aftercltlng  several  antborlties 
supposed  to  sustain  bis  view,  Judge  Rno- 
otEB  arrives  at  tlie  conclusion  that  "If  the 
uniform  practice  ot  thegovernraentof  New 
York,  from  its  origin,  can  settle  any  ques- 
tion of  this  nature,  the  power  of  tbe  legis- 
lature to  exercise  this  kind  ot  taxation 
would  seem  to  lie  established  by  it.  Con> 
atitutional  objections, " he  says,  "never 
prevailed  against  it  until  1846,  when  the 
case  ot  People  v.  Mayor,  etc.,  of  Brooklyn 
wasdecldcd.  It  Is,"  hesays,  "true,  how- 
ever, that  they  were  complained  of  as 
operating  harshly  and  unjustb  in  many 
Instances.  The  snbteet  was  frequently 
brought  before  the  leglBlature,  and  was 
debated  In  the  public  press."  Tbe  learned 
Judge  then  proceeds  to  say.  In  substance, 
that  the  attempt  was  made  in  the  conven- 
tion ot  1846  to  abolish  this  mode  of  taxa- 
tion; that  a  staudlng  committee  was  ap- 
pointed to  consider  and  report  on  the  or- 
ganisation and  power  ot  cities  and  incor- 
porated Tillages,  and  especially  on  thc4r 
power  of  taxation,  BBaessment,  borrow- 
ing monsy.contracting  debts, and  loaning 
their  credit ;  that  a  majority  ol  that  com- 


mittee reported  a  section  "  prohibiting  lo- 
cal assessment  for  any  Improvement  in  a 
city  or  village,  unless  upon  application  ofa 
majority  of  the  owners  uf  the  lauds  to  he 
assessed,  and  unless  upon  a  vote  ot  two 
thirds  of  tbe  cummon  council  or  board  ot 
trustees:"  and  that  tbe  minority  reported 
tbe  following  section:  "No  assessment 
for  any  improvement  in  any  city  or  village 
shall  be  laid  otherwise  than  by  a  general 
tax  upon  tbe  taxable  property  of  such  city 
or  village,  levied  and  collected  with  an 
annual  tax  tor  other  expenses;"  that 
both  ot  the  propositions  thus  reported 
failed,  and  that  tbe  eoaveotton  adopted, 
tbe  following  substitute:  ''It  shall  he  the 
duty  ot  tbe  legislature  to  provide  for  the 
organization  of  cities  and  incorporated 
villages,  and  to  restrict  their  powers  of 
taxation,  assessment,  borrowing  money, 
contracting  debts,  and  loaning  their  cred- 
it, BO  as  to  prevent  abuses  In  ussessmenta 
and  in  contracting  debt  bysuch  municipal 
corpora ttons."  Commenting  on  this  pro- 
vision of  the  New  York  constiiutton. 
Judge  RuGQLBH  says:  "Instead  of  abol- 
ishing the  system  of  asseneinents,  this  sec- 
tion of  the  conutltutlon  refers  it  to  the  leg- 
islature tor  tbe  correction  of  its  abuses. 
The  direction  given  to  restrict  the  power 
of  cltlra  and  villages  to  make  asseKsmeuta 
presQp|>o«e8  and  admits  the  existence  of  a 
power  to  be  restricted.  The  constitution, 
therefore,  in  this  section,  recognlseH  and 
affirms  the  validity  of  the  legislation  by 
which  city  and  village  aaseHsments  tor  lo- 
cal purposes  like  that  now  In  controversy 
are  authorised,  and  seems  to  remove  all 
doubt  In  relation  to  tbe  legislative  power 
in  question. "  ThIsconuluBlon  iSHinguIarly 
illogical,  and  In  conslHtent  with  the  prem- 
ises laid  down  by  tbe  learned  Judge.  It  la 
true  that  the  constitutional  provittlou  in 
question  referred  the  subject  to  the  legisla- 
ture,—not,  however,  to  correct  abubea 
merely,  hut  with  the  express  mandate: 
"It  shall  be  the  duty  of  the  legislature  tQ 
provide  for  tbe  organisation  of  cities  and 
incorporated  villages,  and  to  restrict  tbelr 

Lowers  ot  taxation,  aseessmnnt."  ete. 
his,  it  Is  true,  presupposed,  and,  in  a 
sense,  admitted,  tbe'e^isteuce  ol  a  power 
to  be  restricted.  Why  so?  Simply  be- 
cause theretofore  there  had  been  no  con- 
stitutional restriction  imposed,  and  brnce 
the  legislature,  tlie  supreme  lawmaking 
power  of  the  state,  in  the  atteenco  of  such 
reatrlctlon,  bfid  freely  exercised  tlie  power 
In  queHtion,  and  had  tbe  right  to  do  so, 
provided  It  did  not.  In  Us  exercise,  aub- 
vert  the  tnndamental  principles  ot  free 
government.  But  this  proviulon  in  no 
manner  recognized  and  afflriued  the  va- 
lidity ot  legislation  imposing  the  whole 
cost  ot  cunatnicting  or  Improving  pnldic 
streets,  sewers,  and  tbe  like,  upon  the 
owners  of  propertyabnttlng  thereon.  On 
tbe  contrary,  the  provision  la  a  plain  dec- 
laration that  local  ai^sesaments  for  public 
use  bad  been  carried  to  an  extent  incom- 
patible with  the  public  good,  and  become 
an  evil  to  be  restricted,  and  hence  tbe 
mandate,  addressed  to  future  legislatures, 
to  restrict  it.  But  instead  ol  reetricting, 
as  commanded  by  the  constitution,  the 
legislature  gave  unbridled  llcenu  to  tbe 
exercise  of  ttae  power,  and  it  was  this  that 
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Jndse  RooGLBS,  In  tbe  leadlnj?  New  York 
cuse.  couduDed  a8  conBtituMoDal  and  val- 
id. Can  it  be  aald  tbat.  In  the  llKbt  of  tbe 
conatitatloo  o{  New  Turk,  lalrly  Inters 
prated,  bts  eoneloBlon  was  warranted? 

The  New  York  doctrine*  wMcb  woa  very 
generally  accepted  and  followed  In  most 
of  tbe  states,  tiaa  nowhere  been  more  se- 
rerely  and  justly  denounced -than  it  was 
hy  Cblet  Justice  Cburch  In  Ibe  case  ol 
Guest  T.  Brooklyn,  decided  by  tlie  New 
York  court  ol  appeals  26  years  after  tbe 
decision  of  People  v.  Mayor,  etc.,  of  Brook- 
lyn. Id  a  note  to  section  761,  2  Dill.  Man. 
Corp.,  Ibe  learned  author  refera  to  and 
quotes  frutti  tbe  opinion  In  that  case,  as 
follows:  "In  tbe  recent  case  of  G nest  t. 
Brooklyn,  (1877.)  69  N.  Y.  606,  Cbdkcb, 
chief  Justice,  not  denylDK  tbe  power  of  tbe 
leKifllature  to  authorise  local  aseeasnient 
usalusl  the  owner's  consent,  condemns 
the  sysiAin,  as  authorized  and  practiced 
Id  New  York  and  Brooklyn,  as  *  unjast  and 
oppressive,  unsound  In  principle,  and  vi- 
cious in  practice.  Tbe  right  to  makea  pub- 
lic street  Is  based  upon  public  necessity, 
.and  thepubllcsbouldpay  for  It.  To  force  an 
expensive  improvement  (against  the  con- 
sent ol  tbe  owuera,  or  a  majority  of  them) 
upon  a  few  property  owners  against  tbelr 
consent,  and  compel  them  to  pay  tbe  en- 
tire expense,  under  tbe  delusive  pretense 
of  a  correspondlnie  speeiec  benefit  con- 
ferred upon  their  property,  Is  a  species  of 
despotism  tbat  ought  not  to  be  perpet- 
uated under  a  government  which  claims 
to  protect  property  equally  with  life  and 
llbetty.  Besides  Us  manifest  injustice,  U 
deprives  tbe  dtlseo  practically  of  the  prin- 
cipal protection  (aside  from  constlto- 
tlonal  restraints)  against  unjast  taxation. 
Til.  the  responsibility  of  the  representa- 
tive for  bis  acta  to  bis  constituents.  As 
respects  goneral  taxation,  where  all  are 
equally  affected,  this  operates,  bat  It  has 
no  beneficial  application  In  preventing 
local  taxation  for  public  Improvements. 
The  majority  are  never  backward  In  con- 
senting to.  or  even  demanding,  improve 
ments  which  they  may  enjoy  without  ex- 
pense to  themselves."' 

In  thus  examining  Into  tbe  system  ol 
local  assessments  we  have  confined  our- 
selves to  tbe  principles  laid  down  In  Peo- 
ple r.  Mayor,  etc.,  of  Brooklyn,  that  be- 
ing tbe  leading  ease  on  tbe  subject,  and 
the  onenniformly  referred  Co  by  tbe  courts 
which  have  adopted  and  followed  tbe  rule 
laid  down  In  tbat  case.  In  the  light  of 
tbe  authorities  referred  to  as  opposed  to 
that  doctrine,  and  In  the  light  of  reason 
and  principle,  It  would  seem  to  he  Impos- 
sible for  any  Impartial  mind  to  regard  It 
in  any  other  light  than  that  of  the  parent 
ol  gnat  Inequality,  injustice,  and '  oppres- 
sion,—a  doctrine  which  amounts  to  a 
munstroQS  evil  wherever  enlorced,  and 
one  that  Is,  in  every  Just  sense,  repugnant 
to  tbe  Virginia  constitution,  which  de- 
clares that  "taxation,  •  *  •  whether 
imponed  by  tbe  state, county, nrcorporate 
bodies,  shall  be  equal  and  nnllorm.and  all 
property,  both  real  and  personal,  shall  be 
taxed  in  proportion  to  its  value,  to  be 
ascertained  as  prescribed  by  law.  No  one 
species  of  property,  [rum  which  a  tax  may 
be  collected,  shall  be  taxed  higher  than 


any  other  Hpeclcs  of  propei-ty  of  equal 
value."  This  speclQc,  mandatory  provi- 
sion of  our  constitution  provides  a  syH- 
tftm  of  taxation  which  Is  the  nearest  pos- 
sible approximation  to  absolute  equality, 
uniformity,  and  Justice,  while  the  system 
ot  local  taxation  for  public  tmprnvements 
is  u  system  of  inequality,  injustice,  and 
oppression.  It  has  not  one  redeeming  fea- 
ture. Speaking  of  and  condemning  this 
system.  Chief  Justice  Cqdbch,  In  Guest  v. 
Brooklyn,  supra,  said:  "The  Inevitable 
consequence  is  to  Induce  Improvements 
In  advance  of  public  necessity,  to  cause  ex- 
travagant ex]>endltnre8,  fraudulent  prac- 
tices, and  ralnous  taxation.  Tbe  system 
operates  unequally  and  nnjustly,  and 
leads  to  oppression  aaud  confiscation.  11 
Is  difficult  to  discover  In  It  a  single  redeem- 
ing feature  which  ought  to  commend  It  tc 
public  favor."  Notwithstanding  tbe  lan- 
guage of  tbe  constitution  above  quoted, 
the  legislature,  by  the  twenty-fiftb  section 
of  chapter  8  of  tbe  charter  act  of  tbe  city 
ot  Norfolk,  provided:  "Whenever  any 
street  shall  be  laid  out,  a  street  graded  or 
paved,  a  culvert  built,  or  any  other  public 
improvement  whatsoever  made,  the  city 
councils  may  determine  what  portion,  If 
any,  of  the  expense  thereof  ought  to  be 
paid  from  the  public  treasury,  and  what 
portion  by  tbe  owners  of  real  estate  ben- 
eflied,  or  may  order  and  direct  tbat  the 
whole  expense  be  assessed  upon  the  own- 
ere  of  real  estate  btneflted  thereby.  But 
no  such  publlclmprovement  shall  be  made 
to  be  defrayed.  In  whole  or  in  part,  by  a 
local  assessment,  until  first  requested  by  a 
petition,  signed  by  a  majority  of  the  own- 
ers of  property  to  be  assessed  for  such 
Improvement,  or  unless  the  councils  shall, 
by  a  vote  of  a  majority  of  all  the  members 
blected  to  each  voancll,  declare  tbe  said 
improvement  to  heexpedient;  and  sliall, 
furthermore,  xlvepubllc  notice  of  such  res- 
olution In  two  or  more  newspapers  pub- 
lished In  said  city  for  twenty  days,  and 
shall  thereafter,  by  a  like  majority  vote, 
order  that  the  said  Improvement  shall  be 
made."  By  this  provision  of  thn  charter 
extensive  and  most  Important  legislative 

Sower  Is,  In  specific  terms,  atteoipted  to 
e  conferred  upon  the  municipal  author- 
ities of  Norfolk  city.  In  view  of  the  con- 
stitutional prescription  above  referred  to, 
it  would  seem  too  plain  for  argnment 
that  the  legislature  Itself  had  no  such 
power,  and  could  not,  therefore,  confer  It 
upon  tbe  municipal  authorities  of  said 
city.  The  power  Is  not  only  opposed  to 
the  very  letter  of  the  constitution,  but  Is, 
in  the  nature  of  things,  an  extensive  and 
dangerous  power,  which  the  framera  of 
the  constitution  would  never  have  grant- 
ed, except  In  express  terms,  and  subject  tu 
sucb  specific  restrictions  as  to  securely 
guard  the  citizen  against  its  abuse.  Ob- 
servation and  experience  teach  that  In 
many  Instances  the  councils  of  cities  and 
Incorporated  towns  are,  to  a  large  extent, 
composed  of  Irresponsible  persons,  who 
own  little  ornoproperty,  have  no  just  ap- 
preciation of  the  burdens  of  taxation,  and 
are  too  liable  to  beswayed.  unconsciously. 
It  may  be,  by  Interested  or  corrupt  influ- 
ences, adroitly  brought  to  bear  upon 
them,  and  Induced  to  order  public  im- 
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prorementa,  the  expenae  of  which,  If  Im- 
pused  upuD  tlie  abuttins  owoere,  must 
neeeBBailly  resnlt  In  ralnouB  cooBeqaences 
CO  them.  How  ea*y  It  would  be,  with  the 
too  frf^qnent  Irreaponsible  character  of  the 
majority  ctt  a  dty  council,  for  deefgalug 
speculators  or  corrupt  Jobbers  to  brlOK 
about  ImproTementft,  ostensibly  for  the 
public  good,  bat  really  for  tbelr  own  un- 
worthy parpDsea  of  gain,  which  would,  lo 
many  luBtaaces,  Impose  a  burden.  In  tbn 
afaape  of  local  taxation,  which  would 
amount  to  practical  confiscation.  Take 
the  case  uf  a  day  laborer,  mechanic,  ar- 
tisan, or  business  man  of  small  means, 
who,  by  Industry  and  frugality,  has  suc- 
ceeded Id  [lurchaslng  a  lot  on  some  estab- 
lished street  In  a  city  or  Incorporated 
town,  and  haa  erected  thereon  a  plain 
and  humble  dwelling,  his  house,  his  all; 
and  by  influences,  aacb  as  are  too  often 
brought  to  bear  upon  city  and  town 
councllB,  an  expenalve  Improvement  of  the 
street  Is  either  ln}udtcloualy  or  corruptly 
ordered,  and  the  property  holder  Is  sub- 
jected to  a  local  tax  forauch  Improrement 
equal  to  or  In  exceaa  of  the  fair  market 
value  of  hia  property,  and  upon  no  other 
ground  than  the  onreilabla  conjecture  that 
he  will  be  benefited  by  the  Improvement 
to  the  extent  of  the  burden  thus  Imposed. 
Id  such  cose  (and  there  are  many  such)  IB 
It  not  obTlous  that  the  property  must  be 
sold  to  discharge  the  tax,  and  that  in  ell 
probability  the  speculator  or  corrupt 
jobber  will  become  the  purchaser  at  a  price 
but  little.  If  anything.  In  excess  of  the 
local  tax  tropoaed,  and  the  victim  of  thia 
TlclouH  ayatem  of  taxatlou  be  left  house- 
less and  bomeleas,  with  the  miserable  con- 
snlatlon  that,  although  without  hurae  or 
shelter,  he  is  rich  In  supposed  benefits, 
which  never  were,  and  never  could  have 
beenj  reasonably  expected  to  be  realised. 
The  system,  or  any  system  so  readily 
open  to  such  abuses,  Is  opposed  to  every 
principle  of  natural  Juntlce,  and  Is  -flatly 
in  the  teeth  of  our  constitutlun,  which  de- 
clares that  taxatlou,  whether  Impotied  by 
the  state,  county  or  corporate  bodies, 
shall  be  equal  and  nnllorm,  and  upon  the 
basis  of  value. 

In  view  of  this  express  and  unequivocal 
mandate  of  the  paramount  law,  it  Is  In- 
comprehensible how  it  could  ever  have 
been  contended  that  the  provision  In  ques- 
tion applies  only  to  taxes  levied  for  pur- 
poses of  state  revenue.  The  constitution 
cannot  be  evaded  by  any  such  specious  In- 
terpretation. It  is,  too,  worse  than  valu 
and  idle  to  pretend  thatthesystem  of  local 
taxation  for  public  Improvements  Is  a  sys- 
tem of  equivalents;  thatltlmpoaes  the  tax 
according  to  the  maxim  "that  be  who  re- 
ceives the  beneflt  ought  to  bear  the  bur- 
denor  that  it  alma  to  exact  from  the 
abutting  owner  no  more  than  his  Just 
share  of  the  burden  according  to  an  equi- 
table rule  of  apportionment.  The  whole 
system,  and  its  every  fea  ture,  is  opposed 
to  equality  and  unllormlty;  Is  diametric- 
ally opposed  to  every  principle  of  equi- 
table apportionment,  and,  so  far  from  be- 
ing legitimate  taxation,  Is  arbitrary  ex- 
action In  its  most  odious  form,  Afterciire- 
tul  and  laborious  InvestlKatlon,  we  nre 
fully  convinced  that  the  doctrine  held  In 


the  leading  New  York  ease  of  People  r. 
Mayor,  etc.,  of  Brooklyn,  dupra,  and  In 
numerous  caaea  In  most  uf  the  states,  fol- 
lowing lt,caDnot  be  snatalned  upon  either 
reason  or  principle,  and  Is  opposed  to  the 
very  letter,  aa  well  as  the  aplrlt,  of  our 
conatitntiun.  This  view,  though  directly 
adverse  to  the  system  of  local  taxation  la 
question,  la  not,  however,  expressed  with 
the  view  of  now  declaring  the  said  twen- 
ty-fifth section  of  the  charter  of  Norfolk 
ctly,  conferring  upon  the  counella  of  aald 
city  authority  to  levy  aucta  taxes,  uncon- 
stitutional and  void,  nor  la  ft  our  purpoqe 
now  to  reverse  the  doctrine  held  by  this 
court  In  Norfolk  City  v.  Ellis,  Sands  v. 
tJity  of  Richmond,  and  Dnvis  v.  City  of 
Lynchburg,  supra.  Indeed, it  Is  not  neces- 
sary to  the  proper  dedelon  of  the  quee- 
tiouB  ariidng  In  the  present  case  either  to 
declare  uneonstltntional  and  void  said 
section  2C.  of  the  charter  ol  Norfolk  City, 
or  toTeverae  the  doctrine  of  the  nald  decl- 
aiona  of  this  conrt, although,  U  It  were  ab< 
aolately  necessary  to  a  proper  decision  of 
the  present  case,  we  must  admit  that  we 
know  of  no  ground  upon  which  we  could 
deellne  to  bold  aald  provision  uf  the  char- 
ter  Dnconatltntlonal  and  void,  which 
would  Involve  the  overturning  of  tbe 
doctrine  of  tbe  aforesaid  decisions  of  tbts 
court.  But  we  do  hold  that  the  doctrine 
of  those  casus,  which  are  readily  distin- 
guished from  the  present  case,  must  not 
be  extended,  but  limited  to  precisely  sim- 
ilar cases.  They  were  all  paving  caaes, 
and  sulntantlally  the  aame  principles 
were  Involved  and  the  same  doctrine  ap- 
plied In  each.  In  each  of  them  the  coadl- 
tlons  precedent  Imposed  by  tbe  charter 
and  ordinances  were  strictly  complied 
with  before  the  local  aHaeesment  or  tax 
was  Imposed.  But  In  the  present  ease 
such  conditions  were  not  compiled  with. 
Here  the  city  ol  Norfolk^  having  failed  to 
acquire,  by  pnrchase  or  by  agreement 
with  the  owners,  the  lands  necessary  for 
the  proposed  Improvement,  and  without 
any  petition  from  a  majority  of  such  own- 
era  for  the  couBtructlon  of  the  Insprove- 
ment,  were  forced  to  resort  to  condemna- 
tion pmceedlngs,  under  sections  6  to  10  of 
chapter  66,  Code  1878,  and  section  22  of 
cbapter  8  of  thechurter  of  aald  city.  The 
conimlsaioners  appointed  under  the  con- 
demnation prnceedlngB,  upon  a  view  of 
the  appellee's  lot,  and  such  evidence  as 
was  before  them,  ascertained  and  reported 
to  conrt  that  of  tbe  appellee's  lot,  front- 
ing feet  on  Granby  street,  and  running 
back  89  feet  to  Concord  street.  It  waa  nec- 
essary to  take  10  feet  uf  said  frontage  on 
aald  Qranby  atreet,  and  running  back  aa 
aforesaid,  and  that,  for  the  part  ao  taken, 
and  for  the  damage  to  the  residue  thereof, 
beyoud  the  peculiar  beneflta  to  be  derived 
lareapect  to  such  residue  from  the  wurk 
to  be  constructed,  the  appellee  was  enti- 
tled to  fl,200  as  a  Just  compenaattun 
therefor.  Tula  report  was  confirmed  by 
the  court  on  the  l8th  of  March,  the  money 
so  awarded  was  paid  Into  court,  and, 
an  order  of  said  court,  was  paid  to  the  ap- 
pellee ;  and  lu  this  way  the  city  of  Norfolk 
acquired  title  to  tbe  portion  of  the  appel- 
lee's lot  thus  taken.  Long  afterwards,  by 
the  proceedings  already  setfortta^thecouB- 
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dla  ofaald  elty  appointed  a  coinmlttee  to 
auesfl  tbe  bettermenta  to  the  property 
along  tlie  line  of  the  proposed  Improve- 
ment; and  on  tbe  29th  ol  J  ane,  18H6,  tbe 
committee  made  Itsnport  to  tbe  common 
couDRll,  and  on  the  next  day,  June  80, 
1886,  it  reported  to  the  select  council,  and 
on  tboae  days  respectively,  tbe  report  was 
adopted  by  said  councils.  By  this  report, 
among  ottapr  things,  tbe  appellee  was  as- 
eeseed  with  $1,500  for  betterments,— a  eom 
f SOO  in  excess  of  the  snm  awarded  him  as 
JoBt  compensation  tinder  the  condemna- 
tion proceedings;  and  ttalB  second  assess- 
ment lor  betterments  Is  the  noblect  of 
controTersy  in  ttals  suit.  Beeurrlng  now 
to  tbe  qaestion,  what  was  the  effect  ot  the 
condemnation  proceedings  had  in  this 
case?  and  bearing  In  mind  that  tbe  eon- 
■titntloa  ot  Virginia  provides  that  "the 
general  assembly  shall  not  pans  any  law 
whereby  private  property  shell  be  taken 
lor  pubilic  OSes  wltbont  Jost  compensa- 
tion ; "  and  keeping  also  in  view  the  pro- 
visions of  sections  8-10  of  chapter  66,  Code 
1873,  which  prescribe  the  mode  of  con- 
demning lands  needed  for  such  uses  where 
the  same  cannot  be  acquired  by  agree- 
ment with  tbe  owners;  and  comparing 
ttaeae  proTistons  with  the  charter  of  the 
city  of  Norfolk,— it  will  be  readily  i»er- 
ceived  that  said  city  was  without  any  aa- 
thorlty,  either  cnnstltnllonal  or  statu- 
tory, to  make  the  assessment  for  better- 
ments here  In  question.  By  the  provisions 
of  chapter  56,  Code  187S,  above  referred  to, 
tbe  commissioners  appointed  to  condemn 
lands  for  public  unes  are  directed  and  re- 
quired, after  viewing  tbe  land  and  beariiw 
evidence,  to  ancertaln  wbat  will  be  a  Juat 
compensation  for  such  land,  and  tbe  dam- 
agee  to  the  residae  of  thn  tract,  beyond 
the  peculiar  beneflts  to  be  derived  in  re- 
spect to  such  residoe  from  the  work  to  be 
constructed.  Tbe  owner  Is  entitled,  un- 
der tbe  statnte,  to  receive  (1)  a  Just  com- 
pensation. In  money,  for  tbe  value  of  tbe 
land  taken,  without  any  set-off  whatever; 
and  (3)  to  damagw  also  to  the  residae  ot 
the  tract,  beyond  the  peculiar  beneflts  to 
be  derived  In  respect  to  socb  residue  from 
the  improvement.  These  peculiar  beneflts 
may  be  set  off  against  such  damages,  but 
tbt)  difference,  if  any,  in  favor  ot  the  bene- 
flts cannot  be  seit  off  against  tbe  value  of 
tbe  land,  nor  against  tbe  owner.  These 
principles  were  distinct^  laid  down  and 
definitely  settled  by  this  court  In  Mitchell 
V.  Tbornton,  21  Orat.  164,  and  bava  not 
since  been  brought  in  question.  See,  also, 
Tanborna  v.  Dorrance.  2  Dall.  304;  Mills, 
Em.Dom.  9135;  2  Dill.  Mun.  Corp.  S  738.  It 
la,  therefore,  manifest  that,  under  the  set- 
tled law  ol  this  state, ttaevaloe  oS  tbe  land 
taken  lor  pnble  nae  cannot  be  compen- 
sated to  the  owner  In  benefits  tq  the  resi- 
due of  the  tract,  bat  tbe  compensation — 
the  lair  value  of  the  land  at  the  time- 
most  be  made  in  money.  The  authority 
of  the  city  ot  Norfolk  to  condemn  land  for 
public  use  Is  conferred  by  section  22.  c.  8, 
of  the  city  charter,  which  corresponds 
with  tbe  general  law  of  theetate.and  pro- 
vides fur  resort  to  condemnation  proceed- 
ings In  tbe  event  ot  failure  to  acquire  tbe 
requisite  land  by  agreement;  and  this  was 
tbe  method  resorted  to  by  the  city  ol  Nur> 


folk  In  the  present  cese,  and  with  the  re- 
sult already  stated.  But  after  the  con- 
demnation proceedings,  as  authorised  by 
law,  and  after  the  landowners  along  tbe 
Itaie  ol  the  proposed  Improvement  had  re- 
ceived the  amoants  respectively  awarded 
tb«n  as  Just  compensation,  the  councils 
ol  said  city,  with  the  avowed  purpose  of 
replenishing  Its  treasury  to  the  extent  of 
the  compenfiatton  paid  to  said  landown- 
ers, directed,  and  had  made,  an  assess- 
ment for  betterments  to  the  residue  ol 
said  properties;  and  in  this  proceeding 
the  appellee  here,  who  waa  one  at  aaid 
landowners,  was  assessed  with  the  sum  ot 
$1,51)0,  thus  taking  back  from  him,  under 
the  specious  pretext  of  Imaginary  pecul- 
iar benefits,  (betterments,)  not  only  the 
entire  eum  of  $1,200,  awarded  blm  as  Just 
cunipeneatlon  for  that  portion  of  his  land 
actually  taken,  but  $300  in  excess  thereof. 
Is  it  not  difficult  to  conceive  of  a  case  ot 
groaaer  Injustice  and  oppression,  or  one 
more  palpably  opposed  to  botb  the  letter 
and  spirit  of  the  constitution  and  laws  of 
this  commonwealth?  In  proceeding  to 
condemn  that  portion  ut  the  appellee's 
land  which  wus  taken  for  public  use,  the 
whole  question  ot  peculiar  beneflts  or  bet-, 
terments  to  tbe  residue  of  blii  lot  was  In- 
volved, and  waa  finally  disposed  of;  and 
in  that  proceeding  tbe  city  ot  Norfolk  re- 
ceived and  appropriated  all  that  she  was 
tben,  or  ever  can  be,  entitled  to  on  tbe 
score  of  peculiar  benefits  to  the  residue 
of  said  property.  The  provision  of  the 
statute  Is  mandatory  that  tbe  commis- 
aloners  appointed  in  condemnation  pro- 
ceedings shall,  alter  viewing  the  land  and 
bearing  evidence,  ascertain  what  will  be 
a  Jaat  coropenaatlon,  not  only  for  tbe  laud 
taken,  but  also  for  the  damages  to  the 
residue  of  the  tract,  beyond  tbe  pecnilar 
beneflts  to  be  derived  In  respect  to  such 
residue  from  the  work  to  be  constructed. 

In  the  present  case,  tbe  eommlsaloners 
reported  that  for  the  land  of  tbe  appellee 
taken,  and  for  damages  to  tbe  robtdue  ul 
tbe  tract,  beyond  the  peculiar  beneflta,  he 
was  entitled  to  $1,200  as  Just  compensa- 
tion ;  and  this  report,  as  before  stated, 
was  confirmed  by  the  court,  and  the  com- 
pensntion  thns  ascertained  waa  paid  to 
the  appellee;  but  the  city  now  aeeka  to 
take  back  this  compenaatlon  under  tbe 
specious  plea  of  an  additional  special  aa- 
setiament  for  betterments  to  the  residue  of 
said  property.  If  tbe  city  can  make  such 
second  assessment  tor  pecnilar  beneflts  or 
betterments,  It  may  with  equal  propriety 
be  repeated  an  lodeflnite  number  of  times, 
the  result  of  wbltth  would  be  practical  con- 
fiscation and  the  sweeping  anayol  the 
constitutional  gnarantiea  uf  the  right  ot 
property.  But,  lor  Ita  authority  to  make 
this  second  assessment  for  peculiar  bene- 
fits, the  city  relies  on  the  twenty-flfth  sec- 
tion of  Its  charter  act.  wblch,  as  before 
stated,  provides  that  **  whenever  any 
street  shall  be  laid  out,  etc.,  the  councils 
may  determine  wbat  portlon.lt  any,or  tbe 
expense  ought  to  be  paid  from  the  public 
treasury,  and  what  portion  by  the  owners 
ol  tbe  real  estate  benefited  thereby, or  may 
order  that  tbe  whole  expense  be  assessed 
upon  said  owneral"  These  sections  of  the 
city  charter  (22  and  25)  are  ia  ptirt  ai» 
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terlHt  and  must  he  constnied  tQeether, 
■o  as  to  gl^e  effect  tu  aald  section  '22, 
whlcb,  aa  abovo  atatedi  correaponda 
with  tlia  seneral  law  aa  laid  down  In 
aeetlona  9-1(1,  e.  M,  Code  1S73,  and  pro- 
vldes  tbat  tbe  councils  shall  nut  take 
or  use  any  private  property  for  streets  or 
other  public  purposes  without  making  the 
owners  Jnst  compenaatton  therefor,  and 
that  in  ease  of  inability  to  SK^ee  with  tlie 
owners  tor  the  purchase  thereof,  shall  re< 
sort  totbecondemnntlon  proceedings  pro- 
vided by  aald  chapter  56.  The  reason  ot 
this  provision  Is  obvious.  It  was  not  io  the 
power  of  the  legislature  to  authorize  the 
city  to  take  private  property  lor  public 
use  wltbout  JUHt  coDipeDsatlun.  and  hence 
tbe  reatrlctluD  contained  In  said  twenty- 
second  section,  wtaicb  la  iu  accord  with  the 
plain  mandate  of  tbe  cunstitntlon  and 
general  law.  It  Is,  however, palpable  that 
the  aBseasmeut  here  in  question  Is  but  an 
attempt  on  the  part  of  the  city  of  Norfolk  - 
to  set  off  such  assessment  against  the 
value  of  the  property  taken  for  its  piir- 
poeea  from  tbe  appellee;  or.  In  otner 
words,  BD  uttempt  to  efiect  by  Indirection 
what,  by  the  constitution  aud  general 
law  of  tbe  state,  la  forbidden  to  be  aceom- 
plisbed  by  direct  methods.  The  twenty- 
fltth  section  of  the  city  charter  confers  no 
authority  for  any  ench  system  of  speciiil 
assesaments  for  peculiar  benefits.  With  re- 
spect to  sbid  section  It  may  be  remarked 
<1)  that  the  object  of  the  legislature  was 
to  confer  upon  the  councils  of  said  ctty- 
ample  legislative  aotbority  with  respect 
to  the  constrnctton  of  public  improve- 
ments within  the  municipality;  and  (2)  to 
Invest  said  couoclls  with  large  discretion- 
ary powers  in  respect  to  the  expense  of 
any  such  improvement;  and  hence  the 
provision  that  said  councils  should  deter- 
mine what  portion.  If  any,  of  tbe  expense 
ougbt  to  be  paid  from  the  public  treasury 
and  what  portion  by  the  owners  of  the 
real  estate  benefited;  and,  turthor,  to  do- 
termine  and  direct  that  the  whole  expense 
be  assRSsed  upon  the  owners  of  real  estate 
beueflted  thereby.  Such  Is  the  effect  of 
the  drst  clause  of  said  section.  The  sec- 
ond clause  thereof  Imposes  certain  condi- 
tiona  preeedoit  essential  to  the  valid  exer- 
cise of  the  rlKhta  and  powers  conferred  by 
said  flrst  clause,  as  follows:  "But  no 
such  public  improvement"— that  Is,  any 
Improvement  comprehended  by  said  first 
clause— "shall  be  mnde,  to  be  defrayed.  In 
whole  or  in  part,  by  a  local  assessment, 
until  first  requested  by  a  petition,  signed 
by  a  majority  of  the  owners  of  property  to 
be  asHeesed  for  such  Improvement,  or  an- 
lees  the  councils  shall,  by  a  vote  of  a  ma- 
jority of  all  the  members  elected  to  each 
council,  declare  the  said  Improvement  ex- 
pedient; and  shall  furthermore  give  public 
notice  ot  such  resolution  In  two  or  more 
newspa[>ers  published  In  aald  city  for 
twenty  days,  and  shall  thereafter,  by  a 
like  majority  vote,  order  and  determine 
that  the  said  improvementshall  be  mtMle. " 
Tbe  plain  meaning  of  the  requirements  of 
this  twenty-fifth  Hcctlon  of  the  charter  is 
that  ImprovementH,  such  as  are  contem- 
plated In  the  said  firtit  clause,  If  petitioned 
for  as  therein  provide'd.  may  be  declared 
expedient^  and  an  order  made  for  tbelr 


constrnctton.  But,  In  the  absence  of  such 
petition,  three  things  are  essential  to  tbe 
validity  ot  a  local  asseesment  for  any  such 
public  Improvement:  First,  that  thecona- 
ells  shall,  by  a  majority  vote,  Ptc.,  declare 
the  Improvement  to  becxiiedient;  secout}, 
that  notice  ttball  be  published  for  20  days 
in  two  or  more  newspapers,  etc. ;  third, 
that  by  a  majority  vote  all  the  mem- 
bers elected  to  each  council,  after  tbe  two 
preceding  requirements,  shall  order  and 
determine  that  the  Improvement  be  made. 
It  Is  notenough  that  the  councils  declared 
the  Improvement  to  be  expedient,  and 
gave  notice  of  that  resolution  by  publica- 
tion. It  is  essential  that  notice  be  given 
by  the  required  puhllcntioD  that  tbe  ex- 
pense of  the  contemplated  local  Improve- 
nien  t  la  to  be  defrayed.  In  whole  or  in  part, 
by  a  local  assessment  upon  the  owners  of 
tlie  lauds  to  be  benefited  thereby.  In  the 
preRent  case  the  mode  of  dpfroylDg  the  ex- 
pense of  the  Improvement  was  the  subject 
of  municipal  leglslatioo.  and  the  matter  uf 
prime  Importance  to  those  for  wlium  the 
notice  was  Intended ;  for,  by  the  mere  no- 
tice of  tbe  fact  tbat  tbe  cooDclle  bad  re- 
solved that  tbe  improvement  was  expedi- 
ent, the  local  owners  were  not  put  on 
their  guard,  and  warned  to  protect  their 
interests,  as  they  would  have  been  by  no- 
tice that  they  were  to  be  assessed  wltli 
and  required  to  pay  the  whole  expense  4>f 
the  Improvement.  Moreover,  it  Is  a  well- 
setfled  principle,  that  was  Intended  by 
said  section  25  of  the  city  charter  to  be 
recognized  and  respected,  that  all  thuse 
whose  rights  are  to  be  directly  affectefl 
shall  be  allowed  notice,  and  an  opportuni- 
ty to  appear  and  be  beard  In  defense  of 
those  rightn;  and  any  mode  of  procedure 
without  such  notice  and  opportunity 
would,  In  cases  like  the  present,  afford  a 
municipal  corporation  ready  means  of 
bringing  aboat  a  virtual  confiscation  of 
the  citizen's  estate.  It  Is  obvious  that,  so 
far  from  thei-e  being  In  said  section  2S  any- 
thing authorizing  tbe  assesKment  in  ques- 
tion, the  method  of  aasenKment  attempted 
by  said  city  is  unauthorized  thereby,  and 
is  opposed  to  the  very  letter  and  spirit 
thereof.  In  any  view  of  the  subject.  It  la 
too  plain  to  need  argument  that  there  ia 
no  express  authority  In  said  section  of  the 
charter  for  repeated  assessments  for  bet- 
terments, or.  what  Is  the  same  thing, 
peculiar  benefits,  to  that  portion  of  the 
citizen's  property  not  taken,  nor  is  there 
anything  from  which  any  such  authority 
may  be  Implied. 

No  more  cogent  argument  against  tbe 
Injnstlce  and  oppression  Incident  to  tbe 
mode  of  local  assessment  tor  betterments 
attempted  by  the  municipal  anthorltlps  of 
thecityof  Norfolk  can  be  adduced  than 
the  practical  result  to  the  appellee  in  the 
presentcase.  His  was  a  vacant  lot  on  the 
corner  of  Grauby  aud  Flume  streets,  front- 
ing 23f3eton  the  former,  and  running  back 
39  feet  to  Concord  street.  The  proposed 
Improvement  Is  to  widen  and  extend 
Plume  street,  the  present  width  of  which 
Is  50  feet.  With  this  street,  as  then  e«- 
tablifihed  nnd  used,  and  as  It  had  been  for 
a  great  many  years,  the  abutting  land- 
owners seem  to  have  been  satisfied,  and 
bence  tbey  refused  to  sell  tbe  land  required 
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by  tho  city  tor  the  ImproTement.  and  tbe 
city  thereupon  resorted  to  the  condemna- 
tloD  pruceedlDKS  provided  by  law.  And 
after  Ttewlns  the  property  and  bearlngr 
erldence,  aald  commltHloDera  ascertained 
tbat  tor  the  land  taken,  wblcb  was  a  strip 
fronting  10  feet  oh  Oranby  Citreet,  and  run- 
nlnfT  back  aa  alorMafd,  and  for  damages 
to  the  reeldne  of  said  lot  over  and  above 
the  peculiar  benefits,  ttau  appellee  was  enti- 
tled to  91,200a8  Jast  compensation.  Tbey 
did  not  report  specifically  the  amount  ol 
damage  to  the  resldae.  nor  the  amount  In 
Tain**  of  the  peculiar  benefits.  That  they 
did  not  do  so  can  only  beacconnted  for  on 
the  ground  that  tbey  roadealumpiagbusi- 
neas  of  It,  considered  the  damaxes  to  the 
residue  and  the  peculiar  benefits  as  equal, 
and  set  off  the  one  against  the  other,  and 
thus  ascertained  the  $1,200  as  Just  com- 
pensation for  the  part  at^lually  taken.  As 
this  seems  the  only  Intelligible  way  of  ar- 
rivluK  at  the  basis  of  their  conclusions,  it 
would  seem  to  follow  tbat  the  commis- 
sioners estimated  the  value  of  the  whole 
lot,  fronting  2Si  feet  on  Granby  street,  and 
running  back  3d  fe«t  to  Concord  street,  at 
$2,700.  or  $120  per  front  foot,  which  rate 
makes  the  $1,200  ascertained  and  paid  as 
Just  compensation  for  the  land  taken.  By 
thus  reducing  the  frontage  of  the  api>el- 
toe'B  lot  from  23  to  18  feet,  the  residue  Is 
rendwed  eomparatirely  unfit  lor  improve 
ment  for  either  business  or  residential  pur- 
poses; for,  after  allowing  for  the  nsniil 
thickness  of  walls,  in  the  event  of  building 
thereon,  there  would  be  left  barely  the 
space  of  10  feet  for  occupation.  It  goes, 
therefore,  without  saying  that,sofarTrom 
there  being  any  pecollar  benefits  to  the 
residue  of  said  lot,  the  same  Is,  In  the  na- 
ture of  things,  very  greatly  damaged,  and 
It  Is  obvious  tbat  the  commissioners.  In 
olfeettlng  such  damages  with  the  imagi- 
nary peculiar  benefits  which  they  supposed 
would  result  to  said  residue  from  the  pro- 
posed improvement, imposed  upon  the  ap- 
pellee a  burden  which,  in  all  probability, 
was  far  in  excess  of  anything  the  city  was 
entitled  to  demand.  In  the  light  of  com- 
mon experienre  and  observation,  it  is  but 
fair  to  assume  that,  under  the  peculiar  clr- 
f  omstances  uf  this  case,  the  residue  of  the 
appellee's  lot  was  damaged  in  the  ratio  of 
Its  decrensedfrontage.  which  would  reduce 
the  value  ol  said  residue  to  abont  $871,  or 
less  by  $689  than '  the  assessment  for  bet- 
tennoits  here  In  question.  If,  therefore, 
this  asseMsment  could  be  even  tolerated, 
the  result  would  be  that  the  appellee, 
under  a  forced  sale,  haH  been  compelled  to 
part  with  ten  twenty-thirds  of  his  lot  for 
the  consideration  of  $1,200.  and  to  pay  thi? 
assessment  of  $1,500  on  the  residue  of  his 
property,  which  assessment  exceeds  the 
value  of  said  residue  by  the  sum  of  $689; 
or,  to  state  it  differently,  the  appellee 
wonld  be  compelled  to  part  with  his  lot, 
worth  $2,760,  for  the  paltry  consideration 
of  $1,200,  and  to  pay  a  bonus  of  $689  for 
the  privilege  of  being  thns  vlctlmfied. 
There  is  yet  another  view  of  the  subject, 
which  Is  not  so  extremely  repulsive  as  that 
taken  above,  but  yetsuffldentlyso  to  fully 
exemplltf  the  gross  Injustice  find  oppres- 
sion on  the  part  of  the  city  uf  NorTolk  In 
attempting  to  impose  this  second  special 


assessment  upon  the  appellee  tor  pretend- 
ed betterments  to  the  resldiie  of  his  lot. 
In  the  ani^werol  tho  city  of  Norfolk  to 
the  appellee's  Mil  it  Is  stated  that  the  $1.- 
200  was  awarded  to  the  appellee  us  com- 
pensation for  the  laud  taken  Irum  blin. 
This  being  so,  li  necessarily  follows  that 
the  commlsHlonersforcondemnatlon  treat- 
ed the  beuefits  to  the  renldue  as  equal  to 
the  damages  thereto,  and  simply  set  offthe 
one  against  the  other.  Then,  as  the  10- 
foot  strip  taken  by  the  city  for  public  use 
was  valued  at  $120  per  fnmt  foot,  making 
the  gross  sum  of  $1,200  for  the  part  so 
taken,  the  residue  ot'13  feet  was,  of  course, 
at  the  same  rate  per  front  loot,  worth 
Just  $1,560,  from  which  sum  subtract  $1,- 
500,  the  amount  of  the  assessment  here  In 
question,  and  there  is  left  of  the  value  ot 
said  residue  only  the  sum  of  $60,  to  which 
add  the  sum  of  $1,200  received  by  th»  ap- 
pellee for  the  portion  ot  his  lot  which  was 
taken  by  the  city,  making  $1,260,  tbeen- 
tire  amount  left  to  blm  of  a  property 
worth  $2,760.  And  tbls  monstrous  result 
fiows  from  a  second  assessment  for  pre- 
tended peculiar  benefits  to  the  residue  ol 
appellee's  lot,  when  the  assessment  ab- 
sorbs the  entire  value  of  that  residue  ex* 
cept  $60.  WbAther  the  one  or  the  other  ol 
the  two  views  last  above  expressed  be 
taken  as  the  true  one,  we  have  presented 
to  onr  view  a  plain  case  of  virtual  confis- 
cation, which  has  no  sanction  either  in 
the  general  law  of  the  state  or  In  the 
charter  of  the  city  ot  Norfolk. 

It  only  remains  to  consider  one  other 
question,  was  the  assessment  in  question 
made  In  conformity  with  the  charter  and 
ordinances  of  saldclty  ?  It  snfficleutly  ap- 
pears from  what  has  already  been  said  in 
discussing  the  twenty-filth  section  of  the 
city  charter  tbat  the  proceerliugs  had '  by 
the  municipal  authorities  of  said  city  were 
not  In  accordance  with  the  charter  act  of 
said  city,  or  with  any  provision  thereof. 
Moreover,  there  seems  to  have  been  in 
force  a  special  ordinance  of  said  clty.rega- 
latlog  local  assessments  for  public  Im- 
provements, to  which  the  action  of  the 
councils  should  have  conformed,  but  did 
not.  Section  44,  p.  113,  of  the  city  ordi- 
nances, provides  that  whenever  a  street 
shall  he  laid  out,  etc., the  councils  shall  or- 
der a  local  assHSsment  upon  the  owners 
benefited  thereby  In  the  manner  prescribed 
by  said  section  25,  and  it  shall  be  made  as 
fullows:  Onehalf  to  be  paid  bysald  own- 
ers,—that  Is,  one  fourth  by  the  owners  of 
real  estate  on  each  side  of  said  street, — to 
be  charged  on  ttie  hasis  of  frontage.  And 
said  section  contains  also  this  provision: 
"And  this  proportion  shall  be  the  rule  in 
making  local  assessments,  unless  the  coan- 
ctls  shall  especially  otherwise  determine  In 
their  order  directing  any  improvement  to 
be  made."  This  forty -fourth  section  had 
not  been  repealed, nordld  the  order  direct- 
ing the  improvement  in  question  to  be 
made — to  wit,  the  order  of  December  2, 
1S84 — "especially  otherwise  direct."  It  Is, 
therefore,  indisputable  that  In  the  proceed- 
ings had  by  said  councils  In  making  said 
assessment  they  did  not  comply  with  said 
section  44,  In  that  they  did  not  assess  on<y 
one  half  of  the  expense  against  the  local 
owners,  as  prescribed  thereby,and  in  that 
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tbey  did  not  make  It  on  the  basin  of  front* 
age.   For  these  reaaona  we  are  uf  opinion 
tbat  tbe  decree  appealed  from  Is  without 
•rror,and  the  same  most  beaffirmed. 
Decree  afflrmed. 

Xiiwu,  P.,  and  Hiktoh,  J.,eoiiearrlnc  In 
malta  only. 


NORFOLK  &  W.  R.  00.  t.  BRIGGS. 
^nj^enie  Ooort  of  Appeals  of  ^rglnla.  Jan. 
26,  1893.) 

IlinmT  TO  £hPI.OTE— CONTIIIBUTORT  NbGMGBXOB. 

FlaintiS,  &  brabeman,  was  Injured  while 
attemptlDff  to  coaple  with  a  "short  shackle," 
which  he  was  holding  ap  with  his  hand.  Instead 
of  adog  tiie  coaplisg  sack,  as  the  rules  of  de- 
fttldant  railroad  reqaired.  The  injory  would 
not  haTe  happ^ed  if  he  had  nied  ue  coupling 
■tick.    Hdd,  that  he  coold  not  noorer.   14  S. 

On  rehearing.  Denied. 

Fauntlbbot,  J.  DpoD  an  elaborate  re- 
hearing and  conaideratlon  of  tbie  case  onr 
jD^ment  Is  to  adhere  to  the  opinion  de- 
livered  March  81, 1892,  rereralug  the  Jadg- 
meut  of  tbe  bnstingseonTtof  Petersburgh. 
.  and  remanding  tbe  case  for  a  new  trial; 
not  yet  ofBclally  reported,  bat  published 
In  the  Sontbeaetem  Reporter,  (volume  14, 
p.  768.)   

(8ft  Ta.  8BI) 

BtOHHOND  &  D.  B.  <X>.  T.  PAMNILLb 
(Saprenu  Oonrt  of  ^n^eals  of  '^rglnia.  Jan. 
20,  1803J 

bnOKT  TO  BlIPLOTB— DlSKSOARD  OT  RDI.BS— GOR- 

TRIBDTOST  NKOLlOByCB. 

1.  In  an  acticm  for  personal  Injories  against 
a  tailroad  companj,  it  appeared  that  plaintiff,  a 
Iffakeman,  on  going  between  two  ears  that  were 
attached  to  an  engine,  to  take  ont  the  coopling 
pin  with  his  hands,  though  provided  with  a 
stick  for  this  punMise,  had  nis  oand  jammed  hj 
the  sudden  backmg  of  the  en^ne  at  a  signal 
from  his  fellow  brakeman.  Plaintiff  had  been 
taught,  and  had  declared  that  he  fxitiy  ondar- 
•tood,  a  rale  of  defendant  that  brakemen  were 
pn^bited  ^m  uncoupling  cars  except  with  a 
•tide,  and  must  not  go  between  cars  for  coup- 
ling or  nnconpling  when  an  engine  is  attached 
to  such  cars.  Held  evidence  Insufficient  to  war- 
rant a  Terdict  for  plaintiff,  his  own  negligence 
causing  the  Injurr. 

2.  In  sndi  owe,  plalntifl^s  own  act  being 
the  proximate  cause  ox  his  tnjurr,  the  fact  that 
his  fellow  brakeman  gave  a  signal  for  backing 
the  can  without  first  ascertaining  whether 

Jlalnliff  was  between  them^  in  Tlolatlon  of  de- 
endant's  rulai,  will  not  Inqinte  negligenoa  to 
defendant 

Brror  to  clrenlteoort,  Albemarieeunnty. 

Aetton  by  one  Pannlll  against  tbe  Rich- 
mond ft  Danville  Railroad  Company  tor 
personal  Injuries.  From  a  Judgment  for 
plaintiff  entered  upon  tbe  verdictof  a  Jury, 
and  from  an  order  oTerrulIng  defendant's 
motion  for  a  new  trial,  defendant  brings 
MTor.  Reversed. 

KtripMtTlck  A  Blaekibrd,  for  ptatatllt  In 
OTor.  D.  Barm»a,  Jr.,  for  defendant  In 
error. 

Lact,  J.  This  Is  a  writ  of  error  to  a 
Sndgment  of  the  rlrcnlt  court  of  Albemarle 
wnnty  at  Its  May  term,  2892.  Tbe  case  la 


as  follows:  The  defendant  In  error  wan  a 
brakeman  on  the  road  of  tbe  plaintiff  In 
error  company.  While  tbe  train  to  which 
be  was  attached  was  standing  at  Oovps- 
TlUe,  a  station  In  the  county  of  Albemarie. 
on  an  up  grade,  with  tbe  train  beaded 
south,  tbe  accident  happened  which  cost 
the  defendant  in  error  his  right  arm.  and 
caused  the  Institution  ot  tbla  suit.  The 
train  was  a  freight  train,  cunsUtlng  of  an 
engine  and  10  cars.  One  car  having  been 
uncoupled,  and  left  north  of  tbe  depot,  op- 
posite a  bark  mill  there  sltanted,  tbe  en- 
gine, with  9  cars,  was  standing  opposite 
the  depot,  when  the  conductor  directed 
two  brakemen  to  cut  off  three  cars,  the 
defendant  In  error.  Pannlll,  being  one  o! 
the  two.  A  third  brakeman  was  on  tbe 
train,  closer  tu  the  engine.  When  the  cod* 
ductor  had  so  directed  the  two  brakemen, 
be  went  Into  the  depot  to  get  bis  ordera. 
As  tbe  train  stood  on  np  grade,  and  on  a 
eurve,  the  slack  was  all  taken  up,  and  the 
pins  weretlght.  Pannlll  went  forwardon 
the  right  band,  or  ootslde  of  the  carve. 
He  carried  a  stick  to  uncouple  with;  but, 
the  pin  being  tight  and  short,  he  says  he 
could  not  uncouple  with  the  stick.  So  he 
went  In  between  the  cars,  tbwi  standinie 
with  an  engine  attached,  and  undertootc 
to  pull  the  pin  ont  with  his  band.  Juat 
then  the  brakeman,  knowing  that  the 
grade  and  the  curve  made  the  pins  tight 
and  diCBcult,  if  not  impossible,  of  extrac- 
tion, gave  tbeaignal  totheenglneer  to  give 
the  slack;  that  Is,  to  back  the  engine 
enough  to  relieve  tbe  pressore  on  tbe  plna. 
Pannlll  having  his  handjnst  then  between 
tbe  bumpers,  when  tbev  came  together  It 
was  caught  and  ntasbed.  and  his  arm  bad 
to  be  amputated.  In  consequence  this  suit 
was  Instituted  by  blm,  and  at  the  trial  a 
verdict  was  rendered  for  the  plaintiff  for 
$4,000,  and  the  defendant  moved  the  court 
to  set  aside  this  verdict,  and  grant  It  a 
new  trial;  hut  the  court  overruled  this 
motion,  and  rendered  Judgment  In  accord- 
ance with  tbe  verdict  of  the  Jury,  where- 
upon tbe  defendant  applied  for,  and  ob- 
tained, a  writ  of  error  to  this  court. 

It  is  aaslgned  as  error  here  tbat  tbe  cir- 
cuit courferred  In  refusing  to  set  aaide  the 
verdict,  and  grantto  It  a  new  trial.  It  ap- 
peared In  evidence  that  tbe  plalntllf,  Pan- 
nlll, as  brakeman,  had  been  made  tolearn, 
and  to  promise  to  obey,  and  declare  that 
be  folly  understood,  rule  No.  304:  "They 
are  charged  with  the  management  of  tbe 
brakes,  and  the  proper  display  and  use  of 
train  signals,  and  are poaltlvely  prohibited 
from  coupling  or  uneonpllng  cars  except 
with  a  stick,  and  must  not  go  between 
cars,  under  any  circumstances,  lor  the  por- 
poae  of  coupling  or  uncoupling,  or  for  ad- 
lusting  pins,  etc.,  when  an  engine  is  at- 
tached to  aoch  cars  or  train."  And  aiRO 
rule  121:  "In  all  caHes  ot  doubt  or  uncer- 
tainty, take  tbe  safe  course,  and  run  no 
risk."  If  thedefendant  in  error  bad  obeyed 
these  rules,  he  could  not  possibly  bare  been 
injured  when  and  where  he  was  Injured. 
If  he  had  regarded  rule  204,  bia  hand  would 
not  have  been  where  It  could  be  hurt  when 
the  cars  In  question  Jammed  together.  It 
ha  bad  obeyed  rule  121,  be  would  not  have 
tieen  between  tbe  cars  tu  which  an  engine 
was  attaebad.   Wben  be  dlecovered,  aa  he 
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no  doobt  well  knew,  that  be  coald  not  oik- 
conple  can  staodlng  oa  an  op  grade,  on  a 
enrire,  without  getting  tbeslack.bA  ahoQld 
have  glveu  the  signal  for  the  alack,  and 
used  fala  atlek.  If  be'really  could  not  then 
do  tbia,  whieta  traa  easily  done  by  another 
after  be  was  taort,  he  shonld  have  obeyed 
role  121,— "take  thesafecourse.and  rnn  no 
risk.**  Then  eDgloe  could  have  been  de- 
tached, and  the  pin  palled  out,  without 
any  danger,  iwrhaim.  But  it  la  clear  that 
If  he  had  takm  tbe  safe  coura^  and  had 
not  Kooe  between  tbe  cars,  be  coald  not 
baTebeen  hurtwhen  theearscame  back  to 
give  the  slack.  In  a  suit  like  this,  the  first 
thing  to  be  established,  before  th«re  can 
be  any  recovery,  Is  tbe  Injury  to  the  plain- 
tiff. The  injory  la  not  denied.  Tbe  next 
thing  to  be  estahllsbed  la  the  negligence  of 
the  defendant.  The  defendant  company 
was  bound  to  oie  ordinary  car^that  Is 
to  say.  aocb  care  as  reasonable  and  prn- 
dent  men  use  under  like  circumstances— In 
nelecting  competent  servants,  and  In  sup- 
plying and  maintaining  suitable  and  safe 
appliances  for  the  work  so  to  be  performed, 
and  In  providing  generally  for  tbe  safety 
of  the  servant  In  tbe  coarse  of  the  employ- 
ment; regard  being  bad  to  the  work,  and 
tu  tbe  dlfflcoltles  and  danger  attending  it, 
for  wbat  woald  be  ordinary  care  in  one 
ease  may  be  n^Ugenee  In  another  case.  It 
is  tbA  doty  of  tbe  master,  so  far  as  he  can, 
by  tbe  use  of  ordinary  care,  ti)  avoid  ex- 
posing bis  servants  to  extraordinary  risks. 
One  who  employs  servants  In  a  complex 
and  dangerons  bnalness  ought  to  prescribe 
rales  safilclMit  for  Its  orderly  and  safe 
management.  Iftael^la  to  do  this,  It  Is 
negligence  for  which  betoliable  to  bis  serv- 
ants. But,  when  a  servant  enters  upon 
an  employment,  he  accepts  the aervice sub- 
ject to  the  risks  Incident  to  it.  An  em- 
ploye who  contracts  for  the  performance 
of  hazardous  duties  assumes  such  risks  aa 
are  incident  to  tbelr  discharge  fromcaases 
open  tv  bim,  the  dangerous  character  of 
which  causes  he  had  opportunity  to  ascer- 
tain. If  a  man  chooses  to  accept  employ- 
ment, and  coDtlDoes  In  it,  with  the  knowl- 
edge of  the  danger,  be  most  abide  tbe 
conHoquences  of  these,  ao  far  as  any  claim 
against  tbe  employer  Is  concerned.  There 
appears  to  have  been  no  negligence  proved 
against  the  defendant  company  In  this 
ease.  Bat  If  the  act  of  the  brakeman  or 
engineer  in  giving  the  alack  before  ascer- 
taining whether  the  plaintiff  was  between 
the  cars  was  In  violation  of  his  doty,  and 
contrary  to  the  rules  be  bad  promised  to 
obey,  yet  it  cannot  be  denied  that  tbe 
plaintiff  was  guilty  of  negligence  on  bis 

J art,  whicb  was  the  proximate  cauae  of 
is  injury.  In  going  in  between  the  cars,  to 
Which  an  engine  wasattached, to  uncouple 
irith  nla  bend,  and  not  with  a  stick,  and 
the  law  will  not  undertake  to  apportion 
the  fault.  There  can  be  no  recovery  for  an 
Injury  caased  by  tbe  mutual  fault  of  both 
parties.  The  tnere  negligence  of  the  plaln- 
tlH,  however,  would  not  disentitle  blm  to 
tecoTer,  unless  It  were  sucb  that,  but  for 
that  negligence,  the  misfortune  would  not 
bave  happened, nor  If  thedefendant  might, 
by  the  exercise  of  ordinary  care  on  his 
part,  baveavolded  tbeconsequencea  of  the 
plaiatlff'a'nogUgence.  Ovarand  over  these 


princlplea  have  been  announced  In  thia 
court,  and  they  are  settled.  In  this  case  tt 
la  clear  that  the  defendant  in  error  was 
tbe  author  uf  his  own  minlortune.  With- 
out his  negligence,  whicb  was  tbe  prox* 
Imate  cause  of  tbe  injury,  be  would  not 
have  beenbnrt.  ItfoUowa  that  tbeclrcult 
court  of  Albemarle  county  erred  in  Us  ac< 
tlon  In  overruling  themntlon  of  thedefend- 
ant to  set  aside  tbe  verdict,  and  grant  to 
It  a  new  trial,  and  the  Judgment  aforesaid 
of  the  said  court  mn<at  be  rovemed  and  an- 
nulled. 


(89  Va.  678) 

LOSTUS  V.  UAIiONZIZ  et  aL 

(Snpreme  Conrfr  of  Appeals  «<  Virgin  Jan. 
28,  18D3.) 

Cahoslutioiv  or  Debd— Dhunksmkmb — Uncos- 

1.  Id  a  suit  to  enjoin  defendant  from  die- 
poaiQE  of  certain  ootea  executed  to  him  by 
plaintul^  and  to  set  aside  a  sale  evidenced  by 
the  notes,  and  a  deed  of  tmst  given  to  secure 
them,  plaintiff  alleged  that  tbe  transaction  was 
completed  when  ha  was  drunk,  and  that  he 
was  brooght  into  this  condition  by  defendant, 
hia  partner,  who  kept  him  under  the  inflnence 
of  hquor  for  about  two  weeks,  until  he  induced 
him  to  execute  the  deed.  Plaintiff  produced 
four  witnesses,  who  testified  that  for  two  weelis 
before'  the  execution  of  tbe  papers  Hiej  had 
frequently  »een  plaintiff  drunk.  One  of  them 
had  seen  defmdant  offer  him  a  drink,  and  they 
testified  generally  that  during  that  time  they 
hardly  thought  he  was  capable  of  entering  into 
a  buuness  contract,  hot  none  of  them  testified 
clearly  that  they  had  seen  plaintiff  drunk 
either  on  the  day  of  making  the  contract,  ot 
the  day  bef(He^  Defendant  oenied  the  charges, 
and  alleged  that  when  he  qxriie  of  disBolvina*  the 
partner^p  plaintiff,  of  bis  own  acccod,  ofnred 
to  punduue  at  the  price  named  in  the  contract. 
The  trustee  in  the  deed  of  trust,  who  was  plain- 
tiff's attorney  In  the  sale,  was  made  defendant, 
and  also  answered  under  oath  that  when  the  par- 
ties entered  Into  the  agreement  plaiutifF  was  ap- 
parentiy  nerfectly  sober.  Defendant's  attor- 
ney testlffed  that  phOntiff  appeared  perfect^ 
gpber  at  tbe  time  the  papers  were  executed. 
Two  other  witnesses  testified  that,  the  day  be- 
fore the  contract  was  made,  plaintiff  seemed 
■oiler;  and  another  testified  that  on  the  after- 
noon of  the  Aaj  of  the  ccmtract  plaintiff  spoke 
ezultingly  to  him  of  his  purchase,  and  that  he 
was  not  drunk;  and  another  witness  saw  him 
<Hi  the  morninc  of  tbe  same  day,  and  he  was 
sober.  Bdd,  that  the  bill  was  prq»eriy  dis- 
missed. 

2.  The  evidence  being  dectsive  in  favor  of 
defendant,  it  would  have  been  gross  error  to 
bave  directed  aa  issue  out  of  caancezy  to  be 
tried  by  a  Jury. 

8.  A  contention  by  plaintiff  tiiat  the  con- 
tract of  sale  was  nncoD<icl(mabIe  Is  of  no  force 
when  it  appears  from  tbe  testimony  that  the 
property  will  yield  frmn  12  to  22  per  cent,  on 
the  investment. 

Appeal  from  circuit  court,  Warwick 
county. 

Suit  by  M.  W.  Lortus  against  J.  U.  Ma- 
Itmey  and  W.  J.  Nelmb  to  rentraln  ttaid 
Maluney.from  disposing  of  or  assigning  cer- 
tain purchase-money  notea  executed  to 
him  by  plaintiff  for  the  purchase  price  of 
certain  real  and  personal  property,  to  en- 
join blm  from  prosecuting  a  certain  law 
action  then  pending,  and  to  set  aside  the 
contract  of  sale  evidenced  by  the  notes 
and  a  deed  of  trust  given  to  secure  tbelr 
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gayment.   From  a  decree  In  favor  of  de- 
indants*  plaintiff  appeals.  Affirmed. 
H.  T.  HaMbai,toT  appellant.  Blck- 
Jbnf,  tor  appellees. 

BiCHABDBON,  J.  Thts  was  a  snlt  In  eq- 
uity, brought  In  the  circuit  court  of  War- 
wick county  by  M.  W.  Loftuti,  plaintiff, 
agalnfit  J.  M.  Maloney,  defendant,  to  en- 
join and  restrain  said  Maloney  from  dls- 
poslDK  of  or  assIgolDfc  certfrio  parcbase- 
money  notes  executed  to  talm  by  said 
Loftas  for  the  purchase  price  of  certain 
real  and  personal  property  eold  by  said 
Maloney  to  eald  Loftus;  and,  further,  to 
enjoin  eaid  Maloney  from  further  prose- 
cuting a  certain  action  at  law  then  pend- 
ing In  the  circuit  court  of  eald  county.  In 
tbenameuf  said  Mnlonf>y,plaintlll, against 
said  Loftus,  defendant;  and  to  set  aside 
and  annul  the  contract  of  sale  evidenced 
by  said  notes,  and  by  a  certain  deed  of 
trust,  to  secure  the  same,  executed  July 
21,1890,  by  said  Loftus  to  W.  J.  Nelme. 
trustee, to  secureto  said  Maloney  the  pay- 
ment of  said  notes. 

The  material  facts  are  these:  About  one 

Cearprlor  to  the  Institution  of  this  salt, 
I,  w.  Loftus.  the  plaintiff  therelp,  came 
to  Newport  News,  pnrchaaed  a  lot  In  that 
town,  erected  thereon  a  bakery,  and  com- 
menced business.  Thereafter,  to  wit,  in  the 
month  of  May,  1800,  J.  M.  Maloney  ct^me 
to  Newport  News.  Both  Loftus  and  Ma- 
loney came  from  the  state  of  Pennsylvania, 
where  the  latter  had  lived  with  the  former 
tor  10  years,  and  knew  him  wdl.  After 
Moloney  came  to  Newport  News»  he  and 
Loftus  entered  Into  a  copartnership,  un- 
der the  firm  name  and  style  of  Loftus  & 
Maloney,  for  the  purpone  of  carrying  on 
the  bualnesB  of  keeplnga  bar  or  saloon  fur 
the  sale  of  liquors,  etc.,  and  each  of  the 
partners  were  to  put  Into  the  firm  9M50, 
and  to  share  eqnally  In  the  prt)fltB.  Ma- 
loney, according  to  the  partnerRbip  agree- 
ment, put  in  his  f 1,350,  but  Loftus  put  In 
only  91,000.  The  firm  of  Lottns  &  Ma- 
loney then  proceeded  to  erect  on  the  Loftus 
lot.  aforesaid,  a  large  building,  at  the  coat 
of  about  f 1,800.  In  which  to  conduct  their 
said  business;  and,  when  the  building  was 
partially  completed,  furnished  it,  and  put 
therein  a  stock  ot  wines,  liquors,  tobacco, 
cigars. etc.,  at  a  cost  of  about  Sl.SOO,  which 
was  principally  bouKht  on  credit,  and  re- 
mained unpaid  for  when  Maloney  after- 
wards sold  out  his  interest  insafd  concern 
to  said  Loftus.  The  firm  of  Itoftus  &  Ma- 
loney being  thus  constituted,  and  having 
commenced  business.  Maloney  went  on 
a  vfailt  to  his  former  home.  In  the  state  of 
PennsylvaDia,  and  about  theSOth  dayof 
June,  1890,  returned  to  Newport  News, 
with  his  family,  and  took  up  his  abode  In 
the  said  house  of  Loftus  &  Maloney. 

In  his  bin,  after  setting  forth  substan- 
tially the  facts  above  stated,  Loftus  char- 
ges that,  from  the  time  said  Maloney  re- 
turned to  Newport  News,  he,  well  know- 
Ing  the  habits  of  said  Loftus,  used  all  In- 
ducements In  his  power  to  get  said  Loftus 
to  drink  ardent  spirits  and  to  keep  him 
drunk;  that,  within  two  or  three  days 
after  said  Maloney  retnrned  to  Newport 
.News,  he  told  Loftus  that  the  partnership 
must  be  dissolved;  that    Loftus  then 


offered  to  pay  Maloney  the  amount  he  bad 
put  In  the  partnemblp,  which  proposition 
was  declined  by  Maloney;  that  the  said 
Maloney,  from  that  time  until  bis  object 
was  accomplished,  kept  said  Loftns  undw 
the  Influence  of  ardent  spirits,  irritated,, 
annoyed,  and  excited  him  until  he  was  de- 
prived of  his  reason  and  an  agreeing  mind, 
and  was  wholly  unable  toeomprehend  the 
nature  ot  his  own  acts;  that  on  the  21st 
day  ot  J  uly ,  1890.  after  keeping  said  loftus 
In  this  stateof  drunkenness and«zelt»ment 
for  thr««  weeks,  Maloney  Induced  him  to 
enter  Into  a  contract  by  which  said  Ma- 
luuey  was  to  receive  the  sum  of  92,750  tor 
his  interest  In  said  partnership,  and  said 
Loftus  assuming  the  payment  of  all  the 
debts  of  said  firm,  uggregallng  over 
9l,&00,  and  to  keep  the  property  Insured 
for  f 2,000,  and  also  induced  Loftus  to  exe- 
cute a  deed  ot  trust  on  the  whole  proper- 
ty, real  and  personal,  to  secure  the  pay- 
ment of  said  debt,  a  copy  of  said  deed  be- 
ing exhibited  with  and  as  a  part  of  said 
bill,  marked  "A."  The  bill  alleges,  further, 
that  said  firm  ot  Loftna  &  Maloney  had 
been  In  business  less  than  two  months 
prior  to  the  porehase  by  Loftus  ot  Molo- 
ney's said  Interest,  and  that  there  was  no 
special  advantage, eltherin  the  location  or 
the  nature  of  the  business,  to  make  It  es- 
pecially or  peculiarly  prohtable,  it  being 
In  the  Immediate  vicinity  of  six  other  bar- 
rooms. The  bin  further  sets  forth  that,  us 
soon  as  Maloney  had  secured  the  deed 
aforesaid,  he,  with  bis  family,  left  the 
house,  taking  with  blm  a  good  deal  ot  the 
personal  property  which  belonged  to  the 
Urm  of  Loftus  &  Maloney,  and  has  since 
collected  some  ot  the  outstanding  debts 
due  said  firm,  and  told  his  friends  that  he 
would  be  back  In  the  honsein  a  shorttimp, 
when  It  would  be  his  own  property.  The 
bill  then  sets  forth  "that  the  value  of  i  he 
stock  on  hand  now  la  about  95u0;  that 
said  contract  was  unconscionable;  that 
the  gross  Inadequacy  of  the  value  of  the. 
property  and  rights  sold  by  said  Maloney 
to  theconslderatlnn  paid  by  Lottusahocks 
the  conscience,  and  lurnlshes  decisive  evi- 
dence of  fraud."  And  the  bill  charges 
that  the  mental  condition  at  the  time, 
from  drink,  was  brought  about  by  the 
conduct  of  said  Maloney,  with  the  fraudu- 
lent Intention  tg  take  advantage  of  the 
same,  and  thus  get  the  property  of  Loftus 
for  a  meresong-.and  thatsald  Maloney 
did  obtain  said  notes  and  deed  by  fraud ; 
and  thatsald  Maloney  came  to  Newport 
News  and  entered  Into  satd  copartnership 
with  Loftus  with  the  express  design  to 
defraud  him  out  of  his  property.  The  bill 
then  sets  forth  tbat  said  Maloney  Imme- 
diately brought  t^ult  against  said  Loftus 
In  the  circuit  court  ot  Warwick  county  for 
¥576,  a  part  of  the  con»<i(J<rntlon  ot  saM 
contract,  which  was  to  be  paid  cash,  and 
Issued  his  attachment  against  the  prttp- 
erty  of  said  Loftns;  and  that  he  is  about 
to  foreclose  the  said  deed  of  trust  for  the 
poyment  of  the  note  for  9500,  which  he- 
came  due  August  21,  1890.  And  tlie  hill 
prays  that  J.  iM.  Maloney  and  W.J.  Nelnis. 
truHtee  In  said  deed  of  trust,  b%  made  par- 
ties defendant  thereto,  and  required  to  an- 
swer the  sameon  oath ;  that  t^e  snld  deer, 
of  trust  and  the  contract,  whether  writ 
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ten  or  Terbal,  opoD  wblch  said  deed  Is 
LiUBed,  may  be  set  aside  and  annulled; 
that  said  J.  U.  Maloney  be  enjoined  and 
restrained  from  dtspouins  of  or  assli^'Ding 
the  notes  given,  by  said  Loltns,  and  se- 
cured by  said  deed  of  trust,  and  that  he 
be  reqnlred  to  tfeliTer  up  said  notes  for 
eancellation;  that  eald  Maloney  be  en- 
Joined  from  proseeotliig  bis  said  snlt  on 
thecommon-lawBldeuf  the  (.'Irrult  court  of 
Warwick  county  for  $575,  and  the  attach- 
ment Issaed  In  said  suit  against  said  Lol- 
tns; that  th3  partnership  aforesaid  bedls- 
BolTed,  and  a  receiver  appointed  to  take 
chaise  of  the  assets  of  said  firm,  and  set- 
tle the  Indebtedness  and  pnrtnersblp  bos- 
Iness;  that  all  proper  aeconnts  betaken; 
that  J.  M.  Maloney  and  W.  J.Nelma,  trus- 
tee as  aforeuald,  be  eujolned  and  re- 
strained from  proceedlnsr  to  foreclose  said 
deed  of  trust,  and  for  general  relief. 

The  Injunction  was  awarded  according 
to  the  prayer  of  the  bill  so  far  as  to  enjoin 
and  reatraln  tbe  defendant  J.  M.  Maloney 
from  asalgnliMC  or  disposlne:  of  the  notes 
executed  by  the  plaintiff,  M.  W.  Koftus, 
which  are  secured  by  the  deed  of  trust, 
dated  21st  day  of  July,  1890;  and  also  re- 
Rtralnlng  said  Maloney  and  Nelnis,  trustee 
in  said  deed,  his  or  their  assigns,  agents, 
or  attorneys,  from  proceeding  to  foreclose 
■aid  deed  ot  trnst,  and  also  enjoining  and 
restraining  said  Maloney  from  prosecuting 
Ills  common-law  suit  and  attachment, 
which  tie  had  Instituted  In  thecircultcourt 
nf  WarwlckcouDty  asralnfit  said  Loftus  for 
^75,  until  the  further  order  of  tbe  court. 
The  defendants,  J.  M.  Maloney  and  W.  J. 
Nelms,  trustee  as  aforesaid,  filed  tbelr 
separate  answers  to  the  complainant's 
bill. 

In  hl8  answer,  the  respondent  J.  M,  Ma- 
loney says  that  It  Is  true  that  some  time 
In  tbe  preceding  May  he  came  from  the 
ntate  of  PennsylTanla,  and  purchased 
from  the  plaintilT  a  one-half  interest  In  tbe 
lot  and  bufldlng  used  as  a  bakery,  and 
uwned  or  partially  owned  by  said  plain- 
tiff; tbat  the  plaintiff  and  respondent  then 
agreed  to  form  a  copq,rtnershlp  between 
them,  each  'agreeing  to  put  in  the  sum  of 
f  1.350;  that  respondent  put  In  91,350,  but 
that  said  Loftus  put  In  only  91,000;  tbat 
It  is  true  that  said  firm  then  b?gan  the 
erection  of  a  bnlldlug.  which  cost  in  the 
neighborhood  of  91,800,  rather  more  than 
leas  than  tbat  snm,  however;  that  the 
■aid  parties  partially  lamlsbed  thahonse 
when  completed,  and  put  Into  tbe  store- 
house a  stock  ot  wines,  Ilquora,  cigars, 
ptc,  which  were  mainly  bought  upon 
credit,  amounting,  as  stated  In  comptaln- 
ant*8  bill,  to  about  91*600.  The  respond- 
«nt  further  says  that  It  la  also  tme  tbat 
be,  on  returning  from  a  business  trip  to 
Pennsylranla,  on  or  about  the  :fOtb  day  of 
June,  1890,  took  up  his  abode  in  the  said 
house,  but  tbat  It  Is  entirely  false  that 
respondent  from  that  time,  or  at  any  time 
before  or  after,  used  any  iadacements  to 
tbe  complainant  to  drink  ardent  spirits, 
ur  to  keep  said  complainant  drunk;  that, 
■n  far  from  doing  so,  mpondent  used  at 
all  times  erery  moral  means  in  his  power 
to  reatrnin  the  complainant's  appetite  for 
stro^  drink;  and  tbat  tbe  respondent 
did  not,  wltbla  tbe  time  meatloned  —  tbat 


Is,  between  the  30th  day  tit  June,  1800,  and 
tbe  time  of  tbe  making  and  delivery  of  tbe 
deed  of  trust  sought  by  complainant's 
bill  to  be  avoided — ever  see,  or  In  any  way 
know  of,  the  alleged  drunkenness  of  the 
complalnaut;  and  tbat,  from  the  best  of 
reapnndent's  observation,  be  cannot  be- 
lieve the  complainant  was  drank  within 
tbe  time  mentioned,  with  a  single  ezeep- 
tion,  which  was  on  Sunday,  at  least  two 
weeks  before  anything  was  said  about  a 
dissolution  of  the  firm  of  Loftus  ft  Malo- 
ney; and  that,  on  an  occasion  prior  to  re- 
apondept's  said  visit  to  PenntiylvaDla,  he 
remonstrated  with  complainant  In  respect 
to  his  drunken  condition,  but  It  was  tak- 
en In  very  111  part  by  said  complainant; 
but  tbat,  upon  respondent's  return  from 
his  said  visit,  he  found  such  marked  im- 
provement In  the  habits  of  complainant 
that  be  was  persuaded  it  was  due  to  what 
respondent  had  said  before  bis  departure; 
and  tbat  tbelr  mutual  business  was  for 
some  time  transacted  without  friction. 
And  tbls  respondeat  further  says  that  In 
thp  conduct  of  the  business  of  tbe  firm  he 
ascertained  that  there  was  a  lar^jre  short- 
age in  tbe  hank  account  of  said  firm,  oc- 
casioned, as  respondent  afterwards  ascer- 
tained, by  tbe  complainant's  having 
checked  upon  tbat  fund  to  pay  his  Individ- 
ual debts.  Tbat  thennpleasautaessthere- 
by  occasioned  was  In  a  manner  obviated 
by  the  promise  oo  the  part  of  the  com- 
plainant that  bis  fault  should  not  be  re- 
peated; but  from  tbat  time,  says  tbe  re- 
spondent, tbe  conduct  of  tbe  complainant 
towards  blm  was  annoyingand  Irritating 
to  tbje  last  degree,  and  tbat  tbe  reason  of 
respondent's  going  to  complainant  and 
telling  blm  tbat  the  partnership,  until  then 
ezletlog  between  tbem,  must  be  dissolved, 
was  the  result  of  a  combination  of  ever- 
recurring  little  things,  rather  than  that 
of  a  Ringle  proximate  cause;  tbut  theouly 
time  anything  was  ever  said  by  this  re- 
spondent to  tbe  complainant  In  reference 
to  the  dlBSolution  of  tbe  Arm  was  at  the 
time  when  tbe  flnal  offer  of  the  complain- 
ant was  made,  the  first  offer  and  the  flnal 
offer  of  said  complainant  being  made  In 
tbe  same  conversation,  at  tbe  same  place, 
and  on  the  same  day ;  and  that.  In  so  far 
as  the  allegatlonn  contained  in  tbe  bill 
point  to  a  conclusion  otherthun  this. they 
are  false  and  misleading;  that  the  conver- 
sation, which  was  very  short,  was,  in  effect, 
this:  "I  told  Mr.  Loftus  that  one  or  tbe 
other  of  us  must  get  oat  ol  tbe  firm,  where* 
upon  he  offernd  me.  Tor  my  Interest  in  tbe 
business,  tbe  amount  put  Into  the  firm  by 
me  at  the  outset.  I  refused  his  offer,  being 
persuaded  tbat  It  was  Inadequate,  when, 
with  no  Intermediate  offer,  be  offered  me 
double  what  I  put  Into  the  Arm,  and 
offered  to  assume  all  tbe  debts  of  the  firm. 
Your  respondent,  to  tbat  offer,  replied, 
'I  accept.'  The  eomplaluant  rejoined, 'I 
am  very  much  obliged  to  you,  sir.  I  have 
made  some  money  out  ot  you  this  morn- 
ing.*" And  respondent  says  he  Is  certain 
that  at  this  time  the  complainant  was 
absolutely  sober;  tbat.  Immediately  upon 
respondent's  signifying  bis  acceptam>e  of 
complainant's  otter,  he,  the  said  complain- 
ant, locked  tbe  books  ot  tbe  concern  in 
tbe  safe,  and  assumed  control  of  aald 
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btulDen;  that  the  complainant,  taowerer, 
refoaed  to  settle  wltb  respondent  aa  be 
should  have  done,  and  It  was  only  after  r&. 
apoDdent  sent  blsattomey  to  complainant 
that  tbe  latter  would  agree  to  qualify  bis 
almost  Tloleat  boldlng  of  possession  by 
any  arrangement  to  pay  tbe  amount  be- 
comioK  due  by  said  sale;  that  there  were 
at  least  five  hours  consumed  In  the  prep- 
aration uf  tbe  neceKsnrylesallDBtniment)!, 
and  that,  after  the  papers  were  so  pre- 
pared, and  ready  for  Bignature,  reepond- 
ent  and  complainant,  with  tbe  attorneys 
of  both  parties,  met  at  tbe  office  at  R.  O.. 
Bkktord,  Id  the  town  of  Newport  News, 
when  tbe  papers  were  read,  and,  tbe  same 
proTtng  aatlsfactory,  were  slgtied  by  tbe 
parties;  that  tbe  complainant,  during 
tbia  time,  was  not  only  not  drauk,  but 
bis  appearance  did  not  Indicate  that  he 
had  been  drinking  at  all;  that  when  the 
sale  was  concluded,  and  the  necessary 
papers  algned,  respondent,  tmstlng  to  tbe 
honesty  of  the  complainant  to  make  tbe 
first  payment  as  he  had  agreed  to  do, 
banded  tbe  complainant  a  rull  of  money, 
aggregating  conelderably  over  9100,  which 
bad  come  Into  reepondent'a  bands  In  tbe 
coarse  of  the  firm's  business;  but  after 
several  days  had  elapsed,  thecomplalnant 
still  neglecting  to  make  said  payment, 
and  by  hie  manner  and  course  of  action 
ezdtlng  respondent's  suspicions  ae  to  tbe 
complainant's  honest  intentions  In  the 
premises,  respondent  brougbt  his  eald  ac- 
tion at  law  for  the  recovery  of  said  first 
payment,  from  the  prosecuting  ul  which 
action  be  has  been  enjoined.  Bespondent 
further  aays  that  while  It  la  true  that  the 
firm  of  Loftns  ft  Maloney  had  but  recently 
started  In  business,  and  Ibat  the  property 
In  question  is  In  the  vicinity  of  six  other 
barrooms,  yet  there  is  a  special  advan- 
tage in  tbe  location  of  said  property  fur 
the  business  In  which  said  firm  was  and 
the  said  Loftns  Is  now  engaged,  It  being 
aitaated  on  tbe  only  street  in  Newport 
Newa  proper  where  licenses  are  granted 
for  conducting  ancb  business;  that  It  Is 
also  true  that  respondent,  after  secnrlng 
the  deed  of  trust  aforesaid,  left  the  house 
formerly  occupied  by  Loftns  A  Maloney; 
bat  that  It  Is  utterly  false  that  be  removed 
therefrom  any  property  which  bad  be- 
longed to  said  firm;  and  that  while  it 
may  be  trne,  as  alleged  In  tbe  bill,  that 
tibe  atock  In  the  said  Rtorehoase  was  at 
tbe  time  of  tbe  filing  of  the  said  bill 
worth  only  about  9600,  yet  respondent 
knows  that  It  was  worth  at  tbe  time  of  the 
dlssolatlnn  of  said  firm  certainly  not  less 
than  $1,fiOO.  And  respondent  expressly 
aaya  that  be  has  never  drawn  one  penny 
of  the  fanda  of  the  firm  on  his  Individual 
aecoont,  nor  has  he  ever  profited  by  the 
existence  of  said  firm  In  any  way.  And 
respondent  denies  tbat  said  contract  of 
sale  was  nnconaclonable,  tbe  lot  having 
appreciated  in  value,  while  In  the  hands 
of  said  firm,  at  least  fSOO,  and  from  Its 
peculiar  advantages  of  location  the 
property  would  readily  command  arental 
of  9'6  per  month,  which,  leaving  unt  of 
question  tbe  stock  and  choses  In  action 
assigned,  would  return  a  matter  of  15  per 
cent,  yearly  on  the  purchase:  and  that 
this  estimate  of  rental  value  Is  based  upon 


tbe  rents  actually  paid  by  parties  in  the 
same  bnslaees  adjoining  the  property  in 
question  on  both  sides.  And  respondent 
utterly  and  entirely  denies  that  be  ever 
in  any  wayperauaded  or  Induced  thecom- 
plalnant to  drink,  and  denies  that  the 
mental  condition  of  said  complainant  at 
the  time  of  said  sale  was  In  any  way  other 
than  normal.  And  respondent  expressly 
avers  that  to  all  appearances  the  com- 
plainant, at  the  time  of  said  sale,  was 
possessed  of  an  agreeing  mind,  and  in  ev- 
ery way  qualified  to  make  a  reasonable 
and  sensible  bargain.  And  thia  respond- 
ent "expressly,  and  with  all  force  and 
earnestness,  avers  that,  in  tbe  tranaac* 
tion  of  all  buBlnesB,  at  any  time  had  with 
said  complahiant,  he  has  acted  la  all  re- 
spects as  an  honorable  man  should  act, 
and  with  an  utter  absence  of  any  Intent 
to  defraud  or  overreach,  and  tbat  his 
conduct  Is  free  from  any  taint  of  fraud, 
dlRbonesty,  and  inequality  of  any  kind 
whatever;  that  be  is  amaied  at  tbe  aver- 
ments In  tbe  complainant's  bill,  having 
never  before  believed  that'  any  sentient 
human  belnx  wonld  so  pervert,  misstate, 
and  falsify  the  truth." 

The  defendant  W.  J.  Nelms,  the  tmstee 
in  the  deed  of  tmat  aforesaid,  and  who 
was  tbe  counsel  of  thecomplalnant,  Lot- 
tus,  and  was  present  and  assisted  in  the 
preparation  of  tbe  papers  evidencing  tlie 
contract  of  sale  between  Alaloney  and 
Lorttts,  lu  his  answer  says  "that  he  knew 
nothing  of  the  relations  between  James 
Maloney  and  Mathew  W.  Loftus  prior  to 
their  removing  to  Newport  Newa:  that 
he  knew  nothing  of  the  formation  of  the 
partnership  existing  between  tbe  said 
parties  except  tbe  statement  that  they 
bad  formed  a  copartnership.  He  knows 
nothing  as  to  the  capital  which  each  con- 
tributed to  tbe  business,  nor  does  be  know 
anything  of  tbe  manner  in  which  thestock 
of  goods  was  bought.  This  respondent 
does  not  know  whether  or  not  the  said 
Maloney  was  acqoalnted  with  tbe  h»blts 
of  the  said  hottan  prior  to  bis  entering 
Into  the  copartnetship  wltb  him;  nordoes 
be  know  anything  as  to  tbe  said  Maloney 
using  all  Inducomeuta  on  bis  part  to  get 
tbe  said  Lnftns  to  drink  ard«nt  spirits, 
and  to  keep  him  drunk ;  nor  does  be  knu  w 
anything  about  the  conTeraation  which 
occurred  relative  to  a  dissolution  of  the 
copartnership;  nor  anything  in  regard  to 
tbe  said  Maloney  keeping  tbe  said  Loftns 
under  tbe  influence  of  ardent  spirits,  or 
Irritating  or  annoying  and  exciting  him 
until  he  was  deprived  of  bis  reason  and  of 
an  agreeing  mind.  He  knows  notblng  of 
the  arrangements  between  tliesaid  L.oltus 
and  Maloney  in  regard  to  the  dissolutiun 
of  partnership  until  Mr.  Loftns  approached 
blm,  and  requested  that  beBbouIddraw 
the  papers  necessary  for  the  dlesolntion, 
saying  tbat  they  bad.dlaaolved,  and  men- 
tioning tbe  terms  of  tbe  dlasolutlun  of 
said  copartnership.  At  the  time  this  eon- 
veraatlon  occurred  In  tbe  respondent's 
office,  thla  respondent  believed  the  aald 
M.  W.  LoTtus  to  be  of  sound  and  agrM^lng 
mind,  and  did  not  notice  any  peeuliarftlea. 
nor  did  he  notice  or  observe  tbat  be  bad 
been  drinking  at  all.  Certainly  this  re- 
spondent would  not  have  dra  wo  any 
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papers  affecting  hla  enent'a  Interrat  bad 
be  for  one  moment  thongbt  or  beliered 
him  of  other  tlian  a  sound  and  afereelns 
mind,  and  perfectly  capable  of  tbe  ar- 
ranKementor  arrangeraenta  affeetlDsr  bfa 
property.  Tbis  reipondentdoeBnotknow 
wbetber  tbe  prteo  paid  for  the  property 
was  excesalTe  or  not.  Tbe  only  special 
adTQutasBt  it  any.  tbat  this  location  bas 
orer  any  other  la  tbat  It  la  Id  tbat  part  of 
Newport  News  where  the  conoty  coart 
will  Krant  licenses  (or  the  sale  of  liquors, 
BDd  where  there  seems  to  be  no  objection 
on  tbe  part  of  tbe  citizens,  which  Is  not 
tbe  case  Id  any  other  part  of  the  town  ly- 
ing; west  of  the  railroad  track."  And  this 
respondent  further  says:  "It  Is  true  that 
the  bar  la  In  the  rlclnlty  of  six  other  bar- 
rooms. This  respondent  knows  nothing 
of  tbe  defendant  James  Maloney  Iflavlng 
tbe  bouse,  or  taking  with  him  any  of  the 
personal  property;  nor  the  eqllectlng  of 
any  outstanding  debts  by  the  said  Malo- 
ney; nor  of  his  statements  in  regard  to 
returning  to  the  bouse  and  owning  It ;  nor 
the  value  of  the  stock  of  goods  In  the  said 
barroom  at  tbe  present  time,  nor  at  the 
time  the  eomplalLant  6led  bis  hill.  This 
respondent  knows  nothing  of  the  fraudn- 
lent  Intentions  of  the  said  James  M.  Ma- 
loney, nr  any  attempt  to  take  advantage 
of  tbe  said  LoTtus,  or  to  obtain  his  prop- 
erty for  a  mere  song.  He  waa  advised 
thereof  shortly  after  the  instituting  of  the 
suit  by  Maloney,  but  he  knows  nothing 
of  any  effort  to  forecloae  a  deed  of  truet. 
He  was  never  requested  to  sen  the  prop* 
erty  eonveyed  to  him  aa  trustee.  And 
now,  havlngfolly  answered, "ete.,** this  re- 
spondent prays,"  etc. 

Tbe  Injunction  having  been  awarded 
according  to  tbe  prayer  of  the  bill,  and  the 
defendant  having  answered,  depositions 
were  taken  by  both  parties;  and,  the 
cause  having  matured,  the  same  was  re- 
moved from  the  circuit  court  of  Warwick 
county  to  tbe  corporation  court  of  Noi^ 
folk  city,  where,  on  the  S8d  day  of  J  one,  1R81, 
a  decree  was  entered  dissolving  the  Injunc- 
tion theretofore  awarded,  and  dismissing 
tbe  complainant's  bill;  and  from  tbat  de- 
cree the  case  la  here  on  appeal. 

It  la  quite  clear  that  the  decree  com- 

glulued  of  ia  entirely  without  error.  Tbe 
Hi  directly  charges  tbat  the  d^endant 
Maloney  (appellee  bere)  came  to  Newport 
Mews  with  tbe  view  of  procnrlng  the 
partnership  wltb  tfaRcomplainant,Ixiftu8, 
(appellant  here,)  and  tocbeatand  defraud 
said  I-oftDB  out  of  bis  property  for  a  mere 
song;  and  tbat,  having  secured  the  part- 
nership, Maloney,  by  every  means  In  hia 
power,  persuaded  and  Indaced  his  part- 
nw,  Lioftns,  to  drink  ardent  spirits  for 
two  or  three  weeks  to  such  an  extent  aa 
to  deprive  him  of  an  agretdng  mind,  and 
to  render  falm  in  effect  non  compos  taeatla, 
and  utterly  incapable  of  protecting  bis  In- 
terests; and  that.  In  this  condition,  he 
waH  Induced  by  Maloney  to  become  tbe 
porchaaer  at  hia  interest  In  aald  firm  of 
Loft  us  A  Maloney  at  an  exorbitant  and 
unconscionable  price.  These  charges  are 
repeated  time  and  again  in  the  bill,  and 
with  alleged  circumstances  of  aggrava- 
tion, which.  If  true,  would  render  the  ap- 
pellee a  very  demon,  and  tbe  author  of  a 
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fraud  the  enormity  of  which  Is  rarely,  If 
ever,  egrpaased.  But,  In  his  ansner,  tbe 
appellee  Maloney  with  circumstantial  dui-- 
ticularlty  respunds  to  each  and  every  form 
of  the  charge,  and  Indignantly  denies 
and  repels  the  charge  in  each  and  every 
form  In  which  it  la  Impbted  to  him.  Not 
only  does  bedo  thls,but  he  goes  on  to  pre- 
sent in  minute  detail  all  the  circumstances 
connected  with  the  formation  of  the  part- 
pershlpttbe  conduct  of  tbe  firm's  business, 
and  the  circumstances  which  made  it  in- 
cumbent on  him  to  demand  a  dlsaolutlon 
of  tbe  copartnership ;  and  be  most  posi- 
tively dbicialms  having  ever  observed  or 
knoivD  of  the  alleged  drunkenneaa  of  the 
appellant  for  two  or  three  weeks  next  pre- 
ceding tbe  contract  In  question,  or  that 
be  ever,  within  tbe  time  specified,  knew 
him  to  be  drunk,  except  on  one  occasion, 
which  was  on  a  Sonday  some  weeks  prior 
to  the  contract,  for  wfatch  he  remonstrat- 
ed with  him;  and  he  most  positively  de- 
nies that  be  ever  In  any  way  Induced  the 
appellant  to  drink  ardent  spirits  wltb  tbe 
view  of  taking  advantage  of  his  Inebriety^ 
or  In  any  way  overreaching  him ;  and  be 
positively  avers  that  the  terms  of  dissolu- 
tion were  proposed  by  tbe  appellant  and 
were  aceeptad  bj  bim,  and  that  the  appel- 
lant waa  at  the  time  absolotely  sober. 
Then  cornea  the  sworn  answer  of  W.J. 
Nelma,  the  trustee  in  tbe  deed  of  trust, 
and  the  apedally  employed  and  trusted 
counsel  of  the  appellant  to  prepare  the 
necessary  papers  for  tbe  completion  ut 
the  contract,  who  says  that  be  knew 
nothing  of  tbe  arrangement  between 
LoftuB  and  Maloney  in  regard  to  tbe 
dlflsolutfon  of  the  partnership  until 
LoftuR  approached  him,  and  requested 
him  to  draw  the  neceasary  papers,  saying 
they  bad  dissolved,  and  mentioning  the 
terms  of  tbe  dissolution;  tbat  tbe  time 
this  conversatioD  occurred,  in  tbe  respond- 
ent's office,  this  rsapondcnt  believed  Lof- 
tus  to  be  of  sound  and  agreeing  mind,  and 
did  not  notice  any  peculiarities,  nor  did 
be  notice  or  observe  that  Lottus  had  bem 
drinking  at  all;  and  that  certainly  re- 
spondeat would  not  have  drawn  any  pa- 
pers affecting  his  client's  Interest  had  he 
for  one  moment  thooght  or  believed  blm 
of  other  than  a  sound  and  agreeing  mind, 
and  perteetiy  capable  of  tbe  arrangement 
affeetlug  his  property.  These  important 
averments  In  tbe  anawera  of  the  two  de- 
fendants are  in  response  to  thv  demand  In 
tbe  bill  that  they  be  required  to  answer 
under  oatb.  Viewed,  then,  In  tbe  llsht  i<t 
tbe  bill  and  answers,  the  averments  In  the 
latter  being  neeeBsarfly  caUed  forth  by 
tbe  bill,  tbe  case  Is  unmistakably  and 
overwhelmingly  wltb  tbe  appellees;  and 
now.  In  turning  tu  the  evidence,  we  shall 
see  that  the  appellees'  case,  so  far  from 
being  weakened  thereby,  Is  decidedly 
strengthened.  The  plaintiff  below  (tbe 
appellant  bere)  Introduced  fonr  witnesses. 
Fowler  Hamilton,  Thomas  McLangblls, 
O.  B.  Talmadge.  and  £.  Q.  Wella. 

Fowler  Hamilton,  after  tbe  usual  pre- 
liminary queetlons,  la  asked,  "Did  you 
often  see  M.  W.  Loftus,  for  several  weeks 
prior  to  the  2lBt  of  July,  1890?  Answer. 
Yes,  sir.  Q.  Htate  whether  or  not  aald 
liOttua  was  drinking  to  excess  during  tbe 
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two  or  three  weeks  prior  to  21st  day  of 
July.lsao.  A.  I  think  lie  was.  Q.  Did  yoa 
■ee.  daring  that  time,  J.  M.  Maloney  serve 
drinks  to  said  Loftus  wHllst  said  X^of tua 
was  cnder  the  influence  of  liquor?  A.  I 
think  I  have.  Q.  State  whether  ur  not. 
In  your  opinion,  the  said  Loftus  was  ca- 
pable ot  untlerstandinK  the  nature  of  any 
Imporcaot  contract  on  the  21st  day  of 
July,  1880.  A.  1  did  not  see  him  that  day. 
Before  that  be  had  been  drinking  for  two, 
or  three  weekn,  and  1  did  not  think  be 
was,  hardly.  Q.  Wb(>n  was  the  laat  time 
prior  ^o  the  said  2lHt  day  of  July,  1891). 
that  you  saw  M.  W.  Loftus?  A.  Icouldn't 
say  exactly.  It  was  a  day  or  two  before 
the  2l8c  that  I  saw  him.  I  generally  went 
home  on  Friday  or  Saturday.  I  know  It 
was  two  or  three  days  from  the  time  I 
went  home  until  I  came  back,  when  Mr. 
Maloney  told  me  he  had  suldont.  Q.  Was 
Loftus  drunk  when  you  went  home?  A. 
I  did  not  see  him  when  I  first  went  there. 
I  saw  him  later  on  the  snme  day;  that  la, 
the  day  I  came  back.  I  think  It  wsh  the 
next  day  or  the  Hecond  day  I  saw  him. 
Q.  What  was  thecondltionof  Loftuswhen 
yon  went  home,  and  what  had  been  his 
condition  for  two  or  three  weeks  prior  to 
the  sale,  on  the  2lBt  day  of  July,  1S90?  A. 
He  had  been  drinking  quite  some  fur  two 
or  three  weeks  before  the  21t!t  day  of  July, 
1890.  Q.  State  whether  or  not.  In  your 
opinion,  the  mind  of  said  Loftus  was  so 
Impaired  and  weakened  on  the  2lBt  day  of 
.Inly,  1890,  from  continuous  previous  in- 
toxication, as  to  render  him  Incapable  of 
fully  understanding  the  nature  of  an  Im- 
portant contract.  A.  I  don't  think,  hard- 
ly, he  was  flt  for  business  in  tba  shape  he 
had  been  In.  Q.  Did  you  see  Loftus  on  the 
21at  day  of  July,  181)0,  or  any  tinie  hoou 
thereafter?  and,  if  so,  state  whether  or 
not  he  was  under  the  influence  of  liquor 
then.  A.  I  think  I  sawbimeertalnly  with- 
in two  days  thereafter.  Ho  was  not  in 
good  shape  then;  had  been  drinking.  Q. 
Would  you  have  been  wIIHdk  tu  enter  Into 
any  Important  contract  with  said  Loftus 
fur  two  weeks  before  he  bought  out  Mn- 
loney?  A.  Idon't  know  asl  would;  don't 
think  I  would.  Q.  Why  would  you  not? 
A.  I  don't  think  he  was  capable  of  doing 
bnsInesB,  on  account  of  his  drinking.'*  On 
crosa-exauilnution  this  witness  was  asked: 
"Q.  Do  you  think  from  what  you  know  of 
Ur.  Maloney  that  he  is  the  kind  of  man  to 
make  another  drink,  and  then  take  ad- 
vantageof  his  condition  tocheat  bim?  A. 
No,  sir;  I  never  Judged  bim  that  way." 
In  answer  to  other  qaestions,  this  wit- 
ness, Hamilton,  deposes  that  the  appel- 
lant, Luftus,  bad  lieen  drinking  heavily  for 
a  week  or  two  prior  to  the  transaction  In 
qoestion,  and  during  that  time  he  did  not 
consider  him  capable  of  understanding  the 
natoreotany  Important  transaction;  that 
he  never  knew  the  appellee  Maloney  to  en- 
Gonrage  tlie  appellant,  Lioftns,  to  drink; 
and  tbat  the  last  time  be  saw  Loftus  b»- 
fore  the  transaction  In  question  was  some 
two  days  previous  thereto,  and  dlU  not 
see  bim  again  until  some  two  days  subse- 
qoent  to  the  conaummutlon  of  the  con- 
tract. Surely  there  is  norhing  in  all  this 
tbat  reasoBably  tends  to  support  the 
9baixe  Id  tbe  bill  tbat  the  appellee  Induced 


the  appellant  to  drink  and  be  drank,  and 
that  tbe  latter  was  at  tbe  time  of  this 
transaction  dnink»  and  bis  mind  ao  im- 
paired by  bla  then  and  previoua  contloo- 
oQs  drunkenness  tbat  be  was  Incapabla  of 
understanding  tbe  natun  of  .the  transac- 
tion in  question. 

Thomas  McLaughlin,  another  witness 
for  tbe  appellant,  deposes  as  follows: 
"Question.  State  whether  or  not  you  saw 
M.  W.  Loltus  at  any  short  time  previous 
to  the  2lBt  day  of  July,  1H90,  and,  if  ao,> 
where,  and  wbat  was  his  condition, 
whether  sober  or  intoxicated,  when  yon 
saw  tiioi.  Answer.  I.  was  there  within 
three  ilays  prior  to  the  dlosolntion  of  co- 
partnership of  Loftus  &  Maloney.  It 
might  have  been  two  days.  I  am  certain 
ft  was  within  three  days.  Mr,  Loftua  waa 
not  then  drank,  but  Intoxicated.  Q.  How 
often  did  you  see  Loftus  the  two  weeka 
Just  previous  to  tbe  dissolution  of  part- 
nership? A.  Moat  every  day.  Q.  What 
was  hlsgeaernl  condition  durlngthattlme 
as  tn  soberneaa?  A.  Ho  was  not  sober, 
nor  beastly  drunk,— wbat  you  might  call 
helplessly  drunk.  Sometimes  he  was  not 
sober.  Q.  In  your  opinion,  waa  or  not 
bla  mind  at  tbat  time  too  mncb  Impaired 
from  drink  to  enable  bim  to  enter  into  an 
Important  contract  nnderatandingly  ?  A. 
The  last  time  I  saw  him,  three  days  pre- 
vious to  the  dissolution,  his  mind  was  not 
In  any  condition  to  make  a  contract,  but 
his  mind  might  have  been  all  right  when 
the  contract  was  made."  This  Is  tbe  en- 
tire deposition  of  the  witneaa  Thomas  Mc- 
Laughlin. He,  like  tbe  preceding  witness, 
Hamilton,  proves  nothing  to  tbe  purpose. 
He  last  saw  Loftus  three  days  prior  to  the 
transaction  in  question,  and  does  not  pre- 
tend to  know  anything  ot  bis  condition 
three  days  later,  when  the  contract  waa 
consumaiated;  batbeaays  blamindmlgbt 
have  been  all  right  when  the  contract  was 
made. 

Another  witness.  C.  E.  Talroadge,  waa 
Introduced  on  behalf  of  tbe  appellant,  Lof- 
tus, and  he  deposes:  "Question.  Did  yon 
or  not  see  M.  W.  Loftus  frequently  for  the 
two  weeks  prior  to  the  21st  day  of  July. 
1890,  or  before  the  dissolution  of.the  part- 
nership of  Loftus  A  Maloney?  '  Answer. 
Yes.  Q.  State  whether  or  not  Mr.  Loftoa 
was  drinking  to  excess  during  those  two 
weeks.  A.  I  think  he  was.  Q.  State 
whether  or  not.  In  yoar  opinion,  his  mind 
was  so  impaired  and  weakened  from  drlok 
as  to  render  falm,  on  the  21st  day  of  July, 
last,  on  tbe  dissolution  of  the  partnership, 
Incapable  of  fully  underatanding  tbe  na- 
ture of  an  important  contract.  A,  I  know 
he  was  quite  full  of  liquor  at  night.  I  did 
not  see  him  In  the  day.  I  don't  know ;  It 
Is  quite  a  hard  thing  tu  say.  I  am  quite 
sure  the  old  gentleman  was  drinking  quite 
hard.  I  did  not  know  of  any  trouble  be- 
tween bim  aud  Mr.  Ualoney  at  tbat  time. 
It  waa  none  of  my  buslneaa.  Q.  Did  yoo 
consider  Mr.  Loftua  to  ba  In  such  a  frame 
of  mind  as  to  enable  bim  to  transact  Im- 
portant businma  at  tbat  time  or  on  tbe 
Slst  day  ot  July,  or  for  several  days  pri- 
or? A.  I  know  during  that  time  Iconsid- 
ei-ed  him  sober.  Q.  Was  he  on  tbe  21st 
day  of  July,  1890,  th«  day  of  the  dlssolu- 
tlou  of  tbe  partnership,  or  for  several  d&ra 
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prerloas.  In  sncb  a  frame  of  mind  as  to 
render  talm  capable  of  eaterlnfc  voluntarily 
Into  an  Important  contract?  A.  ^Vell,  I 
don't  know  aboat  that.  I  couldn't  tell 
wbat  tbe  man  tbongtat,  or  what  be  was 
tbInkinK  aboat."  After  tbese  coafdBiDff 
and  contradictory  statements,  this  wit- 
ness goes  on  to  say  that  from  wbat  he 
saw  of  Loftas  be  woald  not  bare  trusted 
bim  to  transact  Important  business  for 
blm,  (witness,)  nnd  that  he  (witness) 
wuuld  not  have  entered  into  any  im- 
portant contract  with  Loftus  on  or 
about  tbe  day  of  the  dissolution  ol 
the  partnership  of  Lottos  ft  Malnney. 
Tbe  witness  was  tben  asked:  'Question. 
State  whether,  in  jour  opinion,  Mr.  Lof- 
tns  had  been  In  the  same  frame  of  mind- 
that  is,  lacapable  of  attending  to  Impor- 
tant business— for  several  days  prior  to 
tbe  niRbt  you  have  spoken  of.  Answer.  In 
my  opinion  be  was  not."  This  last  an- 
swer clearly  means.  If  anything,  tfaat  Lot- 
tos, on  tbe  31st  of  July,  1S»0,  the  day  of 
the  contract,  and  for  several  days  prior 
thereto,  was  not  Incapable  of  attending 
to  important  business,  he  bavlng  prevl- 
onsly  stated  that  on  said  2lBt  day  of  July, 
and  for  several  days  prior  thereto,  he  con- 
sidered Loftus  sober.  On  crosa-examina- 
tlon  this  witness  admits  that  he  does  not 
remember  the  day  bf  the  week  on  which 
the  dissolution  of  copartnership  of  Lot- 
tos ft  Maloney  occurred;  yet,  in  answer 
to  the  question,  "Are  yon  absolutely  sure 
that  you  saw  Loftua  on  tbe  night  preced- 
ing the  diRSolotlon ? "  be  answered,  "Yes; 
I  was  there  and  drank  with  him."  Now, 
Itlaeonceded  on' all  bands  that  the  eon- 
tract  and  dissolution  were  eonsummntod 
on  Monday,  tbe  21st  of  July.  1890;  ht>nce 
the  preceding  night  was  Sunday  night  of 
tbe  20th  of  July.  But  when  the  witness,  a 
little  later)  was  asked :  "Were  you  lathe 
bar  thet^nndny  preceding  the  dissolution, 
and,  if  so,  were  yuo  there  In  tbe  evening, 
and  how  long  did  you  stay  If  you  were 
there?  Answer.  I  don't  remember  of  be- 
ing in  theretbat  Sunday,  (j.  Was  Mr.  Lot- 
tos drunk  on  the  Sunday  preceding  the 
dIasolDtlon,  or  do  yon  fall  to  remember? 
A.  I  don't  remember."  And  here  the  dep- 
osition of  this  witness  ends;  audltpruTes, 
If  anything,  much  more  against  than  for 
tbe  appellant,  Loftus.  It  proves  that  on 
tbe  21  St  of  July,  1890,  tbe  day  of  tbe  con- 
tract, and  tor  several  days  prior  thereto. 
Lottos  was  Botwr,  and  capable  of  attend- 
ing to  business. 

Tbe  only  other  witness  who  was  ex- 
amined on  behalf  of  the  plaintiff,  Loftos, 
(appellant  here.)  was  E.  U.  Wells.  Tnis 
witness  manifests  towards  the  appellee 
Maloney  a  rancor  evincing  spite.  If  not 
deep-seated  bate.  This  Is  manliest  from 
Ms  answers  to  the  two  most  Important 
questions  propounded  to  him, — one  on  his 
examination  in  chier,  and  the  other  on  bis 
croBs^xamlnatlon.  On  his  examination 
In  chief,  after  the  osoal  preliminary  ques- 
tions he  was  asked:  "Did  you  see  M.  W. 
Loftns  frequently  for  a  week  or  two  prior 
to  the  2l8t  day  of  July,  1890,  the  day  Ma- 
loney sold  out  to  ].rf]ftus?  And,  If  so, 
state  whether  or  not  he,  Loftus,  had  been 
drinking  to  excess  at  that  time.  Answer. 
I  did,  and  considered  falm.  Lottos,  a  com- 


plete imbecile.  I  don't  think  he  was  com- 
petent to  take  charge  of  anything. "  And 
on  his  cross-examination  he  was  asked, 
"  Do  yoD  regard  Mr.  Maloney  as  a  man 
who  would  mafte  another  drank,  and  then 
cheat  or  swindle  blm?  A.  1*11  tell  yoo.  I 
think  that  Lottos  was  completely  onder 
tbe  Influence  of  liquor,  and  that  he  was 
cheated,  and  that  Mr.  Maloney  was  not 
too  good  a  man  to  do  it.  That  is  my  evi- 
dence, and  you  can  make  the  best  of  It." 
In  other  respects  tbestatemeu  te  of  this  wit- 
ness are  as  Indefinite,  IncoosiHteut,  and  un- 
intelligible as  tbose  of  the  other  witnesses 
on  behalf  of  tbe  apiwllant,  Loftos.  This 
witness.  Wells,  having  stated,  as  above  set 
forth,  that  he  contitdered  Loftus  a  com- 
plete Imbecile,  etc.,  was  examined  further 
as  follows:  "Question.  What  cao^ed  this 
state  of  mind  In  Mr.  Loftus?  Answer. 
Drink,  so  tar  as  I  cuuld  ascertain.  That 
is  tbe  effect  It  has  on  me;'  that  Is,  nu  man 
while  drinking  to  excess  can  attend  to  bus- 
InesH.  Q.  Did  yoo,  dorlng  the  above-men- 
tioned time,  see  Maloney  serve  drinks  to 
Loftos?  A.  I  saw  blm  on  one  occasion 
give  blm  a  drink.  McKey  and  myself  car- 
ried him  to  his  room  on  Sunday,  and  he 
laid  there  as  if  be  was  dead.  Q.  State 
wbetber  or  not  the  Snnday  yon  speak  ol 
was  about  tbe  time  the  said  sale  waa 
made.  A.  It  was  Satorday  tbe  l&th  they 
separated.  It  woe  somewhere  lo  that  lo- 
cality. I  stayed  one  week  after  they  were 
separated.  Q.  Yoo  say  It  was  somewhere 
in  that  locality.  Do  yoo  mean  by  that 
answer  to  say  it  was  the  Sunday  follow- 
ing tbe  19th?  A.  It wassomewhereabout 
that  Immediate  time,  or  for  several  weeks 

f)r1or  to  that  time,  icontdn'tstate  exact- 
ytheiloy.  Q.  Did  yoo  see  Lottos  every 
day  about  that  time,  or  for  several  weeks 
prior  to  that  time?  A.  I  saw  him  pretty 
nearly  every  day  I  was  In  the  boose.  Mr. 
Maloney  generally  had  charge  of  the  bar. 
Loftus  was  not  in  a  condition  to  take 
charge  of  anything. "  Such  is  tbe  entire 
evidence  in  chltf  of  tbe  witness  Wells. 
Now,  observe,  the  witness  had  stated  posi- 
tively that  on  one  'occasion  be  saw  Ma- 
loney give  Loftus  a  drink,  and  that  Mc- 
Eey  and  witness  carried  Loftus  to  bis 
room  on  Sunday, etc.,  bat  hedid  not  state 
wbat  Soodaylt  was;  hence  It  became  nec- 
essary to  settle  the  matter  by  showing 
that  it  was  tbe  Sunday  next  preceding  the 
day  of  tbe  cuntraet,  and  to  that  end  the 
witness  was  asked"  whether  or  not  the 
Sunday  spoken  of  was  abuot  the  time  ttie 
said  sale  was  made,"  but  the  witness  an- 
swered positively,  "It  was  Saturday  the 
19th  they  separated  "  meaning  that  it  was 
on  that  day  chat  thepartnersblpof  Loftus 
ft  Maloney  was  dissolved.  This  threat- 
ened to  overturn  tbe  whole  theory  of  al- 
lied drunkenness  and  Incapacity  of  Lot- 
tos on  tbe  day  of  the  contract,  and  for 
several  days  prior  thereto,  for  no  other 
witness  mentions  any  occasion  on  which 
Loftus  was  absfilutely  drunk.  And  if,  as 
this  witness  had  said,  the  dissolution  oc- 
curred on  Saturday  tbe  19tb  of  July ;  that 
Luftus  was  thea,  and  for  several  days  pre- 
vious, drunk,  and  incapable  of  attending 
to  busluess,— then  thedrunkenness referred 
to,  it  previous  to  Saturday  tbe  19th.  must 
have  been  on  Sunday  tbe  13th  of  July,  or 
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on  some  Sunday  preTlous  thereto,  and 
thna  too  far  In  advance  nf  tbe  date  of  the 
dliWolaUon  of  the  partnership  to  make  It 
an  efficient  factor  In  kItIii?  color  to  tbe  al- 
lied dmnkenness  on  the  d«y  tbecon  tract 
wan  Ronaummated,  and  for  some  days 
prior  thereto.  And  If,  on  the  other  band, 
tbe  Sunday's  dnmkennesfi  referred  to  oc- 
curred on  the  day  uneceedlng  the  transac- 
'tlon  In  queatlon,  or  on  any  eubsequeut 
Sunday,  then,  being  after  the  contract 
vaa  eomuleted,lt  was  wholly  Immaterial. 
In  this  dlJemma.  the  qneetlon  was,  In  a 
more  direct  form,  repented,  and  the  wit- 
ness preuaed  tn  state  whether,  by  his  pre- 
vious answer,  he  meant  to  say  it  was  tbe 
Sunday  following  tbe  Idtb,  and  tbe  wit- 
ness was  no  far  accommodating  as  to  an- 
swer: "It  was  somewhere  about  that  Im- 
mediate time.  I  euuldtt'tstate  exactly  the 
day."  Tet  this  wltneea,  on  his  crosB-ex- 
amlnatloD,  makes  tbe  following  answers 
to  questions  put  to  him:  **QuMtlon.  Yuu 
recognise  the  difficulty  of  remembering 
what  took  place  so  long  ago,  and  do  not 
attempt  to  locate  tbe  day  exactly?  An- 
swer. I  have  the  day  of  separation  on  an 
envelope.  It  was  on  the  19th  of  July.  Q. 
Tou  are  absolutdy  certain  that  the  sepa- 
ration took  place  on  this  day,  are  you? 
A.  Tee,  sir."  So  at  last  this  wltoeea, 
(Wells,)  11  he  proves  anything,  proves  that 
tbe  total  dmnkenness  of  Loftus  referred 
to  by  him  occurred  on  the  Sun  day  succeed- 
ing tbe  day  of  the  contract,  and  has  there- 
fore no  bearing  whatever  on  tbe  question 
Involved. 

This  Is  all  the  evidence  offered  by  the 
plaintiff  below  (the  appellant  here)  to  sus- 
tain the  allegations  of  tbe  bill  that  the  de- 
fendant Maluney  (the  appellee  here)  In- 
duced aud  persuaded  the  appellant,  Lof- 
tns,  to  drink  to  excess,  and  to  be  drnnk 
and  Incapable  of  onderstandlng  the  nature 
<A  an  Important  contract;  and  that  the 
appellant  was,  at  the  Instance  and  by  the 
Inducement  of  the  appellee,  drunk,  and 
bis  mind  so  Impaired  by  drink,  at  tbe  time 
of  entering  Into  the  contract-here  In  ques- 
tion, that  he  did  not  enter  Into  It  under- 
standlngly;  and  that,  therefore,  the  con- 
tract ebould  be  rescinded,  tbe  trust  deed 
ezeeated  by  the  appellant  to  W.  J.  Nelma. 
trastee,  to  secure  to  said  appellee  the  pay- 
ment of  tbe  pnrchase-money  notes  therein 
mentioned,  sboald  be  annoUed,  and  that 
the  appellee  should  beperpetually  enjoined 
from  collecting  said  purchase  money. 

In  turning,  now.  to  th«>  evidence  on  be- 
half of  the  a  ppellee.  It  will  be  seen,  not  only 
that  the  appellant  signally  failed  to  make 
good  the  charges  In  his  bill,  but  that  the 
appellee,  by  an  overwhelming  array  of 
'jncontradlcted  and  highly  satisfactory 
evidence,  actually  disproves  every  material 
allegation  and  charge  contained  In  the 
bill.  Tbe  principal  defendant,  Maloney,  as 
well  as  W.  J.  Nelms,  trustee  In  said  deed, 
was  called  upon  In  tbe  bill  for  anawen 
under  oriltfa.  In  bis  answer  the  appellee 
Ualooey Indignant!}' denies  all  traud.over^ 
ceacblng.  or  anfalr  dealing  in  any  way. 
He  mts  forth  la  detail  and  at  large  all  tbe 
circumstances  leading  opto  tbedlaaolntlon 
of  tbe  firm  of  Loftua  &  Maloney.  He  s&yu 
it  is  entirely  false  that  he  at  any  time  used 
anjr  Inducements  to  Lottus  to  drink  ar- 


dent spirits,  or  to  keep  him  drunk;  that, 
so  far  from  doing  so,  he  at  all  times  used 
every  moral  means  In  his  power  to  restrain 
bis  appetite  for  strong  drink;  that  from 
tbe  80tb  day  of  June,  1890,  when  be  re- 
turned from  a  visit  to  Pennsylvania,  to 
the  time  of  the  diasolutlon  of  tbe  firm  of 
Loftus  ft  Maloney,  he  (Maloney)  never 
saw,  or  In  any  way  knew  of,  the  alleged 
drunkenness  of  Loftna,  and  that,  from  the 
beat  of  his  obaervatlon.  be  cannot  t>eHeve 
that  Loftus  was  drunk  within  the  time 
mentioned,  with  a  single  exception,  wblcli 
was  on  a  Snnday  at  least  two  weeka  be- 
fore anything  was  said  about  a  dlaaolo- 
tion  of  the  firm;  that  on  an  occasion, 
prior  to  reapondent's  said  visit  to  Penn- 
sylvania, In  a  certain  barroom  in  tbe 
town  of  Newport  News,  rsqx^Bdent  re- 
monstrated with  Loftus  In  reference  to  hla 
drauken  condition,  which  was  taken  In 
very  ill  part  by  Loftus:  but  that  on  hla 
return  from  bis  said  vlidt  he  fonnd  such 
marked  Improvement  in  the  habits  of  said 
Loftua  that  he  (respondent)  wan  per- 
suaded that  It  was  due  to  what  be  had 
said  bdore  his  departure,  and  that  tbelr 
mntaal  bo^ess  waa  for  some  time  trans- 
acted without  friction.  Tbe  respondent 
Maloney  tben  proceeds  to  say  that  in  tbe 
conduct  of  the  business  of  tbe  firm  be 
certalned  tbat  there  was  a  large  shortage 
in  tbe  bank  account  of  tbe  firm,  occa- 
sioned, as  be  afterwards  aaeertalned,  by 
Loftus'  having  checked  upon  tbe  fund  to 
pay  his  individual  acenQuta;  that  the  un- 
pleasantness this  occasioned  was  In  n 
manner  obviated  by  tbe  promise  on  the 
part  of  said  Loltns  tbat  hie  fault  should 
not  be  repeated;  but  that  from  that  time 
the  conduct  of  said  Loftua  towards  re- 
spondent was  annoying  and  Irritating  to 
the  last  degree;  and  that  the  reason  of  re- 
spondent's going  to  Loftns,  and  teHlng 
him  that  the  paraienihlp  until  then  exist- 
ing between  then!  moat  be  dissolved,  was 
the  result  of  the  continuation  of  ever-m- 
curring  little  things  rather  than  tbat  of  a 
single  proximate  cause.  And  the  respond- 
ent farther  says  that  the  only  time  any- 
tbitig  was  ever  said  by  talm  to  Loftas  lo 
reference  to  the  dlsaolatlon  of  tbe  Arm  was 
at  the  time  when  the  final  otter  of  aald 
Loftus  was  made,  hia  first  nnd  final  offer 
being  made  in  the  same  conversation,  at 
the  same  place,  on  the  same  day;  and 
that.  In  ao  far  as  the  allegations  In  the 
hill  point  to  a  different  conclusion,  they 
are  false  and  misleading.  That  tbe  con- 
versation-—a  very  short  on&— was,  in 
effect,  this:  "I  told  Mr.Loftus  that  one  or 
tbe  other  of  us  must  get  out  of  the  firm, 
whereupon  he  offered  me  for  my  Interest 
In  the  business  the  amount  which  1  put 
Into  tbe  firm  In  the  outset.  I  refused 
his  offer,  being  persuaded  tbat  It  was  lu- 
adequate,  when,  with  no  intermediate 
offer,  he  offered  me  double  what  I  pat  Into 
the  firm, and  offered  toaMnmealltbedebts 
of  ttie  firm.  **  That,  to  that  offer,  respond- 
ent replied,  **  I  accept."  Tbat  Loftua  re- 
joined, "I  am  very  much  obliged  to  yoo, 
air.  I  have  made  aome  mon^  out  of  yon 
thia  morning."  And  tble  respondent  says 
he  la  certain  that  at  this  time  Loftus  waa 
absolutely  sober,  and  tbat,  immedlatriy 
upon  respondent's  signification  <^  bla  ao- 
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ceptanee  of  the  •Iter,  Loftas  locked  tlie 
books  of  the  flroi  la  the  safe,  and  assumed 
control  ot  tbe  bnsloew;  tbat  Loftos  !«• 
fosed,  however,  to  settle  with  reapondentt 
as  he  sbonld  have  dune,  and  tbat  It  was 
unly  after  respondent  sent  bla  attorney  to 
Loftus,  that  the  latter  agreed  to  arrange 
(or  the  payment  of  tbe  sutu  becoming  dae 
to  respondent  on  account  of  tbe  sale  of 
hie  Interest  In  said  firm  to  said  Loftus; 
that  at  least  five  boars  were  consumed  In 
the  preparation  of  tbe  necesaary  papers; 
and  that,  when  the  eame  were  prepared, 
and  ready  fur  signature,  respondent  and 
Loftus,  with  their  respective  attorueya, 
met  at  the  offlce  of  R.  O.  Bickford,  In  tbe 
town  of  Newport  News,  where  tbe  papers 
were  read,  and.  the  same  proving  satls- 
lActury,  were  signed  by  the  parties,  and 
that  Loftus.  during  this  time,  was  not 
only  not  drunk,  but  bis  appearance  did 
not  Indicate  that  be  bad  been  drinking  at 
all;  that  when  the  sale  waa  concluded, 
and  tbe  papers  signed,  respondent,  trust- 
ing to  the  honesty  of  Loftus  to  make  the 
first  payment  as  he  had  agreed  to  do, 
handed  him  a  roll  of  mnaey  aggregating 
considerably  over  9100,  which  had  come 
Into  Tespondent's  bands  In  the  coorae  of 
tbe  firings  bueluees,  but  that,  after  the 
lapse  of  sereral  days  Loftus  still  neglect- 
ing to  pay  the  amount,  and  by  his  mao- 
ner  and  course  of  action  exciting  respond- 
ent's suBpldons  as  to  the  honest  Inten- 
tions of  Loftus  in  the  premises,  be  (re- 
spondent) Instituted  his  said  action  atlaw 
for  the  recovery  of  said  sum,  from  pro- 
ceeding in  which,  at  the  Instance  of  said 
liOftas,  tbe  respondent  has  been  enjoined. 
And  tbe  respondent  denies  that  said  con- 
tract of  sale  was  unconscionable,  and  says 
tbat  tbe  lot  upon  which  said  business  was 
conducted  baa  Increased  In  value  at  least 
9500  atnee  Its  purcbaae,  and  while  in  the 
bands  ot  said  firm ;  and  that,  from  Its  pe- 
culiar advantages  of  location,  the  prop- 
erty would  readily  command  a  rental  of 
975  per  month,  wblch,  leaving  out  of  ques- 
tion the  stock  and  choses  In  action  as- 
signed, would  yield  a  matterof  15  percent, 
yearly  on  said  purchase.  And  renpundent 
ntterly  and  entirely  denies  that  be  ever  in 
anyway  persuaded  or  Induced  said  Loftna 
todxink;  denies,  further,  tbat  the  mental 
condition  ot  said  Loftus  at  the  time  ot  sale 
was  In  any  way  other  than  normal;  and 
expressly  avers  that,  to  all  appearances, 
the  said  Loftus,  at  the  time  of  tbe  sale, 
was  possessed  of  an  agreeing  mhid,  and 
In  every  way  qnallfled  to  make  a  reason- 
able and  sensible  bargain.  And  be  farther 
says:  "Tour  respondent  expressly,  and 
with  all  force  and  earuestnesi),  avers  that 
in  tbe  transaction  of  all  business  at  any 
time  bad  with  said  Loftus  he  has  acted  in 
all  respects  as  an  honorable  man  sbonld 
do,  and  with  an  entire  absence  of  any  In 
tent  to  defraud  or  overreach,  and  tbat  bis 
eundoct  is  free  from  any  taint  of  fraud, 
dishonesty,  or  Irregularity  of  any  kind 
whatsoever.  Your  respondent  is  amaicd 
at  tbe  averments  In  tbe  complainant's 
bill,  having  never  believed  until  now  that 
any  sentient  human  being  would  ao  _per- 
rert,  misstate,  and  falsify  the  truth."  This 
answer  Is  directly  respoualve  to  tbe  bill, 
and  It  directly  and  apeclAcally  denies  every 


material  allegation  therein  contained.  It 
Is  a  proposition  too  long  and  well  eatab- 
Ushed  to  need  either  argument  or  the  dCa- 
tlon  of  aatborltleB  to  sustain  It  that  to 
uvercome  the  effect  of  such  an  answer  re- 
quires two  witness^,  or  une  witness  and 
strong  coiToborattng  circumstances.  It 
has  already  been  shown,  not  only  that  no 
two  witnesses  sustain  the  material  allega- 
tions In  the  bill,  but  tbat  such  allegatluns* 
are  not  sustained  byany  onewltness;  and, 
as  to  tbe  sarroandlng  circumstances,  they 
all  stand  opposed  to  the  bill.  It  follows, 
therefore,  that,  upon  tbe  bill  and  tbe  evi- 
dence adduced  in  support  thereof,  and  the 
answer  of  the  appellee  Maloney  the  case 
la  clearly  with  sald^appellee.  But  this  ap- 
pellee does  not  rest  his  case  alone  upon 
this  state  ot  facts.  On  the  cootrary,  there 
Is  a  mass  of  clear,  cogent,  and  uncontra- 
dicted testimony,  fully  sustaining  the  an- 
swer ot  the  appellee  Maloney  In  Its  denial 
ot  the  principal  averments  of  the  bill. 

Tbe  defendant  W.  J.  Nelms,  trustee  as 
aforesaid,  who,  as  counsel  for  tbe  appel- 
lant, Loftus,  was  present  at  the  execution 
ot  thecontract,  says:  **  He  knows  noth- 
ing of  the  arrankemeatB  between  the  said 
Ixiftos  and  Maloney  In  r^ard  to  tbe  dis- 
solution of  partnership  antU  Mr.  Loftus 
approached  Mm,  and  reqaested  that  he 
sbuuld  draw  the  papers  necessary  tor  tbe 
dissolution,  saying  tbat  they  had  dis- 
solved, and  mentlunlng  tbe  terms  of  the 
dissolution,  of  said  copartnership;  tbat 
at  tbe  time  this  conTersation  occurred.  In 
respondent's  office,  this  respondent  be- 
lieved tbesald  M.  W.  Loftns  to  be  of  sonnd 
and  agreeing  mind,  and  did  not  notice 
any  peculiarities;  nor  did  he  notice  oi 
observe  that  be  bad  been  drinking  at  all. 
Certainly  this  respondent  would  not  have 
drawn  any  papers  affecting  bis  client's  In- 
terest had  he  lor  one  moment  thought  or 
believed  blm  of  other  than  a  sound  and 
agreeing  mind,  and  perfectly  capable  of 
the  arrangement  or  arrangements  affect- 
ing his  property."  B.  O.  Bickford,  a  wit- 
ness for  the  defense,  was,  as  the  counsel 
of  tbe  appellee  Maloney,  also  present  at 
theexecutlon  of  the  contract.  Hesays: 
"  I  am  attorney  for  tbe  defense  in  thlscase. 
My  flmt  knowledge  of  the  case  dates  from 
the  morning  ot  the  2l8t  ot  July,  1890,  at 
which  time  Mr.  James  M.  Maloney.  thede- 
fendant  in  this  case,  came  to  my  offlce, 
and  asked  me  to  see  Mr.  Matbew  LoftUH, 
tbe  plalotltr.  In  relation  to  a  sale  which 
had  Just  been  arranged  between  them. 
In  consonance  with  this  wish,  I  went  to 
the  business  house  ot  Loftus  &  Maloney, 
where  I  met  Mr.  Loftus.  I  told  blm  that 
Mr.  Maloney  had  told  me  that  they  had 
agreed  to  dissolve  the  copartnerublp  for- 
merly existing  between  them,  and  that  he, 
Loftus,  had  become  tbe  purchaser  of  Ma- 
loney's  Interest  In  tbe  firm,  paying  blm  a 
certain  snm  therefor,  ^nd  agreeing  to  as- 
sume all  tbe  debtsof  tbe  former  firm.  Mr. 
Loftus  sald,*Tes;  I  agreed  to  pay  him 
double  what  be  put  ln,.and  assume  all  the 
debts  of  tbe  firm.'  He  said,  further. '  I  re- 
garded my  offer  and  bis  acceptance  as  a 
sale,  and  consequently  took  and  still  bold 

fossesslon  ot  tbe  property.*   At  this  time 
am  certain  tbat  Mr.  Loftus  was  sober. 
He  added,  further,  that  be  was  ready  to 
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execute  the  proper  papera  at  anytime.  I 
asked  him  what  time  woald  soit  him,  nod 
he  aaid,  *AB  ROOQ  as  I  can  aee  my  attor- 
ney.' The  preparatlOD  of  the  papers,  and 
arranffemftutd  as  to  pa.vmentB,  coasamed 
«t  lenatfiTebonrs.  when  they  were  at 
last  prepared,  Mr.  Loftus  and  his  attor- 
ney. Mr.  Nel/ns,  came  Into  my  office,  meet- 
ing there  Mr.  Maloney  and  myself.  Qalte 
a  little  time  was  there  connumed  In  read- 
ing the  papers  to  both  parties,  when, 
afte;r  the  readlnfc.  the  papers  were  s^ned. 
Hr.  Lottos,  In  the  conTersatlon  hnld  In  my 
office,  said  that  he  would  In  two  or  three 
days  pay  the  sum  of  Ave  hundred  dollars, 
which  wa8  due  as  cash  payment  on  the 
sale,  aa  well  as  the  sum  of  f75,  which  he 
acknowledged  to  be  due  Mr,  Maloney  on 
another  matter.  I  approached  him  aer- 
eral  daya  later  In  regard  to  the  snm  so 
asreed  tu  be  paid,  and,  In  refualng  to  pay, 
his  manner  waa  of  so  doubtful  a  character 
aa  to  raise  my  suspicions,  whereupon  I 
entered  suit  upon  the  amount  from  the 
prosecution  of  which  my  client  has  been 
enjoined.  Tbroughoat  the  whole  conduct 
of  my  business  with  Mr.  Loftus  In  thla 
re&ard,  I  did  not  see  anything  that  looked 
like,  or  In  any  way  savored  of,  drunken- 
ness, or  any  mental  falling  whatsoever. " 
It  Is  proved  by  the  uncontradicted  teatl* 
niony  of  two  witnesses  for  the  defense, 
John  Enrlght.  and  John  Lowry,  that  on 
Sunday  the  20th  of  July,  1890,  the  day  pre- 
ceding the  contract,  there  was  a  meeting 
of  the  Catholics  of  Newport  News  at 
which  mass  waacelebrated.and  that  after 
mass  a  meeting  was  held  to  raise  funds 
with  which  to  erect  a  Catholic  church  In 
said  town;  that  the  appellant,  Loftus, 
was  present  at  the  celebration  of  mass, 
and  also  at  the  meeting  to  raise  fnnds  for 
a  church  building ;  that  he  was  quM  and 
orderly,  and  did  nothing  to  Indicate  in- 
toxication or  Imbecility :  and  that  he  was 
offered  the  office  of  collector  of  the  fond 
to  be  rafaed,  bot  declioed  it.  To  G.  F. 
Hobaon,  another  witness  for  the  driense, 
the  appellant,  Loftna,  In  the  afternoon  of 
the  day  of  the  execution  of  the  contract, 
spoke  eznlttngly  of  the  purchase  by  him 
of  the  Interest  of  Maloney  In  the  firm  of 
Loftns  A  Maloney ;  and  the  witness  aaya 
tbat  Loftns  seemed  to  be  pleased  at  the 
bargain  he  bad  made,  and  aaked  witness 
to  take  a  drink  on  It,  and  that  be  was 
not  drunk.  And,  In  annwer  to  the  ques- 
tion, on  cross-examluitlon,  "Has  not  Mr. 
Loftus  been  a  very  diaslpated  man  since 
youbaveknown  him?"  answered:  "He 
has  not.  He  takes  his  regular  drinks 
every  day,  as  far  as  I  have  seen  him.  The 
old  man  boarded  with  me  for  about  elx 
moDtbn,  commencing  the  preceding  Octo- 
ber, and  I  have  never  seen  him  so  he  could 
not  attend  to  his  buslneEs  yet."  W.  H. 
Webber,  another  witness  for  the  defense,' 
deposes  tbat  he  saw  Loftus  on  the  morn- 
log  of  the  2l8t  of  July,  when  the  sale  of 
Maloney's  Interest  In  the  firm  of  Loftus  & 
Maloney  waa  made  to  Loftua,  and  that 
"fae  was  sober  and  all  rlftbt;"  that  he 
saw  Loftus  a  number  of  tlmcH  during  the 
day;  tbat  he  waa  sober,  and  attending 
to  his  business:  that  he  never  saw  Ma- 
loney urge  or  encourage  Loftus  to  drink ; 
aod  that  witness  waa  at  the  bonse  of  Lof- 


tus &  Maloney  from  FHday  evening  pre- 
vious to  the  transaction  until  the  succeed- 
ing IMesday ;  and  that  Loftna  waa  sober 
during  that  time. 

In  the  face  of  this  onbroken  current  of 
testimony,  it  la  worse  than  idle— It  Is  ab- 
surd and  ridiculous  In  the  extreme  — to 
claim  that  the  contract  sought  to  be 
rescinded  aud  annulled  was  entered  In- 
to hy  the  appellant,  Loftna,  when  he  waa 
drunk,  and  his  mind  so  Impalittd  that  be 
did  not  know  what  be  waa  doing,  and 
that  aoch  dmnkenoees  and  impairment  of 
Intellect  was  Induced  and  procored  by  the 
appellee  Maloney  with  the  fraudulent  pur- 
pose of  getting  the  appellant's  property 
for  a  mere  song.  No  wltneaa  testlfieB  tu 
any  such  fact,  nor  does  any  circumstance 
disclosed  by  the  record  tend  reaaonat>ly  to 
any  such  conclusion. 

The  law  touching  intoxication  as  a  de- 
fense to  contracts  Is  clearly  and  eocclnctly 
stated  In  11  Amer.  &  Eng.  Enc.  Law,  p. 
773,  where  It  Is  said :  "Anexpresscontract 
entered  Into  when  tbe  obligor  Is  In  a  state 
of  Intoxication,  so  as  to  deprive  blm  of 
tbe  exerctae  of  his  oudera  tan  ding.  Is  void- 
able; and  the  party  may  for  that  cause 
avoid  It,  although  the  Intoxication  was 
volnntary,  and  not  procured  through  tbe 
circumvention  of  tbe  other  party."  And 
in  a  note  it  Is  said:  "To  render  the  trana- 
actlon  voidable,  he  who  sets  op  intoxica- 
tion as  a  defense  should  have  been  so  dmok 
aa  to  have  drowned  reuaon,  memory,  and 
Judgment,  and  Impaired  his  mental  facul- 
ties, to  an  extent  tbat  woold  render  him  nun 
compos  mentfotorthe  time  being,  especially 
where  there  is  no  pretense  that  any  per- 
son connected  with  the  transaction  aided 
In  or  procured  his  drunkenneas;"  citing 
Bates  V.  Ball,  72  III.  108;  Blrdaong  v.BIrd- 
song,  2  Bead,  289.  It  Is  not  alone  the  In- 
fluence of  liquor  which  avoids  a  contract, 
but  It  must  be  shown  to  exist  to  sacta  an 
extent  as  to  seriously  impair  the  reason- 
ing faeolUes.  Plcfretc  v.  Sotter,  5  CaL4]2; 
Cavender  v.  Waddlngham,  5  Mo.  App. 
457.  At  tbe  time  of  making  the  contract 
the  party  aeekiug  to  avoid  It  mnst  tiave 
been  In  such  a  state  of  dmnkenneas  as  not 
to  know  what  he  was  doing.  Johns  v. 
Frltchey,  S9  Md.  258.  The  doctrine  of 
these  decisions  rests  upon  tbe  natoral, 
plain,  aud  true  groand  that  the  contract 
of  a  party  non  cumpoa  mentis  Is  without 
the  eusentlal  element  of  an  agreeing  mind, 
and  is  voidable  merely  at  his  option,  and 
capable  of  ratification  by  the  Intoxicated 
party  on  hecnmlng  sober;  and  it  cannot 
be  impeached  by  third  persons,  so  long  as 
the  party  who  was  Intoxicated  acquiesces; 
bot  It  may  be  avoided  by  his  legal  repre- 
sentatives. Wlgglesworth  v.  Steers, IHeo. 
&  M.  70.  But  it  Is  useless  to  discuss  tlie 
principles  applicable  to  intoxication  as  a 
defense  to  contracts,  whereas,  in  tbe  pres- 
ent case,  the  alleged  drunkenness  le  not 
only  not  sustained  hy  proof ,  but  is  actu- 
ally proved  not  to  have  existed;  tbe,  to 
say  the  least,  overwhelming  weight  of 
testimony  being  that  the  appellant  was 
not,  at  the  time  of  the  contract,  dmnb, 
and  Incapable  of  knowing  what  be  was 
doing,  hut  was  sober,  and  his  mental  fac- 
ulties In  no  way  impaired. 

It  Is  contended  on  behalf  of  tbe  appet 
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lant  tbnt  the  contract  was  ont^oDncluna- 
ble.  lo  answer  to  this  It  is  only  neceaaary 
to  say  that  the  uDcootradlcted  testimoDy 
is  tliat  the  proi>erty  la  qaestlon  would 
yield  from  IS  to  22  per  cent,  annoally  In 
rent.  An  inTestment  eapable  of  yieldlnR 
such  a  retarn  cannot  possibly  be  consid- 
ered tbe  result  of  an  aocouscloneble  baiv 
gain. 

It  iB  also  contended  that  the  conrt  be- 
low erred  In  not  dlrectlofc  an  iDsae  ont  o( 
chancery  to  be  tried  by  a  Jnry.  Id  the  ll($bt 
of  the  testimony,  there  was  do  occaHion 
for  such  an  Issue,  and  tbe  trial  court 
would  have  been  snllty  of  srosa  error  had 
It  directed  an  Issue;  the  evidence  belafi; 
clear  and  declslveln favor  of  thedefendant, 
(the  appellee  here,)  and  the  object  of  such 
an  Insue  being  to  aid  and  satisfy  tbe  con- 
science  of  the  chancellor,  where  the  evi- 
dence fa,  as  to  the  fact  to  be  determined, 
so  conflicting:  as  to  make  It  doubtfnl  what 
the  decision  should  be.  Hence  In  Hardloj? 
V.  Handy,  11  Wheat.  108,  Chief  Justice 
Marshall  said  :  "There  seems  to  be,  ordi- 
narily, no  reason  for  the  Intervention  of 
a  Jury  lo  try  an  Issue  ol  fact  in  a  chancery 
cause,  unlesH  the  court  wonld  be  satisfied 
with  the  verdict,  taowover  It  might  be 
found."  See,  also.  Beverley  v.  Walden,  M 
Orat.  where  It  Is  said  that  when  the 
aileKadoDS  ol  the  bill  are  positively  denied 
by  the  answer,  end  the  plalntlB  has  failed 
to  furnish  two  wltuesses,  or  one  witness 
and  stronff  corroborating  clrcamstances 
in  support  of  the  bill.  It  Is  error  in  tbe 
chancellor  to  order  an  Issue." 

For  the  reasons  above  stated,  It  Is  en- 
tirely dear  (1)  that  the  appellant,  Loftna, 
wasnot  drunk  or  otherwise  Incapacitated 
at  the  time  of  the  execution  of  the  con- 
tract; (2J  that  tbe  contract  was  entered 
into  at  the  Instance  ol  Loftus,  and  that 
no  undue  or  improper  conduct  is  imputa- 
ble to  Maloney ;  (3)  tbe  bargain  was  not 
ancouHclonable.  It  follows,  tberriore,  that 
tbe  decision  of  the  court  below  Is  clearly 
right,  and  mast  be  affirmed. 


(112  N.  G.  SIS) 

TTLLBSI  V.  BITENS  et  al. 
<8apx«me  Court  of  North  OaroUna.    Febw  0, 

IfiSa) 

Sale  bt  Administbatok  to  Fat  Dbbts  —  Bight 
OP  Hbir9 — Fraitd. 
In  proceedingB  by  an  admlulatrator  for 
leave  to  sell  land  to  pay  debts  which  tmve  been 
redmsed  to  jodsment.  the  hdra  may  plead  frand 
on  tiie  part  of  the  administrator  In  nnttering  the 
jodgmeot. 

On  rehearing. 

MacRak.J.  a  roorecareful  examination 
of  tbe  record  in-  this  case  than  wasglvenit 
on  tbe  former  hearing  (110  N.  C.  &43. 14  8. 
E.  Bep.  920,)  brings  ns  to  the  couclaslon 
that  the  appellants'  exceptlona  were  snt- 
fielently  definite,  and  should  have  been 
considered.  Without  specifying  each  sep- 
arate esceptlon.  we  remand  tbe  cause, 
that  the  detendnnte  may  be  allowed  to 
contest  the  existence  of  those  alleged  debts 
against  the  estate  on  which  jndgments 
were  taken  against  the  administrator 
since  this  proceeding  was  began  and  while 


It  was  pending.  In  proceedings  ander  the 
act  of  17S4  by  ael.  fa.  against  the  heirs, 
they  might  plead  that  the  Judgment 
against  the  administrator  was  obtained 
by  frand.  Tremble  v.  Jones,8  Murph.  579. 
No  change  In  principle  was  wrought  by 
tbe  act  of  1847,  providing  a  different  and 
less  expensive  procedure  In  ohtalnlng  a 
Judgment  for  the  sale  of  land  fur  assets. 
It  was  held  In  Speer  v.  James,  94  N.  C.  417, 
that  upon  petition  by  administrator  to 
sail  lands  for  assets,  If  tbe  debts  hud  not 
been  reduced  to  Judgment,  the  heir  rotKht 
plead  the  statute  of  llmltatlona,  but  when 
the  debt  had  been  redaced  to  Judgment 
the  heir  Is  bound  by  the  Judgment,  unless 
he  could  show  that  It  was  obtained  by 
fraud  and  coliualoD.  As  wennderstuud  the 
case  presented  to  us,  after  these  proceed- 
ings began  several  Jndgmeuts  were  taken 
before  a  Justice  of  tbe  peace  against  the 
administrator,  thus  ascertaining  debts 
which  the  defendants  say  nre  not  due  and 
owing,  and  which  they  aver  that  the  ad- 
ministrator wrongfully  suffered  to  be 
taken  QBainst  Iilm.  There  can  be  no  rea- 
son why  the  heirs  should  not  be  permitted 
to  contest  the  validity  of  these  judg- 
ments. It  may  be  proper,  however,  to 
make  the  Judgment  creditors  parties.  We 
expresHno  opinion  upon  themerlts.  Jia  to 
Judgments  which  had  been  rendef«d' 
against  the  testatrix  in  her  lifetime,  such 
defenses  only  can  be  made  by  tbe  heirs  as 
would  be  available  to  tbe  Intestate  while 
living.  The  referee  ought  to  have  consid- 
ered all  proper  testimony  offered  before 
him  to  show  that  the  Judgments  were 
fraudulently  or  colluslvely  rendered,  and 
that  tbe  Indebtedness  did  not  exist.  Er- 
ror. Petition  allowed.  Remanded. 


(112  N.  C.  127) 
NORWOOD  et  aL  v.  CNEAIi. 
(Supreme  Contt  of  North  Carolina.    Feb.  9, 
1883.) 

DiSTKIBCTIOM  BT  ADMIXISTBATOB— PROUIBB  TO 

RkVUTO— ESFORCBMFTNT. 

Money  paid  by  an  admiDlstrator  to  one 
supposed  to  be  entitled  as  distributee,  on  prom- 
ise to  refund  should  any  claim  come  a^nst 
the  estate,  can  be  recovered  only  by  the  admin- 
istrator, as  the  promise  was  only  to  him. 

Appeal  from  superior  court,  Wake  eoon- 
ty ;  Connor,  Judge. 

Action  by  M.  V.  Norwood  and  others 
against  C.  G.  O'Neal  to  recover  money 
paid  to  defendant  by  B.  A.  Perry,  as  ad- 
rolnlstratorof  Elizabeth  Perry.  Judgment 
for  plalntitto.  Defendant  appeals.  Re- 
versed. 

Geo.  H.  Snow,  tor  appellant.  W.  N. 
Joaea  and  Buttia  A  Mordeeai,  for  appel- 
lees. 

BuRWELL,  J.  It  appears  from  tbe  case 
on  appeal  that  tbe  administrator  of  one 
mizabeth  Ferry  paid  to  the  defendant  a 
certain  earn  m  mon^f  on  December  27, 
18S7,  thinking  that  he  was  entitled  to  re- 
ceive it  as  a  distributee  of  that  estate. 
His  wile,  a  daughter  of  Elisabeth  Perry, 
bad  died  t>efore  the  death  of  her  mother, 
and  the  plaintiffs  are  his  children.  When 
the  defendant  received  this  money  he  gave 


Digitized  by 


Google 


760 


BOUTHBASTEBK  BEFOBTBB,  YOL.  16. 


the  sdmlnUtriitor  a  receipt  for  the  same 
"Id  full  ul  hiB  Interest  In  said  estate."  In 
wfaleb  taestlpulated  that/'Bhooldanylaw- 
Inl  claim  come  agalniit  uald  estate,"  be 
woold  **  refund  bla  proportionate  nart  of 
said  lawful  claim."  The  promlsu  of  the 
defendant  was  to  the  aamlolstrator  of 
Elisabeth  Perry,  and  no  one  but  bim  or  his 
successor  cun  enforce  that  promise.  The 
money  was  nut  received  by  defendant  an- 
tier  any  agreement,  express  or  implied, 
that  he  would  hold  It  tor  the  plaintiffs. 
On  the  contrary,  It  was  received  expressly 
fur  bis  own  use;  and,  whatever  may  be 
the  rights  of  the  plaintiffs  against  the  ad> 
mlnlstrator,  who  has  failed  to  pay  to  them 
the  money  they  may  be  entitled  to  from 
their  grandmother's  estate.  It  seems  very 
clear  that  th^  have  no  cause  of  action 
against  the  defendant,  and  bis  honor 
should  have  charged  the  Jury,  as  request- 
ed, that  upon  the  evidence  and  the  admls- 
sions  the  plaintiffs  could  notrecorer. 
£rror. 


(m  N.  a  688) 

BABY  T.  REEVES. 
(Bnpzeme  Gonrt  of  North  Cscollns.   Feb.  9^ 

1803.) 

Cotshakts  Runkiko  with  Lahb— What  is— An- 
KcxL  Compensation  fob  Basement — Effbot  or 

ACOBPTANCB  OP  CO;«TETANCB— B3T0PPEL. 

1.  Where  the  conveyance  of  a  risht  of  way 
reaerres  to  the  grantor  an  annual  payment 
therefor,  such  reaerratioa  constitutes  a  cove- 
nant mnDiDS  with  the  land,  and  a  inbsequent 
purchaser  of  the  land  over  which  the  way  was 
granted  has  his  action  for  the  compenaatum  re- 
served. 

2.  Whcve  the  grantee  of  a  ri^t  of  way  ao- 
cepta  and  holds  under  the  conveyance  thereof 
which  reserves  an 'annual  paymoit  thereiEor,  he 
Is  bound  by  the.  terms     the  reservation. 

Appeal  from  superior  court,  Macon  coun- 
ty: HoKB,  Judge. 

Action  by  Joslah  H.  Baby  against  B.K. 
Beeves  to  recover  on  a  covenant  reserving 
to  plaintiff's  grantor  an  annual  payment 
as  compensation  for  a  right  of  way  for  a 
mining  ditch  over  land  of  which  plaintin 
la  now  owner.  Plaintiff  had  Judgment, 
and  defendant  appeals.  Affirmed. 

Jooea  Jk  D&uM,  lor  appellant.  J.  F» 
Ray,  fur  appellee. 

Shephbrd.  C.  J.  It  Is  laid  down  in  Ba- 
con's Abridgment  (volume  8,  letter  8,  tit. 
"Rent")  that,  "as  a  general  rnle,  no  rent 
can  issue  out  of  an  Incorporeal  Inherit- 
ance which  Uea  in  grant,  because  they  are 
Bucb  things  In  their  nature  aa  a  man  can 
never  rec or  to  for  a  distress."  It  Is  also 
stated  by  the  same  author  that  "if  a  leaae 
by  deed  lor  years  of  an  Incorporeal  Inherit- 
ance be  made,  reserving  rent,  such  reserva- 
tion Is  good  by  way  of  contract  to  bind 
leasee;  and.  for  nonperformance,  lesaor 
may  brtng  debt."  So  It  seems  that  in  the 
present  case,  when  the  easement  was 
granted,  reserving  filO  per  year,  it  was 
not  rent,  but  a  covenant,  for  the  nonpay- 
ment of  which  the  grantor  might  have 
Drought  an  action  of  debt. 

Is  this  covenant  a  mere  personal  one,  or 
does  it  run  with  the  land?  We  think  that 
the  plaintiff  grantee  took  the  land  aubject 
to  the  easement,  and,  U  he  interfered  with 


Ita  use,  tbe  grantee  of  the  eaaemsnt  would 
have  an  action  agalnat  bim.  Being  thus 
subject  to  tbe  burden,  he  should,  under  tbe 
circumstances  of  this  case,  share  the  bene- 
fit, and  be  entitled  to  collect  tbe  compen- 
sation. 

As  to  the  other  point,  his  honor  very 
properly  held  tbat,I[  the  defendant  accept- 
ed and  acted  under  the  deed,  he  was 
bound  by  ita  covenants.  Fork  v.  Allen, 
110  N.  C.  183, 14  S.  E.  Rep.  685.  We  alao 
concur  Id  tbe  ruling  tbat  there  waa  evi- 
dence tending  to  Bbow  ancb  acceptance, 
etc.  Affirmed. 


(lU  N.  C.  7tt} 

V.  Cix£  OF  ASHSVnXB. 
(Bnpnme  Oonrt  of  North  Oardlna.    Fab.  ^ 

CONTBUOTOBT  NSOUOBXCS— ^DEDSir  Or  FBOOV^ 

iNSTKOOTIOira. 

Under  Acts  1887,  e.  88.  providing  that 
contributory  negligence,  when  relied  m  as  a  de- 
fense in  actions  for  defendant's  negligence,  riiall 
he  alleged  and  proven,  there  can  be  no  presnmp- 
tl(m  of  contributory  negligence;  and  it  is  error, 
therefore,  even  though  defendant  offers  no  evi- 
doice,  to  charge  that  the  burden  Is  on  plaintiff 
to  prove  hltrmelf  free  from  such  negligence. 

Appeal  from  superior  court.  Buncombe 
couDty;  John  Orat  Bvnum,  Judge. 

Action  by  M.  A.  Jordan  against  tbe  dty 
of  AsbeviHe.  Judgment  for  defendant. 
Plaintiff  appeals.  Reversed. 

The  plaintiff  seeks  to  recovw  damages 
on  account  of  injuries  anatatned  by  her  In 
stepping  Into  a  hole  In  a  sidewalk  of  de- 
fendant city,  alleged  to  have  resulted  from 
the  negligence. of  defendant  city,  In  Ita  fall- 
ureto  keep  thosldewatkin  repair.  Tbe  de- 
fendantdeniedthatthPBidewalk  was  In  an 
nusafe  cundltiun,  and  that  tbe  plain  tiff  was 
injured  through  Us  negligence,  and  allAged 
that  the  plaintiff,  by  her  own  negligence, 
contributed  to  her  Injury.  The  plaintiff 
also  alleged  that  it  was  the  duty  of  the 
city  to  keep  the  sidewalks  in  repair.  Tbe 
plaintiff  appealed  from  tbe  Judgment  ren- 
dered. 

W,  W.  Jonea  and  F.  A.  Sundley,  for  ap- 
pellant. Cobb  A  AferWoioo,  for  appellee. 

MacRab,  J.  Withont  ronslderlog  the 
exceptions  of  tbe  plaintiff  seriaUat^  up- 
on a  careful  consideration  of  the  charge  of 
his  honor,  and  tbe  exceptions  specially 
directed  to  some  portions  thereof,  and 
not  the  first  exception,  which  is  too  gener- 
al, we  are  forced  to  the  conelaalon  that 
the  plaintiff  has  Just  cause  ctf  exception, 
that  the  Jury  was  Instructed  tbat  the 
burden  waa  upon  the  plaintUf  to  show 
that  she  herself  was  not  guilty  of  negli- 
gence. It  Is  true  that  the  defendant  of- 
fered no  testimony,  and  that  notwith- 
standing, by  the  act  of  1887,  c.  88,  it  Is  pro- 
vided "  thst  In  all  actions  to  recover  dam- 
ages by  reason  of  the  negligence  of  tbe  de- 
fendant, where  contributory  negligence 
is  relied  upon  aea  defense,  It  shall  be  set  up 
In  the  answer  and  proved  on  the  trial." 
yet  If  the  platntlffsown  testimony,  offered 
for  tbe  purpose  of  showing  negligence  on 
the  part  of  tlie  defendant,  proved  also  con- 
tributory ninsllgence  on  her  part  as  the 
proximate  cause  <tf  tbe  Injury,  tbe  defend- 
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BDt  mlgbt  have  relied  upon  the  plaintiff's 
evidence,  and  Introdnced  noDObyway-oI 
defense.  4  Walt.  Act.  &  Def.  720,  aad  cases 
cited.  Bat  the  plalntiH  was  entitled  to 
bave  the  Instrnctlons  sep^ratelr  fflveu  up- 
on the  two  Issues.  BiH  hoDor  atatea  the 
propoaltlon  attbeontset:  "The  plaintiff 
claims  that  she  han  beeo  Injured  by  the 
negUsence  of  the  defendant,  and  tbebnrden 
iBon  her  to  show  by  a  preponderance  of  the 
evidence  that  fact,  and  the  following  fact, 
that  she  herself  was  not  guilty  of  neglt- 
srence."  And,  white  the  law  of  negligence 
bearlug  upon  this  case  Is  well  stated,  yet 
from  time  to  time,  in  hlu  InstructlouH  up- 
on the  first  l8«ae,  he  repeats  the  proposi- 
tion that  It  watt  lacorabent  upon  her  to 
show  that  she  was  Injured  not  by  her 
own  negligence.  We  think  that  he  ought 
to  have  Inatructed  the  Jury  that  upon 
the  tMtlmuny,  11  believed  by  them,  they 
should  respond  to  the  first  Issue  In  the 
afflrroatlTe:  For  the  testimony  shows  that 
the  sidewalk  upon  a  public  street  In  Asbe- 
vlUe  was  not  In  the  condition  In  which  It 
should  have  been  kept  by  defendant,  with 
due  regard  to  the  safety  of  the  public,  and 
that  the  plaintiff  was  Injured  by  stepping 
Dpoo  a  rotten  plank,  or  into  a  bole  caused 
by  the  decay  of  a  plank.  Several  witnesses 
testified  to  its  unsafe  condition,  and  to 
the  continuance  thereof  for  a  long  time. 
Hts  honor  properly  charired  the  Jury  as  to 
notice  to  defendant  of  the  defect  In  the 
sidewalk.  Cpon  the  first  issue  a  prima 
i/ic/e  case  was  made  of  negligence 'of  de- 
fendant, and  consequent  Injury  to  plain- 
tiff; for  It  is  plain  that  but  for  the  delect 
the  accident  would  nut  have  occurred. 
Batthelnstructlonsnpon  the  first  and  sec- 
ond Issnes  were  so  blendecl  that  It  could 
not  have  been  expected  of  the  Jury,  how- 
ever Intelligent,  to  bave  drawn  the  dis- 
tinction whlcli  they  were  required  to  do 
In  passing  upon  the  distinct  Issues.  On- 
der  onr  statuto  there  Is  no  presamptloa 
that  the  plaintiff  contributed  tu  the  In- 
jury by  her  own  negligence.  By  placing 
the  burden  upon  her,  the  conditions  were 
changed,  and  It  was  necessary  that  she 
should  oDererldence  that  she  was  not  neg- 
llgent.  In  the  fuce  of  the  statute.  If  upon 
her  own  testimony,  and  that  of  her  wit- 
nesses, thejury  were  left  in  doubt  whether 
ahe  were  negligent  or  not,  they  must  bave 
found  agafnflt  her,  whereas  the  rale  Is  to 
the  contrary.  The  defendant  offered  no 
testimony.  fTnlfSS  the  Jury  were  satisfied 
by  the  evidence  offered  by  the  plaintiff 
that  she  bad  contrit>uted  to  her  own  In- 
jury, and  that  this  neicllgence  of  hers  was 
the  proximate  cause,  they  staoald  have  re- 
sponded to  the  second  Issue  in  ber  favor. 
It  win  not  be  necessary  fur  us  to  examine 
rorther  Into  the  exceptions.  There  Is  er- 
ror, and  a  new  trial  Is  awarded. 


nil  N.  c  m) 

GULP  at  nx.  V.  STANFOBD  et  si. 
OSiqweme  Ooort  of  North  ^Carolina.  Fab^  9, 
1898.) 

OUAXDIAIT  — '  WaKT  «V  DlLIQBKOB  IV  CoiXKCTlITO 

Est  AT  R. 

Where  the  Kuardian  accepts  tar  hia 
w&rds  an  amount  less  than  they  are  entitled  to 
noeive  from  a  fund,  without  seeking  to  ascer- 


tain the  true  amount  other  than  by  asklne  ooim- 
sel  for  the  paxtr  from  whom  the  fond  u  pay- 
able, he  ia  Bable  to  the  wards  ftv  the  amount 
not  ooUeeted. 

Appeal  fromsuperiorcourt.Mecklenbnrg 
county;  Gbavbb,  Judge. 

Action  by  James  W.  Culp  and  Mollis  J. 
Cnlp,  bis  wife,  agalnat  C.  L.  Stanford, 
guardian  of  plalntlB  MolUe  J.»  and  others, 
to  recover  a  balance  due  on  a  legacy  un- 
der the  will  of  Thomas  Bussell,  deceased. 
Defendants  had  lodgment,  ond  plaintiffs 
appeal.  Bevemed. 

P.  D.  Walker,  for  appellants.  E.  T.  Gan- 
aeter  and  Joaea  A  Tillettt  for  appellees. 

Ci^ABK.  J.  The  defendant  guardian 
should  have  collected  for  his  wards  two 
thirds  of  the  fund.  Culpv.  Lee,  108  N.  G. 
(t75,  14  S.  E.  Bep.  74.  Instead  tbei^ol.  he 
collected  only  one  third.  In  Harris  v. 
Harrison,  78  N.  C.  211, It  Is  said :  "Both  by 
statute  and  the  dpcislons  of  the  courts 
*  *  *  the  guardian  shall  endeavor  to 
collect  by  all  lawful  means  his  ward's  es- 
tate, upon  pain  of  being  liable  If  he  neg- 
lect." It  Is  doubtful,  to  say  the  least,  if 
the  advice  of  counsd  conld  be  a  defense 
where  the  la  w  In  favor  of  the  ward's  right 
to  the  fund  had  been  so  dearly  settled  by 
the  authorities,  (cited  in  Gulp  v.  Lee,  su- 
pra,) and  the  amount  collected  was  only 
one  half  of  that  due  the  wards,  since  the 
construction  of  the  court  could  have  been 
readily  bad,  and  would  have  been  full  pro- 
tection. Freeman  v.  Cook,  41  N.  C.  877; 
Batts  V.  WInstead,  77  N.  C.  238;  Bonltou 
v.Beard,8I)eaex,M.  A  O.  608.  In  the  lat- 
ter case  It  was  held  that  the  defendant, 
who  made  an  error  in  the  distribution  of 
the  funds  of  the  residuary  estate,  could 
not  defend  himself  by  reason  of  having 
acted  upon  the  advice  of  two  eminent 
counsel  of  the  chancery  bar.  Toelmllar 
purport  Is  Wade  v.  Dick,  S6  K.  G.  81S. 
Luton  V.  Wilcox,  83  N.  C.  20;  State  v. 
Morrison,  68  N.  C.  162,— and  other  casra 
cited  by  defendant,  were  instances  where 
tbe  facts  were  doubtful,  or  the  chances  of 
recovery  uncertain,  by  reason  of  the  Insol- 
vency of  the  defendant.  In  those  cases, 
when  the  fiduciary  uses  his  best  Judgment, 
and  acts  upon  tbe  advice  of  good  counsel, 
be  will  not  be  held  liable  If  tbe  eveut 
should  show  be  might  have  recovered 
more.  But  In.  the  present  case  there  Is 
simply  a  proposition  of  law,  which  he 
could  have  submitted  to  the  court.  We 
would  not  be  understood  as  holding  that 
a  fiduciary  should  litigate  every  legal 
qaestloa  arising.  In  the  majority  of  in- 
stances the  advice  of  counsel  will  correctly 
settle  tbe  matter.  There  are  others  so 
doubtful,  or  so  contingent  upon  doubtful 
and  unsettled  facts,  or  tbe  amount  Is  so 
small,  that  he  should  compromise  tbe 
matter.  But  the  present  was  not  a  com- 
promise. If  It  be  conceded  that  the  guard- 
Ian  would  bave  been  relieved  if  he  had 
acted  upon  the  advice  of  counsel,  still  he 
did  not  show  reasonable  care  In  this  case. 
He  did  not  apply  to  bis  own  lawyer,  nor 
seek  out  counsel,  and  lay  the  case  before 
him.  When  the  fund  was  ready  to  be  paid 
over,  he  simply,  according  to  his  evidence, 
asked  the  counsel  of  tbe  party  paying  It 
over  what  part  thereof  was  coming  U' 
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hlB  wards,  and  claims  tfaat  be  paid  fire 
dollars  for  the  reply.  The  coousel  blmself 
■ays  be  bas  no  recollection  of  belns  a«be<1 
any  qneatlGD  by  tbe  guardian,  and  was 
not  paid  any  tee.  Thoagh  the  counsel  was 
a  gentleman  of  recognized  eminence  in  tbe 
profession,  tbe  opinion  (11  given)  seems  to 
bare  been  a  reply  made  witbout  delibera- 
tion or  reference  to  the  authorities,  to  one 
who  was  not  bis  client,  and  lor  which  be 
says  be  was  not  paid.  The  advice.  II  giv- 
en, seems  to  have  been  offhand,  and  what 
Is  known  In  the  profession  as  a''hurBe- 
back  opinion."  It  was  negligence  in  the 
defendant  to  surrender  one  half  of  the 
fund  which  he  should  have  collected,  with- 
out more  care,  deliberation,  or  thought 
given  to  the  subject  than  this  evidence 
discloses.  Tbe  party  paying  overthe  tnnd 
waa  solvent,  and  there  was  no  snch  donbt 
as  to  either  the  law  or  the  facts  as  called 
for  a  compromise.  There  was.  In  fact,  no 
compromise.  The  guardian  simply,  care- 
lessly, and  without  deliberation,  and  at 
the  most  upon  tbe  hasty  opinion  of  coun- 
sel till  then  employed  by  the  debtor,  not 
by  himself,  accepted  halt  the  sum  be 
snonid  taave  collected.  He  is  responsible 
for  his  waot  ot  dne  care.  Error, 

BmtWBLL,  J.,  Having  been  of  eonnael, 
did  nut  alt.   

ai2  N.  C.  TBfl) 

IflLLXat  at'  aL  v.  CITY  OF  ASHETIUJB}. 
(No.  468.) 

(Supreme  Oooit  of  North  ORrollna.  Feb.  9, 
1883.) 

Mvnioipal  Corporations  —  Wideniko  Streets — 

CoMDBHKATIoa  PbOCEKDISOS— EviDBNCS— DaM- 
AOBS  — ISTBRBaT  OV  OtTNBKS  —  LlFB  GiSTATB  — 

Kbuaindbk— Kbpekbncu  to  Dbtbuuinb  Valuk. 

1.  Where,  qd  trial  of  an  appeal  from  an  as- 
•eumeat  of  damages  in  condemnation  proceed- 
ings institnted  by  a  dtr  for  the  porpoae  of 
wldeQing;  streets,  a  map  or  plan  of  the  dtJ 

in  evidence  without  objectlMi,  it  Is  not  error  to 
permit  a  witness  to  testis  -irtth  reforence  to 
•ndt  plan. 

2.  Where  defendant  admits  that  platntlfrs' 
ancestw  died  Belsed  in  fee  mmple  of  the  land 
condemned ;  that  his  will,  which  waa  in  evi- 
dence withODt  objection,  had  been  constmed 
by  the  supreme  court  as  devising  the  same  for 
life  to  one  of  plaintiffs,  and  that  the  other  plain- 
tifFs  are  her  children,— it  is  estf^ed  to  deny 
that  title  to  the  land  Is  In  them  or  stmie  of 
them. 

8.  Where  the  Jaiy  returns  special  Terdicts, 
showing  the  total  amount  to  which  plaintiffs 
are  entitled,  defendant  has  no  right  to  except 
to  an  order  sending  the  case  to  a  referee  to 
determine  how  the  mon^  shall  be  divided 
between  pllUntiffs,  ilnee  It  Is  not  concerned 
therein. 

4.  An  Ittstnietloa  titat  the  Jnry  should  al- 
low Interest  on  snch  snm  as  tb^  assessed  as 
damages,  from  the  time  it  was  condemned,  hut 
should  take  Into  coosideratioa  the  use  made  of, 
and  ben^t  received  by  plaintiffs  from,  the 
land  since  such  date  against  the  damages.  Is 
not  erroneous. 

6.  It  appeared  that  the  land  was  cond«niied 
ioT  to  the  enactment  of  Priv.  Acts  18QX,  a. 
'C,  {  16,  providiog  that  In  condemnation  pro- 
_  eoinn  all  benefits  to  the  owner  i^all  be  con- 
^dered,  and  that  the  trial  in  the  superior  court 
was  ^ce  each  act  was  passed,  add,  that  it 
was  error  to  instmot  the  jury  that  the  benefits 
assessed  must  be  only  those  'Vhlch  are  v»> 


dal  to  the  onmer,  and  not  «n<dl  as  he  shares 
In  common  with  other  perstms;"  since  such 
statute  Is  remedial  <Hily,  and  applies  to  prior 
as  wdl  ss  snhaeQueot  aasessments. 

Appeal  from  superior  court.  Buncombe 
county;  J.  H.  Mrrriuon,  Judge. 

Two  proceedings  Instituted  bytbeeSty 
of  Asheville  to  condemn  land  for  Its  use  in 
widening  Main  and  Pnlliam  streets.  From 
a  lodgment  In  favor  of  Eliiabetb  A. 
Hmltli.  O.  H.  Miller.  Lola  R.  Miller.  Jnhu 
Henry  Ondger.andC.H.  Miller,  as  goard- 
lan  of  the  heirs  of  Mrs.  Stepp.  the  city 
of  Asheville  appeals.  Reversed. 

To  tbe  original  proceedings  only  Elisa- 
beth A.  Hmlth  was  a  party.  From  the  as- 
sesitment  by  tbe  city  marshal's  Jury  she 
and  tbe  other  persons  named  appealed  to 
tbe  superior  conrt.  where,  by  conseot, 
the  above-named  persona,  who  had  not 
theretofore  been  parties,  were  niadu  par- 
ties. Thereafter  the  two  pn^ceedlngs 
were  consolidated,  the  action  being  en- 
titled by  the  persons  above  named  as 
plaintiffs  and  tbe  city  of  AabevlUi;  as  de- 
fendant. 

On  tbe  trial  the  eonrt  submitted  to  tbe 
lory  the  following  lasaea.  to  wit:  (I) 
What  damages.  If  any.  have  been  done  to 

the  property  by  the  proposed  Improve- 
ments of  Main  and  Pnlilam  streets?  (2) 
What  special  benefit,  advantage,  and  en- 
hanced value  have  been  caused  to  the 
property  by  the  pruptmed  Improvement? 
C.  H.  Miller,  one  of  the  plalbtiffa  In  tbU 
cause,  was  Introduced  aa  a  witneaa.  and 
wan  allowed  to  testify,  agalust  defend- 
nnt's  objection,  that  tbe  street  to  be  wid- 
ened was  originally  24  feet  wide  from  end 
to  end;  that  Mala  street  front  of  entire 
property  wai*  384  feet,  which  gav**  15  build- 
ing lots  of  25  feet  front  each  and  Sfieet  uver: 
that  the  16  feet  taken  off  of  It  to  widen 
said  street,  if  it  had  been  left  on,  would 
have  left  Main  street  with  400  feet  front, 
and  glTen  16  building  lots  of  25  Teet  ecich  ; 
that  tbe  effect  ol  taking  off  the  16  feet  was 
to  destroy  one  bulIdUig  lot  of  25  feet, 
frcntlng  on  Main  street,  leaving  only  9 
feet.  That  the  plan  -fur  improving  t!ie 
place  wan  adopted  before  the  16  feet  were 
condemned  by  iSie  city.  Tbcie  waa  a  map 
8ho'-7lng  how  the  entire  lot  bad  been  sur- 
veyed and  divided  Into  building  lots.  It 
had  been  Introduced  at  the  begionlng  of 
tbe  trial  witbout  objection,  an<l  used  by 
the  wltnesHes  who  had  testified  previoas 
to  this  witneiM.  Tbe  defendant  Intro- 
duced in  evidence  tbe  will  of  J.  M.  Smith,  as 
regnlariy  probated  and  recorded,  and  ad- 
uiltted  that  James  M.  Kmlth  died  seised  In 
fee  simple  of  tbe  land;  that  the  property 
was  devised  to  his  daughter,  Elisabeth 
Smith,  for  life;  that  the  plaintiff,  Lnia  R. 
Miller,  John  Henry  Qndger.  and  Mrs. 
Stepp  were  her  children;  and  that  tht  will 
of  James  M.  Smith  had  been  construed  in 
the  case  of  Ex  parte  Miller,  90  N.  O.  625. 

The  defendant  asked  the  court  tucharge 
the  Jury  aafonowa:  "(3)  Thattbeother 
plaintiffs  (C.  U.  MHler,  Lula  B.  Miller,  his 
wife,  John  H«nry  Gudger.and  the  helm  at 
law  of  Mrs.  Btepp,  by  their  guardian.  C. 
H.Miller) have  shown  no  title  to  the  land. 
(4)  That  according  to  the  evidence  thB 
Jary  could  estimate  no  damages  except 
to  the  life  estate  of  Mrs.  Smith,   (fr)  That 
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then  !b  no  aTtdenee  u  to  Mtft.  Bmltb'a 
age,  and  no  eirldeoce  \iy  wblcb  to  aid  tbe 
]ary  In  estlmatloK  tbe  value  of  or  dambge 
to  the  eafd  Mrs.  SraUb'e  life  estate.  (6) 
That  tbe  burden  and  duty  of  ebowing 
what  the  life  estate  of  Mrd.  Smith  U  rests 
upon  tbe  plaintiffs,  and  thut  If  she  or  tbey 
have  tailed  to  show  yon  sncb  evldeuce  as 
to  enable  yon  to  esldmate  the  valne  of  her 
life  estate,  then  yuu  cannot  estimate  It, 
and  cannot  ascertain  tbe  damages,  nnr 
give  an.T  to  her  for  the  taking  of  said 
land.  (7)  That  none  of  the  plaintiffs  are 
entitled  to  recover  any  damages  in  this 
canse.  (8)  That  In  considering  damages 
In  tbla  case  the  rents  received  by  the  plain- 
tlffa  from  the  condemnation  in  1887  till  the 
bouse  was  torn  away,  in  1890,  shontd  be 
an  offset  against  said  damages.  If  you 
shoQld  And  there  have  becu  any  such." 
The  court  declined  to  charge  the  jury  as 
requested  by  defendant,  and  tbe  defendant 
excepted.  Xlut  the  court  lastrueted  the 
lory  that  they  should  allow  Intei'est  upon 
such  snm  as  they  assessed  as  damages  to 
the  property.  If  they  assessed  any,  bgt 
sfaoald 'also  take  Into  consideration  the  use 
made  of,  and  benefit  received  by  plaintiffs 
from,  the  land  after  it  was  cundemned, 
against  tbe  daoiagea.  Tbe  court  charged 
the  Jury  (plaintiffs' Instrnctlon  1)  as  fol- 
lows, aruong  other  things:  "And  most  be 
for  those  beneQts  only  which  are  special 
to  tbe  owner,  and  nut  snch  as  be  shares 
in  common  wltb  other  persons."  Tbe  de- 
fendant excepted.  The  court,  at  request 
of  defendant  city,  charged  tbe  jury  that 
It  appeared  from  the  evidence  that  tbe 
land  taKen  by  defendant  Is  a  small  por- 
tion of  a  large  and  considerable  block  or 
tract  of  land,  and  that,  therefore,  in  es- 
timating the  damages,  yon  must  take  in- 
to yoar  consideration  the  whole  tract  or 
block,  and  not  confine  yourselves  to  tbe 
value  t»f  the  land  actually  taken,  and  say 
what  tbe  damage  to  tbe  whole  block  Is  by 
sucb  taking:  that  the  value  of  the  land 
taken  Is  not  the  measure  of  damage.  The 
jury  responded  to  tbe  Issues  submitted  as 
follows:  To  the  first  $3,900;  tothesecond, 
92,400,  Tbe  court  thereupon  raa'de  an  or- 
der referring  the  case  to  a  referee,  against 
the  objections  of  botb  parties,  to  deter- 
mine tbe  matters  stated  In  bis  report, 
which  Is  as  follows: 

"Under  and  pursiiant  to  an  order  made, 
referring  the  following  propositions  to 
me,  to  wit:  (1)  What  Is  tbe  true  condl- 
doii  of  the  title  to  the  said  land?  (3) 
Wbat  portions  of  the  said  fifteen  hundred 
■hall  be  paid  to  the  said  Elizabeth  A. 
Smith,  tbe  life  tenanc?  (3)  Who,  and  in 
what  proportions,  are  entitled  to  tbe  re- 
mainder of  the  said  fifteen  bundrod  dol- 
lars? (4)  Any  other  Informutlon  perti- 
nent to  the  question  nf  how  said  moneys 
shall  be  paid  out.^I  beg  to  report  as  fol- 
lows: 

"1.  As  to  the  first  propositlun,  I  find 
that  Mrs.  Elisabeth  A.  Smith  is  tbe 
owner  of  a  life  estate  In  said  land,  under 
the  wUl  of  James  M.  Smith,  her  father, 
made  in  1866,  and  proved  at  July  2,  1856, 
of  Buncgmbe  county  court,  tbe  claim  re- 
lating to  tbe  land  In  controversy  being  as 
followa:  *To  Elisabeth  A.,  wife  of  J.  H. 
Gudger,  (now  EUsalietfa  A.  Smith,)  to  her 


sole  and  separate  aee  and  benefit  for  and 
during  her  natural  life*  with  remainder  to 
such  cbfidren  as  sbe  may  leave  her  surviv- 
ing, and  those  representing  tbe  interest  of 
any  that  may  die  leaving  children,'  and 
the  plaintiff  Lula  R.  Miller,  wife  of  C.  H. 
Vliler,  and  J.  H.  Qndger,  arc  tbe  two  chil- 
dren, and  only  ones,  now  living,  of  the 
said  Elizabeth  A.  Smith,  the  li:e  tenant; 
and  plaintiffs  Lula  R.,HattleU..and  Mary 
E.  Stepp,  minors,  are  the  only  surviving 
children  of  Polly  R.,  the  other  child  of  tbe 
life  tenant,  Mrs.  Elisabeth  A.  Smith.  Bat 
I  find  that  the  remainder  as  made  in  said 
will  is  not  a  vested,  but  a  contingent,  re- 
mainder, and  1  cannot,  therefore,  now 
say,  daring  tbe  eontionanee  of  the  life  es- 
tate,  wbat  Interest  tbe  plaintiffs  other 
than  Elizabeth  A.  Smith  bavein  snldland. 

"2.  I  find,  in  answer  to  tbe  second  prop- 
OMltlon,  that  Mrs.  Elizabeth  A.  Smith, 
the  life  tenant,  is  now  62  years  old,  and  In' 
goud  health,  and  that  her  life  estate  In 
said  91,500  is  worth,  in  cash,  9787.63;  her 
expectancy  of  life,  under  tbe  mortuary 
table,  as  set  forth  In  volume  1,  Code  N.  C. 
S 1852,  btdng  12  years  and  9  months. 

**8.  Tbe  third  pruposltlon  I  cannot  an- 
swer more  fully  than  It  isanswered  In  first 
answer  above;  that  Is  to  say,  that  un- 
der tbe  will,  the  remainder  being  a  contin- 
gent one.  It  cannot  be  hscertalned  during 
tbe  life  of  Mrs.  Smith  how  the  remainder 
of  the  91*500  shall  bedivided,  and  to  whom 
It  shall  be  paid. 

"4.  In  answer  to  tbe  toartb  proposi- 
tion referred  tbe  referee  begs  to  euggest  to 
tbe  coui't  tbflt.ln  blsnpinion,  the  difficulty 
as  CO  tbe  distribution  and  ownership  of 
the  $1,500  n>covsred  might  be  obviated  by 
the  court  making  an  order  placlns  the 
$1,600  In  the  bauds  of  tbe  clerk,  or  some 
other  person  appointed  by  the  court  f4>s> 
that  purpose,  and  In  said  order  allowing 
the  life  tenant,  Mrs.  EUsabetb  A.  Smith, 
the  Interest  on  same,  to  be  paid  annually 
during  her  life,  and  the  principal  to  be 
divided  at  her  death,  when  the  owners 
tbereof  can  be  ascertained . " 

Defendant  excepted  to  tbe  report,  speci- 
tylng  error  in  finding  as  eonclnsion  of  law 
or  fact  that  Elisabeth  A.  Smith  is  entitled 
to  recover  of  the  defendant  anything  as 
damages  to  her  life  estate;  failure  to  find 
that  neither  of  plaintiffs  is  entitled  to  re- 
cover; and  failnre  to  find  In  favor  of  de- 
fendant for  $2,4()0,  the  benefits  aHsessed 
by  the  jury.  The  court  overruled  the  ob- 
jections, and  rendered  Judgment  as  fol- 
lows: **  Upon  the  issues  found  by  tbe  jury, 
and  upon  the  report  of  tbe  referee,  wlilcb 
report  Is  filed  herein,  It  is  now  adjudged 
that  the 'plaintiff  Elizabeth  A.  Smith  is  en- 
titled to  bur  life  estate  in  the  sum  of  fifteen 
hundred  dollars,  and  that  she  have  and 
recover  fn>m  the  city  of  Ashevllle  the  sum 
of  seven  hundred  and  elghty-wTen  and  tlH- 
100  dollars,  wltb  Interest  thereon  from  the 

 day  of  August,  1891.  until  paid.  It 

Is  further  adjudged  that  the  remainder  ol 
said  snm  of  fifteen  hundred  dollars,  to  wit, 
seven  hundred  and  twelve  and  37-100  dol- 
lars, be  paid  by  the  defendant,  tbe  city  of 
Ashevllle,  to  J.  L.  Cathey,  clerk  of  tbe  su- 
perior court  for  Buncombe  county,  with 

Interest  thereon  from  the   day  of 

Aagost,  1891,  ontU  paid.  It  Is  further  ad- 
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Jndged  that  the  said  J.  L.  Catbey,  clerk  of 
this  coart.  receive  the  said  sum  of  seven 
bandred  and  twelve  and  U7-1U0  dollars, 
and  that  he  Invest  the  same  tor  tbn  high- 
eat  legal  rate  of  interest  which  be  may  be 
able  to  obtain  therefor,  nntil  sncb  time 
as  it  shall  be  determined  who  may,  be  en- 
titled to  the  same,  when  tbe  same,  with 
tlie  accomulated  Interest  thereon,  shall  be 
paid  to  those  adjudged  to  be  the  owners 
thereof,  to  be  Invested  upon  bond  and 
real-estate  mortgage  or  some  other  good 
and  sufficient  security.  It  la  further  ad- 
judged that  the  city  uf  Ashevflle  pay  the 
costs  of  this  proceeding,  to  be  taxed  by 
tbe  clerk.  Tbu  eansels  retained  torfnr^ 
ther  directtons,  and  until  It  sball  be  deter- 
mined by  the  court  herein  who  Is  entitled 
to  the  said  sum  of  sevun  hundred  and 
twelve  and  87-lOU  dollars."  To  this  Judg- 
ment defendant  excepted,  and  the  errors 
assigned  present  tbequestlonalndlcated  In 
the  foregoing  statement. 

Cobb  A  Merrbnon,  for  appellant.  •  CAm. 
A,  Moon,  for  appellees. 

Clabk,  J.  The  first  exception  of  the  de- 
fendant, which  la  to  the  testimony  of  C. 
H.  Miller,  In  regard  to  the  plan  of  thedty, 
already  In  evidence,  without  exception,  la 
without  merit.  The  defendant,  having 
admitted  that  James  M.  Smith  died  selaed 
In  fee  simple  of  tbe  land;  that  his  will, 
which  was  In  evidence  without  objection, 
had  been  construed  in  Ex  parte  Miller, 
90  N.  C.  625:  and  that  the  ptalDtiffs  were 
the  testator's  daughter  and  grandchildren, 
and  having  Itself  instituted  this  proceed- 
ing to  condemn  tbe  land,— was  estopped 
to  deny  that  the  title  to  the  land  was  In 
the  plalntIRa,  or  some  of  them.  In  what 
proportion  the  damages  tor  the  land 
should  be  divided  among  the  plnintltfs  did 
not  concern  the  defendant.  It  had  no 
right,  therefore,  to  except  to  the  order  of 
reference  made  to  that  end  by  the  court 
after  verdict.  The  verdict  established 
l^e  title  In  the  plaintiffs,  and  tbe  amount 
of  damages  the  defendant  should  pay. 
It  ia  true  that  It  was  held  In  the  case  cited 
that  thereat  estate  devised  by  James  M. 
Smith  could  not  be  sold  tor  partition; 
but  that  was  between  the  parties  them- 
selves, and  on  the  ground  that,  the  remain- 
ders beiuK  (Contingent,  the  parties  entitled 
to  share  therein  could  not  be  ascertained. 
But  that  rule  does  not  apply  as  between 
tbe  sovereign,  or  tbe  party  to  whom  it 
d^egates  the  right  of  eminent  domain, 
and  those  having  an  Interest  In  the  land, 
vested  or  contingent.  When  (as  here)  the 
property  Is  taken  under  the  right  of  emi- 
nent domain,  the  fund  realised  is  snbsti- 
tuted  for  the  realty,  and  is  held  subject 
to  like  charges  and  trusts;  and,  when  lim- 
ited over  on  a  contingent  remainder,  it 
will  be  divided  among  the  parties  entitled 
npou  tbe  happening  of  the  contingency 
Jn  tbe  same  manner  as  the  realty  Itself 
would  have  been  If  It  had  remained  Intact. 
If  this  were  not  so,  It  would  be  easy  to  de- 
feat the  construction  of  railroads,  the 
opening  or  widening  of  streets,  and  tbe 


numerous'otber  Instances  which  In  a  pro- 
gressive community  call  for  tbe  exercise  of 
the  powers  of  ultimate  sovereignty,  the 
right  of  eminent  domain,  by  simply  limit- 
ing or  settling  property  npon  acontlngent 
remainder.  It  would  hamper  the  exercise 
of  the  rlgbt  It  the  remainder-man  coold 
wait  till  some  remote  day,  when  the  dam- 
ages would  be  enhanced  by  the  rise  in  val- 
ues. Tbe  Jury  having  assessed  the  total- 
ity of  the  damages  due  by  the  defendant, 
and  that  it  was  due  to  the  plaintiffs,  the 
defendant  need  not  concern  Itself  as  to  tlie 
division  of  tbe  fund,  or  the  directions  of 
tbe  court  how  the  fund,  or  any  part  there- 
of, shall  be  held  or  divided.  The  requests 
from  the  defendant  to  charge,  numbered 
8,  4,  5,6,7,  were  properly  refused.  The 
charge  substituted  for  the  eighth  prayer 
of  defendant  was  proper.  We  are  of  opin- 
ion, however,  that  there  was  error  In  In- 
structing the  Jnry,  as  requested  by  the 
plaintiffs,  that  tbe  benefits  assessed  must 
be  only  those  **  which  are  special  to  the 
owner,  and  notsnchas  he  shares  In  com- 
mon with  other  persons."  To  this  the  de- 
fendant excepted.  Tbe  rule  laid  down  by 
his  honor  has  been  tbe  settled  ruling  of 
this  court,  but  it  was  expressly  altered,  as 
to  all  coademnatlon  proceedings  Instltnt- 
edin  behalf  of  thedefendant,  by  section  16, 
c.  136,  Priv.  Acts  1881.  It  Is  true  this  was 
enacted  2Sth  Febraaiy,  1891,  after  these 
proceedings  were  began;  bni  tbe  verdict 
asifesslng  the  damages  wasrenderefltfaen^ 
after,  at  August  term,  1S91.  This  Is  mere- 
ly A  change  of  remedy.  Whether  the  de- 
fendant can  reduce  the  damages  by  all  the 
beneflra  accruing  to  the  plaintiffs  or  only 
by  those  benefits  special  to  the  plnlntlffa 
rests  with  the  sovereign  when  it  confers 
the  exercise  of  tbe  right  of  eminent  do- 
main. When,  after  proceedings  begun, 
but  before  the  trial,  the  leglsluture  struck 
out  all  right  to  any  benefits  as  an  offset. 
It  was  held  valid.  Railroad  Co.  v.  Hall. 
67  III.  For  the  same  reason  thepreaent 
act,  which  extends  the  assessment  of  ben- 
efits to  all  received  by  the  landowner.  In- 
stead of  a  restriction  to  the  special  bene- 
fits, la  valid.  All  the  landowner  can  claim 
Is  that  bis  property  »'-nll  not  be  taken  for 
public  utfe  without  compensation.  Com- 
pensation Is  had  when  the  balance  Is 
struck  between  tbe  damagAs  and  benefits 
conferred  on  him  by  the  act  complained 
of.  To  that,  and  that  alone,  he  has  acon- 
stltutional  and  vested  rlgbt.  The  legisla- 
ture, in  conferring  upon  the  corporation 
tbe  exerclfio  of  the  rlgbt  of  eminent  do- 
main, can.  In  Its  discretion,  require  all  the 
benefits,  or  a  specified  part  of  them,  or 
ff>rbtd  any  of  them  to  be  assesaed  as  otf- 
Kcts  against  the  damages.  This  la  a  mat- 
ter which  rests  In  its  grace,  lu  which  nei- 
ther party  has  a  vested  right,  and  aa  to 
which  the  legislature  ran  change  Ita  mind 
always  before  rights  are  settled  and  vest- 
ed  by  a  verdict  and  Judgment.  This  error 
in  no  way  enters  Into  or  affects  the  verdict 
upon  tbe  first  Issue;  therefore  a  partla. 
new  trial  will  be  awarded  as  to  the  ver- 
dict upon  the  second  Issue  only.  Error. 
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UUUBB  ct  al.  T.  OITT  OF  ASHIDVILLEI. 

(No.  468.) 

^opreme  Oourt  of  North  Oarollna.   Feb.  0, 

isas.) 

Kdnioifal  CoapoRinoKa— Widbnino  Stbbitb— 

COHDHItATION  FaOCESDINOB— DaUAOIS— BbNE' 
WTS— lUTlRBST  or  OWKBRS— Life  E8TATS— Re- 
-  MAINDSR — ReFEHBKOK  TO  DETERMINE  VaLUB. 

1.  Wh^,  on  appeal  from  an  asseasment 
ut  a  citT  nnnhal'a  ]iu7  to  the  superior  court, 
in  ooodeoiDation  proceedlnsa  insututed  b7  a 
<ltr  for  tb«  pmpoae  of  wideniiiK  itreeta,  it  ap- 
pear! from  a  -will  in  erldeoee  withoot  exception 
that  one  of  the  daimontz  of  the  iand  oou- 
d^nned  has  a  life  estate  onlr  therein,  a  Judg- 
ment in  favor  of  such  claimant  for  the  ralue  of 
the  life  estate  only  Is  proper,' 

2.  WhOT*  the  jury  returns  special  rerdicts, 
diowlDK  the  total  amonnt  to  which  i^ntitFs 
ftre  oiBtled,  it  is  proper  to  refer  the  case  for 
the  purpose  of  ascertaining  the  portion  of  the 
damages  awarded  to  which  each  claimant  la 
entitled,  since  in  luch  qaestion  the  dty  ia  not 
ooncamed. 

3.  It  appeared  that  the  life  tenant  waa 
then  62  rears  old,  and  in  good  health.  The 
damaged  assessed  b7  the  jury  were  $1,600. 
Btldt  that  a  finding  br  the  referee  that  no-  ex- 
pectanor  waa  12  years  and  9  months,  and  the 
Talue  <a  her  life  estate  In  such  damagea  was 
9787.63, -was  pxopcr. 

4.  A  judgment  direeting  the  balance  of  the 
damages  recovered  to  be  inrested  by  the  derfe 
imtil  the  termination  of  the  life  estate  ia 
proper,  since  it  represents  the  present  ralne 
of  uie  interest  of  the  remainder-men,  and  stands 
in  the  some  c(»idition  as  the  realty  stood,  and 
at  the  expiration  of  the  life  estate  tt  will  be 
divided  as  the  realty  was  directed  by  the  wHI 
to  be  divided. 

5.  It  is  ismmtcrlal  whether  the  court  anb* 
vita  to  the  Jary  the  siogie  issue  as  to  the  dam* 
ages  after  deducting  the  benefits,  or  two  issnes, 
one  as  to  damages,  and  the  other  as  to  ben- 
efits, ajid  then  makes  the  dednctitxi  of  the  lat- 
tar  from  the  focmer  Umsdf. 

Appeal  from  Riiperlur  court.  Buncombe 
tonnty;  J.  H.  Meiruimon,  Jiidgn. 

Twu  proceedings,  Instltoted  by  tbectty 
of  Asbevllle  to  condemD  land  for  its  oae  lu 
widening  Main  Jind  Fnlliam  streets. 
From  a  Judgment  entered  on  the  report  ot 
a  referee  In  favor  ot  Elixabetb  A.Smltb  for 
m  part  of  ttie  money  recovered  as  damages 
for  taking  the  land,  and  ordering  an  )n< 
vestment  of  the  balance  until  the  termina- 
tion of  ber  life  estate,  Elisabeth  A.  Smith, 
C.  H.  Miller.  Lnlu  R.  Miller,  John  Henry 
Gonder,  and  C.  H.  Miller,  as  goardlan  of 
the  belTB  of  Mrs.  8tlpp,  appeal.  Affirmed. 

Ttae  notices  of  appeal  from  the  assess- 
ment of  the  city  marHhal's  Jury  were  as 
follows :  "  You  w  ill  please  take  notice  tha  t 
the  undersigned  have  and  do  now  appeal 
to  tbe  superior  court  ot  Buncombe  rouo- 
iy.  North  Carolina,  from  tbe  report,  re- 
tarn,  and  verdict  of  tbe  Jury  summoned  to 
assessdamagesaud  benefits  because  ol  tbe 
widening  of  Pulliam  street  from  College 
atreet  to  Main  street  to  tbe  uniform  width 
of  forty  [set,  tor  that  (1)  they  are  the 
owners  and  Id  possession  of  all  the  land 

Sring  and  being  on  tbe  north  ot  said  Pul- 
am  street,  from  College  strept  to  Main 
street,  and  tbeir  uamen  are  not  mentioned 
in  tbe  order  of  said  board  ol  aldermen  di- 
recting the  mayor  of  said  city  to  Issne  his 
writ  to  tbe  marshal otsaldcity.command- 
Ing  bim  to  aammon  said  Jnry ;  nor  ar» 


their  names  mentioned  In  the  writ  so  Is- 
sued by  said  mayor.  (2)  The  said  board 
of  aldermen  did  not  try  to  make  any 
agreement  with  them  as  to  tbe  amonnt  of 
damages  consequent  upon  tbe  widening 
of  said  Polliaro  street,  bat  without  the 
knowledge  or  consent  of  tbem,  or  any  ot 
tbem,  and  wltbont  any  notice  to  tbem, 
declared  tbat  It  was  necessary  and  advis- 
able that  said  street  be  widened,  and  or- 
dered said  mayor  to  Issue  said  writ.  (8) 
Tbat  it  does  not  appear  In  tbe  return,  re- 
port, and  verdict  of  anid  Jury  that  they, 
or  any  ot  them,  are  to  be  affected  by  tbe 
widening  ol  said  street.  (4)  That  no  no- 
tice ot  tbe  time  and  place  of  meeting  ot 
said  Jury  for  tbe  purpose  of  asaeselng 
damages  and  benefits  because  ot  tbe  wid* 
euing  of  said  street  was  ever  given  to  any 
ot  them  except  C.  H.  Milter.  (5)  The  said 
jnry  failed  to  find  and  report  In  tbeir  said 
return  tbat  they  are  damaged,  when  In 
fact  and  of  right  said  Joiy  should  have 
found  and  returned  that  tbnr  are  dam- 
aged at  least  five  tboosand  aollars.  (6) 
Yon  will  also  take  notice  that  they  appeal 
to  said  superior  court  of  Buncombe  coun- 
ty trum  tbe  action  of  said  mayor  and  com- 
missiouers  upon  said  return,  and  tor  otbsr 
detects  apparent  on  tbe  record.** 

Tbe  plaintiffs  filed  tbe  following  excep- 
tions to  the  report  of  the  referee:  "The 
plain  tiffs  except  to  tbereport  ol  tbe  referee, 
for  that  (1)  be  finds  tbat  Mrs,  Elisabeth 
A.Smltbls  ttae  owner  of  a  life  estate  In 
Bsid  land.  (2)  Said  referee  had  no  right 
to  take  testimony,  or  consider  tbe  -xame. 
(3)  Said  referee  found  that  Lulu  B.  Miller, 
C.  H.  Miller*  and  J.  H.  Miller  are  not  enti- 
tled to  any  part  ol  tbe  damages  assigned 
against  tbedty.  (4)  Said  referee  finds  tbat 
the  remainder,  after  deducting  tbe  value  of 
Elisabeth  A.  Smith's  alleged  life  estate, 
Bhonld  not  be  paid  to  any  one,  whereas  he 
should  have  found  that  the  entire  amount 
of  damages  should  be  paid  equally  to  the 
plaintiffs." 

Tbe  other  tacts  material  to  this  case  are 
tbe  same  ns  in  tbe  case  of  Miller  t.  City  ot 
AeheTllle,  16  8.  E.  Rep.  762.  wbereln  defend- 
ant*s  appeal  Is  decided. 

Cbna.  A.  Moore,  for  app«ilantB.  Cobb 
<C  MenimoD,  for  appellee. 

Clark,  J.  Tbe  proceedings  were  b^un 
by  tbe  defendant  an  plaintiff,  and  against 
one  of  tbe  plaintiffs  as  defendant,  tbe 
other  plaintiffs  having  alnce  come  In  and 
bem  made  parties  by  consent.  By  some 
means  the  relative  position  of  the  plain- 
tiffs and  defendant  was  changed  when  the 
case  got  Into  the  superior  coort,  but  this 
Is  Immaterial. as  also  are  some  other  tech- 
nical Irregularities,  which  went  waived, 
no  exception  having  been  taken  at  tbe 
time.  As  to  the  first  end  second  excep- 
tions by  the  plaintiffs  to  the  referee's  re- 
port, the  will  of  James  M.  Smith  was  In 
evidence  without  exception,  and  It  ap- 
pears therefrom  (the  same  having  already 
been  conntraed  by  this  court  In  Ex  parte 
Miller,  90  N.  C.  625)  that  the  plaintiff  Eliza- 
beth A.  Smith  pospessed  only  a  lite  estate. 
As  to  ttae  remaining  exceptions,  the  de* 
fendant  was  estopped  to  deny  that  tbe 
title  of  tbe  land  waa  In  ttae  plalntllfa,  botln 
which  of  tbem,  or  la  what  proportion  tbe 
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damages  aeseBsed  Rboald  be  divided  be- 
tvreeo  tbem,  was  a  matter  arlfilag  after 
verdlrt.  TblH  in  no  wise  concerned  tbe 
defendant.  Tbe  report  of  tbe  releree  and 
tbe  jDdffment  of  tbe  court  tbereon  wftre  In 
accordance  with  tbe  construction  placed 
on  tbe  will  Id  £z  parte  MlUcr,  eapra.  Tbe 
valoe  of  tbe  life  estate  was  asseased  as 
provided  by  tbe  Code,  S  1352.  Tbe  balance 
of  tbe  recovery  Is  the  present  valae  of  the 
Interest  of  the  remainder-men.  It  stands 
In  tbe  same  plight  and  condition  as  the 
realty  Itself  stood,  and  upon  tbe  expira- 
tion of  the  life  estate  It  will  be  divided 
amung  the  parties  then  entitled  In  tbe 
manner  provided  by  tbe  will  as  to  the 
realty  for  wbieb  It  has  t>een  substituted. 
The  usaal  manner  of  ascertaining  the 
damaeesisbyestlinatln^;  tbe  damages  and 
benefits,  and  deducting  one  from  theother, 
(Dill.  Mun.  Corp.  §§  624.  625;)  and  this  is 
contemplated  by  tlie  defendant's  charter, 
(Prlv.  Acts  1883.  c.  111.  S  S7.)  Whether  this 
fltaal]  be  done  by  the  Jury  dedotitlng  one 
from  tbe  other^  and  finding  tbe  difference, 
as  their  response  to  a  single  Issue  submit- 
ted as  to  tbe  damages,  or  whether  the 
court  shall  submit,  as  in  the  present  case, 
two  separate  Issues,  one  as  to  the  dam- 
oges,  and  the  other  as  to  tbe  benefits.  Is  a 
niatterof  discretion.  Humphrey  t. Board, 
109  N.  C.  182.  m  S.  Rep.  7U8.  Iteannot 
atrect  the  result,  when  tbe  amount  of 
damages  and  beneflta  have  been  both 
found  by  tbe  Jury,  whether  tbe  mathemat- 
ical operation  of  deducting  one  from  the 
other  Is  made  by  tbe  court  or  tbe  Jury. 
B7  the  terras  of  the  plaintiffs*  notices  of 
appeal  tbe  question  of  benefits,  as  well  as 
damages,  was  expressly  brought  to  tbe 
superior  court  lor  trial.  No  error. 


(112  N.  C.  709) 

ROSEMAN  V.  OAROUNA.  OENT.  R.  00. 

(Snpreme  Court  of  North  GaroUna.  Fdk  0. 

1803.) 

Cabribbt-Bjsotion  or  Passs^toer— iHOLsmirr 

WbATBIR— ISTOIICATlOIf. 

1.  Deceased  was  ejected  from  a  r^lwaj 
train  earl7  in  the  evemng  for  failare  to  pay 
fare,  and  was  found  frozen  tbe  next  loorning. 
It  I4>peared  that  he  was  intoxicated  at  tbe  sta- 
tion where  he  aboard.  The  condnctor 
knew  he  was  under  the  iofluence  of  liquor, 
heard  him  ask  for  food  at  the  railway  eating 
hoiis&  sad  next  saw  him  on  Uie  train,  awake, 
and  declaring  he  had  neither  money  nor  ticket 
When  told  he  mast  get  off,  deceased  rose  and 
got  off  without  assistance.  The  temperature 
at  the  time  was  not  freezing,  althon^  it  got 
colder  before  moroiDg.  The  place  was  near  a 
dwelling,  as  required  bv  Code,  S  1062.  and 
about  halt  a  mile  from  the  station.  Hdd,  that 
tbe  conductor  was  warranted  in  supposing  that 
deceased  was  not  so  Intoxicated  out  that  he 
could  reach  a  place  of  safety,  and  hence  there 
was  no  question  of  the  lailroad's  negligence  tor 
sabmlsrioD  to  a  JaiT* 

2.  Hie  eonduebv  was  not  bound  to  act  on 
the  subseqnent  suggestion  of  a  passenger  as  to 
deceased's  condition,  and  so  st^  the  train  to 
pick  him  up,  or  to  make  ingulries  of  othm  pas- 
sengers In  that  r^nrd. 

Appeal  from  superior  court,  Llneoln 
county;  Btkuh*  Judge. 
Action  byS.  M.Ruseman,  administrator 


of  Robert  Mnrdoek,  deceased,  against  the 
Carolina  Central  Railroad  Company,  to 
recover  damages  for  Degllgeotly  causing 
tbe  expulsion  of  plaintiff's  Intestate  from 
one  of  Its  trains  on  an  Inclement  nlgbt,  and 
while  he  was  In  a  state  of  Intoxication, 
thereby  exposing  blm  to  tbe  Injuries  re- 
sulting In  bis  death.  Judgment  fur  plals- 
tlff.  Defendant  appeals.  Reversed. 

Following  Is  ttasevldence  material  to  an 
understanding  of  tbe  opinion : 

"Plaintiff's  evidence:  L.  L.  Smith:  *1 
knew  Robert  Murdork  In  November,  18S9. 
Was  staying  at  niy  house.  Had  been  more 
than  a  year,-»18  months.  He  had  good 
habits.  Character  good  for  honesty  and 
Industry.  Never  been  drunk  at  my  huase. 
Heard  of  bl9  being  drunk  once.  Was  a 
healthy  man.  Never  missed  a  day  at  raj 
house  on  account  of  sickness.  Was  aboat 
20  years  old.  I  paid  him  910  a  month  and 
board.  1  saw  him  Nuvember  Ittth  a  little 
before  sundown.  He  left  my  house.  Said 
be  was  going  to  Iron  Station.  It  was  a 
veryco1d,bad  evening.  Raining  and  aleet- 
lug.  Night  cold,  rainy,  and  dark.  Be 
saved  bis  money  well.*  Cross-exbmlna- 
tlon:  I  live  near  Stanley's  Creek.  Farm 
and  still.  Decessed  was  a  negro.  He 
worked  on  farm.  I  bad  him  to  wait  on 
people  with  the  liquor.  I  paid  hini  99  or 
910  that  evening.  Don't  know  whether 
he  had  any  more  money.  Had  been  across 
home  before  with  money.  Don't  know  of 
bis  lending  money.  Us  bought  a  cow 
while  with  me,  and  carried  to  bis  father. 
My  place  Is  three  qnarters  of  a  mile  from 
Stanley's  Creek.  I  sent  him  to  sell  whisky, 
after  I  found  blm  to  he  trusty.  I  don't 
know  that  he  measured  any  whisky  that 
day.  Wblsky  locked  up.  My  wife  bad 
key.  Be  felt  his  dram  tbat  evening.  He 
got  a  quart  that  evening.  Uave  away 
half  of  it.  Not  more  than  a  half  hour  from 
time  he  left  me  till  train  time.  He  had  no 
children.  Not  married.  Was  black.  Was 
raised  In  Itlncoln  county.  Told  me  that 
be  had  worked  (or  Rhinebart,  two  mile* 
from  Iron  Station.  Deceased  lived  n«ir 
Rblnehart's.  I  never  sent  blm  around  to 
sell  whisky,  or  to  get  orders  for  whisky.' 
Redirect:  'He  was  In  my  employ.  Said, 
when  he  left,  he  would  be  back  next  even- 
ing/ I.  C.  Dellliiger:  *I  saw  negro  man 
at  my  house  a  t  Iron  Station  nigh  t  of  16tb. 
Saw  him  again  next  day,  dead,  lyloff  fa 
water.  While  passengers  were  eating, 
heard  a  noise,  wwttodonr.  Darky  there 
said  be  wanted  pair  boots.  I  slammed 
door.  My  little  boy  came  lit.  Said  boy 
was  oot  there.  Said  he  would  aboot. 
Was  cursing.  In  a  few  minutes,  saw  boy 
at  window.  When  all  got  through  eat- 
ing, went  out  with  conductor.  Boy  wss 
on  porch.  Asked  blm  what  be  wanted. 
Said  something  to  eat.  I  gave  him  some- 
thing. He  tuld  me  to  get  money  out  of 
his  pocket  to  pay.  Told  blm  did  not 
charge  lilm.  That  last!  sawof  blm.  Wss 
a  wet,  rainy  night.  Poy  was  drinking.* 
Cross-examlnatiuu :  'Don't  think  It  was 
raining  while  eating.  Was  7  p.  u.  Train 
stopped  20  minutes.  Began  raining  la  30 
or  26  minutes  alter  train  Mt.  I  did  not 
know  boy  that  night.  I  said  tocoDdoet* 
or,  while  boy  at  window,  ''That  boy  not 
too  good  to  aboot.**  I  coold  not  ten 
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wtaetber  he  was  curding:  or  not.  When  I 
went  ont,  he  fell  upon  porcb.  When  I 
gave  hoy  aomethlag  to  eat.condactor  bad 
started  to  train.  About  raluuti)  from  time 
conductor  left  till  train  left.  Boy  went 
right  to  train.  Train  on  main  track.  Ride 
track  between  main  track  and  my  bonse. 
Side  track  elevated  11  Incnes.  One  hun- 
dred feet  distant.  No  ligbtR  bnt  what  I 
bad,  and  conductor's.  He  walked  brisk 
when  bedtarttid  to  train.  Sometblns  over 
lOU  people  In  S-4  rollea.  Dirt  road  down  to 
FHilroad.  Deceaned's  body  tonnd  In  direc- 
tion of  olB  father's  home  from  Iron  Sta- 
tion. His  body  Bomethinc  over  100  yards 
from  one  dwelllnjp  house;  200  or  more 
from  another;  another,  one  quarter  mile. 
Houses  are  scattered  around.  Body  little 
over  halt  mile  from  depot.  Houses  reach- 
ing >up  in  direction  uf  body  from  depot, 
within  couple  hondred  yards  of  the  body. 
Body  20  feet  from  railroad  track.  Head 
In  a  loot  ortwu  of  dirt  road.  His  father's 
boQse  2  miles  from  depot.  Body  aboat 
same  distance.  In  going  home  from  sta- 
tion, wouldpouptberoad.  Saw  no  whisky 
on  body.  Found  fS  in  money.  Saw  no 
bruises  on  body.  I  looked  to  see.  Rail- 
road is  level  tor  a  mile.  Embankment  6 
leet  high  where  body  found.  Coontry 
level.  Can  see  lights  on  railroad  where 
body  lying.  No  travel.  Time  of  rain, 
water  gathering  In  place.  Don't  think 
bad  been  rain  enough  to  gather  water  be- 
fore dark.  Water  must  have  gathered 
after.'  Cross-examination:  'Side  track  7 
or  8  teetfrom  main  track.  Light?  In  train. 
Road  to  RhInebart'B  tnmoat.  In  edge  of 
tDwn,abont  800  yards  from  depot.  Conid 
not  see  lights  of  town  from  where  body 
lying.  Don't  know  whether  could  have 
senh  the  nearest  bouse.  It  was  on  other 
side  of  fill.'  JnlluH  Link:  'I  found  a  col- 
ored man  dead  three  quarters  mile  above 
Iron  HtatlOD.  abuut  20  feet  from  track, 
down  fill.  Public  road  ran  there.  Found 
It  Sunday  about  13  u.  Haw  body  again 
several  times.  Saw  It  next  day.  John  Mnr- 
dtick  there.  Did  not  know  dead  man.' 
John  Murdock:  'Am  father  of  Robert  Mur^ 
dock.  Lynch  come  and  told  me  he  was 
dead.  I  found  him  dead  In  the  section 
house  at  Iron  Station.  Lynch  told  me  he 
was  found  dead  on  railroad.  This  was  on 
Sunday.  He  was  20  years,  4  months,  and 
6  days  old.  Good  habits.  Hard  working. 
Good  health.  Took  care  of  his  money. 
Brought  It  to  me  and  his  mother.'  Cross- 
examination:  'Had  been  awayfrom  me  2 
months.  He  worked- out,  some  on  rail- 
road. My  wlfelivlng.  Deceased  cameonce 
a  mouth  or  so.  Wrote  to  us.  Sent  us 
money.  IhaTe9cbl1drenatbome.— 4  boys. 
I  own  no  land.  Have  one  cow  that  de- 
ceased bought.  Have  no  horse  or  mules. 
He  brought  me  once  f  27.  Hud  S9.10  when 
he  died.  Cant't  tell  how  often  he  brought 
me  money.  I  took  the  $27,  and  bought 
things  to  eat,  and  bought  clothes  tor  chil- 
dren. He  was  my  mainstay.'  J.  A.  Httyle: 
'  I  was  on  coroner's  Jury.  Saw  body  before 
moved.  Was  three  quarters  mile  from 
\run  Station,  lying,  bead  In  fbw  feet  of 
public  road.  Feet  In  n-ater.  26  feet  from 
rails  is  a  fill,  there  about  8  feet  high. 
Water  gathered  at  foot  of  fill.  Come  al- 
most to  bis  hips.  Body  on  north  side  of 


track,  about  200  yards  to  nearest  house. 
I  Btepped  It.  It  was  on  south  side  of 
track.  Could  not  see  house  from  where 
body  lay.  Next  nearest  house  on  nortb 
side  one  quarter  mile.  Don't  tblnk  la 
wood.  Rather,  In  a  grove.  Could  not  see 
lights  of  town  from  where  the  body  lay. 
John  Murdock  lived  on  Lyncb's  laud.  To 
go  tberefrom  where  the  body  lay,  would 
go  road  to  about  200  yards  of  depot,  and 
get  in  road.  There  Is  a  path  about  101) 
yards  below  where  the  body  was.  It  was 
a  cold,  rainy,  dark  night.  Began  sleeting 
Just  betoredark,— about  snndown.  Don't 
know  whether  It  was  sleeting  after  dark 
or  not.  We  went  ud  next  morning.  Saw 
no  tracks  In  fill.  Was  a  dent  In  fill,  like  he 
fell  on  head  or  shoulders,  8  teot  from  rails, 
at,  foot  of  fill.  Bank  of  dirt  not  covered 
by  water.  Tracks  on  that,  but  nearer 
that.  We  looked  for  tracks.  Did  not  find 
any.*  Cross^amlnatlon: 'Did  not  kuow 
deceased.  Did  not  measnre  dent  or  track. 
Don't  know  that  be  was  on  train.  Can't 
swear  that  he  made  dent  on  BU  or  tracks. 
Tracks  about  length  of  man  from  body. 
1  stayed  6  miles  from  Iron  Station.  Am 
not  sure,  bnt  don't  think  could  see  any 
house  from  where  body  lying  uo  railroad. 
Could  see  half  dozen  or  more  houses,  and 
good  many  lights  of  Iron  Station.  Iron 
StattonT  mllesfrom  Stanley'sCreek.  Lln- 
colnton  7  miles  from  Iron  Station.  No 
other  stations.*  W.  H.  Miller;  'I  was  on 
train  Saturday  night,  about  middle  uf  No- 
vember. Darky  got  on ;  was  put  off.  I 
first  saw  bim  at  station.  Then  saw  him 
on  train.  Saw  blm  come  In  before  train 
started.  Took  seat  <fa  arm  of  sear. 
Leaned  dveK  Made  noiselike  snoring.  In 
a  minate  or  so  after  train  started,  con- 
ductor come.  Asked  hlni  If  he  had  ticket. 
Said,  "No."  Asked  It  be  had  money.  Put 
band  In  vest  pocket.  Said,** No. Con- 
ductor said,  "You  win  havu  to  get  off." 
Pulled  the  cord.  Said,  "Come  out  with 
ma."  Coudactor  started  in  front.  Negro 
followed.  Brakeman  followed  with  lan- 
tern. Boy  took  bold  of  lantern.  Brake- 
man  said,  "Let  It  loose."  They  went  to 
rear  of  car,  conductor  standing  in  middle 
of  car.  Boy  on  left.  Brukemnn  sameslde. 
Conductor  said,  "Let  him  get  off  by  him- 
self." I  saw  conductor  all  time.  Did  not 
see  brakeman  all  time.  Train  started. 
Conductor  came  up  to  where  I  was—  ' 
(  Here  the  plaintiff  proposed  to  prove  by  the 
witness  thatrjust  as  the  train  moved  off 
the  conductor  turned  from  tbff  door,  and 
came  to  where  the  witness  was,  and  that 
the  witness  said  to  bim:  Taptaln,  wbn't 
that  negro  freeze  to  death  to-night?"  To 
ttals  evidence  the  defendant  objected,  and 
tbe  plaintiff  then  stated  that  be  offend 
this  evidence  for  the  purpose  of  showing 
notice  to  the  company  of  the  probable 
consequences  to  the  negro  by  being  put 
off.  Tbe  objection  of  the  defendant  was 
overruled,  and  the  evidence  was  admitted, 
and  tbe  defendant  excepted.)  Witness  an- 
swers: 'After  train  started,  got  a  little 
way,  condnctor  came  up  to  me.  I  said, 
"Capt.,  won't  that  negro  freeze to-nlgbt?" 
He  said :  **  Oh,  no.  He  lives  near  here,  and 
It  is  only  a  few  hundred  yards  from  the 
station."  X  think  train  was  then  between 
one  qnarter  or  one  baU  mile  from  Iron 
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Station.  Boy  gat  on  front  left-hand  Bide 
of  car.  Had  pair  shoes.  Satabout  8  seats 
from  where  J  was,  at  front  end.  I  went 
tonegro.  Said,  "Youareln  wrongcoacb." 
He  aald»  "I  reckon  not."  He  was  drank. 
The  anoring  or  heavy  breathing  wan  be- 
fore I  apuke  to  blm.  Don*t  know  whethw 
be  was  sitting  on  arm  of  seat,  or  on  seat, 
when  conductor  come  to  blm.  Can't  say 
whether  he  was  leant  over  then  or  not. 
Coadiictor  was  between  ue.'  Crosa-examln- 
atlon:  *I  was  at  stove  at  other  endof  car 
from  where  buy  put  ur  irot  off.  Conduct- 
or used  no  violence.  Put  his  band  once 
on  hlB  coat  collar.  Brakeman  used  no 
violeoco.  Saw  nothtng  Indicating  vio- 
lence. They  had  a  llRht  out  on  platform. 
It  was  not  raining  at  the  time.  Had  been 
before,  and  It  rained  after  that.  Clear 
when  we  left  Charlotte.  Rain  etmck  ns  15 
rnUes  from  there.  Balned  heavy  In  show- 
era,  and  on  that  night  think  It  sleeted 
some.  Don't  think  It  bad  started  at  Iron 
Station.  Negro  created  do  dlatarbanee 
on  train.'  Dr  Cronae,  practicing  physi- 
cian 21  years,  (admitted  expert:)  'I  ex- 
amined Mnrdock.  Was  dead.  Examined 
at  Instance  of  coroner.  He  was  frozen 
to  death.'  Cross-examination:  'Weather 
waa  rough.  No  Ice  on  gmand.  Had  been 
sleet.  No  bruises;  except  ratber  deep 
scratch  on  finger.  Examined  head  and 
neck  closely.  No  evidence  of  any  vio- 
lence.* J.  G.  Biilnehart:  'Character  John 
Mnrdock,  good.  Knew  character  of  de* 
ceased  np  to  year  or  two  before  death. 
Was  good.  Oond  boy  to  work.*  Cross* 
examination:  'His  father  lived  8  or  ft% 
miles  from  Iron  Station.*  (Introduces 
mortuary  tables.) " 

"Defendant's  evidence:  Alderman:  *I 
was  conductor  on  train.  Been  conductor 
17  years.  Murdock  boarded  my  train  at 
Stanley's  Creek.  Had  second-class  ticket 
to  Iron  Station.  Was  21  minutes  from 
Stanley  to  Iron  Station;  IS  minutes  at 
station.  I  suppose  same  negro  I  saw  at 
eating  house.  He  was  outside  cursing, 
making  threats  towards  village,  and  came 
to  window  of  eating  houae.  Looked  In. 
After  supper,  Engineer  Crowel  and  myself 
went  to  train.  Lett  negro  on  porch. 
Went  to  train,  and  left  immediately.  I 
went  in  flrst-class  car.  Asked  for  ticket, 
then  fare.'  Said,  bad  none.  Told  blm  he 
most  getoff.  Hesnld  "AUrighc, Captain." 
I  palled  line.  Told  him  to  eorau  ou.  Told 
brakeman  to  assist  bim.  Qot  on  plat- 
form. Told  brakeman  to  let  him  get  off 
by  himself.  He  did  get  off.  I  held  light. 
He  was  etandlngsafe  on  ground.  Several 
on  train.  Brakemanon  stepaof  rear  plat- 
form when  boy  got  off.  No  force  used. 
He  got  off  himself.  He  was  able  to  take 
care  ai  himself,  and  to  have  gotten  bome, 
when  I  left  him.  Could  not  bave  been 
more  than  1%  minutes  from  time  train 
fitarted  till  it  stopped.  Had  gone  between 
a  quarter  and  half  a  mile.  Was  a  sale 
place.  Fill  8  feet  high.  Lights  of  Iron 
Station  could  be  seen.  Were  bouses  on 
right  and  left  of  the  track.  Raining  at 
Stanley  or  Iron.  Not  raining  when  hegnt 
off.  Not  an  nnnsually  cold  night.  Was 
f reesf Dg  the  next  morning.  Was  not  frees- 
Ing  up  to  half  past  nine.  Don't  remember 
«lie  ctrnversation   wltb  Bflller.  It  so,  It 


was  after  I  talked  to  the  little  girl.  No 
hesitation  In  what  he  said,— that  he  bad 
no  ticket  or  money.  Not  asleep.'  Cruaa- 
examlnatioji :  *  Was  sitting  on  seat  when 
Z  went  for  ticket.  Saw  him  in  a  mlnoteor 
minute  and  a  balf,  till  I  saw  him  on  seat, 
after  saw  him  at  eating  house.  Ho  waa 
drinking, — neither  eober  nor  drunk.  Dtil 
not  tell  brakeman  to  assist  him  because  he 
was  drunk,  but  to  assist  In  ejecting  him 
from  the  train.  I  was  before  coroner. 
Think  I  stated  when  I  put  him  off.  Don't 
know  the  exact  point.  I  said  fill  was  3 
feet  high,  because  from  the  position  man 
cuuld  see  It,  was  about  that  high.  Can't 
tell  exact  point,  because  I  did  not  look  to 
see.  He  waa  standing  at  foot  of  fill  wben 
I  left  him.  I  meant  what  I  said  when  I 
told  the  girl  aboutdrnnken  negroes.  Ton 
might  say  he  was  drunk,  but  not  too 
drunk  to  take  care  of  himself.'" 

P.  D.  Walker,  for  appellant.  Jones  A 
Tillett  and  D.  W.  Roblason,  tor  appellee. 

AvBRT,  J.  The  plaintllTs  Intestate  got 

upon  the  defendant's  passenger  train  at 
Iron  Station,  and,  falling  or  refusing  to 
produce  a  ticket  or  pay  fare  on  demand 
of  the  conductor,  waa  ejected  a  little  more 
than  a  hall  mile  from  that  place,  and 
within  200  yards  of  a  dwelling  boose. 
There  was  testimony  tending  tosbowtbat 
the  Intestate  appeared  to  be  drank  at  the 
station,  while  the  passengers  were  taking 
supper  there,  and  had  come  as  a  pnMen- 
ger  from  Stanley  to  Iron  Station,  about  31 
miles,  on  the  same  train,  having  pur- 
chased a  ticket  .from  one  station  to  the 
other.  The  conductor  testlQed  that  be 
considered  him  neither  sober  nor  dmak, 
and  a  witness  for  the  plaintiff  corrobo- 
rated his  statement  that  the  intestate, 
when  ordered  to  get  off  thetrain,followed 
him  to  the  platform  and  then  stepped  off, 
without  asslHtance  from  the  brakeman, 
who  held. his  lamp  for  bim  to  see,  In  allgbt- 
ing.  The  only  direct  evidence  as  to  the 
nature  of  the  ground  where  be  was  ejected 
was  that  of  the  eondnctorf  who  said  that 
be  went  down  an  embankment  abont 
three  feet  high.  Ho  was  found  next  morn- 
ing frozen,  and  In  the  water  that  had  col- 
lected near  tbe  center  of  an  embankment 
eight  feet  high,  three  fourths  of  a  mile 
from  the  station.  Where  there  Lb  no  stat- 
ute prescribing  where  or  when  recusant  or 
disorderly  passengers  most  be  ejected,  the  . 
oWcer  In  charge  of  trains,  as  a  role.  In  ao- 
thorlted  to  expel,  without  using  unneces- 
sary force,  one  who  refuses  to-pay  regular 
fare,  at  any  point  where  be  may  safely  get 
off.  Pickens  v.  Railroad  Co.,  104  N.  C.  .123, 
10  S.  B.  Rep.  656;  Uark  v.  Railroad  Co.. 
91  N.  C.  512.  The  statute  (Code,  f  19631 
aflSrms  this  right,  subject  to  the  llmftatian 
that  the  expulsion  must  be  either  "at  any 
usual  stopping  place,  or  near  any  dwell- 
ing house,  as  tbe  conductor  shall  elect,  on 
stopping  the  train."  It  Is  admitted  that 
the  plaintiff's  Intestate  was  put  off,  with- 
out using  force,  near  a  dwelllug  bouse, 
and  not  remote  from  a  station.  But, 
where  tbe  power  expressly  given  bylaw  Is 
exercised  In  such  a  manner  as  to  wlllfaUr 
and  wantonly  expose  the  ejected  person 
to  danger  oflile  or  llmb»  tbe  company  la 
still  liable  for  Injury  or  dsatb  rMaltli^ 
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<rom  the  expnlslun.  CaseB  falling  within 
tbla  last  exception  to  the  geueral  rale, 
and  not  Inteoded  to  be  Incladed  under  the 
«tatute,  arise  where  the persnns  elected  are 
manifestly  too  Inflrm  to  travel,  or  too 
mncb  Intoxicated  to  be  trusted  to  find 
the  way  to  the  nearest  house  or  station. 
3  Wood,  By.  Law,  §  862;  2  Shear.  &  B. 
Neg.  I  49S;  Ballroad  Co.  t.  Wright,  68  Ind. 

The  question  tborefore,  which  first 
confronts  us,  is  whether,  in  any  view  of 
the  teatimony,  the  cundnntor  had  reason- 
able ground  to  believe  that  the  platntltf'e 
Intestate  was  so  greatly  under  the  Influ- 
ence of  Uqaor  as  to  bo  unable  to  find  bis 
way,  or  walk  to  the  nearest  house  or  to 
the  station.  He  was  pot  off  the  train  on 
the  nlgbt  of  the  16th  of  November,  1889. 
AccordioK  to  the  testimony  of  Miller,  for 
plaintiff,  and  that  of  the  conductor,  It  was 
not  raining)  nor  was  It  treexlns,  at  that 
early  bonr  ol  the  eventntf»  tboogb  later  In 
the  nl^bt  there  was  sleet,  and  the  ground 
was  frozen  next  morning.  The  conductor 
bad  heard  lutestatu's  demand  for  food  at 
the  sapper  bouse,  and  had  seen  him  sup- 
plied. He  next  saw  that  he  hnd  got  on 
the  train,  and  found  him  awake,  and  de- 
clarlog  that  be  bad  neither  money  nor 
ticket.  When  told  that  he  most  get  off, 
'  the  intestate  arose,  walked  to  the  plat- 
form, and  gotoff,  without  assistance.  Un- 
der such  circumstances,  was  It  the  duty  of 
the  coirdoctor  to  take  him,  free  of  charge, 
to  the  next  station,  lest  he  should  arluk 
more,  or  the  Intoxicants  that  he  had  al- 
ready drunk  abould  take  ettect,  and  sabse- 
queotly  render  him  onable  to  travel?  We 
think  not.  Ic  was  but  natural  to  Infer 
that  one  who  could  find  his  way  to  the 
eating  honse,and  demand  food, and  thence 
into  the  train  again,  could  follow  a  roHd 
bard  by,  when  he  was  put  off,  and  which 
it  seems  the  conductor  knew  led  to  his 
fatber's  boose,  only  a  short  distance  off. 
Hla  boisterous  behavior  at  tbe  station,  so 
far  as  It  seems  to  ha  ve  come  under  tbe  ob- 
servation of  the  conductor,  clearly  Indi- 
cated that  It  might  became  necessary  to 
expel  him  for  disorderly  conduct,  but  was 
not  calculated  toexdte  apprehension  that 
be  might  prove  phyBicsIly  unable  to  re- 
turn to  the  station,  or  reach  a  bouse  in  the 
Immediate  vicinity  of  the  point  where  he 
got  off.  The  statement  of  the  condactor 
tbat  he  saw  blm  land,  without  assist- 
ance, "safe  npou  tbe  ground,"  being  un- 
disputed by  any  direct  evldeuce,  the  con- 
ductur  was  warranted  In  acting  upon  the 
supposition  that  be  would  seek  and  reach 
a  place  of  safety.  Had  be  staown  symp- 
toms of  Infirmity  or  nf  stopor,  In  presence 
of  tbe  conductor,  or  had  there  been  any 
dispute  as  to  what  the  demeanor  of  tbe 
Intestate  bad  been  In  his  presence,  it  might 
have  been  tor  tbe  Jury  to  determine  wheth- 
er the  conductor  bad  reason  to  believe  be 
was  physically  or  mentally  incapacitated 
for  traveling  by  reason  of  intoxication. 
Waiving  the  objection  to  the  competency 
of  tbe  question  propounded  to  Alderman 
by  tbe  witness  Miller,  Just  after  the  de- 
ceased was  expelled,  we  think  that  tbe  gn- 
awer of  the  formRr— "Ob,  do.  He  lives 
near  here,  and  It  Is  only  a  few  hundred 
yards  to  the  station" — sufficiently  shows 
the  refuioaablmess  of  bis  course,  from  his 
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own  standpoint.  It  would  place  a  pre- 
mium upon  drunkenness,  and  subject  com- 
panies and  passengers  to  needless  delay 
and  danger,  it  ofilcers  in  charge  of  trains 
were  bound.  In  order  to  save  tbe  com- 
panies barmlees,  to  act  upon  an  offhand 
opinion  ventured  by  a  passenger*  Instead 
of  their  own,  well-founded  views  of  theslt- 
uatlon,  and  stop  the  train  to  hunt  for  or 
pick  up  an  ejected  trespasser.  This  Is  one 
of  the  tbonsands  of  terrible  casualties  due 
to  the  Immoderate  use  of  spirituous  llq- 
aurs.  II  tberels!a moral  accountability  at 
the  door  of  any  person  other  than  the 
victim,  or  should  be  a  legal  liability  else-* 
where,  we  see  no  ground  for  saddling  the 
responsibility  upon  a  common  carrier, 
whosf!  conveyances  are  so  frequently  re- 
sorted to  by  such  boisterous  and  violent 
men  to  the  annoyance  of  sober  and  order- 
ly passengers.  We  are  anwilllng  to  laj* 
down  the  principle  that  a  conductor  sub- 
jects his  company  to  liability  for  refusing 
to  act  upon  tbe  volunteer  opinion  of  any 
passenger  as  to  tbe  physical  or  mental 
state  of  a  druuken  man  who  has  been  ex- 
pelled. We  think  tbat  there  lyaa  no  evi- 
dence, competent  or  Incom  petent,  th  a  t  fair- 
ly raised  tbe  question  whether  the  cod- 
duetor  bad  reasonable  ground  to  believe 
that  the  intestate  was  too  Inflrm,  by  rea- 
son of  intoxication,  to  reach  a  place  where 
he  would  be  safe,  and  upon  tbe  answer 
to  tbat  Inquiry  the  liability  of  the  com- 
pany depended.  In  the  absence  of  any 
sufflclent  testimony  to  make  the  company 
liable  lor  willful  disregard  of  the  lutes* 
tate's  danger  on  the  part  of  Alderman, 
we  think  that  the  court  below  erred  In 
submit  ting  the  case  to  the  Jury  at  all.  In 
this  view  of  tbe  evidence.  It  la  unnecessary 
to  mention  particular  prayers  forlnstrnc- 
tions,  or  exceptions  arising  from  tbe  re- 
fusal to  give  them.  In  the  most  favorable 
aspect  of  the  testimony  for  tbe  plaintiff, 
tbe  conductor  had  notice  that  the  de< 
ceased  was  drinking,  and  disposed  to  be 
quarrelsome, at  the  station,  and  saw  tbat 
he  was  under  the  Influence  of  liquor  wben 
be  was  expelled  from  the  train :  but  there 
was  no  evidence  of  physical  infirmity  or 
mental  incapacity,  such  as  to  excite  a  rea- 
sonable apprehension  that  he  would  be 
unable  to  nalk  to  a  house,  orto  bis  home. 
Alderman  was  not  boond,  because  of 
what  he  did  see  and  hear,  to  institute  In- 
quiry among  tbe  other  passengers  before 
ejecting  tbe  Intestate,  or  to  act  upon  their 
opinions  given  afterwards,  when  he  had 
no  reason  to  believe  that  the  IntozlcatioQ 
had  deprived  tbe  intestate  of  the  mental 
capacity  to  find  his  way,  or  tbe  physical 
power  to  follow  It  to  a  nelghbtirlng 
house,  orto  the  station.  However  oiucb 
such  Hccldents  are  to  be  deplored,  Ju.^tice 
and  public  policy  alike  forhid  that  the  fail- 
ure of  the  conductor  in  charge  of  a  train 
to  consult  the  fellow  passengers  of  a  man 
who  refuses  to  pay  fare,  and  appears  to 
be  somewhat  Intoxicated,  as  to  hla  ability 
to  provide  tor  bis  own  safety,  shaH  be  de- 
clared negligen  t,  such  th^t  a  Jury  are  at 
liberty  to  And  It  tbe  proximate  cause  of 
Injury  or  death  befalling  him  after  expul- 
sion. For  tbe  reasous  given,  we  think 
there  was  error  Inaubmlttlngthe  question 
of  defendant's  negligence  to  tbe  Jury  at  all, 


Digitized  by 


Google 


770 


SOUTHEASTEBljr  BEFOBTEB,  Vol.  16, 


(S.a 


□put]  the  erldence.  and  ttie  defendant  la 
therefore  entitled  tu  a  new  trial. 

BDRWRI.L,  J.,  faarlas  been  of  counsel, 
did  not  alt  in  the  bearing  ol  tbis  case. 


(38  8.  C.  550) 

KTATO  T.  WOBKMAN. 
(Snprenw  Ooort  of  South  Oandlna.  Dee. 

8.  1882.) 

TXWW  TBTAT. — NnWLT-DlSCOVERiED  EviDByCB. 

mie  fact  that  a  witness  has,  snhoeqaent 
to  trial,  made  statementB  contradlctOTT-  oi  his 
testimony  on  the  trial,  and  more  farorable  to  de- 
fen  dan  t,  is  not  snffident  to  authorize  the  grant- 
ing of  a  new  trial. 

Appeal  from  seneral  Bessfons  circalt 
court  of  Newberry  county;  Jambs  Ald- 
BicB,  Judge. 

Motion  by  Amanda  Wurlcman  to  Bua- 
pend  ber  appeal  from  a  crinilnai  proeeca- 
tlon  for  the  purpose  of  moving  for  a  new 
trial  In  the  court  below.  Denied. 

BleaB»A  BleasB.  for  appellant.  Solteltor 
Sebampeett  for  the  State. 

Per  Curiam.  This  la  u  motion  to  sus- 
pend this  appeal,  and  to  remand  the  case 
to  the  circuit  court,  for  tne  purpose  of  an- 
abling  the  appellant  to  more  that  court 
for  a  new  trial  upon  the  ground  of  after- 
discovered  evidence.  After  a  careful  con- 
sideration of  the  affidavits  submitted  In 
support  of  the  motion,  we  are  constrained 
to  say  that  we  do  not  thinli  auch  a  piima 
facie  showing  has  been  made  as  would 
warrant  this  court  In  suspending  the  ap- 
peal for  the  purpose  indicated.  The  evi- 
dence claimed  to  have  t>een  subsequently 
diRcuvfired  Is  that  of  a  witness  who  was 
fully  examined  at  the  trial,  and  the  fact 
(if  it  bea  fact)  that  sbe'bas.subsequent  to 
the  trial,  made  statements' contradictory 
of  her  testimony  on  the  trial,  and  more 
favorable  to  the  appellant  than  those 
made  by  ber  under  oath,  wben  subjected 
to  the  test  of,  a  cross-examinatlou,  would 
not  tm  sufflcient  to  authoriEe  the  granting 
of  a  new  trial.  While  we  do  not  Intend  to 
even  intimate  that  there  was  anything  nf 
the  kind  in  this  case,  yet,  If  such  a  ground 
should  be  held  snfflnlent  to  sustain  a  mf>- 
tlon  lilie  this  it  would  open  the  door  to 
l^aud  and  perjary,  and  cause  Interminable 
delays  In  the  trial  of  causes.  The  motion 
Is  therefore  refused,  and  the  appeal  will  be 
set  down  for  hearing  during  the  time 
heretofore  assigned  for  the  hearing  of 
causes  from  Nawberry  county. 


(37  8.  C.  145)  I 

SANDERS  V.  BAGWBLL. 
(Supreme  Court  of  South  Carolina.    Deo.  8, 
1892.) 

Altkbatiom  or  iNaTRoxEKTB — Rblkasb  or  Bcan- 

TT— CONSIDBRITIOK. 

1.  Where  no  rate  of  interest  It  exptesaed 
Id  a  note,  and  the  legal  rate  Is  7  per  cent.,  an 
addendum  placed  "on  the  lower  end  of  the 
note,"  after  its  execution  and  delivery-,  and  not 
Incorporated  in  the  body  of  It,  reciting  that  **the 
above  note  la  to  be  accounted  for  vith  interest 
at  8  per  cent,  per  annum,"  which  la  ngned  by 
the  ^incipal,  but  not  signed  by  the  surety,  nor 
aassatsd  totv  Un.  la  not  a  new  oontract  of  the 


principal  alone,  but  ocmstltutes  such  a  material 
alteratbn  of  the  original  note  as  will  discharge 
the  surety.    10  S.  E.  Rep.  946,  affirmeo. 

2.  Any  valid  contract  between  the  payee 
and  the  principal  to  a  note,  by  which  the  terms 
of  the  original  note  are  altered  in  any  material 
particular,  whether  prejudicial  to  the  surety  or 
not,  will  vitiate  the  note  as  to  the  surety,  if 
suae  without  his  consmt.  10  8.  E.  Rep.  916, 
affirmed. 

3.  An  addendum  to  a  sealed  note,  made 
after  execution  and  delivery,  that  "the  alwve 
note  is  to  be  accounted  for  with  interest  at  8 
per  cent,  per  annum,"  and  signed  by  the  maker, 
will  not  justify  a  recovery  against  him,  wben 
the  addendum  is  not  under  seal,  unless  a  oon- 
sideration  is  pleaded  and  proved.  10  B.  B. 
Rep.  946,  affirmed. 

Appeal  from  common  plena  circalt  court 
of  Spartanburg  county ;  J.  B.  Kbrbhaw, 
Judge. 

On  rehearing.  Denied. 

DomaeA^mpBOU  and  JohnmtuAThom- 
aaoD,  for  appellant.  CaritBh  A  Bxdiiek, 
for  respondent. 

Pbb  Cubiam.  After  a  careful  considera- 
tion of  this  petition,  we  are  unable  to  dis- 
cover that  any  material  fact  or  principle 
of  law  has  been  overlooked,  and  therefore 
there  la  no  ground  for  a  rehearing.  If 
there  is  any  error  In  the  figures,  it  Is  due 
tu  the  statements  found  In  the  "case"  aa 
prepared  fur  a  bearing  In  this  court,  fur 
whlcb  this  court  Is  not  responsible. 

The  only  other  matter  whlcb  evenseema 
to  require  attention  Is  as  to  thedate  when 
the  amount  directed  to  be  remitted  shall 
be  deducted.  We  do  not  see  how  such  a 
question  can  be  raised,  for  it  la  too  plain 
for  argument  that  the  amount  should  be 
deducted  as  of  the  date  of  the  judgment. 
The  court,  having  discovered  error  In  the 
Judgment  to  the  amount  stated,  simply 
ordered  a  new  trial,  unless  the  plalntin 
should  voluntarily  correct  such  error,  ac- 
cording to  the  practice  whlcb  has  ob- 
tained from  time  ImmomorlaL  - 


(86  s.  c.  e07) 
OOLBMAN  V.  CURTIS  eC  aL 
(&npreme  Court  <tf  Sonth  OaroUna.    De&  8^ 

1882.) 

Statdts  or  Fbauds  —  Aorbehbmts  Rblatiko  to 
IiANn— Weight  of  Evidxncb  ox  Apfial. 

A  contract  to  build  for  defendant  a 
dwelling  hooae  on  his  wife's  land,  and  sell  it  to 
him.  Is.  not  within  Gen.  St.  f  2019,  providlos 
that  no  action  shall  be  brought  to  charge  any 

Serson  on  "any  oontract  or  sale  of  landa, 
*  *  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  note  or  mem- 
orandum thereof,  snail  be  in  writing;"  and 
oral  evidence  by  defendant  is  admissible  to  es- 
tablish each  contract  in  defense  of  an  actioD 
for  bidlding  a  bake  oven  claimed  by  him  to  be 
included  in  such  agreement  IB  B.  BL  Rep. 
709,  affirmed. 

On  rehearing.  Denied. 

Pisn  Curiam.  The  court  Is  unable  to 
discover  tbat  there  has  been  any  material 
fact  or  priaclple  ut  la  w  either  overluulted 
or  disregarded,  and  therefore  there  \ts  oo 
ground  fur  a  rehearing.  It  is  therefore 
adjudged  that  the  petition  be  dtsmlsae<l, 
and  the  clerk  Is  hereby  directed  to  send 
down  the  remitMur. 


Digitized  by 


Google 


s.  a) 


LANGSTOK  fi.  SMTLET. 


771 


(38  8.  C.  552) 

McEIiHOSE  T.  LUPEKE. 
(Sopreme  Court  of  South  Ganriina.   Dte.  12, 

1892.) 

AFFBAi^Tiiifl  or  Piling  Btatbhbht— Ab4KIK>k> 

MHNT. 

Wllers  a  setUad  case  is  not  filed  within 
10  daj8  after  wttlement,  as  required  by  CSr. 
Gt.  Bala  49,  the  appeal  wUl  be  deolazed  abao- 
dmed. 

Appeal  from  common  plena  dreolt  court 
of  Charleston  coanty. 

ActloD  hy  William  M.  McEIhose  agalost 
C.  D.  Ladeke.  From  aJadsmeDt  for  plain* 
titf,  defendant  appeals.  Appeal  declared 
abandoned. 

Baser  Sinkler,  for  roapondent. 

MolTBR,  C.  J.  The  case  herein  haTlDg 
been  settled  on  the  8d  day  of  Septerobec, 
1892,  and  the  sametaaTing  not  been  filed  In 
the  clerk's  office  of  the  circuit  coorC  with- 
in 10  days,  as  reoulred  by  the  forty-ninth 
rnle  of  the  circuit  conrt,  all  of  which  ap- 
pears by  the  motion  papers  hN«in,  after 
bearing  HoKcr  tinkler,  attorney  tor  re- 
spondent, It  iB  ordered  that  the  said  ap^ 
peal  he  declared  abandoned,  and  the 
plalntlR  be  allowed  to  proceed  aa  iino 
appeal  had  been  taken. 


m  s.  c.  ni) 

MEINHARD  et  aL  t.  TOUNGBLOOD  eC  al. 
(Supreme  Court  of  South  Carolina,    Dec.  15, 
1892.) 

Babbaring — Wbbn  Orakted. 
A  pethloa  for  reheariuff  will  be  dia- 
ndssed  vnen  it  appean  Uiat,  though  erery 
question  presented  by  the  argument  was  nc^ 
specifically  referred  to  in  the  former  opinion, 
yet  the  principleA  there  laid  down  as  contndling 
the  decisioc  necessarily  implied  that  all  the 
qnesUcHis  were  considered  and  determined. 

On  rehearing.  Denied. 

PsA  Cdkiah.  After  a  careful  considera* 
tloa  of  this  petition.  In  connection  with 
the  opinion  heretofore  filed  in  this  cause, 
(16  S.  E.  Bep.  950,)  we  are  unable  to  per- 
ceive that  any  material  fact  or  principle 
of  law  has  eltber  been  overlooked  or  mls- 
ooderstood;  for,  wblle  It  maybe  true  that 
every  qaeatlon  presented  by  the  argament 
may  not  have  been  speciflcully  mferred  to 
In  the  opinion,  yet  it  Is  clear  that  the 
principles  laid  down  in  the  opinion  as  con- 
trolling the  decision  necessarily  Imply  that 
all  these  questions  were  considered  and 
determined.  It  is  therefore  ordered  that 
tbe  petition  be  dismissed,  and  that  the 
•tay  of  tbe  remittitar  heretofore  granted 
be  revoked. 

(38  8.  G.  m) 

LANQBTON  et  aL  v.  SMYISBY  et  aL 
(Bnpxeme  Oourt  of  South  Oandiaa.  Dee, 

20,  1882.) 

Assioinann  or  Mobtoaob  bt  Mabbibd  Womah 
— Vauditt. 
Aa  tile  constitntlon  ^ves  a  married  wo> 
oian  an  absolate  power  of  alienation  as  to  her 
separate  estate,  where -such  married  woman  as- 
sl^ni  a  mortgage  and  note  held  by  her  to  credit- 
era  of  her  SOD,  who  axe  threatening  to  sue  him, 


and  the  assignment  Is  nnd«  seal  and  absolute 
in  its  terms,  it  is  an  actual  and  vaUd  transfer  of 

the  property. 

Appeal  from  common  pleas  circuit  court 
of  Edgefield  connty;  Jambs  ALDBicn, 
J  ndge. 

Action  by  Langeton  &  Woodson  against 
A.  J.  Smyley  and  others  to  foreclose  a 
mortgage.  From  a  Judgment  for  defend- 
ants, plaintiffs  appeal.  Reversed. 

SbeppanJ  Bros.,  for  apiKllants.  A.  8. 
Tompkioa  and  Q»ry  A  Evuaa,  for  reapond* 
ents. 

McGowAN,  J.  This  was  an  action  to 
foreclose  a  mortgage  under  tbe  following 
circumstances:  J.  M.  Smyley  &  Bro.  was 
a  mercantlleflrm  at  the  town  of  Johnston, 
Edgefield  coun^.  Tbe  partners  were  J. 
M.  Smyley  and  hie  brother  St.  Julian 
Smyley.  On  September  10, 18S9,  St.  Julian 
Smyley  executed  his  Individual  note  for 
91,200  to  bis  father,  A.  J.  Smyley,  who,  in 
a  few  days  thereafter,  transferred  the  note 
to  Mrs.  E.  B.  Smyley,  bis  wife,  and  the 
mother  of  the  debtor,  St.  Julian,  who.  Id 
order  to  secure  tbe  same  to  his  mother, 
execnted  to  bar  a  mortgage  of  bis  bouse 
and  lot  in  tbe  town  of  Johnston,  which,  as 
It  seems,  bad  been  previously  mortgaged 
to  one  J.  S.  Cartledge  to  secure  another 
debt  of  $600.  The  firm  of  J.  M.  Smyley  & 
Bro.  became  embarrassed,  and,  among 
others,  was  Indebted  to  tbe  plaintiffs,  for 
goods  sold  and  delivered  to  them,  for 
which  a  note  had  been  given.  Tbe  part- 
ner, St.  Julian,  died  Intestate  and  unmar- 
ried, leaving  as  his  heirs  at  law  his  father, 
A.  J.  Smjley,  and  his  brothers  and  sisters 
named  In  the,  complaint.  "When  theln- 
deb  tedness  of  the  Smyley  firm  to  the  plain- 
tiffs became  due,  the  surviving  partner,  J. 
M.  Smyley,  could  not  pay  It.  The  plain- 
tiffs threatened  to  eommencelegal  proceed- 
ings to  enforce  tbelr  demands  against  tbe 
surviving  partner,  J.  M.  Smyley;  find  tn 
order  to  secure  them  In  the  payment  of 
their  just  demands,  and  to  stay  their  pro- 
ceedings In  court,  he,  (J.  M.  Smyley,)  the 
surviving  partner,  prevailed  upon  and  In- 
duced his  mother,  the  defendant  E.  B. 
Smyiey^to  transfer  and  assign  to  Lang- 
ston  ft  Woodson  tbe  note  and  mortgage 
aforesaid,  and  accordingly  she  did  tranafer 
and  assign  the  same  to  plaintiffs,  as  stat- 
ed In  paragraph  sis  (6)  of  the  complaint. 
Plaintiffs'  claim  against  the  firm  of  Smyley 
&  Bro.  being  paid  to  the  extent  of  tbelr 
recovery  In  this  action,"  etc.  The  assign- 
ment referred  to  In  paragraph  6  of  the 
complaint  was  aa  follows:  "For  value 
lecefved,  I  hereby  assign,  transfer,  and  set 
over  to  Langston  ft  Woodaon,  and  to 
their  belrs  and  assigns,  the  within  mort- 
gage, and  tbe  note  for  $1,200,  dated  Sep- 
tember 10, 1S«9,  given  by  St.  Julian  Smy- 
ley, and  payable  to  A.  J.  Smyley  or  order, 
and  by  the  said  A.  J.  Smyley  transferred 
to  me  on  October  10,  1889;  said  mortgage 
baving  been  given  to  secure  said  note. 
Given  under  my  band  and  seal  ttala  Febrn 
ury  18.  1890.  [Signed]  B.  B.  Sutlet 
[l.  8.] "  Mrs.  'E.  B.  Smyley  was  made  a 
defendant,  and  she  answered,  among  oth' 
er  things,  "that  said  assignment  was 
without  any  consideration  whatever  to 
her,  nor  did  tbe  same  Id  any  manner  'ton- 
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cera  tbe  neparate  eatnte  of  her,  (tbla  de- 
fendnut,)  but,  un  the  cuotrary,  nas  for 
collateral  or  ttddltlonal  ancurlty  to  Becore 
the  payment  of  a  debt  which  had  been 

SrevloQHly  contracted  by  the  defendaut  J. 
[.  Smyley  with  the  pluintiffB  herein,  and 
that  said  aralgomeDt  is  without  consld- 
enitlon,  and  null  and  void, "  ete. 

The  cause  came  on  to  be  tried  bj  bis 
honor,  Jamcs  Alduicb,  wbo  fuuud,  as 
matter  of  Tact,  that  the  defendant  E.  B. 
Smyley  was  a  married  woman  at  the  time 
of  tbe  execution  of  the  asslgDment  set  up 
by  tbe  plalntltrs,  and  the  snld  bond  and 
mortgage  were  assigned  to  plalntllts  ad 
fioUateral  security  for  a  debt  of  her  sons, 
J.  li.  Smyley  &  Bro.,  and  for  a  stay  of 
threatened  proceedings  on  tbe  part  of 
Langston  &  Woodson,  In  court,  to  en- 
force an  indebtedness  doe  by  J.  M.  Smyley 
&  Bro.  to  plaintiffs,  LanKstoD  &  Wood- 
son. He  further  found  that  tbe  aselgu- 
ment  wasnot  an  "alienation,"  but  simply 
given  aa  security  lor  tbe  purpose  above 
mentioned;  and  therefore  tbe  Judge  con- 
cluded, as  matter  of  law,  that  Mrs.  E.  B. 
Smyley  being  a  married  woman  at  tbe 
time  said  aaaignmeut  was  executed,  and 
tbe  transaction  not  being  with  reference 
to  her  estate,  or  concerning  the  same,  the 
said  assignment  Is  nuU  and  v<ild  as  to  tbe 
defendaut  £.  B.  Smyley.  The  jadge  far- 
ther ordered  that  the  mortgaged  land 
Bfaoold  be  sold,  and  the  first  lien  of  Cart- 
ledge  paid,  and  that,  out  of  tbe  proceeds 
of  tbe  purchase  money  which  might  re- 
main, tbe  master  should  pay  (not  to  tbe 
plaintiffs,  but  to  Mrs.  E.  B.  Smyley)  tbe 
amount  due  upon  the  note  assigned  by 
her  to  the  plaintiffs,  etc.  From  this  de- 
cree tbe  plalntltta  appeal  upon  tbe  folio  w- 
ing  grounds:  "(1)  Because  his  honor 
erred  Inboldlng  that  the  assignment  of  tbe 
mortgage  by  the  defendant  E.  B.  Smyley 
to  the  plaiatllfs  herein,  as  stated  In  tbe 
complaint,  was  not  an  'alienation'  there- 
of, and  that  said  assignment  is  null  and 
Told  as  to  tbe  defendant  E.  B.  Smyley. 

i3)  Because  bis  honor  erred  In  holding 
bat  the  sum  of  $1,386.00  Is  due  E.  B.  Smy- 
ley on  the  mortgagesued  upon  In  thecom- 
plalnt  herein.  (3)  Because  his  honor  erred 
In  not  holding  that  tbe  Indorsement  by 
the  defendant  E.  B.  Smyley  upon  tbe  note 
described  in  the  complaint,  to  wit, 'Pay 
to  tbe  order  of  Langston  &  Woodson.' 
which  indorsement  was  accompanied  by 
tbe  delivery  of  tbe  possession  thereof, 
vested  the  owaersblp  of  said  note,  and  of 
the  mortgage  given  to  secure  tbe  same.  In 
tbe  plalntittR.  (4)  Because  bis  honor  erred 
in  not  holding  that  tbe  assignment  of  the 
mortgage  was  payment  ut  the  claim  of 
plaintiffs  against  Sinyley  Bros,  to  the  ex- 
tent of  tbe  difference  bntween  the  senior 
mortgage  and  the  value  of  tbe  mortgaged 
property.  (5)  Because  bis  honor  erred  In 
not  holding  that  the  defendant  E.  B. 
Smyley  Is  estopped  from  questioning  the 
validity  of  the  assignment."  etc. 

This  case  presents  another  phase  of  the 
dltficult  and  perplexed  question  as  to  the 
rights  of  married  women.  So  tar  Is  plain, 
that  the  constitution— dispensing  with 
tbe  necessity  of  a  trustee  to  hold  tbe  legal 
titl»— makes  tbe  rights  of  a  married 
woman  leoal  In  character.  Instead  of 


equitable,  and  protects  it  against  me 
debts  of  tbe  basbnud;  but  it  does  not 
prfitect  her  property  against  tbe  control 
and  absolute  dominion  of  tbe  married 
woman  herself.  As  I  understand  It,  a  mar- 
ried woman,  having  actoal  posseiislon  of 
her  separate  property,  (personal  prop- 
erty, sacb  as  a  diamond  ring  or  a  mort- 
gage deed,)  may  do  what  she  pteaeee  with 
it,— sell  it  or  give  it  away  by  will  or  other- 
wlse,-~provided  there  Is  no  fraud  or  mta- 
represeutation  In  tbe  matter.  This  power 
she  has,  under  tbe  constitution;  and  I 
know  'uf  DO  law  ur  principle  which  fi^ves 
to  the  courts  anything  like  a  general 
guardianship  over  her  or  her  property,  so 
as  to  authorise  them  to  approve  such  of 
her  acts  as  may  be  tbonght  to  be  proper 
and  prudent,  and  to  declare  void  such  as 
maybe  thought  to  be  unwise  or  imora- 
deut.  A  married  woman,  under  the  consti- 
tution, has  as  much  right  to  control 
money  and  dispose  of  ber  property  as  If 
she  were  unmarried.  As  tbe  chief  Justice 
well  said  In  the  late  case  ol  Neal  Bleck- 
ley. (S.C.)  16  S.  S.  Rep.  786,  "tbe  power 
of 'alienation*  conferred  by  theconstlta- 
tiuu  upon  a  married  woman  Is  without 
any  limitation  or  quallflcatlon  such  as 
that  found  In  the  statute  as  to  her  power 
to  contract."  See  WltseU  v.  Charieeton,  7 
S.  G.  88,  and  Witte  v.  Clarke.  17  S.  C.  313. 
It  is  nrged,  however,  that  under  the  act 
referred  to  tbe  power  ^ten  to  a  married 
woman  to  contract  and  be  contracted 
with  is  "as  to  her  separate  estate,"  and 
from  this  affirmative  grant  of  tbe  power 
there  is  a  negative  implication  that  no 
power  ip  given  to  her  to  contract  except 
as  to  her  separate  estate.  That  la  true. 
Thlsconrt  has  repeatedly  so  held.  Bat 
is  it  true  that  every  "allenatlou"  neces- 
sarily Involves  a  contract,  which  Is  luhlb- 
Ited  by  the  aforesaid  act  of  tbe  legisla- 
ture? If  so,  tbe  act  would.  In  effect,  ex- 
punge that  provision  of  tbe  cunstitutlon. 
Can  it  be  said  that.  In  tbe  assignment  of 
tbe  note  and  mortgage  to  tbe  plaintiffs, 
there  was  any  contract  In  the  sense  of 
the  act  aforesaid?  It  does  not  appear 
that  the  plalntlFfs  ever  met,  or  bad  any 
uegotiatlou  with,  Mrs.  Smyley.  The  sur- 
viving partner,  J.  M.  Smyley,  "In  order  to 
secure  tbe  plaintiffs  in  their  demands, 
and  to  stay  their  proceedings  In  law,  pre- 
vailed upon  and  induced  bis  mother  to 
transfer  and  assign  to  the  plain ttlTtf  the 
note  and  mortgage  atorwaid,  wliich  was 
done  under  her  hand  and  seal,  and  the 
papers  delivered,  wltbont  re^erratlon.* 
From  the  terms  and  expressed  objnct  of 
tbe  assignment,  we  cannot  assume  that  It 
was  executed  merely  as  collateral  security 
tor,  but  rather  as  payment  on,  the  debt 
of  the  plaintiffs  against  her  sons  J.  M. 
Smyley  &  Bro.  It  certainly  was  not  an 
executory  contract,  but  a  complete  and 
executed  transaction  by  the  delivery  of 
the  property  Itself,— "and  the  plalutlffs* 
claim  against  the  firm  of  J.  M.  Smyley  & 
Bro.  being  paid  to  tbe  extent  of  the  re- 
covery In  this  action;"  that  is  tu  say,  aa 
to  what  should  be  realised  from  the  mort- 
gage after  the  payment  of  the  older  mort- 
gage of  GarUedge.  Aa  It  atrikea  ns,  tbla 
was  not  the  case  of  a  married  woman  on- 
dertakiuff  to  bind  herself  or  ber  propertr 
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by  a  general  pHrsoaal  ensagemeEt,  or 
becoming  secarit;  fur  another,  bat  an  ac- 
taal  transfer  of  the  property  Itself  for  the 
purpose  of  Becnrlngindolgence  to  taer  sons, 
and  nf  aiding  them  In  thepayment  of  tbelr 
debt  to  the  plaintiffs.  The  elementary 
writers  soy  that  "to  alienate  Is  to  pass 
property  from  one  person  to  another." 
That  wonld  seem  to  have  tieen  done  here. 
If  Mrs.  Hmyley  bad  received  fall  money 
consideration  fur  the  note  and  mortgage, 
we  can  hardly  suppose  that  her  right  to 
assign  them  could  have  been  drawn  In 
question.  When  the  question  Is  one  sim- 
ply of  power,  we  cannot  clearly  see  how 
the  character  or  amount  of  the  considera- 
tion received  should  alter  the  case,  or  be 
considered  as  conclusive  of  the  matter. 
Tbe  Judinnent  of  this  court  la  that  the 
Judgment  of  tbe  eircait  conrt  be  reversed. 
In  so  far  as  It  declares  the  assignment  of 
the  note  and  mortgage  by  Mrs.  E.  B. 
Smyley  to  the  plaintiffs  void,  and  directs 
thft  proceeds  of  the  sale  of  tbe  land  appU* 
cable  to  the  mortgage  to  be  paid  to  Mrs. 
£.  B.  Smyley.  Instead  of  to  the  plaintiffs, 
the  assignees  tbereof.and  that  in  all  other 
respects  tbe  Judgment  be  afBrmed,  and 
tbe  ease  remanded  to  tl)ie  circuit  conrt  for 
Bueh  further  proceedings  as  may  be  neeee- 
eary  to  carry  ont  the  condoalons  herein 
announced. 

MolTBB.  C.  J.,  and  Pops,  J.,  concur. 


(87  S.  C.  576) 

AZTDESSON  et  sL  v.  LTNOH. 
^preme  Court  of  Sonth  GsmUna.  Nor. 
21.1882.) 

Acnoir  TO  RscoTsa  Real  Propsbtt  —  TassriBS 
— ^Btidbncb. 
X  "An  action  for  Qie  recorery  of  real  V"9- 
erty."  which  has  taken  the  place  under  the  Code 
of  the  action  of  "trespam  to  try  title,"  cannot 
be  mahitalned  unleaa  there  haa  been  an  actual 
trespsas  defendant,  ^thor  In  person  or 
tbrouKfa  an  agent  or  traant,  and  snch  trespan 
must  be  contmned  down  to  the  time  the  action 
is  brought.  Knda  v.  Benbow,  9  Rich.  Law,  30. 
overruled. 

2.  Bvidence  that  defendant's  agent  had  re- 
ceived rents  for  him  from  the  land  until  within 
four  or  five  years,  and  that  he  returned  the  land 
for  taxation  as  defendant's  down  to  1889,  in 
which  year  the  suit  was  brought.  Is  not  suffi- 
cient proof  thut  defendant  was  in  possession  of 
the  premises,  and  therefore  committing  a  tree- 
pass,  at  the  Ume  the  action  was  commenced. 

Appeal  from  common  pleas  clrcalt  court 
of  Abbeville  eonnty;  w.  H.  Wallacr. 
Jodge. 

Action  by  Oeoi^  W.  Anderson  and  John 
li.  Addison  against  Addison  W.  Lynch  for 
the  recovery  of  real  property.  From  a 
Judgment  for  defendant  entered  on  an  or- 
der dismissing  the  complaint,  plalutlffsap- 
peal.  Afflrmeii. 

Graj'don  &  Grajrdon,  for  appeUanta.  E. 
B.  Gary,  for  Tespondent. 

McGowAN,  3.  This  was  anactlon  under 
tbe  Code  for  "the  recovery  of  real  prop- 
erty,"— a  tract  of  land  descritx-d  as  con- 
taining 125  acres.  Tbe  complaint  alleged 
**tbat  tbe  defendant  la  in  posseralon  there- 
of, and  unlawfully  withholds  tbe  same 
from  the  plaintiffs,  to  tbeir  damage  one 


thousand  dollars;  wherefore  the  platntttb 
demand  Judgment  for  the  possession  of  tbe 
said  premises,  and  for  one  "UionRand  dol- 
lars for  the  nnlawfnl  detention  thereof." 
The  answer  denied  every  allegation  In  tbe 
complaint  except  so  much  thereof  as  al- 
leges that  **  the  land  formerly  belonged  to 
Mrs.  Elizabeth  Lynch."  Tbe  profrf  was 
very  meager.  We  think  It  appeared  that 
tbe  plaintiffs  bid  off  the  land  at  sheriff's 
sole  January  5, 1K80,  when  it  was  sold  un- 
der Judgments  and  executions  against  Mrs. 
Lynch,  and  received  sheriff's  title  for  It. 
That  before  the  aforesaid  eheriff's  sale, 
Mrs.  Lynch, theowner,had  leased  the  land 
to  one  Cunningham,  who  occupied  It  tor 
seven  years;  and  she  had,  before  the  sale, 
(June,  1879,)  also  conveyed  It  to  one  W.E. 
Lynch,  who,  It  seems,  some  tfme  after,  in 
1883  or  18^.  conveyed  the  land  to  the  de- 
fendant, A.  W.  Lynch,  whose  agent  and 
attorney,  Eugene  B.  Gary,  Esq.,  for  some 
time  paid  the  taxes  on  tbe  land,  and  col- 
lected some  rents.  When  he  commenced! 
to  receive  rents  for  the  detendsntthe  at- 
torney did  not  remember,  but  It  must 
have  been  after  1882  or  188S,  when  tbe 
land  was  conveyed  to  thedofendant.  Nor 
did  be  remember  when  he  ceased  to  act  as 
agent  of  the  defendant,  bnt  he  tbuogbt 
he  had  received  no  rents  for  five  or  six 
years,  and  lu  the  mean  time  he  had  been 
asked  to  become  tbe  agent  ol  another, — 
one  Oats.  The  retoms  from  the  auditor's 
office  were  offered  In  evSdeBce»  showing 
that  the  lands  were  returned  for  taxation 
by  Mr.  Gary  as  the  property  of  the  defend- 
ant, tbe  last  return  being  dated  February 
20, 1889.  At  the  clone  of  the  testimony  for 
the  plaintiffs  tbe  defendant's  attorney 
made  a  motion  for  a  nonsuit  on  the 
gronnd  that  there  was  no  proof  to  sho  w 
that  thedefendant  wasln  possession  of  the 
land  at  tbe  time  the  action  was  brought. 
The  motion  was  granted  by  his  honor, 
Judge  Walmck,  who  granted  the  follow- 
ing order:  "At  thecloseof  plalntlffH*  testi- 
mony, the  defendant's  attorney  having 
moved  for  a  nonsuit,  because  that  there 
wasanentirefallureof  proof  on  the  part  of 
the  plaintiffs  as  to  tbe  possession  of  theland 
by  the  defendant  at  the  time  of  tbe  com- 
mencement of  the  action,  and  it  appearing 
to  the  court  that  there  was  an  entire  fait 
ure  of  proof  on  the  part  of  tbe  plaintiffs  of 
such  possession,  now,  on  motion  of  Eu- 
gene B.  Gary,  defendant's  attorney.  It  is 
ordered  that  the  motion  be,  and  the  same 
.is  hereby,  granted,  and  that  tbe  com- 
plaint be  dismisaed,  with  costs."  The 
pla  I  a  tiffs  appeal  on  tbe  following  grounds : 
Because  It  was  error  Id  the  presiding 
Judge  to  hold  that  It  was  neceaaary  lor 
the  plaintiffs  to  sboTV  actual  possession  of 
the  land  In  dispute  at  the  time  of  the  com- 
mencement of  the  action  by  the  defend- 
ant. In  order  for  them  to  recover  againut 
bim.  (2)  Becansehls  honor  erred  In  not 
holding  that  conHtroctlve  possession  of 
land  by  a  defendant  is  snfflelent  to  enable 
the  true  owner  to  recover  against  him. 
(8)  Because  the  Judge  erred  lu  not  hold- 
ing that  all  that  was  necessary  for  the 
plaintiffs  to  do  to  maintain  their  action 
was  to  show  that  the  defendant  had  com- 
mitted a  trespaes  on  the  land  of  tbe  plain- 
tltte  at  any  time  within  ten  years  before 
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the  commcDceRient  of  the  action.  (4)  Be- 
caaeeltnaa  error  In  the  preslditig  Judge 
to  hold  that  tbeevldence  of  the  poaaeaalon 
of  the  defendant  was  not  satflclent  to  go 
to  the  jury.  (6)  Because  bla  honor  erred 
In  not  boldlUK  that  the  answer  of  the  de- 
fendant, by  aettlng  tip  a  {;eueral  denial, 
admitted  the  right  of  the  plaintiffs  to  sue 
him  t.^  the  character  In  whluh  he  waa  saed, 
and  was  an  adinlaslon  of  ouster  by  the 
defendant.  (6)  Becanae  hla  honor  erred 
In  not  huldlnx  that  retnmlne  the  land  for 
taxation,  and  paying  taxes  upon  It. was  a 
■nfflcient  claim  of  title  and  right  to  pos- 
eesaion  loanable  the  plaintiffs  to  maintain 
action  against  bim.  (7)  Because  It  was 
error  In  the  Judge  not  to  bold  that,  ander 
the  Ckide,  all  that  was  necessary  for  the 
plaintiffs  to  show  was  that  the  defend- 
ant claimed  aome  Interest  iu  the  land  ad- 
vene to  the  plaintiffs^  and  that  returning 
the  land  fur  taxation  and  paying  taxea 

,  waa  sufficient  evidence  of  an  adTerseclalm 

'  to  flco  to  the  Jurr." 

The  Code  of  Procedure  has  made  no  ma- 
terial changes  in  the  primary  rights  of 
parties,  or  In  the  dltferen  t  ca  nsea  of  action, 
nor  undertaken  to  give  any  new  redress^ 
but  has  only  changed  the  mode  by  w bleb 
redress  is  reached  and  applied.  It  has 
provided  what  It  calls  "an  action  for  the 
recover;  of  real  property  "  in  the  place  of 
the  old  action  of  "trespass  to  try  titles," 
which,  as  It  la  understood,  embraces  three 
elementH,  vis.:  The  writ  of  right  to  try 
the  title,  ejectment  to  recover  the  posses- 
sion, and  also  lor  mesne  profits.  Etee  Gel- 
ger  T.  Kalgler,  16  B.  G.  262.  As  we  think, 
the  action  cannot  be  maintained  unless 
there  has  been  an  actual  treApass  by  the 
defendant.  It  is  nut  absolutely  necessary 
that  the  trespass  should  hare  been  com- 
mitted by  tbaddendant  himself  In  person, 
but  It  may  be  committed  through  and  by 
another, — as  an  agent  or  tenant.  In  tbe 
ease  uf  Blnda  r.  Benbow,  as  It  is  last  re- 
ported In  11  Rich.  Law,  24,  the  trespass 
was  held  to  have  been  committed  by  tbe 
father  In  putting  his  son  Plnckney  In  pos- 
session of  tbe  land,  which  trespass,  as  we 
understand  It,  was  continued  down  to  the 
trial.  As  we  think.  It  la  necessary,  In  an 
action  under  the  Code,  that  there  should 
be  a  trespass,  and  that  It  should  be  cou- 
ttnned  down  to  tbe  time  the  action  Is 
brongbr.  See  6  Amer.  ft  Eng*  Euc.  Law, 
p.  345,  where  the  doctrine  Is  stated  as  fol- 
lows: "The  plaintiff  mnal.  In  orderto  en- 
title bim  to  recover,  show  (1)  a  legal  es-' 
tate  In  tbe  premises,  existing  In  him  at  the 
time  the  salt  was  commenced ;  ( 2)  a  right 
of  entry  In  himself;  (3)  that  at  the  com- 
mencement of  tbe  suit  the  ddendant,  or 
those  claiming  nnder  him,  waa  In  posses- 
sion of  the  premises.  *  *  *  It  must  be 
proven,  [proved,]  as  against  tbe  defeud- 
ant  named  in  tbe  action,  that  he  waa  ac- 
tually In  possession  when  the  salt  was 
commenced,  unless  he  he.  one  admitted  tu 
dpfend  In  place  of  another, "  etc.  In  the 
cases  of  Thompson  v.  Brannon,  14  S.  C. 
643,  and  Stanley  v.  Shoolbred,  25  S.  C.  181, 
tbe  question  was  merely  as  to  tbe  exten- 
sion of  possession  by  force  of  "a  color  of 
title."  In  this  case  no  trespass  was  al- 
leged except  what  was  embraced  In  the 
allCKAUon  "that  defendant  is  In  posses- 


sion thereof,  and  unlawfully  withholde 
the  same  from  tbe  plaintiffs."  It  was  not 
made  to  appear  that  the  defendant  ever 
was  In  possesslon—Actnal  po8aessloD--oI 
the  premises.  His  attorney  and  agent  did 
receive  some  rents  for  him,  but  he  tbought 
be  bad  received  no  rents  for  four  or  five 
years,  and  was  not  certain  as  to  the  time 
when  be  ceased  to  bo  the  agent  of  the  de- 
fendant. It  Is  luslsted,  however,  that  he 
returned  tbe  land  fur  taxation  down  to 
1889;  but  we  must  agree  with  the  dreolt 
Judge  that  this,  tbe  strongest  fact  Id  tbe 
case,  waa  not  proof  that  tbe  defeniiaBt 
was  in  poBseesIon  of  the  premises  In  con- 
tention at  tbe  time  the  action  was  com- 
menced But  it  is  urged  that  It  waa  error 
to  hold  that  the  action  could  not  be  main- 
tained unless  the  defendant,  In  peraun  or 
through  another,  was  In  poasessloa  at  tbe 
time  tbe  action  wae  brongbt.  It  la  true 
that  the  caae  of  Blnda  v.  Benbow,  as  nt 
flnt  reported  In  9  Rich.  I^w,  30.  did  hold 
that  "In  trespass  to  try  title  It  la  saffl- 
dent  tu  prove  a  trespass  within  ten  years 
before  tbe  commencement  of  the  action." 
We  think  this  Judgment  must  have  been 
hastily  rendered;  and,  considering  that  It 
is  not  sustained  either  by  principle  or  tbe 
current  of  authorities,  w«  teei  eoustralued 
to  overrule  it,  which  Is  done.  Nothing 
waa  said  In  the  cas^  about  mesne  profits 
or  damages,  and  therefore  that  matter  la 
not  before  us.  Tbe  Judgment  of  thia  court 
la  that  tbe  Judgment  ul  the  drcuit  court 
be  affirmed. 

MclTBB,  C.  J.,  and  Popc,  J.,  concur. 

  (n  s.  c.  sm 

BOOKER  T.  SMITH,  (two  caws.) 
(Supreme  Ooort  of  South  Ganrflna.  Jan. 
16,  1888.) 

Attachmsxt  Bcid— Validitt— BsTOPpn. 

1.  Under  Code»  i  2S1,  which  reqnfres  an  a^ 
tachroent  bond  to  be  signed  the  pUintiff  widi 
nifficieat  surety,  such  a  bond  Is  a  nuUity  if  dsn- 
ed  onlr  br  a  strangw,  and  no  suit  thaeon  can 
be  maintained. 

2.  Where,  in  a  suit  oo  such  a  bond,  a  de> 
mnrrer  is  int^osed  oa  the  orooDd  that  the  com- 

{ilalDt  does  not  state  a  suffident  cause  of  action, 
t  cannot  be  contended  that,  thous^  a  nnllitr  as 
an  attachment  bond,  it  ia  valid  as  a  common-law 
bond,  when  no  allegaiion  to  that  effect  ia  made 
In  the  complaint. 

8.  Baolty  will  not  enforce  UaUlity  an  aacfa 
a  bond  when  it  appears  tibat  the  plaintiff  in  the 
attachment  suit,  after  he  discovered  the  bood 
was  irregular,  moved  to  amend  It  so  as  to  hare 
It  perfected  according  to  law,  whicb  motion  tbe 
defendant  in  that  suit  (plaintiff  here)  oDpoeed. 
and  the  attachnmtta  were  dindved,  and  jnd^ 
ment  entered  tar  defendant  in  that  suit  for  costs 
and  di8bar8enient%  which  Jodcmeut  waa  paid. 

Appeal  from  common  pleas  clrenlt  eoart 
of  Abbevillecouoty  ;  J.  H.  HcraoM,  Judge- 
Action  by  Edward  H.  Booker  against 
Augustus  W.  Smith,  and  by  same  plaintiff 
against  same  defendant,  to  recover  on  at- 
tachment bonds.  From  a  Judgment  en- 
tered oo  orders  sustaining  demorrera  to 
tbecomplalnts,plaintiflappeats.  A&lrmed. 

Orsydoa  A  Qraydon,  for  appelant. 
Purker  A  McQowAD,  for  respondent. 

Mbbtsb,  J.  These  cases  involve  tbe 
same  questions,  apd  are  precisely  tbe  same 
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In  every  particular,  except  in  one  of  them 
tbn  name  ut  Auguntas  W.  Smith,  the  re- 
Bpoadeat,  has  a  seal  after  It,  while  the 
uther  baa  uot.  They  were  therefore  heard 
togetber.  la  order  that  a  proper  iinder< 
standing  may  be  hud  of  the  points  decid- 
ed, it  Is  necessary  that  one  ot  the  com- 
plaints sbould  be  set  out  in  full. 

STATEMENT  OF  CAFE.  ' 

"Edward  H.  Bonktr,  the  plaintiff  herein, 
by  Uraydon  ft  Graydon,  hts  attorneys, 
complalnlnB  of  Aufcnstaa  W,  Smith,  the 
detondant  aforesaid,  alleges:  (1)  That 
heretofore  an  action  was  commenced  in 
this  court  by  F.  W.  Wancener  and  George 
A.  Wagener,  partners,  dolag  buslnnss  un 
der  the  firm  na  me  of  F.  W.  Wagener  &  C!o., 
for  the  recovery  of  money  against  this 

Slalntlff,  wherein  the  said  F.  w.  Wagener 
i  Go.  made  application  to  Thomas  L. 
Moore,  Eaq.,  clerk  of  this  coart,  for  a  war- 
rant of  attac>imvnt  against  the  property 
of  tbia  plaintiff,  wbereapon  the  aforesaid 
defendant  tben  and  there  executed  and 
filed  with  said  clerk,  for  tbe  benefit  ot  this 
plaintiff,  pursaant  tu  tbe  requirements  of 
Rection  £l  of  the  Code  otf  Procedure,  a 
written  undertaking,  a  copy  of  which  la 
hereto  annexed  as  a  part  of  this  eom- 
p1alnt,andmarked*ExhlbltA.'  (2)  Tbat, 
pursuant  to  said  application  and  undertak- 
ing, the  aald  clerk  Issued  a  warrant  of  at- 
tachment dated  March  1, 1S89.  and  direct- 
ed to  theaheriff  of  tbflsald  county  ot  Abbe* 
Title,  wbereby  tbe  aaid  sheriff  was  required 
to  attach  and  safely  keep  all  tbe  real  and 
personal  property  of  tbls  plaintiff  not  ex- 
empt by  law  from  execution,  or  a  sufll- 
cient  amount  therei^f  to  uatlrify  the  de- 
mand of  said  F.  W.  Wagener  &  Co.  In  said 
action,  to  wit.  the  sum  of  four  hundred 
and  fifty-nine  48-100  dollars,  with  Interest 
thereon  from  January  10,  1889,  together 
with  all  costs  and  expensea.  (S)  Tbat  at 
the  time  of  issuing  the  said  attachment 
this  plaintirr  was  engaged  as  a  merchant 
in  selling  general  merchandise  at  retail  in 
tbe  town  of  Dunnalds.ln  said  county.  (4) 
That  tbe  sheriff  of  said  county,  pursuant 
to  said  warrant  of  attachment,  entered 
said  Btore,  and  attached  the  whole  stock 
of  goods  of  this  plaintiff,  worth  at  cost 
prlw  more  than  two  thousand  dollars,  and 
also  attached  otber  property,  real  and 
personal, of  plaintiff, to  the  value  of  about 
one  thousand  dollars.  (K)  That  said 
sheriff  closed  up  tbe  Htore  of  plaintiff,  and 
deprived  him  of  the  possession  ot  said 
stock  of  goods  for  about  five  months.  (6) 
Tbat  by  aald  seliure  by  the  said  sheriff  the 
baslneas  of  the  said  plaintiff  was  utterly 
broken  np  and  destroyed,  the  said  goods 
beeamo  unmarketable,  the  plaintiff  waa 
put.  to  much  trouble  and  expense  In  de- 
fendlngsald  proceeding,  and  this  plaintiff's 
credit  was  greatly  Injured,  to  his  damage 
two  hundred  and  fifty  dollars.  (7)  That 
■neb  proceedings  were  bad  in  tbe  special 
proceeding  aforesaid  that  on  the  20th  day 
of  Joly,  1R89,  the  said  attachment  was 
vacated  and  dissolved  by  the  order  of  tbe 
court.  (8)  That  before  the  commence- 
ment  ot  this  action  the  plaintiff  duly  de- 
manded ot  said  defendant  the  said  sum  of 
two  hoodred  and  fifty  dollars,  which  tbe 
■aid  drtendan*'  In  and  by  said  nndertak- 
ing  prumlnd  to  pay  to  plaintiff  for  coats 


and  damages  Id  ease  aald  attachment 
should  be  set  aside  by  order  of  thecourt, 
but  the  said  defendant  has  not  paid  the 
same,  or  any  part  thereof,  (ft)  Tbat  be- 
fore the  commencement  ot  this  action  the 
plnlntiff  also  demanded  of  said  F.  W. 
Wagener  Co.  paymeutof  the  said  sum 
ot  two- hundred  and  fifty  dollars  men- 
tioned in  said  undertaking,  but  they  have 
not  paid  tbe  same.  (10)  That  by  Inad- 
vertence and  mistake  the  following  words 
were  left  out  of  said  undertaking,  to  wit: 
In  the  second  line  thereof  the  words '1* 
and 'am,*  in  the  seventh  line  thereof  the 
word 'myself,' and  In  the  thirteenth  line 
thereof  the  word 'are,'  and  In  the  thir- 
teenth line  thereof  the  words  'Thomaa  L. 
Moore*  are  erroneously  inserted  instead 
ot  the  words, '  F.  W.  Wagenef  and  George 
A.  Wagener,  partners,  doing  business  un- 
der the  firm  name  ot  F.  W.  Wagener  ft 
Co.;'  but  that  said  undertaking  waa  In- 
tended by  the  defendant,  and  was  giveu 
by  him  and  accepted  by. the  said  clerk,  as 
an  indemnity  tu  the  defendant  therein, 
this  plaintiff,  hgainaC  any  costs  and  dam- 
ages that  be  might  suffer  by  reason  of  is- 
suing and  solug  out  said  attachment  In 
case  the  same  should  be  set  aside,  and 
that,  bat  tor  the  giving  of  said  undertak- 
ing by  the  said  defendant,  the  aald  clerk 
would  not  have  issued  aald  warrant  of  at- 
tachment. (11)  That  on  the  15th  day  ot 
March,  1889,  tbe  plaintiff  In  said  action 
and  special  proceeding  made  a  motion  be- 
fore bis  honor.  Judge  Norton,  at  cham- 
bers, at  Greenville,  H.  C,  for  leave  to 
amend  said  undertaking  by  inserttug  the 
name  ot  the  plaintiff  therein  where  It 
sbould  appear;  and  In  support  ot  aald 
motion  the  defendant  herein  made  the  fol- 
lowing affidavit:  '[Title  of  the  Cuune.] 
Personally  came  A.  W.  Smith,  who,  being 
duly  sworn,  sa^  that  he  Is  tbe  surety  on 
tbe  undvrtnklngln  the  above  attachment 
suite;  tbat  be  signed  the  same  expecting 
and  Intending  to  be  bound  to  the  above 
defendant  according  to  the  coudltlons  of 
the  bond;  that,  if  said  bonds  are  Irregular, 
be  consents  to  any  correction  whereby  they 
may  be  made  perfect.  AnausTDS  W.  Smith. 
Sworn  to  bi^nre  me  tbls  ]4tb  March,  1889. 
W,  C.  McQoWAN,  [L.  B  ]  N.  P.  S.  C  (12) 
That  the  condition  of  the  said  undertak- 
ing has  been  broken,  and  the  said  dpfend- 
apt  la  Justly  Indebted  to  this  plain  tiff  there- 
upon  In  the  aum  of  two  hundred  and  fifty 
dollars,  thfl  coats  and  damages  eustnined 
by  thie  plaintiff  by  reason  ot  tbe  Issuing 
of  said  attachment.  Wherefore  the  plain- 
tiff demands  Judgment  against  the  defend- 
ant that  the  said  undertaking  beruformed 
in  act^ordance  with  tbe  awom  consent  ot 
said  defeudant  by  Inserting  therein  the 
words  fimltted  therefrom  as  above  set 
forth,  and  by  striking  ont  thereof  tbe 
name  'Thomas  L.  Moore,*  and  Inuertlng 
therein  In  lieu  ot  aald  name  tbe  names  'F. 
W.  Wagener  and  George  A.  Wagener, 
partners,  doing  liualnesa  under  tbe  firm 
name  of  F.  W.  Wagener  &  Co.,'  and  that, 
when  so  reformed,  the  plaintiff  herein  have 
Judgment  thereon  against  the  defendant 
for  the  sum  ot  two  hundred  and  fltty  dol- 
lars, and  tor  tbe  costs  and  disbursements 
of  this  action.  Obatdom  ft  Gratoon, 
Plata titrs  Attorneys." 
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TbecompIalDthsworn  to  before  Thomas 
L.  Moore, ac.  C.  P..ou  thelltb  May.lSO], 
by  the  plalntltr. 

"Exhibit  A.  The  state  of  Soatb  Garo- 
tlna,  county  of  Abbeville.  Office  at  the 
clerk nt  the  coartof  commun  pleas.  Know 
all  men  by  these  presents,  that,  In  parsu- 
ance  of  the  acts  of  the  g^eneral  assembly  of 
thlH  state  regulating  attachments,  A.  W. 
Smith  held  and  firmly  bound  unto  E. 
H.  Booker  In  the  full  and  Just  sum  of  two 
handred  and  fifty  dollara,  to  be  paid  nnto 
the  said  E.  H.  Booker,  hla  certain  attor- 
neys, executors,  administrators,  or  as- 
signs. To  which  payment  well  and  truly 
to  be  made  and  done,  I  bind  my  heirs, 
executors,  and  administrators,  Jointly 
and  severally,  firmly  by  these  presents. 
Sealed  with  my  seal,  and  dated  the  1st 
day  of  March,  in  the  year  of  oor  I^ord  one 
thonaand  eight  hundred  and  elghty-nlne, 
and  In  the  18th yearof  American  Independ- 
ence. Whereas.  Thomas  L.  Moore  Is  about 
to  Issue  and  sue  out  of  ttae  court  of  com- 
mon pleas  for  ttae  county  of  Abbeville, 
aforesaid,  a  warrant  of  attachment  to  at- 
tach all  real  estate  of  tbe  said  E.  H. 
Booker,  and  all  hla  personal  estate,  In- 
clndlng  money  and  bank  notes,  except 
such  real  and  personal  estate  as  are  ex- 
empt from  attachment  levy,  and  sale  by 
the  constitution;  and  whereas. under  and 
by  virtue  of  ttae  provisions  of  law  In  rela- 
tion thereto.  It  Is  directed  and  prescribed 
that  before  issuing  ttae  warrant  the  Judge, 
trial  Justice,  or  clerk  shall  require  a  writ- 
ten undertaking  on  the  part  of  tbe  plaln- 
tltr, with  sufficient  surety,  to  the  effect 
that.  If  the  defendant  recover  Judgment, 
or  the  attachment  be  set  n«Ide  by  order  of 
the  court,  the  plaintiff  will  pay  all  costs 
that  may  be  awarded  to  the  defendant, 
and  all  damages  which  he  may  sustain  by 
reason  of  the  attachment,  not  exceeding 
the  sum  specified  In  the  undertaking, 
which  shall  be  at  least  two  hundred  and 
fifty  dollara:  Now,  therefore,  the  condi- 
tion of  the  above  obligation  Is  such  that, 
If  the  said  defendant  recover  Judgment  In 
the  said  case,  or  tbe  attachment  be  set 
aside  by  order  of  tbe  court,  and  the  said 
A.  W.  Smith  Hhall  pay.orcauseto  be  paid, 
to  the  said  E.  H.  Booker,  his  certain  at- 
torneys, executors,  admlnltrtrators,  or  au- 
slgns,  ail  costs  that  may  he  awarded  to 
the  defendant,  and  all  damages  which  he, 
the  said  defendant,  may  sustain  by  rea- 
son of  the  attachment  about  to  be  Issued 
as  aforesaid,  then  tbe  above  nppllcatlou 
to  be  void,  and  of  none  etTect,  or  else  to  re- 
main In  full  force  and  virtue.  Aua.  W. 
Sbhth.  Signed,  sealed,  and  delivered  in 
tbe  presence  of  W,  C.  McGowan.  " 

"The  state  of  South  Carolina,  county  of 
Abbeville— ss, :  One  of  tbe  subscriberH  to 
thu  foregoing  undertaking,  being  duly 
sworn,  says  that  he  is  a  resident  and  laud 
bolder  witbln  thin  state,  and  Is  worth  tbe 
sum  of  two  hundred  and  fifty  dollars  over 
all  bis  debts  and  liabilities,  and  exclusive 
of  property  exempt  by  law  from  execu- 
tion. Adg.  W.  Smith.  Sworn  to  before 
mn  this  first  day  of  March,  1889.  W.  C. 
McGowAN,  [l.  8.]  N.  P.  S.  C. " 

"The  state  of  South  Carolina,  county 
of  Abbeville— SB. :  I  certify  that  on  this 
1st  day  of  March,  A.  D.  1S88.  before  me  per- 


sonally appeared  the  above-named  A.  W. 
Smith,  known  to  me  to  be  the  individual 
described  in  and  who  executed  tbe  above 
undertaking,  and  severally  acknowledged 
that  tbey  executed  the  same.  W.  G.  Mc> 
QOWAW.  N.  P*  S.  C." 

An  answer  was  filed  to  tbe  complaint, 
and  also  sworn  to,  but  for  the  purposes  of 
this  case  It  Is  not  uecessary  that  It  should 
be  set  out. 

After  the  pleadings  were  read,  an  oral 
demurrer  was  Interposed  on  tbe  part  of 
tbe  defendant  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  and  after  argument  Judg?  Htin- 
soN  made  the  following  order:  "This  was 
an  action  on  an  Instrument  of  writing 
purporting  to  be  an  attachment  boud  in 
an  attachment  suit  by  F.  W.  Wagener  & 
Co.  against  tbe  plaintiff.  After  the  read- 
ing of  tbe  complaint  and  answer,  defend- 
ant Interposed  a  demurrer  on  thesroond 
that  tbe  complaint  did  not  contain  a 
statement  of  tacts  sufi3clent  to  constitute 
a  canse  of  action,  and  moved  to  dismiss 
the  complaint.  After  hearing  argument 
by  counsel  for  and  against  tbe  motion.  I 
am  of  opinion  that  the  said  instrament  in 
writing  or  bond  sued  upon  Is  fatally  de- 
fective, and  that  It  cannot  be  reformed,  as 
demanded  by  platntlff,  so  as  to  give  It  va- 
lidity and  legal  existence.  It  Is  therefore 
ordered  and  adjudged  that  tbe  demurrer 
be  sustained,  and  the  complaint  dismissed, 
with  'costs.  J.  H.  Hddbon,  Presiding 
Judge." 

The  plaintiff  excepted  to  said  order,  and 
appeals  to  this  court  on  the  following 

grounds:  "(1)  Because  his  honorerred  In 
olding  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. (2)  Because  bis  honorerred  in  hold- 
ing that  the  said  undertaking  is  fatally 
defective,  and  cannot  be  reformed  as  de- 
manded by  plalntin.  so  as  to  give  it  valid- 
ity and  legal  existence.  (8)  Because  bis 
honor  should  have  held  that  tbe  said  on- 
dertaklng  Is  a  valid  and  binding  obliga- 
tion of  the  defendant.  (4)  Because  his 
honor  should  have  held  that  the  said  an-- 
dertaklng  Is  good  at  common  law,  with- 
out any  araeudment  or  reformation,  the 
complaint  having  alleged,  and  the  deiuor- 
rer  having  admitted,  that  it  was  given  by 
the  defendant,  and  accepted  by  the  clerk, 
to  Indemnify  the  plaintiff  agulnatany  costs 
and  damages  that  he  m*gtat  sulfer  by  rea- 
son of  the  isRuingof  the  attachment  in  the 
case  of  F.  W.  Wagener  &  Co.  against  the 
plaintiff.  (5)  Because,  the  defendaut  hav- 
ing read  bis  answer,  and  thereby  pleaded 
to  tbe  merits,  his  honor  hod  no  right,  at 
that  stage  of  the  case,  to  dismiss  tbe  com- 
plain ton  demurrer.  (6)  Because  thnordtf 
and  Judgment  are  in  all  respects  cootrary 
to  law  and  to  tbe  case  made  by  the  com- 
plaint and  demurrer.* 

In  1889,  F.  W.  Wagener  A  Co.  and  Wat- 
klnn  &  Davenport,  being  creditors  of  E. 
H.  Booker,  applied  to  tbe  derk  of  tbe 
court  of  Abbeville  county  for  attachments 
against  Ills  property,  offering  as  indem- 
nity the  undertakings  which  are  the  sub- 
jects of  these  suits.  Ttae  clerk  accepted  tbe 
secarlty,  and  Issued  tbe  attchmcnts.  On 
the  20th  July,  1839,  these  attachments  were 
dissolved  and  set  aside  by  the  court,  and 
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en  May  IS,  1881,  tbese  actloas  were 
broDgbt  on  said  onderta kings,  praylDff 
ludgment  Id  each  for  f250  aa  damages, 
and  for  costs  and  dlsburaementB. 

In  the  dlBeusflioD  of  tbese  eases  we  pro- 
pose to  follow  ttae  aDggeHtlons  of  tbe' 
coansel  for  tbe  appellant,  tbat  all  tbe 
grouDds  of  appeal  are  Included  Id  theqaea- 
tlon,  "Did  tbe  circuit  Judge  eiT  In  his  cun- 
clustonB?"  ratber  than  discuss  tbe  grounds 
of  appeal  seriatim.  The  main  point  In- 
volved Id  tbese  cases  la  ttae  cbaracter  of 
tbeae  cDdertakiogs,  and  In  stating  our 
views  thereupon  we  propose  to  be  brief,  for 
the  la  ff  alTectIng  tbem  Isso  well  settled  tbat 
an  extended  opinion  would  only  cumber 
the  boohs  to  no  purpose.  In  tbe  case  of 
Bank  t.  BtelUng,  31  S.  C.  360,  9  S.  £.  Rep. 
1028,aniong  other  questions  Involved,  was 
one  of  the  validity  of  certain  papers  pur- 
porting to  be  attachment  bonds,  and  in 
dlscDSslDg  tbla  qnestlon  Mr,  Justice  Mo- 
Iter  says:  "It  seems  to  as  tbat  the  lan- 
guage osed  to  that  section  [reterring  to 
section  251  of  tbe  Code]  plainly  Implies 
tbat  to  comply  with  the  coadlticm  pre- 
cedent three  things  are  neceseary:  (1) 
That  the  obligation  or  undertaking  must 
be  Id  writing:  (2)  that  It  shall  be  on  the 
part  of  tbepIalDtltf:  (3)  that  It  shall  be 
with  sufficient  surety.— and.  If  either  of 
these  three  tbtnga  be  lacking,  then  ft  can- 
not be  said  tbat  the  condition  precedent 
has  been  complied  with."  lu  these  cases 
it  seems  that  the  undertakings  were  all 
signed  by  strangers,— -in  one  case  by  one 
person,  and  in  tbe  others  by  two;  and, 
the  requirements  of  tbe  law  not  being 
complied  with,  the  attachments  were  set 
aside.  The  cases  at  bar  are  precisely  sim- 
ilar In  two  of  the  rules  to  whicb  we  have 
referred, — they  are  not  signed  by  the 
plaintiff,  but  are  signed  by  a  stranger.  If 
we  had  to  rely  on  this  case  alone,  we 
would  be  bound  to  conclude  tbat,  as  at- 
tachment bonds,  they  are  nullities,  UDd  do 
snit  could  be  maintained  upon  them  as 
such.  But  oar  conclusions  are  not  left  to 
be  determined  alone  by  this  case,  for  the 
very  papers  embraced  lu  these  salts  were 
tbe  subject  of  Judicial  iDvestlgatloa  and 
were  passed  upon  bythlscnurt  la  thecases 
of  Wegener  v.  Booker  and  WatkLns  v. 
Booker,  also  reported  in  SI  S.  C.  876,  9  S. 
G.  Rep.  1055.  In  tbese  cases  Mr.  Chief 
Jnatlce  Simpson  says:  "The  Judge,  clerk, 
or  trial  Justice  shall  require  a  written 
undertaking  on  tbe  part  of  the  plaintin, 
with  sufficient  surety,  to  the  effect  that, 
if  the  defendant  shall  recover,"  etc.  "It  Is 
admitted  that  neither  ul  these  require- 
ments was  complied  with;"  and  he  con- 
clndes:  "Tbe  nudertafctng  was  fatally 
defective,  because  it  was  not  executed  by 
thepluintlff  fvitb  surety, as  required  by  tbe 
act,"  etc.  It  Is  urged,  however,  for  the  ap- 
pellant tbat,  if  thefie  bonds  are  nullities 
as  attachment  bonds,  they  are  neverthe- 
less common-law  bondF,  and  these  actions 
shnuld  be  sastalued  upon  them  as  sucb. 
Thia  view  was  urged  with  much  force  by 
tbe  anpellant's  counsel,  and  many  au- 
thorities cited  to  sustain  tbe  position 
tbat  they  were  common-law  bonds.  On 
the  point  tJins  made  tbe  court  does  not 
feel  called  upon  to  express  an  opinion ; 
in  fact  it  would  be  Improper  to  do  so,  in 


tbe  pre<!entatlon  of  tbese  cases.   We  are 

to  determine  theeflect  of  the  oral  demurrer 
interposed,  tbat  tbe  complaint  does  Dot 
state  tacts  sufficicDt  to  coDstitute  a  cause 
of  acUoD,  and  iD  determining  tbat  qnestlon 
we  are  confined  strictly  to  ttae  face  of  tbe 
complaint.  A  close  examination  will  dis- 
close the  tact  tbat  nowhere  in  them  cun  be 
found  an  allegation  tbat  these  are common- 
luw  bonds,  and  demanding  rtilef  for  a 
breacb  of  them  as  sacta. 

The  last  ground  urged  is  that  equil7 
and  good  conscience  require  tbat  the  de- 
fendan  t  shall  perform  this  contract. 
There  can  be  no  question  as  to  the  very 
extended  powers  of  the  court  of  equity. 
In  almost  numberless  cases  that  court 
affords  relief  when  It  could  not  be  ob- 
tained under  the  strict  rules  of  the  com- 
mon law.  But  the  ruira  wfalcb  govern 
eonrts  of  equity  are  as  plainly  marked 
ont  and  as  well  understood  as  those 
which  govern  cuuvte  of  law.  Two  of  Its 
leading  maxims  are:  "He  who  seeks 
equity  must  do  equity,"  and  "He  who 
comes  into  a  court  of  eqdity  must  come 
with  clean  bands."  Now,  what  are  the 
facts  In  these  cases  on  which  equitable  re- 
lief Is  demanded?  Some  of  tbem  have  al- 
ready been  stated,  but  it  is  necessary  here 
to  repeat  them.  On  ttae  1st  day  of  Marcta, 
IS80,  Watklns  &  Davenport  and  F.  W. 
Wagener&Co.,  being  creditors  of  E.  H. 
Booker,  the  appellant  here,  sued  out  their 
attachments  in  Abl»eville  county  against 
him,  and  the  bonds  to  the  clerk,  aa  set 
forth  In  these  pleadings,  wnre  given.  Tbe 
appellant  here,  who  was  tbe  delSndaDt 
there,  belDg  advised  that  the  proceedings 
were  Irregular,— one  of  tbe  irregularities 
being  tbat  the  bonds  were  not  as  tbe 
statute  required,— gave  notice  under  rule 
60  of  the  circuit  cunrt  of  a  motion  before 
Judge  Norton  at  chambers,  at  Greenville, 
on  the  15th  March,  1889,  to  have  said  at- 
tachments set  asideand  dissolved  on  vari- 
ous grounds,  one  of  the  principal  ones  be- 
ing the  one  beretnbefore  stated.  At  the 
same  time  and  place  the  respondent  here, 
on  one  day's  notice,  moved  bis  honor. 
Judge  Norton,  for  leave  to  amend  said 
undertakings  so  as  to  have  them  per- 
fected as  the  law  reqnlres,  end  bis  pro- 
posal Is  contained  in  his  affldavlt,  and 
fully  set  ont  in  paragraph  11  of  ttae  com- 
plaint. Judge  Norton  made  an  order  re- 
fusing to  net  aside  the  attachments,  and 
for  leave  to  amend,  as  proposed  by  this 
respondent.  From  thlsorder  theappellant 
here  appealed  to  this  court,  and  by  its 
Judgment,  rendered  on  the  20tb  July,  1889, 
the  order  of  Judge  Norton  was  revrased, 
and  the  attachments  were  dissolved  and 
set  aside,  as  we  have  stated  supra ;  aDd 
it  was  stated  Id  the  argument  In  tbese 
cases  before  na,  and  not  denied,  that  ttae 
appellant  entered  up  his  Judgment  for 
costs  and  disbursements,  which  were 
paid.  It  seems  to  us  tbat  the  conduct  of 
tbe  parties  might  be  Interpreted  Into  lan- 
guage like  this :  On  the  16th  Marcta,  1889, 
the  respondent  said  to  tbe  appellant :  **  I 
have  been  advised  that  tbe  bonds  are  In- 
formal; that  they  are  not  such  as  the 
statute  requires;  but  I  do  not  want  you 
injured  In  any  way,  and  to  show  you  that 
I  want  yon  fully  protected  I  am  ready 
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and  wnilns  to  put  the  bonds  Id  proper 
Bliapo,  HO  aa  to  secare  yon  agaiaat  aay 
loas  yua  may  BQBtalD,  and  as  nn  earnest 
thereof  I  sire  yon  my  aolemn  oatta,  wJiiich 
iH  contained  In  thle  paper."  Tu  this  ap- 
pellant repItoH :  **  I  do  not  want  the  bonda 
amended.  I  know  they  are  Intormal, 
and  will  beset  aside.  I  bare  the  advan- 
taee  of  you,  and  I  Intend  to  nae  It  for  all 
ft  la  worth."  And  thesoquelBhowsthat  he 
did  carry  ont  his  purpose,  and  obtained 
all  the  law  wonid  slvehlra  by  the  proceed- 
iDSB.-  Now,  we  do  not  desire  to  be  under- 
stood aseondemnlng  tbe  appellant  tor  tak- 
ing SQcb  advantage  as  the  law  gave  blm. 
Ttaat  was  his  right;  but  we  are  of  opin- 
ion that,  after  having  ased  that  advan- 
tage to  the  detriment  of  the  respondent, 
and  that,  too,  in  the  face  of  tbe  tender 
made  by  blm,  it  Is  too  late  now  tu  appeal 
to  tbe  cuDBCience  of  tbe  court  to  place  him 
iu  a  position  wblcb  be  refused,  and  wblcb 
would  enable  him  a  second  time  to  make 
t^e  reapondent  answerable  to  his  demanda. 
We  think  it  would  be  unjust,  inequitable, 
and  unconscipnable  bo  to  do.  The  appel- 
lantcantakenotblng  by  his  filth  grouDd  of 
appeal.  The  point  to  settled  against  him 
Id  Hull  V.  Young,  29  8.  C.  69;  6  S.  E.  Bep. 
93S.  It  is  therefore  ordered  and  adjudged 
tbat  the  Judgments  of  tbe  circuit  court  in 
oaeh  of  tbese  cases  be  affirmed,  and  tbe 
appeals  dismissed. 

MdTSRr  G.  J.,  and  Popk,  J.,  concur. 


(88  8.  a  un 

CHAIiUERS  T.  EINAItD  et  al.i 
(Sapreme  Court  of  South  Carolina.  Jut.  B« 
1893.) 

CUJIU  AOAIKBT  DlCBDBNT'8  EaTATE— EviDBHOB. 

The  husband  of  plalntiflfB  Intestate  pnr- 
rhlB>fl  land  wold  under  order  of  the  court, 
asreebiK  to  pay  a  portion  of  the  price  down, 
and  secure  the  remaioder  by  bona  and  mort- 
gSLgo.  Bubsequentlr  be  agreed  to  lell  the  land 
to  defendants,  to  take  parment  hi  money  and 
in  wood,  and  he  and  Intestate  execnted  to  de- 
fendants a  iMHid  for  title.  Afterwards,  intes- 
tate's hnsband  not  bedng  able  to  eomply  witii 
hia  parchase,  defendants  were  substituted  as 
pnrcnasers,  and  gave  their  b<Hkd  to  the  clerk 
of  the  court  for  the  amount  then  due  on  the 
land.  About  ten  years  after  intestate's  death, 
and  six  years  aftw  her  husband's,  defendants 
presented  a  claim  againBt  her  estate  for  the 
amount  of  the  penal^  named  in  the  title  bond 
(riven  by  her  and  her  husband,  aUefflng  that 
they  had  paid  Intestate  and  her  hosband  the 
pnichase  price  named  in  the  bond,  and  had  also 
been  compelled  to  pay  into  court  tbe  sum  men- 
tioned In  the  bona  to  the  dsrii  for  the  same 
land.  The  evidence  showed  that  defendants 
had  made  paymoits  to  intestate's  husband  of 
wood  and  cotton  after  they  knew  that  he  was 
nnable  to  comply  with  the  terms  of  the  bcmd, 
and  after  they  bad  arranged  to  get  their  title 
from  the  court,  instead  of  from  him.  The  tes- 
timony also  showed  that  defendants  delivered 
more  wood  than  the  contract  of  sale  of  tbe 
land  called  for,  and  that  intestate's  hnsband 
was  indebted  to  them  for  oottcm.  BM,  that 
the  vvldMiee  of  the  payment  to  the  husband  of 
the  snm  named  in  tu  title  bond  was  not  anffl* 
dant. 

Appeal  from  common  pleas  circuit  court 
of  Newberry  county;  W.  H.  Wallacb, 
J  ndge. 

lE'roceedlngs  by  E.  P.  Chnlmers.sdulnls- 
*R«liearing  deuled.  See  16  S.  B.  Rep.  895. 


trator  of  Sparta  C.  Kibler,  deceased,  to 
marshal  her  estate.  Jacob  H.  Domlnick 
and  Daniel  T.  Domlolck  presented  a  claim 
on  a  bond  for  title  executed  by  deceased 
,and  her  husband,  and,  from  a  jadgment  of 
tbe  circuit  court  afOrmlng  a  Judgment  of 
a  master  dlHSllowlng  tbe  claim,  clalmaDta 
appeal.  Affirmed. 

Jobnatoae  di  Cromer  and  Moorman  Jt 
Simkins,  for  appellauts.  T.  J.  Pope,  J.  T. 
Cnlbreatb,  and  (J.  Q.  Sale,  for  reepondent. 

Aldrich,  J.  On  the  6tb  day  of  Marcb, 
A.  D.  1871,  Lnngdon  C.  Kibler  bid  oD  a 
tract  of  IS7%  acres  of  land,  at  a  sale  made 
under  an  order  of  the  eoort  hi  a  case  en- 
titled "Motfett  V.  Werts,"  at  the  price  of 
$2,280,  upon  the  terms  stated  In  tbe  order, 
to  wit,  one  third  cash,  the  balance  In  une 
and  two  yearo,  with  interest,  to  besecnred 
by  bond  of  the  purchaser  and  mortgage  oT 
the  premises.  He  gave  no  bond,  and  paid 
only  a  part  ot  the  casta  portion.— tbe  aam 
of  $5S0.   On  the  25tb  day  of  November, 

1871.  the  said  L.  C.  Klblercootractedtosell 
to  Jacob  H.  aud  Daniel  T.  Domlnick  104 
acres  of  land,  tbe  Bame  being  a  part  of  tbe 
tract  above  referred  to,  for  the  sum  of  91,- 
456,  fTOO  of  wblcb  was  to  he  paid  In  cash, 
and  tbe  remaining  |756  In  wood,  delivered 
at  the  O.  &  U.  Railroad,  within  the  term 
of  the  year  1872;  and  tbe  said  L.  C.  Kibler, 
with  his  wife  Sparta  ().  Kibler,  execnted 
and  delivered  to  tbe  said  J.  H.  and  D.  T. 
Domlnick  their  bond  for  titles,  in  tbe  pe- 
nal sum  of  $2,*J12,  the  titles  to  be  execut- 
ed and  delivered  upon  tbeDomluicks''pay- 
ing  the  said  cash  and  delivering  said 
wood."  On  tbe  2d  day  of  August,  1873, 
L.  C.  Kibler  was  served  with  a  notice  of 
application  for  a  rule  to  show  cause  why 
he  had  not  complied  fully  with  bis  pnr* 
chBBcand  for  an  Injunction  to  prevent  bis 
fuelling  the  lands,  and  especially  cutting 
timber  therefrom.   On  thelOthSeptember, 

1872,  an  order  was  paseed  requiring  him  to 
give  bond  and  comply.  On  the  Z7tb  De* 
cember,  1873,  Mrs.  Sparta  G.  Kibler  died. 
Intestate.  L.  C  Kibler  did  not  comply 
with  the  order  of  tbe  court  of  tbe  10th 
September.  1872,  but  on  tbe  33d  Defierobcr. 
1878.  he,  with  tbe  Domlnlchs,  filed  tbelr 
petition  praying  the  court  for  an  order  to 
substitute  tbe  Domtnlcks  as  purcbnaers  of 
tbe  1B7%  acres  of  land.  Tbe  order  for  such 
substitotlon  was  granted  on  tbe  23d  De-' 
cember,  18711,  and  on  the  next  day,  the  34tb 
December,  1878,  the  Dominlcka  gave  their 
bond  to  tbe  clerk  of  the  court  for  93,280. 
—to  be  paid  In  accordance  with  Klbler'a 
purchase,  with  permission  from  the  court 
to  credit  it  with  tbe  9560  previously  paid 
by  Kibler,  which  wan  done,  with  his  con- 
seut.  Langdon  C.  Kltiler  died  31  st  No- 
vember, 1876.  On  thesrst  J  one,  1883.  an 
order  of  the  court  was  paseed  in  tbfa  case 
calling  in  tbe  creditors  of  the  estate  of 
Sparta  C.  Kibler,  to  establish  their  de- 
mands before  the  master;  and  the  only 
demand  presented  Is  that  of  Jacob  H.  and 
Daniel  T.  Domlnick,  who  claim  the  penal- 
ty of  tbe  bond  for  titles,  93.012,  alleging 
chat  they  have  fully  performed  their  part 
of  the  contract  by  paying  to  the  Kiblers 
the  91*456  mentioned  In  the  bond,  and  bsTe 
been  damaged  by  having  to  pay  Into  the 
court  91,264.64,  tor  tbe  104  acres  trfland. 
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wblcb  l8  set  up  ae  a  breneh  of  the  condi- 
tion of  the  bond.  The  claim  was  contest- 
and  the  master  took  tbe  evidence,  as 
reported  and  contained  in  tbe  brief.  The 
master,  In  a  carefully  prepared  report, 
flnde  "tbat  tbe  creditors  Jacob  H.  Dom- 
Inleb  and  Daniel  T.  Domlnlck  hare  failed 
tu  establlsb  tbelr  demand  against  tbe  es- 
tate of  Sparta  C.  Ktbler,  deceased,  and 
tbat  the  estate  Is  not  Indebted  to  them  Id 
any  amount."  Upon  exceptions  to  tbe 
master's  report,  the  case  came  befure  tbo 
circuit  ]ud(^,  who  made  an  order  as  fol- 
lows: **  The  Issue  made  by  this  claim  was 
beard  by  tbe  master,  and  he  has  made 
an  elaborate  report  thereon.  He  disal- 
lows tbe  claim,— and,  on  tbe  showing 
made,  I  think  be  Is  right,**— and  orders 
that  "the  report  be  confirmed,  aad  stand 
as  the  Judgment  ol  the  court."  The 
claimants,  the  Doralnlcks,  appeal  to  this 
court  from  the  order  ut  tbe  circuit  court, 
upon  exceptions  which  are  Identical  with 
those  wtalcb  were  taken  to  the  master's 
report. 

The  ease  as  developed  below  Is  not  clear 
and  eatUfying.  Tbe  principal  effort  ol  the 
claimants  was  to  show  tbat'tbey  paid 
tbe  price  of  the  land  as  set  forth  In  the 
bond.  The  evideuce  certainly  goes  to 
establish  tbe  fact  that  tbey  made  pay- 
menta  to  L.  C.  Kibler.lu  cotton,  and  dellT- 
ered  wood  to  the  railroad  company;  on 
tbe  other  band.  It  Is  established  by  tbelr 
own  testimony  tbat  the  cotton  was  deliv- 
ered to  Kibler  to  repay  tbe  9560  he  bad 
paid  Into  court,  and  which  the  Domlulcks 
got  tbe  benefit  of.  These  payments  were 
made,  too.  after  the  Domlnlcks  knew  that 
KIbler  was  unahie  to  comply  with  the 
terms  of  the  bond  for  title,  and  after  tbey 
bad  arranged  to  get  their  title  totbeland, 
not  friim  Kibler,  nnt  from  the  court.  The 
wood  was  delivered  to  L.  G.  Kibler  after 
tbe  death  of  Mrs.  Kibler,  and  Is  receipted 
for  by  bim.  Tbe  testimony  gow  further, 
and  shows  that  the  Doraiutcks  delivered 
even  more  wood  than  tbe  contract  called 
for.  and  that  be  was  indebted  tu  them  for 
cotton,  all  the  while  tbey  knew  tbat  tbe 
contract  tor  tbe  sale  of  tbe  land  as  agreed 
upon  when  tbe  bond  was  executed  would 
not  be,  and  could  not  be,  carried  out:  and 
a  new  and  dirferent  arrangement  bad  been 
made,  whereby  tbey  were  to  acquire  tbe 
land  In  another  way.  L.  C.  Kibler  died 
before  this  litigation  began,  and  this  claim 
against  tbe  estate  of  bis  wife  is  not  set 
npuntU  about  lOyears  after  her  death.  It 
Is  competent  for  this  court,  in  a  case  in 
chancery,  ( which  this  Is,)  to  review  tbe  find- 
ings of  tbe  circuit  court,  and  if  It  shall  be 
satisfied  tbat  tbe  Judgment  Is  not  sor- 
talned  by  tbe  evidence,  or  Is  against  the 
clear  weight  of  the  evidence,  to  reverse  or 
modify  the  decision  of  the  court  below,  as 
the  etrcnmstances . ma7  require;  and  the 
burden  uf  making  thla  to  appear  Is  npon 
the  appellants.  We  are  unable  to  say 
from  what  la  before  ostbat  tbe  master 
erred  In  fafs  findings,  or  tbat  tbe  circuit 
Jndge  Is  not  sustained  in  confirming  bis 
report.  Tbe  Judgment  of  this  court  Is 
that  the  Judgment  of  tbe  circuit  conrt  be» 
and  tbe  same  Is  hereby,  affirmed. 

MolTSR,  C.  J.,  and  afoGowAH*  J., concur. 


(18  8.  a  in) 


STATE!  V.  ARIBIi. 


(Bnpreme  Oonrt  of  Sonth  Carolina.  Jan.  S, 

1893.) 

MuBDBK— Ihsthuctio  n8— Mali  ce— S  blf-  Dbfenbb. 

L  On  «  trial  for  murder  the  court  ex- 
plained to  the  jnry  that  prevtous  threats,  lyins 
iQ  wait,  etc.,  .would  be  evidence  of  express 
malice,  and  that  wantonnesa  and  crnelty,  such 
as  diacharging  a  deadly  weapon  into  a  crowd, 
or  taking  the  life  of  a  helpless  child,  would  be 
evidence  of  malice,  and  then  instnicted  them 
that,  "if  there  are  no  such  external  evidences 

Sou  will  imply  malice  from  the  act  itself.'* 
'di,  that  the  Instruction  was  erroseouB,  be- 
cause, as  there  was  no  evidence  in  the  case  of 
any  of  tlie  .acts  which  were  used  to  Illustrate 
whatwoultl  constitute  mnlLcc,  tht- jury  would  not 
be  warranted  in  implying  malice  from  the  mere 
fact  of  the  Unine. 

2.  Where  all  the  circumstanoes  attending 
the  homicide  are  In  evidMice,  there  Is  no  pre- 
somptitHi  of  mallca  tmm  the  mere  fact  of  the 
killing. 

3.  On  a  trial  for  murder,  an  Instmction 
that,  before  the  jury  can  give  defendant  tiie 
benefit  of  his  plea  of  self-defense,  they  "must 
be  satisfied  beyond  a  reasonable  doubt  that  he 
thought  he  was  alx>ut  to  be  lEllled  or  grlevotLslj 
Injured,  Is  erroneous. 

Appeal  from  general  sessions  circuit 
court  of  Plckena  county;  J,  H.  Hudson, 
Jodge. 

George  Ariel  was  convicted  of  murder, 
and  sentenced  to  be  bung,  from  wblcb 

be  appeals,  fievereed. 

J.  P.  Carey  and  H.  O.  Bowva,  tor  appel- 
lant.  Af.  F.  Ansel,  for  tbe  State. 

MclTER.  C.  J.  Tbe  defendant,  baring 
been  convicted  of  murder,  brlnss  this  ap- 

g»al  upon  the  following  grounds:  "(1) 
Bcanse  bis  honor,  tbe  circuit  Jndge.  erred 
In  charging  the  Jury  as  follows:  "Now,  if 
tbere  are  no  sucb  external  evidences,  you 
will  Imply  malice  from  tbe  act  Itself.'  (2) 
Because  bis  honor  erred  In  charging  tbe 
Jnry  that'tomakeont  acnseof  self-defense 
It  must  appear  tbat  the  accused  was  not 
in  tbe  wrong,  but  tbat  be  was  wrongfully 
assailed,  and  that  tbere  Is  [was]  no  other 
way  of  saving  hfmselt— bis  Ufe— other  than 
by  taking  tbe  life  of  his  assailant.*  (8) 
Because  his  honor  erred  in  charging  tbe 
Jury  as  follows :  'The  defense  set  up  here 
Is  that  be  shot  in  self-defense,  and  to  make 
out  tbat  defense — that  plea — be  must 
show  that  he  did  not  bring  on  tbe  diOl- 
cully,  but  was  unlawfully  assailed,  and 
was  assailed  In  such  a  manner  tbat  he 
thought  bjs  life  was  In  danger,  or  that  he 
was  In  danger  of  great  bodily  harm;  and 
you  must  be  satisfied  beyond  a  reason- 
able doubt  tbat  be  so  thought  that  be 
was  about  to  be  killed  or  grievously  In- 
jured before  yon  can  give  him  tbe  benefit 
of  that  plea.** 

For  a  proper  nndemtandlng  of  the  first 
ground  of  appeal  It  will  he  necessary  to 
state  substantially  so  much  of  tbe  Jndfie's 
charge  as  Immediately  precedes  tbe  sen- 
tence which  Is  made  the  basis  of  that 
ground.  The  charge,  as  set  out  In  the 
"case."  shows  that  the  circuit  Judge,  after 
explaining  to  the  Jury  what  wnnld  he  ex- 
press malice,  and  what  would  constitute 
evidence  of  such  malice.— as,  for  example, 
prevlonathreats, previous  preparatUins  to 
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take  life,  lying  in  wait,  etc.,— pracefMled  to 
flay  tbat  persons  ordinarily  do  not  pro- 
claim their  intontlons  to  take  taaman  life, 
and  therefore  It  'Is  necesaary  to  look  Into 
the  clrcumstanees  attending  the  homicide, 
with  a  view  to  discover  whether  It  was 
actaated  by  malice,  and  if  the  deed  ap- 
peared tu  hare  been  done  'with  wanton* 
nees  and  eruelty.  If,  tor  ezaiuple,  one 
Hhonld  diHcharge  a  deadly  weapon  Into  a 
crowd,  or  should  take  the  life  of  a  help- 
lew  cbUdi^  tboae  attendant  elnamatancee 
would  be  evidanee  otmaUee;"  and  then 
followed  the  sentence  qnpted  aa  the  baala 
of  Che  first  ground  of  appeal.  It  seema  to 
us  that  there  were  two  errors  in  the  nseof 
the  language  complained  ut:  First.  From 
the  connection  in  which  that  language  was 
used,  there  was,  to  say  the  least  of  it,  dan- 
ger that  the  jary  would  conclude  that,  in 
the  absence  of  the  clreumBtances  which 
had  Just  been  mentioned  as  erldencea  of 
malice,  they  not  only  might,  but  ehoold, 
imply  malice  from  the  act  itself ,  for  the 
language  used  was,  not  that  they  might, 
but  "yon  will  imply  malice  from  the  act 
itself,* If  there  are  no  such  esteraaioTU 
dencea;  and  inasmuch  ae  the  testimony 
set  out  In  the  "eaae"  did  not  show  any  of 
the  circumstances  which  had  been  used  as 
lUuRtratlons  of  what  would  constitute 
malice,  the  Jury  might  very  naturally 
have  inferred  that,  in  the  ahseace  of  such 
external  evidences,  to  which  their  atten- 
tion had  been  directed.  It  was  their  duty 
to  Imply  malice  simply  from  the  act  of 
killing.  Second,  Again,  there  was  error 
In  applying  the  presamption  of  malice 
from  themerefact  of  the  homicide  to  a 
oaee  like  this,  where  tbeclreamstances  at- 
tending the  homicide  were  testified  to  not 
only  by  the  accused,  but  by  a  disinterested 
third  person,  who  was  an  eye'  witness; 
fur,  as  was  said  by  Willabd,  J.,  In  State 
V.  Coleman,  6  S.  C.  186,  "this  presamptlon 
ia  not  applicable  where  the  facta  and  clr* 
eumstances  attending  the  homicide  are 
disclosed  In  evidence;*  or,  as  was  said 
by  McGowAN,  .1.,  In  State  v.  Hopkins,  16 
S.  C.  166:  "There  Is  no  doubt  whatever  of 
the  Isolated  proposition  that  the  taw 
presnmea  malice  from  the  mere  tact  of  hom- 
icide, but  there  are  easea,  ap  mode  by  the 
proof,  to  which  the  rule  Is  inapplicable. 
When  all  the  circumstances  of  the  case  are 
fully  proved,  there  is  do  room  for  pre- 
sumption. The  question  becomes  one  of 
fact  for  the  Jury,  under  the  general  prin- 
ciple that  he  who  affirms  must  prove,  and 
that  every  man  Is  presumed  Innocent  un- 
til the  contrary  appeara." 

As  to  the  second  gronnd  of  appeal  It  ia 
argued  that  there  are  three  errors  In  that 

gortlon  of  the  charge  which  Is  made  the 
asls  of  this  ground :  Flriit,iu  limiting  the 
right  of  self-defense  co  the  right  of  strik- 
ing In  defense  of  one's  life;  aecoad.  In  say- 
ing that  one  wrongfully  assailed  has  no 
right  to  take  the  life  of  his  assailant,  un- 
less there  la  no  other  way  of  saving  hia 
own  life;  tbird,\n  saying  that  the  Jury 
mnat  be  satisfied  that  the  necesalty  exist- 
ed before  they  can  give  the  defendant  tbe 
benefit  ol  a  plea  ot  aell-ddense.  Tbefirat 


error  Imputed  to  the  circuit  Judge  In  this 
gronnd  of  appeal  lies  In  tbe  umlsBion  to 
aay  that  one  wrongfully  aaaalled  may 
strike  not  only  to  save  hie  own  lite,  but 
also  to  save  blmeelf  from  aome  grlevoas 
bodily  harm,  but.  as  that  waa  said  in 
otfaer  portions  of  the  same  sentence 
quoted  from,  we  do  not  think  each  an 
omission  in  this  Isolated  quotation  would 
be  fatal.  The  second  error  consists  in 
saying  that  one  thna  assailed  may  not 
take  tbe  life  of  bla  adversary  nnleaa  there 
is  "no  other  way  of  saving  himself," 
which,  It  Is  argueJ,  is  the  same  as  saying 
there  was  "no  other  possible  way  of  sav- 
lug  hlmnelf,"— an  Instruction  disapproved 
In  State  v.  Jones,  29  S.  C.  201,  7  E.  Rep. 
296.  But  we  do  not  see  any  warrant  for 
thus  interpolating  in  the  charge  the 
word  "possible;"  and,  on  the  contrary, 
the  words  used  by  tbe  Judge  would,  aa  It 
seems  to  us.  bemore  naturally  construed  as 
meaning  **  no  other  reasonable  or  probable 
means  of  escaping  tbe  threatened  danger. " 
Third.  The  only  remaining  error  allured 
to  be  contained  In  the  quotation  from  the 
Judge'a  charge  is  not  sustained  by  anch 
quotation,  as  It  stops  short  of  the  lan- 
guage in  which  tbe  alleged  error  is  con- 
tained. But,  waiving  this,  and  supple- 
menting such  quotation  bytfaewordaln 
which  it  Is  claimed  that  the  error  Ilea,  we 
do  not  think  tbe  charge  of  error  well 
founded.  When  the  Jury  were  told  that 
they  must  be  satisfied  of  the  existence  of 
the  facts  necessary  to  sustain  a  plea  of 
aeU-d^nse,  before  they  could  give  the  an* 
cased  the  benefit  of  such  a  plea,  It  doea 
not  by  any  means  follow  that  tbey  must 
be  so  satisfied  beyond  a  reasonabledoubt, 
aa  is  argued  by  the  counsel  for  appellant, 
for  they  might  be  so  satisfied  by  tbe  pre- 
ponderance of  the  evidence,  which,  as  we 
jihall  see.  In  considering  the  next  ground. 
Is  all  that  Is  required. 

The  thlrdgroundotappeal  la  well  taken, 
for  it  la  clear  that  the  circuit  Judge  erred 
in  Instructing  the  Jury  that  they  muat  be 
satlstled  beyond  a  reasonable  doubt  of  tbe 
facts  necessary  to  sustain  a  plea  of  self- 
defenae  before  they  could  give  the  defend- 
ant the  benefit  of  au^h  a  plea.  Tbe  true 
rule  upon  this  subject  Is  laid  down  In  tbe 
case  of  State  v.  Bodle,  S8  S.  C.  183. 11  S.  E. 
Bep.  629,  In  the  following  language: 
"While  the  state,  in  a  criminal  case,  is 
bound  to  prove  every  essential  element  of 
the  charge  made  beyond  a  reasonable 
doubt,  the  same  strictness  of  proof  is  nut 
i-equlred  of  a  defendant  who  sets  up  a  spe- 
cial defense,  for,  he  is  only  required  to 
provesuch  d^ose  by  a  preponderance  of 
evidence ;  but  this,  ot  course,  is  subject  to 
the  general  rule  that  if,-  upon  the  whole 
testimony,  both  on  the  part  of  the  state 
and  the  defendant,  the  Jury  entertain  a 
reasonable  doubt  as  to  any  material  point 
in  the  case,  tbe  d^endant  Is  entitled  to  the 
benefit  ot  such  doubt."  Tbe  Judgment  of 
this  court  Is  that  the  Judgment  of  the  cir- 
cuit court  be  reversed,  and  that  the  ease 
be  remanded  to  that  court  for  a  new  trlaL 

McGowAM  and  Pops,  JJ.,  cuoear. 
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KOOBB  T.  OOLITMBIA  A  G.  B.  GO. 

(Supreme  Court  of  South  Carolina.  Not.  Ifl^ 
1892.) 

Ejbction  ov  Pa98Ehgck— Failorb  to  Pat  Farb. 

1.  Where  the  itatiite  allows  a  railway 
company  to  dioi^e  25  cents  additional  to  the 
ngmax  fture  If  a  paaBooger  negleots  to  purchase 
m  tidcet,  wben  the  ticket  office  Is  open  for  half 
an  hoa-  preceding  the  arrival  of  a  train, 
m,  paBBeneer.  wx  bis  r^uaal  to  pay  such  addi- 
tion to  the  regular  fore,  is  liable  to  immediate 
ejection  from  the  train,  whether  or  not  he 
knew  of  such  regulation,  under  Gen.  8t  i 
1S17,  providlncr  that  "whoeror  does  not,  upon 
demand,'  flrat  par  siKih  toU  or  fare^  Bhall  not  be 
entitled  to  be  transpOTted  mnr  diatance."  . 

2.  A  rule  of  the  company  i^viding  that, 
in  case  a  passenser  fails  to  pay  the  fare  de- 
manded, it  shall  be  the  duty  of  the  conductor 
to  put  him  off  at  the  next  station,  does  not 
enter  into  the  contract  between  the  passenger 
and  the  ctHnpanr,  so  that  the  conductor  cannot 
eject  the  passenk^  until  arrival  at  the  next 
Btation;  for,  as  the  passenger  refuted  to  cott> 
Bant  to  the  regulations  made  by  the  company  in 
regard  to  the  transportation  of  passengers,  no 
contract  existed  between  the  parties  in  reepact 
thOTetOi. 

3.  A  person  who  entmi  a  passenger  coach 
as  a  passenger,  and  who,  on  demand  by  the  con* 
ductor,  refuses  to  pay  his  le«il  fare,  becomes 
a  treapaaBer  on  the  train,  and  is  eonaldaed  a 
trespasser  ah  initio,  as  if  his  entry  had  been 
wilawfol;  and  for  iiis  ejection  force  may  be 
naed,  in  proportion  to  his  resistance. 

4.  If  such  passenger  assaults  the  conduct* 
or,  the  oosidactor  is  not,  by  reason  of  hfa 
office,  divested  of  hia  right  of  self-defense,  but 
he  nmy  meet  force  with  totes;  and,  if  h« 
injures  the  passenger  whUe  so  dtnug,  the  jury 
are  not  required  to  nicely  weigh  the  injutios, 
to  see  whether  they  were  too  severe,  and  the 
conductor  is  not  subject  to  puQishment  unless 
the  injuries  are  greatly  disproportioncd  to  the 
vl(rfence  offered  him,  and  unless  th^  were  in- 
flicted wantonly  or  maliciously. 

6.  nie  eondactor  mar  remove  a  persm  re- 
fudng  to  pay  his  fkre,  from  the  train,  at  any 
wAnt  on  the  road,  provided  the  place  selected 
Is  not  such  as  to  work  an  Injury  to  the  party 
ejected. 

6.  A  railroad  company  la  liable  for  an  in- 
jury resulting  from  the  acta  of  the  conductor 
only  when  such  acts  were  committed  while  in 
the  discbarge  of  the  service  he  owed  the 
oompanT. 

7.  It  cannot  be  said  the  court  changed  up< 
OD  the  facta,  because,  after  reviewing  oertua 
acta  of  the  pl^ntiff,  he  stated  to  the  the  jni7 
that  be  bad  "spoken  of  the  unlawful  conduct 
of  the  plaintiif  in  these  three  Instances,**  when 
plaintifE  admitted  the  acts  referred  to,  and 
there  was  no  issue  thereon,  so  that  the  court 
only  stated  to  the  jury  the  legal  effect  of  such 
faots. 

8.  Where,  In  ordw  to  make  dear  to  the 

Jury  the  questions  they  have  to  determine,  It 
I  necessary  for  the  court  to  present  the  tes- 
timony by  way  of  summing  it  up,  bat  he  ad- 
monishes the  jury,  from  time  to  time,  during 
the  charge,  that  all  questions  of  fact  most  be 
•olred  by  diem,  and  that  he  could  not  l^aUy 
do  80.  the  mumer  of  stating  the  testimony 
will  not  be  considered  errco*. 

9.  The  fact  that,  in  his  review  of  plain- 
tifTs  testimony,  the  court  spoke  of  plaintiff's 
shonlder  being  dislocated  by  his  being  thrown 
down  an  embankment  after  bis  ejection, 
whereas  his  testimony  was  that  it  was  dislocat- 
ed while  in  the  car,  by  being  thrown  against 
the  ladiea'  saloon,  is  not  reversible  error. 

10.  Where,  after  the  court  had  ftoiahed  hia 
charge  plaintifCa  counsel  arose,  and  was  in 
the  act  of  addressing  the  court,  when  he  was 


Btopped  by  the  judge  wl&  the  rematic,  "I 
eairt  hear  any  argnmwit,  but  if  yon  have  any 
request—^  whereupm  counsd  said,  "I  have 
notbfaig  more  to  say,  rir,**  it  cannot  be  daimed, 
since  counsel  stewed  so  quickly,  that  the 
oourt  prevented  him  from  caUing  attention  to 
alleged  error  In  the  court's  statement  of  te8< 
timonr  to  the  jury,  wittk  a  view  to  Its  correc- 
tion; but  the  connsel  should  have  persisted, 
and  then,  If  the  court  declined  to  make  the 
proposed  eomotiott,  there  mi|^  h&n  baoi  re- 
rvdble  <rn»k 

Appeal  from  common  pleas  circuit  court 
of  Ricbland  county;  4.  H.  Hudbon,  Judge. 

Action  b7  David  Moore  BKaluBt  the 
Columbia  St  Greenville  Railroad  Cumpany 
to  recover  damages  for  an  aUeieed  wrong- 
fnl  ejection  from  defendant's  train.  From 
a  Judgment  for  defendant,  plaintiff  ap* 
peals.  AHlrmed. 

Aofirew  Vr&wford  and  Melton  A  MBltoii, 
for  appellant.  J,  S.  CotAesaand  B,  L.Ab- 
nejr,  for  respondent. 

Pope,  J.  This  action  came  on  for  trial 
in  the  court  of  common  pleas  for  RIchlaud 
coanty,  at  the  spriug  term  of  said  court. 
In  1891,  before  bis  honor  Jadfce  Hudson, 
and  n  Jury.  Tbe  plaintiff  complained  of 
the  defendant  that  on  the  9tb  day  of  Feb- 
ruary. 1889.  he  was  ejected  from  tbe  rail- 
road train  operated  by  defendaot  atabout 
one  mile  distant  from  Alston,  In  the  direc- 
tion of  Columbia,  after  be  had  tendered  to 
the  eondactor  who  had  cbarge  of  snch 
train  tbe  usual  fare  required  of  passengers 
for  being  transported  between  thestatlons 
of  Alston  and  WallacevlUe;  that.  In  caus- 
ing his  ejection  from  anch  train  by  defend- 
ant's agent,  be  was  bratally,  wantonly, 
and  mercilessly  bent,  bruised,  and  wound- 
ed, In  a  most  abocklng  and  cruel  manner, 
without  cause  or  provocation,  and  in  vio- 
lation of  bis  rights.  He  demanded  Judg- 
ment lor  tbe  sum  of  $10,000  and  costs. 
The  answer  ot  tbe  defendant  consists  of  a 
general  denial.  Tbe  testimony  (ur  the 
plaintiff  tended  to  establish  that  plalntllT, 
who  resided  near  the  station  on  defend- 
ant's road  named  Wallacevlllp, — a  flag 
station,— bad  gone  up  to  Alston,  on  de- 
fendant's road,  on  the  morning  of  tbe  9tb 
of  February,  1889,  on  business,  nnd  on  his 
return  to  Wallaceville,  on  that  afternoon, 
be  had  entered  the  first  pasBengsr  coach  of 
defendant,  and  when  tbe  conductor,  Mr. 
Hnghes,  had  demanded  his  fare,  he  had 
offered  him  tbe  sum  of  15  cents  therefor,— 
that  sum  being  tbe  amount  be  bad  paid  In 
the  mornlngiln  golngfrom  WallacevlUe  to 
Alston,— but  that  tbe  eondactor  rudely 
relosed  to  receive  that  sum,  demandftig 
25  centg  additional,  but  that  the  plaintiff 
refused  to  pay  the  additional  snm,  where* 
upon  tbe  conductor.  In  a  rode,  angry,  and 
disrespectful  manner,  ordered  him  off  the 
train.  Conductor  said,  "  Will  yon  pay  me 
the  40  cents,  or  get  off  tbe  train?"  H(t 
Bald,  "I  will  not  do  It.**  Conductor  said, 
"You  get  off  the  train."  He  said,  "I  will 
not  dolt."  Conductor  then  said,  "I  will 
pot  you  off,"  and  palled  tbe  bell  cord,  and 
stopped  tbe  train.  Then,  after  some  words 
between  tbe  two,  tbe  conductor  endeav- 
ored to  lead  blm  out,  but  be  would  not 
go.  That  ultimately  tbe  eondactor,  the 
baggage  master,  and  porter  seised  bliv 
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rudely  by  the  bands,  feet,  and  body,  and 
carried  dIdi  out  o(  the  cars,  Btriklng  bla 

Bbonlder  violeDtly  affatiist  the  corner  of 
tbe  ladles' saloon.  Tbla  violent  handUDg 
calmloated  iDpltcbinKblm  headlongdown 
n  bank  enme  10  or  12  feet;  lila  shoulder 
striking  tbe  groand,  and  also  bis  knee. 
Tbat  aftervards.  In  bin  efforts  to  get  on 
board  of  tbe  train  a  second  time,  bis  hand 
was  maehed  so  tbat  bis  thumb  was  bro- 
ken That,  in  bis  effort  to  ftet  on  board  a 
third  tlme.hla  bead  was  bruised  and  beat- 
en by  the  conductor  striking  blm  with 
metal  knucks.  That,  belnp:  left  In  this 
condition,  by  the  aid  of  a  colored  man  he 
was  aaslated  to  biH  home  at  WallaceviUe, 
but  after  reacbtnir  that  place  be  proceeded 
by  a  freight  train  to  Colombia,  In  order  tn 
have  medical  attention.  That  tbe  state- 
ment of  tbe  plaintiff  as  to  tbe  treatment 
he  received  after  being  e]ei:ted  from  the 
car  was  substantially  corroborated  by  a 
colored  man,  King  Franklin.  Another 
witness  on  the  train,  George  A.  Setzler, 
confirmed  hia  statement  as  to  belngstrnck 
by  tbe  conductor  in  his  eBort  to  get  upon 
the  train  while  In  motion.  The  character 
of  his  bodily  Injuries  was  testified  to  by 
Dr.  L.  K.  Phllpot.  Dr.  Samuel  W.  Melton. 
Capt.  J.  L.  Little,  John  Hardy,  Thomas 
B.  Davis.  The  plaintiff  testified  tbat  his 
shoulder  was  dislocated,  his  thumb  broken, 
and  in  consequencs  tbereot  be  has  never 
beenable  to  domacb  laborslneetbat  time. 
For  tbe  defendant,  the  following  witnesses 
testlfled :  L.  D.  Breneke,  K.  £.  Nooe,  L.  J. 
Watson,  D.  S.  Lambert,  T.  S.  Moorman, 
who  were  passengers  at  the  time:  Con- 
ductor O.  E.  Hughes,  Baggage  Master 
Winn,— as  to  the  details  of  the  difficulty. 
Tbese  witnesses  gave  an  entirely  different 
version  of  what  occurred.  8ubbtantlally, 
they  agreed  In  their  statements,  and  these 
are  about  the  facts  testified  to :  That  on 
tbe  9th  February,  188^,  when  conductor, 
la  a  poUte  and  proper  manner,  culled  tor 
the  ticket  of  tbe  plaintiff,  he  was  Informed 
by  him  that  be  had  purchased  do  ticket, 
but  ottered  to  pay  16  cents  lor  his  passage 
on  thetraln.  That  tbe  conductor  politely 
Informed  blm  that  tbe  fare  was  40  vents. 
That  the  plalntlH  rudely  declined  to  pay 
it.  whereupon  thecouductor  told  him  tbat 
he  must  leave  the  train,  to  which  an- 
nouncement the  plaintiff  at  first  assented, 
but  Boou  afterwards  said  ho  would  not  go. 
That  the  conductor  brought  the  train  to 
a  stop,  and  then  said  to  the  plaintiff  to 
get  off,  but  plaintiff  cursed,  and  said  be 
wonld  not.  When  the  conductor  tried  to 
lead  him  out,  be  resisted;  and  then  the 
conductor  called  to  his  aid  the  baggage 
master,  Winn,  and  the  colored  porter. 
Tbat  these  three  had  the  utmost  dldlculty 
In  removing  plaintiff  from  hU  seat  In  the 
car,  and  tbat  In  tbe  effort  to  unclasp  bis 
hands  from  tbe  seat  the  baggage  master, 
Winn,  strained  some  of  the  tlssoea  of  the 
muscles  of  bis  arm  so  that  he  Is  permanent- 
ly disabled.  That  the  plaintiff.  In  being 
moved  from  tbe  train,  exerted  all  of  his 
powers  to  prevent  such  removel,— push- 
ing the  conductor  and  his  assistants 
about;  pasbing  tbe  baggage  master  to 
tbe  floor,  and  falling  on  blm;  catching 
hold  of  the  seats  as  he  passed;  planting 
his  loot  agalast  tbe  door  of  the  car;  and 


when  on  tbe  platform,  on  tbe  way  out,  ha 
seised  the  iron  railing,  kicked  the  con- 
ductor in  the  belly,  burling  him  down  the 
bank,  and,  wben  on  tbe  ground,  assailed 
the 'conductor  with  some  bridles  held  In 
his  hand,  by  striking  blm  over  tbe  bead 
with  them.  That  pialntifl  was  poshed 
down  the  bank  of  the  railroad  track  after 
be  bad  committed  these  acts  ot  violence. 
Tbat,  when  the  train  was  started  again, 
he  tried  to  enter  the  train,  and  his  hands 
were  only  loosed  wben  tbe  foot  of  the  buf?- 
gagemasterpushed  hishand.  Tbat  again 
the  plalntiO  attempted  to  get  on  tbe  train, 
and,  because  the  conductor  forbade  blm, 
be  struck  tbe  conductorover  tbe  bead  and 
shonlders  with  the  bridles  be  hebl  In  bis 
band,  and  that  as  the  train  left  him,  he 
shook  his  fists  at  tbe  conductor.  That 
tbe  conductor,  wben  he  struck  him  with 
tbe  bridles,  struck  blm  several  blows  with 
metal  knucks.  Questions  were  raised,  and 
testimony  was  Introduced  by  the  plain- 
tiff, from  the  printed  rules  of  tbe  defeudant 
company,  requiring  conductors,  upon  tbe 
refusal  of  passengers  to  pay  fare,  to  put 
such  passengers  off  at  the  next  statloD. 
The  defendant,  In  reply.  Introduced  some 
testimony  to  the  effect  tbat  tbe  statute 
law  of  the  state  required  that  passengers 
who  refused  to  pay  fare  might  be  ejected 
from  the  train  at  once  thereafter;  that 
nnder  the  law  Scents  a  mile  was  the  regu- 
lar fare  npun  tickets  purchased,  bat  that 
in  case  a  passenger  could  buy  a  ticket, 
and  neglected  to  do  so,  an  extra  charge  of 
25  cents  should  be  collected  from  such  pas- 
senger; and  It  was  in  testimony  tbat  the 
defendant's  ticket  office  at  Alston  was 
open  all  day  long  on  tbe  9tb  Febroary, 
]»ii9.  Bnt  tbe  conductor  testified,  wltbou  t 
any  obJcctluH  being  made,  that  it  was  bla 
Instructions  from  the  defeDdant  to  pnt 
passengers  off  without  delay,  when  they 
refused  to  pay.  The  plaintiff  made  no  re- 
quests tocbarge.of  the  circuit  Judge.  Tbe 
defendant  did  make  such  requests  to 
charge.  The  presiding  Judge  made  thefol- 
lowlng  charge  to  the  jury: 

"Gentlemen  uf  tbe  Jury:  •  •  •  This 
action,  gentlemen,  is  brought  by  Mr.  Da- 
vid Moore  against  the  Ckilumbla  ft  Green- 
ville Railroad  Company  to  recover  dam- 
ages for  an  alleged  wrongful  ejectment 
from  tbe  train  of  tbat  company  on  th« 
Oth  of  February.  1S89,  and  for  tbe  In- 
fliction of  cruel,  wanton,and  unusual  pon- 
Ishment  by  the  condnctor  and  members  of 
tbe  crew.  Too  will  bear  In  mind,  gentle- 
men, that  yuu  oecup.v  the  position  of 
Judges  of  the  facts  of  this  case,  whilst  to 
meTs  aeslgned  the  duty  of  expounding  to 
you  tbe  law.  •  •  •  You  have  no  other 
duty  to  perfi>rm,  except  to  pass  upon  the 
tacts,  after  yon  have  applied  to  thosefacts 
the  law  as  I  will  expound  It  to  you.  If  I 
aboold  err  in  expoondlng  the  law,  yno. 
followlug  that  error,  will  not  be  responsi- 
ble, bat  my  error  will  be  corrected  by  a 
higher  tribunal.  The  law,  as  I  give  It  to 
you.  Is  obligatory  upon  you.  The  facts, 
as  you  find  them  from  tbe  testimony  of 
tbe  witnesses  upon  tbe  stand,  you  are  re- 
sponalble  fur,— I  mean  yon  are  responsi- 
ble for  tbe  finding.  The  plalntlirin  this 
caae  Is  a  private  cltlsen  of  Richland  cunn- 
ty.  *  *  *  The  defendant  Is  a  railroad 
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company,  a  coi-poraHon ;  and  jod,  gm- 
tlemen  of  tbe  jnry,  are  not  to  be  biased  or 
inflneoced  by  any  prejudice  In  laror  of  the 
corporation  and  against  tbe  plaintiff,  If 
any  shoald  possibly  esist.  nor  are  you  to 
be  Influenced  in  the  bUkIi test- degree  by  any 
poBBlble  prejudice  ajsalnst  tbe  defendant 
and  in  favor  of  the  plaintiff.  All  such  feel- 
ings are  to  be  cast  aside,  and  yon,  under 
oath,  are  to  render  your  verdict  accordiug 
to  the  law  and  the  testimony.  •  •  • 
Yon  are  to  take  th«  testimony  as  yon 
hear  it  here,  and  not  as  It  may  be  present- 
ed  by  connsel,  if  that  presentation  Is  In- 
consistent with  the  laugna&e  of  the  wit- 

"By  counsel  for  defendant,  certain  re- 
qucHts  to  charge  have  been  submitted.  I 
will  first  pass  upon  them,  and  then  deliver 
to  you  my  instruetions,  according  to  my 
understanding  of  thelaw:  Thatlfthe 
Jury  b^eve  that  the  plalntlO  got  npon  de- 
fendant's ears  at  Alston,  a  station  on  the 
defendant's  railroad,  on  the  9th  Febraary, 
1889,  to  go  from  said  station  to  Wallace- 
tOIr,  anotherstatlon  on  defendant's  road, 
and  that  said  station  at  Alston  wasa  reg- 
ular station  upon  delendant's  road,  where 
defendant  had  an  office  for  the  sale  of  tick- 
ets to  passengers  over  Its  line  ol  road,  and 
that  said  office  was  on  said  day  open  not 
less  than  thirty  minutes  before  the  time 
fixed  for  the  departure  of  the  train  upon 
which  the  pintnttff  proposed  totravel,  and 
they  further  believe  that  the  plaintiff  neg- 
lected or  refused  to  purchase  a  ticket  at 
said  station,  and  If  they  further  believe 
that  such  train  was  not  an  accommoda- 
tion train,  then,  under  the  laws  of  this 
state,  the  defendant  company  had  a  right 
to  chat^  twenty-five  cents  extra  to  the 
fare  for  a  ticket  sold  at  that  station,  pro- 
vided the  fare  was  lem  than  $2.50,  and 
such  sum  tor  which  a  ticket  was  sold 
was  not  ^uore  than  three  cents  a  mile.*  I 
charge  you,  gentlemen,  that  is  correct; 
that  is  tlie  law.  '(3)  And  that  U  they 
believe  tbe  plaintiff,  upon  the  demand  at 
the  conductor  for  the  fare  for  a  ticket  and 
the  extra  twenty-five,  cents,  refused  to 
pay  the  extra  sum,  then  the  defendant 
had  the  right  to  eject  from  its  cars  the 
plaintiff,  at  any  place  where  ench  refasal 
took  place,  provided  expulsion  at  such 
place  would  not  subject  the  plaintiff  to 
bodily  barm  and  peril,  and.  upon  sneb  re- 
fusal, to  nse  snch  force  as  was  proper  and 
necessary  to  pnt  tbe  plaintiff  off  the  train.' 
1  charge  you,  gentlemAU,  that  Is  correct; 
tbatis  the  law.  '(3)  If  the  Jury  believe 
from  the  facts  of  the  case,  and  the  Instruc- 
tions of  the  court,  that  the  conductor  had 
tbe  right  to  demand  tbe  extra  sum  of 
twenty  five  cents  from  the  plaintiff,  and 
tbatnpon  bis  refusal  to  pay  It  the  conduct- 
or bad  a  right  to  eject  him,  the  plaintlfl 
became  a  trespasser,  and  it  was  bis  doty 
to  go  off  the  train  without  being  forced 
to  do  so;  and  If  the  jury  believe  that  the 
plaintiff  resisted  the  conductor  In  dis- 
cbarge of  bis  duty,  and  In  such  resistance 
he  received  personal  Injuries,  which  were 
the  direct  and  necessary  result  of  tbe  ap- 

glication  of  force  rendered  necessary  by 
Is  own  resistance,  he  cannot  recover  for 
such  Injuries.'  T  charge  you,  gentlemen, 
that  Is  good  law.  '(4)  In  determining  tbe 


question  In  this  case  as  to  whether  the 
train  men  on  the  train  from  which  the 
plaintiff  was  ejected  used  more  force  or 
violence  than  was  necessary  to  be  used  In 
ejecting  plaintiff  from  such  train,  lhe]ury 
are  to  take  Into  consideration  the  amount 
of  resistance  offered  by  the  plaintiff  to 
ench  ejection;  and  If  they  find  that  he  re- 
slated  the  attempt  of  the  conductor  to 
pnt  him  off  such  train,  with  all  tbe  force 
afad  power  he  was  capable  of  using,  then 
and  in  such  case  tbe  law  will  not,  with  a 
nicety,  weigh  tbe  amount  of  force  necesaa- 
17  to  be  used  in  overcoming  such  resist* 
ance,  and  that,  in  such  case,  the  defendant 
would  only  be  liable  In  a  case  of  palpable 
and  perfectly  apparent  use  of  force  beyond 
that  which  was  clearly  necessary  to  be 
used  In  overcoming  the  resistance  offered 
by  the  plaintiff,  and  that  the  railroad 
company  can  only.  In  sucb  case,  be  made 
responsible  for  the  injuries  Inflicted  wblcb 
were  wlltfnl,  wanton,  or  malicious.  Be- 
cause, by  resisting  to  the  utmost  of  his 
power  and  ability,  the  plaintiff  luvltcd 
force,  he  ought  not  to  complain  of  the 
force  used,  if  there  was  no  intention  upon 
the  part  of  the  conductor  or  bis  asBlatants 
to  commit  unnecessary  Injury.'  I  charge 
yon,  gentlemen,  that  Is  good  law.  *(5) 
That  if  tbe  Jury  believe  that,  after  tne 
trainmen  bad  pnt  tbe  plaintiff  off  tbe  train, 
he  attempted  to  get  upon  the  train,  for  the 
purpose  nf  asBBulttng  the  conductor,  and 
did  in  fact  strike  b!m,  be  committed  el 
breach  of  the  peace;  and  If,  In  returning 
snch  blow,  tbe  conductor  seriously  injured 
tbe  plaintiff,  the  defendant  is  not  liable  for 
the  act  of  the  conductor.  If  tbe  Jnry  fur- 
ther believe  that  such  act  w^s  not  done  to 
carry  out  any  of  the  purposes,  rules,  regu- 
lations, or  directions  of  the  defendant,  and 
that  it  was  nut  within  tbe  scope  of  his 
employment.'  That,  gentlemen.  Is  In  gen- 
eral, in  its  main  features,  correct  proposi- 
tion of  law.  Probably  I  will  modify  it 
somewhatlnmygenural  charge.  '(6)  That 
if  the  Jury  believe  that,  after  the  plaintiff 
bad  been  ejected  from  tbe  train,  he  volun- 
tarily entered  Into  a  conflict  with  the  con- 
ductor and  brakeman,  and  brnngfat  upon 
himself  the  Injuries  which  he  complains 
of,  he  cannot  recover  from  the  defendant; 
and  if  they  further  believe  he  was  the  orig- 
inal aggressor,  and  brought  upon  himself 
the  Injuries  of  wfalcb  be  complains.* 
Tbatis  correct.  *(7)  That  tbe  conductor 
of  a  train  has  the  same  right  as  any  other 
citizen  to  defend  himself  against  the  as- 
saults made  upon  his  person,  and  if,  in 
Rocb  defense,  lie  uses  more  force  than 
Is  necessary,  the  railroad  company  Is  not 
liable  therefor,  unless  such  act  was  done 
wllUally.  wantonly,  and  malldonsly,  and 
while  performing  his  duties  as  a  conduct- 
or, within  the  Kope  of  his  employment.* 
I  charge  you  that  is  correct  law. 

"Now,  gentlemen,  I  have  Indorsed  these 
requests  to  charge  by  the  few  short  re- 
marks I  have  made  at  the  end  of  each: 
but  the  exact  phraseology  of  some  of 
these  requests  to  charge  may  be  modlffed, 
qualified,  or  explained  by  tbe  general 
charge  which  I  will  give  yun.  It  is  well 
and  necessary.  In  determining  cases  of  this 
kind,  that  yon  should  have  a  clear  under- 
standing of  what  lite  opon  a  railroad 
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train  is,  wbat  the  datles  o(  tbe  railroad 
emploj'eH  are,  and  what  are  the  dntiea  of 
thecftUena  on.  tbese  railroad  trains.  A 
good  deal  baa  been  aald  in  regard  to  the 
regulations  of  the  railroad  company ;  and 
it  Is  claimed,  on  one  hand,  that  these  rail- 
road regulations  constitute  the  law  of  the 
land,  and,  in  so  far  as  the  regulation  has 
a  bearlnfi  upon  the  case  at  issue,  that  It 
constitutes  the  law  of  the  case.  Such, 
geotlemeu  of  the  Jnrj,  la  not  my  Tlew  of 
the  railroad  regnlatlonB.  These  are  not 
the  secrets  of  the  atar  chamber,  as  they 
have  been  styled  by  tbe  counsel  tor  the 
plaintiD.  Theseare  not  public  laws.  But 
these  are  tbe  Instructions,  tbe  rulea,  laid 
down  by  the  railroad  company  lor  the 
guidance  and  gnrernment  and  control  ot 
Its  employes.  Their  object  Is  to  inform 
employes  ot  their  particular  dnty,  and  to 
exact  ot  them  the  performance  of  that 
dnty.  The  object  of  the  rale  Is  for  the 
wholesome,  wise,  and  proper  conduct  of 
these  officers  in  the  discharge  of  tbelr  du- 
ties to  tbe  company,  as  well  as  to  the 
public.  In  these  regulations  yon  will  find 
there  are  rules  laid  duwn  for  the  ccovero- 
ment  of  conductors,  ticket  agents,  freight 
agents,  train  men,  baggage  agents,  switch 
men,  and  alt  the  Tarions  employes  of  a 
railroad  company;  and,  as  1  say,  the  ol>- 
Ject  nf  the  rule  la  to  intorra  those  men  of 
that  which  la  required  of  them,  and  to  ex- 
act a  laUhlul  observance  of  them  to- 
wards tbe  company  and  towards  the  pub- 
lic, III  so  far  as  the  pnblle  are  affected  by 
them.  But,  gentlemen  of  the  jury,  the  law 
of  tbe  land  Is  that  by  which  railroad  com- 
panies are  to  be  governed,  and  If  any  rule 
here  [referring  to  the  company's  rule 
book]  Is  in  accordance  with,  or  consistent 
with,  the  law  of  the  land, It  Is  a  good  rale, 
or,  la  other  words,  it  Is  a  lawful  rule;  but 
tt  there  be  any  rale  laid  down  here  which 
Is  Incunaistent  with  the  Uw  of  the  land,  at 
variance  with  It,  not  coming  ap  to  tbe  re- 
qnlrements  ot  the  law,  why.  It  Is  the  law 
that  governs  tbe  company  In  the  dis- 
charge of  its  dnty  towards  the  employes, 
and  the  employes  towards  the  company, 
and  all  towards  tbe  public.  This  case,  aa 
Bvery  other  case  before  a  jury  or  before  tbe 
court,  Is  to  be  tested  by  tbe  law  ot  the 
land.  That  Is  what  we  am  to  be  gov- 
erned by.  If  the  rule  Is  consistent  with 
that  law.  It  is  nothing  but  tbe  law.  If  It 
Is  inconsistent,  the  law  prevails,  and  tbe 
role  goes  down.  These  rules  are  liable  to 
be  changed  at  any  time.  The  company 
must  look  to  the  wisdom  of  the  rnle,  and 
sonsistency  with  the  law,  when  tt  enacts 
□r  changes  It.  These  rules  are  Instrnctlons 
{or  the  guidance  and  control  ot  those 
through  whose  Instrnmentallty  tbe  alTalra 
ot  the  company  must  be  conducted.  A 
railroad  company  Is  what  Is  called  a 
'quasi  public  corporation.'  It  owes 
duties  to  tbe  public,  and  those  duties 
arise  out  of  tlie  fact  that  It  Is  com- 
mon carrier  ot  passengers  and  of  freight, 
and  08  such  It  owes  duties  to  tbe  pub- 
lic; aud  it  Is  styled  In  the  law  books 
and  In  the  laws  a 'Quast  public  corpora- 
tion.* But  It  Is  a  corpora tlou  composed  of 
private  Individuals,  who  Invest  their  mon- 
ey and  thdr  labor  In  these  enterprises,  tbe 
object  of  which  Is  to  conTert  that  money 


Into  an  inrestment,  and  make  it  profita- 
ble to  those  who  thus  invest  their  funds; 
and  whilst  It  is  composed  of  private  ladi- 
Tldnals,  who,  tor  the.  very  purpose  ot 
making  a  profit,  invest  their  money  In  the 
concern,  yet  they  constitute  a  corpora- 
tion which  owes  a  duty  to  tbe  public,  as 
common  carriers  ot  passengersand  freight. 
It  is  the  duty  ot  the  company  to  have  in- 
Its  employment  good,  honest,  efhclent. 
careful,  watchful  employes.  That  is  m 
duty  It  owes  to.  the  public,— one  of  tbe  du- 
ties. It  Is  the  duty  of  the  company  to  see- 
that  these  employes  discharge  their  re- 
spective duties  to  tbe  company  and  the 
public  in  a  proper  way. 

"Now,  gentlemen,  a  railroad  passenger 
train  Is  for  the  carrying  of  iiaasengers, 
tbe  public,  and  upon  it  all  citlseus,  of  all 
ages,  coDdltions,  classes,  colors,— all  ara 
liable  to  be  carried,  and  have  a  right  to- 
be  carried;  and  It  Is  the  duty  of  the  con- 
ductor, representing  the  company,  to  con- 
duct himself  in  a  polite,  kind,  observant, 
considerate  manner  towards  those  who- 
are  under  his  care.  It  is  necessary  that 
good  order  should  be  maintained  on  tfa» 
train,  and  that  the  passengers  should  be 
carried  Incomfort  and  in  peace;  and  sore> 
gardhil  Is  the  law  of  the  duties,  those  im- 
posed on  the  captain  ot  the  crew,— the 
conductor, — that  our  own  law  has  Invest- 
ed blm  with  the  rights  and  duties  of  a 
trial  justice.  In  certain  emergencies  he  Is 
an  officer  of  our  law,  as  well  aS  an  officer 
ot  tbe  compaay,  tbe  object  of  which  is  to 
give  him  the  power  to  enloree  order,  to- 
enforce  discipline,  to  have  peace,  to  have 
quiet,  and  thus  to  protect  pasengers  of 
every  kind,  of  every  grade,  color,  aud  con- 
dition in  society.  It  is  Important  that 
they  should  have  a  Kood  conductor,— one 
who  la  prudent,  one  who  Is  dlacreet,  and 
at  the  same  time,  gentlemen  of  the  Jury,  a 
conductor  who  Is  equal  to  every  emer- 
gency. He  must  be  a  mao  of  flrmness. 
He  must  have  tbe  will,  the  moral  ccnirage- 
and  phyaical  courage,  tp  discharge  bis 
duty  towards  all  the  passengers,  and 
maintain orderaad  quiet;  and  nuonewbo 
has  traveled  upon  a  railroad  train  would 
fail  to  observe  the  tact  that  a  condnctor 
who  will  do  hia  duty  In  this  way,  who 
manlfeats  It  to  the  passengers, Inaplres  tha 
passengers  ot  that  train  with  a  feeling  of 
securitj-, — a  feeling  of  respect,  while  tbe 
conductor  who  bus  not  the  moral  courage 
or  the  physical  courage,  but  who  is  a 
puny,  trifling  man,  who  would  suffer  his 
passengers  to  be  disturbed  and  run  over 
by  rowdies  and  by  violence,  would  in- 
spire contempt  on  tbe  part  of  his  passen- 
gera,  toaay  nothing  ot  Increasing  thelrfeel- 
mfi  of  Insecurity.  It  Is  a  sacred  place,  in 
tbe  eye  of  the  law,  aboard  a  train,  where 
yaaseueerB  from  abroad,  aa  well  aa  at 
home,  have  to  travel  at  all  hours  ot  the 
day  and  at  nil  boors  of  tbp  night.  Ladles 
alone;  ladles  with  ubildren  alone,  unat- 
tended by  any  protector;  chUdmi  vltli- 
out  parents,— -all  these  are  under  the  pro- 
tecting care  ot  the  conductor,  and  tbe  law 
invests  him  with  the  power,  and  imposes 
npnu  him  tbe  duty,  to  protect  them. 
These,  gentlemen  of  the  Jury,  are  our 
highways.  Itis  too  late  in  the  day  now  to 
think  of  tbe  tra^sportatloji  ot  personsand 
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of  trebeht  to  l)«  done  bj  any  moie  IneA- 
dent  meana  than  that  of  the  nillwaya. 

They  are  necessary  to  commerce,  and  to 
the  derelopmeat  of  the  conntry.  The 
railway  la  demanded  by  all  tbe  reqnire* 
meata  ol  commerce,  and  of  the  baaineaa 
life  of  our  people. 

"Now,  Kentlemen,  whilat  tbe  company, 
and  the  offlcem  uf  tbe  company,  have 
ttaelr  dotlea  to  perform, and  are  held  op  to 
the  strictest  line  of  doty  by  the  most 
stringent  provisions  of  onratatate.at  the 
■ame  time  the  people  have  their  duties, 
also,  to  perform,  as  passengers  aboard  a 
train;  and  It  Is  Just  as  much  theobllsa- 
tlon  of  tbe  cltlsen  to  be  quiet,  orderly, 
peaceable,  and  reepecCfnl  there  an  It  la  he 
abuuld  be  In  society,  and  In  fact  more  ao, 
because  disorder  upon  a  train  traTellos 
through  the  country  at  a  rate  of  from 
twenty-five  to  forty  miles  an  hour  la  a 
more  frlRhttut  thing  than  dlHurder  in  the 
qolet  walks  of  life  upon  the  land.  Hence 
It  la  that  the  law  Is  so  stringent  In  hold- 
ing tbeae  companies  up  to  the  full  meas- 
nre  of  care  and  diligence,  promptnesa 
and  Tiffllanee.  Hence  It  Is  the  law  re- 
quires of  all  clttsens  the  strictest  obedience 
to,  and  observance  of,  tbe  rights  and  priv- 
ileges of  tbe  company  and  the  employee 
erf  the  company. 

"Now,  gentlemen  ol  the  Jury,  the  events, 
tbe  transactions,  the  acta,  oat  of  which 
grew  the  preMnt  contention,  have  been 
narrated  to  you  by  the  witneaeea,-— eye- 
witnesaes,— and  you  are  the  judges  oftbat 
testimony.  Ton  have  tbe  testimony  ol 
the  plaintiff,  and  the  witnesses  put  up  by 
the  plaintiff;  you  have  the  testimony  ol 
the  alleged  offender,  the  conductor,  and 
the  witnesses  put  up  by  the  delense  in  ad- 
dition to  tfete  conductor.  Yon  are  tbe 
Jndgea  aH  the  facta.  Ton  bave  tbe  teetl- 
mony  to  weigh,  and  In  weighing  tbe  tes- 
timony you  will  take  into  consideration 
the  relative  position  of  the  parties  who 
bare  teatlfled,  and  the  persons  wbo  are 
disinterested.  When  you  weigh  tbe  testi- 
mony of  the  plaluttO.  wbo  has  testified  in 
bis  own  bebatf,  you  give  to  It  such  consid- 
eration as,  under  tbe  circumstances,  in 
yonr  Judgment,  it  is  entitled;  and,  when 
yoD  weigh  the  testimony  of  tbe  conduct- 
or, yon  give  to  that  Just  such  consl^iera- 
tlon  as  In  your  Judgment  It  Is  entitled. 
The  credibility  of  these  nitnesaes  is  altu- 
setber  for  you.  1  baTe  no  right,  gentle- 
men of  the  Jury,  to  comment  upon  that 
testimony,  no  right  to  iebarge  you  npon 
tbe  facts.  My  duty  Is  toezponndthe  law, 
and,  in  expounding  the  law,  to  state  the 
facts  sufficiently  for  you  to  understand  tbe 
law  as  I  b&ve  expounded  It.  I  cannot 
relate  this  testimony  rerbutliu.  I  can 
only  give  you  tbe  main  features, — the 
snbstance  of  it;  and  In  what  I  am  about 
to  say  yon  must  not  understand  that  I  in- 
tend to  allege  that  any  one  fact  la  proven. 
Not  at  all.  1  only  state  what  the  wlt- 
aessea  testified  to,  the  substance  of  that 
testimony,  and  you  are  to  find  what  the 
facta  are.  Hence  I  would  not  have  you 
misled  In  the  slightest  degree  by  any  tblngl 
say  by  way  of  reciting  tbe  testimony.  It 
la  possible  I  might  make  a  mistake. 

'Gentlemen  of  the  Jury,  tbe  teattmony 
of  the  plaintiff,  in  anbstance.  Is  this:  On 
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that  morning  he  got  on  at  WaUacsTllla, 
npon  an  aeeommodatlun  train,  abd  went 
to  Alston  npon  a  matter  of  business,  hav- 
ing but  racently  settled  at  Wallacevllle. 
That  he  spent  tbe  better  part  of  the  day 
at  Alston.  In  going  on  the  accommoda- 
tion train  be  paid  from  Wallacevllle  to  Als- 
ton fifteen  cents,  and  bought  no  ticket. 
In  retomlug  from  Alston  to  Wallacevllle 
be  boarded  the  passenger  train,  and  that 
passenger  train  be  bad  the  right  to  go  up- 
on, because  It  Is  lor  the  carrying  of  all, 
and  when  be  got  on  it  he  was  a  passenger. 
It  was  not  necessary,  in  tbe  eyeof  thelaw, 
that  be  should  buy  a  ticket.  In  order  to 
constitute  himself  a  passenger;  but  when 
aboard  he  waa  a'  passenger  until  be,  by 
proper  proceedings,  should  cease  to  be  a 
passenger,  or  nntlt  he  forfeited  tbe  right 
to  be  a  passenger.  He  got  no  ticket;  was 
at  Alston  during  the  day,  spent  money 
around  there  and  had  the  opportunity, 
ample  opportunity,  to  get  a  ticket.  He 
testifies  that  be  forgot  or  negleeted,  or 
didn't  think  of  It.  After  leaving  Alston, 
going  perbapsamlle,— thedlstanceyouare 
to  be  Judges  ol,— tbe  conductor,  Mr. 
Hughes,  called  upon  blm  for  his  ticket,  be 
says,  in  a  very  abrupt  manner.  He 
offered  him  fliteen  cents,  tbe  fare  from  Als- 
ton to  Wallacevllle.  The  conductor  told 
him  that  be  would  have  to  pay  forty 
cents.«  Thjs  be  declined  to  do,  whereupon 
tbe  conductor  Informed  hlra  that  he  would 
have  to  put  him  off.  He  then  told  him  he 
(vould  have  to  put  him  off.  The  conduct- 
or stopped  the  train,  took  bira  by  tbe 
arm,  and  told  him  to  get  off.— 'Now;  get 
off.'  The  plaintiff,  Mr.  Moore,  refused, 
and  told  blm  be  would  have  to  put  him 
off,  and  resisted  the  conductor  as  be  took 
blm  by  tbe  arm,  and  refused  toyield  to  the 
effort  on  the  part  ol  tbe  coadnctor  to  re- 
move bim,  whereopon  the  conductor  went 
in  tbe  adjoining  car,  and  came  back  with 
two  of  the  crew, — a  colored  man  and  a 
white  man,  wbo  Is  the  brakeman  or  bag- 
gage master,— baggage  master,  I  tblnk. 
You  remember  better  than  I  do.  Mr. 
Moore  then  refused  to  get  op.  They  laid 
bold  of  bira,  and,  according  to  his  own 
testimony,  be  resisted  all  that  he  could  to 
prevent  them  tromgettlug  him  np.  They 
had  to  lift  bira.  as  Mr.  Moore  says,  off  the 
seat,  and  carry  him  out  by  main  force; 
Mr.  Moore  stating  that  be  was  resisting 
all  that  be  coald  to  prevent  this,  and  that 
as  tbey  passed  tbe  saloon  he  was  bumped 
against  It.  That  when  begot  to  tbedoor 
be  planted  bis  foot  against  tbe  facing  of 
Che  door,  and  tbey  bad  to  use  eutflclent  vio- 
lence or  effort  to  get  him  through  the 
door.  After  he  got  through  the  door.and 
they  were  taklug  him  down  the  steps,  he 
laid  bold  of  tbe  iron  railing  to  prevent 
them  from  putting  blm  out.  That  after 
tbey  got  him  out  tbey  threw  bim  down 
the  embankment.  That  be  came  back. 
That  some  one  then  threw  out  bis  bridles. 
He  picked  up  the  bridles,  threw  tbem  on 
the  platform,  and  laid  bold  of  the  railing 
to  get  In  again,  and  made  an  effort  so  to 
do,  whereupon  he  was  seized  and  thrown 
that  time  down  tbe  embankment,  under  a 
hurricane  root,  and  badly  burt.  Tbetraln 
started  off.  He  tboi  rose  from  his  poal* 
tlon;  made  for  tbe  train  acaln;  w«ittu 
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the  mr  end  of  that  same  pameneer 
eoaeh;  laid  hold  of  the  ralUnss  with 
both  baads,  as  be  says.  His  testlmoaj 
Is  that  In  the  fall  down  the  embankment 
bis  sboalder  was  dlBlocated.  That  In 
pushing  off,  when  be  made  the  second 
eOort,  that  a  kick,  or  a  pressnre  of  tbe 
foot,~a  kick  bad  broken  b)s  thumb,  U 
bis  statement  be  true, — and  tbe  train  go- 
lug  off  and  in  motion.  He,  In  tbls  bleed- 
ing condition,  laid  hold  of  the  railing  of 
the  rear  end  of  tbe  ear,  wbHrcnpuo  the 
conductor  api>eared  upon  the  platform; 
and  as  be  leant^d  back,  endeavoiiDK  to 
avoid  tbe  blow,  be  waa  stricken  by  the 
conductor  with  metal  koocks.  and 
knocked  off.  That  the  train  then  went 
on,  and  that  he  was  there,  lo  that  bruised 
condition,  and  was  conducted  home  by 
a  colored  man  who  came  up. 

"Well,  now,  gentlemen,  let  us  apply  tbe 
law  to  that  much  of  tbe  case,— to  Mr. 
Moore's  testimony.  When  Mr.  Muore  re* 
fuRed  to  pay  tbe  conductor's  fare,  when 
called  upon  so  to  do,  and  announced  bla 
purpose  not  to  iMve  tbe  train,  be  com- 
mitted an  error.  He  was  Just  tben  a 
wrongdoer.  For  I  Instruct  you  that  tbe 
conductor  not  only  bad  the  right,  under 
the  law, — tbe  statute,— but,  under  tbe  In- 
structions ouder  which  he  was  acting  from 
the  company.  It  was  his  duty,  to  demand 
extra  fare.  Su  that  tn  demanding'  It  he 
did  nothing  but  obey  the  law,— T  meau, 
compiled  with  tbe  law  of  tbe  land,  and 
obeyed  tbe  Instructions  of  the  company; 
and  when  Mr.  Moore  refused  to  pay  that 
extr&  fnre,  announcing  his  purpose  not  to 
leave  tbe  train  until  he  was  ejected,  he 
tben  subjected  himself  tn  the  right,  as  well 
as  the  duty,  on  tbe  part  of  the  conductor 
to  eject  him;  and  tbe  conductor  had  the 
right,  ander  the  law,  to  use  Just  so  much 
force  to  put  bim  out  of  that  car  as  was 
neceflsary.  But,  beforeproceedlngany  fur- 
ther, I  will  notice  tbe  position  taken  In 
regard  to  the  place  where  be  should  be 
put  off.  Regulation  No,  146,  In  this  book, 
has  been  read,  which  Instructs  thecunduct- 
or,  when  one  Is  found  without  a  ticket,  or 
that  which  Is  taotamonnt  to  being  wlth- 
ont,— Uhetaas  a  unlawful  ticket,— that  be 
shall  be  ejected  at  the  next  atatlon.  That 
gentlemen,  la  a  wise  rule,  and  It  is  a  rule 
In  the  Interest  of  bnmaulty;  but  It  was 
never  Intended  to  apply  to  one  who  gets 
on  at  one  station,  and  Is  to  get  off  at  the 
next,— whose  trip  is  so  short,— because.  If 
it  applied  to  cases  of  that  kind,  a  man 
could  travel  from  here  to  Ran  Francisco 
without  paying  one  dollar  of  fare,  because, 
as  he  starts  from  one  station,  the  train 
having  gone  on,thecouductor  would  only 
have  the  right  to  put  bIm  off  at  tbe  next 
station.  Bning  put  off  at  tbe  next,  he 
would  wait  for  tbe  uext  train,  and,  by 
making  atatlon  by  station,  conld  cross 
tbe  continent,  and  not  pay  a  cent.  These 
rules  are  not  the  law  of  the  land,  but  they 
are  the  counsel,  advice  to,  and  reqnlre- 
ment  of  tbe  employes  of  tbe  company. 
Now,  In  this  case,  I  lustruct  you,  as  a  mat- 
ter of  law,  tbattbeconductorhadaperfect 
right,  under  the  law,— and  wes.ln  the  dis- 
cbarge of  his  duty  towards  tbe  company. 
In  duty  bound,— to  pnt  this  passenger  off, 
kho  became  a  recalcitrant  m  thus  ref  na- 


iDg;  that  be  bad  a  right  to  put  him  oil 
Jost  at  that  point,  provided  at  that  point 

It  would  not  be  subjecting  him  to  any  In- 
human treatment,  for  Instance,  like  put- 
ting blm  otr  in  a  pond  of  water,  or  like 
putting  blm  off  In  a  dangerous  swamp,  or 
putting  bim  off  on  a  dangerous  trestle, 
with  the  exception  of  that,  he  had  the 
right, It  was  bis  duty,  to  put  him  off  when 
he  did.  I  say,  with  that  qualification. 
Now,  gentlemen,  the  testimony  Is  before 
you  as  to  the  nature  of  the  ground,  the 
place;  and  you  have  no  evidence  that  It 
was  a  place,  tbe  puttlog  the  defendant  off 
at  which  would  subject  falm  to  any  of  tbe 
hasards  that  I  have  mentioned.  Ntitber 
was  It  In  tbe  nighttime.  Well,  having  the 
right,  and  It  being  bis  dnty  towards  bis 
company,  to  eject  tbe  delendant.  It  was 
the  defendant's  duty,  when  requested,  to 
leave  the  car  without  subjecting  himself 
to  the  force  and  violence  that  he  has  nar- 
rated to  you  himself.  Now,  gentlemen, 
once  having  t>een  put  off  the  train,  It  eer> 
talnly  then  was  the  duty  of  the  plaintiff  to 
remain  off;  and,  if  he  were  lawfully  pat 
off,  It  was  Ms  dnty  to  ataj  off.'  He  had 
no  right  to  attempt  to  board  the  tralu  by 
violence  again ;  and.  It  he  attempted  to  do 
so.  he  subjected  himself  to  Just  as  much 
violence  or  as  mach  force  on  the  part  of 
the  conductor  and  his  crew  as  was  neces- 
sary to  prevent  him  from  thus  a  second  time 
boarding  the  train ;  he  still  being,  accord- 
ing to  his  own  testimony,  In  a  state  of  re- 
fusal to  pay  tbe  fare,  deeming  It  to  he  bla 
right  to  ride  for  tbe  fifteen  cents.  If  you 
find  that  to  be  the  fact,  there  was  the  sec- 
ond violation  of  the  law  on  tbe  part  of 
the  defendant,  and  they  bad  a  right  to  use 
force  necessary  to  prevent  blm  from  get- 
ting on.  If  any  nnnsual,  cruel  pnnlsbment 
hadbeen  wantonly  Inflicted  on  him,  then  It 
would  be  unlawful;  but  yon  are  to  say 
whether  his  being  thrown  down  tbs  em- 
bankment, at  the  place  and  in  the  manner 
he  was,  was  treatment  of  that  kind.  Ton 
have  an  Idea  of  tbe  width  of  tbe  railroad 
track  and  tho  width  of  the  dirt  bed  where 
these  embankments  are,  and  whether  In 
a  struggle  of  that  kind,  with  great  force, 
orforceenough  todleengage  him,  whether 
his  being  thrown  down  or  tumbled  down 
that  embankment  was  unnecessary  vio- 
lence. Having  beeu  tbas  twice,  you  might 
say,  ejected,— once  ejected,  and  the  second 
time  prevented  from  boarding  the  train 
by  force,  the  train  moving  on,  be  being 
thrown  down  by  a  hurricane  root, — he 
rose  again,  and,  according  to  his  own  tes- 
timony, with  a  determination  to  get  on 
that  train,— a  great  desire  to  get  on  that 
train.  He  made  an  attempt  at  the  rear 
end  of  the  car,  tbe  car  being  In  motion. — 
he  himself  disregarding  that  fact,— where- 
upon tbe  conductor  went  to  the  platform 
to  prevent  him :  and  tbe  conductor  bad  a 
right  then  to  useforce  sufficient  to  prevent 
him  from  making  a  violent  Invasion,  a 
forclhle  invasion,  of  the  train: 

"Now,  gentlemen.  I  have  spoken  of  the 
unlawful  conduct  of  the  plaintiff  In  these 
three  instances.  Now  take  the  testimony 
of  tbe  conductor.  His  testlmuny  Is  that 
plaintiff  bad  to  be  lifted  with  great  force 
oat  of  his  seat,  and  that  be  bad  to  be  car- 
ried by  force  through  the  car.  reslatlnr 


Digitized  by 


Google 


S.  G) 


HOOBE  «.  COLUMBIA  ft  G.  B.  GO. 


787 


all  tlia  while,  aod  that  sometimes  tlie  par- 
Hes  carryiDg  btm.— one  would  be  down,  or 
Mr.  Moore  down,— and  that  It  woa  a 
Btrus^le  In  gettinK  Mm  to  tbe  door,  and 
at  the  door  be  contliined  hla  resistance, 
and  did,  when  he  got  on  theplatforui,and 
when  the  condcutor  got  out  ou  the 
fcround,  give  him  a  violent  kick  in  the 
Ptomach,  whlcb  sent  him  part  of  tbe  way 
down  tblB  emblKnkment.  •  •  •  Bnt  I 
eay  that  tf  he  volnntarlly  planted  his  foot 
againat  the  stomach  of  thecundnctu7,and 
gave  him  aocb  a  puah  as  to  send  him  part 
of  the  way  down  theembankroeiit,  bethen 
committed  an  assault  and  battery  upou 
the  conductor,  who  was  doing  only  that 
which  the  law  gave  bim  the  right  to  do. 
Now  you  bnve,  gentlemen,  tbe  testimony 
as  to  what  transpired  out  there.  Yon 
bare  It  from  the  passengers  who  were 
aboard,— those  who  have  no  Interest  In 
tbe  event  of  this  suit,  one  way  or  another. 
Then  yon  have  the  testimony  of  the  con- 
ductor, and  that  of  the  witnesses  for  Mr. 
Muore,  as  to  what  transpired  when  he 
made  the  third  attempt,  or  second  at- 
tempt after  having  been  once  elected,  and 
the  testimony  In  regard  to  the  blow  which 
tbe  conductorgave  blm.  Now,  gentlemen, 
if  yon  should  find  from  the  preponderance 
of  tbe  evidence  that  the  plaintiff,  Mr. 
Moore,  made  that  second  attempt  to 
board  tbe  train,  and  that  he  did,  when 
tbe  condnctorappeared  apun  the  platform, 
commit  an  assaalt  and  battery  upon  the 
rottdaetor,  why, I  Instruct  yon, gentlemen, 
that  the  conductor  bad  a  right  to  protect 
hia  own  peraon,  as  well  as  to  protect  the 
train  from  the  unlawful  Invasion  of  tbe 
plaintiff.  It  has  been  contended  by  coan- 
sel  for  the  plaintiff  that  a  conductor  being 
an  offleer  of  the  law.  and  having  tbe  high 
responsibility  of  the  train  and  tbe  paasen- 
gers  under  his  care,  must  be  exceedingly 
cautions;  he  must  be  exreedlngly  forbear- 
ing. That,  gentlemen.  Is  very  true.  But  to 
say  that  a  conductor  has  no  right  to  de- 
fend himself  against  an  assault  and  bat- 
tery, unless  that  assault  and  battery 
should  threaten  blm  either  witb  death  or 
serious  bodily  harm.  Is  not  good  law. 
He  bas  tbe  right  to  defend  himself  against 
an  aniawful  assailant,  as  much  as  any  clt- 
tien  of  tbe  land.  He  Is  not  required  to 
wait  until  he  Is  threatened  with  serious 
bodily  harm  or  death,  but  be  has  tbe  right 
to  defend  himself.  He  has  tbat  personal 
light,  which  his  office  does  not  deprive 
blm  of:  Tonr  governor,  or  any  officer  of 
your  state,  however  high  or  dignified  or 
reaponelble  the  office  may  be,  Is  not  tbere- 
by  deprived  of  citizen  s  bip,— is  not  divested 
of  the  right  of  a-dtizen  to  defend  himself, 
—not  at  all.  He  possesses  the  same  right 
to  resist  personal  vlnleace  as  any  Individ- 
nal  bas.  A  conductor  has  tbe  same  right. 
Where  a  coudnctor  willfully,  wantonly, 
cruelly,  or  nutrageoosly  Inflicts  an  Injury 
upon  a  passenger,  in  tbe  discharge  of  hl» 
doty  asconductor.  the  company,  of  course, 
woold  be  rraponslblefor  bis  wrong  action. 
Bnt  If  the  conductor  Is.  In  what  he  does, 
discharging  bis  duty,  protecting  tbe  pas- 
sengers and  the  train  from  the  wrongful 
Inevslon  of  one  who  has  no  right  to  be 
upon  the  train,— If,  gentlemen  of  tbe  Jury, 
a  fight  should  ensue,  and  the  conductor  In 


that  fight  should  get  the  better  ol  blm,  la- 
flicting  upon  tbe  party  thus  absanlted  and 
fighting  blm  an  Injury  that  was  serious, 
why,  gentlemen,  he  who  Is  tbe  aggressor, 
he  who  brings  the  violence  upon  hiraselt, 
he  who  caused  this  trouble,  who  forced  It, 
has  no  right  to  resort  to  a  court  of  jus- 
tice, and  to  ask  at  tbe  hands  of  a  Jury  of 
his  countrymen  damages  or  compensation 
for  the  damages  which  he  has  brunght  up- 
on himself.  Now,  I  am  giving  you  this  In 
tbe  abstract.  1  do  not  say  that  the  plain- 
tiff did  it.  But  I  say,  when  that  does  oc- 
cur, tbat  a  party  who  is  in  the  wrong, 
and  who  not  only  is  In  the  wrong,  and 
making  himself  a  trespasser,  but  becomes 
violent,  and  cummits  an  assault  and  bat- 
tery upon  a  conductor.  If  the  conductor 
returns  tbe  assault  and  battery,  and  per- 
haps goes  a  little  further  than  persons 
coolly  studying  about  tbe  matter  would 
think  that  he  should  go,  why,  be  who 
brings  tbe  trouble  upon  himself  has  no 
right  to  come  In  a  court  of  Justice,  and 
ank  damages  at  tbe  bands  of  a  Jury  lor  In- 

iurles  of  which  be  himself  Is  the  author, 
rust  as  bas  been  Illustrated,  If  one  Is 
wrougfnlly  in  ynur  bouse,  if  you  request 
him  to  leave,  and  he,  refusing,  requires  you 
to  use  force  to  put  bim  out,  and  yon.  resort- 
ing to  so  much  force  as  Is  necessary  to  put 
him  out,  succeed  in  getting  htm  out,  and 
he  then,  In  a  violent  manner,  attempts  to 
come  back,  and  forces  you  to  resort  to 
force  to  keep  him  oat,  and  makes  another 
attempt  to  return,  and  Id  addition  to  that 
commits  an  assault  and  battery  upon  the 
peaceable,  law-abiding  owner  of  tbat 
house,  and  a  fight  ensues,  and  tbe  party 
thus  trespassing  and  violating  tho  law 
gets  tbe  worst  of  It,  he  cannot  ask  a  Jury 
of  his  countrymen  to  give  bim  damages 
for  the  Injuries  thus  inflicted.  Now,  gen- 
tlemen, whetherin  this  caseaay  assault  and 
battery  wascommltted  upon  the  conduct- 
or, is  a  question  for  you.  If  it  was  com- 
mitted, what  kind,  what  was  tbe  nature 
of  it?  Is  a  question  for  you.  Tbe  blow  tbe 
conductor  gave,  and  tbe  extent  of  the 
blow,  and  whether  under  tbe  circumstan- 
ces, under  the  law  as  I  hive  expounded  It 
to  you.  it  would  be  excusable  or  not.  Is  a 
question  of  fact  for  yon.  Whether  a  fight 
occurred  when  be  was  put  out  of  the  train 
first,  whether  he  struck  the  conductor 
then  with  his  bridles,  and  exactly  what 
violence  was  used  there,  Is  a  question  of 
fact  for  you.  I  have  nothing  to  do  in  de- 
termining these  facts.  You  are  to  take 
this  wliole  transaction,  and  you  are  to  de< 
termine,  gentlemen,  whether  Mr.  Moore 
was  on  that  occasion  a  trespasser.  You 
are  to  determine  the  extent  of  bfs  tres- 
pass. You  are  to  determine  tbe  whole  na- 
ture of  bis  conduct.  You  are  to  decide 
whether  be  brought  this  injury  upon  him- 
self by  bis  own  unlawful  conduct,  or 
whether  tbe  injury  was  waatonly,  cruelly, 
maliciously,  or  unnecessarily  inflicted  up- 
on htm.   All  these  matters  am  for  you. 

**  If  yon  come  to  tbe  conclusion  that  Mr. 
Moore  has,  under  the  explanation  of  the 
law  as  I  have  given  It,  a  cause  of  action, 
then  your  verdict  will  be  for  the  pialtitltl; 
and  it  Is  for  you  to  fix  tbe  amount.  Ho 
has  the  right,  If  be  has  a  cause  of  action, 
to  recover  eompensatoiy  damages,— that 
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wblch  would  tally  cnmpeDsata  btm  fnr  the 
actual  Injarj;  and.  lo  addition  to  that, 
be  would  bare  the  rl^cht  to  recover  pnni- 
tlre  or  viodictlve  damages,  II  this  was 
doae  cnidly,  waatonly»  maJleloiialy,  and 
contrary  to  the  dnty  of  the  conductor  on 
that  occasion.  You  cannot  exceed  the 
amountotdamaKea;  that  Is*  ten  thousand 
ddllars.  Ton  can  and  any  amount  up  to 
and  Including:  ten  thousand  dollani,  ac- 
cording to  the  view  you  take,  11  you  And 
(or  the  plaintiff.  It.  Kentlemen,  alter  hav- 
ing beard  all  of  thecaBe,thetestlmony»the 
argument,  and  the  lawaa  I  have  expound- 
ed U  to  yoQ,  you  are  aatlafled,  from  the 
preponderance  of  the  teetlniony,  that  the 
conductor  did  nothlnsbut  bia  duty,  and 
that,  althouKh  he  Inflicted  serious  punish- 
ment upon  Mr.  Moore,  yet  tbat  Mr.Moore 
rendered  It  reasonably  necessary  and 
proper  under  the  clrcumatancee,  then  your 
Terdlct  wMl  be  for  the  defendant. " 

The  jury  fonnd  a  verdict' lor  the  defend- 
ant. After  JadKinent  was  daly  entered 
thereon,  the  plaintiff  appealed  to  this 
conrt,  upon  the  following  grounds,  aver- 
ring error  In  the  charge  of  the  circuit 
Jndge:  '(1)  Tbat  the  defendant  had  a 
right  to  eject  from  its  cars  the  plaintiff,  at 
any  place,  when  the  refusal  upon  the  de- 
mand of  the  conductor  to  puy  tbefaro  and 
extra  tweuty-flve cents  took  place,  provid- 
ed expulsion  at  such  place  would  not  sub- 
ject the  plaintiff  to  bodily  harm  and  peril, 
and  upon  such  refusal  to  use  such  force  as 
was  proper  aud  necessary  to  put  the 

filalntlff  off  the  train;  and,  particularly, 
n  so  Qharglne  without  explaining  what 
waa  meant  by  'proper  and  neceasary 
force*  to  be  naed  in  ejecting  the  alleged 
offender,  or  without  .proof  of  the  manner 
of  place  It  was  where  he  waa  ejected.  (2) 
Tbat  II  the  Jury  believe,  from  the  facta  of 
the  case  and  the  ioatructlons  of  the  court, 
that  the  conductor  bad  a  right  to  demand 
the  extra  sum  of  twentyiUve  cents  trom 
the  plaintiff,  and  upon  bis  refusal  to  pay 
it  the  conductor  had  a  right  to  eject  him, 
be  then  became  a  treapasaer,  whose  doty 
It  waa  to  go  off  the  train  without  being 
forced  to  do  so;  and  If  the  ]ury  believe 
tbat  the  pinlntlff  reclsted  the  conductor  tn 
discharge  of  his  dnty,  and  In  such  resist- 
ance be  received  peraoual  injuries,  which 
were  tbe  direct  and  necessary  result  of  the 
application  of  force  rendered  necessary  by 
his  own  resistance,  he  cannot  recnver.  (S) 
That  In  determining  the  question  as  to 
whether  more  force  or  violence  was  used 
then  was  necessary  in  ejecting  the  plaintiff, 
the  Jury  was  to  take  Into  consideration 
the  amount  of  resistance  offered  by  tbe 

f>lalntlff  to  nucb  ejectment, and  tbatll  said 
□ry  found  that  be  resisted  tbe  attempt  of 
tbe  conductor  to  put  blm  off  tbe  train 
with  all  the  force  and  po  w er  he  was  capa- 
ble of,  then  tbe  law  will  not,  with  a  nice- 
ty, weigh  the  amonotot  force  ntveaeary 
to  he  used  In  overcoming  such  reslstam^e, 
and  tbat  In  such  case  the  defendant  would 
only  be  liable  in  a  case  of  palpable  and  ap- 
i;:iarent  force, l>eyond  that  which  wasclear- 
ly  necessary  to  be  used  In  overcoming  sucb 
resistance  offered  by  plaintiff,  and  tbat  the 
railroad  company  could  only, in  snch  case, 
be  made  responsible  for  the  Injuries  inflict- 
ed, which  were  willful,  wanton,  and  mali- 


clons,  because,  by  resisting  to  tbe  utmost 
of  bis  power  and  ability,  tbe  plaintiff  In- 
vited torce,  and  be  ought  not  to  complain 
of  tbe  force  used.  If  there  was  no  Inteq- 
tlon  upon  tbe  part  of  the  eonduetor  or  bla 
assistants  to  commit  unnecessary  Injury. 
(4)  That  It  tbe  Jury  believe  that,  after  the 
train  men  bad  put  him  off  tbe  train,  plain- 
tiff attempted  to  get  upon  tbe  train  for 
the  purpose  of  assaulting  tbe  conductor, 
and  did  in  fact  strike  him,  that  be  commit- 
ted a  breach  of  tbe  peace,  and  tbat  If,  in 
returning  each  blow,  tbe  conductoraeriuos- 
ly  injured  the  plaintiff,  the  defendant  is 
not  liable  for  tbe  act  of  -  the  conductor.  If 
tbe  Jury  further  believe  tbat  such  act  was 
done  to  carry  out  any  of  tbe  purposea, 
rules,  regulations,  ur  directions  of  tbe  de- 
fendant, and  tbat  it  nas  not  within  tbe 
scope  of  his  employment.  Aud  there  was 
further  error  on  tbe  part  of  hia  honor  tn 
anatalning  tbe  foregoing  request,  In  tbat 
he  had  declared  tbat  its  main  features 
were  correct,  as  a  proposition  of  law, 
which  ha  wonid  probably  modify  In  hla 
general  charge,  which   modification  ap- 

f tears  nowhere  therein.  (5)  That  if  the 
ury  believe  that,  after  the  plaintiff  had 
been  ejected  from  tbe  train,  he  voluntari- 
ly entered  Into  a  conflict  with  tbe  euiT- 
ductor  and  brakeman,  and  brought  upon 
himself  tbe  Injuries  of  which  he  complatna, 
be  cannot  recover  from  the  defendant,  and 
If  they  lurtber  believe  tbat  he  waa  the 
original  aggreeaor,  and  brought  upon 
birasnlf  tbe  injuries  of  wblcb  he  cumplaina. 
(6)  Tbat  the  conductor  of  a  train  has  the 
same  right  as  any  other  citizen  to  defend 
himseU  against  the  assanlts  made  upon 
his  person,  and  that  If,  in  aacb  defbnae.  be 
uses  mure  force  than  la  noceeaary,  the  rail- 
road company  is  not  liable  therefor,  nnleas 
such  act  waa  done  willfully,  wantonly, 
and  iuallcluusly,  and  while  performing  bis 
duties  as  conductor,  within  the  scope  of 
bla  eraoloyment.  (7)  That  the  railroad 
regnlations  Introduced  In  evidence  are  the 
Instructlona,  the  rules,  laid  down  by  the 
company  for  tbegnldanceand  government 
and  control  of  Its  employes,  which,  in  so 
tar  as  they  have  a  bearing  upon  tbe  case, 
do  not  constitute  tbe  law  nf  tbe  case,  and 
yet  in  tbe  sameconnectlon  declaring  'tnat 
this  ease  Is  to  be  tested  by  tbe  law  of  the 
land.  Tbat  Is  what  wo  are  go?erned  by. 
It  tbe  rule  Is  consistent  with  tbe  law.  It  Is 
nothing  but  the  law;  and.  If  Inconsistent, 
the  la  w  prevails,  and  the  rale  goes  down,' 
—without  telling  tbe  jury,  as  was  bis 
province  and  duty,  whether  or  not  tbe 
rules  of  the  company  were  inconsistent 
with,  and  contradictory  of.  the  law.  (S) 
'That  he  who  Is  the  aggressor,  he  who 
brings  the  violence  upon  himself,  who 
forced  it,  has  no  tight  to  resort  to  a  coart 
of  justice,  and  to  ask  at  the  bands  of  a 
Jury  nf  bis  countrymen  damages  or  com- 
pensation tor  the  damages  be  has  brought 
upon  himsei'.'  And  tbat  'It  the  conductor 
returns  the  assault  and  battery,  and  per- 
haps goes  a  little  further  than  persona 
coolly  studying  about  tbe  matter  would 
think  that  ho  sboald  gOi-wby,  bo  who 
brings  the  trouble  upon  himself  baa  no 
right  tn  come  in  a  court  of  Justice,  and 
ask  damages  for  injuries  of  which  he  him- 
self Istheautbor/   (9)  That,  after  dlscuaa* 
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log  the  case  from  the  BtandpolDt  of  the 
plalntltTs  evidence,  it  was  a  direct  charge 
upon  the  facta  for  hU  honor  to  Buramarize 
that  evidence  in  these  worda:  'Now,  sen- 
tlemeDtl  have  spoken  ul  the  unlawful  eun- 
doct  of  the  plalotllf  in  these  three  In- 
BtaoceB.'  (10)  That  when  Mr.  Moure  re- 
fused to  pay  the  extra  fare,  announcing 
his  purpose  not  to  leave  the  train  until 
ejected,  he  then  subjected  himself  to  the 
right,  as  well  as  the  duty,  on  the  part  of 
the  conductor,  to  eject  him  Just  where  he 
was  ejected,  without  carrying  him  any 
farther  on  bla  Journey.  And  this  wltbont 
proof  aa  to  the  condition  of  the  road  or 
country  where  he  was  ejected.  (11)  That 
oar  law  has  Invested  a  conductor  of  a 
train  with  the  rights  and  duties  of  a  tflal 
Justice.  (12)  It  la  r^pectfully  called  to  the 
attention  of  the  court  as  a  ground  for  re- 
versal of  the  Judgment  below^  that  his 
honor  further  erred  in  incorrectly  stating 
to  the  Jury  the  testimony  of  the  plalotltf : 
J^(.  la  declaring  that  plaliititf  said  that 
his  shoulder  was  dislocated  or  injured 
when  he  was  thrown  down  this  railroad 
embankment.  Second.  In  declaring  that 
plaintltt  said  he  was  carried  by  the  con- 
ductor and  his  assistants  from  his  seat  to 
the  door  of  the  coach  in  which  be  was 
seated,  when,  as  a  mutter  of  fact,  he  said 
he  was  thrown  by  them  some  distance. 
Btriklng  bis  head  and  shoulder  against  the 
corner  of  the  ladles*  saloon  in  bis  flight 
through  the  air.  And  when  counsel  fur 
plaintiff  wished  to  interpose,  and-  did  In- 
terpose, to  set  bis  honor  right,  it  was  fur- 
ther error  la  the  latter  to  exclaim,  'I  can- 
not hear  any  argument,  but  if  yon  have 
.any  request— 'thus  excluding  opportunity 
for  explanation  and  correction  of  the  harm 
done  to  plaintiff's  case  by  said  misstate- 
ments. (18)  That  his  honor  argued  the 
facts  of  the  case  to  the  Jury  throngbout 
his  charge,  and  presented  them  In  a  light 
favorable  to  the  defendant  company,  in 
violation  of  the  letter  and  spirit  of  the  in* 
bibitlon  contained  In  the  constltutlun  of 
the  state." 

In- considering  the  qnestiona  underly- 
ing this  appeal,  we  will  allow  such  obaer- 
vatlons  as  seem  called  tor  In  deciding  the 
issues  here  raised  to  take  tbefoliowlug  or- 
der: (Ij  What  Is  the  law  in  thiscommon- 
wealth  ua  relation  to  passengers  who  traT- 
el  upon  railroads,  as  to  the  payment  of 
fare,  and  what  are  the  consequences  fol- 
lowing a  disobedience  of  that  law?  (2) 
Were  the  declarations  of  the  circuit  Judge, 
of  the  law.  as  reotrlcted  to  the  matters 
suggested  In  the  first  dlvlHlun  ot  this  deci- 
sion, observedbybim?  (3)  Wasthecbarge 
of  the  circuit  Judge  Illegal,  in  that  he 
ehaxKed  apon  the  matters  of  fact? 

I.  It  will  be  otiserved  tha  t  we  have  tak- 
en the  pains  to  reproduce  the  charge  of 
the  trial  judge  almost  In  its  entirety.  We 
have  done  so  as  an  act  ot  Justice  to  both 
the  trial  Judge  and  the  appellant.  The 
pertinency  of  this  review  of  so  mui'h  of 
our  law  as  relates  to  passengers  in  trav- 
eling upon  railroads.  In  the  appeal  now 
being  considered,  will  be  apparent  to  ev- 
ery mind,  because  here,  from  the  view  we 
take  of  this  case,  if  such  law  is  against 
the  plaintiff,  his  cause  ot  action  Is  gone, 
except  from  one  view  ttaat  may  be  taken. 


And  in  passing  we  will  say  that  we  cannot 
regret  the  time  and  labor  bestowed  upon 
the  consideration  of  this  appeal,  because 
it  not  only  affects  the  rights  of  the  plaln- 
tltr,  bat  also  the  general  public. 

That  railroads  are  quast  public  corpora- 
tions Is  admitted  on  all  bands.  They  owe 
a  duty  to  the  pnblic,  and  to  a  certain  ex- 
tent their  control  is  under  agencies  devised 
by  the  public.  A  very  good  lltuBtratloo  of 
this  tact  may  be  found  in  our  statntes  in 
regulation  of  such  corporations.  Tet 
the  property  of  such  corporations  Is  pri- 
vate proj^erty.  Bat  the  public  owes  them 
duties,  and  some  of  these  duties  are  pre- 
scribed by  our  statute  law.  Railroads 
owe  tbe  duty  to  the  public  to  furnlsb 
proper  transportation — safe,  expeditious, 
and  comfortable  transportation — over 
their  lines  to  all  classes  ot  our  people. 
This  is  not  a  klndneas  on  tbe  part  of  theso 
corporations  to  the  public,  but  it  is  a 
right  of  the  public,  on  the  one  hand,  and 
a  dnty  of  the  railroads,  on  tbeotherhand. 
While  this  is  true,  in  order  to  enable  these 
corpora  tlons  to  realise  tbe  means  with 
which  to  answer  this  dnty  to  the  public, 
and  at  the  same  time  to  causeaome return 
for  the  capital  invested  insuchenterprlBM, 
tariffs  of  rates,  both  for  the  transporta- 
tion nf  persons  and  of  property,  are  de- 
vised—are allowed  to  be  fixed— by  such 
railroads.  In  our  state  thin  right  Is  re- 
stricted within  certain  limits.  This  cor- 
poration, the  Columbia  ft  Qreenvllle  Rail- 
road Company,  Is  allowed  to  charge  three 
cents  a  mile  for  every  mile  n  passenger 
who  is  over  a  certain  age,  and  who  occu- 

?ite8  a  seat  in  the  flraC-cIass  coach,  may  be 
ransported  over  this  road^  This  fare  Is 
usually  paid  In  the  purchase  of  a  ticket  at 
the  office  of  the  company  at  the  station 
where  tbe  passengers  enter  the  railway 
train,  and  for  this  purpose  such  offices  are 
regulred  to  be  kept  open  for  a  half  hour 
b^ore  the  train  leaves.  Unless  tbls  ticket 
office  Is  no  open,  a  passenger  nee'd  not  pur- 
chaie  a  ticket  to  ride  over  said  railroad  at 
the  rate  of  three  cents  a  mile.  But  It  is 
not  Imperative  that  the  passenger  shall 

firovlde  himself  with  a  ticket  betureenter- 
ng  the  train  of  the  railroad  company. 
Yet,  If  he  neglects  to  purchase  a  ticket, 
and  the  ticket  office  Is  open  a  half  hour 
preceding  the  arrival  of  the  train,  by 
tbe  laws  of  this  statef  tbe  railroads  are 
allowed  to  charge  25  cents  additional  to 
the  fare  of  S  cents  per  mile.  So  that  we 
declare  tbe  law  to  be.  in  such  cases,  that 
a  passenger  who  is  offered  an  opportuni- 
ty by  the  railroad  on  which  be  proposes 
to  travel  to  purchase  a  ticket,  and  then 
neglects  or  refuse  to  do  so.  the  railroad 
fare  of  such  passenger  Istbeordlnary  fare, 
and  Scents  additional.  This  amount  Is 
what  the  conductor  Ib  authorized  to  de- 
mend  and  collect.  Now,  what  are  tbe  ef- 
fects, under  tbe  law.  In  case  tbe  paBsenger 
refusea  to  pay?  There  are  two  classes  of 
cases,— one  where  the  passenger  Is  igno- 
rant, in  fact,  ot  the  law  In  sucb  Instance; 
anotber  is  where  the  passenger  is  not  ig- 
norant of  tbe  law  In  sucb  tuBtance.  Our 
statute  (section  1517,  Oen.  St.)  fits  both 
cases.  Its  terms  are:  "Whoever  does 
not,  upou  demand,  first  pay  such  toll  or 
fare,  shall  not  be  entitled  to  be  transport 
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ed  for  any  dlRtaoce. "  The  paasenger  who 
Is  Ignorant  ol  sach  provisions— does  not 
pay  such  toll  or  (are— Is  only  denied  the 
rlgbt  to  transportation  tor  any  distance. 
Bnt  In  the  case  at  the  passenger  who 
knows  of  such  rules,  and  refuses  to  pay. 
If  be  Is  gollty  ol  an;  fraudulent  Intention 
to  defeat  the  railroad's  risht  to  such  toll 
or  fare,  he  la  not  only  not  entitled  to  be 
transported  any  distance,  but,  cnder  the 
provisions  of  tbls  very  section,  is  made  li- 
able to  forfeit  a  sum  not  less  than  $5  nor 
more  than  f20.  The  conductor  of  a  rail- 
road, In  charge  of  a  passenger  train,  or 
other  train  whereon  passengers  are  ad 
mltted  tu  be  transported,  la  the  collector 
of  the  toll  or  fare  to  bu  paid  by  passen- 
gers; and  by  law  the  duty  Is  confided  to 
him,  among  hts  other  duties,  to  enforce 
the  payment  of  such  toll  or  fare  by  passen- 
gers. When  a  passenger  neglects  or  re- 
fuses to  pay  to  sDcfa  conductor  bis  toll  or 
fare,  It  Is  made  the  duty  ot  such  conduct- 
or to  act.  In  the  petformanee  of  sucfa 
duty,  upon  such  refusal  ot  the  pasannger 
to  pay,  on  demand  therefor,  such  toll  or 
tare,  he  may  request  such  passenger  to 
leBTB  the  train,  provided  such  train  Is 
brought  to  a  stop,  and  It  Is  the  duty  of 
the  passenger  thereupon  to  leave  the  train ; 
and  lu  case  such  passenger  refuses  to  leave 
the  train,  on  sneb  request,  the  conductor 
may  lawfully  ose  the  force  retinlslte  to  re- 
move snch  pasaenger,— the  uae  of  anch 
lorce  by  the  conductor  to  be  apportioned 
to  the  resistance  of  the  passenger.  We 
apprehend,  from  the  line  ofargnment  here 
adupted,  that  these  propositions  of  law 
would  have  been  admitted,  but  for  a  rule 
ot  the  defendant  company  providing  that, 
In  case  a  passenger  failed  tu  pay  the  toll 
or  (are  demanded  of  him,  It  should  be  the. 
duty  of  the  conductor  to  eject  sucb  pas- 
senger at  the  next  station ;  this  rule.  It  be- 
ing contended,  having  entered  Into  the 
contractual  relation  between  defendant 
and  plaintiff.  Strictly  speaking,  no  con- 
trnct  can  be  said  tu  exist  between  these 
parties  litigant  as  to  transportation. 
Certainly  none  existed  on  the  anbject  of 
transportation  when  the  plaintiff  refused 
bla  assent  to  the  proposition  of  the  rail- 
road, as  made  by  Its  agent  to  plaintiff. 
There  Is  no  right  In  the  public,  aa  to 
transportation  of  passengers,  nnder  onr 
law,  unless  the  toll  or  (are  Is  paid.  It  Is 
this  payment  that  evidences  the  assent  of 
the  mind  of  each  party  to  such  contract. 
Bach  a  meeting  of  the  minds  of  the  con- 
tracting pa'rtles  is  essential  as  a  first  ele- 
ment In  any  contract.  We  have  already 
shown  that  the  contract  proposed  by  the 
railroad  company  was  legal ;  that  It  was 
legal  for  them  to  propose  to  transport  the 
passfiDger  at  the  rate  of  ft  cents  a  mile  for 
the  distance  to  be  traveled  by  him,  with 
the  addition  of  25  cents  for  his  failure  to 
provide  himself  with  a  ticket  at  the  office 
where  the  passenger  entered  the  railway 
train.  It  Is  difficult  to  see  how  any  con- 
tractual relation  was  established  between 
these  parties;  and  hence  the  difficulty  ol 
saying  that  the  rule  No.  146  of  the  defend- 
ant cumpauy  entered  Iti  to,  as  a  part  there- 
of, the  ^contractual  rdatlon*  ot  these 
parties.  Admit,  tor  the  sake  ot  the  argu- 
ment. Uiat  the  plaintUt,  being  one  ot  the 


people,  had  the  right  to  beeoma  a  passen- 
ger on  defendanvs  tratn,  and  that  he  en- 
tered such  train  to  become  a  passenger, 
and  that  for  the  time  that  be  was  entitled 
to  the  character  attaching  to  passengers. 
Yet  when  the  toll  or  tare  legally  estab- 
lished was  demanded  of  bim  by  the  con- 
ductor, and  he  refused  to  pay,  what  con- 
tractual relation  was  thereby  established 
between  the  parties  on  the  subject  ot 
transportation?  We  admit  that  all  the 
laws  pertaining  to  the  contract  enter  into 
a  contract,  when  once  made,  jnst  as  If 
such  la  ws  were  embodied  as  provisions  ot 
the  contract.  But  It  by  no  means  follows 
that  such  provlslona  of  the  law  touching 
such  contract  enter  Into  the  attitude  ot 
parties  capable  o(  contracting,  but  who 
do  not  actually  enter  Intoa  contract.  No 
matter,  therefore,  that  the  plaintiff  bad 
the  right  to  enter  the  passenger  coach  of 
defendant,  yet  his  refusal  to  comply  with 
the  law  forfeited  his  right  to  be  regarded 
after  anch  refusal  as  a  passenger.  From 
that  moment  he  became  a  trespasser  upon 
the  private  piojwrty  of  the  defendant. 
But  to  return  to  the  rule  ot  the  company. 
The  company  had  the  right  to  make  It. 
It  did  not  contravene  any  law  of  this 
state.  Its  adoption  was  not  necessary, 
under  the  law,  and  its  repeal  or  modifica- 
tion were  equally  legal  by  the  railroad. 
Its  existence  was  a  question  of  fact,  and 
we  will  see  later  on,  by  the  testimony, 
such  rule  was  suspended.  The  law  of  this 
state  does  not  make  snch  rule  the  basis 
of  auy  'right  to  a  person  who  was  defying 
tbe  rights  of  the  railroad  to  collect  Its  le> 
gal  toll  or  fare  from  passengers. 

3.  Was  the  charge  of  the  circuit  Judge  in 
this  ease  consistent  with  the  law  of  thU 
state?  We  have  read  the  charge,  and 
must  say  thet  It  Is  carefully  prepared, 
and  is  In  conformity  with  such  laws.  Ot 
course  tbe  trial  Judge  erred  when  he  said 
the  conductor  was  a  trial  Justice,  nnder 
our  law.  He  meant  a  constable.  The 
connection  in  which  such  words  occur  In 
theeharge  produced  no  barm  to  the  plain - 
tlir.  It  ia  but  Juat  to  the  appellant  here 
that  we  should  not  confine  ourselves  to 
this  general  commendation  of  the  lan- 
guage of  tbe  charge  on  the  law  points  susr- 
gested  In  the  argument. 

(a)  It  was  nut  error  In  the  circuit  Judge 
to  hold  that  a  person  who  entered  a  pas- 
senger coach  aa  a  passenger,  and  who, 
upon  demand  forbfa  fare  by  tbe  conduct- 
or, refuaed  to  pay  the  legal  fare  ot  sueb 
passunger,  thereby  became  a  trespasser 
upon  such  train.  Did  not  the  plaintiff  vio- 
late the  Tights  of  the  defendant  when  he 
refused  to  pay.  to  Its  legally  appointed 
agent,  tbe  toll  or  fare  due  for  passage  In 
Its  coach  for  passenleeraT  As  It  Is  the  law 
that  he  who  "has,  by  law,  the  right  to 
enter  upon  tbe  lands  of  another  for  a  cer- 
tain purpose,  and  after  entry  doea  aome- 
thlng  which  he  is  not  entitled  to  do,  then 
he  U  considered  a  trespasser  ab  Initio,  or 
as  If  bis  entry  had  been  unlawful,"  (2 
Rap.  ft  L.  Law  Diet.  1292,)  so  It  Is  the  law 
that  be  who  has,  by  law,  the  right  to  en- 
ter a  passenger  coacb  for  the  purpose  uf 
transportation,  and  after  entiy  refnses  to 
comply  with  the  requirements  of  the  law 
to  entitle  him  to  transportation  thereon. 
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then  much  peraoD  so  entering  la  considered 
a  trespasser  ab  initio^  or  as  U  his  entry 
bad  been  unlawful. 

{b)  The  circuit  Judge  did  not  err  In  de- 
claring the  la  w  applicable  Co  ojeetlng  trw- 
paBRura  ttom  the  train  by  the  condaetnr. 
To  Qfect  a  trespasser  Is  lawful.  For  the 
pnrpose  of  sucn  ejection,  if  force  la  neces- 
snry,  It  may  be  used.  The  use  of  such 
force  Is  to  be  proportioned  to  the  resist- 
ance  to  removal  by  the  trespasser. 

(0)  Nor  did  the  Judge  errin  holding  that, 
If  a  conductor  is  assaulted,  he  may  also 
aaaanlt  his  assailant;  that  a  conductor, 
by  maaon  of  sncb  oflQce,  la  not  divested  of 
the  right  of  self-defense;  that  If  In  danger, 
from  his  assailant,  of  death  or  great  bodily 
harm,  he  may  meet  force  with  force. 

(cf)  Nor  dfd  he  err  when  he  held  that  if  a 
condoctor,  while  in  the  discbarge  of  his 
dnty  to  the  railroad  company.  Is  aBsaolted, 
BO  that  personal  Injury  Is  being  done  blm, 
he  may  strike  until  the  dahger  is  averted, 
and  that,  when  Injuries  to  the  assailant  are 
the  result  of  such  self-defense  by  the  con- 
ductor, the  Jury  are  not  required  to  nicely 
weigh  such  Injuriea  of  assailant  to  see 
whether  the  ponlabment  he  recelred  was 
too  severe. 

(e)  Nor  did  the  circuit  Judge  err  when 
he  held  that  when  one  who  assaults  a 
condoctor  while  In  the  performance  of  the 
duties  of  his  office,  and  when  in  repulsing 
such  force  by  the  conductor  the  assailant 
is  Injured  severely,  that  a  conductor, 
when  his  conduct  is  being  considered  by 
A  Jury,  is  not  subject  to  punishment  for 
■acta  Injuries,  unless  greatly  dlspropor- 
tloned  to  the  violence  offered  him,  and  nn- 
less  the  aaid  Injuries  were  Inflicted  wan- 
tonly, maliciously,  etc. 

it)  Nor  did  the  circuit  Judge  err  when  be 
held  that,  In  ejecting  a  person  who  re- 
fused TO  pay  for  traosportatlun,  the  con- 
ductor might  remove  him  at  any  point 
on  the  road,  provided  the  place  selected 
waa  not  sych  as  woold  work  an  Injury  to 
the  party  ejected,— for  Instance,  not  lo  a 
pond  uf  water,  on  a  high  trestle,  or  In  a 
dangeruuB  swamp. 

ig)  Nor  did  the  circuit  Judgn  err  in  lay- 
ing down  the  law,  as  applicable  to  the 
ease  at  bar,  by  holding  that  an  employe 
of  a  railroad  company  could  only  visit  the 
results  of  his  acts  upon  the  railroad  com- 
pany when  sneb  acts  from  which  Injury  to 
the  person  or  property  of  another  result- 
ed were  committed  while  In  the  discharge 
of  the  service  owed  the  railroad  company 
by  such  employe,  in  the  line  ot  his  employ- 
ment. Cobb  v.  Railroad  Co.,  15  8.  E.  Bep. 
S7S.  (decision  of  this  court.) 

(A)  Nor  did  the  circuit  Judge  vrr  In  his 
chai^  when  be  declined  to  consider  rule 
14s  pmltlvely  obligatory  upon  the  defend- 
ant to  hare  carried  the  plaintiff  on  its 
passenger  train  to  Wallacevllle,— that  b&- 
lug  the  next  station  In  the  way  of  derend- 
ant's  train  on  its  way  to  the  city  of  Colum- 
bia; for,  besides  other  reasons,  the  teatl- 
mooy  of  the  witness,  O.  E.  Hughes,  was 
that  It  was  not  only  the  railroad  law  In 
1880,  but  tbe  statu  law,  that  conductors 
should  pat  off  passengers,  when  they  re- 
fuse to  pay  the  fare,  without  any  delay, 
and  that  such  were  the  Instructions  from 
bla  superior  officer.   This  testimony  was 


not  contradicted  afterwards.  It  was  not 
objected  to  at  tbe  time  It  was  offered. 
Nu  questions  were  nddresaed  witness  B6 
to  whether  such  directions  were  embodied 
Id  written  orprinted  form.  It  having  been 
held  that  the  railroads  could  change  their 
roles  at  will.  If  not  contrary  to  law.  and 
there  being  no  relation  substetlng  at  the 
time  of  this  occurrence  between  the  plain- 
tiff and  defendant  that  necessitated  his 
being  informed  ot  any  change  In  the  rules 
of  the  railroad,  we  are  at  a  loss  to  under- 
stand upon  what  theory  the  plaintiff 
bases  his  right  of  action  growing  oot  of 
ttals  matter.  If  we  were  required  to  ex- 
press an  opinion  In  this  case,  we  would 
say  that  the  complaint  of  tbe  plaintiff 
should  address  itself  to  the  strength  of 
the  evidence  of  tbe  defendant,  which  di- 
rectly antagonised  every  material  allega- 
tion ot  Injury  be  received  that  was  not  di- 
rectly traceable  to  bis  persistent  refusal 
to  admit  that  there  were  any  rights  In 
others  that  he  was  bound  to  respect. 
This  seems  to  have  been  the  Insuperable 
obstacle  in  his  way  before  the  Jury.  While 
he  complains  of  his  bodily  Injuries,  be 
should  not  forget  that  his  violent  physical 
assertion  of  hi?  right  to  be  carried  uo  bla 
own  terms  on  defendant's  railway  has 
CBotied  a  lifetime  injury  to  a  worthy  offi- 
cial of  this  same  defendant.  We  mean 
Mr.  Winn. 

8.  We  recognise  faUy  the  force  of  the  de- 
cisions of  this  court  that  a  circuit  Judice  is 
inhibited  by  tbe  constitution  of  this  state 
from  indicating  his  opinion  upon  the  facts 
to  the  Jury.  It  fs  a  provision  ot  our  or- 
ganic law:  "Judges  shall  not  charge  Ju- 
ries Id  respect  to  matters  of  tact,  but  may 
state  tbe  testimony  and  declare  the  law.^ 
Numerous  decltiions  of  this  court  have  en- 
forced this  wise  provision  of  our  la  w ;  and 
we  will  not— cannot— hesitate  to  grant  a 
new  trial.  If  the  circuit  Judge  has  trenched 
open  this  provision  of  oar  law.  Thera 
are  three  suggeatloDB  ot  error  that  are  to 
be  considered  here:  (a)  That  the  circuit 
Judge  charged  upon  the  facts;  (b)  that 
the  circuit  Judge  charged  upon  the  tacts 
by  stating  Incorrectly  the  testimony  of 
plalntlEt;  (c)  that  tbeclrcuitjudge  charged 
upon  tbe  facts  in  misstating  certain  testi-  * 
mony,  and  then  prevented  counsel  for 
plaintiff  in  calling  the  attention  of  such 
circuit  Jndge  to  such  error,  with  a  view  ot 
Its  correction. 

(a)  What  Is  meant  by  the  Judge  char- 
glngupontbefacts?  Itaeems  to  us  it  may 
be  said  to  occur  when,  In  the  progriias  of 
a  trial,  the  circuit  Jndge  conveys,  by 
word,  his  opinion  upon  the  snfflcliiocy 
or  Insufficiency  of  certain  testimony,  in 
determining  by  the  Jury  of  some  fact 
at  Issue  between  the  parties  litigant.  It 
must  be  by  charge;  that  Is,  oral  or 
written  atateraeuts  of  the  Jndge  to  the 
Jury.  It  mast  be  an  opinion  on  some  mat- 
ter of  fact.  It  must  be  such  an  expression 
of  opinion  on  a  matterof  fact  that  thereby 
the  Jory  are  toade  to  know  what  his  eatl- 
matelsof  the  truth  or  falsity  ofsomemat- 
ter  In  testimony.  And,  lastly,  such  ex- 
presslou  by  tbe  Jndge  mnsli  relate  to  somtf 
matter  of  fact  at  Issue  between  tbe  par* 
ties.  This  court,  In  construing  this  sec- 
tion ot  tbeconstitocluUfhaa  held  that  any 
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cxpreMlon  of  the  circuit  JodRelnhlscbarge 
tbat  did  Dot  relate  to  tbe  lesnes  belus 
tried  by  the  Jur^v— tbat  were  not  pertinent 
to  ancb  isauea— did  not  (all  wltbin  the  in- 
terdicted action  on  tbe  part  of  the  judge. 
State  T.  iSlms.ie  S.  C.  495;  State  T.Corbln, 
id.  545.  Now  plaintiff  haa  contended  that 
tbe  circuit  Judge  did  hia  case  great  harm 
by  stating  totbejurytbat  he  had  "upokeo 
of  tbe  onlawfal  condact  uf  the  plalntlCt  in 
these  three  instancea."  The  Judge  saya 
that  tbe  three  Instances  were(l)  hie  re- 
fusal to  leave  the  train  when  requested  bo 
to  do;  (2)  bis  effort  to  get  on  board  the 
train  after  having  been  ejected;  (3)  his 
last  effort  to  board  tbe  train  at  tbe  plat- 
torm  at  the  rear  of  tbe  paaaenger  coach. 
Now  these  acts  of  the  pluintlft  were  ad- 
mitted by  him  in  his  testimony.  Erery 
other  witness  testified  to  them.  Where  was 
there  any  lusae  between  these  parties  as  to 
tbose  matters  of  fact?  There  was  none. 
This  being  so,  where  did  the  circuit  judge 
err  in  referring  to  them  as  unlawful?  The 
tacts  being  admitted,  the  Judge  bad  tbe 
right  to  state  the  legal  effect  of  suebadnalt- 
ted  facts.  They  were  nnlawfnl,  and  hence 
DO  error  was  committed  by  the  jadgein  this 
particular.  But  great  emphasis  is  laid  to 
the  maoner  employed  by  tbe  judge  in  stat- 
ing tbe  testimony.  This  court  has  deckled 
that,  while  he  cannot  cbarxe  upon  the 
facts,  yet  he  may  state  tbe  testimony  in 
its  logical  order,  and  as  bearing  upon  cer- 
tain issues.  In  Benedict  v.  Bose,  16  S.  C. 
630,  it  was  said:  "Accordingly  the  con- 
stitution declares  tbat  he  has  the  right  to 
state  the  testimony  and- declare  the  law. 
What  Is  tbe  proper  extent  and  scope  of  this 
power?  It  has  been  properly  held  that 
stating  tbe  testimony  means  more  than 
repeating  It.  It  Includes  the  idea  of  stat- 
ing it  Id  Its  logical  relations  to  the  propo- 
sitions which  It  Is  to  support  or  contra- 
dict, as  well  as  to  tbe  principles  of  law  by 
which  Its  bearing  and  force  ought  to  be 
controlled,  or,  as  it  is  expressed  by  the 
technical  phrase,  'samming  up.' "  It  elionld 
be  remembered  that  In  this  case  it  was  re- 
quired that  for  tbe  flrst  time  the  question 
of  the  railroad  toejeutapassenger  whobad 
not  paid  the  fare  between  stations  should 
be  passed  upon.  Tbe  case  of  Hall  r.  Rail- 
way Co.,  28  S.  C.  261.  6  S.  £.  Rep.  623.  hud 
been  decided,  wherein  the  chief  justice, 
anticipsting,  aa  It  were,  the  question  In 
one  of  Its  forma,  announced  :  **  We  are  not 
pr^ared  to  lay  It  down  as  a  rule  of  law 
that,  where  a  passenger  on  a  railroad 
train  refuses  to  pay  his  fare,  the  conductor 
cannot  eject  him  between  stations,  but  la 
bound  to  take  him  on  tu  the  next  regular 
station  beforebecan  beejected.  Itsecmsto 
us  tbat  this  would  largely  depend  upon  tbe 
circumstaoces  of  each  partlcularcase. "  In 
tbecase  last  cited  It  was  tbe  passenger  who 
was  complaining  of  being  carried  beyond 
the  point  where  be  requested  to  be  Ic^t. 
The  railroad  conductor  was  at  fault,  and 
It  ultimated  In  tbe  railroad  having  to  pay 
damages.  StUl  In  this  last-mentioned  case 
this  question  was  not  squarely  presented. 
Now,  under  these  circumstances,  tbe  cli^ 
tnit  Jadge^  in  the  caae  at  bar,  wmj  grardy 


viewed  tbe  matter  to  be  decided,  And  lent 
every  energy  of  hie  mind  to  making  clear 
to  the  Jury  thoee  propositions  of  law  upon 
which  tbe  proper  Bolutlon  of  tbe  questions 
Involved  would  require.  To  do  tbia 
thoroughly  he  bad  to  present  the  testi- 
mony by  way  of  summing  up  the  same. 
He  was  very  careful  to  admonish  the 
Jury,  from  time  to  time  during  bis  charge, 
that  all  questions  of  fact  had  to  be  aolvea 
by  them,  and  that  he  could  not  legally  do 
so.  Onder  these  clrcumatances  we  are 
constrained  to  find  that  tbe  circuit  Jndge 
has  not  erred.  II  it  wlUprove  of  any  satis- 
faction to  the  appellant  be  may  know  that 
his  vigorous  presentation  of  this  questlOD 
made  quite  an  ImpressloD  OQ  at  least  one 
memlier  of  tbto  court,  but  that  ntter  a 
careful  study  of  the  charge,  and  the  testi- 
mony relating  to  Its  propositions,  all  difll- 
culty  in  this  matter  was  removed. 

(b)  Tbat  the  circuit  judge  charged  upon 
the  facts  by  stating  Incorrectly  the  testi- 
mony of  the  plaintiff.  After  a  full  consid- 
eration of  this  matter,  we  must  state  that 
the  Judge's  inaccuracy  of  recollection  in 
not  correctly  placing  bAlore  the  Jnrj  the 
exact  language  of  the  plainldfl  as  to  when 
be  was  injured  will  not  Jnatlfyns  In  grant- 
ing a  new  trial.  It  made  no  difference 
when  his  shoulder  was  dislocated,  if  at 
all.  Tbat  injury  was  what  the  Jury 
should  have  in  their  minds,  and  It  made 
no  difference  whether  the  shoulder  was  dis- 
located by  being  struck  against  the  cor- 
ner of  tbe  ladies* saloon,  or  when  the  plain- 
tiff was  thrown  down  the  embankment. 
Therefore  the  error  Isnot  sufficient  tobaae 
a  request  for  a  new  trial  upon. 

(c)  That  the  judge  charged  upon  the 
facts,  etc.  Now,  it  Is  contended  and  tbe 
"case"  does  disclose  tbat  one  of  plain tltf'a 
counsel,  as  the  judge  finished  bla  charge, 
arose,  and  was  In  the  act  of  addressing 
the  court,  when  he  was  stopped  by  tbe 
Judge  with  the  remark,  "I  can't  hear  any 
argument,  but  If  you  bava  -any  request — ** 
At  these  words  counsel  said;  I  have 
nothing  mure  to  say,  sir."  It  seems  to  urn 
counsel  stopped  too  quickly.  He  ought 
to  have  demanded  bis  right  to  be  heard, 
of  course  In  eoarteons  termM;  and  then, 
if  the  judge  refused  to  hear  him,  we  would 
have  most'  thoroughly  considered  his  com- 
plaint. We  take  a  decided  stand  on  coun- 
sel's right  to  be  heard  in  any  court,— ut 
course  subject  to  the  rules  of  law.  But 
we  can  have  no  sympathy  for  a  toleration 
of  a  practical  denial  of  the  rights  of  liti- 
gants when  tbe  request  of  bis  counsel  to 
be  heard  Is  made  to  the  court;  and  In  Jus- 
tice to  the  bench  we  are  satiafled  no  SQRh 
attitude  Is  ever  assumed,  knowingly,  to  the 
ba'r.  Still  we  would  be  understood  In  all 
frankness.  If  counsel  had  persisted,  and 
then  the  court  declined  to  make  tbe  pro- 
posed correction,  we  should  have  nnbesi- 
tntingly  upheld  the  rights  and  privllegeif 
of  the  bar.  We  must  overrule  this  ohjee- 
tion,  also.  It  Is  tbe  Judgment  of  tbln 
court  tbat  tbe  Judgment  ol  tbe  cirenit 
court  be  affirmed. 

MolTBB,  C.  J.,  and  McGowam*  J.,<oneor 
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(n  w.  Ta.  m)   

TOTTB  t.  OOPHN  et  bL 

fflnnnne.Ooart  of  Appeals  of  Wett  ^^ntnlfc 

Feb.  a,  1898.) 

MuouKD  Woiuir — Oeuit  or  -Easbmbnt  ni  Bar* 

AJUTB  Lums— StATDTB  OT  FuUDB— EflTOPPBU 

1.  Where  a  married  woman,  wbo  is  the  owner 
of  a  tract  of  land  lying  on  a  creek,  for  a  valuable 
consideration,  gives  her  verbal  assent  that  a  par^ 
may  build  a  tramroad  along  said  creek,  tbrongh 
her  raid  lands,  for  the  porpose  of  transporting 
timber  from  lands  lying  above  bera  to  market,  ana 
b  iniransnoe  of  said  Torbal  assent  said  party,  at 
considerable  expense,  under  her  immediate  obser- 
vation, cottstmots  snob  road,  and  operates  tbe 
same  fttrsome  time,  a  court  of  equity  will  restrain 
her,  t^lnJuncUoa,  from  obstructing  said  road,  and 
thereby  defeating  its  use  as  aforesaid. 

9.  A  married  woman,  being  entitled,  under  our 
statute,  to  reoeive  tbe  rents,  issues,  and  profits  of 
her  separate  estate,  and  to  enjoy  the  same  free 
frcnn  the  control  or  dispoeal  ox  her  husband,  as 
If  she  ware  a  single  woman,  necessarily  has  the 
oimtrol  ol  said  reau  and  proftts  herself,  and  ma^ 
naka  sooh  lawful  contracts  and  agreement*  •• 
will  enable  her  to  receive  and  ei^oy  such  rents  and 
profits. 
(ByUahDB  hy  the  Coort.) 

Appeal  from  circuit  coart,  Wirt  flonnty ; 
A.  I.  BoHRHAN,  Jndge. 

BUI  tor  Injaoction  by  E.  I«.  Tafts 
ocalnBt  Mary  E.  Copen  and  another.  De- 
teodants  bad  decree,  and  plaintiff  ai»- 
pealB.  Beversed. 

Jobo  A.  Hatehtasott,  tor  appellant.  J. 
a.  Nigb,  for  appellees. 

Enqlibh,  P.  Thia'waa  a  salt  In  equity 
bruughtln  tbedrcultcoartof  Wirt  county, 
^  E.  L.  Tafta  Hgaloat  Mary  E.  Copen  and 
R.  P.  Copen,  on  tbe  9tb  day  of  August,  1890, 
to  enjoin  and  restrain  tbe  defendants  from 
in  any  mann^  Interferlns  with  bis  alleged 
right  to  tbefree  and  uninterrupted  use  and 
posseBslon  of  a  certain  trainroad,  and  his 
operating  cars  thereon,  lor  tlie  tranepor- 
tatton  of  freight  and  timber  through, 
along,  and  npon  a  certain  tract  of  land 
own»d  by  aaid  Mary  £.  Copen.  The  facts 
on  which  tbe  plalatlff  In  hia  bill  bases  bis 
claimalorrelref,  as  set  forth  In  his  bill,  are, 
In  substance,  as  follows:  In  the  spring  of 
1889  be  Intended  to  construct  a  line  ut 
tramroad  up  Standing  Stone  creek,— a 
stream  that  empties  into  the  Little  Kana- 
wha rlrer.  In  aald  county  nt  Wirt,  for  the 
porpose  of  transporting  staves  and  other 
products  of  timber  to  market,  and  also  for 
tbe  porpose  of  transporting  merchandise 
and  such  other  freights  as  might  be 
offered.  That  the  said  Mary  E.  Copen  was 
a  married  woman,  and  the  owner  of  a 
tract  of  land  through  which  tbe  said 
Standing  Htone  creelt  flows.  That  in  the 
month  of  April,  1889,  be  made  an  agree- 
ment with  tbe  said  Marv  E.  Gopeu  by 
wbkib.  In  consideration  of  the  snm  of  f  25 
caab  paid,  she  agreed  that  ho  might  con- 
struct  aud  operate  a  tramroad  along  said 
creek,  through  und  over  her  farm  situated 
thereon.  That  he  gave  her  his  check  for 
that  amount  on  the  First  National  Bank 
of  Parkersbargb,  W.  Ta.,  payable  to  said 
Mary  E'  Copen  or  order,  which  check  was 
glTen  in  foil  for  right  of  tramroad,  as  per 
agreement;  aud  she  received  said  check. 
Indorsed  tbe  same,  and  drew  tbe  money 
thereon,  and  nsed  tbe  same.  That  relying 


npon  said  contract,  and  upon  the  pay- 
ment of  aaid  cash  to  the  said  Usry  E. 
Copen,  be  constructed  a  line  of  tramroad 
along  said  Standing  Stone  creek,  with  the 
full  bnowledg«%  approval,  and  consent  of 
the  aaid  Mary  E.  Copen  and  her  husband,' 
and  apent  a  considerable  sum  of  money  In 
constructing  said  tramroad  for  use.  That 
9^  was  adequate  and  ample  compensa- 
tion for  said  tramroad.  That  It  did  nof* 
damage  the  lands  of  said  Mary  E.  Copen, 
or  Injure  her  In  any  manner  whatever,  bnl 
was  really  a  benefit  to  her  farm,  and  that 
she  Htated  It  would  benefit  the  farm  by 
protecting  tbe  banks  uf  theereek.  A  copy 
of  aaid  check  was  exhibited  with  the  . 
plaintiff's  bill.  That  after  said  tramroad 
was  constructed  throngh  her  land,  and 
ready  for  operation,  he  permitted  tbe 
same  to  be  used  by  the  Standing  Stone 
Railway  Company,  of  which  he  was  presl- 
deqt  and  manager,  and  tbat  be,  through 
the  said  company,  had  enjoyed  peaceable 
and  nnlnterrupted  possession  of  aaid 
tramroad,  so  constructed  throngh  the 
said  lands  of  said  Mary  E.  Copen,  from 
the  7th  of  April,  1^,  until  recently.  That 
by  reason  of  said  agreement,  and  the  pay- 
ment of  said  money,  he  acquired  an 
easement  therein,  and  had  a  right  to  oper- 
ate said  tramroad  over,  through,  and 
upon  said  land,  wbteb  easement  Is  perpnt- 
ual.  That  within  the  last  few  days  be- 
fore tbe  filing  or  said  bill  the  said  Mary  E. 
Copen  and  ber  husband,  tbe  said  II.  P. 
Copen,  bad  obstructed  said  tramroad, 
and  denied  the  plaintiff  the  use  thereof, 
and  had  built  a  fence  across  tbe  same,  and 
by  threats  nt  Tlolcmce  had  praventpd 
plaintiff  from  having  the  full  and  free  use 
and  enjoyment  of  said  easement.  That, 
relsdng  on  said  easement,  be  expended 
money  npon  theconstrnctlonof  snid  tram- 
road,  and  has  acquired  contracts  for  the 
sblpmentof  large  quantltlesof  tles.staves, 
timber,  and  merohandlse  over  said  rail- 
way by  said  company,  and  had  been  en- 
gaged In  transporting  large  qaantltleB  of 
the  same,  without  objection  from  the  de- 
fendants until  within  the  last  few  days,  and 
tbat  defendants  are  now  denying  the 
plaintiff  the  privilege  of  using  said  tram- 
road  for  the  purposes  for  which  It  was 
constructed.  Tbat  the  said  H.  P.  Copen 
is  a  person  worthless  In  hl>«  habits,  void 
of  character,  and  has  no  financial  stand- 
ing or  visible  property,  and  that  a  Judg- 
ment for  damages  could  not  be  collected 
olf  of  him, for  tbe  smallest  amount.  That 
the  said  defendants  are  acting  In  defiance 
of  their  agreement,  and  that.  If  they  are 
permitted  to  obstruct  him  In  tbe  use  of 
the  easement  so  acquired  through  said 
land,  be  will  snffer  irreparable  loss,  In- 
Jury,  and  damage.  That  he  is  remedilesa 
at  law.  Tbat  the  said  H.  P.  Copen  Is  ab- 
solutely Insolvent,  and  the  defendant 
Mary  E.  Copen  Is  a  marrlnd  woman;  and 
that  be  has  no  outlet  or  way  to  get  to  the 
Little  Kanawha  river  with  his  freight 
sa  ve  and  except  across  said  tract  of  land, 
upon  said  tramroad,  contracted  and  paid 
for  by  him.  The  check,  a  copy  of  whlcb 
was  exhibited  with  said  bill,  was  drawn 
by  B.  L.  Tufts  on  the  First  National  Bank 
of  Parkersburgb,  In  favor  of  Mary  E. 
Copen  or  order,  for      dated  April  7,188Sb 
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and  stated  on  Its  face  that  It  was  In  full 
for  risbt  ol  tramruad  as  per  agreement, 
and  was  Indorsed  by  Mary  E.  Cupeo  and 
H.  P.  Copen,  and  was  also  indnrsud  by  M. 
R.  Lowtber  to  W.  H.  Wolfe,  cashier,  and 
H  memorandntn  Indorsed  tbereun  as  fol- 
lows: "Paid  April 23, 1889.  PHrbersborgb, 
W,  Va.**  Tbe  defendants  demurred  gen- 
erally to  said  bill,  and  for  special  cause  of 
demarrer  said  that  by  bis  bill  tbe  plaintltf 
sbowB  clearly  that  be  la  not  entitled  to 
tbe  relief  prayed  for,  lu  tbia:  that  be  bas 
no  agreement  for  the  use  of  the  land  he 
claims  to  use,  In  writing;  that  the  same 
Is  only  verbal,  and  good  and  valid  ouly 
(or  one  year  from  April  17,  ISStl.  The  de- 
fendants, M.  E.  Copen  and  H.  P.  Copen, 
filed  tbetr  answer  to  aa.d  bill,  patting  In 
Itjsue  tbe  allegations  thereof.  Quite  a 
number  of  depositions  were  taken  both 
by  plaintiff  and  defendant,  and  ou  tbe  19th 
day  of  Jane,  1891, a  decree  was  rendered  In 
the  case  dissolving  tbe  Injunction  which 
had  been  awarded  the  plaintiff  on  tbe  8th 
day  of  August,  1890,  and  dismissing  his 
bill,  with  costa;  and  from  this  decree  tbe 
plaintiff  applied  for  and  obtained  this  ap- 
peal. 

The  counsel  for  tbe  defendants,  in  their 
brief,  do  not  Insist  upon  their  demurrer, 
and  tbe  question  therein  raised  Is  also 
raised  by  the  answer,  to  wit,  whether  a 
writing  or  deed  was  necessary  In  order  to 
confer  npon  the  plaintiff  Che  right  claimed 
in  his  bill,  and  to  avoid  the  effect  of  tbe 
statute  of  franda;  and  for  that  reanon  we 
may  dlscass  the  qneetion  la  considering 
tbe  case  upon  the  law  and  tbe  facts. 

The  first  question  I  shall  examine  is 
whether  the  defendant  Mary  E.  Copen,  be- 
lug  a  married  woman,  had  the  r^bt  to 
grant  tbe  license  or  easement  mentioned 
In  tbe  plaintiff's  bill.  It  is  alleged  in  the 
bill,  and  not  controverted  by  the  answer, 
that  the  defendant  Mary  E.  Copen  was  the 
owner  of  tbe  tract  of  land  through  which 
Standing  Stone  creek  flows,  and  that  she 
Is  a  married  woman'.  It  is  also  alleged  Id 
the  bill  that  the  agreement  between  said 
Mary  £.  Copen  and  the  plaintiff  was,  in 
consideration  of  929  cash  paid,  that  be 
might  conatrnct  and  operate  a  tramroad 
along  said  creek,  through  and  over  her 
farm,  and  that  relying  upon  said  contract, 
and  the  payment  of  said  money,  he  con- 
structed said  tramroad  along  said  creek, 
with  the  full  knowledge,  approval,  and 
consent  of  ssld  Mary  E.  Copen  and  her 
husband;  and  the  weight  of  the  evidence 
in  tbe  case  anataina  tbeae  allegations. 
Tbia  transaction  cannot  be  regarded  as 
either  a  sale  or  conveyance  of  said  tract 
of  land,  or  any  part  thereof,  and  for  that 
reason  It  was  unnecessary  that  her  hus- 
band should  Join  with  her  in  making  the 
contract.  Hnder  section  1  of  chapter  66  of 
the  Code  of  1887,  she  was  entitled  to  tbe 
rente,  faanea,  and  proflta  g4  her  land  as  If 
abe  were  a  alnglo  woman:  and  we  hold 
that  ttae  money  received  by  hor  for  this 
license  or  easement  might  well  be  fncloded 
In  the  general  expresHlon,  "rents.  Issues, 
and  profits  of  her  land."  While  It  Is  true 
that  the  agreement  set  forth  In  the  bill 
coald  hardly  be  called  a  lease,  yet  tbe 
money  received  by  her  for  the  privilege  of 
paaalng  along  Mid  creek  over  her  land 


would  be  claaaed  aa  an  Isane  or  profit  aris- 
ing thertfrom;  and  It  Is  dlfflcnlt  to  per- 
ceive bow  she  could  acquire  the  Issees  and 
profits  ol  her  separate  estate  UBlesa  abe 
waa  allowed  tO(*on tract  in  reference  there* 
to,  since  the  statute  expressly  provides 
that ''the  same  shall  In  ao  way  be  subject 
to  tbe  control  of  ber  basband."  If,  aapro> 
vided  by  section  1  of  chapter  66  of  the 
Code,  It  waa  acquired  before  the  Code  of 
1868,  and  11  acq  aired  aince  aald  Code,  aa 
provided  In  section  2  or  3  of  said  chapter, 
the  same  shall  not  be  subject  to  tha  dis- 
posal of  ber  husband,  liet  us  Inquire, 
then,  bow  a  license  or  easement  of  ttae 
character  claimed  by  tbe  plaintiff  in  hIsbiU 
may  be  acqnlred.  II  the  wife  baa  the  right, 
aoder  oar  atatnte,  to  control  her  separate 
estate,  and  tbe  law  Indicates  that  she  la 
the  only  person  who  baa  anch  power,  it 
follows  that  nhe  alone  can  acquiesce  in  Ita 
use  by  another.  Aa  to  the  mode  in  which 
a  license  In  the  natureof  an  easemeut  may 
be  acquired, Goddard  on  tbe  Law  of  Ease- 
ments (page  90}  says:  "A  ipere  license  la 
the  natumof  an  easement  maybe  acqolred 
In  any  way  by  wblcb  permissloD  can  be 
understood  to  have  been  given,  and  wheth- 
er there  la  any  writing  In  existence  to 
prove  the  grant  or  not."  And  on  page  91 
the  same  author  says:  "In  addition  to 
these  modes  of  acquiring  licenses,  they 
may  frequently  be  implied  from  tbe  pas- 
sive acqoiescence  of  tbe  grantor  in  tbe  act 
of  the  licensee;  but  in  naany  Instancaar 
when  the  acqoiescence  la  not  anfflctent,  or 
of  such  a  character  as  to  support  a  defense 
of  leave  and  license  in  an  action,  it  la  sufD- 
clentto  entitle  tbe  Quasi  licensee  to  tbe 
equitable  assistance  of  the  court  to  re- 
strain Interference  with  the  enjoyment  ol 
the  privilege.*  Bishop  on  tbe  Law  of 
Married  Women  (volume  2,  {  493)  says. 
"  Whatever  be  the  limits  which  coverture 
places  on  the  doctrine  of  estoppel  when 
applied  to  the  wife,  those  limits  proceed 
from  her  disabilities  nnder  the  law.  In 
proportion,  therefore,  as  the  late  statutes 
have  removed  these  disabilities,  the  siiope 
for  tbe  iippllcotlon  of  tbe  doctrine  of  es- 
toppel la  enlarged.  Thua,ln  New  Turk.aa 
observed  by  ALLBN,J.,*'a  married  woman 
i»  mi  Jutis  to  the  extent  of  the  enlarged 
capacity  to  act  conferred  by  statute,  and 
may  be  estopped  by  her  A<'ts  and  declara- 
tions, and  Is  subject  to  all  the  presump. 
tions  which  the  law  indulges  against 
others  with  full  -capacity  to  act  for  them- 
selves. To  this  extent  the  old  restrictions 
of  the  doctrine  of  estoppel,  as  applied  to 
married  women,  are  not  In  force,  because, 
the  reason  of  the  rule  ceasing  with  the  re- 
moral  of  the  Incapacity,  tbe  rule  falls. " 
Tbe  above  quotation  Is  from  tbe  case  of 
Bodliie  V.  Klileen,  63  N.  T.  93;  and  It  is 
held  in  the  ayllabus  of  that  case  that  mar- 
ried women,  to  the  extent  and  in  the  mat- 
ters of  bnslnesa  In  which  tbey  are  by  law 
permitted  to  engage,  owe  tbe  same  dutj 
to  those  with  whom  tbey  deal,  and  may 
he  bound  In  the  same  manner,  as  If  numar- 
rled."  See  Sherman  V.  Elder,  24  N.  Y.  881. 
Our  statute  with  reference  te  tbe  proper- 
ty and  rights  of  married  women  is  mainly 
taken  from  tbe  Code  ol  New  York, and  the 
first  four  sections  of  our  atatnte  upon  the 
anbject  are  almoatezaet  eopieaof  the  itat- 
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Dte  of  that  state.  I  find,  however.thlB 
dtHerence  In  the  lanffaaso:  In  the  New 
Turk  statute  Itis  provided  that  each  prop- 
erty "shall  uot  be  sobject  to  the  dlBpoaal 
o!  her  bUBband,"  and  the  language  In  our 
statute  Is  that  "the  same  HballlD  no  w&T 
be  snblect  to  the  control  of  her  busbaDd." 

As  we  hare  Reen,  when  acquired  before 
the  Code  of  1868,  In  one  of  the  modes  pre- 
scribed by  said  section  1,  and  such  prop- 
erty as  she  may  own  at  the  time  of  her 
marriage,  or  that  she  may  acquire  after 
her  marridge  In  the  modes  prescribeJ  by 
aeetloas  2  and  8  of  said  chapter,  shall  not 
beaabject  to  the  disposal  of  her  husband. 
The  record  does  not  disclose  wbeu  or  bovr 
said  Mary  K.  Cupen  acqatred  title  to  said 
land,  and  I  reftard  it  as  Immaterial,  as  It 
would  be  free  from  the  disposal  of  her  hus- 
baud,  whether  acquired  before  1868  or  aft- 
er her  marriage,  contracted  after  that 
date.  The  languaiie  of  said  first  section 
in  oar  Code  would  take  from  the  huaband 
the  management  of  aoch  estate,  while  the 
New  Torfc  Code  and  sections  2  and  8  of 
chapter  66  of  oar  Code  would  both  pre- 
vent him  from  dleposlag  of  It.  "It  U  a 
settled  role  of  law  that,  whau  one  state 
adopts  the  statute  of  another  state  or 
conotry.  it  also  adopts  the  Judicial  cou- 
structlon  of  that  statute  In  the  state  from 
which  It  Is  taken,  up  to  the  time  of  Its 
adoption."  In  tbecaseof  Oweo  v.  Caw- 
ley. 36  N.T.eOO.lt  was  held:  "  By  the  opera- 
tion of  t  hefie  ac  ts  the  an  teceden  t  dlHabilltles 
incident  to  the  conjugal  relation  were  so 
far  modified  as  to  secure  the  wife  In  the 
beneficial  enjoyment  of  the  new  Interests 
she  was  permitted  by  law  to  acquire. 
She  was  still  without  capacity  to  bind 
herself  personally  by  a  naked  promise, 
note,  or  bond;  but  she  conld  exercise  the 
right  of  an  owner  by  subjecting  her  es- 
tate to  equitable  charges  forherowu  benfr* 
fit;"  and  that  "where  a  charge  is  created 
by  herowu  express  agreement,  for  a  good 
consideration,  though  tor  a  purpose  not 
beneficial  to  her  estate,  or  even  for  the 
sole  benefit  ul  her  husband,  she  Is  bonnd 
In  equity  by  the  obligation  she  thns  delib- 
erately chooses  to  assume."  Again,  in 
the  ease  of  Bank  v.  Pruyu,  »0  N.  Y.  250.  It 
was  held  thata  married  woman  could  not 
bind  herself  by  contract  unless— Ffrat,  the 
obligation  was  created  by  her  In  or  about 
carrying  on  her  trade  or  business;  sec- 
oDif,  nnless  the  euntract  relates  tb,  or  Is 
made  for  the  tteneflt  of,  her  separate  es- 
tate, etc.  Other  cases  might  be  cited 
from  the  New  York  declutons  as  to  the 
power  of  a  married  woman  to  contract 
witb  reference  to  her  separate  eBtate,  but 
these  are  deemed  auffldent  to  indicate  the 
rnllngs  of  the  court  In  that  state.  Welle, 
In  his  work  on  the  Separate  Property  of 
Married  Women,  (eectlou  326,)  says,  so 
far  as  the  atatotes  allow  a  married  wo- 
man to  make  contracta  and  Incur  debts  in 
behalf  of  her  separate  property, — or, 
what  is  the  same  thing,  her  separate  unsl- 
np.e8,~flhe  must  exercise  the  power  with  the 
Incidental  Ifabllltles  attached.  If  she 
makes  an  nnprofltable  adventure  she  can- 
not be  beard  to  allege  her  covertnre,  or  to 
lay  that  she  derived  no  benefit  from  the 
transaction,  or  to  Invoke  the  protection 
of  tiM*  law  against  her  mistakes,  Igno- 


rance, or  inexperience.  This  whole  matter 
is  very  lucidly  set  forth  hy  the  Mlsslsalppl 
court  thus:  "A  married  woman  may  en- 
gage In  trade,  In  the  commercial  sense, 
and  In  other  employments  which  require 
time,  labor,  and  skill,  and  shall  be  bound 
by  her  contracta  made  In  such  business, 
when  the  statnteretaina  to  the  wife  ber 
property,  real  and  personal,  and  aecores 
to  her  the  rents,  Issues,  and  profits,  it  in- 
tends she  shall,  like  any  other  proprietor, 
so  deal  with  it  as  to  make  profit.  She 
may  rent  her  lands,  or  make  any  contract 
for  the  ose  thereof.  She  may  engage  for 
buildings  thereon,  materials  tberAior,  or 
for  work  or  labor,  or  Improvement  of  the 
same.  *  *  *  The  tendency  of  leglwla- 
tlon,  guided  by  the  lessons  of  experience 
and  enlightened  reason,  la  to  a  larger  free- 
dom from  the  commnn-law  disabilities  of 
covertnre.  *  •  *  When  the  legal  ca- 
pacity exists,  the  contract  stands  upon 
the  same  footing  as  It  she  were  unmarried. 
II  she  bargains  with  a  mecbanle  to  build 
a  dwelling  house,  she  will  not  be  heard  to 
object  to  the  debt  because  of  her  impru- 
dence or  folly  in  causing  theerectlonof  too 
expensive  a  house.  •  •  •  The  capacity 
conceded,  a  married  woman,  like  other 
persops,  must  take  the  chances  and  risks 
of  her  business  transactions.  The  law 
will  not  intervene, and  relieve  from  all  con- 
sequences of  their  mistakes,  misfortunes, 
or  follies.**  Netterville  V.Barber,  62  Mlas, 
171.  The  question  as  to  the  liability  of 
married  women  on  their  contrants  was 
before  the  supreme  court  of  Illinois  In  the 
case  of  Nixon  v.  Halley,  78  III.  612.  and  It 
was  held  that  "If  a  married  woman  is  In 
the  p'ossesalon  of  property,  claiming  to 
own  and  controlling  the  same,  and  on 
her  declaration  of  ownership  employs  a 
party  to  make  improvements  on  tnesame, 
under  the  t>elle£  that  It  Is  her  snparate 
property,  she  will  be  estopped  from  deny- 
ing that  she  owned  the  same,  when  sued 
for  the  value  of  the  labor  performed. "  So, 
Also,  In  the  caae  of  Patterson  v.  Law- 
rence, 90  III.  174,  It  was  hold  that  "while 
contracts  and  agreements  of  a  married  wo- 
man respecting  her  real  estate,  and  con- 
veyance thereof  by  her,  without  her  hus- 
band uniting  In  the  execution  thereof,  made 
in  1S6S,  U  free  from  fraud,  could  not  be  en- 
forced at  law  or  in  equity,  yet  If  a  mar- 
ried woman  makes  a  contract  or  agree- 
ment respecting  ber  real  estate,  with  an- 
other, by  fraudulent  means,  and  thereby 
obtains  un  Inequitable  advantage,  a  court 
ofeqnity  will  bold  ber  eetupped  from  set- 
ting up  her  coverture  to  retain  the  nilvan- 
tage,  and  require  her  to  perform  the  con- 
tract, It  executory,  and  prevent  her  from 
avoiding  the  same,  U  executed,  or  will 
compel  ber  to  place  the  other  party  io 
statu  gao  before  she  will  be  allowed  to  re- 
scind or  repudiate  such  contract  or  agree- 
ment, as  the  equities  o(  the  case  ma.v  re- 
quire. Pomeroy,  In  bis  Equity  Jurispru- 
dence, (volume  2,  S  814,)  says:  "Upon  the 
question  how  far  the  doctrine  of  equitable 
estoppel  by  conduct  applies  to  married 
women,  there  Is  some  confifct  among  the 
decisions.  The  tendency  of  modem  au- 
thority, however.  Is  strongly  towards  the 
enforcement  of  the  estoppel  against  mar- 
ried women,  es  against  persons  aul  Jutia, 
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Tltb  litUe  or  no  limitation  on  aceoant  of 
th^r  disability.  Tbls  1b  plainly  so  In 
etatM  where  the  leglslBture  has  freed 
their  property  from  all  lutereat  or  control 
of  their  bQsbaDdii,  and  bas  clothed  tbem 
with  partial  or  complete  capacity  to  deal 
with  It  aa  chough  they  were  single. "  Up- 
on the  question  as  to  the  specific  perform- 
ance  of  a  parol  contract  for  a  license 
amoantlna;  to  an  easement.  It  was  held  In 
the  case  of  Wynn  v.  Garland,  19  Ark.  28, 
that  "where  parol  license  amoontlnK  to 
an  easement  has  been  glten,  and  where 
the  enjoyment  nf  It  has  been  necessarily 
preceded  by  expendttare  of  money  or  cap* 
Ital,  or  where  the  erantee  has  madie  Im- 
provements In  good' faith  nnder  the  grant, 
or  Invested  his  capital  In  conserjoence  of 
It,  the  grantee  becomes  a  purchnser  of  the 
easemeDt  granted  by  parol,  for  a  valnable 
consideration,  and  will  be  entitled  to 
have  It  specifically  performed  In  equity, 
nulesa  the  party  will  reimburse  him  In  his 
expenditures,  or  pay  him  for  his  Improve- 
ments, provided  this  will  pot  the  grantor 
in  etatu  qao."  And  again.  In  the  case  of 
Brewing  Co.  V.  Morton,  47  K.  J.  Eq.  158,i 
the  conrt  held  that  where  a  license  has 
been  so  far  executed  that  Its  revocation 
would  work  afraud, actual  Of  constructive, 
upon  the  licensee, equity  will  restrain  sucb 
revocation,  although  Its  continuation  re- 
sults In  an  easement  upon  tbelanda  of  the  li- 
censor in  favorof  the  lands  ot  tbellcensee," 
In  which  case  the  snhject  Is  thoroughly  dis- 
cussed, and  nnmnrons  autbnrltles  cited. 
Again,  In  the  case  of  RIndge  v.  Baker,  67 
N.  T.  221,  DwiOHT,  J.,  In  delivering  the 
opinion  of  the  court,  says :  **  As  a  court  of 
equity  will  take  a  paml  contract  for  the 
sale  of  lands  out  uftbe  statute  of  fraudM, 
where  it  la  partly  performed.  It  will,  on 
this  same  principle,  treat  an  executed  pa- 
rol contract  for  an  easement  asequlvalent 
to  a  grant  under  seal,  where  the  parties 
cannot  be  restored  to  their  original  posi- 
tion. " 

The  testimony  ot  the  witness  Daniel  Bell 
shows  that  925  was  a  saftlclent  consider- 
ation for  the  right  of  way,  and  that  H.  P. 
Copen  was  dlssatlsfleO,  and  said  bis  wite 
bad  acted  the  fool  In  selling  the  right  of 
way  to  said  Tufts  for  $25.  D.  E.  Williams 
heard  H.  P.  Copen  and  his  wife  talking 
about  the  matter;  and  they  Informed  him 
that  E.  L.  Tults  bad  bought  the  right  of 
way  through  their  land,  for  a  tramroad, 
lor  f  20  or  925.  This  was  about  the  Ist 
nt  April,  1SR9.  C.  J.  Lewis  saw  the-  check 
for  f  25  for  the  right  of  way  for  this  tram- 
road  through  their  land,  and  he  understood 
from  all  the  parties,  that  day,  that  the 
rlfiht  of  way  was  to  continue  as  long  as 
the  road  was  kept  In  operntiou,  and  that 
the  road  was  for  the  main  creek.  It  Is  al- 
so shown  by  several  witnesses  that  the 
roctd  did  not  pass  through  tlie  fields,  and 
did  not  damage  the  property,  bnt  was 
rather  n  beoefil',  in  protecting  the  creek 
banks.  The  defendant  Mnry  Copen  saw 
the  work  progressing  as  the  roud  was 
being  cooHtructed  through  her  lands,  and 
boarded  the  hands  that  worked  on  the 
rnad.  That  said  road  had  been  complet- 
ed for  aboot  five  miles,  and  tbe  plaintiff 
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bad  expraided  several  thousand  dinars 
in  Improvements,  and  contracted  for  the 
hauling  of  several  millions  ot  feet  of  lum- 
ber, which  conid  not  be  transported  If  tbv 
road  remained  obstructed ;  and  no  objac- 
tlon  was  made  to  the  construction  of  the 
road  until  more  than  a  year  had  elapsed 
after  the  road  was  completed  thronjcb 
defendant's  land.  So  that  upon  the  law 
and  upon  the  facts  the  equities  of  tbe  caae 
are  on  the  aide  of  tbe  plaintiff:  aud  under 
the  decisions  we  have  cited,  although  the 
contract  or  agreement  to  allow  tbe  plain- 
tiff to  construct  hlstramroad  through  the 
lands  of  defendant  Mary  Copen  was  ver- 
bal, yet,  she  having  rec^ved  a  reasonable 
consideration  therefor,  and  having  ac- 
quiesced in  the  construction  of  tbe  road, 
and  allowed  said  contract  to  be  executed 
hy  the  plain  tID  at  great  expense  to  him- 
self, she  Is  estopped  from  now  obstructing 
Bald  road,  or  repudiating  said  agreement. 
A  court  of  eqalty  will  not  allow  the  de- 
fendant Mary  Copen  to  retain  the  money 
paid  her,  neither  will  it  sanction  her  con- 
duct In  permitting  tbe  plaintiff  to  expend 
his  money  In  tbe  construction  of  his  road 
through  her  land  In  puranance  of  her  ver- 
bal assent,  and  after  the  wurk  Is  complet- 
ed, and  In  operation,  destroy  Itsentire  use- 
fulness by  an  obstruction  placed  acroea 
It  on  her  lands.  My  conclusion,  therefore. 
Is  that  tbe  clrcuttcoort  erred  lb  dissolving 
said  Injunction  and  dismissing  tbe  plain- 
tiff's bin,  and  In  not  granting  the  plain- 
tiff the  relief  prayed  for.  The  decree  com- 

filained  of  Is  therefore  reversed.  8ald  In- 
iinctlun  should  not  have  been  dlHsuIved, 
and  said  bill  should  have  been  retained  for 
further  action, Ifnecessary;  and  the  appel- 
lees must  pay  tbe  coats  of  this  appeal. 

<r  w.  v».  «M) 

FAY  et  sL  V.  CAUFBBLL'B  CREEK  GOAL  OO. 

(Sapreme  Coart  of  Appeals  of  West  yirginia. 

Feb.  I,  i5b8.) 

RiPABIAK    RlOHTS  —  CoirSTKUCTINO    WhABV  OB 
NxvlOiXVS  RlVBK. 

Under  the  laws  of  this  state,  a  person  mav  ao- 
qalre  SMch  qualified  property  In  a  landtag  or  wuTf 
on  or  along  any  of  Its  navigable  streams  as  will 
entitle  such  person  to  matotain  a  salt  for  damages 
against  another  for  unlawfully  or  negUge&tlj  «b- 
structtng  or  injuring  the  same. 
(Syllabus  by  the  Court) 

Error  to  circuit  court.  Mason  county. 

Action  by  H.  Fry  &  Sons  aicalnst  the 
Campbell's  Creek  Coal  Company.  A  de- 
murrer to  tbe  complaint  was  sustained, 
and  plaintiffs  bring  error.  Reversed. 

Tomlimoa  eft  Tl'i/ctr  and  HogV  &  Beller, 
for  plaintiffs  In  error.  Knight  JtCoacb, 
for  defendant  In  error. 

Dent,  J.  This  is  an  action  on  the  case. 
Instituted  by  B.  Fry  ft  Sons  against  tbe 
Campbell's  Creek  Coal  Company,  for  dam- 
ages done  to  the  plaintiffs,  claiming  to  be 
tbe  owners  of  a  certain  landing  or  harhor 
situated  on  the  south  side  of  the  Great 
Kanawha  river.  The  defendant  demurred 
to  tbe  declaration  on  the  sole  gronnd  that 
the  plalntirts  cuuld  not  have  aoeb  owner- 
ship In  a  lauding  or  harbor  along  such 
river,  being  a  public  highway,  as  would 
entitle  them  to  maintain  a  aolt  tor  dam- 
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afces  done  thereto.  The  circuit  eoart  saa- 
talned  the  demurrer,  and  diBtnlaaed  tbe 
Buit,  and  tlie  plaintiffs  applied  for  and  ob> 
talned  a  writ  uf  errur. 

For  the  purpoaeB  ot  the  demorrer,  every 
ma  terlal  allegation  ot  the  declaration  raust 
be  taken  to  be  tme.  Ownereblp  In  the 
plalDtlDs  1b  plalnlj  allesed,  and  also  negll- 
ffence  on  the  part  ot  the  detendant.  Chap- 
ter 48,  fiS  40,  41,  of  the  Code,  provides 
lor  tbe  eBtabllshment  uf  each  necessary 
aids  to  navigation  outside  or  Incorporated 
eftlee,  towns,  and  vlilages,  and  even  at  a 
place  where  a  public  landing  Is  already  In. 
a«e.  Therefore  there  can  be  no  question 
that,  while  there  can  be  no  adverse  or  ab< 
Bolote  ownership  against  the  state,  yet 
there  may  be  such  a  qnallfled  property, 
acquired  nnder  the  laws  of  the  Btate,  lu 
anch  landing,  as  will  give  the  qaalifled 
owner  thereof  the  right  to  maintain  an 
action  for  damages  against  a  wrongdoer 
who  may  unlawfolly  canse  Injnry  to  tbe 
■ame;  otherwise  the  proper  navigation 
of  Bueb  rivers  wunid  be  greatly  hindered. 
In  what  manner  and  whether  such  own- 
ership has  beenacqnlred  lawfully  are  mat- 
ters of  proof.  The  lawful  ownership  or  oc- 
cupancy being  established.  It  follows,  as 
a  matter  of  course,  that  thu  lawful  owner 
or  occupier  of  anch  landing  or  wharf  is  en- 
titled to  the  enjoyment  of  his  property  un- 
disturbed by  the  nnlawtnl  overt  or  uegll- 
gent  acts  or  omissions  of  others.  Any  ob- 
struction that  renders  the  waters  adjacent 
to  such  landing  unnavlgable  deprives  the 
owner  thereof  of  the  use  ot  the  same,  and 
destroys  tbe  value  uf  bis  property;  and  It 
such  obstructions  are  placed  there  unlaw- 
Inlly,  either  by  the  overt  act  or  negligeuee 
of  another,  tbe  owner  is  entitled  to  com- 
pensatloD  tor  the  loss  of  his  landing,  or 
the  expense  ot  removing  such  obstrue- 
ttons.  In  the  rase  of  Brayton  v.  City  ot 
Fall  Blver.  113  Mass.  218.  It  was  held :  -*  Tbe 
owner  of  a  wharf  can  malutaln  an  action 
for  an  obstractlun  adjoining  the  wharf 
which  prevents  vessels  from  lying  at  It  In 
tbe  accustomed  manner,  this  being  a  par- 
tJeular  damage."  **He  has  a  right  to  the 
water  at  its  natural  depth."  "Suppose  a 
person  had  tipped  stones  oft  his  wbart, 
forming  a  pile  which  prevented  any  profit- 
able use  of  It.  It  would  be  an  obstruction 
to  navigation,  and  to  that  extent  the  in- 
jury would  be  a  common  one  to  all  the 
public.  But  the  plaintiff  would  suffer  an 
InJucT',  In  tbe  hindrance  of  the  nae  of  his 
property,  to  which  no  one  else  would  be 
exposed."  Id. 230.  We  therefore  reach  the 
conclusion  that  the  circuit  court  erred  In 
BDBtainlng  tbe  demurrer,  and  fur  this  rea- 
son tbe  Judgment  Is  reversed,  and  demur- 
rer overraled,  and  the  cose  Is  remanded  to 
be  fortber  proceeded  In  according  to  law. 


(tt  w.  Vk  m> 

WOLF  et  bL  T.  MoQUanr  «t  aL 

fltajnaue  Gonrt  of  Appeals  of  Weet  ^rglala. 

Jan.  ati,  1803.) 

bnoBiTxiccT— What  is— Psstbsbncbs— Dibsolt- 
iss  iMJUHcnoN— ffirrEOT  or  on  Bill. 

1.  A  perton  Is  iDsoIvoDt,  within  tbe  meaniag 
l<  section  a,  o.  7i,  Cods  18&L  whan  sU  the  property 
Is  BOtBoAownt  to      all  his  debts. 

&  ZTotloe  of  Buoh  Instdvency  on  the  part  of  a 


creditor  receiving  a  prefereaoe  In  the  estate  of  an 
Inaolvent  debtor  is  not  DecessBTy  to  avoid  Buob 
preference  nnder  lald  seetion. 

8.  TtfO  form  of  the  Inatrament  or  act  by  whloh 
ttie  preference  forhldden  by  the  statute,  whether 
by  deed  of  tmst,  aBtlgnments  or  sale.  Is  aocom- 
pllahed  Is  not  material,  so  that  it  results  In  such  a 
preference,  it  being  the  design  of  the  statute  tu 
prevent  an  insolvent  debtor  from  devotiog:  his 
property  to  worlc  a  preference  among  his  cremtors. 

4.  where  it  is  necessary  to  do  so  to  defeat  such 
preference,  and  apply  the  debtor's  estate  to  the 
ratable  payment  of  all  his  debts,  a  conrt  of  eqaity 
will  take  charge  of  tlie  property  transferrm  or 
cbarged  oootrary.  to  the  statute,  and  administer  it 
for  six^  ratable  payment  to  aU  (veditors. 

5.  Under  aeettoa  18,  o- 183,  of  the  Code,  as  It 
reads  In  the  edition  of  1891,  when  an  ii^notton  Is 
wholly  dissolved,  the  bill  does  not  stana  dismissed 
as  of  coarse,  bat  it  requires  an  order  of  dismissal. 

(Sylhibns  by  the  Court.) 

Appeal  from  circuit  court,  Jackson 

county. 

Bin  by  Thomas  B.  Lane,  John  D.  Cher- 
ry. George  M.  T.  Taylor,  and  Horace  0. 
Dorsle,  partners  under  the  firm  name  of 
Wolf,  Lane  &  Co.,  in  their  own  behalf  and 
on  behalf  of  other  creditors,  against  E. 
B.  McQugin.  E.  W.  Brown,  and  J.  L.  Arm- 
strong, for  tbe  appointment  of  a  receiver, 
and  for  an  Injunction.  From  an  order 
dlHSulvIng  the  temporary  injunction  and 
discharging  tbe  special  receiver,  plaintUle 
appeal.  Affirmed. 

Merrick  &  Sniitb,  tor  appellants.  R.  F. 
Flemiog  and  W.  A,  Paraoaa,  tor  appellees. 

Brannon,  J.  On  August  20, 1891.  E.  B. 
McGogln  made  a  deed  by  which  he  sold  to 
J.  L.  Armstrong  and  E.  W.  Brown  a  stock 
of  goode  with  which  McGugIn  bad  been 
carrying  nn  the  business  of  a  hardware 
merchant,  and  selling  wagons,  buggies, 
etc.,  the  deed  reciting  the  consideration  to 
be  ¥2,072.,  and  that  for  It  Armstrong  and 
Brown  were  to  discharge  three  negotia- 
ble notes  amountlug  to  $1,400,  which  bud, 
prior  to  tbe  date  of  said  deed,  been  made 
by  McGugln  to  said  Brown,  and  Jndorsed 
by  Brown,  and  three  notes  ofsamedata 
with  said  deed  cf  9224.68  each;  made  by 
McGugln  to  said  Brown  and  Armstrong, 
and  indorsed  by  them  to  tbe  Oil  Well  Sup- 

ftly  Company  in  discharge  ol  a  debt  due 
t  from  McGugin.  Afterwards,  on  Septem- 
ber?, 1S91,  Wolf,  Lane  ft  Co.  presented 
their  bill  to  tbe  Judge  of  the  circuit  court 
of  Jackson  county,  setting  oot  that  M< 
Gugln  owed  them  a  debt  existing  prior  to 
tbe  date  ot  the  sale  of  said  property ;  that 
when  he  made  said  sale  be  was  Insolvent; 
that  said  deed  ot  sale  g:ive  pretereuce  to 
tbe  creditors  therein  named  over  the  plain- 
tiffs and  other  creditors  of  said  McGugln, 
and  was  therefore  void;  and  praying  that 
said  Brown  and  Armstrong  be  enjoined 
from  fislllng  the  goods  and  other  property 
transferreaby  said  deed,  nnd  that  a  spe- 
cial receiver  be  appointed  to  take  charge 
of  and  sell  the  same,  and  that  said  deed 
of  sale  be  avoided  so  far  as  It  gave  prefer- 
ence of  payment  to  tbe  notee  in  It  specl- 
flud  over  the  debts  of  plaintiffs  and  other 
creditors :  that  the  three  first-mentioned 
notes  be  disregarded  In  distribution  of  the 
proceeds  of  tbe  goods,  and  Armstrong  and 
Brown  be  required  to  account  for  the 
goods  sold,  and  that  the  whole  be  applied 
pro  rate  to  all  (lebts  of  McQugin.  An  in- 
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JnnctloD  was  granted,  and  aepeclal recov- 
er appointed,  bat  afterwards  an  order 
waa  made  dlaaolrinK  tbe  Injanctlon.  and 
dlseharglns  tbe  receiver,  and  goln^,  no 
farther;  and  from  tbls  action  tbeplplntltfa 
appeal. 

Tbe  plaintiffs  contend  tbat  tbelr  suit  is 
Buatalaed  by  that  clausft  of  flnctlun  2,  c.  74, 
of  tbe  Code,  (£d.  1891,)  chat  "every  gift, 
sale,  conveyance,  aBdlgnment,  tranafer, 
or  charge  made  by  an  Inaolvent  debtor  to 
a  trustee,  assignee,  or  otherwise,  giving 
or  attempting  to  give  a  priority  ur  prefer- 
ence to  a  creditor  or  creditors  ot  RDch  In- 
solvent debtor,  or  wbicb  provides  or  at- 
tempts to  provide  lor  tbe  payment,  fn 
whole  or  in  part,  of  a  creditor  or  credit- 
ore  of  Hoch  lanolvent  debtor  to  the  ezcla- 
alon  or  prejadice  of  other  creditors,  shall 
be  void  an  to  ancb  priority,  preference,  or 
payment  au  made  or  attempted  to  be 
made;  and  all  each  gifts,  sales,  con- 
veyances, asBlgnraente,  transfers,  and 
charges  Bliall  be  deemed  void  as  to  ancb 
priority,  preference,  or  payment ;  and 
every  ancb  gift,  sale,  conveyance,  asetgn- 
ment,  transfer,  or  charge  shall  be  deemed, 
taken,  and  held  to  be  made  for  the  ben- 
efit of  all  tbe  credltora  of  SDch  debtor,  ex> 
cept  aa  hereinafter  provided ;  and  all  the 
estate,  property,  and  assets  glveD,  sold, 
conveyed,  assigned,  transferred,  orcharged 
as  aforesaid  shall  be  applied  opon  tbe 
debts  ami  paid  to  the  creditors  ot  such  In- 
solvent debtor  pro  nta.^  At  common 
law,  a  man.  though  Insolvent,  nntil  a  lien 
became  fixed  in  some  wayuponhlsproper- 
ty,  might,  withoat  fraud, convey  or  trans- 
fer it  In  trnat,  and  prefer  one  creditor  over 
another, even  though  Itleftnoestatetopay 
other  credltora.  Hiirden  v.  Wagner,  22  W. 
Va.  366;  Hklpwith's  Ex'r  v.  Cunningham, 
8  Leigh.  271.  But  the  statute  above  re- 
ferred to  makes  achdnge  from  tbe  eam- 
moD-law  rule  as  totnsolventdebtora.  Tbe 
power  to  give  preference  among  a  debt- 
or's creditors  is  taken  away  from  InHol- 
vent  debtora  by  theatatate,  and  therefore, 
to  fall  under  It,  the  person  giving  the  pref- 
erence must  be  Ineolvent.  Who,  then,  Is 
Insolvent  within  the  meaning  of  the  stat- 
ute? Under  bankrupt  and  Insolvent  acts 
considerable  difference  of  opinion  bas  ex> 
toted  as  to  the  deflnitloo  of  Insolvency.  It 
to  not  a  matter  capable  of  exact  deSoltion 
by  general  rule  fur  all  cases,  as  each  caae 
muBt  rest  on  its  own  facta,  and  on  the 
statute  or  purpose  for  which  we  would 
define  It.  A  man  mlgbt  be,  under  sucb 
laws.  Insolvent  If  doing  business  In  a  com- 
mercial dty.and  not  so  if  in  a  country  vil- 
lage; and  a  trader  might  be  branded  as 
Insolvent  on  account  of  default  for  which 
a  farmer  would  not.  Insolvency,  In  com- 
mi>n  parlance,  Is  the  Inadequacy  of  one's 
property  to  pay  hlH  debts;  while,  in  an- 
other sense,  for  purposes  of  the  bankrupt 
laws.  It  Is  that  state  of  a  person  who, 
from  any  cause,  la  unable  to  pay  hto  debts 
In  tbe  ordinary  and  usual  course  of  trade. 
Barrlll,  Asslgnm.  $62;  Toot  v.  Martin,  13 
Wall.  40,  47;  Walt,  Insolv.  Corp.  {  29 ;  11 
Amer.  ft  Eng.  Enc.  Law,  1^;  Bump. 
Bankr.  89S,  793.  Which  ot  these  two  defini- 
tions shall  we  apply  to  the  statute  In 
question?  I  think  we  must  apply  tbe  for- 

jer;  tbat  to,  tbat  to  render  a  person  In* 


solvent  under  tbe  statute  he  must  be  one 
whose  whole  property  will  not  pay  all  bis 
debts.  To  say  tbat  8lmp1.v  becanse  a 
party,  tboagb  a  trader,  fall  to  meet  all 
bis  obligations  when  due,  though  bis  as- 
sets be  more  than  ample  to  pay  them  all, 
would  enforce  a  rlgorand  borahnesa  hard- 
ly contemplated  by  tbe  legislature  In  tbe 
enactment  of  tbe  clause  of  statute  cited. 
It  was  not  the  design  to  place  such  a  per- 
son In  the  state  of  insolvency  demanded 
by  the  provtolon.  The  plain  parpose  ot 
the  act  la  that,  when  a  person  comes  to 
that  degree  of  financial  embarrassment 
when  bla  property  la  not  equal  to  the  full 
payment  of  bis  debts,  hto  property  aball 
not  by  his  act  go  to  some  debts  to  tbe 
prejudice  ot  otiien,  but  shaU  go  to  ell; 
and.  if  be  does  an  act  devoting  It  to  tbem, 
they  must  share  ratably  in  tbe  benefit  and 
loss.  But  this  Is  meant  to  apply  only  to 
one  so  situated.  I  have  just  found  the 
rase  of  McArtbur  v.  Chase.  13  G rat.  683, 
which  I  think  sustains  ua  In  applying  such 
definition  of  Insolvency  to  tbe  present  ant. 
There  the  act  in  relation  to  limited  part- 
nersblpB  was,  aa  regards  the  point  now 
under  consideration,  very  moeh  analogoaa 
to  tbe  clause  ws  are  construing.  It  pro- 
vided tbat  every  aale,  assignment,  or 
transfer  of  any  property  by  sucb  partner- 
ship, wben  Insolvent,  with  intent  to  give 
preference  to  any  creditor,  should  be  void 
as  to  the  credltore;  and  tbe  court  held 
tbat  insolvency  under  ft  meant  "that  tbe 
partnership  has  not  sufficient  property 
and  effects  to  pay  all  Its  debts."  The 
opinion  rcfera  to  the  two  definitions  ot  In- 
solvency above  given,  and  applies  the  one 
which  we  apply  to  this  statute.  I  have 
had  some  questloa  whether  there  might 
not  be,  under  this  statute,  a  distinction 
as  to  the  definition  of  Inaolvency  between 
■  trader  and  one  not  sucb ;  but  I  think  no 
sncta  distinction  can  be  drawn  under  this 
act.  Then  comes  the  question  whether, 
under  this  definition,  McGugln  was  insol- 
vent. On  July  18, 1891,  he  was  under  neces- 
sity to  raise  money,  and  he  made  three 
notes  ol  f500  each,  and  procured  Brown 
to  Indorse  them,  by  giving  a  deed  ot  trnst 
on  his  stock  ot  goods  to  secure  tbem. 
Early  in  Auffuat  be  confessed  several  Jndg- 
ments  in  favor  ot  credltore.  Shortly  after- 
wards the  Oil  Well  Supply  Company  filed 
a  bill  to  recover  a  debt  of  nearly  $700,  due 
from  McQugln,  attacking  said  trust,  and 
procured  tbe  appointment  of  a  receiver  to 
take  cbarge  of  thegoods,  and  thestore  was 
closed,  and  his  business  stopped.  He 
could  not  extricate  himself  by  payment. 
He  applied  to  Armstrong  to  Indone  notes 
for  an  amount  aufficleut  to  pay  tbis  debt, 
but  be  declined.  Then  he  proposed  and 
effected  the  eaie  In  question  in  this  ault, 
and  only  by  and  throagh  It, the  sale  ot  hto 
atock  in  trade,  the  sole  meami  of  carrying 
on  hto  chief,  I  may  aay,  bto  only,  business 
for  snpport,  could  be  adjnat  fbto  debt; 
and  HcOugln  still  held  position  to  eon- 
duct  the  bualnees  at  f50  per  month,  that 
fact  showing  that  the  ature  was  bto  cbl^ 
dependence  for  support,  and  why  he  was 
anxious  to  again  open  it.  Armatrung. 
one  of  the  purcbasere,  who  was  caehler  of 
tbe  bank,  telln  ns  that  often  drafts  were 
drawn  on  McQugln,  and  sent  to  tbe  bank 
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for  collection,  and  tbat  some  would  be 
paid,  and  others  returned  unpaid ;  and  at 
tbe  time  of  the  sale  be  says  tbere  were  two 
Doteti  on  McQugin— «ne  for  f  100,  the  otber 
$125— In  the  bank  unpaid,  and  tbat  be 
thinks  other  notes  were  there  for  collec- 
tion. On  August  nth,  before  tbe  sale. 
McGoKln  irave  to  the  aeent  of  tbe  Oil  Well 
Supply  Company  an  itemized  statement 
of  twelve  debts  In  favor  of  us  many  per- 
sons, Incloding  tbree  confessed  judgments 
aggrej^atlng  f 3,409,  and  besides  he  owed  a 
faOO  note  to  Armstrong,  and  be  stated  his 
assets  at  92,800.  He  wss  talking  with  a 
creditor  asking  payment  of  a  debt,  and 
It  would  hardly  be  euppoeed  he  would, 
under  such  circumptances,  underrate  his 
assets,  or  overstate  his  liabilities.  Uf 
these  aasets  $^00  consisted  of  oil  leases, 
whlcb  tbe  evidence  tends  to  show  doubt' 
fnl  or  worthless.  On  18th  August  ne  find 
an  officer  with  an  execution  against  Mc- 
Gufiiln  for  $104  only  and  costs,  calling  on 
McQugin  for  payment,  or  property  to 
levy  upon,  and  McGugin  informing  him 
that  he  was  unable  to  pay,  and  tbat  be 
had  sold  bis  goods  to  Armstrong  and 
Brown,  and  bad  no  property  out  of  whlcb 
tbe  execution  could  be  satisfied;  and  the 
ofBcer  could  find  no  property  sublect  to 
tbe  execution.  On  the  assessor's  books  of 
1891  be  Is  charged  with  only  $50  furniture, 
and  $2,000  for  stock  of  goods.  There  is 
nothing  contrary  to  this,  except  a  mere 
general  statement  ot  McGugin  to  Arm- 
strong and  Brown,  as  they  depose,  some 
time  before  tbe  sale,  tbat  he  bad  $3,000  as- 
sets beyond  his  liabilities.  McGugin  does 
not  give  evidence  to  sustain  this  preten- 
sion. He  was  not  even  examined,  and 
after  this  statement  to  them  be  reduced 
bis  property  by  sale  of  a  store  at  Speucer. 
From  tbe  facts  and  circumstances  above 
set  forth,  from  the  features  ot  the  ease 
throaghont  in  respects  which  I  cannot 
detail  here.  It  Is  clea'-  that  McGugin  was 
Insolvent  when  he  n,cde  this  sale. 

It  Is  urged  tbut  though  McGugin  may 
have  been  Insolvent,  yet  Armstrtmg  and 
Brown  bad  no  notice  of  It.  That,  In  my 
opinion, If  a  fact,  would  be  immaterial.  Tbe 
statute  contains  no  sucb  element.  We 
cannot  Inaert  It  by  construction.  If  the 
party  la  Insolvent,  that  is  enough  to  avoid 
the  preference.  The  party  dealing  with 
the  seller  must  inquire  as  to  tbe  status  ot 
th«  party  with  whom  he  deals.  The  pub- 
lic law  telle  blni  this.  A  statute  of  New 
York  rendered  invalid  transfers  ol  prefer^ 
ence  by  Insolvent  corporations,  and  made 
parties  receiving  tbe  effects  liable  to  ac- 
count for  them,  and  the  coort  held  1  hat 
knowledge  ol  tbe  Insolvency  need  not  be 
brought  home  to  tbe  party.  The  court 
said:  "The  statute  declares  the  tranaler 
and  payment  void  Incase  of  actual  orcon- 
templated  Insolvency, If  made  with  Intent 
to  give  preference  to  creditors.  Irrespective 
ot  the  knowledge  ot  the  party  receiving 
tbe  transfer  or  payment.  It  1b  not  a  ques- 
tion of  fraud,  or  an  Intent  on  tbe  part  of 
tbe  creditor  to  obtain  a  preference,  but  a 
question  as  to  the  actutal  insolvency  or 
contemplated,  followed  by  actual.  Insol- 
vency of  tbe  corporation,  accompanied 
witb  an  Intent  on  tbe  part  of  ita  directors 
to  prefer  ereditom;"  and  "the  statute  la 


not  that  every  person  receiving  the  con- 
veyance or  payment,  witb  knowledge  of 
tbe  insolvency,  shall  account  therefor,  bnt 
that  every  one  receiving— that  Is,  with  or 
without  knowledge  ot  the  pecuniary  condl 
tlon  ot  thecompany— shall  account,"  etp  , 
"and  tbe  courts  ought  not  tu  Ingraft  on 
the  statute  and  on  the  liability  of  tbe  par- 
ties limitations  and  qualifications  which 
the  legislature  has  Intentlonallyomltted.** 
Brouwer  v.  Harbeck,  fl  N.  Y.  589.  Bnt  be 
this  an  It  may,  1  think,  if  the  purchasers 
did  not  actually  know  of  their  neighbor's 
Insolvency,  yet  they  both  bad  ample 
knowledge  of  facts  and  circumstances  to 
put  them   on  Inquiry.   Armstrong  had 

Serhaps  more  knowledge  than  Brown, 
btlce  to  one  Joint  purchaser  may  not  he 
notice  to  nthem,  but  Brown  says  be  In- 
trusted tbe  consuromatton  ot  tbe  sale 
wholly  to  Armstrong,  making  bim  bis 
agent,  and  notice  to  an  agent  Is  notice  to 
his  principal.  Both  knew  of  the  suit  clos- 
ing tbe  store,  and  tbe  large  deed  of  trust 
nearly  covering  its  value,  given  Brown. 
Brown  knew  o|  McGugin's  press  for  mon- 
ey, as  be  bad  Indorsed  notes  tor  tbe  large 
sum  of  $1,500  to  relieve  him.  He  knew 
ot  the  Oil  Well  Supply  Company  debt  ot 
nearly  $700.  Armstrong  knew  of  notes  and 
drafts  In  bank  for  other  debts  unpaid  and 
overdue.  Armstrong,  a  very  experienced 
marehant,  had  been  In  tbe  store  twice  a 
week  for  a  long  time  prior  to  tbe  sale, 
and  knew  the  limited  value  ot  the  stock. 
He  knew  McGugin  owed  $5,000.  Both 
were  first  asked  by  McGugin  to  Indorse 
notes  to  raise  money  to  lift  tbe  Oil  Well 
Supply  Company's  suit,  but  declined. 
Then  the  viropositlnn  ot  sale  was  made  to 
them.  They  said  they  would  purchase,  If 
they  could  do  so  safely  without  trouble 
with  creditors,  and  even  took  care  to  con- 
sult with  la  wyera  as  to  this  point.  Why 
do  this  It  they  bad  no  reason  to  doabt 
his  solvency?  The  supreme  court  ot  the 
United  States,  In  common  with  all  courts, 
wben  speaking  of  notice  to  persons  ot  a 
fact,  hat!  said  that  it  a  party  be  Insolvent,, 
and  means  of  knowledge  on  the  subject 
are  at  band,  and  facts  and  (drcumstances 
were  known  to  a  creditor  securing  a  pref- 
erence such  us  ought  to  have  put  talm,  as 
a  prudent  man,  upon  Inquiry,  it  Is  a  Just 
rule  of  la  w  to  bold  ''that  he  had  reasonable 
cause  to  believe  that  the  debtor  was  In- 
solvent, 11  it  appear  tbat  be  might  have 
asfertalned  the  fact  by  reasonable  In- 
quiry." Ordinary  prudence  Is  required  ot 
a  creditor  under  such  cirrumstancee,  and 
If  he  tails  to  investigate  when  put  upon  In- 
quiry be  Is  chargeable  with  all  tbe  knowl- 
edge It  Is  reasonable  to  suppose  be  would 
have  arqulred  If  he  bad  performed  his 
duty.  Buchanan  .v.  Smith,  16  Wall.  308; 
Toof  V.  Martin,  13  Wall.  40;  Butcher  v. 
Wright,  94  D.  S.  557.  Such  Is  the  general 
law  of  notice.  Opinion  in  Graff  v.  Castle- 
man.  5  Rand,  (va.)  207  ;  3  Minor,  Inat. 
889;  Wade,  Notice,  S  16Amer.  &Gng. 
Enc.  Law,  795.  Though  not-certain  that 
the  question  ot  notice  is  at  all  relevant  as 
to  Armstrong  and  Brown,  I  have  ad 
verted  to  It.  as  tbe  point  is  made  In  argu- 
ment. 

It  fs  contended  that  the  statute  under 
discussion  appllQ^  only  to  general  assign 
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inents  tor  credUore,  not  to  a  transfer  of  a 
■peciflc  property  tor  particular  debts.  The 
lansaatre  ot  tba  atatnte  will  not  JiiatKy 
tUla  contention,  Itla  very  broad:  *  Every 
Sirt,  sale,  conrayanee,  aBslgnnient,  trana- 
for.  or  chargt)  made  by  an  Inaolvent  debt- 
or to  a  trustee,  aas^ee,  or  otfaerwiae. 
fldTlDff  or  attempting  to  give  a  priority  or 

greference,"etc.  It  means  any  act  done 
y  an  Insolvent  debtor  devoting  any  part 
of  his  property  In  any  way,  an  that  ita 
le^cal  effect  ts  to  give  preference  to  one 
creditor  over  another.  No  matter  about 
the  form  ot  the  instrument.  No  matter 
whether  a  general  asslgoraent  to  an  as- 
signee or  trustee,  or  a  partial  assignment  to 
the  creditor,  or  to  any  onetor  bim,  whether 
named  expressly  troatee  or  not,  so  It  have 
IhelegaleireetotslvlngBnebpreterenee.  See 
Appeal  of  Bilners'  Nat.  Bank  of  PottavlUe, 
67  Pa.  St.  198,  200.  The  appellees  say  that 
tbla  la  not  a  deed  ot  trust  or  assign  men  t  to 
secure  creditors,  and  to  be  regarded  as  an 
act  Inhibited  by  the  statute,  bat  only  a 
sale  by  UcUaglu  to  Armstrong  and  Brown; 
that,  though  Brown  may  be  regarded  a 
creditor  provided  tor  In  said  deed  of  trans- 
fer, certainly  Armstrong  Is  not.  and  hts 
right  (Indeed,  Brown'a  also)  nnder  It  can- 
not he  affected  by  the  statute.  Now.  It  Is 
true  that,BofaraBArra8trongand  Brown, 
as  purcbRSers,  are  concerned,  the  transfer 
not  being  vitiated  by  fraud  In  fact,  the 
deed  ot  transfer  may  not  be  void,  bat 
passes  title  to  the  property  to  them.  We 
must  note  that  tbe  statute  doesno^iex- 

Srassiy  avoid  tbe  aet  ot  transfer,  but  It 
oea  avoid  the  preference.  Now,  If  tbe 
transfer  were  by  deed  of  trnst  to  a  trustee 
tor  the  preferred  creditors,  or  if  It  were  di- 
rect to  a  credltor,equlty  would  seize  upon 
the  property,  and  appropriate  it  by  sale 
to  all  thecredltora;  but  where,  as  In  this 
case,  the  sale  la  to  an  absolute  purchaser, 
with  a  provision  that  he  devote  tbe  pur- 
chase money  to  preferred  cradltora,  we 
ought  to  regard  tbe  transfer  valid  to  pan 
title,  and  bold  only  the  pnrchase  money 
liable  to  all  creditors.  The  statute  does 
say  that  all  the  property  sold  shall  be  ap- 
plied upon  all  debts  pro  r&ta,  bat  a  pre- 
ceding clause  declares  the  sale  void  as  to 
tbe  preference,  and  not  wholly  void,  which 
la  the  vital  feature  ot  the  enactment;  and 
the  other  clause  will  be  effectuated  It  the 
court  so  give  relief  as  to  accomplish  the 
purpose  of  defeating  the  preference  and  en- 
forcing a  ratable  distribution  among  all 
debts.  I  shall  not  say  that,  where  neces- 
sary, even  when,  as  In  this  Instance,  the 
transaction  Is  in  the  form  of  a  sale*  the 
court  may  not  seise  on  the  property,  aud 
defeat  the  title  of  the  purchaser.  If  neces- 
sary to  accomplish  the  vital  purpose  of 
tbe  statute,  tbe  avoidance  ot  the  prefer- 
ence, and  the  ratable  distribution.  A  par- 
ty purchases  property  liable  to  all  credit- 
ors. He  agrees  to  pay  tbe  purchase  mon- 
ey only  to  some  ot  them  as  a  part  of  the 
terma  of  sale,  thus  diverting  the  property 
from  tbe  proper  course.  It  la  not  simply 
and  only  a  sale,  but  a  sale  for  a  purpose 
Inhibited  by  tbe  statute.  Can  he  complain 
that  the  court  rescues  the  property,  and 
applies  it  where  the  law  says  It  must  go? 
Bat  In  the  present  case  no  Inadequacy  of 
price  is  suggested  Id  the  sale,  and  no  resale 


would  bring  a  better  price,  so  far  as  ap- 
pears, and  why  sboold  the  court  sell  over 
again  when  an  adTantngeona  sale  has  al- 
ready been  made?  There  Is  no  hint  ol  In- 
solvency of  tbe  purchasers;  to  short,  uo 
circumstances  wnatever  railing  upon  a 
court  of  equity  to  annul  the  sale  ItseU. 
Hence  there  was  no  error  In  dissolving  the 
fnjnnctlon  and  discharging  the  receiver. 
But  while  this  la  so,  tbe  preferences  worked 
by  the  deed  of  sale  must  be  defeated,  and 
the  purchaseis  held  liable  tor  the  foil  pur- 
chase price,  to  he  devoted  pro  rata  upon 
all  Just  debts  of  McQugln.  There  can  be 
DO  question  that  tbe  owner  and  Indorser 
of  the  note  ot  9400,  given  for  a  balance  of 
one  of  the  f  SOOnntes  secured  In  the  deed  ot 
trust  of  July  18, 1891,  and  the  two  notes  of 
$500  each,  therein  sec ared,  were  creditors 
of  McQag^n.  Brown  was  payee  and  cred- 
itor In  thoae  notes.  And  there  can  be  no 
dODbt  bat  tbat  tbe  Oil  Well  Supply  Com- 
pany was  creditor,  as  also  Brown  as  in- 
dorser, by  reason  ot  the  three  notes  ol 
t224.5S  each,  specified  In  said  deed.  They 
were  given  tor  an  antecedent  debt  against 
McaugIn,for  which  saldchancery  suit  bcM) 
been  brought  by  said  supply  company 
against  McQugln.  Indeed,  that  anteced- 
ent debt  yet  continued, it  thatbe  material, 
for  tbe  giving  ot  tbe  new  notes  did  not 
discharge  it.  The  supply  company  bnide 
tbe  old  debt  and  thenotes.  and  is  preferred 
in  the  sale.  Equity  looks  at  the  snb- 
etance,  and  says,  espei'lally  for  the  par- 
poses  ot  such  a  question  as  tbls,  tbat  It  is 
the  same  debt.  Farmers'  Bank  v.  Mutual 
Ass'n  Roc.,  4  Leigh,  ft8;  Poole  Bice,  9  W. 
Va.  7S;  Dunlap's  Ex'ni  t.  Shanklin,  10  W. 
Va.602;  Bank  v.  Good.21  W.Va.465.  And 
I  coDslder  Brown  and  ArmstroDgaseredit- 
ors  seiiured  by  this  preference  as  Indorsers 
of  the  three  notes.  When  the  creditor  is 
given  preference,  the  indorser  or  anrety 
Is  likewise  preferred  for  bis  Indemnity.  A, 
deed  of  trust  or  other  security  for  the  one 
operetesin  lawto  tbesecnrity  of  ttaeother, 
as  has  been  often  held.  A  person  contin- 
gently liable  as  surety  or  indorser  la  cer- 
tainly a  creditor  ot  tbe  principal  debtor. 
Hutchison  V.  Kelly,  1  Rob.  (Va.)  136; 
Bump.  Fraod.  Conv.  503.  No  matter  is  It 
If  Armstrong  were  not  a  credltt>r.  The 
debts  are  preferred.  As  Indicated  above, 
my  opinion  is  tbat,  if  a  person  purchase 
property  of  an  insolvent  debtor,  not  for 
cash,  bat  agree  asa  partof  the  transaction 
to  devote  the  consideration  to  pay  certain 
creditors  of  the  seller  to  tbe  excluaion  of 
others,  that  Is  an  act  falling  under  the 
banot  the  statute,  though  such  purchaser 
be  nut  a  creditor.  He  Is  a  party  to  the 
very  act  prohibited,— tbat  of  applying  tbe 
insolvent's  estate  to  certain  preferred 
creditors. 

The  hill  was  nnt  dismissed,  and  yet  re- 
mains In  court  for  Anal  action  upon  its 
matter,  as  the  dlHsolutlon  of  the  injunc- 
tion did  not,  as  ot  course,  conseqaentially 
dismiss  It,  since  section  IS,  c.  133,  of  the 
Code,  providing  that  when  an  inluuctlon 
Is  wholly  dissolved  the  bill  shall  be  dls- 
mlsned,  unless  suOtdent  cause  be  shown 
asralnst  It,  requires  an  order  ot  dismissal; 
and  it  does  not  stand  dismissed  as  of 
course,  as  it  would  under  tbat  section  as 
it  was  in  the  Code  of  186S  as  orls^nally  en- 
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•eted.alDce  It  directed  tliat  tbe  bill  'stand 
dlemlaaed  uf  coarse.*  Even  were  the  sec- 
tion yet  as  it  once  was.  tbia  bill  wonld 
not  stand  dismissed  an  of  conrse,  as  that 
was  tbe  case  under  that  section  only 
«ber«the  Mil  contained  matter  only  re- 
lating to  tbe  inJunctloD,  and  necessarily 
failed  with  ItBdlseuluttontandDot  to  bills, 
like  the  one  in  this  rase,  contalninE  other 
matters,  and  calling  lot  relief  separate  from 
the  Injunction,  and  farther  Chan  and  Inde- 
pt'udent  ut  It.  Alford  v.  Muore's  Adm*r,15 
W.  Va.  587;  Bart.  Ch.  Pr.  464.  Tbe  cause 
mast  go  on  to  asrertain  all  debts  of  Mc- 
Ongin,  and  a  pply  the  sum  which  Armstrong 
and  Brown  agreed  to  pay  pro  rntaamong 
them.  Thoy  seem  to  have  paid  two  of  tbe 
notes, bat  they  mast  be  held  for  tbe  whole 
snm  for  ratable  dlatribntlon,  charging  tbe 
creditor  wbo  received  the  same  to  reim- 
burse tbem,  beyond  their  proper  share,  If 
they  have  been  paid  beyond  It.  I  do  not 
see  why  the  credlton  holding  tbe  notes 
speclQed  In  said  deed,  including  the  Oil 
well  Supply  Company,  were  not  made 
partiefl.  Tbe  bill  attacks  their  rights,  and 
Armstrong  and  Brown  were  entitled  to 
have  them  made  parties.  They  must  be 
yec  made  parties.  The  order  dissolving 
the  Injanetlon  and  discharging  the  receiver 
Is  affirmed,  and  the  cause  remanded,  that 
it  may  proceed  for  the  purpoMs  and  npon 
the  principles  herein  Indicated, and  farther 
according  to  equity. 


<37  w.  Va.  sou 

flVAKS  ▼.  CETT  05"  HUNTINGTOIT. 

ffinprema  Court  of  Appeals  of  West  VlTKliii&. 

Feb.  1,  1898.) 

HmnOIMIr  COBPOKATIONS— DeFBCTIVS  SlSBWALXfl 

— NOTlOl  OP  Defbot. 

A  city  charged  with  keepinc-  the  sidewalks 
«r  Its  Btreetfl  in  wpair  is  liable  for  lalury  to  a  per- 
son, arising  from  a  defective  sidewalk,  whether  It 
have  notioe  of  the  defect  or  noL 
C^Uabns  by  the  Ooort.) 

Brror  to  circuit  court,  Cabell  county. 

Action  by  T.  J.  EvaoH  against  the  city 
of  Huntington  for  personal  injuries  result- 
ing from  a  defective  sidewalk.  PlalntlR 
had  Judgment,  and  defendant  bringa  er- 
ror. Affirmed. 

Campbell  Bolt,  for  plBintlir  In  error. 
Beeox  A  Winiams  and  M&rcum  &  Peytoa, 
for  defendant  In  error. 

Bbanmoh,  J.  This  Is  a  writ  of  error  ob< 
talned  by  the  city  of  Huntington  to  a 
Judgment  lo  the  circuit  conrt  of  Cabell 
coonty,  for  fSflO,  recovered  fay  T.  J.  Evans 
In  an  action  tor  damages  for  an  injury  re> 
celved  by  him  from  a  fall  while  walking 
along  a  street^  caused  by  a  defect  in  a  side- 
walk. The  plaintiff  and  Splller  were  walk- 
ing upon  the  sidewalk,  which  was  made 
of  boards  about  four  feet  long,  Inld  cross- 
wise upon  stringers,  and  projecting  over 
the  stringers;  and  Spltler,  stepping  upon 
the  end  of  a  board,  raised  tbe  other  end, 
which  canKbt  tbe  foot  of  tbe  plaintiff,  and 
caused  the  fall,  inflicting  considerable  In- 
Jnry.  That  tbe  loone  bourd  was  a  dan- 
gerona  defect  in  the  walk  Is  clear,  and  the 
luirhas  so  foaad  ae  a  fact;  and  under  the 
rigid  rales  as  applied  by  this  court  In  a 
▼.103Ano.l5— fil 


number  of  casea,  we  must  hold  that  the 
city  Is  liable  tor  each  defect.  In  HheR  v. 
Huntington,  16  W.  Va,  807,  this  court  held 
that,  If  a  person  Is  Injured  by  reason  of  a 
public  road  being  ont  of  repair,  tbe  corpo- 
ration whose  legal  duty  It  Is  to  keep  It  In 
good  repair  Is  liable,  whether  It  bad  no- 
tice of  tbe  defect  or  not.  In  Chapman  v. 
Milton.  31  W.  Va.  884,  7  H.  E.  Bep.  22.  and 
Biggs  V.  Huntington,  83  W.  Ta.  ^,  9  S.  E. 
Bep.  61,  it  Is  held  that  chapter  43,  §  5».  of 
tbe  Code.  Imposes  an  absolute  liability 
upon  cities  and  towns  for  Injurlessustaiued 
by  reason  of  fallora  of  tbe  municipal  au- 
thorities to  keep  In  repair  tbe  streets,  side- 
walks, etc. 

Exception  Is  made  to  tbe  following  In- 
struction: "The  court  Instructs  the  Jury 
that  If  they  find  the  defendant  guilty  they 
are,  In  estimating  tbe  damage,  at  liberty 
to  consider  tbe  health  and  condition  of  tbe 
plalntlfr  before  tbe  Injary  complained  of, 
as  compared  with  bis  preaent  condition. 
In  consequence  of  such  Injuries,  and  whether 
said  Injury  Is  In  Its  nature  permanent,  and 
how  far  said  Injury  Is  calculated  to  dis- 
able the  plaintiff  from  engaging  In  those 
parauits  and  empluymente  tor  which.  In 
the  BbKcnce  of  said  Injory.  be  would  have 
been  qoallfled,  and  also  tbe  physical  and 
mental  suffering  to  wblcb  be  was  subject- 
ed, or  may  be  snbjected.  by  reason  of  said 
Injuries,  and  to  allow  shcb  damages  as  la 
tbe  opinion  of  tbn  Jury  will  be  a  fair  and 
Just  compensation  for  the  InJary  which  tha 
plaintiff  baa  sustained."  It  Is  contended 
that  this  Inatriiction  assumes  that  the 
plaintiff's  health  was  Injored,  and  that  ha 
was  subjected  to  physical  and  mental  suf- 
fering, and  that  It  tells  the  Jury  to  give 
compensation  only  on  condition  that  the 
Jary  And  It  guilty;  that  Is,  that  there  was 
a  defect  In  the  walk.  The  Instrnctlon  does 
not  so  assume,  nor  does  It  tell  the  jury  to 
Impose  damages  merely  upon  the  single 
fact  tbat  tbe  ddewalk  was  defective.  The 
Instruction  Is  tbat,  "It  tbe  Jury  Bnd  the 
defendant  guilty,*  then,  etc.  Now,  to 
find  the  defendant  guilty  the  Jury  must 
And  both  that  the  sidewalk  was  defect- 
ive, and  also  that  the  plaintiff  received 
injury  because  It  was  deffictlve:  for  If  you 
drop  out  either  of  these  two  facts  the  de- 
fendant Is  not  guilty.  Nor  does  theln- 
struetion  assume  that  the  plaintiff's  health 
was  Injured,  and  that  he  was  snbjected  to 
safferlog.  It  telJs  the  Jary  first  that  they 
must  first  flod  the  defendant  guilty,— that 
is,  guilty  as  alleged  In  the  declaratlou Its 
allegation  being  that  the  plaintiff  received 
specific  bodily  Injuries,  from  which  he  was 
disabled,  and  salfered  physical  pain  and 
mental  anguish.  Tbe  finding  of  guilty 
thus  including  all  tbe  things  specified  In 
the  Instruction,  it  did  not  assume  any  of 
them.  Fairly  cnnstrned,  the  Instruction 
Is  wholly  eundftlooal  upon  the  evidence. 
Moreover,  the  Instruction  Is  exactly  like 
No.  4  in  Biley  v.  Ballway  Co.,  27  W.  Va. 
146,  which  was  approved  In  the  opinion  as 
"suBtained  by  both  reason  and  law.* 

We  are  asked  to  set'aslde  the  verdict  tor 
excesslveness  of  damages.  The  plaintiff's 
chin  was  cut  by  the  fall  so  that  It  was  nee- 
essary  to  sew  It  np,  one  rib  wan  broken, 
and  the  plaintiff  suffers  from  a  roughened 
pleura  likely  attributable  to  the  fall,  and 
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the  evidence  tende  to  show  con^derable 
hart,  and  Ukelv  permanent  lojory.  Plalo- 
ly,  we  cannot  interfere  wltb  tbe  verdict  on 
this  score.  We  cannot  see  tbat,  If  tbe  in- 
Jury  exiata  ^blch  tbe  evidence  tends  to 
abow,  and  vrbicb  the  Jary  baa  fonnd  to  ex- 
tat,  tbe  damase  is  exwaslve.  Tbe  Jury  was 
tbe  Jodxe  ol  tbe  mensure  ut  damagee.  and 
we  ronid  not  reverse  its  flndluR  unless  the 
amount  was  grossly  excessive.  Affirmed. 


<37  W.  Va.  698) 
VINSON  et  aL  V.  NORFOLK  &  W.  RT.  Ca 

(Supreme  Oonrt  of  Appeals  of  West  Vbginla. 

Feb.  1,  1893.) 

ASSUMPSIT— PlBADIXOB  —  ArriDATIT  AocxmPAHT- 
Uie  DBaUBlTIOH— tiDVriCIBNOT. 

L  An  affidavit  filed  by  plaintiff,  uader  section 
M,  eh.  135,  of  the  Code,  in  an  acUon  on  contract, 
which  does  Dot  comply  with  the  reQuirements  of 
that  section,  will  not  exclude  a  plea,  though  the 
plea  he  not  accompanied  by  an  amdaritof  the  de- 
fendant, as  required  by  that  Mction. 

S.  Instance  of  such  defective  affidavit. 

8.  An  affidavit  Sled  In  a  case  as  part  of  Ita  rec- 
ord ahonld  be  entitled  oI  the  cause,  or  plainly 
•bow  in  some  manner  that  It  pertains  to  the  case. 
(Syllabus  by  the  Court.) 

Error  to  circnlt  court*  Wayne  county. 

Aaaumpsit  by  Vinson  ft  McDonald 
against  tbe  Norfnlk  ft  Wentern  Ilullway 
Company.  Plaintllfs  liad  Judgment  on  the 

SleadluffM,  and  defendant  brings  error, 
levereed. 

Campbell  A  Bolt,  toT  plaintiff  In  error. 
Vinson  i£  McDonald,  for  defend  an  ts  In  error. 

Brannon,  J.  Writ  of  error  taken  by  the 
Norfolk  ft  Western  Bailroad  Compnny  to 
a  Judgment  in  tbe  circuit  conrt  of  Wayne 
county,  against  it,  in  favor  of  Vinson  ft 
McDonald.  Tbn  plaintiffs  brought' an  ac- 
tion of  asaumpsitt  and  tbe  defendant  ten- 
dered B  plea  of  DonaBsumpait,  to  which  Ibe 
plaintiffs  objected,  on  tbe  ground  that 
they  had  filed  with  their  declaration  an 
affidavit  aa  to  the  amount  due  from  the 
defendant,  as  provided  by  section  46.  c. 
1^,  Code,  and  tbat  the  plea  tendered  was 
not  accompanied  by  the  affidavit  required 
In  Buch  case  of  the  defendant  by  said  eec- 
tion.  The  plea  was  refused,  end  Judgment 
rendered.  The  defendant  contends  that 
tbe  affidavit  made  by  the  plaintiffs  U  not 
a  anfflcient  affidavit  under  tbe  law,  and 
conatltuted  no  bar  to  Its  plea  without  an 
affidavit,  and  called  upon  it  for  no  affi- 
davit. The  affidavit  tiled  by  the  plafntitTrt 
reads  as  follows:  "State  of  West  Virginia, 
county  of  Cabell,  to  wit:  Before  me  per- 
sonally appeared  Z.  T.  VlnRon,  who.  being 
by  Die  first  daly  sworn,  says  that  he  is  a 
member  of  the  firm  of  Vinson  &  McDonald, 
theowners  of  the  foregoing  accuDnt;  tbat 
said  account  is  for  professional  serviceu 
rendered,  and  necessary  expenses  patd: 
that  the  same  is  Jast,  due,  and  unpaid, 
and  that  there  la  now  due  said  Vinson 
&  McDonald,  Including  Interest  to  the  first 
day  of  April.  1892,  tbe  aum  of  $421.62.  Z. 
T.  Vinson.  Taken,  sworn  to.  and  oub- 
aeribed  before  me,  tbls  4tb  day  of  April, 
3892.  Jnuus  Fibcbbach,  Notary  Public." 
Tbe  defendant  baa  the  clear  right,  at  com- 
mon law,  upon  the  highest  principles  of 
Justice,  to  make  defense;  and  this  defend* 


ant  had  the  right  to  file  this  plea,  unless 
debarred  by  said  statute;  and,  as  it  Is  In 
derogation  of  an  Important  common-law 
right,  I  think  a  fairly  full  compliance  wltb 
It  ought  to  be  required.  The  section  pro- 
vides that.  "If  the  plaintiff  ffies  with  his 
declaration  an  affidavit  stating  that  tbere 
is.  as  be  verily  believes,  doe  and  anpatd 
from  the  defendant  to  him,  upon  tbe  d» 
mand  or  demands  stated  in  tbe  declara- 
tion, Including  principal  and  interest,  after 
deducting  all  pHyments,  credlte,  and  set- 
offa  made  by  the  defendant,  and  to  which 
be  la  entltlcil,  a  sum  certain,  to  be  named 
In  tbe  affidavit,  no  plea  shall  be  filed  iu 
the  case,  either  at  rules  or  in  court,  nnlesa 
the  defendant  shall  file  with  his  plea  hla 
affidavit  that  tbere  is  not.  as  he  vertly  be- 
lieves, any  sum  due  from  him  to  the  plain- 
tiff, "  etc.  The  declaration  con  tains  only  the 
common  counts  In  Indebitatua  nasumpsit, 
specifying  a  demand  of  9600.  An  account 
la  found  in  tbe  papers  Itemiiing  certain 
services  aa  attorneys,  and  expenses  paid, 
showing  a  balance  uf  $431.62;  but  It  baa 
nn  earmark  identifying  it  with  thecase.by 
a  clerk's  Indorsement,  or  by  being  entitled 
of  tbe  case;  simply  an  account  In  favor  of 
Vinson  &  McDonald,  debiting  the  Norfolk 
ft  Western  Railroad  Company.  The  afti- 
davit  does  not  state  that  there  Is  a  certain 
snm  due  on  the  demand  in  the  declaration 
stated,  aa  tbe  Ci>de  reiinirea.  It  doei  say 
that  tbe  aceonntis  Just,  and  tbat  a  bal- 
ance Is  due  thereon;  but  the  account  does 
not  Identify  itself  with  the  declaration, 
nor  even  with  the  action,  and  so  the  state- 
ment is  not  tantamount  to  a  statement 
that  so  much  Is  due  on  tbe  demand 
stated  In  the  declaration.  But,  in  my 
opinion,  a  atill  more  serfona  detect  Is 
that  it  entirely  omits  to  say  tbat  a  cer^ 
tain  balance  is  due  "after  deductiog 
all  paymentH,  credits,  and  set-offs  ibade 
by  tbe  defendant,  and  to  which  be  Is 
entitled;"  and  it  does  not  contain  words 
to  the  same  effect.  True,  it  may  be  said 
tbat  as  tbe  affidavit  states  that  tbe  ac- 
count is  Joat,  dae,  and  unpaid,  and  th.at  a 
partlcniaranm  Is  doe.  It  virtually  excludes 
credits,  payments,  and  set-offs,  and  we 
may  say  It  does  by  implication;  but  to 
this  I  reply  that  the  words  of  the  statute 
make  the  affiant  say  both  that  affiant 
verily  believes  a  certain  sum  la  due  and 
unpaid,  and  tbat  It  remains  after  detluct- 
iog  such  pa^menta,  credlte,  and  set-offs. 
Can  we  disregard  and  dltipense  with  these 
words  of  the  statute?  Klnst  we  not  have 
them,  or  equivalent  words?  Why  did  tbe 
leglsiatore  insert  them?  The  legislature 
did  not  Intend  to  allow  a  plalntlffto  make 
the  very  general  statement  tbat  a  certain 
sum  is  due  and  unpaid,  hut  intended  to 
probe  his  couMclence  particularly  aa  tn 
payments,  credits,  and  set-oITs.  Douht- 
leBH,  where  one  party  owes  another,  by 
note,  for  Instance,  tbe  latter  may  trutli- 
fnliy  make  the  general  statement  tbat  the 
whole  of  it  la  due  and  unpaid,  though  the 
defendant  baa  large  aet-offa  agaluKtlt,  as 
set-offs  come  from  a  separate  demand. 
But,  aA  tbe  affidavit  In  case  of  default  of 
t^e  defendant  to  appear  is  the  basis  of  a 
Judgment,  the  legislature  has  seen  fit  to 
compel  tbe  plaintiff.  If  he  asks  Judgment 
by  default,  to  exclude  sncb  actons:  to 


Digitized  by 


Google 


W.Va.) 


STATE  e;  MICHAEL. 


take  jadjcment  tor  the  real balauce, exclud- 
ing paymnDtH,  credits,  and  Bet-otTfl.  I  do 
net  think  the  affidavit  compiled  with  the 
statute,  su  as  to  exclude  tbe  plea,  and  It 
oagbt  to  havebeen  received.  I  suppose  an 
effidflTlt  filed  under  said  sectlou  would  be 
a  part  of  tberenurd.aud  thereforelt  ought 
to  bpootltled  nl  the  caase,  as  a  paper  In 
tbe  cause,  so  as  to  Identify  It  as  part  of 
tbe  cause.  Its  connection  therewith  onght 
to  appear.  Su  should  an  account  of  items 
filed  wltb  a  (Iecla.*Qt)on.  There  Is  no  rea- 
son for  looseness  in  such  matters.  There 
muRt  be  reaaonnhle  certainty  In  such  mat- 
ters. In  WatsoD  T.  Retsslg,  94  III.  281,  It 
was  held  that  "an  affidavit  cannot  be 
ased  In  a  cause  nnlesfl  properly  entitled ; 
and  the  title  should  be  nf  the  cause  in 
which  it  Is  to  be  URed. "  Same  in  Beebe  v. 
Morrell.  76  Mich.  114,  42  X.  W.  Rep.  1119, 
and  1  Amer.  ft  Entf.  Enc.  Law.  310.  In  tbe 
latter  case  it  id  held  tbat  the  test  whether 
an  affidavit  Is  properly  entitled  Is  whether 
perjury  cunld  be  asHlgned  upon  it.  There- 
fore the  Judgment  is  reversed,  tbe  plea  Is 
allowed  to  be  filed,  and  the  ease  is  re- 
manded for  further  proceedings  acnordlpg 
tu  law. 

(S7  W.  Va.  B65) 

STATE  V.  MICHAEU 
(Bnpreme  Court  of  Appeals  of  West  Ylrg^nta. 

CmFBtBHOT   or  WlTKESSBS  — YonTHnrUTBBS  — 

Dbtirhini,tioit  bt  Court. 

1.  The  qnestlOD  of  the  oompetency'of  a  witness 
la  aqnestloD  fortheconrt,  and  not  for  tbe  jury,  and 
when  a  witaeas  la  offered  in  a  criminal  case,  and  a 
doubt  is  raised  as  to  the  competency  of  suoh  wit- 
nesB,  it  is  the  du^  of  the  court  to  determioe  that 
question  upon  a  carefnl  examination  of  the  wit- 
ness as  to  age,  capacity,  and  moral  and  lecftl  ac- 
countability. 

2.  If  the  proposed  wltnesi  la  an  Infant  of  snch 
tender  years  ana  mind  as  to  be'legally  trrespon- 
rible  for  her  conduct,  and  to  hare  no  conception 
of  the  lego]  or  moral  obligation  of  an  oath,  nor  of 
the  pains  and  penalties  for  false  swearing,  she  is 
not  a  competent  witness. 

8.  A  witness  introduced  In  this  case  on  behalf 
of  the  state  is  five  years  of  age,  of  ordinary  intelli- 
gence, with  very  little  or  no  knowledge  of  moral 
accountability,  and  clearly  outside  of  tbe  pale  of 
legal  responsibility,  is  held  competent  to  testify, 
wnhoat  a  aufflcient  preliminary  examination  by 
the  trial  court  to  determine  her  competency.  This 
was  error,  which  will  be  reviewed  by  this  court. 

4.  If,  on  tbe  examination  of  sncb  witness,  her 
Incompetency  appears,  It  is  the  dn^  of  the  court, 
on  motion  of  the  accused,  to  ezdnde  her  evidence 
from  tiie  Inry,  and  It  would  be  error  for  tbe  court 
to  refer  the  question  of  eompetenoy  to  the  Jury, 
«dther  1^  instniotion  or  otherwise. 
(Syllabas  by  the  Court) 

'  Error  tocircult  court,  Cabell  county. 

Edward  MIctaael  was  convicted  of  rape, 
and  brings  error.  Reversed. 

Campbell  A  Holt,  Gibson,  Hutchinson 
A  GIbsoa,  and  E.  S.  Doolittle,  for  plain  tin 
In  error.  AUtod  CaldwetJ,  Atty.  Oen.,  for 
tbe  State. 

Dent,  J.  Tbla  la  a  proeecatlnn  against 
Edward  J.  Michael  for  carnal  knowledge 
of  Garnet  L.  Pool,  an  Infant  five  years  of 
age.  The  case  wae  tried  at  tbe  fall  term 
of  tbe  Cnbell  county  circuit  court.  The 
Jury  found  the  accused  guilty,  and  the 
court  aentenced  hhn  to  10  years*  Imprison- 


ment In  tbe  penitentiary.  Fromtblsjudg- 
meiit  the  accused  applied  for  and  obtained 
a  writ  of  error  to  this  conrt,  and  now 
here  assigns  five  separate  errors  commit- 
ted by  said  trial  court  to  bis  prejudice: 
(1)  Fallare  to  quash  tbe  Indictment;  (2) 
refusal  to  give  a  certain  Instruction  asked ; 
(3)  the  incompetency  of  the  witness  Gar- 
net L.  fool ;  (4)  the  failure  on  the  part  of 
the  state  to  prove  penetration,  tbe  dis- 
tinguishing element  of  this  crime. 

As  to  the  first  asslgnmeDt  of  error,  tbe 
indictment  appears  to  be  in  tbe  usual 
form,  and  to  follow  the  lauKuage  of  the 
statute  strictly.  To  carnally  know  a  child 
under  12  years  of  age  Is  a  felony,  within 
the  meaning  nf  the  la  w ;  and  It  i»  unneces- 
sary to  nse  tbn  word  "ravish"  in  such 
Indictments  to  define  the  oRonse.  The 
court  did  not  err  In  overruling  the  motion 
to  quaab. 

In  tbe  Instruction  asked  and  refused,  tbe 
basis  of  the  second  assignment  of  error, 
occur  these  words;  "The  Jury  may  con- 
sider whether  she  has  capacity  to  dlstin- 

fnlsh  right  from  wrong,  truth  fmm  false- 
ood,  as  well  as  whether  she  has  any  ap- 
preciation of  tbe  secular  and  moral  sanc- 
tion of  tbe  oath  she  took."  The  court  re 
fused  to  give  tbls  Instruction,  witb  this 
clause  in  It,  probably  because  it  referred 
the  matter  of  the  competency  ol  the  wit- 
ness to  the  determination  of  the  Jury, 
after  the  court  had  already  determined 
ber  competency,  and  In  doing  su  bad  al- 
ready passed  on  the  substance  of  the  In- 
struction. The  competency  of  a  witness 
is  a  question  for  the  court,  and  ought  not 
to  be  left  to  the  determination  of  the  Jury, 
because  It  Is  a  question  of  legal  ascertalu- 
ment.  requiring  wisdom,  knowledge,  and 
experience. 

The  third  exception  in  thiscase  ralseetbe 
question  of  competency.  The  court,  after 
asklne  the  witness  a  few  short  and  rather 
leading  questions,  determined  she  was 
competent,  admitted  ber  evidence  to  go  to 
tbe  Jury,  and  then  refused  to  exclude  It  on 
motion  of  the  accused.  In  such  cases  tbe 
trial  court  has  a  very  wide  dlRcretlon.and 
this  court  will  not  review  Its  action  unless 
th'>  error  Is  palpable  and  flagrant.  At  14 
years  of  age  a  witness  Is  prt^sumed  to  be 
competent.  Under  that  age,  no  such  pre- 
sumption arises.  Under  the  age  ol  S,  pre- 
sumption of  incompetency  would  arise 
and  at  tbe  age  of  6  tbe  utmost  limit  would 
be  ordinarily  reached,  unless  extraordina- 
ry development  of  the  mental  and  reli- 
gious faculties  should  be  shown,  to  take  the 
case  out  of  tbe  ordinary  course  ot  nature. 
Children  of  this  age  usually  have  not  suffi- 
cient development  to  understand  tbe  na- 
ture and  effect  of  an  oath,  and  more  espe- 
cially IT  their  parents  have  been  neglectful 
of  their  care  and  education  In  religious 
and  moral  truths.  Thay  may  have  some 
knowledge  that  It  Is  wrong  to  tell  a  He, 
yet  this  may  be  so  slight  as  to  produce  no 
decided  or  lasting  Impression  on  their 
minds,  but  leave  them  In  a  decidedly  cba- 
otlc  state,  In  wblcb  they  may  easily  be 
led  to  believe  that  the  things  that  otb' 
ers  In  authority  over  tbera  Instruct  them 
to  say  are  tbe  Indistinct  thing  called 
'truth,' and  therefore  tbey  must  repeat 
Jnat  wbat  they  are  told  tosay,  orwbat 
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baa  often  been  repeated  In  tbeir  presence. 
Not  Mng  amenable  to  tbe  law  for  false 
■wearing,  and  havlDiE  no  hnowledKe  of 
moral  reeponslbillty.  deslgolng  and  wicked 
people  may  eaully  ase  tbem  to  further  in- 
trigues of  their  nwo,  without  fear  of  pnn- 
iBbment  for  sobomation  of  perjury.  They 
are  as  clay  in  the  potter's  hand,  to  be 
molded,  some  to  honor,  and  some  to  dis- 
honor. Lacking  conaclentionsness,  tbey 
repeat  with  phonographic  precision  the 
tbiugs  that  have  been  told  them  to  say, 
bn  tbey  trut)  or  false.  Neither  reason  nur 
authority  Justifies  the  admission  of  sticb 
wltDesBes,  especially  when  the  pleaded  ne- 
cwalty  for  such  admission,  if  the  accused 
were  really  guilty  of  the  charge,  conld 
have  been  avoided  by  the  Immediate  and 
careful  examination  of  the  body  of  the 
victim  assoon  as  tliesupposed  crime  issus- 
pected  to  have  been  committed.  And, 
even  It  this  were  not  true,  it  la  far  better 
that  human  Justice  should  fail,  and  the 

Snllty  be  left  to  the  infallible  Justice  of 
ud,  than  that  an  Innocent  peraon  should 
bave  bl8  life  destroyed,  or  be  subjectiid  to 
lasting  torture  and  Ignominy,  by  reason 
of  the  admission  by  a  court  of  Justice  of 
an  Incompetent  and  wholly  Irresponsible 
witness.  It  hae  been  held  "the  effect  of  an 
oath  on  the  eonsclrace  of  a  child  should 
arise  Irom  religions  teellngH  of  a  perma- 
nent nature,  and  not  merely  from  instruc- 
tions confined  to  the  nature  of  an  oath 
recently  communicated  to  her  for  the  pur^ 
pose  of  the  trial.**  In  thlecasetbe  trial 
Judge  made  very  little  Inquiry  Into  the 
competency  of  the  wltoesa,  but  rather 
avoided  it,  and  there  la  nothing  In  her  an- 
swers, or  In  the  questions  propounded  by 
him.  that  ebows  she  had  any  rellglousfpel- 
ings  of  any  character;  much  less,  religious 
feelings o(  a  permanentnature.  Toaques- 
tion  propounded  by  him,  "Is  It  bad  to  tell 
stories?  she  answera,  **  Yea,  ma'am."  A 
babe  who  conid  Just  artlcnlatecould  make 
the  same  answer  without  meaning  any- 
thing. To  the  question,  "What  becomea 
of  little  girls  that  tell  atories?"  she  an- 
swers, "The  bad  man  gets  them."  And, 
as  to  what  tUe  conrt  does  with  them,  she 
answers.  "  Puts  them  In  Jail.**  These  were 
apparently  from  previous  Inatrucilnne  for 
the  purpose  uf  the  trial,  and,  sf>  far  as  the 
context  discloses,  merely  mechanical  on 
the  part  of  the  child,  and  reveal  no  rell- 
giouB  feelings  of  a  permanentnatnre.  The 
Judge  appeare  to  have  purpoeely  avoided 
any  reference  to  a  future  state,  or  of  Qod. 
or  any  other  question  that  would  make 
known  the  rellglona  sentiment  or  feeling 
ol  the  child,  If  she  had  any.  And  un  the 
witness  stand,  In  answer  to  the  question 
It  her  mother  had  ever  tangUt  her  any- 
thing about  God  or  Christ,  she  replies, 
"No,"  and  Hays,  farther,  that  she  knows 
nothing  about  Ood,  except  that  be  makes 
babies,  and  throws  them  down  to  the 
doetore.— a  falsehood  thnt  had  evidently 
been  taught  her,  as  ber  only  light  on  the 
existence  of  her  Creator.  Now  in  these, 
as  In  all  her  answers,  she  simply  sires 
vent  to  her  childish  prattle,  and  such 
things  as  have  been  told  her  to  say. 
From  none  of  ber  answers  can  her  reli- 
gions or  moral  aeconntablUty  for  falsehood 
op  jgatbersd.  Sbe  knowa  nothing  about 


God.  nothing  abont  Chrfat,  baa  bad  no 
religious  training  or  Inatrnctlon,  la  only 
five  yeara  of  age,  has  never  been  toacbool, 
cannot  read,  doea  not  know  tbe  letters  of 
the  alphabet,  and  seems  to  hare  been 
greatly  neglefited  by  her  parenta,  who  are 
from  the  humbler  walks  of  life.  -And  the 
prosecution,  by  falling  to  ask  ber  quea- 
tluns  concerning  the  distlngclshtng  ele- 
ment of  the  crime  charged,  admit  her  In- 
competency to  teattty  concerning  tbe  same. 
They  certainly  recognised  ber  Incapacity 
to  answer  such  questions,  and  for  tbe 
same  reason  she  was  not  a  competenteub- 
Ject  for  a  rigid  cross-examlnatlun.  Un- 
less  we  throw  open  tbe  doore  to  anycblld, 
Itowever  young,  that  can  talk  and  an- 
swer questions  olsimpleromi,  and  leading, 
and  assume  that  every  cblld,  from  blrtfi, 
knows  the  sanctity  of  an  oath,  we  must 
draw  the  Hue  of  Incompetency  somewhere, 
and  that  line,  as  indicated  by  the  wisdom 
of  many  decisions  founded  upon  reason 
and  Justice,  Is  that,  where  a  child  Is  at 
such  tender  yeara  and  feeble  Intelligence 
as  to  have  no  conception  of  tbe  rellglunB 
or  moral  significance  of  an  oath,  It  Is  not 
competent  to  testify.  Applying  that  rule 
to  thia  case,  there  is  no  doubt  that  tbe 
trial  conrt  erred,  to  the  prejudice  of  tbe 
accased.ln  allowing  the  testimony  of  Gar- 
net L.  Fool  to  goto  the  Jury.  For  this 
error  the  Judgment  uf  the  clrcoit  court  la 
reversed,  the  verdict  ot  the  Jury  set  aside, 
and  «  new  trial  awarded. 


m  w.  va.  bh) 
BIERNE  et  aL  v.  RAT  et  sL 

(Supreme  Court  of  Appeals  of  Wert  l^rglnla. 
Jan.  SS,  1608.) 

FUUDULBST  C0HVBTJLHCB8— RbuTIOH  OT  pABTIBI 

— ADMtujLOT  ov  Faics— Acrunr  *o  Bar  Asisb— 

Pui.DiKes. 

1.  Aplalntlflcaa  nomorereooverwlthomtiDf- 
floient  averments  la  bis  bill  than  he  can  without 

Eroof  of  bis  averments  If  properly  made;  the  one 
i  as  eBsential  as  tbe  otber,  and  both  must  oonoor 
or  relief  will  not  be  granted. 

i.  Where  acsQBS  is  broughton  even  bvoonsent 
to  be  heard  upon  the  bill  andanswer,  and  wifcbout 
any  replication,  the  answer  is  to  be  taken  as  tine 
In  every  part  of  It,  In(^ading  also  the  faota  staled, 
which  are  not  responsive  to  the  bill ;  but  a  decree 
wiU  not  be  reverted  for  wont  of  a  replication 
where  the  defendant  has  taken  depoaltlimB  as  If 
there  had  been  a  repUoa^n. 

8.  Where  a  conveyance  Is  made  to  anear  rehb- 
tion,  the  fact  la  calculated  to  awaken  snspicion, 
and  the  transaction  will  be  closely  scrutlalsed, 
though  the  fact  is  not  of  itself  anffloient  to  raise  a 
presumption  of  fraud. 

4.  Mere  proof  of  Inadequacy  of  priceby  itseU 
has  been  considered  lusufScient  to  implicate  the 
vendee  in  the  fraudulent  inteat^  and  inadequacy 
of  price,  unless  extremely  gross,  does  not  per  sa 
prove  fraud.  It  must  appear  that  the  price  waaao 
manifeatly  inadequate  as  to  sliock  the  moral  sense, 
and  oreate  at  once  upon  Its  being  mentioned  a  sns- 
picion of  fraud. 

5.  Where  a  bill  seeks  to  set  aside  a  deed  of 
conveyance  as  voluntary  and  fraudulent,  and  the 
grantee,  in  his  answer,  denies  any  knowledge  of 
fraud  in  the  traasaetlon.  in  the  ahaenos  of  any 
replication  to  said  saawer  audi  allagatUm  wIu 
be  taken  to  be  true. 

(Syllabus  by  the  Conrt) 

Appeal  from  cin  ait  court,  Cabell  county. 
Bill  by  B.  Blema  and  anotber  ajtainai 
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Catherine  Ray  and  another  to  cancRl  a 
certain  conveyance  as  fraadolent.  De- 
fendants taad  decree*  and  plalDtlDB  appeal. 
Afflrnied. 

T.  It.  Miebh  and  Eustace  Glbaon,  for  ap- 
pellants. MoreuntA  P^^ton,  lor  appellees. 

Enolish,  p.  This  was  a  snlt  In  eqolty. 
bronght  In  the  circuit  conrt  ol  Cabell 
county  by  G.  Blerne  and  G.  Friedman, 
partners  doinK  buBlnefiB  In  the  firm  name 
of  Blerne  A  Friedman,  against  Catherine 
Bay  and  WtlUam  H.  Smith.  The  objectof 
tbe  suit  was  to  set  aside  as  fraadolent  a 
certain  deed  of  conveyance  made  by  tbe 
defendant  Catherine  Ray  to  William  H. 
Smith  for  a  certain  tract  of  land  alleged 
to  contain  84  acres,  and  to  subject  said 
tract  ot  land  to  the  payment  of  a  Judg- 
ment  obtained  by  tbe  plaintiffs  against 
aald  Catherine  Bay  for  the  sum  of  ^62.06 
and  f2.75  costs,  whlcb  Judgment  was  re* 
coTered  on  the  11th  day  of  March,  1890, 
and  wblch  was  docketed  on  tbe  8th  day 
of  January,  1881.  Tbn  ground  npon  which 
It  Is  sought  to  set  asldeaald  conveyance  Is 
that  said  conveyance  was  fraudulent,  and 
that  no  consideration  passed  from  tbe  de- 
fendant W.  H.  Smith  to  blscodetendaot, 
Catherine  Bay»  for  said  34-acrB  tract  of 
land.  Tbe  bill  was  taken  for  confessed  as 
to  the  defendant  Catherine  Ray,  but  tbe 
defendant  W.  H.  Smith  filed  bis  answer,  in 
which  be  alleged  that  he  purchased  from 
bis  codefendnnt  tbe  tract  of  84  acres  uf 
land  in  the  bill  mentioned,  paying  there- 
for $136,  and  received  from  his  said  code- 
fendant  on  tbe  17tb  day  of  December,  1889, 
a  deed  tberefor,  and  caused  the  same  to  be 
duly  recorded  on  tbe  17th  day  otDecember, 
1889,  in  tbe  county  court  clerk's  office  of 
Cabell  connty,  aad  hi^  refers  to  a  certified 
copy  or  said  deed,  filed  as  Exhibit  A  with 
complainants'  bill,  and  asks  that  the 
same  may  be  considered  as  a  pare  of  his 
answer;  but  be  denied  that  said  tract  of 
land  was  conveyed  to  bim  by  bis  code- 
fendant  with  Intent  to  binder,  delay,  or 
defraud  the  plnlntirfs  or  any  person  or  per- 
sons in  the  collection  ol  tbelr  debts.  He 
also  denied  that  said  conveyance  wub  vol- 
untary and  without  consideration,  bnt 
alleged  that,  on  the  contrary,  he  pur- 
chased said  tract  of  land  from  blscoile- 
fnndant  in  good  faitb,  without  any  knowl- 
edge of  her  Indebtedness  to  the  plaintiffs 
or  to  any  other  person,  and  paid  her 
therefor  a  valuable  consideration,  to  wit, 
$186,  which  was  a  fair  cash  value  for  said 
land;  and  that  if  there  was  any  fraudu- 
lent intent  on  the  part  of  hlH  codefendant, 
be  had  no  knowledge  of  It  whatever.  To 
this  answer  there  was  no  replication,  and 
as  to  the  effect  of  a  failure  tn  file  a  repllca- 
-Uon,  Barton,  in  bis  Chancery  Practice, 
(Tolnme  1,  p.  898.)  says:  "But  it  has  been 
frequently  held,  both  in  Virginia  and  else- 
where, that  when  a  cause  is  brought  on 
«Ten  by  connent  to  be  beard  on  tbe  bill  and 
answer,  and  without  any  replication,  tbe 
answer  la  to  be  taken  as  true  la  every 
part  of  It,  Including  also  tbe  facts  stated, 
which  are  not  responsive  to  tbe  bill ; "  and 
svaln,  on  page  416  of  tbe  same  volume,  tbe 
same  author  says:  "While,  therefore, 
ttiere  is  no  obligation  upon  the  plaintiff  to 
water  op  a  repUeatlon,  and  while  for  lack 


of  one  a  ease  cannot  be  reversed  where  the 
defendant  has  taken  depositions  as  U  there 
had  been  one,  yet  the  effect  of  his  failure  to 
do  so  will  be  to  cause  the  allegations  of 
fact  and  the  denials  of  the  answer  io  be 
taken  as  true."  In  Story's  Equity  Plead- 
ings, (section  877)  tbe  author  sayn :  "  The 
replication  Is  the  plaintiff's  avoidance  or 
denial  of  tbe  answer  or  defense,  and  In  tbe 
maintenance  of  the  bill,  to  draw  the  mat- 
ter to  a  direct  issue,  which  may  be  proved 
or  disproved  by  testimony."  So  In  the 
ease  of  Findlay  v.  Smith,  6  Munf.  142, 
CabblwJ.,  In  delivering,  the  opinion  of 
the  coart.  says  *  "As  tbe  answers,  how. 
ever,  are  not  replied  to,  the  facts  which 
tbey  state  In  relation  to  the  controversy, 
whether  responsive  to  the  bill  or  not, 
must  be  taken  to  be  true."  The  effect  of 
the  want  of  a  replication  has  been  consid- 
ered this  conrt  In  the  case  of  Snyder  V. 
Martin.  17  W.  Va.  276,  where  It  Is  held 
that,  "where  an  answer  la  filed,  and  not 
replied  to,  the  allege  tlons  therein,  whether 
responsive  to  the  hill  or  not,  must  be  tak- 
en as  true."  Tbe  fact  that  the  bill  alleges 
that  the  sale  of  the84-acre  tract  of  land  to 
the  defendant  W.  H.  Smith  was  made 
with  Intent  to  binder,  delay,  and  defraud 
tbe  plaintiffs,  and  that  said  pretended  sale 
waa  fraudulent,  and  that  no  considera- 
tion passed  from  the  defendant  W.  H. 
Smith  to  the  defendant  Catherine  Ray, 
and  that  said  allegations  remain  nncon- 
troverted  by  an  answer,  no  far  as  said 
Catherine  Ray  Is  concerned,  cannot  affect 
tbe  rights  of  said  W.  H.  Smith.  In  the 
answer  filed  by  him  he  expressly  denies 
that  said  tract  of  land  was  conveyed  to 
him  by  his  codefendant  with  Intent  to 
hinder,  delay,  and  defraod  the  plaintiffs, 
or  any  person  or  persons.  Ho  also  denies 
that  said  conveyance  was  voluntary,  and 
without  consideration,  but,  on  the  con- 
trary, alleges  tbat  tbe  same  was  pur- 
chased In  good  fnltb,  without  any  knowl- 
edge of  her  Indebtedness  to  tbe  plaintiffs, 
or  to  any  other  person,  and  tbat  he  paid 
her  therefor  a  valuable  consideration,  to 
wit,  S1S6,  which  was  a  fair  cash  value  for 
said  land;  and,  although  the  bill  does  not 
allege  that  he  had  anynoticeof  any  fraud- 
alent  Intent  on  the  part  of  his  codefend- 
ant,  yet  he  alleges  In  his  answer  that  If 
there  was  any  fraudulent  Intent  on  tbe 
part  of  his  codefeudant  he  had  no  knowl- 
edge thereof  wbatever,and,  In  the  absenre 
of  a  replication,  this  allegation,  although 
pot  responsive  to  the  bill,  must  be  regard- 
ed as  true.  Depositions  were  taken  by 
both  plaintiffs  and  defendants  in  the 
cause  after  the  filing  of  said  answer,  and 
on  tbe  4th  day  of  September,  1891 ,  a  decree 
was  rendered  In  tbe  cause  dlMmlssIng  the 
plaintiffs'  bill,  with  coats,  from  which  de- 
cree f  his  appeal  was  taken;  end,  while  it 
Is  true  that  section  4  of  chapter  184  pro- 
vides that  "no  decree  shall  be  reversed  for 
want  of  a  replication  to  the  answer,* 
wbere  the  defendant  has  taken  depositions 
as  If  there  had  been  an  answer,  yet.  In  the 
absence  of  that  statute, can  we  say  the  de- 
cree complained  of  was  erroneous,  when 
considered  upon  the  merits? 

The  first  error  assigned  Is  tbat  ttaeconrt 
erred  In  setting  aside  a  decree  by  default 
which  waa  entered  In  the  cause  at  the 
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Mareb  term,  188].  This  decree  appeara  to 
bare  been  made  at  tbe  Bame  term  of  tbe 
court  at  wtalcb  said  decree  by  defaalt  was 
entered,  and  tb!H  action  wan  taken  by  tbe 
court  npOD  an  affidavit  filed  by  tbe  de- 
fendant W.  H.  Smith,  which  showed  that 
he  was  unable  sooner  to  file  bis  answer  on 
account  of  Bicknese,  and  that  he  wan  the 
abflolute  owner  of  tbe  34-acretruct  ol  land 
eoaghttobe  aold;  and,  the  decree  being 
still  Id  the  breast  ol  tbe  court,  we  can  see 
no  fl;ood  reason  wby  the  answer  should 
not  have  been  allowed  to  be  filed.  Tbe  de- 
cree which  was  set  aside,  It  Is  true,  set 
aside  tbe  deed,  and  directed  tbe  sale  of 
suld  tract  uT  land ;  and  while  It  ralgbt  be 
regarded  as  an  appealable  decree,  It  can- 
not be  regarded  as  such  n  final  decree  as 
to  preclude  and  prevent  tbe  court,  for 
BDfficIent  cause  shown,  to  set  It  aside,  and 
allow  tbe  delendant  to  file  bis  answer. 

Tbe  second  assignment  of  error  Is  that 
tbe  court  erred  In  entering  tbe  final  decree 
complained  of  at  tbe  September  term, 
1891;  and  the  third  assigoment  of  error  la 
that  tbe  court  erred  in  not  entering  a  de- 
cree to  set  aside  the  conTeyanee  of  Denem- 
bw  17,  1S89,  as  fraudnlsnt  and  void  as 
against  the  plaintiffs.  These  assignments 
may  be  considered  together,  as  they  in- 
volve thesame  qnestions.  Nuw,  when  we 
consider  the  fact  that  the  defendant  al- 
leges in  hla  answer  that  be  purchased  tbe 
land  in  good  faltb.  without  any  knowl- 
edge of  his  cndefendant's  indebtedness  to 
the  plaintiffs,  or  to  any  other  person,  and 
that  he  paid  her  a  valuable  cooeideratlon 
therefor,  to  wit,  $136,  which  was  a  fair 
cash  value  for  tbe  land,  and  that  be  bad 
no  knowledge  of  any  fraudulent  Intent  on 
the  part  of  his  cnderendant,and  that  these 
allegations  are  not  put  in  issue  by  a  repli- 
cation, and  when  we  look  tn  tbe  testi- 
mony we  And  that  muebol  It  la  Irrelevant, 
from  the  fact  that  it  relates  to  tbe  value 
of  tbe  interest  of  the  defendant  Catherine 
Kay  In  the  86-acre  tract  of  land,  which  tbe 
plaintiffs'  bill  does  not  seek  to  subject, 
but,  referring  to  that  wblcb  Is  n'levant,  it 
appears  that  tbe  average  estimate  put 
upon  the  84-acre  tract  by  tbe  witnesses 
was  $6  per  acre,  which  would  aggregate 
9204,  and  the  defendant  Smith  allpges  that 
he  paid  f  136  fur  It,  (aa  a  matter  of  course 
the  witnesses  were  approximating  the 
value  of  said  S4-acn-  tract,)  but.  It  $6  Is 
considered  IIm  actual  value  of  the  land, 
the  difference  between  the  value  so  ascer- 
tained and  the  amount  for  which  it  waa 
sold  la  not  so  great  as  to  shock  tbe 
mural  sense,  ur  create  any  suspicion  of 
fraod;  and  the  evidence  in  the  caae  does 
not  ahow  tbatseld conveyance  was  volun- 
tary, nr  that  thedefendantHmitb  had  any 
notice  of  fraud  on  tbe  pnri  of  said  Catherine 
Ray;  on  the  contrary,  the  depositions 
show  that  tbe  aum  ol  f  186  waa  paid  for 
the  land;  and  the  defendant  Smith  In  hla 
deposition  denies  anyfrandnlent  Intent  on 
bis  part,  or  notice  of  any  such  Intent  on 
the  part  of  bis  codefendant,— we  must  con- 
elude  that  the  case  Is  with  the  defendant 
vpon  both  evidence  and  pleading. 

The  only  question  as  presented  by  the 
pleadings.  Is  whether  tbe  defendant  Smith 
was  an  Innocent  purchaser  for  value  of 
■aid  34-acre  tract  of  land.  He  asserts  It  in 


bis  answer,  and  it  must  be  taken  as  trua 
In  the  absence  of  a  r«)lieation,  aa  we  hava 
seen ;  bnt  be  goes  furroer,  and  auatains  hla 
answer  by  proof.  It  Is  true  that  the  con- 
veyance was  made  to  a  brother,  and  It 
also  appears  in  tbe  evidence  that  Cath- 
erine Bay  remained  In  posaesslon  of  the 
land  after  the  conveyance  to  her  brother 
was  made.  It  is  further  true  that  ahe  doM 
not  deny  the  alleged  fraadnlent  lnt(»it  on 
her  part  In  making  tbe  conveyance  by  fil- 
ing an  answer,  but  thene  facts,  uncontro- 
verted,  hare  nothing  to  do  with  the  quea- 
tlon  as  to  whether  the  defendant  8mltb 
paid  a  valuanle  consideration  tor  said 
land,  or  had  any  notice  of  the  fraudulent 
Intent  on  her  part.  The  plalntlffa*  bill, 
however,  does  not  allege  that  tbe  ddend- 
ant  Catherine  Uay  remained  In  poaseaslon 
of  said  tract  of  land  after  said  convey- 
ance; and  In  the  case  of  Pusey  v.  Gardner. 
21  W.  Va.  476,  4T7,  this  court  held  as  fol- 
lows: "The  object  of  pleading  Is  to  gWe 
notice  to  the  opposite  party  of  tbe  char- 
acter of  tbe  claim  or  charges  against  him. 
A  mere  legal  conclualanlu  not  a  fact  wblcb 
can  tie  met  by  proof,  if  tbe  facta  are 
stated,  tbe  law  determines  the  conclu- 
sion; bat  the  law  win  not  Infer  the  facta 
when  the  conclaalon  merely  is  stated.  A 
plaintiff  can  no  more  recover  without  a 
Bufflcient  averment  in  bis  bill  than  he  can 
without  proof  of  hla  averments.  If  prop- 
erly made.  The  one  la  aa  easentlal  as  tbe 
other,  and  both  must  concur,  or  relld  will 
not  be  granted.  *  •  *  The  same  rule, 
botb'ln  respect  to  pleading  and  proof,  ap- 
pilea  with  equal  force  to  charges  of  fran^l, 
misrepresentation,  and  undue  influence. 
Tbe  particular  acts,  words,  or  conduct  re- 
lied on  to  establish  the  fraud,  misrepresen- 
tation, or  undue  influence  must  be.  In 
effect,  averred,  and  satlafactortly  proven." 
Walte.  Fraud.  Conr.  $  242,  says:  "It  la 
said  by  tbe  supremecourtot  Pennsylvania 
that 'there  is  no  law  prohibiting  persona 
standing  tn  near  relationship  ol  business 
or  affinity  from  buying  from  each  other, 
ur  requiring  them  to  conduct  tbelr  busi- 
ness wltb  each  other  In  special  form.'  The 
sale  of  property  by  a  father  to  his  son,  or 
by  tbe  son  tn  his  father,  cannot,  In  itsrif, 
be  considered  as  a  badge  of  fraud.  •  •  « 
Belatlottship  of  tbe  parties,  however,  la 
calculated  to  awaken  suspicion,  and  the 
transaction  will  be  c1o8p1.v  scrutlnlxed. 
though  that  fact  Is  not,  of  Itself,  sufflrient 
to  raise  a  presumption  of  fraud."  Aealn. 
tbe  same  author  says,  (section  232:) 
"Mere  proof  of  inadeqnacy  of  price,  by  It- 
self, has  been  considered  InauflBcIent  to  im- 
plicate tbe  rendee  In  the  fraudulent  In- 
tent, or  to  Impeach  his  good  faith;  and 
inadequacy  of  consideration,  unless  ex- 
tremely gross,  does  not,  per  ue,  prove 
fraud.  Ir  must  appear  that  the  price  waa 
so  manifestly  Inadequate  as  to  shock  the 
moral  sense,  and  create  at  once,  npon  Ita 
being  mentioned,  a  snsplelou  of  fraud.* 
The  allegation  of  the  defendant  Smith,  in 
Ills  answer,  la  that  he  paid  a  fair  cash 
value  for  said  land,  which  allegation  Is 
n neon tro verted,  and  la  also  auatalned  by 
tbe  evidence:  and,  aa  there  Is  no  proof 
ahowlng  thateald  conveyance  was  vol- 
untary or  fraudulent,  my  conclusion  U 
that  there  is  no  error  la  the  deoree  corn- 
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pinlned  of,  and  theaame  mast  therefore  be 
affirmed,  wltli  costs  and  damagea  to  the 
appeUees. 

(37  W.  Va.  678) 

HANI^ET  et  M.  T.  CITT  OP  HTJNTINQTON. 

(Bapreme  Coart  of  Appeals  of  Weit  Vlrgliila. 
Jan.  ^  1S08.) 

MuNicipu  CoBPOiUTiosrB  —  Abanbonksitt  cnr 
Stbbbts  —  Borden  of  Proof  —  Dbfbotitb 
Strebts— PaoviNca  of  Court  and  Juki. 

1.  Wheo  a  publio  road  la  taken  into  a  oltv, 
town,  or  villag:e  Its  charter  of  iooorporation,  it 
becomes  tbe  Auty  of  suob  d^,  town,  or  Tillaffe  to 
keep  such  roid  in  repair,  unless  it  is  abandoned  as 
a  pablio  road  in  toe  manner  provided  law. 
Pi-oof  of  abandonment  devolTes  on  the^^t^t  town, 
or  Tillage. 

8.  wbere  tbe  evidence  relating  to  oontrfba- 
tor7  negligence  is  conflioUag  and  uncertalo,  then 
the  qnestion  of  sued  negllKonce  is  for  the  jury, 
and  their  finding  will  not  be  interfered  with  or 
tbe  court;  but,  whera  the  facts  are  nnoontroverted, 
then  the  question  of  oontrlbutory  Begligenoe  maj 
be  determined  by  tbe  oourL 
(^Uabns     the  Cooru) 

Error  to  drcnlt  coart.  Cabell  coauty. 

Action  by  S.  L.  Hanley  and  wife  afj^alast 
the  city  (it  HaatlDKton  to  recover  for  per- 
sonal laJarleeeustalDud  by  one  of  plaintiffs 
by  a  detect  In  defeadant'e  street.  Plain- 
tiffs had  Judjrment,  and  defendant  brings 
error.  Affirmed. 

Campbell  4k  Holt,  for  plaintiff  in  error. 
McComaa  <ft  AfcComa9,for  defendants  in  er- 
ror. 

Dbnt,  J.  This  la  an  action  of  trespass 
on  the  case,  brought  by  S.  L.  Honley  and 
M.  F.  Hauley,hls  wife, for  Injuries  received 
by  the  latter  by  reason  of  the  failure  of  the 
elty  of  Hnntlngton  to  kenp  a  certain  pub- 
Ue  road  In  repair,  and  Jadgment  was  re- 
covered for  $750. 

The  two  first  assignments  of  error  ap- 
pear to  be  wlthoot  foundation,  and  have 
been  abandoned.  The  tlilrd  and  loartb 
assignments  of  error  can  be  cooeidered  to- 
gether, as  they  virtually  involve  the  same 
quentlon  of  law.  Tbe  defendant  Insists 
that  th«>re  Is  not  anfflclent  proof  that  the 
place  where  the  accident  occarred  waa  a 
pabllc  highway  which  It  was  bound  to 
keep  In  repair.  The  evidence  sbowa  that 
tbeplaceof  the  accident  had  been  used  and 
worked  as  a  public  road  for  over  40  yearn, 
both  before  and  after  It  was  Included  In 
tbe  city  of  Hnutlngtun.  It  therefore  be- 
came and  was  the  duty  of  tbe  city  to  keep 
it  lo  repair,  nnleaa  abandoned  as  a  public 
road  by  the  city  autborltlea.  Proof  of  thla 
fact,  If  true,  devolved  upou  tbe  city,  which 
It  did  not  nodertake.  The  Jury,  therefore, 
rightly  Inferred  from  the  farts  proveu  that 
the  ruad  was  a  public  road,  and  that  It 
was  tbe  duty  of  the  city  to  keep  It  In  re- 
pair. 

The  defendant  further  Insists  that  tbe 
plaintiff  was  guilty  of  contributory  negli- 
gence. Where  the  evidence  itt  relation  to 
contributory  negligence  Is  confiictlns:  and 
nncertaln,  then  the  question  of  such  negli- 
gence Is  for  the  Jury, and  their  finding  can- 
not be  Interfered  with  by  the  court;  but 
wbere  the  evidence  Is  uncontro verted,  and 
the  facta  are  certain,  clearly  establishing 
a  easa  of  cootrlbntory  negligence,  the 


eonrt  ahoald  determine  tbe  question.  If  a  , 
traveler  on  tbe  highway  falls  to  use  ordi- 
nary caution,  and  voluntarily  takes  a  dan- 
gerous risk,  that  a  sensible  or  reasonable 
person  would  not  take,  then  he  cannot  re- 
Gover.lf  Injured,  notwithstanding  the  neg- 
IlKenco  of  others,  unless  designed  wanton- 
ly, for  the  purpose  of  Injuring  anch  person. 
A  traveler  has  tbe  right  to  assume  that 
the  public  roads  are  In  good  condition, 
and  the  use  of  ordinary  care  Uall  that  la 
required  of  him.  He  la  not  required  to  ac- 
curately measure  tbe  depth  of  the  ruts, 
and  ascertain  the  proximity  of  dangerous 
roots  thereto,  and  carefully  calculate  as 
to  how  deep  tbe  rnta  and  how  long  the 
roots  would  have  to  be  to  produce  an  ac- 
cident. To  require  sucb  a  degree  of  care 
would  make  trav^ng  alow,  iiideed,  and 
virtually  nullify  the  law  subjecting  cltlea 
to  damages  for  failure  to  keep  their  roads 
In  repair.  The  only  question  to  be  deter- 
mined In  this  case  Is,  could  the  plaintiff 
Mrs.  Hanley  have  knowa,  by  tbe  use  of 
ordinary  care,  tbat  the  defects  In  the  road 
would  produce  the  accident  by  which  abe 
was  injured?  Certainly  not.  The  evt- 
denee  In  this  case  raises  doubt  aa  to 
whether  it  did  occur  or  not.  But  the  Jury 
have  determined  that  question  In  her 
favor;  and,  the  evidence  being  conSIctlng, 
this  court  cannot  disturb  their  verdict, 
however  doubtful  may  appear  tbe  justice 
of  their  finding.  Tbe  judgment  of  tbe  cir- 
cuit court  la  therefore  a  (firmed. 


(37  W.  Va.  680) 
DAUBON  et  al.  V.  SMITH  et  sL 

(Snprane  Court  of  Appeals  of  Wiost  ^rglnla. 
Jan.  18d&) 

COKVBTANCB  OF  EqCITABLB  TiTLB  —  FAILTTBI  TO 

Rbcobd— RiOBTB  OF  Assignor's  Cbeditors. 
A  person  has  equitable  title  to  land  nnder 
an  executory  written  contract,  and  by  written  as- 
signment  transfers  It  to  another,  which  assign- 
ment is  not  recorded,  and  a  Judgment  goes  against 
the  assignor.  The  assignment  is  void  as  to  such 
Judgment,  and  tbe  equitable  right  to  the  land 
under  the  contract  and  assignment  subject  to  the 
judgment,  because  of  failure  to  record  the  assign- 
ment. 

(SyUabus  by  the  Court.) 

Appeal  from  circuit  court,  Wnyneconnty. 

Bill  by  L.  Q.  Damron  and  others  against 
James  Smith  and  others.  Plaintiff  had 
decree,  and  defendant  Smith  appeals. 
Affirmed. 

H,  £',6'/)umAte,for  appellant.  J.S.Mar- 
euBif  tor  app^leea. 

Brannon,  J.  Damron  and  Preston 
brought  a  chancery  suit  in  Wayne  county 
to  enforce  a  judgment  against  Perry,  and 
to  avoid  a  transfer  of  land  from  Perry  to 
Smith  as  fraudulent.  Smith  had  sold  Per- 
ry the  land,  and  made  him  an  executorr 
contract.  In  writing,  attesting  the  sale. 
Perry  was  a  constable,  and  became  in- 
volved to  a  small  amount;  aud,  while  ae 
Involved, bya  writing  heasslgned  the  con* 
tract  to  Smith  and  others,  who  were  sure- 
ties on  hffl  bond,  and  who  claimed  to  have 
paid  money  for  Perry  aa  such  sureties. 
The  decree  subjected  tbe  land  to  sale,  and 
Smith  appealed. 

I  do  not  deem  It  necessary  to  consider 
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the  question  wbetber  the  traoBfer  of  the 
title  bond  from  Perry  to  Smitband  otbera 
was  with  frandnlent  Intent,  because,  even 
If  not  tainted  with  anch  Intent,  the  land 
moBt  be  held  liable,  for  the  reason  that  the 
asalffnment  of  the  title  bond  or  executory 
contract  from  Perry  to  Smith  and  others 
was  never  recorded.  The  purchasemuney 
bad  been  paid,  and  Ferry  was  vested  with 
an  equitable  title  to  the  land,  and  was  en-, 
titled  to  dfemand  a  deed  from  Smith,  as 
the  erldence  clearly  shows,  and  the  Jadg- 
ment  attached  to  the  land,  and  avoided 
the  transfer. 

Complaint  Is  made  that  the  court  struck 
out  answers  of  the  defendants.  Taking 
as  true  every  word  of  the  annwers  deny- 
ing the  fraud,  yet,  as  the  land  is  liable, not 
for  fraud,  but  because  of  the  docketed 
Judgment  and  the  (allure  to  record  the  as- 
signment, the  answerpreBeDtednodefense; 
and,  though  It  were  error  to  strike  theni 
out  for  the  canse  assigned,  yet,  as  they 
could  not  possibly  have  averted  a  decree 
rendering  the  land  liable,  I  would  not  con- 
sider It  reversible  error.  They  were  al- 
lowed to  be  filed  before  the  decree  of  sale, 
and  It  may  be  said  this  cured  the  error, 
thoogh  I  do  not  deem  It  necessary  to  far- 
ther pnrsae  this  matter. 

The  decree  Is  therefore  afBrmed. 


(37  W.  Va.  BBS) 

KASBB  V.  ADAU BON  et  sl 

(Snpranw  Court  of  ApiMals  of  West  Vlwlata. 
Feb.  1,  1898.) 

AmiLABui  Deorsb— Rbtbrsu  oh  Uonov— 
RBTcaR  aw  Offiobb— CoiraLuvmHsss. 

1.  WhereadeoreehasbeenrendoTedinaoaiiBe 
uponadBmutxertotlieblU,  bq  answer,  a  senple- 
mental  and  amended  anBwer,aiid  rBplloatlons  there- 
to, upon  depositions  taken,aDd  the  report  of  a  com- 
miBBloner,  which  hsB  been  excepted  to,  the  exoep- 
tiOQB  acted  upon,  and  the  principles  of  the  cause 
have  been  adjudicated,  such  decree  cannot  be  re- 
verted upon  motion  under  chapter  iS4  of  the  Coda, 

2.  A  decree  ordering  the  sale  of  land  is  an  ap- 
pealable decree,  under  chapter  185,  S  1,  subd.  7,  of 
ihe  Code;  and  no  error  in  such  decree  can  be  re- 
viewed unless  a  petition  for  an  appeal  is  presented 
iritbln  two  years  after  such  decree  was  rendered. 

8.  An  oniolal  return  duly  made  unon  process 
emanating  from  the  court  or  its  olBcar,  1^  a 
sworn  officer.  In  relation  to  facts  wbloh  It  Is  bis 
legal  doty  to  state  in  it,  is,  as  between  the  parties 
and  privies  to  the  suit,  and  others  whose  rights 
are  neoessarily  depeadeat  upon  1'^  ooodaslve  of 
the  faou  therein  stated. 
{Syllaboa  br  the  Court.) 

Api>eal  from  drcolt  eoart,  Jackson 
eoonty. 

BUI  by  Wnilam  Bader  against  Thomae 
Adamann,  N.  B.  Armatrong.and  others  to 
enforce  a  vendor's  lien.  From  the  decree 
entered,  defendant  Armetrong  appeate. 

n.  F.  Fleming,  tor  appellant.  W,  A, 
PsrsoDs,  for  appellee. 

Englisb,  p.  Previous  to  the  year  11^, 
Henry  J. Fisher  sold  and  conveyed  a  tract 
of  land  containing  900  acres,  more  or  less, 
Bitnated  on  the  Middle  Fork  of  Keedy,  in 
the  county  otBoaae,  to  one  W.  H.  Moure, 
In  consideration  of  the  sum  of  $6,500, 
which  purchase  money  was  to  be  paid  In 
Installments,  with  Interest,  and  a  vendor's 


Hen  was  retained  to  secure  the  payment 
thereof.  On  the  19th  day  of  February,  1877. 
the  said  W.  H.  Moore  and  wife  sold  and 
convecred,  with  geueral  warranty,  to  Josh- 
ua F.  Parish,  ]80  acres  of  said  flOO-acre tract 
of  land,  for  the  sum  of  92,350,  and  retained 
a  veudor's  Hen  to  secure  the  payment  of 
aald  purchase  money.  On  the  20tb  day  of 
February,  1S77,  the  said  W.  H.  Monre  also 
sold,  to  D.S.Cottle,  another  parcel  ol  said 
900-acre  tract,  supposed  to  contain  150 
acres.  On  the  Sd  day  of  OctobeftlSTT,  said 
JosKaa  F.  Parish  sold  and  conveyed  to 
William  A.  F.outy  61  acres  of  his  180-acre 
tract,  retaining  a  vendor's  Hen;  and  on 
tbe  6th  day  of  April,  1S7B,  said  Parish  con- 
veyed to  N.  B.  Armstrong,  the  appellant 
In  this  case,  120  acres,  being  the  reeldne  of 
said  ISO-acre  tract  sold  him  by  said 
Muore,  and  retained  a  vendor's  Hen  on 
said  130  acres  to  secure  the  nnpald  pnr-- 
chase  money,  amonntlng  to  9986,  for 
which  three  notes  were  given  by  said  Arm- 
Htrong  to  Pariah, — one  for  98S5,dae  Uareb 
1, 1880;  one  for  $800,  due  March  1,  1881: 
and  one  for  9S00,  due  March  1, 1882,— and 
aald  Parish  assigned  and  transferred  said 
three  purchase  notes  ezecnted  to  hlifi  by 
said  Armstrong  to  one  S.  B.  Bader.  Pre- 
vious to  September  23, 1880,  said  D.  S.Cot- 
tle, to  whom  said  W.  H.  Moore  sold  said 
160  acres  of  land,  placed  In  the  hands  ot 
George  J. Walker,  an  attorney  at  law,  cer- 
tain claims  and  notes  for  collection, 
which,  when  collected,  were  to  be  applied 
In  payment  of  said  Cottle's  purchase  mon- 
ey to  said  Moore^  and  to  be  paid  over  to 
said  H.  J.  Fisher  upon  the  purchase  mon- 
ey due  from  Bn<d  Moore  to  fisher  on  the 
entire  tract  of  900  acres,  which  notes  wer« 
collected  by  said  Walker,  and  tbe  entire 
net  amount  bo  collected  was  paid  over  to 
said  Fisher  on  said  Moore's  purchase 
money,  and.  after  crediting  said  amount 
and  other  amounts  paid  by  said  Moore, 
a  large  balance  yet  remained  due  said 
Fisher  on  said  900-acre  tract;  and  said 
Fisher  brought  a  suit  In  equity.  In  the  cir- 
cuit court  of  Boane  county,  against  said 
Moore,  Fouty,  Cottle,  Parish,  Armstrong, 
and  others,  to  subject  said  land  to  tbe 
payment  of  the  realdue  of  the  purcbase 
money  due  him,  In  which  suit  a  decree 
was  rendered  directing  a  sale  of  aald  en- 
tire 900-acre  tract  byCbaries  E.  Uogg.spe- 
clal  commlHBloner,  which  sale  was  made 
In  the  month  of  March,  1881,  by  said  spe- 
cial commissioner,  one  Thomas  Adamaoa. 
becoming  tbe  purchaser,  at  the  Hum  of  90>- 
600.  which  sale  was  confirmed  by  said  cir- 
cuit court  on  tbe  17tb  day  of  March,  1881. 

On  the  Htb  day  of  March,  1881,  an  agree- 
ment in  writing  was  entered  into  between 
said  Adamaon,  Cottle,  Armstrong,  Bader, 
and  Pariah,  which  reads  as  follows:  "Tbe 
agreement.  Exhibit  K,  with  plalutin's  bill, 
Is  In  the  words  and  figures  fiillowlng,  to 
wit:  'Exhibit  K.  Article  of  agreement 
between  Tbos.  Adamson,  of  tbe  first  part, 
and  J.  F.  Parish,  U.  S.  Cottle,  N.  B.  Arm- 
strong,  and  S.  B.  Rader,  parties  of  the  aeo- 
ond  part.  Whereas,  said  party  of  the  first 
part  has  purchased  tbe  tract  ot  900  acres 
of  laud  sold  under  decree  of  tbe  circuit 
court  of  Roane  county  In  the  equity  suit 
therein  pending;,  wherein  H.J.Fisher  is 
plaintiff  and  W.  H.  Moore  et  ale.  are  de* 
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fendaDtH;  and  whereas,  said  J.  F.  Parftita 

fturchaeed  o(  W.  H.  Moore  180  acres  o(  said 
and,  and  D.  Cottle  lb7%  acres  of  said 
land  of  said  Moore,  and  said  N.  B.  Arm- 
stronjr  pnrebased  of  said  Perish  liN)  nerea 
of  said  Parish's  parehase  of  said  land,  and 
said  Rader  holds,  by  asalgnnienl  from  said 
Parish,  said  Armstrong's  notes  tor  the 
porehase  money  for  his  purchaee,  to  the 
amuont  of  nine  hundred  and  thirty-five 
dollars,— that  Is,  he  holds  $686.00,  and 
Jno.  Matson  bolda  a  three  hundred  dollar 
note,  wblnb  said  Bader  aa«lgned  to  blni ; 
and  wherens,  said  Pariflh  placed  In  the 
bandsofOeo. J.Walker,  Esq., sundry  notes 
and  claims  to  be  collected  and  applied  to 
the  payment  of  said  Parish's  Indebtedness, 
and  to  be  applied  on  the  payment  of  said 
Moore's  Indebtedness  tu  H.  J.  FIsber  for 
the  tract  of  land  flrst  aforesaid:  Now, 
this  agreement  witnesseth  that  the  re- 
ceipt of  said  Walker  for  said  notes  and 
claims  Is  to  be  assigned  and  turned  over 
to  said  Adamsou,  and  the  money  men- 
tioned therein  Is  to  be  paid  to  said  Adain- 
son.  who  Is  to  credit  the  amount  of  mon- 
ey that  he  may  receive  therein  on  the  in- 
debtedness of  said  Pailab  for  the  unpaid 
pnrchane  money  of  bis  said  tract  of  land 
according  tu  Mb  contract  with  said 
Moore;  and,  It  said  contract  Is  not  com- 
piled with  within  twelve  months,  then 
said  N.  B.  Armstronir  may  pay  off  and 
discharge  said  Parish's  contract,  and  the 
money  that  he  may  hare  to  pay  shall  be 
a  credit  on  his  notes  to  said  Parinb  for  his 
porehase  nf  the  tract  of  land  aforesaid; 
and.  It  he  has  to  pay  more  tban  the 
amount  of  his  Indebtedness  for  unpaid 
porehase  money,  then,  npon  the  payment 
of  the  unpaid  purchase  money  Indebted- 
ness of  said  ParlHb  for  bis  said  tract  of  180 
acres  of  land,  said  Adameon  is  to  convey 
to  Bald  N.  B.  Armstrong  said  tract  of 
180  acreB  of  land  free  from  any  Hen  of  the 
Jndsment  of  Perry  Moore  against  said 
W.  H.  Moore;  and,  if  the  amount  that 
said  Armstrong  may  have  to  pay  la  less 
than  the  amount  of  his  Indebtedness  on 
his  purchase,  then  be  Is  to  pay  that  reaU 
dne  to  the  assignee  of  said  Parish;  and 
upon  the  paymentof  the  same  said  Adam- 
son  Is  to  convey  to  said  Armatrong  said 
120  acres  of  land  tree  from  the  lien  of  the 
said  Judgment,  and  la  to  cnnvuy  the  resi- 
due. 60  acres, to  said  Parish;  and  said  Ra- 
der Is  to  dismiss  his  suit  against  said  Arm- 
strong lb  tbe  circuit  coart-  of  Boane 
cnooty,  bot  Bald  dtemissal  Is  not  to  Im- 
pair tha  Hen  of  the  said  Bader  on  said 
Armstrong's  land.  And  It  Is  furtberagrncd 
that  said  D.S.  Cottle  Is  to  pay  to  said  Ad- 
amson  the  unpaid  purchase  money  fur  his 
auld  tract  of  157J^  acres  of  Innd  according 
to  bis  contract  with  said  Mopre,  and  upon 
the  payment  of  tbesametosald  Adamaon, 
according  to  the  t,prmB  of  the  said  agree- 
ment, in  tull,  said  Adamson  Is  to  convey 
to  aald  Cottle  said  tract  of  acres  free 
from  the  Hen  of  the  Judgment  aforesaid; 
and,  if  said  Armstrong  shall  not  be  re- 
quired tn  pay  to  said  Adamson  to  the 
amonnt  of  his  indebteduess  for  said  land 

Snrcbased  by  him,  then  there  shall  be  a 
en  on  his  said  land  for  the  amount  he 
may  not  taSTs  to  pay  Adamson  as  ators- 
BoM.  And  It  1B  fDitber  agraed  that,  U  said 


Adamson  shall  fall  to  collect  and  receive 
from  tbe  said  Walker  the  amount  of  the 
notes  and  claims  so  placed  lo  the  hands  ol 
said  Walker  by  the  said  Pariah  In  the 
time  aforesaid,  then  the  said  N.  B.  Arm- 
strong shall  be  permitted  to  pay  what 
shall  remain  unpaid  on  the  purchase  mon- 
ey which  the  said  Parish  owes  the  said 
W.  H.  Moore,  after  dednctlne  what  the 
said  Parish  has  already  paid  the  said 
Fisher,  and  tbe  proceeds  of  the  said  notes 
and  claims  which  may  be  collected  and 
received  as  aforesaid,  and  sball  be  entitled 
to  acredlton  the  purchase  money  he  owns 
to  the  said  Parish  <to  the  extent  of  tbe 
amount  so  paid  by  him.  Witnesseth  the 
fallowing  signatures:  [Signed]  Thob. 
Adamson.  D.  S.  .Cottle.   N.  B.  Arm- 

HTBONO.    8.  B.  RaDRB.    J.  F.  PARISH.  By 

W.  A. Parsons.  March  16tb.  1881.  [A  copy 
of  the  original.]'" 

After  the  assignment  by  eald  Parish  to 
S.  B.  Rader  of  the  three  notes  given  by 
Armstrong  to  Parish,  the  said  Bader  as- 
signed one  of  said  notes  to  one  John  Mat- 
son,— the  same  being  tbe  one  last  falling 
doe,— and  In  October,  1882,  tbe  said  Mat- 
flon  filed  a  bill  Id  the  drenlt  court  of  Jack- 
son county  against  M.  B.  Armstrong,  J. 
F.  Parish,  S.  B.  Bader,  George  Rader, 
John  M.  Rader,  and  Thomas  Bader,  seek- 
ing to  enforce  the  vendor's  lieu  against 
said  120-acre  tract  of  land,  which  suit  was 
defended  by  said  Armstrong,  and  resulted 
In  a  decree  dismissing  the  plaintiff's  bill, 
and  after  said  decree  was  entered  against 
said  Matson,  dlamlsslng  bis  bill,  tbe  Bald 
note  was  withdrawn,  and  filed  by  tbe 
plaintiff  as  an  exhibit  in  this  cause,  with 
tbe  other  notes  executed  by  said  Arm- 
strong to  said  Parish;  and  tbe  court  Is 
asked  to  subject  said  120-acre  tract  of  land 
to  the  payment  of  said  three  notes  under 
said  vendor's  Hen.  On  the  S4tb  day  of  No- 
vember, 1876,  W.  H.  Moore  confessed  a 
Judgment  In  favor  of  one  Perry  Moore  for 
the  sum  of  $8,671.88,  with  Interest  and 
costs,  which  Judgment  was  docketed  lu 
the  clerk's  office  of  tbe  county  court  of 
Roane  county  on  the  26tb  day  of  Novem- 
ber, 1876,  which  Judgment  was  shortly 
thereafter  aaslgned  and  tranaferred  by 
said  Perry  Moore  to  Thomas  Adamson 
and  ThomaB  Moore.  Dnder  this  state  of 
drcamstancfs,  said  William  Bader  filed 
his  bill  In  tbe  circuit  court  of  Jackson 
county,  at  tbe  Febraary  rules.  1866, 
against  Thomas  Adamson,  N.  B.  Arm- 
strong. J.  F.  Parish,  D.  S.  Cottle,  8.  B. 
Rader,  John  Matson,  W.  H.Moore, Thom- 
as Moore,  and  George  J.  Walker,  setting 
forth  these  facts,  together  witb  others;  al- 
leging, among  other  things,  that  tbe  de- 
fendant N.  B.  Armstrong  wholly  refuses 
to  pay  tbe  said  single  bills,  or  either  of 
them,  and  that  he  Is  advised  that  he.  as 
the  assignee  oi  the  said  single  bills,  Is  en- 
titled, by  virtue  of  tbe  assignment  of  said 
singlR  billB  to  him.  to  the  benefit  of  tba 
vendor's  lien  retained  In  the  deed  from 
tbe  defendant  Parish  to  tbe  defendant 
Armstrong,  and  that  be  has  tbe  right  to 
have  the  same  enforced  against  tbe  said 
land  in  a  court  of  equity,  and  lo  have  the 
said  land  sold  to  pay  off  and  satlfify  the 
single  bills  so  assigned  to  him,  and  the 
costs,  etc.;  and  be  prays  that  the  defend- 
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ant  Pariib  may  be  required  to  file  witb  his 
answer  tbe  receipt  of  eald  Walker  for  the 
claims  so  turned  uver  hy  btm  to  the  said 
Waiker,  and  all  papers  and  receipts  which 
be  may  have  in  his  possession  relating  to 
tbe  DOtuB  and  claims  so  turned  over  to  tbe 
■aid  Walker,  and  that  tbe  said  defendant 
Walker  might  be  reqnlred  todlacloaeon 
oath  what  amount  of  the  said  notes  and 
claims  be  had  cnllected,  and  frum  whom, 
and  what  he  had  dune  with  tho  monitys  so 
collected  by  hira.  and  that  he  also  be  re- 
quired to  file  all  papers  In  his  bands  relat- 
ing to  the  said  notes  and  claims  so  turned 
liver  to  him  by  the  said  Parish,  and  that 
said  Cottle  might  be  required  to  file  any 
papers  In  bis  hands  relating  to  the  sale  of 
the  said  180  acres  of  lanU  by  defendant  W. 
H.  Moore  to  the  defendant  Parish,  and 
that  the  said  120  acres  of  land  mlffht  be 
sold  to  pay  off  tbn  said  single  bills,  and 
that  defeodant  Adarasoti  be  required  to 
convey  said  130  acres  ot  land  to  defendant 
Armstrong  as  he  agreed  to  In  bis  agree- 
ment of  tbe  —  day  of  — — — ,  1881,  and 
that  the  defendants  Adamson  and  Muore 
lie  required  to  release  their  Judgment  lieu 
aforesaid. 

At  tbe  Febmary  rules,  1886,  tbe  defetid- 
aot  N.  B.  ArmQtrong  filed  a  plea  In  abate- 
ment. In  tbe  words  and  figurcfl  following, 
to  wit: 

"Thomas  AdamaoD,  N.  B.  Armstrons. 
J.  F.  Parish,  D.  8.  Cotlle.S.  B.  Rader, 
John  Mataon,  W.  H.  Huore,  Tbumae 
Moore,  and  (ieorge  J.  Walker  ads.  Wm. 
Rader.  In  chancery  pending  in  the  circuit 
court  of  Jackson  county,  West  Va.  And 
tbe  said  defendant  N.  B.  Armstrong 
craves  oyer  of  the  summons  and  process 
commencing  eaid  loit  Issued  from  tbe 
clerk's  offlue  of  eaid  conrt,  bearing  data 
on  the  8th  day  of  January.  1886,  In  the 
words  and  figures  toUunlDg, to  wit,  'The 
state  of  West  Virginia  to  the  sherflf  of 
Jackson  county,  greetings,*  etc.,  and  also 
the  return  of  service  thereof  indorsed  oo 
said  sum  moos,  to  wit,  'State  of  West 
Virginia.  Jackson  ronnty,  to  wit,  Thomas 
J.  Bader,*  etc.,  and  the  said  summons  and 
retam  of  service  Indorsed  thereon,  and 
sworn  to  and  subscribed  by  said  Thomas 
J.  Bader,  are  read  to  tbe  said  defendant, 
N.  B.  Armstrong,  [here  copy  said  sum- 
mons and  ruturn  of  aervlce  indorsed  there- 
on, as  aabscrlbed  and  sworn  to  by  said 
Thomas  J.  Rader.1  And  thereupon  the 
■aid  defendant  N.  B.  Armstrong,  for  plea 
In  abatement  to  said  return  of  service  of 
aald  summons  Indorsed  thereon,  and  snb- 
si;ribed  and  sworn  to  by  said  Thomas  J. 
Rader  as  aforesaid,  says  that  the  aald 
Thomas  J.  Rader  did  nut  serve  said  sum- 
mons on  the  said  N.  B.  Armstrong  named 
therein  on  tbe  25th  day  of  .laouary.  1886, 
ur  on  any  other  day,  b^oft  or  alace  tbat 
time,  by  delivering  a  troe  copy  ut  said 
summons  to  the  wife  of  the  said  N.  R. 
Armatroug,  at  the  usual  place  <if  abode 
of  the  aald  Armstrong,  and  tbat  Raid 
Thomas  J.  Rader  did  not  at  the  date  last 
aforesaid,  nr  at  any  other  time,  give  Infor- 
mation of  tbe  purport  of  the  saldicopy  (al- 
leged to  have  t>een  so  delivered  to  aald 
Armstrong's  wife)  to  the  wife  of  said 
N.B.Armstrong.  So  that  tbe  defendant 
N.  B.  Armstrong  says  the  aforesaid  retom 


of  service  of  said  snmmans  nn  him  to  not 
true.  Tbe  said  defendant  N.  B.  Armstrong 
thertrfore  prays  Judgment  of  the  said  sum- 
mons, and  the  return  of  service  Indorsed 
thereon  as  aforesaid,  and  that  tbe  same 
may  be  quashed.  N.  B.  Abubthono.  By 

6kQ.  J.  WALKRB,  Atty. 

"State  of  West  Virginia,  Jackson  coun- 
ty, to  wit:  George  J.Walker,  attorney 
tor  tbe  said  defeudant  N.  B.  Armstrong, 
named  In  tbe  foregoing  plea,  being  duly 
Bwuru.  says  that  tbe  fa<:t8and  allegetlona 
therein  contained  are  true,  except  so  far 
as  they  are  therein  stated  to  be  upon  In- 
formation, and  that  so  far  as  they  are 
therein  stated  to  be  upon  Information  be 
believes  them  to  be  true.  Oieu.  J.  Walkkr. 

"Taken,  sworn  to,  and  anbserlbed  be- 
fore me  this  M  day  of  Februai?,  1886.  W. 
W.  Riley,  Clerk." 

Tlie  Oefendaots  N.  B.  Armstrong,  Qeorga 
J.  Walker,  and  J.  F.  Pariah  also,  on  the 
20th  day  of  March,  18S6,  tendered  their  de- 
murrer to  the  plaintiff's  hill,  which  demur- 
rer  wua  overruled  by  the  court.  Tbe  de- 
fendants J.  F.  Parish,  N.  B.  Armstrong;, 
George  J.  Walker,  and  Thomas  Adamson 
all  filed  separate  answers  to  tbe  platntiff'a 
bill,  setting  forth  their  respective  raattem 
of  defence  to  the  plaintiff's  bill,  and  as  to 
the  defendants  S.  B.  Rader  and  D.  8.  Cot- 
tle the  bill  was  taken  tor  confessed ;  and 
on  tbe  IQtb  day  uf  Kuvember.  1886,  a  de- 
cree was  rendered  referring  said  cause  to 
Buenos  Ayres,  one  of  the  commissioners 
of  the  court,  who  was  directed  to  state  an 
account  between  the  several  and  respec- 
tive parties  to  said  suit  of  the  purchase 
money  due  to  any  and  each  of  them  upon 
the  tract  of  900  arres  in  the  bill  and  pro- 
ceedings mentioned,  and  upon  any  part 
or  parcel  thereof,  witb  the  priorities  of 
such  purchase-money  liens,  the  respective 
amounts  thereof,  and  to  whom  owing, 
and  the  parcel  or  parcels  of  tbe  said  tract 
of  land  bound  by  such  respective  liens; 
and  said  commissioner  watt  directed  to 
take  proof,  and  ascertain  and  report  the 
amount  of  money  tbat  was  collected  by 
the  defendant  George  J.  Walker  upon 
claims  placed  In  hla  hand  a«  an  attor- 
ney at  law  by  the  defendant  J.  F.  Parish, 
set  out  In  the  said  Walker's  receipt  there- 
for, dated  February  20. 1877,  filed  with  the 
supplemental  answer  of  the  defendant  N. 
B.  Armstrong,  in  tbe  bill  mentioned;  and 
all  other  moneys  colleeted  by  tbe  said 
Walker  to  be  applied  to  tbe  credit  of  tbe 
defendant  Parish  upon  bis  purchase  of  the 
parcel  of  180  acres  of  land  from  tbe  defend- 
ant W.H.Moore  in  the  bill  mentluned; 
and  said  commissioner  was  directed  to 
state  and  describe  all  such  claims,  and 
which  of  them  has  been  collected,  and  tbe 
amount  collected,  by  said  Walker.on  each 
of  tbe  said  claims,  and  what  application, 
if  any,  he  has  made  of  the  same,  and  to 
whom  tbe  sum  or  sums  collected  on  each 
claim,  when  paid,  and  the  amount.  If  any- 
thing, remaining  in  Ills  bands;  also  what 
claims.  If  any,  were  placed  In  tbe  hands  ol 
said  Walker  to  be  collected,  and  applied 
as  payments  of  tbe  purcbase  money  on 
tbe  tract  (rf  157?^  acres  ol  land  purchased 
by  said  Cottle  from  the  defendant  W.~H. 
Moore,  the  separate  amounts  ol  all  anr.h 
claims,  what  part  of  tbe  same  bad  been 
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collected  by  said  Walker,  wbat  appllea- 
HoD  haa  been  made  of  tbe  amooDt  collect- 
ed, to  whom  aod  whfD  paid  over  by  tbe 
■aid  Walker,  and  tbeamoant,  If  any,  yet 
remalDlDK In  hla  hands;  also  that  be  »- 

fiOFt  the  amount  ot  purcbase  money  dne 
rom  defendant  Cottle  to  defendant  Adam- 
snn,  the  anionnts  paid  tbereun,  the  date 
of  paymenCB,  and  to  whnm  paid,  and  the 
amount  dne  tu  dufeodant  Adaniaon  upon 
the.]67Jj  acri>8  aforraald;  also  the  amount 
ut  purchase  money  due  to  the  defendant 
Adamson  opon  the  traet  of  ISO  acres  of 
land  purchased  by  defendant  Parish  from 
tbe  defendant  W.  H.  Moore,  the  amounts 
paid  thereon,  by  whom  and  when  and  to 
whom  paid,  and  the  sum  remaining  un- 
paid; and  aiRO  an  account  of  the  pur- 
chase money  for  tbe  parcel  ot  120  acres  of 
land  sold  by  defendant  Parish  to  defend- 
ant N.B.Armstrong,  the  amoonts  paid 
thereon,  when  and  by  whom  and  to  whom 

f ald.  and  the  sum  yet  due  thereon.  If  any. 
D  pursuance  of  this  decree  tbe  said  com- 
missioner save  notice,  and  proceeded  to 
take  dHposltloDB,  which  he  returned  with 
his  report,  which  was  completed  on  the 
1st  day  of  October,  18i>i7,  which  report  was 
excepted  to  by  the  defendant  N.  B.  Arm- 
atronff  for  varlODs  reasona  asslfcned  In  the 
exceptions  filed  thereto;  and  on  the  18th 
day  of  Novembery  1887,  another  decree 
was  rendered  In  Raid  cause  upon  the  report 
of  snld  rommissloner,  Buenos  Ayres,  and 
upon  the  exceptions  Indorsed  tbereon  by 
the  defendant  N.  B.  Armstrong,  said  com- 
missioner having  found  that  the  defend- 
ant N.  B.  Armstronff  owed  the  plaintiff, 
(^iUlam  Rader,  on  the  three  notes  execut- 
ed by  the  defendant  Armstrong  to  his  co- 
defendant  ParlRh  fur  tbe  tract  of  12u  acres 
of  land,  part  of  said  180  acres  of  land,  aod 
assigned  by  tbe  defendant  Parish  to  tbe 
plaintiff, William  Rader,  Including  principal 
and  Intereet  thereon  to  tbe  1st  of  Novem- 
ber. 1887.  tbe  ram  of  91.117.00;  and  said 
decree  recites  that  all  tbe  parties  to  the 
suit  were  then  ready  to  have  tbe  same 
beard  npou  the  report  of  said  commis- 
sioner, and  upon  the  exceptions  Indorsed 
thereon.  And  tbe  court,  having  seen  and 
Inspected  said  report,  and  the  exceptions 
indorsed  tbereon,  proceeded  to  modify  tbe 
Bnnie  as  fnllowa:  That  the  aam  of  9S06.30 
thereon  charged  to  tie  due  from  thede* 
fendant  N.  B.  Armstrong  to  tbe  defend- 
ant Adamson  should  be  decreed  to  be  dne 
from  tbe  defendant  J.  F.  Parish  to  said 
defendant  Adamson,  the  same  being  for 
balance  of  purchase  money  due  from  said 
Parish  upon  his  purchase  of  the  parcel  of 
180  acres  of  land,  part  of  said  900  acres; 
and  It  waa  decreed  that  the  said  report  of 
said  Baenoe  Ayres,  eommlsatoner  as  afore- 
said, BO  modined.  be,  and  the  same  was 
by  the  court,  approved  and  confirmed  In 
all  respects,  and  the  said  sum  of  $1,117.09 
found  by  said  commissioner  to  be  due 
from  aaid  N.  B.  Armstrong  to  the  plaintiff. 
William  Hader,ou  the  threunnteaaxecated 
byeald  Armstrong  to  tbe  detfendant  J.  F. 
Parish  for  part  of  the  purchase  money  on 
said  120  acres  of  land  waa  decreed  to  be  a 
valid  and  subsisting  lien  on  said  tract  of 
120  acres  of  land,  and  that  the  plaintiff  do 
recover  from  the  defendant  N.  B.  Arm- 
■trooR  said  anm  of  91,117.09,  with  Interest 


tbereon  from  tbe  lat  day  of  November, 
1887.  until  paid;  and  said  60  acres  of  land 
and  said  120  acrea  were  directed  to  be  sold 
to  satisfy  the  aum  nf  9506.60  and  91.117.00 
decreed  to  the  d^ndant  Tbomaa  Adam- 
son and  the  platntllt  against  the  defend- 
ants Parish  and  Armstrong,  respectively, 
by  special  commissioners  therein  appoint- 
ed, upon  tbe  terms  therein  prescribed. 

It  appeara  by  tbe  record  that  said  N.  B. 
Armstrong  gave  notice  to  the  plaintiff. 
William  Rader,  that  on  the  8th  day  of 
March,  1888,  he  would  move  Che  ciicult 
court  of  Jackson  county  to  correct  a  de- 
cree rendered  by  said  court  at  Its  Novem- 
ber term,  1887,  in  the  chancery  cause  of 
William  Rader  against  Thomas  Adamson 
et  dl.,  defendants,  which  error  is  manifest 
and  apparent  on  tbe  face  of  the  record  lo 
said  cause,  because  he  waa  not  allowed 
a  credit  for  $765.  with  interest  thereon,  on 
tbe  rendition  of  said  decree;  and  it  ap- 
pears upon  the  face  of  the  decree  rendered 
In  said  cause  on  tbe  12tb  day  of  March, 
1888;  the  said  cause  was  beard  upon  the 
motion  of  said  N.  B.  Armstrong  to  cor^ 
rect  tbe  decree  cf  said  court  rendered  in 
said  cause  at  the  Novemt>er  term,  1887, 
lor  error  manifest  and  apparent  upon  the 
record,  to  which  motion  the  aald  N.  B. 
Armstrong,  by  fala  attorneys,  and  the  said 
William  Rader  and  Tbomaa  Adamson,  by 
their  attorneys,  appeared :  and  the  plaln- 
tlEf,  Rader,  objected  to  the  filing  and  dock-  . 
etlng  of  said  notice,  which  objection  was 
overruled,  and  the  same  was  permitted  to 
be  filed;  and  the  said  plaintiff  moved  tbe 
court  to  dismiss  said  notice  as  inanffl- 
eient,  and  for  the  want  of  necessary  and 
proper  parties  thereto,  which  motion  was 
also  overruled ;  and  It  appearing  to  the 
court  that  there  was  error  In  sold  decree 
of  November,  18S7,  wherein  tbe  sum  of 
91,117.09,  with  interest,  was  ascertained 
to  be  due.  and  was  decreed  to  be  paid  by 
aaid  defendant  N.  B.  Armstrong  to  tbe 
plaintiff,  William  Rader,  and  that  aaid 
commissioner,  Bueoos  Ayres,  under  the 
former  decree  therein,  referring  said  cause 
to  him,  should  have  raised  and  stated  an 
acrount  between  the  defendant  N.  B.  Arm- 
strong and  tbe  defendant  J.  F.  Parish,  of 
the  purchase  money  tor  the  parcels  of  120 
acres  of  land  sold  by  aald  Parish  to  said 
Armstrong,  accordlngto  the  requirements 
of  said  decree  ut  refercTice,  which  was  en* 
tared  In  said  cause  on  the  10th  day  of  No- 
vember, 1887,  and  that  the  court  erred,  by 
the  decree  entered  at  said  November  term, 
18S7,  In  overruling  and  not  sustaining  tbe 
exceptions  to  tbe  report  of  said  commis- 
sioner Indorsed  tbereun  by  the  said  N.  B. 
Armstrong ;  and  said  court  derreed  that  so 
much  of  the  decree  of  said  eoart  entered  in 
said  cause  at  the  November  term,  1887, 
thereof,  be  corrected  and  amended,  as  as- 
certained that  there  was  dne  from  tbe  de- 
fendant N.  B.  Armstrong  to  the  plaintiff, 
William  Rader.  the  sum  of  $1,117.09,  and 
as  decreed  the  payment  of  ipald  sum,  with 
Interest,  to  the  plaintiff  by  said  N.  B.  Arm- 
strong, and  as  directs  tbe  aale  of  tbe 
parcel  of  120  acrwi  uf  land  to  Aatlaty  the 
same  In  defanlt  of  payment  thereof  by  the 
said  Armstrong;  and  to  that  extent  the 
said  decree  rendered  at  the  said  November 
term,  1887,  of  said  court,  was  onnalled  and 
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Mt  adde,  aod  uld  report  was  recommit- 
ted to  N.  C  Prlckett,  one  of  the  commie- 
flloners  oteatd  eoart,  to  state  aod  report 
certain  aecoante  therein  directed  between 
the  partleH  to  said  aolt.  In  pnrauaace  of 
eald  decree  the  Hald  N.  C.  Prlckett  pro- 
ceeded to  take,  state,  and  report  said  ac- 
count, which  report  was  also  excepted  to 
by  aald  N.  B.  Armstrong  for  sereral  rea- 
son 8  set  forth  in  said  exceptions.  Indorsed 
on  eald  report;  and  on  the  10th  dsy  of 
Aagust,  1^,  tbecanee  was  beard  upon  the 
papers,  orders,  and  decrees  formerly  read 
therein,  and  npnn  said  report  of  said  N. 
G.  Prlckett,  and  upon  the  exceptions  in- 
dorsed thereon,  and  upon  the  depositions, 
exhibits,  and  papers  mentioned  In  said  re- 
port, aod  upon  the  exceptions  returned 
theiewUb.  Upon  consideration  whereof, 
■aid  coort  held  that  the  note  tor  V800 
0yen  by  the  defendant  N.  B.  Armstrong 
to  the  defendant  J.  F.  Parish  for  tbe  last 
inatallraent  of  tbe  parcbase  money  upon 
the  tract  of  120  acres  of  land,  bearing  date 

on  the  22d  day  of  ,  1878,  payable  the 

Istday  of  March,  1882,  and  bearing  Inter- 
est from  tbe  3d  day  of  January,  1878,  was 
not  entitled  to  be  recovered  on  by  tbe 
plaintiff  against  the  said  N.  B.  Armstrong 
beeanse  of  tbe  adjudication  thereon  by 
the  circuit  court  of  Jackson  county  In  the 
chancery  cause  of  John  Matson,  then  tbe 
holder  of  said  note  by  assignment,  plaln- 
tlO,  against  tbe  said  N.  B.  Armstrong  and 
others,  detMidanUu  and  aseertainad  the 
amount  doe  said  wtniam  Rader  from  said 
N.B.Armstrung,  including  Interest  to  date 
of  decree,  to  be  $684.32,  and  directed  a  sale 
of  said  120-acre  tract  of  laud  to  be  made 
by  a  special  commissioner  therein  ap- 
pointed, unless  said  amount,  and  tbe 
costs  of  said  suit,  were  paid  the  plaintiff 
within  60  days  by  the  said  Armstrong,  or 
same  one  tor  him,  and  aacertatnad  that 
tbe  aald  earn  of  $684.29  was  a  iten  second 
:n  priority  to  the  lien  of  tbe  defendant 
Thomas  Adamson  upon  said  tract  of  180 
acres  for  tbe  sum  of  $506.50,  with  Interest, 
and  directed  tbe  manner  in  which  said 
land  should  be  advertised  by  said  com- 
misBloner;  and  from  this  decree  tbe  aald 
N.  B.  Armstrong  obtained  this  appeal. 

The  first  error  assigned  by  tbe  appellant 
la  ttiat  the  circuit  court  erred,  by  Its  de- 
cree of  tbe  4tb  day  of  March,  1886,  in  strik- 
ing ont  the  plea  of  N.  B.  Armstrong  men- 
tioned therein.  Tbe  only  mannerln  which 
it  Is  made  to  appear  that  this  plea  was 
filed  at  the  Febrnary  rules,  1886.  Is  by  tbe 
leeltalelnthedecreeof  Harch4,18S6.  This 
plea  waa  objected  to.  and  a  motion  made 
to  atHke  the  aams  out,  on  thegroood  that 
It  Is  a  personal  plea,  end  could  only  be 
sworn  to  by  the  defendant  N.  B.  Arm- 
strong, and  because tbeaffldavltot  George 
J.  Walker,  appended  thereto.  Is  Insuffi- 
cient. Under  the  rnllog  of  this  court  in 
tbe  case  of  Quarrier  v.  Insurance  Co.,  10 
W.  Ta.  507,  "allthe  old  strictness  of  tbe 
common  law,  both  as  to  form  and  sob- 
stnnee,  is  required;  and  the  failure  of  socb 
a  plea  In  any  of  the  particulars  above  In- 
dicated would  be  fatal."  Intbatcase  It 
was  held  that  "the  appearance  by  a  cor- 
poration in  a  plea  to  the  Jurisdiction  of 
the  court  should  not  be  in  person  or  by 
attomcv, bat  may  be  by  Its  president." 


It  la  alao.  held  In  aald  case  that "  the  proper 
conelnslon  of  aneb  a  plea  Is  whether  the 
court  can  or  will  take  further  cognizance 
of  tbe  action,  and  not  the  action  abate 
and  be  dismissed;"  and  also  that  "the 
affidavit  to  tbe  facts  stated  Id  socb  a  plea 
should  be  positive, and  not  as  the  plaintiff 
believes."  The  st-atute  requires  a  plea  o? 
this  kind  to  be  verified  by  affidavit,  bnt 
does  not  anthorlaesnchaplea  to  beaworn 
to  by  any  person  other  than  th^  defend- 
ant, and  for  several  reasons  we  must  re- 
gard said  plea  as  bad;  bnt  If  it  was  ever 
so  fo'rmal,  and  free  from  defects,  we  think 
tbe  court  acted  properly  In  striking  It  out, 
as  this  court  has  held  In  the  case  of  Bow- 
yer  v.  Knapp,  15  W.  Ta.  290,  that  "the 
law  seems  to  be  well  eettled  that  an  oWl- 
elal  return  duly  made  npon  process  ema- 
nating from  the  coort,  or  Its  officer,  by  a 
sworn  officer,  In  relation  to  facts  which  It 
la  his  legal  duty  to  state  in  It,  Is,  as  be- 
tween tbe  parties  and  privies  to  tbe  suit, 
and  others  whose  rights  are  necessarily 
dependent  apoa  It,  conclaalve  of  the  facta 
therdn  stated." 

The  next  error asslgnsd  Is  tbattbe  coort 
erred  In  overruling  the  demorrer  to  tbe 
plaintiff's  bill;  and  It  Is  urged  In  the  de- 
fendant's brief  that  said  demurrer  should 
have  been  alio  wed,  beeanse  tbe  Jurisdiction 
of  the  case  by  the  circuit  court  of  Jackson 
county  solely  depended  on  the  fact  that 
the  driendant  George  J.  Walker  was  a 
resident  of  that  county.  The  allegations 
of  the  bill  with  reference  to  the  connection 
of  snid  Geor^  J.  Walker  with  tbe  trane- 
actions  between  the  parties  In  reference  to 
the  sale  and  payment  fortbe  tracts  of  land 
in  tbe  bill  mentioned  leave  no  doubt  that 
he  was  a  necessary  party;  and  nor  atat- 
ute  (Code,  c.  1*J3,  9  1)  provides  tbafaoy 
action  at  law  or  aolt  lo  equity,  except 
where  It  is  otherwise  specially  provided, 
may  hereafter  be  brought  in  toe  rlrcolt 
court  of  any  county  wherein  any  of  the  de- 
fendants may  reside:**  and  while  it  Is  true 
snch  Bult,  "If  It  be  to  recover  land,  or  sub- 
ject it  to  a  debt,  may  be  brought  In  tbe 
connty  wher^  snch  land,  or  any  part 
thereof,  may  be, "  yet  our  eonatrnctlon  of 
the  statute  la  that  it  may  be  broogbt  In 
either  county ;  and  we  think  tbe  demorrw 
waa  properly  overruled. 

The  conclusion  I  have  arrived  at  in  this 
case  renderslt  unoecesHary  to  consider  and 
pass  npon  tbe  other  errors  assigned  bj 
tbe  appellant. 

The  action  of  tbe  court  in  its  decree  of 
Uareh  1^  18R8,  In  bearing  the  case  upon 
the  motion  of  the  defendant  N.  B.  Arm- 
strong to  correct  said  decree  uf  November 
18. 1887,  for  error  apparent  on  tbe  face  of 
tbe  record,  under  section  5  of  chapter  184 
of  tbe  Code,  and  partially  setting  aside 
and  correcting  tbe  same,  is  aaalgned  and 
relied  upon  by  tbe  appellee  as  error  in  tbe 
brief  filed  by  bis  coonael ;  and  In  tbe  con- 
clusion of  said  brief  it  is  claimed  that  tbe 
decrees  entered  in  the  ease  on  the  12th  day 
of  Marcb,  1888,  and  on  tbe  10th  day  of  Au- 
gust, 1888,  are  to  the  prejudice  of  the  ap- 
pellee, and  are,  and  each  of  them  is,  erro- 
neous, and  that  they  should  be  reversed 
and  held  (or  natiKbt,  and  that  the  decree 
of  November  18, 1887,  shonld  not  be  re- 
viewed or  reversed,  because  more  than 
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two  yeani  elapsed  between  the  date  of  Its 
rendition  and  tbe  allowance  of  ttile  ap- 
peal. Tbe  decree  of  November  18,  1887, 
could  not  be  regarded  ae  a  decree  by  de- 
faoU  or  a  decree  on  a  bill  taken  for  con- 
f 60 wed  as  to  the  defendant  N.  B.  Arm- 
fltrong,  (tbe  appellant  here,}  (or  the  rea- 
son that  aald  Armstrnng  filed  a  plea  In 
abatement,  demurred  to  tbe  bill,  and  filed 
ao  answer,  a  eupplemental  answer,  and 
an  amended  answer,  and  excepted  to  the 
report  of  CommlHslODer  Ayres  before  said 
decree,  of  November  18, 1887,  was  rendered. 
The  decree  of  November  18, 1887,  waa  not 
Boch  a  decree  as  could  be  corrected  and  re* 
heard  sm  It  waa  by  the  decree  of  March  12, 
18S8.  By  satd  first-named  decree  the  re* 
port  or  Commissioner  Ayres  was  modified 
and  confirmed,  and  the  amount  due  from 
the  defendant  Armstrong  was  ascertained 
to  be  fl,117.0d.  with  Interest  from  the  1st 
day  of  November,  1887,  and  the  aame  was 
declared  to  be  a  Hen  on  said  120-acre  tract 
of  land:  and  by  said  last-named  decree  so 
much  of  said  former  decree  as  ascertained 
that  there  was  due  from  the  defendant  N. 
B.  Armstrong  to  the  plalntllT,  William 
Bader,  tbe  sum  of  fl,117.09,  and  decreed 
the  payment  of  that  sum,  with  Interest, 
and  as  directed  the  sale  of  said  12&-acr« 
tract  of  land  to  satisfy  tbe  same  in  default 
of  tbe  payment  thereof  by  said  Arm- 
strong, was  annulled  and  set  asldt,  and 
said  cummlflsloner's  report  was  recommit- 
ted to  another  commisslouer.  Tbe  decree 
of  November  18,  1887,  was  rendered  upon 
a  benrlng  upon  the  mirita,  after  deposi- 
tions had  been  taken,  and  a  report  had 
been  made  by  a  commissioner,  and  excep- 
tions Indorsed  thereon,  and  after  nearly 
all  of  the  defendants  bad  filed  their  an- 
■Ww-tB,  and  It  was  heard  upon  the  merits. 
In  the  case  of  Core  v.  Strlcbler,  !i4  W.  Va. 
689,  this  conrt  held  that  a  decree  made 
apon  the  hearing  on  the  merits,  which  set- 
tles and  adjndtcates  all  thematters  In  con- 
trovarsy  between  tbe  parties.  Is  such  a 
final  decree  that  a  bill  of  review  will  lie  to 
it,  although  macb  may  remain  to  be  done 
before  It  can  be  completely  carried  Into 
execution.  SojBIso,  1q  tbe  case  of  Buster 
V.  Holland,  27  W.  Va.  510.  It  was  held  that 
"a  decreeorderlng  the  sale  of  adefendant's 
landlsan  appealable  decree  under  chapter 
133,  S  1>  sabd.  7,oI  tbe  Code;  and  therefore 
DO  error  la  aacbdecreecanberevlewed.  un- 
less the  petition  for  the  appeal  was  pre* 
sented  within  five  years  after  such  decree 
was  rendered,  [reduced  now  to  two  years 
by  Acts  1882,  p.  5U€,  c.  157.  S  3.]  *  From  these 
deciBlons  we  must  conclnde  that  If  error 
existed  In  said  decree  of  November  18, 1^, 
tbe  same  might  taaTe  been  reviewed  and 
corrected  by  a  bill  of  review  filed  within 
three  years,  or  by  an  appeal  applied  for 
within  two  years,  after  the  rendition  of 
■aid  decree.  Said  decree  could  not,  how- 
ever, be  corrected  or  reversed  on  motion 
under  chapter  1S4  of  the  Code;  and  all  the 
proceedings  in  aald  cause  subsequent  to 
■aid  decree  of  November  18,  1887,  being 
baaed  npon  said  motion,  under  chapter 
1S4  of  the  Code,  the  order  made  In  vaca- 
tion on  the  2d  day  of  December.  1887,  the 
decree  rendered  on  tbe  ]2tb  day  of  March, 
1888,  and  the  decree  entered  In  saJd  cause 
on  tbe  lOtb  day  of  August,  1889,  must  be 


reversed  and  set  aslds;  and  tbe  appeal  In 
this  cause  not  haying  been  allowed  within 
two  years  after  the  rendition  of  said  de- 
cree of  November  18.  1887,  and  said  decree 
not  having  been  complained  of  In  the  ap- 
pellant's petition,  and  not  having  been 
brought  up  by  the  appeal  from  the  decree 
of  August  10, 1889,' we  cannot  review  or  re- 
verse Bald  decree  of  NoTemberl8, 1887;  and 
no  hill  of  review  having  been  died  thereto, 
or  appeal  taken  thereTrnm,  In  time,  said 
decree  of  November  18, 1887,  will  nut  be 
disturbed  by  this  court;  and  the  case  is 
remanded  to  tbe  circuit  court  of  Jackson 
county  for  farther  proceedings  to  be  had 
therein, and  tbeappellant  N.B.  Armstrong 
mast  pay  cbe  costs  of  this  appeal. 


(ST  W.  Va.  624) 

OVERS Y  V.  CHESAPEAKE  &  O.  RT.  CO. 

(Supreme  Conrt  of  Appeals  of  West  Viivinla 
Jan.  38, 189S.) 

Injury  o*  Bmplotk— OojrntiBnTOitT  Nbqliobnos 
— SratKiKa  Oor  Svisbnos— QpnnoN  Evidbnob. 

1.  Where  negligence  is  tbe  ground  of  an  ao- 
tioa  It  rests  -apon  tbe  plalntdfl  to  traoe  the  fault  of 
his  injury  to  the  defendant,  and  for  this  purpose 
he  must  show  the  oircuinstances  under  waiob  the 
Injury  oocurred;  and  If  from  these  ciroumstalices 
so  proven  by  tbe  plaintiff  It  appears  tiiat  the  fault 
was  mutual,  or,  in  other  words,  that  contributory 
negligence  is  fairly  imputable  to  him,  be  has,  by 
proving  tbe  oircumstanoes,  disproved  bis  right  to 
recover,  sod  on  tbe  plaintllTs  evidence  alone  tbe 
jury  should  find  for  tbe  defendant. 

a.  Tbe  general  rule  in  regard  to  contributory 
negligence  is  that,  if  tbe  negligence  be  mutual  on 
thepart  of  the  plaintUTand  defendant,  there  can 
be  no  recovery. 

3.  Where  an  employe  of  a  railroad  company 
receives  an  Injury  which  Is  caused  by  bis  acting 
in  direct  violation  of  a  reasonabls  rule  made  la 
aaid  company  for  the  safety  of  its  servants,  of 
which  rule  be  baa  notice,  and  has  promised  to  obey, 
be  most  be  deemed  guilty  of  contributory  negli* 
genoe,  and  cannot  recover  damages  from  the  com- 
pany for  such  injury. 

4  A  motion  to  strike  out  the  platntlfTs  evi- 
dence will  not  be  eutertalned  after  tbe  defendant 
has  f^ven  in  his  evidence,  on  tbe  ground  that  it  la 
insuimoient  to  sustain  tbe  Issue  on  tbe  part  of  the 
plaintiff. 

5.  If  tbe  facta  in  a  case  can  be  placed  before  a 
Jury,  and  they  are  of  snoh  a  nature  ttiat  jurors 
generally  are  Just  as  oompetegt  to  form  opinions 
In  reference  to  them  and  draw  Inferences  from 
them  as  witnesses,  then  the  opinion  of  experts 
cannot  be  received  in  evidence  as  to  snob  f  aots. 

6.  The  opinion  of  a  witness  who  neither  knows 
nor  can  know  more  aljout  the  subject-matter  than 
ibA  jury,  and  who  must  draw  his  deductions  from 
facts  already  In  tbe  possession  of  tbe  jury,  Is  not 
admissible. 

7.  When  tbe  Inquiry  relates  toa  anbjeot  which 
does  not  require  peculiar  habits  of  stnc^  order 
io  enable  a  man  to  understand  it,  the  opinion  of 
skilled  witnesses  is  not  admissible. 

(Syllabos  by  ths  Oonrt) 

Error  to  circuit  court,  Cabell  county. 

Action  for  personal  Injuries  by  Warren 
Overby  against  the  Chesapeake  &  Ohio 
Hallway  Company.  Plaintiff  had  Judg- 
ment, and  defendant  brings  error.  Ke- 
versed. 

Stwma  it  EdsIow,  for  plaintiff  in  error. 
J.  S.  Mareuea  and  VlaaoaJt SieDonaldttor 
defendant  In  error. 

English,  P.  This  w.i8  an  action  of  tres- 
pass on  tbe  case,  brought  by  Warren  Over- 
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by  agalDst  tbe  Chesapeake  &  Ohio  Ttall  way 
Csmpaay  on  the  34th  day  of  AngUHt,  1889, 
In  the  circuit  court  of  Cabell  county,  to  re- 
cover damages  for  an  Injury  received 
vrhile  In  the  Bervlce  of  said  compaDy. 
which  reaulted  in  the  loss  of  a  portion  uf 
biB  right  band.  The  declaration  was  de- 
murred to,  tbe  demurrer  was  overruled, 
Issup  was  Joined  upon  tbe  plea  of  not 
guilty,  and  on  the  2Uth  day  of  March,  1890, 
tbe  case  was  Mubmltted  to  a  jury,  and  re- 
sulted ina  verdict  fortheplalnilft  of  f5,000. 
This  verdict  was,  on  motion  of  the  defend- 
ant, set  aside,  and  a  new  trial  awarded, 
and  on  the  8tb  day  of  December,  1890,  the 
case  was  again  submitted  to  a  jury,  who 
tonnd  a  verdict  for  the  plaiotlft  for  92,500. 
A  motion  was  made  to  set  this  ver- 
dict aside,  on  the  ground  that  the  same 
was  contrary  to  tbe  law  and  evidence, 
wliirh  motion  was  overruled,  und  Judg- 
ment was  rendered  against  the  defendant 
upon  said  last-named  verdict.  The  de- 
fendant excepted,  and  tendered  Its  bill  of 
exceptions,  in  which  the  evideuee  adduced 
In  the  case  is  fully  set  forth,  and  the  mate- 
rial facts  are  as  follows:  On  the  5th  day 
of  December,  188!?,  the  plnlntiff.  Warren 
Overby,  was  employed  by  the  defendant 
as  an  engineer,  and  was  running  what  Is 
known  as  a  "yard  engine"  at  tbecltyol 
Huntington,  and  bad  been  In  tbe  employ 
of  the  defendant  about  four  years.  He 
bad,  however,  been  running  an  engine  for 
the  defendant  about  three  months,  most 
of  the  time  in  the  roundhouse  yard,  and 
about  the  engine  works,  and  on  tbe  depot 
yard.  In  said  depot  yard  the  defendant 
had  stretched  two  semaphore  wires  be- 
tween the  main  track  and  a  side  track, 
which  the  plaintiff  aTera  in  bis  declaration 
were  .three  Inches  from  the  groand  and 
four  inches  apart,  which  wire  had  been  In 
that  position  for  about  three  months  be- 
fore the  accident;  and  the  plaintiff.  In  his 
testimony,  states  that  be  noticed  them 
soon  after  they  were  first  put  up  there. 
About  4  o'clock  In  the  morning  of  tbe  5th 
of  December.  18SK,  be  teatiflea  that  he  no- 
ticed that  bis  headlight  was  out  on  the 
tender;  that  he  took  a  lighted  torch,  and 
proceeded  to  look  for  an  extra  globe  on 
the  engine;  that  he  got  off  of  tbe  engine 
to  see  if  Fox  bad  a  beadllglit  globe,  but 
Fox  did  not  have  any,  and  be  returned, 
and  set  his  torch  nn  tbe  engine,  and 
stepped  back  to  see  what  kind  of  signals 
they  were  giving.  There  was  a  confusion 
(if  signals,  and  Jnet  .as  he  got  back  some 
distance  they  gave  the  backing  up  signal, 
and  started  to  back  up.  and  be  started 
to  get  on  tbe  engine  between  tbe  north 
main  line  and  the  side  track.  Tbe  night 
was  very  dark,  and  tbe  engine  was  run- 
ning at  the  speed  of  about  three  miles  an 
hour  when  tbe  plalntirTs  foot  hung  in  tbe 
wire,  and  he  tell  with  bis  band  on  one  of 
the  rails,  and  tbe  engine  ran  over  It  and 
crushed  It.  The  plaintiff,  In  reply  to  the 
question,  "How  often  did  yon  notice 
them?"  (meaning  the  wires,)  answered: 
"I  noticed  them  In  passing  them,  X  could 
not  say  bow  often;"  tbat  he  could  see 
them  In  tbe  daytime  from  his  engine. 
They  were  right  by  the  north  mutn  line. 
The  plaintiff  also  states  In  his  testimony, 
when  asked,  "If  tbe  engine  bad  not  been 


moving,  would  ithave  cutyour  hand  off?" 
"No,  sir;  nor  if  the  wires  had  not  been 
there  it  would  not  have  cut  my  band  oH 
either."  A  receipt,  signed  by  the  plaintiff, 
in  the  following  words  and  fieures.  was 
also  offered  in  evidence:  "Receipt  for  time 
card,  rules,  and  regnlatlons.  Received 
September  totb,  1885,  of  the  Cbeanpeake  A 
Ohio  Railway,  a  copy  of  time  table  No. 
27,  dated  Sept  16tb,  1888,  containing  con- 
ditions of  employment,  and  rules  govern- 
ing its  employes,  all  of  which  I  promise  to 
read  carefully,  and  to  comply  with  their 
stipulations."  Rule  No.' 143  In  the  time 
table  as  receipted  for  was  also  read  In  ev- 
idence, and  is  in  the  following  words: 
"  Every  employe  Is  required  to  exercise  the 
utmost  care  to  avoid  Injury  to  himself  ur 
blB  fellow  employes,  and  especlQlIy  in 
switching  or  other  movements  of  cars  and 
trains.  In  coupling  cars  a  stick  should 
always  be  used  to  guide  the  link  whenever 
it  Is  possible  to  make  the  coupling  in  this 
way,  and  yard  master,  switchman,  brake- 
man,  or  otheremploye  who  may  be  expect- 
ed to  couple  cars  should  provide  bimself 
with  and  keep  at  all  times  a  stick  for  that 
purpose.  A  supply  of  these  stinks  is  al- 
ways kept  at  divisional  headquarters. 
Jumping  on  or  off  trains  or  engines  when 
in  motion,  entering  between  cars,  when 
In  motion,  to  uncouple  them,  and  allaurb 
iraprudPnces,  are  dangerous,  and  in  vlola- 
tiou  of  the  rules  of  this  company."  The 
plaintiff's  hand  was  ernslied  by  the  wheels 
of  tbe  moving  engine,  and  It  Is  manifest 
tbat,  if  tbe  car  bad  been  stationary,  tbe 
Injury  would  not  have  resulted.  The  wlni 
might  have  caused  biro  to  stumble  and 
fall,  but  his  hand  would  not  have  been 
crashed  by  the  wheel.  The  evidence  dis- 
closes tbat  the  night  was  very  dark,  and 
that  tbe  plaintiff,  leaving  bis  engine  Ic 
charge  of  tbe  fireman,  took  his  torch,  and 
went  In  search  of  a  globefor  bis  headlight ; 
tbett  he  returned,  and  placed  bis  torch  on 
the  engine,  which  was  then  standing  still, 
and  passed  back  over  these  wires.  In  order 
that  he  might  see  what  kind  of  signals 
they  were  giving.  He  knew  of  tbe  exist- 
ence of  these  wires,  as  is  shown  by  bis  tes- 
tiraooy,  and  by  his  statements  made  lu 
Blcbmond,  In  which  be  says  be  bad  fallen 
over  them  In  the  daytime,  he  thought,  and 
be  knew  of  others  who  had  fallen  over 
them,  and  he  knew  they  were  dangerous. 
This  court  held  in  the  case  of  Huffman  v. 
Dickinson,  81  W.  Va.  142,6  S.  E.  Rep.  53. 
section  9  of  syllabus,  that  "If  tbe  master 
baa  been  guilty  of  negligence  in  falling  to 
procure  suitable  appliances  or  machinery 
for  carrying  on  his  business,  and  injury 
results  therefrom  to  bis  servant,  he  must 
respond  in  damages,  unless  the  servant, 
well  knowing  the  default  in  this  respect, 
enters  upon  the  employment,  or  contlnnea 
therein  after  such  knowledge;"  "In  snch 
case  he  assumes  the  Increased  risk,  and 
cannot  bold-  the  muster  responsible  for  tbe 
consequences."  The  evidence  In  the  case 
leaves  no  room  for  doubt  upon  the  ques- 
'tlon  as  to  whether  the  plaintiff  bad  knowl- 
edge of  tbe  existence  of  these  wires,  their 
locality,  aud  the  manner  in  which  they 
were  stretched  between  the  tracks.  It  is 
trae  that  In  1  Bhear.  ft  R.  Neg.  9  21S.  the 
anthorsays:  "In  analogy  to  tbeprinel- 
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pleB  alrenily  seated  under  the  head  of*  con- 
trtbotory  neeHgence,'  tbe  servant'R  rtfcbts 
are  not  prejudiced  by  bis  forgetfulneaa  of 
or  fallore  to  observe  a  defect  under  the 
Influence  of  Rodden  alarm,  or  of  an  ur- 
gent demand  for  speed,  or  if  his  duties  are 
such  as  mwessarily  to  absorb  bis  whole 
attention,  leaving  bim  no  reasonable  op- 
portunity to  look  Tor  detects.**  Yetinthls 
case  It  mast  be  remembered  that  tbentght 
was  dark,  and  tbe  plalntlH  had  left  the 
torch  he  had  been  carrying  upon  tlie  en- 
gine, and  crosned  over  these  wires,  with- 
out any  light  of  any  character,  fur  the 
purpose  of  observing  tbe  signals;  and. 
after  be  had  satisfied  blmsdf  upon  this 
point,  be  was  retnrnlng  to  hla  engine, 
whicb  was  moving  at  the  rate  of  thren 
orfonr  miles  nn  hour,  for  the  purpose  of 
getting  un  said  moving  engine.  In  direct 
violation  of  rule  No.  142,  which  be  does 
not  pretend  to  have  forgotten.  There 
WHS  no  sodden  alarm,  or  urgent  demand 
for  speed,  nor  wore  bis  dotles  at  that  tlma 
such  as  necesnarlly  to  absorb  his  whole 
attnntlon,  leaving  him  no  opportunity  to 
look  for  defectfl.  The  plaintiff  had,  how- 
ever, deprived  himself  of  the  means  of  see- 
ing these  wires,  by  leaving  bis  engine,  and 
going  abroad  In  the  dark  without  lantern, 
toith,  or  light  of  any  description ;  and  bis 
failure  to  see  them  cannot  be  attributed  to 
any  preoeeupatlou  or  alarm,  but  to  his 
own  want  of  care  in  travellngover ground 
that  be  knew  to  be  dangerous  without 
tbe  means  of  seeing  where  he  was  Ko'ng. 
In  the  cases  of  Plank  v.  Railroad  Co., 
60  N.  T.  607;  Greeuleaf  v.  Railway  Co.. 
29  Iowa,  47;  Snow  v.  Railroad  Co.,  8 
Allen,  441:  and  Kelly  v.  Blackstone,  147 
Mass.  448.  18  N.  E.  Rep.217,— cited  by  coun- 
sel for  the  defendant  in  error,  tbe  facts  and 
circumstances  were  very  different  from 
tbose  in  tbe  case  under  consideration.  In 
three  of  them  the  party  Injured  was  en- 
gaged In  conpllng  cars,  which  required  his 
entire  attention,  but  in  the  caseat  bar  the 
attention  of  the  plaintiff  was  only  occu- 
pied in  an  effort  to  get  on  bis  engine 
while  in  motion.  In  direct  violation  of  rule 
142,  with  which  he  had  agreed  to  comply. 
No  one  can  donbt  tbe  propriety  and  neces- 
sity of  establishing  rules  and  regulations 
for  tbe  management  and  safety  of  em- 
ployes, wbeu  powerful  and  ponderous  ma- 
cblnea  like  railroad  engines  are  moved  by 
steam  and  manipulated  by  men.  A  strict 
and  rigid  compliance  with  aucb  rnles, 
wbleb  are  usually  the  result  of  years  of  ex- 
perience, must  be  regarded  as  conducive 
to  the  safety  of  life  and  ilrab,  and  the  his- 
tory of  railroad  accidents  discloses  tbe 
faet  that  few.  If  any,  of  the  rules  estab- 
lished for  this  purpose  are  more  salutary 
in  their  effects  than  that  portion  of  rule 
143  wblcb  was  read  In  evidence  In  this  case, 
and  prohlblta  the  employe  from  getting 
on  or  off  of  trains  or  engines  when  In  mo- 
tion. In  this  case  the  plaintiff  was  tripped 
by  the  exposed  wires,  and  bis  fall  was 
thereby  occasioned ;  but  his  hand  was  not 
Injored  by  the  wires,  and  It  wonld  not 
have  been  injured  but  for  the  moving  en- 
gine be  was  trying  to  get  on.  If  bis  fall 
bad  been  occ asloned  by  a  log,  or  a  box 
covering  said  wire,  or  any  other  obstruc- 
tion, tbe  result  would  have  been  the  same. 


It  Is,  however,  con  tended  that  the  wires 
being  exposed  constituted  negligence  on 
the  part  of  tbe  defendant.  In  tbe  case  of 
Sweeney  v.  Envelope  Co..  101  N.  Y.  524,  5 
N.  E.  Rep.  358,  Danforth,  J.,  says.  In  de< 
llvering  the  opinion  of  the  court:  "The 
general  rule  Is  that  tbeservant  accepts  the 
service  subject  to  tbe  risks  incidental  to 
It,  and,  where  tbe  machinery  and  Imple- 
ments of  the  employer's  business  are  at 
the  time  of  a  certain  kind  or  condition, 
and  the  servant  knows  It,  he  can  makf^  no 
claim  upon  the  master  to  furulsh  iither  or 
different  safeguards;"  and  In  syllabus  of 
thesame  case  the  court  propouudsthe  law 
as  IoIIowh:  "A  servant  accepts  service 
subject  ta  the  risks  incident  to  it,  and 
where,  when  he  enters  into  the  employ- 
ment, the  machinery  and  Imolements  used 
In  the  master's  business  are  of  a  certain 
kind  or  condition,  and  the  servant  knows 
it,  he  voluntarily  takes  the  risk  resulting 
from  their  use,  and  can  make  no  claim 
upon  tbe  master  to  furnish  other  or  differ- 
ent safeguards. "  Patterson  on  Railway 
Accident  Law,  (page  343,  S  810.)  says: 
"There  Is  no  implied  obligation  upon  the 
part  of  the  master  to  Indemnify  the  serv- 
ant against  tbe  ordinary  risks  of  the  serv- 
ice, and  the  servant,  when  injured,  can 
only  recover  upon  proof  that  tbe  master 
knew  of  a  danger  which  was  unknown  to 
the  servant,  and  which  the  master  did  not 
malte  known  to  him. "  Itwas  also  held  In 
the  case  of  Sykes  v.  Packer,  99  Pa.  St.  465, 
that  "an  employer  does  not  impliedly 
guaranty  the  absolute  safety  of  bis  em- 
ployes. In  accepting  an  employment  the 
latter  is  assumed  to  have  notice  oT  all  pat- 
ent risks  tncidentalthereto,  or  of  which  be 
Is  informed,  or  of  whicb  it  is  his  duty  to 
inform  himself,  and  la  further  assumed  to 
undertake  to  run  such  risks  "  See  Clark 
v.  Railroad  Co.,  28  Minn.  128,  9  N.  W.  Rep. 
581;  also  Na.vlor  v.  Railway  Co.,  63  Wis. 
661, 11  N.  W  Rep.  24,  where  it  is  held  that. 
"11  a  servant,  knowing  the  hazards  of  bis 
employment  as  the  business  is  conducted, 
iB  Injured  while  engaged  therein,  he  can- 
not maintain  an  action  against  tbe  mas- 
ter for  such  injury  merely  on  tbe  ground 
that  therewas  a  safer  mode  of  conducting 
the  business,  tbe  adoption  of  which  would 
have  prevented  the  injury."  In  the  case 
of  Clark  v.  Railroad  Co.,  supra,  Clark  was 
knocked  off  of  tbe  cars  by  a  projectin;; 
roof,  and  hurt.  He  had  notice  that  the 
roof  was  In  dangerous  proximity  to  the 
track  when  he  went  Into  tbe  service,  and 
stated  in  his  testimony  that  be  knew  the 
roof  was  there,  but  did  not  think  of.  It  at 
the  time,  and  the  court  said:  "The  acci- 
dent, so  far  as  the  evidence  discloses,  was 
the  result  of  inattention  to  a  known  peril 
on  tbe  part  of  tbe  deceased.  Having  en- 
tered the  service  with  full  knowledge  of 
Us  existence  and  nature,  he  must  be  held 
to  have  taken  tbe  risk  of  Injury  from  it  on 
himself,  and  to  have  waived  any  obliga- 
tion on  tbe  part  ot  tbe  defendant,  so  far 
as  he  was  concerned,  either  to  remove  tbe 
peril,  or  to  respond  In  damages  for  Inju- 
ries fro"*  tt."  So.  also.  In  the  case  of  Gib- 
son T. '".all  way  Co.,  63  N.  Y.  449.lt  was 
held  that.  "If  a  servant  accepta  service 
with  knowledge  of  tbecharacter  and  posi- 
tion of  structures  from  which  employes 
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Might  bailable  toreeriv*  Injoryrhe  t«a- 
oot  can  Dpon  his  ipaster  to  make  altera- 
tions toMcare  greater  safety,  or,  in  caBe 
u(  Injary,  hold  him  liable."  It  was  also 
held  lo  the  caee  of  Smith-  v.  Railway  Co., 
69  Mo.  82.  that  **  a  brakeroaa  who  coatla- 
oes  In  the  service  of  a  railroad  company, 
with  knowledge  that  the  guard  of  a 
switch  Is  made  of  T  rail,  cannotrecoTer  for 
injuries  siistalQed  Id  conseqaence  of  bis 
foot  being caaftlit  between  thegnard  and 
the  frog,  nutwlthstaudinK  it  may  appear 
that,  if  Che  guard  bad  been  made  of  dlfTer- 
ent  rail,  it  would  hare  been  less  danger- 
ons. "  In  this  case  the  plaintiff  went  be- 
tween the  cars  while  they  were  In  motion, 
removed  the  coupling  ptn,  ttaeR  went  back 
to  take  oat  the  link,  and.  while  walking 
between  said  cars,  hid  right  foot  outside 
and  bis  left  Instcle  of  the  rail,  his  left  foot 
was  caught,  and  hold  last  between  the 
guard  rail  and  that  of  the  main  track. 
He  was  knocked  down,  and  hia  foot  was 
run  over  by  the  car  next  behind  hfm,  In- 
flicting an  Injnry  wblcli  resulted  In  arapn- 
taclon  above  the  knee,  and  the  action  was 
brought  toreeoverdamages  for  the  Injury. 
He  was  acquainted  with  the  character  of 
the  railroad,  continued  In  the  service  of 
the  company, and  conld  not  recover.  The 
analogy  between  that  case  and  the  one 
under  consideration  Is  very  apparent  See 
on  this  point,  Railroad  Co.  Myers,  65 
Tex.  110;  Dmback  r.  Railroad  Co.,  83  Ind. 
191;  Sweeney  v.  Railroad  Co..  57  Cel.  15; 
Stafford  v.  BaUroad  Co..  114  111.  244,  2  N. 
E.  Rep.  185:  Darracott  v.  Railroad  Co.,  88 
Va.  285,  2  S.  B.  Rep.  511;  Tnttle  v.  Rail- 
way Co.,  122  S.  189,  7  Sup.  Ct.  Rep. 
1166.  See,  also,  the  case  of  Williamson  v. 
Mississippi  VaUey  Co.,  84  W.  Va.  C57. 12  S. 
B.  Bep.  884;  also,  Davis*  Adm'r  v.  Coal  Co., 
84  W.  Va.  600, 12  &  E.  Rep.  639;  Wbart. 
Neg.  g  Z14. 

As  to  the  master's  duty  to  prescribe 
rules.  Shearman  &  Bedfleld  on  thu  Law  of 
Negilgeufe,  (volume  1,  S  202,)  says:  "A 
master  who  employs  servants  In  a  dan- 
gerous and  complicated  business  Is  per- 
sonally bound  to  prescribe  rules  sufficient 
for  Its  orderly  and  safe  management,  and 
tokeephlaeervanta  Informed  of  tbese  rules, 
so  far-aa  may  be  needful  for  their  guid- 
ance; •  •  •  and  a  eervaut's  own 
violation  of  ancb  rules  as  are  made,  or 
Ills  acquiescence  In  tbelr  habitual  viola* 
tlon  by  his  fellow  servants,  is  contrib- 
utory negligence,  and  may  oftui  prej- 
udice his  right  to  complain  of  the  Insnffl- 
ciency  of  the  rolea  In  general. "  The  case  of 
Railway  Co.  v.Ryan,  reported  In  69  Tex .  666, 
7  S.  W.  Rep.  88,  was  one  In  which  an  em- 
ploys of  the  railroad.  In  attempting  to 
board  a  moving  car,  In  violation  of  one  of 
the  rules  of  the  company,  and  in  so  doing 
had  bis  foot  crushed  so  that  amputation 
was  nccsMary,  and  tn  a  aoit  to  recover 
damages  for  the  injnry  a  verdict  was  ren- 
dered for  the  plaintiff  In  the  lower  conrt, 
and  npon  appeal  the  verdict  was  set  aside, 
and  a  new  trial  awarded ;  the  court  hold- 
ing that  **a  railway  company  Is  not  liable 
In  damages  to  an  employe  for  an  Injury 
caused  by  hts  willful  act  of  disobedience 
of  a  reasonable  role  of  the  company,  estab- 
lished for  his  aatsty,  and  which  Is  known 
to  tiim,  and  when  the  act  of  disobedience 


Is  the  prozlmatecaaw  of  the  injury,  nnless 
the  act  is  done  nuder  the  Influence  of  fear, 
produced  by  the  appearance  of  surtden 
danger."  See,  also.  Lock  wood  v.  Rail- 
way Co.,  65  Wis.  60,  J2  N.  W.  Rep.  401. 
Cooley ,  Torts,  (2d  Ed.)  tup  p.  651,  Ride  p.  651. 
Id  speaking  of  negligence  In  the  use  of  ma- 
chinery by  the  maator,  aaya:  "The  prin- 
ciple is  well  stated  by  the  supreme  court 
of  Connecticut  [Hayden  v.  Manufactarlnff 
Co.,  29  Conn.  648,  55S]  In  a  case  where  the 
Injury  the  servant  complained  of  was 
caused  by  his  coming  accidentally  in  con- 
tact with  machinery  which  It  was  claimed 
ought  to  have  been  covered,  su  as  to  pro- 
tect against  such  an  accident.  The  em- 
ploye here  was  aeqnainted  with  the  baa- 
arde  of  the  business  tp  which  he  waa  en- 
gaged, and  with  the  kind  of  machinery 
made  use  of  In  carrying  on  the  business. 
Hemnstbe  held  to  have  understood  the 
ordinary  hazards  attending  his  employ- 
ment, and  therefore -to  have  volantarily 
taken  upon  hlraeelf  this  hasard  when  ha 
entered  Into  the  defeudauts'service."  Up- 
on the  question  as  to  boarding  movlns 
trains.  Beach,  Cuntrib.  Neg.  p.  188,  {  146, 
says:  "And  In  MaBsacbusetts  It  Is  held 
as  matternf  law  that  such  an  attempt  la 
prima  ikeie  contributory  negligence.  Tha 
weight  of  authority  Is  to  the  effect  that, 
while  an  attempt  to  board  amoving  train 
of  cars  Ie  not  per  s«  negligent.  It  Is  neveiv 
theless  presumptively  negligent,  and  Id 
the  majority  of  eases  actually  negligent, 
to  the  extent  of  preventing  a  recovery 
from  the  raJlway  company  In  Railroad 
Co.  V.  Murphy.  46  Tex.  856,  a  charge  by 
the  lower  court  that  an  attempt  tu  board 
a  train  moving  rapidly  wunid  be  negli- 
gent,  while  such  attempt,  If  the  train  werv 
moving  slowly,  would  not  be  negligent, 
waa  held  error  on  appeal.  **  So,  also.  In 
the  case  of  Woleey  v.  Railroad  Co.,  88  Otalo 
St.  227,  In  which  the  plalotltt  was  Injured 
while  coupling  cars,  the  court  held  that, 
"If  an  employe  enters  Into  or  remains  In 
the  service  of  a  railroad  company,  with  a 
knowledge  of  Its  rules  and  regulations,  he 
must  be  held  as  undertaking  to  acquIeHce 
therein ;  and  It  he  is  afterwards  Injured, 
by  reason  of  his  violation  of  such  rules 
and  regulations,  hecannot  claim  that  their 
reasonableness  is  a  question  to  be  decided 
by  a  jury  in  an  action  by  him  to  recover 
damageii  for  the  injury  thus  occasloued. 
If  the  employe  has  suffert^d  an  injnry, 
brought  aboDt  by  a  violation  of  the  plain' 
Instructions  of  his  principal,  he  cannot 
hold  his  principal  liable  therefor." 

It  Is  assigned  as  error  that  the  circnit 
court  erred  In  allowing  the  plaintltf,  over 
the  objections  of  the  defendant,  to  testify 
that  It  was  customary  among  railroad 
employes  to  get  on  and  oil  of  trains  while 
In  motion,  and  in  allowing  witness  Blancb- 
ard  to  answer  the  samequeatlon  when  ob- 
jected to.  We  cannot,  however,  aay  that 
it  was  error  to  allow  said  question  to  be 
answered,  as  the  court  could  not,  at  the 
time  said  question  was  asked,  know  bow 
it  was  to  be  followed.  The  question  and 
answer,  unaccompanied  by  other  testi- 
mony, might  be  regarded  as  immaterial, 
while  It  might  be  followed  by  other  evi- 
dence which  would  make  it  material. 

The  third  assignment  .of  error  aaaert» 
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tbot  the  court  erred  in  aBowbiK  Frank 
Cunover  to  answer  plalotiO'e  qneatloD  hs 
to  the  usual  way  atfcnal  wires  are  placed 
OD  tbe  lloee  ot  railroad;  also  as  to  tbe 
bypotbetlcal  question  asked  the  witness 
as  to  wbetber  wires  placed  aa  therein 
stated  were  reasnaably  sale.  This  wit* 
ness  stated  that  be  bad  four  yearn  and 
lour  mofitba'  experience  in  railroading, 
part  ot  tbe  time  aa  fireman  and  bostler, 
and  that  be  had  ran  •  awitcb  engine  for 
four  months,  and  that  he  bad  examined 
wires  of  this  description  on  aboat  seven 
different  roads.  He  Is  then  asked  to  state 
tbe  usual  way  of  constructing  tbe  switch 
wires,  which  question  was  objected  to, 
and  the  objection  overrnled  by  tbe  court, 
and  by  bis  answer  It  appears  that  they 
are  constractfid  in  different  ways:  Home 
are  run  through  a  pipe,  and  tbe  pipe  Is  be- 
neath tbe  ground,  sometimes  2  feet  or 
high ;  In  snme  places  they  come  out  where 
they  are  to  be  used,  and  run  up  a  pole; 
and  some  are  covered  by  boxes.  This  an- 
swer would  indicate  that  there  was  nu 
nniform  way  ot  constructing  these  wires. 
This  witness  was  asked  to  apeak  as  an  ex- 
pert, however,  and  give  bis  opinion  as  to 
whether  wires  constructed  as  these  were 
coald  be  regarded  as  reasonably  sule  to 
those  who  work  about  them.  He  bad 
shown  by  bis  teatlmooy  that  be  bad  never 
put  up  such  wires,  that  be  bad  never  re- 
paired them,  but  had  seen  them  while  they 
wpre  being  put  np,  and  noticed  bow  it  was 
done.  On  this  (juestion,  Rogers  on  Expert 
Teatlmuny  (page  26)  says:  *'If  tbe  facts 
can  be  placed  before  a  Jury,  and  they  are 
of  such  a  nature  that  Jnrors  Keuerafly  are 
Just  as  competent  to  form  opinions  In  ref- 
erence to  tbem  and  draw  Inferences  from 
them  as  witnesses,  then  tbe  opinions  nf 
experts  cannot  be  received  In  evidence. 
•  •  •  The  opinion  ot  a  witness  who 
neither  knows  nor  can  know  more  about 
tbe  subject-matter  than  the  jury,  and  who 
most  draw  his  deductions  from  facts  al- 
ready in  tbe  possession  of  tbe  jury.  Is  not 
admlBslble. "  In  the  case  of  Welch  v.  In- 
surance Co.,  23  W.  Va.  806,  Judge  Gbbbn, 
In  delivering theoplttlon  of  tbecourt,say8: 
"But  Starkie  lays  It  down  further  that 
when  tbe  inquiry  relates  to  a  subject  which 
does  not  reqnh-e  peculiar  habits  of  study 
in  order  to  enable  a  man  to  understand  It, 
the  opinion  of  skilled  witnesses  la  not  ad- 
missible; and  be  is  unquestionably  rlsht 
Id  this  position."  Now,  so  far  as  the  tes- 
timony of  this  witness  discloses,  he  never 
saw  wires  constructed  Just  as  these  were, 
and  if  be  had  seen  them  a  thousand  times 
I  cannot  perceive  that  be  would  be  any 
better  prepared  to  pass  upon  tbe  question 
as  to  their  safety  than  any  other  Individ- 
ual of  common  sense  who  bad  seen  them, 
or  than  a  Juryman  who  had  a  right  to  go 
and  view  them,  or  have  them  described  to 
him.  It  required  no  man  acquainted  with 
the  intricacies  of  art  or  science  to  reveal 
any  bidden  mystery  connected  with  these 
wires  to  Klve  an  opinion  as  to  their  safety, 
and  I  therefore  think  It  was  error  to  al- 
low said  witness  to  testify  as  an  expert  in 
reference  thereto. 

Tbe  fourth  assignment  of  error  raises  a 
qneatlon  aa  to  the  propriety  ot  tbe  action 
ai  tbe  eoort  In  rslualng  to  strike  out  tbe 
T.16B.B.no.l6 — 52 


plalnUIt'B  evidence  on  motion  of  tbe  de- 
fendant. This  question,  however,  baa 
been  settled  by  this  court  In  the  case  of 
Carrico  v.  Railway  Co.,  S5  W.  Va.  889,  14 
B.  E.  Bep.  12,  (second  point  ot  syllabus,) 
where  it  Is  held  that  "after  the  defendant 
has  given  in  his  own  evidence^  a  mutloa 
to  strike  ont  all  the  evidence  on  tbe 
ground  that  Itis  insufflclent  toaustalo  the 
fsaue  on  the  part  of  the  plaintiff  should 
not  be  granted;"  and  thla,  we  believe, cor- 
rectly states  the  rule  of  practice. 

The  fifth  assignment  ot  error  Is  to  the 
action  ot  the  court  In  giving  plaintiff's  in- 
struction No.  7.  which  reads  as  follows : 
"(7}  The  court  instructs  the  Jury  that  rule 
No.  141.  as  pot  in  by  the  plaintiff, so  far  as 
It  attempts  to  screen  tbe  defendant  from 
liability  to  Its  employes  by  reason  ot  In- 
juries to  such  employes  resultlug  from  the 
Degllgeoce  of  the  defendant  without  fault 
of  the  plaintiff,  is  null  and  void,  and  can- 
not be  relied  upon  as  a  defense  to  this  ac- 
tion. "  And  rule  No.  141.  referred  to  in  said 
instruction,  reads  astoUows:  "(141)  Thw- 
eondltioD  ot  employment  on  this  road  Is 
that  the  ngnlar  compensation  paid  for 
servtcee  of  employes  shall  cover  all  risks 
incurred,  and  liability  to  accidents  from 
any  cause  whatever,  while  in  the  service 
of  the  company.  If  an  employe  isdlsabled 
by  accident  or  other  cause,  tbe  right  to 
claim  compensation  for  injuries  will  not 
be  recognised.  The  fact  of  remaining  la 
tbe  service  ot  tbe  company  will  be  consid- 
ered as  agreeing  to  these  conditions.  All 
ofScers  employing  men  to  work  on  this 
road  will  have  these  conditions  distinctly 
nnderstoodand  agreed  to  by  each  employe 
belore  he  enters  the  service  of  tbe  com- 
pany.  "  If  rule  No.  141,  above  quoted,  had 
t>een  offered  in  evidence  by  the  defendant, 
the  plaintiff  might  well  have  asked  ia- 
struction  No.  7:botwfaett  the  defendant 
had  not  offered  said  rule,  and  was  seeking 
In  no  way  to  screen  itself  under  Its  provl- 
sloos  from  any  liability,  I  donot  think  tbe 
plaintiff  should  have  been  allowed  to  offer 
said  rule  as  evidence  before  the  Jury,  and 
then  to  obtain  an  instruction  declaring  it 
a  nalllty ;  it  would  bealmply  allowing  the 
plaintiff  to  raise  an  Issue,  and  have  it  de- 
termined by  tbe  court.  In  which  the  de- 
fendant bud  Qo  participation;  it  would  l>e 
outside  of  the  pleadings  or  evidence  offered 
by  tbe  defense,  and  abould  be  reganled  as 
Irrelevant. 

The  sixth  assignment  of  error  is  as  to 
the  propriety  of  Instruction  No.  8,  which 
was  given  to  the  Jury  at  the  instance  ot 
the  plaintiff,  and  reads  as  follows:  "(8) 
Tbe  court  Instructs  tbe  Jury  that  If  they  be- 
lieve from  the  evidence  in  this  cause  that 
there  was  a  rule  of  tbe  defendant  -prohib- 
iting its  employes  from  getting  on  and  off 
moving  trains,  and  that  the  plaintiff  dis. 
obeyed  that  rule,  that  disottedlence  ot  the 
rule  by  the  plaintiff  will  not  of  Itself  defeat 
tbe  plaintiff's  right  to  recover,  unless  it 
further  appears  from  the  evidence  in  this 
case  that  tbe  disobedience  of  said  role  was 
the  proximate  cause  of  the  injury  com- 
plained ot."  I  do  not  regard  this  instruc- 
tion as  erroneous,  tor  tbe  reason  that, 
notwithstanding  the  tact  that  the  plain- 
tL%  at  tbe  time  he  received  bis  injary,  was 
acting  in  Tiolation  of  one  of  tbe  nflea  ol 
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tbe  company,  provided  for  his  safety,  yet 
It  must  appear  tbat  tbe  dtsobedleoce  of 
such  rule  was  the  proximate  Cbu^e  of  bis 
tojary. 

The  seventh  assignmeDt  of  error  is  to 
the  action  of  tbe  court  Id  refoslag:  to  give 
to  tbe  jury  tbe  defendant's  Instractiuns 
marked  2,  8,  4,  and  6,  und  as  to  tbe  action 
of  the  court  In  modifying  tbe  aame  aa  re- 
queated  by  plaintiff,  and  giving  them,  as 
modlOed,  to  tbe  ]ury,  against  the  defend* 
ant's  objection  and  exception.  Said  in- 
structions asked,  and  the  modification 
thereof  as  made  by  the  conrt,  reod  aa  fol- 
luvrs:  "(2)  Tbe  conrt  Inetructg  the  Jury 
that  If  they  believe  from  tbe  evidence  that 
the  plaintiff  In  engaging  lo  the  service  of 
the  company,  agreed  that  be  would  not 
attempt  to  get  on  or  off  engines  or  trains 
In  motion,  and  that  he  did  not  comply 
with  tbat  agreement,  but,  In  attempting 
to  get  on  a  moving  train,  In  dlBobedlunce 
of  the  rules  and  his  agreement,  when  he 
was  not  compelled  by  accident  to  get  on. 
he  stumbled  over  tbe  wires  complained  of, 
4>ut  tbat  be  would  not  have  been  hurt  bad 
the  engine  been  standing  still,  then  such 
ap  attempt  to  get  on  a  moving  engine 
was  negligence,  and  the  plalntltl  cannot 
recover.  (3)  The  conrt  inetructs  the  Jury 
tbat  tbe  defendant,  tbe  Chesapeake  3t 
Ohio  Railway  Company,  bad  a  right  to 
make  a  rule  requiring  tbelr  employee  not 
to  get  on  or  off  moving  trains  or  engines, 
and  If  the  Jury  find  from  the  evidence  that 
tbe  plaintiff  disobeyed  sucb  rale,  and  was 
Injured  while  attempting  to  get  on  a 
moving  engine,  and  that  be  was  not  com- 
pelled by  sudden  danger  to  Jamp  on  the 
engine,  and  would  not  bare  been  hurt  It 
the  engine  had  been  standing  atill,  then 
tbe  plaintiff  cannot  recover,  aud  tbe  jury 
Is  directed  to  find  for  tbe  defendant.  (4) 
The  conrt  Instructs  tbe  Jury  tbat  getting 
on  a  moving  engine  when  such  action  was 
voluntat?,  aud  could  have  been  avoided, 
la  of  Itself  negligence,  and  if  the  Jury  be- 
lieve that  the  plaintiff  In  attempting  to 
get  on  an  engine  after  night,  while  It  was 
In  motion.  In  violation  of  a  rule  of  the 
company,  fell  and  was  hart,  but  that  he 
would  not  have  been  hurt  had  the  engine 
been  standing  still,  then  they  must  find 
for  the  defendant.  (5)  It  the  Jury  believe 
from  the  evidence  that  the  defendant  had 
established  a  set  of  rules  Tor  the  direction 
and  regulation  of  Its  employes  In  the  con- 
duct of  Its  business,  and  tbat  plaintiff  had 
agreed,  when  entering  Into  tbe  employ- 
ment of  the  defendant,  to  obey  tbe  rules 
flo  made  by  the  said  defendant,  and  tbat 
«ald  roles  forbid  and  warn  the  employes 
not  to  Jump  on  or  off  of  trains  or  engines 
In  motion^  and  that  thn  plaintiff.  In  viola- 
tion of  said  rule  or  warning,  undertook 
to  Jump  on  an  engine  while  In  motion, 
atumbled  and  fell,  nnd  had  bis  hand 
mashed  or  cat  off  by  the  engine  while  in 
motion,  and  that  he  would  not  have  had 
bis  hand  mashed  or  cut  off  by  falling 
or  stumbling  over  tbe  wires  complained 
of  If  his  said  engine  had  not  been  In 
motion,  then  tbe  violation  of  said  rule  or 
warning  was  such  proximate,  contrib- 
utory negligence  on  his  part  as  prevents 
blm  from  recovering  any  damages  In  this 
from  tbe  defendant,  and  you  sbonld 


find  for  the  defendant."  To  tbe  giving  frf 
all  and  each  of  said  instructions  the  plain- 
tiff objected.  The  court  overruled  the  ob- 
jection to  introctlon  No.  1,  and  gave  it  to 
the  Jury,  to  which  ruling  the  plaintiff  ex- 
cepted, and  the  court  gave  tbe  defendant's 
InHtructlona  marked  2,  8,  4,  and  5,  but  in 
giving  said  Instructions  of  defendant, 
marked  2,  8,  4,  and  6,  tbe  court,  at  tbe  re- 
quest of  tbe  plaintiff,  added  a  modlfleation 
to  del«adant*s  Instrnddons  2,  S,  4.  and  6 
In  the  following  words  and  figures,  vis. : 
"UnlesB  It  should  further  appear  to  tbe 
Jury  from  tbe  evidence  lil  this  case  that 
there  was  an  established  custom  and  us- 
age of  long  standing  of  defendant's  em- 
ployes, known  and  acquiesced  In  by  the  de- 
fendant or  Its  superior  officers,  to  allow 
employea  on  defendant's  trains  to  board 
and  leave  said  trains  and  engines  while 
tbe  same  were  In  motion,  and  If  tbe  Jnry 
believe  from  the  evidence  In  this  ease  tbat 
such  custum  or  usage  was  known  to  the 
defendant  or  to  its  superior  officers,  aud 
was  acquiesced  In  by  said  defendant,  then 
this  custom  and  osage  amounted  to  an 
abandonment  ot  the  mie  to  tbe  extent  of 
said  custom  and  usages;  and  knowledge  of 
this  custom  need  not  be  shown  by  direct 
evidence,  'but  may  be  Inferred  from  cir- 
cumstances, and  Implied  from  Its  long 
standing  and  notoriety."  These  instruc- 
tions, as  they  were  asked  for  by  the  de- 
fondant,  a8.Ithlnk.afaoaId  have  been  given 
by  the  court  without  the  modification, 
for  the  reason  that  tbey  correctly  pro- 
pound the  law.  The  modification  ap- 
pears to  me  to  be  Improper,  becaasA, 
while  there  Is  evidence  in  tbe  caose  show- 
ing tbat  tbe  employea  of  the  defendant 
were  In  the  habit  of  getting  on  and  off  of 
the  train  and  engines  while  the  same 
were  In  motion,  there  is  no  evidence  show- 
ing or  teuiling  to  show  that  such  cundnct 
was  aequleaced  In  by  the  defendant  or  Its 
superior  ofllcera,  or  tbat  the  fact  was 
known  to  them;  and, even  if  the  violation 
ot  said  rule  was  shown  to  be  so  frequent 
that  It  might  be  Interred  that  tbe  officers 
of  the  train  had  notice  ot  tbe  fact, 
they  are  possesaed  of  no  antbority  to 
waive  or  abandon  the  rule.  It  Is  a  matter 
that  the  court  will  take  cognisance  of  tbat 
conductors  and  eoglneera  who  manage  tbe 
trains  on  our  rallronde  have  not  tbe  pow- 
er or  authority  to  make  or  unmake  the 
rules  for  the  control  and  management  of 
the  employes  of  the  railroad  company ; 
and,  as  ne  bave  snen  by  the  anthorltles 
above  cited,  whenever  an  employe  gets  on 
or  off  of  a  moving  engine  or  ear  be  does 
so  at  bla  own  risk,  and.  It  he  Is  Injnred,  la 
chargeable  with  contributory  neKllgenen. 
In  thecaseofGerlty's  Adm'r  v. Haley,  29  W. 
Va.dS.llS.  E.Kep.  901,  this  court  held  that, 
**  where  negligence  Is  the  ground  ot  an  ac- 
tion. It  rests  upon  the  plaintiff  to  trace 
the  fault  of  bis  Injury  to  the  defendant, 
and  for  this  purpose  he  mnst  show  the 
elrcumstancra  under  which  tbe  Injury  oe- 
cnrred ;  and  if,  from  these  circumstances, 
so  proven  by  the  plaintiff,  it  appears  that 
the  fault  was  mutual,  or,  In  other  words, 
tbat  contributory  negligence  Is  fairly  im- 
putable to  him,  be  has.  by  proving  the 
circumstances,  disproved  his  right  to  re- 
cover, and  on   the  plaintiff's  evldenas 
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alone  the  Jury  should  find  for  the  dofeod- 
aiit."  See,  also,  Carrlco  t.  Ballwoy  Co., 
35  W.  Va.  8<J0,  US.  E.  Rep.  12,  and  eeventb 
point  of  sjlldbua,  where  this  court  held 
that  "the  geDPral  rule  in  regard  to  con- 
trihotory  Dejclif^nce  is  that,  If  the  neglU 
gence  be  mutual  on  the  part  of  pislntiff 
and  deleatlaut,  there  could  be  no  recoT- 
erj-." 

It  appears  from  the  evidence  that  the 
plulntltf,  Overby,  was  the  engineer  In 
charge  of  the  engine  which  crushed  bis 
hand,  and  while  be  was  looking  for  the 
slgnais  the  flreioau  bad  taken  bla  place, 
and.  It  Is  preenmed,  vas  moving  the  en- 
gine under  his  directions.  The  proximate 
cause  of  his  Injury  was  his  attempt  to 
board  the  moving  engine.  That  he 
caught  bis  foot  against  the  wire  was 
merely  incidental.  The  same  result  might 
have  followed  It  the  wires  had  been  boxed 
over,  and  he  bad  stumbled  over  the  box 
in  the  dark,  or  il  bis  foot  bad  slipped  from 
the  step  In  getting  un  the  engine.  But, 
even  if  It  be  cuoeeded  that  the  manner  in 
which  the  wires  were  stretched  caused  the 
plaintiff's  fall,  (and  this  Is  all  that  can  be 
attributed  to  the  wires.)  yet  the  fall  did 
not  crush  his  hand,  but  his  action  in  ap- 
proaching the  muvinsT  car  In  tbedarkness, 
withoat  a  light  of  auy  description,  caused 
the  injury  of  which  he  complains,  and,  un- 
der the  clrcnmstancRB,  he  must  be  held  to 
have  contributed  to  his  own  Injury,  and, 
iu  our  opinion,  the  court  committed  an 
error  in  overruling  the  defendant's  mo- 
tion to  set  aside  the  verdict  and  award 
it  a' new  trial.  For  these  reasons  the  ver- 
dict must  beset  aside,  a  new  trial  award- 
ad.  and  the  cause  remanded,  with  coats  to 
the  plalntlEf  In  error. 


(87  W.  Va.  «»> 

ORBQOBT*S  ADBCB  T.  OHIO  BEVBB  &  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  1,  im.) 

HxvnR  AND  Sbrvakt  —  Nbguobkob  or  Fbliaw 
BsKVANT  — Khowi^dob  ov  Mabtsb'r  Rulbs  — 
N>w  Tauir— BBADure  I^^w  to  Juav  bt  Coon- 


L  A  motion  for  a  new  trial  should  indicate, 
in  a  way  anfSclent  to  call  the  attention  of  the 
court  to  them,  the  grounds  for  such  new  trial,  an-' 
leaa  tbe  point  has  been  made  tbe  ssbjeot  of  a  bill 
of  exoeptiOBa.  Where  it  is  claimed  that  evidence 
has  been  Improperlr  admitted,  aod  an  exception 
noted,  but  no  bill  of  ezceptioos  takeo,  and  the 
record  states  that  the  motion  for  new  trial  was 
based  on  certain  speciflc  grounds,  not  naming  the 
admission  of  such  evidence,  that  exception  will 
not  be  considered  in  the  appellate  court,  but  will 
be  treated  as  waived. 

3.  A  rale  of  •  railroad  oompaay  will  not  be 
binding  on  its  employes  unless  they  have  Imowl- 
sdgeofiL 

8.  The  teat  of  the  liability  of  a  principal  or 
master  for  the  torts  of  his  agent  or  servant  is 
whether  the  latter  was  at  the  time  acting  within 
the  scope  of  his  authority  In  the  business  of  tlie 
orinc^I»l  or  master,  and  not  whether  the  act  was 
done  in  accordance  with  his  instrnotions.  If  such 
act  be  done  within  the  soope  of  authority,  and 
while  the  agent  or  servant  Is  engaged  in  his  em- 
ployer's business,  tlie  latter  is  bound  for  it. 

4.  Whether  oonnsel.  Id  argument  before  a 
}ary,  shall  read  law  from  law  Iwoks  and  reported 
eases,  and  comment  therem.  Is  within  the  disore- 
tton  oil  the  eourtt  tul^eot  to  review  la  ease  of 


abuse  of  discretion.  If  tbe  law  read  be  good'  law, 
and  relevant  to  the  case.  It  Is  clearly  not  a  ground 
of  error.  If  bad  law,  or  irrelevant  to  the  case, 
and  calculated  to  mislead  the  jury,  yet,  If  the 
conrt  has  given  instnictiona  correctly  staling  the 
law  on  the  subject,  it  would  not  be  reversible 
error;  but,  in  the  absence  of  such  instructions  to 
counteract  the  danger,  it  would  be  reversible 
error. 

(ByOabus  by  the  Court.) 

Error  to  circuit  court,  Tyler  county. 

Action  hy  C.  P.  Parker.admlnistratorol 
W,  D.  Orej^ory,  deceased,  against  the  Ohio 
Biver  BaUroad  Company,  to  recover- (or 
tbe  death  o(  plaintiff's  decedent.  PlalDtltf 
had  jodgment.and  detendant  brings  error. 
Beversed. 

V.  B.  Archer,  for  plaintlCT  In  error.  Ew- 
iag,MelYin  A  RU^,  for  defendant  in  error. 

BRANNO!f,  J.  W.  O.  Gregory  was  a  sec- 
tion hand  In  the  employ  of  tbe  Ohio  BiTer 
Bailroad  Company,  and  was  killed  by  a 
train  on  that  railroad,  and.  in  an  action 
by  bis  administrator  in  tbe  circuit  court 
of  Tyler  county,  there  was  Judgment 
against  the  company,  and  It  brings  the 
case  here. 

The  first  error  assigned  1b  that  the  court 
overruled  a  demurrer  to  the  declaretlun. 
Its  first  connt  alleged.  In  effect,  that  the 
company  was  mnning  a  train,  and  was 
under  duty  to  run  tbe  train  with  care  and 
circ'umspectlon,  and  that,  disregarding  its 
duty,  it  BO  carelessly  and  negligently  ran 
the  train  that  it  collided  with  a  hand  car, 
on  which  said  Gregory  was  lawfully,  and 
with  care,  proceeding  and  traveling  upon 
said  railroad,  whereby  he  was  hurt  and 
wounded,  whereby,  and  by  reason  of  the 
carelessness  and  negligence  and  wrongful 
conduct  of  the  defendant,  he  died.  It  is  al- 
leged against  this  count  that  it  does  not 
show  by  what  right  or  for  what  purpose 
Gregory  was  upon  the  hand  cuf;  that  it 
is  not  stated  whether  he  was  a  passenger 
or  servant,  and  It  does  not  appear  that 
the  defendant  owed  him  any  legal  duty. 
Suppose  the  deceased  were  a  servant,  pas- 
senger, or  even  trespasser.  If  tbe  train 
was,  as  charged,  carelessly  and  negligent- 
ly driven  upon  htm.  It  would  be  actiona- 
ble. 'Even  a  trespasser  on  a  track  may 
recover  for  willful,  gross  negligence.  The 
allegation  of  negligence  Is  lu  general  lan- 
goagp,  withoat  speclflcatlon  o(  wherein  It 
consisted,  as  It  may  be  under  Hawker  t. 
Bailroad  Co.,  16  W.Va.  628;  hut  it  chiirges 
negligence  as  ,the  cause  of  the  injury.  It 
Is  said  that  tbe  second  count  Ih  open 
to  the  ijame  objection  as  the  first.  But 
it  is  not,  for  It  expressly  alleges  that  de- 
ceased was  upon  the  hand  car  "by  the 
license,  permission,  and  direction  of  the 
defendant, **  and  was  so  by  Us  negliigBnce 
killed.  The  third  count  alleges  that  Greg- 
ory was  a  servant  of  the  defendant,  and 
was  negligently,  carelessly,  and  improper- 
ly required  by  it  to  do  certain  work  upon 
ita  railroad,  and  to  proceed  and  travel  up- 
on a  hand  car  of  the  defendant  upon  its 
railroad,  and  was  mn  over  by  a  train, 
etc.  It  is  urged  that  the  count  unght  to 
state  In  what  employment  he  was,  and 
ought  to  specify  his  duties,  so  that  we 
may  say  whether  It  was  a  duty  to  ride 
upon  the  hand  ear  over  the  road.  'We 
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think  tbls  !■  reqolring  too  great  pardeo- 
larl^.  It  he  was  a  servant,  and  was 
commanded  to  labor  on  the  road,  and  to 
Ko  in  a  baodcar,l8  not  that  enuagb,  witb- 
oat  specifying  bia  employment  or  tbe 
character  of  his  labor?  Tbe  objection  to 
tbe  fonrtb  eoont  is  sobstantlally  tbe  same 
aa  that  to  the  third.  This  foorth  count  Is 
the  same  as  tbv  fifth  in  Criswell  r.  Rail- 
road Co..  80  W.  Ta.  798.  6  S.  E.  Roii.  81, 
which  was  approved,  and  It  did  not  state 
the  service  In  which  the  deceased  was  a 
servant  otherwise  than  does  tbe  ooant  in 
this  case.  There  Is  no  error  in  overmling 
said  demurrer. 

Tbe  next  assignment  of  ecror  Is  in  ad- 
mitting certain  evidence  alleged  to  be  in- 
admissible. Tbe  certificate  ol  tbe  evidence 
given  opon  the  trial  shows  that  the  de- 
fendant objected  to  this  evidence,  that  his 
objection  was  overrnled,  and  that  he  ex- 
cepted, bnt  there  is  no  bill  of  exceptions 
taken  to  the  rallngs.  Tbe  motion  for  a 
new  trial  states  that  tbe  ground  on  which 
each  new  trial  was  asked  was  that  the 
verdict  was  contrary  to  law  and  evidence, 
and  the  Instructions;  not  specifying  tbe 
admission  of  ancb  evidence  as  a  ground 
for  new  trial.  Now,  If  a  bill  of  exceptions 
for  the  admission  of  such  evidence  had 
been  taken.  It  would  botb  show  that  tbe 
party  had  not  waived  the  point,  and  that 
the  Judge's  attention  had  been  called  to  re- 
view hie  action  npon  tbe  evidence:  or,  tt 
the  motion  for  new  trial  had  stated  that 
It  was  based  on  tbe  Improper  admission 
of  such  evidence,  then  we  might  say  that 
tbe  statement  in  the  certificate  of  evidence 
that  the  party  objected  and  excepted  to 
its  admission  would  be  sufficient  witjoot 
a  furmal  bill  of  exceptions.  But  where,  as 
In  this  instance,  the  motion  foranew  trial 
does  'spncUy  two  othsr  grounds,  IguorlnK 
this  une,  may  we  not  say  it  Is  waived? 
Brown  V.  Brown,  90  W.  Va.  777.  38.  E. 
Bep.  808,  holds  that  where  exception  is 
taken  to  tbe  giving  or  refusing  of  instruc- 
tions, or  the  admission  or  rejection  of  evi- 
dence, a  new  trial  must  be  asked,  else  such 
exceptions  will  be  regarded  as  waived.  If 
so,  where  no  bill  -of  exceptions  has  been 
takes,  ought  not  tbe  motion  lor  a  new 
trial  speelly  the  action  of  tbe  conrt  in  such 
matters  as  gronnds?  Especially  where, 
as  In  this  Instance,  tba  t  motion  does  speci- 
fy other  gronnds,  is  there  not  reason  to 
say  that  the  exception  as  to  the  admis- 
sion of  the  evidence  Is  Ignored?  Trials 
sometlmns  last  weeks,  and  the  coort  hns 
rolnd  OD  many  points  of  evidence  and  oth- 
er things;  and,  on  a  motion  for  a  new 
trial.  Is  he  to  go  overall  these  things  with- 
out being  asked?  Ought  not  his  atten- 
tion becalled  tu  these  transactlone?  Falr^ 
ness  to  tbe  Judge  and  to  tbe  adverse  party 
would  reqnlre  tbls.  in  tbe  opinion  In 
Searle  v.  Railway  Co..  82  W.  Va.  1170,  9  H. 
E.  Bep.  218,  and  Banks  v.  Rhodebeaver,  26 
W.  Ya.  SM,  It  seems  to  be  recognised  as 
law  that  the  motion  for  a  new  trial  should 
tell  tbe  court  on  what  ground  It  is  asked. 
In  a  Thomp.  Trials,  S  2754,  It  Is  stattid 
that  in  many  states  the  practice  reqnirea 
a  specification  of  tbe  reasons  or  grounds 
tor  a  new  trial:  and.  as  to  the  admission 
orexelurioQ  of  evidence au  aground,  seo 
tloa  2769  states  that  the  motion  "mast 


clearly  designate  or  specify,  with  reasona- 
ble certainty,  snch  evidence.*  16  Amer.  4b 
Eng.  l!;nc.Law,641.  In  Indtanaeven  a  spee- 
Ification  tbat  the  court  erred  in  admitting 
evidence  offered  by  defendant,  objected  to 
by  plaintiffs,  was  held  too  geueral.  Grant 
V.  Westrall,  67  Ind.  121.  So  In  Hoey  v. 
Hoey,  S6  Conn. 3S6,  and  Edmunds  v.  Srate. 
84  Ark.  720,  snch  general  specifications 
were  held  Insufficient.  Helm  v.  Coffey,  80 
Ky.  176;  George  v.  Jennings,  4  Hon,  68, 
In  Meaox  v.  Meaox,  81  Ky.  47K,  under  a 
statute  declaring  for  what  grounds  a  new 
trial  sbonld  be  granted,  the  ground  as- 
signed was  "because  of  error  uf  law  oc- 
curring on  the  trial,"  and  it  was  held  too 
general.  It  seems  to  me  tbat  reason,  con- 
venience, and  public  Justice  conspire  to 
sanction  this  rule.  But  for  It  a  Jndga 
would  have  to  retrace  his  steps,  and  grope 
through  the  infinite  matters  arising  In  a 
long  trial,— bis  thought  not  being  called 
to  review  particular  subjects,  and  oftnn 
failing  to  review  important  ones;  and  thus 
error  is  committed,  ond  Justice  defeated. 
Bule,  and  I  think  proper  practice,  should 
require  reasonable  specification.  After  a 
trial  Is  over,  It  ia  not  simply  h  matter  of 
talmess  to  the  Judge,  but  one  vitally  con- 
cerning tbe  administration  of  Justice  in 
avoiding  error  and  appeols,  and  conae- 
quent  protraction  of  litigation,  that  then 
should  be  opportunity  to  review  tbe 
points  passed  upon  In  tbe  trial.  Tlie  mo- 
tion for  a  new  trial  affords  tbls  oppor- 
tunity. It  Is  the  halting  place  for  review. 
Should  not  the  party  complaining  of  error 
tell  the  conrt  what  is  tbe  error  be  com- 
plains of,  unless  by  bill  of  exceptions  bebas 
already  done  so?  Should  he  not  tell  It,  at 
least,  that  It  is  in  the  admission  or  rejec- 
tion of  certain  evidence,— pointing  out  the 
evidence?  At  any  rate  should  be  nut  tell 
tbe  court,  In  a  general  way.  that  It  la  fur 
tbe  rejection  or  admission  of  evidence,  and 
thus  cull  tbe  court's  attention  to  tbat 
bead,  so  that  be  may  go  back  and  review 
rulings  uader  that  bead?  At  any  rate, 
further,  should  he  be  allowed  to  say  to 
the  court  tbat  be  bases  his  motion  on  cer- 
tain specified  grounds.— that  ta,  tbat  tbe 
verdict  Is  contrary  to  tbe  evidence  and 
law. and  on  account  of  Instruetlona,— sev- 
er hinting  that  It  Is  for  tbe  admission  <4 
improper  evidence,  which  covers  many 
points  along  the  way  of  the  trial,  and  thus 
mislead  the  court  and  tbe  other  party, 
and  for  the  first  time  In  this  conrt  rely  up- 
on that  ground?  Buference  to  the  late 
work  ai  Elliott  on  Appellate  Procedure 
(sections  927  et  seq.  and  section  795)  will  ana- 
tain  the  views  here  expressed,  and  go  fur- 
ther; for  his  text  shows  tbat  even  a  gen- 
eral specification  will  not  do,  bat  there 
must  be  a  specific  designation  of  the  evi- 
dence which  we  are  not  required  to  decide 
on  la  thlH  case,  as  here  there  is  no  reference 
to  tbe  admission  of  evidence  as  a  ground 
for  new  trial.  True,  the  text  of  Elliott 
may  be  said  to  refer  to  Indiana  and  other 
statntes;  but  tfaoseBtatntee slmplydeflne, 
under  general  heads,  the  grounds  for 
granting  new  trials,  and  reqnlre  the  ap- 

EUcatlon  to  be  In  Writing,  and  the  courts 
old  specification  in  particular  of  tbe  error 
complained  of  as  necessary.  Here  we  have 
no  statute  giving  such  grounds,  bat  the 
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common  law  glres  tbem.  But.  this  does 
not  do  away  with  tbe  propriety  of  apeel- 
fyisK  on  tbe  motion,  at  least  generally, 
tbe  groand.  evvn  if  more  particular  speci- 
fication be  not  required ;  and  1  see  no  rea< 
SOD  RgainHt,  but  mncb  reason  for,  reqalr- 
iDK  a  reaaoDable  specification;  and  cer^ 
taluly  a  party  oogbt  not  to  be  permitted 
to  aesiffn  &ome  speclflc  Krounda,  ignorlnK 
others,  and  In  this  court  rely  on  sueb  otb- 
ers,  unless  be  bad  takena  bill  of  oxeeptlons 
to  tbem. 

Tbe  next  assignment  of  nrror  is  for  tbe 
refusal  to  give  certain  Instructions  as 
aeked,  and  girtng  tbem  wltbmodlflcatloa. 
The  plaintiff  bavlng  sbown  tbat  Gregory 
was  a  section  hand  working  under  a  fore- 
maa,  and  subject  to  bis  orders,  and  tbat 
on  ijatarday  night  there  was  a  severe 
wind  and  rain  storm,  and  tbat  the  rules 
of  the  company  required  tbat  after  atorma 
or  ralna  likely  to  obstruct  or  injure  tbu 
track  the  foreman  should  puas  over  it  to 
inspect  and  repair  injuries,  whether  It  was 
Sunday  or  not,  and  tbat  the  foreman  re- 
quired Gregory  to  go  over  tbe  track  with 
bini  upon  a  band  car,  and  tbat  they  found 
a  culvert  wasbed  out,  and  repaired  It, 
and  were  going  to  a  stutlon  to  report 
that  the  track  was  safe,  but  care  was  re- 
quired, when  an  extra  or  excuralou  train 
collided  with  the  hand  car  at  a  curve,  kill- 
ing Qregory,  and  that  this  was  opoo  a 
Sunday,  tbe  defendant  then  gave  In  evi- 
dence a  rule  of  tbe  company  forbidding 
foremen  to  run  hand  cars  on  Buuday  wltb- 
ODt  special  permission  from  the  road  mas- 
ter, claiming  tbat  both  tbe  foreman  and 
Gregory  were  Acting  Id  violation  of  this 
rule,aDd  that  the  toremiin  was  not  acting 
for,  and  could  not  bind,  the  company  tor 
so  running  tbe  hand  car,  or  orderingGreg- 
cry  to  go  upon  It ;  and  tbe  defendant 
asked  cntaln  instructions  pertinent  to  tbia 
evidence  and  cootention.  Inatruction  No. 
S,  in  aubstance.  would  tell  the  Jury  that  if 
tbe  foreman,  in  violation  of  the  rule  for^ 
bidding  bim  to  run  band  cars  on  Sunday, 
took  out  tbe  hand  car  on  Sunday,  and 
Qregory's  death  was  caused  by  collision 
of  tbe  locomotive  with  It,  they  should 
And  for  tbe  defendant.  Tbe  conrt  added 
to  tbe  instruction,  at  Its  cloae,  tbe  words : 
"Provided  the  Jury  further  believe,  from 
tbeevldence,  that  Wesley  DrummoDd  Qreg- 
ory,  at  the  time,  bad  knowledge  of  said 
rules  of  the  defeDdant,  and  alao  knew 
tbat  said  sectloa  foraman,  at  the  time, 
was  acting  In  violation  ol  said  rules." 

Here  I  must  refer  to  the  case  of  Crlswell 
T.  Ballroad  Co.,  30  W.  Ta.  798,  6  S.  £.  Bep. 
SI.  It  establishes  that  u  foreman  of  a 
gang  of  section  hands  Is  not  a  fellow  serv- 
ant with  those  bands,  but  tbe  agent  or 
representative  or  vice  principal  of  the  com- 
pany, and  tbat  if,  through  his  n^lect, 
one  of  tbem  la  Injured,  the  company  Is 
Bable  therefor.  I  know  of  nn  law  requir- 
ing those  who  are  merely  laborera  on  a 
railroad,  aubject  to  tbe  order  of  their  fore- 
man, to  notice  tbe  rulea  of  tbe  company, 
especially  rules  not  directly  beurlng  upon 
or  directing  them.  Certain  mien  are  to 
be  administered  and  enforced  by  certain 
agents  of  the  company.  It  was  tbe  duty 
of  tbts  foreman  to  know  and  to  execute 
this  mie  against  using  band  cars  on  Sun- 


day; and,  before  we  can  say  that  the 
plaintltrs  action  shall  be  defeated  by  the 
mere  existence  of  that  rule,  we  must  find 
that  he  had  knowledge  of  it.  Just  such 
addition  to  an  lustractlon  was  made  in 
Griswell  V.  Railroad  Co..  m  W.  Va.  79S,  tt 
S.  B.  Bep.  81,  and  approved  by  this  court. 
A  rule  of  tbu  company  does  not  bind  tbe 
employe,  like  public  law  binds  every^  man. 
He  must  have  notice  or  knowledge  of  It. 
WooA,  Hast,  ft  Berv.  {  776;  Fay  v.  BiUl- 
way  Co.  80  MiDn.  2S1,  15  N.  W.  Rep.  241; 
Railway  Co.  v.  Leverett.  48  Ark.  333. 3  S. 
W.  Rep.  50;  Criswell  v.  Railroad  Co.,  80 
W.  Va.  798,  6  8.  E.  Rep.  81.  But  an 
effort  Is  made  to  distinguish  this  case, 
as  regards  this  matter,  from  the  Crlswell 
Case,  on  the  ground  tbat  In  tbat  case  the 
hand  car  was  not  out  on  Sunday,  and 
was  clearly  upon  tbe  road,  not  In  vlo1a>  * 
tlon  of  tbe  rules,  but  In  the  course  of  regu- 
lar work,  whereas  here  the  foreman  bad 
it  upon  tbe  road  In  direct  violation  of  the 
rules,  and  was  nut,  therefore,  to  be  con- 
sidered the  agent  or  representative  of  the 
couiMiny  as  to  this  act.  To  assent  to 
this  contention  would  be  to  draw  a  very 
refined  distinction.  This  foreman  Is  tbe 
agent  of  tbe  company,  at  all  times,  to 
overlook  and  keep  the  track  In  repair,  and 
bad  possession  aod  control  of  this  baud 
car  to  do  tbat  work,  and  be  commnnds 
these  banda  in  tbe  execution  of  that  work, 
aod  In  tbe  very  use  of  the  hand  car.  and 
he  1b  engaged  In  this  work,  nalug  this 
band  car.  and  one  of  his  banda  is  lojared, 
say  by  bis  negligence;  and  the pruposltion 
is  that  tbe  principal  is  not  liable,  because 
be  lorbade  tbe  foreman  to  use  the  car 
that  day.  That  proposition  cannot  tw 
maintained.  Why?  Because  th«  test  of 
liability  o(  the  principal  la  not  whether 
the  agent  was  authorized  to  do  tbe  par- 
ticular act  which  coDStltutes  the  negli- 
gence or  causes  tbe  injury,  or  whether  it 
was  done  in  violation  of  the  principal's  or- 
ders, bnt  whether  it  was  done  while  be 
was  engaged  in  bis  principal's  business, 
within  the  scope  of  his  authority.  The 
test  is  whether  tbe  act  was  done  In  the 
proaecutlou  o(  themaRter's  bnslnesa,  not 
whether  It  was  done  In  accordance  with 
bis  Instructlona.  Stoir,  Ag.  $  452,  tells  ns 
tbat  the  principal  is  liable  to  third  per- 
sons In  a  civil  suit  for  frduda.  deceits,  con- 
cealments, mlsrepresentationa,  torls,  neg- 
ligences, and  other  mlsfeaaances  and 
omissions  of  duty  of  his  agent  in  the 
course  of  his  employmeut,  although  tbe 
principal  did  not  authorize,  ur  Justify,  or 
participate  In,  or  Indeed,  know  of,  such 
misconduct,  or  even  if  be  forbade  them,  or 
diaappruved  ot  tbem.  In  all  such  cases 
tbe  rule  applies,  respondeat  superior,  aud 
it  is  founded  on  public  policy  and  convun- 
lence;  for  in  no  other  way  could  there  be 
any  safety  to  third  persons  In  their  deal- 
ings, either  directly  with  tbe  principals, 
or  indirectly  with  him,  through  the  In- 
strumentality of  the  agency."  And  he 
adds  that  **  the  master  Is  liable  for  tbe 
wrong  and  negligence  of  bis  servant.  Just 
as  much  when  it  has  been  done  contrary 
to  bis  orders,  and  against  bis  Intent,  aabe 
Is  when  he  hascu-operated  in  or  known  ot 
the  wrong."  Mr.  Justice  Ersklne  states 
law  pointedly  applicable  to  and  llloetrat- 
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Ing  tMscase;  "WbeD  the  master  bastn- 
tTDBted  the  servant  with  the  control  of  bis 
carriage.  It  U  no  answer  that  the  servant 
acted  improperly  Id  the  management  of 
It.  If  It  were.  It  mfgbt  be  contended  that 
U  a  master  direrts  his  servaat  to  drive 
slowlj,  and  thn  servant  disobeys,  and 
driven  fast,  aad  throagb  his  aefclfsence 
occasions  an  lojory,  tbe  master  will  not 
be  liable.  Bat  that  Is  not  tbe  law.  Tbe 
master  will  be  liable  In  snnh  a  cam,  and 
the  ^onnd  In  that  be  has  pat  It  In  the 
servant's  power  to  mismanage  tbe  car- 
H age,  by  Intrnstlug  bis  servant  with  It." 
These  principles  uf  the  law  uf  principal 
and  agent,  ur  master  and  servant,  are 
elementary,  and  nnlversally  recognized. 
Smith,  Mast.  &  Serv.  52;  Mecbem,  Ag.  % 
784;  Wood,  Mast.  &  Berv.  §279;  Cooley, 
Torts,  682;  HIgglns  v.  Railroad  Co.,  46  N. 
Y.  23.  Perhaps  the  most  nameroas  In- 
stances where  the  master  has  been  held 
liable  are  those  In  which  tbe  servant  was 
departing  from  orders.  The  United 
States  supreme   court,  approving  these 

firlnclples  In  a  case  exactly  similar  to  this, 
n  the  featare  that  tbe  agent  ur  servant 
was  violating  orders, held  a  railroad  com- 
pany liable  where  an  engineer  running  a 
locomotive  wasforbldden  to  mn  on  a  par- 
ticular track,   where  the  accident  hap- 

Sened.and  acted  In  disobedience  of  orders, 
allroaa  Co.  v.  Derby,  14  How.  468.  An 
agent  of  a  lumber  company  piled  lumber 
where  his  principal  had  forbidden  hini  to 
pile  It,  which  fell  and  wounded  a  person, 
and  tbe  principal  was  held  liable.  Cos- 
grove  V.  Ugden,  49  N.  T.  25S.  A  clerk  In  a 
gun  store  was  prohibited  from  loading 
guns  In  tbe  store,  but  loaded  onetu  show 
It  to  a,  customer,  and  tbe  gnu  was  care- 
lessly discharged,  Injuring  a  person,  and 
tbe  principal  was  made  responsible.  Oar- 
retsen  V.  Dnenckcl,  50  Mo.  104.  This  act  of 
taking  out  the  hand  carls  oot,  as  Is  con- 
tended, an  act  foreign  to,  and  outside  tbe 
scope  ol,  the  foreman's  authority.  It  Is 
unaathurised  action  within  tbe  scope  of 
authority;  misdoing  or  wrong  p<n1orm- 
ance  of  tbe  business  be  was  employed  to 
transact. 

What  has  been  said  astolnstruetionNo. 
8  applies  to  defendant's  Nos.  4  and  6. 

Defendant's  Instruction  No.6  Is, in  eRect, 
that  If  the  foreni&n  pinced  the  handcar  on 
the  track,  and  directed  the  deceased  to  go 
with  hlra  to  Inspect  the  track,  and  that 
though  they  found  the  track  out  of  reptiir, 
and  repaired  It, and  they  started  upon  the- 
band  ear  to  a  station  to  give  notice  that 
the  track  had  been  injared,  and  that  this 
was  on  Saiiday,  and  that  the  foreman 
was  not  allowed  by  the  company  to  pat 
the  hand  car  on  the  track  for  any  purpose 
on  Sunday,  then  the  foreman  had  no  right 
to  direct  deceased  to  go  upon  the  hand 
car,  and  the  Jury  must  find  for  defend- 
ant. Tbe  objection  to  this  instruction  Is 
that  It  omits  the  element  of  knowledge  on 
tbe  part  of  deceased  that  tbe  foreman  was 
not  allowed  by  tbe  company  to  order  him 
out  npon  a  Sunday, or  that  a  rule  forbade 
the  ttie  of  the  hand  ear  on  Sunday. 

Defendant's  Instructkm  No.  9  would 
have  told  tbe  Jury  that.  It  tbe  foreman  bad 
no  authority  to  place  tbe  band  car  on  the 
track  on  Sunday,  be  was  not  autborised 


to  direct  deceased  to  go  npon  It,  and.  If  he 
did  so,  ^en  the  foreman  acted  beyond 
the  scope  of  bis  authority,  and  tbe  d(4end- 
ant  would  not  be  liable.  Tbe  conrt  modi- 
fled  It'by  Introducing  Into  It  the  qaallflca- 
tlon  that,  to  exempt  the  company,  dfr- 
ceased  must  have  bad  knowledge  that  tbe 
foreman  had  no  authority  to  place  thu 
hand  car  on  the  road  on  Sunday,  and  bad 
no  authority  to  order  Gregory  to  go  npon 
It,  and  that  tbe  foreman  was  not  acting 
within  the  seope  of  his  authority.  Tbia 
modification  was  not  error.  It  there  was 
snob  want  of  authority,  It  must  bave 
sprung  from  regulations  of  the  company, 
not  from  public  law,  and  It  was  necessary 
to  fix  knowledge  ot  such  regulation  upon 
'  Gregory.  And,  aside  from  this,  tbe  lo- 
.strnctlun  asked  draws  the  legal  conclu- 
sion that  the  foreman  acted  withont  tba 
scope  of  biB  authority,  simply,  and  only 
from  the  fact  that  be  bad  no  right  to  use 
the  band  car  on  Sunday ,  nnd  the  fact  that 
he  bad  no  right  to  order  Gregory  to  go 
upon  it,  whereas  those  facts  would  nut 
prodnce  tbe  legal  conclasion  that  he  acted 
withont  the  scopeof  his  authority.  If  the 
foreman  acted  withont  the  scope  of  his 
authority,  the  company  would  not  be  lia- 
ble, but  that  important  legal  predlcatlna 
In  the  Instrnctlnn  comes  from  facts  not 
supporting  or  evolving  It. 

Defendant's  Instruction  No.  10  told  the 
Jury  that  If  the  rules  forbade  tbe  foreman 
to  ust-  the  hand  car  on  Sunday  without 
special  permission  from  the  road  master, 
and  be  bad  not  such  permission,  they 
shonld  find  for  defendant;  and  theeonrt 
added :  "  Provided  said  Gregory  had 
knowledge  or  such  rule,  and  the  absence 
of  such  special  permission  from  the  road 
master. "  For  reasons  above  stu  ted,  there 
Is  no  error  In  this  modification. 

Error  Is  assigned  In  the  giving  of  In- 
stractlona  asked  by  plaintiff.  Instrnetlon 
No.  1  is  said  to  hold  that  damages  might 
be  estimated  for  loss  of  earnings  of  de- 
ceased during,  not  ouly  his  life,  bnt  also 
during  the  lives  of  tbe  distributees.  Of 
course  no  damages  conid  be  estlmsted  for 
earnings  for  time  during  tbe  lives  of  the 
distributees  after  Gregory's  death,  and! 
do  not  constrne  tbe  Instruction  as  holding 
otherwise.  It  menns  earnings  daring  tbe 
Joint  lives  of  Gregory  and  his  distributees; 
that  Is,  earnings  during  his  life,  and  no 
longer,  bad  he  not  been  killed. 

As  to  plalntttt's  Instruction  No.  2.  Its 
points,  as  modified  by  the  court,  are  that 
defendant  was  bound  to  take  all  reasona- 
ble preeantlons  for  the  safety  of  its  track 
laborers,  yet  the  defendant  had  right  to 
make  reasonable  and  proper  rulenand  reg- 
ulhtlons  for  the  conduct  of  them  and  Its 
0genta,and  all  servants  with  a  knowledge 
ot  such  rules  and  regulations  were  bound 
to  act  In  conformity  therewith ;  and  It 
Gregory's  injury  was  sustained  while  act- 
ing In  violation  thereof,  and  Huch  viola- 
tion was  tbe  cause  of,  or  materially  and 
directly  contributed  to,  it,  the  platntlO 
could  not  recover.  I  see  no  error  In  It  to 
defendant's  prejudice.  It  ^vesthe  defend- 
ant all  the  benefit  be  could  ask,  based  on 
the  rale  that  hand  cars  should  not  be  out 
on  Sunday. 

Instruction  No.  8  la  No.  7  approved  in 
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Senrle  v.  Railway  Co.,  S3  W.  Ta.an,9  S. 

E.  Rep.  248. 

InatractioD  Ko.  4  Is  Rood,  under  princi- 
ples above  stated.   It  Is:  "Ttae  Jury  are 

liimtrttf^ted  that  Itls  Immaterial  what  rnles 
tbe  defendant  had  adopted,  nnteas  they 
were  broDKbt  to  the  knowledge  of  plaln- 
tm'e  intestate." 

Instrnctlun  No.  6  Is:  "The  Jury  are  In- 
stmeted  that  defendant  was  boand  to 
take  all  reasonable  precautions  fortbesat^ 
ty  of  tbe  laborers  employed  by  It  on  Its 
track,  during  anch  employment,  Inclnding 
plaintiff's  decedent."  The  ob}ectton  that 
is  made  to  It  is  that  It  lennres  the  fact 
that  Gregory  was  nut  rightfully  employed ; 
referring,  I  take  Ic,  to  said  rule  forbidding 
the  oseof  handcars  on  Sunday.  Other  In- 
fltroctlons— especially  plaintiffs  No.  2— 
Kare  tbedetendancthe  benefit  of  its  theory 
or  contention  based  on  that  rule;  and  this 
Instruction,  being  a  correct  general  propo- 
sition of  law, Is  unobjectionable.  As  such, 
It  was  approved  In  Crlswell  v.  Railroad 
Co.,  30  W.  Va.  812,  6  S.  E.  Rep.  81.  The 
defenduntcompany  based  ItB  defense  large- 
ly npon  the  theory  of  a  violation  of  the 
rule  forbidding  foremen  to  nse  hand  cars 
on  Sunday;  and  tbe  foregoing  dlHcusstdo 
Is  based  on  the  conceselun.  In  view  of  Id- 
structlona  as  given,  that  under  no  emer- 
gency could  foremen  use  them  on  Sunday 
without  the  road  master's  consent.  But 
we  do  not  concur  In  that  position.  Rule 
7  provides  that  "during  heavy  storms  of 
wind,  rain,  or  enow,  whether  by  night  or 
day,  by  whirn  Injury  may  be  done  to  the 
track  or  bridges,  section  foremen  must  at 
once  go  over  their  sections,  with  danger 
signals,  to  ascertain  If  the  track  be  safe 
for  passage  of  trains.^  Rule  78  provides 
that  "foremen  must  not  permit  their 
hand  cars  to  be  used  unless  tbey  accom- 
pany them, nor  run  them  on  Sunday,  with- 
out special  permission  from  road  master. " 
We  read  both  rules  together,  and  we  think 
that,  when  such  an  emergency  arises  as 
that  spoken  of  In  rule  7,  it  Is  tu  he  consld- 
ered  an  exception  to  rule  78.  We  cannot 
conceive  tbat  It  Is  meant  that  when  a 
freshet  damages  a  bridge,  trestle,  or  cul- 
vert, or  washes  away  or  sinks  the  track, 
the  section  foreman  cannot  go  to  it,  to  in- 
spect the  track  to  look  for  such  damage, 
with  the  hand  car  to  carry  his  men  and 
tools,  without  hnntlng  up  the  distant 
road  master.  Tbe  business  Interests  of 
tbe  road  require  it.  Public  need  calls  for 
It.  The  property  and  lives  of  the  people 
eall  for  It.  Tbe  foreman's  section  covers 
seven  miles  of  track.  lie  is  bidden  to  go 
over  It  atonce.  He  knows, from  the  char- 
acter of  the  storm  and  of  his  track,  tbat 
he  win  Qnd  breaks,  and  that  he  will  at 
once  need  hands  and  tools.  Must  tbey 
walk?  Must  they  carry  their  tools  on 
their  shoalders?  If  so,  pasnengers*  lives 
would  be  sacrificed.  It  damage  to  pas- 
senger or  property  happen  from  such  de- 
fect, the  company  Is  liable,  because  by 
tbe  use  of  the  band  ear  the  foreman, 
charged  with  Inspection, could  have  found 
It  In  time  to  give  warning  to  the  coming 
train.  The  foreman  owes  this  duty  to  his 
company ;  bis  company,  to  the  public. 

The  next  assignment  of  error  Is  that  the 
court  allowed  counsel  tor  plaintiff  to  read 


certain  syllabi  In  certain  decided  cases  to 
tbejnryio  argument.  The  practice  In  this 
matter  in  this  state  and  In  Virginia  Is  very 
liberal;  perhaps  too  ranch  so.  In  civil 
cases,  at  any  rate.  In  my  experience,  al- 
most anything  in  a  taw  book— any  law 
book — is  allowed  to  be  read  and  com- 
mented upon,  often  to  the  great  contusion 
of  the  Jury;  but.  when  objected  to,  there 
must  logically  be  some  boundary  set  to 
this  privilege.  In  civil  cases  tbe  court  is 
Judge  ot  the  law;  the  Jury, of  tbe  fact.  All 
will  concede  the  policy  of  guarding  a  Jury 
against  danger  of  being  misled  orcunfused 
as  to  the  law  In  finding  a  general  verdict. 
All  will  concede  that  the  law  pertinent 
and  relevant  to  tbe  case  ought  to  be  clear- 
ly laid  down  by  tbe  court,  and  erroneous 
and  inapplicable  expositions  of  law,  cal- 
culated to  mislead,  should  be  excluded 
from  them.  The  right  of  counsel  to  pre- 
sent his  exposition  of  tbe  Ian;,  especially 
before  Instructions  have  been  given, Is  val- 
uable to  the  Jury,  In  coming  to  their  con- 
clusion. Yet  the  argument  Is  very  strong 
that  elaborate,  conflicting,  and  confusing, 
citations  of  law  are  dangerous,  and  that 
tbe  court  is  the  proper  tountala  to  look  to 
to  deelarethe  law.  Some  authorities  hold 
It  error  to  permit  counsel  to  read  taw  at 
all  In  civil  eases,  while  others  hold  it  a 
matter  not  necessarily  reversible  error, 
but  within  the  sonnd  discretion  of  tbe 
court,  to  be  reviewed  Incase  of  abuse;  the 
latter  position  being.  In  my  opinion,  the 
better  one.  See  Tuller  v.  Talbot,  28  III. 
357;  People  v.  Anderson.  44  Cal.  65;  Sulli- 
van V.  Ruyer,  72  Cal.  251. 18  Pac.  Rep.  655; 
1  Amer.  St.  Rep.  61,  and  notes;  Williams 
V.  Railroad  Co.,  126  N.  y.  96,  26  N.  E.  Rep. 
1048 ;  Thomp.  Trials,  5  945,  and  cases  cited, 
and  section  951;  Curtis  v.  State,  86  Ark. 
234,  292.  It  does  not  appear  when  tbe  In- 
atractinns  were  given, — whether  before  or 
after  argument.  Where  law,  notgood,  or 
not  pertinent  to  the  case,  has  been  read  In 
argument  and  lostrtictluns  ure  given,  ex- 
pounding properly  the  law  of  the  case, 
likely  such  reading  by  counsel  would  be 
held  not  reversible  error.  If  such  reading 
were  after  Instructions,  and  were  c<intrury 
thereto,  and  the  correctness  of  tbe  Instruc- 
tions denied  by  counsel,  if  tbe  court  should 
allow  It  ugamst  objection,  I  should  tbink 
It  error.  Delaptnne  v.  Crenshaw,  15  Grat. 
458.  Where  It  does  not  appear  whether 
instructions  were  given  after  or  before  ar- 
enment,  as  error  Is  not  presumed,  bnt 
must  be  shown,  we  would  assume  that  In- 
structions stating  the  law  ot  tbe  case  were 
given  after  tbe  argument,  and  tbat  erro- 
neous statements  of  the  law  In  argument 
bad  not  been  allowed  to  go  uncounteract- 
ed  before  the  Jury :  and,  though  bad  or  Ir- 
relevant and  misleading  law  bad  been  read 
and  commented  upon  In  argument  by 
counsel,  yet  if  an  Instruction  appears  to 
have  been  given,  acting  as  an  antidote, 
and  clearly  neutralising  any  pernicious  in- 
fluence of  such  argument,  ft  would  not  be 
ground  of  reversal.  But  on  the  other 
hand,  where  no  such  Instruction  appears, 
I  think  it  would  be  reversible  error.  In 
the  one  case  we  would  bo  Justified  in  say- 
lug  that  the  Jury  have  ample  intelllKence 
to  reject  the  bad  law  as  given  In  argu- 
ment, and  accept  tbe  good  law  as  given 
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bj  the  court;  bat,  In  tbe  other  case*  we 
would  be  eqaally  Jastlfled  Id  saylns  that 
bad  Ian,  as  read,  especially  wben  cud* 
talned  In  dedaiuns  of  conrte  of  authority, 
and  commit  thereon,  uncorrected  by  tbe 
court,  had  some  loflaence,  or  may  bave 
bad,  to  lead  the  Jury  astray.  This  rule 
would,  on  thti  one  hand,  prevent  trials 
from  being  overthrown  where  we  are  sat- 
isfled  that  no  harm  was  done  the  party  by 
reason  ol  the  corrective  action  of  the  court 
through  Instructions  properly  stating  the 
law;  and,  on  the  other,  where  It  appears 
the  party  may  have  received  Injury,  he 
would  he  relieved  from  It.  Now,  In  this 
case,  counsel  read  point  8  In  syllabus  In 
Searle  v.  Ratlway  Co.,  82  W.  Ta.  870,  9  8. 
E.  Rep.  248,  which  Is  as  follows:  "S.  The 
following  lustructions  are  not  erroueous, 
In  action  brought  undersnld statute 
to  recover  damages  for  the  causing  of  the 
death  of  a  husband  and  parent  by  the 
negligence  of  a  railroad  company:  *  (2) 
The  law,  in  tenilernesB  to  human  life  and 
limbs,  holds  railroad  companies  liable  for 
the  slightest  iiegUgeuce,  and  compels  them 
to  repel,  by  satisfactory  proof,  every  im- 
putation o!  such  negligence.  When  car- 
riers undertake  to  convey  pKSsengere  by 
the  powerful  but  dangerous  agency  of 
steam,  public  policy  and  safety  require 
that  they  be  held  to  the  greatfst  possible 
care  and  diligence.  (8)  The  Kanawha  & 
Ohio  Railway  Company, as  a  cummoa  car- 
rier of  passengers,  was  bound  to  exercise 
the  utmost  degree  of  diligence  and  care 
In  safely  transporting  Daniel  Searle  upun 
his  journey.  (4)  The  slightest  neglect 
against  which  human  prudence  and  fore- 
sight might  have  guarded,  and  by  reason 
of  which  his  death  may  have  been  occa- 
sioned, renders  such  company  liable  In 
damages  fursuch  death.  (5)  Said  railroad 
company  Is  held  by  the  Jaw  to  the  utmost 
care,  not  only  In  the  management  of  Ita 
trains  and  cars,  but  also  In  the  structure, 
repair,  and  care  of  the  track  and  bridges, 
and  ail  other  arrangements  necessary  to 
the  safety  of  passengers.  (6)  The  Jury  are 
iLBtructed  that.  In  estlmatiug  the  pecu- 
niary Injury,  they  may  take  Into  coostder- 
atlon  the  nurture.  Instruction,  and  physi- 
cal, moral,  and  Intellectual  training,  which 
tbe  children  would  have  received  from 
their  father.  (7)  The  Jury  are  instructed 
that,  while  they  must  assess  the  damages 
with  reference  to  the  pecuniary  injuries 
sustained  by  the  distributees  In  conse- 
quence of  the  death  of  Daniel  Searle,  they 
are  not  limited  to  the  losses  actually  sus- 
tained at  the  precise  period  of  hie  death, 
but  may  luclude,  also,  proepecttve  losses, 

firovided  they  are  such  aa  the  Jury  believe, 
rom  tbe  evidence,  will  actually  result  to 
the  distributees  asthe  prozlmatedamagea 
arlilng  from  tbe  wrongful  death.'*  Be 
also  read  from  Kallroad  Co.  v.  Noell,  32 
Grat.  894,  as  follows:  "When  Injury  or 
damage  happens  to  a  passenger  by  the 
breakiuff  down  or  overturning  of  a  rail- 
road train,  or  the  breaking  down  uf  a 
bridge,  wheel,  or  axle,  or  any  other  acci- 
dent occurring  on  the  road,  the  presump. 
tiouipr/nia  fueJe,ia  that  It  occurred  by  the 
negligence  of  the  railroad  company;  and 
the  burden  of  proof  Is  on  tbe  company  to 
Mtabllsh  that  there  baa  been  no  negli- 


gence whatever,  and  that  the  damage  haa 
been  occasioned  by  inevitable  casualty,  or 
by  some  cause  which  human  care  or  fore- 
sight coald  not  prevent."  Tboae  cases 
were  cases  of  Injury  to  passengras,  and 
those  principles  were  applicable  to  Injuries 
to  them,  as  regards  particularly  negli- 
gence. The  mere  accident  and  Injuty  to  a 
passenger  Is,  under  those  cases,  prima 
tacie  evidence  of  culpable  neglect,  imput- 
able to  tbe  railroad  company,  and  calling 
on  It  to  assume  the  burden  of  proof,  and 
exculpate  itself  from  the  cbaiiee  of  Dili- 
gence, whereas  this  Is  a  case  where  a  dif- 
ereut  rule  prevails,  and  the  mere  accident 
and  Injury  do  not  create,  prima  laele,  a 
case  of  negligence,  but  the  plaintiff  moat 
show  It.  A  very  important  matter.  Tbe 
law  so  read  lays  down  the  must  rigid  rnle 
of  accountability  tigainat  therailroad«om- 
pany,  very  proper  In  such  caaea.  It  states 
the  duty  and  obligation  uf  the  defendant 
in  the  atrongest  phase.  It  places  the  bur- 
den of  proof  as  to  a  vital  polnt^negli- 
gence — on  the  defendant.  I  can  hardly 
conceive  a  case  whcrefrrelevantlaw  would 
be  more  calculated  to  Influence  and  mis- 
lead a  Jury.  It  would  wield  an  lafluence, 
—a  secret,  silent  inflaence.  And  no  in- 
stnietlon  appears  in  the  record  to  nnllify 
its  force.  The  jury,  bearing  the  defend- 
ant'scounsel  object  to  tbe  reading  of  those 
cases,  and  heorlng  tbe  court  overrule  his 
objection,  would  naturally  conclude  that 
their  law  was  relevant,  applicable  to  tbe 
case,  and  tn  be  given  weight,  especially  aa 
coming  from  the  Kupreme  court  of  the 
atate.  I  note  a  conflict  between  thedegree 
of  cure  as  laid  down  In  the  Searle  Case, 
which  calls  for  the  utmost  degree  of  eare, 
and  that  In  plalntitTs  instruction  No.  a, 
which  calls  only  for  reaeonablecare ;  bu  t.as 
above  stated,  we  should  regard  that  In- 
struction as  curing  the  vice.  It  shows, 
however,  the  danger  of  confusion  Id  tbe 
minds  of  Jurora.  That  tbe  reading  to  the 
Jury,  in  argument,  law  not  good,  or  Irrele- 
vant and  mlHleadlng,  Is  error,  Is  sustained 
by  the  case  of  State  v.Klinger,46  Mo.  224; 
Wbart.  Crlm.  PI.  &  Pr.  85  571,  678;  Wil- 
liams V.  Railroad  Co.,  las  N.  Y.  96,  26  N.  E. 
Rep.  1048;  1  Thomp.  Trials,  S  860,— and  by 
good  reason. 

As  to  tbecontentlonthattberelserrorln 
allowing  counsel  to  read  tbe^DAre  In  Rail, 
way  Co.  V.  Wightmau,  29  Orat.  431,1  think 
It  not  reversible  error,  becaase  It  relates 
only  to  the  principle  of  estimating  dam- 
agps,  and  as  to  that  the  court  gave  ample 
InstrnctloD. 

As  to  tbe  contention  that  there  Is  error 
In  the  fact  that  counsel  read  part  of  the 
syllabus  In  Criswell  v.  Railroad  Co..  30  W. 
Ya.,  798,  6  S.  E.  Rep.  31.  there  la  no  error. 
We  must  hold  that  ayllabas  aa  cood  law; 
aud,  this  and  that  case  both  being  ac- 
tluna  lor  injuries  to  servants  against  rail- 
road companies,  tbe  law  was  nut  Irrele- 
vant or  misleading. 

It  is  claimed  that  tbe  facts  In  these  easee 
were  used  as  evidentiary  matters  In  argu- 
ment. But,  while  the  exceptions  state 
that  tbecounsel commented  on  thesyllabi, 
we  do  not  know  the  character  of  com- 
ment. Of  course  they  could  not  be  need 
for  purpose  of  tact  In  tbe  case.  Tbe  case 
of  Rlcketts  V.  Railway  Co..  88  W.  Ta.  484. 
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10  E.  Hep.  801,18  DOt  applicable.  It  only 
decldus  tbat  connsel  cannut  read  cases 
Bbuwlng  amounts  of  damaKea  foaad,  to 
iDcreaee  damaKes  Id  the  case  od  trial. 

Aa  to  ralDBal  of  new  trial  oo  the  newly- 
dIacoTered  evidence  of  Qove.  I  think  It 
ground  lor  a  new  trial.  It  Is  unneveaBary 
to  discuss  tbls  matter,  aa  It  involve!  no 
principle  o(  law  nut  well  settled.  Aa  a 
new  trial  Is  to  be  had,  we  do  not  pass  at 
all  on  tbe  question  of  the  defendant's  lia- 
bility or  nonliability  under  the  evidence. 
That  Is  for  thu  future  trial.  Judgment  re- 
versed,  verdict  aet  aalde,  new  trial  award- 
ed, aad  ease  remandad. 


(J7  W.  Va.  OS) 

THORNBURG  r.  BOWEN  et  aL 

(Sopreme  Court  of  Appeals  ot  Wett  VlzsUda. 
Jan.  26,  18»8.) 

AsstamfaHT  voi  Bbkbvit  or  Cbbditobs— Taud* 
RT— BoxA,  Vnn  FoBOKAsaas^ADvaasa  Fos- 


1.  A  deed  frsndaleatiNi  its  fao^  aad  vcrfd  la 
totOt  not  beluK  attaoknd  or  sat  adde,  la  good  ba- 
tareen  tbe  parties. 

SL  Where  personal  property  has  been  asiIgDed 
b7  a  recorded  deed  f  rsudnient  on  Its  f aoe,  and  sab- 
sequentlr  has  been  parchasedbv  a  party  for  value, 
ana  has  remi^oed  in  his  aotnai,  nudtstorbed,  and 
eontinuoos  poaaesslon  for  Are  years,  his  title 
thereto  Is  perfect,  provided  he  was  not  a  party  to 
the  fraodnlent  aaslgnment,  and  has  not  lo  any 
way,  nor  by  any  means,  direct  or  indlreot,  ob- 
structed ttie  creditors  of  the  fraodnlent  assignor 
Id  the  prosecution  of  their  rights. 

(Syllabus  fay  the  Court) 

Error  to  elrenlt  coort,  GabcOl  county. 

Petltian  by  Thomas  Q.  Tbomburg 
agalnat  Bowen,  Dtivls  &  Co.,  jodgment 
creditors,  and  otbers.  to  try  title  to  per- 
sonal property  seized  on  execution  against 
Wilson  &  Be&rdsley.  Judgment  was  en- 
tered lor  the  Judgment  creditors,  and  peti- 
tioner brings  error.  Reversed. 

Campbetl  A  Holt,  for  plaintiff  In  error. 

Cited  I  Story.  £q.  Jnr.  fi  400;  Oosbom'a 
Ez'rs  V.  Snodgraaa,  17  W.  Va.  768;  Laey 
T.  Wilson.  4  Munt.  818;  Curtln  v.  LnnD,< 
Munf.  42;  3  Pom.  Eq.  Jnr.  S  764.  and  caaea 
cited. 

AfoCiojnaa  A  3lo(7omM.  for  defendants  In 
error. 

Cited  Snoddy  v.  Hasklos,  IS  Orat.  868, 
868;  Ben].  Sales,  p.  10, 8  6. 

Holt,  J.  Tbla  was  a  contMt  between 
Bowen,  Davla  &  Co.,  execution  creditors 
of  Wllaon  A  Beardaley,  and  Thomas  Q. 
Thoroburg,  a  purchaaer  uf  a  spun  of 
horses  In  controveray,  which  resulted  in  a 
Judgment  in  favor  of  tbe  execution  credit- 
ors in  the  circuit  court  of  Cabell  county, 
from  wblcb  the  purcbaser.  Tbomaa  Q. 
Tbornbnrg,  has  obtained  cbla  writ  ol  er- 
ror. Tbe  facts  are  aa  follows:  On  the  0th 
day  of  December,  1884,  tbe  firm  of  Wilson 
ft  Beardsley,  who  owned  and  operated  a 
floor  mill  In  the  city  of  Huntington,  made 
an  aaalgoment  to  William  T.  Tbompaon 
of  all  their  proptirty  for  tbe  benefit  of  their 
ereditoni,  Including  tbe  two  gray  horaea 
In  controversy.  Tbompaon,  tbe  trustee, 
took  posaesslon  of  tbe  boraes,  under  tbe 
aaaignment.     This  assignment  was  not 


in  evidence,  bat  Is  conceded  in  argument 
and  by  agreement  to  be  fraudulent  on  Its 
face  and  void,  and  to  have  been  au  beld 
by  tbe  decision  ot  this  court  in  t>audeman 
T.  WilBOO.  29  W.  Va.  702.  2  8.  £.  Bep.  203. 
Thompson,  in  April,  1885,  wltbthAconsent 
of  tbe  partnerBeardsley ,  and  througb  him 
as  bis  agent,  for  value  sold  ami  delivered 
tbe  two  horses  to  William  Blgge.  Blgga 
kept  tbem  In  bla -poBB^lon  until  Decem- 
ber, 1885,  when  be  sold  them  to  Ward  ft 
Henry.  In  Marcb,  1887,  plaintiff  in  error, 
Tbomas  Q.  Tbornburg,  buagbt  the 
boraea  of  Ward  ft  Henry,  paying  tor  them 
the  aum  of  9250.  That  Tbornbnrg  bad  no 
notice  of  any  claim  ever  having  been  set 
up  against  them  until  tfaedefendantRBow- 
en,  Davis  ft  Co.  levied  on  them  1th  tbelr 
execution  as  the  property  of  their  debtor, 
Wilson  ft  Beardsley,  on  tbe  27th  day  of 
August.  1890.  Thereupon  Thomburg.  un- 
der aectlons  161  and  182  of  chapter  SO  of 
the  Code,  filed  before  the  Justice  bIs-  peti- 
tion to  have  an  Isane  made  up  to  try  bis 
right  tu  tbe  horses,  and  for  a  Judgment 
releasing  the  same  from  levy.  This  Issue 
waa  made  up  and  tried  by  tbe  Justice, 
who  Issued  tbe  execution.  He  gave  Judg- 
ment for  Bowen,  Davis  ft  Co.,  tbe  execu- 
tloii  creditors.  Thomburg  appealed.  It 
was  tried  by  a  Jury  beforethe  circuit  court 
on  28th  March,  1891,  and  they  found  a 
verdict  for  tbe  defendants  In  error,  Bowen, 
Davis  ft  Co.  During  the  progress  of  tbe 
trial  plaintiff  moved  the  court  to  give  to 
the  Jury  three  instructlonB.  Tbe  conrt 
gave  No.  1  and  No.  2,  to  which  defendants 
excepted,  and  refused  to  give  No.  8,  and 
plaintiff  excepted.  On  motion  of  defend- 
ants, the  court  gave  to  the  Jury  Inatruc- 
tlona  No.  1  aud  No.  2,  and  plaintiff  again 
excepted.  These  Instructions  are  as  fol- 
lows: Plaintiff's  instruction  No.  1 :  "The 
Jury  are  instructed  that,  If  tbey  believe 
from  tbe  evidence  In  this  case  tbat  the 
two  gray  horses  in  controveray  were 
Bold  by  WUsou  ft  Beardaley,  or  that  tbe 
aale  was  acquiesced  in  by  them  to  Wil- 
liam Biggs,  for  a  valuable  consideration, 
and  delivered  jthe  posBRssldU  to  them  to 
said  Biggs;  tbat  aald  Biggs  afterwards 
sold  them  to  Ward  A  Henry,  for  a  valua- 
ble consideration,  and  delivered  posseaslon 
thereof  to  them ;  tbat  afterwards  tbe  said 
Ward  ft  Henry  sold  the  aaid  horses  to  the 
plalntlft,  Thornbnrg,for  a  val nable consid- 
eration, and  delivered  possession  thereof 
to  blm :  and  if  tbey  further  find  tbat  five 
years  elapsed  from  the  said  sale  of  said 
horses  to  tbe  Bald  William  Biggs  before 
tbe  aald  Bowan,  Davis  ftCo.  caused  their 
execution  to  be  levied  thereon,— then  tbey 
should  find  tbe  said  horses  for  the  said 
Tbornburg."  PlaintltT's  Instruction  No.  2: 
"The  Jury  are  further  instructed  that.not' 
wltbBtandlng  tbe  deed  of  assigoment  from 
Wilson  ft  Beardsley  to  W.  T.  Tbompuon 
waB  void,  and  the  sale  of  said  horses  by 
said  Thompson  as  such  asdlKoee  to  auld 
Biggs  waa  also  void,  yet,  if  tbo  Jury  find 
from  tbe  evidtfnce  tbat  said  Wllaon  ft 
Beardsley  bad  knowledge  otsald  sale,  and 
made  no  objection  to  said  sale,  but  ai:qui- 
esced  tbereln,  then  such  sale  was  valid, 
binding  alike  upon  said  Wilson  ft  Beards- 
ley and  their  creditors,  Bowen,  Davis  ft 
Co."  Flalntlfl's instruction  No. 3:  **Th« 
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fury  are  further  instracted  that  If  they 
flod  from  the  evidence  that  the  platatlff, 
Thornbare,  and  thuse  under  wbom  be 
holdn,  bad  had  actual  poBsesslon  of  the 
twoborsealD  controveray  for  five  yearn 
before  the  levy  thereon  of  the  execution 
of  Bowen,  Da  via  ft  Co.,  claiming  the  aanie 
aa  their  unu,  under  purchaeere  for  a 
Ta]uat>le  conslderatlnn,  then  they  nhonld 
find  for  theplalntm.Thornburg."  Defend- 
autfi'  Instruction  No.  1,  as  given:  "The 
coart  Inatrui'ts  the  jary  that,  if  they  be- 
lieve from  the  evidence  that  theplaiotltt 
bought  the  horaMi  in  controversy  knowing 
that  they  were  the  same  horses  conveyed 
by  Wllaon  ft  Reardsley  to  W.  T.  Tbomp- 
Bun,  by  a  deed  of  assignment  that  was 
fraudulent  and  void,  and  that  that  deed 
was  of  record  In  this  county  where  the 
purchase  was  made,  then  said  Thorn- 
burg  wan  bound  to  take  notice  of  the  fact 
Chat  said  deed  conveyed  no  title  to  said 
borMen  to  W.  T.  ThompBon,— then  they 
must  find  for  the  defendant,  unless  they 
further  And  that  the  plaintiff,  or  those 
under  wbom  he  purchased,  has  had  peace- 
able possession  of  said  horses,  and  claim- 
ing them  ae  bis  own,  for  the  period  of  Ave 
years."  Deteodanta*  Jnatrnetlon  No.  2, 
ae  given:  "The court Itutmcts  the  Jury 
that  if  they  And  from  the  evidence  that  If 
the  deed  of  aaslgument  made  by  Wilson  ft 
Beardsley  to  W.  T.  Thompson,  and  that 
the  horses  in  coutroversy  were  conveyed 
by  said  assignmeut,  was  void;  that  W.T. 
Thompson  took  no  title  by  said  assign- 
ment, and  could  convey  none  to  William 
Bigga;  and  that  Biggs,  taking  no  title 
from  said  Thompson,  could  convey  none 
to  Ward  ft  Henry,  and  Ward  ft  Henry, 
having  no  title  to  the  horses,  could  convey 
none  to  Thomas  Q.  Thornburg,  the  claim- 
ant herein;  but  If  they  And  that  Thorn- 
burg, or  those  under  whom  he  purchased, 
has  had  peaceable  pussesslun,  claiming 
them  as  bis  own  under  bis  purchase  of 
said  homes,  for  five  yearsj— then  they  must 
And  for  the  plaintiff."  Plaintiff  In  error 
moved  the  court  to  set  aside  the  verdict, 
and  grant  him  a  new  trial,  but  the  court 
overruled  the  motion,  and  rendrred  Judg- 
ment for  defendants,  and  plaintiff  except- 
ed, and  has  obtained  this  writ  of  error. 

Defendants  in  error  Introduced  no  evi- 
dence, but  "relied  upon  an  agreement,  then 
and  there  made  with  the  claimant,  (plain- 
tiff in  error,]  that  the  said  asRlgnment  of 
Wilson  ft  Beardaley  to  W.  T.  Thompson, 
assignee,  was  frnuduleut  upon  its  face, 
and  void,  and  that  It  has  been  so  held  by 
a  decision  of  the  supreme  court  of  appeals 
of  West  Virginia  ;  and  It  was  also  agreed 
that  the  horses  in  dispute  were  embraced 
In  said  assignment. "  This  agreement  re- 
fers to  the  case  of  Landeman  v.  Wilson,  29 
W.  Va.  702,  2  S.  E.  Bep.  203.  decided  April 
11,  18K7.  Whether  we  may,  under  this 
agreement,  look  beyond  the  case  as  re- 
ported, to  the  printed  record,  may  be  a 
question  of  some  doubt.  From  tbe  case 
as  reported  It  appears  that  on  tbe  9th  day 
of  December,  1£B4,  Wilson  ft  Beardsley,  a 
firm  operating  a  large  flouring  mill  in 
Cabell  county,  in  this  state,  made  an  as- 
signment of  tbeir  property,  both  real  and 
Dersonal,  Including  their  flouring  mill,  to 
W.T  Ttaompsoa.troatee,  to  aware  certain 


creditors  therein  named,  vbu  were  divided 
Into  three  classes,  and  preferred  in  tbe 
order  named.  This  deed  was  recorded  on 
the  lOtb  day  of  December,  18S4.  Tbe  plain- 
tirr,  Landeman,  who  held  the  claim  for 
f722.04,  which  was  not  secured  In  said 
trust  deed,  brought  his  action  In  assump- 
alt\n  the  circuit  court  of  Cabell  county 
on  the  20th  day  of  December,  1884.  and 
filed  bis  affidavit,  and  sued  out  an  attach- 
ment, and  had  tbe  same  Ipvied  on  tbe  real 
estate  included  in  said  trust,  and  gar- 
nished W.  T.  Tbofflpaon,  aa  having  In  bis 
hands  money  and  ettecta  belooging  to 
said  firm.  Onthe2ddayof  March, lSH&.the 
attachment  was  docketed,  and  on  the 
25tb  of  tbe  same  month  the  delendantB 
Wilson  &  Beardsley  appeared  in  court,  and 
confessed  Judgment  upon  the  plaintlQ's 
claim,  and  moved  to  quash  tbe  attach- 
ment, on  the  ground  that  the  affldavlt 
filed  was  InaulSclent  to  support  the 
attachment.  On  the  19th  day  of  August, 
1SS5,  the  court  overruled  the  motion.  W. 
T.  Thompson,  trustee,  then  filed  hlH  peti- 
tion, under  the  statute,  claiming  the  at- 
tached property  as  such  trustee,  and,  hav- 
ing given  bond  as  the  statnte  required, 
the  qaeation  of  the  right  of  property  was 
tried  before  a  Jury;  and  on  aStb  Aogost. 
1886,  the  Jury  rendered  a  vwdlct  against 
tbe  petitioner,  Thompson:  ami,  Tbomp- 
snn  having  before  (namely  20th  August, 
1885,)  answered  the  suggestion  against 
him  that  he  had  sufficient  funds  In  his 
bands  of  the  firm  of  Wilson  ft  Beardsley 
to  pay  the  plaintiff's  claim,  tbe  court  en- 
tered Judgment  for  the  claim,  and  costs. 
To  this  Judgment,  Thompson  and  Wil- 
son ft  Beardsley  obtained  a  writ  of  error. 
Tbe  deed  of  trust  Is  notaer  ontln  fall; 
only  such  part  as  was  deemed  material 
to  decide  the  point  then  before  the  court: 
and  thecourt  held  the  deed  uf  trust  to  he 
fraudulent  on  its  face,  and  void  /n  toto. 

It  appears  from  the  facts  certlfleil  In  this 
case  that  some  time  early  in  tbe  year 
1885,  certainly  before  the  let  of  April.  1SS5. 
W.T.  Thompson,  trustee,  sold  the  horses 
here  In  controversy,  fur  value,  to  William 
filgKB.  with  tbe  knowledge  and  consent  of 
A.  J.  Qeardslej-,  of  tbe  firm  of  Wllaon  ft 
Beardsley;  that  Biggs  took  them  Intopos- 
sefision,  and  held  them  notil  some  time  la 
December,  18K5,  when,  for  value,  be  sold 
them  to  Ward  &  Henry,  who  held  them 
until  March,  1887,  when  they  sold  them  for 
the  sum  of  f250  to  the  plain  tlA,  T.  Q. 
Thornburg,  who  held  them  until  tbe  27tb 
day  of  August,  1890,  when  defendants 
Bowen,  Davis  &  Co.  sued  out  and  levied 
their  execution  upon   them  as  still  the 

froperty  of  their  debtora,  Wilson  ft 
eardsley.  and  liable  to  such  levy;  so 
that,  before  snch  levy,  plaintiff,  Thorn- 
burg, and  those  under  whom  he  claimed 
and  held  the  horses  In  controversy,  bad 
had  actual  posBesslon  ot  them,  claiming 
them  as  their  own,  fbr  mare  than  Ove 
years  before  the  levy  of  such  execution. 
This  is  nitt  disputed,  but  is  conceded,  on 
the  part  of  defendants  in  error. 

The  action  ot  replevin  has  been  abol- 
ished In  this  state,  and  the  action  of  det- 
inue is  tbe  action  for  the  recovery  of  tbe 
posaeasion  of  personal  property.  The 
■tatutoiy  bar  to  tbla  action  la  Ave  years. 
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See  section  IS,  e.  104,  p.  729.  CoQe.  (Ed. 
1K91.)  Tbat  the  etatote  of  lIinltationB  Id 
tbis  state  Is  not  only  aegattve  to  barring 
the  reniedy,  but  that  It  creates  a  positive, 
prtMuriptfve  rlglit  tu  personal  property, as 
well  as  real  estate.  Is  well  nettled,  "it  Is 
settled  that,  when  the  statutory  bar  at- 
taches, not  only  the  remedy  for  the  recov- 
ery ol  the  property  Is  gone,  but  that  the 
absoiiite  title  thereto  Is  at  once  trans- 
ferred to,  and  thereby  vested  in,  Che  pos- 
session of  the  property."  Hall  v.  Webb, 
21  W.  V  a.  318,  325.  "  When  the  period  "pre- 
scribed l)ystutute  basoncerun.Hoastocut 
off  the  remedy  one  might  have  had  for  the 
recovery  ot  the  property  la  the  poBseaslon 
ol  another,  the  title  to  the  property,  Irre- 
spective of  the  original  right,  Is  regained 
In  lav  as  vested  In  the  possessor,  who  Is 
entitled  to  the  same  protection  In  respect 
to  It  which  the  ownerls  en  titled  to  inother 
cases.  •  •  •  It  Is  vested  as  completely 
and  perfectly,  and  is  as  safe  from  legisla- 
tive interference,  as  it  would  have  been  If 
it  had  beenperlectedin  theowner  by  grant 
or  any  species  of  assurance. **  See  Cooley, 
Const.  Llm.  365;  AU)S.  Llm.  Act.  $  380; 
Newby  v.  Biokey.S  Hen.  &  M.  57;  Elam 
V.  Bass,  4  Mnnf.  301;  Brent  v.  Chapman, 
6  Cranch.  358;  Shelby  v.  Guy,  11  Wheat. 
361;  Lefflugwell  v.  Warren,  2  Black,  599. 
See,  alMO,  Campbell  v.  Hole,  115  U.  S.  620, 
623,  6  Sup.  Ct.  Rep.  209:  Chnpln  v.  Free- 
land.  142  Mass. 383,  8  N.  £.  Bep.128;  Busw. 
Lim.  Act.  f  S  ] ,  4,  and  cases  cited ;  13  Amer. 
ft  Eag.  Enc.  Law,  688,  and  cases  cited.  It 
la  equally  well  settled  tbat  although  sncb 
conveyances  are  fraudulent,  and  therefore 
void,  they  are  not  absolute  nullltieR.  but 
are  only  voidable;  that  they  are  Rood  be- 
tween the  parties;  and  that  the  grantoe, 
though  a  participant  In  the  grantor's 
fraud,  can  convey  a  good  title  to  another. 
See  Fox  t.  Willis.  1  Mich.  321;  Starke's 
Bx'r  v.  Llttlepage,  4  Rand.  (Va.)  368; 
James  v.  Bird's  Adm'r.  8  Lelgb,  610;  Ter- 
rell V.  Imboden,  10  Leigh,  321;  Owen  v. 
Sharp,  12  Leigh,  427.  This  results  from 
the  language  of  the  Htatute  Itself.  Section 
I.e.  74,  Code.  See  Freeland  t.  Freeland, 
102  Mass.  475.  477.  (1869;)  Oabome 
Moss,  7  Johns.  161,  and  eases  cited ;  Stewart 
7.  Kearney.  6  Watts,  458.31  Amer.  Dec.  482, 
and  notes;  Smith  v.  Grim,  26  Fa.  St.  95, 
67  Amer. Dec.  400,  notes;  Thomas  v. Super, 
5  Munf.  28,  8  Amer.  &  Eng.  Enc.  Law.  771, 
and  cases  cited.  The  judgment  creditor 
may  treat  the  attempted  fraudulent  trans- 
fer as  a  nullity,  and  proceed  at  law  to  sell 
the  property  under  execution  just  an  if  no 
transfer  had  been  made,  (Bank  v.  Risley. 
19  N.  T.  369;)  or  he  may  resort  to  a  court 
of  equity,  and  have  the  conveyance 
avoided  ur  set  aside  as  fraudulent.  That 
it  Is  good  between  the  parties,  and  only 
voidable,  arid  not  a  merenullity,  see  Bump.. 
Fraud.  Conv.  (3d  Ed.)  e.  16,  p.  443,  and 
eaaes  cited;  Walte.  Fraud.  Conv.  S§  395, 
400. 

•  It  Ib  not  contended  that  William  Biggs 
was  a  pnrty  to  the  fraud,  or  that  he  was 
not  a  purchaser  lur  value  and  In  good 
faith,  so  far  as  he  could  be  such  purchaser 
with  a  knowledge  by  recordation  of  the 
deed,  fraudulent  on  Its  face.  When  he 
booght  the  horaea  In  controversy,  no  at- 
tack had  been  made  on  the  trostee,  excepc 


by  D.  B.  Landeman.  and  be  only  attacbed 
the  real  estate.  He  garnished  the  trustee, 
Thompson,  as  tu  the  proceeds  of  the  sale 
of  the  personal  property,  which  included 
the  proceeds  of  the  sale  ot  these  horses, 
and  his  execution  was  ultimately  satiitfled 
out  of  such  proceeds  of  sale  of  tbe  proper* 
ty  sold  by  the  trustee.  If  we  may  look  to 
the  printed  record  In  the  case  of  Lande- 
manv.  WlUon,  then  wb  might  say  tbat 
Bowen.  Davis  ftCo.  were  some  of  the  cred- 
Itors  secured  by  the  deed  of  trust  to  W.  T. 
Thompson,  if  weare  not  to  look  to  that, 
then  there  Isnothlns  tusbow  tbat  Bowen, 
Davis  &  Cu.  were  creditors  at  all  until 
September,  1890,  more  than  five  years 
after  the  purchase  by  William  Biggs.  The 
deed  of  assignment  was  not  a  mere  nulli- 
ty, hut  was  only  voidable;  good  between 
the  parties;  capable  of  adoption,  express 
or  Implied.  No  attack  was  ever  made  by 
any  one,  as  far  as  we  know,  except  by 
Lnndenaun.  He  did  not  gainsay  or  call 
In  question  the  sales  ot  personal  property 
made  by  the  trustee,  but  lu  fact  his  claim 
was  paid  out  ot  tbe  proceeds  of  such  sales. 
Being  good  between  the  parties,  it  has 
nerer  been  disowned  or  avoided  at  the  in- 
stance of  any  one  having  a  right  to  com- 
plain. It  is  capable  of  present  or  subse- 
quent ratiflcation,  and  the  trustee  or  as- 
signee, though,  as  such,  a  participant  in 
tbe  fraud  of  the  grantors,  can,  in  tbe 
proper  mode.  In  this  case,  by  sale  and  de- 
livery, transfer  the  title,  which,  although 
it  may  be  voidable  if  attacked  la  time,  la 
sufSclent  foundation  for  a  possession 
held  long  enoogb  to  ripen  Into  a  perfect 
title,  one  good  against  all  the  world.  And 
for  eo  much  the  stronger  reanoo  would  this 
he  true  in  favor  of  a  subsequent  purchaser 
for  valna,and  of  those  claiming  under  him, 
as  sgRinst  a  creditor  whose  claim  did  not 
come  into  existence  until  after  such  pur^ 
chase,  and  until  after  possession  had  beea 
held  tliereunder  for  more  than  Ave  years; 
or  If.  In  case  the  purchasers  were  creditors 
at  the  time  of  the  assienment,  they  bad 
held  such  property,  claiming  It  as  their 
own,  for  more  than  five  years,  and  bad 
never  by  any  ways  or  meana,  direct  or  in- 
direct, obstructed  the  prosecution  of  ancb 
cr»dUorH' right.  See  section  18, c.  104, Code. 
There  can  be  no  sound  rule  of  law  tbat 
would  destroy  or  put  in  serloua  Jeopardy 
the  title  of  Ruob  a  purchaser  fur  value, 
who  has  held  tbe  same  for  five  years,  al- 
tbuagh  he  must  know  tbat  the  deed  of  as- 
signment la  fraudulent  on  its  face,  and 
therefore  voidable  by  the  creditors.  If  they 
seedt  to  repudiate  the  assignment,  and 
enforce  thelrrlgbts.  Public  policy  requires 
that,  as  against  such  purchasers,  the  dili- 
gence of  the  creditors  In  making  up  their 
minds  as  to  what  they  will  do  should  be 
quickened  to  the  extent  of  enforcing  their 
remedy  wltbln  the  time  prescribed  against 
the  recovery  of  personal  property ;  other- 
wise, the  commerce  ot  the  business  world 
would  have  to  wait  on  them  indefinitely. 
If  there  Is  no  bar,  when  and  bow  is  such 
property  to  become  a  safe  subject  of  sale 
and  purchase  for  strangers?  The  fallacy 
of  such  reasoning  lies  In  putting  "uch  nut- 
side  purchasers,  with  notice  of  the  fraudu- 
lent character  of  tbe  deed  of  trust,  on  tbe 
same  footing  with  the  fraudulent  alienee. 
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We  ar«  referred  by  derendantB  In  error  to 
the  case  of  Snoddy  t.  HaBkins.  12  Grat. 
303.  In  tbatcaoe  the  property  la  queetion 
was  taken  and  held  byBoberc  W.S.  Snod- 
dy.ln,  necret  trust  for  bis  debtor  Tyree, 
and  coatlnaed  to  be  so  held  during  bis  life, 
and  at  bis  doatb  was  allotted  to  bis  wld- 
onr,  who  cootinaed  to  bold  the  property 
Impressed  with  the  saine  traat.  It  was 
still  Tyree'B  Id  fact,  and  continued  to  be 
Iield  Id  actonl  fraud  of  tha  rights  of  Tyree's 
creditors.  Whereas  In  the  case  now  under 
consideration  the  plaintiff,  Thornburg, 
and  those  under  wbotn  be  claims,  were 
strangers.  In  no  way  parties  to  the  fraud; 
were  pUTChasers  for  value,  from  those  who 
bad  at  least  the  right  to  sell  a  voidable  tl> 
tie;  and  If  Bowen,  Davis  &  Co.  were  then 
creditors,  their  remedy  at  once  accrued, 
and  was  barred  by  the  lopse  of  Ave  years. 
If  they  did  not  become  creditors  until  Au- 
gust, IS&O,  they  bad  no  right  tu  call  anch 
sale  and  purchase  in  question.  So  far  as 
tbey  were  concerned,  tbe  sale  was  made 
by  those  who  had  tbe  title,  tbe  poBsesslon. 
and  the  right  to  sell.  What  right  bad 
these  eubseqaent  creditors  to  complain  of 
tbe  sale  made  by  the  trnstee  and  debtor, 
Benrdaley,  to  William  Blg^s? 

Hectlon  14,  e.  104,  Code,  reads  as  follows: 
"No  Rltt,  conveyance,  assignment,  trans* 
fer,  or  charge  which  Is  not  on  considera- 
tion deemed  valuable  In luwahall  beavold- 
ed,  ^tfaer  In  whole  or  in  part,  for  that 
canse  only,  unless,  within  five  years  after 
It  is  made,  suit  be  brought  for  that  pur- 
pose, or  the  eubject  thereof,  or  some  part 
of  It,  be  distrained  or  levied  upon  by  or  at 
tbe  suit  of  a  creditor  as  to  wbum  such 
sift,  eonv^ance,  assignment,  transfer,  or 
charge  Is  declared  to  be  void  by  the  second 
section  of  tbe  seventy -fourth  chapter.** 
From  this  the  Implication  arises  that  such 
limitation  does  not  apply  to  cases  of  ac- 
tual fraud.  rSnoddy  v.  Uaaklns.  [1855,]  13 
Orat.  863,  368;)  that  is,  If  A.  makes  a  vol- 
untary conveyance  or  transfer  to  B., — that 
Is,  a  transfer  for  a  consideration,  not  val- 
uaUe,  but  which  transfer  is  not  actually 
frandalent,— the  remedy  against  the  prop- 
erty Ib  limited  totive  years;  but  if  It  be  ac- 
tufUIy  fraudulent,  thousb  for  a  valuable 
consideration,  the  limitation  of  five  years 
does  not  apply,  but  their  right  is  left  as  it 
was  without  such  enactment.  Bat  there 
Is  no  implication  that  if.  in  the  latter  case, 
tbe  property  be  sold  by  the  fraudulent 
grantee  to  one  not  a  party  to  the  fraud, 
though  he  may  know  the  deed  of  assign- 
ment to  be  fraudulent  on  Its  face,  and  for 
that  reason  voidable. — no  Im  plication  that 
such  purchaser  may  not  protect  his  pos- 
seailon  by  tbe  appropriate  statute  of  lim- 
itations, provided  he  has  not  participated 
In  anch  fraud,  nor  by  any  direct  or  Indirect 
ways  or  means  obstructiid  the  prosecution 
d1  such  creditors'  right.  Being  only  void- 
able at  tbe  Instance  of  the  creditors  wbo 
have  a  right  to  ealusay  It.  how  ia  aucb 
purchaser  to  know  that  they  dooot  ratify 
or  abide  by  it?  And,  If  they  permit  such 
purchaser  to  hold  It  peaceably  for  five 
years,  then  attack  as  to  him  comes  too 
late.  But  If  these  defendants,  Bowen, 
Davis  ft  Co.,  are  subsequent  pnrctansers, 
what  ground  have  they  shown  to  set  It 
aside  at  alL  or  at  any  time  T  In  one  re- 


spect the  purchasers  may  oecupyao  higher 
ground  than  tbe  fraudulent  grantee  from 
whom  he  buys,  bat  he  may,  nevertheless, 
he  protected  by  the  ordinary  statute  of 
limitations,  and  bis  voidable  title  made 
good  by  lapse  of  time.  Nor  Is  there  any- 
thing In  Saoddy  v.  Hsskins,  supra,  that 
militates  against  this  view,  ur  anything 
to  make  Inoperative  or  Inapplicable  the 
ordinary  statute  of  limitations.  These 
parties  held  these  horses  In  actual,  visible 
possession  for  morethan  five  years,  claim- 
ing, them  as  their  own.   They  were  not 

gartles  to  the  fraudulent  deed  of  trust; 
ad  nu  knowledge  of  It  except  what  Is  Im- 
puted to  them  as  welTas  to  others  by  rea* 
son  of  its  being  a  recorded  paper;  and 
that  Is  tbe  only  fraud  In  the  case.  How 
could  or  did  they  conceal  it?  Ang.  Llm. 
Act.  (6th  £d.)  S  Ir^;  Wood,  Llm.  Act.  p. 
116,  9  68  et  seq.;  Busw.  Llm.  Act.  SS  S40, 
846.  385,  387,  390.  and  cases  cited;  Callls 
V.  Waddy,  3  Munf.  511 :  Bice  v.  White.  4 
Ii^h,  474;  Blekle  v.  Chrlsman,  78  Va.  673. 
It  la  also  true  that,  before  the  ordinary 
statute  of  limitation  as  a  bar  to  tbe  reme- 
dy can  come  into  operation,  there  mast  be 
A  party  to  sue,  and  a  thing  to  sue  about, 
as  well  as  u  party  to  be  sued;  but  this 
does  not  mean  that  any  one  can  at  an  lo- 
deflolte  future  period  make  blmseU  a  cred- 
itor of  tbe  fraudulent  grantor,  and  thus 
destroy  tbe  effect  of  the  lapse  of  time  dar- 
ing wblcb  Bucb  purchaser  from  the  gran- 
tee has  had  possession  of  the  property  un- 
der his  color  of  title.  The  statute  of  lim- 
itations, with  such  poBtjessIoo,  perfects  tbe 
title  of  tbe  adverse  bo'lder.and  the  right  of 
tbe  new  and  subsequent  creditor  most 
take  tbe  purehaaera*  title  aa  it  finds  It, and 
cannot  snorten  the  time  of  his  adverse 
boldlaff  to  meet  the  credltor*H  new-born 
right  to  levy  or  to  sue.  I  have  diseasBcd 
the  case  on  the  theory  that  Tbompsoo, 
the  trustee,  did  not  and  could  not  pass  to 
tbe  purchaser  an  nnnsBallable  title,  al- 
though no  Bteps  had  been  taken  against 
the  deed  of  aaalgnment.bnt  that  hepuBsed 
a  voidable  UCle,— mere  color  of  title;  one 
that  might  be  succeasfolly  assailed  If  thrm 
should  turn  out  to  be  any  creditor  wbo 
should  think  Gt  to  attack  It,  but,  nerer- 
tbeleas,  a  title  which  time  and  possession 
would  ripen  Into  a  perfect  one.  It  Is  true 
that  Landemauttbe  only  dlRsatlsfled  cred- 
itor, aa  far  as  wn  know,  did,  by  salt  and 
attachment,  attack  the  deed  of  asolga- 
ment,  but  recognized  the  sales  made  by 
Thompson,  trustee,  as  valid,  and  attached 
the- proceeds  of  sale  In  his  hands,  which 
Included  these  horBes;  and  his  claim  was 
satisfied  ou.t  of  ruch  proceeds  Id  the  tmtu 
tee'B  hands.     We  think,  therefore,  that 

{)lalutia'H  instruction  No.  1  propoonda  tbe 
aw  correctly,  and  was  properly  given, 
and  It  Is  based  npon  a  supposed  state  of 
facts  confessedly  proven;  and.  tbe  Jnrr 
having  found  a  verdict  In  violation  of  sorb 
Instruction,  tbe  court  ought,  on  plalntllTi 
motion,  to  have  set  the  same  aside. 

For  the  reasons  already  given.  I  regard 
plaintiff's  instruction  No.  3  as  correct; 
that  tbe  perfecting  of  plaintiff's,  Thom- 
burg's  title,  by  five  years'  posResslon,  did 
not  require  tbe  acquiescence  of  'ffHaon  ft 
Beardaley  in  tbe  sale  made  by  the  trustee. 
PlalntltCs  Instruction  No.  8  aeema  to  bf 
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based  upon  the  theory  that  the  deed  In 
qoestloD,  being  fraudulent  on  Its  face,  and 
▼uld  Id  totu.  is  therefure  absolntely  void,— 
a  mere  aallUy,  Incapable  of  adoption  or 
ratification;  and,  being  eo  regarded,  tbe 
title  to  tbe  property  reinalas  In  tlie  at- 
tempted graoteee,  as  tbougb  tbe  fruuda- 
lent  deed  bad  not  been  executed.  In  tbat 
view,  Blgfta,  being  a  bona  Sde  purcbaHer 
forTalae  Irom  the  trustee,  irith  tbe  knuwl< 
edge  and  acquiescence  of  Wilson  ft  Beards- 
ley,  would  be  regarded  aa  purchaser  from 
them,  and  would  take  a  good  title,  no 
other  or  Independent  fraud  being  shown 
in  the  case.  Kat  this,  as  I  have  already 
attempted  to  show,  Is  not  correct.  The 
fraudulent  conveyance  Is  good  between 
the  parties^  and  Is  only  voidable;  and  If 
the  creditors,  or  others  who  have  a  right 
to  assail  It,  assent  to  It,  and  recognize  It  as 
binding,  that  takes  away  the  taint  of 
fraud.  See  discaesinn  of  tbe  subject  In  3 
BIgelow,  Frauds,  397-414,  and  cases  cited ; 
Walte,  Fraud.  Conv.  {  40S  et  seq.  That 
tbe  deed  Is  void  in  toto,  and  utterly  void. 
In  the  sense  of  being  Incapable  at  ratlflea* 
tlon,  are  two  different  things,  sometimes 
confounded.  See  Henderson  v.Hunton,  26 
Orat.  926.  A  deed  may  be  tainted  with 
actual  fraud,  concurred  In  by  both  parties, 
and  yet  not  need  a  new  deed  In  order  to 
pass  the  title,  as  would  t>e  the  case  It  It 
were  a  mere  nullity.  But  It  tbe  deed  was 
fraudulent  on  its  face,  and  void  In  toto,— 
a  mere  oulllty,  in  tbe  sense  of  being  inca- 
pable of  ratification,  and  passtug  no  title 
to  the  trustee,— then  plaintiff's  Instruc- 
tion No.  2  would  be  correct,  and  the  sale 
made  by  W.  T.  Thompson  to  Biggs,  with 
the  knowledge  and  acquiescence  of  Wilson 
&  Beardsley,  would  pass  the  title,  for  there 
Is  nothing  to  show  tbat  Wilson  &  Beards- 
ley  were  Insolvent,  (sen  Landeraan  v. 
Wilson,)  nor  Is  there  anything  to  Indicate 
fraud  of  any  kind  In  such  sale  and  deliv- 
ery of  the  horses  In  controversy,  the  deed 
of  assignment  being  put  aside  as  a  mere 
nullity,  for  tbe  property  conveyed  by 
that  deed  In  value  exceeds  the  debts  by 
more  than  921,000,  (nee  Landeman  v.  Wil- 
son. 29  W.  Va.  703-7^,  2  S.  £.  Rep.  203.) 

I  see  no  error  In  the  Instmctions,  d^end- 
ants'  Nob.  1  and  2.  as  modified  and  given 
by  the  court.  Tbe  Inatrnctluns  as  asked 
by  defendants  In  error  were  based  on  the 
theory  that  such  void  or  voidable  title  of 
Biggs,  and  those  clalrulng  under  him, 
could  not  by  five  years*  possession  be  rip- 
ened Into  a  good  title,  as  against  defend- 
ant's right  to  levy  on  and  sell  tbe  horses 
under  their  execution.  We  have  already 
shown  tbat  such  sale  and  delivery  fur 
value  constituted  a  BuflQcIent  color  of  title, 
and  that  this  maybe  so  although  the  pur- 
chaser took  DO  better  title  than  hts  fraud- 
ulent vendor  had.  I  have  already  exam- 
ined the  case  of  Snoddy  r.  Hasklns,  12 
Grat.  363,  and  shown  that  while  it  Is  true 
that  section  14,  c.  104,  p.  729,  Code.  (Ed. 
1891,)  limiting  the  period  in  which  salts 
may  be  brought  to  set  aside  conveyances 
or  transfers  of  property  on  considerations 
not  deemed  valuable  In  law,  does  not  ap- 
ply to  cases  of  actual  fraud,  but  tbat  the 
plain  terms  of  tbe  section  raise  the  ImpU- 
eatlon  that  the  right  Is  left  as  it  would  be 
iritlioataaeb  enactment;  yet  tbe  ordinary 


etatate  of  limitation  does  run  In  favor  of 
such  purchaser  who  has  held  the  property 
In  actual  possession  long  enough  to  per- 
fect his  title,  but  not  computing  as  part 
of  such  time  tbe  period  during  which  such 
adverse  holder  has  by  any  ways  or  means, 
direct  or  Indirect,  obstructed  tbe  prosecu- 
tion of  such  right.  See  section  17,  c.  104, 
Code.  Tbeordlnary  statutes  of  limitation 
run  in  cases  of  aetaal  fraud,  as  well  as  In 
other  eases,  at  least  from  tbe  time  of  its 
discovery.  See  Walte,  Fraud.  Conv,  $  292, 
and  cases  cited  above. 

Hlalntm,  Thornburg,  in  addition  to  the 
statute  of  limitations  uf  five  years,  also 
relies  upon  purcliase  of  the  horses  as  hav- 
ing been  made  from  Ward  &  Heury,  who, 
it  Is  contended,  were  purchasers  for  value, 
without  notice;  that  Ward  &  Henry,  be- 
ing purchasers  for  value  without  notice, 
acquired  a  valid  title  to  the  horses,  as 
against  tbe  creditors  of  Wilson  &  Beards- 
ley  and  all  others,  which  title,  by  their  sale 
to  Thornburg,  for  value,  they  transferred 
to  and  vested  In  bim,  notwithstanding 
Thomba7g*8  knowledge  of  the  fact  that 
the  horses  were  embraced  In  the  Wilson  ft 
Beardsley  assignment,  which  was  fraudu- 
lent OQ  its  face,  and  void.  If  the  assump- 
tion of  fact  is  correct  that  Ward  &  Henry 
are  purchasers  for  value  without  notice, 
the  law,  as  plaintiff  claims  It,  Is  well  set- 
tled that  a  purchaser  with  notice  who 
bought  of  a  purchaser  without  notice  will 
not  be  affected  by  the  fraudulent  deed. 
Lacy  V.  Wilson.  4  Hunf.  818;  Curtis  v. 
Lunn,  6  Munf.  42;  Spengler  v.  Snapp,  6 
Leigh,  478;  Boon  v.  Chiles,  10  Pet.  177; 
1  Story,  Eq.  Jur.  %  409;  2  Pom.  £q.  Jar. 
(2d  Ed.)  §  754,  and  cases  cited;  Blsh. 
Eq.  (4tb  Ed.)  $  ^;  Bumpus  v.  Plat- 
ner,  1  Johns.  Ch.  213,  (Chancellor  Kbnt.) 
But  the  presumption  is  that  all  these 
sales  and  transfers  of  the  possession  of 
the  horses  In  controversy  were  made  In 
the  county  of  Cabell,  where  the  deed  uf  as- 
signment was  recorded.  If  it  were  trne  or 
could  be  presumed  that  The  purchase  of 
Ward  &  Henry  was  made  ont  of  tbe  coun- 
ty of  Cabel,  then  notice  could  not  be  Im- 
pnted  to  them  as  a  result  of  recording  the 
deed.  See  section  6,  c.  74,  p.  651,  Code.  It 
Is  trne  the  recordation  of  the  assignment 
Is  not  specifically  proven,  but,  by  agree- 
ment, we  are  referred  to  tbe  reported 
case  of  Landeman  v.  Wilson,  29  W.  Va. 
702,  2  S.  E.  Bep.  203,  where  tbe  case 
opens  with  the  statement  that  the 
deed  In  question  was  recorded  on  tbe 
lOtta  dayof  December.  1R84.  That  ia  no- 
tice to  ward  ft  Henry  buying  in  Cabell 
county.  It  Is  true  there  was  no  fraudu- 
lent intent  on  the  part  of  Biggs,  the  Imme- 
diate grantorol  Ward  &  Henry ;  but  Ward 
&  Henry,  as  well  as  the  plaintlfi,  Thorn- 
burg, bad  knowledge  of  tbe  fraud  render- 
ing void  the  tl  tie  Ward  ft  Henry  derived 
from  BigKB,  the  grantee  of  the  parties  to 
a  recorded  deed,  fraudulent  and  void  on 
Its  face.  Tbpfo  Is  no  evidence  where  or 
how  Ward  &  Henry  bought  from  Blsgs, 
except  tbat  It  was  In  December,  1885,  for  a 
valuable  condlderatlon,  with  delivery  of 
possession.  Tbe  plaintiff,  Thornburg,  was 
examined  aa  a  witness,  and  testlflee  tbat 
he  had  actual  knowledge  tbat  the  horses 
were  orls^nally  the  property  ctl  Wilson  ft 
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Beardaley,  and  were  Included  In  the  traud- 
aleiit  assignment  to  Thumpaoo;  *jat  that 
he  bouKht  them  In  good  taltb  In  March, 
1887,  of  Ward  A  Henry,  paying  for  them 
the  sum  of  9*^,  and  that  be  had  no  no- 
tice of  any  claim  ever  having  been  made 
to  tbem  until  27th  Auguut,  1890,  when 
Bo  wen,  Davis  &  Co.  caused  their  execu- 
tion to  be  levied  on  them.  It  may,  how- 
ever, be  said  wlib  a  good  deal  ol  plausi- 
bility, that»  although  thn  (Itle  of  trustee, 
Thompson,  was  Told,  It  does  oot  necessa- 
rily follow,  nnder  the  flndlngs  in  this  vase, 
that  the  titin  of  Biggs  and  the  title  of 
Ward  &  Henry  were  void,  or  that  Thorn- 
burg  bed  notice  of  the  fraud  rendering 
void  the  title  of  such  grantors,  although 
their  titles  went  back  to  a  recorded  deed, 
fraudulent  and  void  ia  toto  on  Its  face. 
But  the  facts  on  this  point  are  metiger, 
and  I  do  not  deem  It  necessary  farther  to 
diaeusa  or  to  decide  It.  The  facts  found 
and  certified  do  show  without  contradic- 
tion that  Tbornburg,  and  tbbse  under 
whom  be  holds,  bad  had  actual  possession 
of  the  two  homes  In  controversy  for  more 
than  Ave  yeara  before  the  Issaiog  of  the 
levy  thereon  ol  the  execntlon  of  Rowan, 
Davie  &  Co.,  and  claiming  the  same  as 
their  own,  under  porcbases  for  valuable 
considerations.  Therefore  the  Judgment 
and  verdict  complained  of  mnst  be  aet 
aside,  and  a  new  trial  awardei]. 
Beveraed  and  remanded. 


(38  S.  C.  G64) 

'       SmONDS  V.  MARCO  et  aL 
iSnvieme  Gomt  of  South  GaroUna.   Jan.  10, 
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ABASDOiniINT  OT  APPEAL —FaI LURK  TO  FiLB 

"Cass"— EIxcDsE  for  Dblat. 

1.  Failnre  t»  file  ease  for  appeal  wHhfai  10 
days  after  settlement,  which  Cfr.  Ct  Rale  ^ 
provides  ihall  be  deemed  an  abfuidonment  of  the 
appeal,  is  not  ezcosed  under  Code  Civil  Proc 
I  3^  allowing  relief  from  omiwioDB  occurring 
thnmgdb  mistalce  or  iaadvatence,  bj  misappre- 
hendon  on  the  part  of  coiinsel  that  it  did  not 
apply  to  cases  agreed  on,  this  being  a  miatalie 
ox  law. 

2.  A  direction  to  the  office  clerk  to  file  the 
ease  for  appeal  will  not  excuse  failare  to  do  so 
within  the  prescribed  10  days,  where  it  Is  not 
shown  that  the  direction  was  given  within  that 
time. 

Appeal  from  common  pleas  circuit  court 
of  Darlington  county. 

Action  by  Sallie  M.  Slmonds  against  S. 
Ma  rco  and  others.  J  n  dgmen  t  tor  plain  tiff , 
and  defendants  appeal.  Plaintiff  moves 
that  the  appeal  be  declared  abandoned, 
under  rule  49.   Motion  granted. 

Boyd  Jt  Brown,  for  appellants.  Bearj 
Butatt  for  respondent. 

Feb  CuRtAH.  Rule  49  provides  as  fol- 
lows: "(49)  Wbereaparty mskesacaseor 
exceptions, he  shall  procum  the  same  to  be 
filed  within  ten  days  after  the  same  shall 
be  settled,  or  It  shall  be  deemed  aban- 
doned; and  on  filing  affidavit  that  soch 
case  or  exceptions  has  not  been  hied,  and 
showing  the  time  of  the  settlement  there- 
of, and  that  more  than  ten  days  bas 
elapsed  from  the  time  of  such  settlement, 
an  order  of  course  may  be  entered,  declaring 


the  same  abandoned,  and  the  party  may 
proceed  as  U  no  case  or  exceptions  bad 
been  made."  lo  tbis  case  a  showing  has 
been  made  In  conformity  to  this  rule.  It 
appearsthat  the  case  wassettled  by  agree- 
ment between  the  parties  on  the  26tb  day 
of  Ma.r.  1892;  and  on  the  8th  day  of  June, 
1892.  the  clerk  certifies  that  the  same  bad 
not  been  filed  in  his  office.  Dnder  this 
showing  the  court  would  be  bound,  how- 
ever reluctantly,  to  grant  the  motion,  as 
the  ruleprescribes.  Thernle  IsImperauTe, 
and  the  court  has  no  discretion  In  the 
matter  upon  a  proper  application  made. 
But  in  this  rase  the  appellants  have  made 
application  to  be  relieved  from  the  opera* 
tion  of  this  rule,  upon  the  following  notice 
and  affidavits: 

"The  state  6f  South  Carolina.  In  the 
supreme  court,  fourth  circuit.  November 
term,  1892.  Darlington  county.  Sallle 
M.  Slmonds,  Plalntitr  ReepoDdent.aKainst 
S.  Marco  and  I.  Lewenlhal,  copartners  In 
trade  under  the  firm  name  of  S.  Marco  ft 
I.  Lewenthal,  Defendants  Appellants. 
Personally  comes  before  me  H.  w,  Boyd, 
who,  being  duly  sworn,  deposes  and  says 
that  be  Is  one  ot  the  attorneys  for  the  ap- 
pellants lu  tbis  action,  and  superintended 
the  preparntion  of  the  appeal  in  the  same; 
that  he  bad  long  been  under  the  erronnnus 
impression  that  rule  49  of  the  circuit  court 
did  not  apply  to  cases  for  appeal  that 
were  agreed  on,  but  to  caf^es  that  were 
settled,  and  had  acted  upon  this  Impres- 
sion in  the  cases  that  be  bad  carried  up  on 
appeal  to  the  supreme  court  preTlous  to 
biH  reading  the  rase  of  <?hlBorm  v.  losni^ 
ance  Co.,  85  S.  C.  601, 14  S.  E.  Bep.  349,  480; 
that  the  members  of  the  bar  to  which  he 
belnnfjH  apparently  shared  this  error  with 
him.  as  will  be  seen  by  the  aflldavlt  of  W. 
A.  Parrolt,  clerk  of  the  court  for  Darling- 
ton county,  hereto  annexed;  that,  after 
the  agreement  on  the  case  for  appeal  in 
said  action  had  been  reached,  deponent 
gave  careful  consideration  to  all  other  re- 
quirements fur  the  perfection  ol  the  ap- 
peal, knowing  that  he  was  dealing  wtrh 
counsel  who  were  not  members  of  hts  own 
bar.  and  could  not  be  expected  to  be  merci- 
ful in  euee  of  a  blunder.  He  again  erro- 
neously construed  rule  40»  but  is  under  the 
Impression  that  he  stated  to  hts  partner 
that,  while  be  did  not  consider  the  case  as 
falling  under  rule  49,  yet,  out  of  abundant 
caution,  it  bad  best  be  filed  <n  accordanre 
with  that  rule,  and  tbnt  he  directed  the 
clerk  in  the  office  to  so  file  it.  His  Im- 
pression, however,  to  tlils  last,  is  too  In- 
distinct for  bim  to  swear  to  it.  Deponent 
did  not  know  antU  a  tow  days  ago  that 
any  member  of  bis  bar  had  ever  filed  an 
agreed  case  In  accordance  with  rule  49. 
and  was  under  the  Impression  that  bis 
construction  of  tbesuld  rule  was  the  one 
generally  held  and  acted  upon  until  this 
fall,  when  his  attention  was  culled  to  the 
case  ot  Chisolm  v.  Insurance  Co.  Seeing 
that  decision,  and  ascertaining  that  the 
case  In  this  action  had  not  been  filed,  ha 
at  once  had  It  filed.  Heat  the  time  In- 
quired of  the  clerk  ol  court  if  he  had  been 
called  upon  by  respondent's  counsel  for  a 
certificate  of  the  nonfiliug  of  the  case,  and 
that  the  clerk  answered.  If  he  had.  be  had 
no  recollection  ot  it.  The  first  intimatlun 
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deponentor  hisflrm  had  thatrespondent's 
counsel  wuuld  call  attention  to  tbe  defect, 
and  move  to  have  the  appeal  declared 
abandoned,  was  tbe  service  upon  them, 
on  December  28th  instant,  or  a  notice  of 
motion  for  an  order  to  that  effect.  Tbe 
form  ot  tbe  aKreeraent  In  tbla  case  is  as 
folio  WB :  *  We  hereby  agree  that  tbe  forego- 
ing shall  constitute  tbe  case,  and  also  the 
return  for  appeal.  In  this  action.'  There 
has  long  been  a  kindly  undertitandlng 
among  the  members  ot  deponent's  bar,  by 
which  mistakes  In  the  preparation  and 
conduct  ot  uctione  are  overlooked  where 
tbuy  do  uot  prevent  a  prompt  and  fair 
hearing;  and  this  friendly  practice  has 
been  well  calculated  to  discoarage  a  close 
study  and  scrutiny  ot  the.reqalremeDts 
tor  tbe  perfecting  of  appeals.  Deponent, 
however,  knows  that  this  la  no  Talid  ex- 
rone  for  his  mistake  ot  law,  and  does  not 
wish  to  be  understood,  Id  what  he  has 
said,  as  complaining  of,  or  casting  any 
reflection  upon,  bis  friends,  tbe  connsel  for 
respondent,  for  having  treatied  his  blander 
In  themannerprovlded  bylaw.  Deponent 
farther  says  that  this  appeal  was  com- 
menced, and  Is  being  prosecuted,  Id  perfect 
good  faith.   R.  W.  Boyd, 

"Sworn  to  before  me  this  81et  day  of  De- 
cember, 1893.  HbnbyE.  p.  Sandbbb^ No- 
tary Public,  8.  C.  [Seal.]" 

"Tbe  state-  of  South  Carolina.  Id  the 
supreme  court,  foorlb  clrcalt.  Nnvember 
term.  1992,  Darlington  county.  Sallle  M. 
Stmonds.  Plaintiff  Respondent,  against  S. 
Marco  and  I.  Lewenthal,  copartners  in 
trade  under  the  firm  name  of  R.  Marco  &  I. 
Lewenthal,  Defendants  Appellants.  Per- 
sonally appears  Geo.  W.  Bruwo,  who,  be- 
ing duly  sworn,  sayw  that  he  is  one  uf  tbe 
attorneys  tor  appellants  in  the  above 
stated  action ;  that,  when  tbe  cade  tor  ap- 
peal had  been  agreed  upon,  be  recollects 
that  R.  W.  Bnyj,  Esq.,  senior  partner  ul 
his  firm,  called  his  attention  to  rule  49  of 
the  supreme  court,  and  said  that,  while  be 
did  not  believe  tbat  the  rule  applied  to  an 
agreed  ease,  atlU  that,  as  we  were  dealing 
with  attorneys  who  miglit*  If  he  was  In 
error,  take  advantage  of  It,  tbat,  nut  ot 
abundant  caatlon.  we  bad  best  file  tbe 
rase  with  tbe  clerk  of  tbe  court,  and  that 
then,  or  shortly  afterwards,  said  R.  W. 
Bf)yd  directed  an  Intelligent  clerk  In  tbe 
office  to  Rte  eald  casein  accordance  with 
said  rule  49.  Deponent  was  satlsfled  tbat 
tbe  case  bad  been  filed  until  Mr.Boyd.hav- 
Ing  seen  the  ease  of  ublsolm  t.  Insurance 
Co.,  asked  deponent  if  he  was  sure  tbe  case 
had  been  filed,  and  It  was  found,  upon  in- 
quiry, tbat  ft  bad  not.  Upon  this  discuv- 
ery  the  case  was  at  once  filed.  Tbe  office 
clerk  herein  referred  to  Uvea  now  at  a  point 
too  remote  from  here  to  procure  bis  affi- 
davit for  tbe  purposes  of  thitf  motion. 
Geo.  W.  Brown. 

"Sworn  to  before  me  this  3l8t  day  ot  De- 
cember. 1S92.  Hbnry  E.  p.  Sanobrs,  No- 
tary Public,  8.  0.   [Seal.]  " 

"The  state  ot  South  Carolina.  In  tbe 
supreme  court,  tourtb  circuit.  November 
term,  1892.  Darlington  county.  Sallle  M. 
Bimoada,  Plaintiff  Respondsnt,  against  8. 
Marco  and  I.  Lewentbal,  copartners  In 
trade  under  the  firm  name  of  8.  Marco  and 
I.  Lewenthal,  Defendants  Appellants.  Per- 


sonally appears  W.  A.  Parrott,  who,  b& 
ing  duly  sworn, says  that  be  Is  clerk  ot  the 
court  ot  common  pleas  and  general  see- 
eions  In  and  for  tbe  said  county  of  Dar- 
lington ;  tbat  on  tbe  8th  day  of  June.  1^92, 
tbe  case  for  appeal  in  tbe  above-stated  ac- 
tion was  not  on  file  In  my  office,  nor,  as 
far  as  I  can  recollect,  bad  I  ever  marked 
the  same 'Filed.'  From  what  has  been 
shown  to  me,  I  must  on  tbat  day  bare 
signed  a  certificate  to  this  effect  for  Messrs. 
Bulst  &  Bulst,  attorneys  for  respondents, 
but  uf  this  I  have  no  recollection ;  and  this 
fall  1  said  to  Mr.  Boyd,  of  the  firm  of  Boyd 
ft  Brown,  attorneys  for  the  appellants, 
that  I  bad  not  so  certified.  The  case  was 
filed  in  my  office  on  the  2l8t  day  of  No- 
vember, 1892,  and  has  ever  since  remained 
on  file  there.  Deponent,  since  April  19, 
1SS4,  has  been  contlnaously  either  duputy 
clerk  or  clerk  of  said  court ;  aod  daring  all 
that  time,  nntil  the  present  year,  no  mem- 
ber ot  the  Darlington  bar  has  filed  a  case 
for  appeal  to  tbe  supreme  court  In  said 
office,  except  one.   W.  Albert  Parrott. 

"Sworn  to  before  me  this  Slat  day  of 
December.  1S92.  Hbnrt  E.  P.  8ANDEBB, 
Notary  Public,  S.  C.  [Seal.]" 

"  The  state  of  Sonth  Carolina.  In  tbe 
supreme  court,  fourth  circuit.  November 
term.  \VQ2.  Darlington  county.  Sallle  M. 
Slmonds,  Plaintiff  Respondent,  against  S. 
Marco  and  I.  Lewentbal,  copartuerB  In 
trade  under  the  firm  name  of  8.  Marco  and 
T.  Lewentbal,  Defendants  Appellants.  To 
Messrs.  Bulst  &  Bulst,  respondent's  attor^ 
neys:  Please  take  noticetbat  at  tbenpen- 
Ing  ot  the  court  on  the  morning  of  tbe  day 
fixed  tor  the  call  of  the  eauaea  from  tbe 
fourth  circuit  at  this  term  of  the  supreme 
court,  or  as  soon  thereafter  as  counsel  can 
be  heard,  the  undersigned  will  move  be- 
fore said  court,  on  the  affidavits  of  B.  W. 
Boyd,  Geo,  W.  Brown,  and  W.  A.  Parrott, 
hereto  attached,  for  an  order  relieving  ap- 
pellants In  tbe  above-etated  actUm  from 
the  consequences  of  having  failed  to  file 
the  case  tor  appeal  In  Iheoffice  of  the  clerk 
of  the  court  for  Darlington  c<iunty  In  the 
time  required  b.vrule  49ot  tbe  circuit  court; 
and  you  will  farther  take  notice  that  tbe 
undersigned  will  use  the  said  affidavits  at 
tbe  hearing  of  the  motion  in  this  action, 
notice  of  which  has  been  served  upon  them, 
for  an  order  declaring  said  appeal  aban- 
doned. BoYD&  Brown,  Defendants  Appel- 
lants' Attorneys." 

This  application  Is  based,  as  we  under- 
stand it.  on  section  849  ot  the  Code  of  Civil 
Procedure,  which  provides  as  follows: 
"When  any  party  shall  omit,  through  mis- 
take or  Inadvertence,  to  do  any  act  or 
acts  necessary  to  perfect  an  appeal  or  to 
stay  proceedings,  the  supreme  court  may, 
in  their  discretion,  permit  such  act  or  acta 
to  be  done  at  any  time,  to  perfect  tbe  ap- 
peal, oc  such  terms  a*i  may  he  Just:  pro- 
vided, that  the  court  shall  be  satisfied 
that  the  appeal  was  taken  bona  fide:  and 
provided,  tbat  notice  ot  the  same  was 
given  as  now  required  by  law."  This  pre- 
sents a  question  of  fact,  to  be  solved  by 
affidavit.  The  mistake  contemplated  by 
this  aeetion,  we  have  already  decided.  Is 
one  of  fact,  and  not  one  of  law.  Tbeaii' 
plication  forreilef  Is  based  on  twogroundu; 

1.  Tbat  counsel  for  anuellants  had  been 
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ander  the  erroneoua  Impreaalon  that  role 
49  of  the  circuit  coart  d}d  not  apply  to 
caaeB  for  appeal  that  were  agreed  od»  bat 
to  caeea  toat  were  settled,  and  bad  acted 
nnder  this  Impreaaloo  In  prevloaa  caeeR. 
Tbis  court  decided,  in  the  caae  of  CbUulm 
T.  InsDrance  Co.,  that  rule  49  must  be  com- 
plied wltb,  though  tbecHBe  was  nettled  hs 
agreement  between  the  parties.  Thle  de- 
cision was  made  JAnaarj  K,  1893,  and  pub- 
liflbed  in  February  tollowlng.  See  14  S.  E. 
Bep.  849.  The  CHfle  here  was  agreed  npon, 
as  prevlouely  stated,  In  May,  1893. 

2.  That,  notwithstanding  the  Impres- 
sion aforeeald,  one  of  the  counsel  for  ap- 
pellants la  under  the  Impreaslon  that  he 
suggested  that  the  case  should  be  filed  In 
the  clerk's  office,  out  of  abundant  caution, 
though  he  did  not  think  It  neceeaary,  and 
that  ne  directed  the  clerk  In  bis  office  to  so 
file  It.  Ills  impreaslon,  however,  Is  too  ln< 
distinct  for  Mm  to  swear  to  It.  The  other 
counsel  makes  affidavit  that  his  partner 
dld*8o  Buggest,  and  directed  theofflce  clerk 
to  file  the  cabe.  Now,  If  It  bad  appeared 
that  such  direction  was  given  to  the  office 
clerk  within  the  10  days  required  by  the 
rule,  we  would,  wlthoot  hesitation,  grant 
the  relief  askedfor;  bat  It  doeu  not  appear 
that  such  direction  was  giren  la  the  time 
required,  and  it  Is  wltb  regret  that  we  say 
so.  The  burden  of  proof  In  upon  the  ap* 
pellants  to  make  the  proper  showing  for 
the  ndlef  asked  for.  This  not  being  dooe» 
the  motion  must  be  granted. 


<S8  8.  c.  m) 

STATE  T.  OABIOS. 
(Bopreme  Court  of  South  Carolina.   Tan.  8^ 
1S93.) 

Kaw  Taui.  in  Cbuusai.  Cases  — Nswu-Uucot- 
BMD  Etidikcb. 
A  awtko  tm  a  new  trial,  la  a  erindnsl 
ease,  on  the  ground  of  newly-dlscoTered  evt* 
dence,  U  addressed  to  the  discretion  of  the  trial 
Judge;  and  unless  his  discretion  has  been 
abnsed,  or  some  role  of  law  delated,  the  a^ 
peltate  court  will  not  IntscfeiCL 

Appeal  from  general  aessluna  circuit 
court  of  Charleston  county. 

Don  Carloa  waa  convicted  of  murder. 
From  an  order  denying  a  motion  for  a 

new  trial,  he  appeals.  Affirmed. 

Simeon  Uyde,  for  appellant.  W.  St. 
Jbliea  Jerveyt  for  the  Stace. 

McIVBB,  C.  J.  In  this  case  tbe  defend- 
ant, having  been  convicted  of  murder, 
moved  the  circuit  Judge  for  a  new  trial, 
upon  the  ground  ol  alleged  after-discov- 
ered evldeuce.  The  motion  was  basud  up- 
on atiidavlts,  set  out  in  the  case,  made  by 
defendant's  counsel,  by  defendant's  broth- 
er, and  by  the  person  whose  testimony  It 
Is  dlleged  was  discovered  since  tbe  trial, 
but  there  la  no  affidavit  from  the  defend- 
ant himself.  Tbe  motion  was  relnacil, 
and  the  aole  question  presented  by  this 
appeal  Is  whether  tbe  circuit  Judge  erred 
In  refusing  the  motion. 

In  tbe  early  Judicial  history  of  this  state 
such  motions  as  this  seem  to  have  been 
very  rarely,  If  ever,  granted,  lor  the  rea- 
son given  In  State  v.  Harding,  2  Bay,  268, 
"that  It  might  have  a  very  mischievous 


tendeuey  to  establish  a  prncedent  of  this 
kind,  after  a  trial  and  cuavlction,  and  aftr 
er  nil  tbe  evidence  on  the  part  of  tbe  state 
bad  been  fully  disclosed,  as  It  was  easy 
to  foresee  that  a  man  whose  life  was  In 
danger  would  In  every  nase,  even  to  gain 
time,  make  use  of  a  pretext  of  this  kind  to 
create  delay;  but  more  especially,  by  the 
assistance  ot  confederates,  he  might  be 
anabled  to  procure  nnprlndpled  men  to 
be  wltneasea,  to  contradict  the  evidence 
on  tbe  part  of  the  state,  and  thereby  de- 
feat tbe  enda  of  Justice."  See,  also,  Faber 
V.  Ualdrick,  1  Tread.  Const.  874;  Ecfert 
V.  Des  Coudrea,  1  Mill.  Const.  88;  Evans 
V.  Rogers,  3  Nott  &  McC.  668;  and  other 
authorities  cited  by  tbe  solicitor.  Now, 
however,  when  socb  motions  teem  to  be 
received  with  more  favor.  It  Is  aUlI  the 
well-Bettled  rule  that  motions  ol  this  kind 
should  be  entertained  with  the  ntmoat 
caution,  "because,"  as  It  Is  said  by  a 
learned  Judge,  ''there  are  but  few  cases 
tried  In  which  something  new  may  not 
be  hunted  up,  and  also  because  It  tends 
to  perjury,  (per  Simpson,  C.  J„  tn  Stato 
V.  David,  14  S.  C.  482;  citing,  with  approv> 
al,  State  v.  Harding,  supra.)  It  Is  also 
well  settled  that  a  motion  for  a,  new  trial 
upon  the  groand  of  after-discovered  erU 
dence  Is  addressed  to  the  discretion  ot  tbe 
circuit  Judge,  and  unless  his  discretion 
was  abused,  or  some  rule  of  law  was  vio- 
lated, this  ciiurt  has  no  authority  to  in* 
terfere  In  a  caee  like  this.  State  v.  Work- 
man. 15  S.  C.  647;  State  v.  Nance,  26  S.  a 
174.  As  was  said  by  Mr.  Justice  Mo- 
Go  wan  in  the  case  last  cited:  "In  tbe 
class  of  cases  to  which  this  belongs  [law 
eases]  tbis  Is  only  a  court  for  the  correc- 
tion of  errors  ot  law,  and  has  no  power 
to  hear  an  original  motion  for  a  new  trial 
upon  the  ground  of  subsequently  discov- 
ered evidence,  or  to  review  the  order  of  a 
circuit  Judge  refusing  each  a  motion,  ex- 
cept In  tbe  single  ease  where  tbe  clrcolt 
Judge  refuses  to  grantsucba  motion, upon 
tbe  ground  that  he  has  not  the  power  to 
do  so.  The  power  to  grant  or  refuse  a 
motion  for  a  new  trial  belongs  exclusively 
to  tbe  circuit  Judge,  and  from  his  decision 
on  the  subject  there  la  no  appeal  to  tbis 
court."  To  tbe  same  effect,  see  State  v. 
Sweat.  16  S.  0.  624,  and  Hyrne  Erwin, 
23  S.  0.  281. 

The  circuit  Judge  seems  to  have  refused 
this  motion  upon  two  grounds;  (1)  Be- 
cause It  was  not  shuwn  to  hie  satlstuc- 
tlon  that  the  newly-dlscuvered  evidence 
could  not,  by  the  use  ot  due  dIUge&ce, 
have  been  discovered  In  time  to  be  used 
on  the  trial;  (2)  because  he  did  not  think 
that  the  new  evidence.  If  offered  at  the 
trial,  could  or  should  have  Influenced  the 
result,  or  made  It  different  from  what  It 
was.  If  the  circuit  Judge  was  right  In  ei- 
ther of  these  conclusions,  he  waa  entirely 
Jnstlfled  in  refusing  a  new  trial,  as  shown 
by  the  case  of  Sams  v.  Hoover,  88  8.  C 
408,  404, 13  S.  E.  Rep.  8.  Both  ol  these 
groanda  rest  npon  conclusions  of  fact, 
and  therefore,  under  the  authorities  above 
cited,  are  not  reviewable  here.  As  was 
said  in  Durant  v.  Phllpot.ie  S.  C.  134. "the 
question  of  diligence  is  one  of  fact;"  and 
whether  the  new  evidence  was  material 
was  BO  likewise;  and  certainly  the  drcalt 
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Jadffe,  who  had  Jaiit  heard  the  whole 

caae,  was  much  more  competent  to  deter* 
mine  the  question  of  materiality  thon  this 
court  could  possibly  be.  The  Judgment  of 
this  court  Is  that  the  Jodgment  of  the  cir- 
cuit court  be  affirmed,  and  that  the  case 
be  remanded  to  that  court,  for  the  pur- 
pose ot  having  a  new  day  assigned  for  the 
Axecutioa  ol  the  sentence  heretofore  Im- 
posed. 

UcGowAsr  end  Pope,  JJ.,  eoncnr. 


<SS  8.  0.  90) 

WATSON  et  al.  t.  NBAI/  et  aL 
(Snprone  Court  aC  South  Carolina.   Dec  15, 

HOBTQAASS— FOBIOLOeiTRB— Sua— ObDSB  Of 

Aliekatiok — Hohbstiad. 

1.  In  an  action  to  foreclose  a  moitgage.  It 
appeared  that  different  parcels  ot  the  mortgaged 
premises  were  cooTeyed  to  different  persons  at 
aifferent  limes,— some  by  contract,  with  bond 
for  titles,  ana  afterwards  consnmmated  by 
warranty  deed;  some  for  fall,  and  others  for 
partial,  money  consideration;  and  one,  In  tmst. 
In  eonndaranon  of  lore  and  affection.  BM, 
that  the  pareels  should  be  subjected  to  the  pay- 
ment of  the  mortgage  debt  In  the  inveise  order 
of  their  alienation. 

2.  In  Buch  case  a  person  having  an  asree- 
ment  for  purchase,  such  as  he  could  enforce 
the  specific  performance  of  In  equity,  has  the 
same  right  as  an  actoal  pnrtdiaaer  to  charge 
the  bnrden  of  the  Isenmbrance  on  the  part  of 
the  estate  retained  by  the  mortgagor. 

3.  Where  two  parcels  of  land,  covered  by 
ime  mortgage,  are  sold  on  the  same  day  to  dii- 
fen^nt  persons,  and  a  portion  of  Ihe  purchase 

Srice  of  one  Is  secured  by  mortgage,  equity  will 
ecree  that  the  parcel  so  mortgaged,  or  so  much 
thereof  as  will  Batlsfjr  the  mortgaigee  for  the 
porcbase  price,  be  first  sold,  and  the  proceeds 
applied  to  the  discharge  of  the  original  mort- 
gage, before  both  pieces  are  sold  for  that  pur- 
pose. 

4.  One  N.  and  his  wife.  &,  petitioned  for 
an  order  of  sale  of  a  homestead  ib  his  individ- 
aal  property  and  for  a  rdnvestment  of  the  pro- 
ceed in  other  lands,  to  be  held  as  a  substituted 
homestead,  and  made  their  minor  children  de- 
fendants, ailing  in  their  petition  that  "the  pe- 
titkmers  and  their  children  were  the  only  per- 
sons interested  in  said  homestead."  The  peti- 
tion was  granted,  and  the  court  ordered  the  pro- 
ceeds invested  In  certain  property  of  S.,  "and 
that  the  same  be  held  as  a  iiomestead  In  the 
place  and  stead  of*  the  original  homestead. 
The  deed  from  8.  recited  that  it  was  "for  the 
ase  <tf  my  husband.  N.,  myself,  and  onr  dul- 
dra,  as  a  homestead,  in  place  of  our  late 
hmnestead."  HM,  that  wliateTer  Interest  the 
wife  and  children  had  In  the  homestead  was  in- 
cidental to  their  relation  with  the  head  of  tiie 
family,  who  could  sell  or  dispose  of  It  as  he 
saw  fit,  like  any  other  homestealL 

Appeal  from  common  pleaa  circuit  court 
of  Anderson  county ;  W.  H,  Wallace  and 
J.  J.  MoBTON,  Judfces. 

Action  by  W.  G*.  Watson  and  others 
against  A.  M.  Neal  and  others  to  torecloae 
a  mortgage.  From  a  Judgment  conflrm- 
hig  the  report  of  a  master*  defendants 
Newell  appeal.  Affirmed. 

B.  F.  Wbitner,  J.  P.  Carey,  J.  B.  Bogga, 
Murray,  BreaMealB  A  Marray,  and  Geo.  B. 
PrtDce,  for  appellants.  J.  L.  Trlbblet  for 
respondents. 

ICcOowiH,  J.   This  action  was  brought 
l»7  the  platntifts  to  foreclose  certain  mort- 
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gages  executed  by  Alfred  If.  Neal,  to  no- 
care  certain  debts,  npon  a  large  body  ot 
lands  owned  by  Mm  lu  Anderson  county, 
consisting  of  anomberof  smuU  tracts,  par- 
ticularly described  lu  the  complaltit,  and 
amounting  In  the  aggregate  to  about  2,200 
acres.  As  the  facts  are  somewhat  com- 
plicated, tt  wtU  promote  cleamras  to  give 
a  short  outline  of  the  principal  facts. 

The  complaint,  among  other  things, 
states:  (1)  ThatonDecember21,1876,  A.M. 
Neal  and  William  A.  Neal  executed  a  Jolut 
and  several  note  Iorfl,500tothe  plaintiffs, 
William  G.  Watson  and  Martha  E.  Watson, 
as  administrators,  with  Interest  aonually 
at  12  per  cent.  (2)  That  on  July  19, 1876. 
the  defendant  A.  M.  Neal  executed  to  the 

filalntlEf  William  0.  Watson  another  note 
or  $658,  with  Interest  at  1  per  cent,  per 
month.  (3)  And  that  on  March  30,  1876. 
the  said  A.  M.  Neal  executed  another  note 
to  the  said  William  G.  Watson  tor  f21S, 
with  Interest  at  1  per  cent,  per  month. 
That  on  May  1,  1877,  the  defendant  A. 
M.  Neal.  In  order  to  secure  the  aforesaid 
three  notes,  and  also  to  secure  his  Indebt- 
eduesM  to  one  J.  O.  Whitfleld  and  the  Qrm 
of  B.  P.  CraytoQ  &  Sons,  executed  a 
mortgage  to  the  plaintiffs  upon  and  cov- 
ering the  aforesaid  body  of  lands,  (2,200 
acres.)  The  debts  due  to  Whitfield  and 
Crayton  A  Sons  have,  bowaver.been  paid, 
and  therefore  they  go  out  ot  the  case. 
That  on  March  29,1876.  the  said  A.  M. 
Neal  and  William  A.  Neal  executed  a  note 
to  J.  W.  Norris  for  92,500,  with  Interest, 
etc..  and  tu  secure  this  obligation  execut- 
ed and  delivered  to  the  said  J.  W.  Norris 
a  mortgage  of  certain  pareels  ol  the  afore- 
said body  uf  lands.  Norris  assigned  this 
note  and  mortgage  to  the  plaintiff  W. 
Q.  Watson.  But  A.  M.  Neal  and  Wllllnm 
A.  Neal  sold  certain  mortgaged  parcels 
ot  the  aforesaid  body  of  lands,  and  paid 
uti  this  Norris  note  and  mortgage,  which 
also  go  out  of  the  case,  leaving  uf  theorlg- 
Inal  body  ol  lands  1,96S  acres.  That  on 
February  10, 187tf,  the  said  A.  M.  Neal.  !n 
order  tu  secure  the  payment  of  bis  Indebt- 
edness to  O.  U.  P.  Fant  and  Mrs.  Tashtl 
BnrruB,  executed  to  them  a  mortgage  on 
two  tracts  of  the  mortgaged  premises, 
viz.  the  tract  conveyed  to  him  hy  sheriff 
McGukln,  (460  acres,)  previously  owned  by 
J.  W.  Ouyton;  and  also  the  tract  con- 
veyed to  the  said  A.  M.  Neal  by  Clerk 
Danlsls,  (SIKi  acres.)  That  the  note  pays- 
ble  to  O.  H.  P.  Fant  was  assigned  by  him 
to  William  Burrus.and  by  him  assigned  to 
the  plaintiff  Martha  E.  Watson,  who  is 
now  the  legal  owner  thereof ;  and  the  note 
to  Mrs.  Vashtl  Burrus.  guardian,  was  as- 
signed by  her  to  the  plaintiff  William  G. 
Watson,  who,  on  January  18,  183ri,  as- 
signed the  same  to  the  defendants  Mary 
E.  NeweU  ond  A.  T.  NeweU,  etc.  That 
Bleckley,  Brown  &  Fret  well  "bare  or 
claim  some  Interest  in  or  lien  upon  said 
mortgaged  premises,  or  a  part  of  them," 
etc.  The  defendants  are  very  numerous, 
and  many  of  them  answered.  Including 
A.  M.  Neal,  the  mortgagor,  and  his  wife. 
Cyntha,  and  bis  three  children,  William  A,, 
John  B..  and  bis  daughter,  Mary  E.,  now 
tbe  wife  of  A.  T.  Newell.  None  of  the  de- 
fendasts  contested  the  demands  ol  the 
plaintiffs,  except  that  they  claimed  that 
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on  May  6, 1879,  ttae  mortgagees,  tbe  plaln- 
tltla,  aicreed  with  the  eald  A.  U.  Neat,  the 
mortgaKor,  to  reduce  the  laterest  on  the 
three  Dotes  embraced  In  the  plaintiff's 
mortgaRe,  Irum  12  tu  7  per  cent,  per  an- 
Dum.  The  plalntlHs  admitted  that  there 
bad  been  some  arrangement  about  the  In- 
tereet.  The  written  agreement  seems  to 
have  been  lost,  and  parol  testimony  as 
to  Its  contents  was  received.  The  plain- 
tiffs state  that  thnlr  understanding  was 
that  the  reduction  of  the  Interent  was  on- 
ly for  two  years,  in  cunnlderation  that 
wlthfn  that  time  the  amount  of  9&.000 
shonid  be  paid  upon  the  mortgage  debt, 
which,  as  they  allege,  was  not  done,  and 
thnt  the  mortgagor,  A.  M.  Neal,  sbonld 
also  prucnre  the  relinquishment  ol  tits 
wife's  dower  in  the. mortgaged  premises, 
which  was  done.  Tbe  muster  and  theclr- 
cnlt  Judge  found  that  the  reduction  of  the 
Interest  was  not  limited  to  two  yearn, 
and  tbe  calculation  of  tbe  amoauts  due 
on  tbe  three  notes  aforesaid  was  made  un 
that  basis;  and,  there  being  no  appeal 
upon  tbe  subject,  we  need  notaffalnrevert 
to  the  matter.  But  the  questions  raised 
by  the  different  defendants  are  very  nu- 
meroos  and  confused.  Tbe  answers  are 
long,  and  in  some  Instances  duplicating 
each  other.  Most  of  these  questions  are 
among  the  defendants  themselves,  and 
snggait  matters  ol  family  interest,  which 
might  Iw  property  brought  forward  in  a 
settlement  of  the  general  estate  of  the  an- 
cestor, A  M.  Neal,  but  bave  no  proper 
connection  with  this  action  of  foreclosure. 
The  mortgagor,  A.M.  Neal,  lived  for  sever- 
al years  after  executing  the  mortgages 
aforesaid.  He  wan  alive  at  tbe  commence- 
ment of  the  action  of  foreclosure,  and  an- 
swered; but  dnring  tbe  progress  of  ttae  lit- 
igation be  departed  this  llfn,  Intestate,  and 
there  Is  no  personal  representative  of  his 
estate  before  tbe  court.  His  heirs  and  dis- 
tributees, however,  are  all  parties;  and 
the  plaintiffs  elect  to  proceed  with  tbe  ac- 
tion In  strict  foreclosureagainst  the  mort- 
gaged lands,  and  ask  nojudgment  against 
tbe  personal  estate.  Tbe  action,  there- 
lore,  is  simply  one  of  strict  foreclosure, 
and  not  to  settle  tbe  estate  of  A.  M.  Neal, 
and  to  adjust  the  rights  of  all  persons  in- 
terested therein.  Such  questions  would 
necesRarlly  tend  to  confuse  those  properly 
Involved  In  the  action:  and,  with  n  view 
to  clearness,  we  will  therefore  endeavor 
to  state,  In  a  condensed  form,  only  the  Im- 
portant questions  which  properly  arise  In 
ttae  foreclosure  proceeding:  First.  Some 
of  ttae  defendants  contend  that  the  Joint 
and  several  notes  of  A.M.  Neal  and  Wil- 
liam A.  Neal,  given  to  the  Watsons,  and 
secured  by  the  mortgage  of  A.  M.  Neal, 
were  In  fact  the  obligations  of  W.  A.  Neal, 
as  principal,  and  that  A.  M.  Neal  was 
only  tbe  surety,  and  therefore  William  A. 
Neal  sbonld  be  required  to  pay  tbe  notes 
to  the  relief  of  A.  M.  Neal,  the  surety,  and 
ttae  lands  mortgaged  by  taim  to  secure 
them.  Second.  That  A.  M.  Neal  wished 
to  divide  bis  lands,  although  under  mort- 
gage, among  bis  three  children,  vis.  Wil- 
liam A.  Neal,  John  B.  Nenl,andhl8daugh' 
ter,  Mrs.  Newell.  In  the  effort  to  carry  out 
bis  purpose  of  dlTlslnn,  be  conveyed  cer- 
tain parcels  of  tlie  mortgaged  premlssa  to 


eacta  of  tbe  children,  or  for  ttann,  at  differ- 
ent times,  and  upon  different  considera- 
tions,—some  for  valuable  consideration, 
more  or  less,  but  nearly  all  for  less  than 
the  full  value,  and  oni>,  at  least,  upon  the 
consideration  of  love  and  affection,— re- 
taining a  life  estate  therein  for  himself  and 
wife. 

Under  these  circamstances,  thus  briefiy 
and  imperfectly  stated, some  of  the  defend- 
ants contend  that  this  Is  not  a  rase  for 
the  application  of  the  principle  that,  where 
lands  under  a  lien  have  been  sold  at  differ- 
ent times  by  tbe  owner,  the  parcels  shall 
be  subjected  to  payment  In  tbe  Inverse  ot^ 
der  of  their  alienation,  for  the  reusou,  as 
contended,  "that  under  an  agreement 
made  on  January  37, 1882,  by  A.  M.  Neal 
with  W.  A.  Neal.  8.  C.  Neal,  (wife  of  John 
B.  Neal.)  and  Mrs.  Mary  E.  Newell,  eacta  of 
them  should  be  compelled  to  pay  on  tbe 
mortgage  debts  tbe  severalamouuts  there- 
in mentioned,  and  tbe  balance  due  be  paid 
by  said  parties  prorata.*  But  If  It  should 
be  decided  that  said  alleged  agreement 
was  notanezecntedand  binding  contract, 
for  the  reason  that  nether  Mra.  Sarah  c 
Neal  nor  Mrs.  Mary  E.  Newell  signed  It, 
then  that  the  inverse  order  of  sale  of  the 
respective  parcels  of  land  should  be  con- 
trolled, not  by  tbe  dates  at  which  tbe  re- 
spective parcels  of  land  were  originally 
contracted  to  be  sold,  and  bonds  for  title 
given,  hut  by  tbe  dates  of  the  actual  con- 
veyances of  the  same  by  warranty  deed. 
It  was  referred  tii  Master  W.  w.  Hum- 
phreys, Esq.,  'to  take  the  testimony  In  the 
cnee,  and  report  the  same  to  tbe  court, 
with  tbe  Issues  which  arise  under  the 
pleadings,  as  between  the  plaintiff?  and 
defendants.  a;id  also  ae  between  the  de- 
fendants themselves,  together  wltta  tbe 
flndings  of  fact  thereon."  In  obedience  to 
this  order  tbe  master  took  an  Immense 
amount  of  testimony, and  made  a  full  and 
careful  report,  covering  nearly  20  pages  of 
printed  matter,  remarking,  very  truly, 
that  tbe  issues  between  the  defendants 
were  numerous,  and  much  of  the  testi- 
mony obscure  and  contradictory,  and.  In 
bis  Judgment,  Irrelevant  to  tbe  Issues 
rnlsed  by  the  pleadings.  Of  coarse  It  Is 
IrapoMslble  to  reproduce  here  the  whole  re- 
port, and  we  will  only  refer  to  so  much  of 
it  as  bears  upon  the  questions  whicb  legit- 
imately arise  In  tneroreclosore  proceedings. 

In  reference  to  tbe  point  made  as  to 
who  was  tbe  principal  debtor  In  the  Joint 
and  several  notes  given  to  tbe  Watsons, 
tbe  plaintiffs,  tbe  master  found  as  fol- 
lows. After  ezplalnlog  one  of  the  notoe 
A-hlcb  had  been  executed  by  A.  M.  Neal 
and  W.  A.  Neal,  he  said:  "The only  other 
note  on  which  W.  A.  Neal's  name  appears 
Is  the  Joint  and  several  note  held  by  W.  O. 
and  Martha  E.  Watson, asadmlnlstra tors, 
in  whicb  A.  M.  Neal  Is  tbe  first  signer,  and 
W.  A.  Neal  the  second.  A.  M.  Neal  execut- 
ed his  Individual  mortgage  to  sei:ure  this, 
with  other  notes ;  and  there  is  no  proof  to 
show  that  any  part  was  W.  A.  Neal's, 
more  than  A.  M.  Neal's,  debt,"  etc.  In  re- 
spect to  the  alleged  agreement  of  January 
17, 1882,  between  the  three  children,  tu  the 
effect  that,  after  certain  things  Indicated 
were  done,  they  were  to  pay  the  bnlance 
of  ttae  mortgage  debt  pro  rata,  tbe  uiasiar 
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found  as  follows:  "The  paper  Bought  to 
be  Introdoced  in  eTldeoce  ns  an  agreement 
might  have  entitled  Mrs.  M.  E.  Kowelland 
all  the  parties  to  an  enforcement  »f  its  pru- 
vlBlons,  had  It  been  executed  by  all  the 
parties.  Bat  Mrs.  Newell  and  Sarah  C. 
Neal  refused  to  sign,  and  the  paper  was 
ob]3cted  to  on  the  gronnd  that  It  was  not 
a  valid  agreement.  •  •  •  The  paper 
was  left  hy  A.  M.  Neal  and  W.  A.  Neal 
with  H.  G.  Scadday,  Esq.,  for  execution, 
and  It  was  never  removed  from  his  posses- 
sion until  taken  out  of  his  papers  after 
this  suit.  That  A.  M.  Neal  did  not  regard 
It  a  valid  agreement,  all  parties  not  sign- 
ing, is  evirlent  from  hin  subsequent  con- 
duct  with  relerence  to  his  assets.  All  the 

{tarties  have  stood  by  and  seen  blm  deal- 
Qg  with  his  property  in  a  manner  Incon- 
sistent with  the  provisions  of  the  sup- 
posed agreement,  etc.  Tbe  master  then 
proceeds  to  state  the  order -in  which  the 
different  parcels  of  the  mortgaged  prem- 
ises were  alienated,  as  follows:  "(1)  I 
Sod  that  the  laud  first  sold  la  that  do- 
scribed  In  the  bund  of  W.  A.  Neal,  Novem- 
ber 6.  1878,  the  proceeds  of  which  have 
been  applied  In  the  extinguishment  of  the 
oldest  mortgage  debts  thereon,  and  cred- 
itors released  their  Men  on  that  sold  to  W. 
Q.  Hammond.  (2)  That  the  second  part 
of  said  mortgaged  lands  sold  was  the  664 
acres  sold  to  John  B.  Neal,  January  2,1880, 
In  consideration  uf  cotton,  or  its  equiva- 
lent la  money,  which  has  been  paid  and 
applied  to  the  mortgage  debts.  (8)  That 
tbe  third  sale  for  money  eoDslderation 
was  the  200  acres  sold  January  17, 1S82.  to 
Sarah  0.  Neal,  the  proceeds  of  which  were 
applied  to  the  oldest  lien,  and  tbe  land  Is 
now  owned  by  Bleckley,  Brown  &  Fret- 
well;  also  350  acres  to  Mrs.  M.  E.  Newell, 
the  full  consideration  of  which  has  not 
been  paid,  nor  any  part  of  the  $2,600  ap- 
plied to  any  of  the  mortgage  debts.  (4) 
That  the  last  sold  was  on  said  Januan^ 
17,  3882;  was  the  600  ticres  to  Mrs.  M.  E. 
Newell  and  her  husband,  S.  S.  Newell,  In 
trust  for  their  children,  upon  the  sole  con- 
sideration of  natural  love  and  affection," 
etc.  Upon  exceptions  to  this  report  the 
caase  came  on  to  be  heard  by  his  honor, 
Jadge  Norton,  who  in  the  main  concurred 
with  the  master  lo  bis  findings  of  fact, 
and  held:  (1)  That  Mary  E.  Newell,  hav- 
ing admitted  In  her  answer  that  she  owes 
A.  M.  Neal  tbe  sura  of  $l,00O,  with  Interest 
from  January  1?,  1882,  as  balance  of  tbe 
purchase  money  on  the  35U  acres  pnrcbHsed 
from  him  on  that  day,  and  the  said  A.  M. 
Neal,  in  bis  answer,  having  claimed  tbe 
same  from  ber.  and  asked  that  It  should 
be  puld  on  the  mortgage  debts.— this 
sum  being  admitted  to  be  due  on  tbe  pur- 
chase money  of  tbe  mortgaged  premises, 
—  It  ia  equitable  that  It  be  paid  oat  uf  tbe 
tract  of  S50  acres,  upon  which  it  la  due,  be- 
fore other  lands  sold  on  that  day.  which 
were  paid  for,  are  sold ;  and  it  Is  adjudged 
tbat  Mary  B.  Newell  pay  this  sum  before 
the  land  of  8arah  C.  Neal,  purchased  on 
the  same  day,  and  fully  paid  for,  is  sold. 
(2)  That  "as  to  the  alleged  agreement  be- 
tween A.  M.  Neal,  W.  A.  Neal,  Mary  E. 
Newell,  and  S.  C.  N»al,  by  which  the 
three  last-named  (children)  were  to  pay 
tbe  debts  of  A.  M.  Neal,  I  conclade  from 


the  evidence  that  no  such  agreement  was 
made,  either  between  A.  M.  Neal  and  bis 
said  ehlldren,  or  between  tbe  children 
themselves.  Mrs.  S.  Neal  and  Mrs. 
Newell  repudiated  the  paper."  (8)  That 
the  mortgaged  lands,  or  so  much  of  them 
as  maybe  necessary,  be  sold  In  payment 
of  tbe  mitrtgnge  dPbts.  in  the  Inverse  or- 
der of  their  alienation  by  A.  M.  Neal.  tbe 
mortgagor,  astound  by  the  master,  viz.: 
First,  the  tract  of  land  (600  acres)  con- 
veyed to  Mrs.  M.  E.  Newell  and  S.  S.  New- 
elllntrost;  second,  the  tract  of  350  acret 
conveyed  to  Mrs.  M.E.  Newell,  or  so  much 
thereof  as  will  raise  the  sum  ol  $1,000,  with 
interest  thereon  from  January  17.1881!,  and 
after  raising  such  sum  thebalnnceof  tbe 
tract,  and  the  tract  uf  200  acres  conveyed 
to  Mrs.  Sarah  C.  Neal  in  equal  proportion ; 
third,  the  tract  of  664  acres  conveyed  to 
John  B.  Neal  in  trast;  and,  iburtb,  the 
tract  uf  land  tonveyed  to  W.  A.  Neal.  Al- 
so directing  that  the  proceeds  of  sate  be 
paid  out  by  tbe  master,  after  paying  the 
costs  of  the  action, as  follows:  (1)  To  M. 
E.  and  A.  T.  Newell  the  sum  of  91,535.77, 
with  Interest  tbereon  from  June  23,  1890. 
(2)  To  Martha  E.  Watson  tbe  sura  of  91>' 
678.N9,  with  latenst  from  Jnne  28. 1890.  (8J 
To  W.  O.  Watson  and  Martha  E.Watson, 
as  administrators.  $2,936.61,  wltb  Interest 
thereon  from  June  23, 1800.  (4)  To  W.  B. 
Watson  the  sum  of  $1,660.21,  with  Inter- 
est thereon  from  November  26.  1890.  The 
circuit  Judge  gave  John  B.  Neal  and  Sarah 
C.  Neal  liberty  to  apply  to  the  court,  after 
notice,  tor  such  order  in  tbe  premises,  re- 
lating to  tbecollateral  agreement  between 
them,  as  they  may  deem  proper  nnder  the 
decree.  TheNewells  appealed  upon  sev- 
eral exceptions;  but,  from  the  view  we 
take  of  the  case.  It  will  nut  be  necessary 
to  go  into  details,  and  we  think  that  all 
of  the  points  may  be  considered  nnder 
three  propositions. 

1.  It  is  claimed  that  the  circuit  Judge 
erred  In  adjudging  that  the  defeudaut 
Mary  E.  Newell  should  pay  the  sum  of 
91,000  on  the  debts  of  A.  M.  Neal,  and  In  oi^ 
dering  her  tract  of  land  purchased  from 
him,  (350  acres,)  or  enongh  thereof  to  raise 
tbat  sum,  with  Interest  from  January  17, 
1882,  to  be  sold  before  other  tracts  con- 
veyed on  the  same  day  by  A.  M.  Neal, 
which  were  paid  for  In  full.  This  tract  ul 
land  was  a  part  of  tbat  under  tbeorlglnal 
mortgage.  Mrs.  Newell  purchasedit  from 
A.M.  Neal,  and  secured  SI  .000  ot  tbe  pur- 
chase money  by  her  own  mortgage;  and 
sbe  admitted  la  her  answer  that  so  much 
of  the  purchase  money  was  still  unpaid 
1 1  seeras  to  ns  that  enforcing  payment  of  It, 
In  extlagolsfalng  the  old  mortgage  debts 
was  merely  assigning  the  bond  and  mort- 
gage to  the  original  mortgagees;  and  we 
do  nut  think  that  In  doing  so  the  circuit 
Judge  erred. 

2.  It  is  claimed  "  tbat  the  Judge  erred  In 
finding  that  there  was  no  agreement  be- 
tween A.  M.  Neal,  W.  A.  Neat,  8.  C.  Neal, 
and  Mary  E.  Newell,  by  which  the  three 
last-named  parties  (the children)  were  to 
pay  the  debts  of  A.  M.  Neal,  in  considera- 
tion of  his  conveyances  of  lands  to  them, 
and  that  Mrs.  Neal  and  Mrs.  Newell  repn- 
diatcd  the  uame."  when  he  should  have 
held  that  there  was  such  agreement,  and 


Digitized  by 


Google 


986 


BOUTHB  ASTERN  BEPOBXBB.  TOE.  !& 


(8.  a 


compelled  the  Bald  lands  of  the  parties 
to  coatribute  to  the  pajmeot  or  the  debts 
of  A.  M.  Neal,  uccordloif  to  tho  terms  of 
said  aKreoment,"  etc.  It  m ay  hare  been 
unfortunate  that  the  children  of  A.  M. 
Neal  did  not  adjnat  their  family  matters, 
as  to  property,  before  the  death  of  the  fa- 
ther, A.  M.  Neal.  It  seems  that  such  ad- 
jDstment  was  talked  of,  and  some  effort 
made  towards  its  accomplishment,  bat 
It  certainly  failed;  and  that  failure  has 
produced  mnch  of  the  nnuaaal  confusion 
and  difficulty  In  the  case.  There  were 
three  children,  and  only  one  of  them,  in 
the  absence  of  the  others,  sltcned  a  paper 
forthat  purpose.  Tbeotbersdld  not  sign, 
but,  on  the  contrary,  repudiated  It.  In 
the  form  of  an  agreement,  with  mutual 
covenants  /oter  partes.  It  was  never  signed 
by  the  parties,  or  delivered,  bnt  was  left 
for  signature  by  the  parties  In  the  posses- 
sion of  the  friend  who  had  prepared  it. 
We  know  of  no  principle  that  would  Jus- 
tify us  In  declaring  that  paper  to  be  a 
completed,  binding  contract.  Wh  cannot 
■ay  that  tbe  dreaft  Judge  committed  error 
io  ^concluding  from  tbe  evidence  that  no 
such  agreement  was  made,  either  between 
A.  M.  Neal  and  bis  said  children,  or  be- 
tween his  children  themselves.'* 

S.  But  even  if  there  was  no  such  agree- 
meatt  which  was  valid  and  binding,  "It  Is 
still  InalatiN]  that  It  was  error  in  tbe  Judge 
to  bold  that  the  different  parcels  of  the 
mortgaged  premises  sold  and  conveyed  to 
the  children  of  tbe  mortgagor  at  different 
tImpB  must  be  sold  in  tbe  Inverse  order  of 
their  allpnation."  These  alienations— 
some  of  them,  at  first,  by  contract,  with 
bond  for  titles,  and  afterwards  consnm- 
mated  by  warranty  deed:  some  for  full 
and,  others  for  partial,  money  considera- 
tion; and  at  least  one  tor  the  considera- 
tion of  loveand  affection — have  been  eare- 
tolly  considered  by  the  court.  It  la  quite 
certain  that  there  must  beeomeorderin 
which  the  different  parcels  of  the  land 
sbould  be  sold;  and.  In  tbe  peculiar  facts 
of  the  ease,  we  cannot  conceive  of  any 
that  Is  practicable,  other  than  that  geu- 
erally  recognized,  as  stated  in  the  ease  of 
Bank  v.  Creswell,  100  U.  K.  638,  where  Mr. 
Justice  MiLi.Ba  said :  "Tbecourt  granted 
such  relief  as  is  authorised  by  the  principle 
that  where  real  estate  Is  subjected  to  a 
lien  In  the  bands  of  Its  owner,  and  be  sells 
or  mortgaged  separate  parcels  of  that 
property  subsequently  to  dlftecent  iMsr- 
sons,  and  at  different  times,  these  parcels 
shall  be  subjected  to  payment  of  tbe  lien 
In  tbe  iDverse  urder  of  their  alieaatlon." 
Hee  Bank  v.  Howard,  1  Strob.  Eq.  178, 
Warren  v.  Raymond,  17  S.  C.  206  ;  8  Pom. 
Eq.  Jar.  1224;  3  Jones,  Mortg.  3  1091.  In 
the  section  last  cited  from  Jones  It  Is  said 
that  "a  person  having  an  agreement  fur 
purchase,  such  that  he  could  enforce  spe- 
cific performance  ol  It  in  eqnity,  has  the 
same  right  as  an  actual  purchnser  to 
charge  the  burden  of  the  incumbrance  up- 
nn  the  part  of  the  estate  retained  by  tbe 
mortgagor."  In  this  case  tbe  muster, 
with  great  care,  and  attention  to  a  multi- 
tude ol  conflicting  statements,  formed  the 
order  ol  alienation,  to  which  there  seems 
to  have  been  no  exception  and  tbe  clrcnlc 
Inigfi  eoaflrmed  his  finding,  and  applied 


tbe  principle  of  tbeinverse  order.  Wecan- 
not  hold  that  in  doing  so  he  committed 
error.  The  Judgment  of  this  court  Is  that 
tbe  decree  of  tbe  circuit  court  be  affirmed. 

APPENDIX. 

There  Is  in  tbe  case  a  side  Issue,  which  la 
called  an  "appeadiz,"  and  relates  to  tbe 
issue  between  H«ry  L.  Neal  and  tbe  other 

children  of  John  B.  and  Sarah  C.  Neal,  of 
the  one  part,  and  Bleckley,  Brown  A  Fret- 
well,  of  tbe  other  part.  This  Issue  can 
only  be  understood  by  a  short  statement 
of  the  facts,  as  follows :  "  In  the  year  1S7V, 
John  B.  Neal,  being  insolvent,  had  set  on 
to  him,  as  a  homestead  for  himself  and 
family,  a  certain  bouse  and  lot  tn  tbe 
city  of  Anderson.  This  house  and  lot 
were  bis  Individual  property.  Thereafter, 
in  1883,  John  B.  Neal  and  bis  wile.  Sarah 
C.  Nual,  brought  an  action  in  the  court  of 
common  pleas  against  Mary  L.  Neal  and 
their  otherchildrenfor  the  purpose  of  bar- 
ing the  said  homestead  sold,  and  tbe  pro- 
ceeds reinvested.  They  alleged  In  tbelr 
complaint  that  they  and  their  children.  In- 
fant defendants  in  the  case,  were  the  only 
persons  interested  in  said  homestead,  and 
prayed  that  tbelr  homestead  might  be 
sold  by  order  of  tbe  court,  and  tbe  pro- 
ceeds Invested  In  a  "homestead"  In  the 
country.  Tbelr  children,  (who  were  then 
onder  tbe  age  of  21  years,}  by  guardian 
ad  litem,  filed  a  formalanswer.  Thecoart 
ordered  tbe  sale  of  tbe  homestead  in  the 
city  of  Anderson,  and  referred  it  to  the 
master  to  take  testimony,  and  report  a 
suitable  investment  of  the  proceeds.  Tbe 
master  recommended  the  Investment  In  a 
tract  of  land  containing  97  acres,  then 
owned  by  the  wife,  Sarah  O.  Neal.  Judge 
Wallacr,  on  March  S,  1883,  confirmed  Che 
report,  and  ordered  "that  the  master  do 
Invest  the  proceeds  of  sale  of  the  home- 
stead In  theclty  of  Anderson  IntheOT  acres 
of  land  in  the  county  of  Anderson,  for 
which  tbe  said  Safah  C.  Neal  baa  already 
executed  a  title  deed,  and  thert  the  same 
be  held  as  a  homestead,  In  the  place  and 
stead  of  the  homestead  In  the  city  ol  An- 
derson, first  requiring  the  'liens  held  by 
Watson  to  be  released  by  same."  Tbe 
deed  of  the  97  acres  referred  to  In  this  or- 
der as  having  been  already  executed  by 
Sarah  C.  Neal,  amonff  other  tbloge,  con- 
tained tbe  followiog  statement:  "Idcod- 
sideratinn  of  tbe  sum  of  9915  to  me  In  band 
psld,"  etc,  **»  •  •  for  tbe  use  of  my 
husband,  John  B.  Neal,  myself,  and  oar 
children,  as  a  homestead,  in  place  nf  our 
late  homestead  In  the  town  of  Anderson, 
have  granted,  bargained,  sold,  and  released 
unto  the  said  John  B.  Neal.  as  a  home- 
stead, in  the  place  and  stead  of  our  late 
homestead  In  the  city  of  Anderson,  all  that 
parcel  of  land,  containing  97  acres,  with 
covenant  of  warranty,"  etc.  Thereafter 
on  January  21,  1885,  tbe  said  John  B.  Neal 
and  Sarah  C.  Neal  jointly  e2.ecuted  to 
Bleckley,  Brown  4  Frotwell  their  mort- 
gage on  the  tract  of  land  (97  acres)  de- 
scribed, and  thereafter,  failing  to  pay  tbe 
mortgage  debt  when  due»  the  said  Bleck- 
ley, Brown  AFretwell  advertised  and  sold 
the  land  under  a  power  ol  sale  contained 
in  said  mortgage;  and  at  said  sals  tbe 
mortgagees  became  the  parchaeexe,  and 
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have  since  been  In  pussesslon,  of  tbe  uald 
tract  of  land.  Tbe  Issne  raised  by  Mary 
Ii.  Neal,  a  daagbter  of  John  B.  and  Sarab 
C.  Neal,  and  her  brothers  and  sleteni,  by 
tbeir  guardian  ad  Iltem,lB  aatotbeowner- 
ablp  ol  tbe  tract  of  land.  They  deny  that 
John  B.  and  Sarah  C.  Neal  could  execate 
a  ralld  mortgaKe  to  Bleckley,  Brown  & 
Fretwell  on  6Rid  tract  of  land,  and  inalBt 
that  tbe  Bale  under  said  morti^afEe  was 
Toldf  and*  if  not  entirely  void,  It  was  at 
least  void  In  so  far  as  tbe  Interest  ol  tbe 
children  extended.  They  contend-  that 
under  tbe  deed  they^  as  children  of  John 
B.  and  Sarah  C.  Neal,  had  a  vested  Intor- 
est  In  said  tract  of  land,  and  that  their 
parents  bad  no  authority  or  power  to 
mortKaK^  or  sell  said  Interest,  and  prayed 
theconrt  to  so  adjudge.  Bleckley,  Brown 
ft  Fretwell  controverted  this  claim  of  the 
children  of  John  B.  and  Sarah  C.  Neal,  and 
Insisted  that  tbey  were  the  owners  In  fee 
of  the  entire  tract,  having  purcbaNed  tbe 
same  at  the  time  of  the  sale  under  their 
mortgage.  His  honor,  Jndge  Norton, 
sustained  tbe  position  taken  by  Bleckley, 
Brown  ft  Fretwell,  and  adjudged  that  the 
children  ot  John  B.  and  Sarab  C.  Neal  had 
no  Interest  in  the  said  tract  of  land. 
From  this  Judgment  tbe  children  of  John 

B.  and  Sarab  C.  Neal  appeal,  npun  the  fol- 
lowlngexceptlons:  (1;  Becausehis  honor 
erred  in  holding  that  the  children  had  no 
Interest  iu  tbe  07  acres  ol  land  purchased 
as  a  homestead  under  an  order  of  court. 
(2)  That  said  land  was  Impressed  with  a 
trast  In  favor  of  John  B.  and  Sarah  C. 
Neal,  and  their  children,  and  conid  not  be 
mortgaged  or  sold  by  John  B.  and  Sarab 

C.  Neal  so  as  to  deprive  their  children  of 
an  Interest  In  or  beneflt  of  said  lands.  (8) 
That  his  honor  erred  in  falling  to  con- 
strue the  deed  by  which  Sarah  C.  Neal  con- 
veyed this  land  to  John  B.  Neal  for  the 
beneflt  of  themselves  and  their  children. 
(4)  That  It  was  admitted  by  John  B.  and 
Sarah  C.  Neal,  In  the  proceedings  to  sell 
the  original  homestead  In  tbe  city  of  An- 
derson, that  their  children  had  an  Interest 
therein,  and,  as  the  proceeds  of  that  sale 
were  Invested  in  this  tract  of  land  by  or- 
der ol  the  court,  they  and  their  grantees 
are  now  estopped  to  deny  the  interest  of 
the  children.  (6)  That  Bleckley,  Brown  ft 
Fretwell  bad  notice  that  the  children  of 
John  B.  and  Sarah  C.  Neal  had  an  Interest 
In  this  land.  (6)  That  In  thecaee  brought 
by  John  B.  and  Sarah  C.  Neal  tor  sale  of 
the  original  homestead,  and  reinvestment 
of  the  proceeds.  It  was  practically  adjudi- 
cated that  tbe  children  of  John  B.  Neal 
and  Sarah  C.  Neal  had  an  Interest  In  the 
parctaase  money  ol  this  tract  of  land ;  and 
as  Bleckley,  Brown  ft  Fretwell  were,  by 
the  recitals  of  the  deed  under  which  John 
B.  Neal  held  this  land,  put  on  notice  of 
that  odjudfcation,  they  ahODld  now  be  es- 
topped to  deny  It. 

The  rights  .incident  to  homestead  have 
been  much  dlscnssed,  and  carnally  consid- 
ered, by  this  court;  and  we  can  hardly 
think  it  is  necessary,  In  this  case,  to  re- 
open tbe  argument.  If  there  had  been  no 
exchange  of  homestead,  and  the  question 
were  now  as  to  tbe  original  homestead  in 
the       of  Andmon,  there  could  not  be  a 


question  about  it.  The  law  allows  a 
debtor,  who  is  a  bead  of  a  family,  to  have 
laid  off  for  him  a  homestead.  Naturally 
enough,  some  persons,  at  first,  thought 
that  "the  family"  had  at  least  some  Inter- 
est In  the  "family  homestead."  But  the 
assignment  was  to  tbe  head  of  the  family 
alone,  and  It  la  now  well  settled  by  our 
decided  cases  that  whatever  Interest  the 
wife  and  children  may  have  in  the  home- 
stead Is  only  incidental  to  their  relations 
with  the  bead  of  tbe  family,  who,  under 
the  law,  has  tbe  right  to  sell,  dispose  of, 
or  convey  bis  botaestead.  "Tbe  purpose 
of  the  homestead  provisions  In  tbe  consti- 
tution was  not  to  create  a  new  estate,  or 
to  invest  estates  already  existing  with  any 
new  qualities,  or  to  subject  them  to  any 
restrictions,  but  to  secure  a  right  of  ex- 
emption, by  forbidding  the  use  of  tbe  pro- 
cess of  the  court  to  eell  certain  property 
for  tbe  payment  of  debts.  *  *  *  A 
debtor  has  the  right  to  sell  or  mortgage 
his  homestead,  after  It  has  been  assigned 
to  bim,  and  the  legislature  has  no  power 
to  deprive  him  ol  that  right."  Elliott  T. 
Mackorell.  Ill  S.  G.  242,  and  Chalmers  v. 
Turnlpseed,  SI  8. 0. 186. 

Then  it  iaqnite  certaiq  tbat  neither  Mrs. 
Neal  nor  her  children  hfid  any  vested  In- 
terest In  the  original  Anderson  boiiiestead. 
That  t>elng  tbe  case,  the  question  arises, 
when  and  bow  did  she  or  her  children  ac- 
quire any  such  enforceable  interest  In  the 
97  acres  which  were  substituted  "as  a 
homestead  in  the  place  and  stead  of  the 
homestead  In  theclty  of  Anderson?*  We 
do  not  think  It  could  be  by  the  voluntary 
declaration  of  John  B.  Neal  and  his  wife. 
In  the  court  proceeding  to  obtain  the  ex- 
change, "that  tbey  and  their  children  were 
the  only  persons  Interested  In  said  home- 
stead." At  that  time  It  may  he  tbat  some 
Itersons  thought  tbat  tbe  homestead  gave 
a  new  estate.  In  which  tbe  wife  and  chil- 
dren had  a  part.  But  that  cannot  now 
be  considered  the -proper  view.  Such  in- 
terest was  not  created  by  the  order  of 
Judge  Wallacb.  which  In  express  terms 
ordered  that  the  97  acres  "be  held  as  a 
homestead  in  tbe  place  and  stead  of  the 
homestead  In  tbe  city  of  Andeison."  We 
do  not  understand.that  such  order^prac- 
tlcally  adjudged"  that  the  children  of 
John  B.and  Sarah  C.  Neal  had  an  interest 
In  the  purchase  money  of  the  original 
homestead.  It  Is,  however,  insisted  that 
the  circuit  Judge  erred  in  not  construing 
tbe  deed  by  which  Sarab  C.  Neal  conveyed 
this  land  to  her  husband,  John  B.  Neal, 
for  tbe  benefit  of  themselves  and  their  cblU 
dren.  There  is  such  a  recital  In  the  deed, 
bat  it  was  evidently  made  under  a  misap- 
prebensiou,  and  was  entirely  ex  parte.  It 
was  not  made  under  the  direction  of  the 
court,  but  tbe  order  of  Judge  Wallace: 
referred  to  it  as  "already  executed."  We 
are  constrained  to  concur  with  Judge 
Norton,  tbat  tbe  97  acres  were  simply 
substituted  for  the  homestead  In  the  city, 
and  were  subject  to  all  the  rights  ana 
liabilities  of  tbat  original  homestead. 
Tbe  Judgment  of  tbe  court  Is  tbat  tbe 
Judgment  of  the  circuit  court  be  alUrmed. 

MclTJBB,  C.  J.,  and  FuPA,  J.,  concnr. 
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SnOKLST  T.  MOBILB  IK&  CO. 
(Bapnme  Court  of  South  OaioUna.    Dee.  7tK 

1802.) 

Oa  reheariog.  Fur  declstun  6a  appeal, 
■eeies.  £.  Sep. 

Pbr  CnRiAM.  All  tbe  points  rained  by 
tfaiR  petition  were  lally  coneldered  and  de- 
termined by  a  majority  of  this  court ;  an<1, 
aa  we  do  not  find  that  anything  was  over- 
looked which  waa  deemed  material,  there 
ta  noKrodDdforiinhearittK.  It  le therefore 
ordered  that  the  petition  be  dlamlssed, 
and  that  tbe  stay  of  the  ittmlttltnr  here- 
tofore granted  be  revoked. 


(S8  S.  G.  661) 

DIAIi  HABDWAKE  CO.  T.  LEVY. 
(Sapreme  Court  of  South  OaroUca.  Dec  19, 

1S92.) 

Oiuii8«Ai.  or  Appbau— Sbbvics  or  Excbftioks^ 
Fii.i.va  RcTCHKa. 

1.  la  a  motion  to  reloBtate  an  appeal  wUch 
wma  dlsmlBsed  by  the  clerk,  the  certificate  ai 
the  clerk  of  the  sapreme  coart  ghowed  that  no 
ratnm  waa  filed  in  accordance  with  rolea  of 
eomt  1  and  2,  hnt  the  affidavit  filed  Iff  respond- 
«nf  8  attorn^  made  no  mention  ot  uie  retnm. 
HM,  that  tbe  appeal  was  Improperly  dismissed; 
mlei  1  and  2  requiring  both  a  certiEcate  of  the 
derk  and  an  affidavit  that  no  return  waa  filed, 
to  warrant  a  diamiasal. 

2,  Act  1889.  fi  2,  sobd.  1,  (20  St.  p.  3S6.) 
provide*  that  appellant  la  entitled  to  SO  days, 
after  servloe  of  his  notice  of  intention  to  appeal, 
to  serve  his  case  and  exceptions.  Hule  of  eonrt 
2  provides  that  the  return  shall  consist  of  copies 
of  the  judnoent  roll,  notice  of  appeal,  and  ex- 
ceptions. Rule  of  court  1  entitles  appellant  to 
40  days  after  the  return  is  completea  to  file  the 
Bsme.  HM.  where  notice  of  Intoition  to  appeal 
was  dnlv  cdven  NoTcmber  7th,  that  ^p^ant 
had  SO  days  thereafter  to  serve  exc^tiODS,  and 
40  days  more  to  file  the  retom. 

Appeal  from  common.pleae  elrcolt  coort 
of  Richland  county. 

Action  by  the  Dial  Hardware  Company 
against  J.  C.  C.  Levy,  aa  aealgnee  of  W. 
M.  Maxwell,  and  In  hla  own  right.  JadK- 
mpnt  tor  deten4ant.  Plaintiff  appeals. 
Appeal  diamlwed  by  qrder  of  tbe  cleric  ot 
the  court.  Motion  by  plaintiff  to  rein- 
state the  appeal.   Motion  granted. 

John  Baaksett,  for  appellant.  John 
MeMaater,  tor  respondent. 

MclTBR,  C.  J.  This  la  a  motion  to  rein- 
state an  appeal  which,  on  the  lOtb  day  of 
December,  1892,  was  dlsmlaaed  by  tbe  clerk 
ot  this  cuurt  for  lailure  to  file  the  retnra, 
In  accordance  with  rules  1  and  2.  The 
order  ot  the  clerk  disuiisslng  the  appeal 

Surports  to  be  based  upon  the  affidavit  of 
Ir.  McMaster,  one  of  the  attorneys  for  re- 
spondent, and  the  certificate  ot  the  clerk 
of  tbe  supreme  court,  "showing  that  no 
return  has  been  filed  with  the  clerk  of  this 
eonrt.  In  accordance  with  rules  1  and  2." 
Bat  the  said  affidavit  makes  no  aucfa 
showing;  on  thecontrary,lt  simply  shows 
"that  more  than  forty  days  have  passed 
since  the  adjoarnmeut  ol  said  court,  and 
the  plaiatlft  has  not  served  deponent  with 
any  exceptions  or  any  proposed  'case,' 
as  required  by  the  mies  of  court;"  and 
there  Is  no  mention  made  ot  the  retam  In 


eald  affidavit.  It  la  trne  that  there  is  a 
certificate  of  the  clerk otthesupreme court, 
bearing  date  the  10th  dayol  December, 
1892,  that  no  return  had  been  filed  In  his 
office;  but,  as  rule  1  requires  both  an  affi- 
davit and  a  certificate  of  tbe  clerk  that 
no  return  has  been  filed,  a  party  cannot 
be  permitted  to  avail  himself  of  the  very 
summary  relief  afforded  bjy  that  rule  with- 
out a  strict  compliance  with  Its  terms.  It 
is  also-  true  that  the  respondent  might, 
perhaps,  have  obtained  from  the  clerk  an 
order  dlsmlBsing  the  appeal,  upoa  the  affi- 
davit submitted  to  the  clerk  in  this  case, 
under  rule  7  ot  this  court,  provided  he  bad 
given  tbe  notice  required  by  that  rule;  but 
as  there  la  nothing  to  show  that  any  such 
notice  was  given,  and  as  the  order  of  the 
clerk  dismissing  the  appeal  was  not  made 
under  that  rule,  we  need  not  consider  the 
question  whether  the  respondent  could 
have  obtained  a  dlsrolssal  ot  the  appeal 
under  rule  7.  We  think  It  clear,  therefore, 
that  the  order  dismissing  the  appeal  was 
erroneously  granted,  and  that  appellant 
Is  entitled  to  an  order  reinstating  tbe 
appeal. 

It  aeema  to  us,  also,  that  there  Is  anoth- 
er ground  upon  which  tbe  proposed  mo- 
tion must  be  granted.  Under  the  provi- 
sions of  subdivision  1  of  section  2  of  the 
act  of  1&89,  (20  St.  p.  356,)  the  appellant.  In 
a  case  like  this,  is  entitled  to  80  daya,  alter 
aervlceof  his  notice  of  intention  to  ap- 
peal, within  which  to  make  and  serve  bis 
case  and  exceptions,  and  as,  by  rule  2  ot 
this  court.  It  la  declared  that  the  return 
shall  consist  nf  copies  olthe  Judgment  roll, 
the  notice  of  aiipeal,  and  exceptions,  we 
do  not  see  how  the  retnm  can  be  complet- 
ed until  the  exceptions  bare  either  bewn 
served,  or  the  time  for*  serving  them  has 
expired;  and  as  the  appellant,  by  rule  I. 
is  entitled  to  40  days  after  the  retom  has 
been  completed  to  ftle  the  same  In  this 
court,  we  do  not  see  how  the  appellant 
was  in  default  on  the  10th  of  December, 
1892,  In  not  having  then  filed  tbe  return. 
The  papera  show  that  tbe  notice  of  Inten- 
tion to  appeal  was  given  on  tbeTtbot 
November,  iti93,  which  was  In  due  time; 
and  tbe  appellant  being  entitled  to  30 
days  from  that  date  to  serve  Its  excep- 
tions, and  to  40  days  after  the  expiration 
of  the  said  SO  days  to  file  the  return,  it  Is 
quite  clear  that  there  was  no  default  on 
tbe  10th  of  December,  1892.  In  filing  th« 
return.  Cpon  this  ground,  also,  the  mo- 
tion to  reinstate  the  appeal  mast  be 
granted.  Inasmuch,  however,  as  It  does 
appear  frnni  the  papers  submitted  to  as 
tbat  appellant  was  in  default  in  not 
serving  ita  case  and  exceptlona  within 
the  time  allowed  for  that  purpose,  which 
default  we  are  satisfied  was  due  to  a 
mlaunderatandlng  between  the  attoraeya 
of  the  reapectlve  parties,  the  motion  to  re- 
instate will  be  granted  upon  thecondltlon 
that  the  case  shall  be  prepared  for  argu- 
ment during  the  time  assigned  tor  the  call 
ot  the  docket  of  the  fifth  cireult  (to 
which  this  case  belongs)  at  the  present 
term  ot  thla  court.  It  is  therefore  ordered 
that  the  motion  to  reinstate  the  appeal 
In  tbls  case  be  granted,  upon  the  condi- 
tion tbat  the  case  be  prepared  for  argn- 
ment  during  tbe  time  aaslgned  for  tbe  call 
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nf  the  ducket  of  the  fifth  eirenitat  the 
preaent  tei'in^  this  court. 

McGowAN  and  Pops,  J  J.,  eoacar. 


(38  8.  C.  EO) 

HAMICBTT  at  SL  T.  HAMMBTI  et  sL 
Bx  parte  OHAFFIN. 
(Supreme  Conrt  of  South  Garollna.    Dee.  20, 
18d2.) 

On  rebearlDK.  Disiuisfled.  For  former 
opiQioD.  see  16  ».  E.  Bep. 

Pbb  Cubiam.  We  hare  carefallj  consid- 
ered this  petition,  and,  flndloK  that  no 
material  (act  or  principle  of  law  has  been 
overlooked,  there  Is  no  ground  for  a  re- 
bearlns.  It  la  therefore  ordered  that  the 
petition  be  dismissed,  and  the  ntaj  of  the 
nm/tt/enr  heretofore  granted  be  revoked. 


W  8.  a  60) 
BAUMSrrr  et  al.  t.  HAHMSrCT  et  aL 

Ex  parte  LlPSGQlfB  et  aL 
(Supreme  Court  of  South  GaroUna.    Deo.  20, 

1802.) 

PetitloQ  for  rehearing.  Dismissed.  For 
former  opinion,  see  1ft  ».  E.  Bep.  298. 

Pee  Cubiau.  We  have  carefully  conald- 
pred  this  petition. and, flndingtbat  no  ma- 
terial fact  or  principle  of  law  has  either 
been  overlooked  or  disregarded,  tbere  ts 
no  ground  for  a  rehearing.  It  is  therefore 
ordered  that  the  petition  be  dismissed, 
aad  that  the  stay  of  the  /vm/ttiturhereto- 
fore  leranted  !»  revoked. 


(38  S.  C.  BO) 

BAMMETT  et  al.  t.  HAMMETT  eC  bL 
(Supreme  Gonrt  of  Soath  Carolina.    Dee.  20, 

1892.) 

Appbal — Petition  for  Stat  of  Rbmittitur. 
A  petition  for  stay  of  remittitnr  In  the 
apiwUate  court,  upon  the  ground  of  newly-dis- 
covered  evidence  presenting  "aa  issue  material 
to  a  Just  decision*'  of  the  cause,  being  in  the 
nature  of  a  motion  to  inspend  the  appeal  in  or- 
der to  enable  petiUoner  to  move  for  a  new  trial 
below,  will  not  be  entertained,  where  no  notice 
7t  anch  a  motI<»i  has  been  giveu,  and  no  affida- 
vits making  a  prima  fade  showing  have  been 
served  or  presented  to  the  appellate  court,  and 
eepecially  where  the  evidence  is  designed  to 
raise  an  Issue  of  which  neither  die  Appellate 
nor  lower  court  oould  then  have  taken  toiginal 
forisdicdon. 

Petition  uf  M.  C.  Lipscomb,  one  of  the 
defendants  In  the  case  of  Elisabeth  Ham- 
mett  and  others  against  Benjamin  F. 
Hammett  and  others,  for  a  stay  of  the  re- 
mittitur theretofore  granted.  Befused. 

See  16  S.  E.  Bep.  29S.for  former  report. 

Pkb  C17BIAU.  This  petition  does  not 
purport  to  be  a  petition  for  a  rehearing, 
but  simply  for  the  stay  of  the  remittitur, 
upon  the  ground  that  evidence  of  an  im- 
portant character  has  been  discovered 
since  the  bearing  below  which  will  preaent 
"an  isBue  material  to  a  Jaat  deeiaiun  of 


said  canee. "  II,  therefore^  the  application 
be  regarded  as  a  motion  to  anspeud  the 
appeal,  la  order  to  enable  the  petitioner 
to  move  the  circuit  court  for  a  new  trial 
upon  the  ground  of  after-discovered  evi- 
dence, it  cannot  be  entertained,  for  th^ 
reason,  among  others,  that  no  notice  of 
Huch  a  motion  has  been  fflven,  and  no  affi- 
davits maklngaprimal^ie  sbuwins  Yiave 
either  been  served  or  presented  to  this 
court.  Furthermore,  It  appears  that  the 
evldeoce  is  designed  to  raise  an  Issue  of 
deviaavit  vel  aoh,  of  which  Issue  neither 
this  court  nor  the  court  of  common  pleas 
can  now  take  urlglnal  Jurisdiction.  It 
is  therefore  ordered  that  the  application 
be  refused,  and  the  stay  of  the  remittitur 
heretofore  granted  be  revoked. 


(S8  8.  C.  U) 

GEORGIA,  a  ft  N.  B.  00.  V.  SCOTT  et  aL 

(Supreme  Court  of  Booth  Candhia.  Debi20^ 
1802.) 

On  rehearing.  Denied.  For  furmar  re- 
port, see  16  S.  E.  Bep.  186. 

Pbb  Cdmiam.  After  a  careful  considera- 
tion of  this  petition,  we  are  unable  to  dis- 
cover that  any  material  fact  or  pTincIpleoff 
law  has  either  been  overlooked  or  disre- 
garded, and  therefore  therels  no  ground  for 
a  rehearing.  It  Is  therefore  ordered  that 
the  petition  bedlsmlsaed, and thatthe stay 
of  the  reailt£itar  heretofore  granted  be  n- 
voked. 


BUSSBLL  V.  KUSSELL  et  at 
(Supreme  Court  of  South  Carolina.  Dea  1,1899.) 

Appeal  from  common  pleas  circuit  court  of  An- 
derson county. 

Action  by  D.  H.  Russell,  executor,  against  L.  H. 
Russell  and  others.  Judicment,  from  which  plain- 
tiff appeals.  Appeal  dismissed. 

John  T.  ffloan,  Jr.,  and  A.Um  J.  Green,  for  ap- 
pellant. 

'  Fbb  CmuAM.  This  cause  having  been  called  for 
trial  this  day,  and  it  beingbroughtto  the  attention 
of  the  court  that  appellant  has  failed  to  file  the 
case  and  points  and  authorities,  as  required  by 
rule  S  of  this  court,  Mr.  Sloan  and  Ur.  Green,  at- 
torneys for  the  American  Freehold  I>and  Mortgage 
Company  of  London,  Limited,  one  of  the  respond- 
ents, move  that  the  appeal  be  dismissed  under  the 

J'  >rovislons  of  rule  IL  Upon  consideration  thereof, 
t  Is  adjudged  and  ordered  that  the  motion  be 
granted,  and  the  appeal  be  dismiased. 


BVANS  et  aL  V.  HASSET. 
(Supreme  Court  of  South  Carolina.  ZTov.88,lS99.i 

Appeal  from  common  pleas  otrcult  oourt  of  Lao* 
caster  county. 

Action  by  B.  A.  Bvans  and  W.  J.  Hanna,  as  ad- 
ministrators of  John  S.  Miller,  deceased,  agalnat 
Calvin  Massey.  Jodgmentforplaintifts.  Defend- 
ant appeals.  Appeal  dlamlssea  by  agroBment  of 
counset 

H.  H.  Neman,  for  appellant  B.  T.  Oaatan,  f as 
appellees. 

McIvBR,  CX  J.  An  agreement  that  the  above  ap- 
peal be  dismissed,  having  been  heretofore  filed 
with  the  'olerlE  of  this  court,  and  oonnsel  having 
mutually  agreed  thereto,  it     on  motion  of  B.  £ 
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CastOQ,  attorne;  for  the  reapondents,  and  with  the 
consent  of  B.  H.  Newton,  attoraer  for  the  appel- 
lant, ordered  that  the  i^iMal  la  iiifl  aboraatated 
gaae  he  dUmiwed. 


(ss  B.  c.  m.) 

Sn  le  DRAHBB. 
(Sapreme  Court  of  Bonth  Carolina.  Uea  0,  isn.) 

PetiUon  by  Dennis  Draher  tor  a  writ  of  hobaof 

oorpwi.   Petition  granted. 
S.  McOotoan  SimJtiTU,  for  petitioner. 

MoIVBH,  C.  J.  Upon  hearing  the  testimony  and 
argnment  In  tlw  motion  to  admit  Dennis  Draher, 
the  defendaot  in  tho  abore-stated  case,  to  bail,  and 
npon  dne  consideration  thereof,  now,  on  motion 
of  S.  HcO.  Slmklns,  defendant's  attorney,  ordered, 
that  the  said  defendant  be  admitted  to  bail  upon 
bis  entering  Into  reoc^nlzanoe  In  the  sum  of  tlioOO, 
befoi»the  cleric  of  the  court  for  Edgefield  oonn- 
ty,  state  of  Sonth  Carolina,  conditioned  for  his  ap- 
pearanoB  at  the  ensuing  lurch  term  of  the  court 
of  general  sessions  for  the  oonoty  of  Edgefield, 
said  state,  to  answer  to  any  bill  of  Indictment  to 
be  preferred  agidnst  him  then  and  there,  and  not 
to  deMot  benoa  without  the  leave  of  the  court; 
farther  ordered,  that  there  sball  not  be  less  than 
two  nor  more  than  five  sureties  upon  the  said 
recogniaanoe,  good  and  suCDclent,  to  be  approved 
by  said  dork.  Let  the  affldavtta  used  at  this  hear^ 
ing  be  filed  with  the  dork  of  court  for  Edgefield 
oona^i 

OM  N.  O.  T7» 

BBOWN  r.  BHINBHABT  at  aL 
(Bn^reme  Court  of  North  Oarollna.  ft 

1893.) 

Bmura  AaiDi  Judomekt— lRBBooi.ABifia8— Kx- 
CUSABLB  Neglect. 

1.  An  action  to  enforce  a  mechanic's  lien 
was  on  the  docket  for  the  August  term,  1891, 
but  no  complaint  was  filed  onm  the  Decembejc 
tenn,  1^1,  when  no  further  active  proceedings 
were  had.  At  the  March  term,  1892,  It  was  put 
on  the  calendar  for  trial.  When  the  case  was 
reached,  an  amended  complaint  was  filed,  and 
certain  issues  submitted  to  the  Jqit.  There  was 
no  appearance  by  defendant  Juagment  br  dfr 
fault  and  Inquiry  was  not  had,  but  final  judg* 
ment  was  entered  on  the  findings  at  March 
term,  1802.  Held,  that  as  the  complaint  waa. 
amended  at  the  March  term,  1802,  that  was 
practlcallr  the  return  term,  and  under  Code,  | 
886,  providing  that  in  actions  other  than  for 
the  breach  of  a  oontraot  for  the  payment  of 
money,  "when  defendant  shall  fail  to  answer, 
•  «  «  judgment 'by,  default  and  inquln  may 
be  had  at  the  return  term,  and  inquiry  snail  ba 
executed  at  the  next  succeeding  term,"  It  was 
irregular  to  sabmlt  the  case  to  the  jury  at  the 
March  term,  1892,  without  Judgment  by  default, 
and  t0  enter  a  judgment  on  the  verdict. 

2.  Code,  i  274  providing  that  the  judge 
may,  in  liis  discretion,  relieve  a  party  fiom  a 
judgment  taken  a^nst  him  through  his  excoa- 
able  nei^ect,  doea  not  aimlr  whore  a  judgment 
waa  rendered  on  a  verdict,  and  it  Is  error  to 
aet  aside  a  verdict  and  Judgment  on  that  gronnd. 
Flowers  v.  Alford,  16  8.  B.  Bap.  810,  UX  N. 
O.  — f  follawed. 

Appeal  from  aaperlor  eonrt,  Baocombe 
county:  Btnum,  Jndfre. 

Action  by  J.  C.  Brown  aKalnst  L.  F. 
Bblnebtirt  and  B.  T.  Rttlnebart,  copart- 
ners as  Bhinebart  Bros.,  and  W.  L.  Walker, 
to  enforce  a  Hen  against  the  real  property 
of  defendant  Walker,  and  lor  a  peraonal 
ludsment  against  all  defendants.  From 
an  order  denylug  a  motion  tovaratea 
JadKB^t  and  verdict,  defendanfi  Walker 
and  plalnUS  appeaL  Buversed. 


The  plalntllT  seeks.  In  this  action,  to  en- 
force a  lien  against  the  real  property  of 
the  defendant  W.  L.  Walker,  and  alau  to 
recover  a  personal  Jndgment  against  blm 
and  hto  codefendants.  Snmmons  In  the 
action  was  Isstied  the  2lBt  of  July, 1891,  re- 
turnable to  the  Aaguiit  term,  1891,  of  the 
superior  coart  of  Baneombe  county,  and 
was  served  on  all  the  defendants  on  tbe 
8d  day  of  August,— more  tbau  10  days 
prior  to  said  AogQst  term.  Tbe  som- 
mona  was  duly  retqmed,  and  the  case 
stood  upon  the  aommonB  docket  ol  said 
term,  but  no  complaint  was  filed  during 
said  term.  At  tbe  next  (December)  term 
ot  the  court  the  plaintiff  filed  his  cum- 

elalnt,  but  took  no  further  acttoo.  At 
[arch  term,  1892,  the  plaintiff  caused  tbe 
case  to  be  put  upon  the  regular  calendar 
of  civil  issues  for  trial,  and,  when  It  was 
reached,  certain  lasuea  were'  snbmltted  to 
a  Jury,  which  they  answered.  The  plain- 
tiff complains  as  a  subcontractor  for  tbe 
reasonable  worth  of  certuln  labor  done 
for,  and  materials  furnished  to.  the  de- 
fendants Rblnebart  Bros.,  who  were  the 
defendant  Walker's  contractors  to  build 
blm  a  house.  Tbe  amended  complaint, 
which  was  never  verified,  alleges  that  de- 
fendant Walker  agreed  to  pay  tbe  plain- 
tiff whatever  sum  might  be  found  to  be 
due  him  from  Rtainehart  Bros.  Tbere 
was  never  a  Judgment  by  default  and  In- 
quiry entered  in  tbe  case,  but  final  Judg- 
ment was  entered  upon  the  findings  of  the 
Jury  at  March  term,  1892.  Tbe  defendant 
Walker  moved  the  court,  at  Aogiut  term, 
1802,  to  set  aside  .the  Judgment  and  ver- 
dict ur  flndlttga  of  tbe  Jury  upon  the 
ground  that  the  same  were  Irr^ulur. 
against  tbe  conrse  and  practice  of  the 
court,  and  contrary  to  positive  provi- 
sions of  law.  Before  the  Jury  were  im- 
paneled, the  plaintiff  asked  and  obtained 
leave  ot  tbe  court  to  amend  his  complaint 
In  a  material  part.  He  filed  l^le  amended 
complaint  without  verification.  HIm  hon- 
or ruled  that  tbe  trial  Jndgment  and  ver* 
diet  were  regular,  and  refused  to  vacate 
and  set  tbem  aside  fur  Irregularities; 
holding  that  there  were  uo  Irregularities, 
and  that  section  386  of  tbe  Code  did  not 
apply  to  Judgments  by  default  rendered 
at  a  term  subsequent  to  the  return  term  ot 
tbe  action.  The  defendant  Walker  except- 
ed to  these  rulings,  and  appealed  from 
tbe  jndgment  rendered. 

H.  B.  Carter,  for  plaintiff.  J.  H.  Merri- 
moa  and  W.  IF.  Jones,  tor  defendant 
Walkar. 

MacBar,  J.  We  cannot  agree  In  the 
conclusion  reached  by  his  honor.  It  doea 
not  seem  to  have  been  contended  by  the 
plaintiff  that  he  was  entitled  to  judgment 
final  by  default  under  section  886  ol  the 
Code,  as  the  action  was  not  brought  upon 
a  "breach  of  an  express  or  Implied  con- 
tract to  pay  absolutely,  or  upon  a  con- 
tlugency,  a  sum  or  sums  nt  money  fixed 
by  the  terms  of  the  contract,  or  capable 
of  being  ascertained  therefrom  by  compo- 
tatlon."  Therefore  It  Is  not  a  matter  ot 
moment  whether  the  complaint  was  veri- 
fied or  not.  It  la  well  established,  taow< 
ever,  that  a  material  amendment,  unverl- 
fled,  to  a  verified  complaint,  renders  It 
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necessary  to  treat  the  complaint  as  un- 
Terlfled;  and  as  tblsameudnient  was  ma- 
terial, at  least  as  far  as  defendant  Walker 
was  coneemed,  tlie  complaint  was  filed 
as  to  Mm  Jnst  before  the  Ibbuar  were  sab- 
mitted  to  the  Jury.  Rankin  t.  Allison,  64 
N.  C.  678:  Bank  v.  Frankford.Pbll.  (N.  C.) 
199.  Seetlun  386  ot  the  Cade  provides :  "  In 
all  other  actiuns.  except  those  mentioned 
In  the  precedlnff  eectluD,  when  the  defend- 
ant  shall  tall  to  answer,  and  upon  a  like 
proof,  Jadsment  by  defaalt  and  Inquiry 
may  be  had  at  the  return  terat,  and  In- 
qairy  ehail  be  executed  at  the  next  suc- 
ceeding term."  The  return  term  was  that 
held  In  Aufcust,  1891.  It  the  complaint 
had  been  8led  according  to  the  proTlslons 
of  section  206  of  the  Code,  on  or  before  the 
third  day  of  the  term,  and  the  defendant 
bad  failed  to  appearand  demur  or  answer 
at  the  same  term,  the  plaintiff  mlffbt  ha  ve 
bad  Judgment  by  defaalt.  Section  207. 
But  where  the  complaint  Ih  filed  after  the 
return  term  it  stands  on  the  file  during 
the  first  three  days  of  the  next  succeeding 
term,  and  judgment  by  default  for  want 
of  an  answer  at  that  term  may  be  ren- 
dered; and,  if  Judgment  la  not  rendered  at 
the  term  last  named,  and  there  ts  no  an- 
swer filed  at  the  next  term  thereafter. 
Judgment  may  then  be  taken  by  default. 
Roberts  t.  Allman,  106  C.  S9J,  11  S.  E. 
Rep.  434.  The  plaintiff,  therefore,  was  en- 
titled to  Judgment  by  default  at  March 
term,  18B3,  upon  the  complaint  filed  at  the 
previous  term.  But  the  complaint  was 
amended  at  March  term,  1802.  when  the 
cane  was  reached  upon  the  calendar.  It 
does  not  appear  whether  this  was  within 
the  first  three  days  ot  the  term  or  not.  If 
It  were,  the  deteadants  were  entitled  to 
the  balance  of  the  term  to  file  their  an- 
swer, and.  If  no  demurrer  or  answer  were 
filed,  the  plaintiff  would  hare  been  enti- 
tled to  Judgment  by  default.  It  la  evident 
that  this  Judgment  could  not  have  been 
rendered  until  Just  before  the  adjourn- 
ment for  the  term.  We  think  tbecaae  was 
properly  placed  upon  thecIvIl-lssQedncket. 
although  no  Issues  had  been  Joined,  for 
not  only  Issues  of  fact  Joined  upon  the 
pleadings,  but  also  all  other  matters  for 
bearing  beforethe  Judge  at  a  regular  t^rm 
of  tbe  court,  are  to  be  put  opon  tbia  dock- 
et. Code,  8  88,  pur.  8;  Walton  v.  McKes- 
son, 101  N.  C.  428,  7  S.  E.  Rep.  066.  The 
complaint  having  been  amended  at  March 
term.  1892,  the  defendant  was  entitled  to 
answer.  For  all  practical  purposes  the 
term  at  which  the  complaint  Is  filed  be- 
fore tbe  tblrd  day  thereof  Is  the  retnm 
term,  (Roberts  v.  Allman,  supra;)  and 
while  It  Is  true  that  the  refusal  of  tbe 
Judge  to  allow  an  answer  to  be  filed  at 
the  trial  term  Is  a  matter  ot  dleirretlon, 
and  not  reviewable,  (Reeue  v.  Jones,  84  N. 
C.  597,}  this-  was  not  the  trial  terra,  be- 
cauae  the  amended  complaint  had  Just 
been  filed.  We  of  coarse  are  r^rrlng  to 
■neb  amendmeota  as  that  which  was 
made  in  this  case,  and  not  to  amend- 
ments where  the  opposing  party  baa  not 
been  misled  by  a  defect  In  the  pleadings, 
In  wblch  case  an  amendment  can  be  al- 
lowed during  the  trial,  or  even  after  ver- 
dict. Oarrett  v.  Trotter,  66  N.  C.  480; 
Code,  I  978.    Defendant   Walker  then 


ought  to  have  been  permitted  to  answer 
at  March  term,  1892,  and  If  answer  was 
not  filed  before  the  adjoornment,  in  case 
the  amended  complaint  was  filed  before 
the  close  of  the  third  day  of  tbe  term,  the 
plaintiff  would  have  been  entitled  to  a 
judgment  by  default  and  Inquiry,  under 
section  886.  We  nowhere  find  that  the  In- 
quiry may  be  executed  at  the  same  term 
as  that  at  which  the  Judgment  by  default 
was  rendered,  nnlesa  it  is  expressly  al- 
lowed to  be  done  by  statute.  An  Irregu- 
lar Judgment  Is  one  rendered  contrary  to 
the  course  and  practice  of  the  court,  and 
may  be  set  aside  at  any  reasonable  time. 
The  submission  of  tbe  case  to  tbe  Jury 
without  Judgment  by  default,  and  at  tbe 
same  term  at  which  such  Judgment  might 
have  been  rendered.  If  the  def&ndant  bad 
not  been  entitled  to  answer,  was  not  ac- 
cording to  tbe  course  and  practice  of  the 
court,  and  was  Irregular,  and  ft  was  error 
to  have  held  that  the  trial,  verdict,  and 
Judgment  were  re^nlar.  They  ought  to 
have  been  set  aside  as  to  the  defendant 
Walker,  and  the  shld  defendant  allowed 
to  answer.  Defendants  Rhinehart  did  not 
appeal.  Kror  in  defendant  Walker's  ap- 


m  PLAiimrF'i  afpui.. 

HaoBas,  J.  Whatever  may  bare  been 

the  former  rulings  upon  the  power  of  the 
Judge  to  st9t  aside  Judgments  under  section 
274  of  the  Code,  we  must  consider  It.set- 
tled  by  the  declsionti  in  Beck  v.Bellamy,98 
N.  C.  129,  and  Clemmons  v.  Field,  99  N.  0. 
400,  8  S.  K.  Rep.  790,  followed  at  last  term 
In  the  case  of  flowers  v.  Altord,  111  N.  C. 
— ,  16  B.  S.  Rep.  819,  that,  where  tbe  Jndg^ 
ment  was  rendered  upon  a  verdict,  the 
motion  will  be  denied,  and  that  therefore 
It  was  error  In  his  honor  to  have  set 
aside  tbe  verdict  and  Judgment  for  ex- 
cusable n^Iect;  but  as  the  same  result 
will  be  reached,  and  the  verdict  and  Judg- 
ment be  set  aside  as  Irregular,  the  app^ 
lant  will  not  recover  his  costs  upon  tbe 
Appeal.  It  la  so  ordered.  Brror. 

(112  N.  a  «8) 
HcNBILL  at  aL  V.  H^BTDB  et  aL 
(8«vr«ne  Conrt  of  NorCh  OaroGML  fi; 

1888.) 

DSCBABBD  BOBBTT— SUUJBCTIKO  LaBD  TO  DSBT— 

Flbaui  KO— Parti  Bs. 

1.  An  action  to  subject  the  real  estate  of  a 
deceased  surety  on  a  snardiaD's  bond  to  the 
debt  of  aach  ^aardlaD  may  be  maintained  with* 
out  first  obtaining  a  Jaagment  on  the  bond, 
when  the  damaxea  arlslnK  from  the  breach  of 
SDch  bond  are  alleged  in  the  complaint,  and  ad- 
mitted by  the  demurrer,  WilUamR  v.  McNair, 
4  S.  E.  Rep.  IBl,  133,  98  N.  O.  332,  diatia. 
KHlBhed. 

2.  In  such  case  plaintiff  may  sne  in  her  own 
name,  and  the  joinder  of  the  state  Is  a  mere 
matter  of  anrplnsa^,  and  not  a  misjoinder 
different  cansee  ot  action. 

3.  Where  the  petitim  In  such  case  merely 
alleges  that  tbe  penonal  estate  of  the  dec^sed 
surety  "is  wholly  Insufficient  to  pay  his  (dece- 
dent's) debts,  and  the  costs  and  charges  of  ad- 
ministration," it  is  demurrable,  as  not  comply- 
hig  with  Code,  f  1437,  which  remdres  the  peti- 
tkm  to  set  forth  **tbe  value  of  i&  personal  «•• 
tate,  and  the  sppUcatkm  thexwtf.** 

Appeal  from  superior  court,  Bobeaon 
county;  WunTon,  Judge. 


Digitized  by 


Google 


B42 


S0UTHEA8TEBN  BEFORTEB,  Vol.  16. 


Action  by  T.  A.  McNeill  and  otbera 
against  D.  D.  Ucltryde  and  others  to 
eharire  tbe  real  estate  of  A.  S.  McKoy,  de- 
ceased, liable  for  the  Indebtedneus  doe  to 
them  trotn  their  firuardlan,  on  wboae  bond 
said  McKof  was  surety.  Defendants  In- 
terposed a  demurrer,  wbleta  waa'oTer- 
rnled,  and  defendants  appeaL  Demurrer 
sustained. 

Tbe  complaint  Isaslollows:  "Theplain- 
titrs,  complalnlDK  of  the  detendants,  al- 
'ege:  (1)  That  one  J.  F.  Hudxes  was 
duly  appointed  and  qualified  as  goardlan 
to  tlie  minor  belrs  of  William  T.  Smitb, 
deceased,  tIs.  Julia  J.,  Walter  J.,  J.  Law- 
rence,  Mary  L.,  8arah  G.,  Caroline  E.,  and 
Alice  Hunter,  before  tbe  court  of  pleas 
and  qnarter  sesslous  of  Cumberland  coun- 
ty, N.  C,  at  Jnue  term,  1855,  held  In  aud 
(or  said  county,  and  gave  bond  at  tbe 
same  time  in  tbe  penal  sum  of  f50,000, 
with  one  A.  S.  McKoy  and  Henry  Elliott 
as  sureties  thereon,  a  copy  of  which  bund 
la  hereto  attached  and  marked  *  Exhibit 
A/  aud  made  a  part  of  this  allegation  of 
tbls  complaint.  (2)  That  on  the  29th  day 
of  May,  1878,  a  proceeding  by  tbe  plaintiff 
and  others,  wards  of  the  said  J.  P. 
Hodges,  was  begun  before  tbe  clerk  of  the 
court  of  Cumberland  county  fur  a  final  ac- 
count and  settlement  of  tbe  estate,  rents, 
and  profits  In  the  hands  of  said  guardian 
of  said  minors,  in  which  such  proceedings 
were  bad  as  that  at  May  term,  1870,  of  tbe 
superior  court  of  Cumberland  connty, 
Judgment  was  rendered  In  favor  of  tbe 
plaintlCTs  T.  A.  McNeill  and  wife,  Caroline 
E.  McNeill,  against  tbe  said  J.  P.  Hodges, 
for  tbe  earn  of  91.894.66,  with  Interest  on 
tbe  same  from  the  29tb  day  of  May,  1878, 
and  for  costs,  as  will  more  fully  appear 
by  reference  to  said  Judgment,  a  copy  of 
wblcb  la  hereto  attached,  and  marked 
*  Exhibit  B,*  and  made  part  of  tbls  allega- 
tion of  the  complaint;  and  that  no  part  of 
said  Judgment  ban  ever  been  paid.  (31 
That  tbe  said  J.  P.  Hodges  Is  Insolvent.  (4) 
That  plaintiff  Caroline  B.  McNeill  attained 
her  majority  on  February  8,  1871.  (5) 
That  plaintiff  Caroline  E.  MuNefll  Inter- 
married with  her  coplalntift  T.  A.  McNeill 
on  the  24th  October,  1877.  (6)  That  A.  8. 
McKoy,  surety  as  aforesaid,  died  intes- 
tate in  tbe  state  of  Alabama  In  tbe  year 
of  IsisS  or  1866,  as  plaintiffs  believe,  leav- 
ing, him  sarvlving.  as  bis  beirs  at  law,  the 
dmndanta  Fannie  McBry de,  who  Inters 
married  with  her  eodefendant  D.  D.  Me- 
Bryde  before  the  commencement  of  this 
action;  Malcolm  McKoy,  who  Intermar- 
ried with  bis  eodefendant  Minnie  McKoy 
before  tbe  commencement  of  this  action: 
Margaret  McDowell,  who  Intermarried 
with  her  eodefendant  Cbarles  McDowell 
before  tbe  commencement  of  this  action ; 
and  tbe  otber  d^ndant,  Jennie  McDow* 
ell,  who  Intermarried  witb  — McDow- 
ell,  who  died  before  the  commencement  of 
thlsaction.  (7)  Thatthesald  A.S.McKoy, 
surety  as  atoresnld,  died  seised  and  pos- 
sessed of  the  following  described  real  es- 
tate and  premises  situate  In  tbe  connty  of 
Robeson  anil  state  of  North  Carolina,  to 
wit:  A  certain  tract  or  parcel  of  land  on 
tbe  east  side  of  Shoe  Heel,  bounded  as  fol- 
lows: Beginning  at  a  stake  by  a  post  oak 
In  tha  edge  ut  the  road,  said  Hugbee'  cor- 


ner, and  mos  with  his  line  north,  75  west, 
47  chains  and  60  links,  to  a  stake  by  two 
pines  on  tbe  west  side  of  Mclican's  Mill 
branch,  bis  other  corner;  thence  south  3S 
chains  to  a  large  pine  by  two  plneu.  tbe 
beginning  corner  of  u  two  hundred  acre 
survey  granted  to  Jobn  Moore;  thence 
with  and  beyond  tbe  first  line  of  that  sur- 
vey east  36  chains  and  50 links  to  tbe  road: 
thence  along  the  road  to  the  beginning, — 
containing  one  hundred  and  forty-one 
acres;  and  one  otber  tract,  lying  and  be- 
ing In  the  said  county,  situated  on  tbe 
Jiortheast  side  of  Shoe  Heelswamp,  on  Mc- 
Lean's Mill  braach,  beginning  at  a  pop- 
lar by  three  pines  In  the  west  edge  of  tbe 
branch.  In  the  county  line.,  and  runs  wItb 
tbe  county  line  Dortb,  M  east,  7  chains,  to 
a  stake;  then  with  Patterson's  line  doe 
east  6U  chains  to  a  stake  by  a  small  pine; 
then  south,  21  east,  15  chains,  to  a  stake 
by  two  small  plues  on  tbe  side  of  the 
road;  then  southwardly  along  tbe  road 
20  chains  to  a  stake  by  a  p«>8t  oak; 
then  north,  75  west.  47  chalna  andSO  llnka, 
to  a  stake  by  two  pines  on  tbe  west  side 
of  tbe  Mill  branch;  then  north,  10  west, 
Iti  chains  to  tbe  beginning, — containing 
one  hundred  and  fifty  acres,  aa  nialntlffs 
are  informed  and  believe.  (8)  That  on  the 
i4tb  day  .of  March,  1879,  an  order  or  de- 
tOTniinatioD  of  the  clerk  of  the  aaperlor 
court  of  SobesoD  county,  state  of  North 
Carolina,  was  duly  made,  appointing 
John  McNair  admluistrntur  of  tlie  goods 
and  chattels,  rights  and  credits,  of  tbe 
said  A.  8.  McKoy,  deceased,  who  imme- 
diately gave  bond,  duly,  and  entered 
upon  tbe  duties  of  bis  said  office.  (9) 
Thatthesald  Jobn  McNalr  died  on  tbe 
16tb  day  of  July,  1890.  without  haTing 
completed  tbe  administration  of  tbe  ee- 
tateof  the  said  A.  H.  McKoy.  deceased. 
(10)  That  on  the  17th  day  of  November, 
1890;  an  order  or  determioatlun  of  tbe 
clerk  of  the  superior  court  of  Rubeson 
connty,  state  of  North  Carolina,  was  duly 
made,  appointing  defendant  J.  D.  Carrie 
administrator  d.b.  n,  of  tbe  estate  of  said 
A.  S.  McKoy,  deceased,  who  duly  qoall- 
fled  and  entered  upon  thedutiesof  bis  said 
office,  and  Is  now  administrator  upon 
said  estate.  (11)  Tbat  the  personal  estate 
of  the  said  A.  S.  McKoy  Is  wholly  Insuffi- 
cient to  pay  bis  debts,  and  tbe  costs  and 
charges  of  administration.  (12)  Tbat  tbe 
condition  of  tbe  aforesaid  gnardian  bond 
was  brokm,  In  this:  tIi.  tbat  the  said  Jos. 
P.  Hodges,  guardian  as  aforesaid,  when 
the  plalntirr  Caroline  E.  McNeill  arrived  at 
her  majority,  did  not  render  a  plain  and 
true  account  of  said  guardianship,  as 
required  by  law,  and  did  not  deliver  up. 
pay  to,  or  possess  the  said  'Caroline  E. 
McNeill  of,  all  such  estate  as  she  ought  to 
have  been  possessed  of,  and  the  profits 
arising  therefrom.  (18)  Tbat  tbe  dam- 
ages arising  from  the  breach  and  breaches 
of  said  bund  amount  to  91,694.66.  with  in- 
terest on  said  amount  from  tbe  29th  day 
of  May,  1878,  and  costs,  the  amount  of 
the  Judgment  obtained  by  tbe  said  T.  A. 
McNeill  and  wife,  Caroline  £.  McNeill,  as 
set  out  In  other  allegations  of  this  com- 
plaint. (14)  That  thedefendant  J.  D.  Car- 
rie, administrator  as  aforesaid,  failed  and 
lelused,  and  still  falls  and  refosss*  to  ap- 
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ply  for  an  order  to  sell  the  said  lands  tor 
asitpts  for  the  payment  of  debts  due  by 
bis  Intestate,  and  the  coats  and  charges 
of  adtalnlstratlon,  as  was.  and  now  Is, 
his  duty  to  do.  Wherefore,  plaintiffs 
pray:  (1)  That  an  account  may  be 
taken  ol  what  Is  due  plalntlHa  in  respect 
toaaid  debt  due  by  Judgment  as  aforesaid, 
and  that  the  foUowlnec  further  accounts 
and  Inquiries  may  be  taken  and  made,  viz. 
(2)  An  Inquiry  as  to  what  real  estate 
the  Intestate  was  seised  of  at  the  time  of  his 
death.  (8)  That  thereal  estateol  the  said 
intestate,  or  a  sndlclent  part  thereof,  may 
be  sold  under  the  order  of  this  court  to 
pay  the  debts  of  intestate  remainlns  due 
and  unpaid ;  an  account  of  the  proceeds, 
rents,  and  profits  of  said  real  estate  com- 
ing Into  the  hands  uf  the  defendants,  or 
any  of  them.  (4)  Fur  costs,  and  for  such 
other  and  further  relief  as  to  the  court 
may  seem  Just  and  proper." 

To  this complalutdefendants filed  tbefol- 
lowlDg  demurrer:  "(DTbat  there  Is  a 
misjoinder  of  causes  of  action.  In  that  T. 
A.  McNeill  and  wife.  Caroline  E..  In  behalf 
of  themselves  and  ail  other  creditors  of 
the  estate  of  A.  S.  McKoy,  are  Joined  with 
state  ex  rel.  T.  A.  McNeill  and  wile,  Caro> 
line  E.  McNeil},  as  plaintiffs.  (2)  For  that 
the  complaint  fails  to  state  a  cause  ol  ac- 
tion in  favor  of  T,  A.  McNeill  and  wife  and 
other  ereditora  of  A.  8.  McKoy,  and 
MKBlost  defendants.  (S)  For  that  it  does 
not  appear  from  complaint  that  plain  tlfls 
have  Instituted  any  action  on  said  bond, 
ascertained  amount  of  damasee  lucurred 
by  breach  of  same,  and  caused  Judgment 
therefor  to  be  entered.  (4)  That  the  com- 
plaint fails  to  show  (a)  what  amount  or 
amonntu  ot  assets,  U  any,  went  Into  the 
bHDds  of  John  McNalr.  former  adminis- 
trator, and  the  disposition  of  the  same; 
(b)  the  amounc  of  debts  outstanding 
against  estate  of  A.  S.  McKoy;  (c)  the 
value  of  the  present  estate  of  said  McKoy, 
or  the  ages  and  residences  of  the  heirs  at 
law  of  said  McKoy.  That  this  action 
maj  be  dismissed  at  costs  ot  plalotltts.  ** 

Rowimad  A  McLean  and  N.  W,  Rajr,  for 
appellante.    T,  A.  McStUl,  tor  appel- 


Bbbpbrrd,  C.  J.  The  objection  that  the 
plaintiff  Caroline  McNeill  cannot  subject 
the  land  of  the  Intestate  until  a  Judgment 
has  been  obtained  upon  the  guardian 
bond  eiecuted  by  him  assurety  would  sei>m 
to  be  sustained  by  the  case  ot  Williams 
T.  McNair.  98  N.  C.  882.  4  S.  E.  Rpp.  181, 
133.  But  as  the  amount  of  damages  aris- 
ing from  a  breach  of  the  bond  is  alleged 
in  the  complaint,  and  admitted  by  the  de- 
murrer, the  present  case  does  not  come 
within  the  reason  of  that  decision,  and  the 
point  is  therefore  untenable. 

The  amount  of  damas^,  then,  being  ad- 
mitted,the  plaintiff  can  maintain  the  pres- 
ent proceeding  In  her  own  name,  and  the 
Joinder  ot  the  state  Is  a  mere  matter  of 
sarplnsage,  and  not  a  misjoinder  of  differ- 
ent causes  of  action.   Being  entitled  to 

Eroceed  against  the  land,  she  could  do  so 
y  A  ptweedlng  In  the  nature  of  a  credit' 
utm*  bill,  and  the   objection  upon  this 
ground  la  aleo  wlttadnt  merit. 
We  tbiDk,  taoweTer,  that  the  petition  la 


deficient,  in  that  it  does  not  comply  ^ith 
section  1437  of  the- Code,  which  requires 
that  it  shall  set  forth  "the  value  of  the 
personal  estate,  and  the  application  there- 
of." It  simply  states  that  the  personal 
estate  "Is  wholly  Inaufilclent  to  pay  bis 
[intestate's]  debts,  and  the  costs  and 
charges  of  administration."  The  purpose 
of  the  statute  in  requiring  the  particu- 
lars therein  mentioned  to  be  stated  In  Ihs 
petition  was  to  enable  the  court  to  see 
whether  a  sale  was  necessary,  but  the 
present  allegatlou  wholly  fails  to  give 
any  snch  Information.  It  is  important 
that  the  requirements  of  the  statute 
should  be  observed,  and  we  must  sustain 
the  demurrer  upon  this  ground.  Sbleide 
V.  McDowell,  8S  N.  C.  187.  In  other  re- 
spects the  rulings  betowareafflrmed.  The 
plalntltf  may  apply  for  leave  to  amend  In 
the  superior  court.  The.  costs  of  this  ap- 
peal will  be  equally  divided.  Code,  S  627. 
Modified. 


(US  N.  C.  681) 

WOLF  at  al.  v.  ARTHUR 
OSvvreme  Court  of  North  OazoUna.   Feb.  9l 
1898.) 

Opinion  Etidbxce— CoNCLTTsiom  ot  Law. 
X.  On  an  Imoo  as  to  whether  or  cot  a  pep- 
son  executed  a  deed  Id  good  faith,  a  question 
asked  of  a  witness  who  was  a  party  to  such 
deed  if  the  trade  between  himself  and  such  pep- 
■on  was  a  bona  fide  transactioiL  Is  Incompetent, 
as  calling  for  a&  (vtailon  of  the  witness,  aiid  not 
for  facts. 

2.  Such  question  la  further  incompetent  sa 
aakioff  the  witness  to  state  a  conclusion  at  law. 

Appeal  from  enpeilar  court.  Swain  coun- 
ty; Btnuu,  Judge. 

Motion  by  J.  W.  L.  Arthur  to  vacate  an 
order  of  arrest  heard  upon  the  sobmlsalon 
of  an  Issue  of  fraud,  raised  In  an  action  by 
W.  E.  Wolf  &  Cu.  against  Arthur.  The  mo- 
tion was  vacated,  and  plalntlfl  appeals. 
Reversed. 

'  The  following  issue  was  prepared  by  the 
court,  and  submitted  to  the  Jury,  to  wit: 
"Did  th«  defendant,  J.  W.  L.  Arthur,  dis- 
pose of  his  property  to  Collins  and  Allison 
with  an  Intent  to  delraud  bis  creditors?" 
Counsel  for  defendant,  Arthur,  proposed 
to  ask  the  wltnesH  Collins  "  whether  the 
trade  between  witness  and  Arthur  was  a 
bona  Ode  tr&nitaction,  to  which  question 
the  plaintiffs  objected  (1)  because  It  waa 
aslilng  the  witness  to  state  a  concloaion 
uf  law;  (2)  it  waa  asking  the  witness  to 
state  an  opinion,  and  not  tacts.  Counsel 
for  defendant  proposed  to  ask  the  same 
question  of  the  witness  Allison,  and  to  this 
question  the  plalntlfis  Interposed  the  same 
objectlun,  and  upon  the  same  grounds, 
both  of  which  objections  were  overruled, 
to  which  the  plalDtitTs  excepted;  and  the 
said  wltnesaea  were  allowed  to  testily  that 
said  transaction  was  boati  fltfe,  and  with- 
out fraud. 
Fry  A  Newby*  tor  appellant. 

AvBRT.  J.  No  question  Is  competent 
which  puts  the  witness,  in  giving  an  an- 
swer to  It,  in  the  place  uf  the  Jury,  and  sub- 
atltutsa  bis  opinion  for  theirs,  or  offers  his 
opinion  lor  their  adoption,  upon  a  mat- 
ter involved  in  the  laanea,  or  apon  some 
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qnestlon  of  lact  to  be  passed  apon  by  ttaem 

SrellmlDary  to  a  flndlns  apoo  an  Issae. 
est.  Et.  (612.  Tbe  Inquiry  to  whlub  the 
atttJotloD  of  tbe  Jory  was  botna  directed 
was  wbetber  a  doed  was  execatra  in  flfood 
faltb  b.v  Arthar,  tbe  defendant,  to  tbe  wit- 
ness and  one  Allison,  or  wltb  Intent  tu 
hloder,  delay,  or  detraad  bis  creditors. 
As  to  a  question  of  tact,  tbe  intent  of  Ar- 
tbnr  was  actually  known  only  by  hlmselt, 
and  tbe  Jury  could  not  form  an  oploioo  as 
to  bifl  boaa  tidea,  except  upon  bis  direct 
denial  or  admission,  or  upon  circu  mstances 
related  by  ottaer  witnesses  tending  tosbow 
hla  intent.  Tbe  witness  Collins  was  com- 
petent to  sbow  bis  own  good  faith,  and 
to  negatire  tbe  expression  to  himself  of  a 

gnrpose,  on  tbe  part  of  Arthur,  to  defraud 
Is  creditors,  ur  to  prove  any  circumstance 
calculated  to  throw  light  upon  the  Intent 
of  Arthur.  When.  bowerer»  tbe  qnestlon 
was  so  framed  tbat  Collins  was  left  at  lib- 
erty to  declare  that  Artbur  acted  in  good 
faith,  be  stated— what  he  could  not  know 
—what  must  have  been  his  opinion  either 
as  a  fact,  or  upon  the  law  arising  on  the 
facts.  The  presldins  Judge  wonid  not 
have  been  warranted  In  stating  to  the 
Jury  what  his  conclusions  of  law  and  fact 
were,  and  the  witness  could  not  be  per^ 
mltted  to  give  bis  opinion  as  to  tbe  exist- 
ence or  absence  of  a  fraudulent  purpose, 
wblcb  opinion  must  have  been  toonded 
upon  tbe  testimony  of  other  witnesses,  or 
hlsown  knowledgeofcircnmstanceB  which 
he  was  at  liberty,  in  responso  to  proper 
questions, tu  impart  to  thejury.  Ofcourse 
be  could  not  be  aUowed,  in  the  face  of  ob< 
Jeetlon,  first  to  usnrp  tbe  province  of  tbe 
Jnry,  and  find  the  facts,  and  then  tbe  office 
of  the  Jndge.and  give  an  opinion  upon  the 
law  arising  on  his  own  findings.  Since  we 
are  of  opinion  that  there  was  error  In  ad- 
mitting the  testimony  to  which  oDjection 
was  made,  it  is  not  necessary  to  pass  upon 
tbe  other  mulgnments  o(  error,  and,  upon 
tbe  record  aent  up,  we  might  fail  Into  er- 
ror In  doing  ao;  but  tbe  attention  of  the 
parties  may  wltb  propriety  be  called  to 
tbe  probable  bearing  of  tbe  oplntons  In 
Beasley  v.  Bray,  98  N.  C.  S66,  3  S.  E.  Rep. 
407,  and  In  Barber  v.Bnffalne,  111  N.C. — , 
16  S.  E.  Bep.  386.  Upon  tbe  right  of  a 
debtor  to  assign  or  sdl  his  goods  after  ex- 
ecution has  been  lasnad  on  a  docketed 
Judgment.  For  error  in  tbe  admission  of 
tbe  tentimony  menttoned,  there  mnat  be  a 
new  trial. 


(lUN.  a  ht) 

BBOWN  «t  al.  V.  DAYIB. 

<Sopreme  Oovrt  of  North  Candlna.    Febu  9^ 

1893.) 

MaMSATI  AHV  PbOOSIDINOB  BblOW  —  CONSTRUO- 
TICK. 

On  a  former  appesl  from  a  Judgment 
that  plalntiffl  recover  dama^*  for  rents  in  land 
daring  Iti  datenticHi,  subject  to  a  credit  for  inn 

Kavementi  made  by  defendants,  the  same  to 
ascertained  1»r  a  Jury  for  betterments,  the 
Judgment  waa  affirmed,  with  the  modification 
that  the  Jury  should  make  a  fair  allowance  out 
at  the  damages  for  improTementa  of  a  perma- 
nent character.  On  remand,  plaintiffs  dalmed 
that  an  allowance  for  permanent  improrements 
eould  not  be  made,  because  the  opinion  stated 
that,  "when  the  Jo^  eome  to  Inquire  into 


plalntUTs  damages  fW  Qw  detention  tber  ahould 
make  a  fair  allowance  oat  of  tlie  aame  for  value 
of  permanent  improTements,"  and  in  this  case 
the  damages  for  aetehtlcm  had  already  been  a» 
■eased.  HM,  that  the  language  quoted  waa 
general,  applying  to  all  caaea  of  the  kind,  and 
waa  not  fntanded  to  cut  off  defendant  fnna 
Us  allowance  because  the  valne  of  rents  had  la 
tills  particular  case  been  abeadr  detwiainad. 

Appeal  from  snperlor  court,  Pasquotank 
county;  Shufobd,  Judge. 

Action  by  S.  E.  Brown  and  othera 
against  John  T.  Davis  to  recover  certain 
land.  From  tbe  Judgment  relnslng  an  al* 
lowance  for  permanent  Improvements, 
defendant  appeals,  tleversed. 

For  prior  report,  see  18  8.  B.  Rep.  708. 

Qrundj  A  Aydlett,  tor  appellant. 

Clark,  J.  When  this  case  was  flrat 
tried,  tbe  court  below,  npon  tbe  findinss 
of  tbe  Jury,  rmdered  Judgment  in  favor  of 
tbe  plalntltto  tbat  they  'recover  the  landa 
described  In  the  pleadlugs,  subject  to  a 
lien  for  $45U,  (purchase  money  paid  by  ie- 
fendant,)  with  Interest,  and  also  recover 
8176,  damages  found  by  the  Jury  for  rents 
during  the  detention,  subject  to  a  credit 
for  valuable  Improvements  placed  npoo 
tbe  land  by  deteudant,  same  to  be  ascer- 
tained by  a  Jnry,  upon  petition  of  defend- 
ant for  betterments  or  permanent  im- 
provements," From  this  Judgment  tbe 
plaintlfls  appealed,  both  because  tbe  Judg- 
ment made  the  purchase  money  (f460)  a 
lieu,  and  because  tbe  Judgment  entertained 
the  petition  for  betterments,  and  directed 
the  Impaneling  of  a  Jury  to  asseas  tbe 
valne  of  the  same.  This  court,  on  the 
bearing,  (108  N.  G.  28.  IS  &  E.  Rep.  70S, 
Shbphrbd,  J.,)  affirmed  tbe  Judgment  be- 
low, but  modified  It  as  to  the  second 
point,  by  saying  that  though  the  defend- 
ant was  not  entitled  to  have  the  value  of 
tbe  Improvements  assessed  as  better- 
ments, strictly  speaking,  still  the  Jury, 
"  when  they  come  to  Inqnlre  into  the plain- 
Ufl's  damages  on  account  of  tbe  use  and 
detention  of  tbe  lands,  will  be  at  liberty, 
and  Indeed  In  duty  bound,  to  make  a  fair 
allowance  out  of  the  same  for  improve- 
ments uf  a  permanent  character,  and  ancta 
as  the  plain tiRe  will  have  tbeactnal  enjoy- 
ment of."  On  the  going  down  of  theoer- 
tiflcttte.  the  plaintiffs  again  InslBted  lu  the 
coort  below  that  an  allowance  for  tlie per- 
manent improvements  could  not  be  in- 
quired into,  not  withstanding  tlie  above 
opinion,  and  although  tbe  question  as  to 
their  value  bad  been  expressly  reserved 
oc  the  former  trial,  and  that  fact  recited 
In  the  jndgment.  This  objection  is  based 
upon  tbe  langoageof  tbeoplnlon :  **  When 
the  Jury  come  to  Inquire  into  plaintllAi* 
damages  for  the  detention,  thcor  should 
make  a  fair  allowance  out  of  the  same  fvr 
valoeof  permanent  Improvements.**  This 
is  sticking  in  the  bark.  Tbe  language  of 
the  court  was  general,  applying  to  all 
cases  of  this  klud  in  which  such  offsets 
could,  and  properly  should,  be  assessed  at 
the  same  time  tbe  rents  are  assessed.  It 
did  not  mean  to  cot  the  d^ndant  oH  in 
this  case  beeaase  tbe  rents  had  been  al- 
ready asaessed.  On  the  contrary,  the 
Judgment  was  affirmed,  and  the  court  ex- 
preesly  held  tbat  this  defendant  was  enti- 
tled to  his  allowance  for  tin  pennanant 
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ImproremcntH.  Ttaeonly  modlflcatlon  wait 
ttiat  BQcb  alldwaDce  aboald  be  made,  not 
on  a  petition  lor  betterments,  but  as  a 
dednctlon  In  asBeasinc  damafcen  (ortbe  de- 
tention of  tbe  land.  In  effect  thia  was  a 
partial  new  trial  as  to  that  tseoe.  directing: 
sneh  allowance  to  be  deducted  by  the  Jury 
In  asseuslngr  tbe  damages.  Inrefnelngto 
submit  the  IsRue,  "What  damages,  U  any, 
have  plaintiffs  suBtalned?"  there  was  er- 
ror. If  the  plaintiffs  prefer  It,  tbe  verdict 
finding  f  176  as  value  of  rents  may  stand, 
and  an  Issue  be  simply  submitted  as  to 
what  deduction  should  be  allowed  there- 
from by  reason  of  tbe  permanent  Improve- 
ments. Error. 

(U2  N.  G.  ST8) 

McMillan  et  al.  v.  BAXLBY  et  nx. 
(Baprane  Gonrt  of  Nprth  Oarollna.  Teb.  0^ 

1883.) 

IbnTeASB— Salb  Undbr  Powbb— Bona.  Fnm— 
BoKSix  or  pROor— FLBADi:sa— EviDBStoK— br- 

BTRCCXIOXS— Pa  RTI BS— APPB  A  L. 

1.  In  an  ar;tIon  by  a  purchaser  at  a  sale  un- 
der a  power  in  a  mortgage  to  recover  the  land 
from  the  mOTtgagor,  an  instruction  that  the  bar- 
den  ia  on  plaintuC  to  show  that  ho  was  not  the 

Eartner  or  agoit  of  tbe  mortgagee  at  the  Bale 
I  properly  reioaed;  an  Instruction  that  the  bur- 
den is  on  him  to  prove  that  the  sale  was  fair 
and  honest  being  all  defuidant  can  ask. 

2.  A  purchase  at  a  sale  under  a  power  In 
a  mortgage  need  cmly  prove  the  fairness  and 
reKQianty  of  the  sale  oy  a  preponderance  of 
the  evidence,  and  an  iastmctlon  requiring  sndi 
proof  "to  the  satiafactlcm  of  th^  Jury"  is  prop- 
ivly  modified. 

8.  Misjoinder  of  parties  plaintiff  must  be 
taken  advantage  of  by  demurrer,  and  not  by 
motimi  to  strike  out  a  party. 

4.  The  misjoinder  of  unnecessary  parties  Is 
mere  surplusage,  and  not  a  fatal  objection. 

5.  Though  plaintiA  are  not  entitled  to  file 
a  Toplr  m  account  of  IacImb,  It  la  In  the  discre- 
tion of  the  presiding  Jndga,  under  Gode,  8  274, 
to  permit  it  to  be  done. 

6.  A  reQuest  to  charge  Is  properly  refused 
wbm  tiiere  Is  nothing  in  the  pleadings  or  evl- 
dwee  imoD  which  to  base  it. 

7.  An  instruction  which  assumes  as  proved 
facte  apon  which  the  evidence  Is  conflicting  la 
pr<verly  refnsed. 

8.  An  exception  to  a  refosal  to  give  an  In- 
Btmction  will  not  be  ocmaidered  where  the 
prater  does  not  appear  In  the  case. 

9.  Parol  evidence  of  the  posting  of  notices 
of  sale  under  a  power  in  a  mortgage  Is  ad- 
nussible  without  the  production  of  ^e  written 
notices  in  an  action  67  the  purchaser  at  such 
sale  to  recover  the  land,  since  the  rule  requir- 
ing the  productiMi  of  tbe  writing  Its^  as  the 
beat  evidence  does  not  extend  to  moe  notices, 
or  to  matters  collateral. 

10.  WhethOT  a  mortswe  was  property  pro* 
bated  and  acknowledged  to  a  qnesthm  far  the 
court.   

11.  Where  the  fact  asked  to  be  submitted  in 
a  prayer  to  charge  is  admitted,  refusal  to 
chuve  to  haRnleoa. 

12.  In  an  aetloii  1^  the  purduuer  at  a  sato 
under  a  poww  in  a  mortnge  to  recover  the 
tond  from  the  mortgagor,  in  which  the  mort- 
gagee is  joined  as  a  party  plaintiff,  defendant 
cannot  complain  of  the  incondstraer  between  a 
special  finding  that  the  porc^aBer  to  the  owner 
of  the  land  and  another  finding  that  the  mort- 
gagee  la  owner. 

Appeal  from  superior  eonrt,  Bobeson 
county;  Gbatks,  Jodge. 

Action  by  J.  L.  McMillan  and  Paisley 
Uelllllatt  asalost  D.C.  Bazley  and  wife  to 


recover  land.  From  a  Indjfcment  fbr  plain- 
tiffs, defendants  appeal.  Affirmed. 

Tbe  complaint  alleges,  In  substance,  that 
tbe  plaintiff  Paisley  McMillan  la  the  owner 
In  fee  simple  of  tbe  land  described  In  tbe 
complaint,  and  that  tbe  defendants 
vrronKfully  withhold  possession  thereof 
from  the  said  Paisley.  The  plaintiffs  fur* 
ther  allege  that  on  January  1,  I8MC,  the 
defendants  made  and  executed  their  bond 
and  a  mortgaRre  conveying  said  land  to 
plaintiff  J.  L.  McMillan,  to  secure  the  pay- 
ment of  916tf  and  Interest,  due  on  the  let  of 
October.  1R86:  that  said  J.  L.  McMillan 
duly  sold  aald  land  under  the  terms  of  the 
mortgagie  on  the  2Mb  of  November,  1886, 
the  defendant  D.  C.  Baxley  being  present 
and  making  no  objection,  and  plaintiff 
Paisley  became  the  purchaser  at  S150,  and 
received  from  J.  L.  McMillan  a  deed  In  fee 
simple  fur  tbe  same;  that.  In  the  spring  of 
1887,  defendant  U.  G.  Baxley  rented  said 
land  from  Paisley  McMillan  at  $20  per  an- 
num, and,  after  notice  from  said  Paisley, 
refused  to  give  up  posseBsion  to  him  atthe 
expiration  of  tbe  term.  Defendants  admit 
that  tbey  are  In  possession,  and  deny  that 
they  wrongfully  withhold  It.  They  say 
that  they  Intended  to  make  bond  and  mort- 
gage to  plaintiffs  for  9160,  and  that  It  was 
written  S168  by  mistake  or  frand.  They 
aver  tbat  tbe  alleged  sale  was  onlalr,  and 
for  a  grossly  Inadequate  price;  that  tbe 
same  was  a  sham  and  a  fraud,  and  the 
deed.  If  made  by  J.  L.  McMillan,  to  Paisley 
McMillan,  conveyed  no  title;  that  Paisley 
was  partner  with  aud  agent  of  J.  L.  McMil- 
lan, and  managing  hiR  business.  Tbey  al- 
lege false  representations  on  the  part  of  one 
or  both  of  the  plaintiffs  as  to  tbe  amount 
of  tbe  bond  and  mortgage,  and  they  deny 
that  the  mortgage  was  erer  properly  ac- 
knowledged for  probate.  Tbey  admit  the 
signing  by  them  of  tbe  bond  and  mort- 
gage. Defendant  D.  C.  Baxley  denies  that 
he  rented  the  land  from  Paisley,  or  that 
he  owes  blm  any  rent,  and  admits  tbat  ho 
r^aed  to  give  him  op  ttaa  poMesslon  of 
the  land.  He  sets  op  a  eonnterelaim  or 
aet-off  for  aboat  $100  tor  work  and  labor, 
etc.,  wblcta  be  avers  that  plaintiffs  prom- 
ised to  credit  upon  the  bond.  He  nllegea 
that  there  had  been  a  long  conrse  of  deal- 
ings between  plaintiffs  and  defendant  D. 
C.  Baxley,  and  that  defendants  In  1886 
made  and  executed  to  plalntltTs  a  bond  tor 
f  160,  and  a  mortgage  to  aeenre  the  same, 
that  were  intended  to  cover  any  balance 
that  might  be  due  upon  a  settlement  be- 
tween the  parties,  and  that  on  the  1st  of 
January,  1886,  defendante  made  anotber 
bond  and  mortgage,  or  attempted  to  do 
BO,  to  renew  the  former  ones,  and  In  the 
aame  amoant,  to  aeeare  any  balance  due 
on  a  settlement.  Tb«y  plead  usury  In  tbe 
transaction,  and  ask  for  relief.  The  plain- 
tiffs In  their  reply  deny  tbe  allegatlooa  of 
tbe  counterclaim. 

Tbe  plaintiffs  tendered  tbe  following  Is- 
sues, which  were  sabmltted  to  tbe  Jnry, 
and  responded  to  as  set  out:  "(1)  IsPals- 
ley  McMillan  the  owner,  and  entitled  to 
tbe  possession,  of  the  land  deaertbed  In  the 
complaint?  Answer.  Yea.  (!)  What 
amount  of  rent.  If  any,  is  D.  C.  Baxley  due 
the  said  Paisley  McMillan  for  the  said 
lapd.  A.  Nothing.   (8)  la  J.  L.  McMillan 
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the  loKal  owner,  and  entitled  to  the  pes- 
aesirioa,  ot  the  land  deecrlbed  in  the  com- 

filaintT  A.  Yee.  (4)  Is  tbe  mortKape  stlU 
n  force,  and  does  tbe  relatluo  of  mortfta- 
fee  aod  mortKaKor  btlll  exist  between  J. 
L.  McMillan  and  the  said  dpfenilnnts?  A. 
No. "  Tbese  Issues  were  excepted  to  by  the 
defendants,  who  In  turn  offered  thB  follon- 
tnjE  Issues, whirb  were  all  Rubraftted:  "(1) 
Was  the  mortgage  of  .lanuarj  1,  1886, 
frandnlently  or  by  mistake  made  for  $168.- 
11  Instead  or  9150?  No.  (2)  Was  tbe 
mortgage  execated  for  the  purpose  of  se- 
curing whatever  balance  mijcht  be  proved 
due  upon  settlement?  A.  YeH.  (S)  Was 
the  mortgage  properly  probated  and  ac- 
knowledged?" His  honor  held  that  It 
waa.  "  (4)  Were  plaintiffs.  J.  L.  McMlllao 
and  Paisley  McMttla&.partnprs  wbeo  mort- 
fCage  was  taken,  or  when  sale  was  made, 
ur  was  Paisley  McMillan  acting  as  agent 
for  J.  Li.  McMillun?"  The  answer  to 
the  first  and  second  questions  of  this  Issue 
was  "  No, "  and  to  tbe  last,  "  Nut  at  sale. " 
"(ft)  What  amounts  are  plaintlRa  doe  tbe 
defendants,  If  any?  A.  Nothing.  (6)  Was 
tbe  work,  labor,etc., set  out  In  defendants* 
account  to  be  credited  on  bond  secured  by 
mortgage?  A.  No.  (7)  Was  due  notice 
of  sale  and  proper  advertisement  made? 
A.  Yes.  18)  Wtts  sale  fairly  condncted? 
A.  Yes.  (9)  What  amount,  II  any,  were 
defeudanta  due  plaintiffs  at  time  of  sale? 
A.  Due  9168.  lees  vKdlt.  $18.12.  (10) 
Did  the  land  bring  a  fair  price?  A.  Yea. 
(11)  Was  Paisley  McMillan  a  bona  Ode 
purchaser  for  value?  A.  Yes."  His  hon- 
or submitted  all  thn  issues,  but  said  he  did 
not  think  there  was  any  evidence  to 
go  to  tbe  Jury  on  Issues  Nos.  1  and  8 
offered  by  defendants.  After  tbe  evidence 
closed  and  argument  began,  and  after  one 
eonnaet  on  each  eide  had  addressed  the 
Jury,  the  defendants  moved  lor  leave  to 
submit  the  following  Issue:  "Were  the 
.defendants,  or  either  of  them.  Induced  to 
sign  the  mortgage  by  surprise  ur  undue 
infiuence?"  Motion  denied,  and  defend- 
ants excepted.  The  defendants  moved  lor 
leave  to  amend  tbe  answer  In  order  to 
make  It  conform  tu  tbe  facts  proved,  and 
to  allege  that  the  plaintiffs  procured  tbe 
signatures  of  defendants  by  surprise  and 
audue  Infiuence.  Motion  denied,  and  de- 
fendants excepted.  There  was  Judgment 
for  plaintiffs,  and  defendants  appealed. 
wm.  Blacky  for  appellants. 

MacRab,  J.  As  far  as  the  case  and  the 
record  show,  there  was  no  motion  for  ref- 
erence to  state  an  account  between  mort- 
gagors  and  mortgagees  as  demanded  In 
the  answer.  Indeed,  as  this  was  an  ac- 
tion brought  by  tbe  alleged  purchaser  of 
tbe  land  nnder  a  mortgage  sale,  and  until 
the  Issues  were  determined  whether  the 
plaintiff  Paisley  McMillan  were  a  partner 
or  agent  of  the  mortgagee,  J.  L. McMillan, 
or  a  bona  tide  purcbaser  tor  value  aud 
without  notice,  it  would  not  have  been 

f» roper  to  have  ordered  an  account.  II  tbe 
ury  had  found  that  Paisley  McMillan  was 
tbe  agent  ut  tbe  mortgagee  In  making  tbe 
sale,  or  was  a  partner  and  interested  in 
the  mortgage,  or  was  tbe  manager  and 
elerk  of  the  mnrtffagee.  and  had  notice  of 
tho  state  of  the  account  between  mort- 


gag^ors  and  mortgagee,  and  that  delend. 
ants  did  not  owe  the  amount  claimed  as 
the  mortgage  debt,  the  sale  would  have 
been  set  aside,  aud.  If  the  two  caueea  of 
action  could  be  joined,  the  mortgagee  be- 
Inir  a  party  to  this  action,  an  aeconnt 
might  have  beEn  ordered. 

On  the  trial  the  defendant?  moved  to 
strike  out  the  name  of  J.  L.  McMillaa  as 
party  plaintiff,  and  excepted  to  the  denial 
of  their  motion.  Misjoinder  of  parties  la 
to  be  taken  advantage  of  by  demurrer. 
Tbe  misjoinder  of  unnecessary  parties  i** 
mere  surplusage  under  the  Code,  and  not 
a  fatal  objection.  Clark's  Code,  S  388,  and 
cases  there  cited. 

The  defendants  moved  to  strike  out  tbe 
reply,  and,  this  motion  being  denied,  they 
excepted.  According  to  the  record  the  re- 
ply was  filed  within  two  days  after  the 
answer,  and  apparently  at  tbe  same  term 
of  the  court.  No  reason  Is  given  us  for 
striking  <t  out.  If  the  plaintiffs  were  not 
entitled  to  file  It  on  account  of  laches,  it 
was  In  thedlwcretlon  of  the  presiding  Judge 
tu  permit  it  to  be  done.  Code,  8  274;  Mal- 
lard v.  Patterson,  108  N.  a  S56,  IS  S.  E. 
Rep.  93. 

The  defendants  except  for  errorstn  refus- 
injc  Instructions  asked  by  defendant.  It  Is 
stated  In  tbe  case  that  tbe  first  Instruc- 
tion was  given  as  asked,  except  that  the 
words  "at  once"  were  omitted.  (Jn  refer- 
ence to  tbe  first  prayer,  we  find  oo  such 
words  as  "atonce,^  and  defendants' cuon- 
sel  has  nut  pulnted  oat  to  ns  the  error.  If 
any  there  were. 

The  fourth  prayer  was  refused.  This 
was  In  effect  that  the  burden  was  n&  tbe 
plaintiffs  to  prove  that  Paisley  McMillan, 
tbe  purchaser,  was  neither  tbe  partner  nor 
agent  of  the  mortgagee  when  be  bought 
the  land  at  tbe  mortgage  sale.  In  the  pre- 
ceding Instructions  the  presiding  Judge  had 
fully  charged  the  Jury  that  tbe  burden  waa 
entirely  upon  tbe  plaintiffs  to  proveevery- 
thlng  fair  and  houest,  and  no  advantnKe 
taken  of  defendants;  that  the  law  pre- 
sumed fraud,  and  looked  upon  the  power 
of  sale  with  suspicion.  This  was  going  as 
far  as  tbe  defendants  cuuld  require,  and 
we  can  see  nu  rlew  of  the  case  wblch  cast 
the  burden  upon  plaintiff  Paisley  to  prove 
that  be  was  not  the  partner  or  agent  of 
tbe  mortgagee. 

The  fifth  prayer  for  instruction  was:  ~It 
being  proved  and  admitted  that  Paisley 
McMillan  was  the  clt;rk  and  bookkeeper 
and  manager  of  J.  L.  McMillan's  business, 
the  burden  Is  on  plalntllfs  to  show  by  a 
preponderanceol  the  testimony  thatevery- 
thing  connected  with  thesale  was  fair  and 
regular."  His  bonor  had  submitted  it  to 
the  jury  to  determine  whether  the  plaintiff 
Paisley  was  the  agent  of  thu  mortgagee. 
He  had  Instructed  them  that  "even  if  J. 
L.  McMillan  and  Paisley  McMillan  were 
partners,  or  If  Paisley  was  his  bookkeeper, 
clerk, and  agent  In otbermatters.bewould 
still  have  the  right  to  purchase  at  thesale. 
If  Paisley  bought  tbe  land  without  any 
agreement  to  turn  It  over  to  his  bruther, 
and  paid  $1&0,  he  Is  the  bona  Ado  pur- 
chaser for  value.  If  Paisley  knew  uf  de 
fehdaots'  claims,  be  bought  subject  to  de- 
fendants* equity.  If  they  bad  any.  One 
partner  Is  tbe  ageut  of  the  other  wlthUt 
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the  scope  of  the  bnsliiess  of  tbe  partner^ 
Bbip,  and  not  beyond.  One  partner  may 
act  as  ugent  for  tbe  other,  but  he  may  also 
act  for  himself;  and  the  fact  that  Palaley 
was  cterk  lo  the  Bture  and  mauaglng  the 
mercantile  business  of  J.  L.  McMillan  Is 
not  In  any  way  Inconsistent  with  bis  right 
to  buy  the  land  for  hlmsell."  The  fifth  in- 
atructlons  was  refused  in  the  foroi  asked 
for  by  delendants,  bat  tbe  Jury  In  the  gea- 
eral  tnstractiona  were  told  that  In  dealings 
between  the  mortgagee  and  mortgagor, 
the' law  required  tbe  mortgagee  to  show 
that  the  dealings  with  the  mortgagor  in 
respect  to  the  mortgage  were  fair.  If  the 
ptainUn  Paisley  had  brought  bla  action 
alone  be  would  hare  been  ffovemed  by 
the  ordinary  rule  that  he  shonld  make  out 
bis  case,  as  any  plaintiff  suing  tor  the  re- 
covery of  land,  and  all  mattera  of  defense 
should  be  oftRred  by  the  defendants;  bat 
by  reason  of  bis  Joining  tbe  mortgagee,  J. 
L.  McMillan,  as  coplalntltf,  his  lionnr 
placed  tbe  burden  upon  the  plalutiDs,  as 
In  an  action  fur  the  foreclosure  of  a  mort- 
gage, to  show  that  all  was  fair  and  reg- 
ular; and,  this  mortgage  having  In  It  the 
power  of  sale,  his  houor  followed  the  au- 
thorities In  Instructing  the  Jury  that  the 
law  looked  apon  the  sale  with  suspicion. 
He  even  told  tbe  Jury  that  fraud  was  pre- 
sumed, and  cast  the  harden  upon  tbe  plain- 
tiffs of  proving  that  no  advantage  was 
taken  of  the  mortgagors.  We  think  that 
he  went  as  tar  aa  the  defendants  could 
hare  required,  and  tbat  there  Is  no  prin- 
ciple which  would  cast  the  burden  upon 
plaintiff  Paisley  to  prove  tbat  he  was  not 
acting  as  agent  of  tbe  mortgagor  In  tbe 
sale  under  the  mortgage.  This  was  a 
matter  of  defense  open  to  tbe  defendants. 

Tho  sixth  prayer  was:  "That,  before  a 
power  of  sale  conferred  In  a  mortgage  can 
bare  any  force,  it  moat  be  ntaown  to  the 
Bittlsfactioa  ot  tbe Jary that  due  advertise- 
mentand  everything  necessary  or  required 
to  be  done  to  makethesale  fair  was  done." 
His  honor  substituted  the  words  "by  a 
preponderance  of  evidence"  for  the  words 
In  Italics.  Tbe  phrase  "to  tbe  satisfac- 
tion of  tbe  Jury"  is  cousidered  to  bear  a 
stronger  Intensity  ot  proof  than  tbat  ot 
"by  a  preponderance  of  evidence;"  but  we 
know  of  no  rule  ot  evidence  which  would 
require  of  tbe  plaintiffs  a  stronger  degree 
of  proof  than  is  ordinarily  required  ot  the 
plaintiff  In  a  civil  action.  Tbe  same  prin- 
ciple does  not  apply,  as  Is  stated  In  Ely  v. 
Early,  94  N.  C.  1:  Kornegay  v.  Everett,  9d 
N.  C.  80,  6  H.  E.  Rep.  418;  Lottln  v.  Loftin, 
M  N.  G.  M,  1  S.  K  Rep.  837,  and  the  cases 
therein  cited,  that  tu  correct  a  mistake  in 
a  deed  the  proof  must  be  fnll  and  clear, 
and  not  merely  preponderate. 

The  aeventb  and  tenth  prayers  were 
predicated  npon  a  charge  of  surprise  or 
ondne  Influence  In  procuring  the  ezecntlon 
ot  the  bond  and  mortgage  by  defendants. 
This  charge  Is  not  found  In  tbe  answer, 
nor  warranted  by  tbe  evidence. 

Tbe  eighth  prayer  does  not  appear  In 
the  case.  If  there  were  error  it  was  the 
dnt'y  ot  defendants  to  point  it  out,  and,  If 
necessary,  they  might  have  applied  for  a 
writ  of  ewtlorati.  Not  having  done  so, 
we  may  assnme  that  tbe  exception  was 
abandoned.  From  tbe  Imrrlad  manner  In 


wblcta  the  transcript  seems  to  ban  been 

written,  we  think  ft  more  tban  probable 

It  was  omitted  by  the  copyist. 

Tbe  ninth  prayer  was  properly  denied, 
as  it  usaumed  as  proved  certain  facts  upon 
which  tbe  testimony  was  conflicting. 

The  defendants  further  except  "(or  error 
In  refusing  to  allow  amendment  of  answer 
to  conform  tu  facts  proved and  we  may 
comprehend  in  this  exception  tbe  refusal 
to  submit  tbe  issue  as  to  surprise  and  an* 
due  influence.  As  we  have  said,  there  was 
no  evidence  to  warrant  it. 

The  plaintiff  Pulsloy  McMillan  was  per- 
mitted to  testify  to  the  posting  ot  notices 
ot  sale.  Defendants  objected  and  excepted 
because  the  notices  were  in  writing,  end 
oaght  to  be  produced.  Tbe  rule  requiring 
tbe  production  .of  tbe  writing  Itself  as  tbe 
best  evidence  does  not  extend  to  mere  ni»- 
ticea  or  to  matters  collateral.  1  Oreenl. 
Ev.  561 ;  Jones  v.  Call.  SS  N.  0. 170;  State 
T.  Credle,  91  N.  C.  640 

Defendants  except  "for  expressiop  ot 
opinion  In  regard  to  Issue  as  to  proper 

Srobate.**  When  plalntlte  ottered  in  evl- 
enre  tbe  mortgage  from  defendants  to  J. 
L.  McMillan,  and  defendants  objected  to 
"proof  of  execution,"  they  also  ottered  an 
issue,  "Was  the  mortgage  properly  pro-, 
bated  and  acknowledged?  Bis  honor, 
upon  tbe  objection  to  the  reception  in  evi- 
dence of  the  mortgage,  properly  held  that 
the  probate  was  substantially  In  accord 
with  the  requirements  of  the  statute;  and 
we  concur  with  htm,  npon  examination  of 
the  certificate.  Tbis'disposes  ot  the  point. 
It  was  not  a  question  for  tbe  Jury.  It 
was  the  province  ot  the  Judge  to  pass  upon 
the  sufficiency  of  the  probate;  before  the 
deed  was  permitted  to  be  left  to  tbe  Jury. 
The  Act  of  1796  (Code,  {^18)  bas  no  appli- 
cation here. 

His  honor  instructed  tbe  Jury  to  Inquire 
as  to  whether  the  mortgage  of  1886  was 
paid  when  the  mortgage  of  .January  1, 
1886,  was  given.  Tbe  defendants  except 
upon  tbe  ground  tbat  It  was  admitted 
that  tbe  new  mortgage  was  given  for  the 
old  one.  Tbe  evident  construction  of  the 
charge  .upon  tbis  point  was  tbat  tboy 
should  inquire  whether  tbe  former  mort- 
gage was  paid  or  satisfied  by  the  latter, 
and,  as  tbis  was  admitted,  no  barm  could 
have  come  to  defendants  from  tbe  Instruw 
tlon. 

Defendants  further  excepted  "for  error 
In  permitting  the  Jury  to  pass  on  the  ques- 
tion of  agency,  It  being  admitted  that 
Paisley  McMillan  was  clerk  and  managing 
tbe  business  for  J.  L,  McMillan."  Tbe  Is- 
sue was  submitted  at  the  Instance  of  de- 
fendants In  their  fourth  Issue  tendered. 
His  honor  carefully  instructed  the  Jury  on 
tbe  point  made.  He  dlHcrlmlnated  be- 
tween such  agency  as  mlgbtarlse  from  the 
fact  that  Paisley  was  tbeclerk  or  manager 
or  partner  ot  J.  L.  McMillan  In  other  mat- 
ters, and  an  agency  to  conduct  the  sale. 

The  last  exception  Is  "for  inconsistent 
findings  ui  the  Jury."  This  Is  directed  to 
tfaeir  respooaeB  to  the  Issues  wherein  they 
find  that  Paisley  McMillan  is  the  owner 
and  entitled  to  the  posbesslon  of  the  laud, 
and  that  .T.  L.  McMillan  Is  tbe  legal  owner 
and  entitled  to  tbe  possession  of  the  same 
land.  There  Is  certainly  an  Inconsistency 
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Id  tbeae  flodlnsi ;  bnt  Ib  It  racta  aa  tbe  de- 
fendants can  complain  oi7  Tbe  action 
was  hroagbt  for  the  recovery  of  the  laud 
by  PalHley  McMillan  as  tbe  pDrcba»er  at 
the  sale  under  tbe  mortgage,  and  tbe 
pleader  mast  have  Joined  J.  L.  McMillan 
aa  a  plalntltf.and  presented  tbe  issue  astn 
bla  ownership,  In  ord».  If  It  ebould  be 
held  tbat  Paisley  was  not  a  pnrcbaser  tor 
Talne.  and  the  relation  of  mortgagor  and 
mortgagee  still  snbeisted,  that  J.  L.  Mc- 
Millan mlgfat  recover  possession  as  mort- 
gagor. Wittkowskl  7.  Watktns,  84  N.  0. 
456.  There  wad  no  demurrer  on  tbeRroand 
that  two  causes  of  action  bad  bnen  Im- 
properly united,  and  therefore  tbe  objec- 
tion,If  valid,  was  waived.  FInley  v.Hayes, 
81  N.  C.  863;  McMillan  T.  Ed warde.  75  N. 
G.  81.  The  Jury  bavlng  found  tbe  Issues 
presented  Infavorol  plaintiffs,  tbfi  only  re- 
snlt  of  an  error  In  submitting  un  Issue  as 
to  the  ownership  of  J.  L.  McMillan  and  tbe 
affirmative  response  thereto  would  be  a 
ladgment  in  favor  of  Paisley  UcMIIIan, 
Jioa  obsUuite  tbe  finding  In  favor  uf  J.  L. 
McMillan.  As  neither  of  (he  plalntlflfl  ob> 
Jected  to  tbe  form  of  the  Judgment  In  favor 
of  both,  It  Is  not  lucnmbent  upon  us  to  re- 
form It.  We  see  nothing  In  the  objection 
to  the  Issnes  tendered  by  plaintiffs.  After 
a  careful  consideration  of  tbe  numerous 
exceptions  earnestly  pressed  by  defend- 
ants^ counsel  we  see  no  error  uf  wbieb  de- 
fendants can  complain.  No  error. 
Affirmed. 


(lU  N.  a  MM) 

PABB3I&  at  aL  V.  ICcFHAIL  eC  aL 
{pnjfxeam  Gonrt  of  Norib  GazoUna.  Feb.  9, 
1883.) 

AxaiST— HonoH  TO  Vaoatb— Rsvnw  OS  Appbai. 

1.  Code,  S  816,  provides  tiiat  a  defenc)ant 
arrested  mar*  at  any  time  before  JodgmeDt,  ap- 
ply to  vacate  the  order  of  arrest  Section  594 
provides  that  mations  may  be  made  to  a  Judge 
Oat  of  court  except  for  a  new  trial  on  the  mer^ 
Ita.  within  the  district  fai  which  tbe  action  la 
triable,  and  that,  whenever  a  motion  aball  be 
made  to  vacate  an  ordor  of  arrest,  it  shall  be 
the  dnty  of  the  jndse  before  whom  such  mo- 
tion la  made  to  render  his  deciaion  within  10 
daya.  By  atatate  the  Jndge  is  required  to  be 
at  certain  placea  In  the  dlsmct  at  stated  times. 
HM,  that  the  judge  can  hear  anch  motion  any^ 
where  within  tiie  district  that  hia  dntlea  re- 
quire him  to  be,  whether  or  not  he  la  within  the 
coanty  where  the  action  in  connection  with 
whidi  the  order  is  made  is  triable. 

2.  If  defendant  bad-  demanded  a  Jarr  trial 
en  the  laaoea  raised  by  the  conflicting  amdaviu 
on  the  motion  to  dismiss  the  warrant  of  arrest, 
aa  he  is  allowed  to  do  br  Acta  1889,  c.  497,  the 
jadn  would  have  been  comepdled  to  remand  tiie 
moaoD  to  tiie  oonnty  where  the  action  was 
pending,  that  the  iavaes  so  ariaing  mislkt  be 
tried  at  the  first  term  oi  eoort. 

3.  Where  time  Is  evideoce  to  support  a 
finding,  made  <m  an  order  dlamlaalng  the  war- 
rant of  arrest,  that  defendant  has  not  removed 
or  diapoeed  of,  and  ie  not  about  to  remove  or 
dispose  of,  hia  prc^erty  with  intrat  to  defraad 
hli  creditors,  sneh  finoing  eaanot  be  reviewed 
OD  enwaL 

Appeal  from  superior  court,  Btanly 
county;  iS.  T.  BoTKiN,  Jndge. 

Action  by  T.  8.  Parker  and  others 
•gainst  O.  A.  McPball  and  others,  com- 
menced by  a  enmmons  returnable  to  Fall 
term,  180%  of  Stanly  superior  eoort.  An 


order  of  arrest  was  Issned  bj  the  elerfc  of 

said  court  against  tbe  defendant  G.  A.  Me- 
Pball,  who  was  arrested  under  the  order, 
and  ball  bond  was  dnly  executed.  On  the 
IStb  day  of  September,  1892,  a  motion, 
based  on  affidavits,  after  proper  notice, 
was  beard  before  Boykin,  Judge  presiding. 
In  tbe  court  of  tbe  eighth  Jadlclal  district. 
In  the  town  of  Lexington.  In  tbe  county  of 
Davidson,  at  chambers,  to  dismiss  the 
warrant  of  arrest.  Tbe  plnlnUffs  insisted 
that  the  Judge  bad  no  power  to  bear  and 
dlapiise  of  the  said  motion  at  Cbumbers. 
and  without  and  beyond  tbe  limits  of 
Btanly  county.  Tbe  court,  bdng  of  a 
contrary  opinion,  after  argument  of  conn- 
sel,  nnd  a  consideration  uf  tbe  affidavits 
presented,  discharged  tbe  delendant  from 
arrest,  and  pldlntlOs  appeal.  Affirmed. 

Brown  <ft  Jem  we,  lor  appellants.  P.  B. 
Meaaa  and  Bate/ie/or  4  wrereox,  lor  ap- 
pellees. 

Clahk,  J.  Section  816  of  tbe  Code  pro- 
vides: **  A  defendant  arrested  may,  at  any- 
time before  Judgment,  apply  on  motion  to 
vacate  the  order  of  arrest."  Section  SM 
of  tbe  Code  provides:  **{Sf)  Motions  may 
be  made  to  a  clerk  of  a  superior  conrt.  or 
a  Jndge  ontol  court,  except  for  a  new  trial 
on  the  merits.  (8)  Motlonsmust  be  made 
within  the  district  In  which  (be  action  la 
triable.  *  *  *  (6)  Whenever  a  motion 
shall  be  made  In  any  cause  or  proceeding 
in  any  ol  tbe  courts  to  obtain  an  *  *  * 
order  uf  arrest,  *  *  *  or  a  motion  to 
vacate  or  modify  tbe  same  Is  made,  It 
shall  be  the  duty  of  the  Judge  before  whom 
such  motion  Is  made  to  render  and  make 
known  bis  decision  on  aaeb  raotlnn  with- 
in ten  days  after  the  day  upon  wblcb  sucb 
motion  shall  or  may  be  submitted  to  blm 
fur  decision."  By  statute  tbe  Judge  is  re- 
quired to  be  at  certain  places  In  tbe  dis- 
trict at  stated  times.  It  the  motion,  aa 
the  law  allows, can  be  mnde**atany  time** 
to  a  "Judge  out  of  court,"  "within  tbe 
district,  "—and.  whenever  made.it  shall  be 
the  dnty  of  the  Judge  to  render  a  decision 
on  sucb  motion,— then  It  most  f<dlow 
that  he  can  bear  sucb  motion  anywhere 
"within  tbe  district"  that  his  duties  re- 
quire him  to  be  during  the  time  In  wblcb 
be  la  assigned  to  tbe  district.  It  Is  troe 
It  has  been  held  that  except  by  consent, 
or  In  those  cases  specially  permitted  by 
statute,  tbe  Judge  can  make  no  orders  in 
a  cause  outside  of  tbe  county  In  wblcb  the 
action  Is  pending,  (McNeill  T.  Hodges,  M 
N,  C.  248.68.  B.  Rep.  127;  Bynum  v.Powe, 
97  N.  C.  874,  2  S.  E.  Rep.  170;  Oatawood 
V.  Leak,  9flN.  C.  868, 6  S.  E.  Bep.  706;)  bnt 
that  appltet*  to  Judgments  on  tbe  merits, 
or  to  motions  In  tbo  cause,  strictly  so 
called.  It  does  not  apply  to  ancillary 
proceedings,  as  they  come  wttfaln  the  ex- 
ception referred  to.  Aa  to  Injunctions,  aa- 
thority  Is  conferred  to  hear  them  outside 
of  the  county  where  the  main  action  la 
pending,  by  Code,  jiS  S34-387;  and  as  to  re- 
ceivers, by  section  879.  As  to  attachments 
and  arrest  and  ball,aB  well  as  injunctions, 
tbe  power  to  grant,  vacate,  or  modify 
Bueh  orders  ont  of  the  county  la  reeognlsad 
by  section  694,  Babd.6,aboveelted.  From 
the  nature  of  all  provisional  remedies 
(unlike  ordinary  motions  In  the  eanae,)  it 
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1b  better  that  prompt  action  iboiild  be 
bad  by  application  to  theJudKC*  wherever 
be  may  be  fonnd  tn  the  district,  than  that 
there  abould  he  delay,  out  of  deference  to 
the  coDvenience  ot  the  other  party.  Es- 
p^lally  1b  thiB  eo  in  view  of  tbe  greatly 
Improved  TacUltlee  for  traveling  by  the 
conatantlylncreBBlng  number  of  rallroada. 
It  woold  be  perfectly  regular  to  move  to 
vacate  before  the  clerk,  acd  appeal  from 
his  rnling  to  the  Judge,  as  was  dune  In 
Bonlhac  v.  Brown,  87  N.  C.  1;  but  the 
clerk  might  be  dilatory  In  acting,  and  the 
party  has  his  electlun  to  proceed  more 
summarily  by  applying  In  the  flrat  Instance' 
to  the  Indge.  Acts  1889,  c.  497,  la  merely 
pennlralve,  and  gtven  the  defendants  the 
election  to  demand  a  Jury  trial  upon  the 
lasnea  raised  by  the  conflicting  amdavlta, 
but  this  right  was  not  claimed  In  this  case 
by  the  defendants.  Had  they  done  so.  In 
apt  time,  the  Judge  wonld  have  been  nom- 
pelled  to  remand  the  motion  to  vacate  to 
the  eonnty  where  the  action  was  pending, 
that  tbe  Issues  so  arising  might  be  tried 
at  the  first  term  of  the  court. 

It  is  not  clear,  as  it  should  be,  that  ex- 
ception was  taken  below  to  anything  ex- 
cept the  Jurisdiction  of  the  Judge  In  vacat- 
ing the  order  of  arrest  out  of  tbe  county 
(but  within  the  district)  In  which  the  ac- 
tion was  brought;  but,  U  the  exception  Is 
broad  enough  to  embrace  the  correctness 
of  the  order  Itself,  the  Judge  has  fonnd  as 
a  fact  that  tbe  d^endant  McPhall  has 
not  removed  or  disposed  of,  and  Is  not 
about  to  remove  or  dispose  of,  his  prop- 
erty wltb  Intent  ^o  defraud  his  creditors. 
There  was  evidence  to  support  snch  find- 
ing, and  It  le  final,  and  cannot  be  reviewed 
by  this  court.  Harrias  v.  Sneeden,  101  N. 
C.  27S,  7  S.  E.  Bep.  601 ;  Mlllhiaer  v.  Balsley, 
lOe  N.  C.  488, 11  8.  G.  Bep.  814;  Travers 
Deaton,  107  N.  C.  COO,  12  S.  E.  Bep.  878. 
This  raiders  It  unnecessary  to  pass  upon 
tlM  regularity  of  the  affidavit  upon  which 
tb»  order  of  arrest  i^as  madet  No  error. 


cm  N.  C.  <K) 
liOOKOlJT  UTMBBR  CO.  v.  SAMTOBI) 
et  al. 

(Snprone  Ooort  of  North  Oandlna.  Fdh  0, 

1893^ 

OcnsouDATioH  or  Acriom— Bdboohtuotob's 
LiBN— Envokcehbnt. 

1.  Where.  In  an  action  to  enforce  a  snb- 
«ontract(Hr*s  lien,  a  jadgmeot  establishing  the 
Uen  asainst  the  owner  of  the  building  was  af- 
flrmed  on  appeal,  bat,  from  the  fact  that  the 
contractor  was  not  niade  a  party  defendant, 
tbe  cause  was  remanded,  and  another  action 
was  then  Instituted.  In  which  the  contractor 
was  made  a  par^  defendant,  an  order  joininff 
and  consolidating  the  two  actions  was  property 
vranted. 

2.  Where,  In  an  action  against  the  con- 
tractor and  the  owner  of  the  building,  to  en- 
force ft  BObcootractor's  lien,  defendant  con- 
tractor admits  in  hia  answer  bis  liability  to 
plaintiff,  and  defendant  owner  does  not  appeal 
from  the  Judgment  directing  that  the  lien  be  en- 
ftHTced,  an  objection  by  defendant  contractor 
that  his  llaUIftr  is  Imposed  upon  the  property 
of  his  codefendiant  wiU  not  be  aitOTtained  on 
aneaL 

Appeal  from  superior  eoort,  McDowell 
eomi^;  B.  F.  Abiuirld,  Judge. 
T.168Ano.l6— M 


AstioD  bytbeliOokontLomberCoinpany 
against  the  Marion  Hotel  ft  Belt  Balfway 
Company  to  enforce  a  subcontractor's 
Hen.  There  was  Judgment  for  plnlntlfl. 
On  appeal  the  cause  was  remanded  be- 
canse  the  contractor,  F.  T.  Sanfnrd,  was 
not  made  a  party  defendant.  Fxom  a 
Judgment  fbr  plaintiff  In  the  second  action, 
defendant  Sanford  appeals.  Affirmed. 

Cobb  A  Menimoa,  for  appellant.  J.L. 
C.  Bird,  for  appellee. 

BcRWKLi.,  J.  When  tbls  cause  was  be- 
fore tbe  court  at  September  term,  1891, 
(109  S.  C.  658, 14  S.  E.  Hep.  35,)  It  was  de- 
termined that  the  plaintiff  had  a  valid  lien 
on  the  property  of  the  defendant  hotel 
company,  described  In  the  complaint,  fur 
tt-.e  sum  due  to  it  from  the  contractor,  F. 
T.  Sanford,  for  materials  (nmlsbed  to  him, 
and  used  In  the  construction  of  bulldlugs 
on  the  lot  of  said  defendant.  In  the  oplu- 
Um  then  filed.  Chief  Justice  Mebrimon 
said:  **We  think,  however,  that  the  con- 
tractor, Sanford,  should  have  been  made 
a  party  defendant,  so  that  the  plafntllt 
might  have  obtained  Judgment  for  its 
claim  against  him  us  well  as  tbe  defend- 
ant. He  Is  the  pilnclpal  debtor,  and  tbe 

glalu  tiff  must  establlBb  his  claim  against 
Im.  This  It  has  not  done,  and  cannot 
do  until  he  shall  be  broaght  before  the 
coart  In  a  proper  way,  and  have  bis  day 
in  court.  He  might  be  able  to  allege  and 
prove  that  tbe  plaintiff's  claim  Is  unfound- 
ed, that  be  had  paid  Itin  wbole  or  In  part, 
or  make  other  defense,  and  thus  avoid  the 
Hen.  He  should  have  been,  and  must  yet 
be,  made  a  party,  and  have  opportunity 
to  make  defense.  To  that  end,  let  this 
opinion  be  certified  to  the  superior  conrt. " 
On  December  16, 11^1,  the  plalntltr  Issued  a 
snmmons  from  the  superior  court  of  Mc- 
Dowell county,  returnable  to  spring  term, 
against  the  hotel  company,  F.  T.  Sanford, 
M.  E.  Banford,  J.  S.  Dyaart,  trustee,  and 
the  Marlon  Manufacturing  &  Improve- 
ment Company,  and  In  the  complaint  filed 
In  that  action  the  plaintiff,  among  other 
allegations  averred  (section  2)  that  the 
defendant  F.  T.  Sanford  owed  it,  "on  ac- 
count of  said  manufactured  lorober,dooni, 
Ba8h,etc.,theBumof  (2,511.29,  with  Interest 
there<m  from  tbe  10th  day  of  December, 
1890,"  and  (section  6)  "that  on  the  11th 
day  ol  August,  1891,  the  plaintiff  com- 
menced a  proceeding  to  enforce  Its  Hen  up- 
on said  land,  and  the  unfinished  hotel 
thereon.  In  the  snperlor  court  of  McDowell 
county,  and  at  fall  term,  1891,  recovered 
Judgment  to  enforce  the  same,  from  which 
Judgment  the  said  Marion  Hotel  &  Belt 
Railway  Company  appealed  to  the  su- 
preme court,  which  declared  the  rights  of 
the  plaintiff  under  tbe  Hen,  but  held  that 
defendant  F.  T.  Sanford,  being  the  princi- 
pal debtor,  must  be  brought  Into  court, 
and  have  bis  day  therein,  and  the  plalntlD 
must  establish  Its  claim  against  him. 
This  action  has  been  commenced  In  aid  of 
the  proceedlnga  to  enforce  the  plaintiff's 
lien,  in  obedience  to  tbe  rulings  ol  the  su- 
preme court,  and  Is  Intended  to  be  Joined 
and  consolidated  with  said  proceeding." 
At  spring  term,  1882,  of  the  superior  court 
of  McDowell  county^  on  motion  o<  plain- 
tiff's  counsel,  tbe  action  was  "consolidat- 
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ed  with  and  Joined  to"  tbe  caacie  flrut  In- 
ntltuted  by  plalntlR,  (109  N.  C.  658,  14  S.  E. 
Rep.  35,)  and  the  plaintiff  entered  a 
nolle  prosequi  againat  M.  E.  Saaford,  J. 
K.  Dyaart,  trastei^,  and  the  Marlon  Manu- 
(acturlnK  &  Improvement  Company. 

We  tbink  the  connolldatiou  of  these  two 
actions  was  entirely  proper.  Tbe  caase  of 
action— against  the  contractor  fur  the  debt, 
and  sKainat  the  owner  to  enforce  tbe  lien 
in  aatisfactlon  of  tbe  debt  when  adjudged 
— Bhonld  have  been  nnlted  Jn  one  suit. 
The  exception  of  defendant  Sauford  to  the 
order  consolldattng  tbe  actions  cannot  be 
auatained.   Uartman  v.  Spiers,  87  N.  C.  28. 

The  answer  of  tbe  defendant  Ranford, 
tbe  contractor, expressly  admits  the  truth 
of  tbe  second  allegation  of  the  ccmplaist, 
to  wit,  tbat  he  is  Indebted  to  the  plaintiff 
as  aviTred.  Upon  this  admiBsion  the 
plaintiff  was  certainly  entitled  to  a  Judg- 
ment against  hfm  for  tbe  debt;  and  the 
contractor's  liability  tn  tbe  subcontract- 
or, the  plaintiff,  being  tbns  established,  It 
only  remained  for  his  honor  to  direct  that 
the  Hen  claimed  by  the  plaintltt,  and  de- 
clared valid  by  the  former  decision  of  this 
coort,  should  be  enforced  against  tbe 
property  of  the  defendant  hotel  company. 
From  this  Judgment  the  liutel  company 
has  nut  appealed,  recognizing,  it  seems, 
tbat  haTlng  been  notlfled  on  December  10, 
1890,  or  this  liability  of  the  contractor  to 
the  snhcuntractor  for  materials,  when  It 
owed  the  eontractor  asum  far  in  excess  of 
the  amount  sned  for  In  this  octlou.  Its 
property.  In  which  plaintitTs  materials 
were  used,  is  liable  therefor,  under  the 
statute  and  the  declsloiia  of  this  court. 
But  the  defendant  Sauford,  the  contract- 
or, having  admitted  bis  Indebtedness  to 
plaintiff,  objects  to  the  Judgment,  not  be- 
cause it  establishes  bls.liabllity  to  plain- 
tiff, but  because  that  liability  of  hla  is  im- 
posed upon  the  property  of  bis  codefend- 
ant;  and  he  makes  tbe  following  asalgo- 
ments  of  error :  **  (1 )  That  his  honor  erred 
In  finding  thatany  sofliclent  mecbanir's  or 
material  man's  lien  bad  been  flled  accord- 
ing tolaw;  (2)  that  his  honor  erred  in  not 
holding  that  the  platnttETs  right  of  action 
was  barred  by  the  statute  of  IlniltatlonB; 
(8)  tbat  his  honor  erred  in  not  holding 
tbat  the  plaintiff  was  estopped  by  his  for- 
mer action  from  setting  np  any  claim  In 
this."  And  an  able  argument  has  been 
made  here,  by  his  counsel,  against  tbe  va- 
lidity and  enforcement  of  tbe  Hen.  We  do 
not  deem  It  proper  or  necessary  for  us  to 
determine  tbe  question  presented,  for  the 
reason  that  tbe  hotel  company,  whose 
property  (not  tbe  defendant  s)  Is  directed 
to  be  sold  to  satisfy  tbe  contractor's  lia- 
bility fur  materials,  has  taken  no  excep- 
tion. There  Is  no  conteutlon  on  the  part 
of  any  une  that  the  debt  Is  barred.  It  can- 
not be  seriously  contended  tbat  plaintiff  Is 
estopped  to  recover  a  judgment  against 
the  defendant  contractor  tor  Its  claim 
against  bim  because  It  sought  to  enforce 
Its  lien  without  making  bIm  a  party  de- 
fendant. The  cause  was  remanded  from 
this  court  to  tbe  superlur  court  in  order 
that  the  liability  of  tbe  principal  debtor, 
tbe  contractor.  If  any.  might  be  fixed,  and 
that  then  tbat  liability.  It  adjudged  to 
exisli.  and  not  paid  off  by  him,  might  be 


satisfied  by  an  enforcement  of  tbe  lien 
claimed  by  the  plaintiff;  the  regularity 
and  validity  of  which  were  adjndged  by 
this  court  at  the  former  bearing  of  this 
cause,  upon  tbe  record  then  presented, 
which  adjndlcatlon  seems  to  have  been 
satisfactory  to  the  defendant  hotel  com- 
pany, for  from  his  honor's  Judgment,  di- 
recting tbat  tbat  lien  shall  be  entorced,  it 
does  not  appeal.  No  error. 


(lU  N.  C.  ffiO) 

PRICE  eC  aL  V.  SANFORD.  McQUABB  v. 
SAME.  RICHABDSON  t.  SAME.  OBA^ 
HAM  T.  SAME.  WEST  t.  SAME.  WET- 
ZELL  et  aL  T.  SAME. 

(Snprwne  Ooort  of  North  Cartdlna.  Fd>.  9^ 
1883.) 

Ameal  from  Baperior  coort,  McDowell  coun- 
ty; R.  F.  AKHPrRLD,  Jud^e. 

ActioDB  by  Price  A  Hester,  H.  A.  McQnadc^ 
T.  F.  BichardBOD,  J.  A.  Grahiun,  W.  W.  Wen, 
aud  Wetzell  &  Co.,  agaiast  F.  T.  Saaford. 
to  enforce  sobooDtractors*  liens.  Judgments  Cor 
plafaitifls.  Defendants  appeaL  Affirmed. 

Cobb  A  Merrimont  for  appellants.  J.  L,  C. 
Binxt,  tor  appellees. 

Fbb  CcTRii-M.  The  jadinneot  In  eaoh  of  tbe 
above-entitled  caMS  la  affirmed;  tbe  matter  lar 
ToWed  In  each  of  these  appeals  being  detM- 
mined  by  tlie  decision  rendered  Id  the  case  of 
the  lumber  company  against  the  same  defeudast, 
16  8.  E.  Ren.  840.  The  appellant  contractor  ad- 
mits his  liability  for  materials  to  the  plaintiffs, 
subcontractors.  They  have  establlBfaed  their  ro- 
spective  claims  against  him,  and  they  hav» 
judgments  aeainst  the  hotd  company,  the  other 
defendant,  that  they  have  Uena  on  its  property 
for  the  amounts  of  their  respective  jnugments 
against  the  ctmtractor  for  materials.  The  hotel 
oompany  has  not  appealed.  No  mnt.  Judg- 
ment affirmed. 


012  N.  a  671) 

BRISCO  Bt  Bl.  T.  NORRI8  et  aL 
(Supreme  Court  of  North  Oandlna.    Feb.  9; 

1893.) 

Fbaudclbitt  Coxtbtakcbs  —  Dbbd  bt  Tkusteb 
TO  Cbstui  Qdb  Tnwr-lsTEVT—'BrmmticK—Is- 
STRnonoirs  —  Costs  —  Fbouisbobt  Notbb— At- 

TORHBTS'  FbB9. 

1.  In  an  action  by  creditors  of  a  firm 
against  tbe  partners  and  the  wife  of  one  part- 
ner to  recoTer  tbe  amount  doe  on  the  firm'k 
notes,  and  to  set  aude  a  deed  to  the  wife  by 
her  husband,  it  aj^peared  that  the  deed  was  ex, 
ecuted  aft^  the  notes  became  due,  and  was  re- 
corded on  the  eTening  of  the  same  day  tiu 
grantor  was  conferred  with  by  jplalntiffs*  attor- 
oey  respecting  payment  The  jury  found  that 
the  land  oonveyed  was  purchased  with  the 
wife's  sepai&te  estate,  and  tbe  title  was  put  In 
her  husband  by  her  consent,  on  an  agreement 
then  made  that  he  would  convey  said  laud  is 
her  when  requested.  Hdd,  that  It  was  Imm&r 
terial  with  what  intent  the  deed  was  m^e  by 
the  husband  and  accepted  by  the  wife. 

2.  There  was  erlaence  uiat  the  graator  had 
purchased  his  partners*  interests,  one  of  the  r^ 
tiring  partners  assooiing  all  tbe  firm's  liabibties; 
ths^  two  week's  prior  to  the  execution  of  the 
deed,  plaintiflEs  denumded  of  grantor  payment 
of  tbe  notes:  that  the  deed  was  acknowledged 
and  recorded  five  days  after  it  was  ^ecuted; 
that,  after  an  Interview  with  plaintiffs'  attor- 
ney, the  grantor  went  to  the  county  seat,  24 
miles  distant,  on  the  same  day  the  deed  was 
recorded;  that  the  grantor  had  held  the  title  to 
the  land  20  years;  aud  that  one  of  his  partners, 
and  one  of  his  near  ueighborB,  never  heard  thmt 
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the  land  belonged  to  Ub  wlfft.  There  wu  no 
attempt  to  proTe  any  act  or  statement  of  tiie 
wife  affecting  her  title,  or  that  would  estop  ber 
from  asserting  it  Fire  days  after  making  the 
deed  the  grantor  made  a  general  assignment. 
ndd,  that  tbe  court  properly  refused  to  submit 
to  the  jury  the  question  as  to  whether  or  not 
the  wife  oonsenteu  that  the  title  might  remain 
in  her  husband  in  order  that  he  might  acquire 
a  fictitloas  credit,  and  be  enabled  to  defraud 
plaintiffs,  sioce  there  was  no  eTidmce  of  any 
such  arrangement. 

3.  Where  there  was  a  judgment  against  a3I 
the  defradants,  except  the  wife,  for  the  amount 
of  the  debt,  a  Judgment  in  her  favor  for  costs 
is  not  errooeoua,  though  she  jirfned  her  husband 
in  denying  hJs  liaUKty  on  the  notes. 

4c  la  such  action  plaintiffs  are  not  entitted 
to  recover  the  attorneys'  fees  stipulated  for  In 
Bu<>h  notes.  Tinsley  v.  HosUn^  lA  8.  E.  Bivg- 
326.  Ill  N.  O.  — .  followed. 

Appeal  from  Hupertor  court,  UcDoweli 
coQDty;  J.  F.  Ghaves,  Judge. 

Action  by  1).  B.  Brlsco  Jk  Co.  against  J. 
F.  Norrls,  Beojamin  Aldrldice,  and  W.  C. 
Walsh,  trading  under  the  flrm  name  of  J. 
F.  NoriiB  &  Co.,  and  Millie  Aldrldge.  to  re- 
eoTer  the  amoont  due  plnlntiffa  on  tbe 
promlRBory  noteii  of  said  drm,  and  to  set 
aside  as  traudnlent  a  deed  by  Benjamin 
Aldridge  to  MUlie  Aldridge,  Mb  wife. 
There  waa  a  Judgment  fur  plaintiffs 
against  the  partners  only,  and  In  favor  of 
MlUle  Aldridge,  for  coats.  Plaintiffs  ap- 
peal. Afflrmed. 

There  waserldencetiiat,  at  ttaetlme  the 
merchandise  on  irbleta  the  notes  set  out 
In  tbe  record  were  based  wasporcbaaed  by 
the  defendants,  J.  F.  Norrls,  Benjamin  Al- 
drldKe,  and  W.  C.  Walsh  were  partners, 
trading  nnder  tbe  firm  name  of  J.F.  Norrls 
ft  Co.,  In  the  town  of  Elk  Park,  Mitchell 
eoDDty,  N.  C. ;  that  Ibe  notes  were  execut- 
ed, aftw  repeated  extenBlons  of  time,  tor 
overdue  bills  of  merebandlse  sold  and  de- 
livered to  tbe  defendants  as  J.  F.  Norrls  ft 
Uo. 

Exception  1.  Tbe  court  ruled  that  no  re- 
covery could  be  had  by  plaintiffs  on  tbe 
bonds  under  seal,  signed  by  J.  F.  Norrls  A 
Co.,  unless  tbe  plaintiffs  showed  that  tbe 
articles  of  partnerohlu  gave  authority  to 
bind  tbe  partnership  by  a  sealed  Instru- 
ment. The  plaintiSs  excepted.  There 
was  evidence  that  about  January  or  Feb- 
ruary, 1889.  the  firm  of  J.  F.  Norrls  &  Co. 
consisted  of  J.  F.  Norrls  and  Benjamin  Al- 
dridge, W.  C.  Walsh  having  retired:  that 
In  March,  1880,  the  firm  of  J.  F.  Norrls  & 
Co.  was  dleB4ilved,  J,  F.  Norrls  having 
•old  out  to  Benjamin  Aldridge;  that  at 
the  same  time,  Norrls  had  agreed  with 
defendant  Aldridge  to  assume  all  the  lia- 
bilities of  tbe  firm  of  J.  F.  Norrls  ft  Co.; 
that  in  Jnne,  1889,  Aldridge,  having  re- 
ceived a  demand  from  the  plaintiffs  to  pay 
the  amount  In  controversy  In  tbin  action, 
caused  his  clerk  (one  Frank  Nanner)  to 
write  tu  the  plaintiffs  n  letter  In  which 
he  aald  h4  was  not  aware  that  J.  F.  Nor- 
ria  &  Co.-owed  plaintiffs,  and  asked  Indul* 
gence  till  he  could  look  Into  tbe  matter, 
and  said  he  would  pay  cash  for  goods  he 
bought;  that  the  claims  in  cuntroversy 
were  placed  by  plaintiffs  for  collection  Id 
tbe  bauds  of  one  Fulsome,  of  Ellcabetb- 
tOD,  Tenn.;  that  on  July  15, 1889,  Fulsome 
went  to  Elk  Park  to  confer  with  the  de- 
fendant Aldridge,  who  made  a  farther  ap- 


pointment to  meet  Fulsome  a  day  or  two 
later;  that  Elk  Park  Is  distant  from  Ba- 
kersvilie,  the  county  seat  of  Mitchell,  24 
miles.  The  deed  of  Benjamin  Callaway, 
af/as  Aldridge,  to  Millie,  his  wife,  was  In- 
troduced, bearing  date  July  10,  1889.  On 
tbe  back  of  this  deed  was  tbe  following 
entry:  "Received  for  registration  July 
15,  1889,  8:S0p.  u.;  registered  10:80  P.  M., 

book  .   L.  H.  Urkbn,  Register  of 

Deeds."  It  was  In  evidence  that  Benja- 
min Aldridge,  alltts  Callaway,  was  in  the 
town  of  Bakersvllle  on  the  evening  of  the 
15th,  the  same  day  on  which  be  was  in 
conference  with  H.  M.  Fulsome  at  Elk 
Park  In  reference  to  plaintiff's  claim.  The 
deed  to  Millie  is  probated  by  acknowledg- 
ment of  Aldridge  the  same  day.  The  as- 
slenment  of  Benjamin  Aldridge  hoars  date 
July  20, 1889.  P.  J.  Briscoe,  one  of  the 
plaintiffs,  testified  that  the  plaintiffs'  firm 
had  refused  to  sell  Norrls  &  Walsh  before 
Aldridge  became  a  member  of  tbe  firm  of 
J.  F.  Norrls  ft  Co.;  that  they  had  learned, 
through  tbe  nsaal  sources  of  information, 
—Dun  ft  Co.,  T.  D.  Vance,  and  others,— 
that  Aldridge  was  a  man  of  means,  worth 
several  thonsaud  dollars  in  real  estate; 
and  credit  given  to  the  firm  of  J.  F.Norris 
ft  Co.  was  solely  in  consideration  of  Al- 
drldge's  repatation  financially.  It  was  In 
evidence  that  Aldridge  bad  hdd  title  \n 
these  lands  in  bis  own  name  for  20  or  21 
years.  Walsh,  one  of  tba  detendanta,  tes- 
tlfled  that  he  never  heard  Aldridge  claim 
that  these  lands  belonged  to  bis  wife  till 
tbe  time  of  this  transfer  to  her.  One 
Jones,  a  witness,  testlHcd  tbat  he  lived 
near  Aldridge;  Is  a  merchant;  Aldridge 
was  considered  In  the  community  to  tie 
worth  five  or  six  thousand  dollars;  never 
knew  that  any  one  bad  any  claim  on  Al- 
dridge until  after  the  assignment  and  deed 
to  Millie  Aldridge;  that  be  had  reported 
Aldridge  to  the  plaintiffs  to  be  worth  six 
or  seven  thousand  dollars.  The  answer  uf 
the  defendsut  Aldridge  declares  that  It 
was  agreed  that  the  title  to  these  lands 
should  be  to  bim  as  trustee  for  bis  wife 
and  Iter  children,  and  that  he  should  con- 
vej  the  same  to  ber  and  ber  heirs  when 
she  should  desire  tbe  same.  In  view  of  all 
these  circumstances,  plaintiffs  requested 
his  honor  to  charge  tbe  Jury  on  tbe  Is- 
sues as  follows:  'Thatlf  the  Jury  should 
believe  that  the  land,  or  any  portion  of  It. 
was  bought  with  tbe  defendant  Mlllle*« 
moD^,  and  ahe  and  defendant  Benjamin 
agreed  that  the  deed  should  be  made  to 
Benjamin,  and  be  held  by  him  for  his  ben- 
efit and  convenience,  and  to  give  blm 
credit,  and  that  he  agreed  to  convey  to 
her  It.  at  any  time,  she  sbnnld  be  in  dan- 
ger of  losing  tbe  land,  and  she  allowed 
her  hnsband  to  bold  the  land  In  his  own 
right,  and  upon  tbe  faith  and  reputntlun 
of  wblcb  he  did  obtain  credit,  then  a  con- 
veyance'to  ber  by  her  hnsband  will  be 
fraudnleot  and  void  as  to  such  debts  as 
be  was  enabled  to  make  and  did  make 
upon  such  reputation.  If  yon  should  find 
that  the  debt  sued  on  In  this  case  was 
made,  and  the  credit  extended,  upon  the 
reputation  that  tbe  laud  belonged  to  de- 
fendant Benjamin,  and  tbe  defendant  Mil- 
lie having  allowed  bim  to  hold  tbe  land 
until  that  debt  aned  on  was  created,  and 
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then,  to  prevent  the  creditors  of  Benjamin 
from  Retting  the  land  to  satlefy  snch 
debts,  demanded  and  recelred  thed«ed,—un- 
der  such  clrcnmstances  yon  would  fln  d  the 
Issue,  'YeR.'"  His  boqor  TefuMd  to  bo 
cbarxe,  and  plalntlffB  excepted.  Gognsd 
for  the  plalntiffB  argaed  to  the  Jury  that 
even  If  the  proceeds  of  the  sale  uf  the  sep- 
arate property  of  Millie  Aldrldge  had  pur- 
chased the  landti  in  controTersy,  and  the 
titles  were,  by  her  consent,  made  to  her 
hnaband,  there  beiuK  uu  pretense  of  mis- 
take, sarprlBe,  or  Ignorance  aUeged  or 
proven;  and  that,  by  mean?  of  this  oaten* 
Bible  ownerBblp  of  lands  uf  tberalueof  fire 
or  fllz  tboaeand  dollars,  MtlUe  Aldrldire 
Intended  or  agreed  to  glye  the  defendant 
Aldridge  a  false  and  fictitious  financial 
standing,  to  enable  him  thereby  to  ob< 
tain  credit,  and  U  be  should  become  em- 
barraaseil  be  should  conTey  to  ber,~not- 
wlthstandlng  her  separate  estatebad  been 
used  in  payment  lor  the  lands,— the  deed 
from  Aldridge  to  his  wife  would  be  fraud- 
ulent and  void  an  to  tbose  creditors  who 
bad  been  so  mulcted. 

The  plaintiffs  assign  the  following  as  er- 
rors: "(1)  It  waa  error  In  bis  honor  to  re- 
fuse to  grant  tbe  prayer  for  Inatrnctlons 
made  by  the  plalntUts'  eonnsei,  as  net  oat 
in  bill  of  exceptions ;  the  evldenee  dlBclos- 
lag  a  trend  of  cIrcamBtanceB  from  wbtch 
the  J  a  ry  might  Infer  an  agreement  that 
the  title  was  to  remain  in  the  defendant 
Aldrldire,  by  consent  of  hla  wife.  In  order 
to  enable  him  to  obtain  credit,  and  to  be 
conveyed  to  ber  when  he  should  become 
embarrassed.  And  It  was  error  to  refuse 
to  snbmlt  tbe  inference  arlaloff  from  the 
dreumstances  proved  before  the  Jury,  and 
not  to  allow  them  to  pass  npon  these 
facts.  (2)  It  was  error  for  bis  honor,  on 
the  ergnment  of  counsel  for  plalntinsupon 
this  point,  to  charge  the  Jory  that  there 
was  uo  evidence  to  show  such  agreement 
or  anderstanding  between  Aldridge  and 
Mb  wife;  wtaereaa  tbe  tacts  testified  to  In 
the  case  might  well  justify  tbe  Inference 
that  there  was  such  an  understanding. 
(8)  It  was  error  to  adjudge  coats  In  favor 
of  Millie  Aldridge  against  the  plaintiffs, 
she  having  Joined  iasue  with  ber  bunband 
in  denying  bis  liability  for  debt  duR  plain- 
tiffs. Costs  were,  of  course,  due  plaintiffs 
on  the  first  iBsne,  and  bis  honor  erred  In 
boldlng  that  the  plalntltts  could  notr^ 
cover  the  10  per  cent.conttsel  fees  provided 
for  in  the  note  executed  by  J.  F.  Norrls  ft 
Co.  to  the  plaintiffs.  This  contract  was 
supported  by  a  valuable  consideration,  to 
wit,  extension  of  time,  and  could  be  sup- 
ported as  a  simple  contract  obligation, 
DotwithBtnnding  it  was  evidenced  by  notes 
under  seal.  (4)  It  was  error  to  hold  that 
one  partner  eoald  not  bind  his  copartners 
under  seal,  unleBs  plalntlltB  showed  that 
the  articles  dt  copartnership  were  under 
seel." 

Oadger  d  Piitebard  and  P.  J.  Sioclairt 
for  appellants.  W.  B.  Afa/ooe,  for  appel- 
lees. 

BoRTVKLL,  J.  The  Jury  have  found  that 
tbe  land  conveyed  to  his  wife  by  Benjamin 
Aldridge,  by  his  deed  of  July  10, 188U.  was 
purchased  with  her  separate  estate  and 
moneys,  and  the  title  was  pot  in  bim  by 


couHent  of  bis  wife,  upon  an  agreement 
then  made  that  be  would  convey  said  land 
to  her  when  requested.  Upon  this  state 
of  facta,  the  basband  held  the  land  as  trus- 
tee tor  tbe  wife,  (Lyon  v.  Akin,  78  N.  C. 
258:  Klrkpatrick  v.  Holmes,  IDS  N.  C.  308. 
12  S.  E.  Bep.  1037,)  and  ber  rights  in  It  wer* 
In  effect  the  same  before  tbe  execution  of 
the  deed,  which  Is  alleged  to  have  been 
made  with  fraudulent  Intent,  as  tbey  were 
after  its  execution  and  delivery.  Its  effect 
was  merely  to  vest  in  ber  tbe  legal  title  to 
the  land  of  which  she  was  before  tbe  equi- 
table owner,  her  title  bring  sncb  as  to  en- 
able her,  upon  the  streufcth  ot  It,  to  re- 
cover the  land  from  ber  basband,  or  from 
any  one  purchasing  nf  rilm  with  notice  of 
her  rights.  (Lyon  v.  Akin,  supra,)  or  from 
any  one  who  had  bought  the  land  at  a 
sale  under  execution  against  her  basband; 
for  sDch  purehaHer  would  acquire  only 
aucb  title  as  the  husband  bad.  Hence, 
these  facts  being  established,  It  became  im- 
material to  Inquire  with  what  Intent  tbe 
deed  was  made  and  accepted,  for  the  sub- 
stantial rights  of  none  of  the  parties  have 
been  changed  thereby. 

We  auree  with  his  honor  that  tbere  was 
no  evidence  that  Millie  Aldridge  consented 
that  the  title  to  this  land  might  remain  in 
her  basband  In  order  that  he  might  tbns 
acquire  u  fictitious  u|«dit,  and  be  enabled 
to  defraud  the  plalntlffB.  There  was  no 
attempt  to  prove  any  act  or  word  of  hers 
that  In  any  way  coaltj  affect  her  title,  or 
estop  her  from  asserting  It  against  tbe 
plalntltts,  or  any  other  ot  ber  husband's 
creditors.  The  first  and  second  assign- 
ments, of  error  cannot  ther^re  be  sos- 
talned. 

There  was  no  error  In  adjudging  costs 
in  favor  ot  the  feme  defendant.  Code, 
fi  537.  The  plaintiffs  bad  Judgment  tor  the 
amount  of  the  debt  claimed  by  cbem,  with 
interest;  hence  it  la  not  necessary  to  con- 
sider the  fourth  assignment  ot  error. 

They  were  not  entitled  to  recover  tbe  IV 
per  cent,  for  counsel  fees  provided  tor  tn 
the  note,  even  If  it  had  been  adjudiced  to 
be  the  note  of  the  defendant  Aldridge. 
Tlnsley  v.  Hoskins,  10  8.  £.  Rep.  32S.  Ill 
N.G. — .(decided  atS^tptemberterm,  18d3.) 

Affirmed. 

(112  N.  C.  «5S} 
FALKNER  v.  THOMPSON. 
(Sn^Kme  Court  of  North  CaroIhuL  Fclk  9, 

Appbal — Matters  not  Appabeitt  ox  Rboord. 
Where  the  case  on  appeal  does  not  con- 
tain BDlIleient  recitals  of  the  evldeiiee,  or  of  tin 
fiicts  admitted  tn*  proven,  to  oiSble  the  eooxt 
to  declare  what  errors  of  law  az«  rnUwed  to 
have  been  oonandUed  vn  the  tllal,  tiie  Judgment 
will  not  be  disturbed. 

Appeal  Irom  superior  court.  Orange 
county;  Winston,  Judge. 

Action  by  Robert  FalkneragalustH.H. 
ThompsoD  forthereeoveryof  money.  The 
action  was  tried  by  a  referee.  On  the  com- 
ing In  ot  his  report  the  defendant  demaod- 
ed  a  Jury  trial,  which  wes  granted.  Tbe 
Jury  returned  a  verdict  tor  plaintiff. 
Judgment  accordingly.  Defendant  ap. 
peals.  Affirmed. 

C.  D.  Tamer,  for  appellant. 
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Cube,  J.  The  cmm  on  appeal  !■  made 
ODt  by  appellant,  no  counter  case,  ae  far 
as  the  record  shows,  bavinfc  been  filed. 
Tbree  exceptions  appear  therein,  hnt  tbere 
la  not  a  sufficient  recital  of  tbe  evidence, 
or  ol  the  facta  admitted  or  proTen.  to 
point  tbe  excepttona,  or  to  enable  theconrt 
to  declare,  otberwlae  than  by  way  oT  snr- 
mtae,  what  errors  of  law  are  alleged  to 
bave  been  committed  below.  In  euchcase 
theconrt  will  affirm  the  Judgment  below, 
wmiama  r.  Wbltinit,  92  N.  C.  6U8.  Indeed, 
taklnjc  only  tbe  lacts  recited  In  the  caseoo 
appeal. thecasols unintelligible.  ItiBpoBal> 
bie  that  tbe  appellant  may  bave  conceived 
that  we  eottid  take  the  facts  from  the  evi- 
dence before  the  referee,  and  his  tlndln^ 
thereon,  as  these  have  been  (auneceasarlly) 
sent  nptn  tfaetranseript.  But  the  referee's 
report  was  set  aside  at  the  appellant's 
Instance.  Tbere  Is  nothing  to  Indicate 
that  Identically  tbe  same  evidence  was 
produced  on  the  trial  before  tbe  Jury,  nor 
ttaat  tbe  ]udge*a  rallnga  were  upon  the 
same  state  of  facte.  But,  were  It  so,  the 
court  would  not  wade  through  the  entire 
evidence  to  ascertain  the  particular  facts 
In  reference  to  which  tbe  ruling  objected  to 
was  made.  Wiley  v.  Logan,  95  N.  G.  858. 
Tbe  Judgment  must  therefore  be  affirmed. 

(112  N.  C.  TO) 

SIMPSON  etAl  V.  CAROLINA  C£NT.  B.  CO. 
(Sni^wia  Oovrk  ef  Morth  OsmHna.    Fab.  9, 
389&} 

Tbiai.— Sfkial  Vbsdictb— GORrmAOf— Quaxtdh 
Heudit— Instrdction. 

1.  Li  an  aetion  aselnst  a  lallioad  oonqMUur* 
plalntiffa  Id  one  count  decland  <hi  a  ipedal  writ- 
ten contract  for  dlggios  and  cnrblng  a  well,  and 
In  a  second  count  declared  on  a  ouantDm  meru- 
it, to  each  of  which  defendant  pleaded  denials. 
Bad,  that  special  Sndinge  hr  the  jory  that 
plaintlffi  had  not  complied  with  the  terms  of 
the  contract,  and  defendant  was  not  indebted 
to  ^aintifls  thereon,  and  that  defendant  was  in- 
debted to  plaintifEs  for  work  and  lalior  done  on 
the  well  for  the  amount  claimed,  were  not  in< 
consistent. 

2.  In  such  case,  if  plaintiffs  had  not  lir  all . 
things  complied  with  the  contract,  and  defend- 
ant bad  taken  adrantage  of  the  work  done,  and 
accepted  and  used  the  same  without  giTlnf; 
l)laintiE[H  uotice  of  objection,  and  an  opportunl- 
t7  to  correct  defects  and  complete  the  job,  bnt 
had  completed  it  with  Its  own  force,  plaintiffs 
are  entitled  to  recover  the  reasonable  worth  ot 
tbe  work  done,  not  to  exceed  the  amount  de- 
aanded. 

Appeal  from  superior  court,  Bntherford 
county;  Hokb,  Jndge. 

Action  by  J.  K.  Simpson  and  Frank 
Davis  against  tbe  Carolina  Central  Ball- 
nmd  Company  to  recover  the  contract 
price  of  digging  and  curbing  a  well  for 
deft^ndant.  From  a  Judgment  (or  plaln- 
tlffti,  defendant  appeals.  Affirmed. 

The  Qther  facta  fully  appear  In  the  fol- 
lowing statement  by  Avery,  J.: 

Tbe  action  was  commenced  before  a 
Jnatlce  of  tbe  peace,  and  was  taken  on 
appeal  to  the  soperlor  court.  Tbe  plain- 
tiff Slmpaon  flled  a  formal  complaint,  aft- 
erwards adopted  by  plalBtlff  Davis  when 
made  a  party.  The  plaintiff  declared, 
first,  on  the  following  special  coutract:' 
"I,  Prank  Davla,  do  hereby  contract  to 
finish  a  well  at  Bntherford  ton  depot  for 


the  Carolina  Cratral  Ballroad  Co.,  started 
and  dug  to  a  depth  of  twelve  feet  by  B.  L. 
Taylor,  said  well  to  be  fifteen  feet  square, 
and  as  deep  as  they  may  deem  necesaary 
to  furnish  an  ample  supply  ot  water  for 
tbelr  purpuaes;  said  well  to  be  paid  for 
when  flnlshed,  at  the  following  prices: 
For  dirt,  tbree  dollars  per  toot  for  each 
foot  In  depth,  and,  if  solid  rock  is  struck, 
tbe  hands  to  be  paid  wages  by  the  day, 
prices  to  range  from  75cents  to  f  1.25 ;  said 
well  to  tie  curbed  by  me  as  planned  by 
said  Carolina  Central  Ballroad  Co..  they 
fnmlsbing  lumber,  and  to  recurb  tbe  pot^ 
tlon  dug  by  B.  L.  Taylor,  In  a  good  and 
substantial  manner.  In  consideration  of 
which  tbe  Bald  company  agrees  tn  pay  me 
tbe  sum  of  'ten  dollars.  I  also  agree  to  fin- 
ish said  well  in  a  reasonable  length  ot 
time.  [Signed  and  sealed  by  pTalntltf 
DavlB.]  "  The  second  cause  of  action  was 
a  declaration  on  a  ga&ntum  meruit.  The 
court  charged:  "It  tba  Jury  sboald  And 
that  plaintiff  bad  In  aD  things  complied 
with  tbe  contract,  they  should  answer 
first  Issue  'Yes,'  and  second  leene  tbecou> 
tract  price,  according  to  Its  terms,  and 
need  not  consider  tbe  third  Issne.  II,  how- 
ever, the  Jury  should  answer  the  first 
Issue  *No,*  they  should  anbwer  the  second 
Issue  'Nothing,*  and  should  further  con- 
sider  the  evidence  on  the  third  issue.  It 
tbe  Jury  should  find  the  facte  to  be  that 

E lain  tiff  bad  nntlnallthlngs  compiled  with 
iu contract,  and  sbonld  alaofind  that  tbe 
defendant  ba^d  taken  advantage  of  work 
done  by  plaintiff,  and  accepted  and  used 
same  wltbont  notifying  plalntllf  tbere 
was  objection,  and  wltbont  giving  plalo- 
tlir  opportunity  to  correct  tbe  defects 
complained  of.  and  had  completed  tbe  Job 
with  its  own  force  of  bands,  without  giv- 
ing plaintiff  notice  and  opportunity  to  do 
su.  In  such  case  plaintiff  could  recover  nf 
defendant  tbe  reasonable  worth  ot  tbe 
work  done  by  plaintiff,  not  to  exceed  f  176, 
the  amount  demanded."  The  Jury  found 
In  response  to  two  tsanes  raised  by  the 
first  cause  ot  aetion,  and  one  by  tbe  sec. 
on d  cause  ot  action,  as  follows:  "(1)  Did 
the  plaintiff  Davis  comply  with  all  tbe 
stipulations  of  said  contract?  No.  (2) 
Is  defendant  indebted  to  plaintiff  on  tbe 
special  contract,  and,  U  so.  In  what 
amoont?  Nglhlng.  (8)  Is  defendant  in- 
debted to  plaintiO  fur  work  and  labor 
done  on  tba  well,  and.  If  so.  In  what 
nmonotr  ¥176.**  Foar  ot  tbe  assign- 
ments of  error  were  on  the  gronnd  that 
the  plaiatirr  was  not  entitled  to  Judgment, 
or  tbe  Judgment  for  costs  should  be  ren- 
dered for  defeodant  upon  the  findings  of 
the  Jury.  Tbe  defendant  appealed  from 
tbe  Judgment  rendered. 

W,  B.  Neai,  Jonea  it  SVOett,  and  P.  £). 
Walker,  tor  appellant.  M.  B.  Jiuttee,  fur 
appelle^, 

AvRRV,  J,,  (after  atatlog  tbe  Htcts.) 
Tbe  issues  having  been  raised  by  the  alle 
gations  set  forth  tn  tbe  two  causes  of  ac- 
tion, (tbe  one  on  tbe  special  contract,  and 
the  other  on  tbe  qoantam  mendtf)  with 
tbe  corresponding  denials  In  the  an- 
swer, the  findings  upon  them  were  not  In 
conaieteot  or  contradictory,  as  counsel 
for  the  defendant  contended.  Though  tbs 
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plalntur  DsTls  coald  not  recoTer  on  the 
special  contract  on  accoant  of  tbe  tallare 
to  show  compliance  with  ita  tprms  on  his 
own  part,  yet,  If  he  satlafted  the  Jury  that 
the  defendant  received  and  used  tho  well 
without  notifying  him  of  any  defect  In  the 
work  until  payment  waa  demanded,  or 
that  tbe  work  previously  done  proved 
beneficial  to  the  defendant  after  the  well 
was  taken  charge  ot  by  ita  agents  without 
objectiou,  the  plaintiff  was  entitled  to  re- 
cover, as  on  the  common  counts,  tor  work 
and  labordune.  Byerly  v,  Kepley,  IJonea, 

iN.  C.)  35;  Dover  v.  Ptemmoua.  10  Ired.23. 
lad  tbe  defendant  notified  the  plaintiff 
tbattbe  work  was  ootdone  as  tbe  compa- 
ny "deemed  neceaaary  to  fumlab  an  ample 
snpply  of  water  for  tbelr  purpoaes.**  and 
given  him  an  opportunity  to  i-emedy  de- 
fects and  complete  the  Job  with  hia  own 
force,  inatead  ot  enlarging  tbe  well  and 
alnklug  it  deeper  without  notice  to  him, 
he  could  not  have  recovered  nnleaa  be  had 
shown  that  be  compiled  with  Its  reuaoo- 
able demanda.  Wlnatead.T.  Beld,  Bnab. 
76.  Tbe  InstruRtton  given  by  the  Judge 
waa  In  accord  with  the  principle  we  have 
announced,  and  embodied  a  clear  and  enc- 
cinct  statement  of  the  law  applicable  to 
tbe  second  cauae  of  action.  As  all  of  the 
aaaignmenta  were  founded  either  upon 
tbe  contentions  that  the  plaintiff  was  not 
in  any  aspect  of  tbeevldenceentitled  tn  re- 
eoTer  as  upon  a  Quantnm  meruit^  or  that 
the  court  could  not  proceed  to  Judgment 
on  the  verdict,  we  do  not  deem  It  neces- 
sary to  dlacnas  them  In  detail.  No  error. 

BuBWBLL,  J.»  bavlDg  been  ol  counsel, 
did  not  sit. 

ai2  N.  C.  «) 

DUCKER  et  OX.  T.  WHITSON. 
(Supreme  Court  of  North  Garolhia.  Feb.  0, 
1893.) 

Cluhb  lOAiNST  Dbcbdent's  Esutb — AcnoN  OH 

HOTB— ISSOBB— COHSIDBR&TIO!!  —  USDITB  ImiiU- 
BXCB--11BST4L  CAPACITY— ISBTRUCTIONS. 

1.  Deceased  executed  a  note  to  his  wife 
and  to  each  of  Bereral  childreD,  a  son  and  two 
danghtero,  which  he  left  with  C,  together  with 
a  oontemporaneona  paper  Btating  that  aach 
notes  were  to  be  paid  oat  of  hIa  estate  in  addi- 
tion to  the  ahares  of  the  respective  payees,  and 
were  not  intended  as  adrancementa.  The  ad- 
ministrabH:  defended  against  me  of  tbe  dangfa- 
ters,  ftw  lack  of  CMuldeiaUon,  ^due  influence 
axerdsed  b7  the  sou,  mental  Ineapadtr.  failure 
to  deliver,  and  hecanae  the  note  and  accom- 
panying paper  oonstitnted  an  execntory  con- 
tract, not  binding  on  the  deceased,  plaintiff  be- 
.ing  one  of  the  diatribsteea.  ffeld,  that  the  case 
was  fairly  presented  by  Issues  covering  de- 
ceased's mental  capacity,  ondue  InBnence,  and 
delivery. 

2.  G.  having  testified  to  the  execution  of 
the  note  sued  on,  as  well  as  of  tiie  others,  and 
the  accompanying  paper,  it  was  proper  to  ask, 
as  beariog  on  the  onestton  of  delivery,  what  de- 
ceased  had  told  him  to  do  with  the  notes,— 
whether  to  hold  subject  to  deceased's  'order,  or 
pass  them  over  to  the  payees. 

3.  For  defendant  to  ask  a  witness,  whom 
he  had  introduced  to  show  deceased's  inca- 
pacity, if  witness  had  not  suggested  the  ap- 
pointment of  a  guardian  for  deceased,  was 
leading;  and  the  coart,  therefore,  might  refnse 
ft  without  error, 

4.  The  testimooy  of  the  other  daughter, 
who  lived  with  deceased,  that  his  mina  was 
bright  both  before  and  after  the  execution  of 


the  notes,  was  not  objectionable,  though  unac- 
companied by  the  statement  of  any  conversation 
or  conduct  showing  the  t)asie  m  her  opini<m. 

6.  Nor  was  it  objectionaUe  under  Code. 
I  680,  as  the  testimony  of  an  Interested  person 
in  relation  to  transactions  with  a  decedent. 

6.  The  court  charged  that  the  burden  was 
on  plaintiff  to  prove  the  executimi  of  the  note, 
which  done  she  had  made  a  prima  fade  ease; 
that,  if  the  jury  were  satlsfica  by  a  preponder- 
ance of  the  evidence  that  the  note  was  executed 
aud  delivered  by  deceased,  the  law  would  pre- 
sume mental  capacity,  and  that  the  bnMen 
was  on  defendant  to  disprove  it;  that  mere  weak- 
ness of  mind  was  not  suSicieut  to  invalidate  a 
contract;  that  if  deceased  kuew  what  he  was  do- 
ing, to  whom  and  for  whose  benefit  the  contract 
was  made,  that  It  was  for  the  payment  of  money, 
and  the  amount,  he  had  sufficient  capacity:  also, 
that,  if  deceased  had  shown  incapacity  prior  to 
the  execution  of  the  notes,  the  burden  was  on 
plaintiff  to  show  hia  capadty  at  tibe  time.  HdA 
a  fair  statement. 

7.  The  recital  In  the  accompanying  paper 
that  the  notes  were  intended  in  addition  to  the 
ahares  of  the.  several  payees  ia  the  estate,  and 
not  as  advancements,  did  not  render  the  notes, 
which  were  under  seal,  unenforceable,  by  show- 
ing that  the  oonsideratioQ  was  tiiat  merely  of 
love  and  afEectltm;  mx  would  the  tect  ox  tii« 
relationship  siting-  betweoi  the  payees  and 
deceased. 

Appeal  from  superior  court,  Buncombe 
county;  Btnuu,  Judge. 

Action  on  a  note  by  J.  C.  Docker  and 
wife,  Marcella  Ducker,  agtiinst  W.  B.  Wblt- 
aon,  administrator  of  W.  B.  Morray. 
Judgment  for  plaintiffs.  Defendant  ap- 
peals. Affirmed. 

Tbe  plaintiffs  complain  and  allege :  (1 ) 
That  on  September  10,  Vm,  tbe  defend- 
ant's Intestate  made  and  delivered  to 
Uarcella  .Murrey  his  promissory  note  in 
writing,  under  seal,  as  follows :  "  One  day 
after  date  I  promise  to  pay  to  tbe  order  ol 
Marcella  Murray  three  hundred  thirty* 
three  and  83/lUO  dollars,  value  received, 
this  September  10,  1892."  (Signed  and 
sealed  by  W.  K.  Murray,  aud  witnessed  bv 
M.  E.  Carter.)  r2)  That  after  the  execa- 
tioQ  ot  said  note,  and  prior  to  the  bring- 
ing of  tbifl  action,  the  said  Marcella  Mor. 
ray  was  married  to  Jf.  0.  Docker,  and  aha 
and  the  said  J.  C.  Ducker  are  tbe  plalntlffa 
above  named.  (8)  That  no  part  of  tbe 
said  note  baa  been  paid,  and  the  datnc, 
with  Interest,  Is  now  due  to  the  above- 
named  Marcella  Ducker.  (4)  That  on 
 day  of  letters  of  administra- 
tion on  the  estate  of  Intestate  were  duly 
Issued  to  tbe  defendant,  who  qoallfled  and 
entered  upon  tbe  discharge  of  taiaduUeH 
aa  adminlatrator.  (5)  Wberelore  plaln- 
tlffa  demand  Jadgment  for  the  amoont  of 
tbe  note  and  interest,  etc. 

Tbe  defendant,  anawering  the  com- 
plaint, aays  that  aliegatlooa  1,  2,  and  8 
thereof  are  not  true,  and  for  a  second 
cause  of  defense  says: 

''(l)  That,  at  tbe  time  of  tbe  pretended 
execution  of  tbe  said  alleged  note  to  tbe 
plaintiff  by  the  defendant's  intestate,  the 
said  intestate  also  executed  a  paper  writ- 
ing which  was  to  be  taken  aa  a  pare  of 
the  tranauction  concerning  the  execution 
of  snid  alleged  note,  and  others  therein 
mentioned,  and  delivered  said  paper  writ- 
ing, with  said  note  and  the  otiiera  men- 
tioned, tu  M.  E.  Carter.  The  said  paper 
wilting  Is  as  follows:  'Mr.  M.  E.  Carter* 
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The  note  nt  four  bandred  dollars  thla  day 
executed  by  me  to  my  wife,  Eliza,  payable 
one  day  after  date,  and  three  notes  of 
three  hundred  and  thirty-three  33-100  dol- 
lars, each  executed  by  me  to  my  son  John 
C.  Murray  and  my  twodaushtera  Terrisaa 
and  Uarcella  Murray,  respecclvely,  paya- 
ble one  dny  after  date,  and  all  left  with 
yon,  are  Intended  to  be  paid  out  of  my 
estate  In  addition  to  their  shares,  respec- 
tively, aa  my  wife  and  children,  and  are 
not  to  be  considered  as  advancements. 
This  Sept.  lOtb,  1880.  [Signed]  W.  R. 
Murray.'  (3)  That  the  said  notes  de- 
scribed Intbesald  paperwritlng.and  bear- 
ing even  date  with  theeald  paper  wrltlDK, 
were  executed,  If  at  all,  wltbout  any  valid 
consideration  In  law,  and,  as  he  Is  advised 
and  believes,  cannot  be  enforced  In  this 
court;  the  same  being,  as  he  Is  also  In- 
formed and  believes,  an  executory  con- 
tract, and  not  binding  In  law  against  the 
estate  of  the  defendant's  lutestate,  the 
plaintiff  berein  being  his  dauehter,  and 
one  of  bis  distributees.  (3)  That,  at  the 
time  of  the  execution  of  the  said  notes  and 
paper  writing,  the  Intestate  was  weak  In 
body  and  mind, and  did  not  havesnfflclent 
mental  capacity  to  make  a  contract; 
that,  owing  to  bis  mental  incapacity,  said 
Intestate  did  not  know  the  nature  of  his 
property,  its  value,  nor  its  retatlons,  nor 
to  whom  be  was  attempting  to  dispose  of 
bis  property.  (4)  That,  prior  to  the  time 
of  the  execution  of  tbe  satd  notes,  one 
John  C.  Murray,  who  is  tbe  sou  of  the  said 
intestate,  and  the  brother  of  the  plaintiff 
herein,  had  been  the  confldentlal  agent 
and  manager  for  the  said  Intestate,  W.  R. 
Murray,  and  bad  obtained  an  undue  in- 
fluence over  the  said  Intestate;  that  the 
said  John  C.  Murray  Inducerl  the  said  In- 
testate to  leave  bis  home  and  come  to 
Asfaevllle,  where  he  executed  said  notes 
and  the  said  paper  writing;  that,  from 
information  and  belief,  tbe  defendant  al- 
leges tbat  the  said  JoliuC.  Murray  em- 
ployed the  attorney  who  drew  tbe  papers, 
and  Id  whose  custody  and  control  they 
were  left;  thatthese  notesand  paperwrit- 
log  were  signed  by  tbe  said  intestate  at  a 
time  when  be  was  under  the  undue  and 
controlling  influence  of  tbv  said  John  C. 
Murray,  who  unduly  Influenced  hlmtoslgn 
the  same.  (6)  That,  Iron)  Information 
and  belief,  it  was  the  purpose  ol  the  said 
Jobn  C.  Murray,  in  Indnclng  bis  said 
father,  tbe  defendant's  Intestate,  to  exe- 
cute said  notes  and  paper  writing,  to  ob- 
tain control  of  tbe  sum  of  fourteen  hun- 
dred dollars  (91|400)  then  deposited  to 
the  credit  of  the  said  intestate  In  the  Na- 
tional Bank  of  Asheville,  and  to  deprive 
tbe  other  distributees  of  tlieir  share  of  the 
estate  at  the  death  of  said  ft*.  R.  Murray ; 
that,  at  the  time  of  the  execution  of  the 
«aid  notes  and  paper  writing,  tbe  plaintiff 
was  qnite  old  and  feeble,  and  not  expect- 
ed to  live  but  a  short  time;  that  since  tbe 
death  of  s»Id  intestate  the  widow,  one  of 
the  payees,  bss  bad  dower  assigned,  and 
ber  year's  allowance;  that  this  sum  of 
-fourteen  hundred  dollara  (fl,400)  was, 
and  did  constltote,  the  principal  portion 
of  the  persona]  estate  of  tbe  said  Intes- 
tate; and  that  If  those  notes  be  enforced 
tbe  other  distributees,  there  being  sevural 


of  them,  wni  be  deprived  of  their  share 
which  may  have  come  to  tlielr  hands  of 
the  defendant,  and  be  la  advised  and  be- 
lieves tbat  he  holds  tbe  personal  property 
of  the  Intestate.  Including  tbe  fourteen 
hundred  dollars.  {fl.400,)  In  truat  fur  all 
tbe  distributees,  after  payment  of  debts 
and  coats  of  administration.  (0)  Tbat, 
from  Information  and  belief,  none  of  tbe 
payees  named  in  said  notes,  except  tbe 
said  John  C.  Murray,  were  present  at  the 
execution  of  the  same;  that  they  knew 
nothing  of  the  same,  and  had  no  deaire  to 
have  more  than  their  legal  share  uf  Intes- 
tate's property;  and,  from  information 
and  belief,  tbe  defendant  avers  that  tbe 
said  Jobn  C.  Murray  Intended  to  become 
tbe  beneflclary  of  these  notes.  If  only  to 
use  the  money  to  his  personal  proflt.  (7) 
That  no  money  was  delivered  to  the 
payees  of  said  notes  prior  to  the  death  of 
the  said  Inteatate,  the  fourteen  hundred 
dollars  (91,400)  having  eome  to  the  pos- 
aenslon  of  tbe  defendant  aa  admlnlatrator. 
Tbe  four  nntea  described  In  said  paper 
writing,  in  the  ajtgregate,  make  the  sum 
of  fourteen  hundred  dollars,  ($1,400.)  e0F> 
responding  to  tbe  amount  wblch  the  said 
inteatate  bad  in  bank. 

"Therefore,  tbe  defendant  prays  lodg- 
ment: (!)  That  tbe  said  notee  be  declared 
Invalid  In  law.  (2)  That  it  be  declared 
that  the  execution  of  said  notes  was  the 
result  of  the  undue  Influence  of  said  John 
C.  Murray.  (3)  That  the  aald  Intestate 
did  not  hare  sufficient  mental  capacity 
at  the  time  to  make  a  valid  contract.  (4) 
For  general  relief  and  costs." 

The  plaintiffs  tendered  the  following  li- 
sues,  which  were  submitted  by  the  court, 
and  responded  to  aa  foUuwa:  "(1)  Uld 
W.  B.  Murray,  at  tbe  time  be  executed  the 
note  BUtid  on,  havecapacity  to  understand 
the  nature  of  the  act  be  was  doing,  tbe 
nature  and  value  of  bla  property,  and  fur 
wboae  beneflt  he  waa  executing  It?  An- 
swer. Yes.  (2)  Did  the  said  Murray  exe- 
cute tbe  said  note  in  consequence  o(  undue 
influence  exerted  over  him  by  John  Mur- 
ray? A.  Nn.  (3)  Was  the  note  delivered 
to  tbe  plaintiff  or  hla  agent  fur  him?  A. 
Yes."  The  defendant  tendered  the  follow- 
ing issues:  "(1)  Was  tbelntestate,  at  the 
time  of  the  execution  of  tbe  papersoed  on, 
of  such  a  stateof  mind  as  not  to  know  the 
nature  of  his  property,  its  value,  and  to 
whom  and  bow  be  was  dlspoRlng.ot  the 
same?  (2)  Waa  tbe  said  Murray  at  the 
time  under  the  undue  Influence  of  John 
Murray, oneofblssons?  (8)  Is  tbedefend- 
ant,  as  administrator.  Indebted  to  plain- 
tiff? If  so,  in  what  sum?"  The  court 
submitted  the  iBsues  tendered  by  tbe  plain- 
tiffs, and  refused  to  submit  those  tendered 
by  the  defendant;  and  the  defendant  ex- 
cepted, and  appealed  from  the  judgment 
rendered.  The  testimony  on  the  trial  sent 
up  in  tbe  ease  Is  very  volnminons,  but  tbe 
exceptions  are  snffleiently  stated  In  tbe 
opinion. 

Cbaa.  A.  Moore  and  W.  B.  Maloae,  for 
appellant.  B.  B.  Carter,  (or  appellees. 

MacRab.  J.  Tbe  first  exception  Is  to  the 
refusal  of  his  honor  to  submit  the  Issues 
tendered  b7  defendant,  and  the  submls* 
siun  of  tbose  tendered  b^  the  plain  tiffs. 


Digitized  by 


Google 


856 


SOUTHEASIEBK  BEPOBTEBtVou 


(N.  0. 


There  la  no  anbatantlal  difference  In  the 
flrat  and  second  ISBoes.  tendered  on  each 
Hide.  While  the  anawer  denies  tbe  execu- 
tion of  tbe  note  saed  on,  the  real  defense  la 
that  set  up  in  the  second  defense,  which, 
admitting  the  manual  signing  and  aeallofe 
of  tbe  note  or  bond,  avers  the  execution 
at  the  same  time  ot  a  separate  paper, 
which  eonstltates  nart  of  the  transaction ; 
tbe  want  ot  conaltieratton ;  the  (act  that 
the  two  papers  constitute  an  executory 
contract,  not  binding  upon  defendant's 
intestate,  because  the  plaintiff  le  one  of  tbe 
dfatributeea  ot  intestate;  that  there  was 
no  delivery  ot  said  papers  tn  plaintiff; 
that  their  execution  wau  obtained  by  rea- 
son of  undue  influence  exercised  upon  In- 
testate by  one  John  C.  Murray;  and, 
finally,  the  want  ot  mental  capacity  on 
the  part  of  plaintiff  to  make  a  contract  at 
tbe  time  of  the  execution  aforesaid.  Tbe 
iaaaea  submitted,  with  the  instructions 
thereon,  seem  to  have  presented  fairly  the 
matters  In  controversy:  Pint.  Did  the 
intestate,  at  the  time  of  the  execution  ot 
the  note  sued  on,  have  sufficient  mental 
capacity  to  malce  a  contract?  Second. 
Did  he  execute  It  In  conaequence  of  undue 
influence  exerted  over  him  by  John  Mur- 
ray ?  And,  tbirdt  was  the  note  delivered  * 

M.  B.  Carter,  a  witness  for  plaintlffa, 
having  t<pt]flea  to  tbe  execution  of  the 
note  saed  on,  as  well  as  several  other 
notes,  and  ot  a  eontemporaneoua  paper, 
the  plaintiff  proposed  to  ask  him  what 
Intestate  told  him  to  do  with  the  notes; 
and  to  this  tbe  defendant  objected  and  ex- 
cepted. An  examination  of  the  paper  will 
show  that  this  teetlmony  was  not  offered 
tOGontradlct  orexplain  It,  but  upon  the 
question  of  deliverr, — for  what  parpose 
was  the  note  left  with  Carter?  Delivery 
or  nondelivery  was  a  question  of  tact,  to 
be  proven  aliunde.  In  this  Instance;  and  It 
was  competent  to  ask  the  queatlon,  for 
the  purpose  of  ahowlng  whether  It  was 
lelt  with  Mr.  Carter  to  be  held  by  him  anb- 
]ect  to  tbeorderof  the  maker,  or  was  it  to 
be  delivered  to  the  payee? 

Joseph  Qarren  was  offered  as  a  witness 
by  defendant  upon  the  question  ot  the 
condltton  of  intestate's  mlud,  and  his  lia- 
bility to  be  Influenced  by  one  In  whom  he 
had  confidence;  and  alter  the  wltneaa  bad 
teatlfled  In  chief,  and  before  he  waa  turned 
over,  tbe  defendaat's  couuRel  proposed  to 
ask  blm  If  be  (witness)  did  not  at  tbe  time 
auggeat  that  Intestate  should  baveaguard- 
ian  appointed  tor  him.  To  thla  plaintiff 
objected,  the  objection  was  sustained,  and 
defendant  excepted.  The  question  was  a 
leading  one.  It  was  In  the  discretion  of 
hla  honor  to  have  permitted  It,  and  the 
foaal  to  do  eo  Is  not  a  matter  which  can 
be  assigned  tor  error.  1  Greenl.  Ev.  (14tb 
£d.)  9  4S5,  and  note.  After  much  testl- 
mony  oRered  on  both  sides  as  to  the  meo> 
tal  capacity  of  Intestate, Olarrisaa  Murray 
waa  offered  as  a  witness  tor  plaintiff;  and 
the  plaintiff  propoHed  to  ask  her  what,  in 
her  opinion,  was  the  condition  of  her  ta> 
ther*a  (intestate's)  mind  when  he  left 
home,  based  upon  her  knowledge  and  ob- 
■erratlon  of  hlra  at  the  time.  Defendant 
objected  to  the  question  because  tbe  wit- 
nan  had  not  stated  any  conversation  or 
eondvet  ot  bis,  or  anything  which  had 


passed  between  them,  or  any  other  facf" 
npon  which  she  could  base  an  opinion. 
This  objection  was  overruled,  and  defend- 
ant excepted.  The  witness  testified  that 
intestate's  mind  was  bright  and  dear; 
tfaatshe  had  known  and  lived  with  him  aU 
berllfe;  that  she  had  seen  him  make  con- 
tracts, and  manage  his  affairs,  and  that 
she  based  her  knowledge  nn  this;  that  she 
saw  him  when  he  came  back  after  the 
notes  were  executed,  and  hla  mind  was 
bright;  that  he  was  postmaster  and  a 
iuatice  of  tbe  peaes,  ana  attended  to  tbe 
business;  and  witness  testified  to  her 
opinion  that  he  bad  mental  capacity 
sufficient  to  make  a  contract.  To  all  of 
the  foregolDA  the  defendant  excepted. 
She  farther  testified  that  her  brother 
John  gave  her  one  ot  the  notes,  and  she 
kept  It  a  day  or  two,  and  gave  It  back  to 
him.  Although  it  is  not  clearly  stated, 
we  may  take  it  that  this  witness  is  a 
daughter  of  Intestate,  and  that  she  is  the 
same  as  the  Terrlssa  who  was  the  person 
mentioned  In  M.  E.  Carter's  teHtimoii>.  to 
whom  one  of  the  notes  was  made  payable. 
If  the  objection  was  under  section  590  of 
the  Code.becanae  she  was  Interested  In  the 
event  of  this  action,  we  fail  to  see  any- 
thing In  her  testimony  in  relation  to  a 
personal  transaction  or  commnnication 
with  Intestate.  Indeed,  sneb  testimony 
seems  to  have  been  carefully  avoided.  It 
may  be.  If  she  had  been  asked  as  to  any- 
thing which  had  passed  between  herself 
and  the  Intestate,  tbe  objection  would 
have  been  properly  made,  under  section 
690.  She  testified  to  the  grounds  ot  her 
opinion,  upon  ber  knowledgeof  his  mental 
condition  from  his  other  acts  than  wltb- 
herself,  and  that  upon  his  return  from 
making  the  notes  hla  mind  was  bright; 
thus  fixing  the  time  as  shortly  before  and 
directly  after  the  act  In  question.  His  hon- 
or.  In  subtance, charged  the  Jary.upon  the 
first  Issue,  that  the  burden  was  on  tbe 
plaintiff  to  prove  the  exeeatlon  of  the 
note,  and  that  when  she  had  done  thla  she 
had  made  out  a  piitam  fkcte  case.  He  ar- 
rayed  the  contentions  of  tbe  parties,  and 
the  testimony  ottered  In  support  thereof, 
on  this  issue,  and  left  It  to  the  Jury  to  de- 
termine whether  tbe  plaintiff  had  satis- 
fled  them,  by  a  preponderance  ot  evidence, 
that  the  note  was  signed  and  sealed  by  In- 
testate, that  be  delivered  it  to  Carter  for 
the  plaintiff,  and  thatCarter  accepted  It  as 
agent  for  plaintiff,  and, If  they  wereso  saC- 
Iefled,aBto  the  mental  capacity  ot  intes- 
tate, the  law  presumes  he  had  It,  and  the 
burden  le  on  tbe  d^endant  to  disprove  It 
by  a  preponderance  of  evidence;  that  mere 
weakneasfrf  mind  Is  notsufflclsnttoinvalt 
date  a  contract;  that  If  he  knew  what  be 
was  doing,  to  whom  and  for  whose  benefit 
It  waa  made,  that  it  waa  for  the  payment 
of  money,  and  theamountof  money  he  was 
about  to  dlRpose  of,  be  had  anfficient  men- 
tal capacity;  and  this  Instruction  was  r^ 
Iterated,  in  substance.  He  further  tnatmct- 
ed  the  Jury,  upon  this  Issue,  that.  It  defend- 
ant's intestate  had  abown  mental  Inca- 
pacity prior  to  tbe  execution  of  the  note, 
tbe  burden  waa  upon  tbe  plaintiff  to  show 
that  It  was  executed  at  a  time  when  he 
had  the  capacity  to  contract.  This  waa 
the  Bnbstance  «  his  honor's  chaist  oa 
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the  first  ISHue,  and  we  think  It  covered  all 
of  the  proyera  to  wblch  tlie  delendaut 
was  entitled. 

The  defendant  contends  thnt  there  was 
no  testimony  upon  trhlch  bis  honor  could 
have  left  it  to  the  Jory  to  dPtermlDe 
whether  the  note  wae  left  with  darter  as 
the  agent  ol  plaintiff,  and  to  deliver  to 
faer.  Having  admitted  the  testimony  ol 
Carter  aa  to  what  intestate  told  him  to 
do  with  the  notes,  It  follows  that  his  tos- 
timony  was  to  t>e  considered  upon  the 
question  of  dellverv,  and  whether  the  In- 
testate left  It  with  Carter  to  hand  over  to 
the  plaintiff,  the  payee.  And  we  do  not 
think  that  Carter'a  testimony  wonld  war- 
rant the  InatraetloD  asked,  that  if  John 
Mnrray  took  the  note  with  the  under- 
standing between  him  and  Carter  that  it 
was  to  be  handed  to  plaintiff,  and  by  her 
handed  back  to  Carter,  this  would  be  no 
delivery.  The  lav  is  plain  ae  to  the  deliv- 
ery of  a  deed  or  bond  by  the  maker  to  a 
third  party  for  the  benefit  of  the  grantee 
orobUeee.  Shortly  stated,  "the  delivery 
of  a  deed  is  the  parting  with  It  under  such 
efrcumstances  as  prevent  its  recall.  Kirk 
V.  Tnmer,  1  Dev.  Eq.  14.  The  delivery  to 
a  stranger,  to  become  a  delivery  to  the 

Sarty,  mnst  be  a  delivery  for  the  use  or 
enefit  of  the  party,  and  not  rejected,  bat 
accepted.by  the  party."  Whlcbardv.  Jor^ 
dan. «  Janes,  (N.  C.)  54;  PhllUpe  v.  Hons- 
tOD,  6  Jones.  (N.  C.)  802.  See.  also,  2 
Amer.  ft  Eng.  Enc.  Law,  468.  The  diffi- 
enl ty  arises  In  the  application  to  particu- 
lar cases.  The  fourth  prayer  for  Instruc- 
tions seemo  to  have  been  given  almost  In 
its  very  words.  It  is  too  tate  now  to  cite 
authorities  that  it  is  not  necessary  for 
the  Judge  to  give  the  Instructions  as  prayed 
for,  verbatim.  We  conclude  that  there 
was  no  error  in  the  InstractlonB  given,  or 
In  the  refusal  to  «^ve  those  asked  for,  bat 
not  given. 

We  come  now  to  the  last  exception, 
upon  the  law  of  the  case,— whether,  un- 
der all  the  testimony  and  flndlnga  of  the 
Jury,  the  note,  as  explained  by  the  eon- 
temporaneons  paper,  was  enforceable  at 
law.  The  note  wan  nnder  seal,  Importlog 
a  conaideratlon.  There  la  nothing  in  the 
contemporaneons  paper  to  nhow  want  of 
consideration:  *'Mr.  M.  E.Carter:  The 
note  of  $400,  this  dayexeruted  by  me  to  my 
wife,  Eliza,  payable  one  day  after  date, 
and  the  threenotes  of  9888.88  each,  execut- 
ed by  me  to  roy  son  John  C.  Murray,  and 
my  two  daughters,  Terrlssa  and  Marcella 
Murray,  respectively,  payable  one  day  aft- 
er date,  and  all  left  with  yon,  are  intended 
to  be  paid  out  of  my  estate,  In  addition 
tri  their  shares,  respectively,  as  my  wife 
and  children,  and  are  not  to  be  considered 
as  advancements.  This  September  10, 
1889.  W.  R.  Mdrut.  [Seal.]"  We  can- 
not say  that  the  fact  appearing  In  this  pa- 
per, that  the  payee  was  his  daughter,  waa 
nnfflclent  to  rebut  the  consideration  im- 
ported by  the  seal,  or  that,  by  a  fair  con- 
struction of  this  paper,  It  appears  that 
there  was  no  consideration  for  the  note 
but  tbat  of  love  and  aflectioo,  which  de- 
fendant contends  is  not  sufficient  to  sap- 
port  a  promise.  Bat  If  we  treat  the  note 
as  a  voluntary  bond,  intended  as  a  gift, 
the  seal  Imports  a  consideration,  aod 


there  Is  respectable  anthorlty  to  the  efteet 
that  It  can  be  enforced.  8  Amer.  &  Eng. 
Roe.  Law,lS21,and  cases  cited.  Upon  the 
whole,  we  see  no  error,  and  the  Jodgraent 
moat  be  affirmed. 
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MeNBAIi  FIPB  A  FOUKDBT  Oa  v.  HOW- 
LAND  et  aL 

(Samena  Oonrt  of  North  OamUna.   De&  2% 
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MscBAHic'e  Liair— Propkrtt  Scbjbot  —  Assion- 

■BNT  or  CoimuaT — JoDGMSNT  AeA.IN8T  COBPO- 
BATIOK— RBCBITBB. 

1.  Code,  H  1781.  1782,  pro^de  that  erery 
kind  of  propaty  shall  be  BaDject  to  a  liea,  for 
all  work  done  or  materials  fumisbed,  prior  to 
any  incnmbrance  after  the  work  was  b^un. 
Sections  1801  and  1802  provide  that  all  aab- 
contractors  who  fumlih  materia]  for  any  Im- 
provements on  real  estate  shall  have  a  Hen 
thereon,  which  sh^l  be  preferred  to  the  me- 
chanic's lien  now  provided  by  law,  when  no- 
tice thereof  shall  be  Kiven;  and  the  person 
claiming  the  lien  may  pre  notice  to  the  owner 
or  lessee  who  makes  tne  contract  for  snch  im- 
provement at  any  time  before  settlement  with 
the  contractor,  and,  npon  failure  of  such  owner 
to  retain  out  of  the  amoant  due  the  contractor 
enoagh  to  pay  the  claimant,  the  latter  may  en- 
force his  lien.  Section  1789  provides  that  no> 
tioe  (tf  the  lien  shaU  be  filed  within  12  montha 
after  the  final  fnznlshing  of  materials.  Hdd, 
where  H.,  a  private  individual,  oootracted  with 
a  town  to  operate  a  system  of  waterwoiks,  and 
snpply  It  with  water,  and  acquired  lands  for  a 
reservoir,  and  a  right  of  way  for  pipes,  and 
plaintiff  furiiished  the  pipes,  machinery,  and 
materials  for  conatmcting  the  woriis,  that  the 
waterworks  and  easements  connected  therewith 
were  the  private  property  of  H.,  and  plaintiff 
was  entitled  to  his  lien  thereon. 

2.  Fending  the  construction  of  such  water- 
works, defendant  water  company  was  incorpo- 
rated, whereupon  B.,  without  notice  to  plain' 
tiff,  assigned  his  contract  with  the  town,  and 
ail  his  waterworks  property,  to  defendant,  and 
thereafter  completed  the  works  as  subcontractor 
under  his  assignee,  plaintiff  continuing  to  fur- 
nish the  materials  under  his  original  contract 
with  H.  therefor.  BOd,  where  plaintiff  did  not 
file  notice  of  his  Ilea  until  after  the  transfer  to 
defendant,  but  within  12  months  from  the  date 
of  famishing  liis  last  materials,  that  the  lien 
related  back  to  the  time  when  the  first  mat^ 
rials  were  furnished,  which  antedated  defend- 
ant's pnrchase,  and  defendant  took  subject  to 
plaintliFs  lien  for  materials  funialied  both  be- 
fore and  after  the  transfer. 

3.  Code,  S  671,  provides  that,  where  a  judg- 
ment Is  entered  against  "a  corporation  author- 
ized to  receive  fare  or  tolls,  the  franchise  of 
snch  corporation,  with  all  the  rii^ts  and  priv- 
ileges thereof,  so  far  as  relates  to  the  receiving 
of  fare  or  tolls,"  may  be  taken  on  execution. 
Beli,  that  the  statute  includee  defendant  water 
company,  authorized  to  charge  a  water  rate, 
and  the  proper  method  to  enforce  plaintifTs 
judgment  is  by  a  receiver  for  defendant,  under 
Code,  {  S79,  providing  for  such  appointment 
after  judgment  to  cany  the  same  into  effeefc. 
Avery,  J.,  dissenting. 

Cross  appeals  from  superior  court,  Dur- 
ham county;  E.  T.  Boykin,  Judsre. 

Action  by  the  McNeal  Pipe  &  Foundry 
Company  against  A.  H.  Howland  and  the 
Durham  Water  Company.  From  a  judg- 
ment vacating  plaintiff's  lien  lor  materials 
furnished,  and  atvarding  judgment  against 
defendant  Howland,  both  partlea  appmU 
Heversed. 
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In  June,  188B,  the  deTendaiit  Howland 
eoDtracted  In  writing  with  the  defendant 
town  of  Durham  to  conatruct  a  syntem  of 
waterworks  torsald  town  to  supply  water 
(or  public  and  flomeetlc  porpOHca.  On  No- 
vember H,  1889.  the  plalatiff  contracted  tn 
sell  to  Howland  the  neceasarj  materlala, 
and  the  same  were  anpplled  and  uaed,for 
conatractlng  uald  waterworks;  and  the 
delivery  thereof,  which  was  lucladed  In 
the  contract,  began  on  December  4, 1886, 
and  was  completed  on  May  7, 18S7.  In  the 
latter  part  of  the  year  1S86  the  Durham 
Water  Company  was  Incorporated,  and 
on  January  1,  1887,  Howland  assigned  his 
contract  with  the  town  to  the  said  Dur- 
ham Water  Company ;  and  the  company 
asanmed  the  duties,  uabilltlee,  and  obliga- 
tions of  Howland  to  said  town  under  the 
contract  aforesaid.  On  July  19,1887,  How- 
land having  Tailed  to  pay  plaintiff  a  large 
part  of  his  Indebtedness  for  materials  fur- 
nished, the  plain  tltt  filed  Its  claim  fur  the 
same  In  the  office  of  the  clerk  of  the  supe- 
rior court  of  Durham  county,  In  order  to 
secure  a  Ilea  as  allowed  by  Code,  SS  1781- 
180S.  It  was  admitted  that  this  claim 
was  sufficient  In  form  and  comprehensive- 
ness, but  it  was  contended  that  It  was 
not  sufficient  to  create  the  lien  as  claimed 
by  plaintiff.  On  the  day  the  claim  was 
filed  the  plaintiff  save  the  defendants  no- 
tice ol  Howland'a  Indebtedness  to  It,  and 
of  the  flllnf;;  of  Ita  claim  and  Its  alleged 
lien,  and  demanded  of  said  defendant  com- 
pany that  it  retain  out  of  theamount  due, 
or  to  becomedue.frum  it  to  the  said  How- 
land, on  account  of  the  said  waterworks, 
so  much  as  was  necessary  to  pay  plain- 
tiff's claim.  The  court  below  adjudged 
that  the  lien  filed  by  plaintiff  was  of  no 
force  and  effect,  and  that  the  aame  be  va- 
cated and  set  aside;  and  It  was  further 
adjudsred  that  the  Durham  Water  Com- 
pany recover  I  ts  costs  of  plaln'Ulf,  and  also 
that  plaintiff  pay  all  the  costs  connected 
with  the  filing  of  the  lien ;  and  It  was  fur- 
ther adjudged  that  plaintiff  recover  of  the 
defendant  Howland  the  sum  of  |1(I,U75.7S, 
with  Interest,  etc.  Both  parties  appealed. 

J.  W.  Hinsdale,  and  Wta.  A.Oathrte,  tor 
plaintiff.  W.  VP.  Fuller  and  Hoone  A 
Parker,  for  defendants. 

MacRab.  J.  We  adopt  the  following 
opinion  prepared  by  the  tate  Chief  Justice 
Mebriuon  In  this  case,  with  such  addi- 
tions thereto  as  In  our  Jodgment  are  nec- 
essary to  a  full  determlnatlutt  of  the  ques- 
tions presented  to  us  on  appeal.  That 
opinion  is  as  follows: 

-The  statute  (Code,5§  1781-1808) entitled 
'Liens' is  remedial,  and  Its  clear  purpose 
Is  toglve  contractors, subcontractors, and 
laborers  Hens  upon  property  as  therein 
prescribed  and  provided,  to  aecnre  the 
payment  ol  money  dtie  tor  labor  done  or 
materials  supplied  on  or  about  the  same. 
To  that  end  its  language,  phraseology, 
and  scope  are  broad  and  comprehensive. 
There  are  few,  if  any,  express  exceptive 
provisions  in  It;  and.  In  the  absence  of 
them,  exceptions  and  limitations  affecting 
such  liens  cannot  be  allowed,  unless  by 
necessary  Implication.  The  object  Is  to 
give  a  Hen  ou  particular  property  deriv- 
ing particDlar  benefit,  in  favor  of  classes 


of  pensona  whose  claims  are  mppoeed  tc 
bare  peculiar  merit.  All  this  la  made  the 

more  manifest  br  the  amendatory  stat- 
ute, (Acts  1887,  c.  67.)  Moreover,  numer- 
ous declsioDS  of  this  court  interpreting  this 
statute, and  theamendments  thereto, fully 
sustain  the  view  here  expreRsed.  Chad- 
burn  T.  Williams,  71  N.  C.  444;  Wooten  v. 
HIII.  98  N.  C.  48.  8  S.  E.  Bep.  840;  Burr  v. 
Manltsby,  99  N.  O.  268,  6  S.  E.  Bep.  19S. 

"Adverting  now  to  provisions  of  tbe 
statute  pertinent  to  the  present  case,  sec- 
tion 1781  thereof  provides,  among  other 
things,  that  'every  lot,  farm,  or  vessel,  or 
any  other  kind  of  property,  real  or  person- 
al, out  herein  enumerated,  shall  be  subject 
to  a  lien  lor  the  payment  of  all  debt*  con- 
tracted for  work  done  on  the  same,  orma- 
terlal  furnished.'  It  la  further  provided 
that  *  tbe  Hen  for  work  on  crops  or  farmn 
or  materials  given  by  this  chapter  shall 
be  preferred  to  every  other  lieu  or  incum- 
brance which  attached  upon  the  property 
subsequent  to  the  time  at  which  tbe  wurk 
was  commenced  or  tbe  materials  were  far- 
nlsbed.'  Code,  8  1782.  It  la  farther  pro* 
vlded  that  *all  subcontraetora  and  labor- 
ers who  are  employed  to  tarnish,  or  who 
do  furnlah,  material  for  the  building,  re- 
pairing, or  altering  of  any  house  or  other 
Improvement  on  real  estate,  shall  have  a 
lien  on  said  house  and  real  estate  for  the 
amount  of  such  labor  done  ormaterlal  fur- 
nished, which  lien  shall  be  preferred  to  tbe 
mechanic's  lien  now  provided  by  law, 
when  notice  thereof  shall  be  given  as  here* 
inafter  provided:  provided  that  the  sum 
total  of  all  the  liens  due  eubcontracturs 
and  material  men  shall  not  exceed  tbe 
amount  doe  tbeoriglnnl  contractor  at  tbe 
time  of  notice.'  Code,  §  1801.  In  this  con- 
nection section  1802  provides  that  *any 
subcontractor,  laborer,  or  material  mart 
who  claims  a  lien  as  provided  In  the  pre- 
ceding section  may  gtvenottce  to  the  own- 
er or  lessee  of  the  real  estate  who  makes 
the  contract  for  such  building  or  Improve- 
ment at  any  time  before  tbe  settlement 
with  tbe  contractor;  and  If  the  tiald  own- 
er or  lessee  shall  refose  or  neglect  to  retain 
oat  of  the  amount  due  the  said  contractor 
underthe  contract  as  much  as  shall t>e  due 
or  claimed  by  the  subcontractor,  laborer, 
or  material  man,  the  subcontract.or,labor- 
er,  or  material  man  may  proceed  to  en- 
force bis  lien,  and  after  such  notice  Is  giv- 
en no  payment  to  the  contractor  shall  be 
a  credit  on.  or  discharge  of«  the  the  lien 
herein  provided.'  It  Is  further  provided  in 
sectlou  1789thHt  'notice  of  the  lien  shall  be 
filed  as  hereinbefore  provided  at  any  time 
within  twelve  months  after  the  comple- 
tion of  the  labor,  or  the  final  famishing 
the  materials,  or  tbe  gathering  of  tlie 
crops:  provided  that  in  cases  of  liens  ou 
real  estate,  or  any  Interest  therein,  given 
by  this  chapter,  the  notice  shall  be  filed  in 
the  office  of  tbe  superior  court  clerk  with- 
in twelve  months  after  the  completion  ot 
the  laboror  the  final  furnishing  of  the  ma- 
terials.' When  the  claim  is  so  filed  within 
twelve  months  the  Hen  relates  back'tu 
the  time  at  which  the  work  was  com* 
menced  or  the  materials  were  furnished,* 
and  Is  preferred  to  all  liens  or  Incnmbrances 
created  anbsequent  to  that  time.  Code, 
S 1782;  Burr  v.  MauUsby,  aupra,  and  cases 
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there  cited.  And  this  Is  so  olttaongb  the 
subseqneat  Incnmbrancer  had  do  notice  of 
the  lien  tliiia  relatinx  back.  The  clause  of 
the  Rtatute  (Onde,  §  1781)  first  above  recit- 
ed declares  that  'every  lot.fnrin.or  vessel, 
or  any  kind  of  property,  real  or  personal. 
Dot  hmln  enamerated,  shall  be  subject  to 
a  Hen  tor  the  payment  of  all  debts  con- 
tracted for  work  done  on  the  same,  or  ma- 
terials turnlfihed.'  This  phraseoloiiy,  and 
rbe  purpose  of  it,  are  comprehensive.  The 
U(>n  prescribed  attaches.  In  the  case  pro- 
vided for,  to  any  real  property,  whether  it 
be  denominated  *a  lot  or  farm,'  ora  store- 
taonse  site,  a  mill  site,  a  water  resprvolr 
site,  or  the  like.  The  lien  arises  in  favor 
of,  and  to  secnr**  the  payment  of,  any  and 
'  all  debts  contracted  for  work  done  on  the 
same,  or  material  furnished.*  By  the 
term  'material  furnished*  Is  meant  some- 
tbing  furnished  to  be  appropriately  used 
and  pertinently  applied  on  the  land  devot- 
ed to  some  parpose,  no  matter  what,  so 
that  the  purpose  be  lawful.  The  purpose 
Is  to  secure  the  debt  contracted  fur  mate- 
rial furnished  on  or  about,  or  connected 
with,  the  land.  In  counection  with  the 
purpose  to  which  it  Is  devoted,  in  whole 
or  In  part.  The  debt  so  contrHctcd  be- 
comes a  lien, — a  charge  upon  the  land; 
and  that  land  may.  It  need  be,  be  sold,  or  in 
some  appropriate  way  applied  to  tbe pay- 
ment of  thedebt  aecared  by.  and  constlCnt- 
ini?  the  ground  of,  tbe  lien.  It  makes  no 
dirrerenL*e,ae  to  the  ownership  nf  the  land, 
if  tbe  debt  for  such  considerations  ^as 
lawfully  contracted,  because  the  land  Is 
benefited  by  the  labor  so  dune  on  ur  about 
it.  or  by  the  materials  furnished.  The  In- 
lentioo  lu  that  the  land  shall  be  rbarfced 
by  a  Hen  with  the  cost  of  the  benefits  so 
extended  to  It,  whether  the  benefits  arise 
from  labor  done  In  buIldiuK  or  repairing 
houses.  In  cultivattn^  the  land,  bnltdlns 
feaces,  dltcbluK.  felling  trees,  or  the  like, 
or  from  the  erection  of  mills  ot  any  kind 
on  It,  or  from  supplying  machinery,  fix- 
tares,  or  any  'material  fnrnlBhed^  tor 
sncb  porpose.  This  Is  a  Just  and  reasona- 
ble interpretation  of  the  clause  of  the 
statute  recited.  Indeed,  It  would  he  dilfi- 
cult  to  suggest  any  other  fair  meaning. 

**  In  the  present  case  the  defendant  How- 
land  contracted  with  the  town  of  Durham 
to  supply  It  with  water  for  public  and  do- 
mestic purposes,  and  with  that  view,  and 
to  ttaat  end. he  acquired  certain  land,  aita- 
ate  four  or  five  miles  from  the  town,  tor 
the  purpose  of  constructing  a  water  reser- 
voir, and  the  right  ol  way  for  pipes  under- 
ground, through  which  to  convey  the  wa- 
ter to  the  towQ.  In  connection  with  this 
water  reservoir,  much  machinery,  ptpps, 
and  other  material  were  necesaury.  He 
contracted  with  tbe  plaintiff  to  supply  blm 
with  a  large  quantity  of  suitable  pipe  and 
other  thlnirs  to  be  ased  on  and  about  tbe 
land  for  the  purpose  of  this  reservoir,  and 
to  effectuate  the  end  contemplated  by  It. 
The  contract  did  not  recite,  iu  terms,  that 
thp  pipe  and  other  things  so  supplied  by 
the  plaintiff  were  to  beusied  for  the  express 
poTpoae  otthe  reservoir  and  wateraupply; 
bat  it  appears  that  the  plaintiff  knew  of 
It,  and  it  savors  ot  trlQIngto  suggest  that 
It  was  not  well  and  distinctly  understood 
and  Intended  by  tbe  parties  that  tbe  goode 


were  furnished  for  sncb  purpose.  Tbe  con* 
tract  and  the  goods  supplied  auggested  tbe 
purpose,  and  It  was  not  necessary  to  re- 
cite or  declare  It,  In  terms.  Unas  euffl- 
clent  that  It  certainly  appeared.  Lanier 
V.  Bell,  81  N.  C.  337,  Is  not  Inconsistent 
with  what  Is  here  said, as  seems  to  be  sup- 
posed. The  plaintiff  furnished  the  pipes 
and  other  things  to  the  defendant  for  tbe 
purposes  of  the  reservoir  and  water  a\ip- 
ply  to  be  made  by  and  through  means  of 
It:  The  defendant  Howland  failed  to  pay 
a  large  part  ol  the  debt  he  contracted  to 
pay  the  plaintiff  tor  the  materials  so  fur- 
nished by  It.  In  view  of  tbe  facts,  at  on<*e 
upon  supplying  sueb  materials  not  paid 
for,  a  Hen  upon  tbe  land  mentioned,  and 
the  property  connected  with  It  perma- 
nently for  the  purposes  to  which  It  was 
devoted,  arose  In  favor  of  the  plaintiff. 
Its  debt  at  once  became  a  charge  upon  the 
land,  to  be  perfected  by  filing  its  claim  In 
that  respect  in  tbe  ofilce  ot  the  superior 
court  clerk,  as  above  pointed  out.  And 
this  filing  might  be  done  at  any  time  with- 
in twelve  months  next  after  fnrnlsbiug 
the  materials  above  mentioned.  It  was 
done  within  that  time.  This  lien,  so  per- 
fected, related  back  to  tbe  time  when  the 
materials  began  to  be  furnished.  Tbe 
statute  BO  provides.  Code,  §S  17S1,  1789; 
Burr  V.  Maultsby.  supra.  The  enterprise 
of  supplying  the  town  with  water  was 
that'  of  the  defendant  Howland.  The 
property  was  his.  It  did  not.  In  any 
sense, belong  to  the  town.  It  bad  not  tak- 
en on  any  quality,  or  been  placed  In  any 
condition,  that  rendered  !t  exempt  from 
Ilen  as  contemplated  by  the  statute.  It 
belonged  to  a  private  Individual. 

"The  etatate  (Code.  S§  ITDO.  1791)  pre- 
scribes how  the  plaintiff  might  enforce  his 
Hen.  Upon  his  Judgment  he  Is  entitled  to 
have  execution  agninst  the  property, 
'which  shall  direct  the  ofl3rer  to  sell  tbe 
right,  title,  and  Interest  which  the  owner 
had  In  tbe  premises,  or  the  crops  thereon, 
at  tbe  time  of  filing  notice  of  the  Hen,  be- 
fore such  execution  shall  extend  to  tbe 
general  property  ot  the  defendant,*  Tbe 
property  to  which  the  Hen  attaches  is 
specially  devoted  to  the  satisfaction  ot  the 
plaintiff's  debt,  and  hence  it  must  be  sold 
before  his  other  property  may  be  resorted 
to  tor  tbe  like  purpose. 

"It  appears  that  the  defendant  tbe  Dur- 
ham Water  Company  was  Incorporated 
in  tbe  faU  of  1886,  and  Invested  with  ap- 
propriate corporate  powers  for  tbe  pur- 
pose of  supplying  the  said  town  with 
water,  and  that  tbe  defendant  Howland, 
on  the  1st  day  ot  January,  1887,  «otd  and 
assigned  his  contract  with  tbe  said  tuwn 
to  It,  and  likewise  sold  to  it  all  the  prop- 
erty be  had  acquired  for  the  purpose  of 
making  soch  water  sapply,  and  this  prop- 
erty embraced  that  to  which  tbeplalntlffS 
lien  attached.  It  is  earnestly  contended 
that  therefore  the  plaintiff  acquired  no  lien 
—First,  becanee  the  defendant  water  com- 
pany i&qaaiil  public  corporation)  acquired 
title  by  Its  purchase  to  tbe  said  property, 
and  the  latter  Is  devoted  to  pnbllc  pur- 
poses, and  hence  Is  not  tbe  subject  of  such 
lien;  and,  second,  because  tbe  plaintiff's 
lien.  If  Indeed  he  ever  had  any,  was  secret, 
—as  notlee  of  It.  and  tbe  plaintiff's  debt  and 
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claim,  bail  not  been  filpd  In  the  ofSce  of 
the  superior  court  clerk  antll  the  IBth  day 
of  July,  1887t  after  the  said  compaiiy  pur- 
ebaeed  the  property.  As  appears  from 
what  has  been  said  above,  tb«  plaintiff  did 
have  a  Ilea  for  Ita  debt  upon  the  property 
(the  land  and  flxturea  made  part  of  It) 
which  the  deteodant  company  purchased 
from  Its  codefendant.  Huwland;  that  al- 
tboagh  the  plaintiff's  claim  was  not  filed 
ontil  the  l»th  of  July,  1887,  the  lien  related 
back  to  the  time  when  the  plalntllf  befcan 
to  aopply  tbe  materlali.  wbteh  time  ante- 
dated tbn  purchase  of  the  dtfeadant  com- 
pany. If  it  be  Kranted  that  the  defendant 
company  was,  in  a  eense,  a  public  corpo< 
ration,  and  Its  property  was  devoted  to 
a  proper  pobllc  purpose,  It  did  not,  and 
could  not,  buy  the  property  it  did  bay 
from  Ita  codefendant,  discharged  of  the 
plaintiff's  lieu,  wlthont  its  assent.  It  did 
not  assent,  and  henuo  the  company  took 
the  property  charged  with,  and  agbject  to, 
the  lien.  No  public  corporation— not  tbe 
state  Itsell— could  purchase  property  for 
poblle  purposes,  charged  with  a  lien  in 
favor  of  the  plalutlB,  and  thereby  die- 
chargesuch  Hen,  unless  with  the  plalotllt's 
asseut,  or  by  proper  coademuatlon  of  tbe 
property  and  compensation  to  talm  to  the 
extent  of  bis  Interest.  The  Hen  was  a 
lawfnl  and  valuable  Incident  to  and  secu- 
rity for  the  plaintiff's  debt,  and  it  could 
no  more  be  deprived  of  It,  as  contended, 
than  It  eonid  be  of  tbe  debt  itself.  It  was 
tbe  misfortune  or  the  folly  of  the  compa- 
ny that  It  purchased  property  tor  public 

Earpnaes  aubjeet  to  a  Hen,   It  ongbt  to 
ave  been  more  eaoUona,  and  better  ad- 
vised. 

"It  Is  said  the  lien  was  a  secret  one,  and 
the  company  could  not  know  of  It.  Tbe 
answer  Is  that.  In  the  present  state  of  the 
law.  It  should  have  made  diligent  Inquiry, 
before  porchaslng  the  property,  as  to  la- 
borers' and  material  men's  liens  upon  It. 
Private  persons  xunst  dn  so.  Tbey  fall  to 
do  ao  at  their  peril;  and  corporatlona. 
pnblic  or  private,  are  upon  no  better  foot- 
ing. There  Is  neither  statute  nor  prece- 
dent nor  any  principle ofjusticethat places 
tbem  on  a  rooting  different  from  natural 
persons.  The  legtelature  has  provided  by 
statute  (Code,  §  1780)  that  notice  of  the 
plaintiff's  claim  may  be  Hied  at  any  time 
wlttilD  twelve  miinths  after  the  comple- 
tion of  tbe  labor  ur  the  final  furnishing  ot 
the  materials.  This  provision  bas  been 
repeatedly  held  to  be  valid.  Barr  v. 
Manltsby,  supra,  and  cases  there  cited." 

In  addition  to  what  was  said  by  the 
late  chief  Justice,  we  proceed  f  urthur : 

It  is  foood  by  the  Jury  that  the  contract 
was  made  between  tbe  plalntllf  and  the 
defendant  Howland.aaaUeged  in  the  com- 
plaint, and  that  material  was  fnrnlBfaed 
by  plaintiff  to  said  d^endant,  under  said 
contract,  to  the  amount  ajid  value  as  as- 
certained by  the  verdict.  This  contract, 
being  a  single  one,  covering  all  the  mate- 
rial famished,  we  bold  that  the  lien  nt- 
tacbes  (or  all  the  said  material  deHvered, 
op  to  and  including  the  last  item,  not- 
withstanding the  fact  that,  pendldg  the 
execDtlon  of  the  contract,  and  before  the 
d^ivery  of  aH  themat^al,  tbe  defendant 
Howland  aaalgned  his  Interest  In  tbe  aald 


contract,  and  became  a  snbcontractor  un- 
der his  assigaee;  and  tbls  without  notice 
to  the  plalntin,  wbo  continued  to  deliver 
the  material  to  Howiand,  wbo,  as  aob- 
contraetor,  used  it  In  tbe  completion  of 
the  waterworks  for  Durham.  Code,  § 
1782;  Burr  v.  ManltHby,99  N.  C.  263.6  S.  E. 
Bep.  108,  and  cases  there  cited.  Under  any 
view  of  the  law  than  that  taken  by  ns, 
bow  easy  It  would  be  to  evade  the  pro- 
visions of  this  act  passed  for  the  beneBt  of 
mechanics  and  material  men,  and  avoid 
tbe  lien  upon  the  property.  Tbe  defend- 
ant Howland,  a  private  person,  makea  his 
contract  with  tbe  city  of  Durham  to 
anpply  it  with  water.  He  parchasesland, 
and  makes  contracts  for  the  purchase  of 
other  lands.  He  secares  rights  of  way  and 
other  easements.  He  purchases  pipes  and 
other  material  for  carrying  out  his  con- 
tract,—property  wbicb  be  uses  tn  tbe  eon- 
Btructien  ol  the  waterworks,  and  on 
which  a  lien  attaches  by  virtue  of  tbe 
statute.  Can  it  be  possible  that  by  tbe 
formation  ot  a  corporation,  and  the  as- 
signment to  It  of  bis  contract,  he  may  di- 
vest the  lien  which  bad  already  attached, 
and,  without  notice  to  the  plaintiff  of  bla 
aaslgnment,  contluae  to  receive  material, 
and  nse  tbe  same  for  the  completion  of  the 
work,  free  from  all  Hen  In  favor  of  tbe 
material  man,  who.  In  Ignorance  of  the 
transfer,  was  relying  upon  tbe  laws  pro- 
viding him  a  Uen,and  rnrnlshing  the  mate- 
rial withouttartbersecnrity  ?  It  was  man- 
ifestly tbe  business  of  the  asslgnea  to  In- 
form Itself  In  tbe  matter.  It  bad  assumed 
tbe  Uabllltles  of  Its  aaalcnor  ander  his 
contract  with  the  town  of  Durham.  It 
received  the  benefit  of  the  material  wblcb 
be  was  receiving  from  plaintiff.   It  was 

f»ut  upon  notice  ns  to  his  liabilities  for 
abor  and  material  by  the  Uen  laws  ol  tba 
state.  II  tlie  Uarbam  Water  Company  Is 
such  a  corporation  as  is  aothoriied  to  re- 
ceive fare  or  tolls,  tbe  way  Is  plain  to  tbe 
plalntilt,  under  section  67]  of  the  Code, 
to  sell  tbe  franchise  of  the  defendant  com- 
pany, witb  all  its  rights  and  privileges,  so 
far  as  relates  to  tbe  receiving  of  tare  and 
tolls,  and  all  of  Its  property,  under  execu- 
tion, or  other  appropriate  means  ot  car- 
rying the  Judgment  Intoeffect.  The  word 
"toil,  "In  tbe  sense  UHed  In  the  statute,  is 
a  tax  paid  for  some  use  or  privilege  or 
other  reasonable  consideration.  Cent. 
Diet.  And  tbe  definitions  In  aH  tbe  books 
are  auhstantlully  the  same.  "Paresis  a 
rate  of  charge  tor  the  carriage  of  passea- 
gers.  A  water  rate — that  which  the  de- 
fendant company  may  charge— Is  a  tax  or 
compensation  for  tbetn.*nlsblng  of  a  sup- 
ply of  water.  The  plain  purpose  and  in- 
tent of  eection  671  of  the  Code  (tbe  act  of 
1820,  as  amended  after  the  decision  in  tbe 
case  of  State  v.  iilves.  5  Ired.  297)  was  to 
afford  a  remedy  agtilnst  that  class  of 
9oa8f  public  corporations  where  tbe  fran- 
chise ought  not  to  be  separated  frum  the 
plant  or  property,  tor  reasons  of  public 
policy.  The  words  originally  used  In  tba 
act  ot  1890  were,  "it  tbe  Judgment  ordecree 
be  against  a  railroad  or  other  corpora- 
tion autboriied  to  receive  fare  or  tolls." 
As  brought  forward  In  tbe  Code,  tbe  words 
are,  "against  any  corporation  authurlsed 
to  receive  tare  or  tolls."  It  would  be  a 
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■trained  coutraetton  of  the  word*  wed  In 
the  fltatnte,  even  In  a  ertatnte  In  deroga- 
tion of  tbe  common  law.  to  bold  that  they 
moBt  be  Btrictly  confined  to  caeeei  where 
these  words  are  tecfanlcally  need,  and  there 
alone.  It  would  do  violence  to  the  erl> 
dent  aplritand  meaning  ol  the  law, and,  lu 
caaes  like  tbe  present  froatrate  Ita  pur- 
poae.  The  tranchlm  of  the  water  compa- 
ny is  Inseparable  from  Its  plant  or  proper- 
ty. The  pnbllc  necMsity  requires  that  they 
ahonld  be  sold  together,. Tor  In  this  case 
tbe  pnrcbaserwiU  takeeum  onere,  and  the 
public  be  protected.  National  Foandi?  d; 
Pipe  Works  v.  Oconto  Water  Co.,  82  Fed. 
Bep  48,  and  cases  there  cited. 

It  may  not  be  Inappropriate  for  as  to 
mggeat  that,  to  avola  all  possible  risk 
of  temporary  anspenslcn  of  the  operation 
of  this  Important  work,  it  wonld  be  prop- 
er, In  this  case,  to  appoint  a  ree^vel',  under 
section  879,  subsec.  2,  of  the  Code,  to  carry 
tbe  Jadgment  into  effect.  ■ 

There  is  error.  So  much  uf  the  ]adg- 
men.t  appealed  from  as  declares  the  platn- 
tllTs  Uen  void,  and  denies  Its  right  to  en- 
force tbe  same,  must  be  reversed,  and  an 
appropriate  Judgment  entered,  giving  It 
effect.  To  that  end  let  this  opinion  becer- 
tlfled  to  the  superior  conrt.  It  is  so  or- 
dered. 

(Febmaiy  U,  1883.) 

ATBBT,  J.,  {dissenting.)  Tbe  plaintiff's 
appeal  iB  from  the  refusal  of  the  court  be- 
low to  adjudge  that,  to  secure  tbe  pay- 
ment of  the  amount  recovered  from  tbe 
defendant  Howland,  the  plaintiffs  have  a 
lien  upon  all  tbo  property,  rights  of  prop- 
erty, privileges  and  franchises,  of  every 
nature  whatsoever,  belonging  to  said 
Ho  wland,  under  and  by  vlrtae  of  his  afore- 
said contract  with  tbe  town  of  Dnrham, 
or  which  by  bis  aforesaid  assignment  was 
transferred  to  the  Durham  Water  Com- 
pany, and  also  upon  all  lands,  buildings, 
roservnirs,  machinery,  engines,  boilers,  flx- 
tnree,  easements,  rights  of  way,  appnrte- 
nances,  and  privileges  belonging  to,  and 
connected  with,  and  constituting  the  said 
Durham  Waterworks,  situated  In  and  near 
the  town  of  Durham, "and  to  appolntcom- 
mlssloners  to  sell  tbe  property  to  which 
tbe  Hen  attached  unless  the  balance  due 
plalntlSs  should  be  paid  by  a  given  day. 
If  the  plaintiff  company  has  failed  to  es- 
tablish Its  right  to  a  lien  ngalnst  the  sepa- 
rate pieces  ot  property  that  were  being 
used  for  public  purpoBes,  and  as  well  to 
show  that  any  lien  attached  to  the  fran- 
chise of  the  defendant  company  for  pipes 
furnished  to  its  subcontractor,  It  would 
seem  that  the  plaintiff  Is  entitled  tu  noth- 
ing more  than  was  conceded  to  It  without 
question,— a  Judgment  against  Howlnod 
for  the  balance  due  for  piping.  Entertain- 
ing the  highest  respect  for  the  views  of  m j 
brethren,  I  think,  nevertheless,  that  they 
have  fallen  Into  error.  My  own  view  of 
tbe  points  Involved  In  the  controversy 
may  be  sum  ma  riced  In  tbe  following  propo- 
sitions : 

1.  The  plaintiff  company  snstalned  the 
rdatlon  to  tbe  defendant  Howland  and 
his  aa8lgnee,tbe  Durham  Water  Company, 
of  material  man,  and  while,  as  between 
theorlgSnal  eontmctlngpartieB,  (theplaln- 


tlff  and  Bowland,)  the  debt  for  material 
fumlsbed  for  a  private  building  mtgbft 
wltbln  12  months  be  made  a  Hen  relating 
back  as  contended,  the  lien  In  favor  of  a 
subcontractor,  under  tbe  Btatnte,  (Code, 
5  1802,)  attaches  only  from  the  time  of  giv- 
ing notice  to  the  contractor,  and  only  as 
to  any  unpaid  balance  due  to  the  suticon- 
tractor  when  the  notice  Is  given.  Section 
1781  applies  to  controTeraies  between  the 
owner  of  tbe  land  and  the  ballder  or  con- 
tractor,  and  provides  for  subjecting  tbe 
land  to  liability  for  work  done  or  material 
furnished  by  sncb  builder  or  contractor, 
and  in  his  favor,  provided  notice  Is  tiled 
within  12  months  from  the  completion  of 
tbe  labor  or  the  "final  furnishing  ot  tbe 
material."  Code,  89 1782, 1789. 

2.  If  tbe  lien  laws  ot  1868-69, 1869-70,  and 
1872-78  (Code.  5$  1781-1800)  apply  to  sub- 
contractors, or  tbe  class  of  material  men 
who  are  provided  forander  theact  of  1880, 
c.  44  (Code,  8S  1801,  l!j02,)  and  give  the  lien 
relation  back  when  it  is  filed  witblu  12 
months  from  the  time  of  fGmlsblng  tbe 
last  material, as  between  Individuals,  I  do 
not  think  that  the  lien  laws  were  intended 
to  be  so  coustrued  as  to  embarrass  prop- 
erty devoted,  by  the  very  terms  of  the  con- 
tract, to  a  public  purpose,  and  to  be  used 
by  the  sovereign  state,  or  any'publlc  or 
quasi  public  corporation  In  tbe  exercise  of 
Its  delegated  sovereign  powers. 

8.  The  plalntlltconid  look.  In  any  event, 
only  to  Howland,  to  whom  it  sold  the 
material,  and  could  not  sell  tbe  franchise 
or  sequester  tbe  profits  of  the  defendant 
company  for  the  satisfaction  of  Howland's 
debt,  which  was  not  a  lien  upon  lands, 
pipes,  etc.,  used  for  tbe  purpose  of  furnisb- 
ing  water;  and  tbe  statute  cannot  be  con- 
strued as  creating  a  lien  upon  a  franchise. 
If  none  attaches  to  the  property. 

After  passing  laws  ffir  tbe  protection  of 
laborera,  mechanics,  and  material  men  at 
succesBlve  sessions  from  1868  to  1H78,  tbe 
legislature  made  no  further  additions  to 
oralteratlone  in  tbe  statutes  bearing  upon 
this  subject  till  tbe  enactment  of  chapter 
44,  Laws  of  1S80.  If  the  claims  of  subcon- 
tractors and  material  mepfnrnlshlnit  them 
were  superior  to  those  ot  the  original  con- 
tractors before  1880,  under  Code,  §§  1781^ 
1800,  why  was  the  legislature  of  1880  guilty 
of  tbe  folly  of  providing  that  it  should  bo 
preferred  to  "the  mechanic'a  lien  now  pro- 
vided by  law?"  If  tiie  enactment  of  that 
statute  was  necessary,  as  the  legislature 
seemed  to  think.  In  order  to  give  such  ma< 
terial  men,  as  well  as  subcontractors,  ade- 
quate protection  against  tbe  mechanic  to 
whom  be  famished  material,  then  we  mnst 
look  to  ItH  provisions  alone  for  the  adjust- 
ment of  therigbts  previously  unprotected ; 
and,  proceeding  upon  that  obviously  fair 
construction  ot  the  law,  we  find  In  sup- 
port of  It  the  explicit  proviso  to  section 
1801  tbafthe  sum  total  of  allllenadae 
subcontractors  and  material  men  shall 
not  exceed  the  amount  due  the  original 
contractor  at  the  time  of  notice  given." 
Such  notice  Is  to  be  given  by  the  material 
man  "at  any  time  before  settlement  with 
tbe  contractor,"  and  "after  such  notice  la 
given  no  payment  to  tbe  contractor  shall 
be  a  credit  on  or  dlschaigeot  the  Hen  here- 
in provided. "  In  the  same  waj*  the  sub- 
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eequeot  acl  of  1881  (Code,  SS  1804.  1505) 
protected  aa  been  tractors  and  laborers 
agcUnat  contractora  aod  stevedores  ouly 
alter  notice  given  to  the  master,  aK(*nt,  or 
owner  of  a  vessel;  ttaua  sbowloK  a  pnr- 
pose  to  secure  still  anotber  class  of  labor- 
ers, iipt  preTioasl.v  provided  for. 

Howland  trauflfenvd  tbe  benefits  and 
burdens  of  tbe  original  contract  to  his  co- 
defendant  company,  and  from  and  after 
January  1, 1887,  became  subcontractor, — 
bnt  atlll  leaving  his  Indlvldnal  arrange- 
ment nith  tbe  plaintin  intact,— flntsbed 
tbe  work,  and  received  payment  In  nego- 
tiable bonds  of  the  waterworks  company, 
which  were  payable  to  bearer,  and  were 
secured  by  a  mortgage  on  tbe  franchise 
and  property  of  said  company.  Op  to  the 
time  wben  the  plaintiff  tiled  a  lien  on  the 
reservoir  of  the  cumpnnyf  with  the  acre  of 
land  on  wblcb  It  was  located,  the  linn  of 
piping,  passing  three  feet  uuderKronnd 
tbroujib  the  lands  of  various  persons  who 
cultivated  the  soil  above  the  pipe  ditch, 
and  through  seven  miles  of  public  street, 
under  tbe  said  contract  with  the  town  uf 
Durham,  and  also  on  the  franchise  of  the 
defendant  company,  the  company  had  no 
notice  tbat  plaintiff  wns  fomisblng  How- 
land  plpe>  and  castings,  and  no  Informa- 
tion frum  whom  be  was  purchHsIng  It. 
When  the  notice  was  at  laMt  given,  on 
July  19,  1887,  tbe  jury  find  tbat  tbe  defend- 
ant Durham  Waterworks  Company  bad 
paid  to  Howland  in  dlKcbarge  uf  Its  in- 
debtedness, under  the  agreement  ofJan- 
oary,  1, 1887,  950,000  of  its  first  mortgage 
bonds,  transferrable  by  delivery.  When 
the  notice  was  given,  therefore,  the  con- 
tractor stood  In  the  same  relation  to  the 
material  man  as  though  It  bad  previously 
paid  the  snbcon  tractor,  in  money,  every 
farthing  dne  under  the  contract.  We  can- 
not assume  that  such  bonds  remained  in 
the  bands  of  Howland,  any  more  than 
money  or  a  bill  of  exchange.  How,  then, 
•  can  the  courts,  witboat  resorting  tojudl- 
eial  legiHlatlon,  make  the  lien  of  the  plain- 
tiff, as  material  man,  exceed  the  "sum 
total"  of  the  amount  due  the  ortglnnl  con- 
tractor (or  the  assignee,  who  in  law  stood 
In  bis  shoes)  un  the  19tb  day  of  July,  18S7. 
wben  the  plaintiff  gave  notice?  Code,  S 
.1801.  And,  when  the  notice  was  required 
to  be  given  "  before  the  settlement  with  tbe 
contractor,"  (Coije,  §  1802.)  bow  could  the 
plaintiff  rlaim  a  Hen.  it  the  debt  bad  been 
discharged  before  the  defendant  company 
bad  learned  who  was  furnishlns  tbe  pipe? 
As  against  Howland,  If  he  had  contracted 
directly  with  plalntiH  to  furnish  pipe  to  be 
placed  in  a  private  house  on  bis  own  land, 
it  Is  admitted  that  tbe  sale  of  his  land  to 
a  third  person,  before  notice  uf  tbe  lien 
filed,  would  not  have  defeated  the  lien,  or 

Iirevented  its  relation  back  under  sections 
781-1800.  This  Is  the  only  point  settled 
in  Burr  v.  MauUshy.  99  N.  C.  26<I,  6  H.  E. 
Rep.  108,  which  Is  cited  to  sustain  the  opin- 
ion of  the  court.  Neither  In  that  case, 
Bur  tn  any  other  beretofore  decided  by 
this  court,  ban  it  been  held  that  the  re- 
sponsibility of  a  contractor  for  material 
fnrnished  a  subcontractor  extended  be- 
yond bis  Indebtedness  when  he  received 
notice  of  the  claim  of  tbe  materialman, 
or  attached  at  all  to  bis  property,  when 


notice  was  given  after  aettlement  with  the 

subcontractor. 

Secret  liens  have  nt^ver  been  favored  by 
the  law,  and  nothing  but  the  clearest  ex- 
pression of  tbe  legislative  purpusa  should 
be  construed  to  extend  their  operation  io 
derogation  of  common  law  and  common 
right.  Jones,  Liens.  SS  170,  1S54. 18.56.  It 
Is  concedt>d  that  the  intent  of  the  legisla- 
ture to  give  to  mechanics,  as  original  con- 
tractors, a  Hen  which  may  have  relation 
back,  and  affect  the  rights  of  subSMinent 
purctaasera,  is  clearly  expressed  in  the  stat- 
ute, and  that  material  men  dealing  with 
owners  of  land  on  which  improvements 
are  made  come  within  its  provlslim.  But. 
In  the  face  of  tbe  express  provision  of  the 
statute  that  the  subcontractor's  lien  shall 
not  relate  back  behind  the  notice,  I  du  not 
concede  the  authority  of  the  courts  to  cre- 
ate another  secret  lien,  not  contemplated 
by  the  legislatare.  The  general,  almost 
universal,  cunstrnctlon  ol  similar  statntea 
elsewhere  has  been  that  a  subcontractor 
has  no  lien  until  "service  of  notice,"  and 
then  only  to  the  extent  of  tbe  unpaid  bal- 
ance due  to  the  contractor,  and  that  up- 
on service  of  notice  the  Hen  of  a  sutKon- 
tractor  does  not  relate  back  so  as  to  de- 
feat intervening  rights  growing  ont  of 
conveyances  of  land  by  tbe  owner,  or 
attachment  of  the  debt  due  the  original 
contractor.  15  Amer.  &  Eng.  Enc.  Law, 
Pp.95,97,notft5;  Gaboon  v.  Levy,6Cal.205; 
Brennan  v.  Marsh,  10  Cat.  436;  Schneider  r. 
Hobeln,  41  How.  Pr.  2S6;  Fuundry  Co. 
Bulloek,  88  Fed.  Rep.  565.  Under  the  pro- 
visions of  our  statute  (Code,  6  1801,  1803) 
tbe  material  man  wbodeals  with  the  orig- 
inal contractor  is  treated,  forall  purposes, 
as  subcontractor,  and  In  express  terms  la 
given  the  same  remedy.  Before  tbe  lien 
was  filed,  or  any  notice  given  to  it,  tbe 
water  company,  In  Ignorance  of  the  exist- 
ence of  Che  contract  between  plaintiffsaod 
Howland,— Indeed,  not  knowing  from 
whom  he  had  bought  the  pipe  and  cast- 
ings,— delivered  to  him.  In  discharge  ot 
their  liability  to  him,  negotiable  bonds  ot 
the  company  secured  by  a  mortgage  on 
its  franchise,  property,  and  rights,  to  the 
full  amonnt  of  bis  debt.  Howland  held 
Sd.OOOin  these  negotiable  bonds  when  the 
lien  was  filed,  but  they  had  passed  beyond 
the  control  of  the  water  company.  The 
manifest  meaning  of  the  statute  (section 
1801)  Is  tbat  tbe  contractor  shall  be  an- 
swerable, at  his  peril,  to  the  material  man 
for  every  dollar  paid  tbe  subcontractor 
after  notice  of  tbe  lien  ;  bnt  the  effect  of  a 
payment  in  negotiable  bonds  is  tbe  same 
aa  a  payment  in  money.  In  tbat  the  bonds 
cannot  be  recalled.  The  debt  Is  no  longer 
one  growing  directly  out  of  tbe  contract 
to  finish  tbe  reservoir  and  ditches;  bnt  It 
is  founded  upon  a  distinct  agreement  to 
pay  Interest  on  these  bonds  for  a  given 
number  of  years,  and  the  principal  ac  ma- 
turity is  secured  by  the  conveyance  of  the 
franchise,  etc.,  to  a  trust  company  in  New 
York.  Whether  the  platntifts  could  have 
reached  tbese  bonds,  and  subjected  them 
as  property  of  Howland,  wben  the  Hen 
was  filed.  It  is  not  necessary  to  determine. 
For  present  purposes  it  is  only  necessary 
to  say  tbat  the  notice  came  too  latefor 
the  water  company  to  protect  the  plain- 
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tina  by  wltblioldlng  a  payment  still  doe, 
as  was  contemplated  by  the  statnte.  I 

conclude,  tlierefure,  that  the  lien  could  not 
relate  back  piinr  to  July  19, 18S7,  wben 
notice  was  Berved. 

But  1  maintain,  farther,  tliat  If  It  be  ad- 
mitted tbat  ordinarily,  where  the  rights 
of  individuals  only  are  Involved,  the  legis- 
lature Intended  to  create  u  secret  Ilea  In 
favor  of  subcontractors  or  material  men 
who  deal  directly  with  them,  still,  nnless 
the  legislature  has  explicitly  so  declared, 
property  devoted  to  the  use  of  the  state,  or 
conveyed  fur  corporate  parpoees  to  a  pub- 
lic corporation,  such  as  a  town  or  a  com- 
pany organized  to  lurDlab  water  toatowD, 
is  not  subject  to  such  secret  lien.  We  will 
March  In  vain  In  uur  statute  law  for  any 
snch  expression  of  the  legislative  Intent. 
"In  theabsence  of  special  statutory  provi- 
sion on  tlm  subject,  it  would  seem,  says 
Judge  Dillon,  (2  Mud.  Corp.  676,  [44«])  "to 
be  a  sound  view  to  hold  that  the  right  to 
contract  and  the  power  to  be  sued  gives 
the  credltorsa  rightto  recover  Judgments; 
tbat  the  Judgments  should  be  enforceable 
by  execatlon  against  the  strictly  private 
property  of  the  corporation,  but  not 
against  any  property  owned  or  nsed  by 
the  corporation  for  public  purposes,  snch 
as  public  buildings,  hospitals,  and  ceme- 
teries, fire  engines  and  npparatua,  water- 
works and  the  like,  and  that  the  Judg- 
ments should  not  be  deemed  Hens  upon 
real  property,  exe^  when  It  may  be  taken 
In  execution. "  Freeman,  In  his  work  on 
Executions,  <8i?ctiun  126,)  also  safitalna 
the  view  that  property  held  or  used  for 
the  public  or  governmental  purposes  of  a 
municipal  corporation  Is  not  subject  to 
execatlon.  Both  Freeman  and  Dillon 
a»rree  tbat  "buildings  which  cannot  be 
sold  nnder  an  execution  cannot  be  sold  on 
foiwdosnre  of  a  mechanic's  lien,"  and  that 
"It  is  only  such  property  as  can  be  sold 
under  Judicial  prucras  tbat  is  subject  to 
such  lien."  2  Dill.  Man.  Corp.  §  OH;  J 
Freem.  Ez'ns,  §  128;  BaSs  v.  Water-Power 
Co.,  Ill  N.  C.  — .  16  S.  E.  Rep.  402.  In  the 
case  ol  Foster  v.  Fowler,  60  Fa.  St.  27, 
which  Is  cited  with  approval  both  by 
IHUon  and  Freijmau,  the  court  held  that  a 
water  company  formed  for  the  purpose  of 
supplying  a  town  with  water  was  a  pub- 
lic corporation,  and  Its  buildings  neces- 
sary for  carrying  on  Its  operations  were 
not  subject  to  a  mechanic's  lien;  and  the 
doctrine  flndu  support  In  many  other  deci- 
sions, and  la  approved  by  discriminating 
text  writers.  2  Jones,  Liens,  9  137S,  note 
2:  Phn.  Uech.  Liens,  i  1804.  note  1 ;  Com- 
missioners v.Tommey,  115  U.  S.122,  6  Sup. 
Ct.  Bep.  626, 1186.  The  trend  of  our  own 
decisions  has  been  In  the  same  direction, 
In  recognizing  tbe  principle  upon  which 
the  authorities  cited  rest.  Uugheii  v. 
Commlsstoners,  107  N.  C.  602,  12  S.  E.  Hep. 
465;  Ooocb  v.  McGee,  83  N.  C.  64.  A  direct 
anthority,  In  which  It  seems  tbe  same 
plaintiff  brougbtan  action  undera  similar 
statute  of  tbe  state  of  Alabama,  is  to  be 
fonnd  lu  Foundry  Co.  v.  Bullock.supra,  In 
which  the  circuit  court  of  Alabama  held 
that  pipes  furnished  by  contractors  In  con- 
structing city  waterworks  for  a  water 
company,  did  not  constitute  alien  upon 
Ita  property,  and  that  tbe  plaintiff  could 


not  recover  anything  beyond  the  amount 
due  from  tbe  contractor  to  the  snbcon- 
tractor  when  notice  was  given  of  the  lien. 

The  town  of  Durham,  though  not  a 
party  to  this  action,  cannot  aHurd  to  t>e 
an  Indifferent  observer,  If  the  plalntin 
should  succeed  In  making  good  someof  Its 
demands.  Bnt,  whether  the  municipality 
Is  before  the  court  or  not,  we  must  take 
notice  of  tbe  admitted  (acts that  the  reser- 
voir and  land  apon  which  It  Is  situate,  to- 
gether with  ditches,  pipes,  and  castings, 
were  being  nsed  for  supplying  water  for 
public  purposes  In  tbe  town,  and  that  the. 
property  cannot  be  sold  without  Interfer- 
ing with  the  convenience  of  tbe  municipal- 
ity, and  emUarrassIog  It  In  the  exercise  of 
Its  governmental  duties.  The  facC  that 
this  property  Is  used  for  the  town  is  snffl- 
dent  to  exempt  It  from  sale  under  execa- 
tlon, exuept  as  Incident  to  a  tranchlse  un- 
der which  a  purchaser  might  step  into  the 
sboesof  a  corporation,  and  discharge  Its 
functions,  when  he  cuuld  not  accomplish 
that  end  as  the  Individual  owner  of  the 
reservoir,  or  of  the  easement  In  the  ditches 
or  of  the  pipes.  2  Dill.  Man.  Corp.  supra; 
Freem,  Ex'ns,  supra;  118 U.  S.,  5  »up.  Ct. 
Bep.  supra.  Leaving  the  town  out  of 
view,  tbe  waterworks  company  is  a  public 
corporation;  and.  In  tbe  language  cited 
by  Chief  Justice  Suitb  in  Goocb  v.  McGee. 
supra :  "  As  to  land  which,  has  been  appro- 
priated to  Its  corporate  objects,  and  Is 
necessary  for  tlie  fall  enjoyment  and  exer- 
cise of  any  franchise  of  the  company, 
whether  acqolred  by  parch  ass  or  the  ex- 
ercise of  the  delegated  power  of  eminent 
domain,  tbe  company  holds  it  entirely  ex- 
empt from  levy  and  sale,  and  tills  on  the 
ground  of  prerogative  or  corporate  Im- 
munity; for  the  company  can  no  more 
alien  or  transfer  sncb  land  by  their  own 
act  than  a  creditor  by  legal  pro4:PSR,  but 
the  exemption  rests  on  the  public  Interests 
Involved  in  the  corporation."  Gooch  v. 
McGee,  supra:  Railroad  Co.  v.  Colwell,  89 
Ptt.  St.  337;  Gue  v.  Canol  Co.,  24  How, 
283;  Jones.  Liens,  S  180.  It  Is  clear  that 
tbe  current  of  aatboritles  Is  In  favor  of  the 
doctrine  that,  In  tbe  absence  of  statutory 
provision,  neither  the  property  nor  the 
franchise  of  a  public  corporation  la  snbjeet 
to  sale  under  execution,  upon  tbe  same 
principle  tbat  exempts  a  public  sqnare  on 
which  a  court-house  is  built.  Fora  review 
of  cases,  see  dIticusHlon  by  Freeman  In 
note,  15  Amer.  Dec.  695.  It  was  this  coo- 
Bensaa  of  opinion  which  led  the  court  in 
Gooch  V.  McGet!  to  question  the  soundness 
of  theprlnctple  lalddown  In  Stdtev.Blves, 
6  Ired.  297,  and  to  declare.  In  effect,  that, 
but  for  tbe  enactment  of  our  statute, 
fCode,§§  671-678,)neither  the  property  nor 
the  franchise  of  a  publln corporation  could 
be  sold.   Bass  v.  Water-Power  Co., supra. 

The  first  contention  of  the  plaintiff  Is 
tbat.  though  the  defendant  company  could 
sell  nothing  but  the  franchise,  an  Individ- 
ual, where  he  has  Induced  a  city  to  give  an 
easement  In  Its  streets  end  other  privi- 
leges, by  agreeing  to  devote  a  renervoir 
and  land  on  which  It  Is  constructed, 
with  the  pipes  laid  In  ditches,  to  tbe  pur- 
pose of  supplying  the  town  with  water, 
could  subsequently  subject  said  land  and 
piping,  as  distinct  property,  to  a  Uen  filed. 
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after  the  works  were  In  operatloo.  by  the 
maoufactarer  who  famished  the  pipe. 
No  matter,  therefore,  what  expense  a  mu- 
nicipality might  incur  iu  procuring  wa- 
ter, it  It  deal  with  an  individual.  Instead 
of  a  corporate  contractor,  the  public 
would  be  kUK  dependent  upon  the  solvency 
or  honesty  of  the  contractor,  because 
separate  salee  of  the  land  on  which  the 
reservoir  la  located,  and  the  other  proper* 
ty,  would  neceusitate  new  arrangements 
fur  a  water  supply.  Is  it  possible  for  a 
city  to  provide  for  the  wants  of  Its  cltl- 
sensy  and  the  protection  of  the  pobllc 
against  fire,  without  organliiug  a  corpo* 
ration  as  a  contractor,  or  iuenrrlng  the 
risk  of  tallnre  and  disappointment?  It 
apoears  as  a  tact  In  this  case  that  the 
plalntlD  had  notice  of  the  pnrpose  for 
which  the  pipes  and  castings  were  to  be 
used.  Plalutitf  knew  thattheland  bought 
for  the  reservoir  was  held  and  used  for  the 

Rnrposea  of  a  public  corporation  acting 
ir  the  people.  In  Its  goTeromental  capaci- 
ty, under  an  agreement  with  Huwland. 
It  should,  therefore,  have  looked  more 
elofiely  to  its  security,— cer tat uly,  when 
the  contractor  made  default  In  paying 
monthly  according  to  his  agreement, — 
though  it  is  not  incumbent  on  the  courts 
to  point  out  how  the  debt  could  have  been 
secured.  This  case  presents  a  widely  differ- 
ent state  of  facts,  as  already  Intimated, 
and  qneetlons  uf  law  easily  dlstlDgulsba- 
ble  from  those  passed  upon  In  Burr  v. 
Maultsby,  99  N.  O.  m,  6  8.  E.  Bep.  108, 
and  the  class  of  cases  to  which  it  belongs. 
The  contesting  parties  Id  those  cases  were 
Individuals,  between  whom  the  original 
Iten  law  (Code,  S  1781-1800)  was  intended 
to  operate,  and  to  relate  hack  to  the  time 
of  beginning  the  work  or  furnishing  the 
material.  But  a  city,  when  It  engages  in 
the  work  of  supplying  its  Inhabitants 
with  water,  and  tarnlslies  it  for  the  pur- 
pose of  protecting  public  buildings,  such 
as  the  courthouse  and  jail,  as  well  as 
private  bousefl.  as  was  provided  In  the 
coutract  In  this  ease,  is.  an  authorised 
agent  of  the  sovereign  state,  clothed  with 
authority  to  aid  in  the  discharge  of  this 
governmental  duty  to  the  people.  D.  U. 
V.  Railroad  Co.,  17  Wall.  S2N;  Hughes  T. 
CommisBlonere,  supra;  Klein  v.  New  Or- 
leans, 99  n.  S.  149;  Cooley,  Const.  lAm. 
665,  656.  At  the  time  when  the  plaintiff 
agreed  to  fumlah  Howland  the  piping,  it 
knew  that  it  was  to  be  used  in  fultlliing  the 
contract  with  the  mnnldpal  corporation, 
and  It  knew  that  the  land  on  which  the 
reservoir  Is  located  was  to  be  used  for  the 
purpose  to  which  it  was  devuted.  If  the 
state  of  North  Carolina  had  authorized 
the  governor  to  contract  with  a  person 
or  corporate  body  lor  a  supply  of  water 
for  the  protection  of  public  buildings  In 
Balelgh,  and  Incidentally  tor  the  use  and 
protection  of  the  people  of  the  whole  city, 
would  it  be  contended  that  the  piece  of 
land  covered  In  part  by  thei>onded  water, 
and  on  which  the  reservoir  and  the  pomps 
for  throwing  the  water  Into  It  are  locat- 
eu,  would  beat  all  times  subject  to  be  sold 
•separately  from  the  privilege,  to  satisfy 
fadgments  for  the  debts  of  the  Individual 
^■ontractor,  when,  if  the  contractor  had 
been  a  body  corporate,  the  principle  an- 


nounced in  Qooch  T.  McGee  would  bava 
protected  It  from  every  species  of  liens  up- 
on Its  land  or  other  property,  except  aa 
iQcident  to  a  lien  upon  the  franchise?  It 
would  not  be  contended  that  Burke 
square,  upon  which  the  governor**  man- 
sion was  completed  less  than  two  years 
ago,  conid  be  sold  -to  satisfy  the  Ilea  of 
one  who  furnished  material  (or  the  man- 
sion to  a  contractor  who  was  working 
upon  it,— such,  for  instance,  as  the  pipe 
furnished  by  the  manufacturer  to  the 
plumber  for  conductii^  gas  or  water 
through  the  building.  Yet  the  protection 
extended  to  corporations  acting  for  the 
state  In  the  exercise  of  delegated  power  la 
founded  upon  the  idea  that  the.v  are 
agents,  like  attorneys  In  fact,  entitled  to 
all  the  rights  that  the  law  gives  to  the 
principal. 

If  the  lien  did  not  attach  to  the  reser- 
voir or  land  or  the  piping,  or  right  to  lay 
It  in  the  ditches,  aa  separate  and  distinct 
pieces  of  property  belonging  to  Howland* 
<io  as  to  subject  each  to  sale  separately,  it 
is  clear  that  It  could  not  attach  to  the 
franchise  of  the  water  company.  So  soon 
as  that  company  bought  from  Howlund, 
and  he  assigned  bis  contract  with  the 
city  to  it,  on  January  1, 1887,  he  entered 
Into  an  agreement  with  thb  purchasing 
company  to  finish  the  work,  and,  aa  to 
all  labor  done  and  material  fnrnlsbed  snb- 
sequently,  waa  a  subcontractor.  I  can- 
not, for  the'  reasons  given,  concur  In  the 
position  maintained  By  the  lute  chief  Jus- 
tice, and  adopted  by  the  conrt,  that  the 
land  acquired  by  Howland  fora  reservoir^ 
and  the  right  ot  way  for  piping  over  the 
land  of  private  persons,  Is  subject  to  tbe 
lien,  and  liable  to  be  sold  to  satisfy  tbe 
plaintiff's  Judgment.  I  see  no  dlRerence  In 
principle  between  allowing  the  Hen  on  the 
right  of  way  In  the  streets  of  the  town 
and  on  the  connecting  piping  and  reser- 
voir outside  ol  Us  limits,  on  which  the 
people  are  dependent  for  their  supply  of 
water.  Bat  while  giving  its  sanction  to 
the  argament  of  the  late  chief  Justice,  that 
apleceof  land  bought  bya  private  individ- 
ual, and  used  for  a  site  tor  a  reservoir  to 
furnish  a  supply  of  water  to  the  state 
Capitol  under  a  contract  with  tbe  state, 
would  be  subject  to  the  lien  of  a  material 
man  dealing  with  »ncb  Individual,  and  lla> 
ble  to  be  sold  to  satisfy  his  claim,  I  under- 
stand that  tbe  court  now  add  the  auggee- 
tion  that  a  better,  bat  not  an  exctuslva, 
remedy  would  be  the  sale  of  the  franchise 
under  section  671  of  the  Code,  or  the  ap- 
pointment of  a  receiver  to  take  charge, 
and  devote  the  net  earnings  of  the  corpo- 
ration to  tbe  satisfaction  of  the  claim. 
Admitting  that  the  waterworks  company 
could  sell  its  franchise  privately,  and  that, 
aa  a  company  receiving  tolls  and  faree, 
its  franchise  Is  subject  to  sale  under  execu- 
tion In  accordance  with  the  provisions 
uf  the  statute,  I  still  maintain  that  no  lien 
was  created  on  the  franchise  held  by  the 
defendant  company  by  tbe  service  of  no- 
tice by  tbe  plaintiff,  as  a  material  man, 
after  tbe  claim  ol  the  snbcnntractor  bad 
been  paid  In  full,  and  that  the  ddendant 
company  owes  no  debt  for  which  Its  earn- 
ings can  be  taken  Uy  a  receiver,. for  the 
reasons  already  given.  It  a  lien  waa  creat- 
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«d  at  all,  tbeo,  by  the  express  terniBol 
tile  8tatnte.lt  attached,  nut  to  thefran- 
cblse.  bot  to  tbe  "hoDse  and  real  bstate" 
on  -whtcb  the  material  was  oaed.  How* 
then,  can  ttals  coort.  In  urder  to  gtre  ade- 

Suate  redress  for  the  plaintiff,  attach  the 
en.  In  derofpatton  of  common  right,  tu 
the  company's  franehlw  for  tbeaeaority 
otHuwlaod^debt? 


<SB  Ta.  190) 

VIBU>  T.  OOUMONWBAI/rH. 


<BuyremB  Ooort  «<  ^peals  ai  Vfa^^nla. 
16,  188a) 

HOHICIDa— SBI.r-DBVBKS»— iKBTRUOnONS— Nbw 

TsiAL—NawLT' Disco TBKBD  Etidssob. 

1.  It  wu  not  error  for  the  court  to  refuse 
to  chATge  that,  if  defendant  did  the  shoothiff  na- 
der  the  sincere  apprehensicHi  of  an  immediate 
and  actual  danger  to  life,  the  ivrj  will  acquit 
hiiQt  even  thou^  thej'  beliere  mm  the  evi- 
dence that  BQch  danger  was  unreal,  as  a  man 
Is  not  Instlfled  in  ihootlng  an<^er  on  a  men 
iqnnhaMtoii  of  Immediate  danger,  no  matter 
how  sincere  the  apprehension  may  be. 

2,  A  new  trial  will  not  be  granted  because 
«f  newly-discovered  evidenee,  whidi,  if  believed 
by  the  jury,  would  not  aecelisarily  tdumge  the 
wdict 

Faontleroy,  dltssntlng, 

Error  to  circuit  court,  Cnlpepsr  eonn- 
ty. 

Henry  Field  was  couTirted  In  the  cono- 
ty  coart  of  nnlawfnlly  abooting  Andrew 
Oordon.  and  sentencea  to  confinement  In 
the  penitentiary  for  two  yearn.  The  ]udK- 
nif>nt  was  afHrmed  on  appeal  totbeclr- 
coit  court,  and  defendant  brings  error. 
Affirmed. 

Blxey  A  Barbour^  tor  plaintiff  In  error. 
R.  Taylor  Scott,  Atty.  Gen.,  lor  the  Com- 
monwealth. 

Lkwib,  F.  There  are  two  aaslKDmenta 
of  wror.  The  first  la  that  the  trial 
cnart  erred  In  refaslng  to  Instrnct  the  ]ar> 
as  requested  by  the  prisoner,  and  the  sec- 
ond is  tbut  It  waa  error  to  overrule  the 
motion  for  a  new  trial.  This  motion  was 
based  on  two  grounds,  tIi.:  (1)  Because 
the  verdict  was  contrary  to  the  law  and 
the  evidence;  and  (2)  on  the  ground  of 
aewly-dlscovered  evidence. 

At  the  trial  the  evidence  was  conflicting. 
According  to  the  evidence  for  tbe  com- 
mon wealth,  the  shooting  was  onpru- 
voked.  and  of  the  moat  aggravated  char- 
acter, while  for  the  prisoner  there  was  ev- 
idence tending  tu  show  a  case  of  self-de- 
fenae;  and  !n  support  of  this  theory  tbe 
court  was  naked  to  instruct  the  Jury  as 
follows;  "It  the  prisoner  shot  Andrew 
Qordun  under  the  alncern  apprehenalon  of 
an  Immediate  and  actual  danger  to  lite, 
the  Jury  will  acquit  the  prlaoner,  even 
though  the  Jury  shall  belleve  trom  the  evi- 
dence that  such  danger  was  unreal.  The 
gnllt  of  the  accused  must  depend  upon 
the  drenuBtances  as  they  appear  to  bim. " 
Tbla  hutrurtloa  was  rightly  refused.  The 
law  of  self-defense  does  not  Justify  one 
man  la  shouting  another  when  there  Is 
mere  apprehension  of  Immediate  danger, 
no  matter  how  sincere  that  apprehension 
may  be;  but  tbe'e  must  be  an  honest  and 
T.16s.is.no.l7— 55 


reasonable  belief  of  such  danger;  that  Is 
to  say,  It  the  act  doneorclrcumstances  ex- 
isting be  of  such  a  character  as  to  afford 
reaaonahlegronnd  for  believing  tbat  there 
Is  a  design  to  commit  a  felony  or  to  do 
some  seriona  bodily  barm,  and  tbat  there 
Is  Imminent  danger  of  such  design  being 
carried  into  Immediate  execution,  then 
the  shooting,  or  even  killing,  wlU  be  Jus- 
tifiable; otherwise  not.  Stoneman's  Case. 
26  Grat.  887;  Brown's  Oase,  86  Va.  m,  10 
S.  £.  Rep.  745;  Railroad  Co.  r.  Jopes,  142 
tJ.  8. 1^.  12  Sup.  Ct.  Rep.  109. 

The  next  question  Is.'waa  there  error  In 
overruling  the  motion  tor  a  new  trialT 
As  a  witness  tor  the  commonwealth,  Qor- 
don  testified  that  on  tbe  day  of  the  shoot- 
ing he  and  the  prisoner  were  hunting  to- 
gether; that,  cuming  to  a  spring,  he  (the 
witness)  knelt  down  to  drink,  and  that 
while  be  was  In  tbe  act  of  drinking  tbe 
prisoner  etmck  blot  on  the  bead  with  a 
stoue,  knocking  his  cap  off  Into  the  spring; 
that  upon  getting  up  he  found  theprlsoner 
confronting  him,  and  that  he  asked  him 
why  he  had  struck  falm,  to  which  he  made 
no  reply,  but  stood  with  his  gun  aimed  at 
him ;  that  he  (the  witness)  then  turned 
and  fled,  pursued  by  tbe  prisoner,  who 
fired  at  him,  striking  him  with  a  number 
of  sbot,  which  knocked  him  down ;  that 
the  priBoner  then  ran  npon  him,  and  fired 
the  secimd  time,  tbe  gun  being  discharged 
close  to  his  ear.  He  also  testified  that  he 
bad  a  small  sum  of  money  on  his  person, 
and  tbat  he  believed  the  prisoner  Intended 
to  kill  him  to  get  bis  money.  Another 
witness  for  the  commonwealth— James 
Sharpe— testifies  tbat  he  waa  In  thewouds 
tbe  day  after  the  shooting,  and  found  the 
prisoner's  bat  several  hundred  yards  from 
the  spring,  In  tbe  direction  In  which  Gor- 
don testified  be  was  pursued  by  the  pris- 
oner. Dr.  Gibson,  who  attended  Gordon 
after  the  shooting,  testified  that  he  found 
blm  In  very  bad  condition;  tbat  he  waa 
badly  shot  and  braised ;  that  be  extracted 
22  shot  from  behind  the  ear  and  several 
from  bis  back ;  that  be  bad  evidently  been 
shot  twice;  that  there  was  powder  behind 
the  ear,  and  tbat  the  hairontbe  head  near 
the  wound  was  scorched.  The  witness 
also  testified  tbat  the  only  way  he  could 
account  for  the  abut  behind  the  ear  not 
proving  fatal  was  tbat  there  must  have 
been  nothiag  between  tbe  powder  and 
shot.  He  also  teattfied  that  he  discovered 
on  the  back  uf  the  bead  a  large  tumor, 
which  waR  evidently  caused  by  a  blow 
witb  a  club  or  ruck.  The  prisoner's  ver- 
sion of  the  matter  was  that  be  and  Gor- 
don got  Into  an  altercation-  about  a  tur- 
key which  he  (the  prlaoner)  claimed  to 
have  shot;  that  this  led  to  a  fisticuff ;  that 
In  the  fight  he  got  Gordon  down,  and  beat 
him ;  that  the  latter  cut  htm  with  a  knife, 
and  when  he  let  him  up  he  cocked  botli 
barrels  of  hla  g^n  and  threw  It  to  hla 
shoulder;  that  he  (the  prisoner)  then  raised 
bis  gun  and  fired,  and  that,  as  Gordon 
turned  to  run,  the  second  barrel  of  thegnn 
went  off  also,  though  unintentionally  on 
hla  part.  Gordon  (he  says)  then  ran  In 
one  direction  and  he  In  another.  He  alac 
testified  that  lie  ahot  in  self-defenae,— tbat 
Is,  to  prevent  Gordon's  killing  him ;  but 
admitted  that  next  day  he  fled  from  tbe 
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Btate.becaase  he  was'* Beared,"  attar  bear- 
tas  of  Gordon's  condition. 

After  the  verdict  was  rendered,  there 
A-as  a  motion  to  set  It  aaideon  thegrround 
already  mentiuned,  which  wae  overruled, 
and  the  evidence  (not  the  facts)  is  certi- 
fied. The  after-tllscovered  evidence  relied 
on  1b  aubstantially  this :  That  one 
Vaughan,  accompunled  by  Clay  Brown, 
went  to  the  scene  of  the  difficulty  early 
the  next  morning,  and  found  the  prisoner's 
hat  about  10  or  12  yards  from  the  spring ; 
that  he  picked  it  np  and  carried  It  several 
hundred  yards  In  the  direction  In  whieh 
Gordon  ran  after  the  shooting,  nnd  then 
threw  It  down  where  it  was  afterwards 
foand  by  the  eonimon wealth's  witness 
Sbarpe.  The  blUof  exceptions  also  states 
that  the  prisoner's  counsel  Informed  the 
commonwealth's  attorney  of  the  existence 
uf  this  newly-discovered  evidence  In  the 
presence  of  the  judge  after  the  Jury  had 
retired,  but  before  the  verdict  was  ren- 
dered, and  offered  to  Introduce  It  at  once 
with  the  consent  of  the  coart  and  of  the 
commonwealtfa'a  attomey^at  that  tbe 
latter  would  notconsent.  There  was  also 
the  usual  affidavit  In  such  cases,  which 
was  used  on  the  motion  for  a  new  trial. 
Wc  are  of  opinion  that  the  motion  was 
rightly  overruled.  It  Is  a  well-settled 
rule,  repeatedly  recosnlied  by  this  court, 
that  to  jnstUy  the  Kraotlng  of  amew  trial 
on  the  ground  of  after<dlscovered  evidence 
It  must  appear  (1)  that  tbe  evidence  was 
discovered  since  the  former  trial ;  (2)  that 
it  could  not  have  been  secured  by  tbe  une 
of  reasonable  diligence  on  tbe  applicant's 
part  at  the  former  trial;  (8)  that  It  1h  ma- 
terial, and  not  naerply  cumulative  and 
corroborativeorcoUateral;  and(4)that  It 
Is  sacb  as  ought  to  produce,  on  another 
trial,  an  opposite  resnlt  on  the  merits. 
Thompdon'sCase.S  GrQt.637;  Rend'sCase, 
22  Grat.  924;  WbltehursCs  CaBe,7U  Va.5o6. 
Assuming  that  tlie  Qrst  three  of  these 
requisitions  have  been  complied  with  in 
tbe  present  casQ,  It  Is  quite  clear  that  the 
evidence  is  not  such  as  ought,  on  another 
trial,  to  produce  an  opposite  result.  Tlie 
finding  of  tbe  hat  near  the  spring  where 
the  crime  was  committed  does  not  by  any 
means  negative  the  evidence  of  Gordon 
that  be  was  pursued  by  the  prisoner,  nor 
confirm  the  evidence  of  tbe  latter  to  tbe 
contrary.  It  appearH,  moreover,  in  the 
affidavits  offered  In  support  of  tbe  motion, 
that  the  hat  was  found  about  10  or  1^ 
yards  distant  from  the  spring,  presumably 
In  the  direction  In  which  (jordoo  fled,  as 
the  contrary  Is  nut  stated;  and  wbetb^r 
the  latter  was  followed  by  tbe  prisoner  10 
or  12  yards  or  200  yards  would  not  seem 
to  be  a  very  material  circumstance.  In- 
leed.lt  Is  not  easy  to  see  how,  on  another 
trial,  an  opposite  result  could  be  reached, 
even  were  It  to  be  made  to  distinctly  ap- 
pear on  such  trial  that  Gordon  was  not 
pursned  by  the  prisoner  at  alt.  Tbere 
seems  to  have  been  no  formal  appUcotlon 
to  the  court  to  recall  the  Jury,  and  to  al- 
low the  evidenre  to  be  Introduced  before 
the  verdict  was  rendered,  but  rather  an 
Informal  application  to  tbe  attorney  for 
tbe  commonwealth  to  consent  to  Its  Intro- 
duction. At  all  events,  what  was  done  In 
the  matter  before  tbe  verdict  was  rendered 


.was  not  excepted  to,  altbongb  recited  in 
tbe  bill  of  exceptions,  and -cannot  be  made 
a  ground  of  error  In  the  appelate  court. 

It  Is  not  denied  that  npun  tbe  evidence 
before  tbe  Jury  the  verdict  must  stand. 
Indeed,  theevidencefor  the  commonweeltb, 
standing  alone,  shows  a  clear  case  of  ma- 
licious shooting.  The  Jury,  however, 
found  a  verdict  of  unlawful  shootiug 
only.  It  this  tbey  were  no  doubt  In- 
fluenced by  the  conflict  in  tbuevldenee,  and 
the  previous  goodstnndlngof  tbe  prisoner 
as  compared  with  that  of  Gordon.  But, 
however  that  maybe,  tbe  case  comes  up 
as  on  a  demurrer  to  evidence,  and,  vlew- 
init  it  In  that  light,  tbe  Judgment  approv- 
ing the  verdict  must  be  afflrmed. 

FATOTLnBOT,  J.,  dissenting. 


(88  Tft.  628) 

JOBDAM  V.  KAXZ. 
(Sopnma  Oonrt  9t  Appeals  of  Tlrgiola.  Feb. 
9,1803.) 

Dxas  Absolote— Whbn  Mobtgaoe  — Waivb  of 

RiOBTa — ESTOPPBL. 

1.  In  an  action  to  enjoin  proceedings  to  te- 
coTer  land,  it  apiieared  that  defendant  ftir- 
Dished  nlaintiff  with  money  to  bi;y  a  lot  and 
build  a  noose  th«eOD,  and  took  the  deed  In  his 
own  name,  as  security.'  Plaintiff  agreed  to  pay 
seven  dollars  per  month  till  the  debt  was  paid, 
and  made  dennlt  after  Beveral  payments.  By 
mutual  consent,  defesdaot  placed  tbe  propert? 
with  a  real-estate  agent,  who  rented  the  same 
to  plaintiff.  The  latter  paid  two  months*  rent, 
and,  declining  to  pay  a  nigher  rent  demanded 
by  defendant, .  the  hitter  threatened  to  aoe  for 
the  recovery  of  the  land.  The  record  showed 
a  memorandum  by  plaintiff  reciting  that  de- 
fendant's property  wss  placed  in  the  Iiands  of 
the  agent  January  24,  lo90,  and  that  he  (plain- 
tiff) commenced  to  rent  of  the  agent  on  the 
same  day.  Plaintiff  claimed  that  the  deed  to 
defendant  was  a  mortgage,  and  that  he  was  en- 
titled to  redeem.  Held,  that  the  bill  was  prop- 
erly dismissed,  rince,  by  the  parol  agreement 
und^r  which  plaiatiff  became  tenant  of  d^end- 
aut,  the  former  waived  alt  hia  rights  under  the 
deed,  and  was  estopped  to  deny  defendant's 
title  to  the  premises. 

2.  An  agreement  made  by  defendant,  after 
the  acceptance  of  the  lease,  that  be  would  per- 
mit plaintiff  to  redeem  the  property,  conid  not 
be  enforced,  for  the  want  of  s  valuable  coo- 
sideratitm. 

Appeal  from  circuit  court  of  city  of 
Lyncbbnrffh. 

Suit  by  Stephen  Jordan  against  John 
Kats  to  enjnin  defendant  from  brintring 
an  action  to  recover  real  estate,  "riie 
bill  was  dismissed,  and  plaintilT  appeals. 
Afflrmed. 

VV.  W.  Larkin,  for  appellant.  Jf,  C. 
MaoHOiif  Jr.t  for  appellee. 

Lrwib,  p.  In  December,  1887,  the  appel- 
lant, who  was  an  employe  In  the  tobacco 
factory  of  tbe  appellee,  the  defendant  be- 
low, contracteil  for  tbe  purchase  of  a  lot 
In  Lynchburgh,  Va.,  upon  which  to  erect 
a  dwelling.  To  carry  out  his  purpose,  be 
applied  to  the  appellee  for  assistance, 
who  aereed  to  pay  for  the  lot.  and  for 
building  tbe  bonoe,  which  he  did.  The 
sum  thus  paid  was  about  fSOO,  and  as  a 
security  therefor  a  deed  to  the  property 
was  taken  In  the  appellee's  name.  Tlie 
appellant  agreed  to  pay  seven  dollajn  a 
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muoth  on  the  debt  autti  the  whole  ataoald 
be  paid,  but  Id  this  he  made  defaalt,  al- 
thousb  from  time  to  time  he  made  eundrj 
small  payuieate.  Upon  the  completion  of 
the  hoaae,  he  took  poHseselon  of  It,  and 
tncloeed  It,  and  abont  a  year  thereafter 
quit  the  service  ot  the  appellant.  The 
latter  then  called  upon  him  to  comply 
with  his  contract,  and  furnished  him  a 
detailed  statement  showing  a  balance  dne 
by  him  ot  |26».21.  This  not  hnvlnKbeen 
paid,  the  appellee,  on  the  24Cb  of  January, 
1R90,  with  the  acquiemenee  of  tbu  appel- 
lant, placed  the  property  in  the  hands  of 
Tyree  &  Wilklos,  real-estnte  agents,  to  be 
rented,  who  rented  It  to  the  appellant  for 
a  stipulated  sum;  and  it  appears  that 
he  afterwards  paid  two  months'  rent,  for 
wbleb  hetnok  receipts.  There  Is  also  cop* 
led  Into  the  record  a  memorandnm  In  the 
appellant's  handwriting,  which  is  asfol* 
tows:  "Mr.  John  Kats's  property  was 
placed  in  the  hands  of  Tyree,  auctioneer, 
Jan.  24.  1890.  I  commence  to  rent  on  the 
same  day  from  Tyree,  "—referring  to  the 
property  above  mentioned.  The  relation 
of  landlord  and  tenant,  thus  established, 
continued,  without  any  objection  on  the 
appellant's  part,  until  Bome  time  in  the 
month  of  April  following,  when  (the  prop- 
erty, in  the  mean  time,  having  increased 
In  value)  he  declined  to  pay  any  more 
rent.  The  appellee  then  threatened  to 
bring  an  action  to  recover  posseeslon, 
wbereapon  the  appellant  Instituted  the 
present  suit,  praying,  for  an  injunction, 
and  claiming  that  the  deed  taken  in  the 
name  of  the  appellee  was  In  reality  a  mort- 
gaee,  and  that  he  (tbe  appellant)  was 
entitled  to  redeem.  An  anHwer  wasflled. 
and  depositions  were  taken,  and  when  the 
cause  came  on  to  be  heard  tbe  blil  >waa 
dlfiralBsed,  by  the  decree  complained  of. 

This  decree  Is  clearly  right.  Whatever 
rights  the  appellant  ha,d  under  the  deed 
Just  mentioned  were  waived  and  relin- 
qnlshed  by  the  subsequent  parol  agree- 
ment under  which  he  became  tbe  tenant 
ol  the  appellee,  and  by  which,  upon  prin- 
ciples ot  Justice  and  good  faith,  he  la  es- 
topped to  deny  the  title  thus  recognized. 
In  Lucas  V.  Brooks,  18  Wall.  486,  it  was 
held  to  he  undoubted  law  that  a  person 
In  poasessfon  ot  land,  who  takes  a  lease 
>om  another,  who  has  bought  and 
claims  it,  Is  estopped  from  denying  the  ti- 
tle of  such  other  person,  or  from  showing 
that  such  person  was  but  a  trustee  for 
him.  And  In  Phelps  v.  Seely,  22  Grat.  673, 
the  principle  was  recognized  as  well  set- 
tled, both  In  England  and  America,  that  a 
written  contract  creating  an  equitable  in- 
terest In  land  may  be  rescinded,  waived, 
or  abandoned  by  a  subsequent  distinct 
and  Independent  parol  agreement  between 
the  parties,  partially  acted  on,  or  fully 
performed,  by  them.  In  the  present  case 
there  Is  no  proof  ol  fraud.  Imposition, 
nnfaimesa,  mistake,  or  mlsapprebeuRlon  ot 
fact.  On  tbe  contrary,  the  record  showa 
affirmatively  the  btwASdes  of  the  trans- 
action, and  that  when  the  appellant  aban- 
doned hie  rights  under  tbe  deed,  and  rec- 
ognised the  title  of  the  appellee,  by  nc- 
cepting  a  lease  ot  the  premises,  be  was  ful- 
ly cognizant  of  his  rights,  and  of  tbe 
amount  of  hla  indebtedness  to  tbe  appel- 


lee. The  case  is  ruled  by  Locke  v.  Fraeh- 
er,  79  Va.  409,  where  It  was  held  that  tbe 
operatloD  ot  tbe  general  rule  that  tbe  ten- 
ant cannot  deny  bis  landlord's  title  Is' not 
affected  by  the  fact  that  the  tenant  Is  In 
actual  possession,  under  a  contract  of  pur- 
chase at  tbe  time  be  accepts  the  lease; 
that  by  such  acceptance  he  as  effectually 
recognizes  the  title  and  possession  of  tbe 
lessor  BB  it  he  had  entered  and  taken  po»- 
Beeslon  under  and  by  virtue  ot  the  lease 
itself.  And  to  the  same  effect  Is  Emerlck 
T.  Tavener,  9  Grat.  320. 

It  was  charged  in  the  bill,  and  there  Is 
evidence  In  tbe  record  tending  to  ehuw, 
that  after  the  acceptance  of  tbe  leaue  the 
appellee  agreed  to  permit  tbe  appellant  to 
redeem  the  property,  but  this  is  denied  by 
the  appellee;  and.  had  the  alleged  agree- 
mput  been  estabUsbed.  it  would  not  be  en- 
furceable»  tor  want  of  a  valuable  consid- 
eration. The  decree  is  affirmed. 


(89  Va.  652) 

l^sOBOWBLL  T.  Oirr  OF  BBISTOL  at  aL 
(SiqvemeOcnirtof  A^ealBttf  VlrgiiilB.  Fdkl6, 
1888.) 

MmncirAi.  CoKroKATioiis  —  CoNSTRnorioif  or 
Sidewalk -~Validitt  or  Obdinakcb  —  Dbtbs- 
MiHATioN  or  Width  —  Coi/Lbction  or  Expsma 

nOK  PSBSONAL  I^PaBTT. 

1.  Aa  onUnanoe  autihorizing  the  dty  to 
"grade"  a  certain  street,  "and  lay  sewer  on 
aame,  and  require  tbe  property  owoera  to  lay 
or  pej  fm  a  craniditliic  paTement  on  aame  In 
front  of  their  respectiTe  properties^"  does  not 
authorize  the  oonstruction  of  a  sidewalk  in  snch 
street  at  the  expeise  of  tbe  property  owners. 

2.  Under  Bristol  Cllr  Charter,  S  24,  which 
authorizes  the  ooundl  '  to  have  the  sldewalkK 
and  gutters  along  any  street  within  said  dty 
such  width  as  they  may  prescribe,  properly 
paved,  aJid  otherwise  improved,"  etc.,  an  ordi- 
nance antiiorizing  the  construction  of  a  sidewalk 
which  leaves  tho  determlnalioa  of  Its  width  to 
the  street  qommittee  and  citf  engineer  Is  void. 

3.  Bristol  City  Charter,  §  24,  which  anthor- 
Izes  the  council  to  make  cerbtln  street  improve- 
ments at  the  expense  of  the  abutting  lot  owners, 
"and  to  levy  and  cc^lect  such  local  assessment 
on  each  of  such  lots,"  do«8  not  authorize  the 
collection  of  Bucti  tax  from  personal  property  at 
the  lot  owntr. 

Appeal  from  corporation  court  of  Brla- 

tol. 

Bill  by  John  McCrowell  against  the  city 
of  Bristol  and  J.  h.C.  Smith,  treasurer,  to 
reatrain  the  collection  of  an  assessment 
for  street  Improvement.  Defendants  had 
decree,  and  plalntitt  appeals.  Revprsed. 

Fafkerson,  Page  Nnrt  and  D.  F.  Baily, 
tor  appellant.  W.  S,  Hamiltonj  tor  appel- 
lees. 

BiCHARDSON,  J.  This  WBS  a  suit  in  eq- 
uity In  tbe  corporation  court  of  tbecit,T 
of'  Bristol,  wherein  John  McCrowell  wat* 
plaintiff,  and  tbe  city  of  Bristol  and  J.  L 
C.  Smith,  treasurer  ot  said  city,  were  de- 
fendant's. The  object  of  tbe  suit  was  to 
perpetuall.v  enjoin  and  restrain  satd  city 
and  Its  said  treasurer  from  collecting  the 
amount  of  a  certain  local  asseusment  lev- 
led  by  said  city  as  and  for  the  cost  of  n 
granolithic  sidewalk  pavement  construct 
ed  and  laid  along  the  front  ot  Bald  Uc- 
Crowell'B  property,  on  Main  Btreet,  Insal^ 
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city  of  BrlRtol.  Tbe  material  facta,  ao  far 
as  they  can  becoUected  from  a  wretchedly 
made  up  record,  are  these:  Prior  to  and 
at  the  time  of  laying  the  pavemeat  in 
question,  the  appellant  was  theowoeruf 
two  lots,  froQtlue  198  toet  on  Main  street, 
In  tbe  city  of  Bristol;  and  in  tbe  year  1889, 

{»rlor  to  the  improvement  and  asBessment 
Q  qaestlon,  he  bad,  at  his  own  -expense, 
laid  a  piivement,  eight  feet  in  width, 
along  the  entirefront  of  bis  said  property, 
a  part  of  which  was  of  dressed  stune,  and 
the  residue  of  a  composition  known  au 
"concrete."  Sometime  in  the  year  1880, 
(precisely  when  does  not  appear,)  the  clcy 
of  Bristol  entered  Into  a  contract  with  the 
Miller  Paving  Company  for  laying  a 
granolithic  pavement  or  sidewalk  along 
said  Main  street,  from  Virginia  street  to 
Scranton  street,  which  space  Inclades  the 
aald  property  of  the  appellant.  Subse- 
quent to  said  contract,  and  during  tbe 
aald  year  of  1890,  said  Miller  Paving  Oom- 

8 any,  acting  nnder  the  sapervlalon  and 
trectlon  of  the  dty  engineer  and  street 
eommlttee  of  said  city  ot  Bristol,  tore  up, 
destroyed,  and  hanled  away  tbe  pave- 
ment constracted  by  the  appellant  at  bis 
own  expense,  aa  aforesaid,  and  laid  along 
the  front  of  appellant's  said  property  a 
granolithic  pavement  or  sidewalk  10  feet 
wide,  at  a  cost  of  $S94,  tbe  whole  of  which. 
It  li  claimed  by  mid  city,  was  regularly 
and  rigbtfally  ameeaed  against  tbe  appe- 
lant, and  la,  by  virtue  of  the  charter  and 
certain  ordinances  passed  by  the  council 
of  said  city,  collectible  as  other  taxes  are 
collected  by  said  city.  Later,  tbe  treasur- 
er of  said  city  presented  to  the  appellant 
for  payment  tax  tickets  for  two  thirds  of 
said  .assessment,  the  amount  thereof 
claimed  by  said  city  to  be  then  due;  bnt 
tbe  appellant,  denying  the  validity  of  the 
charice  against  him,  refused  to  pay  the 
f^ame,  and  therenpon  said  J.L.C.  Smith, 
treasurer  of  aald  city,  levied  upon  a  cer- 
tain 16  horse  power  engine,  th%  pruperty 
of  appellant,  but  not  then,  nor  at  any 
time,  npon  either  of  ttae-sald  lots  of  appel- 
lant. In  front  of  which  aald  granolithic 
pavement  was  laid.  Tbe  said  treasurer 
having  levied  upon  said  engine  for  the  pur- 
pose of  subjecting  tbe  same  to  sale  for  the 
payment  of  said  tax  tickets,  tbe  appellant 
presented  hfs  bill,  setting  forth  substan- 
tially the  facts  above  stated, and,  denying 
on  several  groands  tbe  validity  of  said  as- 
Reaament,  prayed  fur  an  Injunction  re- 
atralnlngsald  dty  of  Bristol  and  said  J.  L. 
C,  Smith,  treasurer,  from  pruceeillDg  to 
sell  said  steam  englnp.  and  tram  enforcing 
tbe  collection  ot  said  taxes;  and,  on  the 
6tb  day  of  February,  1892,  tbe  Injunction 
wan  awarded  according  to  the  prayer  of 
tbe  bill.  Tbe  city  uf  Bristul  autswered,  de- 
nying every  material  allegation  uf  tbe  bill 
touching  tbe  alleged  Irregularity  and  In- 
validity of  the  assessment  lu  oaeation, 
and  laalstlng  that  tbe  eame  was  made  In 
strict  accordance  with  tbe  charter  and  or- 
dinances ot  said  city,  and  la  therefore  In 
every  respect  regular,  valid,  and  binding. 
Tbe  defendant  J.  I«  C.  Smith,  treasurer  as 
aforesaid,  also  answered,  admitting^  that 
he,  B8  treasurer  fif  said  city,  made  the  levy 
npon  tbe  property,  as  set  tortfa  m  tbe  bill, 
for  the  porxiose  ol  satisfying  tax  tickets  In 


his  hands,  amounting  to  tbe  sam  of 
f 262.6^,  that  being  tbe  sum  then  dne  on 
said  assessment  under  ordinances  of  the 
city.  In  other  respects  hla  answer  la 
wholly  immaterial.  Tbe  cause,  having 
been  matured,  was,  on  tbe  9tb  day  of 
April,  1892,  brought  on  and  beard  upon 
the  bill  of  the  complainant,  the  answers  oi 
tbe  defendants,  azblblts  filed,  and  general 
replication  to  said  answers,  and  on  the' 
motion  of  the  defendants,  by  counsel,  to 
dlsBoIve  tbe  injunction  theretofore  award- 
ed In  the  cause,  when  a  decree  was  rendered 
therein,  dissolving  said  Injuhetlon.  and 
dismissing  tbe  complainant's  bill;  and 
from  that  decree  tbe  case  la  here  on  appeal. 

Dlaregardlng  the  appellant's  spaelne  as- 
signments of  error,  tbe  case  may  be  con- 
sidered and  disposed  ot  under  tbe  one  gen- 
eral bead :  Was  the  all^;ed  local  assess- 
ment, for  the  cost  of  the  granolithic  pave- 
ment in  front  of  appellant's  property, 
made  in  porsnance  of  authority  conferred 
by  tba  charter  of  said  dty,  and  valid  or- 
dinances paaaed  In  pnniDanee  thereof? 
Tbe  plaintiff  (appellant  here)  charges  in 
his  bill  that  while,  nnder  tbe  twenty- 
fourth  section  of  the  charter  of  aald  dty, 
the  council  thereof,  was  autborlied  "to 
have  tbe  sidewalks  and  gutters  along  any 
street  within  aald  city,  such  width  as  they 
may  prescribe,  properly  paved,  or  otber- 
wlse  Improved,  repaired,  and  altered,  at 
the  proper  cost  and  expense  of  the  owners 
of  the  lands  or  lots  along  tbe  fronts  or 
sides  of  which  such  sldewalba  or  Improve- 
ments may  extend,  and  to  levy  and  collect 
bu^ih  local  assessments  on  each  ol  sucb 
lute  or  pieces  of  lands  aa  may  be  necessa- 
ry to  pay  for  said  improvements,  said  as- 
sessments to  be  collected  In  tbe  same  man- 
ner as  other  taxes  are  collected,"  yet  that 
said  council  has  never,  by  ordinance  or 
ordinances,  made  any  provlaion  for  carry- 
ing out  said  provlaion  of  the  charter,  and 
has  never  prescribed  tbe  width  of  such 
sidewalks  or  of  the  gutters,  but,  on  the 
contrary,  delegated  the  whole  matter  to 
the  city  engineer  and  street  committee  ol 
said  city.  The  city  ot  Bristol,  In  Its  an- 
swer, denies  tbe  allegation  In  tbe  bill  that 
no  ordinances  have  been  passed  by  tbn 
council  of  tbe  city  carrying  out  said  pro- 
vision ot  the  charter,  and  alleges  that 
such  ordinances  have  been  passed,  and 
with  its  answer  exhibits  certified  copies 
of  three  ordinances,  as  follows:  (1)  An 
ordinance  pansed  by  said  council  on  tbe 
6th  day  of  August,  1K90,  as  follows:  "Ba- 
solved,  that  the  city  of  Bristol.  Va.,  grade 
Main  street  from  Virginia  to  Scranton 
streets,  and  lay  sewer  on  the  same,  and 
require  the  property  owners  to  lay  or 

f>ayfor-a  granolithic  pavement  on  same, 
n  front  of  their  respective  properties,  be- 
tween Virginia  and  Scranton  streets,  un- 
der tbe  directlona  and  sapervlslons  ol  tbe 
street  comm i t tee. "  (2)  An  ordinanos 
passed  on  tbe  14tb  day  of  October.  1800,  In 
these  words:  "Be  It  ordained  by  the 
council  for  the  city  uf  Bristol,  Va.,  that  all 
persons  In  front  ot  wboae  property  grano- 
lithic pavementa  have  been  or  may  be  laid, 
aa  beretiitore  provided  by  ordinance,  shall 
pAy  lor  tbe  same  In  three  equal  iastall- 
'ments,— one  third  in  the  year  in  which  tb* 
same  Is  completed  and  accepted  by  tlw 


Digitized  by 


Google 


MoCBOWSLL  A  GITT  OF  BBldTOL. 


street  committee,  and  the  balance  In  one 
and  two  years,  In  equal  InstflllraentB: 
provided,  that  any  snch  oerBon  who' 
may  pay  for  the  same  within  thirty  days 
from  corapletlun  as  aforesaid,  or  from  the 
time  persuuB  are  notified  of  the  same,  shall 
be  entitled  to  a  discount  of  10  per  cent,  on 
same;  and  any  such  snms  as  may  be  dae 
as  aforesaid  shall  be  collected  In  the  same 
manner  as  taxes  am  collected  for  said 
city.**  (8)  An  ordinance  passed  on  the 
19ch  day  ot  October,  1891,  as  fullowa: 
"Section  1.  Be  It  ordained  by  the  cooo- 
etl  for  the  city  of  Bristol,  Va.,  that  all 

Eereons  along  wfaose  property  the  city 
as  or  may  lay  down  Rranollthie  pare- 
ments,  whether  on  the  fronts  or  sides  of 
the  same*  are  hereby  required  to  pay  the 
actual  costs  and  expenses  of  same  to  said 
city,  except  the  costs  and  expenses  frf 
sradlnfir  for  satd  pavements  and  the  sew- 
er, which  shall  be  paid  by  the  city;  and 
each  of  the  said  persons  are  requlrRd  to 
pay  for  said  pavement  along  his  proper- 
ty on  the  following  terms,  to  wit:  One 
third  lu  the  year  in  which  said  pavementn 
are  constructed;  the  balance  In  two  equal 
installments,  <a  one  and  two  years,  re> 
spectlvely,  from  the  completion  of  said 
pavement,  with  Interest  from  date  of  said 
completion:  provided,  any  person  who 
desires  to  pay  all  of  said  costs  and  expen- 
ses of  the  pavement  along  his  property  as 
aforesaid  within  thirty  days  from  the 
eompletinn  of  the  same  shall  have  the 
benefit  of  10  per  cent,  discount  of  the  total 
amount.  Sm.  2.  The  ctty  engineer  or  sur- 
veyor sbaH  famish  to  the  street  commit* 
tee,  with  a  plan  of  the  street  on  which  the 
pavement  In  the  preceding  section  has 
been  or  may  be  laid,  the  squares,  num- 
ber of  feet  un  said  pavement  along  each 
lot,  and  the  names  of  the  owners  thereof. 
From  this  plan,  bills  of  asaesttment  of  the 
costs  and  expenses  fas  provided  In  pre- 
ceding section)  ot  the  pavement  to  the 
owner  of  each  lot  shall  be  made  out  by 
the  commissioner  ot  the  revenue,  and  de- 
livered by  him  to  the  treasurer  for  collec- 
tion. The  said  assessments,  as  the 
amounts  fall  due,  or  any  part  thereof, 
nnder  the  preceding  section,  aball  be  col- 
lected In  the  same  manner  as  other  taxes 
are  collected.  8ec.  3.  This  ordinance  shall 
be  In  force  from  Its  naRaage.**  These  are 
the  ordinances  relied  upon  in  the  answer 
ot  the  city  of  Bristol  to  repel  the  charge  In 
the  bin  that  no  ordinance  ur  ordinances 
bad  ever  been  passed  by  the  council  of 
said  city  to  carry  out  the  provision  con- 
taiued  In  said  twenty-fourth  section  of  the 
city  charter  with  respect  to  sidewallcs 
and  gutters,  and  to  sustain  the  aver* 
ment  In  said  answer  that  such  ordl- 
nannes  had  been  passed.  The  first  of  these 
so-called  "ordinances"  Is  bnt  a  simple  res- 
olution nf  the  council  of  said  city,  and  its 
language  Is  explicit  and  Its  meaning  clear; 
and,  for  the  purposes  of  this  case,  Its  de- 
lect is  that  It  plainly  transcends  the  pow- 
er and  authority  cimferred  by  the  charter. 
Bat,  when  considered  together,  those  or- 
dinances are,  to  say  the  least,  pecalltir; 
and  In  respect  to  them  It  may  be  said 
that,  II  uncertainty  ot  expression  and  ob- 
scurity ot  meaning  had  been  the  object  In 
view,  the  council  of  the  city  ot  Bristol 


could  hardly haveframed  ordinances  mure 
rambling,  incoherent,  and  nnlntelllKlble 
than,  In  most  respects,  are  the  three  ordi- 
nances here  in  question,  nor  ordinances 
less  calculated  to  establish  the  validity  ut 
theassessment  In  question.  But,  notwith- 
standing all  this,  It  is  clear  beyond  nil 

?ne8tton  that,  whether  viewed  singly  or 
ogether,  there  Is  not  to  be  found  the 
slightest  manifestation  of  any  purpose  on 
the  part  ot  the  city  council  to  prescrihe 
the  width  of  the  sidewalk  In  question,  or 
of  any  sidewalk  on  Maln^  street  In  said 
city  or  elsewhere,  or  even"  to  restrict  the 
cost  and  expense  to  be  borne  by  the 
abutting  owners,  respectively,  to  side- 
walks, or  to  sidewalks  and  gutters,  as 
provided  by  the  city  charter.  This  will 
readily  appear  by  a  comparison  of  the 
powers  and  authority  conferred  by  the 
charter  with  those  attempted  to  be  exeiv 
clsed  by  said  city  In  virtue  of  the  ordi- 
nances aforesaid.  The  twenty-fourth  sec- 
tion of  the  city  charter,  the  only  sec- 
tion in  respect  to  streets  and  street  im- 
provements, is  as  follows:  "The  council 
shall  have  power  and  authority,  whenev- 
er they  deem  It  expedient,  to  establish 
new  streets,  to  extend  and  alter  any 
street  that  has  been,  or  may  hereafter  be, 
established;  to  have  the  sidewalks  and 
gutters  aloug  any  street  within  said  city, 
such  width  as  they  may  prescribe,  prop* 
erly  paved,  or  otherwifte  improved,  re- 
paired, and  ^tered,  at  the  proper  cost 
and  expense  ut  the  owner  ot  the  lands  or 
lots  along  the  fronts  or  sides  of  which 
such  sidewalks  or  Improvements  may  ex- 
tend, and  to  levy  and  collect  such  local 
assessments  on  each  of  such  lots  or  pieces 
of  land  as  may  be  necessary  fo  pay  for 
said  Improvements;  said  assessments  to 
be  culkctcd  In  the  same  manner  other 
taxes  are  '■ollected."  By  the  first  clause 
of  this  section  of  the  charter,  power  and 
authority  is  conferred  upon  the  council, 
when  It  shall  deem  It  expedient  to  do  so, 
"to  establish  new  streets,  to  extend  and 
alter  any  street  that  has  been,  or  may 
hereafter  be,  establlflhed."  By  this  clause 
no  power  and  authority  Is  conferred  up- 
on the  council  to  levy  and  collect  local  as- 
sessments to  defray  the  cost  and  expense 
of  the  Improvements  therein  mentioned, 
and  any  such  assessment  would  be  held 
illegal  und  void  for  want  of  such  power 
and  authority.  But  having  conferred  by 
said  first  clause  the  power  and  authority 
to  establish  new  streets,  nnd  to  extend 
and  alter  any  street  that  has  been,  or  may 
hereafter  be,  established,  the  said  twenty- 
fourth  section  otthe  charter,  by  the  second 
clause  thereof,  proceeds,  after  a  semicolon, 
to  confer  separate  and  distinct  power  and 
authority  upon  said  council  in  respect  to 
sidewalks  and  gutters;  that  is,  "to  have 
the  sidewalks  and  gutters  along  said 
street  within  said  city,  such  width  as 
they  may  prescribe,  properly  paved,  or 
otherwise  improved,  repaired,  and  al- 
tered, at  the  proper  cost  and  exi»ense  ot 
the  owner  of  the  lands  or  lots  along  the 
fronts  or  sides  of  which  such  sidewalks  or 
Improvements  may  extedd,  and  to  levy 
and  collect  such  local  assessments  on  each 
of  such  lots  or  pieces  of  land  as  may  be 
necessary  to  pay  tor  said  Improvements,* 
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etc.  Obviously  this  second  claaseufsaid 
twent^r-fourth  section  of  tbe  charter  Is 
rouflDed  t'j  sldewalhs  and  gutters,  and, 
In  unmistakable  terms,  confers  upon  tbe 
council  of  said  city  power  and  authority 
to  prescribe  tbe  wldtb  of  sidewalks  and 
Kuttera  along  any  street  within  said  city, 
and  to  have  snch  sidewalks  and  gotten 
properly  paved, repaired, altered, or  other- 
wise Improved,  at  the  cost  of  tbe  abutting 
owners,  and  to  levy  and  collect  such  local 
assesdments  on  each  of  snch  lota  or  pieces 
of  land  as  may  be  necessary  to  pay  tor 
auch  Improvements.  By  tbia  elaoae,  wblcb 
plainly  Ilmlta  and  restricts  the  power  of 
the  council,  as  respects  levying  and  col- 
lecting local  assessmentB,  to  paving  or 
otherwise  improving  sidewalks  and  gut- 
ters, no  power  nr  authority  is  conferred 
upon  tbe  council  to  levy  and  collect  lo- 
cal assesBmenta  for  tbe  construction  of  tbe 
improvements  mentioned  in  tbe  first  clause 
of  said  Mection  of  the  charter,  and  any  at- 
tempt to  exercise  snch  power  la  illegal 
and  void,  fur  want  of  authority.  Yet, 
by  the  first  of  the  ordinances  In  qacRtloUt 
— that  passed  on  the  5tb  of  August,  1890,— 
tbe  council  of  the  city  of  Bristol  plainly 
transcended  the  power  and  authority 
conferred  by  the  charter  In  at  least  three 
important  particulars: 

1.  The  charter  authoiiies  local  assess- 
ments only  in  respect  to  sidewalks  and  gut- 
ters; but  thftordlnancerequireB"  the  prop- 
erty owners  to  lay  or  pay  fo^"a  pavement 
on  Main  street.  In  front  of  their  respective 
properties,  between  Virginia  and  Scran- 
ton  streets,  the  term  "sidewalk"  not  be- 
ing mentioned  In  theordinauce.  That  this 
ordinance'  or  resolution  of  the  council 
plainly  reaairea  the  abutting  ownera,  if 
anybody,  to  lay  or  pay  for  a  granolithic 
pavement  on  Main  street,  and  not  on  a 
sidewalk  or  gutter  along  that  street,  can- 
not for  a  moment  be  questioned.  Here  Is 
tbe  language  of  tbe  ordinance  itself:  "  Be- 
solved,  that  tbe  city  uf  Bristol,  Va.,  grade 
Main  street  from  Virginia  to  Scranton 
streets,  aud  lay  sewer  un  the  same,  and 
require  the  property  owners  to  lay  or  pay 
fur  a  granolithic  pavement  on  same  In 
fruntof  their  respectlveproperties between 
Virginia  and  Scrnnton  streets,  under  the 
directions  and  superrlslons  of  the  street 
committee."  It  Is  conceded  that  tbe  Im- 
provement for  which  the  pretended  assess- 
ment In  question  was  made  was  uf  u  side- 
walk un  Main  8treet,in  thecifyuf  Bristol; 
but  It  must  be  borne  In  mind  that  the 
question  Is  not  whether  the  said  council 
had  autborfty  to  pass  a  valid  ordinance 
for  such  AD  Improvement,  and  to  levy  and 
collect  local  ansetuiments  to  defray  tbe  ex- 

Senses  thereof,  but  whether,  under  the  or- 
Inance  in  qneetion.theassexsment  Is  valid. 
In  other  words,  the  question  is,  does  tbe 
provision  of  the  charter  autborlilng  side- 
walks and  gutters,  along  any  street  In 
said  city,  to  be  paved  or  otherwise  Im- 
proved, at  the  cost  of  the  abutting  own- 
ers, also  authorize  the  council  of  said  city 
to  Impose,  by  ordinance,  upon  such  own* 
era  tbe  enornions  burden  uf  paving  tbe  en- 
tire width  of  a  street  in  fnmt  of  their  re- 
spectlvepriipertleM?  It  Is  quite  plain  that, 
If  this  ordinance  be  valid  and  binding, 
then,  under  It.  the  conncU  of  said  city  can 


go  on  and  pave  the  entire  width  of  tbe 
street,  and  aseess  the  abutting  owners 
with  the  cost  and  ezpt^nse  theteof.  No 
such  power  is  conferred  by  tbe  charter, 
either  expressly  or  hy  necessary  Implica- 
tion. *  It  is  important  to  bear  In  mind  that 
tbe  authority  to  municipalities  to  Impose 
burdens  of  any  character  upon  persons  or 
property  Is  wholly  statutory,  and,  as  Its 
exercise  may  result  in  a  divestiture  and 
transfer  of  property,  it  must  be  clearly 
given  and  pursued.  This  rule  applies 
•  *  *  to  proceedings  by  municipal  cor- 
porations under  the  delegated  right  of 
eminent  domain, and  It  extends  equally  to 
proceedings  under  the  taxing  power,  in- 
cluding special  atisessments  ror  local  Im- 
provements." 2  nui.  Mun.  Corp.  {  763. 
And  tbe  learned  author  elsewhere  says: 
"It  Is  a  principle  universally  declared  and 
admitted  that  municipal  corporations 
can  levy  no  taxes,  general  or  special,  up- 
on the  inhabitants  or  their  property,  un- 
less the  power  be  plainly  and  unmistaka- 
bly coufen-ed."  And  In  a  note  the  author 
quotes  with  approval  tbe  language  ol 
Ldmpkin,  J.,  In  Savannah  v.  Hartrldge, 
8  Ga.  ^,  26,  as  follows:  "The  burden  Is 
upon  the  corporation  to  show  the  grant 
[to  lay  taxes]  hy  express  words  or  neces- 
sary implication,  for  otberwise  It  cannot 
be  Instilled  In  the  exercise  of  this  high  pre- 
rogative of  sovereignty;"  of  Lawrunck, 
J.,  in  Scammon  V.  Chii>ago,  40  111.146,  as 
fullowsr  "The  law  [authorizing  local  as- 
sessments] must  be  strictly  followed  as 
to  all  Us  substantial  requirements;"  and 
of  Stuart,  J.,  in  Kyle  v.  Malin,  8  Ind.  34, 
(relating  to  power  to  tax  for  local  Im- 
provement,) as  follows:  Tossesslng,  as 
these  municipal  corporations  do,  the  pow- 
er of  a8sesen;ent  and  sale  of  private  prop- 
erty, often  wielded  by  the  Indiscreet  and 
selBsh.  the  grusseKt  abuses  would  Inevita- 
bly follow  if  they  were  not  held  strictly 
within  the  powers  granted  and  the  means 
prescribed  for  tbe  execution  of  these  pow- 
ers." In  no  Just  sense  can  it  be  said  that 
an  ordinance  of  a  city  rnuncll  authorizing 
local  ascpssments  to  defray  the  expenses 
of  paving  a  street  Is  clearly  within  the 
power  conferred  hy  the  charter  of  snch 
city  to  pave  or  otherwise  Improve  side- 
walks and  ffutters.and  to  levy  and  collect 
local  a6t)L-fl8int>nts  to  pay  for  such  Improve- 
ments. It  is  true  that  a  sidewalk  along  a 
public  slreet  la  part  of  the  street,  and,  by 
a  somewhat  strained  const rnrtlon,  It 
might  be  said  that  a  requirement  tu  pave 
a  street  would  Include  tbe  sidewalks;  hut 
the  converse  of  the  proposition  is  by  nu 
means  true,  as  the  sidewalks.  In  no  possi- 
ble sense,  can  be  said  to  Include  the  street 
proper.  It  may  be  said  that  granolithic 
pavement  Is  only  adapted  to  sidewalks, 
and  not  to  streets  at  large,  and  that,  as 
granolithic  pavement  is  prescribed  by  the 
ordinance,  by  fair  Intendment,  the  ordi- 
nance ought  to  be  construed  as  meaning 
sidewalk  pavement,  and  not  street  pave- 
ment; but  any  such  Interpretation  would 
be  not  only  unauthorised,  but  directly  up 
posed  tu  the  express  language  ol  Ihs  ordi- 
nance Itself.  Moreover,  tbe  charter  con- 
fers upon  the  city  council  authority  to 
have  the  sidewalks  and  gutters  paved,  re- 
paired, altered,  or  otherwise  improved,  but 
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prPBcrlbes  noparUealar  fclndol  pavement; 
nnd,  ff  tbe  oralnauee  under  conelderatloa 
be  valid,  then,  under  It,  or  a  similar  ordi- 
nance preacrlblDg  tbe  kind  ol  pavement  to 
be  laid,  tbe  city  council  can  at  will  proceed 
CO  pave  not  only  Main  street  througb  its 
entire  wldtb.but  any  and  all  otber  streets 
In  said  city,  and  tu  assess  tbe  entire  ex- 
pense npon  tbe  property  or  tbe  abutting 
owners.  The  citlien  Bbonld  never  be  ex- 
posed to  BDch  peril;  and,  tn  the  Ugh  $  of 
the  principles  above  laid  down,  he  cannot 
be  BO  exposed ;  bence  nothing  short  of  the 
rule  of  strict  construction— a  rate  repeat- 
edly applied  by  this  court — can  serve  to 
restrain  tbe  rapacity  of  municipal  and 
other  corporations.  Therefore,  in  Oranee 
ft  A.  B.  Co.  T.  Alexandria  Council.  17 
Grat.  176,  Judise  J0YNB8  said:  "It  la  un- 
doubtedly true,  as  held  by  this  court  In 
Richmond  v.  Daniel,  14  Grat.  8S7,  that 
laws  conferring  tbe  power  of  taxation  up- 
on a  mDnlclpal  corporation  ore  to  be  con- 
strued strictly. "  And  to  tbe  same  effect 
are  namerous  other  decisions  of  cbis  court. 

3.  Tbe  asMssmeat  In  question  Is  clearly 
iDvaltd.  In  that  the  dty  council.  Instead  of 
first  preecrlblngr  tbe  width  of  tbe  sidewalk 
In  qnestion,  as  provided  by  the  twenty* 
fonrth  section  of  tbe  city  charter,  dele- 
gated, or  rather  left,  the  whole  matter  to 
the  city  engineer  and  street  committee; 
Mnd,  in  doing  so,  transcended  the  power 
and  antburity  conferred  by  tbe  city  char- 
ter, which  unauthorised  assumption  of  au- 
thori  ty  rendered  the  action  of  said  council, 
and  all  acts  done  In  pursuance  thereof,  llie- 
Sal  and  void.  In  this  connecthm  it  Is  im- 
portant to  refer  to  the  otber  two  ordi- 
nances of  said  coanoll. relied  on  by  the  city 
of  Bristol  to  show  the  regularity  and  va- 
lidity of  the  assesBment  In  qnestluu.  In 
dolnff  this  it  is  well  to  bear  in  mind  that 
the  first  of  the  series  of  ordinances  on  the 
subject—- ttaat  of  Aagnet  6, -1890,  .and  al- 
ready considered  —  malies  no  mention 
whatever  ol  any  sidewalk,  and,  of  course, 
does  not  prescribe  the  width  of  any  such 
Improvement.  Is  this  defect  cured  by 
either  or  both  of  the  ordinances  subse- 
qaently  passed?  It  certainly  is  not.  The 
first  ol  tbem— that  iiaeaed  on  the  14tta  ot 
October,  1880— simply  declares  "that  all 
persons  in  front  of  whose  property  grano- 
lithic pavements  have  been  ormay  be  laid, 
as  heretofore  provided  by  ordinance,  shall 
pay  for  tbe  same  in  three  equal  Install- 
ments,—one  tblrd  In  tbe  year  lu  wblcb 
tbe  same  is  completed  and  accepted  by  tlie 
street  committee,  and  the  balance  in  one 
and  twoyears,  in  equal  installments:  pro- 
vided, that  anysucb  person  wbo  may  pay 
for  the  same  within  thirty  days  from  com- 
pletion as  aforesaid,  or  tvam  tbe  time  per- 
sons are  notified  of  the  same,  shall  be  en- 
titled toadlscount  ol  10  percent. on  same; 
and  any  such  sums  as  may  bedue  as  afore- 
said shall  be  collected  in  the  same  manner 
as  taxes  are  collected  for  said  city."  The 
dty  of  Bristol  can  derive  00  comfort  from 
this  ordinance.  It  not  only  doett  not.  In 
terms,  refer  to  the  improvement  In  ques- 
tion, or  in  any  way  identif.v  itself  wltb 
any  improvemebt  on  or  alonft  any  part  uf 
Haltt  street,  in  tbe  city  of  Bristol,  but  en- 
tirely omits  any  mention  of  a  sidewalk, or 
nf  Bldewalks,  either  on  or  along  said  Main 


street,  or  elsewhere  In  said  city ;  and  It 
certainly  does  nut  even  intimate  any  pur* 
pose  to  prescribe  the  width  of  any  side- 
walk. The  next  and  last  of  these  ordi- 
nances—that passed  on  the  19th  of  Oc- 
tober, IS91— contains  three  sections,  which 
have  been  already  set  forth.  The  first 
clause  of  tbe  first  section  of  this  ordinance 
declares  "that  all  persons  along  whose 
property  the  said  dtjr  has  or  may  lay 
down  a  granolithic  pavement,  whether  on 
the  fronts  or  sides  of  the  same,  are  hereby 
required  to  pay  the  actual  costs  and  ex- 
penses of  same  to  euld  city,  except  tbe 
costs  and  expenses  of  grading  for  said 
pavements  and  the  sewer,  which  shall  ^ 

f»airl  by  tbe  city."  This  differs  from  ti*  ■ 
ast  preceding  ordinance  (1)  In  that  fur 
the  first  time  payment  la  expressly  re- 
quired to  be  made  to  the  city  of  tbe  actual 
costs  und  expenses  of  granolithic  pave- 
ments laid  down  by  said  city,  whether 
along  the  fronts  or  sides  of  tbe  properties, 
respectively,  of  tbe  abutting  owners,  and 
(2)  In  exceptin));  from  the  charges  against 
such  owners  the  costs  and  expenses  of* 
grading  for  said  pavements  and  the  sewer, 
which  are  made  payable  by  the  city.  The 
balance  of  the  section  Is  substantially  tbe 
sameas  tbelast  preceding  ordinance.  But 
this  section,  like  the  last  preceding  ordi- 
nance, is  general  Inlts  scope  and  meaning; 
makes  uo  mention  of  any  sidewalk  Im- 
provement on  Main  street  or  elsewhere  In 
said  city;  and  has  no  applies tiou,  either 
express  or  by  necessary  Implication,  to 
the  improvement  In  question.  Indeed,  the 
reasonable  Implication  Is  that  It  was  not 
intended  to  have  any  such  application,  it 
being  conceded  that  the  Improvement  was 
a  sidewalk  alon;;  the  fronts  ol  the  prop- 
erties of  the  abutting  owners,  respective- 
ly, while  the  provision  in  tbe  section  6f 
the  ordinance  under  consideration  charges 
upon  sncb  ahuttintc  owners  the  actual 
costs  and  expenses  of  granollfehlc  pave- 
ments, "  whether  on  the  fronts  or  sides"  of 
such  properties,  which  had  theretolnre 
been,  or  might  thereafter  be,  laid  down  by 
said  city.  If ,  therefore,  this  ordinance  was 
passed  with  especial  reference  to  the  side- 
walk Improvement  hei'e  involved,  which  ts 
an  Improvement  along  the  fronts  of  the 
abutting  propercles,  respectively, it  Is  dlfil- 
cult  to  perceive  tbe  propriety  of  the  lan- 
guage **  whether  on  tbe  fronts  or  sides." 
Such  language  would  be  appropriate  In 
the  case  of  an  impi  oveinent  of  a  similar 
character  ahmg  a  cross  street,  but  not  or- 
dinarily so  as  respects  the  principal  street 
ol  a  city  ortown,  where  lots, and  Improve- 
ments thereon,  are  suppoKtd  to  front  on 
such  principal  street.  Clearly  there  Is 
nothing  in  tbis  first  section  of  the  ordi- 
nance passed  on  tbe  19th  ol  October,  1891, 
which  in  any  way  sustains  tbe  contention 
on  the  part  of  the  city  of  Bristol  that  the 
assessment  In  the  present  case  Is  regolur 
and  valid.  The  second  section  of  this  or^ 
dlnance  Is  as  follows:  "The  city  engineer 
or  surveyorshall  furnish  to  the  street  com- 
mittee, with  a  plan  of  th6  street  on  which 
the  pavements  In  tbe  preceding  section 
has  been  or  may  be  laid. tbe  squares,  num- 
ber of  feet  on  said  pavement  along  each 
lot,  and  the  names  of  the  owners  thereof. 
From  this  plan,  bills  ot  aseessment  ol  the 
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eoBts  and  expenses  (ai  provided  In  preced- 
ing Bectton)  of  the  pavement  to  the  owner 
of  each  lot  Hball  be  made  ont  hy  the  com- 
mlsHloner  of  the  revenue,  and  delivered  by 
blm  to.tbe  treaaarer  for  collection.  The 
said  aasessments.  as  the  amonntB  fall  due, 
or  any  part  thereof,  under  the  preceding 
section,  abalt  be  collected  In  the  same  man- 
ner as  other  taxes  are  collected."  As  to 
this  ordinance  of  SUth  October,  1891,  It  to 
proper  to  aay  tt  was  passed  long  after  the 
completion  of  the  work  In  qneatlon,  and 
the  preceding  Illegal  and  InrtiHd  acts  of 
the  council  conld  tn  do  way  be  validated 
thereby.  Page  v.  Belvln,  88  Ya.  9»6,  14  8. 
K.  Rep.  843.  This  section,  like  the  preced- 
ing one, In  no  manner  prescribes  the  width 
of  the  sidewalk  In  qi]eflt]un,or  of  any  side- 
walk along  any  street  within  said  city  or 
elsewhere.  On  the  contrary,  In  the  most 
general  and  Indefinite  way  it  refers  to 
granolithic  pavements,  whether  thereto, 
fore  or  thereafter  to  be  laid,  witbont  refer- 
ence to  any  particular  Improvement;  and, 
pi  the  same  general  way,  simply  directs 
the  city  engineer,  street  eommtttee,  and 
treasurer  to  do  certain  things  looking  to 
the  collection  of  local  asseHsments  in  gen- 
eral, fndeed,  there  Is  not  to  be  found  In 
either  of  the  three  ordinances  any  express 
delegation  of  authority  tu  tbe  city  en- 
gineer and  street  committee,  or  either  of 
them,  or  to  any  other  officer  or  person,  to 
determine  tbe  width  of  tbe  sidewalk  for 
the  paring  of  which'  the  assessment  In 

?ne8tlon  Is  claimed  to  have  been  made, 
'hat  matter  Meems  to  have  been  entirely 
ignored  by  the  city  council,  or  was  left  at 
large,  and  subject  to  the  arbitrary  will 
and  caprice  of  the  city  engineer  or  street 
commtitpe,  or  both,  as  the  ooe  or  the 
other,  or  both,  migh  t  determine ;  for  while 
It  Is  alleged  In  the  bill,  and  Is  nowhere  de- 
nledr  that  the  assessment  bcre  Involved 
was  tor  a  granolithic  pavement  on  a  side- 
walk 10  fc'et  wide  along  that  part  of  Main 
street  in  Irontof  tbe  appellant's eald  prop- 
erty. It  nowhere  appears  that  the  width 
of  such  sidewalk  was  ever  prescribed  by 
either  the  cUy  council,  the  city  engineer, 
or  the  street  committee.  The  nearest  ap- 
proach toanythlng  like  authority  to  either 
the  city  engineer  or  tiie  street  committee 
to  prescribe  the  width  of  said  sidewalk  Is 
found  in  the  provision  In  said  ordinance 
of  August  5, 1890,  authorizing  tbe  work 
therein  required  to  he  done  "under  the  di- 
rections and  Bupervlsions  of  tbe  street 
committee."  But  tbls  cannot  be  success- 
fully Invoked  as  anlborlty,  because— Ffrsr, 
It  does  not  amount  to  an  express  delega- 
tion of  the  power  to  prescribe  the  width 
of  such  sidewalk ;  second/,  the  worli  or  im- 
provement therein  provided  for  was  for 
paving  Main  street,  and  not  a  sidewalk 
along  that  street;  and.  third.  If  the  lan- 
guage were  Bufflclently  explicit  and  com- 
prehensive for  the  purpose,  yet  the  power 
and  authority  conferred  by  the  charter 
upon  the  city  council  to  prescribe  tbe 
width  of  sidewalks  is  a  power  which  tbe 
council  had  no  authority  to  delecate  tn 
any  committee,  officer, or  person.  In  tbtit 
work  of  Indisputable  merit,  American  & 
English  Encyclopedia  of  Law,  (volume  15, 
pp.  1042.  1048,)  the  law  is  thus  concisely 
and  dearly  stated  *  "The  general  legisla- 


tive power  residing  In  the.  state  govern- 
ment may  delegate  to  a  mantdpal  corpo- 
ration some  portion  of  Its  own  powers, 
which  are  held  in  snbordlnatlon  to  the 
general  power;  but  these  delegated  pow- 
ers, given  for  local  objects,  are  regarded 
as  trusts  condded  to  the  hand&  In  which 
they  are  placed,  and  are  not  subject  to  be 
delegated  by  the  repositories  of  them. 
The  rule  to  plain,  then,  that  the  leglslatlrs 
powers  of  amnnlcipal  corporaUon  cannot 
be  vicariously  exercised."  And  In  support 
of  the  text,  as  above  given.  In  a  note.lt 
is  said:  "In  Oakland  v.  Carpenter,  18  GaL 
540,  It  appeared  that  the  board  of  trus- 
tees of  the  town  of  Oakland,  In  whom  tha 
legislature  bad  vested  lai^  corporate  and 
municipal  powers,  were  anthoiiied  *  to 
laj'  out,  make,  open,  widen,  regulate,  and 
keep  In  repair  all  streets,  bridges,  fences, 
public  places,  and  grounds,  wharves, 
docks,  piers,  slips, hewers,  and  alleys,  and 
to  authorlie  the  construction  of  tbe  same.' 
Dnder  this  clause  tbe  board,  by  ordinance, 
gave  defendant  exclusive  privilege  <rf lay- 
ing out,  establishtng,  constmctlng.  and 
regnlating  wharves,  etc.,  wltbln  the  dtj 
for  thlrty-aeven  years.  Held,  that  tbe  or- 
dinance was  void,  as  beluga  tnnsterof  the 
corporate  powersof  the  board."  In  State 
V.Bell,  84  Ohio  St.  104,  It  was  held  that 
authority  to  grrant  permission  to  build  a 
street  railroad  cannot  be  delegated  by  a 
city  council  to  any  officer  or  board.  In 
State  r.  Hanaer,  68  Ind,  lB6,it  was  beld 
that  the  duty  of  the  common  eoancllof  a 
city  to  Issue,  negotiate,  and  sell  bonds 
was  one  which  they  could  not  delegate  or 
confer  upon  the  city  treasurer,  or  any 
other  officer  or  person.  In  Thompson  r. 
Schermerhorn,  6  N.  Y.  92,  9  Barb.  152,  It 
was  held  that  the  statutes  authorising 
the  common  council  ul  a  city  to  make  and 
Improve  and  prescribe  the  manner  of  do- 
ing It  could  not  be  delegated  to  a  city 
officer  or  committee.  "The  principle  la  a 
plain  one,**  says  Judge  Dillon,  "  that  the 
public  powers  or  trusts  devolved  bylaw 
or  charter  upon  the  council  or  governing 
body,  to  be  exerutsed  by  It  when  and  in 
such  manner  as  It  shall  Judge  best,  cannot 
be  delegated  to  others.  This  principle.  Its 
Bcop9  and  limltatlona.  Is  beat  shown  by 
oxamplPB  of  Itsapplication  to  actual  cases. 
Thus,  where,  by  charter  or  statute,  local 
ImprovementR,  to  be  assefised  upon  tbe  ad- 
jacent property  owners,  are  to  be  con- 
structed In 'such  manner  as  the  common 
council  shall  prescribe'  by  ordinance.  It  is 
not  competent  for  tbe  conndl  to  pass  an 
ordinance  delegating  or  leaving  to  any 
officer  orcommltteeof  the  corporation  the 
power  to  determine  the  mode,  manner,  or 
plan  of  the  Improvement.  Such  an  ordi- 
nance Is  void,  since  powers' .of  thto  kind 
must  *  *  *  be  exercised  In  strict  con- 
formity with  the  charter  or  Incorporating 
act."  1  Dill.  Mun.  Corp.  S  M.  And  in  a 
note  the  authorcltes  numerous  antborlties 
in  support  nf  the  text;  and,  among  other 
things,  says  that,  where  the  charter  gave 
the  city  power  to  require  streets  to  be 
paved  "In  all  cnues  where  the  city  coaocU 
slioll  deem  It  necessary, "  it  could  not.  by 
ordinance,  make  the  mayor  the  Judge  of 
the  necessity  for  paving.  "So,  where  tbe 
city  cbarttf  ^ves  the  city  council  powvt 
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to  coDBtrnct  eewen  of  ancta  'dlmenilons 
oa  may  be  prescribed  by  ordinance,'  the 
council  cannot,  by  ordinance,  require  sew- 
ers tu  be  couBtrocted  ot  sacti  dlmenslonB 
BM  may  be  deemed  requisite  by  the  city  en- 
Klneer;"  dtlnjc  8t.  l^oais  t.  Clemena.  43 
Mo.  S95,  and  other  cases.  These  antbor- 
ItiM  sufficiently  exemplify  the  rule  of  strict 
construction  anlversally  declared  and  ad< 
mitted,  and  Intended  to  restrict  muuiclpal 
corporations,  In  the  exercise  of  delegated 
powers  to  the  exercise  ot  aucb  powers  only 
as  are  clearly  comprehended  In  the  words 
of  the  grant,  or  derived  therefrom  by  nec- 
essary implication.  The  same  authorities 
lUnatrate  also  the  Important  fact  that  the 
mere  grant  to  a  municipal  corporation  ot 
the  power  to  make  an  Improvement  does 
not  imply  or  carry  with  it  the  power  to 
levy  a  special  assessment  upon  the  abut- 
ting property  to  defray  the  expensa  xA  the 
lim>rorement. 

'  In  the  present  case  the  city  council  wide- 
ly departed' from,  and  even  ignored,  the 
plain  terms  of  the  city  charter.  By  the 
twenly-fonrth  section  of  that  Instrnment 
power  and  aathorlty  Is  conferred  upon 
the  conncll,  in  language  that  cannot  be 
misunderstood,  "to  have  the  sidewalks 
and  gutters  along  any  street  within  said 
city,  such  width  as  they  may  prescribe, 
properly  paved,  or  otherwise  improved." 
etc.  The  duty  thus  Imposed  to  prescribe 
the  width  of  sidewalks,  etc.,  was  a  duty 
imposed,  not  upon  the  street  committee 
or  city  engineer,  butupon  the  city  conncll, 
and  Wfls  an  essential  prerequisite,  with- 
out which  there  was  no  authority  to  do 
the  work,  and  of  course  there  could  be 
no  valid  local  assessment  to  pay  for  it. 
*To  entitle  a  municipal  corporation  to 
recover  [rum  the  abutter  the  expense  of 
constructing  a  sidewalk  or  other  local  im- 

SroTement,  it  must  comply  with  allcon- 
Itlons  precedent,  whether  prescribed  by 
charter  orordlnance.  Therefore,if  the  or- 
der of  tbeelty  council  requires  thealdewalk 
to  be  built  on  the  side  of  a  certain  atreet, 
the  city  cannot  recover  of  the  lot  owner 
an  assessment  for  building  a  sidewalk 
several  feet  from  tbn  side  of  such  street; 
and,  where  the  ordlnaUces  of  the  city  pro- 
vide that  sidewalks  Hhall  be  constructed 
of  such  materials  ae  the  city  council  may 
order,  the  city  cannot  recover  an  assess- 
ment anlesa  the  council  has  prescribed  the 
kind  of  material  out  of  which  they  ahould 
be  built."  2  Dill.  Mun.  Corp.  9  811.  In 
the  present  case  It  is  nut  material  to  de- 
termine whether,  by  the  ordinances  afore- 
said, ft  was  the  Intention  of  the  city  coun- 
cil to  delegate  to  the  city  engineer  and 
atreet  committee,  or  either  of  them,  the 
power  to  prfflicrlbe  the  width  of  the  side- 
walk here  In  question,  or  whether  the 
whole  matter  was  left  to  them  at  large 
without  any  special  authority.  If  the 
former,  it  waa  a  futile  attempt  to  delegate 
a  power  not  capable  of  delegation,  and 
therefore  In  excess  of  the  authority  con- 
ferred by  the  charter;  and.  It  the  latter, 
then  It  was  a  palpable  omission  to  per- 
form a  duty  clearly  Imposed  by  the  char- 
ter; and  In  either  event  the  proceeding 
was  irregular  and  Illegal,  by  reason 
whereof  the  assessment  In  question  Is  un- 
authorised and  invalid.  Xa  other  words. 


therewasa  clear  and  fatal  departure  from 
the  well-settled,  just,  and  reasonable 
rule  that  local  aBsessments  can  only  be 
made  where  the  power  to  do  so  Is  plainly 
conferred  and  strictly  followed.  The 
rule  of  strict  eonstmctlon  applied  In  this 
case  In  no  way  contravenes  the  manifest 
right  of  a  municipal  corporation  to  em- 
ploy agents  for  theexecution  of  ministerial 
duties,  and  so  there  may  be  express  leg- 
islative authority  for  the  delegation  of 
duties  other  than  those  strictly  ministeri- 
al, and  not  invalid  as  a  delegation  ot  dis- 
cretionary authority.  Hence,  In  Hitch- 
cock V.  Unlveston,  96  C.  H.  841,  which  was 
cited  with  approval  by  Lewis,  P.,  In  Green 
V.  Ward,  82  Va.  S24,  It  was  held  that.  If  a 
city  coon cll  baa  lawful  authority  to  con- 
strnct  sidewalks.  It  may  direct  the  may- 
or and  chairman  of  the  committee  of 
streets  and  alleys  to  make  a  ctmtract 
on  behalf  ot  the  city  to  do  the  work.  Tn 
that  case  Mr.  Justice  Btromo  said :  **  Wa 
.spend  no  time  In  vindicating  this  proposl- 
tlon.  It  Is  true  the  councilcould  not  dele- 
gate all  the  power  conferred  upon  It  by  the 
legislature,  but,  like  every  other  corpora- 
tion. It  could  do  Its  minlaterlal  work  by 
agenta.  Nothing  more  was  dune  In  this 
case.  The  council  directed  the  pavements, 
ordering  them  to  ba  constructed  ot  one 
or  the  other  ot  several  materials,  but 
giving  to  owners  ot  abutting  lota  the 
privilege  of  selecting  which,  and  reserving 
to  the  chairman  ot  the  committee  au- 
thoritgr  to  select,  in  ease  the  lot  owners 
failed.  The  council  also  directed  how  the 
preparatory  work  should  be  done.  There 
was  therefore  no  unlawful  delegation  of 
power.**  That  case  is  readily  distin- 
guished from  the  case  In  band.  There  the 
council  directed  as  to  all  the  substantial 
preliminaries,  and  delegated  to  Its  agenta 
the  performance  of  ministerial  duties  onl.v. 
Here  the  legislature  committed  to  the 
Judgment  ana  discretion  of  the  city  council 
the  Important  duty  of  prescribing  the 
width  of  the  sidewalk,  and  the  council 
atteiopteil  to  Invest  the  street  committee 
and  city  engineer  with  the  exercise  ut  that 
power.  This  the  council  had  no  power 
to  do.  by  reason  whereof  the  assessment 
in  question  waa  unantborice<I,  and  Is  In- 
valid and  void. 

3.  If,  in  ttther  respects,  the  proceedings 
had  been  regular  and  valid,  yet  there 
was  no  autborityforthelevyon  the  steam 
engine  In  the  proceedings  mentioned.  The 
property  thus  levied  on  was  not,  and  had 
never  been,  on  the  abutting  lot  of  the  ap- 
pellant, and  was  In  no  sense  a  part  of 
Bach  property,  or  sutiiect  to  such  levy. 
The  aBsessment,  if  valid.  Is,  hy  section  24 
of  the  city  charter,  expressly  made  a 
charge  apon  the  lots  of  am)ellant  abut- 
ting on  the  Improvement.  The  authority 
conferred  Is  "  to  levy  and  collect  Bueh  lo- 
cal assessmentii  on  each  of  such  lots  or 
pieces  of  land  as  may  be  necessary  to  pay 
for  said  improvements.*  The  authority 
conferred  by  aald  section— to  collect  aucb 
assessments  "In  the  same  manner  as  oth- 
er taxes  are  collected"— by  no  means 
makes  such  assessments  a  personal  charge 
upon  the  lot  ownera,  and  their  property, 
of  whatever  character  and  wherever 
found,  (if  within  the  JurlsdlcUon,)  liable 
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to  lery  or  dletress.  Tbla  fn  made  plain 
by  the  flfty-foortti  aad  fifty -flftb  sections 
of  said  city  cbarter,  whicb  la  ae  follows: 
"64.  All  goods  and  cbattela,  wbereiioever 
found,  may  be  distrained  and  «old  tor 
taxes  assessed  and  due  thereon,  and  no 
deed  of  trast  or  mortgaf^e  upon  coods 
and  chattels  sball  prRvent  the  same  from 
being  distrained  andsold  for  taxes  aaseased 
against  the  grantor  In  such  deed."  The 
assessmient  In  the  prfenent  case  was  not  of 
taxes  due  on  any  goods  and  chattels  of 
the  appellant,  bat  was  an  asBeeement  on 
hla  lots— tata  real  estate— -abutting  on  the 
Improvement.  Then  r omes  the  flfty-flfth 
section,  In  respect  to  subjecting  real  estate 
to  taxes  assessed  thereon,  which  Ibbb  fol- 
lows: "55.  There  sball  be  a  lien  on  real 
eetate  for  the  city  taxes  as  assesaed  there- 
on from  the  commencement  of  the  year 
from  which  they  were  assessed.  The 
council  may  reqnire  real  estate  tn  the  city, 
dellnqnent  for  the  nonpaymient  of  taxes, 
to  be  sold  for  said  taxes,  with  Interest 
thereon  at  the  rate  of  10  per  centum,  and 
ench  per  cent nm  at}  the  council  may  pre- 
scribe for  charges.  Sacb  real  estate  shall 
be  sold,  and  may  he  redeemed  In  the  man- 
ner prescribed  by  law."  These  sections 
are  too  plain  to  need  explanation;  but. 
Independently  of  tbem,  the  point  Is  rnled 
by  the  decision  of  this  court  In  Green  r. 
Ward,  82  Va.  324,  where.  In  deciding  a  alra- 
narqnefation,  which  aroae  under  the  char- 
ter of  the  city  of  Alexandria,  Lswis,  P.. 
aaya:  "In  no  case,  therefore,  can  such  an 
aesesament  be  held  a  personal  charge,  ex- 
cept where  plainly  permitted  by  legislative 
authority,  and  there  1>  no  sacb  authority 
In  the  present  earn.  The  twentieth  sec- 
tion of  the  charter  empowers  the  collect- 
ing officers  of  the  city  to  distrain  for  taxes 
and  leviea  due  the  city,  but  Its  language 
does  not  apply  to  special  asseaanienta  Inr 
street  improvemente,  whlcb  are  cbargea- 
hle  on  real  estateonly.  Astmllarqueatlon 
aroae,  and  was  decided  in  the  same  way. 
In  Neenan  r.  Smith.  60  Mo.  625:  It  la 
true  that  to  make  an  assessment  for 
street  Improrements  a  personal  charge, 
and  to  collpct  It  In  the  same  way  that  or- 
dinary taxes  are  collectt^d,  wotld  be  a 
more  expeditious,  and, for  the  city,  a  more 
desirable,  mode  of  collecting  tbe  tax  than 
to  enforce  tbe  lien  of  the  assessment  by 
a  sale  of  tbe  property.  Bat  tbe  question 
here  in  one,  not  oT  convenience,  bat  of 
municipal  authority ;  and,  since  the  pow- 
er contended  for  has  not  been  granted.  It 
follows  that  the  Asaessment  In  qnestion 
Is  void." 

In  the  printed  notes  of  arguments  of 
counsel  tbe  qnestion  was  dlscusseil  wheth- 
er, under  the  constitution  of  Virginia,  tbe 
legislature  had  tbe  power  to  confer  upon 
thecouGCll  of  the  city  of  Bristol  the  au- 
thortty  to  levy  and  collect  local  aasesa- 
mentd  as  provided  by  the  twenty-fourth 
section  of  Its  charter.  The  aame  qneatlon 
was  carefully  and  at  length  considered, 
tbfingb  not  decided,  in  tbe  very  recent 
ease  of  City  of  Norfolk  t.  Chamberlain,  16 
8.  E.Bep.^,  (not  yet  officially  reported.) 
As  1u  tnat  cane,  no  here  it  Is  not  abso- 
Intely  necessary  to  a  proper  decision  of 
the  case  that  that  question  be  decideiK 
So,  tor  tbe  purposes  ol  this  decision,  and 


conceding,  for  the  sake  of  the  argument, 
that  tbe  power  conferred  whs  alegltlmate 
exercise  of  legislative  power,  yet  It  la  dear 
that  the  power  thus  conferred  was  ont 
pursued  as  tbe  law  requires,  and  that  tba 
asaessment  here  Involved  cannot  be  snB< 
taloed.  It  is  not,  therefore,  to  be  nnder- 
Btood  that  this  court  In  any  respect  re- 
cedes from  the  conatltntional  view  of  the 
subject  expressed  In  City  of  Norfolk  v. 
Chamberlain,  supra. 

For  the  reasons  above  stated,  we  are 
clearly  ol  opinion  that  the  assesammt  in 
question  was  levied  without  authority, 
and  Is  void,  and  that  tbe  decree  ot  tbe 
court  below  dissolving  the  Injunrtloa. 
and  dlamlsfing  the  plaintiR's  bill,  was  er- 
roneous, and  must  be  reversed  and  an- 
nulled, and  a  decree  entered  here  per|Je^ 
nally  enjoining  the  said  city  of  Bristol,  J. 
It.  C.  Smith,  treasurer  uf  said  city,  and 
all  others,  from  proceeding  In  any  way 
to  collect  said  assesnnent. 

Decree  xuversed. 


(»  Va.  «M) 

HUTCHISON'S  ADSTB  v.  UEBSBOSL 
(Stqnreme  Ooort  of  Appeals  «f  Virsinia.  Feb.  2, 
1883.) 

Cbkditors'  Bill — Pleading— MuLTiFi.Biocs!rE5B. 

H.'s  administrator  filed  a  credltora'  bOl 
asahiBt  the  estate  of  M.,  deceased,  ftw  an  ae- 
counting  of  M.'b  administrator,  and  to  sobjeet 
H-'s  undivided  interest  tn  certain  real  estate  te 
tbe  paymeut  of  his  debts.  The  bill  alleged  tint 
plaintiff  was  a  creditor  of  M.  in  sereraJ  bonds, 
which  were  partly  paid  by  M.'a  administratoc 
out  of  persixial  aaaeta,  and  set  forth  that  M.'t 
father  owned  certain  real  estate  which  at  hit 
death  descended  to  his  children,  and  the  greater 
p(»tio!D  of  which  became  tbe  property  of  M. 
through  an  instrument  signed  by  certain  of  Mi 
brothers  and  aistm  cmveying  to  him  all  tlicir 
undivided  intetesta  therein  in  consideration  of 
paymeiiC  by  M.  of  all  the  &th«'s  debts. 
bill  alleged  the  pigment  by  M.  of  aaid  debts; 
that  the  int^est  of  one  of  m.'b  brothers  in  said 
real  estate  was  sold  for  the  broth^'s  debts  nomi- 
naiiy  to  M.,  but  waa  paid  for  by  H.  A?  M- 
left  no  issue,  his  brothws  and  staters  and  tbe 
descendants  of  aach  as  were  dead  were  made 
parties  defradant.  Held,  that  the  tdll  was  not 
multifarians. 

Appeal  from  circuit  court,  Loudonn 

county. 

Action  by  Hatchlson's  administrator 
against  the  estate  of  Benjamin  Meraboo, 
deceased.  From  a  decree  dismissing  com- 
plainant's bill,  complainant  appeals.  Re- 
vol's 

AlexABderA  TebbrnvmH  R.W.Moon,1or 
appellant.   /<ee  A  Jaaneyt  for  appellee. 

Lact.  J.  This  Is  an  appeal  from  a  de- 
cree of  tbe  circuit  court  of  Loudoun  codd- 
ty,  rendered  October  23,  1890.  Botcbl- 
soo'a  administrator  filed  his  bill  Febrnarj, 
1884.  Inatituting  a  creditor's  suit  igaioBt 
the  estate  of  Benjamin  Merahon,  deceased, 
praying  an  account  of  the  transactions  ol 
tbe  administratrix  upon  the  estate  oftbe 
Bald  Benjamin,  and  seeking  to  snbject  Ml 
real  estate  to  the  payment  of  his  debtt. 
The  Bald  Benjamlu  having  died  wlthont 
issue,  his  brothers  and  slaters,  and  thede 
scendants  of  such  aa  were  dead,  wm 
made  parties  defendant.  The  bill  set  forth 
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that  the  plaintiff  waa  the  creditor  of  aald 
Benjamin  In  neveral  bonda,  which  had 
been  partly  paid  by  the  administratrix 
out  of  the  personal  aaneta,  and  set  forth 
the  real  estate  of  aafd  Bonjumln,  aa  fol- 
lows: That  his  father  owned  a  tract  uf 
land  Id  I<<iudoun  eoanty  uf  230  acres, 
wbieb  descended  to  bis  children,  Benjamin 
aforesaid,  Wyatt,  Jamee,  Henry, Sarab  B., 
Jobo,  iSamuel,  and  Thomas  Merahnu.  Sa- 
rab  B.  bad  married  one  Jamea,  29th  of 
March,  I^,  in  thu  atate  uf  LoulHlana. 
Thomaa,  Jamea,  and  Wyatt  Mersbon  and 
Sarah  B.  James  signed  a  certain  paper 
writing,  parportlnfc  to  be  a  conveyance 
to  said  Benjamin  Merabon  of  all  of  their 
Interest  In  aald  land  of  230  acrea,  in  coneld- 
eration  of  the  payment  by  aald  Benjamin 
of  all  the  father's  debta.  The  aald  paper, 
which  la  claimed  to  be  a  good  and  valid 
contract,  was  filed  with  the  bill,  and 
prayed  to  be  taken  as  part  thereof.  It 
was  fnrtbcr  set  forth  that  the  aald  Ben- 
jamin had  complied  fnlly  with  the  said 
contract,  dated  in  1856,  and  held  it  to  ths 
ttmtf  of  hia  death,  end  that  It  waa  atlll  In 
the  poaaeeaion  of  hia  widow.  That  ahort- 
1y  after  tbe  execution  of  aald  contract  a 
anit  waa  broogbt  in  tbe  clrcnlt  court  uf 
Loudoun  by  one  Satfee  to  subject  the  In- 
terest of  the  said  Thomna  Mershon  afore* 
said,  tbe  brother  of  Benjamin,  to  the  pay- 
ment uf  the  debts  of  tbe  aald  Thomaa, 
which  Interest  of  Thomas  was  sold  nomi- 
nally to  Benjamin,  but  paid  for  by  Hutch- 
ison. The  nonrealdent  partlea  were  pro- 
ceeded agalnat  by  order  of  publication.  The 
bill  was  never  anawered,  but  at  the  April 
term,  1884,  a  decree  was  rendered  directing 
the  following  accounta:  (1)  Anaccunntof 
Che  tranaactlona  of  tbe  administratrix 
aforesaid;  (2)  an  account  of  the  debtH  uf 
Brajamin  now  unpaid;  (S)  an  aceoantof 
bis  interest  in  the  real  estate  In  the  bill 
mentioned  and  described,  and  of  any  oth- 
er  real  ustate  owned  by  him  at  the  time  of 
bis  death;  (4)  an  account  of  the  Interest 
of  tbe  plaintiff  in  said  real  estate.  In 
April,  1885,  a  commlsBloner,  to  whom  the 
matter  had  been  referred,  reported  (1)  an 
aecoant  of  the  tranaactlons  of  the  admin- 
istratrix, the  balance  In  band,  wblch  bad 
been  dtabarsed  in  the  payment  of  debta, 
amone  them.  In  part,  tbe  debta  of  the 
plaintiff;  (2)  an  account  sbuwing  the 
debta  uf  Benjamin  Merabon,  aggregating 
¥1,332.40  May  1, 18K5,  and  among  them  the 
debts  uf  tbe  plaintiff,  with  certain  credito, 
and  debta  due  Moore's  teatator  of  96Rf.69, 
with  certain  credits  flriit  deducted;  <S)  an 
ai'connt  showing  that  the  real  estate  of 
Benjamin  atthe  time  of  h)a  death  was  15S% 
acres  of  tbe230-acre  tract,  or  four  undivid- 
ed aixths  ttaoreof;  (4)  that  complainant 
owned  one  sixth,  and  Henry  Mershon'a 
helTH  one  sixth.  At  this  term  a  decree 
waa  rendered  confirming  thia  report, 
and  at  the  October  term,  1886,  a  de- 
cree was  rendered  for  a  sale  of  this  real 
estate.  At  tbe  October  term,  1888, 
Sarah  E.  Douglas  and  B.  D.  Jamea  filed 
tb^r  petition  in  tbe  cause,  claiming  tu  be 
tbe  heirs  at  law  of  Sarah  B.James  and 
Jamea  Mershon,  and  denying  that  the  pa- 
per writing  purporting  to  cunvey  the  said 
three  shares  of  the  said  280  acres  to  Benja- 
min  bad  any  validity, claiming  their  share 


of  this  land,  and  asking  to  taavf  all  tbe 
debts  of  Benjamin  barred  by  the  statnte 
of  limltatluns  excluded.  At  the  January 
term,  1890,  a  decree  was  rendered  admit- 
ting these  as  pa  rties  defendan  t.  At  October 
term, 1890,  theaatd  Doaglaaand  James  filed 
their  deraarrer  to  tbe  bill,  and  certain  ex- 
ceptions to  the  above-mentioned  commts* 
8loner*B  report  In  tbe  cause.  The  gronnda 
of  demurrer  stated  were:  (1)  For  want  of 
equity;  (2)  fur  multlfarlousneaa ;  (3)  be- 
cause tbe  demands  therein  aet  up  were 
atate.  The  grounds  of  the  exceptions  were 
atated:  (1)  Because  be  reported  a  number 
of  debta  barred  by  the  atatute  of  llmlta- 
tlona;  (2)  because  all  tbe  demands  report- 
ed were  stale  demands;  and  asked  that 
their  petition  be  treated  as  a  petition  to 
rehear  the  decree  of  April,  1885,  confirming 
the  conimlaalouer's  report,  whereupon  tbe 
circuit  court,  un  the  23d  day  uf  October, 
1890,  rendered  a  decree  disrafsBlng  tbe  com- 
plainant's bill,  but  without  prejudice. 
From  tbla  decree  thn  plaintiff  appealed. 

Tbe  ground  upon  which  the  action  of  tbe 
circuit  court  Is  based  la  not  stated  by  that 
court.  It  la  insisted  here  that  the  bill  Is 
multlfarioua.  Tbla  Is  a  creditors*  bill.  In 
the  usual  form,  to  subject  the  estate  of  tbe 
debtor  to  the  payment  of  bla  debts;  and, 
aa  he  was  the  bolder  of  an  undivided  in- 
tereat  in  real  eatate.  It  waa  necessary  to 
do  tbts  in  order  to  carry  out  tbe  common 
and  single  object  of  the  bin.  And  tbla  bill 
is  in  no  sense  raoltlfarlous.  As  to  what 
might  be  regarded  as  multlfarlousneaa,  aee 
Brown  v.  Bnckner,  S6  Va.  612. 10  S.  B.  Rep. 
882:  Thomas  v.  Sellmnn,  87  Va.  683, 13  S. 
£.  Rep.  146.  The  debts  eued  on  were  not 
barred  by  tbe  statute  of  limitations,  and 
there  is  no  ground  upon  which  they  can 
be  adjudged  to  be  stale  demands.  They 
have  been  demanded,  and  collections  made 
on  them  from  time  to  time,  until  the  per- 
Bonal  aaaets  of  Mershon's  eatate  have 
be^n  exhausted;  and  tbe  right  of  the 
creditors  to  subject  the  real  estate  of  aald 
Merahun  to  the  paymept  of  sucb  as  la  still 
due  appears  to  beplain,  Ttaeaeelalmabad 
been  presented  before  tbe  commlaaloner 
taking  an  account  of  Merahon's  debts,  and 
been  allowed  and  indorsed  as  vali^  debta 
agalnat  the  estate, and  pro  rsCapnjmenta 
made  on  tliem.  It  duea  not  appear  that 
there  Is  any  ground  upon  which  the  decree 
dlHrnleslug  the  bill  can  be  sustuined,  and 
we  are  of  opinion  that  the  said  decree  Is 
erroneous,  and  abonld  be  reversed  and  an- 
nalled,  and  tbe  cause  remanded  for  fur- 
ther proceedings  to  be  bad  therein,  In  or- 
der fur  a  final  decree  giving  tbe  relief 
prayed  for  in  accordance  with  the  report 
of  the  cummlsaioner  filed  and  confirmed  In 
the  cause. 


(8»  Ta.  6S2) 
GBSasm  T.  WOOIJ)SIDGS  et  al. 
(Snpreme  Court  of  AppealM  of  Virginia.  Fdk  8; 
1883.) 

JSon  BT  TKtTBTBB— LlABILlTT  OF  TRUST  FtmO. 

O.,  u  trostee,  executed  a  fertfllsKr  note, 
pledging  tlie  crop  in  payment,  and  fail^  to  ap- 
ply tbe  crop  as  pledged.  Hdd,  in  a  suit  by  the 
payee,  where  the  beneficiaries  under  the  trust 
were  G.'a  wife  and  minor  children,  who  livtsd 
apart  from  blm,  on  thdr  own  estate,  he  luiug 
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mnd  occoprlne  the  trost  estate,  and  h  not  a]^ 
tteuing  that  fie  contributed  to  their  sopporL  or 
that  t£e  expenditora  in  rait  wai  ncoc—ary,  uiat 
Qm  ca^tal  of  tlie  trost  ooold  not  be  mbjectod  to 
the  payment  of  tlve  note. 

Appeal  from   cirealt  court.  Halifax 

county. 

Action  by  Wuoldildge,  Traven  &  Co. 
and  otbem  aaainst  W.  E.  Green,  traatee, 
etc.  From  a  Judsnient  for  plaiotlfTs,  the 
beneflclarlei  ooder  the  troat  appeal.  Re- 

Wood  Bovldln,  Jr^  and  Jobn  W.  Riely, 
lor  appellan  ts.  W.     Bear^,  for  a  ppellees. 

J.  Tbla  Is  an  appeal  from  a  de- 
.!ree  of  the  elrcnit  coart  of  Halifax  cuanty, 
cindered  at  the  November  term,  IS&O. 
The  appelleee  filed  tbedr  bill  In  the  circuit 
court  of  Charlotte  county,  ya.,trom  n  bicb 
court  It  was  Bubaequently  removed  to  the 
clrcalt  court  of  Halifax  county,  by  wbich 
the  Bbld  decree  was  rendered,  on  the  first 
Monday  in  Febrnnry,  1884,  against  W,  £. 
Green,  trustee,  to  enforce  the  payment  of  a 
ffuauo  or  fertilizer  note  of  $659,  da  ted  May 
1^,  1882,  and  payable  ou  or  before  the  let 
day  of  May,f8^,and  pledging  hia  tobacco 
crop,  to  be  delivered  bo  far  aa  required, 
and  enfficlent  to  pay  the  nid  note, signed. 
**  W.  £.  Green.  Trustee."  The  bill  charged 
that  the  said  Green  was .  acting  In  thle 
transaction  as  trustee  under  hla  father's 
will,  but  of  this  thepIaiotllfB  did  nutclalm 
to  be  certain ;  that  the  said  Greeu  did  not 
deliver  hla  crop  of  tobacco,  aa  promised 
in  the  aald  note,  bnt  sold  it,  ana  used  tbs 
proceeds,  and  their  debt  was  entirely  un- 
paid. They  alleged  that  ample  personal 
estate,  consisting  of  other  crops,  atock, 
und  household  and  plantation  utenalla, 
-remained  In  the  hands  of  the  said  Green,  as 
trustee,  to  pay  Raid  note,  and  that  the 
rents  of  the  real  estate  ao  held  by  falm 
.would  soon  pay  the  same,  and  that  aald 
Green  waa  personally  Insolvent;  and  the 
bin  prayed  that  the  aald  trustee  be  re- 
quired to  answer  on  oath,  and  be  made  to 
disclose  the  trust  subject  in  his  hands,  and 
that  the  samebe  subjected  to  the  payment 
of  their  said  note,  etc. 

A  copy  of  the  will  of  William  B.  Green, 
the  father  of  the  said  trustee,  waa  exhibit- 
ed :  and  It  appears  that  the  said  testator 
devised  the  tract  of  land  called  "Green- 
wood,** on  which  he  resided,  to  the  said 
trustee,  **for  thease  and  benefit  of  the  wife 
and  children  of  my  said  son,  and  such  wife 
as  be  may  hereafter  have,  and  such  child 
or  children  aa  may  hereafter  be  born  to 
him. lobe  applied  in  the  manner  herein- 
aftnr  directed,  for  and  during  the  life  of 
my  aald  son.**  and  at  hla  death  as  be 
should  by  will  appoint;  the  said  estate 
not  to  be  liable  In  auy  way  lor  the  debts 
of  the  son,  and  the  aon  was  not  to  Inherit 
from  any  child  which  might  die  during  his 
lifetime.  It  was  further  provided  that  the 
trustee  abottid  manage  such  land  in  such 
manner  as  he  should  think  best,  and  an- 
tborlty  waa  vested  in  him  to  sell  and  con- 
rey  satd  land,  or  any  part  thereof,  and 
reinvest  theproceeds  in  such  other  proper- 
ty as  he  might  deem  proper,  to  be  held 
under  the  aame  trust,  etc. ;  and  the  testa- 
tor bequeathed  one  third  of  the  residue  of 
bis  estate  to  the  said  aon,  to  be  held  on 


the  same  troat  and  use,  and  on  the  same 
conditions,  as  were  provided  as  to  tbe 
land. 

Tbe  elrcnit  court' In  Charlotte  county, 
taking  tbe  bill  for  confessed,  ordered  ao 
account  of  the  plaintiffs'  debt,  and  an  ac- 
count of  the  trust  estate.  Thecommla- 
aluner  reported  the  debt  of  the  plaintiff  at 
fnS;  the  real  estate.  Ward's  Fork,  (not 
Greenwood,)  at  ¥7,622;  and  personal  prop- 
erty assessed  to  W.  E.  Green  personally 
(not  as  traatee)  &t  91,6Sil.— and  reported 
that  be.  the  said  eommlasioner.  waa  ana- 
ble  to  determiae  whether  tbe  said  proper- 
ty was  liable  for  the  plaintiffs*  debts  or 
not,  whereupon  the  plaintlffB  amendecl 
their  bill,  saying  that  the  amount  of  their 
debt  being  ascertained,  and  tbe  trust  fund 
ascertained,  they  were  now  informed  that 
Mrs.  Green  was  dead,  named  the  children, 
(who  are  the  appellants,)  and  aaked  that 
they,  being  the  beneficiaries,  might  be 
made  parties  defendant;, five  of  them  be- 
ing Infants.  Process  being  executed,  au 
account  was  again  ordered,  as  before, 
and  reported,  of  the  plaintiffs*  debt,  and 
of  the  trust  subject,  aud  annual  rental 
value  of  tbe  same,  (the  latter  bdng  stated 
at  $550;  tbe  other  accounts  b^ng  varied 
in  amounts;  but  It  la  not  material  to  re* 
cite  the  changed  valuation,)  and  tbe  dep- 
osition of  W.  ^.  Green,  trustee,  returned 
to  support  the  said  report  and  accounts; 
he  saying  that  Greenwood  had  been  sold 
and  Ward'a  Fork  purchased  with  tbe  pro- 
ceeds. Before  acting  on  this  tbe  circuit 
court  removed  tbe  former  guardian  atf 
litem  who  bad  been  appointed,  and  ap- 
pointed a  lawyer  such  guardian  ad  litcm^ 
and  subsequently  (the  date  Is  not  record- 
ed) removed  the  cause  to  tbe  circuit 
court  of  Halifax  county,  on  tbe  motion 
of  tbe  defendants.  Tbe  removal  having 
been  consummated,  the  guardian  litem 
filed  formal  answers  tor  tbe  infants;  and. 
tbe  appellees  J.  0.  TInsley  ft  Co.  having 
filed  their  petition  to  bave  payment  of 
their  debt,  an  account  was  ordered  aa  to 
this,  aa  heretofore,  concerning  tbe  Wool- 
drldge,  Trevera  &  Co.  debt;  the  Tineley 
debt  being  for  fW,  aud  evidenced  by  a 
almllar  fertilizer  bond  aa  that  of  Wool- 
dridge,  Travers  &  Co.,  above  mentioned. 
Tbe  commissioner  made  another  report, 
and  accounts  were  returned  of  the  truat 
estate,  which  appears  to  have  decreased 
in  value  very  much  eluce  the  last  report. 
This  loBt  commisBloner,  Leigh,  reported 
that  these  debts  were  contracted  by  W.  E. 
Green,  aa  trustee  under  bis  father's  will, 
and  that  these  fertilisers  were  used  on 
tbe  Ward's  Fork  land,  which  was  bald  In 
trust  under  cbe  said  will  of  the  father,  W. 
E.  Green,  deceased,  and  returned  tbe  dep- 
osition of  M.  M.  Martin,  who  proved  that 
the  Ward's  Fork  plantation  was  held  by 
tbe  said  trustee  In  lieu  of  the  Greenwood 
plantation,  or  tended  to  prove  this;  and 
the  deposition  of  W.  W.  Webb  was  re- 
turned to  support  the  conclusion  chat  the 
fertiliser  In  questloh  was  used  on  tbe  troat 
estate,  the  said  trusteellvlngseparate  and 
apart  from  bia  wife  and  children,  who 
had  purchaaed  and  resided  on  the  Green- 
wood uatate.  And  on  the  15th  of  Novem- 
ber, 1890,  tbe  circuit  court  rendered  the 
decree  complained  of,  tbe  guardian  ud 
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litem  baring  excepted  tu  CommlsBloner 
Lelgli's  report  because  It  did  nut  ahow 
under  what  tmet  tbe  debts  werecontract- 
ed,  and  tbe  fertilisers  bsed.  The  decree 
OTermled  these  exceptions,  cunSmied  tbe 
commiasiunera*  report,— both  of  Lelgb,  and 
tbe  former  report  of  CommlBatoner  Eff- 
gleaton,— aad  decreed  that  the  said  GrMO, 
trustee,  should  pay  tbe  said  debts,  and 
directed  executions  to  Isttue  at  once,  and 
sale  of  the  trust  estate,  so  far  as  it  waa 
peraoDalty,  be  delayed  60  days,  subject  to 
the  execution  lien.  But  If  these  debts 
were  not  paid  wltbin  60  days,  tbe  sheriff 
was  directed  to  sell  the  crops  and  other 
penional  estate  held  or  controlled  by  the 
said  Green,  trustee  under  the  nlll  of  Wll- 
Uam  B.  Green,  deceaaeJ,  sufflcleot  to  sat- 
isfy the  said  executions.  The  property  de- 
veloped by  tbe  proceedings  herein  was 
snch  personal  property  as  is  usually  found 
on  a  farm,  but  no  crops  are  r^orted,  in 
any  amount  wha  tever;  so  tha  etiect  of  the 
decree  was  to  subject  the  eorpaa  or  capi- 
tal of  the  estate  to  pay  tbe  debt  contract- 
ed by  thd  trustee.  The  appellants  bolnK 
advised  that,  tfnder  the  terms  of  the  will  of 
William  B.  Green,  creating  the  'trast  for 
tbe  snpport  of  the  wife  and  children  of  the 
trustee,  and  not  to  be  in  any  way  liable 
to  his  debts,  the  trustee,  in  hla  mao- 
agement  of  the  trust  fund,  had  power  on- 
ly to  bind  tbe  Income,  and  was  not  al- 
lowed to  break  in  on  the  piinclpal  or  cap- 
ital of  tbe  trust  fund,  applied  tor  and  ob- 
tained an  appeal  to  this  court. 

In  Ferry  on  Trusts  It  Is  said :  "It  is  a 
settled  rule  that  trustees  for  Infanta 
ehoQld  never,  on  their  own  authority, 
break  in  upon  tbe  capital  uf  the  trust  fund 
for  the  maintenance,  and  seldom  for  the 
advancement,  uf  their  ward.  This  Is  a 
rule  for  the  protection  of  children;  and.  If 
trustees  break  it,  their  accounts  wfll  be 
disallowed,  although  the  particular  case 
Is.a  bardeblp;  as  It  Is  better  that  a  single 
individual  should  soBer  a  hardship,  wblcb 
he  might  have  avoided,  than  that  the  in- 
terest of  all  Infants  Bhouldhe  endangered. 
Sir  WiLMAM  Grant  expressed  a  doubt 
whether  tbe  court  Itself  bad  power  to  au- 
thorise the  eipenditureof  tbe  trust  fund  for 
the  Infant's  support  and  advancement. 
It  is  now,  however,  well  established  tbat 
the  court  baa  such  power,  and  will  exer- 
cise it,  with  caution,  In  a  proper  case. 
Bnt  U  the  trustee  exercises  the  power  by 
brpaklng  In  upon  tbe  trust  fund  tor  mere 
maintenance,  without  leave  of  tbe  court, 
he  will  be  compelled  to  replace  It.  It  has 
been  said  tbat  a  trustee  may  pay  from 
tbe  capital  fund  upon  his  own  authority, 
In  case  of  necessity,  but  It  would  not  be 
safe  to  follow  thu.  The  burden  would 
b$  on  tbe  trustee  to  prove  a  case  of  neces- 
sity, and  tbat  it  was  Impossible  to  apply 
to  a  court  tor  directions,  tor  courtn  look 
with  disfavor  upon  the  assumption  of 
such  autbbrtty  by  guardlansand  trustees. 
When  snch  a  case  can  be  made,  the  trustee 
win  be  allowed  the  amount  paid  out  in 
his  accounts.'  2  Ferry,  Trusts.  S  618. 
Tbia  language  was  cited  approvingly  In  a 
late  case  In  this  court,  of  Sedgwick's  Cu- 
rator V.  Taylor,  84  Ta.  8*J2,823,  6  S.  E.  Bep. 
226. 

Tha  burden  it  placed  by  law  on  the  trus- 


tee, or  those  claiming  the  beneOt  of  hla 
action,  to  show  that  tbeexlgenclea  of  the 
situation  Justified  tbe  encroachment  made 
by  the  trustee  in  this  case  upon  the  capi- 
tal of  the  trust  estate,  and  until  this  was 
done  tbe  coartoughtnottohavesuatalned 
the  encroachmant.  Bank  v.  CbamberH,  80 
Qrat.  202;  Fra^t  v.  X^nge,  81  Va.  711; 
Sedgwick's  Curator  v.  Taylor,  supra.  In 
this  case  the  burden  thus  placed  by  tbe 
law  upon  the  trnstee  is  not  borne.  The 
necessity  for  the  encroachment  ia  not  es- 
tablished. Thera  is  no  evidence  in  tbe  rec- 
ord showing,  or  tending  to  ,  show,  that 
the  expenditure  waa  either  necessary  or 

firoper.  There  Is  no  effort  made  to  show 
t,  while,  on  the  contrary,  it  appears  tbat 
tbe  trustee  bad  left  his  wife  and  cblldren 
on  their  own  land,  where  he  .did  not  re- 
side with  them,  and  wasllvingapart  from 
them,  on  a  place  alone;  and  there  Is  no 
evidence  to  show  that  be  contributed 
to  tbelr  maintenance  and  support  In  any 
way  whatever,  or  to  any  degree.  He  cul- 
tivated this  estate,  and  used  and  occupied 
it,  while  bis  wife  and  bis  children  lived 
apart,  and  not  with  bira,  nor  under  his 
care  and  protection.  He  has  not  proved 
—and  the  court  will  not  presume,  without 
any  evldeac^that  the  necessities  of  the 
beneficiaries  required  tbat  tbe  capital  of 
the  estate  abonld  be  encroached  upon  for 
their  Bopport  and  maintenance. 

Tbe  decree  of  the  circuit  court  of  Hal- 
ifax county,  directing  a  sale  of  the  capital 
of  the  trust  estate  to  satisfy  tbe  debt  In 
question,  was  erroneous.  The  crops,  on- 
ly, should  have  been  held  so  liable,  and 
properly  subjected  to  tbe  satlefaction  of 
the  said  debts.  The  said  decree  will  there- 
fore be  reversed  and  annulled,  and  the 
cause  remanded  to  the  said  circuit  court 
of  Halifax  county  lor  further  proceedlnga 
to  be  had  therein,  In  order  to  a  final  de- 
crea  In  accordance  with  thia  opinion. 


(89  Va.  l&iy 

NORWICH  LOOK  MANUF'O  CO.  v. 
HOCKAJOAY.* 
(Supreme  Coort  of  Appeals  of  Virginia.  Jan. 
20.  1893.) 

Stock  Scbscsiftion— Chaxob  or  Plan— Liabii^ 

1TIE9, 

1.  Defendant  Biir°^  a  Bnbscription  for  stock 
In  plaintiff  corporation,  which  was  drcniated 
with  a  prospectus  stating  tbat  the  oorporationc , 
was  to  be  located  ia  R.  Tbe  masimam  capi- 
tal was  to  be  $400,000,  anA  the  paipose  was 
limited  to  "manufacturiDg  locks,  bolts,  and  all 
boose  hardware,  and  other  articles  of  a  similar 
character."  Aboat  two  months  later  a  second  . 
prospectus,  under  which  the  corporation  was 
afterwards  organized,  was  drciilated  for  sig- 
natnres,  by  which  it  appeared  that  the  corpora- 
tion was  to  be  located  outside  of  B.;  tbat  the 
capital  stock  was  put  at  $500,000:  and  tbe  par- 
poses  of  the  OMporatloo  were  made  to  embrace 
a  larfre  varietr  of  indnatries  and  speculative  en- 
terprises. Defendant  refused  to  sign  this  paper 
or  in  any  way  recognize  it.  Hdd,  that  he  woa 
not  liable  to  tbe  corporation  for  me  stock  sub- 
scribed for  nnder  tbe  first  prospectna. 

2,  The  qneation  of  amendment  In  the  char- 
ter, material  or  immaterial,  does  not  ai^ly  to 
this  case,  for  tbe  change  in  the  prospectus  was 
made  before  the  charter  was  granted  or  antUed 

'BdiearinK  refused  Feb.  16^  18B& 
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for,  bat,  BTcn  after  a  ooipontion  haa  been  or^ 

Enized  tinder  its  charter,  sacb  charter  cannot 
materiall7  changed  to  bind  a  stockholder 
without  his  coownt. 

3.  Where,  up  to  the  time  of  trial,  the  cor- 
poration has  filled  to  obtain  subacriptioaB  to 
even  the  minlmaiD  ot  capital  stock,  it  could  not 
hold  defendant  liable  for  his  conditional  sub- 
seifotion,  even  thouch  tlie  scheme  and  scope  of 
the  DusineM  proposed  In  the  first  prospectns  had 
not  \teen  changed. 

Brror  to  corporation  court  of  Roanoke. 

Action  by  the  Norwich  Lock  Manafac- 
luring  Company  againHt  J.  R.  Huckaday 
to  recover  an  amount  alleged  to  have  been 
Hubacribed  to  the  capital  Block  of  pialDtitT 
corporation.  From  the  Judgment,  plain- 
tiff brloga  error.  Affirmed. 

GtiSn  &  Qlaagow,  for  plaintiff  in  error. 

Facntlebot,  J.  The  petition  of  the 
Norwich  Lock  MaoufacturlnK Company. ut 
Roanoke,  Va.,  complains  of  a  Judgment  of 
the  corporation  court  of  the  city  of  Roan- 
oke, rendered  on  the  14tb  day  of  March, 
1892,  un  a  motion  for  Judgment  for  money 
un  a  contract,  wherein  the  petitioner  u 

?laintlff  and  J.  R.  Hockaday  Is  defendant, 
'be  record  dlHcloseB  that  about  February 
1,1891, apaper  headed  "A  Sew  and  Impor- 
tant Industry  for  Roanoke,"  vas  circolat- 
ed  for  nignaturee.  It  proceeds:  "It  is 
proposed  to  organize  a  company  for  the 
purpose  of  manofacturing  locka,  bolts, 
and  all  bouse  hardware,  and  other  articles 
of  a  atmllar  character.  The  capital  stock 
of  the  company  will  be  from  9350,000  to 
f400,000.  An  existing  plant  can  be  pur- 
chased at  a  proper  valuatloii,  and  can.  be 
moved  Immediately  to  Roaiioke.  It 
would  at,  Roanoke  havea  decided  advan- 
tage over  Its  present  location.  There  can 
be  no  quKStlunthat  securing  this  manufac- 
turing plant  fur  Roanoke  will  be  the  great- 
rot  step,  *  etc.  Tbe coDclnslon  was:  "We 
*  *  *  hereby  subserlbe  the  amoont  set 
opposite  our  names,  respectively,  to  tbo 
capital  stock  of  thecompaoy  to  be  formed 
In  accordance  with  the  provisions  of  the 
foregoing  prospectus."  To  this  prospec- 
tus or  subscription  list  is  subscribed  the 
name  of  "J.  R.  Hockaday  ftothera"  oppt»- 
afte 1,600.00.**  Theentire  amunnt  mah- 
■crllMd  to  this  paper  was  less  than  the 
proposed  minimum  of  capital  stock,  and 
no  company  has  been  formed  In  accord- 
ance with  the  provisions  of  the  aforesaid 
prospectus.  Two  months  and  more  later, 
a  paper  dated  April  25, 1S91,  was  circulat- 
ed for  signatures,  headed  like  theflr8t,and 
proceeding:  **An  agreement  haa  been 
made  with  a  hardware  manufactory  In 
the  north  to  sell  Its  plant,"  etc.  Tbe 
stockholders  of  the  company  In  the  north 
have  subscribed  f 200,000  to  the  company 
that  Is  to  be  located  on  tlie  property  nf 
the  Roanoke  Development  Company,  and 
the  Roanoke  Development  Company  has 
subscribed  975,000.  The  remaining  $75,000 
must  be  subscribed  In  order  to  secure  the 
Industry.  Tbe  R.  D.  Co.  agree  to  donate 
a  snitable  site  for  the  industry,  for  which 
(ull  paid-up  stock  shall  be  Issued,  which 
■tock  the  R.  D.  Co. agrees  to  donate  to  the 
company. "  This  prospectus  paper  con- 
cludes: "We,  the  undersigned,  each  In  con- 
sideration the  BUbserlptton  of  the  others 
hereto,  and  tbe  above  agreement  by  tbe 


Roanoke  Development  Co.,  hereby  anb- 
scrlbe  the  amount  set  opposite  uurnamea, 
respectively,  to  the  capital  stock  of  the  com- 
pany to  be  formed  in  accordance  with  tbe 
provisions  of  the  foregoing  prospectas,'* 
etc.  The  name  of  **  J.  R.  Hockaday,*  or 
"J.  H.  Hockaday  &  others."  is  not  among 
the  names  of  the  subscribers  to  thecapltal 
stock  under  this  subscription  list  or  pro- 
spectas; and  the  fact  in  the  record  Is  that 
J.R.HojBkaday  was  approached  and  asked 
to  subscribe  under  this  second  prospectus, 
and  he  positively  and  pointedly  refused  to 
subscribe,  saylog  that  It  was  a  different 
contract  and  scheme  from  the  first.  Un- 
der this  second  prospectus  the  lock  man- 
ufacturing plant  was  not  to  be  located  in 
or  at  Roanoke  city,  (as  It  expressly  was  in 
the  first  prospectus,)  but  to  be  put  beyond 
the  city  limits,  on  the  opposite  side  of 
the  river,  and  on  the  lands  of  the  Roanoke 
Development  Company,  in  the  county  ol 
Roanoke,  whe^  its  principal  office  waa  to 
be  located.  Tbe  charter  under  which  tbe 
plaintiff  company  was  organized  waa 
granted  by  tbe  Judge  of  the  rirrult  court 
of  Roanoke  county  May  21, 1891,  upon  tbe 
presentation  and  provisions  of  a  paper 
dated  May  11, 18dl,  and  signed  by  Arthur 
C.  Dennlston,  Edw.  C.  Pecbln,  Arthlngtoo 
OliplD,  S.  W.  Jamison,  and  P.  L.  Terry, 
purporting  to  be  their  agreement  to  be- 
come a  corporation  by  the  name  of  tbe 
"Norwich  Lock  Manufacturing  Co..  «>f 
Boanoke,  Virginia,  for  the  purpose  of 
manafacturing,  dealing  In  and  selling, 
locks,  etc..  and  other  articles  of  boose 
hardware, and  all  other  articles  composed 
of  iron,  wood,  and  other  substances;  of 
erecting  and  conducting  all  buildings  and 
structures  and  the  machinery  and  appli- 
ances and  fixtures  Incident  thereto;* of  ac- 
quiring, holding,  and  setting  Iron  aDd 
other  metals,  wood  and  other  substances: 
of  acquiring  and  r]lsp<Mtug  of  mineral  aud 
other  lands  in  iev,  timber  and  timber 
rights,  water  and  water  power  and  priv- 
ileges, etc.,  as  maybe  convenient  for  the 
business  of  tbe  company ;  of  erecting 
houses,  etc.,  for  the  purposes  of  Its  buHi- 
nees ;  of  making  and  using  all  roads,  etc. ; 
with  power  to  borrow  money,  and  create. 
Issue,  and  sell  or  dispose  of  Its  bonds,  and 
to  secure  the  same  by  deed  of  truvt.  etc. 
Tbe  minimum  capital  to  be  *350,000;  tbe 
maximum,  VoOO.OOO.  The. county  of  Roan- 
oke to  be  the  place  where  the  principal 
office  of  the  company  Is  to  be  kept." 

The  Norwich  Lock  Munulacturlng  Com- 
pany, the  plaintiff  In  this  suit,  which  wna 
organised  under  the  foregoing  charter 
August  4, 1891.  was  not  formed  in  accord- 
ance, with  the  provisions  of  the  prospectus 
or  subsitriptloii  paper  on  which  the  de- 
feodant,  Hockaday,  substiribed,  but  dif- 
fers therefrom  radically  and  materiully  lb 
essential  general  object  and  purpose  aa 
well  as  in  special  details,  powers,  and 
provisions.  The  location,  which  was,  by 
the  subscription  paper  which  the  defend- 
ant, Hockaday,  signed  In  Febrnary,  l^j91, 
to  be  Immediately  placed  In  the  city  of 
Roanoke,  is,  by  the  charter  aud  terma 
and  agreemeat  with  tbe  Roacoke  Devei- 
opment  Company  to  be  on  the  lands  o( 
that  company,  lying  extensively  un  tbe 
I  opposite  side  of  the*  |toanuke  river,  uub- 
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side  ol  the  limits  of  Roanoke  city,  and  In 
tbe  county  ot  Roanoke.  Tbe  msztiuDin 
capital  atock,  wbleb  was  to  be  f 400.000. 
Is  by  tbe  prospectoB  wbleb  Hockaday  ex- 

Eresflly  renused  to  bIi^d  orto  recoguice, and 
y  tbe  charter  under  wbleb  tbe  plaintiff 
company  long  sabBequently  organized, 
put  at  f500,000.  And  tbe  pnrpoRea  and 
powers  of  tbe  company  as  net  fortb  In  the 
prospectus  and  tbe  charter  ander  which 
they  organised  are  wholly  and  essentially 
different,  embracing  almost  any  and  every 
Indnstry  and  epeculatire  enterprise,  while 
tbose  specified  and  embraced  In  tbe  pro- 
spectus or  subscription  signed  by  the  de- 
fendant, Hockaday,  and  others,  are  care- 
fully and  guardedly  expressly  limited  to 
the  "parpbse  of  maDufacturiDg  locks, 
bolts,  and  all  bouse  bard  wars,  and  other 
articles  of  a  similar  character.  *  Tbe  sab- 
acriptlon  list  wbleb  J.  R.  Hoekaday  and 
others  signed  in  Febrnary,  1891.  shows  that 
tbe  total  amouDt  of  stock  subscribed  for 
up  to  the  day  of  tbe  trial  was  lesn  by  920,- 
900  than  the  minimum  capital  stated  In 
tbe  prospectus  or  subscription  contract 
signed  by  J.  R.  Huckaday  and  others. 
There  Is  no  sTldence  In  the  record  that 
tbe  defSndant,  Hoekaday,  erer  signed  any 
but  tbe  subscription  paper  circulated  In 
February,  1891;  that  be  ever  attended  or 
beard  of  any  meeting  of  tbe  stockholders, 
or  paid  any  part  of  his  conditional  sub- 
scription, or  expressly  or  Impliedly  prom- 
ised to  do  so,  or  knew  of  or  In  any  way 
acquiesced  in  the  wide  and  material  rarl- 
aucee  between  tbe  cbnrter  and  tbe  paper 
which  he  bad  signed  ;  while  It  la  explicit- 
ly in  evidence  that  be  refused  to  sign  ur  in 
any  way  recognlxe  the  paper  wblch  was 
sabatltnted  therefor,  and  sued  upon  In 
this  case. 

After  tbe  evidence  was  all  In,  the  court, 
on  motion  uf  the  defendant,  instructed  tbe 
Jury  "that  the  contract  of  subscription 
signed  by  the  defendant  and  proven  In 
this  case  Is  conditional  npon  tbe  due  or- 
ganization of  a  company  under  and  by 
virtue  of  said  contract,  and  In  accordance 
with  the  provisions  thereof,  end  that  the 
Norwich  Lock  ManufactarlngGorapaiiy,of 
Roanoke,  Vs.,  chartered  by  Hon.  Hkn- 
ST  E.  Blaid,  Judge  of  tbe  circuit  court  of 
Boanoke  county,  Va.,  and  introduced  In 
evidence,  is  not  such  a  company  as  is  con- 
templated by  and  provided  for  In  said  con- 
tract. That  tbe  contract  of  Biibscrlptlon 
by  tbe  defendant  proven  In  this  case  Is  a 
eondltlonni  one.  conditioned  upon  the  or- 
ganisation ol  a  company  under  and  in  ac- 
cordance with  the  provisions  of  the  said 
contract;  and  If  they  believe  from  the  evi- 
dence that  the  plaintiff  company  was  noc 
or^aDlsed  under  said  contract,  and  In  ac- 
cordance therewith,  theymnnt  find*  for  the 
defendant."  The  jury  did  find  for  the  de- 
feudant,  and  the  court  refused  to  set  tbe 
verdict  aside,  and  enteivd  Judgment  ac- 
cordingly. 

npon  the  facts  In  tbe  esse  we  can  con- 
ceive of  no  Instructions  more  proper  and 
less  enlcniated  to  mislead  the  Jury  than 
tbose  given  in  this  case.  It  is  indisputa- 
bly the  province  and  duty  ot  the  court  to 
construe  and  instruct  the  Jury  as  to  the 
legal  effect  of  ail  written  instruments 
«bicb  are  tbe  sLbJect  of  the  controversy 


and  the  basis  of  theRult;  and  tbei^ourt 
only  exercised  Its  legitimate  function  lu 
comparing  tbe  subscription  paper  and  tbe 
charter  of  tbe  company  under  wblch  they 
organized,  and  telling  the  Jury  that  tbe 
latter  was  not  in  legal  effect  in  accordance 
with  tbe  provisions  of  tbe  former;  that 
tbe  plain  tin,  Norwich  Lock  Manufacturing 
Company,  was  not  such  a  company  nor 
the  company  contemplated  by  and  provid- 
ed for  In  tbe  snhscrfption  contract  signed 
by  tbe  defendant.  The  charter,  and  the 
prospectus  under  wblch  they  organized, 
and  to  which  tbe  defendant  positively  re- 
fused to  accede  or  couseot,  differ  from  the 
mere  Bubscrlptlon  Hat  signed  by  tbe  defend- 
ant as  to  tbe  location,  tbe  maximum  cap- 
ital, and  tbe  objects  and  scope  of  tbe  en- 
terprise; and  the  eompany  proposed  to 
be  formed,  to  whose  capital  stock  he  con- 
ditionally subscribed,  warn  never  formed. 
There  Is  no  question  in  this  case  of  amend- 
ments to  tbe  charter,  whether  material  or 
Immaterial;  the  prospectus  to  which  the 
defendant  subscribed  bis'name  condition- 
ally was  Bubstltated  by  another  and  a 
radically  different  prospsctos,  (to  wbleb 
he  refused  to  subscribe,)  and  by  agree- 
ment and  arrangement  between  parties 
with  whom  he  had  no  privity ;  and  the 
substitution  and  changes  made  In  tbe 
scheme  and  scope  of  tbe  enterprise  were 
made  before  the  charter  was  granted  or 
applied  for.  It.  alter  one  has  signed  a  con- 
tract agreeing  to  form  a  corporation  for  a 
named  purpose,  ancb  contract  is  changed 
In  any  w  ay  before  tbe  incorporation 
without  such  subscriber's  consent,  he  Is 
not  bound,  because  tbe  company  formed 
Is  not  the  company  be  subscribed  to.  1 
Lawsnn,  Rights,  Rem.  &  Pr.  5  441;  Dorris 
V.  Sweeney.  60  N.  Y.  463;  nuilroad  Co.  v. 
Mabbett.  68  N.  T.897;  Hotel  Co.  v.  New- 
man, 80  Mo.  118;  Association  v,  Clarke,  61 
Me.  851;  Maban  v.  Wood,  44  Cal.  462.  1 
Lawson,  Rights,  Rem.  ft  Pr.  p.  771,  S4.H6, 
says :  "  One  w  bo  signs  a  mere  subscription 
paper, agreeing  to  take  annmber  of  shares 
in  a  corpora tloD  to  be  formed,  Is  not  lie  ble 
therefor,  after  the  formation  of  tbe  com- 
pany," where  the  company  Informed  not 
In  accordance  with  tbe  snbserlptioo  pa- 
per. "^One  who  signed  with  others  a  sub- 
scription paper,  promising  to  take  and 
pay  for  shares  In  a  Julnt-stbck  aesoclatlop 
to  build  an  hotel,  most  ot  which  subscrib- 
ers were  afterwards  Incorporated,  hot 
the  defendant  was  not  one  at  them,  Ih  not 
bound  by  his  subscription  to  pay  for  his 
shares  to  the  corporation,  there  being  no 
privity  of  contract."  Hotel  Ci».  v.  Coyle, 
68  A mer.  Dec.  712;  Coalroad  Co.  v.  Little. 
14  Bush,  429. 

As  before  said,  there  to  no  question  in 
this  case  of  amendment  to  charter,  but, 
even  after  a  corporatlim  has  been  organ- 
ized under  its  charter,  its  charter  cannot 
be  materially  amended  to  bind  a  atw-k- 
holder  witfaont  bis  consent.  To  vary  tbe 
route  of  a  railroad,  shortening  the  line, 
allowing  bualness  to  be  commenced  before 
the  full  capital  stock  Is  subscribed,  are 
Instances  of  material  changes  which  will 
release  a  stockholder.  See  Cook,  Corp. 
p.  Sl^,  §  500,  Botel.  To  superadd  a  new 
and  ditlerent  business  to  tbe  original  un- 
dertaking will  work  a  dissolution  of  the 
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contract.  Clenrwater  Meredltb*  IWall. 
W.  In  Fry's  Ex*r  t.  Railroad  Co..  2  Mete. 
<Ky.)8]4.  the  cbnrt  said:  *'Eacb  stock- 
bulder  bati  tbe  rlgbt  tuinelat  on  tbe  prose- 
eutlon  of  the  particalar  objects  of  tbe 
charter."  The  stockhuider  may  say:  **I 
bave  agreed  to  become  iatereated,  and 
bare  contracted  In  view  ol  tbe  profits  ex- 
pected and  tbe  perils  and  losses  Incident 
to  that  description  of  boslnesa;  but  I 
bave  not  agreed  that  tboae  Interested 
with  tbe  capital  I  have  contrlbnted  nhall 
have  power  to  use  It  la  a  business  of  differ- 
ent character,  and  attended  with  baiards 
Ola  different  description."  Ballroad  Co. 
r.EIUott,  (18511,)  10  Oblo  Rt.  57;  Asbton 
r.  Burbanh,  (1^,)  2  Dill.  435.  There  Is 
no  eridence,or  even  a  contention,  that  the 
defendant  ever  signed  any  snhscrlptlon 
paper  but  tbe  prospectus  or  sabacrlptlon 
list  No.  1,  In  February,  1891,  which  was 
abandoned  and  substituted  by  the  pro- 
spectus and  agreement  dated  May  11, 1891; 
tnat  be  ever  attended  or  beard  of  any 
meeting  of  stoekholders,  or  paid  any  part 
of  bis  alleged  sabscrtptlon,  or  expressly  or 
impliedly  promised  to  do  so,  or  In  any 
way  acquiesced  In  tbe  variances  between 
tbe  charter  and  the  paper  he  had  signed; 
but  there  is  undented  evidence  that  he 
positively  refused  to  sign  the  paper  which 
was  snbstltoted  tber^or.  And  tbe  record 
plainly  shows  that  there  was  In  evidence 
before  the  Inry.  tbe  all-sufiBclent  defense 
against  tbe  plaintiff's  claim,  vii.  that  up 
to  tbe  trial  tbe  plaintiff  company  had 
failed  to  obtain  subscriptions  to  the  ex- 
tent of  even  its  minimum  of  capital  stock, 
and  therefore  It  could  not  lawfully  hold 
the  defendant  liable  for  bis  mereconiiltion- 
al  snbscriptiou,  even  though  the  scheme 
and  scope  of  tbe  business  proposed  In  tbe 
first  .prospectus  had  not  tteeu  radically 
and  esseDtially  changed  and  enlarged  by 
the  second  and  substituted  proapectua,  to 
which  defendant  wasnot  a  party  or  privy. 
Cook,  Corp.  S  176,  says:  "It  Is  an  Implied 
port  of  a  contract  of  subscription  tba  t  the 
contract  Is  to  be  binding  and  enforceable 
against  tbe  sobscriber  only  after  tbe  full 
capital  stock  of  tbe  corporation  has  been 
flttbscribed."  He  cannot  be  even  liable  to 
asst»8m(>nt  nnlees  and  until  the  proposed 
capital  stock  of  thecompau.v  baa  been  fully 
aabscrlbed,  unless  there  Is  a  contrary  pro* 
Tiaton  In  tbe  article,  or  In  the  general  law 
under  which  the  corporation  is  formed. 
ILawaon.Kights,  Bem.  &  Pr.  p.  7S3,  S  439; 
Mor.  Corp.  259.  The  rule  ofthe  Code  of 
1887  (section  3484)  applied  to  tbe  evidence 
certified  In  this  record,  requires  that  the 
verdict  of  tbe  jury,  which  la  fully  war- 
ranted by  tbe  facts  and  tbe  law,  and  the 
Judgment  of  tbe  court  thereon,  should  be 
affirmed. 


(89  Ta.  «M) 

FIELDS  T.  GBENILS  et  sL 
(Supreme  Court  ftf  Appeals  ef  Tiiifnis.  Feb. 

2, 1893.) 

AonOR  SOB  AsaADLT— BKLr-DSVKIISS— INSTBUO- 

Tl(»'8. 

In  trespass  for  aasaalt,  It  appeared  that 
defoidaiits,  (father  and  sod,)  both  armed,  made 
aa  mmroTMced  assault  on  plaintiff,  who  waa  nn* 
aimetU  Iv  ahooting  him  at  a  diatance  of  9§ 


yarda,  when  he  was  eadeavorlng  to  get  out  of 
a  boat  onto  a  wharf  of  wtUch  the  father  was 
agent,  and  at  a  time  when  plaintiff  was  not 
menacing  either  of  defendants,  or  in  a  posltioa 
to  cause  either  of  them  the  slightest  apprehm- 
iion  of  dang|».  A  short  time  before  the  shoot- 
ing, plaiatifl  and  defendant  (father)  had  •ome 
troulue,  growing  out  of  the  latter's  refusal  tx> 
ferrjr  plaintiff  from  a  pier  landing  across  to  tiie 
whurt  On  the  trial  the  court  charged  that 
eithw  fiither  <a  son  may  use  such  force  as  Is 
aeocBsaiT  to  repel  an  assault  on  the  otiwr,  and 
that  if  oefaidBnts  assaulted  plaintiff,  sfbw  one 
of  them  (the  father)  had  first  been  assaulted 
by  plaiatifl,  and  if  plaintiff  was  about  to  rspeat 
the  assault,  or  If  defendants  had  reasonable 
grounds  to  believe  that  he  was,  and  they  used 
no  more  force  than  was  necessary  for  defanse, 
th^  shonld  find  for  defendants;  and  if  dsf^d- 
ants'  assatdt  on  plaintiff  was  necessary  in  seif- 
defense,  and  the  drcomstances  were  such  at 
the  time  ss  to  cause  a  prodait  man  to  entertain 
such  belief,  then  the  jury  should  flhd  defend- 
ants not  guilty.  HcM|  that  the  instmetimie 
w«e  unwarranted  by  the  evideneoi  and  a  vex^ 
diet  for  defendant  snould  be  set  and^  Ijacy^ 
J.,  dissenting. 

Error  to  etrcnlt  court,  Mattbewa  cddo- 

ty ;  A.  B.  Evans,  Judge. 

Action  by  John  U.  Flelda  against 
Boutbey  Grenila  and  John  Granlbi.  Jads- 
ment  for  defendants.  PlalntUI  brlnga  «f- 
ror.  Beveraed. 

L-CBrlutoWttoT  plaintiff  in  error.  T.(?. 
Jonea  and  Mobett  AlcCtBdllab^  for  defead- 
ants  In  error. 

Fauntlvroy,  J.  This  is  a  writ  of  error 
to  a  Judgmeiil  of  the  circuit  court  of  Mid- 
dlesex county,  rendered  on  tbe  ^th  day  of 
April,  1891,  in  au  action  at  law,  In  wblcb 
John  H.  Fields  Is  plaintiff,  and  Southey 
Grenlls  and  John  Grenlls  an  defendaota. 
The  snlt  Is  an  action  of  trespass  on  tbe 
case  for  assault  and  battery  and  Hhootlnjg 
and  wounding.  After  the  evidence  was 
all  delivered,  the  court  gave  tbe  foliuwlns 
instructions*  Flntt.  If  the  Jury  believe 
from  tbe  evidence  that  the  detendants  oc- 
cupy tbe  position  of  father  and  son,  then 
the  court  Instructs  the  iury  that  either  of 
them  is  Justltied  In  ualng  such  an  amuant 
of  force  as  may  be  necessary  to  repel  aa 
aasuultupontheotber.  Second.  Thecourt 
further  instructs  the  Jury  that  If  they  be- 
lieve from  the  evidence thutthe  defendants 
did  assault  and  shoot  the  plaintiff  in  the 
reasonably  necessary  defense  of  their  own. 
persons,  and  that  tbe  defendants  were 
father  and  son,  after  one  of  tbe  defendants 
(the  father)  bad  been  first  assaulted  by 
the  plaintiff,  and  If  they  further  believe 
that  the  plaintiff  was  about  to  assault  for 
the  second  tlmeone  nf  tbe  defendants,  (tbe 
father.)  or  It  they  believe  that  the  defend, 
nnts  had  reuaouable  grounds  to  believe 
that  tbe  plaintiff  was  about  to  make  sacb 
assault'on  either  of  tbem,  and  that  tbey 
(the  defendants)  used  uo  more  force  than 
WHS  apparently necessaryfor  such  defense, 
then  tbe  jury  should  Qnd  tbe  Issues  for  the 
deleadants.  Third.  If  tbejory  believefrom 
tbe  evidence  that  tbe  defendants  made  tbe 
assault  on  the  plaintiff  In  the  declaratioa 
mentioned,  and  that  such  assault  waa 
made  in  an  honest  belief  that  It  was  oec- 
essnry  In  self-defense,  and  to  prevent  graafe 
bodily  harm  to  themselves,  or  ettbar  of 
tbem,  and  that  the  clrcumstaoeea  wera 
,  aucb  at  tbe  time  as  to  cause  a  reaaonably 
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prndNtt  and  conragsoa*  man  to  entertain 
•neb  belld,  and  to  appnsbend  ■ocb  barm, 
tben  tbe  Jary  shoold  flod  tbe  deTendantfi 
not  guilty.  Fourth.  [Glren  for  tbe  plain- 
tiff.] The  oourt  farther  Instructs  the  Jury 
that,  it  they  find  for  tbe  plaintiff,  tbey 
must  take  Into  constderatlou,  in  aBseasing 
ble  damageg,  that  he  Is  entitled  to  such 
damagee  as  resolt  from  loas  of  time  and 
labor,  expenma  ot  medical  servicest  bodily 

f»ain  and  Buttering,  and  diminished  eapac- 
ty  to  work  consequeot  upon  the  Injury 
received,  and  to  damage  done  to  bis  wear* 
ing  apparel  consequent  upon  tbe  Bame," 
Tbe  Jury  rendered  a  verdict  for  the  defend- 
'anta,  whlcb  verdict  the  plaintiff  moved  the 
court  to  set  aside,  as  being  contrary  to 
the  law  and  tbe  evidence,  and  to  grant  to 
the  plaintiff  a  new  trial,  which  motion  the 
court  overrulnd.  and  entered  Judgment 
for  the  defendants,  according  to  tbe  ver- 
dict. 

The  only  asBlgnment  of  error  Is  tbe  ac> 
tion  of  the  court  in  giving  the  foregoing 
luBtructlnna,  and  rinsing  to  set  the  veiu 
diet  aside  and  grant  to  the  plalnttti  a  new 
trial.  The  tacts  proved  on  tbe  trial  are 
all  certified  by  the  court.  The  record  dJ^ 
cluHes  that  Southey  Grenlle,  one  of  tbe  de- 
fendants. Is  wharf  agent  for  the  steamen 
touching  at,  and  putting  off  and  taking 
on  paesengers  and  freight  at  Orenlla' 
wharf.  In  Middlesex  cnunty,  on  the  Ha p- 
pahannocfc  river.  In  which  wharf  there 
was  a  breach  or  gap  of  90  feet  near  tbe 
cater  end  or  pier  bead  ot  said  wbarf,  which 
made  It  necesBary  for  tbe  said  Grenlls, 
wbarf  agent,  to  keep  and  une  a  boat  to 
transport  paBsengers  across  tbe  nald 
breacb  or  gap  to  and  from  tbe  steamers 
plying  the  Rappahannock  river.  About 
12  o'clock  on  tbe  night  of  the  12tb  day  ot 
April,  1889,  the  said  Sontliey  Grenlls.  agent 
fortheBaldsteamersat  tbesald  wharf,  was 
In  tbe  pier  bead  or  end  of  the  wbarf,  where 
passengeni  get  on  and  off  the  said  steam- 
era.  when  the  plulntlO,  John  H.  Fields, 
and  his  couBin,  a  female,  came  from  the 
shore  on  Bald  wharf  to  the  bi-eacb  or  gap, 
(Bheexpectlug  to  take  passage  up  tbe  Rap- 
pahannock river  on  a  staamer  of  tbe  reg- 
Dlar  line, expected  to  arrive  at  tbesald 
pier  bead  of  the  said  wharf  on  tbe  coming 
morning,  of  the  18tb  of  April,  )SS9.)  and 
called  tor  said  Grenlls*  agent  to  transport 
tbani  across  tbe  breacb  or  gap  In  tbe  boat 
kept  for  that  purpose.  Grenlls  responded 
to  the  call,  but  asked  tbe  plaintiff  if  he  In- 
tended to  take  passage.wltb  bis  cousin  on 
the  steamer  up  tbe  ilver.  When  be  replied 
that  be  did  not,  Grenlls  told  blra  that  he 
had  better  not  go  over  the  breach  In  the 
boat  to  the  pier  head,  as  be  (Grenlls)  could 
Dotpnt  him  back  that  nlftbt,and  he  would 
bave  to  wait  until  be  (Grenlls)  returned 
to  the  shore  next  morning,  as  b«  (Grenlls) 
wanted  to.  go  to  sleep  after  tbe  arrival 
and  departure  ot  tbe  Baltimore  boat,  on 
wblcb  bis  (tbe  plaintllTs)  cooBln  desired 
to  take  passage.  The  plaintiff  said  that 
be  wonld  wait,  and  thereupon  be.  and  his 
cuosln  got  Into  tbe  boat,  and  were  carried 
by  Grenlls  over  the  breach  to  tbe  pier 
head.  About  8:80  a.  h.  the  Baltimore 
steamer  arrived,  and  departed,  taklag 
away  tbe  plaintiff's  ronaln.  Grenlls,  tbe 
wbarf  agent,  went  Into  his  room  on  the 
T.16B.EJ10.17— 66 


pier  bead  and  laid  down,  when  tbe  plain- 
tiff, desiring  to  get  off  tbe  pier  head,  and 
over  the  breach,  requested  the  agent,  Gren- 
Ub,  to  pat  him  over  the  breach,  so  that  he 
could  go  ashore.  Grenlls  told  bim  to  let 
him  eUone,  as  be  wanted  to  go  to  sleep. 
The  plaintiff,  shaking  tbe  agtmt,  Qrenlls, 
demanded  to  be  put  ashore,  when  Grenlls 
told  bim  to  desist  and  go  away,  repeating 
his  desire  tor  sleep.  Tbe  plaintiff  left  tbe 
room,  when  Grenlls,  acting  upon  his  sns- 
piclon  that  tbe  plaintiff  would  take  the 
boat  cmd  go  across  tbe  breaab,  and  leave 
him  without  the  means  ot  carrying  the 
United  States  mall  to  the  shore,  got  up, 
and  went  to  the  place  where  the  boat  was 
tied,  and  found  the  plaintiff  nntying  the 
boat,  and  bo!dlng  in  his  band  a  piece  of 
heart  pine  wood,  1  Inch  thick,  4  feet  long, 
and  2%  Inches  wide.  Grenlls  remonstrated 
with  the  plaintiff,  telling  bim  be  must  not 
take  tbe  boat  away,  whereupon  tbe  plaln- 
tlfl  collared  tbe  defendant  Grenlls,  and 
severely  shook  falm  wltb  his  lett  band, 
holding  the  piece  of  oyster-tong  wood 
aforesaid  In  his  right  hand,  offering  to 
strike  the  defSndant  Grenlls,  bnt  did  not 
sttike  bim,  whereupon  Grenlls  agreed  to 
carry  the  plaintiff  in  the  boat  across  the 
breach,  bnt  telling  him  to  waft  till  be 
could  step  back  Into  bis  room.  Grenlls 
tben  went  to  his  room,  and  got  an  old 
knlte,  which  had  been  used  as  a  "Tyler's 
Sword,"  and  came  back  to  the  boat;  and 
telling  fhe  plaintiff,  "We  must  not  both 
Jump  into  the  boat  at  tbe  same  time,  as  It 
might  upset  tbe  boat,"  be  untied  the  boat, 
and  slmultaneouBlyJnmped  In, and  shoved 
the  boat  off,  leaving  tbe  plaintiff  un  the 
wharl,  and  when  tbe  plaintiff  tried  to  hold 
the  boat,  in  order  to  get  In,  Grenlls  used 
tbe  knife,  catting  at  tbe  plaintiff's  hands, 
und  thus  prevented  the  plaintiff  from  get- 
ting Into  tbe  boat.  Grenlls,  tbe  whart 
agent,  tben  crossed  tbe  breacb,  and  tied 
tbe  boat  to  the  wharf,  at  tbe  opposite  end 
of  tbe  breacb  from  tbe  plaintiff,  and  went 
aahore  to  his  store,  and  called  bis  son,, 
■lohn  Grenlls,  who  was  at  tbe  barn,  an4 
told  him  there  was  a  very  mad  boy  on  tbe- 
plerbead,  and  It  was  his  duty,  as  the- 
wbarf  agent,  to  get  Mm  ashore,  and  re- 
quested said  John  GreollM  to  help  bim  get 
bim  off.  Tbe  defendant  Suutbuy  Grenlls,. 
as  he  and  bis  son,  John,  walked  along  to-, 
gether,  eald  to  bis  son,  "Tbere  la  a  very 
mad  boy  on  the  wbarf,  and  wltb  a  club,, 
and  be  Is  going  to  kill  one  of  ns,  or  we 
bave  got  to  kill  him,  unless  we  can  dlBarni> 
bim."  The  defendant  Snntbey  Grenlls,. 
with  a  gun  loaded  with  shot,  and  bis  son,. 
John  Grentl9,  wltb  a  pistol,  went  towards- 
the  breach  on  tliewharf.and,  when  within. 
200  yarda  of  the  point  where  the  boat  was- 
left,  they  baw  the  plaintiff  coming  across 
the  breach  in  the  half  of  a  hogshead,  and> 
propelling  It  with  the  aforeaald  pUiee  ot' 
pine  wood,— oyater-tong  handle.  The  de. 
fendanta,  Sontbey  Grenlla  and  John  Gren- 
fla,  at  the  difltance  of  98  yards,  seeing  the- 
plalntlff  trying  to  get  np  out  of  tbe  boat 
upon  the  wharf,  ordered  the  plaintiff  not 
to  get  on  the  wharf  wltb  that  clnb,  when, 
the  plaintiff  not  obeying  tbe  order,  and 
still  trying  to  get  on  tbe  whart,  Southey 
Grenlls  fired  at  the  plaintiff  with  blsgnn, 
striking  him  on  the  ijose,  Tiead,  and  comee 
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ol  tbe  rigbt  67^  with  four  or  fire  ahota. 
The  two  Grenlui  then  rapidly  approached 
tbe  boat,  and  Soatbey  GrenllR  ordered  the 
plaintiff  to  pat  that  club  down,  eaylng,- 
"  Tou  can*t  get  on  this  wharf  with  that  In 
your  band,  which  tbe  plaintiff  refusing 
to  dn.  Sontbey  Qrenlla  said  to  John  Uren- 
lle.  "John,  you  bad  better  shoot.  If  he 
gots  up  here  with  that  club'  In  bis  band, 
be  will  kill  as,"— wberenpon  John  Grenlls 
put  bis  band  holding  tbe  pistol  through 
an  opening  In  the  wharf,  and  flrod  the  pis- 
tol at  Ills  lower  extremities, and  Imbedded 
a  leaden  bullet  three  Inches  below  tbe  spine 
of  tbe  plaintiff,  In  tbe  plaintiff's  buttock, 
which  bullet  Dr.  Hancock  could  not  find 
or  extract  from  the  bnttoek  of  the  plain* 
tin.  The  defendant  Soutbey  Gronlls,  tell- 
ing tbe  plaintiff  that  be  should  never  get 
on  that  wharf  with  that  club  in  his  band, 
pushed  tbe  plaintiff  down  In  tbe  boat  with 
the  butt  of  his  gan,  after  which  tbe  plain- 
tiff laid  down  the  pleceofoysterlug  handle, 
which  be  had  used  to  propel  bis  tub  across 
tbe  branch,  got  upon  the  wharf,  and  went 
to  hia  home.  It  is  proven  that  the  plain- 
tiff laastrong.nmscDlarman, and  that  tbe 
defendant  John  Grenlls  Is  a  strong,  mus- 
cular man.  It  Is  proven  thatthe  plaintiff, 
besides  bis  Injuries  and  his  suffering,  bad 
considerable  expenses  fur  medical  treat- 
ment, medicine,  and  nursing,  and  for  food, 
and  had  a  new  suit  of  clothes  very  much 
damaged,  and  could  not  follow  his  avoca- 
tion as  an  oyster  man  for  two  months. 
Upon  this  state  of  facta,  certified  by  tbe 
court,  we  are  of  opinion  that  tbe  verdict 
of  tbe  Jury  Is  plainly  and  egreglously 
wrong,  and  flagrantly  In  the  teeth  of  the 
evidence  and  tbe  law,  and  that  the  trial 
court  erred  In  refusing  to  set  It  aside,  and 
In  entering  Judgment  upon  It. 

As  to  tbe  Inatructlona  which  were  given 
by  the  coart,lt  la  enough  to  say  that  they 
are  wholly  unwarranted  ty  tbe  evldencp, 
are  most  artistically  calculated  to  mis- 
lead tbe  Jury,  and  do  not  properly  expound 
or  apply  tbe  law  of  self-defense  to  the  facts 
of  thecdse  In  evidence.  Whatever  motive 
or  design  the  plaintiff  may  have  conjec- 
tured oranspected  the  wharf  agent  Suuthey 
Orenlla  to  have  In  suggesting  and  trying 
to  deter  bim  from  going  In  tbe  boat  across 
tbe  breach  to  tbe  detached  pier  head  with 
hla  female cbargeat  that  hour  In  tbe  night, 
be  certainly  did  only  his  duty  In  refusing 
to  attandon  ber,  and  to  allow  her  to  be 
transported  acrpss  the  water  to  that  de- 
tached pier  head,  surrounded  by  the  winds 
and  the  wavea  and  the  darkness  of  the 
night,  with  no  ear  to  bear,  do  eye  to  pity, 
and  no  arm  tu  save;  and,  after  he  had 
protected  her  until  he  bad  seen  her  safely 
departing  on  the  Baltimore  boat,  he  bad 
the  right  TO  demand  to  he  taken  across  tbe 
breach  In  the  boa  t  for  that  purpose  by  the 
wharf  agent,  whose  appointed  and  paid 
duty  It  was  to  do  It.  Tbe  record  does  not 
reveal  what  provocation  or  necessity  the 
plaintiff  had  for  collaring  tbe  defendant 
Boutht^y  Grenlls  when  lie  Interfered  to 
prevent  hlin  from  untying  tbe  boat;  but 
It  does  explicitly  say  that  tbe  plaintiff  did 
not  strike  the  said  Grenlls,  and  thatthe 
dtfflcnlty  was  settled  by  an  agreement  and 


express  promise  by  Grenlls  that  he  woald 
put  the  plaintiff  ecroas  the  breach  In  the 
boat  to  enable  htm  to  go  aahore.  Instead 
of  doing  which,  Grenlls,  under  false  pre- 
tenae,  went  to  bis  room,  and  returned  to 
tbe  boat  armed  with  a  knife  or  sword; 
and  telling  the  plaintiff  not  to  get  Into 
tbe  boat  auddenly,  lest  he  might  npeet  It, 
jumped  In  himself  and  pushed  the  boat  off. 
BHBnoltIng  and  cutting  at  the  plaintiff 
with  tbe  long  knife,  to  prevent  him  from 
getting  Into  the  boat,  and  then  actually 
going  across  tbe  water  to  tbe  mainland 
portion  of  thewbart,and  leaving  tbe  plain- 
tiff at  tbe  pier  head,  out  In  the  river.  It  la 
an  offense  against  reason,  and  a  perver- 
sion of  law,  to  hold  that  two  strong  men, 
one  armed  with  a  shotgun  and  a  long 
knife,  and  tbe  other  witb  a  pistol,  and 
both  aafely  on  the  ehora  end  of  the  wharf, 
were  acting  in  eeU-defenae  when  they  rft- 
turned  to  the  nnarmed  and  atroggllng 
youttg  man  in  tbe  boat,  and  shot  blm  In 
the  face  with  tbeahot  gun,  and  In  tbe  back 
with  the  pistol,  and  pushed  him  down  In 
thebottomo:  the  boat  with  tbe  butt  end  of 
the  sbotgnn,  wounded  as  he  was,  although 
be  had  uttered  no  word,  nor  Indicated  the 
slightest  purpose  of  menace  to  either  uf 
them.  The  facta  proved  plainly  showthat 
thetwo  armed  defendants  made  a  violent, 
unprovoked,  anlawful,  and  mnrderous  as- 
sault, battery,  aud  wounding  upon  the 
plaintiff,  and  outraged  the  public  peace, 
and  do  not  show  a  single  fact  orcinram- 
atatice  even  tending  to  abow  that  tbe 
plaintiff  was  menacing  them,  or  either  of 
them,  or  waa  In  a  situation  to  cause  tu 
them,  or  either  of  them,  tbe  slightest  ap- 
prehension ot  any  aggression,  Injury,  or 
danger.  Sonthey  Grenlls,  ufter  he  had  as- 
saulted tbe  plaintiff  with  a  long  knife,  and 
thereby  deterred  him  from  getting  Into  tbe 
boat,  crossed  the  breach,  and  went  to  hla 
store  on  the  shore  end  of  the  wharf,  armed 
himself  farther  with  a  shotgun,  called  the 
defendant  John  Grenlls,  who,  with  a  pistol, 
went  with  blm  along  distance  back  to- 
wards the  end  of  the  wharf,  where  tbey 
discovered  the  plaintiff  paddling  himself 
across  the  breach  In  a  half  hogshead, « 1th 
a  piece  of  pine  stick ;  and,  at  tbe  distance 
of  98  yards,  Southey  Grenlls  shot  the  plain- 
tiff In  the  face,  and  then  John  Grenlla  and 
he  br)th  rapidly  covered  the  distance  t>e- 
tween  them  and  the  plaintiff,  and  John 
Grenlls  put  his  hand  through  an  opening 
In  the  wharf  with  bis  pistol,  and  shot  thu 
belpleaa  and  wounded  man  In  the  back, 
who  was  atill  trying  toget  ont  of  tbe  boat 
upon  tbe  wharf,  and  who,  tbe  record 
shows,  did  not  utter  a  threat,  or  even  a 
disrespectful  word,  if,  upon  the  facts  cer- 
tified by  tbe  rourt,  any  explanation  or  Jus- 
tification of  the  verdict  found  by  the  Jory 
can  be  given.  It  will  be  foun  It*  the  er- 
roneoua  lustrncttons  given  by  the  court. 
Our  Judgment  is  that  the  verdict  mnst  t>e 
set  aside,  and  the  Judgment  of  the  circuit 
court  of  Middlesex  county  reveraed  and 
anDu)led,and  the  cuae  remanded  fora  new 
trial  to  be  bad  In  conformity  witb  tbe 
views  herein  expressed. 

LAcr,  J.,  dissenting. 
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BATES  0.  AMEfilCAN  MORTOAOE  GO. 


(S7  S.  C.  88) 

BATES  T.  AMERICAN  MORTGAGE  OO. 
OF  SCOTLAND.  limited,  et  tU. 

(Supreme  Court  of  South  Carcdma.  Feb.  IS, 
1893.) 

MOBTGAOX — Wirs'S  SkFAUATB  EsTATB — BsTOPPBIf 

—Notice  to  Aqexts. 

1.  The  redtaJ  m  the  am)licatioQ  of  plaio- 
tiff,  a  married  womau,  to  D.  for  a  loan,  that  the 
representatioDB  therein  costtdned  "Were  made 
by  her  to  be  used  by  hun  as  her  agent  In  pro- 
curing a  loan,  does  not  estop  plaintiff  from 
showicfT  that  D.  was  agent  f^»r  the  party 
famishing  the  money,  who  would  be  charge- 
able with  D.'fl  knowledge  that  the  money  was 
procured  for  the  use  of  plaintiff's  husband. 

2.  Where  an  agent,  baring  general  power 
to  make  loans  and  e:famiDe  and  approve  socori- 
tios,  employed  a  snliagent,  who  negotiated  a 
loan  on  the  separate  estate  of  a  wife,  the 
principal  is  charged  with  the  knowledge  of  tbe 
snbagwit  that  the  nHney  btwrowed  wai  for  tbe 
use  of  the  biuband. 

Appeal  Irom  commoa  pleas  circuit  court 
ol  Barnwell  county;  J.  F.  Izlar.  Judpre. 

Acttoij  by  Savannah  E.  Bateu  agalntit 
the  Amerlran  Mortgage  Company  of  Scot- 
land, lilmlted,  and  another,  to  rtstraln 
thf  Hale  ot  land  on  a  mortgaj^e.  Plaintiff 
had  decree,  and  defendantH  appeal.  Af- 
firmed. 

On  the  trial  on  pieadlngfi  and  proofs  tbe 
court  (IZLi.R,  J.)  filed  tbe  fulluwlng  opln- 
iun  and  decree: 

"Tbe  plaintiff,  a  married  womant brings 
tblB  action  to  perpetnally  enjotn  tbe  de- 
fendantH, their  agents  and  eervunts,  from 
uelllng  tbe  lands  of  plaintiff,  or  titberwlae 
Interfering  therewith,  under  and  by  vlr- 
tae  of  a  certain  note  and  mortgage  aet 
forth  In  tbe  complaint,  and  tlie  power  of 
Bale  contained  In  said  mortgage,  and 
tor  Bucb  other  and  further  relief  as  may 
be  ]ust.  Tbe  facti  atlejced,  and  on  which 
tbe  plaintiff  asks  tblsrellel.  are  that  she 
wafl  a  married  woman  at  the  time  of 
executing  eatd  mortgage  upon  her  sepa- 
rate property,  and  that  the  same  wan  ex- 
ecuted by  her  as  security  for  a  loan  effect- 
ed by  her  hiiaband,  J.  B.  Bates,  through 
Doe  W,  H.  Duncan,  tbe  agent  of  the  de- 
fendant corporation;  that  tbe  mun3ys 
obtalDod  on  said  Becnrity  were  rectived  by 
ber  hnsband.  and  applied  by  him  to  the 
payment  of  his  own  debUi,  and  not  to 
the  nses  of  tbe  plaintiff  or  for  the  benefit 
of  li^r  separate  property,  and  that  tbe 
object  for  which  said  loan  was  obtained 
was  well  known  to  the  agent  at  the  time 
tbe  same  was  negotiated.  TbemalnlsBues 
raised  by  tbe  answer  of  the  defendants 
are  as  to  tbe  agency  of  tbe  said  W.  H. 
Duncan,  and  tbe  notice  to  the  defendant 
corporation  that  tbe  money  loaned  on 
eald  security  was  to  be  applied  by  tbetaus- 
band  of  tbe  plaintiff  to  tbe  payment  of 
hlB  own  debts,  and  not  to  the  use  of  the 
plaintiff,  nor  to  the  benefit  o!  her  sepa- 
rate property.  The  case  was  heard  at  the 
Uarch,  1891,  term  of  the  court  of  common 
pleas  for  Barnwell  county,  aforesaid,  up- 
on the  pleudiugs  and  evidence  prerlously 
taken.  Tbe  Issues  raised  were  argued  at 
length  by  tbe  eouuBel  ot  tbe  respective 
parties. 

"Before  entering  upon  a  dlBcusstoD  of 
tbe  legal  questions  mvolved.  It  becomes 


necessary  to  state  as  concisely  as  possfblc 
our  conclttslouB  of  fact  as  found  from  the 
testimony.  In  arriving  at  these  conelii- 
plonH,  we  d>%m  It  proper  to  say  that  wc 
have  made  a  careful  Htudy  of  tbe  testimo- 
ny In  aJlIU  bearingB,  and  have  given  to 
it  such  weight  as,  la  our  Judf^ment,  It  is 
entitled  to.  Wearenotfavorably  Impressed 
with  tbe  testimony  of  Frederick  W.  Duu 
ton,  examined  on  behalf  of  tbedefendants 
It  does  not  strike  m*  that  this  witness 
was  actuated  by  a  desire  to  'speak  the 
truth,  and  the  whole  truth,*  but  rather 
by  a  desire  to  evade  and  keep  back  the 
'  whole  truth.'  especially  when  we  take  In 
to  consideration  the  fact  of  bis  loi^g  cou' 
nectiun  as  a  partner  with  the  C'orbin 
Banking  Company,  bis  opportunities  ol 
acqulrlnii  a  thorough  knowledge  of  Its 
buoiuNB  methods  and  its  business  trans- 
actions, and  his  very  recent  withdrawal 
from  the  partnership.  Thefolluwin^fuct^ 
are,  In  our  opinion,  sustained  hy  the 
weight  of  the  evidence.  In  the  ll;;ht  In 
which  we  view  it:  ()u  the  2d  day  of 
March.  1885.  tbe  plaintiff,  then  a  married 
woman,  having  a  separate  property, 
sifined  an  application  for  a  loan  of  one 
thousand  dollars  upon  her  plantntion  In 
Barnnell  county,  ntoresald,  containing 
two  hundred  and  thirty  acres,  giving  de- 
scription and  quality  of  the  land,  with  a 
plat  thereof  attached.  This  application 
contains  the  following  clause;  *  I  under- 
stand that  if  this  application  1b  negotiat- 
ed by  W.  B.  Duncan  it  will  be  upon  the 
representations' herein  contained,  which 
are  true  In  all  respects,  and  are  made  by 
me  to  be  nsrd  by  him  as  my  agent  In  pro- 
curing for  me  the  loan ; '  and  Is  signed  *  S. 
E.  Bates,  applicant.'  On  the  25th  day  of 
April,  ISiS,  the  plaintiff  signed  another 
paper,  of  which  the  following  la  a  copy : 
'Whereas,  I  have  this  day  employed  W.  H. 
Duncan  to  negotiate  for  me  a  loan  of  f  1,- 
000.00  for  a  term  of  five  years,  with  Inter, 
eat  at  the  rate  of  eight  per  cent,  per  an- 
num upon  a  note  and  mortgage  securing 
the  same,  which  shall  be  a  first  lien  upon 
my  farm  in  Barnwell  county,  S.C.:  Now, 
then,  if  hu  shall  Buccceed  In  negotiating 
Bald  loan  within  thirty  days  upon  tbe  usu- 
al conditions  exacted  by  the  eastern  mon- 
ey lenders  as  to  security,  perfecting  ot 
title,  insurance,  etc.,  I  agree  to  pay  tbe 
said  W.  H.  Duncan  the  sum  of  f200.00, 
which  shall  be  In  full  ot  bis  commissions 
and  negotiation.  I  also  agree  to  furnlah 
an  abstract  of  title  to  the  farm,  and  to 
pay  the  tee  for  recording  my  mortgage.' 
And  cn  the  let  day  of  May,  1886,  the 
plaintiff  signed  a  receipt,  of  which  tbe 
following  U  a  copy:  *  Received  from  the 
Corbln  Banking  Company,  one  thousand 
dollars,  proceeds  of  loan  negotiated  by 
them  tor  me  with  the  American  Mortgage 
Company  of  Scotland,  (Limited,)  lesscum- 
mlaslona  as  agreed.*  The  note  and  mort- 
gage referred  to  in  tbe  complaint  were  ex. 
eculed  by  tbe  plaintiff  on  the  25th  day  ot 
April,  1885,  and  tbe  mortgage  recorded  In 
the  register's  nflBce  for  Barnwell  county 
aforesaid,  on  tbe  4tb  day  of  May,  18S5. 
The  Corbln  Banking  Company,  of  New 
York,  was,  at  tbe  time  of  negotiating  the 
loan  la  this  case,  doing  a  general  banking 
business,  and  engaged  in  negotiating  loans 
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In  tbe  soathern  states,  secared  by  mort- 
gages nf  real  estate,  for  varlons  cotapa- 
Dles  and  corporations  In  tbla  coantry  and 
in  Europe;  and  tbe  said  W.  H.  Dancan 
held  talnisell  out  to  the  pabllc  In  negotlat-, 
tag  loans  In  tbla  state  as  the  agent  of  tbe 
said  Corhin  Banking  Company,  and  tbat 
tbe  loan  negotiated  by  blm  In  tbia  case 
iras  as  sucb  agent.  Tbe  Corbln  Banking 
Company, In  eRectlng  said  luana.Iarnlshed 
all  tbe  necessary  blanks  for  appUcatluna, 
etc.,  to  Us  local  state  agents,  fixed  the 
terms,  examined  and  approved  tbe  secari> 
ties  offered,  paid  over  the  moneys  loaned 
for  the  lenders,  took  tbe  receipts  for  same 
In  their  own  name,  shared  in  the  commis- 
sions, and  looked  after  the  collection  of 
tbe  secnrltles.  Tbe  moneys  loaned  In  tbls 
case  were  secured  by  the  note  of  the  plain- 
till,  and  a  mortgage  of  her  separate  real 
property;  and  the  moneys  ttans  obtained 
were  applied  by  ber  bnsband,  J.  B.  Bates, 
to  tbe  payment  of  bla  own  debts,  and 
not  expended  by  tbe  plaintiff,  or  for  tbe 
benefit  of  her  separate  property,  and  that 
DO  part  of  said  money  ever  came  Into  tbe 
bands  of  tbe  said  plalntltl.  William  H. 
Duncan  was  Informed  by  J.  B.  Bates,  tbe 
husband  of  tbe  plaintia,  at  the  time  the 
application  for  said  loan  was  orade.  tbat 
tbe  money  was  wanted  to  pay  bis  debta» 
and  tbat  his  wife  would  sign  the  mort- 
gage to  secare  tbe  loan,  in  order  tbat  he 
might  get  the  money.  In  negotiating  this 
loan  the  evidence  does  not  satisfy  me  tbat 
J.B.Bates  was  tbe  authorised  agent  of 
bis  wife,  and  effected  the  loan  for  her. 

"This  action  was  commenced  on  tbe  let 
dny  of  August,  1890,  and  thereafter  an  or- 
der was  made  by  Judge  Jaues  Aldri(» 
restraining  tbe  defendants  from  further 
attempting  to  sell  the  property  of  tbe 
plaintiff  under  the  power  of  salecuutalned 
in  said  mortgage,  until  the  cause  was 
beard  and  determined  on  Its  merits. 

"We  think  It  now  tbe  settled  la  w  of  this 
«tate  that  it  Is  necessary,  in  an  action  to 
enforce  a  contract  executed  by  a  married 
woman,  to  show  that  sucb  contract  was 
made  with  reference  to  her  separate  es- 
tate, and  that  tbe  burden  of  prnof  is  up- 
on tbe  party  seeking  to  enforce  such  cou- 
tract;  and  that,  while  a  married  woman 
may  borrow  money  for  her  own  use,  ei- 
ther dlTMtly  or  by  her  bnsband  as  her  an- 
tborlzed  agent,  and  secure  the  same  by 
a  valid  mortgage  of  bersi-parate  estate, 
yet,  she  caonot  do  this  for  the  benefit  of 
her  husband,  provided  the  lender  has 
knowledge  of  such  intended  use  when  be 
makes  tbe  loan.  These  propositions  have 
been  so  recently  and  plainly  decided  bj 
onr  snpreme  court,  and  are  so  well  known 
to  the  profession  generally,  tbat  It  would 
be  a  waste  of  time  to  review  the  cases. 
See  Trihble  v.  Poore,  30  S.  C.  97.  8  S.  fi. 
Bep.  541;  Gwyun  v.  Gnyun,  81  C.  482, 
10  S.  E.  Bep.  321:  Grelg  v.  Smith,  29  S.  G. 


429.  7  8.  E.  Bep.  BIO;  Goodjoln  v.  Vaughn. 
(S.  a)  11  S.  £.  Bep.  U51 :  Kallnas  v.  Tar- 
ner.  Id.,  703.  It  Is  imough  to  say  the 


cases  are  recent,  and  fully  sustain  the 
propositions  laid  down.  Applying  these 
principles  to  the  facts  as  found  In  this 
case,  there  can  bn  but  one  coocluslon, 
namely,  that  the  note  and  mortgage  ex- 
ecuted by  tbe  plaintiff  herein  to  tbe  de- 


fendant corporation,  and  now  sought  to 
be  enforced  by  said  corporation  against 
the  plalutiff,  are  void,  and  therefore  not 
binding  npon  her,  ur  enforceable  agatnat 
ber  separate  property. 

"As  this  case,  however,  turns  mainly 
npon  tbe  question  of  agency  of  these  mid- 
dlemen of  the  defendant  corporation,  and 
the  notice  to  them  of  the  object  for 
which  said  loan  was  obtained,  it  becomes 
necessary,  perhaps,  tbat  we  ahonld  dto- 
enas  briefly  tbe  facta  relating  to  tbla 
qnestlon,  and  tbe  law  applicable  thereto. 
The  defendant  corporation,  it  Is  evident, 
had  money  to  Ibnd,  and  tbla  money  it  was 
wilting  to  Intrust  to  the  Oorbin  Bank- 
ing Company  to  lend,irsald  company  was 
satisfied  with  tbe  security.  Tbe  Corbin 
Banking  Company  was  engaged,  as  w« 
have  seen,  in  negotiating  loans  on  real- 
estate  security  In  Uie  soathem  atatea,  for 
foreign  corporations.  Tbe  moneys,  aa 
well  as  the  secnritlea  to  be  taken  ttterefor. 
were,  intrusted  to  the  Corbln  Banking 
Company.  The  company  sought  and 
effected  these  loans  by  and  through  their 
agents  at  different  points,  to  whom  they 
famished  printed  blanks  tor  making  appli- 
cations for  loans.  They  fixed  tbe  terms, 
examined  and  approved  the  securities 
offered  for  those  who  bad  Intriisted  tbem 
with  moneys  to  lend,  and  looked  after 
the  collection  of  the  secarittes  for  those 
persons  for  whom  they  acted  and  made 
loans.  We  find  nothing  1q  the  testimony 
to  satisfy  as  that  the  defendant  corpora- 
tion held  control  of  thelrmon«y,and decid- 
ed for  themsdves  when  they  would  part 
with  It,  or  made  tbe  terms,  and  approved 
the  securities  oflbred.  On  the  contrary, 
all  these  things  appear  to  have  been  done 
by  the  Corbln  Banking  Company  and  their 
local  ngents.  The  moneys  of  the  defend- 
ant corporation  were  committed  to  tbe 
Corbln  Banking  Company  for  Investment. 
They  madd  tbe  loan  in  tbla  case,  fixed  the 
terras,  and  accepted  tbe  security  tor  the 
defendant  corporation.  If  this  be  so,  tbe 
relation  of  principal  and  agent  was 
clearly  established  between  the  Corbln 
Banking  Company  and  tbe  defendant  cor- 
poration. The  relation  of  principal  and 
agent  Is  a  quedtloD  of  fact,  and  may  be 
proved  by  the  acts,  declarations,  or  con- 
duct of  the  principal  and  agent;  and  tbe 
plaintiff  here  was  not  estopped  by  the 
clauBO  contained  in  the  application  for  the 
loan  from  showing  tbat  W.  H.  Dancan 
was  the  agent  of  tbe  Corhin  DanklngConi- 
pany.  Agency  may  be  Implletf  when  one 
party  accepts  tbe  benefits  resulting  from 
the  transactions  of  anotfanr  party,  who 
ostensibly  acted  as  his  agent.  The  acts, 
declarations,  and  conduct  of  W.  B.  Dan- 
can,  as  also  tbe  fact  that  tbe  benefits  de- 
rived by  the  transaction  were  accepted 
and  shared  In  by  the  Corbln BanklngCom- 
pany,  all  show  conclaslvely  that  In  nego- 
tiating this  loan  W.  H.  Duncan  acted  as 
the  agent  of  the  Corbln  Banking  Gompa- 
ny,  who,  as  we  havn  already  seen,  were 
the  agents  of  the  defendant  corporatioo. 
We  do  not  think,  under  the  circumstances, 
the  fact  that  the  plaintiff  here  acknowl- 
edged In  the  written  application  that  said 
application  was  to  be  used  by  the  said 
w.  H.  Duncan  as  ber  agent  In  procuring 
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tbe  loao,  la  at  all  concluelTe  of  the  ques- 
tion ae  to  the  agency  of  W.  H.  Duncan  In 
negotiating  ealcl  loan.  To  oar  mind  thla 
fact  rather  strengthens  the  conclusion  tu 
wtaleb  we  bare  arrtvad.  The  danse  la 
nnnsoal  In  transactluna  of  this  nature, 
and  Is  tbemfore  to  be  looked  upon  with 
suspicion.  The  Intention  seems  to  have 
been  to  estop  the  plnlutlfl  at  Che  outset 
from  denying  or  proving  that  the  said  W. 
H.  Duncan  acted  In  any  other  capacity 
than  that  of  agent  for  the  borrower  In 
neffotlatlng  said  loan ;  and  thei^by  ena- 
ble the  lender  to  escape  the  express  notice 
tbat.tbe  money  was  obtained  on  the  se- 
curity of  the  wife,  for  the  solfl  purpose  of 

Eaylng  and  satisfying  the  debts  of  the 
usband.  Such  efforts  toevadetbelaw  are 
nevpr  looked  upon  by  courts  otequlty  with 
favor.  These  intermediaries,  W.  H.  Dun- 
can and  the  Corbin  Banking  ComDany, 
were  no  doubt,  lor  certain  purposes,  the 
agents  of  both  parties,  yet,  for  certain 
other  parpoees,  they  were  dearly  the 
agents  of  the  lenders  only, — such  as  mak- 
ing the  loan,  fixing  the  terms,  aud  accept- 
ing the  seccirity.  And,  as  was  said  by 
Chief  Justice  Siupbon  in  the  case  of  Sa- 
linas V.Tomer,  supra:  *To  allow  this 
solemn  eonatltuttonal  prorisloB  for  the 
protection  of  married  women  and  their 
separate  estates  to  be  evaded  in  this 
roundabout  way,  would,  tc  sevms  to  us, 
be  a  mockery  emasculating  said  provi- 
sions, and  rendering  the  whole  law  upon 
the  subject  utterly  useless  and  worthless.' 

"The  only  question  that  remains  Is,  is 
the  knowledge  of  the  agentthe knowledge 
of  the  principal?  We  cannot  better  an- 
swer this  question  than  by  adopting  the 
language  of  our  own  court  in  the  case  of 
Salinas  r.  Turner,  supra.  The  court  says: 
'AsHuredlyso  as  to  matters  within  the 
scope  of  bis  agency.  This  is  elementary, 
and  certainly  does  not  need  the  citation 
of  antbority  to  support  It/  We  must, 
therefore,  hold  that  the  defendant  corpo- 
ration, the  real  lender,  knew  that  this 
money  was  borrowed  for  the  express  pur- 
pose of  paying  the  debts  of  the  plaintiff's 
husband.  These  liiterDieJlurles,  W.  H. 
Duncan  and  the  Curblo  Bankiug  Compa- 
ny, being  agents  of  the  dertindant  corpo- 
ration, the  lender,  lor  making  the  loan, 
fixlns  the  terms,  and  accepting  the  securi- 
ty, tbetr  knowledge  Is  the  knowledge  of 
their  principal;  and  It  goes  without  con- 
tradictlon  that  W.  H.  Duncan,  the  agent 
of  tlie  Curbin  Banking  Company  in  this 
state,  was  expressly  Informed  by  the  hus- 
band of  the  plalntitr,  before  the  loan  was 
negotiated,  thitt  the  object  of  proeuriog 
the  loan  was  to  enable  the  husband  to 
pay  and  satlsry  his  own  debts. 

*•  We  come  next  to  confilder  the  relief  de- 
manded by  the  plaintiff.  Theplalotlffaska 
an  Injunction  against  the  defendants,  per- 
petually restraining  them,  tbeir  agents 
and  servants,  from  selling  the  lands  of  the 
plaintiff  under  the  note  and  mortgage 
mentioned  In  the  complaint.  Among  the 
equities  sot  out  In  tbe  complaint,  and  on 
wblcb  the  relief  by  injunction  Is  asked,  is 
that  sach  sale  will  put  a  cloud  upon  the  ti- 
tle of  tbe  plalntitr  to  said  land.  That  this 
Is  a  ground  fur  equitable  relief  there  can 
be  no  question.  In  Ketcbln  v.  McCarley, 


26  S.  C.7.US.  £.  Bep.  1089,  the  court  says: 
'The  Jurisdiction  of  a  court  of  equity  to 
prevent,  as  well  as  to  remove,  a  cloud  up- 
oO'the  title  to  real  property  seems  to  be 
wen  settled.'  Again:  *ItlB  difflcnlt  to 
establish  any  exact  test,  which  will  t>e  up- 
pUcable  In  all  cases,  to  determine  what 
constitutes  such  a  elond  upon  the  title  as 
to  authorise  a  court  of  equity  to  interfere 
for  Its  protection.  It  has  been  held,  how- 
ever, that  if  the  sale  wblcb  it  is  sougbt  Ui 
restrain  is  such  that  In  aa  action  of  eject* 
meat  brought  by  tbe  purchaser  under  the 
■ale  the  real  owner  of  the  property  would 
be  obliged  to  oO^r  evidence  to  defeat  the 
recovery,  then  such  a  cloud,  would  be 
raised  as  to  warrant  the  Interference  of 
equity  to  prevent  the  sale.*  The  present 
case  seems  to  us  to  come  clearly  within 
the  rule  laid  down  by  our  supreme  court. 
If  the  defendant  corporation  is  allowed 
to  sell  the  mortgaeed  premises  under  tbr 

?<ower  of  sale  contained  In  the  mortgage, 
he  plfliutitf  could  only  protect  herself,  In 
an  action  of  ejectment  brought  by  the 
purchaser  at  such  sale,  by  offering  evidence 
tending  to  show  the  Invalidity  of  said 
mortgage  In  order  to  defeat  a  recovery. 
IX  the  only  question  before  tbe  court  was 
whether  tbe  plaintiff  had  made  out  such 
a  case  as  would  entitle  her  to  an  (njunc- 
tion  perpetually  enjoining  the  defendant 
corporation,  their  agents  and  servants, 
from  sellinA  tbe  mortgaged  premises  nn- 
der  tbe  power  of  sale  contained  lu  said 
mortgage,  the  answer  would  certainly  be 
In  the  afBrmatlve.  The  answer  of  the  de- 
fendants, however,  puts  In  Issue  the  valid- 
ity of  said  note  and  mortgage,  and  de< 
mands  a  Judgment  of  strict  foreclosure 
and  sale  of  the  mortgaged  pivmlses.  Tbe 
defendants,  having  failed  to  show  either 
that  the  note  and  mortgage  of  tbe  plain- 
tiff bad  reference  to  her  separate  property, 
or  that  there  was  a  want  of  notice  on 
the  part  of  tbe  defendant  corporation  as 
to  the  object  of  the  loan,  are  not  entitled 
to  the  affirmative  relief  demanded  by  their 
answer.  Tbe  note  and  mortgage  being 
Invalid  for  the  reasons herelnbeforestated, 
the  plHlntm  Is  entitled  to  Judgment  to 
that  etlect,  and  that  tbe  same  be  delivered 
up  canceled. 

"It  Is  therefore  ordered,  adjudged,  and 
decreed  that  tbe  note  and  mortgage  ex- 
ecuted by  the  plaintiff  to  the  defendant 
corpuratfon,  and  bearing  date  the  25th 
day  uf  April,  1SS5,  bo,  and  the  same  are 
hereby,  set  aside  as  null  and  void,  and  that 
the  same  be  delivered  up  to  the  plQlntttf, 
canceled,  and  that  tbe  Injunction  hereto- 
fore granted  In  this  cause  be,  and  the  same 
Is  hereby,  made  perpetual.  Finally,  or- 
dered that  tbe  costs  of  this  action  be  taxed 
by  the  clerk  of  Barowell  county,  and  b* 
paid  by  the  defendant  corporation." 

./.  J.  Brown,  John  T.  Sfoun,  Jr.,  and  AI 
lea  J.  OreoBt  for  appdlanta,  Robett  Aid- 
rich  and  W.  A.  HoIuiaDt  for  respondent. 

McGowAN,  J.  The  facta  of  this  case  are 
correctly  stated  in  the  argument  of  the 
appellants,  as  follows:  The  action  wa9 
commenced  August  &,  1890,  by  tbe  plain- 
tiff, a  married  woman,  against  the  defend- 
ant, a  forelfi-n  corporation,  with  ita  place 
of  boslnees  in  Scotland,  to  perpetually  en- 
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|otn  tbs  sale  of.  her  lands  under  power  con- 
tained In  a  mortgage  exeented  -by  her  on 
4prll  26*  1885,  to  secure  u  loan  from  the 
defendant  of  $1,U00,  upon  tbegrouud  tliat 
the  mortgage  and  note  tbaa  executed  by 
her  aV>ne  were  Intended  merely  as  aeenrity 
for  a  debt  of  her  husband,  and  were  there- 
fore uqU  and  void.  An  loJuQction  was 
granted  pendinie  the  litigation.  The  caane 
wap  referred  to  take  the  testimony,  all  of 
wbkh  is  printed  la  the  brief,  and  came  on 
to  be  beard,  upon  the  pleadings  and  testi- 
mony so  taken,  before  his  honor.  Judge 
IZLAB.at  the  March  term, (1891.)  for  Bam- 
well  county,  who  granted  therellef  prayed 
Inr,  and  ordered  the  note  and  mortgage 
to  be  delivered  np  to  be  canceled,  as  fol- 
io ne:  "Ordered,  adjndged,  and  decreed 
that  the  note  and  mortgage  executed  by 
the  plafntiH  to  the  defendant  corporation, 
HDd  bearing  date  April  26, 18S5,  be,  and  the 
same  la  hereby,  set  aside  as  null  and  void, 
and  that  the  same  be  delivered  up  to  the 

Elalntlff,  canceled,  and  that  the  Injunction 
eretofore  granted  be,  and  the  same  is 
hereby,  made  perpetual,"  etc.  From  this 
decree  (which  ougbt  to  appear  In  the  re- 
port of  the  case)  the  defendant  appeals  to 
this  court,  upon  the  following  exceptions: 
"  ( 1 )  Tliat  bis  honor  erred  in  holding  that 
the  Curbtn  Banking  Company  was  the 
agent  of  the  defendant  company  Id  negoti- 
ating the  loan  to  the  plalhtltf.and  not  the 
agent  of  said  plaintiff.  (2)  That  his  honor 
erred  in  holding— FVrat,  that  the  Corbln 
Banlclng  Company, as  agent  of  The  defend- 
ant company,  had  under  its  control  the 
funds  of  said  defendant  company;  second, 
that  said  Corbln  Banlcing  Company  fur- 
nished blanks  to  W.  H.  Duncan  for  the 
purpose  of  receiving  applications  for  loans; 
tbirti,  that  said  Corhlu  Banking  Company 
fixed  the  terms  on  whlcb  loans  were  to  be 
made;  fourth,  that  SHld  Corbln  Banking 
Company  accepted  the  secnrlty  offered  by 
plaintiff, Bates,  and  otherwise  directed  the 
application  of  thR  funds  Intrusted  to  it; 
wliicb  several  findings,  were  not  ouly  with- 
out evidence  to  support,  but  contrary  to 
the  t^ttmony  adduced  at  the  trial.  (8) 
That  bis  honor  erred  in  holding  that  W. 
H.  Duncan  was  the  agent  of  the  Corbln 
Banking  Company,  notwithstanding  the 
said  Duncan  was  employed  and  paid  by 
the  plaintiff.  (4)  That  bis  honor  erred  In 
holding  that  w.  H.  Duncan  advertised 
himself  as  the  agentof  theCorbln  Banking 
Company.  (5)  That  bis  honor  erred  In 
holding  that  either  the  Oorblu  Banking 
Company  or  the  defendant  company 
should  becharged  with  knowledge  of  com- 
munications made  by  J.B.  Bates,  tbe  hus- 
band of  plaintiff,  to  W.  H.  Duncan:  (6) 
That  bis  honor  erred  In  holding  that  J.  B. 
Bates,  the  husband  of  plaintiff,  was  not 
her  agent  In  receiving  the  money  borrowed 
by  plaintiff.  (7)  That  his  honor  erred  in 
holding  that  too  money  borrowed  by  tbe 
plaintiff  was  not  for  her  separate  estate, 
use,  and  benefit.  (8)  That  bis  bonor  erred 
lu  holding  that  knowledge  communicated 
to  W.  U.  Duncan  by  J.  B.  Bates  (held  not 
to  be  the  agent  of  his  wife,  the  plaintiff) 
was  neverthless  to  be  Imputed  to  the  de- 
fendant company.  (9)  That  his  bonor 
erred  In  holding  that  the  note  and  mort- 
gage of  plaintiff  arenoll  and  void,  and  not 


enforceable  against  her  separate  estate.  !* 
"(11)  That  his  honor  erred  In  rejecting  the 
testimony  of  F.  W.  Dunton.** 

The  questions  Involving  the  rights  of 
married  women  under  tbe  eoostltutlon 
and  laws  of  this  state  have  been  so  often 
and  fnlly  coosldoed  in  our  conrta  that  we 
do  not  think  It  necussary  In  this  caae  to 
go  Into  the  general  subject  again.  Excep- 
tions 1,  3,  8, 4, 6,  and  7  complain  of  findingra 
of  fact  by  tbeclrcnltjadge,  principally  upon 
tbe  subject  of  the  relations  between  the 
Corbln  Hnnking  Company,  of  New  York, 
and  the  defendant  company  in  SeotlaDd, 
and  of  those  between  W,  H.  Dnncan,  ul 
Barnwell,  S.  C,  and  the  said  Corbln  Bank- 
ing Company.  Upon  the  points  Indicated 
in  tbe  above  exceptions  we  have  consid- 
ered the  evidence,  which  Is  printed  In  tbe 
brief,  and  has  been  so  fully  and  clearly 
stated  in  his  decree  by  the  circuit  Judge 
that  we  think  any  attempt  to  rcHtate  and 
review  It  nould  add  nothing, hut  possibly 
confuse  it.  After  careful  eooidderatlon,  we 
cannot  say  that  tbe  findings  of  tact  by  tbe 
circuit  Judge  are  wIthoDt  evidence  to  sus- 
tain them,  or  against  the  weight  of  evi- 
dence. Exception  11  complains  that  the 
Judge  "rejected^  tbe  uncontradicted  testi- 
mony of  P.  W.  Dunton,of  New  York,  who 
was  examined  by  commission.  This  waa 
a  suit  in  equity,  and  heard  by  tbe  Judgce, 
Bitting  as  chaucellor,  and  be  had  the  right 
to  Judge  of  tbe  credibility  of  all  witnesses 
examined  in  the  case.  In  Me  decree  he 
states  as  follows:  "Before  entering  upon 
a  discussion  of  the  legal  questions  in- 
volved, It  becomes  necessary  to  state  aa 
concisely  ns  possible  our  conclnalona  of 
fact  as  found  from  the  testimony.  In  er- 
ilvlng  at  tbese  conclusions,  we  deem  It 
proper  to  say  that  we  have  made  a  care- 
ful study  of  the  testimony  In  all  of  Its  bear- 
ings, and  have  given  to  it  such  weight  na, 
in  our  Judgment,  it  is  entitled  to.  We  are 
not  favorably  impressed  with  tbe  teati- 
mony  of  Frederick  W.  Dncan.  It  does 
not  strike  us  that  this  witness  waa  actn- 
ated  by  a  desire  'to  speak  the  whole  truth,* 
especially  when  we  take  Into  considera- 
tion the  fact  of  bis  long  connection  as  a 
partner  with  the  Corbln  Banking  Com- 
pany, and  his  very  recent  withdrawal  from 
the  partnership,  etc.  We  cannot  say  this 
was  error. 

That  brings  as  to  the  remaining  excep- 
tions which,  in  substance,  complain  that 
bis  honor  erred  In  holding  that  either  tbe 
Corbln  Banking  Company  or  tbe  defend- 
ant company  should  be  charged  with 
knowledge  uf  communications  made  by 
J.  B.  Bates,  the  husband  of  plaintiff,  to 
W.  H.  Duncan;  tbe  judge  saying  that  be 
must  hold  that  tbe  defendant  company, 
the  real  lender,  knew  this  money  was  bor- 
rowed tor  the  express  purpose  of  paying 
the  debts  of  the  plalntifTs  busband,  tbese 
intermediaries  being  the  agents  of  tbe  de- 
fendant cotfipany.  The  appellants  vlKor- 
ousiy contest  tbecorrectnessof  this  rullQK, 
and  Insist,  on  tbe  contrary,  tbat  the  cor- 
rect rule  is  "that,  to  have  tbe  effect  ot 
brlnglngknowledge  bometo  the  principal, 
the  notice  must  be  to  bis  agent,  and  nut 
to  any  agent  or  attorney  employed  by 
such  agent."  This  is  the  controlling  ls> 
sue  In  tbe  case,  and  Is  not  at  all  free  from- 
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dlfflcnlty.  It  seems  tbat  DnDciiii,of  Barn- 
well, S.  C,  advertised  that  tae  bad  money 
to  loan  on  Improved  farms  in  Barnwell 
coarity.  Tbat  the  hasbandot  plaintiff  ap- 
plied and  obtained  the  proniluot  a  loan 
of  f 1.000  on  tbesenaTltyof  bis  wlle*a  lands. 
The  aiereeinent  weot  forward  to'  tlt«  Cor* 
bin  BanklDff  Company,  of  New  Tork,  and 
In  doe  course  a  bond  and  mortgage, 
drawn  payable  totbedefendaDt  company, 
was  retarned  through  the  Corbln  Com- 
pany, and,  after  being  exeented  by  the 
plaintiff,  was  returned  .to  the  Corbln  Com- 
pany. Intbe  eoanwot  the  negotiation  for 
the  loan.  Bates,  the  husband  of  plaintllT. 
Informed  Dnncan  that  he  needed  the  mon- 
ey to  pay  his  debts,  and  It  was  so  a[t- 
pHed.  Now,  If  the  defendant  company  It- 
self bad  negotiated  the  loan, and  bad  been 
Informed  by  Mr.  Bates  tbat  tae  was  obtain- 
ing tbe  money  to  pay  bla  own  debts,  the 
company,  nnder  car  decided  cases,  conld 
not»  as  tender,  have  recovered  tbe  bond 
and  mortgase;  and,  further.  If  Dnncan 
had  been  tbe  direct  agent  of  tbe  company, 
and  received  the  information  referred  to. 
It  would  have  been  tmpnted  to  the  com- 
pany lending  the  money,  and  it  could 
not  have  recovered  tbe  bond  and  mort- 
gage. "Notice  to  the  agent  Is  notice  to 
tbe  principal.  In  tbe  relation  of  the  prin- 
cipal to  a  third  party  tbe  nndlsputed  rule 
exiits  that  notice  to  the  agent  is  notice  to 
tbe  principal.  If  tbe  agent  comes  to  the 
knowledge  of  facts  while  he  is  acting  for 
the  principal."  1  Amer.  &  Eng.  Gnc. 
Law,  410," Agency;"  PritchettT-Ueaelons, 
10  Rich.  Law,  298.  "A  married  woman 
bas  no  power  to  borrow  money  for  tbe  aae 
of  her  hosbaud.nor  to  glvn  her  note  ttaere- 
for,  nur  bind  her  separate  estate  by  a 
mortgage  executed  to  secure  such  note. 
Therefore  such  note  and  mortgage  cannot 
be  enforced  against  the  maker  when  the 
lender  knew  tbat  tbe  money  was  to  be 
used  In  paying  a  Judgment  debt  of  the  hus- 
band; and  knowledge  by  tbe  lender's 
agent  through  whom  tbe  loan  was  npgo- 
tlated  was  knowledge  by  the  lender  hlni- 
Melf."  Salinas  v.  Turner,  3»  S.  C.  231, 11  S. 
E.  Rep.  702. 

So  far  the  matter  Is  plain,  bat  It  Is  in- 
sisted that  the  doctrine  dues  not  apply 
when  another  or  snbagent  Is  Introduced ; 
tbat  notice  to  the  agent,  but  not  to  the 
anbagent,  will  be  imputed  to  tbe  prtncipal. 
There  seems  to  be  no  case  In  nur  Reptjrts 
apon  that  precise  pulnt.htit  I  confess  that 
I  am  not  able  to  perceive  the  principle  on 
which  tbe  alleged  distinction  rests,  If  both 
tbe  agent  and  snbagent  are,  as  here,  en- 
^ged  in  the  same  business  lor  the  prin- 
cipal, although.  It  may  be,  on  different 
parts  of  that  b  ulness.  Such  seems  to  be 
the  general  rule.  "Where  an  agent  has 
power  to  employ  a  snbagent,  the  acts  of 
tbe  snbagent,  or  notice  given  to  him,  In 
tbe  transaction  of  tbe  business,  have  the 
same  effect  as  If  done  or  received  by  the 

Srinclpal."  Snoy  v,  ^jtate,  41  N.J.  Law, 
)4;  Btory,  Ag.  $9  452,  45t.  "An  attur- 
ney  employed  by  an  agentfor  bis  principal 
Is  the  principal's  attorney. "  Porter  v. 
Peckhaiit,44  Cal.  204.  There  Is,  however, 
a  line  of  casus  which  at  first  view  wonid 
«eem  to  modify  the  above  rule,  of  which 
Hoover  v.  Wise,  91  C  S.  808,  Is  generally 


r^arded  the  leading  authority.  Tbe 
case  was  decided  by  a  divided  conrt,  Jus- 
tices MiLLEU,  CiJFFoRD.and  BsADi.Br  dis- 
senting. Upon  considering  carefully  tbe 
dissenting  opinion  of  Mr.  Justice  Millkb, 
as  well  as  tbe  principal  opinion,  we  think 
It  will  befonnd  that  even  tbat  case  does 
not  qupstlon  the  general  rule,  but  labors 
to  *Umlt  It  by  an  exception  In  reference 
especially  to  banks,  acting  as  collectors  of 
money  among  themselves,  etc.  We  might 
not  be  willing  to  go  so  fur  In  tbe  direction 
of  tbSexceptlonaslndlcated  In  tbe  opinion, 
bat  that  ease  announces  this  doctrine. 
'^Ttae  mle  of  la  wis  undoubted  that  for  the 
acts  of  subagent  the  principal  Is  liable, 
but  that  for  the  acts  of  the  agent  of  an 
intermediate  Independent  employer  he  la 
not  liable.  It  is  difficult  to  lay  down  a 
precise  rale  which  will  define  tbe  dlstlnc- 
Uons  arising  la  such  cases.  Tbe  applica- 
tion of  tbe  rale  is  full  of  embarrassment. 
Witbont  attempting  to  harmonize  or  to 
classify  the  conflicting  authorities,  we 
think  tbe  case  before  as  falls  within  a  par- 
ticular range  of  decisions.*'  etc.  We  do 
not  think  this  case  Is  analogous  to  tbat  of 
Hoover  v.  Wise,  or  that  the  Corbln  Bank- 
ing Company,  in  Its  connection  with  this 
case,  was  an  independent  employer.  Al- 
though tbe  parties  were  widely  separated, 
It  was  one  transaction.  In  which  the  de- 
fendant company  never  relinquished  Its 
place  as  principal;  tbe  Corbin  Banking 
Company  and  W.  H.  Duncan  meanwhile 

gerforihlng  their  respective  parts  in  tbe 
uslness  nnder  tbe  general  direction  of  the 
d^endant  company.  This  question  does 
not  appear  to  bave  been  made  and  argued 
In  the  court  below.  The  ]adgment  of  this 
conrt  la  that  the  Judgment  of  the  circuit 
eourt  be  aflSrmed. 

MoIVBB,  G.  J.,  and  Pops,  J.,  eoncar. 


(38  S.  C.  263) 
rORT  V.  ASSMAN,  Clerk,  et  al. 
(Snpreme  Court  of  South  Carolina.  Feb.  2. 
1S93.) 

Clbbk  or  CocRT — Sales  undbb  Obdbb  of  Court 

—  LlABILlTT  OF  SdRETIKS  OS  BOND. 

Code  Civil  Proc.  S  307,  provides  that  "all 
sales  under  the  order  of  the  court,  where  the 
title  is  to  be  made  by  the  clerk  of  the  circuit 
court,  shall  be  made  by  the  d^b.  All  other 
Judicial  sales  shall  be  made  tnr  the  aherlif,  as 
now  provided  by  law."  Hdd,  that  a  ciraolt 
judge  is  authorized  to  order  uie  clerk  to  sell 
certaiif  premises  under  a  decree  of  mortgage 
foreclosure,  and  to  pay  the  proceeds  to  toe 
mortgagee,  and,  if  the  proceeds  are  appropriated 
by  the  clerk,  the  sureties  on  tiia  omcial  bond 
are  liable  therefor.  Childs  v.  Alexander,  22 
8.  C.  169.  distingnlBhed. 

Appeal  from  common  pleas  circuit  eourt 
of  Lexington  county;  Jaheb  F.  Iklar, 

Judge. 

Action  by  Elizabeth  E.  Fort,  as  admin- 
istratrix of  Hngh  S.  Boyd,  deceased, 
against  William  J.  Assman.  as  principal, 
and  Henry  A.  Meetxe  and  others,  as  sure- 
ties,  on  tbeofflcial  bond  of  defendant  Ass- 
man, as  clerk  of  tbe  conrt  of  common 
pleas  and  general  sessions  for  Lexington 
county.  From  a  Judgment  for  plaintiff, 
defendants  appeal.   Appeal  dismissed. 
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Ueetae  A  BJaeUei  and  C  M.  Sf  jtf,  tor  hp* 
pellaoitii.  Mtitton  A  MeltoBtior  respotaa- 
ent. 

Gabt,  Acting  Jadiee.  TbUlsa  salt  up- 
on tbe  official  bond  of  the  defendant  Wil- 
liam J.  Assman,  clerk  of  the  conrt  for  Lex- 
Incctoo  coanty,  as  principal,  and  the  de- 
lendtukta  Heni7  A.  Meetie»  C.  H.  Eflrd, 
John  N.  Long.  £.  0.  MeetM.  M.  Q.  Hendriz, 
and  T.'E.  Bawls,  as  saretles  on  said  bond. 
Toe  bond  Is  In  tbe  form  prescribed  by  stat- 
ute, In  tbe  penal  sum  of  f  10.0(K).  and  con- 
ditioned that  the  said  William  J.  Assman 
shonld  well  and  truly  perform  tbe  duties 
of  the  office  of  clerli  of  court,  as  then  or 
thereafter  required  by  law,  daring  the 
whole  t>eriod  be  might  continne  In  said 
ufflce.  Under  a  deeee  of  the  court  of  com- 
mon pleas  for  liexlngton  county,  bearing 
■date  tbe  20th  day  ot  September,  A.  D. 
1889,  In  a  cause  tn  said  court  wherein  tbe 
plaintiff,  then  Ellxabeth  E.  Boyd,  as  ad- 
ministratrix as  aforesaid,  was  plalntllf, 
and  Mary  L.  L>.  Lee,  as  executrix  of  John 
W.  Jjoe,  and  others,  were  defendants,  ui^ 
on  a  petition  tiled  In  said  cause  by  tbe 
plaintiff  to  subleet  certain  lands  of  John 
w.  Lee  to  tbe  payment  of  a  certain  mort< 
ffage  held  thereon  by  tbe  plalntlO,  as  such 
administratrix,  tbe  defendant  William  J. 
Assman,  as  clerk  of  the  said  court,  was 
ordered  and  directed  to  sell  the  lands  sit- 
uate In  tbe  coanty  ot  Lexington.  On 
sales  day  In  Decemlier,  1889,  tbe  said  Wil- 
liam J.  Assman,  as  clerk  of  said  court  of 
common  pleas  tor  Lexington  county,  in 

fiursaance  ot  said  decree,  did  sell  the  said 
Bods  at  aud  lor  tbe  sum  of  82,097.  all  of 
which  was  duly  paid  to  said  WllUam  J. 
Assman,  as  clerk,  prior  to  the  27th  day  ol 
February,  1881.  By  a  decree  of  tneeonrt 
duly  entered  on  the  37tb  day  ol  February, 
1891,  the  said  cleric  was  ordered  and  di- 
rected, after  payingtbecosts  and  expenses 
of  the  foreclosure  proceedings.  Including 
expenses  of  surrey,  on  or  before  the  15th 
day  of  March  next  thereafter,  or  so  eoun 
thereafter  as  demand  mlgbt  be  made,  to 
pay  to  the  plaintiff  so  much  otsaldfundas 
might  be  necessary  to  satisfy  and  pay 
tbe  balance  doe  upon  her  mortgage,  as  set 
out  In  tbe  pleadings,  and  to  bold  any  snr- 
plns  subject  to  tbe  further  order  of  tbe 
court.  Subsequent  to  this  decree  another 
order  was  entered  by  consent  of  the  par- 
ties, bearing  date  tbe  IStb  day  of  April.  1891. 
modl^lng  the  decree  of  27tb  February, 
1891,  so  as  to  direct  the  said  clerk  tn  re- 
tain In  bis  bands  the  sum  of  1600,  to 
Abide  tbe  result  of  an  appeal  taken  by 
one  of  the  attorneys  In  the  cause,  relative 
to  a  feA;  and  after  paying  tlie  costs  and 
expenses  of  sale,  as  directed  in  the  former 
decree,  **  to  forthwith  pay  to  Mrs.  E.  E. 
Furt  so  much  as  may  be  necessary  to  sat- 
isfy and  pay  the  amount  remaining  due 
upon  the  mortgage  set  out  to  the  plead- 
ings." The  amount  that  tbe  defendant 
Assman  was  required,  under  the  order  of 
court,  to  |uiy  on  the  mortgage  debt,  was 
decided  by  the  court  below  to  be  81,826.45. 
It  a  ppears  from  thecase  that  on  the&th  day 
of  May,  1891,  demand  was  made  on  bnhalf 
of  tbe  plaintifl.npon  theddendant  William 
J.  Assman,  as  clerk,  for  paymsnt  of  the 
amoont  due  and  payable  to  her  under  tbe 


decree  of  court,  and  that  the  payment 
was  not  then  nor  since  made.  Upon  the 
failure  to  make  the  payment  as  ordered 
by  tbe  court  this  action  was  brought. 
The  circuit  Judge  who  tried  the  case  be- 
low decreed  In  farur  ol  the  plaintiff, 
against  the  defendant  William  J.  AssmaD 
and  his  bondsmen,  for  tbe  snmof  81,826.4!^ 
with  Interest  thereon  from  the  6th  day  of 
May,  1891.  together  with  5  per  cent,  per 
month  on  the  said  amonnt  from  tlie  lutb 
day  of  May,  1891;  the  penalty  of  6  per 
cent,  per  month  being  based  on  the  provi- 
sions of  section  700  of  tbe  Qeneral  Sta^ 
utes  ot  this  state. 

The  defendants  appeal  to  this  court 
from  tbe  decree  ot  uie  elrcnlt  eonrt  on 
two  sroands.  as  follows:  "F^t.  Be- 
cause It  is  respectfully  submitted  that  hla 
honor  erred  therein  In  not  boltUng  that 
the  defendants  are  only  liable  upon  tbe 
official  bond  of  the  clerk  for  his  failure  to 
perform  soeh  dntles  as  are  Imposed  upon 
bfm  by  the  statutes  of  this  state,  and  that 
the  selling  ot  lands  nnder  foreclosure  pro- 
ceedings, the  collection  and  disbursement 
of  fands  arising  therefrom,  are  not  dntfos 
imposed  upon  htm  by  tbe  laws  of  thin 
state.  Secoad.  Beeause  his  honor  erred 
In  holding  that  the  said  appellantfi,  de- 
fendants, are  liable  as  sureties  upon  tbe 
official  bond  of  William  J.  Assman,  aa 
dera.  for  the  clolm  sued  upon  In  this  cose.  * 
It  should  have  been  stated  that  at  tbe  time 
tbe  defendant  Awaman,  as  clerk  of  tbe 
court,  wan  ordered  to  make  tbe  sale  of  the 
property  covered  by  the  pliUntiD's  mort- 
gage, the  office  of  master  did  not  exist  In 
tbe  county  of  Lexington. 

Tbe  first  Inquiry,  then,  is,  was  the  cir- 
cuit conrt  of  Lexington  connty  clothed 
with  the  aatboritytu  order  the  clerk  of 
fonrt  to  make  the  sale?  In  the  case  of 
Adams  v.  Kleckley,  1  S.  C.  142,  nnder  tore- 
closure  proceedlags,  the  clerk  of  court  was 
ordered  to  sell  tbe  mortgaged  premises. 
An  appeal  from  this  order  was  taken  to 
the  supreme  court  upon  thegronnd  "that 
t))e  sheriff,  and  not  the  clerk,  la  the  proper 
officer  to  make  sales  of  real  estate  under 
decrees  In  foreclneure.  **  This  court  sai^ 
tained  the  order  directing  tbe  clerk  to 
make  tbe  sale.  In  thesf  words:  "We  are 
obliiced,  however,  to  affirm  thu  Judgment 
ot  tbe  court  below;  for  It  had  tbe  right  to 
designate  any  fit  and  proper  person  to 
make  the  sale,  and  therefore  mlgbt  ap- 
point tbe  clerk,  as  well  as  any  other,  on 
cause  satisfactory  to  It."  Indepmdent, 
however,  of  this  case,  there  is  a  provision 
of  the  Code  which  would  authorise  the 
court  to  direct  tbe  clerk  ot  court  to  make 
the  sate,  and  execute  tbe  titles  to  the 
purchaser.  Section  307  provides:  "All 
sales  under  tbe  order  ut  the  court,  wbere 
the  title  is  to  be  made  by  the  clerk  of  the 
circuit  coart,  shall  be  made  by  tlM  clerk. 
All  other  Judicial  sales  shall  be' made  by 
the  sheriff,  as  now  proYlded  by  law."  In 
the  case  of  Childs  t.  Alexander,  S8  8.  G. 
169,  this  section  of  tbe  Code  was  coustd- 
ered  by  tbe  court,  and  one  of  the  Issnes 
on  appeal  was  as  to  the  proper  officer  to 
make  a  sale  ol  real  estate  in  Chester  coan- 
ty, where  the  office  ot  masterdld  not  exist. 
Tbe  court  say :  "  We  suppoee  it  would  bs 
ccimpetent  for  a  ctrcalt  Judge  to  order  tl- 
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ties  to  be  made  by  tlie  derk  In  any  sale 
made  tinder  a  clrcnlt  decree,  and  in  Bncb 
cane  the  clerk  Bbuald  make  the  sale  under 
section  807  of  the  Code;  but  In  the  ab* 
aence  of  Mucb  order  as  to  titled,  and  of 
any  law  dcflnloK  when  the  clerk  shall 
make  titles,  as  matter  of  law.  It  woold 
aeemtbat  the  sheriff  is  the  proper  officer 
to  make  the  sales  In  eoonties  where  the 
office  of  master  does  not  exist.  The  cir- 
cuit Judge  did  not  direct  the  clerk  to  mske 
titles  below.  The  best  that  we  can  make, 
therefore,  of  the  sections  of  the  acts  ap- 
plicable to  the  qnostlon  discussed,  is  that 
there  was  no  legal  error  In  his  ordering 
the  sales  to  be  made  by  the  eheritr.  **  The 
present  ease  diners  from  the  one  Joet  cited 
In  one  important  particular:  Here  the 
clerk  was  directed  to  "execute  deed  or 
deeds  to  the  several  lots  sold  by  him  to 
the  purchaser  or  purchaaers,"  while  in  the 
case  dted  there  was  no  socb  direction. 

Onr  GOnelaslon  Is  that  the  drenlt  Judge 
bad  IdII  and  ample  authority  to  Impose 
upon  the  clerk  of  c<iDrt  the  duty  of  selling 
the  premises  ordered  to  be  sold,  and  of 
receiving  and  paying  out  the  proceeds 
thereof,  under  the  direction  of  the  court; 
and  he  faaTlog  acted  under  the  order  of 
court,  and  bavlng  recdved  the  proceeds 
aridng  from  such  sale,  thef ands  were  then 
legally  and  properly  in  court,  subject  to 
the  control  and  direction  of  the  court. 
And  tbe  funds  having  been  committed, 
by  order  of  court.  Into  the  custody  and 
safe-keeping  of  its  trusted  officer,  the 
clerk,  we  think,  tn  such  casea,  ttie  enretlea 
on  the  official  bonds,  equally  wltb  the 
principals,  are  bound  lor  the  safety  of  .the 
funds,  and  the  faithful  performance  of  er- 
ery  duty  pertalnloK  to  socb  a  trust.  We 
see  no  error  In  tbe  judgment  below.  It 
is  therefore  ordered  and  adjudged  that  the 
exceptions  be  overruled,  and  tbat  tbe  ap- 
peal be  dismissed. 

MclTER,  C.  J.,  and  McGowan,  J.,  concur. 


(38  B.  a  SM) 

UOBDEGAI  T.  SCHIBMEIR  ek  al. 
(Supreme  Oourt  of  South  Oandlna.  Fek  17, 
1893.) 

Tbstambxtaht  Fowbks  —  I3ai<e  or  Rial  Estate. 

1.  A  testator  devised  the  residne  of  his  es- 
tate to  his  wife  for  life,  "In  trnst  to  hold  the 
same,  and  to  collect"  the  Income  and  profits, 
and  appl7  them  to  her  snpport,  and  that  of  tb^r 
unmarried  daaehtera,  and  aatfa<Hised  her,  as 
executrix,  to  sell  the  estate  as  she  deemed  most 
advautageooB.  She  renounced  her  executorship, 
and  an  administrator  with  the  will  annexed 
was  appointed,  who  paid  the  debts  and  legades, 
and  turned  the  reaiduarj  estate  over  to  her. 
fHiereafter,  and  as  trustee,  she  sold  the  real 
•state  at  public  auction.  Had,  that  a  deed  from 
hflor  coDVcyed  a  good  title. 

2.  Where  a  power  to  sdl  land  for  general 
purposes  of  investment  is  vested  in  an  ezecu- 
trix,  not  Ttrtute  officii,  but  in  her  individual 
capacity  as  testamentary  trustee,  the  power 
wul  not  pasB,  after  renunciation  of  the  ex* 
ecotor^p,  to  an  administrator  with  the  will 
•miexed,  but  the  sale  may  affil  be  made  by  the 
leatamentaiy  troatae. 

Appeal  from  common  pleas  clrcnlt  court 
of  Charleston  eounly;  J.  H.  Hddbon, 
Judge. 


Action  by  Isabel  Uordecal,  as  trustea 
under  the  will  of  Moses  C.  Mordecai, 
against  Charles  C.  Schlrmer,  William 
Schlrmer,  and*  Uarr^  C.  Schirmer,  copart- 
ners, trading  as  Jacob  6.  Schlrmer  ft 
Sous,  for  the  enforcement  ol  the  contract 
of  sale  of  ceitain  property  sold  by  ber  at 

fmblle  auction  tp  defendants.  From  a 
Qdgmentfor  plaintiff, defendants  appeal. 
Affirmed. 
The  following  is  a  copy  of  tbe  will : 
"In  the  name  of  God,  Amen.  I.Moses 
C.  Mordecai,  formerly  of  Charleston,  in  the 
state  ol  Sontb  Garollna,now  of  Baltimore 
dty.  In  the  state  of  Maryland,  do  make, 
publish,  and  declare  this  to  be  my  last  will 
and  testament. 

"(1)  Item.  Whereas,  a  lot  of  ground  In 
tbe  dty  ot  Columbia,  South  Carolina,  for- 
merly owned  by  my  late  mother,  por^ 
chased  partly  with  funds  advanced  by  me, 
and  partly  wltb  funds  bdongluK  to  my 
mother,  was  eonreyed  by  my  mother  to 
me  and  my  late  brother  Isaac  jD.  Mordecai, 
in  trust  for  her  unmarried  daughters  dur- 
ing their  lives,  with  remainder  to  her  sons 
survlvlngsald  daughters,  on  which  said  lot 
of  ground  I,  out  of  my  own  funds,  satisfied 
a  mortgage  of  twelvebund red  dollars,  and. 
the  house  on  said  lot  having  been  destroy- 
ed during  tbe  occupation  of  said  city  by 
the  forces  of  General  Sherman,  I  did  sdl 
said  lot  for  the  sum  of  eighteen  hundred 
dollars,  and  have  since  regularly  paid  over 
tbe  interest  on  said  sum :  Now  I  do  here- 
by relinquish  all  my  claim  agiinat  said 
trust  estate  by  reason  of  the  satisfaction 
ot  said  mortgage:  provided,  that  on  the 
death  of  our  sister  the  said  trust  estate 
shall  be  divided  one  half  thereof  to  my  chil- 
dren, tbe  other  half  to  the  children  of  my 
brother  Dnvid. 

"(2)  Item.  I  deelra  mysxecntrix  and  tbe 
trustees  herelnutter  named  to  pay  to  my 
sister  Cordelia,  quarterly  during  her  life, 
such  Bum  as  will,  with  the  Interest  on  the 
above-mentioned  sum  of  eighteen  bjndred 
dollars,  amount  to  the  yearly  sum  ot  two 
hundred  dollars.  ($200.00.) 

"(S)  Item.  I  give  and  bequeath  to  my 
granddaughter  Isabel  Tobias  two  hundred 
(f200)  dollars;  to  my  niece  Bugenla, 
daughter  of  my  brother  David,  two  hun- 
dred ($200)  dollars;  and  to  my  grandson 
and  namesake,  Moses  C.  M.  Tobias,  my 
gold  wateb. 

(4)  Itvm.  All  the  rest  and  residue  ot  my 
estate,  real,  personal,  and  mixed,  I  give, 
devise,  and  bequeath  to  my  dear  wife,  lea< 
bel  R.  Mordecai,  for  and  during  ibe  term 
of  her  natural  life,  In  trust  to  hold  the 
same,  and  to  collect  and  receive  the  Income 
and  profits  thereof,  and  tQ  apply  said  m- 
come  and  profits  to  her  own  maintenance 
and  support  and  the  support  of  onr  un- 
married daughters;  and  1  do  hereby  a  u- 
thctrlze  my  snld  wife,  whom  I  nominate 
as  executrix  of  this,  my  last  will,  all  or 
any  part  or  parts  of  my  said  estate  to  sell 
and  convey  from  time  to  time,  and  at  such 
times,  and  as  often  as,  and  upon  such 
terms  as,  she  shall  deem  most  expedient  and 
advantageous,  the  proceeds  ot  any  such 
sale  to  bp  invested  by  ber  at  her  discretion 
In  United ,  States,  state,  or  city  stocks,  or 
bonds,  or  In  ground  rents,  or  In  mort- 
gages, or  tu  unincumbered  real  estate 
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within  the  limit  of  the  city  of  BnUlmore, 
and  to  be  ta^d  by  her  snbject  tn  the  trasts 
aforesaid. 

"(5)  Item.  It  Is  my  n-UI  and  desire  that 
the  above  provlBlon  shall  be  taken  by  my 
wife  In  lieu  and  bar  of  her  rlffbt  ot  dower. 

"(6)  Item.  From  and  after  the  death  of 
my  wife,  I  glve»  derlae,  and  bequeath  all 
the  rest,  residue,  and  remainder  of  my  es- 
tate, real,  personal,  and  mixed,  to  my  son, 
J.  Randolph  Mordecal,  and  my  son-fn-law 
Jacob  J.  Cohen,  and  to  the  survivor  ot 
them,  and  to  the  heirs,  execntora,  and  ad- 
ministrators of  the  survivor.  In  trust  for 
the  following  uses  and  purposes;  that  Is 
to  say:  In  trnst  to  divide  oU  and  set 
aside  a  portion  thereof,  amonntins  In 
Talue  to  twenty-two  tboasand  ((23.000) 
dollars,  as  a  share  for  my  daughter  Hor- 
tensla;  and  to  divide  off  and  set  oslde 
anotber  portion  thereof,  araountlug  In 
value  to  twenty-two  thousand  (f2:2,O0O) 
dollars,  as  a  share  for  my  daughter  Isabel, 
and  the  remainder  to  divide  Into  tour 
equal  parts,  one  of  such  parts  as  a  share 
for  each  ot  my  three  married  danghters, 
Rosa,  wife  uf  Joseph  L.  Tobias,  Ellen,  wife 
n(  Jacob  J.  Cohen,  and  Minnie,  widow  of 
Edgar  M.  Lazarus,  and  the  remaining 
fourth  part  as  a  share  for  my  son  J.  Ran- 
dolph Mordecal;  and,  having  so  divided 
my  estate  into  six  portions,  then  In  trust 
to  hold  the  respective  portions  bo  set  aside 
as  shares  for  my  daughters  respectively, 
for  and  during  Che  terms  of  their  lives  re- 
spectively, and  to  pay  over  to  my  said 
daughters,  respectively,  the  Interest,  In- 
come, and  profits  arising  from  their  re- 
spective shares,  and  from  and  after  the 
death  of  any  one  of  my  said  danghtera  to 
convey  the  share  of  such  deceased  daugh- 
ter to  such  person  or  persons  and  in  socb 
manner  as  she  shall  by  lustniment  In  the 
nature  of  a  last  will  and  testament 
point  and  direct,  (which  Inatrumeht  she  is 
hereby  authorized  and  empowered  to 
make,)  and  thereupon  the  said  trust  shall 
as  to  such  share  cease  and  be  determined ; 
bat  In  fault  of  anyanch  appointment  by 
last  will  and  testament  by  such  deceased 
daughter,  then  In  tntst  to  apply  the  Inter- 
est, income,  and  profits  arising  from  the 
share  of  such  deceased  dnughter  to  the 
support  and  education  ot  such  child  or 
cbildien  of  such  deceased  daughter  as  may 
be  living  at  the  timeof  her  death,  until  the 
youngest  child  of  such  deceased  dauKbter 
shall  have  attained  the  age  of  twenty-one 
years,  and  then  to  distribute  the  share  of 
such  deceased  daughter  to  the  children 
of  each  deceased  daughter  absolutely,  and 
In  case  ot  the  death  of  any  one  uf  my  said 
daughters  without  having  m»de  any  such 
-appointment  by  last  will  as  aforesaid, 
and  leaving  nochild  surviving  her.orif  tihe 
shall  leave  a  child  or  children  surviving 
her,  and  no  child  ot  hers  shall  attain  the 
age  of  twenty-one  years,  then  in  trnst  to 
permit  the  husband  of  such  deceased 
daughter  to  have  and  use  the  Interest,  In- 
come, and  profits  from  the  share  of  such 
deceased  daughter  for  and  during  the 
term  ot.  bis  life;  and  from  and  after  his 
death,  or  from  and  after  the  death  ot  such 
deceased  daughter,  it  she  shall  die  without 
bavlng  made  any  appointment  by  last 
will  as  aforesaid,  and  leaving  neither  child 


nor  husband  surviving  her,  and  if  she 
shall  hare  a  child  or  children  surviving 
her,  and  no  child  ot  hers  shall  attain  the 
age  ot  twenty-one  years,  and  her  husband 
be  not  then  alive,  then  to  convey  the  share 
of  such  deceased  daughter  to  the  heirs  of 
such  deceased  daughter  absolutely;  and 
upon  the  further  trust  to  convey  and  de- 
liver the  romaiutng  one  of  tbe  six  portioos 
or  sbares  tomyson  J. Randolph Mordecai, 
absolutely,  and  clear  of  all  trusts. 

"(7)  Item.  It  Is  my  will  and  desire  that 
If  the  trustees  hereinbefore  named,  or  either 
of  th^m,  should  depart  this  life  before  tbe 
death  ot  my  wife,  or  should  decline  to  as- 
sume tbe  trusts  hereiu  set  fortb,  then  my 
children  shall  have  the  power  to  name 
other  fit  aud  proper  persona  who  may  be 
wining  to  act,  and  who  shall  take  upoa 
themselves  the  discharge  of  said  trosts, 
and  be  clothed  with  all  the  powers  herein 
given  to  the  above-named  trustees. 

"(8)  7tem.  I  hereby  give  to  my  said  trus- 
tees, and  tbe  survivor  of  them,  and  their 
successors  In  said  trusts,  full  power  and 
authority  to  make  valuation  ot  all  my 
property*  real,  personal,  and  mixed,  for 
the  purposes  of  division  ot  my  estate  as 
aforesaid;  and  tbe  valuation  so  made  by 
them  shall  be  final,  conclusive,  and  Indis- 
putable. And  I  hereby  give  to  my  said 
trustees  and  to  the  survivor  of  them,  and 
tbelr  soccessoni  In  said  trusts,  fall  power 
and  authority  to  make  sale,  ^ttaer  before 
or  after  such  division,  of  any  part  or  parts 
of  my  estate  devolving  upon  them  after 
the  death  of  my  wife,  and  the  proceeds  ot 
any  such  sale  orsales  to  reinvest,  and  such 
Investments  to  change  from  time  to  time 
and  so  often  as  to  them  shall  seem  ex- 
pedient; such  investments  to  bealwaya, 
however,  in  United  States,  state,  or  city 
stocks  or  bonds,  or  Id  ground  rents  or  real 
estate,  or  In  mortgages  on  unlnrumbered 
real  estate  Id  tbe  city  ol  Baltimore,  (ex- 
cept that,  in  the  event  of  the  sale  ul  any 
part  of  the  shares  of  my  estate  to  be  held 
Id  trust  as  aforesaid  for  my  daughter  Ruish, 
i-eiuvestment  maybe  made  of  the  proceeds 
Id  the  state  of  South  Carolina,  at  tbe  dis- 
cretion of  my  said  trustees,)  aud  to  re- 
main subject  to  the  trusts  hereinbefore 
mentioned. 

"  (9)  Item.  I  direct  my  said  trustees  and 
tbe  survivor  of  them,  aud  tbelr  successors 
in  said  trusts,  to  take  into  account  as  be- 
longing to  my  said  estate,  and  to  charge 
ugainst  my  daughter  Rosa's  share,  tbe 
sum  of  Qve  thousand  dollars,  at  which 
amount  I  value  a  house  and  lot  on  Solll- 
van's  .Island,  formerly  owned  by  me,  and 
given  to  my  daughter  Rosa;  aud  I  a1t*o 
direct  them  to  take  into  account  as  be- 
longing to  my  estate,  and  to  charge 
against  my  son's  share,  ten  thousand  six 
hundred  ($10,600)  dollars,  being  the  amount 
without  interest  of  sundry  overdue  prom- 
issory notes  or  due  bills  ol  my  son  J.  Ran- 
dolph Mordecal,  held  by  nie,  and  also  the 
sum  ot  six  thousand  (96,000)  dtillars  for 
which  I  bold  his  note,  secured  by  mort- 
gage, sbonld  the  same  not  he  paid  at  my 
decease;  and  I  further  direct  them  to 
charge  against  the  shares  ol  my  children, 
respectively,  any  amounts  advanced  by 
me  to  my  children  after  tbe  date  of  this, 
my  last  will. 
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"(10)  Item.  I  hereby  release  my  brotber 
David  Moruecal  from  the  payment  of  and 
from  all  obliKatlona  of  hla  promlBSory 
Qotes  taken  up  and  held  by  me,  and 
amounting  to  thfrty-oue  hundred  dollars, 
and  I  release  all  claims  against  my  said 
brother  and  hta  wife,  Hetty  Murdecal,  on 
a  certain  other  promissory  Dote  for  seven 
hundred  and  fifty  dollars.uow  held  by  me. 

"(11)  Item.  Also,  I  hereby  direct  myex- 
ecntrlx  and  iny  aforesaid  trustees  to  re- 
lease all  Indebtedness  of  my  son-in-law 
Joseph  B.  Tobias  to  me,  provided  he  shall 
cause  to  be  actually  transfemd  to  me  or 
my  estate,  on  the  books  ol  the  First  Na- 
tional Bank  ot  Charleston,  South  Caro- 
lina, twelve  and  one  half  shares  of  the 
capital  stock  ot  said  bank,  now  standing 
Id  his  name,  the  certificate  whereof  he  has 
Indorsed  and  delivered  to  me.  The  actual 
transfer  of  this  stock  to  my  name  Is  a 
trust  whlcb  the  said  Josejjh  L.  Tobias  Is 
pledged  to  perform.  Should  be  lafl  tu 
transfer  It,  then  the  value  of  said  twelve 
anil  one  half  shares  of  stock  Is  to  be 
charged  against  tbe  shares  of  my  daugh- 
ter Rosa  in  the  division  of  my  estate. 

"In  testimony  whereof,  I  hereto  set  my 
bond  and  seal  this  sixteenth  day  of  Aprils 
eighteen  hundred  eigbty  five.* 

[Signed]    "  M.  C.  Mobdec&i.   [Seal.]  " 

JobnF,  Fleken,  for  appellants.  Aaber 
I>.  Vobettt  for  resiiondent. 

McGowAN,  J.  This  was  a  case  agreed 
upon  In  a  controversy  snbmitted  wlrhout 
action.  Isabel  Mordecai,  as  trustee  under 
tbe  will  of  Moses  C.  Mordecai,  tbe  plain- 
tiff, brings  her  action  for  smclflc  pefform- 
auce  against  Charles  C.  Rcbirmer,and  oth- 
ers, the  defendants,  for  tbe  enforcement  of 
the  contract  ot  sale  of  certain  property 
on  East  Bay  street,  Charleston,  (described 
In  tbe  record,)  sold  by  ber  at  pnblic  auc- 
tion. In  1S91,  to  the  defendants,  for  96,- 
400,  upon  the  terms  hereinafter  Htated. 
Tbe  defendants  resist  tbe  claim  on  tbe 
groiind  that  the  title  tn  said  real  estate 
tendered  by  the  plaintiff  as  trustee  as 
aforesaid  Is  not  good  and  marketable,  for 
tbe  reason  that  tbe  said  plolntift,as  socfa 
trustee,  did  not  have,  and  does  not  now 
have,  any  power  to  makn  said  Sale  and 
conveyance.  Tbe  following  are  the  facts 
upon  which  the  controversy  depends: 
"On  December  10,  1891,  tbe  defendants 
above  named  pnrchaseil  at  pnblic anctlon, 
InthedtyOf  Charleston,  from  the  plain- 
tiff above  named,  for  the  price  of  ¥6,400, 
on  the  terms  above  set  out  all  that  lot  of 
land,  with  the  tbreenatory  brick  building 
thereon,  on  the  southeast  corner  of  East 
Bay  street,  etc.,  fully  described  In  the 
agreed  statement.  That  the  terms  of  said 
aale  were  as  follows:  The  purchase  mon- 
ey to  be  paid  all  cash,  or  one  third  cash 
and  tbe  balance  In  one  and  two  years, 
secured  by  bond  of  the  purchasers,  bear- 
lug  Interest,  payable  half  yearly,  from  the 
day  of  sale,  and  a  mortgage  of  the  prem- 
ises; the  buildlcg  to  be  insured,  etc. 
That  Moses  C.  Mordecai  departed  this  life 
nn  or  about  December  13, 1888,  leaving  In 
force  his  last  will  and  testament,  a  copy 
whereof  Is  herewith  filed,  admitted  to  pro- 
bate In  the  city  of  Baltimore,  Md.,aud  aft- 
erwards In  Charleston,  8.  C.   That  the 


plalntlir,  who  was  named  as  executrix, 
filed  her  renunciation  of  executorship,  as 
well  in  the  state  of  Maryland  as  In  the 
state  of  South  Carolina.  That  Anlier  D. 
Cohen  qualified  In  this  state  as  adminis- 
trator cnm  testAweato  aauexo,  but  has 
since  been  discharged,  turning  over  and 
accoontlng  to  J.  Bandolpb  Mordecai  and 
Jacob  J.  Cohen,  to  whom  letters  of  ad- 
ministration with  the  will  annexed  were 
granted  in  Baltimore.  Md.,  the  domicile 
of  the  said  M.  C.  Morderal.  That  the 
debts  and  legacies  have  all  b^eu  paid,  and 
the  residuary  estate  turned  over  to  Isabel 
Mordecai.  That  tbe  said  Isabel  Mordecai, 
plaintiff,  contends,  pursuant  to  tbe  power 
vested  in  her  as  a  trustee  under  the  said 
will,  she  tbe  plaintiff  offered  for  sale  at 
public  outcry  and  sold  the  said  premises 
for  the  price  above  named,  upon  the  terms 
aforesaid,  unto  the  defendants  herein,  and 
a  memorandum  In  writing  ot  aafd  sale 
was  made  by  tbe  auctioneers  at  the  time 
of  said  sale,  etc.  That  on  May  17, 1892, 
the  plaintiff,  as  trustee  aforesaid,  tendered  ■ 
to  tbe  defendants  a  conveyance  in  fee  ol 
said  premises,  duly  executed,  requiring  on 
the  part  of  said  dpfendants  a  cumpUanee 
with  the  terms  of  sale.  That  the  said  de- 
fendants refused  to  comply  with  the  terms 
ot  said  sale,  and  declined  to  accept  the 
title  tendpi-ed,  bn  tbe  grooud  thatno  pow- 
er of  sale  was  vested  In  the  plaintiff  as 
trustee  nnder  the  said  will,  and  thdt  for 
this  reason  the  title  tendered  as  aforesaid 
Is  not  such  a  marketable  title  as  they  are 
bound  to  accept,  although  In  all  other  re- 
spects formal  aiid  sufficient.  The  ques- 
tions submitted  to  tbe  court  upon  this 
case  are  as  follows:  (1)  Was  the  plain- 
tiff, as  trustee  aforesaid,  vested  undersald 
will  with  the  power  to  sell  at  public  out- 
cry and  convey  the  said  premises?  (2) 
Was  the  title  to  the  said  premises,  which 
was  tendered  by  the  said  plaintiff  to  tbe 
said  defendants,  as  aforesaid,  a  sood  and 
marketable  title,  and  such  a  title  as  the 
said  defendants  are  bonnd  to  accept? 
II  these  questions  are  answered  In  the  af- 
firmative, then  the  court  Is  to  decree  a 
specific  performance  of  the  said  contract 
of  sale,  modified  to  this  extent:  that  the 
purcliase  money  Is  to  be  paid  with  Inter- 
est from  tbe  let  day  of  March,  1892.  If 
those  questiuns  are  answered  in  the  neg- 
ative, then  the  defendants  are  to  be  re- 
leased from  tbe  saldcoutractofsale.  Ash- 
er  D.  Coben.  Flalntitf's  Attorney.  John 
F.  Ficken,  Dpfendants'  Attorney."  The 
cause  was  heard  by  his  honor,  Judge 
HiiDBON,  who  held  "  that  the  court,  being 
satisfied  that  the  power  of  sale  given  to 
hts  wife,  plaintiff  herein,  by  thetestittor* 
M.  C.  Mordecai.  in  the  fourth  paragraph 
of  his  will,  was  not  attached  to  her  office 
as  cxecntrlx,  but  conferred  upon  her  as 
trustee  of  the  rt^siduary  estate,  for  Its  aale 
and  Investment,  as  she,  the  said  trustee, 
might,  from  time  tn  time,deera  wise.  The 
first  question  submitted  to  tbe  court  is 
answered  in  tbe  affirmative.  Tbe  second 
question  submitted  to  the  court  Is  an- 
swered in  the  affirmative;  andltlsordered 
hnd  adjudged  that  the  defendcuits  do 
perform  their  contract  ot  purchase,  as  set 
out  In  the  case  snbmitted,  modified  to 
this  extent  only:  that  interest  is  to  run 
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from  Mareb  1, 1898.  and  not  from  tbe  daj 
of  lalfl,  **  ete.  From  this  decree  for  apeeioo 
pertormanee,  the  defendants  appeal  upon 
tbe  following  groands:  "First.  Becanse 
tbe  presiding  ]ad«e  erred  in  holding  that 
tbe  plalntlir,  as  trostee  under  the  will  of 
Moses  0.  Murdeca),  was  rested  with  pow- 
er  to  sell  at  public  oatcry  and  convey 
tbe  said  premises.  Seeoad.  Because  the 
presiding  Judge  erred  In  holding  that  the 
title  tendered  by  tbe  said  defendants  was 
a  good  and  marketable  one,  and  snob  as 
the  aald  defendants  ere  bound  to  accept," 
etc. 

It  seems  that  there  Is  no  Inherent  detect 
In  the  title  to  this  property,  tbe  only  ques- 
tion being  as'  to  who  has  the  rigbc  to  sell 
and  convey  It.  The  property  Is  a  part  of 
tbe  residuary  Mtate  given  to  the  plaintiff 
for  lite,  as  toliows:  *^In  trnst  to  bold  the 
same,  and  to  collect  and  receive  the  in- 
come and  proOts  thereof,  and  to  apply 
said  income  and  profits  to  lier  own  main- 
tenance and  support  and  the  support  of 
ourunmarried  daughters;  and  Ido hereby 
authoriie  my  said  wife,  whom  I  nombiate 
as  executrix  of  this,  my  last  will,  all  or 
any  part  or  parts  ot  my  lald  estate  to  sell 
and  convey  from  time  to  time,  and  at  sucb 
times,  and  as  often  as,  and  upon  such 
terms  as,  she  shall  deem  most  expedient 
and  advantageous,  the  proceeds  of  any 
BQcb  Sfile  to  be  invested  by  her  at  her  dis- 
cretion In  stocks,  etc..  and  to  be  held  by 
ber  subject  to  the  trusts  aforesaid."  ete. 
8ee  tbe  fourth  elaase  ot  the  will,  a  full 
copy  of  whlcb  is  printed  in  the  record. 
The  plaintiff,  Mrs.  Mordecal,  was  the  sole 
executrix;  hut  the  debts  and  legacies 
were  all  paid,  and  the  residnary  estate 
tamed  over  to  her  as  devisee.  Then  she 
filed  ber  renunciation  of  the  executorship, 
and,  as  trustee,  sold  this  property,  and 
tendered  her  tltld,  made  as  trustee.  Asber 
D.  Cohen,  Esq.,  qnallfled  in  this  state  as 
administrator  cum  te:it&mento  aani^xo, 
but  has  btfvn  discharged.  If  the  plalntm, 
Mrs.  Mordecai,  cannot,  as  trustee,  make 
good  titles,  who  can  do  It?  The  prop- 
erty was  given  to  her  for  life,  in  trust, 
with  a  power  to  sell  and  convey  any  part 
of  It.  So  tar  is  conceded,  but  the  conten- 
tion is  that  the  power  was  not  given  to 
ber  as  trustee,  liut  as  executrix,  in  which 
character  alone  can  she  make  title.  There 

no  doubt  that  tbe  same  peraoii  maybe 
appointed  in  the  snme  will  both  executor 
and  trustee  tor  purpoees  Indicated.  "The 
offices  of  executor  and  testamentary  trus- 
tee urn  distinct.  When  the  same  persons 
are  appointed  to  both,  a  revocation  of 
their  appointment  as  executors  is  not  nec- 
essarily a  pevocatinn  of  tlietr  appointment 
as  trustees.  Oixp  appointed  executrix  anil 
trustee  may  qualify  as  executrix  and  re- 
fuse to  act  as  trustee,  and  rice  rena. 
Where  the  same  person  Is  both  executo'r 
and  trustee,  the  question  often  arises 
wbetberbe  holds  In  the  one  character  or 
In  tbe  other.  The  cases  upon  the  subject 
are  numerous,  which  will  be  fouQit  in  the 
notes,  page  236  u(  volume  7,  Amer.  &  Eng. 
Enc.  Law.  But  It  seems  to  us  only  neces- 
sary to  keep  clearly  in  mind  the  principle 
which  must  determine  the  question.  The 
executor  holds  theproperty  In  aotn  dmlt, 
«s  a  qaast  trastee,  for  the  well-known 


pnrposAB  ot  administration,  vis.  tbe  collec- 
tion of  tbe  estate,  and  tbe  payment  of 
debts  and  legacies,  etc.  If  this  Is  done, 
and  tbe  sale  Is  a  matter  by  Itself,  and  ia 
not  needed  for  the  purposes  of  adminis- 
tration, the  power  Is  not  execotlonal,  and 
It  Is  not  necessarily  conferred  upon  the 
office  of  executor,  so  as  to  enable  the  party 
fliling  that  office  to  discharge  properly  its 
fuuctiona  and  duties.  Tbe  better  opinion 
seems  to  be  tbat  a  power  annexed  tu  tbe 
office  of  executor  dies  with  It;  bat.  It  the 
power  is  vested  In  the  executor,  not  Wr>> 
tuee  oiScff.  but  In  bis  ludivldnal  capacity 
as  testamentary  trustee,  It  may  be  exe- 
cuted after  renunciation.  It  would  seem 
that  the  authorities  authorise  this  cou- 
claalon:  that  a  power  to  sell  land,  given 
to  one  who  Is  both  executor  and  trustee, 
for  the  payment  of  debts  ordlstrlbntlon.  Is 
to  be  deemed  as  annexed  to  theoffiee  of  exe- 
cutor and  will  pass  to  the  administrator 
with  the  win  annexed,  bat  not  a  power  to 
sell  for  general  purposes  of  Investment. 
Id  carefully  considering  the  will  as  a 
whole,  we  think  It  properly  falls  within 
the  class  of  sales  for  general  pniposes  of 
Investment,  and  therefore  we  concur  with 
the  circuit  Judge.  The  Judgmeat  of  this 
court  Is  that  tbe  Judgment  ottha  drenlt 
court  be  alflimed. 

UOlTBB,  0.  J.,  and  Pops.  J.,  eonear. 


8TATB  V.  BZAD. 


(tt  8.  C.  SS) 


(Suprema  Chnut  of  South  Carolina.  FHk  8» 
IMS.) 

Crikikil  Law— Bvidexob— Nbw  Triai.— Rxvtxw 

ON  AFFBAI.— OUECTIONS  KOT  MaDB  BBLOW. 

1.  Tbe  contents  of  a  letter  written  t^*  a 
prlsooer  while  in  JaU  awidtfng  trial,  which  wu 
de«troyed  after  having  been  reed,  may  be  whvwu 
Id  evidence  sgalnst  the  writer  hj  tbe  perwMi 

who  read  it. 

2.  The  supreme  court  cannot  interfere  with 
the  diBcretion  of  the  circuit  judge  in  refn^ng 
a  motion  for  a  new  trial  made  on  the  ground 
of  inguffidency  of  evidence  to  suppcwt  the  ver- 
dict. 

S.  Where  counad  allows  die  rqles  of  law 
aa  to  the  introdnotion  of  testimoDy  to  be  vioia»- 
ed  at  the  trial,  withojt  objection,  he  has  no 
remedy  therefor  on  appeal. 

Appeal  from  general  sessions  circuit 
court  of  Greenville  county;  L.  B.  Frajbbb. 
Judge. 

Oeorgn  C.  Heed  was  convicted  of  crtme, 
and  appeals.  Affirmed. 

Geo.  \V.  DiUard  and  C.  J.  Bnot,  for  ap- 
pellant. Mr.  Aasel,  for  the  State, 

PoFR,  J.  It  is  allefi^d  here  that  the  trial 
judge  erred  In  the  trial  of  this  case  in  tbe 
following  particulars:  FtrsU  By  admit- 
ting the  declarations  ot  one  W.  F.  Barter, 
who  was  not  present  at  the  trial.  5ee- 
onO.  By  denying  counsel  for  the  accnsel 
the  right  to  fully  cross-examine  one  ot  the 
witnesses  for  tbe  prusucutlon.  TbltO. 
By  allowing  tbe  contents  of  a  letter,  writ- 
ten by  the  prisoner,  and  which  had  lieen 
destroyed  after  belug  read,  to  be  given  la 
evidence.  f^arUt.  By  refusing  tbe  pna- 
oner  a  new  trial  (a)  because  evidence  was 
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Botsuffldent  to  sopport  tbe  verdict;  (b) 
because*  after  the  prisoner  closert  the  evi- 
dence in  hlB  behalf,  certain  wltnesBeB  were 
examlnecl  by  tho  state,  whotie  testimony 
was  not  In  reply,  but  was  as  new  matter. 

1.  The  "case"  here  falls  to  snstaln  this 
ffroand  utappeaL  Dnqneetionably "hear* 
iay  teallmony**  Bhoald  be  generally  ex- 
cluded. In  tbe  easeat  bar^taoweT'er,  tbe 
declarations  <rf  the  absent  witness,  W.  F. 
Barter,  which  were  admitted,  were  made 
in  the  presence  of  the  accnsed,  and  hence 
it  was  competent  for  tbe  state  to  gltB 
them  In  evidence. 

S.  We  have  carelnlly  examined  tbe  case 
tu  ascertain  If  the  circuit  Judge  interfered 
witb  tbe  rights  of  prisoner's  connsel  on 
tbe  cross-examination  of  the  state's  wit- 
nees  Daniel  Henderson,  bot  failed  to  find 
anywhere  a  cortallment  of  tbe  legitimate 
exercise  of  counsel's  privileges.  It  must 
always  be  borne  In  mind  that  tbe  delicate 
duty  of  determining  when  counsel  has 
reached  tbe  limit  to  the  right  of  cross- 
examination  ofa  wltnesB-radst  beconfided 
to  tbe  circuit  lodge.  If  the  case  showed 
any  disregard  of  the  rights  of  connsel  In 
this  or  any  other  matter,  thlscourt  woold 
not  hesitate  to  protect  counsel,  bot  we 
must  be  equally  frank  In  saying  that  In 
this  Instance  tbe  circuit  Judge  did  not 
trench  upon  counsel's  rights  In  any  partic- 
ular complained  of. 

8.  It  seems  that  tbe  prisoner,  while  In 

!all,  wrote  a  letter,  and,  after  sealing  It  op 
n  an  envelope,  addressed  the  same  to 
Nancy  Love,  and  placed  such  letter  In 
tbe  bands  of  one  Mary  Praylor,  with  dU 
rectioDH  to  deliver  the  flame  to  Nuncy 
Love.  The  witness  Mary  Praylor  testified 
that  she  placed  tbitt  letter  In  the  bands  of 
Kancy  LoTe,  who  opened  It,  and  then  re- 
quested the  witness  to  read  it;  that,  as 
soon  as  ths  letter  was  read,  Nancy  Love 
placed  it  In  the  fire,  and  it  was  burned 
op.  Coonsel  for  prisoner  objected  to  this 
witness  stating  the  contents  ot  this  letter. 
Objection  was  overruled,  and  the  witness 
stated  the  contents.    We  see  nuerrorhere. 

4.  Lastly,  we  will  consider  the  groonds 
for  a  new  trial,  (a)  We  have,  time  and 
time  again,  repeated  tbe  decision  that  this 
court  cannot  interiere  with  the  dlscretloD 
of  the  circuit  Judge  when  he  passes  upon 
motions  for  a  new  trial  so  far  as  the  sufB- 
elency  or  Inaufficiency  uf  evidence  is  con- 
cerned. The  responsibility  in  such  In- 
stances is  ttaatof  theclrcuit  Judge.  We  are 
denied  tbe  power  by  law  to  interfere  with 
his  decision  otsncb  questions.  (6)  Weare 
unable  to  sustalD  the  view  of  appellant 
that  the  circuit  Jud^e should  have  granted 
a  new  trial  on  the  ground  here  involved. 
The  case  shows  that  all  the  testimony 
DOW  complained  ot  was  taken  withuut  the 
slightest  objection  of  prisoner's  counsel. 
It  18  the  business  of  counsel  to  speak  at 
the  trial  If  objectionable  testimony  Is 
offered.  If  they  allow  the  rules  of  law,  so 
far  as  tbe  introduction  of  testimony  Is 
concerned,  to  be  violated  in  the  circuit 
eourt,  they  cannot  receive  relief  in  this 
tribunal;  bot,  for  tbe  comfort  of  tliecoun- 
sel  In  this  case,  we  will  say  that  in  the 
main,  if  not  entirely,  tbe  testimony  to 
which  they  now  except  was  strictly  in  re- 
ply. 


It  Is  tbe  Judgment  of  this  court  that  tbo 
Judgment  of  tbe  circuit  court  be  affirmed. 

MclTBB,  C.  J.,  and  MoQowan,  J.,  concur. 


(tS  8.  a  2S1) 

STATB  v.  NHBSB. 
<Bnpreme  Ooort  of  Son^  Carolina.  Feb.  8; 
1S830 

8alb8  op  Bittbsb^Intoxicatitto  Liquobs. 
Gen.  St  I  1733.  prohibiting  Uie  sale  Ot 
wines,  bitters,  or  other  beverages,  of  ix^ilch  tsar- 
itnous  liquors  form  an  ingredient,  except  in  the 
Incorporated  limits  of  cities,  towns,  and  villages, 
as  provided  for  intoxicating  Uqnors,  includes 
the  sale  of  bitters,  of  which  spirituous  Uqdors 
form  the  principal  part,  although  sold  the 
bottle,  outside  the  lunits  of  Incorporated  cities, 
towns,  and  villages. 

Appeal  from  general  sessions  circuit 
court  of  I«xington  county;  Jahbs  Al- 
DBicB,  Judge. 

Nathan  J.  Neese  was  convicted  of  selling 
bitters,  ot  wblch  spirituous  liquor  formed 
the  principal  part,  without  hiiTlng  ob- 
tained a  license  under  the  statute,  and  ap- 
peals.  Appeal  dismissed. 

C.  M.  Sdrcf.forappeUant.  P.  ff.A'etooa, 
for  the  State. 

PoFB.  J.  The  appellant  here  qurattous 
tbe  legality  of  bis  conviction  on  tbecharge 
of  selluiK  what  is  known  as  "  bitters, "  in 
which  splritodns  llqoors  formed  the  prin- 
cipal Ingredient,  when  the  sale  was  made 
outside  of  Incorporated  cities,  towns,  and 
villaves  of  this  state,  and  was  eo  sold  by 
the  bottle.  Tbe  statote  of  this  state,  be- 
ing section  1733  of  our  General  Statutes, 
provides:  "Hereafter  tbe  sale  of  all  wines, 
fruits  prepared  witb  spirituous  liquors, 
bitters,  or  other  beverages,  of  which  spir- 
ituous liquors  form  an  Ingredient,  la  here- 
by prohibited,  within  the  limits  of  this 
state,  except  in  tbe  Incorporated  limits  of 
eities.  towns,  and  villages,  when  they 
shall  only  be  sold  under  the  same  terms 
as  Intoxicating  liquors,  as  provided  for  In 
the  preceding  section."  Thl^  statute  is 
directly  referable  to  the  police  power  of 
the  state.  Its  Intention  Is  plain,  and  its 
terms  are  dcflolte.  The  elrcult  Judge,  at 
tbe  trial  below,  charged  tbe  Jury  that  the 
sale  of  blttera  In  wblch  spirituous  liquors 
formed  the  principal  ingredient,  although 
sold  by  the  bottle,  outside  tbe  limits  of 
Incorporated  cities,  towns,  or  villages  in 
this  state,  was  forbidden  by  this  statute. 
We  discover  no  error  In  this  charge.  It  Is 
therefore  ordered  that  the  appefU  be  dls- 
mlsHfld,  and  that  the  cause  be  remanded 
to  the  circuit  court  for  such  proceedings 
ns  may  be  necessary  to  enforce  tbe  convic- 
tion beretofore  rendered. 

MoIvBS,  C  J.,  and  McGowam,  J.,eoncar. 


(38  8.  c.  my 

GENTRY  y.  KICH5IOND  &  D.  B.  00. 

(SrpreoM  Oomt  <rf  South  Candfaia.  Feb.  15, 

189:i.) 

CONSTKDCTIOK    OF    K&IU(OiLU  — FlOODINO  AdJA- 
CBHT  XUNDS— DA.MAOBS — BVIDEKCB. 

3.  In  an  actlcw  against  &  railroad  company 
for  damages  from  a  defective  culvert,  wuioh 
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cansed  olalntUTB  land  to  be  flooded,  tt  was  com- 
petent tor  defendant  ia  deterniiiunff  the  com- 
parative value  of  the  land  before  and  aft^*  the 
injury,  to  show  by  plaintifl  what  he  received  tox 
adjacent  lands  Bold  after  the  flooding. 

2.  For  the  same  purpOBe,  testimonr  of  a 
trltnet«,  though  baaed  on  a  ai^rficial  examina- 
tioQ  of  the  land,  made  some  tinw  after  the  In- 
jury waa  done,  was  competent 

8.  Where  there  was  no  aHegatlon  b  tiie 
complaint  of  any  damages  austained  by  Iobb  of 
eropa,  and  the  only  allegation  was  that  the 
land  itself  was  injured,  plaintifrs  measure  ol 
daOiages  was  the  difference  in  the  ralue  of  the 
lard  before  and  aftt-r  the  floodiDi;.  Hammoiid 
T.  Railroad  Co.,  15  S.  0.  10,  and  Devereux  v. 
Ootton-Press  Co.,  17  8.  C.  68,  distinguished, 

4.  '\^^ere  plfdntifTs  land  lay  on  both  ddee 
of  defendant's  embankment  and  culvert,  and  the 
complaint  claimed  damages  both  for  the  back- 
ing of  the  water  on  plaintiff's  land  on  the  upper 
side,  and  for  subsequent  flooding  on  the  lower 
side,  caused  by  the  embankment  breaking,  It 
was  error  to  instruct  the  jury  that  they  i\eed 
not  go  back  of  the  time  when  the  embankment 
broke,  in  estimating  plaintiff's  damages. 

Appeal  from  commuD  pleas  clrcnlt  court 
of  Spartanburg  county;. J.  H.  Hudson, 
Judge. 

Action  by  L.  Milas  Oentry  agalDst  tbe 
Btctamond  &  Danville  Railroad  Gonipaoy. 
From  a  Judgment  entered  on  a  VOTdlct, 
plaintiff  appeals.  Reversed. 

NIeboUsJt  Moon  and  Bomurdt  Simpson, 
tor  appellant.  DaneaD  &  LanderSt  for  re- 
spondent. 

McJteb,  C.  J.  This  action  was  com- 
menced In  Pebrnary,  1890,  tor  the  purpose 
of  recovering  damages  alleged  to  bave 
been  done  to  plalntlB's  property  by  the 
defendant  company.  In  the  complaint 
three  causes  of  action  are  stated:  (1) 
Because  the  defendant  so  negligently  con- 
structed a  culvert  under  an  embankment 
where  tbe  rallruad  runs  through  plaintiff's 
land  as  that  tbe  wa.ter  on  tbe  north  side 
of  the  ruad  was  backed  up  on  plaintiff's 
land,  BO  as  to  render  the  same  almost 
worthless;  and,  further,  that,  owing  to 
the  Improper  and  Insufflclent  construction 
of  Bald  culvert,  the  pltilntlK's  land  on  the 
south  side  of  the  railroad  has  been  so 
washed  and  covered  with  sand  as  to 
greatly  Impair  the  value  of  said  laud;  (2) 
because  plalntlR'sland  has  beenlnjared  by 
fires  originating  from  sparks  escaping 
from  defendant's  locomotlveH.  or  from 
other  sources  for  which  defendant  com- 
pany Is  liable;  (3)  for  removing  a  fence 
which  plaintiff  had  built  tor  the  purpose 
of  inclosing  bis  pasture  land,  whereby  he 
could  not  keep  bis  cattle  confined  therein. 
It  seems  from  the  evidence  that  tbe  em- 
bankment and  culvert  were  originally  con- 
structed In  the  year  1881,  and  that  In  May, 
1886,  during  a  freshet  in  tbe  stream  over 
which  the  road  crossed  on  suld  embank- 
ment, the  culvert  was  washed  out,  and 
the  plaintiff's  land  on  the  south  side  of 
.the  railroad  was  washed  and  covered 
wltb  S8nd,<— to  what  extent  was  one  of 
the  questions  of  fact  In  tbe  case.  From 
the  fndgment  rendered  In  the  cause,  the 
plain titt  appeals,  upon  the  following 
grounds,  alleging  error  as  follows:  "(1) 
In  requiring  the  plalntltT  tu  testify  what 
he  received  for  other  lands  near  the  lands 
damaged,  sold  by  Mm  long  after  tbe 
freshet  In  1886,  and  in  holding  such  evi- 


dence competent;  (3)  In  allowing  the  wit- 
ness J.  H.  Montgomery,  who  had  never 
examined  tbe  land  until  the  trtal.  and  did 
not  go  over  it  then,  to  testify  that  be  only 
saw  one  fourth  of  an  acre  that  had  been 
damaged  by  tbe  freshet;  (3)  In  holding 
there  was  no  evidence  to  sustain  the 
plaintiff's  third  cause  of  action,  and  In 
granting  a  nonsuit  as  to  the  same;  (4)  Id 
holding  and  charging  the  Jary  that.  In 
estimating  the  damage  to  plaintiff,  tbey 
could  not  take  Into  any  consideration  tbe 
loss  of  any  crops  from  the  land,  hut  that 
the  only  measure  of  damages  would  be 
the  difference  between  the  value  of  the 
land  Immediately  before  and  after  tbe 
freshet;  (5)  in  Instructing  the  Jury  that, 
in  estimating  the  damages,  they  coald 
only  go  back  to  1K86,— time  tbe  embank- 
ment broke,— thus  cutting  them  off 
any  opportunity  of  giving  damages  for 
injury  done  to  the  land  above  the  em- 
bankment before  it  broke;  (6)  in  retuslDg 
the  motion  for  a  new  trial. 

Passing  by,  (or  the  present,  the  third 
and  sixth  grounds  of  appeal.  It  will  be  ob- 
served that  tbe  others  raise  three  general 
questions:  (1)  Whether  there  was  error 
In  tbe  rulings  as  to  (he  admissibility  of 
the  testimony  of  the  plaintiff  and  Mont- 
gomery ;  (2)  whether  there  was  error  in 
regard  to  the  measure  of  damages;  (3) 
whether  the  circuit  Judge  erred  In  reatrict- 
Ing  plaintiff's  right  to  recover  to  sncbdam- 
ageaonly  as  wereaustalned  after  the  em- 
bankment was  broken.  In  May,  1886. 

As  to  the  flrdt  question,  we  do  not  think 
that  there  was  any  error  of  law  either  Id 
receiving  the  testimony  of  the  plalntiB 
above  referred  to, or  that  of  Montgomery. 
While  It  was  very  true  that  such  testi- 
mony was  not  calculated  to,  throw  much 
light  upon  the  material  Inquiry  In  tbe 
ease,  and  might  have  been  entitled  to  bat 
little  weight,  yet  it  certainly  was  compe- 
tent, and  It  was  for  the  Jury  alone  to  con- 
sider whether  It  was  of  any  value  at  all, 
and,  It  so,  what  weight  should  be  attarhed 
to  It.  The  material  Inquiry  being  how 
much  the  land  was  damaged,  its  compar- 
ative value  before  and  after  the  disaster 
occurred  to  which  tba  injury  was  attrib- 
utable afforded  a  good  test;  and,  to  de- 
tet-mlne  thin.  It  was  clearly  admissible  tn 
Bho'.7  what  adjacent  lands  had  actually 
sold  for,  as  that  would  afford  some, 
though  perhaps  very  little,  evidence,  ov- 
iug  to  the  rise  in  the  price  of  lands  and 

{>erbaps  other  causes,  of  the  value  of  tbe 
and  in  question  both  before  and  after  tbe 
freshet.  So,  too,  the  testimony  of  Uoot- 
gomery,  though  based  upon  a  soperBcIal 
examination  of  the  land  made  anme  time 
after  the  Injury  had  been  done,  and  there- 
fore not  entitled,  perhaps,  to  much  weight, 
was  at  least  competent;  and  that  is  all 
we  have  to  consider. 

The  second  question  Is  really  tbe  most 
material  question  In  tbe  case.  In  consid- 
ering this  question  we  must  bear  In  mind 
that  there  Is  no  allegation  In  tbe  com- 
plaint that  any  cropn  growing  opna  tbe 
land  were  either  Injured  or  destroyed  by 
the  backing  of  the  water  on  tbe  land  oa 
tbe  north  side  of  the  railroad  prior  tu  tbe 
washing  out  of  the  culvert,  or  npon  1b« 
land  on  tbe  south  side  of  tbe  railroad  wbn 
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the  fr.Bbet  occurred,  bat  tbe  only  all^a- 
tlon  is  that  the  land  Itself  was  iojared  by 
buth  of  tbeaa  caaees;  so  tbat  tbe  ouly 
quliy  waa  bow  mucb  tbe  land  was  injured 
hy  either  or  both  of  these  causes.  The 
true  test  of  this  would  be.tbe  differeDce  la 
tbe  ralne  of  the  laud  before  and  after  tbe 
Injury  was  sustained;  and  that,  as  we 
Qnderstand  It,  was  the  measure  by  wblcb 
thejnry  were  iDstrucced  to  determine  tbe 
amount  of  the  damaiees.  WbHe  It  may  be 
true  tbat  one  of  the  elements  entering  Into 
an  estimate  of  thev^lueof  land  used  for 
agricultural  purposes  would  be  tbe  cropn 
wblcb  It  would  be  sasceptible  uf  yieldtnt;, 
(and  testimony  as  to  tbe  crops  was  re- 
ceived tor  this  purpose.)  yet  it  by  no 
means  follows  tbat.  In  a  case  like  this,  the 
▼aloe  of  the  crops  which  might  have  been 
made  upon  the  land  but  tor  tbe  Injury 
done  to  it  could  be  considered  In  estimate 
lug  the  amount  of  damages;  for,  besides 
the  tact  tbat  there  Is  no  alleKatlon  In  tbe 
complaint  of  any  dam»ge  ftustalned  by 
loBSof  crops, either  present  or  prospective, 
it  seems  to  us  that  damages  resulting 
from  a  loss  of  or  Injury  to  crops  which 
might  have  been  made  are  altogether 
too  remote  and  specula tlve,  depending  up- 
on too  many  uncertain  contingencies,  to 
be  allowed  in  a  case  Ittce  this.  See  Living- 
ston V.  Exam,  19  S.  C.  223:  Sltton  v.  Mac- 
donald,  25  S.  C.  68;  City  of  Chicago  v. 
Huenerbetn,85  III.  594.  In  5  Amer.  &  Eng. 
Enc.  Law.  86,  tbn  rule  Is  stated  In  these 
words:  "Inactlonsfor  Injury  toreal  prop- 
erty, where  the  Injury  Is  dons  to  the  real- 
ty Itself,  tbe  measure  of  damages  Is  the 
difference  in  tbe  value  of  tbe  land  before 
and  after  tbe  trespass,  or,  In  some  cases, 
the  amount  necessary  to  restore  the  prop- 
erty to  tbe  condition  In  which  it  was  be- 
fore the  treftpass  was  committed."  The 
casoa  of  Hammond  t.  Ballroad  Co.,  16  B. 
G.  10,  and  Devereux  t.  Cotton-Press  Co.,  17 
S.  G.  66,  cited  by  appellant's  counsel,  we 
do  not  thinb  In  point.  In  tbe  former  case 
tbe  only  point  made  by  tbe  appeal,  so  tor 
as  the  question  ol  damages  wasconcerned, 
was  whether  the  circuit  Judge  erred  In  In- 
structing tbe  Jury  that  they  could  Und 
damaged  done  by  the  original  company 
from  whom  tbe  defendant  company 
bought  therallmad  belore  the  sale.  There 
was  nothing  In  the  charge.or  the  requeKts 
to  charge,  which  called  for  any  decision  uf 
the  question  whether  the  value  of  crops 
that  might  have  been  made  uj>on  the  land 
sfaoDid  enter  Into  the  estimate  ot  the 
amount  ol  damages,  and  therefore  any- 
thing said  npon  that  question  In  the  <ip!n- 
loD  was  clearly  obtter  dicta.  In  the  other 
case  tbe  circuit  Judge  refused  to  charge 
that  the  amount  of  rents  which  might 
have  beeo  received  could  enter  into  the  es- 
timate of  the  damages,  and  his  action  In 
this  respect  was  affirmed  by  tbe  snpreme 
court;  BO  that  the  Case  of  Devereux  la 
rather  against  than  In  favor  of  the  appel- 
lant'if  contention.  To  avoid  mlsapprehen- 
idon,  however,  we  desire  to  add  tbat  we 
must  not  be  understood  as  saying  that  In 
no  case  could  rental  value  enter  into  the 


estimate  of  damages;  for  If  the  owner  of 
real  estate  leases  It  for  a  term  of  years  lo 
a  good  tenant,  at  a  stipulated  rent,  and 
the  tenant  Is  forced  to  abandon  tbe  lea^e 
by  reason  of  tbe  Injury  done  to  the  proper- 
ty, then,  the  loss  ot  rent  being  a  direct  re- 
sult of  the  Injury,  and  the  amount  thereof 
not  being  speculative  or  uncertain,  we 
suppose  tbat  In  such  a  caae  the  amount  of 
rent  lo«t  might  be  included  In  the  Ultimate 
nf  the  damages. 

Becnrrlng,then,  to  tbe  third  ground  of 
appeal, it  Is  only  necessary  to  say  that  we 
Hee  nothing  In  tiie  case  which  can  afford  a 
basis  tor  this  ground.  It  does  not  there 
appear  tbat  any  motion  tor  a  nonsuit  was 
granted,  or  even  made.  On  tbe  contrary, 
the  Jury  were  Instructed  that  they  might, 
II  satisfied  of  the  facts,  give  damages  un- 
der the  third  cause  of  action. 

As  to  tbe  sixth  ground  of  appeal,  this 
court  has  so  often  held  that  such  a  ground 
cannot  be  considered  here  that  we  do  not 
deem  It  necessary  to  repeat  what  has  been 
BO  often  said. 

We  think,  however,  tbat  theflttb  ground 
of  appeal  is  well  taken.  Tbe  action  hav- 
ing been  commenced  In  February,  1890, 
the  plaintiff  had  a  right  to  recover  any 
damages  which  bad  accroed  within  tbe 
six  years  next  preceding  tbat  date;  and 
It  was  tberrfore  error  to  instruct  tbe  Jury 
that  they  need  not  go  back  beyond  1886, 
as  tbat  was  the  time  when  the  embank- 
ment was  broken.  8iieta  an  Instruction 
was  no  doabt  correct  so  far  as  the  dam- 
ages tu  tbe  land  on  the  south  side  of  the 
railroad  were  concerned,  but  it  was  clear- 
ly erroneous  so  far  as  the  damages  done 
to  the  land  on  the  north  side  of  the  road 
were  concerned  ;  for  those  damages,  being 
due  to  tbe  backing  of  the  water  on  plain- 
tiff's land,  by  reanon  of  the  embankment, 
probably  accrued  before  the  breaking  ol 
the  embankment.  For  this  reason,  there* 
fore,  tbf  case  must  go  back  for  a  new  trial. 
The  Judgment  of  this  court  Is  that  tbe 
Judgment  of  the  circuit  court  be  reversed, 
and  that  the  case  be  remanded  to  tbat 
court  tor  a  new  trial. 

McaowA.>4  and  Popb,  JJ.,  concur. 


(38  6,  C.  126) 

CHALMERS  v.  KINARD  et  aU 

(Supreme  Gomt  of  South  OBrollna.  Jan.  SSI, 
1893.) 

On  rebearlug.  Denied. 

For  former  report,  see  16  8.  G.  Bep.  778. 

Moorman  A  Stmklas,  for  petitioner. 

Per  Cltriam.  Alter  a  carelul  considera- 
tion ot  this  petition,  we  are  unable  to  find 
that  any  material  fact  or  important  prin- 
ciple of  law  has  either  been  otrertooked 
or  disregarded,  and  hence  there  Is  no 
ground  tor  a  rehearing.  It  Is  therefore 
ordered  that  the  petition  be  dlsiulssed, 
and  tbat  the  stay  of  the  remlttltar  here, 
totore  granted  be  revoked. 
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(112  N.  C.  720) 

AJJBXANDBB  t.  BIOHMOND  ft,D.  B.  GO. 
(SnpmM  Omrt  of  North  Owftfiuu   Fdh  8^ 

1893.) 

Bailboad  CoicPijrtsa— Injcrt  at  Gbdsuxv— In* 

STRUOTIOSS. 

1.  In  &n  action  against  m  nUroad  company 
for  injuries  from  a  collision  at  a  dtr  street 
eroMlns,  defendant  asked  that  tike  jjoj  be 
eluded  that  *if  plaintiff,  br  the  oerardee  ot  her 
senses,  eonld  have  heard  the  approaching  en- 
gtoe.  and  failed  to  do  so,  and  her  injury  was 
caused  thoeby,  it  was  negligence  on  her  part, 
and  the  answer  to  the  second  prayer  [evideatly 
meaning  Issue,  which  was  plaintm's  otmtribu- 
tory  ne^Igence]  shoold  be,  Tfes.' "  Hdd,  that 
it  was  not  necessBiT  to  rire  the  condnslon  that 
the  answer  should  be  ^Yea,**  thoni^  It  was 
proper;  since  the  failure  to  giro  it  could  not 
miuead  the  jury,  or  prejudice  defendant. 

2.  Where  were  was  a  fact(H7  on  one  side 
of  the  street  at  the  crosdng,  and  a  foundry  oa 
the  other,  both  making  a  noise  like  the  running 
of  a  train,  it  was  proper  to  respond  to  defend- 
ant's request  to  charge  the  jury  that  "if  the 
cars  on  the  track  cut  off  plautiirB  Tlsion,  and 
the  noise  of  the  factory  and  madiine  shop 
drowned  other  nolaes,  it  was  the  duty  ol  plain- 
tiEf  to  use  her  sense  of  hearing  all  the  more 
cautiously,  and,  if  ahe  fidled  to  use  greater  than 
ordinary  cauticm,  the  answer  to  the  second  is- 
sue should  be  'Yes,' "  by  omitttng  the  conclu- 
sioD,  and  substituting,  "it  would  be  negligence.** 

8.  Where  defendEint  had  left  box  cars  stand- 
ing Ml  one  of  the  tracks,  on  both  sides  of  the 
street,  a  charge  that  defendant  had  the  right  to 
ose  its  track  acroes  the  street,  "and  to  leave  its 
cars  standing  on  the  track,  provided  it  kept 
open  a  suffident  passway,"  Is  as  strong  as  ae> 
fffiidant  was  Mititied  to.  Harrell  r.  Railroad 
Co.,  14  S.  B.  Bep.  687.  110  N.  G.  215.  followed. 

4t.  Plaintiff  testified  that,  as  she  was  drir- 
Ing  towards  the  crossing,  she  "held  op  Tory 
slow,**  and  hearing  no  bell,  wUch  she  had  heard 
on  the  previous  evening,  while  at  the  croedng, 
notwithatanding  the  nmse  of  the  machinery  on 
each  aide  of  her,  oonduded  -no  engine  was  ap< 
proaching,  and  drove  on.  Btid,  that  it  was  not 
necessary  far  her  to  get  out  of  her  buggy,  and 
go  beyond  the  cars,  where  she  could  see  up  and 
down  the  track,  or  to  stop  to  look  and  listen 
for  an  approaching  engine,  when  no  signal  waa 
inreo  of  Its  approach.  Hmkle  v.  Railroad  Co., 
IS  S.  E.  Rep.  884,  109  N.  C.  472,  followed. 

6.  It  is  not  incumbent  on  the  court  to  re- 
peat a  charge  which  has  already  been  riven  In 
substance,  in  res^nse  to  a  request  to  chaige. 

6.  A  request  for  a  spedal  charge  which  was 
fully  covered  in  the  general  chaise  was  prop* 
esiy  denied. 

7.  A  request  for  charges  that  "the  evidence 
■hows  that  plaintiff's  injury  waa  caused  by  her 
own  nefrllgeuce,"'and  uat,  if  the  jury  believe 
the  evidence,  plaintiff  "did  not  use  reasonable 
care  in  croeeing  the  railroad,  and  thereby  con- 
tributed by  her  own  negligence  to  her  injury," 
was  pnperJy  refused. 

8.  Defendant  cannot  complain  of  a  refusal 
to  charge  that  "it  was  the  duty  of  plaintiff  to 
use  proper  means  for  her  recovery  from  the  in- 
jury she  sustained  by  the  acddent,  and,  if  she 
failed  to  do  so,  ahe  can  onlv  recover  for  sudi 
injury,  loss  of  time,  and  medical  bills  as  would 
reasonably  flow  from  the  injury  with  proper 
treatment,**  when  the  jury  had  already  heen 
diarged  as  to  the  duty  of  plsiotiff  to  use  rea^ 
uonable  care  for  her  recovery.  In  such  manner 
as  to  Indicate  that,  unless  such  care  waa  taken, 
she  conid  not  recover  at  all. 

9.  In  Buch  action,  where  there  was  evidence 
that  plaintiff  waa  not  kept  in  the  house,  and  had 
not  carried  her  arm  in  a  sling,  as  she  should 
have  done,  but  continued  to  practice  her  pro- 
fession as  a  physidan,  and  to  drive  with  her 
Injured  hand,  it  was  not  error  to  refuse  a  spe- 
cial charge  "that  plaintiff  did  not  use  the  proper 


nwans  top  resttning  h^ndf  to  health,**  and  eonid 
not  reoover  for  mn  Injozy  eansed  hr  her  own 
neglect;  when  the  qoeitiflii  of  her  nedect  1b  tlda 
reject  had  already  been  Itft  to  ttw  jny,  ondar 
a  prefer  charge^ 

Appeal  tromBaperlorconrt,Meekl«nbars 
county ;  J.  F.  Graves,  Judge. 

Action  by  Annie  L.  Alexandflr  afcalDBt 
the  Richmond  A  Danville  Railroad  Com- 
pany.  From  a  Judgment  for  plalntllf, 
fendant  appeals.  Afflrmed. 

PlalDtIB  alleged  t&at  In  attemptbiK  to 
croBH  defendanrs  railroad,  at  tbe  eroasliiflr 
at  Fifth  street.  In  Charlotte,  wjtb  ber 
horee  and  buggy,  sbs  was  carelessly  and 
negligently  rnn  iDto  by  defendant's  shift- 
ing engine,  her  buggy  broken,  and  ber 
borse  frightened,  and  thereby  rendered 
less  easily  manageable,  and  her  aboulder 
bmtsed,  causing  a  permanent  tojnry  to 
ber  right  arm.  Plaintiff,  In  ber  own  be- 
half, testified  ttaat  she  was  a  regularly  li- 
censed pbjBlclun,  engaged  In  tbe  practice 
ot  her  professlOQ;  that,  before  crossing 
tbe  track,  she  ^  held  up  very  slow,**  to 
bear  Iftberewas  an  approacbing  train; 
that  she  beard  no  b^,  and  did  not  see  tbe 
approacbing  engine  until  U  was  a  tew  feet 
away;  that  tbere  were  box  cars  standing 
on  one  of  the  tracks,  on  both  stdea  of  tbe 
street;  that  a  factory  was  on  one  side  of 
Fifth  street  at  Idils  crossing,  and  a  found- 
ry and  machine  shop  on  the  other;  that 
both  were  maklog  a  noise  like  the  running 
ot  a  train,  jbat  that  she  heard  the  bell  at 
the  same  place  the  evening  before,  above 
this  noise.  She  also  testified  that  she  bad 
not  beeo  confined  to  tbe  house  liy  reason 
ot  the  accident,  and  bad  not  carried  ber 
armjn  a  sitnff,  but  bad  contloued  tn  prac- 
tice her  profeseion,  and  drove  with  her 
Injured  hand. 

Defendant  asked  special  Instructions. 
Tbe  sixth  instraetlnn  asked  tor  was:  *If 
the  cars  on  the  track  cut  off  the  plaintiff's 
vision,  and  tbe  noise  of  the  factory  and 
machine  ahup  drowned  other  noises,  it 
was  the  duty  of  the  plalntlR  to  use  her 
nense  of  hearlug  all  the  more  cantionsly, 
and.  if  she  failed  to  use  greater  than  or- 
dinary CButlon,  the  answer  to  the  second 
issue  should  be* Yes.*"  The  conrt  gave 
the  instruction  down  to  and  Including  the 
word  "dqution,"  and  added,  "It  would  t>e 
negligence."  The  third  instmctlon  asked 
for  was:  "The  defendant  hud  a  right  to 
leave  Its  cars  nn  Its  side  track,  and.  If  tbla 
wn8  the  cHHSe  of  the  Injury,  the  answer 
to  the  flrst  Issne  should  he  *No."*  Tbe 
conrt  rerused  to  give  the  Inatrnctlon,  and 
said  defendant  had  the  right  to  use  Its 
track  across  the  public  highway,  and  to 
leave  Its  rars  standing  on  the  traek,  pro- 
vided It  kept  open  a  saffldent  passway. 
The  tenth  and  twelfth  Instructions  asked 
which  wererefnsed,  wereas  follows:  "The 
evidence  shows  that  plaintiff's  Injnry  was 
caused  by  ber  own  negligence,  and  tbe 
answer  to  the  second  issoe  should  be 
'Tes.***  "If  the  Juir  believe  tbe  evidence 
ot  tbe  plaintiff  berseu,  she  did  not  use  rea- 
sonable core  In  crossing  the  railroad,  and 
thereby  contributed  by  ber  own  negli- 
gence to  her  injury,  and  the  answer  to  tbe 
ttecond  Issue  should  be  'Yes.'"  The  In- 
struction 10a  asked  tor  was:  "It  was 
tbe  duty  ol  tbe  plaintiff  to  use  tbe  proper 
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means  for  her  recovery  from  anj  Inlniy 
ahe  sastalned  by  the  accident,  nod.  If  she 
failed  to  do  so,  she  can  only  recover 
tor  sRCh  Injury,  loss  of  time,  and  medical 
bills  aa  wonid  reaaonably  flov  from  the 
Injury  with  proper  treatment. "  The  thlr> 
teenth  Instruction  ashed  for  was  refased, 
and  was  as  follows:  "It  the  Jury  bellere 
the  evidence,  plalntltt  did  notosetbe  prop- 
er means  for  restoring  heraell  to  health, 
and  she  can  therefore  recover  nothlnsfor 
any  Injnry  caused  by  her  owd  negleet. 

O.  F.  Bason  and  D.  ISebeaek,  tor  appel- 
lant.  Jooea  <e  TtUett,  tor  appellee. 

MacBar,  J.  It  was  admitted  on  the  trl< 
al  that  the  defendant  had  been  negligent. 
The  contention  was  principally  upon  the 
Mcond  issne,  which  Involved  the  question 
of  contrlbutorr  neglUcenee.  Aa  stated  In 
defeDdant's  brief :  'vThe  only  qnestloji, 
then.  iB.  wera  the  Inatraetlona  warranted 
by  the  evidence,  and,  II  so.  were  th«y  snbr 
atantlally  given  In  the  charge?  **  There 
■eema  to  be  no  error  In  the  charge,  unless 
there  was  a  lallnre  on  the  part  of  his  hon- 
or to  give  some  Instructluu  which  defend- 
ant requested,  and  to  which  It  was  enti- 
tled, we  will  thwefore  examine  the 
prayers  for  Instruction,  witbtbereaponses 
and  exceptions  tbereto,In  coDBectloo  with 
the  general  cbai:ge. 

The  second  prayer  was  given  with  the 
exception  of  the  last  clause  thereof,  which 
was  "and  the  answer    to  the  second 

erayer  [evidently  meaning  Iseue]  should 
e  'Yes.*'''  We  do  not  appreciate  the  rea- 
■one  of  his  honor  for  refusing  to  give  tbla 
portion  of  the  Instruction,  as  It  was  the 
eoroUary  of  the  proposition  laid  down, 
and  was  entirely  proper  to  have  been 
given ;  but  we  must  preauinethat  tbe  jury 
were  Intelligent  enough  to  underRtaad 
plain  language.  The  question  was  wheth- 
er the  plaintiff  contributed  to  tbe  Injury 
by  her  own  negligence.  The  Instruction 
was:  "If  the  plaintiff,  by  the  ('zerclne  of 
her  senses,  could  have  heard  the  approach- 
ing engine,  and  failed  to  du  so,  and  her 
Injury  was  caused  thereby.  It  wan  negli- 
gence on  her  part."  Whlleltwas  proper 
to  have  added  the  coQclualon  asked  for, 
It  was  not  Deceaaary^  as  to  the  mind  of 
any  man  of  ordinary  comprehension  It  fol- 
lowed as  of  conrse.  We  cannot  see  that 
the  failure  to  give  It  was  calculated  to 
mislead  tbe  Jury,  ur  In  any  manner  prej 
odice  the  defendant. 

Tbe  alxtb  prayer  for  Instruction  was  re- 
sponded to  In  tbe  same  manner,  the  con- 
cluding portion  being  omitted,  and  tbe 
words  **It  would  be  negligence**  substitut- 
ed ;  and  what  we  have  said  with  regard 
to  the  response  to  tbe  second  prayer  will 
apply  with  equal  force  to  the  sixth.  In 
toe  same  connection  we  will  consider  the 
fourth  and  fifth  prnyera,  with  the  re- 
sponses thereto  ol  his  honor.  The  ioHtnic- 
tloDS  were  given  in  the  words  of  the 
prayers,  except  as  to  the  conclusions, "  that 
the  answer  to  tbq  second  issoe  should  be 
'Yes,*"  for  which  his  honor  substituted 
the  words  "she  cannot  recover."  It  Is 
true  that  this  court  baa  repea  tedly  held 
that  It  is  not  error  In  the  trial  Judge  to  re- 
tnse  an  Instruction  upon  an  Issue  directed 
to  the  ascertainment  of  afactthat,  in  a 
v.l6e.B.no.l7— 67 


certain  event,  the  plaintiff  Is  not  entitled 
to  recover.  McDonald  r.  Carson,  94  N.  G. 
497;  Farrell  v.  Railroad  Co.,  1U2  N.  C.  800, 
9  8.  E.  Rep.  802;  Baker  v.  Brem,  103  N.  U. 
73, 9  8.  E.  Rep.  829.  We  reiterate  the  ex- 

{tresalons  heretofore  used  upon  this  «ub- 
eet;  but  It  by  no  means  follows,  when  the 
Instruction  has  been  given  In  tbe  words 
of  the  prayer,  upon  the  facta  involved, 
that,  becanse  the  conclusion  Is  in  this  ob- 
jectionable form,  there  is  inch  error  as  will 
entitle  tbe  defendant  to  a  new  trial.  There 
la  no  complication  In  this  ease  which 
would  make  It  likely  that  the  Jury  could 
be  confused  by  this  Instruction.  It  could 
bear  no  other  construction  than  that,  if 
they  found  tbe  facts  as  stated,  there  was 
contributory  negligence  on  tbe  part  of  the 
plaintiff.  The  Instruction  as  requested  is 
in  tbe  approved  formula;  but  unless  tbe 
Jury  have  been  misled,  or  it  was  calcnlated 
to  mislead  thero.nohann  could  bare  come 
to  defendant.  We  cannot  see  how  any  In- 
telligent mind  conld  hesitate  In  reaching 
a  right  understanding  of  the  charge  In 
this  respect. 

We  consider  the  instruction  given  In  an- 
swer to  tbe  third  prayer  as  fully  aa  strong 
as  tbe  defendant  was  entitled  to.  It  was 
In  evidence  that  the  accident  occurred  at 
tbe  crossing  of  a  public  highway.  It  may 
be  questionable  whether  tbe  defendant 
had  the  right  to  leave  Its  cars,  except  fur 
necessary  delays  In  crossing,  upon  It  at 
all.  Certainly  It  was  Its  duty  to  have  left 
open  a  sufficient  passway  fur  the-pubUc. 
Harrell  v.  BaUroad  Co.,  110  N.  C.  31&,  14  S. 
E.  Rep.  687. 

It  Is  contended  under  tbe  7tb  and  Ta 
prayers  that  the  duty  ol  the  plaintiff,  un* 
der  tbe  circumstances  of  this  case,  was  tu 
have  got  out  of  tbe  buggy,  and  gone  to  a 
point  beyond  the  cars  on  tbe  side  track, 
where  ahe  could  have  seen  up  and  down 
the  track,  or  at  least  to  have  stopped  to 
look  and  listen  for  an  approaching  engine 
or  train.  Bis  honor  announced  the  gen* 
eral  principle  In  that  part  of  bis  chai^ 
which  immediately  precedes  the  first  ex- 
ception, and  in  that  part  which  Is  covered 
by  the  flrat  and  second  exceptions,  and  a  p- 
plled  It  to  this  case.  The  general  principle 
was  that  ahe  had  the  right  tu  uae  the  pub- 
lie  street  arose  tbe  railroad  track  of  de- 
fendant, but  she  did  not  have  the  right  to 
carelessly  undertake  to  pass  Immediately 
before  a  moving  engine,  ft  she  could,  by 
taking  reasonable  precaution,  have  known 
of  its  approach.  The  application  seems  to 
have  been  fairly  made.  Although  no  testi- 
mony Is  reported,  to  us  that  wonld  war- 
rant the  inquiry  whether  she  w^s  mo 
tloned  to  by  the  helper  on  the  engine,  and 
told  to  hold  up,yet  the  whole  ol  that  part 
of  tbe  charge  Just  referred  to  was  full,  and 
presented  the  questions  of  negligence  or 
care,  and  we  aee  nothing  in  It  of  which  tbe 
defendant  can  Justly  complain.  We  can- 
not hold  witb  the  defendant  that  It  was 
nc'cessary  tor  the  plaintiff  to  do  more  than 
to  check  up  slowly,  and  look  and  listen, 
and  endeavor  to  ascertain  whether  there 
was  an  approaching  engine.  Tbe  public 
knew— the  ordlnanre  required— that  the 
approach  of  an  engine  sbonld  be  heralded 
by  tbe  signal  of  the  bell.  According  to 
the  testimony  of  defendant*B  witness,  tbla 
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Decessary  preeaation  was  omitted ;  and,  II 
'the  plaiDtltt'e  tRstlmonj  was  beHeved,  she 
did  "bold  iipslow,"aDd  bearing  no  bell, 
which  she  had  beard  ou  the  evenlDK  pre 
vlouH,  notwithatandlns  the  nolw  of  the 
machinery  on  each  aide  of  her,  coDcluded 
there  was  no  enKlna  approachiog,  and 
drove  on.  Hinkle  v.  Railroad  Co.,  108  N. 
C.  472,  IS  S.  B.  Sep.  S84. 

The  eighth  prayer  was  not  given  In  fall, 
but  that  portion  which  was  not  gWen  had 
already,  In  aubHtaare.  been  given  In  the  In- 
Btructlona  in  responseto  the  second  prayer. 
Whf>re  the iuat ruction  basonne  been  given, 
it  Is  not  ordinarily  incumbent  upon  the 
JudKe  to  repeat  it;  and  there  la  scarcely  a 
volume  of  our  reports  In  the  past  10  years 
wblcta  has  nut  declared  that  the  Inatrnc- 
tion  need  not  beln  tbewordaol  the  prayer 
if  there  la  a  snbatantial  compliance  there- 
with. 

The  ninth  prayer  was  a  general  proposi- 
tion* which  was  fully  covered  In  the  In- 
stmcttona. given. 

The  tenth  and  twdltb  were  properly  re- 
fused, and  the  Issue  as  to  contributory 
negligence  left  to  tbe  Jury. 

It  we  take  it  that  the  eleventh  prayer 
was  nut  given,  ble  honor  not  being  able 
to  say  dletlnctly  from  his  notes  or  recol- 
lection that  It  was  given,  we  do  not  think 
the  defendant  had  cause  uf  complaint ;  tor 
bis  honor  had  already  Instructed  the  jory 
aa  to  the  duty  at  the  plaintiff  to  use  rea- 
ionable  and  proper  care  for  her  recovery, 
In  auch  manner  as  to  Indicate  that,  unless 
«ucli  care  were  taken,  the  plaintiff  could 
not  recover  at  all,  thus  going  further  than 
the  defendant  asked;  and  this  applies  to 
the  prayer  marked  **10a.** 

Upon  the  thirteenth  and  laat  prayer,  the 
testimony  was  tbut  the  plaintiff  was  her* 
self  a  practicing  physician;  that  she  did 
not  feel  tbp  pain  nntll  about  b»lf  hour 
after  the  accident;  (hat  she  went  on  to 
see  her  patient,  and  when  she  gut  borne 
she  had  a  nervous  shock,  and  Iier  father, 
who  was  also  a  physician,  and  Dr.  Mleen- 
hamer,  were  called  In  tbe  aame  evening; 
that  she  bad  not  been  kept  In  tbe  bouae, 
nor  had  she  carried  her  arm  in  a  sling ; 
that  she  continued  to  practice  her  profes- 
tslon,  and  to  drive  with  her  right  hand,— 
the  one  that  was  hurt.  It  was  also  In  evi- 
dence that  it  would  have  been  proper 
treatment  for  her  to  huve  carried  her  arm 
tn  a  sling,  and  to  have  rested.  7'here  was 
also  evidence  as  to  tbe  character  uf  the 
Injury.  We  tbink  bis  honor  properly  left 
the  question  to  the  Jury,  under  appropri- 
ate instruction;  and  when  we  advert  to 
that  part  of  the  charge  which  bore  upon 
this  point,  and  which,  we  think,  was  war- 
ranted by  tbe  testimony,  we  chink  it  was 
not  error  to  refuse  the  thirteenth  prayer. 
Patt.  By.  Acc.  Law,  8  897. 

Upon  the  whole,  we  conclude  that  the 
case  has  been  Inirly  and  Intelligently  tried ; 
that  the  failure  to  give  the  concluslona 
asked  In  several  prayers,  and  the  phrases 
substituted  therefor,  while  those  in  which 
his  honor  used  the  words  "she  cannot 
recover"  are  objectionable,  was  not  cal- 
culated to,  and  did  not,  prejudice  de- 
fendant's ease.  We  do  not  deem  It  neces- 
aary  to  cite  the  very  nnmerons  autbori- 
klaa  on  tbe  subject  frf  contribntoiy  n^l- 


gence,  ever  increasing  In  volume.  The 
general  doctrinela  so  well  established  that 
the  only  labor  Is  In  tbe  application  thereof 
to  tbe  case  presented.  There  Is  no  error, 
and  tbe  Judgment  is  affirmed. 


(U2  N.  C.  168) 
SFENGBR  T.  FORTESCUB. 
(Supreme  Goort  of  North  Carolbuk    Feb.  Sl« 

1893.) 

Bvxnsitat— HuBSAT— Plbadinos  as  Eviobhcb  or 

Admissions. 

1.  In  an  setlou  on  a  note^  tbe  declarations 

owner  of  die  note,  made  to  plaintiff 

when  tbe  latter  Indorsed  a  credit  on  the  note  by 
direction  of  the  former  owner,  as  to  a  atate- 
ment  made  to  him  by  the  person  to  whom  me 
payment  had  been  made,  are  hearsay.  Haxper 
V.  Dall.  92  K.  O.  S94,  distinguished. 

2.  In  an  action  on  a  note,  where  plain- 
tiff has  offered  the  flmt  article  of  an  an- 
swer, which  was  an  admisaioti  of  tbe  debt.  It  is 
Ijtroper  to  admit  as  evidence  for  defendant  the 
second  article  of  the  answer,  which  was  a  gaaJt- 
ficatlon  of  the  first,  since  tlie  whole  admurioa 
la  to  be  taken  toamier.  Austin  t.  Klnfc  91  N. 
a  286,  diatinguldied. 

Appeal  from  superior  court,  Hyde  coun- 
ty: Georob  a.  Sbupord,  Judge. 

Action  by  James  M.  Spencer  agalnnt 
Nancy  E.  Forteeeneon  a  promissory  note. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.  Affirmed. 

H'.  B.  Bodman,  Jr.,  tor  appellant.  C. 
F.  Wamn,  for  appellee. 

MacRab,  J.  1.  TbematterittcontroverBy 
was  whether  R.H.Watson  paid  off  the 
note  tor  the  defendant,  Nancy  E.  Fortes- 
cue,  or  whether  he  paid  It  only  In  part 
with  said  defendant's  funds,  and  pur- 
chased It,  and  took  It  by  transfer  to  him. 
self,  subject  to  the  credits;  and.  If  the  lat- 
ter were  the  case,  what  sum  Is  still  due 
upon  the  note.  Tbe  mortgage  was  admit- 
ted, but  dpfendant  contended  that  the 
note  secured  thereby  bad  been  fully  paid, 
and  the  mortgage  satlsfled.  Tbe  Issues 
were  Intelligently  framed  by  bis  honor,  aa 
raised  by  tbe  pleadings,  with  tbe  addition 
of  others  suKgestcd  by  the  evidence.-  He 
might  simply  have  submitted  issues 
whether  the  plaintiff  was  tbe  owner  of 
tbe  note,  and.  If  so,  what  amount,  if  any, 
wtis  still  due  upon  it.  Tbe  issue  tendered 
by  plaintiff's  counsel  was  open  to  the  ob- 
jection that  it  sought  merely  to  aacertain 
tbe  Intent  of  R.  H.  Watson,  and  not  what 
was  the  contract  or  agreement  between 
the  parties  when  he  made  the  payments. 
It  would  not  have  been  proper  fur  his  hon- 
or to  have  substituted  the  issue  tendered 
by  plaintiff's  counsel  for  tbe  second  Issue 
which  was  submitted. 

2.  Tbe  plaintiff  bad  testified  that  be  In- 
dorsed the  credit  of  9204.60  npou  the  note 
on  March  4.  1885,  by  direction  of  C.  M. 
Watson,  a  former  owner  of  the  note;  and 
the  proposition  was  to  prove  what  C.  M. 
Watson  said  when  the  credit  was  In- 
dorsed. The  cuntentlun  of  plaintiff  was 
that  on  the  19th  of  December,  1884.  there 
was  due  npon  tbe  note  $843,  and  that  at 
that  date  R.  H.  Watson  paid  thereon 
with  tbe  funds  of  defendant,  $149,  and 
with  his  own  funds,  $lM,and  bad  taken  s 


Digitized  by 


Google 


N.  C.) 


DAVIS  e.  LASSITEa 


899 


transfer  of  tbe  note  and  mortga^  to 
hlmsett  to  secure  tbe  balance,  9194,  wfaich 
he  bad  paid  for  It,  and  tbat  defRndant, 
Nancy,  bad  paid  tbereafteraaam  aufflcleat 
to  reduce  the  amount  due  on  March  4, 
1885,  (after  tbe  ludorsemeat  of  credit  of 
that  date  of  $304.60.)  to  the  som of  $144.12, 
which  Hum,  with  interest,  he  claims  to  be 
still  due,  aod  serured  by  mortg^age,  all  ol 
which  will  appear  by  refurence  to  the 
amended  complaint.  It  is  not  claimed 
tbat  any  payment  had  been  made  to  C 
M.  WatBon  while  be  was  owner  of  the 
note.  What  C.  M.  Watson  said  to  plain- 
tiff at  tbe  Indorsement  of  tbe  credit  could 
only  have  bcBn  as  to  the  declarations  of 
others.  It  must  bave  been  hearsay,  and 
inadmissible  as  part  of  the  rea  gesta. 
This  is  not  acase  like  Harper  t.  Dail.  92  N. 
G.  304,  on  which  plaintiff's  counsel  relies. 
In  that  case  the  receipt  was  In  these 
words:  "BecelTedtrf  B.  H.  91S0,  In  part 
payment  of  the  claim  I  bold  against  him 
as  grnardian  of  the  heirs  of  K.  Heath, 
deceased.  [Signed^  K.  C.  B.,  Guardian." 
It  was  In  evidence  tbat  there  were  two 
claims  against  B.  H.,  held  by  R.  C.  B., 
guardian  of  the  Heath  belra,  and  it  was 
Important  tbat  It  should  be  ascertained 
upon  nrhlcb  of  these  claims  tbe  $150  bad 
been  paid;  and  this  court  held  tbat  It  was 
competent  for  B.  H.  to  testify  fn  answer 
to  the  question,  "what  claim  be  settled 
when  the  receipt  was  given  by  B.,  If  any- 
thing was  said  about  what  claim  be  was 
paying."  Tbe  general  proposition  was 
announced  by  the  court  tbat  a  receipt, 
when  it  la  an  acknowledgment  of  the 
payment  of  money  or  the  delivery  of 
goods,  is  merely  prima  fiiele  evldenre  of 
tbe  fact  which  it  recites,  and  may  be  con- 
tradicted by  oral  testimony.  As  far  as 
we  can  see,  nothing  which  C.  M.  Watson 
could  have  testified  would  have  been  com- 
petent to  show  whether  the  $149  was  a 
part  of  the  $204.80.  It  also  appears  that 
C,  M.  Watson  was  present  attbetrlal.and 
under  subpcena.  If  his  testimony  was 
competent,  be  might  have  been  examined 
as  a  witness.  If  plaintiff  desired. 

3.  Tbe  third  exception  la  to  the  admis- 
sion as  evidence  for  the  defendant  of  tite 
second  article  of  the  amended  answer. 
The  plaintiff  had  offered  the  first  article, 
which  admitted  that  there  was  due  on 
December.  10,  1884,  on  the  note,  while  In 
Makely's  hands,  the  snm  uf  $300.  The 
second  article  was  a  qnallftcatlon  of  tbe 
flrat,  which  alone  was  an  admission  of  the 
debt,  and  for  tbls  reason  was  admissible. 
The  rule  Is  so  well  stated  In  1  Ureenl. 
Ev.  {14th  Ed.)  §  20,  that  we  avail  ourselves 
of  It:  "We  are  next  to  consider  the 
effect  of  admissions,  when  proved.  And 
here  It  Is  flrat  to  t>e  observed  that  tbe 
whole  admission  la  to  be  taken  together; 
tor  though  some  part  of  It  mfiy  contain 
matter  favorable  to  the  party,  and  the 
object  is  only  to  ascertain  that  which  he 
baa  conceded  against  blni,— for  It  Is  to 
ttala  only  tbat  the  reason  for  admitting 
bis  own  declarations  applies,  namely  the 
great  probability  that  they  aretme,— yet, 
nnless  thewholeis  received andconsldered, 
the  true  meaning  and  Import  of  the  part 
which  is  good  evidence  against  him  can- 
QOt  be  ascertained.  Bot  tboagb  tbe  whole 


of  what  be  said  at  the  same  time,  and  re- 
lating to  tbe  uame  subject,  must  be  given 
In  evidence,  yet  it  does  not  follow  tbat  all 
the  parts  of  tbe  statement  are  to  be  re- 
garded as  equally  worthy  of  credit;  bot 
It  la  for  the  Jury  to  consider,  under  all  the 
clrenmstances,  bow  much  of  the  whole 
statement  they  deem  worthy  of  belief, 
Incladlog  as  well  the  facts  asserted  by  tbe 
party  in  bis  own  favor  as  those  making 
against  him."  See,  also,  note  a  for  fur- 
ther Illustration.  The  admission  of  thla 
evidence,  therefore,  proceeds  ft-om  a  differ- 
ent principle  from  tbat  laid  down  in  Aus- 
tin V.  King.  91  N.  C.  286.  cited  by  plain tm'iB 
counsel,— tbat  a  declaration  of  a  party 
made  in  bis  own  Interest  is  incompetent. 

4.  The  exceptions  to  the  refosal  of  big 
honor  to  give  the  Instructions  asked  by 

?lalntin  are  founded  upon  tbe  assumptloc 
hat  there,  was  no  evidence  on  tbe  part  oi 
defendant'to  rebut  the  presumption  aris- 
ing from  the  possession  of  the  note  by 
plaintiff,  and  to  support  her  plea  of  pay 
ment,  and  allegation  that  it  bad  never 
been  assigned  by  Mafcely.  We  tlilnk  there 
was  evidence  to  go  to  the  Jury  upon  eacb 
of  the  Issues.  Its  weight  was  a  question 
tor  the  Jury,  and,  after  verdict,  for  tbe 
Judge,  apoa  proper  motion,  and  cannot 
be  considered  here. 

We  were  not  favored  with  an  argument 
or  brief  upon  the  fourth  and  fifth  excep- 
tion, for  error  in  tbe  admissions  of  Make- 
ly  and  of  Hayes.  They  were  neither  waived 
nor  pressed,  and  we  can  discover  no  good 
ground  for  a  refusal  to  admit  the  aame. 
There  la  ao  error. 


ai2  N.  C.  IS) 
DAVIS  et  aL  T.  LASSITEB. 

(Snprane  Court  of  North  Carolina.    Feb.  21, 
1803.) 

TracpOBAaT  Injuirorio;)— RBSTiuiHnia  Siu  or 

Land.  . 

AsmotioQ  to  restrain  a  sale  of  laocl  under 
a  deed  of  triist  to  secure  the  debt  of  another 
nntil  the  hearing  of  the  action  to  cancel  the 
deed  is  properly  granted,  where  plaintiff's  affi- 
davits amrm  tbat  tbe  proceeds  of  certain  prop- 
erty hadi  been  paid  the  creditor  exceeding  the 
amount  of  the  debt  for  which  the  deed  of  trast 
was  giTen  aa  security,  and  that  the  deed  was 
executed  on  the  agreement  that  this  p«q)erty 
should  first  be  applied  to  the  payment  of  the 
debt,  though  defendant's  affidavits  deny  this. 

Appeal  from  superior  court,  Northamp- 
ton county;  H.  Q.  Connou,  Judge. 

Action  by  W.  A.  Davis  ami  N.  A.  Grego- 
ry, trading  as  Davis  &  Gregory,  nacl  N. 

A.  Gregory  and  LauraM..  his  wife,  against 
R.  W.  Laaslter,  receiver  of  the  Bank  of  Ox- 
ford, and  B.  P.  Thorp,  Jr.,  trustee,  to  re- 
strain tbe  sale  nnder  a  power  In  a  deed  of 
trust  of  land  ofthesald  Laura  M.Gregory, 
conveyed  by  her  and  her  husband  to  said 

B.  P.  Thorp,  Jr.,  to  secure  a  debt  of  Da- 
vis &  Gregory  to  said  Bank  of  Oxford. 
Cancellation  of  the  deed  was  also  af^ed 
tor.  From  an  order  restraining  the  sale 
until  the  hearing  of  tbe  cause,  defendant 
receiver  appeals.  Affirmed. 

T.  N.  Bill  and  A.  J.  Fields,  for  appellant. 
jB.  B.  Peebles  and  A.  QrsbHm,  lot  ap- 
peUeea. 
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BUBWBLL.  J.   The  ibme  plaintiff  havliis 

{tat  a  lien  on  her  land  to  aecure  a  debt  doe 
rom  tlie  firm  of  Puvla  &  Gregory  tu  the 
Bank  of  Oxford,  thereby  became  In  effect 
a  anrety  for  tbe  payment  of  aald  debt  to 
the  extent  of  the  property  bo  Incumbered 
tiy  b«r.  Shlnn  t.  Smltfa.  79  N.  C.  810.  It 
la  distinctly  alleged  In  her  behalf  that  at 
the  time  ahe  Impoaed  thii  bnrden  on  her 
separate  estate  it  was  agreed  between  all 
the  parties  that  the  proceeds  of  the  sale 
of  certain  tobacco  (the  property  ol  Daris 
ft  Gn^ory)  shuald  be  patd  to  the  bank, 
and  should  be  applied  by  it  tu  the  debt 
for  which  she  had  made  her  land  liable,  as 
above  stated.  It  Is  not  denied  that  the 
bank  received  these  fonds,  and  they  were 
sufficient  to  payoff  the  debt;  buttbedo- 
feudant  produces  evtdeocetendingtoahuw 
that  there  was  no  ascreement  on  the  part 
of  the  bank  that  these  funds  shuald  be 
applied  as  the  ibme  plaintiff  Insists  they 
staoDld  have  been,  and  says  that  they  were 
rigbtMly  applied  on  other  Indebtedness 
uf  the  firm  to  the  bank.  It  thos  appears 
that  there  Is  a  serloas  Issue oftactbetween 
the  psrtles.  If  tbat  Issue  Is,  upon  the 
trial,  found  In  favor  ol  the  plalntiETs,  her 
land  will  be  exonerated,  and  she  will  be 
entitled  to  have  the  deed  In  trust  canceled. 
8o  this  easels  brought  clearly  witbin  the 

firlnclpIe  established  by  Wblttaker  v.  HIU. 
IN.  1  8.  B.  Bep.  689;  Harrison  v. 
Bray.  92  N.  C.  488:  and  CaldweU  r.  Stire- 
walt,  100  N.  a  20l,6B.  B.  Bep.  262,  and  the 
•asea  there  dtsd.  No  error. 


ai2  N.  G.  uo 

OOSSACK  et  sL  V.  BUROWYN. 
(Supreme  Ooozt  of  North  Carolina.  FeK  9, 
1883.) 

EVIDBKCK  OF  PART!IEnSHIP. 

Where  a  person  advanced  money  to  s 
manof  acturisff  juirtnenhip,  to  enable  it  to  carry 
oat  a  contract  to  manuiacture  a  commodity, 
and  by  the  agreement  under  which  the  loan  waa 
made  the  repayment  thereof,  as  between  the 
parties,  ooula  only  be  enforced  acalsst  the  prof- 
its ariaing  from  uie  contract  to  carry  oat  which 
Oie  loan  was  made,  the  trial  ooart  encd  in  hold- 
ing that  there  was  no  evidence  to  fix  on  such 
person  the  liability  of  a  partner  in  aach  maau- 
xactnring  concern. 

Appeal  from  superior  court,  Vance  coon- 
ty ;  Bryan,  Judge. 

Action  by  CoRsack  &  Co.  against  W.  H. 
S.  Burgwyn  to  recover  an  amount  due 
plaintiffs  from  the  Henderson  Tobacco 
Company, la  which  plaintlHsallege  defend- 
ant WHS  a  partner.  Judgment  for  defend- 
ant.  Plaintiffs  appeal.   New  trial. 

The  following  issues  were  submitted  to 
tbe  Jury:  (1)  Is  the  defendant  company 
indebted  to_plalntlffs,  and.  if  so.  Id  what 
aura?  (2)  was  W.  H.  S.  Burgwyn  a  part- 
ner In  the  Henderson  Tobacco  Company 
when  said  debt  wan  contracted?  Several 
contracts  were  Introduced  by  the  plain- 
tiffs for  tbe  purpose  of  showing  tbe  rela- 
tionship eztating  between  the  said  Bur- 
gwyn and  Dangerfleld,  Jenkins,  and 
others,  trading  under  tbe  name  of  the 
Hendeiaun  Tobacco  Company,  It  ap- 
pears tbat  the  said  Burgwyn  Indorsed  a 
flote  of  9B.000  for  the  said  firm,  and  also 
osreed  to  advance  It  as  much  as  95,000 


during  tbe  12  montba  snoceedlag  tbe  date 
of  tbe  contract  of  tbe  20tb  ol  December, 
1889.  Ou  the  same  day,  and  in  pursuance 
of  said  contract,  the  said  firm  executed  to 
Burgwyn  a  billot  sale  of  its  stock,  ma- 
chinery, etc.,  for  tbe  purpose  uf  securing 
the  ssid  Indorsement  and  advances.  One 
of  tbe  objects,  at  least,  of  tbe  indoraemeot 
and  advances  was  to  enable  tbe  said  firm 
to  perform  a  certain  contract  which  It  bad 
entwed  Into  with  one  Tbomas  H.  Black- 
nail,  by  which  It  was  to  manufacture  a 
large  amount  of  smoking  tobacco  ol  cer- 
tain specified  branda,  and  tbe  said  Black- 
nail  was  to  sell  It  at  a  price  whieb  woaM 
net  tbe  company  an  estimated  pro0t  ol 
$39,000.  The  contract  with  Burgwyn  fur* 
tber  provides  that  the  said  firm  shall  do 
all  its  "collecting  of  drafts  for  Shles  ol 
tobacco,  and  other  banking  business, 
thTooKb  the  said  Burgwyn's  bank,"  at 
the  nsaal  bank  cbar^^ ;  thatltshallmaka 
a  monthly  exhibit  to  said  Burgwyn,  b/ 
■bowing  its  books,  etc.,  "of  tbe  condition 
and  workings  of  its  badness;*  and  tbe 
membersof  said  firm  further  agreed  nut  to 
eater  "upon  or  engage  in  other  baslncea 
for  tbe  next  year  other  than  tbe  carrying 
out  of  the  said  contract  witb  tbe  said 
Thus.  H.  Biacknali."  After  stating  that 
the  Indorsed  note  and  advances  shall  be 
paid,  the  contract  further  provides  {para- 
graph 9)  that  tbe  said  parties  shall  give 
their  noteto  said  Bargwyn  "for  theaDm 
ol  Ave  thousand  dollars,  dun  one  year 
from  date,  on  which  said  monthly  pay- 
ments of  five  hundred  dollars  shall  be  In- 
dorsed as  they  are  respectively  paid." 
The  other  contracts  relate  to  changes  lu 
the  firm,  and  other  matters  subsequently 
occurring,  which  are  not  material  to  the 
determination  of  the  case.  No  testimony 
was  Introduced  In  behalf  of  the  defendant 
Burgwyn.  but  it  was  lu  evidence  that  on 
an  examlnatiun  before  tbe  clerk  ht;  was 
asked  the  following  question:  "Please 
state  what  was  the  consideration  of  tbe 
95,000  note  of  December  20,  1889,  due  one 
year  after  date,  ol  Dangerfield  and  Jen- 
kins, to  you?"  He  answered  "that  tbe 
note  of  December  20.  1889,  for  95,000.  was 
executed  In  pursuance  of  section  9  of  said 
enntrnct;  and  said  payment  ol  9500  on 
the  satue  was  tocome  outot  theestlmated 
profits  of  930,000,  wblch  they  were  to 
make  out  of  tbe  contract  with  Blacknall, 
and  was  not  la  the  nature  of  a  bonaa. 
Not  a  dollar  profit  was  made,  so  far  as  I 
know,  and  not  a  cent  paid  on  this  note. 
The  wbole  contract  with  Blacknall  went 
to  pieces,  and  the  wbole  thing  is  ol  no 
value  except  as  a  lesson  of  exi>erlence. " 
The  defendant  Jenkins  stated  that  on  said 
examination  the  defendant  Burgwyn  tea- 
tlQed  that  "the  note  was  not  a  bonoi.buv 
It  was  bis  part  of  the  prospective  proflta 
to  come  out  of  the  Blacknall  contract." 

B,  T.  Watklas  AvA  W.  B.  C'Aeeir,  for  ap- 
pellants. J.  H.  Bridgera,  for  appellee. 

Shbpbkrd,  C.  J.  Ever  since  the  decision 
of  Dr  Obey,  0.  J..  In  1775,  in  Qrace  t. 
Smith,  2  Wm.  BI.998,  It  has  been  generally 
held  tbat  all  persons  who  shared  In  tbe 
profits  of  a  business  Incurred  tbe  llabillUea 
of  partners  therein,  althongb  no  partaar- 
ship  between  themsdves  migbt  have  befot 
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contemplated.  The  decision  was  anbee- 
quentl;  approved  In  the  leading  case  of 
Waugh  T.  CarTer,2  H.Bl.  23C.  This  seema 
to  ha  re  been  the  rule,  witboat  any  qaallfl- 
catlon,  ontll  an  exception  was  made  In 
easea  where  the  profits  were  looked  to  as 
a  meaos  only  oT  ascertaining  the  compen- 
Hatlun  Tvblch,  under  the  Cuntract,  was  to 
be  paid  fur  the  aervlcen  of  an  employe. 
Thns  the  law  of  Eogtund  stood  for  nearly 
a  century,  and  these  seneral  princl^jles  are 
Btifl  reKarded  In  North  Carolina  and  moat 
of  the  Btatea  an  the  "ordinary  te8ta''of  ro* 
partnership.  Fertilizer  Co.  v.  Reams,  106 
V.  0.  28S,  11  S.  E.  Rep.  467.  Applying  these 
principles  to  the  case  before  us,  it  seems 
clear  that  the  plaintiffs  have  made  out  at 
least  a  prima  facie  case  of  copartnership 
againHt  the  defendant  Burgwyn.  Tbetact 
that  the  said  defendant  Indorsed  the  note 
and  made  advances  to  the  firm,  taklnc 
tbe  bill  of  sale  aa  aecnrlty  therefor,  dues 
not  prevent  his  being  liable  as  a  copartner 
If  the  other  elements  of  a  copartnership 
exist.  The  note  executed  pursuant  to  the 
contract  for  $5,000,  payable  in  monthly 
Installments  of  9&00,  was  not  given  for 
advances  made  or  to  be  made,  and  could 
not  have  been  enforced,  as  between  the 
parties,  except  as  against  the  profits  of 
the  business.  Its  payment,  it  seems,  was 
contingent  npon  the  estimated  profits  of 
939,000,  which  the  partlen  expected  to 
make  out  of  the  Blacknall  contract.  It 
Is  argued  that  this  (.'i.OOO,  although  nsnri- 
oos,  was  simply  In  lien  of  interest,  and 
that  under  the  modification  of  the  law  as 
laid  down  by  tbe  bonee  of  lords  In  Cox  v. 
HlckmaD,  8  H.  I«.  Cas.  268,  and  some  of  the 
modern  American  decisions,  this  would 
not  constitute  a  copartnership.  In  tbe 
case  of  Fertiliser  Co.  v.  Beams,  sopra,  we 
referred  to  this  departure  from  tbe  ancient 
doctrine*  but  stated  that  tt  was  unneces- 
sary to  decide  whether  It  would  be  recog- 
alaed  In  this  state.  Neither  la  It  necessary 
to  pass  upon  the  qoeetlon  at  tbls  time,  as 
the  evidence  does  not  disclose  tbeexlstence 
of  sucb  an  agreement  as  that  assumed  by 
counsel.  On  tbe  contrary.  It  appears 
that  the  95,000  was  not  n  "bonus,"  and.  If 
not  a  bonus,  we  cannot  see  bow  it  can  be 
regarded  as  a  mere  compeneatlon  In  lien 
of  Interest,  etc.  If  npon  another  trial  this 
testimony  Is  explained,  and  tbe  agree- 
ment be  such  as  claimed  by  counsel,a  new 
and  Interesting  question  will  be  presented 
to  the  court;  but,  in  tbe  absence  of  testi- 
mony to  tbls  effect,  we  cannot  but  Infer 
that  It  was  tbe  understanding  that  the  de> 
fendant  Bnrgwyn  was  to  participate  in 
tbe  pniflts  aasneta.  Neltberla  ltabown,a8 
eontemded,  that  tbe  agreement  was  mere- 
ly executory.  It  appeare  that  money  waa 
advanced  under  the  agreement,  and  the 
aald  defendant  does  not  deny  that  tbe 
contract  ever  went  Into  effect.  He  says 
tbe  contract  with  Blacknall  "went  to 
pieces,"  but  be  does  not  state  at'  what 
time.  He  simply  says  that  not  a  dollar  of 
profit  waa  inadeoatot  It  asfaraa  be  knew. 
Under  the  evidence  addnced  by  tbe  plain- 
tiffs It  iH  Incumbent  on  the  defendant  to  es- 
tablish such  a  defense,  and  this  be  has  not 
attempted  to  do.  We  are  therefore  of  tbe 
opinion  that  there  was  error  in  holding 
tiMt  tbere  was  no  evidence  tending  to  fix 


up:jn  the  said  delendant  the  liability  of  a 
partner.  We  are  alsu  of  the  opinion  that 
the  testimony  offered  by  the  plaintiffs 
sbonld  have  been  admitted.  New  trial. 


(Ui  N.  C.  IW) 

UULLm  V.  NORFOLK  &  N.  C.  CANAL  Oa 

(Supreme  Court  of  North  Ganrfliia.   Feb.  21, 

1893.) 

Aptsalable  Ordbks — DiBHissAi.  or  Action. 
No  appeal  lies  fnnn  the  refDsal  of  a  mc^ 
tfon  to  dismiss  an  action  fbr  defective  aerriee, 
or  other  cause;  but  tbe  only  course  I«  for  tbe 
party  to  have  an  exception  noted*  and  then  pro- 
ceed regularly  to  answw. 

Appeal  from  superior  court,  Camden 
county;  HoKif,  Judge. 

Action  by  Francis  N.  Mullen  against  the 
Norfolk  Sc.  North  Carolina  Canal  Com- 
pany. Motion  by  defendant  to  dismiss 
the  action,  v-'hich  was  denied.  Defmdant 
appeals.   Appeal  dismissed. 

Frnden  A  Vhud  and  L.  C.  Lmthamttot  ap- 
pellant. 

Clase.  J.  The  defendant,  appearing  b7 
connael,  who  entered  a  special  appearance, 
moved  to  dismiss  tbe  action.  This  mo- 
tion was  refused:  and  the  defendant  did 
not  enter  Its  exception,  and  proceed  toan- 
Bwer,  but  at  once  appealed.  It  has  been 
often  pointed  out  that  such  an  appeal  Is 
premature,  and  will  be  dismissed.  Gull- 
ford  Co.  V.  Georgia  Co.,109N.C.S10,188.R 
Rep.  861;  Sheldon  v.  Klvett,  110  N.  C.  408. 
14S.  E.Bep.970;  and  other  cases  whirb  are 
cited  in  Clark's  Code.  (2d  Ed.)  p.  560.  If  a 
defendant,  by  simply  appearing  specially, 
and  moving  to  dismiss  tbe  action  npon 
the  allegation  of  defective  service,  or  on 
any  other  gruund,  can  appeal  from  a  re- 
fusal of  the  motion.  It  will  add  several 
moDtba  to  tbe  time  required  for  tbe  dis- 
position of  any  cauae  which  the  defendant 
may  wish  to  delay;  and  we  know  that  a 
delay  ot  Justice  la  often  a  denial  of  Justice. 
The  presumptlou  la  always  that  the  rnt> 
Ing  below  la  correct.  The  proper  course, 
therefore,  when  the  motion  to  dismiss  haa 
been  refused,  is  for  tbe  defendant  to  canse 
his  exception  to  be  noted  In  tbe  record, 
and  to  proceed  regularly  to  file  bla  an- 
swer or  demurrer.  If  the  final  derision 
below  Is  In  favor  of  the  defendant,  he  will 
not  desire  to  appeal.  If  It  Is  against  falm, 
his  exception  In  the  record  for  refusal  to 
dismiss  Is  not  waived,  and  be  wlU  have 
tbe  benefit  uf  it  on  tbe  appeal  from  the 
final  Judgment.  Tbe  disadvantage,.!!  any* 
Is  not  wltb  tbe  appellant,  but  with  tbe 
appellee,  since.  If  be  wrongfully  Insists  on 
the  refusal  of  such  motion,  instead  of  tak- 
ing an  amendment  or  nUaa  summons,  he 
will  have  his  pains  for  his  trouble,  and 
have  the  costs  to  pay,  besides.  If  the  affi- 
davit tor  publication  was  defective,  the 
court  properly  refused  to  dismiss  on  that 
ground,  and  granted  leave  to  plaintiff  to 
amend  tbe  affidavit,  and  foran  afiasorder 
of  publication.  Branch  v.  Frank,  81  N. 
C.  180;  Price  v.  Cox,  8S  N.  C.  261.  Besides* 
an  appeal  from  tbe  amendment  did  ootlle. 
Rluclalr  v.  Ballroad.  UI  N.  a — ,188.  B. 
Bep.  236.  Appeal  dismissed. 
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012  H.  C.  181) 

KBLL06G  T.  GAT  HANUFO  GO. 
(Sopnme  Court  of  North  CuoUaa.  Feb.81,U98.) 

Appeal  from  superior oonrt,  Gates  oount;;  O.  H. 
Brown,  JudKe. 

Action  bj  Bessie  W.  Kellogs  anlnst  the  Oay 
Manufacturing  Company.  Motion  by  defendant  to 
dismiBs  the  action  for  want  of  service,  which  was 
denied.  Defendant  appeal*.  Appeal  dismissed. 

L.  L.  Smith,  for  appellant,  w.  V.  Pruden,  for 
appellee. 

Pbb  Coriah.  This  la  an  appeal  ftom  the  refusal 
of  a  motion  to  dismiss  an  action.  The  appeal  is 
premature,  and  cannot  be  entertained.  Mullen  t. 
Canal  Co..  10  a  £.  Bap.  901,  (at  this  term.)  Ap- 
peal dlamlMed. 


(112  N.  0.  168) 

BASTERM  OAROUNA  LAND,  LUUBSR 

ft  MANUF'G  GO.  r.  FREY  et  at 
(Soprem*  Court  of  Nwth  Garalbuk   Vtb.  2U 
1893.) 

Fatbhts— DnoEiPTlON  or  Land— EzcKPTioNS. 
Where  a  patent  sets  out  the  bouodaries 
of  a  grant  of  land,  and  contains  an  exception 
that  within  which  bonnds-  there  hath  oeen 
heretofore  sranted  22,300  acres,"  the  exception 
is  not  void  for  uncertainty,  when  it  can  be 
made  certain  by  a  showing  wliat  land  was  in- 
eloded  in  the  first  srant  Waugh  t.  Rlchard- 
lOD,  30  N.  C.  470,  distinguished. 

Appeal  from  superior  cuart.  Dare  coun- 
ty ;  UoKK,  Jud^e. 

Action  by  the  Eaetem  Carolina  Land. 
Lumber  &  Mannfaetarins  Company  to  en- 
join Gporfse  H.  Frey  and  others  from  cut- 
ting timber  on  certain  land.  From  an  or- 
fler  dlBSolvioK  the  restraining  order,  plain- 
tiff nppetils.  Affirmed. 

F.  H.  Uasliee,  for  appellant.  Orandj  d 
Aydlett,  for  appnlleea. 

Cj^dk,  J.  Wi)  concur  with  the  court  be- 
low that  "the  plalntitl  haH  shown  no  title, 
real  or  apparent,  to  the  land  covered  by 
the  Rayfleld  patent,  which  antedated  the 
Blount  patent."  The  plaintlR  claims  un- 
dern  patent  Iseued  to  John  Gray  Blount 
In  171)5,  which  contains  tblR  exception: 
"Within  whirh  bounds  there  hntli  been 
beretofore  gran  ted  22,860  acres. "  The 
same  exception  appears  In  all  the  deeds 
wbtchmake  aptheplaintitr^a  chain  of  title. 
The  defendants  claim  under  a  patent  for 
480  acres  Issued  to  one  Ray  field  In  1716.  It 
Is  found  as  a  fact  that  the  RayfieM  laud  la 
within  the  outer  boundaries  of  the  Blount 
patent,  and  that  the  plaintiff  has  never 
been  In  pusseaalon  of  any  part  of  the  Ray- 
fleld  land,tbonsh  It  haa  been  Inpoaaewlon 
alnce  1878  of  certain  portions  of  the  land 
covered  by  the  Bloont  patent.  The  pos- 
nesslon  by  the  plaintiff  of  any  lond  em- 
braced in  Its  deed  was  constractlve  pos- 
session up  to  the  boundaries  thereof.  But 
this  deed  hnd  Inside,  as  well  as  outside, 
boundaries.  It  expressly  excepted,  and  did 
not  convey, land  within  theoutaldebound- 
artea  which  had  already  been  granted 
when  tbeBlonnt  patent  lasued.  The  Ray- 
fteld  patent  hod  been  granted  previously, 
and,  thousb  not  expi'essly  named  In  the 
Blount  patent,  id  cartam  est,  quod  certuni 
reddl  potest.  This  casedlfTersfrom  Waugh 
V.  Klchardsout  80  N.  C.  470.  where  an  ex- 


ception aimply  "of  5,000  acres"  was  held 
vuld  for  uncertainty.  In  McCormlck  r. 
Munroe,  46  N.  C.  13,  au  exception  like  the 
present, ol  "250  acres  previously  granted,** 
failed  because  such  prior  grant  was  not 
offered  In  evidence;  but  it  was  held  It 
would  have  bKen  good  If  auch  grant  bad 
been  produced.  Melton  v.  Monday,  64  N. 
C.  Here  the  prior  grant  to  Raytleld 
was  In  evidence.  Nnr  is  It  material  thut 
there  Is  a  link  broken  in  the  defendants' 
chain  of  title.  The  plaintiff  has  failed  to 
show  either  posaesslou  of,  or  auy  title  or 
color  <If  title  tOt  the /ocus  ifi  OHO.  It  bas 
no  right  to  ask  that  the  defendantf)  be  re- 
strained fromriittlngtimberthereon.  Nor 
can  we  give  any  welKht  to  the  suggestion 
that  it  will  be  difficult  now  to  locate  the 
lines  of  tbe  Ruyfleld  patent.  It  Is  found 
that  the  defendants  have  not  cut,  and  do 
not  Intend  to  cut.  or  trespass  on  lands 
outside  of  said  patent.  The  reutrainlng 
order  was  aoaght  to  prevent  cutting  on 
tbe  Raytleld  land,  and  was  dlaaolved,  ao 
as  to  permit  the  defendants  to  cut  there- 
on. If  they  cut  over  the  line,  they  will  do 
so  at  their  peril,  of  courae.  No  error. 


(112  N,  c.  zsa> 
BASNIGHT  V.  SMim.  Sheriff. 
(Supreme  Oonrt  of  North  Carolina.  Feb.  21. 

1883.) 

Advbbse  Possession— Color  of  Titlb  — Tax  Ti- 
tles—Phbscmptiotts. 

1.  Wliere  a  patent  for  land  excepts  land  ly- 
ing witbbi  its  limits  "prerioutfly  granted."  pos- 
seaeioQ  under  the  patent,  but  outBide  of  the  land 
previously  granted,  ia  not  conatructiTe  possea- 
aion  of  the  excepted  land,  and  the  patent  is 
oat  color  of  title  to  the  land  ao  excepted. 

2.  In  an  action  to  compel  the  sheriff  to 
execute  to  plaintiff  a  deed  of  lands  formerly 
owned  by  C.  and  J.,  and  hona^t  at  a  tax  sale, 

fiiaint^ff  introduced  the  deeaa  conveying  the 
inds  to  G.  and  J.,  and  evidence  of  a  tax  sale 
of  the  lands  to  him  for  taxes  due  from  G.  and 
J.,  but  no  evidence  was  offend  to  diow  tliat 
the  perscHiB  who  formerly  owned  the  lands 
were  the  same  persons  from  whom  taxes  were 
due,  except  tliat  the  tax  list  showed  taxes  due 
from  persons  of  the  same  uame.  Held,  that  the 
certificate  of  tax  sale  issued  to  plaintiff  la.  un- 
der Acts  1887,  c.  137,  §  «2.  and  Acta  1889,  c. 
218,  I  63,  'presumptive  evidence  Of  the  regit- 
larl^  of  all  prior  proceedings,"  and  this  pre- 
sumption waa  not  rebutted. 

Appeul  from  superior  court,  Dare  coun- 
ty ;  Hoke,  Judge. 

Action  by  W.  H.  Basnlght  against  Rob- 
ert W.  Smith,  aherlfr,  to  compel  defendant 
to  execute  a  deed  of  certain  Ictnds  to  plain- 
tiff, who  had  pnrchaaed  tbe  same  at  a  tax 
Bale.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

r.  H.  BnsbeeytoT  appellant.  OraodyJt 
Aydlett,  for  appellee. 

Clark,  J.  The  principal  point  in  thin 
case  ia  decided  in  Manufarturing  Co.  v. 
Frey,  abl  supra,  (at  thia  term.)  It  In 
there  held  that  where  a  patent  Issued 
for  a  tract  of  land,  reserving  land  within 
Us  limits  "previously  granted. "possession 
nnder  such  patent,  but  outside  of  the  land 
"previously  granted."  was  not  construct- 
ive potjsoRHlon  of  the  excepted  land,  and 
that  the  patent  was  not  color  of  title  to 
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tbe  land  lo  excepted,  though  the  bcrden 
was  on  the  party  claiming  onder  tbe  ex- 
ception to  ahow  that  the  land  In  qneatlon 
enme  within  theexceptlon.  Herethat  has 
been  done. 

Tbe  defendant  In  this  caBe,bowe7er,  far- 
ther contende  that  do  evidence  was  ottered 
tbat  John  Hooker  aud  Charles  Haagbton 
were  tbe  same  men  from  wbom  tbe  taxes 
were  due,  except  that  the  tax  Hat  showed 
land  listed,  and  taxes  therefor  doe,  from 
parties  of  tbe  same  name.  It  would  be 
Bofflelent  to  say  that  this  point  was  not 
raised  by  exception  below,  nor  by  prayer 
for  Instraction.  nor  by  Issue  tendered.  It 
cannot  be  ral»ed  berefor  tbe  Qrst  time.  If 
It  coald  be,  bowever  it  might  have  been 
formerly.  (Fox  v.  Stafford,  90  N.  C.  296.) 
by  the  present  law  (Acts  1S87,  r.  137,  {  62; 
Acts  1889,  c.  218.  {  63)  the  certificate  Issued 
to  the  plaintiff  aa  purchaser  at  the  tax  sale 
waa  **  preen mptira  evidence  of  tbe  regular- 
ity of  all  prior  proceedings."  This  pre- 
Bumptlon  was  not  rebutted.  No  error. 

(m  K.  c.  iti> 

BAKHAM'  at  sL  T.  'BESLU 
(Snprema  Ooort  ot  North  OaroUnm.  FeK  21, 
18830 

OOSTBUf  BT  AOimr— KiGHT  or  tTlTDUCLOBED 

Fbixcipal  to  Enforob. 

1.  Where  iriatntiffs'  agent  malcM  an  nn- 
■ealed  contract  with  defendant,  plaintiffs  maj 
recorer  on  such  ooatract,  even  tLough  it  was 
made  in  the  name  of  the  agent,  and  eTcai.  though 
the  fact  of  agency  was  not  disclosed. 

2.  The  fact  that  plaintiffs  were  nonresidents 
of  the  state  will  cot  defeat  their  right  of  re- 
eoreiy. 

Appeal  from  superior  court,  Cnrrltuck 
county;  Georqis  A.  Shufcbd,  JudKe. 

Action  on  a  contract  by  one  Barham 
and  anotber  against  J.  £.  C.  Bell.  From 
a  Judgment  for  defendant,  plaintiffs  ap- 
peal. Bevereed. 

Grandy.  &  Aydlett,  for  appellants.  W, 
D.  Prudeu,  tor  appfllee. 

Sbbphero,  C.  J.  "It  is  a  well-estab- 
lished rule  of  law  that  wbeu  a  contract, 
not  under  seal.  Is  made  with  au  agent  in 
bla  own  name  for  an  undisclosed  princi- 
pal, either  tbe  agant  or  the  principal  may 
sue  upon  it;  the  defendant  in  tlie  latter 
case  beingentltled  to  be  placed  In  the  same 
position,  at  tbe  time  of  the  disclosure  of 
tbe  real  principal,  ae  If  Che  agent  bad  been 
tbe  real  contracting  party.  Ewell'a 
Evans,  Ag.  S79:  Story,  Ag.  420;  Wbart. 
Ag.  403;  Amer.  &  Eng.  Enc.  Law.  425.  It 
Is  manifest  from  the  foregoing  authorities 
that  bis  honor  erred  in  charging  tbe  Jury 
tbat  tbe  plaintiffs  could  not  f  ue  upon  tbe 
contract  made  by  tbeir  agent,  Stevenson, 
with  the  d^i^Qdant.  It  Is  iusleted,  bow- 
ever,  tbat,  inasmuch  as  (he  plaintiffs  were 
residents  uf  the  state  of  Virginia,  they 
were  foreign  prlndpala,  and  therefore  not 
within  the  principle  above  mentioned.  We 
do  not  regard  it  as  entirely  settled  that  a 
foreign  principal  cannot  maintain  an  ac- 
tion upon  such  a  contract;  but,  bowerer 
this  may  be,  It  seems  clear  tbat,  while  tbe 
states  of  tbe  American  Dnlun  are  In  some 
sense  foreign  to  each  other,  yet,  so  lar  as 
concerns  tbe  reason  of  tbe  rale  asserted  by 


the  defendant,  "they  do  not  bear  the  same 
reciprocal  relations  as  does  one  of  these 
states  to  a  transatlantic  country."  Wbart. 
Ag.  supra,  793;  Taintor  v.  Prendergast,  8 
Hill.  72;  Barry  V.  Page,  10 Gray, 8S8. 
Then  must  be  a  new  trial. 


(m  N.  C.  83) 
FERBBEB  et  sL  r.  PIUTOHARD  et  sL 
(Supreme  Court  of  Ntnth  Carolina.  Feb.  21, 
18^.) 

PHAOOULBNT  OOSTET4NCB  OF  PrOPEBTT  BBFOBS 
MaKBIAQB — COMPBTBNCT  OF  WlTKBSS. 

1.  Where  a  woman.  Id  contemplation  of  a 
marriage  which  afterwards  takes  place,  Tcdun- 
tarily  coave^  her  property  without  the  con- 
sent of  her  future  hasband,  the  record  of  the 
deed  thetet<^  some  14  dus  before  the  marriage 
does  not  prevent  him  from  aToiding  It  as  a 
fraud  on  his  marital  rights.  Poston  v.  Gilles- 
pie, 5  Jones,  Eg.  258,  followed. 

2.  The  conveyance  Is  fraudulent.  thousAi 
made  for  the  benefit  of  children  by  a  former 
marriage,  who  hare  no  knowledge  of  the  fraud. 
Tisdale     BaUey,  6  Ired.  Eo.  358,  foUowed. 

3.  In  an  action  by  a  husband,  after  the 
death  of  the  wife,  to  set  aside  such  conreyance^ 
he  is  a  c(»npetent  witness  to  prove  tbat  the 
signature  to  a  letter,  in  which  she  promised  to 
marry  hhn,  was  In  her  handwriting,  nnce  it  was 
not  a  **tnuuacti(«i"  with  a  deceased  peraoi, 
within  Code,  $  680. 

Appeal  from  superior  court,  Currituck 
county;  Hoke,  Judge. 

Action  fur  partition  by  Joseph  E.  Fere- 
bee  and  others  against  S.  H.  Pritcbard 
and  others.  From  an  order  dismissing  the 
action,  plaintiffs  appeal.  Affirmed. 

Grandy  A  Aydlettt  fur  appellants.  W. 
Pruditn,  for  appellees. 

Shephebd,  r.  J.  "It  la  now  clearly  net- 
tled [n  tbis  state  tbat  avoluntary  convey- 
ance of  her  property  by  a  woman,  in  con- 
templation of  a  marriage  wbicfa  after- 
wards takes  place,  is  a  fraud  upon  tbe 
husband,  if  be  be  not  apprised  of  the  exist- 
ence of  the  dtied."  Speucer  v.  Spencer,  8 
Jones,  Eq.  404;  Logan  v.  Simmons,  3  Ired. 
Eq.  4H7;  TlBdHle  v.  Bailey,  6  Ired.  Eq.  358; 
Poston  v.  GlllPRple,  5  Jones,  Eq.  25S; 
Goodtioo  V.  Whitfield.  5  Jred.  Eq.  163; 
Baker  v.  Jordan, 73  N.  C.  145.  In  tbe  pres- 
ent case  It  is  found  by  the  jury  tbat  on 
the  27th  uf  AugUHt,1866,  the  date  of  the  ex- 
ecution o\  tbti  deed  from  Mary  J.  Nortban 
to  her  children  by  a  former  marriage, 
there  was  a  subsisting  contract  ot  mar- 
riage between  the  said  &]ary  and  the  de- 
fendant E.  W.  Holt,  wblcb  contract  was 
consummated  onthe  22d  day  of  the  follow- 
ing month.  It  is  further  found  by  the  jury 
tbat  the  said  Holt  had  no  knowledge,  at 
tbe  time  ot  bls-marrlage,  of  the  said  deed, 
and  that  he  has  never  asst-nted  to  the 
same.  Under  these  clrcu  rastances  it  would 
seem  very  plain  that  tbe  deed  Is  voidable 
by  tbe  husband  as  a  fraud  upon  his  mari- 
tal rights.  But  it  Is  Insisted  that,  as  It 
was  registered  some  14  days  before  the 
marriage,  the  husband  was  affected  with 
conetructire  notice,  and  tbat  the  princi- 
ple deducible  from  tbe  foregoing  authori- 
ties Is  therefore  inapplicable.  The  plain- 
tin's  counsel  was  unable  to  produce  any 
authority  to  show  that  the  doctrine  ot 
constructive  notice  has  been  extended  to 
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cases  of  this  character.  On  the  contrary, 
It  bas  been  decided  by  this  court  (Poaton 
r.  Ollleaple,  supra)  that  eTon  actual  no* 
tlce  before  the  marriage  will  not  affect  the 
bnsbaad'H  rights,  provided  the  deed  be 
made  without  fals  consnut,  after  the  ea- 
gaKement.  In  this  ease  the  deed  was  exe- 
cuted after  the  eogagement,  and,  as  actu- 
.  al  notice  would  not  have  prevented  the 
husband  from  avoiding  It,  A  iortioii  con- 
Btructlre  notice  coald  not  have  that  effect. 

It  la  next  Insisted  that  there  la  a  dlatlni^ 
tlon  In  caaea  where  the  deed  la  made  for 
the  benefit  of  children  by  a  former  mar- 
riage, and  who  hare  no  knowledge  of  the 
Itaad.  It  1h  sufficient  to  say  that  this 
court  haa  repeatedly  held  the  law  to  be 
otherwise.  In  Tlsdale  v.  Bailey,  snpra, 
KvFFm,  0:  J.,  In  refmnce  to  this  very 
question*  remarked:  "As  to  the  Idea 
that  the  children  can  hold  nuder  the 
deed  upon  the  ground  of  their  Innocence 
of  any  frnad,  It  la  altogether  Inadmis- 
sible."  Lord  Chief  Justice  Wilhut  said, 
in  Bridgemnn  t.  Green,  (WUm.  64.)  that, 
"  though  not  a  party  to  an  Imposition,  who- 
ever receives  any  thing  by  means  of  It  must 
take  It  tainted  with  the  Imposition.  Par- 
titioning and  cantoning  it  out  amonv  re- 
lations and  friends  will  not  purify  the  gift, 
and  protect  it  against  the  equity  of  the 
person  Imposnd  upon.  Let  the  hand  re- 
ceiving It  be  ever  so  chaste,  yet,  said  he, 
II  it  comes  through  a  polluted  channel, 
the  obligation  of  restitution  will  follow 
It."  Goodson  V.  Whitfield  and  Logan  v. 
Simmons,  supra. 

The  exceptions  to  the  charge  of  the 
court  cannot  be  sustained.  There  was  no 
evidence  that  the  husband  had  notice  of 
or  consented  to  the  execution  of  tbe  deed 
before  his  roarrlagp,  nor  does  it  appear 
that  he  has,  since  the  death  of  his  wife, 
even  unequivocally  consented  to  the  same, 
or  done  any  other  act  by  which  be  Is  pre- 
cluded from  relief..  We  ore  also  of  tbe 
opinion  that  the  te'etlmony  of  A.  J.  Davla 
and  the  letter  of  Mrs.  Northan  to  E.  W. 
Holt  were  sufficient  to  warrant  the  Jury  In 
finding  that  there  was  a  contract  of  mar- 
riage between  the  parties  at  the  date  of 
the  execution  of  the  deed.  The  objection 
that  Bolt  was  Incompetent  as  a  witness 
to  prove  that  the  signature  to  the  letter. 
In  which  Mrs.  Northau  promised  to  mar- 
ry hira,  was  in  her  handwriting,  canuot 
be  sustained.  It  was  not  a"  transaction" 
with  a  deceased  peruon,  within  the  mean- 
ing of  section  500  of  the  Code.'  Bush  r. 
Steed,  91  N.  C.  226. 

As  to  the  motion  for  a  new  trial  on  the 
ground  of  newly>dlacovered  evidence,  we 
have  carefully  examined  the  aOldavit  of 
the  plalutifTs,  and  after  due'i-bneideratlon 
huve  concluded  that  It  does  not  present  n 
case  which  calls  for  the  Intervention  of  the 
court.  In  State  v.  Mitchell.  102  N.  C.  34H, 
e  S.  E.  Bep.  702,  we  stated  "  that  this  court 
will  as  a  role,  in  future,  grant  or  refuse 


HTode,  {  690,  provldea  that  on  'the  trial'  of  an 
action  *  •  *  a  party  •  •  •  interested  la  the 
event  *  •  •  shall  not  be  examined  m  a  wlt- 
oeea  In  hla  own  behalf,  against  the  *  *  *  but* 
viTor  of  a  deceased  person,  «  •  *  concerning 
a  personal  transaction  or  commuoication  be- 
tween the  witness  and  the  deceased  periion." 


sach  motions  without  dlscnsslng  the  facta 
embodied  in  tbe  petitions  or  amdavlts  of 
the  moving  party,  as  we  cannot  see  that 
any  good  will  be  aeeompUsbed  by  coDtrit>- 
otlng  another  to  the  volumes  that  have 
twen  written  upon  the  exercise  of  legal  dis- 
cretion In  deciding  questions  raised  by  ap- 

fillcations  for  new  trials.  **  Upon  an  exam- 
oation  of  the  whole  record  wn  are  unable 
to  find  any  error.  Tbe  Judgment  most 
therefore  be  affirmed. 


  (lU  1?.  C.  76) 

la  re  HATBS. 
Oiivraine  Ooart  of  Nnth  Osxrtlna.   Fek  21« 
18Q8J 

Allowavck  to  Widow. 
VuAvc  Code,  i  2116,  provt^Ung  tiiat  everr 
widow  of  an  Intestate  shall  be  entlUed  to 
an  allowance  from  the  personal  estate  Ibr 
the  snpport  of  herself  and  family  for  one  year 
aftw  his  decease,  and  section  2119,  defioins 
"family"  to  b&  besides  the  widow,  every  child 
of  the  deceased  residing  with  him  at  his  death 
under  15  yean  of  aee,  a  widow  is  entitled  to 
an  allowance  for  alt  children  onder  16  living 
with  the  deceased  at  his  death,  and  is  not  eon- 
fined  to  the  measure  of  the  fan^  at  the  ttm 
of  her  application  for  allowance. 

Appeal  from  auperlor  court,  Gates  coqd- 
ty;  Grorgk  A.  Shuford,  Judge. 

Petition  by  Venlp  S.  flayea,  widow  of  T. 
E.  Hayes,  for  an  allowance  out  of  the  per- 
sonal estate  of  her  husband,  under  Code,  f 
2122.  From  a  Judgment  of  tbe  soperlor 
court  overruling  a  Judgment  of  tbe  clerk 
of  this  court,  modifying  a  report  of  the 
commlsslonera  making  an  allowance,  W, 
B.  Hayes,  as  administrator,  appeals.  Af- 
firmed. 

L.  L.  Smftt,  for  appellant.  W,  J>.  Pru- 
de n,  for  appellee. 

MacRab,  J.  We  see  no  reason  why  we 
should  disregard  the  plain  words.of  tbe 
statute,  and  restrict  the  allotment  of  tbe 
year's  support,  as  contended  for  by  tbe 
administrator,  to  the  measure  of  the  fami- 
ly at  the  time  of  the  application.  Section 
211(1  of  the  Code  provides  that  "every  wid- 
ow of  an  Intestate  •  •  •  ahull  be  «ntl> 
tied,  besides  her  distributive  share  In  her 
husband's  personal  estate,  to  an  allow- 
ance ttierefrom  for  the  support  of  berstit 
and  her  family  for  one  year  after  his  de- 
cease.** The  nert  section  fixes  the  amount, 
and  section  2110  (that  which  we  are  uow 
to  construe)  defines  tbe  word  "family"  to 
be,  "besides  the  widow,  every  child  ^tber 
of  the  deceased  orof  the  widow,  and  every 
other  person  to  whom  the  deceased  or 
widow  stood  In  the  placeof  a  parent,  who 
wns  reBldlufr  with  the  deceased  at  his 
death,  and  whose  age  did  not  then  exceed 
fifteen  years."  The  nidowaenms  not  to 
have  claimed  thatthe  allotment  shonld  be 
made  to  cover  the  two  children  by  the  for- 
mer marriage,  who  were  part  of  tnetamlly 
at  the  death  of  the  Intestate,  as  no  men- 
tion of  them  Is  made  In  the  record.  The 
tacts  of  thiseese  afford  an  apt  lllnstratlon 
of  the  reason  why  the  section  should  re 
ceive  a  literal  loterpretatlon.  The  provi- 
sion wasmadefor  widows  in  1796, because, 
under  the  then  existing  laws.  It  wos  In 
tbe  power  of  the  administrator  to  expost 
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to  sale  tbe  whole  crop  and  prorlBionB  of 
the  deceased,  and  thereby  deprive  tbe 
widow  of  the  means  of  BubslstcDce  for  her^ 
Belt  and  family.  It  was  personal  to  her, 
and  If  Bhe  died  pending  the  proceedings, 
and  before  the  allotment.  It  abated,  and 
could  not  be  laid  off  to  the  children.  Ex 
parte  Dnnn,  93  N.  C.  187,  and  cnses  cited. 
Its  pDrp08e,aB  said  In  Elmball  v.  r>emlnK, 
6  Ired.418,**  was  to  make  provlidon  for  tbe 
preHslng  wanta  of  tbe  widow  personally, 
and  to  enable  her  at  that  monrnfal  Junc- 
ture to  keep  faer  family  about  her  tor  a 
short  season,  and  prerent  the  necessity  of 
scattering  her  children  abroad,  until  time 
were  allowed  for  selectluK  suitable  sltua- 
tloDB  for  them. "  The  number  ot  children 
residing  In  the  family  at  tbe  death  of  the 
Intestate,  according  to  the  report  of  tbe 
commissioners,  was  two.  The  amount  of 
tbe  allotmoit  was  fixed  by  the  Btatute, 
and  was  personal  to  tbe  widow.  How 
nneeosary  It  may  bare  been  to  her  then, 
when  the  death  ol  her  husband  was  fol- 
lowed probably  by  the  sickness,  and  soon 
by  the  death,  of  ons  of  tbe  children,  this 
sad  event,  we  may  well  presurne,  entailing 
more  of  expenfle  and  of  Immediate  necesal- 
ty  upon  her  than  thn  amount  of  tbe  allow- 
ance to  her  on  account  of  the  child.  We 
cannot  conclnde  that  It  was  the  Intention 
of  the  statute  to  deprirs  the  widow  of  this 
portion  uf  tbe  allowanue  because  of  tbe 
death  of  the  child  before  tbe  filing  of  hei 
petltlcni.  JDdgmentafBrmed. 


(112  N.  d  122) 

,FORB»S  «C  al.  T.  WIOOINB. 

(SnproM  GonzC  eC  North  OsidhM.   Febb  21, 
ISBB. 

Fxaob  EviDiiras— EzfuiTATiOK  or  Rsoori>— 

PBAnDDLBNT  iHTBBLtHBATION. 

1.  When,  on  ui  Israe  af  to  whether  title 
to  emrtain  land  eorered  by  water  pused  hf  vir- 
toe  of  partldon  proceedlnn  and  a  Bale  therenn- 
der,  the  only  evidence  of  record  to  determine 
«Dch  luoe  Is  the  petition  for  partition,  which  de- 
Rciibes  the  property  soaght  to  be  partitioned  as 
a  tract  of  land  covered  by  water,  with  a  mill 
thereon,  and  the  report  of  the  maater  in  equity, 
reciting  the  sale  br  him  of  "the  mill  aud  appur- 
tenanoe*  describeo  in  the  petition,"  parol  evi- 
dence la  Inadmissible  to  show  that  only  the  mUl 
and  two  acres  were  sold,  and  not  the  tract  of 
land  covered  by  water,  in  that  the  record  speaks 
for  itself,  and  cannot  be  fficplain«d. 

2.  Though,  under  eertam  drcamstancet,  it 
might  be  competent  to  show  that  a  record  of  a 
court  had  been  fraudulently  interlined,  and  was 
tbfsi^fore  not  a  true  record,  such  proof  cannot 
be  made  by  simply  handing  the  paper  to  the 
Jury,  for  tfiem  to  compare  the  handwriting  of 
the  tnterihied  vrorda  vnth  the  other  writlDg  In 
the  lecoBd. 

Appeal  from  superior  court.  Gates  coun- 
ty; O.  H.  Bbown,  Judge. 

Action  by  W.  8.  Forbes  and  others 
against  John  B.  Wlgglna  to  recover  dam- 
ages, and  to  obtain  a  perpetoal  injunction 
restraining  defendant  from  catting  timber 
and  eommltting  other  acta  ot  trespass  on 
land  alleged  by  plalntifts  to  belong  to 
them.  From  a  Judgment  for  d^Midant, 
plalntilfB  appeal.  Affirmed. 

W.  D.  Praden  and  St.  Leon  Scall,iorap- 
pell  ants.  L.  L.  Smitbt  for  appellee. 


MaoBae,  J.  It  aeema  to  have  been  eon- 
ceded  that  the  tiueatloD  in  this  case  was 
whether  title  to  tbe  land  coTered  by  tbe 
water  ot  tbe  Btallinga  mill  pond  passed 
out  of  tbe  heirs  of  StnlllngB  by  virtue  of 
the  proceedlngB  tor  partition  In  the  court 
of  equity  of  Gates  county  In  1860  and  the 
sale  thereunder;  tor  that,  If  It  did  not  so 
pass,  the  plalntlBs  had  acquired  title  to 
the  same  by  sabseqnent  proceedings  and 
deed. 

The  first  exception  was  to  the  refusal  ot 
hU  honor  to  admit  parol  testimony  to 
show  that  only  the  mill  and  two  acres 
were  sold,  and  not  the  tract  of  land  cor- 
ered  by  water  known  as  the  **mlll  pond.** 
The  petition  fur  partition  Sled  In  i860  de- 
scribes the  property  as  a  tract  of  land  cov- 
ered by  water,  with  a  water  mill  thereon, 
and  the  report  of  W.£.  Manning,  clerk 
and  master, to  theconrt  at  the  succeeding 
term,  recites  tbe  aale  by  bim  ot  the  mill 
and  appurtenances  described  la  tbe  pe- 
tition. Neither  tbe  deed  nor  any  other 
part  ot  tbe  record  than  the  petition  and 
report  was  sent  up  with  the  case  on  ap- 
peal, but  no  objection  wae  made  by  tbe 
plaintiffs  to  tbe  want  of  the  rest  ot  the 
record.  Taking  that  portion  of  the  rec- 
ord to  which  we  have  referred  as  all 
that  the  parties  desired  us  to  examine,  it 
could  not  be  Impeached  In  this  proceeding 
by  parol  testimony  or  otherwise.  It 
must  stand  until  attanked  In  a  proper 
proceeding,  and  reformed  by  tbe  court 
which  made  It.  Reld  v.  Kelly.  1  Dev.  318. 
Plaintiffs'  counsel,  In  bis  brief,  recognizing 
this  principle,  contends  that  while  the  rec- 
ord cannot  be  tbns  Impeached,  yet  it  may 
be  explained.  But  it  has  been  often  said 
that  a  record  speaks  for  ItBelt;  It  cannot 
be  explained.  Wade  v.  Udeneal.  S  Dev. 
423;  Kerr  v.  Brandon,  84  N.  C.  l:!8;  Hop- 
per V.  Justice,  111  N.  C.  418, 16  S.  E.  Rep, 
620.  This  does  not  bring  us  In  conflict 
with  the  principle  stated  in  Smith  v.  Low, 
&  Irud.  197.  and  tbe  later  cases  upon  the 
same  line,  such  as  Walters  t.  Moore,  90  N. 
C.  41,  and Gurleev.  Smith, 91  N.C.172,  where 
it  is  held  that  "the  records  ot  a  court 
professing  to  state  tbe  Judicial  transac- 
tions of  the  court  iteell  cannot  be  contra- 
dicted by  parol  evidence  or  any  other 
proof,  for  they  Import  verity  in  them- 
selves; but  the  acts  and  doings  out  ot 
ronrt  of  a  ministerial  officer,— as thenlerk, 
in  iBsning  writs;  constables  and  sheritis. 
In  n^aklng  returns  on  warrants,  writs, 
etc., — althuDgb  required  by  law  to  be 
returned  into  a  court  ot  record,  are  on^ 
prima  facie  to  be  taken  as  true,  end  are 
not  concluHlve  evidence  ot  the  things  they 
write.  They  may  be  contradicted  by  any 
evidence,  and  shown  to  be  false,  ante- 
dated," ete.  It  was  nut  contended,  and 
it  could  not  be  successfully  maintained, 
that  tbe  report  of  a  commlsaloner  to 
make  sale  under  direction  of  the  court, 
and  which  was  necessary  to  be  pasBsd 
npon  and  confirmed  by  the  court  In  order 
to  give  etteot  to  the  sale  after  tbe  same 
bad  been  filed  and  confirmed,  and  made 
a  part  of  tbe  record,  would  be  upon  the 
same  footing  as  tbe  returns  of  sherlfh  and 
constables,  which  need  no  order  ot  eon- 
flrmation  to  give  them  validity. 

Tbe  second  exception  would  seem  to 


Digitized  by 


Google 


906 


80UTHEASTEBN  BBFOBTBB»  Vol.  !& 


(N.  C. 


lose  force  for  the  same  reaaon,  as  an  at- 

tenipt  to  vary  the  record  by  parul  tegtl- 
mooy. 

WecoQcor  with  bis  honornpon  the  third 
exception.  It  might  have  been  coinpe> 
tent,  aa  contended  by  the  leajDed  counsel 
for  the  plalntlOa.  to  show  that  this  was 
not  the  record  of  the  court*  by  proving  an 
Interlineatiun  fraudulently  made,  which 
constituted  no  part  of  the  record;  bnt 
ft  could  Dot  be  done  by  almply  bandlnsr 
the  paper  tc  the  Jury,  for  them  to  com- 
pare the  handwriting  of  the  Interlined 
words  wtth  that  ol  the  body  of  the  peti- 
tion. Such  comparisoD  of  handwriting 
Is  not  permitted  to  be  done  by  the  jury  In 
the  coarts  of  thla  state.  Fuller  v.  J«'nz. 
101  N.  a  110,  7  H.  E.  Rep.  68B. 

Judgment  affirmed. 


cm  N.  c.  stt) 

STATB  T.  JACKSON.  , 
(SiqireiDe  Goort  of  North  Oarolina.    Feb.  21, 

Arrsia.  iiT  Forma  Faupbhib  —  Dishissal  tor  Ih- 
■UTPiotexT  ArPiDAviT— Ahbhdhbnt  or  Casb. 

1.  Where  the  substance  of  an  sffidftTlt  fdr 
leave  to  appeal  In  forma  paoperla  Is  set  ont,  and 
shows  that  it  does  not  comptr  ^ritii  the  statntib 
the  appeal  wiU  be  dlsmiasea. 

2.  Correctioa  and  amendment  of  a  ease  or 
transcript  on  appeal  cannot  be  made  by  a  party 
without  oertioraii  beln^  granted. 

Appeal  from  anperlor  court.  Northamp- 
ton connty ;  Shdfobd,  Judge. 

Andrew  Jackson  was  conTleted  of  lar- 
ceny, and  appeals.  Appeal  dismissed. 

W.  W.  Peebles  A  noa^  for  appellant. 
Tbe  Attorney  Qeoeral,  for  the  State. 

Clark,  J.  The  case  on  appeal,  which 
was  made  up  by  appellant's  counsel,  no 
counter  case  harlng  been  filed  by  the  sulic- 
itor,  recites  that  thu  defendant  appealed 
to  this  court  "In  fonna  paaperia,  upon  fil- 
ms an  affidavit  that  he  is  unable  to  jcive 
tecnrity  tor  the  coats  of  the  appeal. "  This 
M  almost  identical  with  the  language  used 
•:n  State  v.  Jones.  98  N.  C.  617.  It  Is  there 
ntlmated  that  possibly.  If  the  recital  had 
9een  simply  that  the  defendant  was  per- 
nltted  by  the  court  to  appeal  /n  forma 
tanpeiiB  Qpon  attldaTlt  filed,  there  would 
M  a  preanmptfon  that  the  affidavit  was 

afflcient;  but  where  (as  in  that  rase  and 
n  this)  the  substance  of  the  affidavit  Is 
let  out,  and  the  courtsees  that  It  islnsuffl* 
4ent,  the  appeal  muat  be  dismissed.  An 
appeal  tn  fbrma  pauperta  is  only  permis- 
sible when  the  statutory  requirements 
have  been  compiled  with.  State  r.  Wylde, 
JIO  N.  C.  600, 16  S.  E.  Rep.6.  and  cases  thera 
cited.  The  granting  of  the  motion  of  the 
attorney  general  to  dismiss  is  not  a  mat- 
ter of  discretion,  but  a  right.  State  t. 
Morgan,  77  N.  C.  610;  State  v.  Payne.  OS  N. 
C.  618. 

Since  this  cause  was  argued  and  decid- 
ed, and  the  opinion  written,  the  defendant 
sends  op  a  copy  of  the  affidavit  on  which 
the  leave  to  appeal  was  granted.  No  mo- 
tion or  order  for  eerttorari  was_^ made,  and 
we  cannot  recognize  this  Irregular  mode 
of  sending  op  papers  afteracause  Is  hpard, 


without  notice  to  the  other  aide,  and 
wtthuat  an  order  of  the  court.  Bach  pa- 
pers become  no  part  of  the  record.  Notice 
was  reiterated  at  last  term.  In  the  ease  of 
State  V.  Frizeil.  16  S.  £.  Rep.  400,  that,  If 
there  were  defects  In  making  up  cases  or 
transcripts  on  appeal,  the  court  would 
not  grant  certiorari  to  appellants  to  cor- 
rect the  same,  unless  It  was  shown  that 
the  appellant  was  without  default.  A  foF- 
tfor/,  the  court  will  not  permit  aueb  cor- 
rection and  amendment  to  be  made  by  the 
party  himself  without  a  certiorari  grant- 
ed. It  is  true,  in  an  exceptional  cuee.  the 
court  might  permit  the  certiorari  to  Issue 
now,  or  have  sent  It  down  ex  mero  mutu; 
but  an  examination  of  tbo  record  abowa 
technical,  not  substantial,  grounds  ol  ex- 
eeptlon  to  the  proceedings  below.  The 
rulings  and  Judgment  of  that  court  are 
presumed  to  be  correct.  Tbe  cane  on  ap- 
peal, as  made  out  by  the  appellant,  enti- 
tled the  attorney  general  to  have  his  mo- 
tion to  diemhw  granted.  The  appellant 
neither  applied  for  a  certiorari,  dot  baa 
the  court  thought  the  case  one  reqoirlog 
it  to  issue  such  writ  ez  mero  mota. 
Appeal  dlsDLiased. 


(US  M.  a  w) 

MAHRINBB  et  sL  v.  JOHN  L.  BOPER  OO. 
(Si^reme  Court  of  North  Oandhw.  FA.  2U 

isas.) 

Oedbrs— Rights  or  AsnoHBS. 

Act  1B89,  o;  280,  entiUed  "An  aet  to 
prerent  manofacturen  and  others  from  issning 
nontransferable  ddcets  or  other  scrip  in  pay- 
ment tor  labor  done,"  and  which  requires  pay- 
ment of  "their  face  Talue"  to  the  persona  hala- 
inc  the  same,  ia  a  ^enal  statate,  and  moat  be 
80  construed,  if  possible,  aa  not  to  infringe  &e 
liberty  of  all  persona  to  malce  contracts  within 
the  bounds  of  public  poller;  and,  so  eonstmed, 
an  aasisaee  of  an  order  payable  In  merchandise 
for  labor  done  ia  £iot  entitled  to  demand  and  re- 
ceive payment  in  money,  instead  of  mewJiandlse. 

Appeal  from  nuperlur  court,  Washington 
county;  Hoke,  Judge. 

Action  by  W.  C.Marriaer  &  Bro.  against 
the  John  L.  Roper  Company  on  certain 
orders  Issued  by  defendant,  and  assigned 
to  plaintiffs  by  the  payees.  The  action 
was  originally  brought  In  Justice's  coort, 
where  plalntllfs  recoTered  Judgment  for 
$180.  On  appeal  to  the  superior  conrt  the 
Judge  intimated  that  plaintiffs  were  not 
entitled  to  recover.  Plalntlfte  thereapon 
submitted  to  a  nonsuit,  and  appeal. 
Affirmed.  • 

The  form  of  the  orders  In  as  follows,  the 
forms  ur  blantis  t)elng  filled  In  with  the 
date,  the  amounts,  and  the  name  of  the 
payees:  "t—  Boper,  — ,  180-. 

Company  store  •  •  •  Pay  in  merchan- 
dise to  *  *  *  dollars,  and  charge  tu 
account  of  John  I<.  Roper  Co.'  It  was 
admitted  bythe  defendant  thatthe  person 
who  Mgned  these  orders  was  the  duly-aa- 
thoriied  agent  of  the  defHidant  company 
to  sign  and  Issue  tbeni ;  that  the  deffaao- 
ant  company  was  a  corporation  doing 
bnslnesB  In  the  county  of  Washington; 
that  the  persons  to  whom  said  orders 
were  Issued  were  the  servants  and  labor- 
ers of  the  defendant;  that  the  amounts 
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nentloned  In  said  orders  were  daft  and 
vwlDff  In  mercfaandlae,  as  stated  in  orders 
to  the  parties  therein  framed  for  their 
lerrtces  and  labor  for  tbe  defendant;  that 
all  of  said  orders  were  ieeoerl  after  the  Idt 
day  of  April.  1891, and  aggregated  9130.80; 
that  said  orders  were  daly  assigned  in 
writing  to  tbe  ptalntitts  tor  value,  and 
that  Du  part  of  tbe  same  has  been  paid. 
It  was  farther  In  evidence  that  the  plain- 
tiffs bad  demanded  payment  from  the  d& 
fendant  of  said  order  in  money,  but  had 
made  no  demand  tor  payment  In  merchan- 
dise. It  was  fnrther  admitted  that  de- 
fendant had  always  been  ready  and  will- 
ing, and  1b  now  ready  and  wllIlDg,  to  pay 
said  orders  In  mercbandl&e,  as  ea lied  for, 
which  plaintiff  refased  to  accept. 

Lt.  C.  Lntham,  lor  appellant.  C,L*Pet- 
tiipnwt  tor  appttllee. 

M aoRab,  J.  Everything  Is  admitted  In 
this  case  to  bring  before  the  cuart  the 

?;ueatlon  of  the  constrnctlon  of  the  act  of 
88tt,  (chapter  280.)  whether  the  assignee  of 
the  order  or  " scrip "  Issued  by  defendant, 
payable  In  merchandise,  la  entitled  to  re- 
quire of  defendant  payment  of  tbe  face 
rsluA  of  tbe  same  In  mnney.  Instead  of  In 
merehaadtse.  The  language  of  the  first 
section  of  the  statute  Is  as  follows: 
"That  It  shall  be  nnlawfal  for  any  person 
or  persons,  firm  or  corporation,  who  em- 
ploy laborers  by  the  day,  week, or  month, 
to  Issne  In  payment  for  snch  labor  any 
ticket  or  tickets  or  other  scrip  bearing 
npon  their  face  the  word  ** nontransfera- 
ble, "or  to  Issue  tickets  or  scrip  In  any 
form  that  would  reader  them  void  by 
transfer  from  the  person  or  persons  to 
whom  Issued;  but  all  tlckete  orscrip  Is- 
sued to  laborers  for  labor  done  shall  be 
paid  to  tbe  person  holding  the  same  their 
face  Talae  by  tbe  person  or  persons,  firm 
or  corporation  issuing  the  same."  The 
operation  of  this  statute  was  confined 
tu  certain  counties  named.  By  the  act  of 
1^90.  (chapter  870,)  Its  provisions  were 
extended  to  the  county  of  WauhlnRtoD, 
and  snbsequently,  as  we  are  Infoimed, 
made  general.  It  will  not  be  necessary 
for  OS  to  address  ourselves  to  the  very 
eerioas  constitutional  question  how  far  it 
is  In  the. power  of  tbe  legislature  to 
abridge  the  contractual  rights  of  persons 
avi  Juris,  or  attem  pt  to  mark  the  lines  of 
public  policy  by  which  persona)  liberties 
may  he  r€>Btrk*ted.  These  questions  arise 
Jn  the  consideration  of  particular  cases, 
and  most  be  met  only  when  they  are  pre- 
sented,and  then  with  themindoftheeonrt 
disposed  to  ophold  tbe  legislation,  ontess 
It  plainly  appears  to  be  in  disregard  of 
the  principles  of  liberty  guarantied  in 
tbe  constitution,  and  In  natural  right. 
In  the  case  btifore  us  It  Is  simply  a  mat- 
ter of  Interpretation  of  the  meaning  of 
words  where  there  Is  little  roitm  for  con- 
atractlon.  It  Is  folly  admitted  that  the 
orders  In  question  are  transferable,  and 
that  the  assignee  has  all  the  rights  of  tbe 
original  holder  or  payee.  The  difficulty 
has  arisen  In  the  construction  of  tbe 
words,  "shall  be  paid  to  the  nemon  hold- 
ing the  same  their  face  value.  *  If  we  may 
look  to  tbe  caption  of  the  act.  It  reads, 
"An  aet  to  prevent  mannfactarers  and 


others  from  Issuing  nontransferable  tkk 
ets  or  other  scrip  In  payment  fur  laboi 
done."  Tbe  language  of  the  act  Itself  In 
large  enough  to  relieve  It  from  objections 
which  would  apply  to  class  Inglslatiou, 
for  It  bears  upon  all  pereone,  Arms,  and 
corporations  employing  laborers.  What 
is  the'meanlng  of  "shall  be  paid.  *  *  * 
their  face  valneT*  AdmlttUng  the  liberty 
of  all  persons  aif  Jaria  to  make  con- 
tracts within  tbe  bounds  of  pnblle  policy, 
and  therefore  tbe  right  of  the  employe  to 
accept  and  of  tbe  employer  to  give  an  or- 
der payable  In  merchandise  forlabordone, 
and  tbe  right  of  the  payee  to  transfer 
and  asfifgD  the  same,  do  the  words  above 
quoted  change  the  contract,  and  author* 
Ise  tbe  asf^lgnee  to  demand  and  receive 
payment  in  money.  Instead  of  In  msr- 
chandise?  There  Is  nothing  In  onr  view 
which  would  permit  us  tu  place  tbe  nar- 
row construction  contended  for  by  the 
plaintiff  npon  this  statute,  so  as  to  re- 
strict tbe  payment  to  money.  The  word 
"pay,"  while  often,  In  commercial  trans- 
actions, meaning  satisfaction  In  money, 
has  a  much  wider  significance  In  Its  ordi- 
nary nsage,  and  Includes  satisfaction,  dis- 
charge, compensation.  Tbe  only  meaning 
of  "face  value"  which  occurs  to  us  la  the 
value  expressed  on  the  face  of  the  writ- 
ing. This  word  "value"  Is  a  word  more 
comprehensive  than  "price."  "By  the 
price  of  a  thing,  therefore,  we  shall  beace- 
fortb  nnderstand  its  valoe  In  money ;  by 
the  value  or  exchange  ralne  of  a  thing, 
its  general  power  of  purchasing,  the  com- 
mand which  its  possession  gives  over  pnrw 
cbasable  commodities  in  general. "  These 
are  deflnttlouB  given  by  Mill  In  his  Politi- 
cal Economy.  Tbe  word  Is  used  In  many 
Boneee  which  might  be  Illustrated,  bad  we 
the  time,  but  would  serve  do  good  pnr- 
poHs  here.  If  It  had  been  the  Intention  of 
the  act  to  confine  It  to  money.  It  would 
have  ben  easy  so  to  express  It.  In  a 
statute  of  tbe  same  character  in  West  Tir^ 
glnla  tbe  words  used  are,  "face  value  In 
lawful  money  of  tbe  United  States."  Oth- 
er words  would  have  expressed  the  plain 
meaning  of  the  le^Hlatnre  If  socb  had 
been  Its  Intention.  We  are  not  at  liberty 
to  supply  words,  unlesa  they  are  clearly 
necettsary  to  carry  oat  the  spirit  and  In- 
tent of  the  statute.  In  this  Instance,  tbe 
face  value  Is  that  which  Is  expressed  on 
tbe  face  of  a  paper,— so  many  dollars  In 
meichandlse.  To  this  the  transferee  Is  en- 
titled,and, In  case  of  refusal  on  the  part  of 
the  drawer  ur  maker  Bo  topay.the  dam- 
age la  measured  In  money.  Hnmllton  v. 
Eller,  n  Ired.  276;  Lackey  v.  Miller,  PhIL 
(N.  C.)  26.  Bar  this,  accordlnlg  to  tbe  ad- 
missions, the  defendant  Is  ready  to  pay, 
and  the  plaintiffs  refuse  tu  accept.  The 
contract,  made  between  parties  "able  to 
contract, "  constitutes  an  agreement  that 
the  obligation  may  be  discharged  In  mer- 
chaodlse,  and  the  assignee,  by  force  of  the 
statute.  Is  in  no  better  position  than  the 
original  payee.  It  will  be  observed  that 
this  statute  is  not  only  In  derogation  of 
common  right,  but  It  Is  highly  penal  In  its 
nature;  the  stfcond  section  making  It  a 
misdrmeanor  to  violate  Its  provisions. 
By  all  mien  we  most  apply  to  it  a  strict 
constrnctlon.   Every  man  of  full  age  and 
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Bonnd  mind  1b  at  liberty  to  make  con- 
tracts, audtlf  made  upoD  good  coDflldera- 
tion,  and  without  fraad,  he  maBtbeboond 
by  them  pnh—  by  Btatatory  provlBlon  be 
la  disabled.  And  dlaabllag  atatatea  of 
that  natara  abonld  be  eonatnied  atrlctly, 
lor,  ttaoagb  fonnded  In  policy  and  a  Jnet 
regard  to  the  public  welfare,  they  are  In 
derogation  of  private  rights.  Smith  t. 
Spuuner.  8  Pick.  229.  We  refer  to  the 
above  case,  not  because  we  bavenoaa- 
thorlcies  of  our  own  to  the  same  effect, 
bot  simply  to  use  the  language  wblcb  Is 
■o  obvloosly  appropriate  to  tba  matter 
btfore  08.  No  error.  Afflrmed. 


ou  H.  a  M) 

TAVWAN  V.  PABKBR  et  aL 

OBnprune  Court  ef  North  QaroMwi.  Ftb.  2U 
18830 

Bnonan-^BAona— Dsvamw— Nonoi  to 

Qdit.  ^ 

1.  b  an  action  for  the  recovery  of  land, 
where  both  parties  daim  from  the  lame  ^ran- 
tar,  the  ^dge,  in  his  discretion,  may  anbmit  to 
the  jniy  the  qnestion  whether  or  not  defendant's 
deed  was  executed  and  delivered  on  the  day  of 
Its  date,  and  was  thna  prior  to  plaintiff's  mort- 
rage,  bearing  a  later  date,  which  is  the  issue 
taised  by  the  pleadinKs  and  eridence^  Instead  of 
snbmlttinK  to  them  the  usaal  iesne,  as  to  who 
Is  the  owner,  and  entitled  to  the  posseuion. 

2.  Defeodan^  hi  an  action  to  recover  land, 
who  has  defended  nnder  a  claim  of  ownership 
adverse  to  plaintifir,  cannot  afterwards  inaiat 
that  notice  to  quit  was  not  served  on  him  before 
■tii^  mnce  onb^  persons  in  poaseesion  in  recogni- 
tion of  plaintiff's  title  can  oaim  this  right. 

Appeal  from  saperlor  court,  Northamp- 
ton county;  CoNNOB.  Judge. 

Action  by  Uriah  Vaughan  against  Jo- 
Beph  Parker  and  others  tor  the  title  and 
poHsetialoQ  of  land.    From  a  Judgment  In 

Slaintift's  favor,  defendants  appeal.  Af* 
rmed. 

Tbla  was  an  action  for  the  title  and 
ponacaaion  of  land,  tried  at  the  aprlog 
term,  1891,  of  the  superior  court  of  Nurth- 
ampton  roonty,  before  Connor,  Jadge. 
Both  parties  claimed  title  und^r  Wiley  Ed- 
wards. The  plaintiff  oDered  as  evidence 
of  title  In  him  (1)  a  mortgage  deed  from 
Wiley  Edwards  to  D.  A.  Barnes,  dated 
Octobers,  IttBO;  (3)  proof  of  sale  by  said 
Barnes  January  22,  1889,  and  of  pnrchase 
at  sale  by  Uriah  Vaughan,  and  deed  to 
Uriah  Vaughan  pursuant  thereto.  Thed^ 
fendaut  Joseph  Parker  relied  upon  a  deed 
from  Wiley  Edwards  to  him  dated  Jan- 
nary  2S,  1879,  bnt  which  the  plaliititt  In- 
sisted was  not  executed  and  delivered 
until  aftiir  the  date  of  the  mortgage  deed 
to  Barnea.  Tbe  depasltloo  of  the  defend- 
ant Joaepb  Parker  was  read  by  plaintiff, 
the  material  parts  of  which  are  as  fol- 
lows: "When  the  deed  from  Wiley  Ed- 
wards and  wife,  dated  January  23, 1S79, 
was  delivered,  J.  H.  Dcbeirry  was  present; 
also  Molile  and  Mrs.  Edwarda  were  pres- 
ent. Deberry  took  bis  private  examina- 
tion at  that  time.  A  black  man  was  liv- 
ing on  the  land,  but  I  do  not  know  who 

But  blm  there.  I  don't  know  how  long  I 
ad  the  deed  before  It  was  recorded. 
Think  it  was  five  or  six  years.  I  think  the 
time  stated  by  Deberry  In  bis  privy  exam- 


ination of  Mrs.  Edwards,  which  was  Feb- 
ruary 20, 18R2,  Is  correct.  I  surrendered 
at  that  time  bis  note  to  Hr.  Edwards. 
About  twelve  months  before  I  got  it,  be 
(Edwards)  bad  the  deed  some  time.  He 
brought  it  to  me,  signed  by  himself,  and 
I  told  blm  to  keep  it.  and  get  Mrs.  Edwards 
to  sign,  and  I  would  give  him  up  bis  note 
and  mortgage.  He  told  me  that  bla  wife 
had  nothing  to  do  with  It.  I  went  Into 
possession  of  tbe  land  about  twelve  years 
ago,  and  have  paid  taxee  on  It  for  eleven 
years.  I  got  poBsesslon  of  It  in  1BS2.  I 
had  possession  of  it  about  three  yean  be- 
fore Mrs.  Edwards  signed  tbe  deed.  I  pot 
Berry  Taum  In  possession  first.  I  gave 
Wiley  Edwards  his  note  for  about  f  160, 
principal  and  interest,  which  was  secured 
by  a  mortgage  on  another  piece  of  land. 
I  made  an  agreement  to  surrender  said 
note  and  mortgage  fourteen  or  fifteen 
years  ago,  and  be  then  agreed  to  conrey 
me  this  tract  of  land."  Wiley  Edwards 
was  introduced,  and  testified  to  the  same 
state  of  facts  r^ardlng  tbe  parol  agree- 
ment, and  that  Joseph  Parker  had  been 
in  possession  of  said  land  ever  since  1879. 
Defendants  Introduced  a  mortgage,  exe- 
cuted and  recorded  In  1875,  from  Wiley  Ed- 
warda  and  wife  to  Joseph  Parker,  to  oe- 
eure  a  note  of  9100.  Wiley  Ed  wards  testi- 
fled  that  said  note  and  the  original  mort- 
gage had  been  delivered  up  to  him  by  said 
Parker  after  the  delivery  of  the  deed  ut 
January  23, 1S79,  to-wlt,  on  February  20, 
1882.  Tbe  defendanta'  counsel  asked  tbe 
court  to  submit  the  following  Issue:  "Is 
the  plaintiff  the  owner,  and  antitied  to  the 
poeHession,  of  the  land  In  controvert?" 
The  conrt.  being  of  the  opinion  that,  up- 
on tbe  pleadings,  admisuons,  and  tMu- 
mony,  the  only  question  involved  In  this 
controversy  was  the  execution  and  deliv- 
ery of  tbe  deed  from  Wiley  Edwards  to  de- 
fendant, declined  tu  submit  said  Issue  to 
tbe  Jury,  and  thedefendant  excepted.  Tba 
tesClmony  In  regard  to  the  date  of  delivery 
being  conflicting,  the  court  Instructed  the 
]ury  that  they  should,  upon  theconsldera- 
tlon  of  the  whole  evidence,  fix  tbe  date  of 
said  delivery.  The  Issnee  submitted,  and 
the  responfles,  are  as  (ullows:  "(1)  When 
was  the  deed  In  question  executed  and  de- 
livered by  Edwards  and  wife  to  the  de- 
fendants? Answer.  February  20,  1882. 
(2)  When  was  Edwards*  homestead  al- 
lotted? A.  January  14,  1876.  (8)  Is  tbe 
land  In  question  a  part  of  said  homestead. 
A.  Yes.  (4)  What  la  the  rental  value  of 
said  land  per  annum?  A.  926."  Defend- 
ants moved  for  Judgment  noo  obatante 
veredicto.  Tbe  motion  was  refused,  and 
defendant  excepted.  Defendants  moved 
for  renin  de  uoro  for  error  in  rafnaing  to 
submit  tbe  Issues  tendered. 

B.  S.  Gajt  for  appellants.  £.  B.  Peeblea, 
for  appellee. 

Avert,  J.  The  refuBal  of  the  court  to 
snbmlt  tbe  usual  Ishuc  involvlnz  the  title. 
Instead  of  the  more  specific  Inquiry  ns  to 
the  date  ol  delivering  the  deed  tothede> 
fendaut  Parker,  Is  mainly  relied  upon  as 
ground  for  new  trial,  though  tbe  denial  of 
the  motion  forjudgment  upon  the  findings 
was  not  abandoned  ontheargument  here. 
In  the  absence  of  an  allegation  of  frauds 
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the  controvera;  before  tbe  Iniy  was  nar- 
rowed down  to  a  siDgle  queotloD.  Aa 
boti)  parties  claimed  ander  Wller  Ed- 
wards, If  be  dellrervd  the  deed  tti  Joseph 
Parker  on  the  3Sd  of  January,  1879,  when 
It  bears  date,  then  he  had  an  older  and 
better  title  than  the  plaintiff,  who  claimed 
tinder  the  mortxage  to  David  Barnes,  ex- 
ecuted October  6, 1880.  But  If  the  deed  to 
Parker  waa  delivered  after  the  execution 
of  that  to  Barnes,  as  alleged, It  took  effect 
from  Its  actual  delivery.  In  the  exercise 
of  a  sound  discretion,  it  was  the  province 
of  the  Indffe  below  to  determine  whether 
he  womdsnbmtttbeoBualiesue,  or  another 
Issne  raised  by  the  pleadings,  since  It  was 
Involved  In  the  broader  Issue,  In  its  stead. 
Doubtless  his  honortbought  that  the  Jury 
would  more  readily  comprehend  the  quw- 
tlon  of  fact  upon  which  they  were  passing 
If  their  attention  ahonld  be  directed  to  It 
by  the  more  specific  inquiry*  There  is  no 
restriction  upon  his  power  to  settle  the 
issues,  except  that  they  shall  'be  such  ua 
arise  out  of  the  pleadings,  snch  that  upon 
the  verdict  the  court  may  proceed  to  ]udg- 
ment,  and  such  as  to  afford  to  the  parties 
an  opportunity  to  present  to  the  Jury  any 
material  view  of  the  la  w  arising  out  of  the 
testimony  which  connHel  may  request  the 
court  to  embody  In  the  tnatmctlons.  Me- 
Adoo  V.  Ballroad  Co.,  105  N.  C.  140, 11  8. 
£.  Bep.  816;  Denmark  v.  Railroad  Co.,  107 
N.  C.186, 12  S.  B.  Rep.  64;  Boyer  v.  Teague, 
106  N.C.  576,11  S,  E.  Bep.  665;  Bonds  v. 
Smith,  106  N.  C.  563,  11  S.  E.  Rep.  822.  It 
is  familiar  learning  that  a  deedtakeselTeet 
from  the  time  of  Its  delivery,  not  from  Its 
date.  The  law  presumes,  nothing  further 
appearing,  that  a  deed  was  d^vered  when 
It  bears  date,  though  it  la  not  essential  to 
its  validity  that  it  sboDld  contain  a  date 
at  oil,  but  the  presumption  may  be  rebut* 
ted  by  evidence  aliunde,  iu  which  case  It 
becomes  operative  from  the  actual  day  ut 
delivery.  The  whole  controversy,  there- 
fbre,  depended  upon  the.qojstioo  whether 
the  deed  to  Parker  took  effect  before  or 
after  October  6, 18S0,  when  Edwards  con- 
veyed to  Barnes;  and  the  Jury  passed 
upon  and  settled  that,  by  finding  the  date 
of  actual  delivery  to  have  been  subsequent 
to  that  of  the  mortgage. 

No  other  ground  for  the  defendants*  mo- 
tion for  ludgment  upon  the  verdict  was 
suggested,  but  that  It  does  not  appear 
from  the  admlsslouB  In  the  pleadings,  or 
the  flndioi^  of  the  Jury,  that  the  posses- 
sion was  demanded  by  the  plaintiff,  and 
refused  by  the  defendants.  If  the  pusses- 
aion  of  Joseph  Parker  waa  adver«ie  to 
plaintiff,  no  notice  to  quit  waa  required. 
But  If  be  n^lshed  to  take  advantage  ol  the 
fact  set  forth  In  bis  deposition,  that  he  en- 
tered upon  the  land  in  1879  under  a  ver- 
bal agreement  with  Wiley  Edwards,  and 
to  insist  that,  as  the  parol  contract  be- 
tween them  was  void,  he  stood  In  the 
shoes  of  Edwards,  the  mortgagor,  and 
was  entitled  to  notice,  be  ought  In  his  an- 
swer to  have  admitted  the  right  of  tbe 
plaintiff,  and  pleaded  the  want  of  lawful 
notice.  When  a  defendant,  whether  he 
might  rightfully  claim  the  relation  to  the 
plaintiff  of  lessee  or  tenant  in  common, 
*  waives  bis  right,  and  disregards  his  op- 
portunity, to  admit  by  answer  or  dis- 


claimer the  true  interest  of  the  plaintiff,* 
be  cannot,  after  placing  himself  In  a  hos- 
tile attitude,  by  disputing  tbe  plalntllf's 
title,  fall  back  nn  a  denial  of  tbe  ouster, 
when  eT^  other  d^ense  has  failed  him. 
Fonst  T.  race,  8  Jones,  (N.  C.)  490;  Allen 
V.  Salinger,  10S  N.  C.  17,  8  S.  £.  Rep.  913; 
Id.,  105  N.  C.  888. 10  S.  E.  Bep.  1020;  Whls- 
senhant  v.  Jones,  78  N.  C.  861;  Qilchrlst  v. 
Mtddleton,  107  N.  C.  668, 12  S.  E.  Rep.  86. 
But  while  a  defendant  Is  not  allowed  to 
blow  hot  and  cold,  by  falling  ba,ck  upon 
bis  rights  as  a  tenant  after  be  has  failed 
to  establish  his  claim  of  ownership,  be 
cannot  by  his  pleadings  make  bis  occu- 
pancy adverse  sb  tnltlo,  so  as  to  matnrn 
title  against  the  plaintiff,  when  in  fact  he 
baa  held  under  xbe  plaintiff,  or  those 
through  whom  he  claims.  The  defend- 
ants, In  their  answer,  simply  deny  the  al- 
legations of  the  complaint.  If  they  had 
any  equitable  right  by  virtue  of  their  oc- 
eapaney  under  a  parol  agreement  in  1879, 
which  is  not  conceded,  they  have  failed  to 
set  it  up  us  a  defense,  and  cannot  now  In- 
sist upon  it.  The  effect  of  discharging  tbe 
mortgage  debt  to  Parker  with  the  sur- 
render of  the  deed  was  unquestionably  to 
make  the  second  mortgage  a  first  llen.aud 
to  vest  tbe  legal  estate  In  the  grantee 
therein  named.  Tbe  Immediate  execution 
of  another  deed  could  not  operate  to  de- 
feat the  mortgage  to  Barnes.  We  did  not 
understand,  as  bis  bonor  below  did  not, 
that  the  defendants  claimed  under  that 
mortgage;  but  It  was  Introduced,  and  ap- 
pears as  evidence  In  support  of  their  con- 
tention for  Judgment.  Dpon  a  review  of 
the  ezgeptlons,  we  discover  nu  error. 


(lU  N.  C.  848} 

STATE  T.  BBYAN. 
(Supreme  Court  of  North  OaroUna.  Feb.  21, 

1803.) 

7aL8B  FsBTBNSBS — [NDICTUEltT. 

The  ondsaion  of  the  word  "felonlooaly" 
in  Indictments  for  obtaining  goods  by  false  pre- 
tenaes  is,  uuce  the  passage  ox  Act  1891,  c  205, 
declaring  that  a  felony  is  a  crime  which  Ii  or 
may  be  punishable  by  rither  death  or  imprisoo* 
ment  to  a  state  priaoo.  a  fatal  defect 

Appeal  from  superiorcourt,  Craven  conn* 
ty ;  Sbopoud,  Judge. 

J.  B.  Bryan  waa  convicted  of  obtaining 
goods  by  talae  pretense,  and  appeals.  Re- 
veraed. 

S.  C,  BragRW  and  R.  B.tUxoUttoT  appe- 
lant. TbeAttoTD^y  Qenomlt  for  tbe  State. 

Clark,  J.  The  omiealun  of  the  word 
"feloniously"  In  indictments  tor  obtaining 
goods  by  false  pretenses  is,  since  the  pas- 
sage ut  Act  1891.  c.  205,1  a  fatal  defect,  as 
tbe  attorney  general  admits.  State  v. 
Skidmore,  109  S.  V.  795. 14  S.  E.  Rep.  68.  It 
Is  not  Improper  to  say,  bowever,  In  view 
of  tbe  contention  of  counsel,  that  there  Is 
more  than  a  so/o£/Zfa  of  evidence  to  sup- 
port tbecbarge.  It  preferred  in  the  required 
form.  Error. 

'Act  1881,  c  205.  declares  "that  a  felony  U 
a  crime  which  is  or  may  be  ponlabable  by  eitbar 
death  or  Imprfsonment  in  a  state  prison.  Anj 
other  crime  Is  a  miBdemean^w.** 
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fiXmnr  t.  babron  st  nx. 

(Bnprenw  Oonrt  of  North  Caroliiuu  Fab.  21, 
1893.) 

H6HraTIADWin>OKBI1T  lAURBT  M*JtMlI> 

WOHAS. 

A  judgment  agaiDat  a  fane  oovert,  de- 
clariac  the  indebtedneaa  sued  for  a  charge  on 
her  aeyarate  rMl  estate,  and  ordering  Its  sale 
bf  a  commisslooer  appomted  fur  that  purpose, 
doea  not  dcprire  her  of  her  homestead  right  !n 
the  land;'  and  a  sale  of  the  entire  tract  dj  the 
commiasioner,  without  allotting  the  homestead, 
will  be  Mt  oxide. 

Appeal  from  superior  coart,  Edgecombe 
county;  Geurqk  A.  SHriprHD.  Judge. 

Action  by  Joba  L.  Bailey  agaloet  B.  B. 
BarroB  and  wife  on  a  promlafiory  note 
ubarxed  by  tbe  wife  on  ber  wpa  rate  es- 
tate. A  Judgment  tn  plalntlll's  favor  de- 
creed the  Indebtedneas  a  charge  un  the 
wife's  separate  estate  deficrlbed  In  tbe  com- 
plaint, and  a  commissioner  was  appointed 
to  sell  It.  Tbe  land  was  sold  by  bim 
without  allotting  to  tbe  wife  a  homestead 
in  the  land,  and  from  an  order  of  the 
court  conflmilng  tbe  sale  and  oTerruling 
tbe  wife's  ezcepttons  sbe  appeals.  £e- 
versed. 

John  L.  Brldgers,  tor  appellant.  Bonn 
A  Battle^  for  appellee. 

BuBWELL,  J.  We  think  that  a  proper 
cunatructlon  of  the  Judgment  rendered  in 
tbls  cause  at  spriDg  term,  1K90,  will  give 
to  tbe  ifejne  defendant  all  that  she  claims, 
and  that  no  reiormlnK  or  correction  of 
that  ' Judgment  is  necessary  to  secure  to 
ber  tbe  exemptions  that  are  hers  a'ccord- 
ing  to  tbe  provistouB  of  the  cunstltation 
of  the  state.  Tbe  allegations  contained 
In  the  verified  complaint  entitled  the  plain- 
tiff, under  the  decision  of  this  cuuit  In  the 
case  ol  Flanm  v.  Wallace,  103  N.  C.  9 
8.  E.  Rep.  667,  to  an  adjudication  that  the 
ibiDB  defendant  was  Indebted  to  plaintiff 
as  alleged,  and  that  this  Indebtedness 
was  a  charge  on  her  separate  personal 
eetate.  Tbe  decision  of  thin  court  In  Far- 
thing v.  Shields,  106  N.  U.  289, 10  S.  £.  Rep. 
898,  bad  not  then  been  announced,  and  it 
seems  from  tbe  prayer  of  the  complaint 
and  the  judgment  Itself  that  tbe  plaintiff's 
counsel  Insisted  that,  as  no  answer  or 
demurrer  was  bled,  be  was  entitled  to  a 
Judgment  declaring  tbe  indubtedness  a 
charge  on  tbe  separate  real  estate  of  the 
^me  defendant  also',  and  that  tbe  defend- 
ants' counsel  consented  to  this,  notwith- 
standing the  fact  that,  upon  the  allega* 
tiona  of  the  complaint,  tbe  plaintiff  was 
not  entitled  to  a  charge  on  tbe  real  estate 
under  tbe  law  as  afterwards  fixed  by  the 
decision  in  Farthing  v.  Shields,  supra.  If 
the  coverture  o!  theitme  deff^ndant  bad 
been  pleaded.  In  Flanm  v.  Wallace,  su- 
pra. It  Is  decided  that,  where  ttisadjudged 
that  tbe  debt  Is  a  charge  on  tbe  separate 
personal  estate  of  tbe  feme  defendant,  sbe 
"can  claim  tbe  same  exemption  from  exe- 
cution as  8bi«  would  be  entitled  to  If  she 
were  a  J^oie  Ao/e. *  Tbe  "•charge"  which 
Is  pnt  upon  the  Ib/ne'A  separnte  personal 
estate  by  such  an  adjudication  la  eubor- 
dinate  to  ber  right  to  have,  free  from  sale 
under  execution  or  other  flnal  process,  tbe 


exemptions  secured  to  all  resident  debtors 
by  tbe  coustltutlon.  In  the  Judgment 
now  onder  consideration  it  la  declared 
that  the  "said  indebtedness  Is  bemhy  de- 
clared a  charge  on  the  separate  estate  of 
the  said  fsme  defendant,  described  In  tbe 
complaint;"  that  la,  upon  ber  pemonal 
and  real  estate,  for  both  are  described  tn 
the  complaint.  It  seems,  tber^ore,  thafr 
tbe  adjudicated  "charge"  upon  tbe  real 
estate  of  the  Arae  defendant,  llbe  that 
against  ber  peraonal  eatate,  must  be  sub- 
ordlnate  to  ber  bomestead  right,  unless  It 
appear  from  tbe  complaint  that  she  has 
by  a  proper  deed  debarred  herself  from 
claiming  a  homestead  out  of  the  lands 
deecritied,  or  a  Judgment  has  been  entered 
against  her  which  estops  her  from  assert- 
ing such  claim.  There  is  no  all^atlon  in 
the  complaint  that  she  baa  by  deed  as- 
signed this  rlgbt,  and  we  think  that  tbe 
Judgment,  construed  in  connection  with 
the  pleading,  as  Is  proper,  most  be  under- 
stood to  d>rect  the  commissioner  thereby 
apiitointed  to  snll  the  land  only  after  there 
bad  been  allotted  totbe/bme  defendant 
such  part  thereof  as  was  exempt  from  sale 
under  execution  or  other  flnal  process. 
The  power  to  mil  was  conferred  on  tbe 
commissioner  In  order  that  the**  charge' 
on  tbe  ftma  defendant's  real  estate,  wblcb 
had  been  adjudicated  In  favor  of  the 
plaintiff  according  to  tbe  prayer  of  tbe 
complaint,  and  upon  motion  of  bis  coun- 
sel, might  be  enforced.  That  charge,  aa 
has  been  said,  is  subordinate  to  theAin» 
defendant's  right  to  exemption.  The  au- 
thority to  sell  moat  be  exercised  by  tbe- 
commlsbloner  In  subordination  to  that 
right,  tor  the  sale  Is  to  be  made  merely  to- 
enforce  the  adjudged  Hen  or  cbarge.  Tbe 
sale  made  and  reported  should  have  been 
set  aside,  and  the  coramlSMloner  should 
bave  been  directed  to  have  ber  homestead 
allotted  to  tbe  l^me  defendant,  and  then 
to  sell  tbe  excess.  The  portion  soallott«d 
to  ber  cannot  be  aold  to  aatls^  plaintiff's 
charge  until  the  bomestead  estate  or  riffbt 
ends.  EiTor. 


(112  N.  C.  «)i 

MATO  et  al.  t.  FABR&It  et  si. 
(Supreme  Court  of  North  Carolina.  Feb.  21, 
1803.) 

Wira'B  SSPARATB  EaTATB  —  POWKB  TO  CoAiteB — 
Appbat^. 

1.  Where  land  la  conrered,  in  contempla- 
tion of  marriage,  to  a  troBtee,  for  the  separate- 
use  of  the  wife,  with  power  to  convey  "by  deed, 
in  which  her  husband  and  trustee  must  unite," 
A  mortgage  executed  by  the  husband  and  wife 
Is  Toid  for  the  trustee's  failure  to  join  thereiu. 

2.  In  an  action  to  enjoin  the  foreclosure  of 
a  mortgage  on  the  wife's  semrate  estate,  the 
mortgagee  cannot,  after  an  adjudication  <a  the 
invalidity  of  the  mortgage,  assign  as  error  the 
court's  failure  to  enter  judgment  against  the 
husband  on  the  mortgage  aotes,  where  he  did- 
not  demand  that  relief,  or  move  for  such  Jndg- 
meat,  but  insisted  on  the  validity  of  the  mort- 
gage, and  Us  enforcemrait. 

Appeal  from  superior  conrt,  Edgecombe- 
county:  Gkorqb  A.  Hhcford.  Judge. 

Action  by  J.  M.  Mayo  and  wife  and  trus- 
tee against  Farrar  &  Jones  to  enjoin  ttoe- 
foreclosum  of  a  mortgage  against  the 
wife's  separate  estate.   From  a  }ndgmen» 
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iQ  plftlDtltta'  favor,  detandante  appeal. 

Reversed. 

The  actloD  was  broaghtby  haeband  and 
wife  and  trustee  under  their  marriage  aet- 
tlement  to  enjoin  a  sale*  onder  a  mort- 
gage of  Anis  plalntltPB  land,  embraced  In 
the  settletnent,  because  the  trustee  did  not 
Join  In  the  deed.  The  land  snbsequontly 
conveyed  bj  tbe  husband  and  wife  to  the 
defendants  bad  been  conveyed,  1u  view  of 
marriage,  to  W.  P.  Mayo,  "lu  trust,  how- 
ever,  fur  the  sole  and  separate  ufie  ot  the 
said  Florence  It.  Mayo  and  her  heirs,  sub- 
ject to  her  exclusive  control,  with  full 
power  in  her  to  convey  said  property  by 
deed  or  will,— by  will,  as  If  she  were  a 
feme  sole;  by  deed,  in  which  her  hnsband 
and  trnstee  must  unite,  their  receipt  to  be 
a  full  discharge  to  said  truateetor  all  rents 
and  profits;  she  to  occupy  and  use  said 
property  as  the  full  beneflclal  owner  there- 
of. Upon  tbe  bearing  tbe  court  adjudged 
the  mortgage  deed  of  husband  and  wife 
inoperative  tor  lailure  of  the  trustee  to 
Join  In  the  conveyance,  and  granted  a  per- 
petual injunction  against  the  sale,  by.vliv 
tne  of  the  mortgage,  ot  the  laud  purport- 
ing to  be  conveyed  by  it. 

Fred  Philipa  and  B.  L.  Staton,  for  ap- 
pellants. Don.  GlUiamt  for  appellees. 

Avert,  J.  Tbe  court  said  (Ruffin,  J., 
tlellverlog  the  opinion)  in  Hardy  v.  Holly, 
R4N.  C.  666:  "We  must  take  It  to  be  the 
settled  law  of  this  state,  at  least,  that  a 
married  woman,  as  to  her  separate  prop- 
erty, la  to  be  deemed  a  l^me  sole  only  to 
the  extent  of  tbe  power  expressly  given  lu 
the  deed  of  settlemeut.  Her  power  ot  dis- 
position is  not  absolute,  but  limited  to 
the  mode  and  manner  pointed  to  in  the  In- 
strument; and,  when  that  is  silent,  she  Is 
powerless."  True,  the  ibtne  plaintiff  re- 
served "full  power  to  convey  by  deed  or 
will,— by  will,  as  If  she  were  a  ieme  sole; 
by  deed, in  which  her  husband  and  trustee 
mast  unite."  The  mode  of  conveyance 
pointed  out  In  explicit  terms  Is  by  deed,  In 
which  hnsband,  wife,  and  trustee  "must" 
all  Join;  and  ns  it  Is  obvlons  that  the  re- 
strictions upon  her  power  have  been  dis- 
regarded, by  the  attempt  to  convey  with- 
out the  Joinder  of  tbe  trustee,  we  must 
either  bold  the  mortgage  inoperative  ns  a 
conveyance  of  her  separate  land,  or  over- 
rule Hardy's  Case,  supra.  In  that  case 
the  Ifemeso/e reserved  the  power  to  remove 
the  trustee  and  appoint  another,  and  to 
direct  tbe  trustee.  In  writing,  as  to  all 
sales  of  her  property,  or  reinvestments  ot 
tbe  fund  arising  from  such  sales,  yet  a 
mortgage  deed  made  by  her  and  her  hus- 
band, tbe  trustee  falling  to  nnlte  with 
tbem,  was  declared  void,  and  a  sale  under 
It  enjoined,  as  In  this  case  In  tbe  court  be- 
low, and  the  decree  was,  npon  appeal, 
affirmed  in  tbis  court.  Where  a  I^me 
covert  derives  title  in  any  manner  other 
than  nnder  the  limitation  of  a  deed  of  set- 
tlement, she  can  alien  her  estate  in  land 
only  by  Joinder  of  her  bnsband  in  the  con- 
veyance, with  privy  examination,  In  con- 
formity to  the  statute.  Clayton  v.  Rose. 
87  N.  C.  106;  Thurber  v.  La  Boque.  106  N. 
C.  801,  ]1  S.  £.  Rep.  4C{0;  Farthing  v. 
Shields.  106  N.  0.  2S».  lU  S.  E.  Rep.  998. 
Wbeasbeacta  under  such  settlement,  she 


is  not  only  subject  to  Its  express  restric- 
tions as  to  the  manner  of  exercising  such 
power  as  Is  granted  to  her,  but  she  Is  de- 
pendent Qpon  a  strict  construction  ot  Its 
terms  for  antfaority  to  make  any  disposi- 
tion whatever  ot  tbe  property  embraced 
In  It.  Kemp  v.  Kemp,  85  N.  C.  491 ;  Hardy 
V.  Holly,  supra.  This  court  Is  classified 
by  a  prominent  text  writer  as  one  ot  those 
that  "regard  the  wife's  power  over  ber 
separate  estate  as  resulting,  not  from  the 
lolstence  ot  the  equitable  separate  estate 
itself,  but  from  the  permissive  provlHlous 
of  the  Instrument  creating  such  estate.** 
8  Pom.  Eq.  Jur.  %  1105:  Id.,  p.  80,  note  1. 

As  we  understand  the  statement  of  tbe 
case,  though  the  averments  of  the  answer 
were  admitted  to  bie  true,  the  defendants 
did  not  move  the  court  at  the  hearing  tor 
Judgment  against  J.  M.  Mayo,  the  hus- 
band, on  the  notea  admitted  to  have  been 
executed  by  him,  but,  after  resisting  tbe 
prayer  of  plaintiffs  lorlnjunction,  demand- 
ed a  Judgment  against  husband  and  wife, 
charging  the  lands  described  In  the  mort- 
gage with  the  pHymeut.  or  tor  the  posses- 
sion of  said  land,  with  perception  of  prof- 
its. In  satisfaction  of  tbe  debt.  Tbey  could 
not  after  Judgment  assigo  as  error  the  re- 
fusal of  a  jDdgment  for  which  they  did  not 
ask.  Wtaentheyfalledtomovetbecoarttor 
Judgment  Bgalnst  J.  M.  Mayo,  the  Jndse 
was  warranted  In  assnmingtbat  defend- 
ants did  not,  fur  reasona  satlstactory  to 
themselves,  desire  any  relief  in  addition  tu 
that  specifically  mentioned.  It  would  be 
unjust  to  the  court  below,  and  Impose 
costs  wrongfully  npon  plalntills,  should 
we  direct  tbe  Judgment  tu  be  so  modified 
as  to  permit  a  recovery  against  the  hns- 
band, when  his  honor  would  doubtless 
have  BO  ordered  upon  a  bare  snggestlod 
at  the  hearing  before  him. 

Tbe  Judgment  is  afBrmed. 


(U2  N.  C.  622) 
COFPET  et  al.  v.  SHDLER. 
(Supreme  Court  of  North  Carolloa,  Feb.  21,' 
1893.) 

WipB's  Bbpabatb  Febsonal  Bstati  —  CoirrBAar 
TO  Chakob, 
A  promisa  bj'  a  wife  to  her  busbftDd.  tti 

the  presence  of  one  of  his  creditoTB,  to  pur  the 
tatter's  claim  out  of  tbe  husband's  life  mnii^ 
ance,  in  connderation  of  which  promiBo  the 
creditor  forebore  to  enforce  hia  demand,  is  sab- 
stantiallj  a  contract  between  tbe  creditor  and 
the  wife,  and  is  therefore  within  the  rule  that 
a  contract  does  not  charge  the  separate  personal 
estate  of  a  married  woman  ualese  It  is  in  writ- 
ing, and  entered  into  with  tbe  writtea  consent 
of  the  husband. 

Appeal  from  superior  court,  Caldwell 
county :  Ohaveb.  J  udge. 

Action  by  F.  H.  Coffey  and  others,  part- 
ners, against  Mrs.  M.  G.  Shuler,  to  recover 
moneys  deposited  by  plaintiff  with  defend- 
ant's deceased  hunband,  a  banker,  which 
defendant  was  alleged  to  have  promised 
to  pay.  From  a  Judgment  sustaining  a 
demurrer  to  the  complaint,  plaintiffs  ap- 
peal. Affirmed, 

Tbe  complaint  alleged  that  plaintiffs  had 
deposited  with  the  husband.  D.W.  fShnlcr, 
91,275,  for  which  they  had  taken  a  certifi- 
cate of  deposit^  payable  on  demand.  *(4J 
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That  abuatthe  eald  month  of  Atiff,a8t,and 
probHbly  Bnme  time  before  saUl  moutli.  It 
was  ruTDored  tbat  said  bank  bad  become 
embarrassed.and  Its  creditors  and  depua- 
Itors  became  alarmed  about  the  safety  of 
their  debts  and  depnHlta»  and  during  said 
month  F.  H.  GulteT.  niie  of  the  plaintiffs, 
went  to  the  city  ol  Hickory,  and,  belug  la- 
formed  tbat  said  Shnler  was  confined  to 
bis  bed  by  sickness,  he  Immediately  went 
to  the  reHidence  of  said  Shuler,  where  be 
was  received  by  bis  wife,  the  defendant, 
M.  O.  Hbuler.  Said  Coffey  told  her  that 
he  had  come  fur  the  purpose  of  getting 
some  money  out  of  the  bank.  The  defend- 
ant then  went  to  the  room  In  which  said 
Sbnler  was  confined,  and  soon  returned 
with  a  message  from  falm,  statlnir  tbat  be 
would  see  Mr.  Coffey.  FlalntllT  Coffey  fol- 
lowed the  defeadant  Into  the  room,  where 
said  Shuler,  In  presence  of  defendant,  said 
that  he  was  sorry  tiiat  he  could  not  let 
him  have  the  money  that  day;  tbat  the 
safe  was  locked,  and  the  clerk  did  not 
know  its  eombioatlon;  bnt  added,  *  You 
sball  have  every  dollar  of  your  money.' 
He  then  addressed  his  wife,  saying:  'You 
know  tbat  Ibavef 43,000  of  Insurance  on  my 
life,  and  I  want  you  now  to  promise  that 
you  will,  when  you  receive  that  money, 
pay  out  of  It  Mr.Coffey's  money/  To  this 
she  replied  at  once  that  she  wonid  do  so, 
telUug  bim  not  to  worry  abuat  It;  tbe 
money  should  be  paid.  This  she  repeated 
several  times,  anti,  firmly  relying  upon  this 
assurance,  tbe  plalntlll  Cutfey  took  his 
leave,  and  made  no  further  effort  to  ob- 
tain his  money.  (6)  That  a  few  days  after 
this  Interview  said  Sbuler  died,  having 
made  an  assignment  of  all  bis  property 
and  effects  for  the  benefit  of  bis  creditors, 
and  since  bis  death,  as  plaintiffs  are  in- 
formed and  believe,  and  so  expressly 
charge,'  that  the  said  defendant  bad  re- 
ceived from  one  or  more  Insurance  com* 
panics  the  full  sum  of  f48.000,  and,  having 
received  the  same,  shelmmedlately  depart- 
ed from  the  state,  and  is  now  a  resldeu  t 
ol  another  and  distant  state.  *  *  * 
That  a  portion  of  the  sum  deposited  has 
been  paid  by  the  said  assignees,  leaving 
due  the  plaintiffs  tbe  sum  of  $637,  with  In- 
terest from  August  1,1890.  Plaintiffs  pray 
that  tbe  above  transaction  may  be  de- 
clared an  assignment  of  said  sum  derived 
from  the  polteles  aforesaid  pro  t&nto.  If 
not  entitled  to  that  relief,  that  it  may  be 
declared  a  declaration  of  a  trust  for  their 
benefit,  or  a  charge  upon  the  sum  received 
to  tbe  amount  of  said  debt." 

O.N.  Folk  and  Edmund  JoDe8,toT  appel* 
lants.  jp.  D.  Walker,  for  appellee. 

Sbbphrrd,  C.  J.  It  the  oral  promise  al- 
leged Id  the  complaint  was  made  by  tbe 
defendant  to  the  plaintiffs.  It  Is  plain  that 
It  cunnot  be  enforced  against  the  separate 
personal  estate  of  tbe  defendant,  as  It  Isnot 
lu  writing.  Is  without  the  written  consent 
of  the  husbaud,  and  does  not  charge  such 
separate  estate.  Flaum  v.  Wallace,108  N. 
C.  296.  9  S.  B.  Rep.  667.  In  order  to  avoid 
this  difflnulty.  It  Is  Insisted  tbat  tbe  prom- 
ise was  made  to  the  husband,  and  there- 
fore the  principles  laid  down  In  Ftanrn's 
Caaedo  notapply,and  tbatahecan charge. 
In  favor  ol  aer  haaband,  a  large  part  ox 


tbe  capital  of  her  personal  estate  without 
any  formality  whatever.  By  no  means 
admitting  soch  a  proposititm,  bnt  conced- 
ing it  for  tbe  purpuses  of  the  argnmrat, 
we  are  nevertheless  unable  to  see  bow  tba 
plaintiffs  can  recover.  II,  aa  contended, 
tbe  promise  was  made  by  tbe  wife  to  tbe 
husband,  it  Is  well  settled  that  the  plain- 
tiffs, U  they  are  not  parties  to  the  con- 
tract, cannot  sue  upon  It.  Hurebead  v. 
AVrlston,  78  N.C.  S98;  Browne,  Actlons,M; 
Pol.  Cont.  191.  This  would  seem  to  pot 
an  end  to  the  plain  tiff's  action;  but.grant- 
ing  that  nnder  the  Code  ol  Civil  Procednre 
the  action  may  be  maintained  by  tbe  real 
parties  In  interest,  which  In  this  case  It  to 
claimed  are  the  plaintiffs,  tor  whose  bene- 
fit It  Is  all^:ed  tbe  contract  was  made,  we 
must  still  deny  their  right  to  recover.  It, 
as  Insisted,  the  plaintiffs  can  sue.  It  la  be- 
cause they  are  substantially  the  parties  In- 
terested in  the  contract,  and,  as  tbey  were 
present  at  tbe  time  of  the  promise,  and  im  - 
plledly  assented  to  tbe  same,  and  as  tbey 
claim  that  their  alleged  forbearance  con- 
stituted the  consideration,  (there  really 
being  none  htoving  from  the  husband.)  we 
cannot  but  regard  it,  at  least  In  an  action 
of  this  nature,  as  substantially  an  agree- 
ment twtween  Che  plaintiffs  and  the  de- 
fendant, and  therefore  within  the  case  ol 
flaum  V.  Wallace,  sopra.  BntertalniDfr 
these  views,  it  Is  unnecessary  to  disease 
tbe  other  interesting  questions  ralaod  by 
tbe  learned  cuunsel.  Atfirmed. 

BDBWBI.L,  J.,  having  been  <rf  eooiisel, 
did  not  sit  on  tbe  bearing  of  tbto  case. 


(112  N.  C.  152) 

TOOLE  V.  TOOLB. 
(Suiireme  Oonrt  of  North  OaroMna.  Fek  21* 

DlTOHCE — ADDLTERT — EvTOBNCS. 

1.  Code,  B  1288,  which  f  roridea  that  adtd- 
tery  cannot  be  shown  either  ay  the  direct  testl- 
monr  of  the  parties,  or  the  confesidons  of  hns- 
band  end  wife,  made  to  each  other,  does  not 
render  incompeteot  the  testimony  of  a  third  per- 
son as  to  the  declarations  of  the  paramour  of 
the  accused  party,  and  the  conversation  between 
such  party  and  the  paramour  growins  out  of  it, 
^ough  amounting  to  an  admission  of  criminali- 
ty; nor  does  It  render  a  third  xmtsod  lucompe- 
tent  to  testify  to  a  command  uttered  In  her 
presence  by  the  hnsband  to  Qib  wife  foihlddine 
the  honse  to  the  paramour,  in  connection  with 
evidence  of  the  wife's  disregard  of  such  com- 
mand at  the  instance  of  the  paramonr. 

2.  In  an  action  against  a  wife  for  divmet 
on  the  ground  of  adulterr,  evidence  that  she 
requested  to  be  allowed  to  pay  the  costs  of  a 
criminal  prosecution  against  htx  alleged  para- 
mour is  competent,  not  aa  a  coniesaion  of 
gpSLtt  bnt  Bs  showing  int««st  In  and  associa- 
tion with  him,  and  as  conoboratlBg  other  evi- 
dence as  to  adulterous  Intercourse. 

8.  Brrw  in  admitting  incompetent  testhnonr 
Is  cured  withdrawing  it  from  tiie  jury,  and 
instructing  them  not  to  be  Influenced  by  It. 

Appeal  from  superlorcoart,Mecfcleabarg 
county;  Bynitm.  Judge. 

Action  by  Gray  J.  iViole  against  Lonra 
Toole  for  divorce,  un  the  ground  of 
adultery.  From  a  Judgment  In  plainUlI*s 
favor,  dtfendant  appeals.  Afflrmed. 

CSvll  action  lor  divorce,  tried  at  Febro- 
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ary  term.  1893,  of  the  sapertor  cuart  of 
MecklenbDrgcoDDtj, before  ItTNUH,  Judge. 

Id  ronneetioa  with  otlier  teattmony 
tenflta^  tu  prove  directly  criminal  Inter- 
courae,  as  enarged  in  the  complaint,  be- 
tween one  Palmer  and  the  defendant,  aa 
well  aa  their  association  under  saaplclooa 
clrcnmatancea  un  otber  occasions,  a  wit- 
ness, Laara  Webb,  waa  allowed  (o  teatlfjr^ 
defendant  obJectlnK,  to  a  coorersatlon  be- 
tween Palmer  and  defendant.  Id  wblch 
Palmer  said :  "  When  I  was  In  Florida, 
yon  sent  for  me  to  comeback.  Now  yon 
Dave  gone  back  on  me  for  another  man. 
Ton  bare  aometblnz  o!  mine  that  coat 
fire  dollara,  and  I  want  It,"— to  wfalefa 
defendant,  pnttlLg  ber  bead  oat  of  the 
window*  answered :  **I  baremlaplaeedlt. 
Oo  awaXt'—wbereapon  PaUner  replied. 

"Yon  area  G  d  d  n  liar.  It  Is  In  that 

boiise,  and  I  want  It.  Yon  bave  gone 
back  on  me  for  another  man."  Hhe  fuis 
tber  stated  that  Palmer  waa  In  tbe  street, 
and  defendant  waa  In  tbe  honae,  wblle 
they  were  talklns.  To  tbernling  that  tbe 
testimony  waa  coinpetent,  defendant  ex- 
cepted. Tbe  witness  Webb  was  allowed 
to  teatlty,  d^endant  objecting  and  except- 
ing, as  to  wbat  ddendant  swore  on  a  tri- 
al against  LnUe  Orabam  tor  slander.  Aft- 
er the  evidence  was  all  In,  and  after  tbe 
ai^nment  of  connael  waa  concluded,  one 
of  plalntltCa  connael  having  Instated  In  ar- 
snroent  that  tbe  fact  that  tbe  defendant 
bad,  on  the  trial  of  the  slander  suit,  first 
denied  Chat  she  was  In  the  cemetery  with 
Palmer,  and  thai  admitted  It,  was  a  dbr- 
cumstance  tending  atrongly  to  abow  that 
defendant's  asaodatlon  with  Palmer  was 
not  a  proper  one,  bis  honor  proceeded  to 
Instruct  tbe  jury,  and.  Id  doing  ao,  called 
their  attention  to  tbe  fact  that  be  bad  ad- 
mitted tbeevldenceof  what  occurred  at  tbe 
trial  of  the  slander  suit,  bat  upon  farther 
eonslderatlon  he  bad  conclnded  It  was  In* 
cumpeteDt,and  henowezcludedltfrom  the 
ease.  He  further  told  the  jury  tbat  they 
must  not  consider  it,  or  allow  it  to  bave 
Inflnence  upon  tbelr  minds,  or  In  any  way 
to  affect  their  verdict,  aod  If  they  were 
not  aatiafled  by  a  preponderance  of  tbe 
evidence,  otber  than  tbe  evidence  of  what 
occurred  at  that  trial,  now  rnledoot.tbac 
the  defendant  had  committed  adultery 
with  Henry  Palmer,  as  alleged,  It  would 
be  their  duty  to  answer  each  of  tbe  lasnes, 
"No."  Morria aald  beknew  Palmer.  Had 
not  seen  blm  for  three  yeara.  Arrested 
him  for  stealing  coal,  and  be  got  away. 
Alter  this,  defendant  came  to  his  house. 
Plaintiff  proposed  to  show  by  this  wit- 
ness what  defendant  said  about  Palmer. 
Defendant  objected.  Objection  auatalned. 
Objection  withdrawn.  Wltneita  stated 
defendant  asked  him  if  she  could  not  pay 
tbe  cuats  against  Palmer,  and  get  the 
matter  fixed  np.  8be  said  somethlog 
about  this  ca-n  between  her  and  her  hus- 
band. Could  not  aay  she  said  she  wanted 
Palmer  for  a  wltneaa.  The  testimony 
tbat  gives  rise  to  the  otber  exception  U 
aet  forth  In  tbe  oplnlou. 

Jones  dk  Tlllett,  for  appellant.  P.  D. 
Walker,  for  appellee. 

Atbbt,  J.  On  tbe  trial  of  actloaa  for 
divoiee  a  rfncoio  mstiiwooU,  theadultery 
T.160  JE.no.  18—58 


alleged  cannot  be  abown  either  by  tbe  di- 
rect testimony  of  tbe  parties,  or  confes- 
sion of  husband  or  wife  made  to  each 
otber,  or  admlaalona  In  the  pleadings. 
Code.J  1288;  Steele  v.  Steele,  104  N.  C.  631, 
10  S.  E.  Rep.  707.  But  tbe  declarations  of 
an  alleged  paramour,  made  to  or  in  the 
presence  of  the  i^me  defendant.  Indicating 
tbat  Improper  familiarities  bad  been  or 
were  about  to  be  Indulged  In  between 
them,  and  ber  reply  to  aacb  declarations, 
fall  neither  within  the  prohibition  of  the 
statute  nor  the  reaaon  of  tbn  rule,  and  are 
therefore  clearly  competent.  Uanaley  v.. 
Eansley,  10  Ired.  606;  Browne,  Dlv.  59; 
Pond  V.  Pond,  132  Muas.  210;  2  Bisb.  Mar. 
&  Dlv.  9  1417.  The  converaatlon  between 
Palmer  and  tbe  defendant,  from  its  very 
natnre,  precluded  tJie  possibility  tbat  it 
was  conceived  In  any  collusive  arrange- 
ment  between  tbe  parties;  and  "the  poli- 
cy of  the  law,  as  affirmed  In  tbe  express 
provision  of  the  statute,  la  to  exclude  con- 
fidential commanications  between  bus- 
band  and  wife,  as  privileged,  and  any  dec- 
laration by  ather  that  apparently  may 
bave  originated  In  a  conspiracy  between 
them  to  manufacture  or  furnish  evidence 
sufficient  to  warrant  a  decree  of  divorce." 
Perkins  v.  Perkins,  W  N.  C.  41.  But, 
where  there  Is  no  danger  of  opening  the 
door  for  eollnslve  testimony,  such  euspl- 
clous  couversatlona  with  an  alleged  par- 
ainoar  are  clearly  competent,  especiftlly 
in  corroboration  of  otber  circumstantial 
testimony,  or  in  connection  with  other  ' 
direet  evidence  tending  to  prove  adulter- 
ous intercourse  with  the  paramour.  The 
unwarranted  familiarity  between  the  de- 
fendant and  Palmer,  which  la  sbowa  by 
tbe  conversation,  tends  to  prove  that  Im- 
proper relations  bad  existed  between  them, 
and  to  corroborate  other  testimony  aa  to 
criminal  intercourse.  2  Blsb.  Mar,  A  Dlv. 
8  1874. 

Confidential  communications  between 
husband  and  wife  are  privileged,  and  nei- 
ther Is  compelled  to  divulgfi  them  upon 
the  witness  stand;  but  the  testimony  of 
LiUle  Grabum  that  she  saw  Palmer  In  the 
bedroom  ol  the  defendant,  and  at  the 
trestle  in  company  with  ber.  waa  compe- 
tent in  Itself,  and,  when  considered  In  con- 
bectlon  with  the  previous  declaration  of 
tbe  plaintiff  made  to  defendant  In  pres- 
ence of  tbe  witness,  ber  disregard  of  bis 
express  wishes  becomes  material,  because 
It  makes  ber  conduct  appear  much  more 
suspicions.  The  language  used  by  the 
husband  about  a  week  before,  viz. "  Laura, 
(have  told  you  before,  and  tell  you  again, 
I  don't  want  to  catch  Palmer  at  my 
house  any  more."  was  not  a  confidential 
communication  between  husband  and 
wife,  but  a  command  uttered  In  the  pres- 
ence of  another,  tbe  disregard  of  which 
tended  to  prove  her  Infatuation  for  Palm* 
er.  If,  then,  we  should  concede  that 
confidential  communications  between 
husband  and  wife  are  not  simply  privi- 
leged aa  to  them,  but  cannot  be  proven 
even  by  a  third  person,  and  though  neither 
husband  nor  wife  la  competent  or  compel- 
lable to  testify  directly  as  to  the  adulter- 
ous acts  charged,  according  to  a  proper 
Interpretation  of  tbe  statute.  (Code,  } 
688,)  this  was  not  such  a  commuulcatloor 
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aod  being  offered  la  connection  wltb  her 
conduct,  and  proven  by  a  tblrd  person, 
WMB  competent.  Bat  Rlmllar  teutlmony 
was  declared,  when  tbis  case  was  heard 
on  the  former  appeal.  (109  N.  O.  615, 14  S. 
E.  Rep.  67,)  to  be  competent,  as  tending 
to  show  adalteroua  fntercoarse,  ae  well 
ae  for  tbe  purpose  of  contradicting  tbe 
witness  wbo  testified  that  plaintiff  bad 
employed  Palmer  to  stay  with  bis  family. 
It  is  therefore  needless  to  discuss  this 
point  at  greater  length. 

If  the  testimony  of  Webb  was  Incompe- 
'  tent,  the  error  In  admitting  It  was  cared 
by  withdrawing  It  from  tbe  Jury,  and  giv- 
ing them  tbe  proper  caatlon  not  to  be  In- 
flaeuced  by  It  In  making  up  their  renllct. 
Gilbert  r.  James,  80  N.  G.  244;  McAllister 
V.  McAllister,  13  Ired.  184;  Osbume  t. 
Wilkes,  108     C.  651. 18  S.  E.  Bep.  S86. 

From  the  statement  of  tbe  case  on  ap- 
peal, It  appears  chat  the  objection  to  the 
testimony  of  Morris  was  withdrawn, 
tfauagh  the  exception  to  Its  admission 
seems  to  have  been  assigned,  and  to  be 
now  Insisted  on,  as  error.  It  is  not  mate- 
rial, however,  whether  It  can  be  insisted 
on  or  not.  Tbe  reqnest  of  tbe  defendant 
to  be  allowed  to  pay  tbe  coats  of  a  pros- 
ecution against  Palmer  was  In  no  sense 
a  confession  of  her  f;uilt.  It  was  but  a 
circumstance  teniUog  to  show  Interest  In 
bim,  and  association  with  him,  and  tu 
corroborate  other  testimony  as  to  adul- 
temuB  Intercourse  between  the  parties. 
Uansley  v.  Hansley,  sapra. 

The  statute  protei^ts  the  sanctity  of  the 
relation  by  preventing  the  disclosure  of 
confidentialcommanlcattoQs  between  bns- 
baod  and  wife,  and  all  confessions  of  guilt 
by  the  parties  are  looked  upon  with  sas- 
plciun,  because  of  tbe  temptutton  to  re- 
sort to  Gulluslon,  when,  as  Is  frequently 
the  case,  both  parties  desire  to  be  re- 
leased from  tbe  contract.  But  a  different 
question  is  presented  when  tbe  decltiratlon 
of  a  purtlceps  ertmiala  to  the  accused 
party,  and  the  conversation  growing  oat 
of  It,  though  amounting  to  an  admission 
of  criminality,  nre  offered,  or  when  a  com- 
mand of  a  husband  to  a  wife  is  proved 
by  a  tblrd  party,  in  connection  with  evi- 
dence of  ber  disregard  of  soch  command, 
at  the  instance  of  an  alleged  paramour. 
Whether,  under  our  statutes  now  In  force, 
admiselons  of  guilt  by  either  husband  or 
wife,  made  to  a  third  person,  and  under 
such  clrrnmstances  us*  to  preclude  the 
suspicion  of  eollnsion,  would  In  any  case 
be  competent,  when  disconnected  with 
other  evidence  of  familiarity  or  improper 
association,  it  is  not  necessary  to  deters 
mine.  For  tbe  reasons  given,  we  tblnic 
that  there  was  no  error. 

Bt)HwaLx.,J.,bavlag  been  ol  counsel, did 
not  alt, 

(m  N.  G.  ISO) 

NADAL  et  al.  v.  BRmON  et  aL 
(Bnpresne  Oourt  of  North  Carolina.    Feb.  28, 

1S98.) 

FaAUDDLBirr  Convbtascb—Kxowi.biiob  or  Grav- 

TBK— EVIDBKOB. 

1.  Where  the  validity  of  a  debt  due  defend- 
•at  ttam  her  deceased  hoiband  Is  admitted,  but 


file  tnist  deed  wldch  he  ezeented  to  secure  such 
debt  la  attacked  as  Is  fraud  of  creditors,  the  bur- 
den of  proof  U  on  those  alleginz  fraud,  aod  chef 
mnet  prove  not  only  the  fraudulent  Intent  of  the 
grantw,  but  also  that  defendant  had  knowledge 
of  and 'participated  in  such  Intent. 

2.  Tlie  fact  that  the  husband  was  hi  debt  at 
the  time  of  tbe  ezecutlon  of  tbe  deed;  that 
he  had  little  property  except  the  hoase  and  lot 
oonvered:  and  that  the  other  creditors  knew 
nothlnj;  of  the  debt  dae  to  hia  wife,  or  of  the 
deed  in  trust  to  secure  it,— does  not  tend  to  es- 
tablish frandulrat  intent  on  the  part  of  tbe  hna- 
hand. 

8.  The  liona  fides  of  the  debt  beluff  admit- 
ted, and  the  execution  and  delivery  of  the  trust 
deed  being  established,  the  fact  that  it  was 
withheld  from  r^stralion'for  about  two  fmn 
does  DOt  show  fnindj  there  beinr  no  evidcnoe 
that  while  so  withholding  the  deed  defendant  in- 
duced any  one  to  give  f^edlt  to  her  hnsbacd  oa 
the  faith  of  his  beuig  the  kbaolute  owner  of  the 
prc^wrty. 

4.  The  fact  tiiat  defendant  told  two  of 
t^intifla,  when  they  vlnted  her  husband  in  Ids 
laat  illness,  Uut  be  owed  oethibg,  and  it  would 
not  be  neooMsry  to  seD  the  house  and  lot,  whidi 
she  wished  her  daughters  to  have,  does  not  tend 
to  show  that  she  bad  any  knowledge  that  her 
husband,  when  he  borrowed  bra*  money  aod  se- 
cured its  repument  by  the  deed  In  trust,  was 
contriving  to  hhidsr  or  defraud  eredltors. 

Appeal  from  superior  court,  Wllsoa 
county;  Bryan,  Jadge. 

Action  by  E.  M.  Nadal  and  others  against 
E.  E.  Brltton,  admlnistrutur,  and  otbers, 
to  set  aside  a  trust  deed.  From  tfaejudsr- 
ment  setting  aside  tbe  deed,  ddendants 
appeal.  Reversed. 

T.  W.  Strange,  for  appellants.  J,  B. 
Woodard,  Batcbelor  A  Devereux,  O.  W. 
Blount,  and  Jacob  Battle,  for  appellees. 

BuRWBLL,  J. .  The  plalntltte  are  credit- 
ors of  B.  W.  King,  deceased.  The  defend- 
ants are  bte  admlnlstra  tor  and  bis  widow. 
Tbe  object  of  this  action  Is  to  bave  de- 
clareil  frandalent  and  void  a  deed  la  crust, 
made  In  February,  1837,  by  B.  W.  King  to 
Peter  HInes,  to  secure  a  debt  of  92,500,  due 
from  him  to  his  wife.  This  deed  was  not 
registered  till  January,  1889,  a  few  days 
after  the  death  of  King.  Two  iBSues  were 
SQbmltted  to  tbe  Jury,  (neither  party  ob- 
jecting thereto,)  as  follows:  (1)  Was  the 
trust  deed  executed  and  delivered?  (3) 
Was  said  deed  raadewlth  Intent  to  binder, 
delay,  or  defraud  creditors?  His  honor 
Instructed  the  lury  to  answer  the  first  is- 
sue In  the  afHrmatlve.  To  this  the  plain- 
tiffs did  not  except.  The  fact  that  R.  W. 
King  was  lastly  indebted  to  his  wife,  at 
the  date  of  the  execution  and  delivery  of 
this  deed,  to  the  amount  thereby  secured 
to  her,  does  not  seem  to  have  been  contro- 
verted. Indeed,  the  amended  complaint 
makes  no  allegation  that  tbe  debt  was 
not  a  Just  one,  and  avers  that  "tbe  de- 
fendant CarrleJ.KIng  boldsanote against 
her  deceased  husband,  dated  February  15, 
]88?,  for  92.500."  Tbe  buau  Odes  of  the 
debt  and  the  exeentlon  and  delivery  of  tlie 
trust  deed  are  thnaeetabllstaed.  His  honor 
was  asked  to  charge  tbe  Jury  that  there 
was  no  evidence  upon  which  they  could 
find  that  the  deed  was  made  by  King  wltb 
Intent  to  hinder,  delay,  or  defraud  credit- 
ors. This  be  refused  to  do,  and  the  de- 
fendants excepted.  In  this  we  think  lie 
erred.  When  tbe  indebtedness  was  admlf 
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ted.  or  uncontroTerted  proof  thereof  waa 
prodnced,  tbe  burden  rested  on  tbe  plaiD- 
tirrs  to  prove  tb&  fraod  that  they  alleged. 
(Hodgee  V.  LaBBlter.  U6  N.  C.  351.  2  B.  E. 
Rep.  923;  State  v.  Mitcholl,  102  N.  C.  347, 
9  S.  £.  Ben.  702;)  and  It  was  incumbent 
upon  tbem  to  prove  not  only  the  Iraud- 
ulent  intent  of  tbe  grantor,  but  also  the 
fact  tbat  the  defendant  (Mrs.  King)  had 
knowledge  of  that  Intont,  and  partici- 
pated In  It;  and  bla  honor  so  told  the 
Jury.  We  do  not  tbluk  there  was  any  evi- 
dence from  which  the  Jury  could  have  tu- 
lerred  either  tbat  King's  intent  was  fraad- 
nlent,  or  tbat  bis  wife  bad  knowledge  of 
Buch  Intent,  If  it  existed.  If  it  is  true  that 
the  husband  was  embarrassed  by  debt  at 
tbe  time  ot  tbe  execation  of  the  note  and 
the  deed  Is  trust  to  secure  tt,  and  tbat  be 
had  little  or  no  property  except  the  honae 
and  lut  conveyed,  these  facts,  far  from  es- 
tablishing any  wicked  orfraadnlent  Intent 
on  bis  part,  seem  rather  to  show  tbat  be 
was  acting  most  properly  and  commend- 
ably  when  he  delivered  to  bis  wife  this  se- 
curity for  the  repayment  of  tbe  money  be 
then  borrowed  from  her.  It  tbe  debt  was 
an  honest  one.  as  is  conceded,  tbe  aecaring 
of  it  under  the  circumstancee  was  most 
commendable.  Nor  does  tbe  fact  that  the 
other  creditors  of  King,  witnesssH  on  tbe 
trial,  knew  nothing  of  the  debt  dne  from 
bim  to  his  wife,  and  of  the  deed  In  trust  tu 
secure  tbat  debt,  tend  at  all  to  eetablleb 
the  fraudulent  intent  or  the  guilty  knowl- 
edge. It  was  no  part  of  their  duty  to  tell 
to  others  their  resources  or  llabltltlea. 
Nor  can  tbe  withholding  of  the  deed  from 
registration  from  Its  date  In  1887  to  1889 
he  considered  as  evidence  of  a  fraudulent 
intent  under  theclrcumstancus of  this  case. 
The  bona  Sdea  of  the  debt  betngadmitted, 
and  tbe  execution  and  delivery  of  the  deed 
In  trnst  being  established,  this  fact  lost  Its 
slgulDeanee.  From  the  cIreumatnDce  that 
tbe  deed  was  not  registered  when  It  was 
executed,  nor  for  so  long  a  time  after- 
wards, tbe  Jury  might  have  Inferred,  if  tbat 
question  bad  been  before  them,  that  the 
debt  was  bctltlous.  Bat,  in  the  absence 
of  any  allegation  to  tbat  effect,  and  after 
tbe  execution  of  the  deed  had  been  fully 

B roved,  the  fcUlare  to  promptly  register 
ar  deed  was  of  no  Importance  in  this  con- 
troversy, as  there  wos  no  evidence  at  all 
that,  while  so  withholding  her  deed  from 
registration,  she  induced  any  one  to  give 
credit  to  her  husband  upon  tbe  faith  ot  his 
being  tbe.absolute  owner  of  tbe  property 
OD  which  she  nowclalms  ber  Hen.  Indeed, 
It  seems  from  the  testimony  of  two  of  the 
plaintiffs  tbat  she  did  not  know  that  ber 
boaband  owed  any  debts,  lor  she  told 
tbem.  when  tbey  visited  him  in  hla  last  Ill- 
ness, that  be  owed  nothing ;  and  therefore 
it  would  not  be  necessary  to  sell  the  honse 
and  lot,  which  she  wished  her  daugbters 
to  have.  This  expression  might  perhaps 
tend  to  show  that  her  debt  was  flctltlous, 
hot,  tbe  debt  being  admitted.  It  certainly 
doesnot  tend  to  show  tbatsbn  had  knowl- 
edge that  her  husband,  when  be  borrowed 
ber  money  and  secured  Its  repayment  by 
a  deed  In  trust,  was  contriving  to  hinder, 
delay,  or  defraud  bis  creditors,  present  or 
future.  But  tbe  Jury  faave  only  found  that 
tbe  deed  was  made  with  Intent  to  binder. 


delay,or  defraud  creditors;  they  btive  not 
found  that  Mrs.  King  b^d  knowledge  of 
that  fraudulent  Intent.  Without  such  a 
finding  by  the  jnry,  no  Judgment  should 
have  beeu  rendered  against  her. 
Error.  New  trial  awarded. 

Rbepherd,  c.  J.,  did  not  alt  on  the  hear- 
ing of  this  case. 


(112  N.  C.  188) 

NABAIi  et  al.  v.  BRITTON  et  al. 
(Soprone  Court  of  Nortb.  CsroHna.    Feb.  28, 
18Q3.) 

FUODDLSKT  CONVBTANCB — ISBTTINO  AsIOE — Db- 
CKSB — DlSTBIBUTJON  OF  FrOCEBDS. 

If  a  deed  in  trust  executed  by  a  dece- 
dent to  secure  a  debt  due  his  wife  Is.  at  the  in- 
stance  of  creditors,  declared  frandulojt  and 
void,  the  real  estate  therein  deecribed  will  !^ 
sold,  and  the  proceeds  will,  under  Codi>,  i  1440, 
constitute  assets  tor  the  paymfait  of  his  debts, 
and.  If  the  wife  is  a  creditor,  she  will  be  enti- 
tled to  h«r  sliare  of  those  and  other  assets; 
and  in  the  Judgment  sectin^  aside  such  deed  it 
was  proper  to  msert  the  claim  of  tbe  wife  with 
those  of  the  attacking  creditors. 

Appeal  from  superior  eoart,  Wilson 
county;  Bryan,  Judee. 

Action  by  E.  M.  Nadal  and  others 
against  E.  E.  Britton,  administrator,  and 
otbera,  to  set  aside  a  trnst  deed  executed 
by  defendant,  administrator's  Intestate, 
to  secure  a  debt  due  bis  wife.  Judement 
was  entered  setting  aside  the  deed,  and  In 
tbe  Judgment  tbe  claim  of  tbe  wifeagalnst 
the  estate  was  ioeerted  along  with  the 
claims  of  plaintiffs,  the  other  creditors. 
Plaintiffs  appeal,  insisting  that  the  Judg- 
ment should  be  modified  in  so  far  as  It  In- 
serts  the  wife's  claim.  Affirmed. 

J.  B.  Wooftard,  Butabelor  A  Derereux, 
G.  W.  Blount,  and  Jacob  £fstt/e,for  appel- 
lants.  T.  W.  StravMOt  tor  appellees. 

BuBWRLi.,  J.  We  find  no  error  In  the 
ruling  from  which  tbe  plalntllls  have  ap- 
pealed. If  the  deed  In  trust  made  by  Dr. 
King  to  secure  tbe  debt  due  to  his  wife 
i»,  at  the  instance  of  the  plalntttfa  de- 
clared fraudulent  and  void,  the  real  estate 
therein  described  will  be  sold,  and  the  pro- 
ceeds will  constitute  assets  for  the  pay- 
ment of  his  debts.  Code,  $  1446.  If  bis 
wife  is  a  creditor,  she  will  be  entitled  to 
ber  share  of  those  and  other  assets. 

No  error. 

Shrfhbrd,  G.  J.,  did  not  stt  on  the  hear- 
ing of  this  case. 

012  M.  C.  SS7) 
STATB  V.  FOBTBIB. 
(Sopieme  Obnrt  ot  NorUi  Osrollna.  Feb.  21, 


Crubltt  to  Animals. 
One  who  Inflicts  suffering  and  death  on 
any  useful  beast,  fowl,  or  animal,  for  amuse- 
ment and  sport,  is  within  Oode,  S  2482,  which 
makes  the  injuring,  torturing,  and  tormenting, 
and  the  needless  kUliDC  vt  such  animals  a  ml^ 
d^neanor,  and  which  defliiea  tlie  words  "toi^ 
ture,"  "torment,"  and  "cruelty"  as  JncludiDg  ev- 
ery act,  omissicni,  and  neglect  whereby  unjusti- 
fiabla  jdvsical  pain,  snifenng,  <x  death  Is  caused 
or  permitted. 
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Appeal  from  criminal  court,  Bancombe 
GtniDlj^;  Cabtbb; Judge. 

J.  A.  l*orter  was  convicted  of  a  mlede- 
meanor  lulntllctlnsBDllerinKand  deatb  on 
a  QBefal  anliiial.  He  was  convicted,  and 
appeals.  Affirmed. 

W.  H.  MuJoae.  tor  appellant.  Tbe  At- 
torney General,  for  the  State. 

Bdbwbll,  J.  Tbe  statute  under  which 
the  defendant  1b  indlctad  Is  very  compre- 
hensive la  Its  terms.  It  forbids  (Code.  $ 
2482)  the  wlllfol  wounding,  Injuring  tor- 
turing, or  tormenting,  and  the  needless 
mutilation  or  killing,  of  any  useful  beast, 
fowl,  or  animal,  and  declares  (section 
2487)  that  any  person  who  iball  do  any 
act  towards  the  furtherance  of  ao  act  of 
cruelty  to  any  animal  ehalt  be  guilty  of  a 
misdemeanor,  and  that  **the  words,  'tor- 
ture,' *  torment,'  and  '  cruelty  *  shall  be  lield 
to  Include  every  act,  omlealon.aod  neglect 
whereby  unjuatlflable  physical  pain,  suf- 
fering, or  death  Is  caused  or  permitted," 
and  then,  as  U  to  emptaaHize  the  probibl- 
tion  by  stating  what  la  permltted.lt  en- 
acts that  "nothing  tu  this  chapter  flhall 
be  construed  h  prohibiting  tbe  lawful 
shooting  of  birds,  deer,  and  other  game 
for  the  purposes  uf  buman  food."  As'was 
said  of  a  similar  Btatnteln  Com.  v. Turner, 
145  Mass.  296,  34  N.  E.  Rep.  ISO,  this  act 
does  not  require  the  allegation  or  proof  of 
torture  or  cruelty,  except  as  involved  In 
unnecessary  snflerlng,  Icno wiugly  and  will- 
fully permitted.  By  the  special  verdict  It 
Is  found  That  the  suRerlng  and  death  for 
the  permission  or  Infliction  of  which  tbe 
defendant  Is  Indlcteil  were  so  Inflicted  "for 
amusement  and  sport."  Man's  desire  for 
amusement  and  spurt  Is  no  Jnstlflcatlon 
for  the  Infliction  of  Buffering  or  death  up- 
on any  of  the  creatures  protected  by  tbe 
statute  now  under  eunstderatlon.  It  was 
enacted  to  protect  tbe  public  morals, 
which  tbe  commiHslon  of  cruel  and  barba- 
rous acts  tends  tocorrupt.  Com.  v.  Turn- 
er, supra.  Since  Its  enactment  It  has  been 
unlawful  In  this  state  for  man  to  gratify 
his  angry  pasalons  or  his  love  for  amuse- 
ment and  sport  at  the  eoat  of  wounds  and 
death  to  any  useful  creature  over  which 
be  bas  control.  Knowing  that  men  of  lu- 
telligence  and  reflnement  often  differ  as  to 
what  constitutes  cruelty  In  one's  treat- 
'meut  of  dumb  creatures,  the  legislature 
bas  seen  fit  to  deflne  that  word,  and  also 
the  words  "  torture  **  and  "  torment, "  and 
has  thus  made  Its  Intent  very  plain.  Up- 
on tbe  tacts  established  by  the  special  veis 
diet,  we  think  the  defendant  was  properly 
adjudged  guilty.  No  error. 

(US  N.  a  US) 

BUFFKIN8  V.  BASON  et  ux. 
(Supreme  Omut  uf  North  Gsndlna.  Vtlb.  21. 
18880 

Cluh  aho  DmvBBT— Wasir  Lim— Dsmahd. 
1.  Whve  plaintiff  and  dtfendant  were 

partners  in  farmlDc,  and  defendant  bought  the 
mtereat  of  plaintiff  in  tbe  crop  for  f200,  which 
by  contract  in  writing  he  agreed  to  pay  at  a 
certain  time,  and  to  allow  tbe  title  to  tbe  crop 
to  be  in  plaintiff  till  the  money  was  paid,  an 
aetion  ot  dalm  and  deUvery  for  the  crop  will 


lie  on  defendant's  defanlt  In  paying  tiie  money 

2.  Where  tiw  eompliUnt  allwed  plabitlirs 
title,  and  the  answer  denied  it,  the  coort  prop- 
erly whhdTew  an  Issue  previous^'  submitted  to 
the  jnry  as  to  wbethw  there  bad  been  a  dsnasd 
for  the  crop  before  aolt  bronght,  dneo  la  locll 
case  no  demand  was  neceesaiT- 

Appeal  from  superiorcourt, Pasquotank 
«onnty;  Hokb,  Judge. 

Action  of  claim  and  delivery  by  M.  W. 
Buffkins  against  D.  Eason  and  wHe  to 
recover  the  possession  of  a  quantity  of 
com.  From  n  Judgment  for  plaintiff,  do- 
fendanta  appeal.  Affirmed. 

The  plaintiff  and  defendant  were  part- 
ners, as  farmers  and  stock  raisers,  for  the 
year  1890,  upon  terms  set  out  In  ardcles 
of  partnership.  In  August  of  that  year 
tbe  defendant  bought  out  tbe  interest  of 
the  plalntlK  In  the  crop,  and  executed  to 
him  tbe  following  Instrument;  IK 
Eason,  do  hereby  agree  to  pay  U.  W. 
Buffkins  or  bis  heirs,  on  or  before  tbe  lot 
day  of  January,  1801.  two  hundred  dot 
lare  for  bis  entire  Interest  in  all  the  crops 
which  I,  the  said  Eason.  have  raised  on 
tbe  Carver  farm  In  tbe  year  1890,  except 
the  grass  and  clover'  patch  on  bouse  side; 
and  tbe  said  Bteson  fnrtber  agrees  to  pay 
all  expenses  "lor  working  said  crop,  and 
to  pay  all  bills  and  accounts  for  which  tbe 
said  M.  W.  Buffkins  may  be  bound  for  in 
tbe  working  said  crop  of  1890;  and  1  fni^ 
ther  agree  that  the  title  to  the  said  crop 
shall  be  In  the  saJd  M.  W.  Buffkins  until 
said  purchase  money,  expense  bills,  and 
accounts  are  paid,  by  the  said  Baaim. 
Given  under  my  band  and  seal  this,  tbe 
:t8th  day  of  August,  18^0.  D.  Bason. 
[Seal.]"  Tbe  purcbase  money  not  hav- 
ing been  paid,  tbe  plaintiff  brought  clnlm 
and  delivery  (or  tbe  com  raised  on  tbe 
farm.  Thedefendant  denied  the  plaintitrs 
title,  and  contended  that  be  and  plaiatiR 
were  tenants  in  common  of  tbe  com,  and 
that  claim  and  dellvwy  would  not  tte^ 
Verdict  and  Judgment  for  plaintiff.  Ap- 
peal by  defendant. 

OnntlyJk  Ajdhtt,  for  apprtlantu. 

Clark,  J.  We  concur  with  his  honor 
ttiat  the  force  and  effrat  of-  the  contract 
set  out  was  to  place  the  title  to  the  en- 
tire crop  In  the  plaintiff  until  tb^  amount 
therein  speclfled  was  paid,  and  boiea  that 
claim  and  delivery  would  lie.  The  words, 
"I  further  agree  that  the  title  to  tbe  said 
crop  shall  l>e  in  the  said  Buffbltia  until,' 
etc.,  admit  uf  unotberconstructlon.  Tbey 
were  so  construed  when  tbe  case  was  here 
before.  110  N.  C.  264.  14  8.  &.  Rep.  748. 
The  case  then  went  bick  becauM  It  did 
not  appear  that  the  execution  of  the  con- 
tract ol  sale  was  proved.  On  tbis  trlsl 
its  execution  was  admitted  by  tbe  defend- 
ant. The  allegation  In  tbe  complaint  of 
title  to  tbe  corn  was  denied  by  tbe  an- 
swer. Tbe  court  therefore  property  held 
that  no  demand  was  necessary,  and  com- 
mitted no  error  In  withdrawing  an  Iwoe, 
previously  submitted,  as  to  wbetfaer  or 
not  there  had  been  a  demand  made  before 
action  bronght.  Vincent  v.  Corbln,  ffi  N. 
C.  108:  Waddell  v.  8wann,  SI  N.C  iOSi 
Wiley     Logan,  95  N.  0.  S58.  No  error. 


Digitized  by 


Google 


N.a) 


JOTNEB  V,  BOBEBTS. 


917 


ai2  N.  c.  m)  . 

JOnmB  T.  BOBBBTS  at  aL 
<Bdp>«iim  Oooit  of  North  OaroUna.    Fab.  21, 

1893.) 

AsrusAL  TO  DiiMiBS  Acnon  —  Right  ov  Appbal 
— AOTioir  OK  Heoibtkk's  Bom> — Jubibdictioit. 

1.  No  appeal  Ues  from  the  refosal  of  a 
motloii  to  diamise  an  action,  but  the  remedy  U 
to  hare  so  exception  noted  Ui  the  record. 

2.  An  officer  Is  UaUe  under  Code,  {  1883. 
on  his  bond  for  the  faithful  discharge  of  all 
the  duties  of  hia  ofllce;  and,  in  an  action  for 
failure  of  a  regiflter  to  perfonn  Us  duty,  tiie  ac- 
tion Is  for  the  amount  of  his  bond,  ($10,000,) 
to  be  dischimed  on  parment  of  Qie  amount  of 
the  penaltr,  ($200,)  and  therefore  ttie  superior 
court  has  Jurisdiction. 

8.  The  pUintiff  who  sues  for  the  penalty 
Kiven  tor  fulure  to  dlsc^iarge  an  offldal  duty 
comes  within  the  words  "the  party  injured," 
who  Is  authorised  to  sue  the  bond  therenur,  un- 
der Code.  {§  188S,  1891. 

4.  An  objection  in  an  action  azatnst  the 
reglBter  and  the  sureties  on  Ms  bond  that  the 
complaint  falls  to  allege  fliat  a  Judgment  lias 
been  obtained  against  the  register  for  the  penal- 
ty, and  that  he  has  failed  to  pay  It,  is  without 
force,  for  the  law  does  not  authorize  such  a 
prori^on  in  the  bond;  and,  If  the  bond  is  not 
expressed  according  to  the  statute,  any  defect 
is  cured  by  Code,  S  1891,  providing  that,  if  there 
is  any  Tartance  in  the  penalty  or  conditiont  of 
the  instrument  from  the  prorison  prescribed  by 
law,  recovery  shall  be  had  as  if  the  conditions 
had  conformed  to  the  proriaions  of  the  law. 

Appeal  from  superior  court,  Northamp* 
ton  county ;  Connor,  Jud^e. 

Action  by  Foster  Joyner  af^ainat  E.  E. 
Roberta  and  otbem  to  recover  on  the 
offlclal  bond  of  defendant,  a  regrlati'r  of 
deeds,  on  the  gronnd  that  the  bond  had 
been  broken  by  a  violation  of  Code,  5  1814, 
problblting  tbe  Issuance  of  marria^ 
licenses  to  persons  under  a  certain  age. 
Defendants*  motion  to  dlsmlsa  the  action 
was  denied^  and  they  appeal.  Appeal  dis- 
missed. 

B.  S.  Ga^,  tor  appellants.  R.  O.  Barton 
and  R.  B,  Peebles,  for  appellee. 

Clark,  J.  The  defendants  mored  to  dls> 
miss,  on  the  grounds  (1)  that  the  court 
did  not  liuve  Jurlsdlctioa,  and  (2)  because 
the  complaint  did  not  state  a  cause  of  ac- 
tion; and,  tbe  motion  being  relused,  ap- 
pealed from  tbe  refusal.  It  has  bran  re- 
peatedly held  thift  no  appeal  lies  from  a 
refusal  to  dismiss  an  action,  bat  tbat  tb« 
remedy  Is  to  have  an  exception  noted  in 
the  record.  Mullen  t.  Canal  Co.,  16  S.  K 
Hep.  001,  (at  this  tnrm,)  and  cases  there 
cited.  It  Is  contended,  however,  tbat  this 
Is  In  effect  a  demurrer  ore  tenus,  and  tbat, 
therefore,  an  appeal  Ilea.  From  the  over- 
ruliugof  aformal  demurrer  anappeal  does 
lie;  but  there  la  tbis  protection  against 
abase:  that.  If  the  demurrer  Is  frivolous, 
Jadgment  Is  at  once  granted  the  plaintiff. 
Code,  $S88.  But  there  Is  no  sucb  rnmedy 
on  overruling  this  motion,.  Tbe  answer 
was  fllerl,  (which  fact,  of  Itself,  would  have 
overruled  a  demurrer.)  and  tbe  defend- 
ants, alter  tbe  denial  of  tbe  motion,  were 
entitled  to  a  trial  upon  the  Issues  rained. 
They  ahonld  have  entered  an  exception 
and  hare  proceeded.  li  an  appeal  lay  In 
sncb  cams,  every  defendant  In  every  case 
eoDld  procure  6  or  12  montha'  delay  by 


simply  objecting  to  tbe  Jurisdiction,  or  to 
tbe  sufficiency  of  tbe  complaint,  uu  matter 
how  plain  tbe  case,  or  how  utterly  un 
founded  tbe  grounds  of  tbe  objection, 
since,  as  has  been  already  said.  Judgment 
cannot  be  entered  as  when  a  frlvoloue  de- 
murrer is  filed.  To  rule  that  an  appeal 
lay  in  such  case  would  be  simply  to  estab- 
llsb  a  'stay  law.*  There  Is  less  excuse  for 
an  appeal  in  this  particular  respect,  since 
the  defendants  cannot  possibly  be  dam- 
aged by  delaying  the  appeal  till  the  final 
judgment,  because,  even  though  they 
sboald  fail  to  note  an  exception,  the  ob- 
jection to  the  Jurisdlctiun,  and  for  fallare 
of  tbe  complaint  to  state  a  cause  of  ac- 
tion, can  still  be  taken  advantaue  of  for 
the  first  time  In  tbis  court.  Bale  27  of  the 
supreme  court,  (12  S.  E.  Rep.  vU.)  Tbnse 
grounds  of  objection  cannot  be  waived  by 
proceeding  to  tiial.  Tacker  t.  Baker,  9t 
N.  C.  1 ;  Haglns  t.  Railroad  Co.,  106  N.  C. 
587,  11  S.  E.  Rep.  690.  Tbe  hardship,  If 
any,  is  on  the  other  side,  who  may  find  (If 
he  has  not  a  cause  of  action,  or  the  court 
bas  not  Jarisdlction)  that  bis  victory  Is 
barrun,  and  that  he  bas  tbe  costs  to  pay 
tor  his  bootless  clamor,  indeed,  aibong 
the  namerons  cases  in  which  it  has  been 
held  that  no  appeal  Uaafrom  the  retasal  of 
a  motion  to  dismiss,  the  following  were 
instances  In  which  the  motion  was  made 
upon  tbe  ground  of  failure  to  state  a  cause 
of  action  or  want  of  jurisdiction:  Wilson 
V.  Lineberger,  82  N.  C.  412;  Mitchell  v.  KIl- 
huru,  74  N.  C.  488;  McBryde  v.  Patterson, 
78  N.  C.  412. 

There  are  some  questions  which,  by  tbe 
reiterated  and  uniform  adJndlcatloaH  in 
regard  to  them,  sboald  be  deemed  settled. 
This  Is  one  of  tbem:  Though  the  appeal 
must  be  dismissed,  the  cbart.  In  its  dlscrt^ 
tlon,  may  consider  tbe  points  raised. 
State  V.  Wylde.  110  N.  C.  .'lOO,  16  S.  E.  Rep.  C. 

Tbe  first  objection,  which  Is  to  the  juris- 
diction, becansetbe  action  ia  tor  a  penalty 
of  $200,  would  have  been  good  under  the 
former  statute  and  declshins,  because  tbe 
bond  was  not  liable.  Holt  v.  McLean,  75 
N.  C.  847.  That  case  probably  caused  a 
change  In  that  regard  in  the  statnte,  and, 
as  has  been  pointed  out  In  Klvett  v. 
Young,  106  N.  C.  567,  10  S.  E.  Rep.  1019,  the 
scope  and  pnrpose  of  official  bonds  liave 
since  been  enlarged  by  Code,  S  1888,  which 
makes  tbeofflcer  liable  no  w  upon  bis  bond 
"for  tbe  faithful  discharge  of  all  the  duties 
of  bis  office. "  This  action  Is  for  failure  to 
perform  the  duty  required  of  tbe  register 
by  Code.  9  1814,  and  for  the  penalty  there- 
for, prescribed  by  section  1816.  The  action 
Is  therefore  lor  tbe  amount  of  the  bond, 
($10,0i)0,)  to  be  discharged  upon  payment 
of  9*200,  and  the  superior  court  bad  juris- 
diction. Fellv.  Porter,  69  N.C.  140;  Bryan 
V.  Roosseau,  71  N.  C.  194;  Coggtns  v.  Unr- 
rell,  86  N.  C.  317.  The  plalutiff.  who  sues 
for  tbe  penalty  given  for  failure  to  dls- 
ebat^e  an  offlclal  duty,  comes  wltbln  the 
words  **  the  party  Injured, "  who  Is  uotbor- 
Ized  to  sue  tbe  bond  therefor,  under  the 
Code,  §S  1883,  1891.  In  Maggett  v.  Rob- 
erts, 108  N.  C.  174. 1z  S.  E.  Rep.  890.  the  ac- 
tion was  against  tbe  register  alone,  the 
sureties  on  the  bond  having  been  bou 
pnw'tf,  and  it  was  hold  that  the  action,  if 
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tor  onl7  one  penalty  of  9200,  must  In  Boch 
case  be  bruaght  before  a  Justice  of  the 

peace.   Fell  v.  Porter,  enpra. 

Tbe  second  objection  Is  that  "tbe  coro- 
plaiat  does  not  state  a  cause  of  action,  be- 
cause ft  falls  to  allege  that  a  iudgnient  has 
been  obtained  against  the  defendant  Rob- 
erta for  tbe  penalty,  and  that  be  has  failed 
to  pay  It."  Tbe  law  does  not  authorize 
flucb  a  provision  In  tbe  bond,  and.  If  the 
bond  Is  not  expressed  according  to  the 
statute.  (Code,  9  1891,)  careu  any  poHSlble 
detect  In  sucb  respect."  Eivett  r.  Tonng, 
BDpra.  That  section  providestbat.Utbere 
la  **  any  variance  In  the  penalty  or  condl* 
tlons  of  tbelnstrnment  from  the  provlalon 
preitcrlbed  by  law,"  recovery  shall  be  bad 
"as  If  theconditlous  bad  conformed  to  tbe 
provisions  of  law,"  There  was  no  error 
in  refusing  to  dismiss  the  action.  It  may 
be  noted  tbat  Maggett  v.  Roberts,  supra, 
was  ao  action  against  the  oflScer  alone  for 
the  penalty,  and  the  action  was  held  prop- 
erly brongtat  in  tbn  name  of  tbe  plaintiff. 
Tbe  present  action  Is  npon  the  official 
bond,  under  Code,  1888.  and  ,tbe  plaintiff 
may  consider  whether  be  should  not  ask 
an  amendment  below  to  make  himself  a 
relator  lu  au  action  in  tbe  name  of  the 
state.  (Wilson  v.  Pearson,  102  N.  C.  290,  9 
S.  B.  Rep.  707;)  but  we  do  not  decide  the 
question,  which  Is  not  bufore  us. 

Appeal  dismissed. 


cm  N.  C.  89) 

WATERS  et  al.  T.  MELSON  et  aL 
(Sapraine  Oonrt  of  North  CaroUpa.  Fcb^  21. 

1603.) 

Clbbk  of  Coubt — APFoiNTMeirr  as  Rbciitgr  or 

IirrAHTS'  ESTATB — LlABtLITT  ON  OrFICJAL  BOND. 

1.  An  order  of  oonrt  Bppdnting  "M.,  cleA 
of  the  sui>erior  oonrt,"  etc.,  receiver  of  the  es- 
tate of  defiignated  Infimti  haTiog  oo  guardian, 
fa  an  appointment  of  auch  person,  not  la  his 
individuu,  but  in  his  official,  capacitr;  and  the 
suretiea  on  his  official  bond  as  derk  are  liable 
for  his  waste  of  the  fan  da  of  the  estate.  Kerr 
r.  Brandon.  84  N.  C.  128,  dlaHnraished. 

2.  R«T.  Code,  c.  54,  8  16,  which  authorized 
the  appointment  of  tbe  "clerk  and  master  or 
other  discreet  person"  as  receiver  of  the  estate 
of  an  Infant  havloff  no  guardian,  was  changed 
by  Laws  186S,  c.  201.  (Battle,  Re^'isal,  c.  53,  i 
22,)  BO  as  to  aothorixe  the  appointment  of  "some 
discreet  persoD/*  without  mentioning  the  "clerb 
and  master."  H^d,  that  this  change  was  owing 
to  the  abolition  of  the  office  of  clerk  and 
master;  and  that  the  change  would  not  be  so 
construed  as  to  prevent  tlie  superior  court  from 
appointing  its  derk  as  snch  receiver  In  his 
official  capacity,  in  view  of  the  long-cootlnued 
practice  of  bestowing  such  appointments  on 
them  under  the  supposltlm  that  their  official 
bonds  afforded  protection  for  tbe  funds  and 
effects  committed  to  them.  State  v.  Odom,  86 
N.  0.  432,  explalnad. 

Appeal  from  superior  court,  Washing- 
ton county;  W.  A.  Hoeb,  Judge. 

Action  by  E.  C,  Waters  and  others 
against  Ann  B.  Meleon,  administratrix, 
«tc.,  ot  James  A.  Melson,  clerk  of  the  su- 
perior court  of  WashiDgton  connty  tor  the 
years  1868-74,  and  J.  M.  Reld  and  others, 
sureties  on  bis  official  bond.  From  a 
lodgment  In  plalntltfa*  favor,  defendftnta 
appeal.  Affirmed. 

Tbe  deceased,  James  A.  Melson,  was  ap- 


pointed. In  1878,  receiver  of  tbe  estate  of 
plaintiffs,  who  were  then  mlDors  without 
guardian,  and  directed  to  Invest  tbe  same. 
Tbe  relators  introduced  testimony  tend- 
ing to  show  that  James  A.  Melson,  the 
Intestate  ot  the  defendant  Ann  B.  Melson, 
received  from  an  Insurance  company,  abont 
the  16tb  of  April.  1878.  tor  the  nae  of  tbe  re- 
lators, the*  sum  of  f662.80.  and  tbat  said 
money  was  burned  or  stolen  when  tbe 
courthouse  was  burned  on  the  16th  of 
May,  of  the  same  year.  The  defendant  in- 
troduced no  testimony.  The  following 
Isenea  were  submitted  to  tbe  Jury,  whicb. 
witb  the  anawers,  are  as  follows:  "(1) 
At  what  time  ^Id  the  clerk  receive  tbe 
money  under  order  of  the  court?  A«i- 
swer.  About  the  l&th  ot  April.  (2)  Did 
the  clerk  fail  and  refuse  to  invest  tbe  mon- 
ey pursuant  to  the  order  of  the  court? 
A.  xes."  The  court  Instructed  the  Jury 
that  If  Melson  bad  the  money  oo  hand  as 
long  as  a  month,  or  near  that,  and  was 
onder  direction  to  invest  It,  and  tailed  to 
do  so  beforp  It  was  bnrned  or  stolen,  tbia 
would  put  on  the  defendants  tbe  burden  of 
showing  that  he  had  made  every  proper 
effort  to  lend  tbe  money,  and  failed.  Tbat 
tbe  duty  was  placed  npon  the  said  Melson 
to  make  diligent  effort  to  lend  the  money, 
to  use  that  diligence  that  a  prudent,  care* 
ful  business  man  would  in  tbe  manage 
ment  of  bis  funds;  and,  If  be  failed  to 
make  such  effort,  the  second  Issue  sbonld 
be  answered  *'ye8,"  but  that,  if  he  used 
this  diligence,  and,  after  proper  effort, 
failed  to  obtain  proper  security,  or  to 
make  a  safe,  desirable  loan,  the  answer 
to  tbe  second  issue  should  be  "No.** 

C.  L.  PettJgrew  and  A,  O.  Oa^lord^  low 
appellants.  L.  C.  Latham,  for  appeUeee. 

Srevubro,  C.  J.  At  the  spring  term. 
1878.  of  the  superior  court  of  Wasblngtoo 
county,  tbe  relators  were  preseuted  by 
the  grand  Jury  as  infants  without  guard- 
ian, and  upon  tbe  petition  of  theaolicitor 
the  defendant  Melson,  tbe  clerk  of  the  said 
court,  was  appointed  receiver  of  tbeir  «• 
tates.  Tbe  qnestlon  presented  Is  whether 
tbe  sureties  on  the  official  bond  of  tbe  said 
clerk  are  responsible  for  his  default  as 
sucb  receiver.  The  language  ot  the  order 
of  tbe  court  Is  "that  James  A.  Melson, 
clerk  of  the  superior  court  of  Washington 
county,  be  appointed  receiver,"  etc.,  aad 
It  Is  insisted  by  counsel  that  tbe  omis- 
sion of  the  wora  "as"  before  the  worda 
"clerk  of  tbe  superior  court"  Is  fatal,  and 
that  a  proper  constructlou  of  the  order  la 
that  the  said  Melson  was  appointed  In  bis 
Individual  capacity  only.  Tiiecaseof  Kerr 
V.  Brandon,  84  N.  C.  128, cited  by  tbe  defend- 
ants. Is  no  authority  fgr  this  contention, 
as  theorder  In  that  case  made  norrterence 
whatever  to  tbe  official  position  ot  Brao> 
don  as  clerk.  We  are  very  clearly  uf  the 
opinion  tbat  the  terms  of  the  order  soffi* 
dently  Indicate  tbe  Intention  of  the  court 
toappoint  tbesald  Melson asrecelverln bis 
official  capaclty,andthe  unly serious  ques- 
tion, therefore,  to  be  considered  Is  wheth- 
er the  court  bad  authority  to  appoint  him 
as  such,  and  thereby  impose  a  liability  up* 
on  tbe  soretles  to  his  official  bond.  The 
act  ol  1868,  (chapter  201,)  wblcb  is  appllea. 
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ble  to  this  casn,  waa  broagbt  fornard, 
and  fs  to  be  found  Id  chapter  53 of  Battle's 
Rerlsal.  In  section  22  of  tbe  satd  chapter 
It  Is  provided  that  the  cunrc,  at  the  la- 
Btance  ol  tbe  sullcltur,  may  commit  the 
flHtateof  an  Infant  taavlnfp  no  guardian,  or 
whose  goardlan  bae  delaalted,  "to  soma 
discreet  perHon."  In  the  Revised  Code 
(chapter  64,  $  15)  the  Words  employed  In 
a  similar  provision  are,  *'tbe  clerk  and 
master  or  other  discreet  person,"  and  It  Is 
argned  that  by  tbus  changing  tbe  phrase- 
ology the  leglslatnre  manifested  Its  Inten- 
tion that  SDCIi  appointments  staoald  no 
longer  be  conferred  upon  the  officers  of  tbe 
,eonrt,  and  tbat  their  enretles  cannot, 
therefore,  be  held  responsible.  This  veiy 
point  was  pressed  with  moch  Ingenalty  In 
the  case  of  State  v.  Udom,  86  N.  C.  482, 
but  the  eoort,  (RuFFiN.  J.,)  In  onJer'to 
BTold  any  mlannderBtandlnglntbefature," 
distinctly  detilared  tbat  It  could  not  be 
sustained.  Tbe  court  said:  *'In  this  view 
of  connsel  we  cannot  concur,  but  rather 
think  that  the  discrepancy  between  tbe 
two  statutes  resulted  from  ttaefact  that 
about  that  time  the  office  of  clerk  and 
master  was  abolished,  and  hence  all  men- 
tion tA  It  was  omitted.  The  court  cannot 
but  take  notleouf  the  fact  that  since  the 
new  statute  theconrt  baa  been  In  the  habU. 
of  besto  wlngsucfa  appointments  upon  their 
elerke,  oftentimes  against  their  will,  and 
under  the  conviction  that  their  bonds 
affurded  protection  for  the  funds  end 
effects  committed  to  them,  and  that,  ac- 
cording to  the  understanding  of  all  par- 
ties, both  before  and  after  the  acceptance 
of  the  office  uf  clerk,  tbe  eonrts  had  tbe 
right  to  do  us  they  have  done;  hence  we 
coDClnde  that  In  each  cases  the  sureties 
are  accountable,  the  office  being  taken 
earn  oaere."  It  Is  urged,  however,  that 
tbe  decision  In  the  above  case  Is  In  conflict 
with  the  language  we  have  quoted,  but 
it  Is  dlBlcnlt  to  believe  that  a  Judge  so 
distinguished  for  rleamees  of  reasoning 
as  well  as  profound  learning  should  In  the 
same  opinion  have  committed  such  an  er- 
ror. There  1b  really  no  such  conflict  as  is 
supposed,  and  this  Is  apparent  from  the 
fact  that  Odom,  the  deTendaiit,  was  not 
appointed  by  virtue  of  the  statutory  pro- 
vision (sections  21,  22, 46, 47.  c.  63,  Battle. 
Revlsal)  which  tbeleanied  Justice  was  dls- 
cuaalng.  These  provisions  relate  to  the 
appointment  of  a  receiver  at  the  Instance 
of  the  solicitor  where  a  guardian  has  been 
removed,  (section  21,)  or,  as  in  the  case 
before  as,  where  the  grand  Jury  have  pre- 
sented an  Infant  without  guardian,  (sec- 
tion 47.)  In  the  case  referred  to,  Odum 
was  appointed  by  the  Judge  at  term,  up- 
on the  umple  petition  of  the  Infante  by 
tbetr  next  friend,  tor  the  purpose  of  suing 
for  aud  collecting  Insurance  money  from 
a  foreign  corporation,  which  was  beyond 
the  JurlBdletlon  of  the  court.  Such  a  pro- 
ceeding, if  nut  Irregular,  was  certainly 
novel,  and  It  is  plain  that  tberecould  have 
been  no  preaamptlon  that  the  sureties 
knew  that  soeh  appointments  had  been 
or  W'juH  be  made,  and  that  they  con- 
tracted with  reference  to  such  A  liability. 
Tbe  appointment  of  Odom  waq  assimilat- 
ed by  the  court  to  the  appointment  of  a 
receiver  In  ordinary  actions,  as  tbe  receiv- 


ership of  a  railroad  and  tbe  like,  aud  It 
was  bficause  there  had  been  no  "habit  of 
bestowing  such  appointments"  upon  the 
clerks  in  such  cases  that  tbe  court  held 
tbat  tbe  bond  of  tbe  said  Odom  was  not 
responsible.  In  tbe  languageof  the  court, 
Buch  an  appointment  "could  never  have 
beeu  within  tbe  contemplation  uf  the  sore- 
ties  when  contracting  for  the  fidelity  of 
thdr  principal  In  his  capacity  as  clerk." 
We  are  therefore  of  tbe  opinion  that  there 
Is  nothing  in  tbe  decision  in  State  v'. 
Odom,  supra,  which  conflicts  with  tbe  de- 
liberate and  emphatic  declaration  of  the 
court  tbat  In  eases  like  the  present  the 
court  has  authority  to  appoint,  and  that 
the  enretles  are  liable.  Neither  Is  there 
anything  in  Kerrv. Brandon, supra,  which 
militates  against  this  view.  Indeed,  we  are 
almost  Induced  to  infer  from  the  absolute 
silence  of  tbe  ennrt  upon  the  subject,  as 
well  ae  tbe  general  tendency  of  tbe  opin- 
ion, that,  had  the  clerk  been  appointed 
receiver  in  his  official  capacity,  the  court 
would  have  reached  a  similar  conclusion. 
Tbe  decision  seems  to  have  been  based  up- 
on tbe  form  oi  the  order,  and  not  upon 
tbe  absence  ui  authority  In  tbe  court  (as 
indicated  In  tbe  headnote)  to  impose  the 
duty  npou  the  clerk  In  hie  official  capaci- 
ty. In  consideration  of  theviswa  we  have 
Indlca  ted,  there  was  no  error  In  the  refusal 
ot  the  court  to  Instruct  the  Jury  as  re- 
quested by  tbe  defendants.  Neither  do 
we  see  any  error  of  which  the  defendants 
can  complain  in  the  charge  of  the  court, 
for,  conceding  that  the  court  should  not 
have  ^ven  tbe  general  luetractlon  as  to 
what  a  prudent  man  would  baTe  done 
under  tbe  circumstancee,  (Emry  t.  Rail- 
road Co:.  109  N.  C.S89.14  S.  £.  Rep.K2,) 
the  defendants  could  not  have  beeu  preju- 
diced, a»tbe  court  properly  ruled  that  the 
burden  was  upon  them  to  show  that  tbey 
bad  used  due  diligence  lu  Investing  tbe 
money,  and  upon  this  point  there  was  no 
testimony. 
The  jadgment  must  be  affirmed. 


(Ill  N.  C.  71) 
HAGOBT  V.  ROBERTS. 
(Supreme  Court  of  North  Carolina.    Feb.  81* 

1893.) 

Mabbiaqh  Licensb  —  Failure  or  Hbsisteb  to 
Rboord — Pbnaltt — Appeal  — pROCBEDtxos  Be- 
low, 

1.  A  blank  form  for  a  marriage  llcenae. 
though  signed  by  the  register  of  deeds,  is  not 
"issued"  uDttl  Glled  Dp  aud  handed  to  tbe  per- 
son who  is  to  use  it;  and  if,  at  the  time  of  such 
issuance,  the  person  rignhig  it  has  ceased  to  be 
register,  the  failure  to  record  tt  does  not  render 
him  lEnble  to  Urn  penalty  Imposed  by  Code,  H 
1818,  1819,  for  failure  to  record  the  substance 
of  each  marriage  license  issued. 

2.  Where  the  issue  of  Bttoh  license— that  is. 
the  filling  up  and  handing  ot  tiie  paper,  pre- 
viously signed,  to  the  person  proposing  to  be 
married — Is  not  done  bT  the  register,  but  by  the 
minister  solemniziug  uie  mernage,  as  tbe  reg- 
ister's agent,  and  at  that  time  the  registn's 
term  has  expired,  the  paper  is  equally  mvalid^ 
because  lacking  the  signature  of  one  a  de  facto 
register,  and  uiere  can  be  no  praalty  for  not 
recording  it. 

3.  The  mere  fact  that  a  marrtaae  Is  sol- 
emnized two  days  after  the  date  of  the  expira- 
tion of  the  register's  term  of  office  is  not  suffi- 
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dent  erldmee,  of  Hselt  tod  nnsnp^rted,  to  go 
to  the  iwey  to  rebdt  the  presumption  that  the 
license  wai  Issned  daring  the  register's  term  of 
<^ce. 

4.  A  ruling  on  appeal  that  a  canse  of  action 
set  np  in  a  ctHnplaInt  is  defective,  and  that  the 
lower  court  should  hare  sustained  a  demurrsr, 
does  not  warrant  that  court,  on  a  new  trial,  in 
exclQding  oTidence  cm  inch  caase  of  acti<ai; 
Imt  It  should  enter  jndgment  sastoinlng  the  de- 
marrer,  and  pwndt  plamtiff  to  unend. 

Appeal  from  aopdrior  court,  Northamp- 
toD  county;  Brown,  Jodge. 

Action  by  Angnntiis  Mesisret  against  K. 
£.  Roberts  to  recover  ol  defendant, as  reg- 
ister ol  deeds,  the  penalty  Imposed  by  law 
for  Issuing  license  for  marriage  of  a  girl 
ander  18  years  of  age,  and  tor  defendant's 
tallnre  to  record  two  licenses.  From  a 
Judgment  ta  plalntlll'B  favor*  defoDdant 
api»a]B.  Bevensd. 

A.  B.  Peebles,  for  appellant.  B,  &  Oay, 
for  appelleew 

Clakk,  J.  When  the  blank  signed  by  tbe 
register  was  faauded  to  bis  agent  it  was 
not  a  marriage  license.  It  was  a  Talnelesa 
pleee  of  paper.  When  flUed  out  by  aucb 
agent*  and  banded  to  tbe  party  who  waa 
to  nee  It,  Itwae  then  "Issued.'  Bboold 
^tber  party  named  In  the  license  be  under 
18  years  of  age,  any  Inquiry  in  stfeb  re- 
spect, made  by  socb  agent,  however  dili- 
gent and  careful,  would  nut  absolve  tbe 
register  from  liability  by  failure  himHeU  to 
make  such  inquiry,  it  being  a  trust  per- 
sonal to  bim  under  Code.  U  1S14.1  1810. 
Cole  V.  Laws,  108  N.  G.  185.  IS  H.  B.  ftepl 
98B.  It  at  tbe  time  tbe  license  was  tssued, 
I.  e.  was  filled  up  and  given  to  tbe  party 
wbo  was  to  be  married,  or  to  some  one 
for  bim,  tbe  person  wbo  signed  It  bad  then 
ceased  to  be  register,  the  paper  would  not 
be  a  valid  licence;  and,  whatever  decep- 
tion be  might  be  guilty  of,  or  whatever 
other  liability  be  mlgbt  thereby  Incur,  be 
would  not  be  liable  under  Code.  $S  1^18, 
1K19,>  for  failure  to  record  tbe  substance 
of  such  paper.  If  tbe  issue—/,  e.  tbe  fllllng 
np  and  banding  the  paper,  previously 
signed,  to  the  party  proposing  to  be  mar- 
ried—was done  not  by  the  register.but  by 
an  agent,  and  at  that  time  tbe  register 
waa  ftinctua  oSelOt  the  paper  would  be 
equally  Invalid,  because  lacking  tbe  signa- 
ture of  one  then  a  de  facto  register,  and 
there  could  be  no  penalty  fnr  nut  record- 
ing it.  Tbe  marriage  uoder  an  Invalid 
llcensB  or  with  no  license,  as  has  been  re- 
peatedly held,  wonld  be  good.  If  valid  in 
other  reHpecta.  Code,  $1312;  Statev.Rob- 
blna,  28  N.  C.  23;  Sta  te  v.  Parker.  106  N.  C. 
711.  11  8.  E.  B^.  517.  The  only  effect  of 
marrying  a  coaple  without  a  legal  license 

^Section  1814  reanlrea  register  of  deeds  to  Is- 
sue marriage  licenses  on  application,  provided 
fliat,  where  either  party  Is  under  18  rears  of 
age,  tiie  Ueense  diau  not  issue  without  the  writ- 
ten consent  of  the  person  in  whose  charge  the 
Infant  la. 

•Section  1818  requires  the  registers  to  keep  a 
book  "in  which  shall  be  recorded  the  substance 
of  each  marriage  Ueense,  and  the  return  there- 
upon,"  Section  1810  imposes  a  penalty  (rf  $200 
on  the  register,  In  favor  of  any  person  suing  for 
the  same,  for  failure  to  record  the  Uc^tse  and 
the  xetniB  as  prescribed  In  the  preceding  sec- 
tion. 


Is  Co  Bubject  the  offlcer  or  minister  to  the 
penalty  ot  9300,  preaerlbed  by  Ckide.  fi 
1817.  State  v.  Parker  and  State  v.  Rob- 
bins.supra.  Tbe  presumption  ls,otconrBe, 
that  the  license  was  Issued  dnring  tbe  term 
of  office  ot  tbe  person  signing  It,  when  it 
is  Id  evidence  that  be  bad  been  an  Incum- 
bent ot  that  office.  The  burden  Is  on  the 
party  assertlilg  tbe  contrary.  Applying 
these  principles  to  our  ease,  the  evidence 
1b  uncontradicted  that  tbe  defendant  ceased 
toberegisterof  deeds  onthn20cb  of  Decem- 
ber, 1886,  and  that  tbe  license  for  tbe  mar- 
riage of  William  Parker  and  Mary  Sykes 
waa  on  tbe  25tb  ot  Febmary,  1887,  filled 
oat  and  banded  to  Parker  by  the  minister 
to  whom  ftuch  blanks,  together  with  oth- 
ers, all  signed  by  tbe  d^ndant,  bad  beea 
glveo  by  tbe  defendant,  to  be  used  when 
needed,  and  for  any  one  desiring  to  be 
married.  Tbe  marriage  was,  of  course, 
valid.  Tbe  minister  was  liablefor  the  pen- 
alty prescribed  for  marrying  without 
license.  But  tbe  defendant  conid  not  be 
held  llablefornotrecording  a  paper  signed 
by  him.  bat  which  was  not  a  license  be- 
cause Issued  after  be  was  ftinctaa  oiBelo, 
Tbe  marriage  of  Jobn  Harris  and  Cindy 
Gamer  took  place  on  .  December  22. 1886, 
two  days  after  tbe  defendant  went  out  of 
office.  The  presumption  was  that  tbe 
license  was  Issued  when  the  defendant  was 
In  office,  and.  It  so.  be  was  liable  to  the 
penalty  sued  tor  on  acconnt  ot  his  failure 
to  record  the  substance  ot  tbe  license  at 
the  time  of  Issue.  Tbe  mere  tact  that  tbe 
marriage  was  solemnised  two  days  after 
tbe  date  when  the  defendant  went  out  ut 
office  was  not  sufficient  evidence,  of  Itself, 
and  nnsapported.  to  go  to  the  Jury  to  re- 
but the  presumption  that  It  was  legally 
Issued,  1.  e.  during  bis  term.  It  was  error 
to  refuse  the  plalnttfl's  prayer  to  that 
effect. 

When  this  case  was  here  on  a  formei  ap- 
peal, (108  N.  C.  174, 12  S.  E.  Bep.  8V0,)  tbe 
court  held,  citing  Bowles  fr.  Coctiran,U3  N. 
C.  39S,  that  tbe  court  below  should  have 
sufltained  the  demurrer  to  the  third  cause 
of  action,  tor  failure  to  allege  that  tbe 
license  to  a  person  under  IS  years  ot  aga 
was  issued  ^knowingly,  or  without  rea- 
sonable inquiry."  When  the  casesnbse- 
qnently  came  np  (or  trial  below,  tbe  court 
excluded  any  evidence  upon  that  canse  ot 
action  upon  tbe  ground  that  it  was  res 
Judicata.  This  was  error.  The  court 
betovr,  in  accordance  with  the  opinion 
here,  should  have  reversed  the  former  ac- 
tion of  that  court,  and  have  entered  Judg- 
ment sustaining  tbe  demurrer;  and  titers 
upon  the  plaintiff  might  have' been  per- 
mitted to  amend  by  inserting  those  words. 
Code,  272,  27S.  There  was  no  adjndlca- 
tlon  here  beyond  the  ruling  that  there 
was  error  In  not  having  sustained  the 
demurrer  below.  Even  had  tbe  court 
below,  either  before  or  after  tht  appeal, 
sustained  the  demurrer  and  dismissed 
tbe  action,  this  Judgment,  being  not  ui^ 
on  tbe  merits,  bnt  merely  for  omission 
of  a  material  allegation  in  tbe  complaint, 
could  not  be  pleaded  as  reejadlc&tm  to  a 
new  action,  brought  to  enforce  the  same 
right.  Qould,  PI.  445.  A  SaiHoii  there  is 
not  reajadh/tta  when  tbe  same  aetlon  1» 
pending,  and  no  Judgment  on  tbe  demurs 
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rer  baayet  been  entered  np.  Tbe  omlnlon 
of  the  mnterlal  altesation  tbat  the  Ucenee 
was  lasued  for  the  marriage  of  a  person 
under  18  years  of  age,  ''knowingly  and 
wlthont  reasonable  Inqolry,"  eeems  to 
have  been  due  to  the  tact  tbat  the  copy  of 
tbe  license  appended  to  fh»  complaint  aa 
an  exhibit  recites  tbe  age  of  the  female  at 
16.  This  raises  a  Tery  strong  presnmptlon 
tbat  the  license  was  Issued  "knowingly," 
bat  It  la  not  concloslre,  as  It  may  be 
fibown  tbat  sacb  eotry  waa  Inadvertent, 
or  was  a  mere  clerical  error,  or  that  the 
girl  In  fact  was  over  IS.  At  any  rate,  it  la 
not  an  allegation,  as  required,  but  a  mere 
Inference  to  be  drawn,  and  therefore  d»> 
uinrrable-on  that  groand  as  argumenta- 
tlve.  As  the  case  goes  back,  however,  It 
Is  proper  to  say  that  an  amendment  now 
by  the  court  below  to  make  tbe  allega- 
tion direct,  If  asked  for  by  tbe  plaintiff, 
would  be  In  accordance  with  tbe  spirit  of 
the  Code,  eapeelally  as  tbe  plaintiff,  by  tak- 
ing a  nonsuit  as  to  tbat  cause  of  action, 
could  bring  a  new  action  lor  the  same 
cause  within  a  year,  with  the  omitted 
words  aupplled  in  tbe  new  complaint. 
Error. 


BIGGS  et  al  T.  WATERS  et  aL 
Appeal  of  BASNIGHT  et  bL 
(Stqweme  Court  of  North  Camltiuu   Feb.  21. 
1898.) 

Appeal  from  raperior  conrt,  Washington  coun- 
ty; W.  A.  Hoke.  Judge. 

Acti<Hi  hj  Kader  Biggs,  dobig  bndness  under 
the  name  of  K.  Biggs  4  Co.,  against  Jamea  B. 
Waters  and  others,  on  a  promiBsoir  note.  From 
a  Judgm^t  for  plaintiff,  defendants  W.  H. 
Stnbbs  and  Thomas  J.  Basnlght,  adminlsb^tors 
of  L.  Jackson,  deceased.  aiK>eal.  Affirmed. 

L.  C.  Latham  and  A.  O.  Oavlord,  for  appel- 

llUltS. 

Per  CtntiAM.  After  a  carefnl  Inspection 
of  the  record,  we  are  doable  to  find  any  oror  in 
tbe  rulings  of  the  court  below. 

The  judgment  is  thtrefore  affirmed. 


ou  N.  c.  un 

WABD  at  uz.  V.  AI;BBMARLB  ft  B.  B.  CO. 
(Supremo  Court  of  North  OarcOina.    Feb.  2& 
1808.)  . 

TBUZk— JPRATMBS  FOR  iNSTRDOTtON— E«KaifT  DO- 
MAIN—D  A  M  AOBS. 

1.  Prayers  for  Lsstmction,  made  after  argu- 
ment has  begun,  and  on  the  morning  followmg 
the  close  of  the  evidence,  are  tooTate,  under 
Code.  8  414,  providing  that  the  Judge  shall  put 
his  Instructions  Id  -writing  on  request  of  s 
party,  "made  at  or  before  the  dose  of  the  evi- 
oeno^**  and  ssctloo  4LSt  prtnlding  that  ooonsel 
shall  pat  thilr  prayers  fir  instruction  In  writ- 
ing. 

2.  Damages  daimed  for  the  diverBiOD  of 
water  on  account  of  the  construction  of  a  raO- 
rottd  are  not  covered  Code,  S  1943  et  seg., 
providing  for  the  acqnirement  of  rights  of  way 
07  railroad  companies. 

Appeal  from  saperlor  court.  Pitt  coun- 
ty; Brtan,  Judge. 

Suit  by  J.  L.  Ward  and  wife  against  tbe 
Albemarle  ft  Balelgb  Railroad  Company 
to  recover  damages  for  tbe  dlvernlon  of 
water  on  acconnt  of  the  construction  ol 


Its  roadbed.  Judgment  for  plaintlflto.  D»> 
fendant  appeals.  Affirmed. 

JobD  L.  Bridgera  and  J ameB  E,  Moore, 
tor  appellant.  Doo.  GiUiam,  for  appellees. 

MacRab,  J.  "The  defendant  excepta  to 
tbe  issues  aa  submitted,  and  to  the  refusal 
of  bis  honor  to  submit  tbe  issue  tendered 
by  tbe  defendant,"  The  only  Issue  ten- 
dered by  the  defendant  which  appears  In 
the  case  la,  **  Was  tbe  water,  diverted  by 
tbe  defendant.  If  any,  rain  or  suriace  wa- 
ter?" The  alxth  Issue,  which  was  with- 
drawn wb«i  the  plaintiff  took  a  nonsnit 
upon  his  third  cause  of  action,  was.  "Did 
the  defendant  company  negligently  divert 
suriace  water,  and  turn  the  same  npon 
plaintiffs*  land?"  The  plaintiffs  ha<f 
abandoned  all  claim  for  damages  by  rea- 
son of  the  dlveralou  and  direction  ofeor 
face  water  npon  thelrland.  His  honor,  la 
bis  charge  upon  tbe  second  and  fifth  Is- 
anes.  carefully  defined  **■  water  coarse," 
and  directed  the  attention  of  the  Jury  to 
tbe  difference  Iwtween  It  and  mere  surface 
water.  He  rnwatedly  used  the  worAs 
"water  course,  and  excluded  all  Idea  of 
surfacedralnage  or  extraordiaary  rainfall. 
It  would  not  have  simplified  the  matter 
fur  the  Jury  If  he  bad  presented  the  ques- 
tion in  the  alteraattve  by  sobmlttlog  an- 
other iasue.  when  the  response  to  those 
already  subroftted  necessarily  negatived 
tbe  Idea  of  damage  by  surface  water. 

Tbe  second  prayer  of  defendant  was  giv- 
en In  substance,  and  nearly  In  words,  and 
expressly  excluded  surface  drainage;  and 
the  fifth  prayer,  which  was  glveo,  like- 
wise excluded  drainage  caused  by  excess- 
ive relutall.  His  honor  might  have  con- 
fined the  Issues  to  the  4th.  5th,  8th,  and 
9th,  as  tbey  comprehended  all  tbe  others. 
We  have  examined  them  all,  under  the  de- 
fendant's exception.  They  prefiea  ted  every 
phase  of  the  mntnal  altercation  between 
the  parties  with  great  particularity,  and, 
with  the  Instrnvtlons  npon  them,  an  ot^ 
diuary  Juror  could  not  tall  to  understand 
the  matters  in  dispute. 

Tbe  testimony  was  concluded  on  Thnm- 
day  evenlug.  and  on  Friday  morning  Just 
before  the  argumeot  began  the defenfl ant's 
counsel  requested  his  honor  to  put  bis 
charge  In  wrftiug.  By  a  reasonable  con- 
struction of  section  414  of  tbe  Code,^  the 
Judge  was  entitled  to  have  bad  this  re- 
quest madeat  thecloseof  the  testimony  oo 
the  preceding  eveoing;  and,  lilt  bad  then 
been  made,  he  would  have  had  the  oppor- 
tunity to  prepare  his  charge  dnring  the 
recess  of  the  previous  night.  By  the  stat- 
ute this  request  should  be  made  at  or  be- 
fore the  close  of  the  evidence.  In  order  to 
comply  with  the  request,  as  he  did.  it 
must  nave  been  necessary  for  the  Judge  to 
have  written  out  bis  charge.  In  whick 
every  word  must  have  been  carefull; 
wi^ghed,  during  the  progress  of  the  argu- 
meut,at  which  time  he  oughtto  have  been 
free  to  listen  to  the  counsel.  In  order  that 
be  might,  upon  the  better  reason,  have 


^nts  section  provides  that  everr  Judge,  at  the 
request  of  any  party  to  an  action  on  trial,  made 
at  or  before  the  close  of  the  evidence,  before  In- 
structing the  jury  on  the  law,  shall  put  hia  In* 
structlons  In  writing,  and  read  them  to  the  J<"r;', 
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been  abto  to  make  aueb  change  ae  he 
deemed  proper  in  the  prepared  Instroe- 
tions,  before  delivery.  But  uTternne  cono- 
Rel  tor  deleDdant  bad  apoken,  and  while 
counsel  for  plaintiffs  ivaB  In  the  mIdBt  uf 
blB  remarks,  the  counsel  lor  deleudaut 
banded  np  a  request  lo  writing  lor  2& 
special  Inatructlons,— some  of  them  long, 
and  nioBt  of  them  i^qalrlng  careful  con- 
sideration. It  wDl  be  remembered  that 
some  time  daring  Thursday  the  Judge 
asked  the  attorneys  on  both  aides  to  hand 
blm  tbelr  prayers  for  special  Instruntions, 
If  they  intended  to  ask  any,  during  the 
evedlng,  uot  confining  tbem  to  the  atnut 
rule  to  prevent  them  from  doing  so  at  or 
before  the  close  of  tbe  evidence.  Let  as 
consider,  and  we  trnat  that  It  will  be  ac- 
cepted by  the  profession  as  final,  whether 
these  prayers  were  presented  In  apt  time. 

The  statute  (Code,  S  416)  Is  silent  as  to 
the  time  when  they  should  be  presented. 
"Counsel  praying  of  tbe  Judge  instruc- 
tions to  tbe  Jury  flball  put  their  requests 
In  writing,  entitled  of  the  cause,  and  sign 
them."  Early  after  the  adoption  of  the 
Code  of  Civil  Procedure,  it  became  neces- 
sary to  consider  this  section  with  rela£fon 
to  tbe  time  at  which  prayers  tor  special 
Instructlonri  should  be  presented,  and  In 
PoweU  V.  Kiillroad  Co.. 68  N.  C.  S96.it  was 
Intimated  that  at  the  close  of  the  evidence 
was  tbe  proper  time.  In  order  that  the 
Judge  might  consider  them  while  arran- 
ging or  preparing  bis  charge;  and  at  tbe 
same  time  It  was  said  that  this  court  did 
not  mean  to  be  understood  that  counsel 
should  be  prohibited,  even  after  tbe  Judge 
had  finished  his  instructions,  from  calling 
his  attention  to  any  point  which  he  baa 
Inadvertently  omitted,  or  to  his  InHtruc- 
tlons  which  are  not  well  (Understood. 
These  suggestions  have  been  generally  fol- 
lowed, In  their  spirit,  though  not  In  tbe 
strict  letter  thereof,  until  they  have  be- 
came a  recnjtnlied  rule  of  practice  In  our 
coarta.  "Itwas  evidently  intended  that 
the  Judge  should  have  timn  to  consider 
and  prepare  his  Instroctlons,  and  It  Is  un- 
just and  unfair  to  blm  to  present  a  prayer 
tor  special  instructions  at  so  late  a  period 
In  the  trial  as  to  leave  hira  Insufficient 
time  to  consider  tbfm."  State  v.  Howe, 
98  N.  C.  62!)  4  8.  E.  Rep.  50«.  In  State  v. 
Barbee.  fl2  N.  C.  820,  specially  relied  upon 
by  defendant's  counsel,  where  tbe  counsel 

g resented  a  written  prater  after  tbe  case 
ad  been  given  to  the  jury,  wltb  tbe  re- 
quest tu  the  Judge  that  II  the  Jury  should 
return,  and  ask  for  further  InstructionH, 
be  would  give  this  as  prayed.  It  was  said : 
"In  tbe  order  of  procedure  In  the  trial,  the 
deTendanthad  tbe  right, and  the  reasonable 
opportunity,  lo  ask  tbe  court  to  give  such 
instructions  before  the  Isane  was  given  to 
the  Jury.  After  that  the  court  might,  la 
Its  discretion,  give  or  decline  to  give 
them.  *  •  <*  The  defendant  must  ask 
for  special  instractlons,  as  of  right,  in  apt 
time,  in  the  progress  of  the  trial,  ?Ise 
the  court  may  decline  to  give  them." 
The  reason  for  the  adoption  of  this  time— 
tbe  close  of  the  evidence — as  the  limit  of 
apt  time  Is  so  clearly  sta  ted  by  Mr.  J  us- 
tlce  Clabk  In  Posey  v.  Pattoo,  109  N.  C. 
ma,  14  8.  E.  Bep.  64,  and  In  Merrill  v. 
WbUmlrep  110  K.  C.  867,  16  S.  E.  Rep.  8, 


where  all  the  cases  bearing  upon  It  are 
cited,  that  we  might  well  have  contented 
ourselves  wltb  simple  reference  to  tbe 
last-named  cases.  But,  Id  deference  to  tbe 
earnest  argument  of  the  learned  connsel, 
we  have  deemed  It  proper  to  have  said 
thus  much.  It  should  now  be  considered 
that.  In  Justice  to  the  trial  Judge,  the  prac- 
tice In  tbls  respect  Is  settled,  and  left  In 
bis  hands.  Administered  as  our  superior 
courts  are*  there  is  no  danger  of  too'strict 
an  adherence  to  the  rule.  The  inclination 
Is,  in  a  liberal  spirit,  to  give  to  counsel 
every  opportunity  consistent  with  the 
business  principles  npun  which  our  sys- 
tem of  procedure  Is  based;  but  there  mast, 
of  necessity,  be  some  recognised,  general 
rule  of  practice  as  to  apt  time,  by  wblcb 
the  profession  may  understand  tbeir 
rights  and  duties  In  the  premises. 

It  has  also  been  repea tedly  declared  by 
this  court  that  n  general  exception  to  tbe 
charge  as  given,  cannot  be  considered. 
McKinnott  v.  Morrison,  104  N.  C.  S54, 10  S. 
£.  Rep.  513;  Hopkins  v.  Bowers,  111  N.  C. 
176,  16  S.  E.  Rep.  1,  and  tbe  nnmerons 
cases  there  cited.  There  was  no  excep- 
tion to  tbe  charge  of  his  honor  npou  tbe 
first  issue,— "Are  the  plaintiffs  the  own- 
ers,** etc.;  and  there  was  nu  exception  to 
the  evidence  offered  upon  this  issne.  We 
think  his  honor  was  warranted  in  living 
tbe  Instmstlon. 

Wa  do  not  understand  tbe  qaestlon  of 
Jnrisdictloo  to  have  been  serlunsiy  pressed 
by  the  learned  connsel  for  defendant  in 
his  argument.  We  are  of  the  oplnlan 
that  the  dsmagoB  bpre  claimed  are  nut 
covered  by  tbe  statute  providing  for  tbe 
acquirement  of  rights  of  way  by  railroad 
companies.  Section  1943  et  seq.  of  the 
Code.  There  Is  no  error,  and  the  Jadg- 
ment  Is  affirmed. 


(lis  N.  G.  323> 
WHITE  T.  BARNES. 
(Supreme  Court  of  Xorth  Gandlna.  Feb.  2S^ 

AftSAtTLT — Action  ron  Damages — lysTKUcrioN";. 

1.  Where,  In  an  actioa  to  recover  for  an  as- 
saolt,  there  is  no  material  conflict  in  the  testi- 
mony, and  that  of  defendant  places  his  act  to 
the  most  ftrorable  light  to  hmnelf,  the  court 
may  properly  single  out  his  testimony-,  and 
charge  the  jury  that,  If  they  believe  defendant's 
Btatementf  plaintilE  is  entitled  to  some  damages. 

2.  In  sudi  actk>a  defcodaot  cannot  com- 
plain of  an  instmctloD  "that  plaintiff  was  enti- 
tled to  recover  even  though  he  entered  the  fight 
willingly,"  Tvberp  there  was  no  evideoce  that 
ther-d  wait  a  figlit.  and  nothing  to  show  that 

Slaintiff  had  attempted  to  return  the  Uowa  Is- 
icted  on  him  by  defendant. 

3.  The  fact  that  plaintiff  was  a  tneprnma 
on  defendant's  premises  at  the  time  defendant 
made  the  first  assault  on  him  would  be  no  bar 
to  his  recQTery  of  exemplary  damages,  where  it 
appears  that  he  followod  plaintiff  a  distance  of 
15  feet  after  plaintiff  was  arrested,  and  struck 
liim  a  violent  blow  across  the  face  while  be  was 
hrid  by  the  arms  a  policeman,  and  unable  to 
defend  himself. 

Appeal  from  superior  court,  WUaon 
county;  Bbnrt  R.  Bbtan,  Judge. 

Action  by  8.  A.  White  against  Calvin 
Barnes  to  recover  damages  for  an  assault 
and  battery  by  defendant  on  plaintiff. 
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There  wa»  a  Jadgment  for  plaintiff,  and 
deleodaDt  brlDfcs  error.  AflSrmed. 

Wood  a  rd  A  Tarboroagb,toT  appellant. 
O.  V,  atrona;,  F,  A.  Woadard,  and  Battle 
A  Mordecal,  for  appellee. 

HacBab,  J.  There  waa  no  exception  to 
thuchar^of  hie  honor  upon  the  first  1b- 
Boe.  The  teatlmony  of  all  the  wltneeaee  to 
the  aasanlt  was  that,  after  the  plaintiff 
was  being  carried  off  by  the  policeman,  bis 
arms  held  closely  to  fala  sides  from  behind, 
ao  as  to  render  him  powerleas  oven  to  de- 
lend  himself,  the  defendant  followed  him 
some  10— or.  according  to  defendant's  own 
testimony,  15— feet,  and  atrnck  htm  In  the 
face.  Inflicting  very  serious  Injury. 

The  contention  was  aa  to  the  dflmages, 
upon  the  second  Issue.  The  first  exception 
waA  to  the  charge  that, If  the  Jury  believed 
ttie  defendant's  statement  as  to '  the  facts 
Id  tbtB  case,  the  plaintiff  was  entitled  to 
some  damages.  There  waa  no  material 
conflict  fa  the  testimony.  That  of  defend- 
ant himself  put  the  matter  In  the  most 
favorable  light  for  him.  While  It  has  been 
often  held  that,  where  there  la  conflicting 
teatlmony,  it  fa  improper  for  the  court  tu 
select  one  of  the  witnesses,  and  Instruct 
the  Jury  that  It  they  believe  him  they  will 
find  accordingto  the  direction  of  thecourt, 
this  Is  not  at  rariance  with  the  common 
practice  tn  the  trial  of  crimlDal  actions  for 
the  Judge  to  tell  the  Jury  that.  If  they  be- 
lieve the  defendant's  own  statement,  tbey 
shonid  find  bim  guilty,  or  In  civil  actions, 
where  there  Is  no  conflict  In  the  evidence, 
to  put  the  case  to  the  Jury  upon  the  ad- 
missions of  a  defendant  In.  his  own  testi- 
mony. We  take  from  defendant's  brief 
Anderson  v.  Steamboat  Co.,  64  N.  C.  S89, 
which  holds  that  in  case  there  are  a  num- 
ber of  wltuesseti,  who  contradict  each 
other,  It  would  be  Improper,  genpralIy,for 
thecourt  to  setup  one  of  them,  and  In- 
stract  the  Jury  that  If  th^  believe  htm  they 
mast  find  their  verdict  In  a  particular 
way;  and  Brem  v.  Allison,  6^  N.  C.  412, 
where  it  Is  said  that  |:here  may  be  cases 
where  It  would  be  proper,  but  generally 
ft  Is  safer  to  put  the  case  to  the  Jury  up- 
on nil  the  evidence,  with  proper  explana- 
tions. In  this  case  his  honor  said.  In 
effect,  that  If  the  Jnry  believed  theerldence, 
Id  tb^  most  favorable  light  In  which  It 
coDid  be  considered  for  defendant,  the 
plaintiff  was  entitled  to  some  damages; 
and  In  this  we  concur,  without  hesitation. 

The  defendant  has  no  right  to  complain 
of  the  second  prayer  of  plaintiff  which  waa 
gtvtin  by  his  honor  to  the  Jnry,  that  the 
plaintiff  was  entitled  to  recover  even 
though  the  Jury  believed  he  entered  Into 
the  fight  willingly.  This  proposition  was 
correct.  In  the  abstract.  But  there  was 
no  fight.  There  was  nothing  to  Indicate 
the  willingness  of  plaintiff  to  fight,  unlnss 
It  be  the  testimony  of  defendant:  "Icailed 
White  a  liar.  He  said  I  was  another,  and 
I  atmck  him.  fie  took  nut  hla  knife,  and 
my  son  etmck  him.  Then  the  policeman 
took  falm,  and  started  across  the  street 
wltb  him.   When  he  had  gotten  some  fif- 


teen feet  away,  some  one  called  out  that 
White  had  his  knife  out,  and  I  then  got  a 
stick, and  struck  him  with  it."  According 
to  all  of  tlie  other  witnesses  testifying  to 
the  auaalt,  the  plaintiff  never  opened  hla 
knife.  It  will  be  observed  that  the  words 
used  In  tbe  Inatrnctlon,  "  that  the  plain  tiff 
la  entitled  to  recover,"  were  upon  the  sec- 
ond Issue, upon  which defendantcontended 
that  plaintiff  was  not  entitled  to  recovpr 
damages.  In  tbe  sense  used,  they  differ 
entirely  from  the  same  words  as  referred 
to  in  that  line  of  cases  where  it  Is  held 
that^npon  Isaaessabmltted.it  Is  not  prop- 
er for  the  Judge  to  instruct  the  Jnry  that 
the  plaintiff  Isor  Is  notentltled  to  recover* 
because  that  waa  not  tbe  question  In- 
volved In  the  issue,  but  waa  for  the  jury 
to  determine  upon  their  findings  of  fact  In 
r^onse  to  the  laauea. 

The  defendant's  counsel»  In  their  brief, 
earnestly  contraid  that  if  the  plaintiff  were 
a  trespasser,  and  had  no  right  to  remove 
the  property.  In  no  event  can  he  recover 
more  than  actual  damages;  Indeed,  that 
the  aggravation  and  provocation  on  the 
part  of  the  plaintiff  should  reduce  them  to 
nominal  damages.  But  It  appears  by  all 
the  testimony  that  there  was  a  conteutlon 
between  plaintiff  and  defendant  as  to  the 
true  ownership  of  tbe  property,  and  the 
plaintiff,  at  tbe  time  of  the  assault  npon 
him,  woB  in  posseBsIon  of  It.  U  It  had  ap- 
peared that  the  plaintiff  was  a  trespaaser 
upon  defendant's  property  at  the  time  ot 
the  first  aosault  by  defendant  and  his  son, 
the  second  and  subsequent  violent  and  un- 
provoked blow  In  the  face  given  by  defend- 
ant with  a  stick,  while  plaintiff  was  held 
by  the  arms,  and  unable  even  to  defend 
btmeelf,  was,  to  say  the  least,  "attended 
with  circumstances  of  aggravation  and 
oppression."  There  Is  no  evidence  that 
plaintiff  fought  willingly,  or  made  an  at- 
tempt to  strike  defendant. 

We  cannot  at  this  late  day  open  the 
question  as  to  the  right  to  recover  ex- 
emplary damages  in  Morth  Carolina  In 
proper  cases.  It  has  been  too  long  settled 
for  us  now  to  be  called  npon- to  ctie  au- 
thorities, or  enter  upon  a  diRcusslon  of  the 
reason  upon  which  the  principle  is  bused. 
We  are  much  inclined  to  doubt  whether 
the  Jury  Intended  tn  give  exemplary  dam- 
ages In  the  present  case.  Their  modera- 
tion would  seem  to  have  kept  them  within 
the  strict  bounds  of  compensation  for  the 
injuries  Inflicted. 

We  tblnk  his  honor  fairly  Instructed  the 
Jury.  It  was  not  practicable  for  him  to 
array  the  testimony,  and  present  It,  with 
the  law  bearing  upon  it,  In  Its  different 
aspects,  tor  it  waa  all  one  way.  It  dia* 
closed  a  violent  assault  without  pravoca> 
tlon.  At  this  distance,  and  by  the  light 
of  the  testimony,  It  seema  to  us  that  the 
officer  of  the  law  arrested  the  wrong  man, 
deprived  him  of  his  first  right  of  self-de- 
fense, and  permitted  tbe  defendant  to 
strike  "the  old  man  "in  the  face  with  a' 
stick  while  he  was  wrongfully  held  In  cus- 
tody. What  we  have  said  dispoaea  of  all 
tbe  exceptiona.  Mo  error. 
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TAYLOR  T.  TAYUOB, 

(Baprame  Coart  of  North  OuoUna.   FA.  28, 

1863.) 

PUBCBAM  or  LuriH- ABANDOmmr— LUtDLOSD'S 

Libit. 

On  &n  issue  w  to  wheOier  one  wbo  en- 
tved  OQ  land  under  a  bond  for  title  haa  aban- 
dmied  hi*  contract  of  purchase  and  become  a 
tenant  vlthln  Code,  1  1754,  TCBtfaig  title  to  the 
crop  in  the  landlord,  proca  <a  decdarationa  on  faia 
pore  that  he  bad  agreed  to  pay  rent  is  not  evl- 
dence  of  abandonment  to  be  aabmitted  to,  the 
Jut,  where  it  appears  that  he  stiU  holds  the 
bond,  and  that  the  notes  given  therefor  are 
bdd  by  the  payea  and  that  after  such  declarar 
tions  he  refused  to  eomnder  the  bond  for  the 
notes,  as  a  condidCKi  to  renttnc  the  premises  for 
another  year. 

Appeal  from  RDperiorcoiirt,Oreeneeooii- 
ty;  Winston.  Judge. 

Actiun  by  Octavltis  Taylor,  exeentor  of 
B.  W.  Brltt,  agaluat  H.  Taylor.  Judg- 
ment for  plaintUL  Defendant  appeals. 
Be  versed. 

In  this  action  the  ancUlary  remedy  of 
claim  and  dellTOiy  waa  resorted  to  for  the 
purpose  of  eoforclng  an  alleged  lien  for 
rent  and  advances  for  agricaltaral  pur- 
poses. The  platntlfl's  testator,  Britt,  died 
Beptember  15, 1891.  Tbe  crop  of  that  year 
was  seized  by  tbe  plaintiff  executor  to  sat- 
isfy a  claim  of  «I25,  (note,)  and  fieu.  (ad- 
vances made  by  the  testator.)  In  1889, 
plaintilT'a  testator  had  contracted  to  con- 
v;ey  to  defendant  the  land  on  wblcb  tbe 
cropselied  was  raised  in  ]S91,and  had  exe- 
cuted and  delivered  a  bond  for  title,  which 
defendant  still  holds,  and  offered  on  tbe 
trial  to  show  that  he  was  a  vendee,  not 
a  tenant,  and  that  tbe  proceeding  could 
not  be  maintained  against  blm.  It  was 
admitted,  also,  that  plaintiff  held  and 
claimed  as  devisee  of  the  land  under  tbe 
testator's  will  five  notes,  executed  for  tbe 
purchase  money  by  the  defendant  to  Brltt, 
each  for  tUe  sum  of  9400,  tbe  first  dtie  Jan- 
uary 1, 1891,  and  the  last,  January  1, 1S94. 
The  main  question  involved  was  whether 
tbe  testimony  offered  to  show  abandon- 
ment was  sufficient  to  go  to  tbe  Jury  for 
that  purpose.  The  tuUowinK  testimony 
was  admitted  In  tbe  face  of  the  objection 
of  the  defendant  to  any  evidence  tending 
to  sbow  a  renting  of  the  land  IncunCro- 
versy  known  as  tbe  " Mowborn  Place." 
The  plaintiff,  Octavlutt  Taylor,  testified  as 
follows:  "I  am  Brltt's  executor,aod  took 

ftosseasl  on  of  his  property .  Def en  d  a  n  t 
Ived  OQ  the  land  In  controversy,  and 
raised  the  crops  sued  tor  nn  said  land  in 
1891.  I  demaoded  the  rents  and  an  ac- 
count for  advances  made  him  by  Brltt  to 
make  said  crop,— supplies,  (160;  rents,  $125. 
Defendant  said  tbe  rent  was  $160,  but  it 
fell  to  9125.  Defendant  told  me  that  the 
rent  for  1881  was  9125,  tbe  value  of  the 
crop  In  controversy  about  9200,-2  bales 
of  cotton.  1,600  of  seed  cotton.  4  stacks  of 
fodder,  180  bushels  cotton  seed,  25  barrels 
of  corn.  Defendant  has  left  and  aban- 
doned tbe  premises  this  year.  He  bas 
since  then  cume  to  me  to  rent  tbe  land  for 
this  year,  [1892,]  but  I  would  not  rent  to 
bim."  Tbe  above  evidence  was  excepted 
to  bj  defendant.  Cross-examined:  "De- 
fendant told  me  In  1891  be  could  not  pay 


for  tbe  land.  I  think  this  waa  after  the 
death  of  Brltt.  1  found  defendant'*  notes 

fortbe  purchase  money  for  the  land  among 
Brltt's  papers  when  I  qualified  as  execu- 
tor, and  have  seen  the  contract  of  pur- 
cbade  .in  defendant's  possesslun.  Defend- 
ant gave  Britt  a  mortage  in  3891  on  a 
mule,  and  paid  the  mortgage.  Tbfe  waa 
for  tbe  purcbaseof  themnle.  Britt  devtaed 
tbe  land  in  controversy  tu  bis  siBtOT«  [wife 
of  Whitted,^  and  I  turned  over  tbenotea 
of  the  defendant  for  the  purchase  money 
to  her.**  Thomas  Muye  testified  for  the 
plaintiff  as  follows:  "I  Uved  nn  Brltt's 
laud,  and  beard  defendant  and  Brltt  talk- 
ing In  the  spring  of  1801,  and  the  defendant 
was  grumbling  about  rent.  Britt  oald 
$t3&  was  tbe  least  be  would  take  If  be 
wonld  dear  two  acres  of  land.  Defendant 
agreed  to  dear  two  acres.  This  eonvo^ 
sation  took  place  at  Brltt's  store. "  Tbe 
defendant's  objection  to  this  evidence  was 
overruled,  and  he  excepted.  Upon  croso- 
examlnatlon  tbls  witness  stated  that  be 
did  not  bear  tbe  defendant  agree  to  give 
9125  oa  rent.  Tbe  plaintiff  was  recalled, 
and  teatlfled  that  tbere  were  no  credits  nn 
tbe  notes,  which  w«>re  tor  $400  each. 
Whltted,  the  brotber-ln-tawof  Britt. says: 
**  My  wife  Is  now  in  Dossesslon  of  tbe  land.  * 
In  order  to  show  aoandonment,  the  court 
permitted  this  witness  to  say  that  tbe  de- 
tOndant  came  to  rent  tbe  land  ot  bis  wife 
for  1892.  Defendant's  objectlou  was  over- 
ruled,  and  ho  excepted.  "I  told  him  I 
would  rent  to  blm  It  be  would  cancel  tbe 
contract  of  pnrcbase.  I  offered  to  Klve  up 
the  notes  if  be  would  cancel  tbe  contract. 
My  wife  holds  tbe  notes  yet  against  thed«- 
fendant,  and  we  would  like  to  have  tbe 
money  for  them."  Xbe  plaintiff  rusted, 
and  tbe  defendant  ottered  tbe  written  con- 
tract ot  purchase  and  the  bond  for  title  In 
evidence,  and  oflered  no  other  testimony. 
The  other  material  fants  are  stated  in  tbe 
opinion. 

Oeo.  M.  Lindsay,  for  appellant.  Geo. 

RouDtree,  for  appellee. 

AvBRT,  J.  A  vendee  may,  by  parol 
agreement  with  tbe  vendor,  In  considera- 
tion ot  rescinding  tbe  contract  of  pur- 
chase, become  tlie  tenant  of  tbe  latter  as 
to  the  land,  without  surrendering  posses- 
sioo,  provided  no  rights  have  supervened 
that  would  be  defeated  by  such  resclsaion. 
Etiey  V.  Jordan,  75  N.  C.  IHO;  la  Amer.  & 
Eug.  Enc.  Law,  263,  and  note  5;  Wood, 
Landl.  &  Ten.  p.  14.  note  8;  Durant  t. 
Taylor.  89  N.C.351.  But,  in  order  to  avoid 
thecontract  upon  this  ground,  the  vendor, 
or  those  clalraing  under  bim,  must  show 
an  ancondltluual  surrender  by  tbn  vendee 
of  bis  rights,  (RUey  v.  Jordan, supra ;)  and 
acts  or  conduct  relied  upon  as  evidence  ot 
abandonment  must  be** positive,  unequiv- 
ocal, and  inconsistent  with  the  contract," 
(Faw  V.  Whlttingtoo.  72  N.  C.  321 :  Uolden 
V.  Purefoy,  108  N.  C.  163, 12  S.  £.  Rep.  84a) 
Where,  as  in  thecaae  at  bar.  the  Teudee 
enters  under  a  bond  for  title,  and  has  exe- 
cuted notes  for  the  purchasemoney,  which 
are  held  by  tbe  vendor,  tbe  surrender  of 
bond  and  notes  by  the  holders  to  toe  mak 
er  and  obligor,  respectively,  has  been  ra 
peatedly  declared  soch  n  renunciation  as 
would  annul  tbe  contract  oC  purchase. 
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Tmw  Y.  WhlttlDgton,  npra;  UcDongald 
T.  Orabam,  75  N.  C.  810;  Falls  Carpen- 
ter, 1  Dev.  &  B.  Eq.  287;  Holden  v.  Pure- 
foy,  supra;  Miller  v.  Pierce,  104  N.  C.  389, 
10  S.  E.  Bep.  554;  Fortune  v.  WatklDS,  94 
N.  C.  804.  II  tbe  defendant's  relation  to 
the  representatives  of  B.  W.  Brltt  Is  stUl 
tbat  of  vendee  to  T«Ddor,  tboagli  he  may 
be.  In  contemplation  of  law,  for  some  pur- 
poses considered  a  tenant  at  will,  he  Is  not 
a  "lessee,"  wtthln  tbe  provlalons  of  the 
statute.  (Code,  S  1754.)  the  title  to  whose 
crop  is  deemed  vested  In  tbe  landlord. 
McCombs  V.  Wallace,  66  N.  C.  4bl ;  McMil- 
lan V.  Love.  72  N.  C.  1»:  Parker  v.  Alien. 
84  N.  C.  466;  Hushes  v.  Mason.  Id.  472. 
Tbe  sectloD  mentioned  applies  to  cases 
where  "lands  shall  be  rented  or  leased  by 
agreement,  written  or  oral,  for  agricul- 
tural purposes,  or  shall  be  cultivated  by  a 
cropper,"  and  Is,  like  section  1756,  plainly 
Inapplicable  where  the  occupant  of  land  is 
a  vendee  or  mortgagee. 

The  question  now  presented  Is  whether 
the  parties  to  tbe  original  contract,  or 
those  succeeding  to  tbeir  rights,  bad  di- 
rectly or  by  an  unavoidable  Implication, 
arising  from  acts  Inconsistent  with  a  pur^ 
pose  to  insist  on  Its  enforcement,  annulled 
or  abandoned  It.  and  entered' into  a  new 
agreement  by-  whlcb  tbe  defendant  be- 
came a  lessee,  Instead  ol  a  vendee.  It  Is, 
however,  tbe  province  of  tbe  altd  priua 
Judge.  If  not  bis  duty,  to  Instruct  the  Jury 
upon  tbe  testimony  what  acts,  if  ascer- 
tained by  them  to  have  been  done  by  tbe 
parties,  constituted  a  renunciation  of  the 
contract.  It  was  error  in  him  to  leave 
the  Jury,  wlthoot  a  definition  of  what 
amounted  to  an  abandonment,  to  deter- 
mine whether  thje  contract  of  purchase 
was  ^tlU  sulMlstlng;  and  especially  was 
this  tme  if  tbe  evidence  was  not  sufficient. 
In  any  phase  oTIt,to  be  submitted  as  tend- 
ing to  show  a  renunciation  or  annulment 
of  tbe  original  agreement  by  tbe  parties 
thereto.  Faw  v.  Whlttlngton.sopra.  The 
Judge  told  tbe  Jury  tbat  "It  tbey  nboold 
believe  frofli  tbe  evidence  tbat  defendant 
had  entered  upon  the  land  under  this 
contract  ot  purchase,  and  had  thereafter 
abandoned  his  contract  of  purchase,  and 
had  rented  from  B.  W.  Brltt,  the  plaintiff, 
as  Brltt's  executor,  by  virtue  of  the  land- 
lord and  tenant  act,  would  be  the  owner 
of  all  tbecrops  raised  on  theland  until  the 
rente  and  advances  were  paid."  Brltt  died 
September  15, 1891.  and  the  crops  ol  that 
year  raised  by  tbe  defendant  on  the  land, 
which  Brltt  had  previously  contracted  to 
sell  to  him,  were  HeExed  by  tbe  plaintiff,  bis' 
executor,  to  satisfy  a  Hen  for  the  rent  of 
tbe  year,  (fl25,)  and  tor  advances  to  the 
amount  of  9150.  It  was  admitted  that 
tbe  defendant  still  held  tbe  bond  for  tltlt, 
bearing  date  In  the  year  1889.  and  tbat  tbe 
slHter  of  Britt.  and  wife  of  tbe  witness 
Wbltted,  btid  tbe  five  notes  executed  for 
tbe  purchase  money,  each  for  tbe  sum  of 
f400,  the  first  due  January  1, 1890,  and  the 
lust,  January  1.  1894.  The  exception  to 
the  charge  must  therefore  he  sustained,  if 
tbere  was  not  snfflclent  evidence  to  be 
submitted  to  the  Jury  upon  the  qnebtion 
of  abandonment.  The  testimony  bearing 
upon  that  subject  was  objected  to  at  tbe 
tmie  ol  its  admiaslon,  as  Insnfflciont  and 


Incompeteotevldence  of  abandonment,  and 
tbe  defendant  tbas  presented  the  same  ob* 
lection  at  two  stages  of  tbe  trial.  Jn 
speaking  of  tbe  surrender  of  a  deed  by  tbe 
grantee  before  registration,  tbe  court  said 
ol  tbe  decitfions  In  Hare  v.  Jemlgnn,  76  N. 
C.  471.  and  Beaman  v.  Simmons,  Id.  48: 
"These  later  cases  have  Introduced  a  new 
principle  into  our  law,  which  we  are  not 
disposed  to  push  beyond  the  point  to 
which  It  has  already  gone."  Phlfer  r. 
Barnbart.  88  N.  C.  839.  Dp  to  that  time 
It  seems  to  have  been  settled— ifYrse.  that 
a  purchaser  claiming  by  virtue  of  a  con 
strnctlve  trust  against  another,  who  had 
purchased  for  him.  and  advanced  the  pur- 
ebase  money,  might,  by  an  nucoadlttonaf 
Bumsnder  of  his  rights,  become,  by  parol 
agreement,  a  tenant  under  the  purchaser 
grantee.  (BIley  v.  Jordan,  snpra;)  seeootf, 
tbat  a  grantee  claiming  under  an  unregis- 
tered deed  might.  If  third  parties  had  ac- 
quired no  supervening  rights  under  the 
conveyance,  surrender  tbe  deed,  and  there- 
by revest  In  the  grantor  any  equitable  In- 
tereet  that  may  have  passed  by  It,  (Hare 
'v.  Jemlgan,  snpra;  Hogan  ▼.  Strnyborn, 
W  N.  C.  279;)  thirdy  that,  where  the  con- 
tract Is  executory,  the  redelivery  of  the 
bond  or  agreement  to  the  vendor,  and  tbe 
return  ot  thenotes  for  tbe  purchase  money 
to  the  maker,  constitute  unequivocal  ev- 
idence of  a  paiposA  on  both  sides  to  aban- 
don and  annul  the  agreement  entirely, 
(McDougald  V.  Orabam,  supra;  Beaman 
V.  Simmons,  supra.)  It  seems  that  tbe 
wife  of  the  plaintiff  executor  had  acquired 
tbe  possession  of  the  land  In  the  early  por- 
tion of  the  year  1892,  when  the  defendant 
approached  tbe  plaintiff,  and  proposed  to 
rent  the  land  In  controversy  for  that  year.' 
Theplaintlfl  offered  on  behalf  uf  Mrs.Whit- 
ted,  who  claimed  tbe  land  as  devisee  ot 
Britt.  to  leaxe  to  defendant,  provided  he 
would  surrender  tbe  bund  for  title  execut- 
ed by  Brltt.  and  accept  bis  five  unpaid 
notes;  but  the  defendant  did  not  accede 
to  the  proposition,  and  still  holds  tbe 
bond,  which  has  been  reglHtered,  and  was 
offered  In  evidence,  and  relied  upon  to 
show  that  be  occupies  the  relation  of  ven- 
dee to  plaintiff,  to  whom  the  legal  title 
passed  by  thedevise.  In  view  of  the  refus- 
al to  surrender  tbe  bond,  and  tbe  fact 
that  the  notes  were  In  tbe  possession  of 
Brltt  when  he  died,  and  ara  now  held  by 
his  daughter,  we  tbluk  that  the  learned 
Judge  who  tried  thecaHe below  erred  when, 
in  the  face  of  the  objections  made,  in  the 
pruKresB  uf  the  trial,  he  submitted  the 
question  of  abandonment  to  tbe  Jury,  and 
refused  a  motion  for  new  trial,  founded 
upon  an  exception  to  the  charge.  The 
proof  of  tbe  declarations  of  tbe  defendant 
at  various  times,  to  the  effect  thut  he  had 
ngreed  to  pay  9125  as  rent  fur  tbe  year 
1891,  was  not  ofltself,  or  In  connection  with 
any  other  testimony  admitted,  evidence  to 
be  submitted  to  the  Jury  to  show  aban- 
donment. When  tbe  notes  were  still  held 
by  tbe  payee,  and  tbe  bond  was  In  the 
bandsr  of  the  obligee,  tbe  abandonment 
was  not  proved  directly,  or  by  unavoida- 
ble lnfereoce,Iu  any  view  of  tbe  testimony. 

The  questiun  as  to  the  necessity  for  as- 
certaining, by  admissions  of  tbe  parties  or 
a  finding  of  the  Jury,  tbe  value  of  property 
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seized  by  virtue  of  the  proneedlng  of  claim 
and  delivery,  Is  ellnilodted  by  resting  onr 
declBlon  apun  the  Kroond  of  tbo  waot  ol 
evidence  o(  abandoment;  but  tt  maybe 
well  to  Bay  that  tbe  late  statute  as  to  tbe 
form  or  the  Judgment  in  such  proceeding 
la  discussed  and  construed  In  Hall  v.  Till- 
man, 110  N.  C.  220.  14  S.  K.  Rep.  745.  For 
the  reasouB  glveo,  we  think  that  tbe  court 
bolow  erred»  and  the  defendant  la  entitled 
to  the  benefit  of  a  new  tiiaL 


(IM  N.  C.  «77) 

ICAXWBLL  T.  TODD  et  aL 

(Snprame  Oourt  of  North  drollna.    Feb.  28, 

1893.) 

MunriQ  Lbasbs— FoHrsiTUBi— Bbtotpbu 

1.  A  lease  for  mhdag  pnrpaaM*  tiw  rant  to 
be  A  oertam  part  of  tha  ore  mfaied.  la  fbrfelted 
br  faflora  to  work  tha  mhiea  for  a  number  of 
yean. 

2.  The  lessors  bdnv  hi  i  possesBioik  at  tiie 
time  of  the  lease,  and  thereafter  ccmthniinff  in 
poBsesdon,  auhjeet  to  the  rights  of  the  lesMes, 

DO  re-entiT  warn  practicaUe  or  necessary. 

3.  To  entitle  the  lessors  to  resist  entry  by 
tha  iowoon  aftw  such  noDoser,  m>  claim,  de- 
mancL  or  notice  was  necessaiy. 

4.  One  working  for  a  leasee  la  not  estopped 
to  acquire  rights  in  the  premises  adverse  to  mm. 

Appeal  from  superior  court,  Caldwell 
county;  Gbatbs,  Judge. 

Action  byA.  L.  Maxwell  and  another 
against  John  H.  Todd  and  others.  Judg- 
ment for  derendanta.  Platntllf  Maxwell 
appeals.  AflSrmed. 

.  Clvtl  action  tried  at  spring  term,  1892,  of 
CaldweU  superior  court  before  Ghateb, 
Judge.  Both  parties  claimed  under  the 
Graggs.  Tbe  leases  Introduced  by  plain- 
tlRs,  and  onder  which  they  claimed,  are 
as  follows: 

Lease  from  Gragg  to  Maxwell  &  Stew- 
art: "This  Indenture,  made  tbis  the  10th 
day  uf  December,  1879,  between  Madison 
Gragg  and  Caroline  GragK  bis  wife,  and 
Elizabeth  Gragg,  his  mother,  of  the  coun- 
ty of  Caldwell  and  state  of  North  Caroli- 
na, of -the  first  part,  and  A.  L.  Maxwell 
and  John  W.  Stewart,  of  the  county  of 
Knox  and  state  or  Tennessee,  of  the  second 
part,  wltneaseth,  that  for  and  in  cimsitl* 
eratlon  of  tbe  sum  of  one  dollar,  Che  re- 
ceipt of  which  Is  hereby  acknowledged, 
and  sncb  further  considerations  as  are 
hereafter  mentioned,  and  covenants  here- 
inafter contained,  hereby  leases,  and  by 
these  presents  does  grant  and  convey, 
to  tbe  said  parties  of  (he  secund  part, 
their  heirs,  executors,  administrators,  and 
assigns,  tbe  following  described  piece  or 
tract  of  Innd,  situated  In  Globe  township, 
Caldwell  cnuuty,  state  ot  North  Carolina, 
bounded  and  described  as  follows:  Be- 
ginning on  a  chestnut  onk,  running  north 
to  Harrison  Gragg'a  and  Solomon  Bug- 
ger's line;  thence  totbe  White  line;  thence 
with  said  line  to  tbe  line  ot  the  old  Gragg 
tract  to  tbe  beginning,  containing  three 
hundred,  more  or  less,  acres,  for  the  pur- 
poses ot  boring,  mining,  and  operating  lor 
gold,  silver,  and  such  other  minerals  as  may 
exist  therein  or  be  foand,  for  the  period 
and  term  of  nlnety-niae  years;  tbe  eald 


second  parties  to  hare  the  excluslTe  right 
to  explore  tbe  said  tract  of  land,  to  bom, 
woric,  and  take  from  the  seme  any  gold, 
silver,  or  all  other  minerals  therein  con- 
tained,tor  tbe  term  aforesaid, and  to  have 
for  themselves,  their  heirs  and  assigns, 
the  right  of  way  over  said  tract  of  land 
for  the  purposes  of  exploring,  working  or 
developing  any  part  ot  aald  tract  ut  land 
tor  the  parposea  aforesaid,  and  to  have 
tbe  right  of  taking  aaffleient  timber  for 
the  purpose  of  conducting  said  exploring 
and  mining  operations,  and  the  right  to 
erect  any  buildings  on  said  premises,  aa 
they  may  desire,  for  any  purpose  whatsu- 
erer,  and  to  have  tbe  right  of  way  to  any 
welt,  spring,  or  water  course  that  it  may 
be  necessary  to  use  in  said  mining  opera- 
tions; and  tbe  aald  aeeond  parties  may 
have  the  right  to  remove  all  eogloea. 
tools,  machinery,  and  buHdlngs  that  they 
may  put  on  said  premises.  And  It  la 
further  agreed  that  tbe  said  parties  have 
the  right  to  sublease  said  land  for  the  pur- 
poses above  mentioned,  with  all  tbe  rights 
and  privileges  herein  granted  to  the  par- 
tins  of  the  second  part,  and  the  said  par- 
ties ol  tbe  second  part,  their  heirs,  execn- 
tors,  administrators,  or  assigns,  hereby 
agree  to  pay  to  the  parties  of  the  flrat 
part,  their  administrators,  execntora. 
heirs,  ur  assigns,  tbe  one-tenth  part  of  all 
the  net  proceeds  of  any  minerals  taken 
from  said  land.  In  testimony  wbeieot,* 
etc. 

Contract:  "This  agreement,  made  this 
24tb  March,  386R,  and  entered  Into  be- 
tween Elisabeth  Gragg  and  Madison 
Gragg,  ot  tbe  county  and  state  afore- 
said, of  the  first  part,  and  A.  E.  Halgler, 
of  the  county  and  state  aforesaid,  of 
the  second  part,  wltnesseth,  that  where- 
as we,  Elizabeth  Gragg  and  Madison 
Gragg,  hath  thia  day  bargained  and 
leased  to  tbe  said  A.  E.  Balgler  tbe 
mineral  interest  lu  a  certain  tract  of  lund 
in  Caldwell  county  and  state  aforesaid, 
for  twenty-five  years,  with  the  privilege  of 
wood  and  water,  fur  mining  purposes, 
containing  295  acres,  lying  on  tbe  waters 
ot  Wltnon  creek,  bf>ginning  on  a  chestnut 
oak,  Edmund  Gragg'a  corner,  and  run- 
ning with  tbe  calls  of  the  state  grant, 
which  is  registered  In  Book  D,  page  564. 
and  warrant  said  lease  against  all  other 
persons.  And  the  said  A.  E.  Halgler 
agrees,  on  bis  part,  to  pay  to  Elizabeth 
Gragg  and  Madison  Gragg  the  tentti  of 
the  gold  or  other  mineral  that  the  said 
Halgler  may  obtain  from  said  lands,  and 
further  agrees  to  have  said  mine  tested 
during  the  year  1806,  If  said  mine  should 
Justify,  to  go  to  working  said  mine. 
Should  tbe  said  Halgler  fail  to  comply 
with  this  contract,  lie  forfeits  this  lease. 
The  said  Halgler  to  have  posseesluo  from 
this  dat^.    Witness  our  hands,"  etc. 

IsBues:  "(1)  Are  the  plaintiffs  tbe  own- 
ers ot  the  mines  and  mineral  Inter^t  In 
the  lands  In  controversy  In  this  action? 
Answer.  No.  (2)  Are  tbe  defendanto  In 
the  wrongful  possession  thereof?  A.  No. 
(S)  What  damages  have  the  plaintltTs  sus- 
tained by  reason  of  the  wrongful  posses- 
sion? A.  None.  (4)  Has  the  lease  de- 
scribed In  the  answer  as  exeruted  to  Max- 
well &  Stewart  become  void  by  reason  of 
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tlieir  rallure  to  perform  tbecondltluns  aad 
BtlyulatloDB  contained  In  said  lease,  as 
stated  In  the  answer?  A.  Yes.  (5)  Has 
the  lease  described  lu  tbe  answer  to  A.  E. 
Halgler  expired,  or  become  void,  by  rea- 
son uf  his  fullare  to  perform  its  cotidltiuns 
and  stlpnlatlons.as  allef^ed  In  tbe  answer, 
or  by  lapse  of  time.  A.  Yes.  (6)  Are  de- 
fendants owners  of  tbe  lands  covered  by 
tbeir  deed,  as  set  forth  In  the  answer  I  A. 
Three  to nrtbs.** 

The  defendants  claimed  ander  tbe  fol- 
lowing deed:  "This  Indeutare,  made  be- 
tween Madfson  Gragrff,  Caroline  Orasg, 
his  wife,  and  Margrette  Oragg,  of  Olobe 
township,  county  of  Caldwell,  state  of 
North  Carolina,  parties  uf  tbe  first  part, 
and  John  H.  Todd,  Charles  H.  Brown,  of 
tbe  dty  of  SnoxvlUe,  of  tbe  eonnty  of 
Knox,  state  of  Tennessee,  and  Alfred 
Wortman,  of  Qlobe  township,  county  of 
Caldwell,  state  of  North  Carolina,  parties 
of  the  second  part,  wltofsseth,  that  for 
and  In  consideration  of  the  sum  of  two 
tbonsand  dollars  in  hand  paid  by  the  par- 
ties of  tbe  second  part,  tbe  receipt  whemof 
is  hereby  acknowledged,  tbe  parties  of  tbe 
first  part  doth  sell,  and  by  these  presents 
do  sell,  all  their  right,  title,  and  interest  In 
all  tbe  minerals,  precious  stones,  etc.,  per- 
taining to  minerals,  that  may  be  found  on 
or  In  the  following  described  lands,  205 
acres,  more  or  less,  lying  on  the  waters 
of  Wilson's  creek,  beginning  on  a  chestnut 
oak»  Edmnnd  Oragg's  comer,  running 
north  with  bis  line  160  poles,  crossing 
creek  at  102  poles  to  two  cheatunc  trees; 
then  west  80  poles,  croealug  creek  to  a 
stake;  then  north  80  poles  to  a  stake; 
then  west  100  poles  to  a  stake;  then  south 
8  poles  to  a  stake  In  William  White's  Hue; 
then  east  with  Lis  line  20  putes  to  a  stake, 
his  comer:  then  south  lOO  poles  toacbest- 
nat  oak,  bis  corner;  then  west  with  bis 
line  200  poles  to  a  stake;  then  aonth 
80  poles  to  a  stake;  then  east  S70  poles 
to  a  stake  In  Elizabeth's  line;  then  north 
with  her  Hoe  HO  poles  to  a  stakti  and 
pointers;  then  east  with  ber  line  to  a 
Spanish  oak  near  a  path ;  then  south  with 
ber  line  SO  poles  to  a  white  oak  tree;  then 
east  with  oer  line  to  a  chestnut,  her  cor- 
ner; then  north  SO  poles  to  a  stake  In  Ed- 
mnud  Gragg's  line;  then  west  with  bis 
line  to  tbe  begiun  ng. — together  n  1th  all 
tbe  rights  to  ruads,  water,  timber,  rock, 
etc.,  that  may  be  deemed  uecessarj  fur  the 
working  for  the  said  minerals  iu  theabove- 
descrlbetl  lands,  with  tbe  right  to  enter 
upon,  to  mine  and  prospect,  to  take  out 
and  remove  and  manipulate  the  said  min- 
erals, in  whatever  manner  the  parties  of 
the  second  part  may  deem  necessary  for 
the  profitable  working  thereof.  Further, 
the  parties  of  the  first  part  doth  agree 
and  bind  themselves,  their  heirs  and  as- 
signs, to  warrant  and  defend  the  title  to 
the  minerals  In  tbe  above-described  lai;da 
to  tbe  parties  of  the  second  part,  their 
heirs  and  assigns,  forever.  In  witness 
whereof,  we  have  placed  our  hands  and 
seals  this  27th  day  of  May,  1890." 

The  court  instructedthe  Jury  as  follows: 
"The  construction  uf  the  writing  Is  a 
matter  for  the  court.  The  contract  be- 
tween Qraggs  and  plaintlHe  Is  not  a  con- 
veyance of  the  entire  estate.   It  Is  a  lease 


for  a  term  of  years.— for  99  years.  The 
conditions  of  the  contract  are  tbe  express 
btipulntiuns  set  out  In  the  written  con- 
tract, and,  in  addition  to  sncb  written 
stipulated  conditions  contained  in  the 
coutract,  tbe  la\^impllesothercondltions. 
In  this  contract  the  plaintiUs,  tbe  leasees, 
set  out  tbe  purpose  for  which  this  cou- 
tract was  made;  that  is,  for  the  purpose 
of  testing,  dereloplng,  and  operating  tor 
minerals.  [Tbe  contract  was  here  read 
to  tbe  Jury  by  tbe  court.]  This  imposed 
upon  the  lessees  the  duty  of  developing, 
testing,  and  operating  tor  minerals  in  a 
reasonable  time,  as  such  mines  are  usually 
worked,  witn  ordinary  diligence,  under 
snrronndlng  clrcumslances,  notslmply  for 
tbeir  own  profit  and  advantage,  but  to 
the  end  that  tbe  lessors  should  have  tfaelr 
tenth  of  the  clear  profits.  In  this  ease. 
If  the  plaintiffs  obtained  their  lease  In 
1870,  went  on  the  land,  and  developed  and 
tested  tbe  mine,  by  18!^,  and  then.  If  tbey 
found  the  mine  valuable,  and  if  the  lessors 
then  assisted  them  lu  removing  all  clouds 
on  the  title,  and  after  that  tbe  lessees 
failed  and  neglected  to  work  the  mine  so 
as  to  give  tbe  lessors  the  benefit  of  their 
part  of  the  clear  profits,  then  the  plain- 
tiffs, these  lessees,  did  not  work  oroperate 
the  mine  or  sublet  to  others,  in  reasona- 
ble time.  The  lessees,  the  plaintiffs,  wonid 
have  but  their  rights,  and  tbe  lessors 
might  elect  to  declare  the  leasedefeated  by 
tbe  failure  of  plalntltts  to  perform  the  con- 
ditions the  law  attaches  to  the  contract. 
The  privilege  conferred  on  the  lessees 
to  sublet  was  to  sublet  for  tbe  purposes 
for  which  tbe  mine  was  leased  to  them, 
and  did  not  authorise  them  to  buld  tbe 
property  fur  an  unreasonable  time  to  sub- 
let to  others,  or  to  oreauize  companiee 
to  work  such  mine.  They  must  get  to 
work  In  reasonable  time.  It  Is  true  that 
courts  of  equity,  in  certain  cases,  relieve 
against  tbe  forfeiture  which,  according  tu 
the  rigid  rules  uf  common  law,  become 
nnforeseen,  bad  to  perform  a  condition 
Bubaequent;  but  such  cases  were  limited 
to  those  cases  wbr^re  the  compensation 
can  be  made  certain.  But  when  It  de- 
pends on  unliquidated  and  uncertain  dam- 
ages the  rule  will  not  apply.  It  does  not 
arlee  in  this  case.  A  lessee  cannot  deny 
the  title  of  his  landlord;  and  be  cannot, 
while  in  the  occupation  as  a  tenant,  ac- 
quire and  set  up  a  title  adverse  to  his 
landlord  until  he  shall  have  flrst  surren- 
dered to  hie  landlord ;  but  the  rule  does 
not  apply  to  a  servant,  merely.  Here,  If 
there  bad  been  a  renting  orfa  leasing  to 
Wortman  by  the  plalutlffs,  he  would  be 
e^rtopped.  If  he  was  not  a  lessee,  and 
was  merely  employed  to  work  the  mines 
for  the  plain  tiffs,  although  he  may  have 
been  paid  by  them  for  blSHervIces,  and  had 
under  him  hands,  machinery,  and  imple- 
ments furnished  and  paid  tor  by  plain  riffs, 
still  Wortman  would  not  beestopped  from 
acquiring  a  right  adverse  to  that  of 
plaintiffs.  Beasonable  time  Is  nsually 
deemed  a  question  for  the  court.  I  un- 
derstood the  counsel  to  agree  that  In  tbia 
case  It  Is  a  mixed  question  of  law  end 
fact.  It  beconifs  your  dnty,  then.  In  this 
caae,  to  ascertain  what  the  facts  are,  and 
apply  to  tbe  facts  found  the  law  as  laid 
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down  hy  tbe  court.  It  the  plalntlltadeTel- 
oped  and  tested  tbe  mine,  and  witb  the 
aaalBtance  of  the  leasora  bad  all  elouda 
removed  from  tbe  title,  and  toond  tbe 
mine  valuable,  and  ore  fit  to  be  worked 
with  profit.  In  May,  1883,  and  failed  to 
work  it.  or  sublet  it  to  be  worked,  np 
until  1889,  or  for  a  period  of  five  years, 
this  did  not  comply  witb  the  conditions 
tbe  law  Imposed  on  them.  Yon  will  ob- 
serve  I  have  told  yon  tbey  were  only 
bound  to  work  as  sucb  mines  are  worked, 
with  ordinary  diligence  and  care.  If  the 
plaintiffs  did  not  so  fall  to  perform  obliga- 
tions Imposed  ontbem.tfaen  thtir  right 
under  the  lease  was  not  forfeited.  * 

The  plaintiffs'  connsnl,  at  tbe  conclusion 
of  the  evidence,  requested  tbe  court,  in 
writing,  tu  give  the  following  special  io- 
■truetlons:  "(1)  thAt  tbe  lease  from  the 
Qrasgs  to  the  plaintltfB,  dated  tbe  19th 
of  December,  1879,  conveyed  all  tbe  mines 
and  minerals  on  said  land  with  tbe  exclu- 
sive right  to  occupy  Bald  land  to  search 
for  mines  and  minerals,  and  to  sublet  tbe 
same  to  tbe  plaintiffs.  (2)  That  tbe  con- 
tract of  lease  to  the  plalutlffs  gave  tbe 
plalntlAi  no  right  to  aorrender  theAr  term 
at  any  period  within  ninety-nine  years, 
and  end  their  obligation  to  tbe  Oraggs, 
their  lessors,  to  pay  reut  under  tbe  lease. 
(3)  That  the  lessors  of  the  plalutlffa,  the 
Grafcgs,  bad  tbe  right  to  receive  any  sum 
from  tbe  plain tlfla  as  rent,  or  fur  any  fail- 
ure to  develop  the  mine.  If  such  existed; 
and  as  long  as  said  grantors  remained 
Inactive,  and  did  not  make  an  actual  d:^• 
mand  of  tbe  plaintiffs,  before  entry  and 
sale  to  the  defendants,  for  the  land,  the 
said  contract  remained  In  full  force.  (4) 
If  a  lense  be  made,  reserving  rent,  and 
that  for  the  nonpayment  the  lessors  may 
re-enter,  there  must  be  an  actual  demand 
made  previous  to  tbe  entry;  otherwise, 
it  is  tortious,  becaose  such  condlldon  of 
re>entry  Is  iu  derogation  of  tbe  grant,  and 
the  estate  at  law,  being  once  defeated, 
cannot  be  restored  by  any  subsequent  piiy- 
meut.  (5)  With  respect  to  cuuditlons  pre- 
cedent and  subsequent,  tbe  prevailing  dis- 
tinction Is  to  relieve  against  conditions 
subsequent  in  all  cases  where  compensa- 
tion can  be  made.  (6)  That  if  Wortman. 
the  defendant,  was  employed  by  the  plain- 
tiffs to  assist  in  teBtlng  and  exploring  this 
Gragg  property,  and  represented  to  the 
plaintiffs  that  be  was  acting  under  their 
authority  and  under  their  lease,  that,  al- 
though be  may  have  then  taken  a  lease 
from  the  Graggs  anbseaueut  to  tbe  plain- 
tlffs*  lease,  he  would  not  now  set  up  any 
claim  to  tbe  land  that  would  avail  blm. 
until  after  be  surrendered  possession  to 
tbe  plaintiffs.  (7)  That  If  Wortman  rep- 
reseuted  to  Maxwell  that  allhe  was  doing 
was  to  protect  his  interest,  and  this  led 
Maxwell  to  believe  that  be  (Wortman) 
was  assisting  him  to  develop  tbe  mine,  be 
cannot  now  be  heard  to  say  that  what 
he  did  wasnotfor  Maxwell's  benefit,  al- 
though bis  real  motive  might  have  been 
only  to  allure  iSt.  Louis  capitalists,  as  be 
swore.  (8)  If  Wortman,  at  the  time  be 
took  his  lease  from  tbe  Oraggs,  was  In 
the  employment  of  the  plaintiffs,  and  rep- 
resented to  them  that  what  he  was  doing 
was  for  their  benefit,  and  to  assist  them 


In  derveloplng  ths  mine,  be  is  estopped  to 
deny  the  plaintiffs' title."  His  honor  re- 
fused the  8d»  4tb.  Sth.  7tli.  and  8th  special 
instructions,  and  refused  tbe  Ist.  9a,  and 
&tb,  as  asked,  except  bo  far  a«  tbciy  are 
mentioned  In  his  ebars«*  The  plalnUffa 
excepted. 

There  was  a  verdict  on  the  issues,  as  in- 
dicated by  the  answers  thereto,  for  the  de- 
fendants. Bule  for  a  new  trial  by  tbe 
plalntitto.  assigning  tor  error:  "(1)  The 
refusal  of  tbe  Judge  to  give  special  Instruc- 
tions Nos.  1,  2, 8. 4, 6.  A.  7,  and  8,  as  re- 
quested. (2)  To  tbe  charge  as  given.  In 
that  it  failed  to  Instruct  tbe  Jury  that, 
from  all  the  evidence,  tbe  plalntifhi  were 
entitled  to  recover.  (3)  In  that  tbe  said 
charge  instructed  the  Jury,  If  the  plaintiffs, 
in  1888,  discovered  that  the  minerals  were 
of  anmclent  value  to  Justify  working  the 
mine,  and  stopped  work  to  get  tbe  Ualg- 
ler  lease  removed,  and  the- Graggs  assist- 
ed them  to  remove  tbe  Halgler lease,  and 
they  afterwards,  and  before  tbe  convey- 
ance to  the  defendants  by  tbe  Graggs, 
failed  to  work  the  mine  so  as  to  produce  a 
profit,  so  that  the  Graggs  could  get  their 
rent,  that  this  faflnre  on  their  part  operat- 
ed as  a  forffelture  of  tbelr  rights  In  tbe 
mines  and  minerals  In  said  lands.  (4) 
That  said  charge  instructed  tbe  Jury  that 
the  said  lease  required  of  the  plalntltb 
more  than  exploring,  boring,  excavating, 
and  testing  tbe  mines  and  minerals;  that 
they  mast  show  that  the  mines  had  been 
operated,— that  is,  worked,— and,  if  they 
delayed  for  tbe  period  of  five  years  to  work 
the  mine,  they  forfeited  tbelr  rights.  (5) 
In  that  said  charge  Instructed  the  Jury 
that  Id  some  cases,  in  which  compensation 
for  the  breach  of  conditions  subsequent  or 
implied  covenants  could  be  made,a  failure 
to  comply  with  all  tbe  conditions  and  Im- 
plied covenants  woold  not  iDvalldats  the 
conveyance,  but  that  this  was  not  a  case 
In  which  cumpensatloD  could  be  made." 

Judgment  on  the  verdict  for  the  defMid- 
ants.  Appeal  by  the  plaintiffs. 

Wakefield  Je  Nfwland  and  R.  Z.  Linaejr^ 
for  appellant.  Q.  N.  Folk  and  B.  Coaa- 
etli^  fur  appellees. 

BuBWELL,  J.  The  plaintiffs  claim -the 
exclusive  right  to  all  mines  and  minerals 

In  the  land  described  lu  the  complaint  un- 
der and  by  virtue  of  a  mloinglease  made 
to  them  by  Elizabeth  Gragg  and  others 
on  the  19th  day  of  December,  1879,  for  the 
term  uf.99  years,  and  also  under  and  by 
virtue  of  a  mining  lease  made  by  said  Elis- 
abeth Gragg  and  another  to  one  Halgler, 
dated  March  24, 1S6(1.  for  tbe  period  of  25 
years;  the  latter  lease  having  been,  as 
tbey  claim,  assigned  to  them,  in  'effect, 
with  tbe  assent  and  concurrence  of  tbe  les- 
sors. The  defendants  claim  all  the  mines 
and  minerals,  and  all  mining  rights.  In 
said  land,  under  and  by  virtue  of  a  deed 
made  to  tbem  on  May  27,  1800.  by  tbe 
plaintiffs*  lessors,  for  the  conslderatlOD  of 
f 2,000.  Since  both  plaintiffs  and  d^end- 
ants  claim  under  the  same  parties,  (the 
Graggi},)  the  plaintiffs,  their  titles  being 
auterior.are  entitled  to  recover, unless  the 
leases  mentioned  above  have  expired,  or 
have  been  forfeited  or  surrendered*  and 
have  thus  become  void. 
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Tb«  conslderatloD  for  the  lease  to  plaln- 
tHb  was  on*  doUar,  and  tbelr  asreement 
to  pay  to  theleHora,  tbelr  administrators, 
executors,  tielrs.  or  aealsns^ODe  teotb  part 
of  all  the  net  proceeds  of  any  minerals 
taken  from  saM  land;  bat  there  Is  ia  It  no 
■ttpalatlon  that  a  tallare  to  open  and 
work  the  mines  sbaU  canse  a  furlelture. 
Bat  tbeeoostrnetlon  pot  apon  thetr  eon- 
tract  by  tbe  law  Is  the  same  as  11  sacb  a 
BtlpolatloQ  bad  been  expressly  written 
therein;  for,  as  was  said  In  Conrad  t. 
Uurehead,89  N.  C.  SI,  of  a  similar  lease, 
"It  would  be  nnjnst  and  nnreasonable, 
and  contravene  tbe  nature  and  spirit  of 
tbe  lease,  to  allow  tbe  lessee  to  contlnne 
to  bold  bis  term  a  considerable  lenjcth  of 
time  wlthont  making  any  effort  at'all  to 
mine  for  gold  of  other  metals.  Soefa  a 
constrnctlnn  of  the  rlgbts  of  tbe  parties 
would  enable  blm  to  preveot  the  lessor 
from  getting  bis  tolls  nnder  tbe  express 
covenant  to  pay  the  same,  and  deprive 
blm  of  aD  opportunity  to  work  the  mine 
himself,  or  permit  othero  to  do  so.  Tbe 
law  does  not  tolerate  such  practical  ab> 
surdil7,  nor  will  It  permit  tbe  poHslbiUty 
of  sDCli  Injustice. "  His  honor  eonstmed 
the  contract  under  consideration  accord* 
lag  to  the  principle  announced  In  tbe  case 
cited  above,  and  told  th*^  Jury  tbat  a  tail- 
ore  on  the  part  of  the  lewees  to  work  tbs 
mines  for  Ave  years  would  cause  a  forfel- 
tore,  of  which  the  lessors  might  take  ad- 
vantage,  If  they  saw  fit  so  td  do.  Certain- 
ly the  plalntltra  have  no  right  to  complain 
tbat  the  period  Bxed  by  his  honor  (five 
years)  was  too  short.  Nu  re-entry  by  les- 
sors was  practicable  or  necessary.  They 
were  in  possession  of  the  land  at  the  date 
of  the  lease,  and  tberereafter  cuntinoed  in 
possession;  that  possession  being  subject 
to  the  mining  rights  of  the  plaintiffs  nntU 
those  rights  were  lost  tq  them  by  nonoser 
and  abandonment,  according  to  tbe  terms 
of  tbe  contract,  as  vonstroed  by  the  law. 
They  were  presumed  to  know  what  mean- 
ing tbn  la  w  pat  upon  the  expressed  terms 
ut  that  contract,  and  that,  without  any 
claim  or  demand  or  notice,  tbe  leMors, 
after  soch  nonuser  for  an  iinreasunable 
time,  could  resist  their  entry  for  mining 
purposes,  their  rights  having  been  lorlelt- 
ed.  And  If  tlie  lessors  could  resist  an  en- 
try by  plalotifis,  certainly  the  defendants, 
the  grantees  of  those  lesRnrB,.may  avail 
thetiiselves  of  the  forfeftum.and  resist  any 
interference  by  plaintiffs  with  tbe  rights 
th^  have  purchased,  nnleea  tbelr  relation 
to  the  plaintiffs  was  such  as  estops  them 
from  asserting  an  adverse  title;  and  bis 
honor's  Instructions  to  the  Jury  Id  regard 
to  such  estoppel  were  correct.  The  Jury 
having  found  the  fourth  and  flftfa  Issues 
In  defendant's  favor.— tbat  Is,  tbat  the 
leases  under  which  plaiutlffs  claim  are 
void,— and  this,  as  we  have  seen,  under 
proper  Instructions,  tbe  plaintiffs  cannot 
recover,  and  the  Judgment  most  be  af- 
firmed. 

We  deem  It  nnneceesary  to  consider  sep- 
arately eaeb  exception  to  the  charge  made 
by  plaintiffs,  an  what  has  been  said  above 
—which  Is,  indeed,  but  a  reiteration  of  tbe 

Erinelple  announced  In  Conrad  v.  More- 
ead, supra— peems  to  meet  all  their  objec- 
tions, we  note  that  some  of  the  exeep- 
T.16fl.B.no.l8— SO 


tlons  seem  not  appUeabIs  to  tbe  charge  of 
his  honor,  as  set  unt  la  the  case.  There  la 
no  error»  ani  tbe  Judgment  Is  afflmwd. 


mt  M.  a  SB) 
KINO  T.  WIUONGrEON  *  W.  R  00. 
(Soprune  Goort  of  North  OSrollna.   Feb.  28, 
1898.) 

SxTTiHQ  AsiDs  JuDOHKKT— Reoobdari— Whin 
Libs. 

1.0ode  Clvn  Froc.  I  645.  prorldes  that 
writs  of  recordarl,  etc»  are  herebr  authorixed 
ss  heretofore  in  na&  At  oommoa  law  prior  to 
the  adoption  of  the  Code,  recordarl  was  used 
either  as  a  sobctitute  for  an  appeal  lost  with- 
out firalt  of  the  party,  or  as  aVrifc  of  fidae  judg- 
ment wben  th«  joftioe  was  without  iuzisdlotion. 

that,  wbve  jadgment  Is  entaed  In  jnstles^s 
oooTt  wiUmat  lerriee  of  nmtmons  on  defendant, 
recordarl  Ilea  to  review  sach  Jadsment  in  the 
soporior  court.  Wbitehorst  v.  Tnuuportatlon 
Co.,  13  8.  B.  Bep.  987,  100  N.  O.  84%,  dlstte- 
cnufaed. 

2.  A  final  jndarment  entered  In  jnstletfs 
court  can  be  set  ande  on  tha  ground  of  trend 
and  ooUusioQ  between  the  justice  and  others 
only  In  an  IndaKpdent  actloD. 

3.  Code,  1876,  provliflng  for  an  a^eal  from 
a  Justice  in  15  days  after  nottee  <^  Jvogment  In 
eases  where  **the  -  proeess  Is  not  personally 
served,"  applies  only  in  cases  where  tiis  aerviee 
Is  by  publication. 

Appeal  from  superior  court,  Pitt  coun- 
ty;  Hbnbt  B.  Bryan,  Judge. 

Action  In  Justice's  court  byB.  W.  King 
against  the  Wilmington  &  weldon  Bail- 
road  Company.  Plaintiff  had  Judgment 
by  default,  and  defendant  petitioned  to  tbe 
superior  court  for  a  writ  of  records  ri  for  a 
review  of  tbe  Judgment,  un  tbe  grotmd 
that  defendant  was  not  served  with  sum- 
mons. Tbe  petition  was  dismissed,  and 
defendant  appeals.  Beversed. 

John  L.  Bridgera  and  Jaa,  E.  MoorOt  for 
appellant.  Don.  QllUam  and  7.  J.  Harris, 
for  appellee. 

Ci.ARE,  J.  The  amended  petition  for  re- 
cordari  avers  tbat  there  was  no  service  of 
summons  npon  the  defendantor  its  avent. 
If  so,  tbe  judgment  could  be  set  aside  at 
any  time  npon  motion  before  the  jostlce  ' 
of  the  peace  who  tried  tbe  cause,  or  bis 
successor  In  office.  Whltebnrst  v.  Trans- 
portatiun  Co.,  109  N.  C.  344. 13  S.  £.  Bep. 
^7.  His  honor,  being  of  opinion  that 
this  was  tbe  only  remedy,  dismissed  tbe 
petition.  Tbe  defendan  t  contends  tba  t.  at 
Its  election,  it  was  entitled  to  have  the 
writ  of  recordarl.  In  the  nature  of  a  writ 
of  false  Judgment.  This  Is  the  principal 
question  In  tbe  case. 

At  common  law, and  up  to  tbeaduptlnu 
of  the  Code  of  Civil  Procedure,  tbe  writ  of 
recort/a/^  served  a  double  purpose,  either 
as  a  substitute  for  an  appeal  lost  with- 
out default  of  the  petitioner,  or  as  a  writ 
of  false  jadgment,  where  the  Justice  did 
not  have  Jnrlsdletiou,  or  wben  Judgment 
was  taken  wltbont  service  of  process. 
The  orlglaal  Code  of  Civil  Procedure  of 
1R68,  by  section  296,  (now  Code,  (  B44,) 
abolished  writs  of  error  and  substltnted 
appeals,  but  did  not  provide  fur  writs  of 
ceitiorart  and  reconfafi,  as  was  pointed 
out  by  the  court  In  Marsh  v.  Williams,  68 
N.  C.  871.  And  thereupon  the  act  of  lti74- 


Digitized  by 


Google 


930 


SOUTHEAtiTElUi  &EPOBTEU,  Vol.  1& 


(X.  a 


75'(oow  Code,  $  645)  was  eDacted,  ae  fol- 
lows: **  Writs  ot  certtorarl,  recordarl,  and 
aupersedeaa  are  hereby  anthorlspd  rb  here- 
tofore in  OM.  The  writs  of  terttorarl  and 
rerordarl,  when  aaed  as  sabBtlTutes  tor 
an  appeal,"  etc.  From  this  it  would  ueem 
that  the  writ  of  reeord&ri  was  aathorlzed 
to  the  extent  It  had  been  "heretofore  Id 
use,"  and  extended  to  cases  other  than 
"when  used  as  substitutes  lor  an  ap- 
peal." Bat  we  are  not  wltboot  express 
decisions  opon  the  point.  In  Weaver  v. 
MinlDfc  Co..  89  N.  C.  198,  Smith.  C.  J., 
eays:  "The  writ  of  recort/ari,  under  the 
former  practice,  and  retained  la  the  new, 
as  has  been  often  declared,  la  uaed  for  two 
purposes:  the  one,  In  order  to  have  a  new 
trial  ot  the  case  upon  its  mprits,— and  this 
Is  a  sabstltnte  for  an  appeal  from  a  Jodg- 
inent  rendered  before  a  Justice;  the  other, 
for  a  reversal  of  an  erroneous  jadgment, 
performing  In  tbU  respect  the  offlce  of  a 
writ  uf  false  Judgment.  In  McKee  r.  An- 
gel, ttO  N.  C.  60,  where  there  was  a  mo- 
tion made  before  the  Justice  to  tfet  aside 
th«  Jndgment  for  want  of  proper  service, 
and  an  appeal  from  such  ruling,  the  court 
beld  that  such  course  was  correct,  or  the 
defendant  cpuld  haTe  had  his  remedy  by 
a  writ  of  recordaii  In  the  nature  uf  a  writ 
of  false  Judgment.  Asbx,  J.,  says,  in  that 
case:  "Thera  Is  no  donbt  that,  ae  soon 
as  he  discovered  that  such  Judgment  bad 
been  rendered  against  him,  [/.  e.  without 
service  of  process,]  be  might  have  availed 
himself  of  the  remedy  of  a  recordarl  In  the 
nature  of  a  writ  of  false  Judgment.  But 
he  has  failed  to  resort  to  that  remedy, 
and  hHs  had  recourse  to  a  motion  before 
the  Justice  who  made  the  Judgment  to  va- 
cate it.  Was  it  In  the  puwerof  the  Jus- 
tice to  do  that?  If  It  was,  it  was  clearly 
his  duty  to  do  so. "  The  court  then  go  on 
tnclte  Hooka  T.  Muses,  8  Ired.  88,  as  au- 
thority for  the  latter  coarse.  In  the  fol- 
lowing cases  since  the  Code  ot  Civil  Pro- 
cedure, the  use  of  the  writ  of  recordaii  as 
a  writ  of ialse  Judgment  has  been  recog- 
ulied  and  approved.  Caldwell  v.  Beat- 
ty.67  N.  C.  142.69  N.  C.365;  Mortun  v. 
Rippy,  84  N.  C.  611;  and  there  are  others. 
Nor  is  there  aitythiiig  Id  Whitebuntt  v. 
Transportation  Co.,  sopra,  which  mltl- 
tates  against  th«ie  authorities.  In  that 
case,  the  Justice's  Judgmeot  bavins  been 
docketed  In  the  superior  court,  the  defend- 
ant broogbt  an  action  in'  that  court  to 
have  the  Judgment  set  asideon  the  ground 
that  proceBS  had  not  hecn  served  In  the 
case  in  which  Judgment  had  been  ren- 
dered. This  court  held  that  the  court  be- 
low properly  dismissed  the  action,  since 
relief  could  have  been  bad  by  a  inution  In 
the  cause  before  the  Justice  to  set  aside  the 
Judgment.  .  But  it  was  nut  held  that  the 
defendant  might  not  also  have  had  relief 
by  another  proceeding  In  the  cause,  i.  e. 
by  an  application  fur  a  recordart. 

As  to  the  other  allegation  In  this  ap- 
plication, otfraad  and  collusion  between 
the  Justice  and  others:  Inasmuch  as 
final  Judgment  had  been  rendered,  relief 
could  only  have  been  had  on  that  grouud 
by  an  independent  action.  Ouano  Co.  v, 
Bridgers.  98  N.  C.  430.  The  general  rule  is 
also  repeated  In  Carter  v.  Bountree,  1Q9 
N.  C.  29,  IS  B.  £.  Rep.  716.  citing  many  au- 


thorities. The  defendant  had  Its  election. 
Had  it  proceeded  by  a  motion  In  the 
caase  before  the  Justice,  and  appealed  from 
the  rpfusat,  the  dnding  of  tact  by  tbe  Jds- 
tlce  would  not  have  been  conclusive^  aa 
would  bo  the  findings  upon  a  similar  mo- 
tion in  the  superior  court.  Flnlaysoa  t. 
Accident  Co.,  109  N.  C.  196,  IS  S.  E.  Rep. 
789.  But  probably  the  defendant  pre* 
ferred  the  appllcatloo  for  a  reeordari  be- 
cause, If  granted,  a  auperaedeaa  might  Is- 
sue. See8aper.Ct.Bule14.104N.C.939.IS 
S.  E.  Rep.  xUl.,  and  Weaver  v.  Mining 
Co.,  supra,  which  settle  theprucedure  In 
applications  forrecon/nrf.  Whether  there 
could  be  a  auperaedeaa  upon  an  appeal 
from  a  refusal  by  tbe  Justice  to  set  aside 
a  Jodgment  may  admit  ot  sume  duabt. 

In  reference  to  tbe  argnment  made  by 
defendant*!  eunnael  as  to  the  words  In 
Code,  }  876,  prOTlding  for  an  appeal  In  IS 
days  after  notice  ot  Judgment  In  cases 
where  "the  process  Is  not  personally 
served,"  It  la  proper  to  say  that  those 
words  apply  only  In  cases  where  the  serv- 
ice Is  by  pnbllcatlon,  and  have  no  applica- 
tion when  tbe  sommons  Is  personally 
served  on  tbe  agent  or  officer  m  a  corpo- 
ratloD.  under  Code,  8  217,  aubd.  1.  Clark  v. 
Manufacturing  Co.,  110  N.  C.  HI.  14  S.  E. 
Rep.  618. 

The  court  below  shoald  have  found  the 
facts,  (CulUns  v.  Gilbert,  65  N.  C.  185 ;  Card- 
well  V.  CardweU,  64  N.  C.  621,)  and  dis- 
missed or  have  set  aside  the  judgment. 
(McKee  V.  Angel,  90  N.  C.  60.)  In  accord- 
ance with  the  law  applicable  tosach  state 
of  facts.  In  dismissing  the  petition  with- 
outlnquiry  into  the  facts  upon  the  ground 
that  the  defendant  had  miataben  bla 
remedy,  and  could  only  proceed  by  a  mo* 
tlon  In  tbe  cause  before  the  Justice  to  va- 
cate the  Judgment,  there  wak  error. 


OU  N.  C.  8S6> 

8TAT0  T.  RHODBS. 
(Sivreme  Oonrt  of  North  Carolina.    Feb.  21, 

180S.) 

Ckihikal  Lav— Appeal  ix  Porma  Paupbku. 
An  appeal  In  tonaa,  panperia  from  a  con- 
viction in  a  criminal  case  must  be  dismissed 
when  defendant's  affidavit  for  leave  to  app^ 
without  giving  aeouritT*  for  coats  does  not  allege 
that  the  "application  is  In  sood  faith,"  aa  re- 
quired by  Qode,  S  1235. 

Appeal  from  superior  court.  Franklin 
county:  Shufurd,  Judge. 

James  Rhodes  waseonvlcted  for  burning 
a  barn,  and  appeals.  Dismissed. 

W.  M.  Person, for  appellant.  The  Attor- 
nfy  Generalt  for  tbe  State. 

Per  Curiam.  The  right  to  appeal  ia 
forma  paaperia  requires  some  restrictions 
against  abuse.  What  they  shall  be  ta  for 
the  legislature  to  determine.  It  has  set 
out  tbe  requirements  la  Code.  {  1235.>  The 

^hfs  section  provides  that  a  person  fTonvicted 
of  crime  in  the  superior  or  crimioal  conrt  haa 
a  right  to  appeal  'Vitbout  giving  security  for 
coats,  upon  nling  an  affidavit  that  he  ia  n-bollT 
unable  to  give  aecnrity  for  the  costs,  and  is  ad- 
vised hy  counsel  that  he  haa  reasonable  cause 
for  tbe  appeal  prayed,  and  that  the  qn>ilcathMi 
is  in  good  laitlC' 


Digitized  by 


Google 


N.  C.) 


nicH  n.  nOBsoN. 


9S1 


.coort  bag  no  riRht  to  Rbroj^ate  any  of 
tbese  reqnlsltes.  Tbfai  has  been  often  de- 
Jlded.  State  r.  Jackson,  16  S.  E.  Ren. 
906.  (at  tbtfl  term;)  State  v.  Wylde,  110  N. 
C.  600, 15  S.  E.  Rep.  6;  State  V.  Tow,  ICS 
N.  C.  850,  9  S.  E.  Rep.  411;  State  v.  Payne, 
93  N.  C.  612;  and,  Indeed,  In  a  fall  Bcore  of 
casea.  Tbe  present  case  presents  an  affi- 
davit wfalcb  lacks  the  utatotory  require* 
mentor  an  averment  "of  leood  faith."  Tbe 
appellant  has  not  done  what  was  requl* 
site  to  place  his  appeal  before  as.  we 
caztnot  fielp  blm.  and  tbe  attempted  ap- 
peal most  be  dismissed.  Appeal  dismissed. 


(113  N.  a  n) 

RIOH  r.  H0B80N. 
(Snprame  Court  eC  NorQi'  Carolina.   Feb.  S8, 

1303.1 

liMAsa  ON  Shaub— Aovnm  bt  Lutdlobd— Ds- 

1.  Where  a  lease  of  a  farm  on  Bhares  doei 
not  fix  a  time  for  the  divisioo  of  the  crop,  the 
tact  that  the  crop  was  only  pardy  gatiiered  at 
the  commencement  ot  an  action  by  tiie  lestsor  for 
tts  poeftession  is  no  tiar  to  the  maintenance  of 
rach  actum.  Smith  ▼.  Tiodall,  12  S.  B. 
12U  107  N.  G.  88,  followed. 

2.  Under  Code,  8  175^  i^Tidine  that  all 
crops  raised  on  lands  leased  for  agricuItunU  pur- 
poses shall  be  'Vested  in  jxtsses^on  of  the 
lessor,"  the  denial  by  the  lessee,  in  an  action  by 
the  lessor  ffjr  the  possessioa  of  certain  crops, 
that  possetsiMi  was  rested  in  th^  lessw.  cures 
the  lessor's  fSihiTe  to  make  demand  befbra  m> 
tton  broivht. 

Appeal  from  supertor  court.  Franklin 
county;  H.  R.  Bryan,  Judge. 

Action  by  wnitam  Rich  aealnst  Rufus 
Hot'Bon  tor  the  possession  of  certain  crops 
^own  on  plaintiff's  land  under  a  lease  on 
shares  with  defendant.  From  a  Judgment 
for  plaintiff,  defenrlant  appeals.  AfHrmed. 

Tbe  action  was  commenced  on  tbe  16tb 
day  of  October,  1891,  and  claim  and  dellv. 
ery  proceedings  taken  oot  the  same  day, 
under  which  the  crops  were  seized  by  tbe 
sheriff  for  tbe  plaintiff  tbe  same  day,  but 
the  defendant  gave  the  ondertaking,  and 
retained  tbe  crop.  No  demand  was  made 
by  tbe  plaluliO  upon  tbe  defendant  for  the 
crop,  or  any  part  tbereuf,  or  the  payment 
of  tals  account,  before  tli^  action  was  com- 
menced. The  crop  was  being  gathered  by 
the  defendantat  tbe  tiraeof  the  commeoce- 
ment  of  the  action,  but  had  not  been  pre- 
pared for  market,  except  some  tchacco, 
which  the  plaintiff  sold,  and  for  which  he 
accounted  with  the  defendant.  Only  a 
portion  of  the  cotton  had  been  gathered 
Rom  tbe  patch,  but  none  of  it  had  been 
picked.  After  tbe  commencement  of  the 
action,  and  before  tbe  trial  thereof,  tbe  de- 
fendant, as  he  gathered  the  crop,  and  pre- 

?ared  tbe  same  for  market,  dell verpd  to 
he  plaintiff  the  one  half  thereof,  which  the 
plaintiff  received  in  settlement  or  bis  share 
of  the  crop;  but  It  is  agreed  that  this 
should  be  without  prejudice  to  this  ac- 
tion, and  tbe  plalnuff  and  defendant  to- 
gether, out  of  the  proceeds  of  tbe  crop, 
settle  for  tbe  guano.  The  court  settled 
the  following  as  the  Issues:  "(I)  la  tbe 
plalnrlfl  the  owner,  and  entitled  to  the 
posseAslou,  of  tbe  cropb  made  on  plaintiff's 
land?   (2)  Did  the  defendant,  Hobson,  dis- 


pose of,  or  consume,  any  part  of  tbe  crop 
raised  on  the  land  of  plaintiff,  and  in  which 
plaintiff  had  an  interest,  before  the  com- 
mencementof  this  action?  (8)  What  was 
tbe  value  of  the  crop  at  the  time  uf  the 
eommencement  uf  this  action?  (4)  What 
Is  tbe  amount  due  tbe  plaintiff  on  his  ac- 
count forsdpplies?  (5)  What  damage  has 
tbe  defendant  sustained  by  reason  of  the 
alleged  failure  of  the  plaintiff.  Rich,  to 
comply  with  bis  part  of  tbe  contract?** 
Tbe  defendant  admitted  tbat  tbe  value  of 
bis  share  uf  the  crop  was  equal  to  the 
amount  of  the  account  which  tbe  plaintiff 
claimed,  so  the  third  Issue  was  not  sub- 
mitted to  the  Jury.  It  was  agreed  that 
the  answer  to  the  fourth  Issue  should  be 
fl40.04,  with  interest  from  16tb  October, 
1891,  till  paid,  less  $4.40.  The  court  re- 
served theflrst  issue,  and  snhroltted  to  the 
Jury  the  second  and  fifth  Issues.  In  the 
second  Issue  the  Jury  responded,  "No;" 
and' to  the  fifth  issue. '*Seventy>five  dol- 
lars." The  court  then  answered  the  first 
Issue,  "Yes,"  to  which  the  defendant  ex- 
cepted, and  then  gave  Judgment,'  to  which 
the  defendant  excepted,  and  appealed. 

The  contract  between  the  parties  Is  as 
follows:  "Know  all  men  by  these  pres- 
ents: That  I,  William  Rich,  of  the  first 
part,  have  bargained  with  Rnfos  Hobson, 
of  the  second  part,  for  the  year  1891,  on 
the  following  terms:  That  be,  the  said 
Rnfns  Hobson,  la  to  be  us  common  tenant 
on  halfs  for  all  the  crops  grown  in  the 
present  year,  and  I,  tbe  said  William  Rich, 
is  to  furnish  the  said  Rufns  Hobson  two 
plow  horses  or  mnles  and  one  oxen,  to- 
gether with  good  tools,  etc.,  and  he  Is  to 
furuinh  provisions  to  tbe  amouutofons 
hundred  and  fifty  dollars,  and  X,  the  said 
Rufus  Hobson,  do  hereby  bind  myself,  and 
pledge  my  word  and  honor,  to  work  to 
the  best  of  my  ability  In  all  tbe  crops,  and 
to  take  care  of  all  tbe  teams  and  tools  In 
my  care,  or  should  1  fall  to  do  so,  the  said 
William  Rich  shall  have  power  to  take 
charge  of  the  crop  and  team,  and  work  to 
his  advantage.  We  hereby  both  agree  to 
comply  with  tlie  above  contract.  In  tes- 
timony, set  our  hands  and  seals,  this  9th 
day  of  January,  1H91.  Wu.  Rich.  Rufus 
HoRSON.  Witness:  A.  Hinton." 

C.  M.  Cooke  and  W.  M.  Penoo,  for  ap- 
pellant. F.  S.  SpraUI  and  Batebelor  Jt 
Devereux,  for  appellee. 

BuRWELi.,  J.  The  answer  ot  the  defend- 
ant expressly  denied  that  the  crop,  for  the 
pusseaaloG  of  which  this  action  la  brought, 
waf)  vested  In  the  plaintiff.  This  denial 
avoided  the  necessity  for  any  demand  be> 
fore  the  commencement  of  the  action.  Un- 
der tbe  provisions  of  section  1754  of  the 
Code.a  tenant  holds  the  actual  possession 
of  a  crop  for  and  In  behalf  of  the  landlord, 
in  whom  It  is  "deemed  and  held  to  be  vest- 
ed in  possesion"  until  all  rents  and  ad- 
vancements are  paid.  Hence,  such  being 
the  relation  of  the  parties,  the  denial  by 
defendant  of  his  landlord's  title  to  ths 
crop,  as  in  cases  where  a  principal  sues 
his  agent,  and  the  latter  denies  the  agency, 
"raises  a  state  of  antagonism  Incunsiatent 
with  the  purpose  of  a  demand,"  and  **ia 
tantamount  to  saying  that  any  demand 
would  bavebeen  anidleceremony."  Wad. 
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dell  r.Swaan.SX  N.C.  106;  Wiley  v.  Logan, 
B5  N.  C.  858. 

It  iB  lartber  contended  that  tbie  action 
ennnot  be  maintained  becanse,  wben  It 
waa  comqienced,  only  a  portion  of  tbe 
crop  bad  beengatbered.and  none  ol  It  bad 
been  dlHpoaed  of  ur  conanmed,  and  there- 
lore  the  plaintiff,  thoogb  the  owner  of 
It,  according  to  the  prorlalons  of  Code, 

{1751,  waa  not  entitled  to  the  possessloa. 
n  the  contract  between  the  parties*  no 
time  waa  fixed  fortbe  diTlBloo  of  the  crop. 
Hence  the  landlord  was  not  obliged  to 
wait  till  tbe  whole  crop  waa  gathered. 
Rmltb  T.  TlQdaU»  107  N.  d  88, 12  g.  E.  Rep. 
ISl.  And,  besldo,  tbe  defendant's  denial 
of  tale  landlord's  rlgbt  entitled  tbe  latter 
to  millntaln  tbla  action.  -  Uvlugaton  v. 
Farlab,  89  N.  C.  140. 

It  la  stated  that  tbe  defendant  excepted 
totbejQdgmentrenderedagalnat  bim.  No 
nteeiflc  exception  waa  filed,  and  tbe  case 
aoea  not  point  out  the  error  complained 
of,  and .  none  waa  ealled  to  oar  attentloB 
on  the  argument.  Afflrmad. 


OU  N.  C.  ») 

SBOTR  et  ox.  T.  AUUOS  tit  aL 
(SnprenM  Court  of  North  CkroUna.   Feb.  28, 
188a) 

Dbbd  mm  Bvidbno— Colob  or  Titlx— Lob*  Rb» 

0BD8. 

1.  A  deed  executed  br  an  attorney  in  fact, 
and  dul7  probated  aod  recorded,  1b  admlasible  to 
■how  color  of  title,  though  the  powa-  of  attorney 
Ib  not  produced. 

2.  Where  the  (vlainal  papers  filed  tar  the 
sale  <tf  land  19*  the  derk  aha  master  hi  equity 
hare  been  lost  the  dodiet  of  the  court  of  equity 

bejt^cguced  to  estabUsh  the  vaUdity  of 
^  oce^i^gs.^^  a  person  as  truatee,  although 
it  had  not  been  probated  as  to  the  trustee,  is 
ownpeteut  as  color  ct  title,  hsTlng  been  proved 
and  refristered  as  the  deed  of  the  irrantor,  undo: 
the  preeomptiaai  that  it  was  accepted  by  the 
fcrantee  therein,  eTen  if  probate  and  re^stration 
had  been  necessary,  aa  to  the  trustee,  to  pass 
tUle. 

4.  A  deed  of  a  trustee,  although  the  prtry 
examinatioa  of  the  cestui  qud  trust  did  not  ap- 
pear to  luiTe  be«i  taken,  was  good,  as  to  color 
of  title,  eren  If  tbe  cestui  que  trust  was  a  fane 
covert. 

Appeal  from  saperlor  court,  Pitt  coun- 
ty; Hrnry  K.  Butan,  JodRS. 

CMl  action  lor  trespass  by  F.  H.  Smltb 
and  wife  against  Zack  Allen  and  others. 
From  a  Judgment  In  laTorof  plalotlfia, 
defendants  appeal.  Affirmed. 

The  plalntltTa  offered,  (or  tbe  purpose  ol 
ahowlng  color  of  title,  a  deed  from  Rich- 
ard E.  W.  Tyson,  by  his  attorney  In  fact, 
Allen  Tyeon,  to  Lemuel  Tyson,  dated  Au- 
gust 22,  1886,  which  deed  bad  been  duly 

Jirubated  and  recorded.  DefendantB  ob- 
ected  to  the  Introdactlon  of  this  deed 
on  the  gronnd  that  nu  power  ol  attorney 
Irom  the  grantor  to  Allen  Tyson  had  been 
BhnwQ.  The  court  held  the  deed  to  be 
BUffident  for  tbe  purpose  Ibr  which  it  was 
offered,  and  overruled  the  objection,  to 
'  wblcb  delnndanta  excepted.  The  plaln- 
tlffe,  lor  a  aimilar  purpose,  next  offered  a 
deed  from  Lewis  Billiard,  clerk  and  mas- 
ter in  equl^,  to  Sherrod  Tyson,  dated 
Jnoe  32,  1866.  Ttaey  alao  introduced  tbe 


trial  and  minute  dockets  of  the  court  of 
eqnity  of  Pitt  coanty,  from  which  it  ap- 

fieared  that  a  petition  for  the  sale  of  tbe 
ends  of  Lemu^  Tyeou  had  been  filed  and 
docketed;  that  a  decree  of  aale  had  been 
made;  tbata  report  of  aale  had  also  been 
made  to  the  court, abowtng Sherrod  Tyson 
to  be  the  purchaser,  and  thiat  a  decree  bad 
been  made,  and  duly  recorded  In  the  min- 
utes ol  said  court,  conflrmine  said  sale, 
and  directing  said  clerk  and  master  to 
make  title  to  the  purchased.  The  clerk  of 
tbe  anperlor  conrc  testified  that,  after 
diligent  search  In  his  office,  he  had  been 
unable  to  find  tbe  equity  papers  filed  for 
tbe  aale  of  said  tract  of  land  by  eald  cleric 
and  master;  that  he  bad  aearcbed  all 
packages,  bundlea,  boxes,  and  papers,  ex- 
cept tbe  old  papers  marked  **  State  Cases, " 
— tbeae  he  did  not  aearcb ;  and  that  be 
had  been  unabletofind  theoriglnalpapers, 
and  he  was  eatlsfled  tbc^  were  not  in  hie 
office.  DriendnntB  objected  to  the  Intro- 
duction ol  tbe  deed  from  Lewis  HllUard, 
and  to  the  Introduction  of  the  dockets  of 
the  court  of  equity.  In  the  absence  ol  the 
original  papers.  Objection  orermled.  and 
the  defendants  excepted.  Plaintiffs  theo 
offered  a  deed  from  Sberrod  Tyson  to  W. 
A.  Cherry,  trustee,  dated  June  0, 1886.  To 
-this  deed  tbe  defendants  objected,  becausn 
It  had  not  been  probated  as  to  W.  A. 
Cbprry,  the  grantee  therein,  who,  It  seems* 
had  sigued  said  deeil.  The  objection  was 
overruled,  end  defendants  excepted. 
FlalntllTs  th^n  offered  a  deed  from  W.  A. 
Cherry,  trustee  of  Hophia  Paul,  to  Thom- 
as £.  Bandolph,  dated  January,  1868.  To 
tbe  Introduction  of  this  de^d,  delendanta 
objected  because  It  bad  not  been  probated, 
as  to  Sophia  Paul,  by  taking  her  privy 
examination.  The  objection  was  over- 
ruled, and  defendants  excepted;  the  court 
holding  that,  In  any  view  nt  tbe  case,  tbe 
loregoing  deeds  were  sufficient  to  show 
color  of  title,— that  being  the  purpose  lor 
which  they  were  offered. 

C.  M.  Bernard,  forappellauta,  T.  J.Jur- 
vta,  for  appellees. 

MacRaf,  J.  All  of  the  deeds  offered  by 
the  plaintiffs  were  competent  to  show  col- 
or of  title,  and  were  followed  by  testimo- 
ny tending  to  prove  contlnaons,  adverse 
possession,  under  visible  lines  and  bound- 
aries, by  the  plaintiffs  and  tboae  under 
whom  tbey  claim,  lor  more  than  seven 
years.  Color  ol  title  Is  a  writing,  upon 
its  face  professing  to  pass  title  to  land. 
Keener  v.  Goudaon,  88  N.  C.  273. 

Tbe  first  ezcpption  la  met  by  Hill  v.  WII- 
tOD,  2  Murph.  14,  which  held  that  where 
the  power  of  attorney  was  produced, 
and  plainly  showed  that  tbe  .attorney 
had  no  authority  to  convey  land,  tbe 
deed  purporting  to  be  made  by  virtue  of 
tbe  power  therein  constituted  color  of 
title. 

The  second  exceptlou  Is  covered  hy  the 
case  of  Hare  v.  Hollomon,  94  N.  C.  14, 
where  It  Is  bald  that,  where  tbe  original 
papers  In  a  cause  have  been  bomed  orloat, 
the  minutes  of  tbe  court  are  admissible 
In  evidence  to  eatabllsb  the  validity  of  the 
proceedings. 

Tbe  deed  from  Sherrod  Tyson  to  W.  A. 
Cherry,  trustee,  objected  to  becann  It  bad 
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not  been  probated  as  to  Cherry,  waa  com- 
petent, haTtng  been  proved  and  registered 
as  the  deed  Of  Tyson,  under  the  presump- 
tion that  It  was  accepted  by  the  grantee 
therdn;  and  It  probate  and  reglHtra- 
tion  had  been  necessary,  as  to  Cherry,  to 
pass  title,  the  aoreglstered  deed  la  color 
of  title.  Davis  v.  Hlgglns.  01  N.  C.  882. 
The  deed  objected  to  by  defendants  be- 
cause the  privy  examination  ol  Sophia 
Paoldid  notJippear  to  have  been  taken, 
waa  also  sood^  as  color  ol  title,  even  If 
Sophia  Panl  were  a  ibme  eorert,  of  which 
we  are  not  apprised.  See  Perry  v.  Perryt 
99  N.  C.  270,  6  S.  £.  Bep.  86,  where  cases 
ar»  cited  which  meet  nearly  all  of  the  ex- 
ceptions. 

There  « as  no  exertion  to  the  relcsal 
of  bis  honor  to  give  toe  Instruction  asked 
in  defendants'  first  prayer  for  special  In- 
stroctlons.  and  the  instmction  was  not 
warranted  by  the  evidence,  lis  stated  In 
the  ease.  It  seems  that  evsiy  exception 
taken  by  defendants  is  antenau^  and  has 
been  so  repeatedly  held. 

jndsment  afflmwd. 


(»  Vs.  HQ 

RAUB  V.  OTTBRBAGK  at  sL 
<8iiprem8  Court  of  Appesb  of  Tirfinls.  Feb. 
le^  1896.) 

Writs— VALiDtTT—tiBUTiCB  —jDRisDionoTT  ovis 
MoxaistDBirrs—APFeAiuNcs  or  Attorkcts. 

1.  A  writ  of  sdre  fsdss  was  pn^>et1y 

aaaihed  which  i-DmrooDed  defendants  "liefore 
le    of  oor  laid  drcnlt  court,"  and  also 

because  it  was  retaniable  at  rules  on  the  first 
day  of  the  next  term,  (June  term,)  1889,"  the 
fizBt  day  of  whlnli,  accorainK  to  the  notice  of  the 
writ,  was  "the  second  Motioi^**  of  June,  where- 
as there  were  no  rules  until  the  third  Monday. 

2.  The  service  of  the  writ  was  also  void 
because,  defendants  being  nonretidcDts,  the  pro- 
cess, if  not  executed  on  them  in  ttie  county, 
rnaat  ouder  Code.  H  821:^  3220,  have  been  eoce* 
euted  at  least  10  da^  before  the  retam  day, 
whereas  it  did  not  go  into  the  shaiffa  Land 
until  June  Stb,  and  the  rules  were  on  the  ITth. 

3.  A  service  on  one  defendant  in  Washing- 
ton, by  a  private  individual,  could  only  have  the 
•fleet  of  an  order  of  publication,  wUch  would 
entitle  bim  to  15  days. 

4.  The  affidavit  of  service  waa  not  good 
where  It  failed  to  show,  as  required  by  Code, 
I  8232,  that  the  affiant  waa  not  interested  in 
the  matter  In  conCroversy. 

.5.  Where  tlit*  writ  describes  simply  a  per- 
sonal judgment  at  ?aw,  and  there  is  no  demand 
for  an  attachment  against  property,  and  there 
la  nothing  In  the  proceeding  Indicating  that  the 
defendants  have  property  in  the  state,  the  court 
has  no  jurisdiction  on  service  of  the  writ  in  the 
^strict  of  Ccriumbia,  which  could  only  have  the 
effect  of  an  order  of  publication,  and  would  not 
warrant  a  personal  judgment. 

6.  Testimony  of  one  of  defendants  was 
prop«-ly  admitted,  to  the  effect  that  he  never 
knew  either  of  the  attorneys  who  appeared  in 
tks  original  chancery  proceedings  in  wliich  the 
decree  was  rendered,  that  he  never  employed 
them,  and  that  he  never  beard  of  the  suit  until 
reoontly,  where,  unless  counsel  did  actually  ap- 
pear for  him  with  his  authority,  the  court  never 
Koqulredjorisdictlon. 

7.  Where  the  facts  are  submitted  to  the 
trial  court,  its  finding  as  to  the  weight  and  snfll- 
deaer  (tf  the  evidence  is  equivalent  to  the  rer- 
dlct  of  s  jury. 

Error  to  dreait  conrt  of  city  of  Alexan- 
dria. 


Action  by  Georse  T.  Bani;  against  Hen* 
ry  B.  Otterback  and  Benjamin  1^  Otter- 
back  to  enforce  a  decree.  Judgment  waa 
entered   tor  defendants,   and  plaintiff 

brings  error.  Affirmed. 

B.  O.  Claaghton,  for  plaintiff  In  error, 
n*.  Willougbby,  for  defendants  In  error. 

Fi.CNTi.BR0T,  J.  This  Is  8  Writ  of  error 
to  a  Indgment  of  the  circalt  conrt  of  the 
city  oj  Alexandria  rendered  ou  the  20th 
day  of  March,  1890,  In  a  suit  In  safd  court 
pending.  In  which  GeorgeT.Baub  is  plain- 
tiff, and  Henry  B.  Otterback  and  Benja- 
min L.  Otterback  are  defendants.  Uo  Jan- 
uary 20,  1862,  one  John  Crumbaagh  recov- 
ered a  Judgment  In  the  supreme  conrt  of 
the  District  of  Columbia  against  Henry  B. 
Otterback  and  Benjamin  L.  Otterback  for 
910,000,  to  be  released  on  payment  of  98,- 
770.95,  with  Interest  on  various  parts  of 
the  last-mentioned  snm,  from  various 
dates,  and  costa.  8  Mackay,!.  This  Judg- 
ment was  assigned  to  the  use  of  the  plaln- 
tiO,  Baub,  In  the  term  of  Its  rendition.  In 
1873  the  plaintiff,  Banb,  Institnted  pro- 
ceedings In  equity  on  tbls  Judgment  In  the 
circuit  courtofFalrfHXconnty.Ya.,  asdto 
thatendlMflled,on  JulySO,  1878,  .nu  affidav- 
it, reciting  the  Indebtedness  ol  the  defend- 
ants  Henry  B.  Otterback  and  Benjamin 
L.  Otterback  on  the  Judgment  aforesaid 
In  the  sam  of  93,770.95,  etc.,  and  that  the 
said  Henry  B.  Otterback  is  a  nonresident 
ol  the  state  ol  Virginia,  and  affiant  bts- 
lieres  tbat  he  has  estate  within  the  coun- 
ty of  Fairfax,  to  wit,  a  contingent  inter- 
est In  the  estate  of  Philip  Otterback,  de* 
ceased,  lying  In  said  county.  Upon  this 
afflda\It  an  order  uf  publication  against 
Henry  B.  Otterback  was  made,  stating  the 
object  of  the  suit  to  be  to  obtain  a  Jadg- 
meiitagalnst  thedefendantslor  the  snm  of 
98,770.95,  etc.,  and  ordering  Henry  B.  Ot- 
terback to  appear  here  wlthlu  one  month 
after  doe  publication  hereof,  and  du  wbat 
is  necessary  to  protect  bis  lotsrest.  At  the 
same  time  summons  was  issaed  to  botb 
the  defendants  to  appear  at  September, 
1873,  rales.  The  order  of  pnblicatiou  does 
not  appear  by  the  record  to  have  ever 
been  published,  and  the  otib^  return  of 
the  original  summons  was,  "Execnted  up* 
on  the  tract  of  land  within  mentioned, 
Aagast  29,  1873."  It  thus  appears  that 
there  was  no  effective  return  of  the  sum- 
mons us  to  either  of  the  defendants  so  far 
aH  the  suit  la  against  them  personally,  and 
not  by  way  of  attachment,  and  this,  Dot- 
withstanding  the  bin  of  complaint  assert- 
ed a  personal  IndebtedDess  by  both  of  the 
defendants  to  the  plalntlR.  The  bill  was 
flled  In  October,  1673,  when  a  Hf>-called 
"alias  fiubpwaa"  against  Benjamin  L.  Ot- 
terback was  ordered  or  Issued.  In  Novem- 
ber, 1878,  the  cause  was  referred  to  a  cotu- 
mlssioner  to  ascertain  and  report  the 
amount  due  complainant  from  the  defend- 
ants, wbat  real  estate  Is  liable  by  reason 
of  the  attachment  sued  out  by  complain- 
ant, tbe  defendants*  Interest  In  said  real 
estate,  etc.  On  March  24,  1879,  the  com- 
mlssloner  gave  notice  of  a  bearing  under 
the  order  of  reference,  which  notice  Is  In- 
dorsed :  "Kervtce  accepted.  D.  M.  Chiches- 
ter, Attorney  forComplalnant.  Wells  ft  H. 
W.T.,for  Defendants. "  Thecommlssloner 
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reported  the  amoant  due  the  complainant 
to  be  $7,939.60,and  the  In  teres  t  of  tbe  defend- 
ante  (not  Ueury  alone)  in  the  real  estate 
of  their  latber,  Philip  Otterbacb*  deceased, 
to  be  purely  contingent,  and  vltbon  t  loca  t- 
ing  that  real  estate.  Upon  Jnne  11,  1879, 
the  court  confirmed  this  report,  and  de- 
creed, not  that  any  interest  of  tbe  defend- 
ants be  sold,  but  that  tbe  complainant  du 
recover  of  the  defendants,  (not  Henry 
alone,)  and  that  the  defendants  (not  Hen- 
ry alone)  do  pay  to  tne  complainant  the 
sum  of  $7,8»a.60.  witb  Interest  on  $3,770.86, 
part  thereof  at  tbe  rate  uf  6  per  cent,  per 
annum  from  tbe  Ist  day  ol  June,  1879,  till 
paid,  and  the  costs.  No  execution  was  Is- 
sued or  asked  tor  on  this  decree,  and  on 
June  5,  1889,  the  plaintiff  sued  out  a  writ 
of  scire  facias  In  terms  upon  a  Judgment 
alleaed  to  bare  been  recovered  on  June  10, 
1879,  a  different  date  from  the  date  of  tbe 
decree.  This  was  returned  as  follows: 
"Came  to  hand,  Jane  8, 1889.  The  wlthln- 
named  defendantshave  left  this  state,  and 
now  reside  fn  Washington  city."  A  copy 
seems  to  have  been  served  upon  Henry  In 
Washington,  D.  C,  on  Jane  7, 1889,  by  one 
Wright.  On  August  16,  1889,  another  writ 
uf  scin  iitclaa,  in  form  exactly  the  same  as 
tbe  first,  was  lwitied»  wtalcb  purports  to 
have  been  served  by  one  Oordon  on  each 
of  the  defendauts,  In  Washington,  but  there 
la  In  tbe  record  no  affidavit  to  that  effect. 
At  the  September  rules,  1889,  the  defendant 
Benjamin  L.  Otterback  pleaded  specially 
to  the  scire  faolaa;  that  the  decree  aforesaid 
required  the  payment  of  moaey  ;  that  ex- 
ecution bad  not  Issued  on  the  decree;  and 
tbat  tbe  aeire  fitclaa  bad  not  Issued  within 
the  10  years  after  tbe  date  of  the  decree. 
At  the  same  time  tbe  defendant  Henry  B. 
Otterback,  appearing  specially,  moved  to 
dfsmiBB  the  several  write  of  sc/re  facias, 
and  altto  to  set  aside  and  annul  all  retaros 
of  service  appearing  as  to  bim;  and,  sav- 
ing tbe  benefits  of  his  motion  and  bis  spe- 
cial appearance,  healao  pleaded  nijl  tiel  reo- 
ord.  Tbe  cause  was  removed  to  the  cir- 
cuit co  art  of  tbe  city  of  Alexandria,  and, 
coming  on  lor  trial,  the  defeudants  each 
moved  to  quash  the  writ  of  June  5, 1889, 
which  was  never  served,  nurattempted  to 
be  served,  which  had  been  In  effect  aban- 
doned by  the  compiaiDaot  by  serving  the 
writ  of  August  Ifi,  18n9;  and,  by  consent 
of  the  parties,  "the  whole  matter  ol  law 
and  fact"  was  submitted  to  the  court, 
which  granted  the  motion  to  quash,  and 
gave  judgment  for  the  defendants  upon  the 
submission.  The  case  cumes  up  to  this 
court  upon  bills  of  exceptions  to  the  ac- 
tlun  of  the  court. 

The  writ  ut  June  5,  1889,  was  properly 
quashed  by  the  court.  It  was  Invalid  fur 
various  defects  and  reasons.  It  sum- 
moned the  derendant8*'before  the  of 

jur  said  circuit  court,"  which  1b  meaning- 
less. It  was  returnable  at  rules,  "on  the 
first  day  uf  the  next  term,  (June  term,) 
1889."  The  first  day  of  that  term,  accord- 
ing to  the  notice  uf  tbe  writ,  was  **  tbe  sec- 
ond Monday"  of  June,  whereas  there 
were  no  rules  until  tbe  third  Monday. 
Code,  S  32:16.  The  defendants  were  non- 
residents, and  accordingly  the  procesH.  If 
not  executed  upon  them  in  tbe  county, 
must  have  been  executed  at  least  10  days 


before  the  return  day.  Id.  SS  321C,  !I220; 
Kyles  V.  Ford,  2  Baud.  (Va<l  1 ;  Warren 
V.  Saunders,  27  Grat.  259.  The  process 
did  not  go  Into  tbe  sheriff's  hand  until 
June  8th,  whereas  tbe  rules  (third  Mon- 
day) were  on  June  I7tli,  a  dlOereoce  of 
only  nine  days.  Henry  B.  Otterback 
was  served  in  Washington  on  June  7th, 
by  a  private  individual,  and  in  such  case 
the  service  could  only  have  the  effect  of  an 
order  of  publication,  when  he  was  entitled 
to  15  days;  but  the  aflldavit  of  tbe  service 
Is  not  good,  as  it  tails  to  show  that  the 
affiant  la  not  Interested  Id  tbe  matter  In 
controversy.  Section  S282.  Tbe  writ  of 
scire  ibeias  of  June  5th  describes  simply  a 
personal  Judgment  at  law,  not  a  decree. 
There  is  HO  demand  for  an  attachment 
against  property.  There  Is  nothing  in  the 

groceeding  Indicating  that  the  defendant 
ad  property  In  tbe  state.  Tbe  decree 
which  is  produced  upon  the  hearing  la 
but,  simply,  a  personal  decree.  In  sncb 
caae  the  court  has  no  Jurisdiction  upon  a 
service  of  the  writ  in  the  District  of  Colom- 
bia. It  could  only  have  the  effect  of  an 
order  of  publlctlon,  and  would  not  war- 
rant a  personal  Jndgiuent  against  the  de- 
fendant. There  is  no  affidavit  of  nonresl- 
dence(Code,  S  9230;)  and  tbe  aeIre  facias 
ccdled  for  only  a  personal  Jodgment 
against  the  parties,  (see  Smith  v.  Chilton, 
77  Va.  535.)  There  is  no  exception  to  any 
disposition  of  the  writ  of  August  16, 1889, 
and  It  was  clearly  beyond  the  limit  of  10 
years ;  and  there  was  no  service  of  It  upon 
Henry  B.  Otterback,  except  in  Washing- 
ton, D.  C.  And  the  court  could  not  render 
a  peraona]  Judgment;  it  could  only  con- 
demn the  property  of  the  nonreeldent  de- 
fendant in  an  attachment  proceedlog. 
But  the  court  did  not  perfect  tbe  attach- 
ment; it  dimply  rendered  a  joint  personal 
Judgment  against  both  defendants,  which 
It  had  no  JurlKdlctlon  to  do  against  either 
one  of  them :  and  It  was  void  as  to  both. 

The  second  bill  of  exceptiuns  preeents  no 
error.  Jt  rests  upon  the  ruling  ol  the 
court  In  permitting  Henry  B.  Otterback 
to  testify  "that  he  never  knew  either 
Thomas  or  Welld.  tlie  attorneys  who  ap- 
peared In  the  original  chancery  suit ;  that 
he  never  employed  them;  and  that  he 
never  beard  of  tbe  suit  until  recently." 
iSee  Marts  v.  Marts.  25  Orat.  861;  Huff- 
mans  V.  Walker,  26  Grat.  814;  Kntck  t. 
Knlck,  75  Va.  12;  Kelly  v.  Board.  Id.  2&I. 
No  ground  for  the  objection  Is  stated. 
But  tbe  testimony  of  this  witness  was 
properly  admitted.  The  court  had  never 
acquired  jurisdiction  ol  blni  In  the  equity 
proceedinga.  unless  counsel  did  actually 
appear  for  blm,  with  bis  authority;  and 
bis  denial  of  such  knowledge  or  authority 
goes  to  tbe  question  of  Jurisdiction,  and  la 
clearly  admlBslble,  The  record,  such  as  It 
is.  Is  aroblguoas.  It  only  says,  "Wells  ft 
H.  W.  T.,  for  Defendant,"  and  the  words 
"EService  accepted,  "on  a  notice  of  the  com- 
missioner that  be  would  proceed  to  take 
testimony.  It  was  competent  tor  the  wit- 
ness to  say  that  be  was  not  tbe  detoidant 
referred  to  by  this  dubious  entry  upon  a 
commlSBloner's  notice.  Tbe  record  doe« 
not  show  ,  their  appearance  or  employ- 
ment in  any  other  way,  or  at  any  other 
point  In  tbe  proceedinga.  The  subject  of 


Digitized  by 


Google 


NOBFOLK  A  W.  B.  CO.  t.  OALLIHEB. 


936 


tiie  testimony  le  not  "the  contract  or 
other  transaction  which  is  the  aobject  of 
the  Investigation  "In  th,e  suit;  nor  were 
Wfilla  ft  Thomas**Dne  of  the  parties  to  thu 
contract  or  other  transaction. "  rhonaoB 
wati  alive,  and  competent  to  testfiy;  but 
be  could  not  recollect  that  his  firm  waa 
ever  empluyed,  or  had  appeared  at  bll. 
The  wltneas  does  not  detail  any  transac- 
tion with  either  Thomas  or  Wells.  Be 
Blmply  denies  that  he  ever  employed  any- 
bodiy.oranthorlied  an  appearance,  or  ever 
beard  of  the  proceeding.  An  entry  of  an 
appearance  by  one  profeBslng  to  act  as 
attorney  for  another  makes  no  record 
against  the  latter,  and  the  statenient  of 
the  witness  only  clears  up  an  ambiguity 
on  the  face  of  the  record. 

As  to  the  saggestloQ  that  the  evidence 
was  not  Bufflclent  to  prove  that  Wells  in 
ThomoB  had  not  been  duly  aathorlsed  to 
assome  to  act  for  the  wltneoa.it  1b  enongb 
to  say  that  the  facts,  as  veil  as  the  law, 
were  SQbmitted  to  the  court,  and  Its  flnd- 
Ins  as  tu  the  weight  or  safficlency  of  the 
evidence  is  equivalent  to  the  verdict  of  a 
jury.  The  record  recites  that,  the  whole 
matter  of  law  and  o(  fact,  by  eonsent  of 
parties,  being  submitted  to  the  court  tor 
Its  declslbn  and  Judgment,  it  Is  considered 
by  the  court  that  the  plaintiff  Is  not  enti- 
tled to  ezecntton.  We  are  of  opinion  tu 
affirm  tbe  Judgment  of  the  circuit  court. 


(88  Va.  639) 

NOBFOLK  ft  W.  R.  CO.  r.  GALIilHEIt.' 

(Supreme  Court  of  Appeals  of  Virginia.  Feb. 
9,  18»3.)  , 

Carbibrs  —  When  Relation  or  Passbnqeb  Ex- 
1BT8— Assault  by  Emplois. 

1.  It  is  the  lawfnl  right  of  every  citieen 
I»in)a  fade  to  become  a  passeneer  on  a  railway 
train,  and  ceither  the  purchase  of  a  ticket  nor 
the  entz7  into  the  car  Is  esseutial  to  create  the 
relation  of  car^wr  and  passenger,  and  where  a 
person  enters  the  ticket  oflBcc  of  a  railwar  corn- 
pan?  to  boy  a  ticket  he  Ib  entitled  to  the  protec- 
tion of  a  pnsfiengcr,  even  though  the  agent  re- 
fused to  sdl  him  a  ticket. 

2.  The  mere  fact  that  a  night  watchman 
ia  the  employ  and  pay  of  a  railroad  company 
was  sworn  in  as  a  special  policemao  by  the  city 
mayor  at  the  request  of  the  company,  where  the 
mayor  was  not  authorized  by  law  to  appoint  a 
iipecial  policeman  for  the  company,  gave  the  po- 
liceman no  authority  to  make  arrests  as  an  offi- 
ce of  the  law,  and  the  company  would  be  liable 
hi  damages  for  false  imprisonment  and  assault 
on  a  passenger,  committed  b^  such  special  po- 
liceman in  the  discharge  of  his  duties  as  watcb- 
man. 

£Eint(Hi  and  Lacy,  JJ.,  dissenting. 

Error  to  corporation  court  of  Bristol. 

Action  byC.  Q.GHlliher  aKaiust  tbe  Nor- 
folk &  Western  Railroad  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed  by  divided  court. 

Geo.  W.  Ward  and  A.  a.  BUtnebttrd,  for 
appellant.  Fnlkenon,  Page  A  Han,  for 
appellee. 

F4UNTLBBOT,  J.  Thls  Is  8  Writ  of  error 
to  a  Judgment  of  the  corporation  court  of 

the  city  of  Bristol,  entered  at  the  July 
term,  1891,  In  an  action  of  trespass  on  the 
case  in  said  court  pending  foruDlawful  ar- 

^ehearing  pending. 


rest  and  imprisonment.  In  which  the  de- 
fendant In  error,  G.  G.  QalMher,is  plaintiff, 
and  the  plaintiff  lii  error,  tbe  Norfolk  & 
Western  Railroad  Company,  fa  defendant. 
Tbe  lury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  tbe  sum  of  f650  damages. 
There  was  a  motion  to  set  the  verdict 
aside,  and  grant  a  new  trial,  upon  the 
ground  that  the  verdict  Is  contrary  to  the 
law  and  tbe  evidence,  which  motion  tbe 
court  overruled,  and  entered  judgment 
upoa  tbe  said  verdict.  Upon  the  trial  of 
the  case  the  court  gave  Instnicttons,  to 
the  giving  of  which  the  defendant  object- 
ed and  duly  excepted.  Theevldence  is  cer- 
tified by  the  court,  and  not  the  facts. 
From  tbe  testimony  of  the  defendant  In 
error  It  appears  that  the  plaintiff,  0.  O. 
Galllher,  70  years  of  age,  who  resided  near 
Abingdon,  in  WashlngtoD  county,  Va., 
waa  In  B^toi  on  the  l6Cb  day  of  Decem- 
ber, 1890;  and  a  fnwmomente  lieforethe 
midday  departure  of  the  train  of  the  Nor^ 
folk  ft  Western  Railroad  for  Bristol  he 
went  to  the  passenger  station  of  the  said 
company  at  Bristol,  and  applied  at  tbe 
window  of  the  ticket  office  fur  a  ticket  to 
Abingdon,  near  his  home.  To  this  ap- 
plication he  received  the  reply,"  Weare out 
of  tlcVeta;"  to  which  he  said.  "What  la 
the  cause  of  that,  baby?"  The  ticket 
agent  threatened  to  have  him  arrested, 
and  refused  to  sell  him  a  tirket  (on  the 
ground,  as  the  agent  testlBes.that  be  was 
drunk,  but  the  testimony  of  tbe  said  Galll- 
her Is  that  he  was  not  drunk,  and  tbe  Jury 
believed  bis  statement)  Instantly,  where* 
upon  one  John  Sharratt,  who  was  em- 
ployed by  the  defendant  company  as  a 
nieht  watchman  or  policeman,  rudely 
seized  htm,  and  wheeled  him  around  vio- 
lently, and  pulled  him  down  off  tbe  plat- 
form and  across  a  bridge,  and  fort:ed  him 
through  the  streets  of  Bristol  and  the 
RDOw,  12  inches  deep,  and  roughly  Forced 
him  Into  a  filthy  and  stinking  calaboose, 
where,  after  pulling  and  Jerking  bim 
around  till  they  dislocated  his  shoulder 
and  skinned  bis  knee,  they  threw  htm 
down  and  took  from  his  person  bis  mon- 
ey, knife,  and  fiask  of  whisky,  which  be 
had  purchased  for  his  wife  for  medicinal 
purposes.  He  was  locked  up  without  a 
place  to  sit  down,  and  without  a  fire,  and 
kept  Imprisoned  there  for  two  or  three 
hours,  until  alter  dark.  He  expostulated  : 
"Gentlemen,  I  have  done  nothing.  Ton 
bad  no  right  to  put  me  In  this  calaboose. 
I  have  done  no  wrong."  In  his  testimony 
he  says:  "They  shut  the  door  and  left  me 
In  there.  I  got  so  cold  I  couldn't  sta  nd  It. 
I  stayed  there,  and  had  no  fire,  and  bad 
no  place  to  sit  down,  and  Just  stood  there 
shivering,  and  no  pface  to  rest,  and  stood 
up  against  the  wall.  I  got  In  the  corner 
and  leant  myself.  I  got  so  weak— I  bad 
been  on  my  feet  for  six  hours.  I  eald  I 
would  give  what  little  money  T  had  to  see 
Col.  Fulkerson.  I  couldn't  see  none  of  my 
family  and  children,  and  kept  sinking 
down.  Some  one  came  In  there,  and  I 
said, 'Please  go  and  tell  Col.  Fnlkerson 
to  come  here,  and  I  will  give  you  $10.' 
The  fellow  in  there  said 'I  will  take  you 
up  there  for  S4.'  I  said,  *  What  right  have 
you  to  take  me  out  of  here?'  He  said,  'I 
will  take  yoo  out  for  f  4.'  I  have  suffered 
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tan  tbooaand  deaths  since  this  thing  ne- 
cnrred.  I  came  down-  tu  Bristol  to  get 
some  Christmas  tricks.  I  have  been  In 
this  town  800  times,  and  nobody  can  say  I 
ever  dtd  anything  wrong.  Bam  Waller 
«ame  then^  and  got  me  ont.  He  said 
tbwewas  94  to  pay.  and  he  would  see  It 
paid.  Isaldthatthef4.00torwhat?  That 
they  never  gaveme  any  trial.  That  J  sop- 
poeed  that  they  charged  me  94  because  I 
didn't  die."  Sharratt  was  night  watch- 
man for  and  In  the  employment  and  pay 
of  the  Norfolk  &  Western  Ballroad  Com- 
pany when  be  made  the  arrest  and  Impris- 
ooment  of  the  defendant  In  error,  and  bad 
been  substituted  as  such  In  the  place  of 
their  watchman, Hunter  Price,  by  the  con- 
seutand  authority  of  Capt.Barnesnnd  Mr, 
Bontlug,  who  was  general  agent  for  the 
defendant  company.  John  Sharratt  testi- 
fied: "I  arrested  blm,"  and  In  answer  to 
the  questions  :  "  What  were  yon  doing  at 
that  time?  In  what  capacity  did  you  ar- 
rest him?  What  were  you?"— he  an- 
swered, "I  was  working  for  the  N.  &  W. 
B.  B.  Co."  And  William  A.  Bader,  the 
mayor  of  the  town,  answered  to  the  qaea- 
tion.  "Did  he  (John  Sharratt)  ever  hold 
any  position  nnder  you?"  "None  as  an 
ofDcer  of  the  town.  He  was  sworn  In  by 
me  as  policeman  for  the  N.  A  W.  R.  B.  Co. 
at  their  request.*  The  appointment  of 
police  agents  by  railroad  companies  is 
fixed  by  Code  Va.  1887.  §  1280.  John  Shar- 
ratt, who  made  this  arrest  and  Imprison- 
ment, was  not  appointed  under  or  accord- 
ing to  this  Btatatc,  oor  under  any  law 
whatever  antborlslng  the  mayor  of  a 
town  to  appoint  special  police  for  a  rail- 
road; and  the  mayor,  Bader,  who  swore 
John  Sbarratt  as  a  special  policeman  for 
the  defendant  company  and  by  their  re- 
quest, diuclaims  having  dune  so  uuderor 
by  virtue  of  any  authority.  John  Sharratt 
was  employed  and  paid  by  the  defendant 
company,  acted  within  the  scope  of  his 
employment,  and  the  arrest  of  the  defend- 
ant In  error  was  antecedently  authorised 
and  ratified  by  the  company  wbose  serv- 
ant John  Sharratt  was  at  the  time  and  in 
the  act  of  making  the  arrest  and  Imprln- 
onment.  The  mayor  of  the  city  ut  Bristol 
was  not  aatborlEed  by  law  to  appoint  a 
sp^ial  policeman  for  tbe  defendant  com- 
pany, and  tbe  mere  fact  of  his  being  so 
sworn  at  the  request  of  tbe  company  or 
its  agents  gave  to  tbe  said  John  Sharratt 
no  anthorlty  as  a  special  policeman  under 
the  law,  and  In  making  the  arn>8t  and 
imprisonment  of  tbe  defendant  in  error  he 
acted  without  the  authority  of  an  officer 
ot  the  law,  and  simply  as  tbe  employe  and 
servant  of  tbe  defendant  company,  wbose 
watchman  he  was  at  the  time,  and  la  the 
act  Instead  of  their  watchman  Price,  for 
whom  he  had  been  subatltoted  by  the 
consent  and  direction  ot  the  regular  agents 
of  tbe  company.  And,  even  thongh  the 
evldeuce  proved  (as  it  does  not,  but  ex- 

Eressly  tbe  contrary)  that  the  defendant 
1  error  was  at  the  depot  or  ticket  ufflce 
of  the  company,  and  was  violating  Its 
rules  ami  regulations,  the  said  defendant 
company  coald  not  enforce  its  rules  and 
regulations  by  the  arrest  and  imprison- 
ment of  the  defendant  In  error  without  ex- 
press authority  ot  law. 


The  declaration  was  demnrred  tu  on 
tlie  ground  that  the  declaration  does  not 
allege  that  the  plaintiff  was  entitled  to 
become  a  passengei.  fhls  was  property 
overruled  by  tbe  court.  It  la  tbe  ezlstlnff 
privilege  and  lawful  right  of  every  dtlten 
primalhelsto  becomea  passenger, and  the 
actual  pnrchaseof  a  ticket  nor  the  entry 
intu  the  car  is  not  essential  to  create  the 
relation  of  carrier  and  passenger.  The 
declaration  alleges  that  tbe  plaintiff  pre- 
sented himself  at  tbe  window  of  the  ticket 
office  at  tbe  schednle  time  of  the  train  dn- 
parture  ot  the  defendant  company*  nod  In 
good  faith  asked  to  buy  and  pay  fora  tiek- 
et  to  Abingdon,  his  home,  and  be  was  en- 
titled to  tbe  courtesy  and  protection  dm 
to  a  passenger  from  the  moment  he  ot- 
tered upon  the  premises  of  the  defendant 
company.  A  common  carrier  cannot  aa- 
sanlt  and  Imprison  a  person  offering  to 
buy  a  ticket,  and  then  claim  Immnnlty 
for  the  outrage  because  th^  agents  or 
employes  refused  to  sell  him  a  ticket,  or 
prevented  him  from  obtaining  one.  Patt. 
By.  Acc.  Law,  S  319,  and  note  on  paee  214; 
Bryan  v.  Railway  Co.,  (Iowa,)  19  N.  W. 
Bep.  fUSS;  Ballroad  Co.  v.  Kentle,  16  Amer. 
ft  Bng.  R.  Cas.  887.  and  cases  cited. 

Tbe  Instructions  given  by  tbe  court  cor- 
rectly expound  tbe  law  as  applicable  to 
the  facts,  and  the  verdict  of  tbe  Jury  is 
plainly  light  upon  tbe  evidence  certified. 
Tbe  damages  given  by  tbe  Jury  for  tbe  In- 
dignities, Injuries,  and  suffering  Inflicted 
upon  tbe  aged  plaintiff  by  the  agents  and 
employes  of  the  defendant  company  are 
moderate  and  mild,  and  the  Judgment  tA 
this  court  is  to  affirm  the  Judgment  of  tbe 
trial  eonrt  under  review.  Afllrmed. 

BicBABnaoM,  J.,  absent. 


CM  G«.  148) 

OADDIS  V.  STATB. 
(Supreme  Oonxt  of  Georgia.  Feb.  18,  1888.) 
Cbiminal  Law— Nbv  Tkial— NsmT-DisooTSBSn 

EVIUKNCE. 

Where  the  representation  by  which  ths 
accused  cheated  and  swiodled  cousiated  6t  two 
parts,  one  of  iridiA  related  ta  his  ownenUp  of 
a,  lare:e  amount  of  personal  property,  and  the 
othv  to  a  contract  for  executing  certain  work 
from  which  he  said  he  would  dcurive  a  monthly 
Income,  newly-discovered  evidence  tending  to 
show  that  his  represen ta  tloa  m^  have  been  mis- 
understood as  to  the  latter  Is  no  cause  for  a 
new  trial;  the  evidence  In  the  ease  showing  that 
his  representation  as  to  the  ownership  of  the 

firoper^  was  false,  and  the  newly-dlaoovered  er- 
dence  being  wbcdiy  dlent  tonching  that  part  of 
the  represeDtation.  Moreover,  where.  In  the 
nature  of  things,  the  facta  alleged  to  have  been 
ce-wlr-discorrered  must  have  beoi  known  to  die 
accused  before  the  trial.  It  should  affirmatively 
appear  that  no  witness  br  whom  they  could  be 
proved  was  luiown  to  him  until  after  verdict. 
TbaX  he  was  ignorant  at  the  time  of  the  trial 
of  the  presence  of  the  witness  when  the  transac- 
tion occurred  Is  not  stated  in  his  afBdavlt  tondi- 
iog  dili^nce.  There  was  no  mm  In  denjing  a 
new  trial. 

(Brllabus  by  the  OonrU 

Error  from  criminal  eonrt  c4  Atlanta; 
T.  P.  WcsTUORRLANn,  Jndge. 

J.  A.  Gaddis  was  convicted  of  obtaining 
credit  by  false  representations,  and,  bis 
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motion  (or  a  new  trial  being  overrnled,  Iw 
briniES  error.  AfflrDijeu< 
Tbe  following  Is  the  official  report: 
OaddlB  waa  tried  In  the  criminal  conrt 
of  Atlanta  npon  an  accusation  charging 
that  on  Joly  ],  1892,  by  false  representa- 
tion of  bla  own  respectability,  wealth, and 
mercantile  correapondeDce  and  connec- 
tions, he  obtained  a  credit  of  one  Max- 
well. Ih  the  following  way :  Qaddlvfala^ 
reprewnted  to  Maxwell  that  be  bad  a  con* 
tract  with  theclty  of  Atlanta  to  Kradeand 
dig  out  the  waterworks*  reservoir;  that 
be  had  about  40  bead  ol  stock,  wagons, 
and  aerapers;  that  be  drew  his  money 

?roaiptly  on  the  20th  of  each  month  from 
be  etty,  and  would  come  to  Mazweirs 
place  ol  boBloew  every  month  on  the  2Utb 
day  <rf  each  month  and  pay  Maxwell,  It 
Maxwell  would  do  hta  blacksmith  work 
and  wood  work,  painting,  and  shoeing  (or 
him ;  that,  relying  on  these  statements  of 
Oaddla,  Maxwell  went  ahead  and  did  a 
certain  amount  of  work  for  Gaddla,  and 
Oaddls  failed  to  pay  blm  anything,  the 
repreaentatlons  made  being  false  and 
(randulent,  and  Oaddls  knowing  when 
tboy  were  mada  that  they  were  eo»  and 
making  them  with  Intent  to  defraud  Max- 
well. Defendant  was  found  guilty,  and. 
his  motion  for  new  trial  b^ng  overruled, 
excepted. 

The  motion  contains  the  grounds  that 
the  verdict  was  contrary  to  evidence, 
without  evidence  to  snppurt  It,  decidedly 
and  strongly  against  the  weight  of  erf- 
dence,  contrary  to  law  and  the  principles 
of  Justice  and  eqolty,  and  because  of  new- 
ly-discovered testimony.  Id  support  ol 
the  last  ground  waa  produced  the  affi- 
davit of  one  Moton,  to  the  (effect  that  he 
was  present  some  time  in  the  snmmer  ol 
1802,  at  Maxwell's  shop,  aud  heard  a  con- 
versation between  Max  well  and  Gaddia,Ht 
the  time  Gaddts  was  making  arrange- 
ments  tu  have  Maxwell  do  bis  work ;  that 
he  beard  Gaddls  tell  Maxwell  hehad  a  con- 
tract on  waterworks,  and  showed  to 
Maxwell  a  paper,  whirb  he  said  was  bis 
contract  out  at  waterworks.  There  was 
also  produced  the  affidavit  of  Gaddla  and 
his  counsel  as  tu  their  Ignorance  of  the 
facta  stated  In  Moton^  affidavit  at  the 
time  of  tbe  trial,  and  as  to  the  diligence 
used  by  them  to  discover  evidence  and  pre- 
pare-fur  trial.  Upon  tbe  trial.  Maxwell 
testified  to  facts  subHtantially  as  set  out 
In  the  accusation,  and  further:  When  de> 
fendant  failed  to  come  up  and  pay,  as  be 
said  he  would,  on  tbe  20th  of  tbe  next 
month,  (July, 1892,)  be  (witness)  went  out 
to  tbe  waterworks*  reservoir  tu  luok  for 
defendant,  and  could  not  find  him.  He 
then  made  a  diligent  search  to  find  out 
whetherdefeudanthad  any  stock,  wagons, 
and  scrapers,  and  could  out  flad  any  be- 
longing to  him,  nor  hear  of  his  owning 
any.  He  found  when  be  went  out  to  tbe 
reaerrolr  that  other  people  were  working 
on  the  reservoir,  and  not  defendant;  foond 
other  parties  at  work  on  tbewaterworks, 
and  not  defendant.  He  then  bad  a  war- 
rant issued  for  defendant,  but  defendant 
was  not  arrested  until  some  time  after- 
wards, because  be  bad  left  theconnty.  He 
was  asked  II  be  believed,  at  tbe  time  de- 
fendant made  that  statement  to  him, that 


aoch  a  shabby  fellow  as  defendant  looked 
conld  possibly  have  such  a  large  contract, 
and  having  to  glvesneh  a  large  bond,  ana 
answered  that  he  certainly  did  think  so ; 
that  he  bad  done  a  small  Job  for  defend- 
ant before  defendant  made  the  statement 
mentioned,  and  defendant  paid  him  In  foil 
for  It;  that  defendant  did  not  have  the 
stock,  wagons,  and  scrapers  he  said  he 
bad ;  nor  did  he  have  a  contract  with  ttao 
dty.  BO  far  as  witness  knows,  to  grade 
out  the  waterworks*  reservoir;  and  he 
did  not  do  any  work  on  tbe  reerarolr. 
Witness  has  been  defrauded  by  these  rep- 
resentations to  tbeamouut  of  |8U.90.  The 
minutes  of  tbe  city  council  of  Atlanta  were 
Introduced,  together  with  tbe  testimony 
of  t^e  mayor  of  the  clty,  showing  that  the 
contract  for  grading  and  digging  out  the 
waterworks*  reservoir  was  let  toMosely 
&  Co.,  and  that  Oaddls  was  not  one  of  the 
contractors,  and  the  city  gave  him  no  con- 
tract for  this  purpose  or  any  other.  The 
tax  books  for  tbe  state  and  county  and 
tbe  city  showed  that  defendant  did  not 
give  lu  or  pay  any  tax  for  the  two  years 
preceding  tbe  trial,  and  defendant's  coun- 
sel admitted  that  he  had  not  given  In  or 
paid  any  tax  for  three  years,  either  to  the 
city,  couoty.  or  state. 

Defendant  Introduced  a  writing,  signed 
by  him.  addressed  to  Powers  ft  Lyil,  to 
the  following  elfect:  "I  hereby  agree  to 
furnish  and  deliver  to  you,  at  Atlanta 
waterworks  pamplng  station  number  2 
on  the  reservoir,  four  hundred  cnblc  yardn 
of  broken  rock,  at  fifty  cents  per  cubic 
yard,  and  In  payment  forsaid  rocks  twen- 
ty per  cent,  to  hv  retained  by  yon  nntll  tbe 
whole  amount  of  rock  Is  delivered,  and 
said  twenty  per  cent,  to  be  torioited  If  nil 
tbe  rock  is  not  delivered  by  May  80,  1892, 
and  all  tbe  sand  we  may  need  at  fifty  cents 
per  cubic  yard."  This  instrument  was 
'^attested"  by  Powers  ft  I>yll.  and  dated 
"Atlanta.  Oa..  April  80.  1892,"  beneath 
which  attestation  and  date  appeared  the 
name  of  J.  R.  Krelgshaber.  The  deleud- 
ant  stated  that  he  did  not  make  state- 
ments orr^presentatlons  as  testified  to  by 
Maxwell;  that  he  did  state  to  Maxwell 
that  be  had  a  contract  to  furnish  rock 
at  pumping  station,  and  showed  him  that 
contract,  which  was  the  contract  he,  (the 
defendant,)  had  introdaced  In  evidence; 
and  that  the  debt  nf  Maxwell  was  Just, 
and  lie  (defendant)  wanted  to  pay, 

Geo.  P.  Roberta  and  P.  L.  Haralson,  for 

Slain  tiff  in  error.  L,  W.  Tbomas^  for  the 
tate. 

Pkb  Cdbiam.  Judgment  affirmed. 


W  ChL  vs^ 


PABMBR  V.  STATB. 


(Si^reme  Oonrt  of  Oec^^  Feb.  18,  188B.) 
Oahixg — What  CosaTiTUTES. 
Where  two  or  more  pervona  engage  fa» 
throwhig  dloa  for  moaay,  and  other  persons, 
Btandlng  by,  bet  money  1900  the  result  <rf  tii* 
"throws,"  the  Utter,  as  well  as  the  fnmer,  are 
ga&ty  of  playing  and  betting,  under  section  4641 
of  the  Code,  although  they  did  not  throw  the 
dice,  and  did  nothing  but  bet  upon  the  throws 
that  the  others  made.  In  Kudt  case  those  who 
handled  the  dice  are,  by  adoption,  tiio  sguti  of 
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those  who  do  not,  and  the  playing  U  thus  done 
1^  the  latter  throneh  titie  agency  of  the  former. 
In  ndadomeanora  all  are  prineipala. 
(Srnabu     tiie  Conrt.) 

Error  from  criminal eoart  of  Atlanta; 
T.  P.  Wbbthobbland,  Judge. 

Charles  Parmer  was  convicted  of  xam- 
bllnjf,  and,  bis  motion  for  a  new  trial  be- 
ing uverrnled,  he  brings  error.  Affirmed. 

The  fuDowlng  Is  the  official  report: 

Charles  Farmer  was  convicted  lu  the 
criminal  cdnrt  ol  Atlanta  bf  the  offeuse  of 
gamlnR.  Hemnved  tor  a  new  trial  upon 
the  gronndB  that  the  verdict  was  contra- 
ry to  law, contrary  to  the  evidence,  with- 
out evidence  to  support  tt,  and  strongly 
and  decidedly  against  the  weight  ot  evi- 
dence. His  motion  was  overruled,  and  to 
this  he  excepted.  It  appears  that  the  ac- 
cnsatlon  npon  which  Farmer  was  tried 
was  against  bim,  WUIiamBrown^andHer- 
eral  othnrs.  The  evidence  tor  the  state 
was  to  the  effect:  On  Sunday,  December 
18, 1892,  one  Reagan  and  others,  deputised 
therefor,  went  with  the  sheriff  to  a  skirt 
of  woods  in  Fulton  county  to  look  for 
a  party  of  supposed  gamblers.  Beaxan 
went  ahead,  and  in  this  skirt  ot  woods 
came  across  a  party  of  18  or  20  negroes,  a 
number  of  whom  were  throwing  dice,  and 
all  betting  on  tbe  result  of  the  throws. 
Beagan  watched  the  game  tor  an  hoar  or 
more,  and  during  this  time  was  standlno; 
among  and  over  the  players.  Defendants 
were  all  with  the  party  of  players,  and 
were  all  betting  on  tbe  game,  though  Rea- 
gan saw  none  of  defendants  shout  or 
throw  the  dice,  except  possibly  one  Fa- 
vors, and  could  not  swear  positively  to 
having  seen  Favors  throw  the  dice.  All  of 
the  defendants,  however,  were  betting  un 
the  throws.  They  would  put  down  mon- 
ey, and  take  up  mnney,  on  the  game. 
Reagan  saw  defendants  do  this  «everal 
times.  They  did  not  put  the  money  they 
bet  in  a  single  pile,  but  there  were  several 
plies  of  money,  and  several  bettiug,  put- 
ting np  money  in  the  diOerent  pIleH,  and 
then,  as  the  dice  were  thrown,  they  would 
say,  "I  bet  he  [meaning  the  thrower  of 
the  dice]  will  pass,**  or**I  bet  be  [meaning 
tbe  thrower  of  tbe  dice]  ivill  not  pass;" 
and,  at4  tbey  saw  the  result  of  the  throw 
by  the  face  of  the  dice,  the  winning  party 
would  pick  up  tbe  money.  Tbe  whole 
party  of  playersand  betters  were  kneeling 
down  and  standing  around  a  large  circle 
Into  which  tbedlce  were  thrown.  The  dice 
were  thrown  by  parties  around  the  circle. 
First  one  would  throw,  and  then  tbe  dice 
were  passed  on  to  another,  and  then  to  an< 
othpr,  and  ao  on  around  tbe  circle.  Only 
twoorthree,boweTer,8eeaied  to  be  throw- 
ing. Reagan  saw  Parmerput  down  money 
in  one  uf  the  plies  several  times,  and  bet  as 
much  as  a  nickel  at  a  time,  though  he  did 
not  throw  the  dice  at  all.  After  Reagan 
had  watched  the  game,  as  above  men- 
tioned, a  portion  of  the  sherin's  posse 
came  walking  np,  at  a  distance  ot  aboat 
MTenty-tlTe  yards  away,  and  the  game- 
sters saw  tbem,  and  Jumped  op,  and  ran 
off,  defendants  being  ot  the  number,  and 
at  a  distance  of  from  100  to  160  yards  from 
where  the  game  was  going  on  detendunta 
wem  stopped  and  captured.  No  evidence 
was  introduced  by  tbe  d^endants.  Tbey 


all  made  stHteroents  denying  any  gaming 
on  their  part,  and  Brown  denied  that 
he  was  present  at  all. 

F.  R.  WAlker,  for  plaintiff  In  error.  L. 
W.  Ttomaa»  tor  the  State. 

p£B  CcBiAU.  Judgment  affirmed. 


(90  Ga.  m) 
WOBLHT  v.  DANIEL  et  sL 
(Supreme  Court  of  Georsia.   Jaa.  4>,  1898.) 

CONSTHCOTION  OF  IWSTRDMSNT  —  DeBD  OB  WXU^ 

The  Instrument  offered  In  erldence  was 
a  deed,  and  not  a  testamentary  paper. 
(Syllabus  by  the  Gourt.) 

Error  from  superior  court,  Elbert  coan- 
ty;  H.  McWhortbb,  Judge. 

Joseph  N.  Worley,admlulstrator,  adTsr- 
tlaed  tor  sale  certain  property  of  hie  Intea- 
tate  which  was  claimed  by  H.  G.  I>anlel, 
administrator,  and  others.  On  a  trial  In 
the  superior  court  there  was  a  verdict  tor 
clalman  ts,  and,  plaintiff's  motion  for  a  new 
trial  being  orerrnled,  he  brings  error. 
Affirmed. 

J.  N.  Worley,  McCurryA  ProStt,  and  P. 
W.  D&via,  tor  plaintiff  In  error.  B,  J. 
Brewer  and  J,  P.  SbaoDon,  tor  defendants 
in  error. 

Simmons,  J.  Tbe  instmment  offered  In 
evidence  recites  that  the  husband  of  the 
maker  died  Intestate,  leaving  her  bis  sole 
belrat  law;  that  be  Intended  to  divide  his 
estate  at  his  death,  so  as  to  give  bait  of 
the  persunalty  to  her  and  the  other  balf  to 
bis  brother  and  nephew,  Oba  Brown  and 
William  S.  Brown;  and  that  she  wa«  to 
have  all  tbe  land  during  her  life  or  widow- 
hood, except  100  acres  on  the  east  side 
ot  the  river,  and  that  tbe  tract  on  the 
west  side  was  to  be  given  to  Rebecca  Mc- 
Oee  and  her  children ;  that  tbla  Intention 
was  expressed  In  a  paper  wblch  her  hns- 
band  wrote,  but  tailed  tn  execute  as  fata 
will.  After  stating  that  she  reserves  to 
herself  certain  personalty'  and  a  life  es- 
tate In  all  the  land,  except  100  acres,  "to 
be  run  ofT  to  Kdy  and  her  children."  and 
that,  tn  carry  out  her  husband's  wishes, 
she  gives  now  to  suld  Oba  Brown  and 
William  S.  Bruwn  the  remainder  ot  tbe 
personalty  said  deceased  died  seised  of, 
and  to  said  Edy  100  acres  ot  land,  the  in- 
strument concludes  as  follows:  "And  to 
further  carry  out  my  deceased  husband's 
wishes,  I  do  at  and  after  my  death  give 
to  the  said  Oba  Brown  and  Wm.  S. 
Brown,  their  heirs  and  assigns,  jointly,  all 
tbe  remainder  (after  the  one  hundred 
acres  to  Edy)  of  the  land  that  my  said 
deceased  husband  died  seised  of;  that  i", 
I  now  give  the  last  above-deecribed  lauds 
to  said  Oba  and  Wm.  S.,  only  reserving 
my  life  estate  in  the  same."  Tbe  paper 
was  signed  and  attested  as  a  deed,  the  at 
testation  being  by  two  witnesses.  It  ap- 
pears to  have  been  executed  October  16, 
1869,  and  recorded  April  7, 1870.  Tbls  tn- 
Btrument  was  offered  to  show  title  in  Oba 
and  William  S.  Brown  to  the  land  wtalcb 
It  stated  was  given  to  them.  Tbe  sole 
question  in  the  case  Is  whether  It  was  a 
deed  or  merely  a  testamentary  paper.  To 
determine  this  we  must  look  to  tbe  time 
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It  was  to  take  effect.  IT  It  vested  title  Im- 
mediately, it  was  adeed;  If  nolDterestwas 
to  pass  until  tbe  death  of  ihe  donor,  It 
waa  not  a  deed,  hot  waH  teetamentary  In 
Ua  character.  Taklog  the  whole  of  the 
inatrument  together.  It  la  clear  that  It 
Tested  title  In  these  parties  Immediately, 
thonisb  enjoyment  of  tbe  property  was 
postponed  ODtU  tbe  maker's  death.  If 
there  IB  any  arabtcnlty  In  the  Instrament 
as  to  the  time  It  was  to  take  effect,  it  re- 
BQlts  merely  from  that  part  wblch  states 
that  tbe  maker  glTes  tbe  land  **at  and 
after  her  death;"  bnt  In  the  sameclaose 
this  lanxuafte  Is  expressly  qnallQed,  and 
Its  meaning  put  beyond  qnesdon.  It  Is 
explained  as  meaning  that  she  gives  It  to 
tbem  "now,"  and  reserves  "only  "her  "life 
estate  in  ttaeaame."  The  language  last 
qnoted  Is  not  repugnant  to  that  wblcb 
precedes  It, bnt  la  simply  explanatory, and 
tbe  whole  constitutes  but  one  daoae. 
Tbe  rule  as  to  repugnant  clausea  la  there- 
fore Inapplicable.  Tbia  langua^.  more* 
o?er.  Is  i^onsiatent  with  the  preamble  ol 
tbe  instrnment,  in  wblch  Is  recited  the 
Intention  of  tbe  maker's  bnsband  as  to 
the  dispoaltloQ  of  tbe  property  at  bis  owe 
deatb,  and  her  purpose  tu  carry  that  In- 
tention Into  effect.  Tbe  retention  of  tbe 
land  by  tbe  donor  for  life  ' did  not  render 
the  paper  testamentary ;  on  the  contrary, 
the  reservation  of  a  lUe  estate,  and  that 
estate  "only,"  Indicates  an  intention  to 
pass  tbe  rematuder  intCTeet  Immediately. 
Why  sboold  she  reserve  a  life  estate,  and 
why  should  she  state  that  she  reserved 
tbat  "only,*  1!  the  paper  was  to  have  no 
effect  and  convey  nothing  at  all  until  her 
death?  See  Dlsmukes  v.  Parrott,  66  Ga. 
513.  Besides,  tbe  Intention  to  convey  a 
present  Interest,  and  tbe  carrying  Into 
effect  of  tbat  Intention,  Is  evidenced  in 
some  degree  by  delivery;  and,  as  this  pa- 
per comes  from  the  donees,  and  states 
that  It  was  delivered  In  the  presence  of  tbe 
attesting  witnesses,  and  appears  to  have 
been  dnly  recorded,  we  must  asanme,  In 
the,  absence  of  any  evidence  to  the  con- 
trary, tbat  it  was  in  fact  delivered.  For 
these  reaa<nta  we  bold  tbat  tbeconrt  below 
did  not  err  in  admitting  tbe  Instrument  In 
evidence  as  a  deed.  See,  also,  Daniel  v. 
Veal.  32  Ga.  589;  Bass  v.  Baas,  52  Oa.  681 ; 
Williams  V.  Tolbert,  66  Ga.  127;  Toung- 
blood  V.  Yuung blood. 74  Ga.  614;  W'bitf  v. 
Hopklna,SO  Ga.  164,  4  S.  E.  Rep.  863:  Seals 
V.  Pierce.  83  Ga.  787,  10  S.  fi.  Bep.  689. 
Judgment  affirmed. 


(90  Oa.  E71) 

6E0BGIA  BAILROAD  ft  BANKING  CO.  v. 
MILLER. 

(Supreme  Court  of  Georgia.  Not.  14,  1892.) 

Isnitr  TO  RjklLSOAD  ElIFLOTB  —  IfBOUOaNOB  OV 
FSLLOT  BbBVAXT  —  OOKSTrriTTIOXAL  L4W  — 
FUADIHQ. 

L  Under  the  'statutes  of  this  state  a  raQ- 
roed  oompaDy  la  liable  for  injuries  to  the  persou 
of  an  employe  by  the  uegli^eDce  or  mistXHiduct 
of  other  employes  of  tbe  company,  without  neg- 
ligence on  his  part,  whether  such  iajuries  are 
cunnected  with  the  running  of  trains  or  not. 
Thompson  v.  Railroad,  etc.,  Co.,  64  Oa.  609; 


Baihroad  Co.  v.  Ivey,  73Ga.  4t^:  Railroad,  etc., 
Co.  V.  Brown,  12  S.  E.  Rep.  812,  86  Oa.  320. 
niat  a  rule  of  liability  not  apiMied  to  ottmr 
dassee  of  employ ws.ia  thus  imposed  uptm  raU- 
road  conipaiues  does  not  render  these  stat- 
utes obnoxious  to  the  fourteenth  amendment  te 
the  constitution  of  tbe  United  States,  as  de- 
nying io  such  companies  iho  equal  protectloj 
of  the  laws. 

2.  Tbh  dedaratl(Hi  alleging  tbat  the  plahi- 
tUTs  hand  was  cmshed  and  injured  by  ^ 

ag  ot  an  eccentric  upon  it,  proof  that  the  ec- 
centric in  falling  knocked  his  band  upward.^  and 
ranshed  It  against  other  machinerr,  was  not  m 
far  inconsistent  with  the  declaraUon  as  to  oc»n- 
stitute  a  substantial  variance  between  the  al- 
l^ta  and  probata,  hut  it  would  have  been  bet 
ter  to  amend  the  dedaration  so  as  to  make  It 
conform  accurately      the  evidence. 

3.  The  allegations  of  the  declaration  being 
ambiguous  and  uncertain  as  to  wliether  the  neg- 
ligence intended  to  be  complained  of  was  on& 
the  failure  to  warn  the  plain tiS  genially  tliat 

Slug  under  the  engine  and  aiding  In  removing 
e  eccentric  was  dangerous,  or  the  further  fail- 
ure to  warn  him  specially  of  the  result  of  un- 
fasteniug  the  eccentric,  and  the  conae<iueucea 
ttiereof,  when  the  fireman  was  about  to  remove 
tiie  bolt,  and  it  being  very  doubtful  whether  it 
was  negligent  at  all  to  fail  to  give  plaintiff  tbe 
gwteral  warning  indicated,  and  the  evidence  of 
negligpuce  upon  tbe  theory  that  the  special 
warning  was  not  given  bdng  vague  and  uncer- 
tain, and  it  being  apporeot  that  It  can  he 
cleared  up  and  made  more  iiatisfactMy  so  as  to 
show  the  cause  to  which  the  injury  was  really 
attributable^  tbe  ends  of  justice  require  a  new 
trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bockdale 
county ;  R.  H.  Ci^are,  Jod;;e. 

Action  by  James  B.  Miller  esralnst  tbe 
OeorKlu  Railroad  ft  Banking  Company  to 
recover  for  perBoaal  injuries  caused  by  de- 
fendant's negligence.  Judirment  for  plain- 
tiff. A  motion  for  a  new  trial  was  over- 
ruled, and  defendant  brings  wror.  Re- 
versed. 

The  tollowlnv  Is  tbe  official  report: 
Miller  sued  the  railroad  company  for 
damafiresforpersonal  Injuries,  He  alleged, 
in  brief:  He  was  a  train  band  ol  defend- 
ant, runntnK  on  a  freight  train,  It  being 
hiB  duty  to  couple  and  uncouple  cars,  and 
do  any  and  all  other  acts  cunnected  with 
the  train  and  the  running  and  operating 
thereof  which  be  was  ordered  to  do  by  bis 
coemploye  and  superior  officer,  tbe  con- 
ductor, who  bad  charge  ot  tbe  train. 
Near  mIdnlKbt,  at  the  Conyers  depot  of 
defendant,  the  engine  attached  tuthe  train 
bruke  duwn  and  gave  uut  on  one  side, 
when  the  conductor  ordered  him  to  go  to 
the  engine,  report  to  the  engineer,  and  as- 
sist In  getting  tbe  engine  In  running  or- 
der. In  obedience  to  this  order  he  report- 
ed to  the  engineer,  who  was  also  an  em- 
ploye of  the  company,  and  the  next  officer 
under  the  conductor  In  charge  of  tbe  train, 
and  the  engineer  ordered  bim  to  go  with 
tbe  fireman,  another  employe  of  defendant, 
nnder  tbe  engine,  and  remove  the  eccen- 
tric on  the  disabled  side  of  the  engine,  so 
as  to  throw  tbe  steam  or  driving  poweron 
tbe  other  or  uninjured  side  of  the  locomo- 
tive. In  company  of  tbe  fireman  he  went 
nnder  the  enRine,  and,  being  wholly  onac- 
quainte^l  with  Its  mecbunlxm,  and  unable 
^to  rendT  any  assistance  except  as  he  w  ur 
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db-ected.  was  told  by  the  fireman  to  hold 
tbe  eccentric,  wlille  tbe  fireman  did  tbe 
work  necessary  to  diHeogage  and  remove 
ft  from  tbe  engine.  While  l;e  was  tbns 
boldlnK  tbe  eccentrlr,  wben  tbe  last  bolt, 
as  he  was  afterwards  informed,  was  re- 
moved, the  eccentric,  being  ol  great 
welgbt,  fell  upon  bis  right  band,  crushing 
and  malmlnK  It,  etc.  He  knew  nothing 
of  the  dangerons  position  In  which  be  was 
placed,  and  nothing  ol  what  would  be  tbe 
reanlt  of  anfastenlng  the  eccentric,  and  re- 
ceived no  warulng  from  either  tbe  con- 
ductor, engineer,  or  fireman.  He  bad  no 
notice  that  the  flremun  was  about  to  re- 
move the  bolt,  or  what  would  be  the  eon- 
Mqnenew  thereof.  Hewasin  8  dangenras 
position,  unknown  to  him,  but  known  to 
bis  superior  officers  and  coemployca,  and 
no  caution  was  given  him.  He  was  hurt 
while  simply  obeying  orders  in  tbe  dis- 
charge of  his  duty  under  tbe  directions  of 
bis  superior,  and  without  any  fault  or 
ne^lgence  on  bis  part.  Tbe  conductor, 
engineer,  and  fireman  were  negligent  and 
at  fault  In  putting  him  in  snob  a  danger- 
ous position,  and  giving  talm  no  warning 
of  bis  danger,  and  bis  Injury  was  tbe  re- 
sult of  said  negligence.  He  obtained  a 
verdict  for  $2,000,  and, defendant's  motion 
Cor  new  trial  being  overruled,  it  excepts. 
TlieiDotlun  contained  the  ground  that  the 
■verdict  was  decidedly  end  strongly  against 
tbe  weight  of  evidence.  Also  that  the 
conrterndlnrefuslngto  charge:  "If  plain- 
tiff was  Injured  by  the  negligence  of  a  fel 
low  servant,  Chen  he  cannot  recover  un- 
less Rucb  negligence  of  a  fellow  servant 
was  in  tbe  running  of  trains  or  other  ma- 
chinery of  the  defendant. "  Tbe  error  c<im- 
plalned  of  was:  Tbe  law  of  Geo^a,  as 
to  aU  employers  or  masters,  except  rail- 
road companies,  la  that  the  employer  or 
master  Is  not  liable  to  an  employe  or  serv- 
ant for  injuries  caused  by  the  negligence 
of  a  fellow  servant;  and  the  defendant 
was  entitled  to  this  charge,  which  put  it 
on  the  same  footing  with  other  employers 
or  masters,  ttnd  to  refuse  tbe  charge  was 
to  deny  to  it  /the  equal  protection  of  tbe 
lawsk  Also  that  tbe  verdict  was  contrary 
to  that  part  of  tbe«barge  which  Instruct- 
ed the  jury,  in  effect,  that  delendant's 
agents  must  ben^llgent  before  plaintiff 
could  recover.  Also  that  the  verdict  was 
contrary  to  the  following  part  of  the 
charge:  "The  plalntlftmnst  prove  bis  ease 
as  be  Alleges  it:  that  Is,  he  muAt  prove  it 
sntwtanUally.  Tou  have  beard  the  dec- 
laration, the  argument  of  counsel,  and  tbe 
evidence,  and  you  must  believe  that  the 
allegations  in  tbe  decluratloH  are  estab- 
lished by  evidence,  in  which  case  you 
would  be  authorised  to  find  fur  the  plnln- 
tiH.  but  if,  on  the  other  band.yoa  should 
bfdleve  that  neither  of  these  allegatiuns 
are  substantiated  by  tbe  evidence,  then  It 
would  be  your  duty  to  find  for  the  defend- 
ant." Defendant  alleges  that  plaintiff 
failed  entirely  to  make  out  his  cose  as-al- 
leged, but.  on  the  contrary,  proved  B  sab> 
Btantlally  dltfermt  case. 

Jus.  B.  CnwmlDg,  Bryan  Cumming,  and 
A.  C.  McC&lla,  tor  plaintiff  In  error.  Q,  W. 
GJeatoB  and  FoaterSt  0iit/er,tor  defendant 
in  error. 


Simmons,  J.  Tbe  plaintiff  In  tbe  court 
below  obtained  a  verdict  for  92.000  against 
tbe  railroad  company  on  account  of  an  In- 
Jury  to  bis  band,  alleged  to  have  been  sbs- 
talned  white  in  tbe  discharge  nf  his  duty 
as  an  employe  of  tbe  defendant,  witbout 
faalt  ornegligence  on  tils  part,  and  by  rea- 
son of  tbe  fault  and  oeKllgence  of  other 
employes  of  the  defendant  in  putting  blm 
In  a  dangerous  position,  and  giving  blm 
no  warning  of  the  danger.  A  new  trial 
was  refused,  and  tbe  defendant  excepted. 

1.  It  was  complained  that  tbe  court 
erred  in  declining  to  charge,  as  requested, 
that,  "U  tbe  plalotlll  was  injured  by  tbe 
negligence  ol  a  lelloweervaat,  then  be  can* 
not  recover  unless  soeh  negligence  of  a  fal- 
low servant  was  In  tbe  rnnuing  of  trains 
or  other  machinery  of  the  defendant.*  We 
have  repeatedly  held  that  under  tbe  stat- 
utes of  this  state  a  railroad  company  Is 
liable  for  injuries  to  the  person  (rf  an  em- 
ploye by  tbe  neH^igence  or  miseondoct  of 
other  employes  of  tbe  «>mpany,  without 
negligence  on  bis  part,  whether  sucb  Inju- 
ries are  connected  with  tbe  running  of 
trains  ornot.  Thompson  v.  Railroad,e1e., 
Co.,6iaa.S09;  Railroad  Go.  v.  Ivey.TSGo. 
4W :  Railroad, etc., Co.  v. Bro wn,8eGa.Sa>, 
12  S.  £.  Rep.  812.  it  was  contended,  how- 
ever, that  statutes  wbicb  vary,  as  against 
railroad  companies,  the  general  rule  which 
exempts  tbe  master  from  liability  to  a 
servant  tor  Injuries  caused  by  tbe  fault  or 
negligence  of  a  fellow  servant,  are  obnox- 
ious to  the  fourteenth  amendment  to  tbe 
constitution  of  tbe  United  States^  as  deny- 
ing to  such  companies  the  equal  protec- 
tion of  the  laws.  This  contention  Is  an- 
swered by  the  decision  ol  the  supreme 
court  of  tbeOnlted  States  in  tbe  ease  of 
Railway  Co.  v.  Hackey,  127  U.  8.  SOS.  8 
Sup.  Gt.  Rep.  1161,  In  wblcb  the  qneetlou 
here  made  was  ruled  upon.  Bee,  also. 
Same  Case,  0  Pac.  Rep.  291,  8S  Kan.  29K: 
Bucklew  V.  Railroad  Co.,  21  N.  W.  Rep.  100. 
64  Iowa,  603:  Herrlck  v.  Railroad  Co..  16 
N.  W.  Rep.  413,  81  Minu.  11;  Ditberncr  v. 
Railroad  Co.,  2  N.  W.  Rep.  68, 47  Wis.  1S8: 
7  Amer.  Ik  £ng.  Enc.  Law,  tit.  "FeDow 
Servants,"  8611. 

2.  The  declaration  alleged  that  tbe  ec- 
centric "fell  upon'  the  plaintiff's  hand, 
crushing  and  maiming  It.  He  testified 
that  his  band  was  crushed  and  maimed 
by  being  knocked  upwaris  and  against 
other  machinery  by  tbe  eccentric  wben  It 
fell.  It  was  contended  that  In  this  respect 
there  was  a  fatal  variance  between  tbe  al- 
legations and  the  proof,  this  testimony 
showing  that  the  eccentric  did  not  "fall 
upon "  the  plaintiff's  hand.  WbUe  we 
tblnk  It  would  have  been  better  to  amend 
tbe  declaration  so  as  to  make  It  conform 
more  closely  to  tbe  evidence,  this  was  not 
such  a  material  variance  as  to  require 
that  tbe  verdict  be  set  aside.  Tbe  declara- 
tion put  the  defendant  on  notice  that  tbe 
injury  was  canned  by  a  certain  instru- 
ment, and  by  its  talUng  'and  striking  tlie 
plaintiff's  band,  and  when  It  was  abows 
by  tbe  evidence  that  by  this  Instrument 
and  In  this  manner  tbe  Injury  was  caused, 
proof  that  tbe  intrument  crnsbed  and 
maimed  his  hand  by  striking  it  upward 
Instead  of  downwards,  and  against  some- 
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thing  abore  loBttfad  of  nnderlt,  did  not 
In  any  ewentlal  respect  vary  tbe  case  as 
pr«Hented  by  the  declaration.  Besides, 
there  nas  nu  objection  to  this  testimony 
when  offered.  Bee  Balman  t.  Moses.  S& 
Oa.  708.  See,  also.  Railroad  Co.  v.  Hnb- 
bard,  88  Ga.  627.  (4.)  128.  £.  Rep.  1020,  and 
cases  cited. 

S.  Tbe  material  parts  of  tbe  declaration 
are  set  out  In  the  report  prefixed  to  this 
opinion.  It  will  be  seen  that  the  ground 
upon  which  the  plaintiff  seeks  to  charge 
the  defendant  with  liability  is  tbe  alleged 
fault  and  n^Uftenceof  tbe  cunductor,  en- 
gineer, and  fireman  In  putting  him  in  a 
dangerous  position,  and  giving  talm  no 
warning  of  tbe  danger.  It  la  not  clear, 
however,  whether  the  failure  to  warn, 
here  complained  of,  was  merely  tbe  failure 
to  warn  blm  In  a  general  way  that  it  was 
dangerous togo  under  the  englneand  hold 
tbe  eccent^c  while  the  fireman  did  tbe 
work  -necessarj  to  disengage  and  remove 
it,  or,  lb  addition  to  this,  tbe  failure  to 
warn  falm  specially  that  the  fireman  was 
abont  to  remove  the  bolt,  and  of  tbe  con- 
seqaences  which  might  result  from  its  re- 
moval.  Under  tbe  evidence,  tbe  right  to 
recover  upon  either  theory  is  very  doubt- 
ful. The  testimony  bearing  upon  this 
part  of  the  case  was  substantially  aa  fol- 
lowa:  While  the  i^atntlff  was  at  work  as 
a  train  hand  on  tbe  defimdanfa  train, 
tbe  slipping  of  tbe  eccentric— wblcb  was 
a  part  ol  the  mechanism  nnder  the  engine 
—caused  the  engine  to  stop,  and  It  became 
necessary  that  this  should  bo  remedied 
before  the  train  coald  proceed.  The  plain- 
tiff went  to  the  engine  with  the  eoodoct. 
or,  who  left  him  there  to  help  tbe  engi- 
neer and  tbe  fireman.  The  condnctor  was 
bis  superior  oflSeer,  whose  directions  It 
was  his  duty  to  obey ;  and  be  was  also 
under  the  engineer,  whose  authority 
ranked  next  to  that  of  the  cunductor. 
The  engineer  asked  him  to  **  go  under  tbe 
engine,  and  help  the  fireman  to  takedown 
the  eccentric.."  He  was  not  a  mechanic, 
and  be  knew  nothing  about  tbe  eccen- 
tric, except  wliat  be  was  told.  He  was  25 
years  of  age,  and  bad  been  working  for 
some  months  In  thv  capa.clty  iu  which  he 
was  then  employed.  He  asked  no  ques- 
tions, but  at  once  went  under  tbe  engine, 
as  directed,  and  took  hold  ot  the  "blade" 
of  tbe  eccentric  at  tbe  end  which  had  been 
disengaged  from  the  engine,  while  tbe  fire- 
man proceeded  to  disengage  tbe  other 
end,  by  knocking  out  the  bolts.  The  ec- 
cmtrle  was  described  an  "  an  oblong 
around  the  driving  wheel,"  held  In  plane 
by  an  Iron  "strap,"  which  was  quite 
heavy,  aud  which  fitted  around  it,  and 
from  which  extended  a  steel  **  blade, "  three 
or  four  feet  long.  There  were  two  ot 
these  eccentric  blades,  extending  from 
their  attachments  at  the  axle  towards 
tbe  front  of  the  engine,  the  one  abovn  tbe 
other,  at  different  angles,  widening  apart 
until  the  ends  were  abont  fifteen  incbestrom 
each  other,  thus  giving  them  the  relative 
position  of  the  blades  of  a  partly  opened 
pair  of  shears.  Each  blade  tapmofrom 
where  It  was  attached  to  the  eccentric 
strap,  at  which  point  it  was  about  three 
Inches  in  width,  until  theeud  was  reached, 
where  Its  width  was  abont  one  Inch;  and 


It  was  there  fastened  by  a  bolt  to  what 
was  termed  the  "link."  According  to  the 
plaintiff's  testimony,  be  took  hold  of  this 
end  of  tbe  lower  blade  after  the  fireman 
had  knocked  out  tbe  bolt  which  held  it 
to  tbe  link,  his  right  hand  on  top  of  It, 
and  bis  left  underneath  It,  while  uie  lire-  . 
man  was  knocking  ont  the  J>oltB  at  tbe 
axle;  and  when  the  fireman  knocked  out 
one  of  the  bolts  at  the  axle,  that  end, 
which  was  heavy,  fell,  causing  tbe  plain- 
tiff's end,  which  was  very  light,  to  go  up. 
wards,  and  strike  his  right  hand  against 
tbe  machinery  above  It.  He  further  tee* 
tified  that  nothing  was  said  to  blm  aa  to 
the  taking  out  ol  tbe  bolt  at  the  axle, 
bat  that  ne  knew  tbe  fireman  was  tak- 
ing out  the  bolts,  because  he  saw  blm. 
It  was  aU  under  bis  eyes,  and  there  was  a 
light  under  the  engine  while  the  work 
was  being  done.  Tbe  plaintiff's  version 
of  tbe  occurrence  differs  from  that  of  the 
other  witnesses.  Tbe  engineer  and  the 
fireman  testified  that  be  was  holding  tbe 
upper  blade,  and  not  tbe  lowerone;  and 
that  instead  of  the  fireman  allowing  his 
end  to  fall,  the  plaintiff  let  bis  own  end 
fall;  and  that  Instead  of  striking  his  hand 
upwards,  the  blade  fell  upon  it.  Upon 
the  question  of  warning,  there  Is  positive 
testimony  ot  the  engineer  and  the  fire, 
man,  uncontradicted  by  any  positive  de- 
nial on  the  part  ol  the  plalntifl.  The  en- 
gineer said:  "I  cautioned  both  of  them 
to  be  careful;  that  it  they  let  It  fall,  es-  . 
pedally  tbe  sharp  end  that  the  plaintiff 
had,— that  if  be  let  it  fall,— It  would  cut 
his  hand  off,  or  his  fingers,  whichever  It 
would  strike.  That  was  not  more  than 
two  or  three  minutes  before  tbe  accident  ' 
happened.  I  told  [the  plaintiff]  when  he 
was  nnder  tbe  engine  to  becarefnl,  and 
bold  bis  end  np;  that  If  he  did  not  It 
would  fall,  and  mash  bis  band  In  some 
way."  The  fl'reman  testified:  ** I  cau- 
tioned blm  to  hold  his  end  np,  or  It  would 
be  sure  to  cut  his  bands  on  the  links.  Tbe 
links  aresbavp,  but  tbe  eccentric  la  not. 
He  said  he  was  ready ^  So  I  took  the  bolt 
out,  Buppofling  that  it  wonid  be  all  right, 
and  that  he  would  bold  bis  end,  but  he 
dropped  It,  and  tbe  consequence  was  that 
It  knocked  the  hack  of  bis  hand  against 
th«  link  and  cut  It."  Each .  swore  posi- 
tive on  this  point.  Tbe  plaintiff,  on  tbe 
other  hand,  when  called  in  rabnttat,  mere 
]y  aald  that  if  tbe  engineer  or  the  fireman 
said  anything  to  him  by  way  ot  caution, 
be  did  not  remember  it,  or  did  not  hear 
it;  nor  was  be  altogether  positive  tbat 
be  was  holding  tbe  lower  blade,  as  be  had 
stated  In  hla  examination  in  chief.  The 
warning  here  testified  to,  whether  suth- 
ciently  specific  or  not  as  to  the  consequen- 
ces of  taitlng  out  tbe  bolt,  amounted  at 
least  to  a  general  warning  that  the  work 
was  attended  with  danger;  and  It  was 
specific  enough  It  the  Injury  wan  caused  in 
the  manner  stated  by  these  witnesses,— 
tbat  is,  by  the  falling  of  the  blade  upon 
the  plaintiff's  hand,  instead  ol  by  its  suik- 
Ing  bis  hand  upwards. 

Assuming,  however,  that  no  warning 
was  given,  It  is  very  doubtful  whether  It 
was  negligence  at  all  to  omit  a  general 
warning  that  tbe  work  was  dangerous. 
Before  an  employer  can  be  held  liable  for 
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a  laQnrr  to  warn,  there  mast  b«  Bom»> 
thing  to  BOKgeat  to  blm  that  a  warning 

IB  ncceBsary.  If  the  yoatb  or  known  Inex- 
perience at  the  employe  Is  3acta  BB  to  put 
the  master  opnn  notice  that  the  employe 
may  not  realise  the  risk  he  is  called  upon 
to  encounter,  the  master  must,  of  courae, 
see  to  It  that  be  Is  properly  warned;  but 
wo  do  not  noderstand  It  to  be  tbe  law 
that  In  the  case  of  an  adult  employe, 
aboct  to  undertake  work  which  he  la  sub- 
ject In  tbe  line  of  hts  duty  to  be  called  on 
to  do,  tbe  master  must  ansnnie  that  he 
is  Isnorant  of  ordinary  danpcers  that  may 
attend  the  work.  The  plaintiff  was  an 
adolt,  and  had  been  wurklnv  three  or  four 
months  ae  a  train  hand  for  the  defendant, 
and  the  work  he  was  directed  to  do  on 
this  occasion,  thooKh  perbapti  unusual  for 
htm,  appears  nevertheless  to  have  been  In 
the  line  of  his  duty;  and,  If  we  leave  out 
thu  testimony  of  the  defendant's  witnesses 
as  to  their  having  wanied  blm  of  tbe  dan- 
ger, and  accept  hiB  own  testimony  as  true. 
It  does  not  appear  that  his  superiors  had 
any  reason  to  suppose  that  be  did  not 
know  It  might  be  dangerous  to  engage  in 
this  work.  He  said  nothing  to  Indicate 
that  he  wasnuRcqualnted  with  such  work, 
or  with  the  danxerB  that  migbtattend  It. 
The  whiile  sltaatlon  was  visible  to  him. 
Tbe  part  which  was  being  removed,  as 
well  as  the  part  he  held,  was  under  his 
eye.  Hecoald  see  the  fireman  taking  out 
the  bolta,  and  saw  each  bolt  as  U  was  re- 
moved, and  he  knew  that  tbe  pnrpoae  In 
taking  tbem  oat  was  to  disengage  and 
re&iove  the  part  at  which  the  fireman  was 
working.  Ule  own  end  of  the  blade  was 
In  close  proxfmlty  to  other  machinery, 
and  It  would  seem  be  ought  to  have 
■known  that  the  diseneaglng  or  removal 
of  the  eccentrle  or  eccentric  "strap."  to 
which  tbe  blade  wan  attached,  would 
canBe  his  end  tu  move,  and  his  hand,  per- 
haps, to  come  In  contact  wltb  otbrr  parts 
of  the  machinery.  Under  this  state  of 
facts,  can  It  be  said  that  It  was  necefisary, 
or  [hat  the  defendant  had  I'eason  to  sup- 
pose It  was  necessary,  tolntorm  the  plaln- 
titr  that  the  work  in  which  he  engaged,  or 
the  position  In  which  be  was  placed  was 
dangeronsT  If  no  Huch  warning  was  nec- 
essary, the  charge  of  ncKllgence  fails,  In 
BO  far  as  It  is  rested  on  tbe  allegation  that 
tbe  plaintiff  was  directed  to  do  dangerouH 
work,  or  was  placed  In  a  dangerous  posi- 
tion witboul  warning.  If  he  saw  that  tbe 
.bolt  was  being  removed,  It  Is  clear  that 
the  charge  of  negligence  fails  In  bo  far  as 
It  rests  on  the  allegation  that  the  plain- 
tiff "had  no  notice  that  the  fireman  was 
about  to  remove  the  bolt."  Did  tbe  neg- 
ligence consist  In  a  failure  by  tbe  fireman 
to  give  notice  of  the  precise  moment 
wben  biB  end  of  the  eccentric  was  ready 
tofall?  Should  he  baveBald,**IiOok  out!" 
or  Bomethlng  to  that  effect,  and  was  It 
his  omission  so  to  do  that  caused  the 
plaintiff  to  be  off  bis  guard,  and  to  be 
hurt?  If  this  was  the  negligence  relied 
upon  for  a  recovery,  then  tbe  liability  of 
tbe  company  would  depend  upon  whether 
the  plaintiff  had  a  right  to  such  warning 
In  order  to  pnt  him  on  his  guard,  or 
whether  be  ought  to  have  pnt  and  kept 
hlmBelt  on  goard   without  any  Bpeefal 


warning.  laaamaeh  as  .what  waa  going 
on  was  open  to  his  own  obBorratlun.  Mb 
right  to  recover  upon  this  ground  Is  at 
least  very  doubtful.  Does  be  rely  upon 
tbe  failure  to  warn  him  that  injury  might 
result  in  the  particular  manner  in  which 
be  testifies  It  dld.-^that  is,  by  ao  upward 
movement  of  the  end  he  held?  When  we 
come  to  Inquire  whether  tbe  defendant  waa 
negligent  In  this  respect,  we  are  met  at 
the  outset  with  much  conflict  and  nneer* 
talnty  In  the  evidence  as  to  whether  tho 
Injury  did  result  In  that  manner.  On  this 
point  the  plaintiff  himself  Is  Ineonsistant. 
According  to  bis  declaration,  the  eccentric 
fell  upon  bis  band.  In  one  part  of  hla  tes- 
timony he  aayB  the  part  he  held  "fell  on  * 
his  hand.    The  other  wltnesaes  awaar 

fiosltlrely  that  It  fell  npon  his  hand,  fall- 
ng  downwards  instead  of  flying  up  warda» 
and  striking  bl9  band  against  the  ma- 
chinery above.  If  the  Injory  was  caused 
by  Its  falling  down,  we  do. not  aee  that  he 
has  any  right  to  complain.  F^om  hla 
knowledge  tbat  be  was  put  there  to  hold 
It  up  and  keep  It  from  railing,  as  well  am 
from  bis  knowledge  of  tbe  Immediate  anr- 
ronndlngs  and  the  work  tbat  was  going 
on,  It  seems  that  be  ou(;ht  to  have  fore- 
seen without  warning  that  sach  a  result 
ae  this  was  liable  to  happen.  But 
whether  theinjury  was  caused  In  this  way 
or  the  other,  we  think  It  very  doubtful, 
taking  the  whole  of  tbe  evidence  together, 
that  the  failure  to  warn  In  any  reapect, 
if.  Indeed,  there  was  such  a  failnre  at  all, 
was  such  fault  or  n^llg»ncA  as  would  au- 
thorize a  recovery  by  the  plaintiff.  To 
warrant  a  recovery  by  tlie  plaintiff.  It 
must  distinctly  appear  that  he  was  himself 
free  from  fault,  and  that  the  defendant 
was  at  fault  or  negligent  in  tbe  respect 
charged  in  the  declaration.  In-  view, 
therefore,  of  the  uncertainty  of  tbe  d«cla- 
ration  as  to  wbat  was  Intended  to  be 
charged  and  relied  on  as  negligence,  and 
of  the  unsatisfactory  condition  of  the  evi- 
deuce  as  a  basis  for  recovery  upon  any 
theory  of  negligence  Involved,  we  think 
tbe  ends  of  Justice  will  be  promoted  by 
Bending  (he  esse  back  lor  a  new  trial. 
Judgment  affirmed. 


(90  Ga.  S39) 

WESTERN  NAT.  BANK  OF  NI5W  YORK 
V.  MAVERICK  NAT.  BANK  OF  BOS- 
TON. 

<Supreme  Court  of  Georgia.    Aug.  1,  1882.) 

UORTOAOBS  —  ASSIQNUEST  OF  NOTES  —  FOBBCXXK 
BDRE— RtODTS  OF  AS9I0:fBBS  ISTKR  &B. 

Where  a  mortgage  upon  realty  la  gtveo 
for  Beciiiing  several  Dutiable  promtssory  notes, 
some  of  wtuch  aotes  are  negotiated  br  the  mort- 
gagee before  maturitr.  and  others  are  retained 
hr  him,  and  after  the  maturity  of  all  the  notes 
the  mortgagee,  in  his  own  name,  and  wftbont 
ever  iiavmg  made  any  assignment  of  the  mort- 
gage or  any  interest  therein,  foredoses  for  the 
whole  amount  of  the  notes  so  transferred  and 
retslnedj  and  afterwards  assigns  the  judgment 
of  foreclosure  to  one  of  his  creditors,  who,  be- 
sides extingiiishing  his  antecedent  debt  against 
tbe  mortgagee,  pays  the  latter  a  large. aum  in 
cash,  the  debt  and  the  cash  together  tieing  the 
oonaideration  of  the  assignment,  'iie  assignee,  If 
ha  takes  the  assignment  withoac  any  notice  <tt 
the  transfer  of  the  notes,  or  that  the  transferee 
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had  any  Interest  tn  tiie  mortgage  secarttj  or  In 
tile  judgment  of  foredosare,  acquires  the  title  to 
the  judgment  tmaffected  hj  the  secret  eqallr  of 
the  transferee,  and  the  latter  canuot  recover 
from  the  assignee  anr  part  of  the  proceeds  of 
■nch  judgment  after  the  judgment  has  been  paid 
off  br  the  mortgagor.  The  equities  protected 
section  3597  of  the  Code,  irrespectlre  of  no- 
tice, are  equities  between  the  parties  to  the 
judgment,  and  not  those  in  favor  of  strangers 
to  the  juogment,  as  to  whose  names  and  Interest 
the  record  ls_  silent. 
(Syllabus  hy  the  Court.) 

Error  from  superior  court,  Truup  eonn- 
ty;  S.  W.  Habbis.  Judge. 

Action  by  the  Maverick  National  Bank 
of  Boatan  againBt  the  Western  National 
Bank  of  New  York  to  recover  the  amount 
ol  notes  traadolently  aselffn^d  to  defend- 
ant.  Judgrment  fur  plaintiff.  Defendant's 
motion  fur  a  new. trial  was  oTeiTaled,and 
It  brloKti  error.  Beversed. 

E.  A.  S.  Freeman  and  N.  J.  Jb  T.A.Ham' 
mand,  for  plaintiff  In  error.  F.  Af.  Long- 
ley  &  Sod  and  P.  Brewa^r^  lor  defend- 
ant In  error. 

SiHUONS,  J.  The  Maverick  National 
Bank  of  Boston  recovered  against  Huguley 
A.  Co.  and  the  Western  National  Bank  of 
New  York  upon  the  following  state  of 
fantH:  Certain  promissory  notes  of  the 
Alabama  &  Georgia  ManofactariOK  Com- 
pany to  Huguley  &  Co.,  amounting  iu  the 
aggregate  to  f 16,000,  were  delivered  by 
the  latter  tn  the  plaintiff,  before  maturity, 
as  security  for  a  debt  of  $S,OOU,  and  Inter- 
est. To  secure  these  notes  and  others  not 
transferred  to  the  plaintiffs,  the  maker  ol 
the  notes  had  given  to  Hngnley  ft  Co.  a 
mortgage  on  certain  real  estate,  but  no 
assignment  of  this  mortgage  or  of  any  In- 
terest in  it  was  made  to  the  plaintiffs. 
After  all  the  notes  had  matured,  Huguley 
&  Co.,  In  their  own  name,  foreclosed  the 
mortgage  for  the  en  tire  Indebtedness  which 
It  bad  been  given  to  secure,  having  first 
gotten  back  Che  transferred  notus,  alter 
maturity,  from  the  transferse,  under  an 
agreement  witli  the  latter  to  hold  them 
"in  trust,  to  be  exhibited  in  court"  in  the 
foreclosure  proceeding,  and  to  return  them 
1mmedlat*>ly  thereafter.  Without  the 
knowledge  or  consent  of  the  transferee  of 
the  notes,  Hnguley  &.  Co.  assigned  the 

iadgraent  of  foreclosure  to  the  Western 
(atlonal  Bank  of  New  York,  the  cunsld- 
eradon  of  the  assignment  being  the  extln- 
gnlsfamcnt  by  the  assignee  ot  its  anteced- 
ent debt  against  them,  and  tbe  payment 
of  a  large  sum  In  cash.  Afterwards,  at  a 
receiver's  sale  of  all  the  property  uf  the 
mortgagor,  tbe  assignee  of  tbe  Judgment, 
together  with  other  persons,  who  were 
Joined  as  defendants  In  thiscase,  purchased 
the  property,  and  tbe  amount  of  the  Judg- 
ment was  credited  by  the  receiver  as  part 
payment  ot  the  purchase  money.  The 
plaintiff^  in  Its  petition,  claimed  that  It 
was  legally  and  equitably  entitled  to  fol- 
low Into  the  property  thus  purchased  tbe 
eollatnral  which  It  alleged  bad  been  fraud- 
ulently taken  from  it,  and  It  preyed  for  a 
money  decree  against  the  defendants  fur 
tbe  amount  of  tbe  Indebtedness  to  secure 
which  the  collateral  bad  been  given,  or.  It 
all  the  defendants  were  not  parties  to  the 
frand,  then  against  such  only  as  bad  par- 


ticipated in  It.  Hnguler  ft  Co.  filed  no  de- 
fense, but  the  Western  National  Bank  an- 
swered, and  In  its  answer  bet  up  that  the 
assignment  of  the  Judgment  bad  been 
taken  by  it  in  good  faith,  without  uotlce 
of  tbe  transfer  ot  tbe  notes  In  question  to 
tbe  plaintiff,  or  that  the  plaintiff  bad  any 
Interest  in  tbe  mortgage  seenrlty,  or  In 
tbe  Judgment  of  foreclosure.  On  the  trial 
there  was  evidence  tending  to  establish 
this  defense.  The  verdict  was  for  the  full 
amount  sued  for,  and  the  Western  Na- 
tional Bank  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  it  except- 
ed. The  grounds  ot  exception  mainly  re- 
lied upon  are  based  upon  tbe  failure  of  the 
court  below  to  charge  the  Jury  as  to  the 
dtfeuae  ot  good  faith  and  want  of  notice 
on  the  part  of  the  assignee  of  thejudgmenc. 
In  this  we  think  thecourt  erred.  We  think 
if  the  assignee  took  the  Judgment  in  good 
faith,  and  without  notice  of  tbe  plaintiff's 
equity,  tbe  title  was  taken  free  from  that 
equity. 

lit  was  contended  in  behalf  of  the  defend- 
ant In  error  that  tbe  doctrine  caveat  ewp- 
forapplles  to  tbe  purchaser  of  a  Judgment, 
not  only  as  to  the  equities  of  the  debtor, 
but  as  to  all  equities  which  at  tbe  time  of 
the  tranater  exist  against  the  judgmeut  in 
the  hands  of  the  assignor;  and  in  nupport 
of  this  view  the  following  authorities  are 
cited:  Davles  t.  Austen,  1  Ves.Jr.  247; 
Cockell  V.  Taylor,  15  Eng.  Law  &  Eq.  101; 
Bush  V.  Lathrop.  22  N.  Y.  585;  Sheldon  v. 
Edwards.  83  N.  Y.  279;  Scbaefferv.  Keilly, 
50  N.  Y.  61 ;  Clarke  v.  Hugeman,  IS  W.  Va. 
718;  Downer  v.  Bapb,  30  Vt.  26;  Cox  r. 
Palmer,  60  Miss.  793:  Mitchell  v.  Hockett, 
25  Cul.  588;  2  Pom.  Eq.  Jur.  $  703  et  seq. 
On  tbe  other  band,  numerous  decisions  are 
cited  to  the  effect  that  the  assignee  Is  not 
affected  by  the  latent  equities  uT  third  per- 
sons, not  parties  to  the  judgment,  of  which 
he  bad  no  notice  at  the  time  of  tbe  aHslgn- 
ment.  Mr.  Block,  In  bis  work  on  Judg- 
ments, states  that  tbie  Is  "the  generally 
recognized  doctrine."  Volume  2.  8  956, 
(Ed.  1S91.)  To  the  same  effectsee  3  Freera, 
Judgm.  (Ed.  1S920  $428,  and  cases  cited; 
12  Amer.  &  Eng.  Eni-.  Law  149c,  and  uoteR. 
We  have  found  no  decision  of  this  court 
which  deals  with  the  exact  question  here 
presented.  Under  our  statutes,  however, 
we  fblnk  tbe  question  Is  free  from  diffi- 
culty. An  examination  of  tbe  cases  cited 
for  the  defendant  iu  error  will  show  that' 
there  is  a  fundamental  difference  between 
all  ot  them  and  the  case  before  us.  Under 
our  statutes,  tbe  legal  title  to  chosesin 
action  is  assignable,  and  Judgments  "are 
negotiable  by  Indorsement  or  written  as* 
signmcnt  In  the  same  manner  as  bills  of 
exchange  and  promissory  notes."  Code, 

f S  2776.  2344,8507.  In  those  cases  tbe  chose 
u  action  was  nonnegotlable.and  tbe  legal 
title  was  not  assigned.  Under  tbe  com- 
mon law,  choses  in  action,  except  negoti- 
able securities,  could  not  be  assigned  so  as 
to  carry  tbe  legal  title;  and.  In  a  court  of 
law.  any  rights  In  them  acquired  by  other 
persons  then  the  owner  could  be  enforced 
only  In  his  name;  hencethe  rule  laid  down 
by  Lord  Chancellor  Tburlow,  tn  Davles 
V.  Austen,  supra,  that  "a  purchaser  of  n 
chose  In  action  must  always  abide  by  the 
coseot  tbe  person  from  whom  be  buys.* 
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kB  m  traiurfer  coald  convey  only  an  aqnl- 
table  Interest,  conrts  ot  eqnltj,  In  Bnetatn- 
tagt  aa  agalniit  the  transferee,  the  eqnttiea 
of  third  persons  wblcta,  prior  to  tbe  trana- 
ler,  bad  attached  to  tbe  choae  In  action  in 
the  hands  of  the  lexal  owner,  were  gov- 
erned by  tbe  maxim,  prior  In  tempore,  po- 
tior Injure.  Battblsrnleor  priority,  while 
applicable  in  a  contest  between  merely 
equitable  Interests,  of  course  does  not  ap- 
ply In  favor  of  a  latent  equity,  aa  against 
a  purchaser  who  in  good  faith  has  become 
Tested  with  the  legal  title.  It  will  be 
found  that  the  nonnegotlable  ornonaa- 
algnabfe  character  ot  the  choaa  In  action 
la  tbe  basla  of  all  tboae  deelslona  which 
bare  extended  the  doctrine  eaFest  emptor 
to  the  equities  of  third  persons,  against 
the  assignor.  Still,  even  In  the  absence  of 
statutes  placing  the  chose  in  action  upon 
a  different  footing  as  to  aBsIgnablUty  from 
that  occupied  at  common  law,  many  deci- 
sions have  followed  tbe  view  announced 
byChancellor  Kbnt  Id  Murray  v.  liylborn, 
S  Johns.  Cb.  442,  that  the  role  wblch  antn 
Jects  the  assignee  to  tbe  equities  which  at- 
tached to  tbe  chose  in  action  In  tbe  hands 
of  the  assignor  la  to  be  understood  as 
meaning  the  equity  residing  In  tbe  orig- 
inal oblligor  or  debtor,  and  not  an  equity 
residing  In  some  third  person,  against  tbe 
assignor.  Chancellor  Kbnt,  In  stating  tbe 
reasonslortbis  view,  says:  "Tbeasslgnee 
can  always  go  to  tbe  debtor,  and  ascer- 
tain what  claims  he  may  hare  against  the 
bond  or  other  chose  In  action  which  he  Is 
about  purchasing  from  the  obligee;  but 
be  may  not  be  able,  with  the  utmost  dill> 
gence,  to  ascertain  the  latent  equity  of 
some  third  persqn  against  thoobllgee.  He 
has  not  any  object  to  which  he  can  direct 
his  inquiries ;  a  nd ,  tor  this  reason,  the  claim 
of  tbe  assignee,  without  notice,  of  a  chose 
In  action,  was  preferred  in  the  late  case  of 
Redfeam  v.  Ferrler,  1  Dow,  50.  to  that  of 
a  third  person,  setting  up  a  secret  equity 
against  tbe  assignor.  Lord  Eldon  ob- 
served in  that  case  that.  If  It  were  not  to 
be  so,  no  assignments  could  ever  be  taken 
with  safety.**  Whatever  may  be  the  force 
of  this  reasoning  as  applied  to  a  merely 
equitable  anslgnment,  there  can  be  no 
question  as  to  its  soundnpss  in  tbe  case  of 
a  legal  assignment,  especially  where  the 
chose  In  action  la  of  a  negotlablecharacter. 
The  objection  of  Mr.  Pnmeroy  to  the  doc- 
trine ot  Mnrrayv.  Lylbnrn.snpra.is  based 
'upon  the  ground  that  "it  Is,  In  effect, 
nn  extension  of  the  peculiar  qualities  of 
negotiable  instruments  to  things  in  action 
not  negotiable."  2  Pom.  Eq.  Jur.  (Ed. 
18U2,)  9  708.  Our  Code,  it  Is  true,  does  not 
render  Judgments  negotiable  In  the  strict 
sense.so  as  to  place  them  on  the  bigh  cum- 
merclal  plane  occopled  by  negotiable  pa- 
per under  tbe  law  merchant.  (Heyward 
Finney,  63  Ga.  854 ;)  but  they  are  rendered 
negotiable  In  the  sense  In  wblch,  for  ex- 
ample, bills  of  lading  and  someotber  docu- 
ments are  called  "negotiable,"  and  are,  of 
course,  placed  upon  a  footing  altogether 
different  from  that  occupied  by  a  nonnego- 
tlable chose  In  action.  It  wilt  be  seen, 
therefore,  that  the  anthorltlee  referred  to 
by  counsel  tor  tbe  ddlendant  In  error  do 
not  conflict  with  oar  holding  in  this  case. 
Looliing  farther  to  the  language  ot  the 


Code,  we  find  that  wetlon  29U,  In  which 
all  eboses  In  action  are  declared  to  be  aa- 
signnble,  although  It  protecte  the  equities 
of  tbe  debtor,  makes  no  provision  as  to 
the  eijultlee  of  third  persons.  It  says: 
"All  ebosee  in  aetion  arising  vpon  con- 
tract may  be  assigned  so  as  to  vest  the 
title  in  the  assignee,  but  he  takes  it,  ex- 
cept .negotiable  secnritles,  subject  to  the 
equities  existing  between  the  assignor  and 
debtor  at  tbe  time  of  the  asslgprnent,  and 
until  notice  of  tbe  assignment  is  given  to 
the  person  llablo."  it  was  contended, 
however,  that  section  3&97,  which  relates 
to  the  transfer  ot  Judgments  and  execo- 
tfons,  Bboald  be  constrned  as  aabjectlng 
the  transfaree  to  all  equltlea  against  the 
original  plaintiff,  and  not  merely  to  those 
of  parties  to  the  record.  The  language  of 
that  section  Is  as  follows:  "Any  plalnUfl 
or  transferee  may  bona  Ude,  and  tor  a 
valuable  consideration,  transfer  any  Judg- 
ment or  execution  to  a  third  [Mrson;  and 
In  all  eases  tbe  transferee  ot  any  Jodgment 
or  execution  ahall  have  the  same  rights, 
and  belIabletotbesameeQaltieB,aad  snb- 
Ject  to  tbe  same  defdnaes,  as  tbe  original 
plaintiff  In  Judgment  was."  It  was  ar- 
gued that  the  phrase  "subject  to  the  same 
defenses"  covers  all  matters  that  could  be 
set  up  in  favor  of  tbe  defendant,  and  that 
the  phrase  "liable  to  tbe  same  equities" 
would  therefore  t>e  aseless  aniens  meant 
to  cover  tbe  equities  of  other  perscme  than 
thedefendant.  Itsbould  beborne  in  mind, 
however,  that,  when  this  section  was  in- 
corporated iijto  the  Code,  the  defendant 
was  not  obliged  to  assert  ell  his  defenses 
against  a  Judgment  by  way  of  defense,  but 
could  use  bis  equities  otherwise  than  de- 
fensively; and  tbe  Code  meant  to'  leave 
him  free  to  exercise  this  option  still.  It  la 
probable  that  for  this  purpose,  as  well  aa 
to  make  explicit  tbe  intentloa  that  the 
transferee  should  take  subject  to  the  as- 
sertion ot  equitable,  as  well  as  legal,  rea- 
sons for  nonpayment,  both  phrases  were 
used.  Moreover,  this  language  must  be 
so  construed  as  to  harmunixe  with  the 

general  intent  of  tbe  section  to  which  it 
elongs,  and  of  the  otjier  sections  cited, 
which  relate  to  thesame  subject;  and  it  la 
plain  that  a  construction  which  would 
subject  the  transferee  to  thesecret  equities 
of  persons  claiming  an  Interest  in  the  Judg- 
ment, as  to  whose  names  and  Interest  the 
record  is  silent,  would  not  only  be  at  vari- 
ance with  the  principles  of  equity  wblch 
protect  the  bona  tde  purchaser  of  a  legal 
title;  but  would  defeat  the  object  of  tbe 
law  in  providing  for  the  assignment  of 
chuses  In  action,  and  especially  iu  render- 
ing negotiable  this  class  of  eboses  In  ac- 
tion. The  object  was  to  render  more 
available  for  commercial  purposes  a  spe- 
cies, of  property  the  title  to  wbluii  waa 
formerly  Incapable  of  li«a1  transter;  and 
clearly  this  purpose  would  tall  It  the  pur- 
chaser were  deprived  of  the  protection 
against  secret  equities  afforded  to  the 
bona  8de  pnrcbasera  of  other  kinds  of 
property.  To  hold  the  purchaser  subject 
to  equities  the  existence  of  which  be  has 
no  reason  to  suspect,  and  which  the  nt- 
most  diligence  might  not  enable  blm  to 
ascertain,  wonld  !»  altogether  Inconstat- 
ent  with  the  idea  of  negotlabUltyp  or  even 
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of  qnaMt  ncsotlabimy.  II  neb  wen  tfae 
la  w ,  DO  purcbaaer  coold  feel  safe  In  bu jlug 
tbls  speciee  of  property.  We  are  Batlafled, 
tberenire,  tbat  the  equities  protected  by 
the  sectloD  last  qaoted.  Irrespective  of  no- 
tice, are  those  between  the  parties  to  the 
Judgment,  and  not  those  In  fafor  (rf  stran- 
gers.  In  the  present  case,  as  we  have 
seen,  the  legal  title  to  the  Judgment  was  In 
the  asBlgnors,  and.  although  as  to  a  part 
of  the  claim  represented  by  the  Judgment 
tbey  were  trustees,  tbelr  trust  character 
did  not  appear  from  the  record,  and  there 
was  notbtng  In  the  record  to  pot  the  pnr- 
ehaser  apon  notice  of  any  rljtbts  of  the 
eeatttl  que  trust.  If,  therefore,  the  pur- 
chase was  made  In  good  taltb.  and  with- 
out notice,  tfae  assignee  was  protected 
against  the  secret  equity  of  the  cestui  gae 
trust.  The  court  below  having  failed  to 
charge  the  Jury  In  accordance  with  this 
view  of  the  law,  the  plaintiff  in  error  la  en- 
titled to  a  new  trial.  J  udgment  reversed. 


(90  OS.  un 

lJUSOailXBB  v.  BTATB.  ' 

(Btq^remt  Oonrt  of  Georgls.    Aug.  23,  1882.) 

BxTBADrriOH  —  Pdoititb  TROif  Jdbtici  —  Tbial 
roK  OifnuMT  duu—NoLut  Pmmbqui— Plba, 
n  ▲BAXBiUMt^FaaaBST— Buenos  ov  Codmts 
— OeNTuoAsoa-^viDaaCB. 

1.  mie  mle  that  •  fn^tive  from  Snstice, 
■Brreodered  for  tt\.mi  by  a  foreign  country  on- 
der  treaty  stlpnlatioD.  canoot*  after  hit  extra- 
dltiODi  be  tried  tat  an  offense  not  embraced  In 
the  demaad  or  ajvUeatton  on  which  he  was 
■nrreDdered,  doe*  not  apply  to  fngitlTes  from 
jQsti<!e  fle^e  from  one  state  of  the  American 
Union  to  another,  and  surrendered  on  demand 
under  the  provisions  of  the  oosiitlttition  of  the 
United  States.  These  latter  may  be  tried  for 
any  offense  committed  by  them  In  the  state  to 
which  they  are  returned,  thoa^  the  offense  may 
have  been  committed  before  the  demand  and 
■nrrender.  and  thoaeh  it  be  not  the  particalar 
offense  on  acconnt  m  which  they  were  btonsht 
back  for  trial. 

2.  By  tiie  act  of  FAraary  2S,  1877,  (Code. 
I  46Wt)  a  n<rile  prosequi  may  be  entered  by  the 
solicitor  general  In  any  criminal  case,  with  the 
consent  of  the  court,  after  an  examination  of 
the  case  in  open  court.  This  being  so,  the  cHin- 
sent  of  the  court  is  conclusive  upon  the  validity 
of  a  nolle  prosequi  which  the  conrt  has  allowed 
the  Bolidtor  general  to  enter  before  putting  the 
accused  on  trial  The  latter,  when  arral^ed 
upon  a  bill  of  Indictment  subsequently  found 
and  returned  by  the  grand  jury  for  the  same 
act  or  offense,  cannot,  by  plea  u  abatement  or 
motion  to  quash,  draw  In  questlun  the  rightfol 
dispositkm  of  the  former  bill  by  nol.  pros. 

3.  A  plea  In  abatement  to  a  bill  of  Indict- 
ment, or  a  motion  to  quoah  the  bill,  Is  not  sus- 
tainable, which  sets  up  tbat  a  member  of  the 
grand  jury  that  found  the  bill  was  rdated  by 
affini^  to  the  prosecutor,  within  the  fourth  de- 
gree, nis  wife  being  a  second  oonsin  of  the 
prosecutor.  Such  relationship,  according  to  the 
settled  law,  belongs  to  the  same  class  of  cauBes 
of  challenge  as  does  the  fact  of  service  by  the 
Juror  on  a  prevloas  trial  or  Investigation  of  the 
same  case  or  matter  in  wattofvnj. 

A.  Several  counts,  each  charging  ftwgery, — 
one  hy  falsriy  and  traudulenUy  making  a  bill 
of  exchange  in  a  fictitious  name,  another  by 
ftandutently  obtaining  a  sum  of  money  by  color 
of  the  same  bill,  (alleging  It  to  be  drawn  in  a 
fletittoQS  name.)  another  for  fraudulently  ob- 
taiidng  a  sum  of  money  eidor  of  the  same 
v.l6B.£.no.l8— ^  . 


blU,  and  another  for  falsely  aUd  fraudulently 
uttering  the  same  bill,  (the  lost  two  counts, 
however,  not  alleging  me  bill  to  be  drawn  In  a 
fictitious  name,)— may  be  Joined  in  the  snme 
bill  of  indictment,  all  the  offenses  being  felonies, 
and  offenses  of  the  same  nature,  according  to 
the  Code.  H  4453,  44S5.  4460;  and  at  the  trial 
the  state  would  not,  as  matter  of  law,  be  bound 
to  elect  on  which  particular  count  or  counts  it 
vrould  rely  for  a  conviction.' 

5.  On  the  counter  showing,  taken  In  con- 
nection with  the  showing  for  a  continuance, 
there  was  no  abuse  of  discretion  by  the  presid- 
ing judge  in  denying  the  application,  and  no  er- 
ror appeals  in  admitting  in  evidmce  the  facts 
constituting  the  counter  showing;  most  of  them 
consisting  of  acts  and  declarations  by  the  pri»> 
oner  himself,  which  were  Inconsistent  with  the 
good  faith  of  his  showing,  and  those  which  con- 
sisted ut  declarationa  others  not  bdng  sep- 
arately  objected  to  on  tiie  gronnd  that  they 
were  hearsay. 

&  On  a  trial  for  forgery,  revreswtatlona 
by  the  accused  calculated  to  make  an  Imprea- 
■urn  that  he  was  a  person  of  weal^  and  re- 
SpeetaMllty,  some  of  the  representations  being 
made  to  one  of  Oie  persons  afterwards  defraud- 
ed by  the  forgery,  and  some  of  them  to  the 
brodier  of  that  pttrson,— ^le  broCher  being  the 
medium  of  Introductloa  between  the  accused 
and  one  of  the  members  of  the  flmr  defrauded, 
— are  admissible  in  evidence  on  beiialf  of  the 
state;  there  being  facts  and  idrcumstances  In 
evidence  tending  strongly  to  prove  the  falsehood 
of  the  r^resentstions.  The  ftict  that  the  ao- 
eused  pretended  to  write  to  his  father  for  a 
lu^  sum  of  money,  and  caused  an  envelope  ad- 
dressed to  the  iterson  he  sakl  was  his  father  to 
be  nuuled,  which  envelope,  on  bdng  afterwards 
retunied,  unopened,  by  due  course  of  mail*  wSs 
found  on  examination  to  ctaitala  nothing  but  a 
blank  piece  of  paper,  is  adndsslble  In  evidence, 
together  with  the  envelope  and  piece  of  paper. 

7.  When  a  man  assumes  not  only  a  name 
which  is  not  his  own,  but  the  relationship  of 
son  to  another,  who  has  no  such  son,  and  in 
that  name  draws  a  bill  of  exchange,  and  passes 
it,  for  value,  to  a  person  who  believes  be  is 
dealing  with  a  genuine,  and  not  a  fictitious, 
son  of  the  allegea  pnrent,  the  name,  as  to  that 
transaction,  is  fictitious:  and,  under  section 
445.H  of  the  Code,  the  Mil  is  one  drawn  In  a 
fictitious  name,  and  the  drawer  is  guilty  of 
forgery. 

&  Dedgnedly  obtaining  m<Hiey  wUh  Intent 
to  defraud,  by  color  of  a  bill  of  exchange 
drawn  In  a  fictitious  name,  is  a  felony,  under 
section  4455  of  the  Code:  snt^i  a  bill  bdag 
embraced  in  the  words,  "any  oonuterfeit  lef 
ter  or  writing  made  in  any  other  persoi^s  name, 
or  fictitious  name." 

9.  The  evidence  warranted   the  verdict, 
and  there  was  no  error  in  not  granting  a  new 
trial  on  any  one  of  the  grounds  ooittuned  la 
the  motion  therefor. 
Syllabus  by  the  Court) 

Error  from  superior  court,  Floyd  coon- 
ty;  J.  W.  Maddoz,  Jodge. 

Sidney  Lascellee  was  convicted  of  for- 
gery, and  brings  error.  Affirmed. 

W.  W.  Vatidiver,  BntoirA  Crosby,  Dettn 
&  Smith,  Seaborn  A  Moses,  Wright  C. 
Rowell,  and  J.  W.  Fair,  for  plaintiff  in 
error.  W.  J.  Nunnallj,  Sol.  Gen.,  W.  S. 
McHenry,  and  J.  BranhAva,  tor  the  State. 

Ldupkin,  J.  1.  The  platntlQln  error 
was  convicted  of  forgery.  He  had  been 
Indicted,  under  tbe  name  of  Walter  S. 
Bere^ord,  as  a  common  cheat  and  swin- 
dler, and  for  larceny  after  trust,  and  up- 
on the  indlctnients  for  these  offenses  req- 
uisitions were  Issued,  upon  the  governor  oT 
New  Turk,  and  the  accDsed  was  aneeted 
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In  tbat  fltate,  In  compliance  with  the  req- 
olsltloos,  and  delivered  to  the  officer  ap- 
pointed In  behalf  ol  this  state  to  receive 
him,  who  brought  him  here,  and  delivered 
him  to  the  abeiid  of  the  county  where  the 
indictmeata had  b«eor«nnd.  Whlleln  Jail, 
where  he  had  been  kept  contlnuonBljr  from 
the  time  he  was  .placed  there  nnder  the 
charges  made  in  these  Indictments,  an  In- 
dictment for  forgery  was  fonod  aKalnst 
him,  based  upon  the  same  transaction  as 
the  charge  of  cheating  and  swindling,  and 
be  was  thereupon  convicted.  By  his  mo- 
tion to  qaasb  the  indictment,  and  by  his 
plea  in  atintement,  he  made  the  objection 
tbat  it  was  unlawful  to  try  blm  for  an 
offense  not  charged  In  the  extradition  pro- 
ceedings, withont  first  allowing  blm  an 
opportunity  to  return  to  the  state  from 
which  he  bad  been  surrendered.  We  think 
this  objection  was  properly  overruled. 
No  such  limitation  upon  the  right  of  trial 
as  that  contended  for  Is  to  be  found  la  the 
constitution  and  laws  ol  the  United 
States  or  uf  this  state.  That  sueb  a  Um- 
itatlon  exists  in  cases  of  extradition  from 
foreign  countries  has  been  determined  by 
the  snpreiue  conrt  of  the  United  States 
In  the  case  of  U.  S.  v.  Rauacber,  119  U.  S. 
407,  7  Sup.  Ct.  Rep.  234.  and  It  was  con- 
tended that  the  doctrine  of  that  case  Is 
applicable  to  this.  In  oor  opinion,  the 
reasons  which  control  In  cases  of  fbrelgu 
extradition  do  not  apply  where  the  fugi- 
tive Is  surrendered,  under  the  provisions 
of  the  federal  constitution,  by  the  author- 
ities of  one  state  ot  the  Union  to  those  uf 
another.  In  the  first  place,  the  limitation 
which  exists  In  cases  of  foreign  extradi- 
tion is  matter  of  express  law.  By  the  act 
of  congress  ot  March  H,  1869,  c.  141,  §  1.  as 
construed  in  the  Kaascher  Case,  it  Is  pro- 
vided that  the  accu&ed  shall  be  tried  only 
for  the  crime  spectfled  in  the  warrant  of 
extradition,  and  shall  be  allowed  a  rea- 
sonable time  to  depart  out  of  the  United 
States  l>etore  he  can  be  arrested  or  de- 
tained for  another  offense.  It  is  slgnlfl- 
cant  that  congress,  while  tbas  careful  to 
secure  to  the  fugitive  the  right  of  return 
In  cases  of  -  extradition  from  a  foreign 
country,  has  made  no  such  provision 
with  reference  to  persons  surrendered  from 
one  state  of  the  Union  to  another.  More- 
over, the  mutual  rights  and  obligations 
of  fonign  governments  with  respect  to 
extradition  aredeflned  usually  by  treaties, 
Id  which  the  agreement  to  surrender  ex- 
tende,  not,  as  In  the  case  of  the  states, 
under  the  federal  constitution,  to  every 
offense  against  the  laws  of  the  demanding 
state,  but  only  to  certain  otfenseR  specified 
In  the  treaty ;  and  this,  according  to  tbe 
views  announced  in  the  Rauscher  Case,  Is 
equivalent  to  the  exelnsion  of  the  ilgbt  to 
try  for  other  offenses,  or  for  an  oBense 
other  than  tbat  for  which  the  tagltlve 
was  surrendered.  In  that  case  the  crime 
for  which  the  accused  was  tried  was  not 
only  a  different  oue  from  that  for  which 
he  was  surreudered,  but  was  not  one  ot 
those  specified  in  the  treaty.  The  treaty 
being,  under  our  constitution,  a  part  of 
the  law  of  the  land,  it  was  held  to  be  the 
doty  of  tbe  courts  to  take  cognizance  of 
It,  and  enforce  it,  as  such,  slthough  In  the 
Dartlcalar  case  the  foreign  government 


had  not  asserted  its  rights  In  the  premises. 

When  we  go  back  of  the  express  law  on 
the  subject,  and  consider  the  matter  inde- 
pendently ol  tbe  statute  referred  to,  or  uf 
the  obligations  assumed  by  treaty,  It  will 
be  found  tbat  tbe  right  of  the  person  ex- 
tradited to  return  to  the  connt^ry  from 
which  he  was  surrendered  is  based  npon 
theright  of  that  country  to  afford  asylum 
to  the  fugitive,  and  to  refuse  to  give  him 
over  to  anotberexcept  upon  such  terms  as 
it  may  see  fit  to  Impose.  It  Is  well  settled 
that  tbe  criminal  himself  never  acquires  a 
personal  right  ol  aslyum  or  refuge  any- 
where. Such  right  as  he  may  have  In  this 
respect  grows  entirely  out  uf  the  rlghtN  of 
the  government  to  whose  territory  he  has 
fled.  It  matters  not,  so  for  as  the  right  to 
try  him  is  concerned,  that  he  may  have 
been  abdncted  while  in  another  state,  and 
brought  back  Illegally,  and  agalnnt  bis  will, 
to  thestate  wbuHecrlmlnallawshehas  vio- 
lated, nor,ln  such  case,  tbat  the  executive  ol 
tbe  state  trom  wbleb  be  was  taken  has 
demanded  bis  return.  Uahon  t.  JustJce, 
127  U.  S.  700,  8  Snp.  Gt.  Rep.  1204.  See,  also. 
Ker  V.  nilnols,  119  V.  H.  436,  7  Sop.  Ct. 
Rep.  225,  (decided  on  the  same  day  as  the ' 
Rauseber  Case,  supra.)  That  the  right  to 

firotect  the  fugitive  who  has  taken  refuge 
n  Its  territory  exists  on  the  part  ot  every 
Independent  nation,  except  In  su  far  as  It 
may  have  agreed  to  forego  tbe  right.  Is 
recognized  by  the  supreme  court  of  the 
United  States,  In  the  Ranscher  Case,  as  an 
establlHtied  principle  ot  laternatlunal  law. 
But  tu  uur  minds  It  Is  clear  that,  under 
the  organic  law  ot  the  Union,  no  aucb 
right  exists  on  tbe  part  of  the  several 
states,  with  reference  to  each  other.  The 
constltatlou  declares  that  "^a  person 
charged  in  any  state  with  treason,  felony, 
or  other  crime,  who  shall  ttee  from  Justice, 
and  be  found  in  another  state,  shall,  on 
demand  uf  tbe  executive  authority  of  the 
state  from  which  he  fled,  he  delivered  up, 
to  be  removed  to  thestate  having  Jurisdic- 
tion of  tbe  crime."  Article  4,$  2,  sotMec.  2. 
And  It  is  settled  that  tbts  provision  ex- 
tends, wltbont  exception,  to  all  oflmwB 
punishable  by  the  taws  of  the  state  where 
the  act  WHS  done.  It  Is  Immaterial  tbat 
the  thing  ciimplalned  of  Is  not  a  crime  In 
thestate  In  wbicli  the  accused  Is  found, 
nor  can  tbe  authorities  of  that  state  In- 
quire into  the  qneatlun  of  his  guilt  ur  In- 
nocence. Tbe  sole  question  Is  whether  he 
is  a  fugitive  charged  with  crime  under  the 
law  of  the  demanding  state.  If  he  is,  the 
duty  to  deliver  blm  op  Is  Imperative.  The 
framers  <if  the  organic  law  clearly  intend- 
ed that  there  should  be  no  reserved  right 
to  convert  any  state  into  a  place  of  refuge 
for  fugitives  from  the  Justice  of  another, 
and  tbat  state  Unes  should  constitute  no 
Insuperable  obstacle  to  the  enforcement  ol 
tbe  criminal  laws  of  an;  part  of  the  Union, 
as  to  offenses  within  tbe  field  of  their  oper- 
ation. By  the  act  of  1793,  congress  has 
constituted  the  executive  authority  of  tbe 
state  to  which  the  accused  has  fled  the 
agency  for  carrying  Into  effect  the  pro- 
visions of  thefederalconstitutlon  and  laws 
as  to  arrest  and  delivery.  His  sole  func- 
tion Is  to  ascertain  whether  the  authori- 
ties of  tbe  demanding  state  have,  on  their 
purt,compll«d  with  Uie constitutional  and 
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atatutoT7  reqnlrements,  and.  If  bo,  to 
cauae  the  arrest  and  delivery  of  the  fngi- 
tivea.  If  these  reqnfrementa  are  coiuplled 
with,  he  has  no  forther  Interest  In  the 
matter,  and  cannot  set  np  any  right  uf  hts 
state  tu  protect  the  fugitive,  The  sole 
right  which  his  state  can  set  op,  as, 
against  the  right  of  the  demandlug  state, 
is  that  its  own  Justice  shall  be  satisfied,  1( 
at  the  time  of  the  demand  the  accused 
stands  charg«>d-  with  a  violation  of  Its 
law9.  In  snch  cases  the  right  of  the  de- 
manding state  la  not  denied,  but  Is  merely 
suspended  until  a  prior  claim  shall  have 
been  discharged.  The  imperative  duty  ol 
delivery,  where  the  federal  requirements 
are  compiled  with,  is  recognised  in  the  leg- 
islation ol  this  state,  (Code,  SI  M,  65;)  the 
only  reservatioD  of  any  right  of  the  state 
being  that  tthich  has  Juat  been  Indicated. 
Id  Johnson  v.  Biley,  IR  Ga.  98,  this  court 
held  that  **  when  a  demand  is  made  by  the 
executive  officer  of  one  state  for  a  fugitive 
from  Justice,  who  has  taken  refuge  In  an- 
other state,  nnder  the  provisions  of  the 
constitution  and  laws  of  the  tfnlted 
States, und  a  copy  ot  the  indictment  found 
or  the  affidavit  made,  as  provided  by  the 
act  ol  1793,  shall  be  pn>duced  and  duly  au- 
thenticated, as  required  by  the  act,  char* 
gtng  the  person  so  demanded  with  having 
committed  a  crime  against  the  In  wsof  the 
state  from  which  he  fled,  the  executive 
officer  of  the  state  upon  whom  the  de- 
mand is  made  for  the  surrender  of  such 
fugitive  hiust  be  governed  by  tiie  record 
prf>daeed.  He  has  no  authority  to  make 
any  addltloD  to  It,  or  to  look  behind  the 
indictment  or  affidavit,  and  inquire 
whether,  by  the  laws  of  his  o,wo  state,  the 
facts  charged  therein  would 'cuDHtitute  a 
criminal  offense;  but  It  Is  made  hie  imper- 
ative duty,  under  the  supreme  law  o{  the 
land,  which  he  baa  sworn  to  support,  to 
surrender'up  such  fugitive  to  the  authori- 
ties of  thestate  wtiose  laws  have  been  vio- 
lated, having  Jurisdiction  of  the  cdme." 
On  this  subject  see,  also.  2  Moore,  Extrad. 
§9  64)7,  608  et  seq.:  Spear.  Extrad.  (Ed. 
1S85,)  422-434;  Hawley,  loterst.  Extrad.  10 
et  seq.  48;  Com.  r.  Dennlson,  24  Bow.  99. 
It  may  be  that  there  is  no  power  on  the 
part  of  the  federal  government  or  of  the 
demanding  state  to  compel  performance 
nf  this  duty,  but  It  Is  not  on  that  account 
In  any  less  degree  a  duty. 

It,  therefore,  the  demand  cannot,  as  a 
matter  of  right,  be  refused  when  made  in 
compliance  with  the  federal  requirements, 
It  would  be  idle  for  the  authorities  of  the 
state  to  whom  the  acrused  was  surren- 
dered to  set  him  at  larii^e,  so  that  another 
demand  might  be  made,  before  trying  him 
for  an  offense  other  than  that  charged  in 
the  requisition  upon  which  he  was  surren- 
dered. Certainly  they  are  under  no  obli- 
gation, before  trying  him  for  other  vlula- 
tlons  of  law,  to  place  the  executive  of  the 
snrrendeilng  state  In  a  poeltlon  to  do  or 
refuse  to  do  that  which,  under  the  supreme 
law  of  the  land,  it  is  his  imperative  duty 
tu  do.  If  what  we  have  said  is  true,  con- 
siderations of  comity  and  good  faith  on 
the  part  of  the  state  to  which  the  surren- 
der was  made  are  not  involved  In  the  mat- 
ter. Besides,  if  it  la  competent  for  the 
state  In  which  the  surrender  is  made  to 


Impose  any  conditions  not  imposed  by  the 
federal  laws,  no  such  condition  appears 
in  this  case.  There  was  no  executive 
ptndge  on  the  part  of  this  state,  and  no 
stipulation  on  the  part  ot  the  state  of  New 
York,  so  far  as  the  record  discloses,  which 
could  give  rise  to  an  implicBtlon  ol  bad 
faith;  and  the  courts  of  that  statebave  de- 
clined to  recognize  any  such  limitation 
opon  the  righ t  ot  trial  as  that  contended 
for  In  hehalt  of  the  accused  in  thid  caee. 
See  People  r.Cro88,(decidedbythesupreme 
court  Jnne  1,  1892,)  19  N.  T.  Supp.  271, 
affirmed  by  the  court  of  appeals,  82  N.  £. 
Bep.  246. 

We  think  no  further  discussion  Is  re- 
quired to  show  that  the  reasons  for  this 
limitation  In  the  case  ot  foreign  and  Inde- 
pendent nations  donotcontrol  as  between 
states  united  nnder  a  common,  supreme 
government,  the  objects  of  whose  union, 
among  others,  are  ** to  establish  Justice,  In- 
sure domestic  tranquility,"  and  "promote 
the  .general  welfare."  See  preamble  to 
constitution.  As  between  states  occupy* 
ing  these  relations  to  each  other,  the  right 
of  one  to  protect  tuidtlves  from  the  justice 
of  another,  nr  to  place  any  check  or  lim- 
itation upon  the  light  ol  trial  by  another, 
would  be  wholly  Inconsistent  with  tbeob- 
Jects  of  the  union,  and  besides  could  be  of 
no  value,  while  to  each  of  the  states,  as 
well  as  to  the  whole  onion.  It  Is  ot  the 
highest  Importance  that  each  shall  have 
the  right  to  punish  all  offenders  against 
its  laws,  no  matter  to  what  part  of  the 
common  territory  they  may  have  fled. 

The  conclusion  reached  in  this  ease,  al- 
though not  In  accord  with  the  views  an- 
nounced by  some  courts,  is  sustained  by 
a  decided  preponderance  of  authority. 
The  cases  cited  contra,  which  are  nearest 
In  point,  are  thoseof  State  v.  Uali,  40  Kan. 
3»S,  19  Fac.  Rep.  918,  and  £x  parte  Mc- 
Knlght,  (Ohio,)  28  N.  K.  Bep.  10114.  lathe 
CaseofCannon,47MIch.4»),Il  N.  W.  Rep. 
280,  also  cited  contra,  the  question  arose 
upon  an  inquiry  as  to  the  legality  uf  an 
arrest  In  a  bastardy  suit  after  the  defenil- 
aut  had  been  brought  back  to  the  state 
upon  another  charge;  and,  according  tu 
the  view  of  the  court,  the  bastardy  pro- 
eeedlns^  were  not  criminal,  in  the  strict 
sense  of  the  term,  and  Involved  no  offense 
for  which  extradition  could  have  been  de- 
manded. The  main  ground  npon  which 
these  decisions  rest  Is  that  It  would  be  bad 
faith,  and  a  perversion  of  Justice,  after  pru- 
cnriug  the  surrender  of  a  person  upon  one 
charge,  to  try  him  upon  another.  Such  in 
the  view  expressed  by  Mr.  Spear  in  his 
work  on  Extradition,  (page  852  et  seq.,) 
and  by  Judge  Cooley  in  the  Princeton  Re- 
view, (January,  1879,)  quoted  from  at 
some  length  In  the  Kansas  decision  supra. 
This  view  seems  to  have  been  influenced 
to  some  extent  by  the  decisions  as  tu  the 
illegality  of  arrest  In  civil  actions  uf  par- 
ties brought  within  the  Jurisdiction  on  a 
criminal  charge,  as  well  as  by  the  sup. 
posed  analogy,  wblcb  we  have  already  dis- 
cussed, to  cases  of  International  extradl- 
tlrin.  We  think  there  are  various  reasons 
why  cases  Involving  the  fraudulent  use  of 
criminal  pnicess  by  private  Individuals  to 
promote  the  ends  of  a  civil  action  stand 
npon  an  altogether  different  footing  from 
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casee  where  a  state  which  baa  bronsbt  a 
pemoo  within  ita  Jntiedictlun  npon  one 
charge  proceeds  afterwarda  to  try  him  lor 
other  offenses  against  pabllc  Justice.  A 
controlling  dlstlnctloD  tu  be  noted  Is  that 
a  person  against  whom  It  Is  uoagbt  mere- 
ly to  establish  or  entorce  a  civil  liability 
has  iKraonal  rights  which  are  violated  by 
bis  being  brought  Into  the  jurisdiction  by 
fraud,  while,  as  we  bare  so«n,  an  offender 
against  the  criminal  laws  ol  the  atate  ac- 
quires no  right  by  bis  flight  or  absence 
from  tbs  JurisdictloD  wbleb  tbe  eonrts*  In 
the  administration  of  these  laws,  are 
bound  to  regard,  when  he  Is  again  found 
within  the  Jurisdiction.  This  was  the  doc- 
trine of  the  common-law  courts,  and  may 
now  be  regarded  as  settled  In  this  couutry 
by  the  decisions  of  the  supreme  court  of 
the  United  States  in  the  Cases  of  Kerr  and 
Mataon,  snpra.  The  manner  In  which  the 
accused  was  brought  Into  the  Jorlsdiction 
Is  not  taken  into  account,  unless  somerlght 
.  of  the  government  which  has  surrendered 
him  bias  been  violated,  or  would  be  by  his 
trial;  and  socb  rights.  If  not  asserted  by 
the  government  itself,  the  courts  are  not 
bound  to  enforce  at  the  Instance  ol  the  ac- 
cused, unless  by  express  law  it  la  made  ob- 
ligatory upon  them  to  do  so.  And  clearlyp 
II  that  government' would  bave  no  right 
to  object  to  his  surrender  for  the  offense 
for  wblcb  he  is  put  on  trial,  or  has  not  as- 
serted any  such  right,  and  In  delivering 
him  op  imposed  no  condition  as  to  his 
trial  for  other  offenses,  the  question  of 
good  or  bad  faith,  as  we  bave  already 
said,  is  not  Involved.  Before  the  state 
should  forego  Its  right  to  try  or  punish  for 
vlolattuus  of  Its  laws  when  the  offender  Is 
found  within  Its  Jurisdiction,  we  think 
there  should  be  some  very  plain  and  posl* 
tive  duty  In  the  premises.  But,  whatever 
may  be  thought  of  the  considerations 
which  should  lufluence  the  ezecntlve  de- 
partment of  the  state,  the  courts  must  ad- 
minister the  law  as  tbey  find  It,  without 
regard  to  any  supposed  rights  ol  other 
Rtutes,  not  defined  by  law, and  not  assert- 
ed before  them  by  the  proper  authority. 
The^e  views  are  supported  by  the  fol- 
lowing authorities:  2  Moore, Kxtrad.  (Ed. 
1891,)  8  616  et  seq.,  64^14;  Ror.  Interst. 
Law.^;  Huwley,Iuteret.  Eztrad. (1890,j 
46,  7B,  et  seq.;  1  Blsb.  Crim.  Proc.  g  224b; 
People  V.  Cross,  supra;  Williams  v. 
Weber,  (Colo.  App.  1891,)  28  Pac.  Bep. 
21;  Ham  v.  State,  4  Tex.  App.  645;  State 
V.  Stewart,  60  WU.  587. 19  N.  W.  Bep.  429; 
In  re  Noyes,  (Q.  S.  Dtst.  Ct.  N.  J.  1878,)  17 
Alb.  Law  J.  407. 

It  may  also  be  worthy  of  note  that  the 
policy  M  the  political  department  of  this 
state  bas  been  to  treat  Interstate  rendi- 
tion, not  as  a  matter  of  comity  or  discre- 
tion, but  as  an  absolute  duty,  when  the 
federal  laws  on  this  subject  are  complied 
with  on  the  part  of  the  demanding  state, 
tiee  correspondence  between  Gov.  Gordon, 
of  this  state,  and  Gov.  Taylor,  of  Tennes- 
see. (1889.)  82  6a.  Append.  810;  also,  cor^ 
respondunce  bet  ween  Govs.  Schley  and  Gil- 
mer, of  this  state,  and  the  executive  of 
Maine.  (1837-1830,)  referred  to  In  2  Moore, 
Eztrad.  §  565.)  Gov.  Gordon,  in  contend- 
ing that  the  right  to  the  rendition  of  the 
f  ogltive  extended  to  misdemeanors  ol  ev- 


ery kind,  as  well  as  to  all  other  offenses 
pnulshable  by  the  laws  ol  the  demanding 
atate,  whether  punishable  or  not  at  com- 
mon law  or  by  the  statutes  ol  otber 
states,  saya:  "Interstate  extradition  la 
not  a  matter  ul  comity,  bat  ol  cold,  herd 
law."  "The  governor  ol  a  state  has  no 
legal  right  of  discretion  to  refuse  to  Issue 
bis  warrant  when  a  requisition  Is  made 
upon  him.  If  that  regnlaitlon  Is  made  in 
conformity  with  the  law  ol  consrean." 
Gov.  Gilmer.  In  oneol  tbeeommnnleatloas 
referred  to,  says:  "Unless  the  goTem- 
ments  (rftbe  several  states  shall  deliver  np, 
on  demand,  all  within  their  Jurisdiction 
who  are  charged  with  the  commission  of 
crimes  in  otber  states  with  the  same  cer- 
tainty that  criminals  are  arrested  by  the 
officers  of  Jnstlce  within  the  Jurisdiction 
where  their  oOmses  are  committed,  tba 
people  of  this  country  have  no  nffideat 
security  fo^  the  protection  ol  tbelr  rl|dita 
against  the  facluty  with  wblcb  offend  era 
can  escaiw  from  the  Jurisdiction  wbera 
alone  they  can  be  tried,  and  our  form  of 
government  will  bave  failed  In  providing 
for  the  periormance  of  one  of  its  most  Im- 
portant fouctlons. — the  certain  ponlsb- 
ment  of  crimes."  "The  arrest  of  fogltlves 
from  Jostles  can  never  be  asked  of  a  gov- 
ernor as  a  mbtter  ol  favor,  to  be  granted 
according  to  his  discretion.  •  •  •  The 
demand  must  be  made  as  a  matter  ol 
right;  and,  if  accompanied  by  the  proof 
required  by  the  law  of  the  Onited  States^ 
tbedoty  Is  imperative,"— the  proof  lierer»> 
ferred  to  being  the  autbenticatod  topj  of 
the  affidavit  or  Indictment  In  which  tbe 
charge  Is  preferred.  2  Moore,  Extrad.  p. 
892,  citing  4  Senate  Docs.  (26tb  Cong.,  1st 
tSees.)  p.  273. 

2.  It  appears  from  the  record  that  a 
prior  Indictment  for  forgery  was  found 
against  the  accused  on  theSOtb  ol  Septem- 
ber, 1801,  and  that  on  theStboI  October 
the  cport  passed  an  order  reciting  that 
**  tbe  Bolleltur  general  dsstrlog  that  a 
prosequi  be  entered  on  this  bill,  for  thepur- 
pose  of  drawing  another  of  fuller  counts. 
It  is  therefore  ordered  that  this  bill  of  In- 
alctment  be,  and  tbe  same  Is  hereby,  bob 
pma'd."  On  the  same  day  anutber  troe 
bill-  for  forgery  was  found  against  tbe  de- 
fendant, upon  the  same  facts  as  were  set 
forth  In  tbe  former  UU;  and  on  tbe  next 
day  this  second  bill,  on  motion  of  the 
solicitor  general,  was  ordered  qoasbed. 
the  order  reciting  that  It  appeared  to  the 
court  to  be  defective  upon  its  face.  Sub- 
sequently, on  tbe  same  day,  an  order  was 

{laesed  on  tbe  same  bllU  tbat  a  new  bill  of 
ndtctment  be  presented  and  laid  before  the 
grand  Jury,  whereupon,  on  the  same  day, 
was  fnuod  the  Indictment  npon  which  the 
defendant  was  tried  and  convicted.  The 
accused,  by  motion  to  quash  and  plea  In 
abatement,  objected  that  the  entering  of 
a  nolle  prosequi  as  to  tbe  Indictment  ut 
September  80tb  was  Illegal,  because  the 
same  was  not  done  on  account  of  any  fa- 
tal defect  therein ;  tbat  there  waanoorder 
directing  a  new  blU  found  on  tbe  6tb  of  Oc- 
tober, and  therefore  the  bill  lound  on  that 
day  was  null  and  void ;  and  tbat  tbe  or- 
der disposing  of  the  bill  found  on  that 
day,  and  the  order  of  Octotier  6tb,  direct- 
ing tbe  finding  ol  a  new  bilL  were  im- 
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properly  granted.  Under  the  act  of  Feb* 
ruary  26. 1877, entitled  "An  act  to  allovr 
a  Boile  prosequi  to  be  entered  in  criminal 
casea,  with  the  consent  of  tbe  conrt."  and 
which  decIareR  "that  a  nolle  prosequi  may 
be  entered  by  the  aolleltor  general,  In  any 
crtttiinal  ease,  with  the  eonaent  ol  tbe 
court,  after  an  examination  of  the  caae  In 
open  Rourt,"  (Acta  1877.  p.  108;  Code, 
\  4649,}  tbe  consent  of  tbe  conrt  Is  concln- 
fllve  npOD  the  validity  of  a  nuUe  proaegal 
which  tbe  court  baa  allowed  theeoUcltor 
general  to  enter  before  potting  tbe  ac- 
cnaed  on  trial.  Tbe  latter,  when  arraigned 
opon  a  bill  of  indictment  aobanquently 
found  and  returned  by  tbe  grand  Jury  tor 
tbe  same  act  or  offense,  cannot,  by  plea 
In  abatement  or  motion  to  quash,  draw  In 
question  tberlgbtlaldlapooitlon  of  the  for- 
mer bill  by  uol.  pros. 

8.  Another  objection  raised  by  motion 
to  quash  and  plea  In  abatement  was  cbat 
a  memberof  the  grandjury  that  fonnd  the 
bill  was  related  oy  affinity  to  the  prose- 
cutor, witbin  the  fourth  desree;  huwlfe 
being  a  second  cousin  of  tbe  prosecutor. 
According  to  tbe  principle  rnled  In  former 
decisions  of  tbie  court.a  plea  In  abatement 
or  motion  to  qnasb,  based  upon  objeo 
tlons  of  this  character.  Is  not  euBtalnable, 
at  least  If  tbe  accused  hashed  an  oppor- 
tunity to  make  tbe  question  by  challenge 
before  the  finding  of  the  indictment. 
Betta  V. Rtate, 66 na.  508 ;  Williams  t.  State, 
69  Ga.  12;  Ijee  v.  State,  Id.  705;  Turoer  t. 
State,  78  Oa.  174.  In  this  caae  tbe  accused 
was  apprised  by  the  warrant  for  bis  ar- 
rest, several  days  before  tbe  Indictment 
was  found,  that  the  caae  wonid  go  before 
the  grand  Jury,  and  It  Is  not  shown  In  his 
plea  or  motion  to  quash  that  he  had  no 
oppurtnnlty  to  make  the  objection  by 
challenge.  Tbe  case  of  Reich  v.  State,  R3 
Ga.  78,  is  dli^tlngulshable  from  this  case 
and  the  others  cited.  There  the  (crand 
Juror  was  an  alien,  and  was  therefore  In- 
competent to  serve  In  any  case.  Not  being 
a  citlxen,  he  lacked  one  uf  tbe  neresnary 
quallflcatlona  prescribed  by  lav.  Here 
the  grand  Juror,  so  far  aa  appeared,  had 
all  the  legal  quallfleations  to  act  seoer- 
ally  In  that  capacity,  but  was  aubject  to 
objection  merely  because  of  Implied  bias 
in  tbe  particular  cane.  Moreover,  in  tbe 
Reich  Case,  snpra,  the  charge  was  pre- 
ferred by  special  presentment,  so  there 
was  no  reason  to  suppose  that  the  ac- 
cused could  have  anticipated  tbe  action  of 
the  (crand  Jnry.  The  distinction  between 
groQDda  of  challenge  propter  »f^ctnm,  or 
K>r  favor,  and  grounds  propter  tjeActarn, 
which  AO  to  the  lack  of  capacity  to  aerve 
in  any  caae,  and  which  would  render  the 
aecusatlou  void  If  successfully  maintained, 
la  noted  In  tbe  Case  of  Betta,  supra.  It 
was  there  held  that  "It  was  not  a  good 
plea  in  abatement  to  an  Indictment  that 
one  of  tbe  grand  Jurors  who  found  It  bad 

f>revIouB]y  been  a  member  of  the  coroner's 
ury  who  sat  upon  tbe  corpse,  and  who 
found  that  the  deceased  bad  come  to  bis 
death  at  the  bands  of  the  present  defend- 
ant, and  that  tbekllliuK  was  murder."  In 
the  WItlfams  Case,  supra,  (syllabus  5,  e,) 
It  waa  held  that  "If  a  defendant  in  a  crim- 
inal case  can  except  to  a  grandjurorat  all, 
on  tbe  ground  that  he  has  formed  and  ex- 


{iressed  an  opinion.  It  shonld  be  done  be- 
ore  the  true  bill  Is  found,  and  not  on  the 
trial  thereunder.  Certainly  so  where  tbe 
defendant  had  noUce  of  the  pending  con- 
sideration of  his  case  by  tbe  grand  Jury, 
by  reason  of  having  been  previously  placed 
under  bond."  "The  truth  la,"  said  Jack- 
son, C.  J.,  in  the  opinion  In  that  caae.  "It 
Is  a  matter  of  comparatively  little  Im- 

Eortanoe  that  grand  Jurors  should  not 
ave  formed  opinions,  because,  they  only 
put  the  party  on  trial. and  that  after  hear- 
ing only  one  sldq  of  the  case.  It,  however, 
it  Is  deemed  important  In  a  particular 
caae  to  flsht  tbe  prosecution  In  Uminet  dil- 
igence requires  that  the  challenge  be  made 
before  tbe  bill  la  found.  In  this  case  the 

S arty  could  bave  done  so."  In  the  Lee 
ase,  supra,  It  was  held,  as  In  the  Case  ol 
Betts,  that  service  by  one  of  the  grand 
Jury  upon  the  coroner's  Inquest  thatfound 
tbe  defendant  had  committed  tbe  homi- 
cide under  consideration  was  not  a  good 
ground  fur  a  plea  In  abatement.  The 
court  said  that  atra  verse  Jurorstands  up- 
on a  different  plane  from  a  grand  Juror, 
In  respect  to  causes  of  cbaHeiige.  "The 
latter,  where  there  la  a  homicide  proved, 
only  puts  the  presumption  of  tbe  law  In- 
to tbe  form  of  an  accusation  against  the 
alayer.  The  former  tries  his  caae,  and 
mast  be  without  bias  or  pr^udice, "  etc. ' 
In  Turner  v.  State,8npra,lt  wna  held  that 
"points  relating  to  the  number  of  ,erand 
Jurors,  and  thnir  competency,  should  be 
made  before  the  true  bill  la  found,  and  not 
on  tbe  trial  before  tbe  traverae  Jury,  es- 
pecially where  the  defendant  la  under  a 
charge  that  apprises  him  that  the  case 
win  go  before  tbe  grand  Jary,by  being  un- 
der bond  to  appear,  or  confined  in  Jail, 
to  answer  the  offense  In  court."  See,  al^o, 
Roby  V.  Rtate,  74  Ga.  812.  The  cause  pf 
disqualification  alleged  In  the  present  case 
belongs  to  the  same  class  of  causes  of 
challenge  as  does  the  fact  of  service  by  a 
grand  Juror  on  a  previous  investigation  of 
the  same  aubject.matter  In  controversy. 
6  Bac.  Abr.  :i68  et  seq.  In  Thompson  ft 
Merrlaro  on  Juries,  (section  685,)  it  u  said : 
"The  only  objections  which  can  be  taken 
to  grand  Jurors  by  plea  In  abatement 
must  be  such  as  would  disqualify  tbe  Juror 
to  serve  In  any  case.  Id  other  words,  tbe 
plea  muat  show  the  absence  of  positive 
qualifies tioua  demanded  by  law.  All 
other  objections  affecting  tbe  Incompe- 
tency of  the  Juror  mnst  be  takui  by  chal- 
lenge. If  at  all,  and  will  not  be  beard  after 
tbe  time  for  challenging  la  past.  Thus,  It 
Is  not  a  good  plea  to  an  indictment  tor 
murder  that  a  memberof  tbe  grand  Jury 
which  found  the  indictment  was  a  nephew 
ol  the  person  who  was  mnrdered.  See 
State  V.  Kaster,  30  Ohio  St.  542,  which 
was  a  case  of  this  kind.  Also,  the  recent 
case  of  State  v.  Sharp.  110  N.  C.  604, 14  S. 
E.  Kep.  604,  In  which  tbe  son  of  the  pros- 
ecutor was  a  member  of  the  grand  Jury, 
and  actively  participated  in  the  finding  of 
the  bin.  Also  State  v.  Rickey,  10  N.  J. 
Law,  88;  State  v.  Hamlin,  47  Conn.  95;  U. 
B.  V.  White,  6  Crench,  O.  C.  457;  D.  S.  v. 
Williams,  1  DHL  485,  (opinion  by  Dillon. 
J.)  Some  of  these  decisions  were  rendered 
In  etatea  where  there  were  no  statutory 
provlslona  as  to  the  challenging  of  grand 
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Jnrora,  and  whenlt  did  not  appear  that 
It  had  been  tbe  practice  to  ext>rc>lae  tbls 
rlgbt,  bat  tbe  rlgbt  wuri  recognized  eb  ex- 
isting wherever  the  common  law  pre- 
vailed. See  Wbart.  Crini.  PI.  &  Pr.  (Utta 
Ed.) J9  344.  850,  par.  4;  1  BIbA.  Orim.  Proc. 
(Sd  Ed.)  SS  876.  878. 

4.  The  exceptions  to  the  overmllng  of 
the  demurrer  as  to  mlMjolnder  of  counts, 
and  to  the  overrnllDK  of  tbe  motion  to 
require  tbe  state  to  elect  opou  which  of 
tbe  counts  It  would  rely,  are  dealt  with 
In  the  fourth  headaote.  As  to  these  ex- 
ceptions, see  Hosktns  T..State,  11  Oa.  94; 
Stewart  v.  State,  68  Ga.  680;  Thomas  v. 
State,  59  Ga.  786;  Johnson  v.  State,  61  Ga. 
21S;  Gilbert  T.  State.  65  Ga.  450;  Hopkins 
Ann.  Pen.  Code,  5§  1514. 1615. . 

6.  It  Is  assigned  as  error  that  the  court 
refused  to  continue  the  case  for  the  term, 
and  allowed  the  accused  only  20  days  to 
prepare  for  trial.  Tbe  abowlng  for  con- 
tlnnnDce,  and  the  connter  sbowlug.  ore  set 
out,  In  enbstance,  In  the  reporter's  state* 
ineiit.  On  the  conn ter-sho wing,  taken  in 
connection  with  tbe  showlug,  there  was 
DO  abase  of  dlRcretlou  by  the  presiding 
judge  Id  denying  tbe  application;  and  no 
error  appears  In  admitting  In  evidence  tbe 
tacts  eonstltatlng  the  connter  showing, 
moat  of  them  consisting  of  acts  and  dec- 
laratlonB  by  tbe  prlaon^r  blmseir,  which 
were  Inconststent  with  tbe  good  faith  of 
his  showing,  and  those  which  conslsTed 
uf  declarations  by  others  not  being  sepa- 
rately objected  to  on  the  groond  thatlbey 
were  hearsay. 

6.  Tbe  testlmooy  ruled  upon  Id  the  sixth 
heudnote  tended  to  Illustrate  the  mottves 
of  the  accused  In  tbe  transaction  Id  qnes- 
tloD,  and  was  clearly  admissible. 

7.  Several  grounds  of  the  motion  for  a 
new  trial  are  based  upon  the  failure  and 
refusal  of  the  court  to  charge.  Id  effect, 
that  If  the  name  signed  by  tbe  accused, 
although  not  his  own,  was  one  which  he 
bad  been  accDatonied  to  employ,  and 
nnder  which  he  had  done  buslDess,  the  Ju- 
ry could  not  convict  him.  It  was  Insisted 
that  in  order  to  eoostltate  forgery  the 
name  most  bare  been  assumed  tor  tbe  sole 
purpose  of  defrauding  the  persons  alleged 
to  have  been  defrauded.  We  think  It  Im- 
material ff)r  what  purpose  the  name  was 
originally  aannmed  and  nsed,  If  It  is  shown 
that  in  the  Instance  in  qnestlon  it  was 
used  to  defraud.  It  was  a  tlctltlous 
name,  within  tbe  meaning  of  the  statute, 
(Code,  S  44SK,)  If  the  accused  gave  It  a  fic- 
titious character,  which  wa»  calculated 
aud  Intended  to  deceive,  by  importing  aa 
apparent  value  to  the  writing  which 
might  not  otherwise  attach  to  It  in  tlw 
minds,  of  tbe  persons  with  whom  the  ac- 
cused was  dealing.  Where  one  has  been 
accustomed  to  use  a  certain  assumed 
name,  It  la  not  to  be  implied,  merely  from 
hie  signing  such  name  to  a  hill  of  ex- 
rhange  or  other  writing,  that  the  purpose 
Is  to  defraud.  It  la  not  forgery  onless 
there  is  something  elae  besides  the  mere 
slfnilDg  tn  show  that  the  flctttioaa  char- 
acter of  tbe  name  la  In  that  Instance  an 
Instrument  of  fraud.  In  tbe  case  of  Dunu, 
)  Leach,  67.  and  Reg.  v.  Martin,  49  Law  J. 
M.  Cas.  11,  cited  for  the  plaintiff  tn  error, 
there  was  no  anch  showing  made.  In  the 


present  case,  however,  tbe  accused,  at  tbe 
time  of  signing  tbe  writing,  gave  a  ficti- 
tious character  to  tbe  name,  upon  the 
faith  of  which  be  Induced  tbe  parties  with 
whom  be  was  dealing  to  give  value  tor 
tba  writing.  According  to  bis  represen- 
tations to  them.  It  was  the  name  of  tbe 
son  of  Lord  Beresford.  an  English  noble- 
man of  great  wealth,  who  was  about  to 
deposit  In  bank  f25,000  In  the  name  of  this 
son.  When  Mr.  Hamilton  hesitated  about 
paying  tbe  money,  the  accused  said:  "Oar 
name  can  command  anyamoant  ofmoney 
in  England.**  He  not  only  used  an  as- 
sumed name,  but,  in  conuection  wttb  the 
signing  of  tbe  writing  in  question,  gave 
a  fictitious  character  to  tbe  name,  and 
Im personated  that  character.  In  order  to 
obtain  money  upon  tbe  writing,  which 
he  might  not  bare  gotten  If  he  had  sim- 
ply represented  himself  (o  be  Walter  S. 
Beresford,  or  had  stopped  with  the  repre- 
sentations be  had  made  as  to  his  own 
wealth,  without  making  these  additional 
representations  as  tu  bis  relationship  and 
standing.  The  parties  with  whom  he  was 
dealing  paid  over  their  money  to  the  sup- 
posed eon  of  Lord  Beresforil,  upon  the 
faith  of  a  writing  executed  by  the  accused 
in  that  character,  when,  as  It  afterwards 
turned  out,  the  name  used  was  not  his 
own  name,  and  Lord  Bereirford  bad  no 
son  of  the  name  used.  There  being  no 
such  son,  It  was  not  a  case  of  personattng 
another,  as  contemplated  by  section  4454 
of  tbe  Code.  It  was  the  personating  of 
a  fictitious  person,  and  this  Is  of  the 
essence  of  the  offense  described  In  tbe  sec- 
tion upon  which  the  first  count  of  this  In- 
dictment was  based.  Code,  S  4^. 

8.  9.  Tbe  court  did  not  err  In  its  Instruc- 
tions as  to  what  constituted  a  coanterleit 
letter  or  writing  under  section  4465  of  the 
Code.  The  evidence  warranted  the  tci:- 
dlct,  and  there  was  no  error  In  not  grant- 
ing a  new  trial  on  any  one  of  tbe  gronnda 
coutalned  In  the  motion  therefor. 

Judgment  affirmed. 


(90  Ga.  SU) 

BAST  TENNESSEE,  V.  &  O.  RT.  OO.  v. 
SMITH. 

(Snprame  Conrt  of  Georgia.   Nov.  14^  1892.) 

Rbvibw  OS  Appbal— RsPDSAL  ov  New  Trial. 
There  being  snfficieDt  evidence  to  nphold 
the  verdict,  and  the  trial  judge  being  aansSed 
tfasrevith,  his  discretion  in  refnring  a  new 
trial  will  not  be  hiterfered  with. 

(SrllabuB  by  the  Ooart) 

Error  from  city  court  of  Atlanta;  How- 
ABD  Van  Epps,  Judge. 

Action  by  W.  M.  Smith  against  the  East 
Tennessee,  Virginia  &  Georgia  Railway 
Company  for  peraonal  Injurleti.  There 
was  Judgment  for  plajntlfl,  and  defendan  t 
brings  error.  Affirmed. 
'  Dorsey,  Brewster  4&  B owelty  ioT  plaintiff 
in  error.  Hoke  Smith  and  J.  T.  Peadle- 
toa,  for  defendant  In  error. 

Siuuons,  J.  There  was  no  complain  t  of 
any  error  In  tbe  charge  of  tbtf  court,  oris 
tbe  rulings  made  during  the  trial.  It  was 
conceded  that  thejnry  were  fully  and  lalr^ 
\j  instructed  as  to  the  law  of  the  ci 
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The  BOle  qnestloD  to  be  considered  Is 
whether  the  verdict  le  supported  by  the 
evidence.  We  think  It  Is  clear  enough 
train  thn  evidence  that  the  railroad  com- 
pany waH  neKllgeot  with  reepect  to  the 
condition  of  the  brake  wheel,  end  that  the 
Injory  was  dae  to  that  caaae.  A  rale  of 
the  eompuny  declared  that  brakes  sbnald 
be  considered  In  bad  order  unless  the  brake 
wheel  was  secured  to  the  sbatt  with  a 
properly  fitted  nut;  and  It  was  the  duty 
of  the  car  Inepecture  to  make  regular  and 
Ireqnent  ezamlDatlons  to  aee  that  the 
brakes  In  this  reepect.as  well  as  In  others, 
were  kept  In  good  order.  Any  failure  In 
this  duty  was  likely  to  be  attended,  as  It 
was  In  this  case,  with  serious  Injury  to 
the  employes  whose  duty  It  was  to  use  the 
brakes.  If  the  threads  at  the  bpad  of  the 
staff  over  which  the  nut  was  fitted  were 
worn,  the  not  was  liable  to  work  off  when 
the  wheel  was  used.  A  few  boars  before 
the  Injury  occurred,  the  car  inspector  at 
Rome  examined  the  brake  In  question,  but 
gave  a  merely  casual  Inepectlun  to  the  nut. 
He  did  not  test  It,  and  did  not  climb  np 
on  the  car  to  look  at  It.  From  examina- 
tions made  alter  the  Injury,  on  the  same 
night  and  the  next  mornlog,  it  was  found 
that  the  shoulder  of  the  brake  staff  and 
the  threads  over  which  the  nut  was  fitted 
were  broken  and  badly  woru,  and  this 
condition,  apparently,  was  not  new,  but 
had  existed  fur  some  length  of  time.  The 
insecure  condition  of  the  nut  from  this 
cause,  although  not  perceptible  on  acasoal 
and  hasty  Inspection,  could  easily  have 
been  discovered  by  such  an  inspection  as 
It  was  the  duty  of  the  car  Inspector  to 
make.  It  was  contended  that,  It  the  rail- 
road company  was  negligent  In  falling  to 
ascertain  this  condition,  theplalntiCT  was 
equally  so,  as  be  also  was  charged  with 
the  duty  of  Inspection ;  a  rule  of  the  com- 
pany, which  was  put  in  evidence,  requir- 
ing that  every  employe,  before  using  any 
part  of  the  machinery  connected  with  the 
rannlng  of  the  trains,  should,  for  hie  own 
Bafery,  examine  and  ascertain,  as  far  as  he 
reasooahly  could,  as  to  Its  condition  and 
soaudness.  This,  duty,  however.  Is  to  be 
measured  by  tbe  employe's  opportunities, 
in  the  light  ol  hie  situation  at  and  before 
the  time  he  makes  use  of  the  machinery. 
The  law  and  the  rule  above  referred  to 
merely  reqnire  him  tu  examine  as  far  as  he 
"reasonably"  can.  To  charge  the  plain* 
tllT  with  knowledge  of  the  Insecure  con- 
dition of  the  brake  wheel,  and  with  negli- 
gence in  having  used  It  in  that  condition, 
he  must  have  had  reasonable  time  and 
opportunity  to  ascertain  that  such  condi- 
tion existed,  and  must  hare  failed  to  ex- 
amine as  far  as  be  reasonably  could  under 
the  drcomstances  In  whicb  he  was  placed. 
Looking  to  the  evidence  bearing  optm  this 
part  of  the  cafle,weflnd  that  the  plaintiff's 
duties  OD  that  particular  train  began  at 
Rome  when  the  train  was  turned  over  to 
the  crew  by  the  yard  master,  under  whose 
supervision  It  was  made  up,  and  that, 
during  the  trip  from  that  point  to  the 
place  where  tbe  Injury  occurred,~a  dis- 
tance of  about  60  miles,— he  was  occupied 
In  attending  to  the  brakes  on  several  care, 
tbe  grades  being  heavy,  audit  being  fre- 
<iuently  necessary  to  turn  the  brakes  on 


and  off;  that  there  were  26  loaded  cars  In 
the  train,  besides  the  cab  at  the  rear,  and 
there  was  but  one  other  brakeman  besides 
the  plaintiff,  and  that  brakeman's  place 
was  at  th«  front  ol  the  train.  Cp  to  tbe 
time  of  tbe  Injury,  tbe  plaintiff  had  not 
used  tbe  brake  in  qoestlon.  because  tbe 
car  to  which  It  was  attached  was  dIflBeuit 
of  access  from  other  parts  of  the  train, 
and  it  was  usually  necessary  when  the 
brakes  had  to  be  put  on  or  takttnnO  to  do 
BO  hurriedly,  and  to  go  quickly  from  car 
toear;  so  throagbootthe  trip  he  bad  non- 
fined  his  braking  to  a  series  of  box  cars, 
on  the  tops  of  which  he  could  move  about 
with  ease.  The  brake  In  question  was  on 
a  coal  car  in  the  rear  of  the  box  cars,  and 
was  separated  from  them  by  several  cars 
loaded  with  coaland  machlnery,and  hack 
of  that'  car  was  another,  loaded  with  a 
large  oil  tank,  which  nearly  covered  It, 
and  that,  in  tarn,  was  followed  by  the 
cab;  so  that,  whether  the  brake  was  ap- 
proached from  the  cab  or  the  box  cars,  It 
was  very  difficult  to  get  to  It  while  the 
train  was  moving.  Just  before  the  Injury 
occurred,  tbe  plaintiff's  duty  required  him 
to  leave  the  train  at  a  station  to  get  cer- 
tain uTderti,and  when  the  train  left  lie  got 
aboard  the  cab,  where  be  read  the  orders. 
It  was  then  dark.  A  lew  mlnateq  after, 
while  descending  a  ste^  grade  towards 
the  river,  where  they  were  putting  in  new 
trestllog,  it  became  necessary  to  put  on 
tbe  brakes,  and  the  plaintiff  got  on  the 
tank  ear  next  the  cab,  and  turned  the 
brake  of  that  car,  but  found  that  the 
chain  was  loose,  and  it  would  not  work; 
and  he  then  made  his  way  to  tbe  next  car, 
where  the  brake  In  question  was.  He  tes- 
tified that  he  held  up  his  lantern,  and 
looked  at  the  nut  which  held  the  brake 
wheel,  and,  Qnding  It  In  place,  he  put  tbe 
lantern  down,  and  turned  tbe  wheel  to 
]  find  whether  It  would  work  properly. 
Everything  was  apparently  In  proper  cpn- 
dltion,and  he  continued  to  turn  the  brake 
wheel  aatil  suddeoly  ft  came  off,  and  he 
fell  between  the  cars.  He  stated  that  his 
examination  of  the  condition  of  the  wheel, 
etc.,  was  the  best  it  was  possible  for  him 
to  make  under  the  circumstances.  The 
situation  was  such  that  he  had  to  act 
quickly.  Whether  the  plaintiff  exercised 
due  dlllgeoce,  and  examined  as  far  as  ha 
reasonably  could,  under  the  circumstan- 
res,  the  coodltlon  of  the  brake  wheel,  etc., 
before  nslng  it,  was  a  question  tor  the 
jury;  and,  lu  the  light  of  this  evidence, 
we  cannot  say  that,  In  finding  that  he  did, 
their  verdict  was  without  evidence  to 
support  It.  After  a  careful  rending  of  the 
whole  of  the  evidence  in  the  record,  we 
are  satisfied  that  tbe  discretion  of  the 
trial  judge  In  refusing  a  new  trial  shunld 
not  be  interiered  with. 
Jodgment  affirmed. 


(90  Qa.  61S) 
JOHNSON  V.  SIMBRtiT. 
(Supreme  Court  of  Georgia.  Dec  2,  1892.) 
Deed— Dbscript]OS  or  Pbopsrtt. 
Where  a  deed,  properly  recorded,  ooa- 
Teyed  five  coQti|?iiou3  lots,  describing  them  by 
their  numbers,  and  naming  the  aggregate  quan- 
tity of  land  Qonveyed,  the  whole,  aithoa^  oallad 
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In  the  deed  '*aTe  traeti  or  lofi  of  land,  •  •  • 

containing  202^  acres  each,"  may,be  considered 
aa  one  entire  tract,  the  bonndanes  of  which 
are  the  erlginal  Unei  on  the  margina  of  the  tract 
an  established  bj  the  state  when  the  lota 
were  laid  off  In  tlie  original  aarrer.  Poaaev- 
akn  nndn  aneh  a  daed  of  a  pait  of  tbm  land 
thus  oonTOTod  will  embrace  the  whole  tract 
described  In  the  deed.  The  MMiTeyuice  In  thi« 
ease  la  similar  to  those  in  the  eases  of  Parker 
T.  Jones,  57  Oa.  204;  Janes  t.  Patterson,  62 
Oa.  527;  Tritt  t.  Roberta,  64  Oa.  1(77.  and 
Anderson  Dodd,  66  Ga.  402.  It  Is  unlike 
the  deed  in  the  caae  of  Barber  t.  Shaffer,  70 
Oa.  280.  In  that  caae  the  lots  were  not  ad- 
jacent, bat  some  of  them  were  Mwu^tod  from 
tiie  wiera  br  intenrening  lota.  The  aridenee 
warranted  the  rerdict. 
(Syllabna  by  the  Court.) 

Error  from  aDperlor  eoort,  Crawford 
eoonty;  J.  H.  Mabtih,  Judffe. 

Aetinn  by  Ancle  T.  Jobnaon»  executrix, 
esrainat  A.  T.  Slmerly*  to  enjoin  defendant 
from  cQtttDg  trees  on  a  certain  piece  of 
land,  and  fur  damagea.  There  was  a  ver- 
dict for  defendant,  and,  plalntitr's  motion 
for  a  new  trial  helng  overruled,  she 
brInKB  error.  Afttriued. 

h  D.  Moore,  for  plalDtlO  tn  error.  X.D. 
Smltbt  for  dtfendant  In  error. 

Simmons,  J.  Mrs.  J  obnson,  aa  axecntrlx 
of  W.  B.  Johnson,  alleged  In  her  petition 
that  Johnson,  when  he  died,  was  seised 
and  poaHeased  of  lot  and  land  No.  28  la 
the  seventh  diatrlct  of  orlglDallj  Houa- 
ton,  now  Crawford,  county,  and  bad  pei^ 
feet  title  thereto,  and  thut  Slmerly  had, 
without  unj  right  or  authority,  entered 
upon  the  land,  cut  and  felled  timber, 
cleared  out  roadways,  etc.,  and  coatinued 
to  do  so,  ttaongb  notified  to  desist.  She 
prayed  an  injunction,  Jadgment  tor  dam- 
ages, and  tbe  appointment  of  a  receiver, 
subject  to  final  decree.  The  evidence  of 
title  Introduced  by  her  on  the  trial  was  a 
grant  of  tbe  lot  In  question  by  the  state 
to'  A.  J..  &  D.  W.  Orr,  Issued  in  1840.  and 
tbelr  deed  to  Johasou.  dated  1840,  aud 
recorded  in  1889.  The  defendant  claimed 
aa  tenant  tinder  U.  A.  Cherry,  and  lutro- 
daced  a  chain  of  deeds  to  show  title  in 
Cherry,  all  of  which  incliitled  the  lot  In 
qaestlon,  and  the  first  ot  which  was  dated 
1868,  and  was  recorded  in  1860.  This  deed 
described  the  property  conveyed  aa  ful- 
Iowa:  "All  those  five  tracts  or  lots  of 
land  lying,  beiog,  and  situated  In  tbe  7tb 
district  of  originally  Houston,  now 
Crawford,  county.  In  said  state,  [of  Geor- 
gia,] •  •  •  and  containing  202J^  acres 
each,  more  or  less,  and  known  and  dls- 
tlDgnlshed  In  the  plan  of  said  district  us 
Nob.  29.  30,  SI,  37,  and  28,  and  contaiulog 
In  all  1 ,0]2Ji  acrea,  more  or  less. "  Tbe  de- 
scription was  tbe  same  as  this  in  all  tbe 
SDCceedIng  deeds,  except  those  to  Cherry 
and  his  grantor,  executed  in  1889  and  189U, 
In  which  an  additional  lot  was  conveyed, 
aud  thedeecriptiott commenced  as  follows: 
"All  and  singular  that  lot  or  parcels  of 
land."  etc.  All  tbe  deeds  In  tbe  defnud- 
ant's  chain  were  duly  recorded.  It  ap- 

Seared  from  tbe  evidence  that  tbe  five  lots 
escribed  were  contiguous,  forming  to- 
getberone  body  of  land,  which  was  known 
aa  the  *'Rlcb  Hill  Place,"  and  that,  as  to 
at  least  a  part  ot  tbe  property,  there  was 


actual   and  eontinaoiia   possssrton  by 

Cherry  and  his  predecessors  in  title,  begin- 
ning about  the  time  of  theexecntion  ot 
the  first  deed,  (1859,)  althoagb  dnrinip 
that  period  no  one  bad  lived  on  lot  38,  or 
coltlvated  or  Inclosed  It.  The  ]ni7  foond 
In  favor  of  tbe  defendant,  and  the  plalntUI 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  she  excepted. 

The  grounds  of  tbe  motion  were  tbattba 
verdict  was  contrary  to  law.  evidence, 
etc.,  and  chat  the  court  erred  in  charging 
as  follows:  "If  lot  No.  28  was  conveyed 
with  other  lota  of  land,  and  tbe  entire 
land  aggregated  1,01%  acres,  and  It  was 
BO  stated  In  the  deed,  and  it  tbe  lots  con- 
veyed were  In  one  body  or  tract,— that  is, 
if  tbe  lots  were  adjoining  or  contiguous 
to  each  other,— the  possession  of  a  part 
ot  tbe  tract  would  be  constructive  posses- 
sloD  of  tbe  entire  tract  conveyed  in  tbe 
deed;  and  If  the  deed  was  properly  re- 
corded, and  the  defendant,  and  those  un- 
der wbom  he  claims  title,  held  poasession 
for  seveu  years,  then  his  title  would  be 

food,  and  you  should  find  tor  defendant.* 
'here  was  no  error  In  these  Instructions. 
The  Code  (section  2681)  declares  that 
"oonstructlve  possession  of  lands  is  wbera 
a  person  having  paper  title  to  a  tract  ol 
land  la  In  actual  possession  of  only  a 
part  tbsreot.  In  snch  a  case  the  law  con- 
strues tbs  poasessinn  to  extend  to  tbe 
boundary  of  the  tract."  Although  la  all 
the  deeds  under  which  the  defendant 
claimed,  down  to  that  of  1880,  tbe  land 
was  described,  not  as  one  tract,  bat  as 
"five  tracts,"  tbe  several  tracta  described 
really  constituted  but  one  tract,  tbe  whole 
lying  tOKether  in  one  body.  This  being 
so,  it  is  Immaterial  how  many  subdivi- 
sions are  named  tn  tbe  deed.  In  Parker 
V.  Jones,  67  Ga.  204,  It  was  held  that  tta» 
word  "tract"  In  this  statute  "means  all 
tbe  land  embraced  in  the  deed  and  lying 
contiguous,  no  matter  ot  bow  many  differ- 
ent parcels  ur  lots  It  was  originally  com- 
posed." To  the  same  effect,  see  Janes  V. 
Patterson,  63  Ga.  627;  Trllt  v.  Roberts. 
64  Ga.  156;  Anderson  v.  Dodd.  65  Ga.  402. 
The  caae  of  Barber  v.  Shaffer,  76  Ga.  283, 
was  cited  by  cuuuHel  for  the  plaintiff  la 
error  as  holding  that  tbe  deed  must  d» 
scribe  the  land  as  one  tract.  That  deci- 
sion does  not  mean,  bowever,  that,  where 
tbe  land  described  is  in  fact  one  tract,  ft 
must  In  so  many  words  be  called  one 
tract.  In  that  ease  the  lots  were  not  ad- 
jacent, but  some  ol  tbem  were  ssparated 
from  the  others  by  Intervening  lots.  This 
fact  we  ascertained  by  comparing  tbe 
transcript  of  tbe  record  filed  Id  the  clerk's 
office  with  the  official  maps  of  thedlstricts 
lu  the  office  of  the  secretary  ol  state. 

It  was  eonteuded  that.  In  order  for  the 
statute  to  apply,  the  deed  must  describe 
the  boundaries  of  tbe  tract,  and  that  the 
deeds  under  which  the  defendant  claims 
do  not  do  this.  We  think  the  boundaries 
are  ButtlcleDtly  described.  Tbe  deeds  give 
the  numbers  of  the  lots  as  they  were  laid 
off  aud  numbered  In  the  orfginal  survey 
by  tbe  state,  and  the  boundaries  are  the 
Hues  on  the  margin  ot  the  tract,  as  estat>- 
llsbed  by  the  state.  This  description  waa 
sufficient  to  Identify  the  land,  and  to  pat 
the  world  on  notice  of  the  extent  ol  ths 
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claim  made  under  tbe  deed.  See  Barber 
V.  Shaffer,  76  Qa.  286b.  The  eTidenee  war- 
ranted tbe  verdlet.  Judgment  afflrmed. 


<91  Qa.  Ill) 

obntraij  railboad  &  BANKiNa  oa  ▼. 

BAYBReCaL 
(Snpreme  Court  of  Georgia.  Dee.  6,  1390.) 

OUBIIM  —  GoimOTtNS    LiKBI  —  SXIVXT  TO 

VaaiMT— BrronroB— PBBamiFTioiiB. 
1.Id  aa  aetion  far  damage  to  goode  tnui»> 
ported  orer  ocHuieeting  lallroadst  brooEht  nndeof 
Mction  20S4  of  the  Code,  agaiuA  tbe  last  com> 
paiv  that  recelTed  the  goods  aa  *in  eood  rarder," 
It  Is  not  necessarT',  in  order  to  antnorUe  a  re- 
coTery,  that  the  plaintiff  shall  Introduce  In 
evidenco  tha  bU  «f  ladbig  ^tsd  hf  tte  hiltlal 
oompaur 

2.  Where,  on  the  trial  of  sneh  a  case,  the 
proof  showed  that  the  goods  were  recdred 
from  the  shipper  br  the  initi&l  company  at 
GbaileaCon,  &  G.,  and  kiaded  In  one  of  lu  can^ 
to  be  ccHiTeyed  to  Macon,  Oa^  and  the  car  con* 
tsining  them  was  dellT^red  to  the  consignee 
"at  the  Old  Coarthonse  sauare  on  the  defend- 
ant's railroad*'  at  Macon,  It  was  not  error  to  re- 
fose  a  nonsuit  aa  the  noond  that  there  was  no 
erldetiee  conneeting  uie  defendant  with  the 
shipment.  The  jnrr  might  reasonablr  infer 
from  this  evidence  that  the  defendant  bad  re* 
oeived  the  goods  from  the  connecting  carrier, 
and  transported  them  orer  its  own  line,  and 
was  in  possesskm  of  them  when  the  consignee 
received  than. 

3.  QoodB  recdTed  by  a  railroad  company 
from  a  connecting  line,  and  carried  over  its  own 
road,  are  presamed  to  have  been  received  as 
"in  good  order,"  if  nothing  appears  to  the  con- 
trary. Railroad  Go.  v.  Rogers,  66  Oa.  2S1. 

(Syllabna  by  the  Goort) 

Error  from  city  cunrt  of  Macon ;  John 
P.  Roia,  Judse. 

Action  by  Henry  Bayer  ft  Son  aKalnat 
the  ('entrnl  Railroad  &  Banking  Corapaoy 
to  recover  damages  to  guoda  transport- 
ed by  deleadant.  Delendant'a  motion  for 
nonenlt  was  overraled,  and  It  brings  er- 
ror. Afflrmed. 

The  following  la  tbe  official  report: 

Action  [or  damages  against  the  Central 
Railroad  Company  by  tbe  Hblp(>erB  of  a 
car  load  of  bananas,  allCKlog  that  on  the 
28d  of  January,  ISDl,  they  delivered  the 
bananas  to  the  Charleston  &  Savannah 
Railway  Company  at  Cbarteston.  S.  C. 
tn  be  delivered  at  Macon,  Ga.,  to  Sewell, 
plalntllfs*  agent;  that  tbe  car  did  not 
reach  Macon  ootll  tbe  29th  of  January, 
when  the  bananas  were  greatly  damaged; 
that  tbe  car  was  brought  to  Macon  by 
tbe  defendant  over  Its  line  of  railroad,  and 
it  waa  the  last  road  or  eomn*0Q  carrier 
In  the  chain  of  connecting  roade  or  car- 
riers tbat  transported  tbe  car;  that  It  re- 
ceived the  car  of  bananas  as  In  good  order 
from  Its  connecting  road ;  and  tbat  It  was 
grossly  negligent  In  transmitting  tbe  same, 
In  that,  whereas  the  car  shonld  have  been 
transported  to  Macon  In  8H  hours,  it  did 
not  reach  Macon  nnlU  4  days  after  It  was 
delivered  to  tbe  defendant.  It  was  fur- 
ther alleged  that,  when  the  bananas  left 
Charleston,  they  were  in  perfect  condition, 
and  properly  packed  and  stored  for  ship- 
ment, and  that  the  damage  occurred  with- 
out fault  of  plaintiffs.  Upon  the  Introduc- 
tion of  tbe  evidence,  tbe  defendant  moved 


lor  a  nonsuit.  Tbe  motion  wasovermled, 
and  the  exception  was  taken. 

1.  The  first  gronnd  for  nonsalt  was 
tbat  the  plalntltCs  could  not  recover  wlth- 
ont  accounting  for  tbe  bill  of  lading  undet 
wtalcb  tbe  shipment  was  made,  or  putting 
It  In  evidence.  The  testimony  on  this  sub- 
ject was  by  Sewell,  to  wit:  "I  bad  a  bill 
of  lading  for  these  goods.  Can't  tell 
where  It  Is  now.  It  specifies  the  terms  ot 
tbe  shipment,  wbat  goods  were  shipped, 
when  shipped,  and  tbe  condition.  I  may 
probably  bare  It  amongst  my  papers. 
Think  I  sent  It  to  plalntlfb,  as  we  usually 
pat  tn  tbe  hOl  of  lading  with  the  claim. 
Think  very  probably  I  sent  it  back  to 
tbem.  Have  no  recollection  about  It.** 

a.  The  other  gronnd  was  that  there  was 
no  evidence  connectlngtbedefendant  with 
tbe  sblpment,  or  that  It  was  gallty  of  any 
nei^lgenreln  Its  transportation, and  tbat, 
under  the  evidence,  the  plaintUta  were  not 
entitled  to  a  recovery.  Sewell  testified  tbat 
the  bananas  were  delivered  to  him  at  the 
"Old  Conrthouse  square,"  (they  call  It,) 
on  the  Central  railroad,  on  the  2Qth  ot 
January;  tbat  they  bad  been  delayed  tor 
6  days  on  tbe  road,  and  shoald  have  been 
delivered  at  least  3  days  earlier;  tbat  ^ 
days,  or  8,  at  tbe  oatslde,  Is  a  reasonable 
time  tor  the  transportation  from  Charles* 
ton  to  Macon;  that  tbe  bananas  were  tbe 
property  of  plaintiffs,  who  ablpped  tbem 
to  him  as  agent  to  sell  tor  them;  and 
that  they  were  delivered  to  htm  and  re- 
ceived by  bim  In  tbe  car.  He  cannot 
swear  wbetber  be  examined  them  on  tbe 
28th  or  not.  and  does  not  remember 
wbetber  or  not  be  opened  the  ear  on  tbat 
day.  After  examining  an  affidavit,  be 
swears  tbat  tbe  car  load  was  received  on 
tbe  29tb,  etc.  Egan,  a  clerk  for  the  plain- 
tiffs, testified  that  the  car  load  ot  bananas 
was  first  qaallty,ln  perfect  condition  for 
shipment,  and  carefi^ly  selected  and 
sblpped.  Tbey  were  packed  with  bay.  In 
sufficient  qaantlty,  on  tbe  floor  and 
around  tbe  aides  of  the  car,  by  a  man  of 
30  years'  experience  In  such  business;  and 
that  the  car  was  delivered  to  the  Charles- 
ton &  Savannah  Railway  Company, at  Its 
depot,  on  the  23d  of  January.  1891.  There 
was  farther  testimony  showing  the  extent 
ol  the  damage  to  the  Irult  by  being  kept 
too  long  tn  the  car. 

R.  jF'.24yoo,for  plaintiff  Inerror.  Lanier^ 
Aodenoa  A  Audenon^tot  defendants  In 
error. 

Pes  Cdriak.  Judgment  affirmed. 


90  Qa.  <30) 

GONTRAL  RAILROAD  &  BANKING  00.  v. 
MALTSBY. 
(Supreme  Oonrt  of  Gewgia.    Dee.  6,  1892.) 

Injdbt  to  Ehflotb  —  Dbfbctivb  Maobixbrt  - 
GRsniBiuTT  ov  WiriTBBSBS  —  Opmiox  Bvi 

SBKOB. 

"Lin  m  fiur  as  the  evidence  of  an  emplc^'e 
of  one  of  the  parties  conflicts  with  that  of 
0^1^  witnesses,  the  Jniy  mar  look  to  his  em- 
ployment as  a  fact  which  nuiy  effect  his  credl- 

2.  A  request  to  charge,  covered  by  the  gen- 
eral charge,  need  not  be  given. 

8.  Tm  evidence  being  that  the  plaintiff  was 
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fnralihed  a  coupling  stick,  to  be  osed  till 
he  learned  how  to  coonlR  without  It,  and  that 
his  injury  was  recdred  after  be  hnd  learned  to 
ooaple  without  a  stick,  and  had  on  many  occa^ 
■loDB  done  80,  some  of  the  iostanceti  beiog  in  the 
presence  of  his  av.pwior  oflicera,  who  made  do 
objection,  the  court  properiy  denied  a  request  by 
the  defendant  to  charge  the  jury  that  if  tlie 
plaintiff,  in  undertalcing  the  service,  was  fur- 
nished with  a  coupling  stick,  and  directed  to  use 
it  in  coupling,  but  did  not  use  it  at  the  time  of 
the  injuiT,  and  attempted  to  make  the  coupling 
with  his  band  instead  of  the  Eticic,  and  was  hurt 
in  making  audi  attempt,  be  could  not  recover. 

4.  That  an  oigfne  was  def  ectiTe  la  not  ea> 
tahlished  by  the  testimony  of  the  plaintiff  that 
the  engineer  told  him  some  days  after  the  in- 
jury that  it  had  certain  defects,  although  the 
en^e«-  had  testified  that  he  did  not  so  tell 
him.  Impeaching  the  evidence  of  the  engineer 
by  contradicting  him  as  to  what  be  had  said 
would  not  prove  that  what  he  had  said  was 
true.  Snch  impeaching  evidence  being  the  on- 
ly evidence  touching  any  defect  in  the  engine, 
there  was  nothing  on  which  to  base  instructions 
to  tlie  Jury  to  "look  to  the  evidence,  and  deter- 
mine wheuier  the  engine  was  defective,  •  •  • 
whether  there  was  a  leak  In  the  steam,  which 
escaped  into  the  cylinders,  and  caused  the  scd- 
dent."  So  iostnictlng  was  conseqiieiitlj  em^ 
neoua 

6.  AuBwen  to  hypothetieal  aneitioiia  as  to 
how  an  es^e  would  act  If  steam  escaped  into 
the  cylinders,  etc,  would  not  establish  the  fact 
that  there  was  a  defect  in  the  engine,  without 
evidence  that  the  particular  engine  acted  in 
that  manner. 
(Syllabus  br  the  Court.) 

Error  from  superior  eoart,Bibb  cuoDty ; 
A.  Ij.  Millek,  JudKe. 

Action  by  O.B..  Maltaby  against  the  Cen- 
tral RaUroHd  &  BanklnK  Cumpany  to  re- 
cover (or  peraoDal  Injuries  caused  by  de- 
fendant. There  was  u  verdict  fur  plalntKI, 
and^  defendant's  tnotluii  fur  a  new  trial 
belDKnveri  uleil.it  brings  error.  Reversed. 

£.  F.Xyoc.  lor  plaintiff  in  error.  Mta- 
far  WioibeHjr,  for  defendant  In  nrror. 

SiuM<iNS,  J.  The  Injury  on  account  of 
n-likh  Che  actlun  wan  branKht  was  the 
iiiaRhlii?  of  the  plaintiff's  hand  whilu  be 
was  cuupling  cars  as  a  "car  coupler"  of 
the  dcfeudant.  Tlie  following  appeared 
from  the  evidence:  A  train  of  cars  at- 
tacbed  to  an  englae  was  to  be  coupled  to 
a  single  car,  and  the  plaintiff  signaled  to 
tbeeogineer  tuback  the  train  towards  the 
car.  The  train  came  back  slowly,  until 
within  about  12  Inches  uf  the  car,  and 
stopped.  The  plaintiff,  who  had  gotten 
between  the  train  and  the  car  In  order  to 
make  the  coapUng.  signaled  again,  doing 
so  with  a  coupling  stick  which  be  held  in 
bis  right  band,  and  at  tbe  aame  time  lifted 
the  link  with  bis  left  hand;  but  before  he 
could  draw  his  hand  out  tbecars  came  to- 
gether, and  mashed  bis  fingers.  In  ap- 
proaching the  car  the  train  wan  upon  a 
downward  grade.  The  plaintiff  testified 
that  by  bla  signal  he  bad  directed  the  en- 
gineer to  come  back  slowly,  and  that,  if 
tbe  train  bad  eome  la  that  manner,  be 
conld  hare  made  tbe  coupling  wltbont 
getting  bart:  but  tbut  Instead  It  Jumped 
back  saddeuly,  and  wltb  great  force.  Ac- 
cording to  tbe  declarntlon,  thla  sudden 
movement  was  due  to  the  tact  that  tbe 
vacuum  brakes  on  the  engine  were  oat  of 
order.  It  was  alleged  that,  in  order  to 
stop  tbe  euKlne  when  the  first  stop  was 


made  In  coming:  back,  the  engineer.  In- 
stead of  putting  uu  tbe  brakes,  threw  the 
reverse  lever  forward,  and  tbat  this  left 
the  cylinders  full  of  steam,  so  that,  when 
the  engine  started  the  last  time.  It  bound- 
ed back  In  the  manner  abuve  stated.  No 
witness  testified,  however,  that  tbe  brakes 
were  In  this  condition,  or  that  the  engi- 
neer failed  to  Dse  tbe  brakes,  and  used  the 
lever  instead.  On  the  contrary,  the  engi- 
neer testified  that  the  engine  was  In  good 
condition,  and  that  In  coming  back  be  did 
not  use  the  lever  at  all,  but  used  only  tbe 
brakes;  that  be  simply  let  tbe  brake  off, 
and  slacked  theengtne.and  tbe  train  rolled 
back  slowly.  The  plaintiff,  in  rebuttal, 
testified  that  three  days  after  he  was  hurt 
the  engineer  said  to  him  that  at  tbe  tlnie 
of  tbe  injury  "the  engine  was  atiff  la  tlie 
Joint  and  machinery,  and  It  was  all  that 
be  conld  do  to  manage  the  reverse  lever, 
and  pull  ber  back  and  forward;  that  the 
throttle  leaked,  and  be  bad  to  work  It  al- 
together with  the  reverse  lever,  and  be 

f tailed  ber  back  down  grade,  and  she 
□roped  back."  Hypothetical  testimony 
was  introdoced  to  show  tbat,if  tbe  engine 
was  In  tbe  condition  alleged,  it  would 
Jump  back  Id  tbe  manner  stated.  TTaiess 
the  statements  attributed  to  the  engineer 
could  he  treated  as  evidence  of  the  defect- 
ive condition  of  the  engine,  there  was 
nothing  In  the  testimony  to  show  that 
such  a  condition  existed,  or  had  aoythlng 
to  do  with  the  injury,  except  in  su  far  a« 
it  might  be  inferred  from  what  the  plain- 
tiff testlfled  as  to  the  rapidity  with  which 
tbe  train  came  back.  Such  statementa, 
however,  as  the  engineer  may  have  made 
out  of  court,  though  they  may  have  tend- 
ed to  Impeach  hi m,  were  not  evidence  as 
to  thetruth  of  anythinghe  may  have  eslii. 
Not  being  a  part  of  the  res  g«st«,  they 
were  clearly  Inadmiwiible  as  declaratlonH 
or  admissions  agelusttbe  railroad  cnin- 
pany.  Code.  9  220G;  Uailruad  Co.  v.  Lld- 
dell,  86  Oa.  487,  (2,)  11  S.  E.  Rep.  N53,  and 
cases  cited;  Railroad  Co.  v.  O'Brien,  lia 
D.  K.  99,  7  Sup.  Ct.  Rep.  118.  The  utmuet 
the  plaintiff  could  accomplish  by  proving 
such  statements  would  be  to  show  that 
the  witness  was  unworthy  of  credit,  and 
thus  deatniy  tbe  effect  ol  bla  t^etimuny ; 
hot  tbe  elimination  of  hta  testimony  from 
the  case  would  not  tend  in  any  degree  to 
set  up  as  evidence  the  contrutlictory  mat- 
ter stated  by  tbe  witness  out  of  court. 
Proof  that  statomenttt  out  of  court  were 
at  variance  with  the  sworn  statements  iu 
court  would  not  tend  to  show  that  the 
former  were  true,  or  give  any  value  as 
substantive  evidence  to  matter  which, 
except  for  tbe  purpose  of  showing  that 
the  witness  was  unworthy  of  belief,  would 
not  be  admissible  at  all.  There  was  con- 
sequently no  evidence  on  which  the  court 
could  base  instructions  to  tbe  Jury  to 
"look  to  tbe  evidence,  and  determine 
whether  the  engine  was  defective,  *  •  • 
whether  there  was  a  leak  in  the  ateam. 
which  escaped  into  the  cylinders,  and 
caused  tbe  accident."  Moreover,  this 
part  of  tbe  charge  was  calculated  to 
mislead  the  Jury  as  to  the  effect  of  tbt 
testimony  before  them.  No  explanation 
being  made  elsewhere  in  tbe  charge, 
nor,  so  far  as  appears,  at  any  other 
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Mme  rluring  the  trial,  which  woold  re- 
strict the  effect  ot  the  statementa  claimed 
to  have  been  made  by  the  engineer  out  ot 
conrt,  BO  that  the  Jary  would  nnderatand 
that  they  were  to  regard  tbem  merely  as 
Impeaching  teetlmony.and  these- being  the 
only  statemente  before  them  aa  to  the  al- 
leged defective  coudltion  of  the  eoglne,  the 
Inference  Irum  the  InBtructlona  herequoted 
would  be  that  they  were  authorized  to 
consider  such  Htatements  an  evidence  on 
that  snhject.  These  Inntrnctlons,  there- 
lore,  were  clearly  erroneous.  On  this  sub- 
ject, see  WattH  t.  Starr.  86  Ga.  8d2, 12  8.  E. 
Rep.  685.  It  was  there  held  that, "though 
declarations  made  out  of  court  by  a  wit- 
ness may  be  used  to  Impeach  the  witness, 
they  cannot  be  treated  as  substantive  evi- 
dence to  establish  the  tacts  which  they 
affirm ;  and  a  chargeot  the  court  so  treat- 
InK  tbem,  whether  expressly  or  by  neces- 
sary implication.  Is  errooeous.  Such  a 
charge  is  vlcions.  as  based  on  an  assumed 
state  of  facts,  where  this  class  of  declara- 
tions is  the  only  evidence  to  which  It 
could  apply."  Because  of  the  error  stated 
the  Judgment  of  the  court  below  denying 
a  new  trial  Is  reversed. 

Other  queetlonH  In  ttte  case  are  dealt 
wltb  In  ibe  beadnotes.  As  to  the  excep- 
tion ruled  upon  In  tbe  Urst  headnote,  see 
Railroad  Co:  t.  Mitchell,  63  Oa.  178.  Tbe 
charge  requested,  which  U  Is  complained 
tbe  court  refused  to  give,  was  sufBdently 
covered  by  the  generad  charfw  as  siTen. 

Jodgmeot  reversed. 


(90  Go.  663) 

TDTTLIQ  et  al.  v.  CHEIQVES.  (EXGHANGB 
BANK  OF  FT.  VALLEY,  Intervener.) 

{Supreme  Court  of  Gkor^a.  Jan.  4,  1893.) 

ExECDTiOH— Claim  Pass— EviDB!tcs— Plbdqbd 

QOODS. 

1.  In  a  claim  case,  evidence  tending  to 

show  that  the  defendant  In  execution  ^...^  pur- 
chased the  property  levied  on,  not  for  binmelf, 
bat  as  the  aeent  of  another;  that  the  ulaimunt 
had  adranred  the  money  to  pay  for  tbe  proper- 

gr  under  a  contract  with  the  agent  that  the 
tie  should  be  in  the  claimant  until  reimbnrsed 
for  the  money  so  advanced,  and  that  such  re- 
imbursement was  to  be  made  by  the  principal 
of  the  agent  making  the  purchase, — is  admis- 
sible in  favor  of  the  claimant  as  a  part  of  the 
histoi?  of  the  transaction  under  investif;nttoD, 
and  should  not  be  rejected  as  tending  to  show 
title  in  a  stranger  to  the  record. 

2.  The  evidence  showing  that  the  title  to 
the  property  levied  on  was  not  in  the  defend- 
ant in  execution,  but  was  for  tbe  time  being 
in  the  claimant  an  security  for  the  purchase 
money  which  the  claimant  had  advanced,  and 
which  was  to  be  refunded  by  the  person  for 
whom  the  defendant  in  execution  acted  as 
agent  In  parchaslng  the  property,  there  was  no 
error  in  adjudging  that  sudi  pn^terty  was  not 
sahject  to  tbe  ezeentkui. 

(Srllahns      tbe  CourtJ 

Error  from  superior  court,  Houston 
cooDty;  A.  L.  Miller,  Judge. 

Action  by  Tuttle  ft 'Wakefield  against 
one  Chceves  to  recover  a  quantity  of  cot- 
ton. The  ExchanRe  Bank  of  Ft.  Valley 
Intervened,  and  claimed  the  cotton.  There 
was  JudgmeuT  !or  the  claimant, and  plaln- 
Wttft  bring  error.  Affirmed. 


W.  H.  Harrffl  and  W.  'A.  Mafibewa,  for 

?lalutUIs  tn  error.  FV.  C.  Wiuelow  and 
'natoa  A  OOai,  lor  defendants  In  error. 

Ldmpkin.  J,  Gbeeves  was  engaged  at 
Ft.  Valley  In  the  business  of  buying  cot- 
ton, nut  for  himself,  but  for  others.  He 
bad  made  an  arrangement  with  the  Ex- 
change Bank  of  that  place  by  which  the 
bank  was  to  pay  for  such  cotton  as  he 
might  purchase  upon  orders  received'  Irom 
his  customers,  upon  the  express  contract 
that  tbe  title  to  tbe  same  should  be  In  the 
bank  until  It  waa  rdmbnrsed  for  the  par> 
cbase  money  so  advanced.  In  porsnance 
of  this  contract,  the  warehouse  receipts, 
which  controlled  the  possession,  were  to 
be  delivered  to  the  bank  tn  every  Instance, 
before  it  furnished  the  money  to  pay  lor 
thecutton  contracted  for  by  Cfaeeves.  For 
convenience,  payments  for  tbe  cotton  were 
made  by  the  bauk  upon  checks  drawn  by 
Cbeeves,  the  amounts  of  which  were 
charged  upon  an  account  kept  with  bim 
for  this  purpose,  and  this  account  was 
credited  by  all  sums  received  by  the  bank 
(romCbeeves'cuetomersIn  payment  of  cot- 
ton bought  for  them.  Wben  cotton  was 
shipped  to  such  customers,  tbe  bills  ot  lad- 
ing issued  by  the  railroad  were  tiimed 
over  to  the  bank,  and  the  possession  there- 
of was  retained  by  the  bank  until  the 
money  advanced  bad  been  repaid.  As  to 
tbe  particular  transaction  now  under  re- 
view, it  appears  from  the  record  that 
Strauss  &  Co.,  of  Savannah,  'sent  an  order 
fur  the  purchase  of  cotton  to  Gray  Bros., 
one  of  the  members  of  which  firm  was  the 
president  of  the  bank.  Gray  Bros,  turued 
this  order  over  to  Cheeves  for  execution, 
who.  In  tbe  usual  course  of  his  business  as 
a  cotton  buyer,  bargained  for  the  cotton 
now  in  dispute.  Payment  theretor  was 
made  by  the  bank  upon  checks  drawn  by 
Cheeves,  nnder  the  express  understanding 
that  the  title  to  tbe  cutton  should  remain 
In  the  bank  until  the  money  advanced  was 
repaid;  and.  In  accordance  with  the  con- 
tract between  the  parties,  warehouse  re- 
ceipts reureeentlng  the  cotton  wer"  turned 
over  to  tbe  bank.  It  appears  that  In  pre- 
vious transactions  between  these  parties, 
similar  to  tbe  one  now  In  queRtlon,  pay- 
ment to  tbe  bank  was  made  by  h  dralt 
drawn  upon  Strauss  Sc  Cu.  by  Gray  Bros. 
In  favor  uf  the  bank,  to  which  draft  was 
attached  the  bill  ot  lading  Issued  by  tbe 
railroad  company  upon  the  cotton  being 
shipped  to  Savannah.  In  this  instance, 
while  the  cotton  was  being  loaded  for 
shipment  to  Strauss  &  Co.,  aud  before  tbe 
bin  of  lading  had  been  Issued  to  tbe  bank 
by  the  railroad  company,  the  cotton  was 
levied  on  by  the  sherin  under  a  ff.  fa.  In  fa- 
vor of  Tuttle  &  Wakefield  as  the  property 
of  Cheeves.  Alter  levy,  the  bank  filed  a 
claim,  and  upon  tbe  issue  thus  made  the 
case  was  submitted  to  the  presiding  judtre, 
without  tbe  Intervention  of  a  Jury,  for  a 
decision  upon  tbe  law  and  facts.  Head- 
Judged  that  the  property  was  not  subject, 
and.  In  our  oplnlou,  adjudged  correctly. 

1.  When  evidence  was  offered  to  show 
the  facts  above  recited  as  to  the  order  sent 
hy  Strauss  &  Co.  to  Gray  Bros.,  delivery 
of  this  order  to  Cheeves  lorexccutlon, pay- 
ment for  tbe  cotton  by  tbe  bank,  and  the 
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manner  In  which.  It  was  to  be  relmbDrsed 
lor  the  money  bo  advanced,  objection  waa 
Diadetbereto  on  the  sroand  that  it  tended 
to  Bhow  title  to  the  property  In  dlspnte 
In  a  stranger  to  the  record.  We  think  the 
court  properiy  overruled  this  objection 
and  admitted  the  evidence.  It  vaa  rele- 
vant and  material  aa  a  part  of  the  hhtory 
of  the  transaction  auaer  Investlffatlon; 
and,  in  connection  with  the  other  facts 
elicited,  plainly  manifested  the  contention 
nrged  by  the  claimant,  that  Cheevee  was 
not  parchaslDg  this  cotton  on  his  own  ac- 
connt,  bot  fdmply  as  agent  for  another. 
It  was  antirely  consistent  with  and  cor- 
roborative'  of  the  claim  by  tlw  bank  that 
It  held  the  title  to  the  cotton  at  the  time 
otlery,  and  that  the  same  bad  never  been 
In  Cfaeeves;  and  was  properly  admitted  as 
explaining  the  manner  In  which  the  bank 
was  to  be  reimbursed  for  the  advances 
made  by  It,  and  to  be  divested  of  title  np- 
on  such  repayment.  It  therefore  seema 
plain  withoQt  argument  that  this  evidence 
sbonld  have  been  received  and  Klven  dne 
weight  by  the  court  in  determining  the  Is- 
sne  submitted. 

2.  From  the  condensed  sta  tement  of  the 
facts  of  this  case  already  set  forth  It  Is  ap- 
parent that  the  title  to  the  cotton  In  dis- 
pnte  was  never  In  Cbeeves,  and  never  In- 
tended to  be  In  him  by  any  of  the  parties 
concerned.  In  this  transaction  he  was  the 
mere  agmt  of  Strauss  &  Co.,  sppolnted  In 
the  manner  above  stated  to  buy  cotton 
fur  them.  Having  no  money  with  which 
to  pay  for  the  cotton  himself,  he  really 
procured  the  bank  to  purchase  it  for  his 
pilncipal,  and  to  retain  title  thereto  until 
relmbarsedbyStranssftCo.  This  arrange- 
ment wonld  doubtless  have  been  carried 
out  but  for  the  interference  by  the  sheriff. 
The  bank  did  not  lend,  or  intend  to  lend, 
its  money  to  Cheeven.  It  simply  bought 
and  paid  for  the  cotton  at  his  request, 
agreeing  to  allowStrnusB&Co.tohaTetbe 
benefit  of  the  purchase  upon  their  reim- 
bursing it  tor  the  money  so  advanced. 
The  profits  anticipated  by  the  bank  were 
only  such  as  arose  in  the  legitimate  prose- 
cution of  its  hanklDg  business,  In  the  mat- 
ter of  exchange,  etc.  In  view  of  the  facta 
presented,  a  Judgment  subjecting  this  cot- 
ton to  the  execution  of  Tuttle  &  Wake- 
field wonld  have  been  not  only  contrary 
to  law  and  the  evidence,  but  violative  of 
every  principle  of  Justice  and  common  "hon- 
esty between  man  and  man.  Moans  v. 
Bank,  13  Sup.  Ct.  Rep.  180. 

Judgment  affirmed. 


(90  Oa.  656) 

CENTRAL  RAILROAD  ft  BANKING  CO. 
V.  ATTAWAY. 
(Snprone  Court  ot  Georgia.  Jan.  4,  1893.) 

IHJURT  TO  EUPIX)TB— DBFECTtVB  TOOLB— IMSTBCO- 
TIOKB— OBBDIBILITT  OW  WiTHBSSBI  —  IXPROPBR 

Usa  or  Toou. 

L  Where  the  dedaratlon  alleged  Oat  the 
plaintiff  was  Injured  by  the  defendant's  negU- 
cence  In  oslng  certain  defective  tools,  the  court 
was  authorized  to  charse  aa  to  negllgenoe  In 
DsiDe  them  In  an  tmskiUful  manner,  eapadalbr 
as  toe  plaintiff  was  allowed  t6  introduce  evt 
dence  on  this  point  wlthont  objection. 

2.  Where  the  testimony  of  witnesses  la  con- 


flicting, ft  Ib  not  error  for  the  eonrt  to  Instmet 
the  Jary  that  they  shoold  believe  the  witness 
or  witnesses  whom  they  consider  most  worthy 
of  b^ef,  and  that,  in  order  to  arrive  at  a  eoo- 
clnsioQ  as  to  which  are  most  worthy  of  belief, 
they  may  look  to  the  manner  of  the  witnesses 
while  testifying,  thdr  means  of  knowledge  as 
disclosed  By  tlie  evidence,  and  th^  bias  or  prej- 
udice, if  any  has  been  shown  by  the  testimony, 
and  shoidd  see  to  what  extent  they  have  been 
Impeached  or  corroborated,  if  at  alt. 

3.  Where  It  appeared  frma  the  evidcaee 
that  the  plaintiff  was  one  of  several  hands  en- 
gaged In  using  the  tools  which  were  alleged 
to  nave  eaosed  the  Injury,  though  not  actually 
using  tliem  himself  when  the  Injury  occurred, 
bat  merely  standing  by,  ready  to  asdst  the  oth- 
ers who  were  using  them,  it  was  not  error,  as 
against  the  def^dant,  tar  the  coort  to  charge 
as  if  theplaintiff  was  using  theni. 

4.  Where  an  employer  famishes  tools  to 
his  employes  which  are  reasonably  safe  if  osed 
In  a  proper  manner,  and  an  employe  Is  Injured 
by  their  use  fa  some  improper  manner,  whi<^ 
he  could  not  have  fbreseen,  a  cbargt  that  he 
could  not  recover  If  be  could  have  av<dded  ibe 
eonsegnences  of  the  employer's  ne^genoe  by 
the  use  of  ordinary  care  wonld  not  oe  appb- 
cable,  because  no  one  who  Is  himself  free  from 
fault  is  bound  by  this  rule  unless  he  sees  flie 
danger^r  has  reason  to  ^prehend  the  same. 

B.  The  court  did  not  m  in  refnalBg  a  new 
trlSL 

(^llabna  by  the  Court) 

Error  from  dty  court  of  Macon ;  Jobm 

P.  Boss.  Judge. 

Action  by  Alexander  Attaway  against 
the  Central  Bnllroad  &  Banking  Company 
for  personal  injuries  cauaed  by  defendant. 
There  was  a  verdict  for  plalotlfT,  and,  de- 
fendant's motion  for  a  new  trial  beiacp 
overruled,  it  brings  error.  Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Simmons,  J.: 

Attaway  sued  the  rallrdad  company  for 
damages  on  account  of  Injuries  alleged  to 
have  been  caused  by  a  piece  of  steel  wbicb 
dew  Into  his  eye  In  consequence  of  the  neg- 
ligent use  of  defective  tools  by  the  boss  or 
overseer  under  whom  he  was  working  aa 
an  pmploye  ot  the  defendant.  It  appeared 
from  thtt  evidence  that,  on  the  day  of  tbe 
Injury,  the  plaintiff,  who  was  a  track 
band,  was  engaged,  together  with  other 
employes,  under  the  supervision  of  the  rac- 
tlon  boss,  In  repairing  tbe  defendanfa 
track.  It  became  necessary  to  put  n  piece 
of  new  rail  in  place  of  one  that  was  defect- 
ive, and  to  do  this  they  hud  to  cut  tbe 
new  rail.  For  this  purpose  It  was  can- 
tomaryto  uae  a  "oold  chisel,"  a  steel  Idb- 
plement  somewhat  in  the  shape  of  a  ham- 
mer, the  handle  nf  which  was  held  by  one 
person,  in  order  to  keep  the  edgeoftlie 
chisel  in  place  on  tbe  rail,  while  another 
person  strncktlie  head  or  broad  part  with 
a  sledge  or  spike  hammer.  According  to 
the  teatlmony  of  the  plaintiff  and  hia  wit- 
nesses, the  chisel  In  use  on  this  occasion 
was  in  bad  order,  the  head  of  It  having 
become  battered  and  "franled"  by  reason 
nf  lung  use;  and  the  hammer  used  forstrtk- 
Ing  li  was  a  spike  hammer,  which  was 
smaller  and  lighter  than  the  sledge  ham- 
mer ordinarily  nsed,  and  was  df^tlveln 
having  Its  face  broken  and  battered.  In 
view  of  this  condition  of  the  tools  one  bad 
to  be  Tvrycareful  In  striking  the  chisel.  It 
was  scarcely  fit  to  work  with,  thongb, 
with  proper  care,  It  mlgbt  bare  been  naed 
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wltboat  danger.  It  ougbt  toIiaTat>eefl 
■track  slowly,  for,  U  a  pereon  strikee  rap- 
Idly,  be  Is  apt  to  bit  tbe  cblsel  od  tbe  edge. 
Wblle  tbe  plalntlfl  bad  tbls  chisel  In  his 
band,  aad  was  abont  to  place  U  oo  the 
rail,  preparatory  to  cutting;  tbe  boss  an- 
der  whose  directions  be  was  working 
■oatcbed  It  from  bis  band,  and»  placing  It 
on  the  rail  talmselt,  said  qnlckly  to  anottaer 
employe,  wbo  wasstandlng  by  with aaplke 
hammer, -mt  It,  bit  it.  bit  It;**  and  in- 
Btantly,  and  before  the  plaintiff  could  get 
ODt  of  tb«  way,  tboagh  he  Jumped  oft  at 
ouce,  tbe  man  with  tbe  hammer  struck  at 
tbe  chlsf^l,  and  a  piece  of  steel  flew  Into  the 
plaintiff's  eye,  resulting  In  Its  total  de- 
struction. Uponexamlnatlonottfaechlsel, 
St  was  dbeovered  tbat  a  piece  was  ebipped 
off  tbe  edge.  The  defendant  soaght  to 
show  that  the  tools  were  not  defectlre  or 
unsulted  to  the  work ;  that  It  was  neces- 
sary to  strike  hurriedly,  because  of  tbe  ez< 
pected  approach  of  a  train ;  tbat  tt)e  plain- 
tin's  Injury  might  bare  been  caused  by  a 
dnder  from  a  passing  train ;  and  that  be 
was  not  engaged  at  tbe  time  be  waq  bnrt 
in  any  work  that  required  bis  presence  at 
tbat  place.  Tbe  verdict  was  In  favor  of 
the  plaintiff  for  tbe  sum  of  91,425,  and  the 
defendant  made  a  motion  for  a  new  trial, 
which  was  oTcrrnled,  and  It  excepted. 

B.  P.  X^on.  for  plaintiff  in  error.  JobB 
Walter  RohlBon  and  M.  O.  Bajne,  for  de- 
fendant In  tmoT. 

SiHHOMS,  J.,  [after  atatlog  tbe  fteftf.)  1. 
Several  grounds  of  tbe  motion  for  a  new 
trial  complain  of  histructlons  to  the  Jory 
as  to  the  right  J  tbe  plaintiff  to  recover 
for  negligence  In  tbe  manner  of  handling 
tbe  tools,  as  well  aS  negligence  In  having 
used  tbem  In  a  defective  condition.  These 
instrnetlons  were  alleged  to  be  erroneous 
liecause  It  was  not  claimed  In  the  plain- 
tiff's declaration  tbat  bis  Injury  was 
caused  by  tbe  Improper  handling  of  tbe 
tools.  Tbe  declaration,  however,  charged 
negligence  " In  using  the  defective  tools," 
and  tbe  plalutlft'sevldeoee  tended  tosbow 
that  tbe  negligence  consisted  In  tbe  man- 
ner of  using  them,  as  well  as  In  tbe  fact  of 
having  naed  them  In  tbeir  defective  condi- 
tion; and  this  evidence  was  nut  objected 
to  at  tbe  trial.  If  the  allegations  in  tlie 
declaration  did  not  cover  negligence  lu  tbe 
former  respect,as  well  as  In  the  latter,  tbe 
defendant  ought  to  have  objected,  or 
moved  to  role  It  oat.  ,Had  It  done  so.  It 
woold  have  been  allowable  for  the  plain- 
tiff to  amend  so  as  to  make  tbe  dtJclara- 
tlon  more  specific ;  bat,  as  the  evidence  on 
tbiB  point  was  allowed  to  come  into  tbe 
ease  and  remain  In  It  without  objectiou, 
tbe  court  was  authorized  to  charge  the 
Jory  upon  the  case  as  developed  by  tbe 
proof.  Where  a  party  i)ermlts  evidence  to 
goto  the  Jury  without  objection,  upon  a 
declaration  that  Is  ambiguous,  and  the 
Jury  find  on  such  evidence,  the  party  is  not 
entitled  to  a  new  trial  on  the  ground  that 
the  evidence  does  not  correspond  with  the 
declaration,  If  tbe  declaration  could,  by 
amendment,  have  been  made  to  clearly 
cover  tbe  evidence;  and  certainly,  if  tbe 
Jury  could  consider  the  evidence,  the  conrt 
waa  anthorlied  to  charge  upon  it  as  a 
part  of  the  caw.  BaUruad  Co.  t.  Barber, 


n  Oa.  644,  (2,)  648;  Howard  v.  Barrett.  63 
Oa.  15;  Railroad  Oo.  v.  Lawrence,  7t  Qa. 
5S4:  Steamship  Co.  V.  Williams.  69  Ga.  251; 
Halman  v.  Mnses,  39  Qa.  708;  Pom.  Bern. 
&  Bern.  Bights.  S  5&4  et  seq.  And  see  Rail- 
road Co.  V.  Hubbard,  86  tia.  627,13  8.  E. 
Bep.  1020,  and  cases  cited. 

.2.  Certain  instroctionB.  which  are  anb- 
stantiaUy  set  ont  In  tbe  second  headnote, 
are  complained  of,  but  it  Is  not  apeclfled 
Id  what  respect  they  were  erroneous.  Tbe 
rule  given  In  charge  Is  aodouhtedly  cor^ 
rect,  and  we  can  discover  no  error  In  Its 
application  to  tbe  case.  There  was  a  di- 
rect conflict  between  some  of  the  witnesses 
In  their  testimony  npon  material  Issues  in 
the  case;  and,  wberethe  testimony  Is  Irrec- 
oocilable,  It  ie  the  right  of  tbe  Jury  to  be- 
lieve tbe  witness  or  witnesses  whom  tbey 
consider  most  worthy  of  belief,  and.  In  or- 
der to  arrive  at  a  conclusion  as  to  which 
are  most  worthy  of  belief,  tbey  may  apply 
tbe  tests  laid  down  by  the  court  In  tbesv 
tnstmctloni. 

8.  It  Is  Gomplalned  that  the  eonrt  in- 
■tructed  the  Jury  npon  the  hypothesis  that 
tbe  plaintiff,  at  the  time  of  the  Injury,  was 
ttctunlly  using  the  tools  himself,  although 
there  was  nothing  In  the  case  to  Justify 
sncb  a  charge;  his  theory  of  tbe  case  be- 
ing tbat  he  was  Injured  by  tbe  tools  while 
tbey  were  being  used  by  others,  and  tbera 
being  no  evidence  tbat  ha  waa  thm  nsing 
tbem  btmaelf.  It  ia  true  the  evidence 
shows  that  the  plaintiff  was  not  actually 
nslng  the  tools  at  tbe  time  he  was  injured, 
but  was  merely  standing  by,  ready  to  as- 
sist others  who  were  using  them;  biit  we 
fail  to  see  how  tbe  defendant  conld  have 
been  injured  by  these  iDstructlons.  -To 
treat  the  plaintiff  as  actually  using  the 
tools  certainly  did  not  place  blm  upon  a 
more  fa  vorable  foothig  than  that  which 
be  would  have  occupied  It  he  were  regard- 
ed AS  merely  present,  ready  to  assist  oth- 
ers, but  not  handling  them  himself. 

.4.  The  court  cliarged:  "If  this  plalutlff 
Is  free  from  fault  or  negligence  which 
caused  or  contributed  to  this  accident, 
and  has  shown  you  that  by  tbe  evidence. 
If  ail  of  the  evidence  lu  tbe  case,  taken  to- 
Kether,  satisfies  you  that  the  plaintiff  was 
free  from  fanit  or  negligence  which  caused 
or  contributed  to  this  accident,  he  would 
be  entitled  to  recover,  unless  you  find  from 
tbe  evidence  that  the  defendant  was  alt!0 
free  from  all  fault  or  negligence  which 
-caused  or  contributed  to  the  accident; 
and  In  that  event  he  conld  not  recover." 
It  Is  complained  tbat  the  court  erred  In 
not  charging  the  Jury  In  tbls  part  of  bis 
charge,  and  lu  this  connection:  "Uulees 
you  should  And  from  the  evidence  that  the 
plaintiff  could  have  avoided  tbe  conse- 
quences of  the  defendant's  negligence  by 
the  nse  nf  ordinary  care  on  bis  part." 
There  was  notbing  In  the  evidence  to  call 
for  a  qualification  of  this  kind  In  tbe  In- 
structions given.  According  to  the  evi- 
dence, the  tools,  even  If  defective  In  the  re- 
spects claimed,  could  have  been  used  safely 
if  used  with  due  care  and  caution;  and 
the  plaintiff  was  not  bound  to  anticipate 
that  they  would  be  naed  in  any  other 
manner.  Until  it  became  apparent  that 
they  were  being  used. or  about  to  be  used, 
carelessly  and  negligently,  it  was  not  in- 
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cniDbent  npon  blm  to  guard  aKalnst  the 
conseiiueoces  of  tbeir  aae  la  that  manner. 
Ttae  role  wblcb  reqatree  one  to  avoid  the 
cuDBeqnenccH  of  another's  nesllgence  does 
aot  apply  aotll  he  sees  the  dnnger  or  has 
reason  toapprehend  It.  Itis unqnestloned 
In  this  case  that,  If  the  danger  was  at  all 
apparent,  the  injury  followed  so  closely 
that  there  was  no  sufficient  Interval  In 
which  to  guard  asainst  Ic.  The  queliSca- 
tlon  which  the  plaintin  in  error  Insists 
should  hare  been  elven  woiild  therefore 
have  been  Inapplicable. 

5.  Other  objections  to  the  charge  of  the 
court  relate  to  instructions  as  to  the 
measure  of  damages.  It  Is  complained 
that  the  court  used  the  language  "enlight- 
ened and  impartial  consciences  of  the 
Jury,"  Instead  of  "tbe  enlightened  ron- 
Rcience  of  Impartial  Jurors,"  ad  contained 
in  the  statute.  In  giving  the  rale  by  which 
the  Jury  were  to  be  governed  it  they  should 
award  damages  for  pain  and  snfTeriug; 
also  that  tbe  court  Tailed  to  add  in  this 
connection  that  theyshould  take  Intocon- 
sideratlon  "the  worldly  clrcumBtances  of 
the  parties,  the  amount  of  bad  laltb  In  tbe 
transaction,"  and  that  "all  the  attendant 
facts  Rhoald  be  weighed.**  It  Is  also  com- 
plained that  tbe  court  erred  In  charging 
tbe  Jury,  without  such  further  explana- 
tion as  would  prevent  misapprehension, 
that  tbey  should  "look  to  how  much  tbe 

glalntiff  will  probably  be  Incapacitated  as 
e  grows  older,  by  Increasing  years;"  tbe 
objection  being  fliat  they  might  have  In- 
terred froni  tbls  that  he  would  be  entitled 
to  greater  damages  as  he  grew  older,  and 
became  more  Incapacitated  for  work.  It 
la  unnecessary  to  discuss  these  objections. 
The  charge,  as  a  whole,  upon  the  subject 
uf  damages,  was  fair  and  legal,  and  did 
not  mislead  the  Jury.  Tbe  amount  of 
damages  awarded  was  little  enough  for 
the  total  loss  of  the  plaintlEt's  eye,  and  the 
pain  and  suffering  thereby  occasioned,  as 
well  as  the  permanent  Impairment  of  his 
capacity  for  labor.  From  what  has  been 
salil  in  the  preceding  partsof  this  opinion, 
It  will  be  seen  that  there  was  sufficient  evi- 
dence to  uphold  the  verdict.  Acceptlni; 
tbe  finding  of  the  Jury  as  to  the  facts,  tbe 
cases  nt  Railroad,  etc.,  To.  v.  Nelms,  83  Ga. 
70,  9  S.  E.  Rep.  1040.  and  McNally  v.  Rail- 
way Co.,  86  Ga.  262. 12  S.  E.  Kep.  351,  cited 
by  counflel  for  the  plalntlR  In  error  as  con- 
trolling this  case,  are  clearly  dlstlnguiRh- 
nble.  In  the  Nelms  Case  the  defect  In  the' 
tool  was  latent,  while  in  the  present  case 
It  was  patent.  la  tbe  McNally  Case  tbe 
swage  was  In  average  condition,  and  the 

glalntiff  was  merely  a  visitor  to  the  shop, 
Is  place  of  labor  being  elsewhere.  There 
was  no  error  in  overruling  the  motion  lor 
a  new  trial,  and  the  Judgment  la  affirmed. 


(90  Ga.  6S8) 

mUAN  et  aL  V.  BLBBBTON  AIB  LINB  B. 
CO. 

(Stvreme  Oonrt  of  Oeor^  Jan.  4^  1803.) 

FUUB  Sbt  bt  LocoifOTiTB3~Evit>uNCB— Instbdo- 
TION8 — Harmj^ess  Ekrur. 

1.  Tbs  erideoce  warranted  the  verdict. 

2.  It  bdng  alleged  that  the  burilaj;  of  the 
plaintiff's  property  was  caused  by  sparks  which 


escaped  from  one  of  two  eoglues  described  in 
tbe  aeclamtloii,  by  reason  of  tbe  defective  con- 
dition of  the  ensine.  and  the  negligent  manner 
In  which  it  was  operated,  the  r^osa)  of  the 
court  to  admit  evidence  that  other  ea^nes  of 
the  defendant  besides  these  two,  and  not  shown 
to  be  of  like  construction,  hod  at  other  timee 
emitted  sparks  at  or  near  the  same  place,  ia 
□ot  «*ound  for  a  new  trial. 

3.  The  controlling  issne  Id  the  case  beinc 
whether  or  not  the  fire  complained  of  originated 
from  sparks  emitted  by  a  locomotive  of  the  de- 
fendant, and  the  evidence  shovbig  clearly  that 
It  did  not  so  originate,  and  consequently  that 
the  defendant  was  not  liable,  charges  based  on 
tbe  hn>otheaiir  of  negligence  oa  the  part  of  the 

Elaintiff,  either  contributing  to  or  causing  the 
uiuTt  though  not  antiiorized  by  the  evidence, 
will  not  require  the  reversal  (tf  ajpdgment  de* 
nying  the  plointiif  a  new  trial.  The  issae  be- 
ing as  stated,  the  erroneoos  charges  probably 
did  not  influence  the  jury;  or,  if  tbey  did,  they 
did  not  mislead  as  to  the  result:  and.  the  ver- 
dict being  maniflBstly  ri^kt,  it  ohonld  not  be  set 

(Syllabus  by  ^  CourU) 

Error  from  superiorcoart.  Hart  eounty ; 
HAMftTON  MoWHOBTER,  Judge. 

Action  by  S.  M.  Inman  &  Co.  to  recover 
tbe  value  of  a  quautUy  of  cotton  burned 
by  defendant.   There  waa  Judgment  lur 
defendant,  and  plaintiffs  bring  error. 
firmed. 

if.  •/.  Jordan  and  If.  L.  Hodge*,  for 
plaintiff  in  error.  Emmett  Wom&ek  wnA 
A.  G.  MeVurrXt  for  defendant  In  error. 


SiuuoKs,  J,  1.  The  action  waa  agtdnst 
tbe  railroad  company  for  tbe  value  of  cer- 
tain cotton  alleged  to  have  been  bnrned 
upon  a  plattorra  a  few  feet  from  the  de- 
feuda'nt's  track  by  sparks  wlilch  escaped 
from  one  of  two  locomotEves  described  In 
the  declaration,  on  account  of  the  defect- 
ive condition  of  the  engine,  and  the  neg- 
ligent manner  In  which  It  waa  operated. 
The  verdict  was  in  favor  of  tbe  railroad 
company,  and  the  ptalutlffs  made  a  mo- 
tion for  n  new  trial,  which  waa  overruled, 
and  tbey  excepted. 

The  evidence  ns  to  the  cause  of  tbe  fire 
was  wholly  clrcumstnntlal.  It  was 
shown  that  a  fuw  minutes  before  the  flre 
was  discovered  two  locomotives  of  the 
defendant  passed  the  platform  on  wbicli 
the  cotton  was  situated,  and  a  A'ltnees 
testified  that  he  saw  the  smoke  of  one  of 
them  lall  back  over  some  of  tbe  cottdn. 
Tble  was  the  only  evidence  tending  to 
connect  the  defendant  with  the  burning. 
On  the  other  band,  U  was  shown  thut  a 
strong  wind  was  blowing  past  tbe  plat- 
form towards  tbe  engines,  and  carrying 
the  smoke  away  from,  instead  of  In  tbe 
direction  of,  tbe  cotton;  alao  that  tbe 
smoke  from  a  stationary  engine  at  a  cot- 
ton gfn  on  the  other  side  uf  the  platform 
had  been  blowing  In  the  direction  of  the 
cotton  about  25  or  .SO  minutes  before  tbe 
flre  was  discovered,  and  for  some  time  be- 
fore that.  The  cotton  was  on  tbeaouth 
side  of  the  platform.  The  railroad  track 
was  at  the  east  side,  25  or  85  feet  from  It, 
and  ran  north  and  south.  The  cotton-gin 
engine  was  southwest  of  it,  a  distance  of 
about  21H}  feet,  and  the  arm  of  the  smoke 
stack  pointed  northward.  Numerous  wit- 
nesses testified  as  to  the  direction  of  the 
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wlDd,  RDd  all  o{  them  agreed  that  It 
came  brom  the  soatnweiitt  and  acrordlDS 
to  some  of-theni  It  was  blowlng'flercely, " 
and  the  smoke  cnald  not  hare  been  carried 
from  the  lucomotlves  back  to  the  cotton 
on  the  platform.  One  of  the  wltneasea 
stated  that  he  came  to  town  on  the  day 
of  the  fire,  about  10  o'clock  in  the  fore- 
noon, and  got  oat  of  b>a  baggy  at  the 
Bouthveet  end  of  the  platform,  where  the 
cotton  was  sUnated,  and  that  the  wind 
naa  blowing  the  smoke  from  tbeeottuo- 
giu  englneln  bis  face  and  towards  the  cot- 
ton that  was  homed ;  that  cinders  and 
ashes  were  falling  on  his  cluthes,  and  all 
around  him.  He-remained  In  town  about 
an  hour  and  a  half,  and  when  be  left  the 
smoka  and  cinders  were  still  blowing 
from  the  gin  engine.  The  fire  was  discov- 
ered about  half  past  2  that  afternoon. 
Other  witnesses  testlDed  that  sparks  from 
the  gin  engine  had  fallen  on  them  as  far 
as  173  and  250  feet  from  the  engine,  and  on 
one  occasion  had  set  fire  to  trash  near 
where  the  cotton  was  burned.  No  one 
testifled  as  to  bavlag  seen  any  sparks  or 
cinders  escape  from  the  defendant's  loco- 
motives on  the  day  of  the  burning.  The 
burden  was  upon  the  plaintiffs  to  estab- 
lish by  a  preponderance  of  evldenceth  at 
the  Are  was  commanicated  from  one  of 
these  locumotlveB.  They  showed  at  moat 
a  pussibllUy  that  Itcame from tbatsiinrce. 
On  Che  other  hand,  this  was  shown  tu  be 
exceedingly  Improbable.  If  at  all  possible, 
while  it  was  not  only  possible,  but  alto- 
gether probable,  that  the  fire  was  caused 
by  sparkafrom  tbe  cotton-gin  engine.  We 
think  the  evidence  not  only  warranted, 
but  demanded,  tbe  verdict. 

The  condition  or  management  of  the 
locomotives,  which  tbe  piaintine  claimed 
to  be  negligent,  though  it  may  have  tend- 
ed to  show  a  possibility  tbat  sparka  es- 
caped from  them  on  this  occasion,  wnald 
not  In  any  other  respectconnt  against  tbe 
defendant,  unless  it  was  satisfactorily 
established  that  sparks  from  that  source 
did  set  fire  to  the  cotton.  The  plalntirrs 
would  have  no  right  to  complain  of  such 
netcllgence  unlees  It  was  shown  tbat  cbey 
were, injured  by  it.  Bnt,  even  11  It  bud 
been  shown  that  the  fire  was  communicat- 
ed from  one  of  the  locomotives,  there  was 
sufficient  evidence  to  uphold  n  flndlngtbat 
tbe  company  exercised  all  reasonable  care 
and  diligence  In  keeping  them  In  proper 
coudltiun,  as  well  as  in  properly  manag- 
ing and  operating  them  at  the  time  and 
place  In  questtou ;  and.  It  this  was  so,  the 
company  would  not  be  liable.  Outaide 
of  the  statement  of  a  witness  for  the 
plalotltfa  that  wood-burning  engines,  as 
well  as  "  coal-b  urners, "  needed  wire 
screens  to  prevent  the  escape  of  sparks, 
tbe  only  evidence  aa  to  tbe  condition  of 
the  locomotives  came  from  tbe  defendant, 
and  this  evidence  waa  to  tbe  effect  that 
each  of  them  had  a  apark  arrester  of  the 
latest  Improved  pattern,  which  was  well 
adapted  to  the  purpuae,  and  was  the  best 
In  nae  lor  that  kind  of  engine;  and  that, 
although  no  wire  netting  was  used  In 
them,  Bucb  netting  was  adapted  only  to 
coal-bnrning  engines,  and  not  to  this 
kind,  these  being  wood-burners;  that 
where  wood  was  burned  the  netting  would 


choke  up,  and  tbe  engine  would  not  draw. 
Several  witnesses  testified  thattbeenglnes 
and  the  Bpark-arresters  were  in  good  con* 
dltlon,  and  that  nothing  was  out  of  order. 
A  witness  for  tbe  plHlntlffs  testifled  that 
there  was  a  considerable  exhaust  from 
the  englnea  aa  they  passed  the  platform, 
and  that  they  were  running  rapidly;  but 
this  was  denied  by  each  of  the  engineers. 
As  we  have  said,  however,  even  If  It 
should  be  shown  that  tbere  was  negli- 
gence la  the  condition  and  .rnnnlng  of  the 
engines,  the  plaintiffs  would  have  no  right 
to  complain  of  It  unless  ttaey  first  showed 
that  they  were  hurt  by  It;  and  this  they 
have  failed  to  do. 

2.  Error  La  aaslgned  upon  tbe  fefnaal  of 
tba. court  to  admit  evidence  that  other 
engines  of  the  defendant  t>esldes  tbe  two 
allHgcd  in  the  declaration  had  at  other 
times  emitted  sparks  at  of  near  the  piece 
of  tbe  fire  In  question;  this  evidence  being 
offered  to  show  general  carelessness  or 
negligence  on  the  part  of  the  defendant. 
We  think  the  court  was  right  in  declining 
to  admit  evidence  of  tbis  kind.  The  decla- 
ratlun  alleged  that  one  of  two  particular 
engines  cansed  the  burning,  and  the  en- 
gines referred  to  were  distinctly  identified. 
One  was  the  Nancy  Hart,  and  tbe  other 
the  Ellen  B.  Peeples.  It  waa  not  claimed 
that  the  fire  was  cauaed  by  any  other. 
The  qnestlon  before  the  Jury  waa  whether 
it  waacauaed  by  oneof  tbese,and  thenegll- 
gencr'alleged  waa  negligence  In  the  condi- 
tion and  management  of  tbesetwo.  How, 
tben,  could  It  be  material  or  relevant  to 
show  negligence  on  other  occasions,  and 
In  regard  to  other  engines  than  these,  es- 
pecially when  there  was  no  attempt  to 
show  that  such  other  engines  were  of  like 
construction?  Thecaaes  cited  In  support 
of  the  contention  that  tbfs  testimony 
should  have  been  admitted  are  clearly  dls- 
tlngulahable  from  the  present  case.  In 
some  of  them  the  evidence  as  to  other  oc- 
casions related  tu  the  partlcnlar  engine 
which  waa  alleged  to  have  cauaed  the  fire, 
and  in  the  other  cases  the  engine  that 
cauaed  the  fire  was  not  identified.  Where 
tbe  ensilne  that  caused  the  fire  rannot  be 
fully  identified,  evidence  that  the  defend- 
ant's engines  frequently  emitted  sparks 
on  former  occasions  near  the  time  uf  the 
fire  In  qaeattnn  Is  generally  held  relevant 
and  competent  to  show  habitual  negli- 
gence, and  to  make  it  probable  that  the 
plaintiff's  injury  proceeded  from  the  same 
guttrter;  hut  when  tbe  engine  Is  Identlfled 
the  same  reason  dues  not  operate,  and  ev- 
idence as  to  the  condltlun  of  other  en- 
gines, and  of  their  causing  fires,  is  clearly 
Irrelevant.  To  this  effect,  see  3  Shear,  ft 
R.  Neg.  (Ed.  1S8S,}  9  675,  and  cases  cited. 
See,  especially,  toe  following  cases:  Al- 
bert V.  Railroad  Co.,  9a  Pa.  St. SIS;  Rail- 
way  Co.  V.  Decker,  TU  Pa.  St.  293;  Coale  v. 
Railroad  Co.,  60  Mo.  227;  Boyce  v.  Ball- 
road  Co.,  42  N.  H.  97;  Jacksonville,  etc., 
Ry.  Co.  V.  Peninsular,  etc.,  Manufg  Co., 
(Fla.)  ft  South.  Rep.  662,  676;  Ireland  v. 
Railroad  Co.,  7d  Mich.  163,44  N.  W.  Rep. 
426;  Gibbons  v.  Rallrond  Co.,  58  Wis.  335, 
17  N.  W.  Rep.  182.  In  the  laat  of  these  the 
question  lacooaldered  at  some  length,  and 
amooic  the  cnses  dischaaed  1m  that  of  Rail- 
road Co.  V.  Richardson,  ftl  U.  S.  4&4,  whiuh 
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was  the  autburlty  mainly  rdled  aoon  br 
cuUDsel  for  the  plainUff  In  error  bere.  It 
is  said :  "  In  that  case,  both  In  the  brief  of 
the  learned  counsel  and  In  the  opinion  of 
Mr.  Jastlee  Btbonq,  the  langnafce  Is  veiy 
carelessly  nsed  that  evidence  that  tbeloco> 
motlTesof  the  company,  at  otber  times 
and  DlacsB  on  the  same  road,  wow  so  con- 
•tmeted  as  to  scatter  fire  along  the  track, 
miffbt  tend  *  to  prove  a  possIbUlty,  and  a 
coneeqnent  prooablUty,  that  some  loco- 
motive ol  the  company  iiaased  the  fire, 
and  show  a  negligent  bablt  of  the  officers 
and  agents  of  tbe  ralload  company.'  But 
In  that  case  It  Is  said  In  the  opinion,  'The 
particular  engines  wblcb  caused  tbs  flre 
were  not  identified.*  In  sncb  a  ease  svcb 
evidence  might  tend  to  prove  tbe  pusslbll- 
lty,and  conseqoentprobab1Uty,tbat  some 
locomotive  of  tbe  company  caused  the 
flre.  This  wonderfully  loose  Ittglc  may  be 
satisfactory  to  a  Judicial  mind  In  cases 
where  there  was  no  proof  that  any  par- 
tlcolar  and  Identlflea  locomotive  caused 
tbe  flre  In  question.  If  any  locomotive  of 
the  company  did.  Bat  la  dne  deference  to 
the  learned  Judna  who  wrote  the  opinion, 
and  tbe  other  judges  who  have  used  this 
langaage.  It  la  submitted  that  a  puselbll- 
Ity  can  never  establlsb  a  probability  of  a 
fact  required  to  be  proved  In  order  to 
make  a  railroad  company  or  any  party 
liable  Id  any  action  wbatever,  and  tbe 
proposition  Is  no  sounder  In  logic  than  In 
law.  It  would  be  a  monstrons  doctrine 
that  wtaen  a  party  Is  sued  In  tort  for  a 
personal  in]ury  to  anotber,  occasioned  by 
bis  negligence  In  not  furnlsblng  proper  ap- 
pliances or  otherwiHe,  his  common  care- 
lessness, or  carelessness  In  other  cases, 
tends  to  prove  the 'possibility,*  and  there- 
fore 'probability.'  that  the  act  charged 
was  the  result  of  bis  negligence,  without 
proof  even  that  he  committed  It."  In  the 
case  of  Railway  Co.  v.  Uestera,  15  S.  E. 
Rep.  828,  (decided  by  this  court  at  the  last 
term,)  In  which  tbe  testimony  as  to  the 
escape  of  sparks  from  engines  of  the  de- 
fendant on  occasions  previous  to  the  flre 
Id  question  was  held  admissible,  tbe  evi. 
dence  tor  thecompany  showed  that  all  the 
locumotlves  of  the  company  were  kept 
substantialljr  In  tne  name  condition.  Be- 
sides, In  that  case  there  was  a  general  al- 
legation that  the  fire  was  caused  by  the 
defendant's  englnes.and  no  particular  en* 
gtnea  were  described  or  identifled. 

8.  Complaint  Is  made  that  tbe  court 
erred  In  charging  the  jury  upuu  the  hy- 
pothesis of  negligence  on  tbe  part  of  the 
plaintiffs,  because  tbe  iostructlons  oa  this 
subject  were  Inappllcabld  to  the  case,  and 
without  evidence  upon  which  to  predicate 
them.  If theselastructloDS  wereerroneous, 
the  error  was  not  such  as  to  require  a  re- 
versal of  the  Judgment.  The  controlling 
iHSPs  in  tbe  case  being  whether  or  not  tbe 
flre  originated  from  sparks  emitted  by  one 
of  tbe  defendant's  locomotives,  and  the 
evidence  sbowlngelearly  that  It  did  aot  so 
orlKlnate,  and  eunseqaeutly  that  tbe  de- 
fendant was  not  liable,  the  Instructions 
complained  ot  probably  did  not  Influence 
tbe  Jury,  or,  if  they  did,  they  did  nut  mis- 
lead as  to  tbe  result;  and.  the  verdict  be- 
ing manlleatly  right,  It  should  not  be  set 
aside.  Judgment  affirmed. 


CAMPBELL 


V. 


(M  Oa.  887) 
CAMPBELL. 


(Snprems  Oomt  ot  Oeoriis.  Jan.  fly  1893.) 

DiTOBCI— RiaHT  TO  AUHOMT. 

^  '  Where  a  total  divorce  is  granted  upon 
tne  aimttestlon  of  the  wife,  permanent  sllmooy 
geaerally  follows  ss  a  nuttier  of  lij^xt.  Heace, 
where  a  wife  loed  for  a  total  dirorcs  on  the 
ground  of  cm^  treatment,  snd  la  her  petition 
prayed  for  permanent  alimcHiy,  and  the  evtdenes 
showed  that  the  wife  had  no  wpsrato  eiUte  or 
means  of  amsipart,  and  that  the  hnslMUid  was 
able  to  rapport  bra;  a  verdict  sraating  tka  di- 
vorce, but  denyiof  alimoar.  waa  cc^rary  ta 
law  in  BO  far  ss  it  denied  sJunony. 
(Srilabns  by  Uis  Court.) 

Error  from  superior  coart.  Franklin 
county;  N.  L.  HnrcaiNS,  Judge. 

Action  by  Nancy  D.  Campbell  against  J. 
S.Campbellfor  divorce.  There  was  a  Judg- 
ment for  divorce  without  alimony,  and 
plaintiff  brings  error.  Reversed. 

MeCurrj^  ^Proittttt  tor  plaintiff  In  error. 
J,  P,  Sbanaoa  and  J,  a.  Worte^t  for  da- 
tend  ant  In  error. 

SniHONB,  J.  Mrs,  Campbell  sued  tor  a 
divorce  upon  tbe  ground  of  cruel  treat- 
ment, and  In  her  petition  prayed  for  per- 
manent alimony.  A  cross  libel  waa  filed 
by  tbe  bnsband,  objecting  to  the  grant 
of  her  petition,  and  applying  tor  a  divorce 
In  bis  own  favor.  Tbe  second  verdict 
granted  tbe  wile  a  total  divorce,  but  re- 
fused alimony,  and  a  decree  was  entered 
by  tbe  court  In  accordance  with  tbe  ver- 
dict. Mrs.  Campbell  moved  for  a  new  trial 
upon  the  grounds  that  tbe  verdict  was 
contrary  to  law  and  the  evidence,  and 
eontrai7  to  the  prlnelplea  of  Justice  and 
equity.  Tbe  motion  was  OTerroled,  and 
she  excepted. 

Upun  tbe  trlallt  was  shown,  and  was 
undented,  that  the  husband  was  possessed 
ot  a  considerable  eecate,  amunnting  In 
value  to  several  thousand  dollars,  and 
that  he  was  a  young  man,  stout,  Indos- 
trlnuB,  and  energetic,  running  a  farm, 
sawmill,  etc.  It  was  also  shown  that  ttae 
plalntlfi  la  a  young  woman,  now  living 
with  her  father,  to  whose  bouse  she'went 
after  the  separation  from  her  husband; 
that  she  is  in  bad  health,  and  without 
property  of  her  own,  and,  according  to 
tbe  weight  of  the  evidence,  she  is  an  In- 
Talld.and  unable  to  work.  The  defendant 
having  acquiesced  In  the  verdict.  It  mnst, 
tor  the  purposes  of  this  case,  be  taken  for 
granted  that  tbe  husband  was  In  fault, 
and  that  there  was  sufficient  cenae  for  a 
divorce  In  the  wile's  favor.  This  lieing  ao, 
and  It  being  shown  without  contradiction 
that  the  husband  Is  well  able  to  support 
ber.and  that  she  Is  unable  to  support  her- 
self, alimony  must  follow  as  a  matter  of 
right;  and,  In  so  far  as  tbe  verdict  refoaed 
it,  it  is  contrary  to  law  and  the  evidence. 
The  amount,  of  course.  Is  discretionary 
with  the  Jury.  A  wife  is  entitled  to  sup- 
port by  her  husband  until  the  right  is  for- 
feited by  her  own  misconduct,  and  in  soms 
cases  alimony  has  been  allowed  ber  even 
where  the  divorce  was  In  favor  of  tbe  buH- 
band.  In  all  cases  where  tbe  divorce  Is  In 
ber  favor,  permanent  alimony,  If  propo-ly 
applied  for,  must  be  allowed  when  It  Is 
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showo  tbat  tbe  basband  Ib  able  tu  pro- 
vide for  ber,  ualesa  It  itaould  appear  tbat 
sbehaa  safficlent  meausof  taerown.or  tbat 
some  settleineat  or  proTlaion  has  been 
made  for  ber  wbicb  will  stand  in  Ilea  of  It. 
Ah  was  said  by  Nisbbt,  J.,  In  McGee  v.  Mc- 
Gee.lO Ga. 488:  ** After adecreefordlrorce 
wblctaestablisties  tbe  busband'adellnqaeD- 
ey»  a  prorlaloD  for  tbe  wife  Is  tbe  equitable 
conaeqnenee  of  bis  violation  of  bia  conju- 
gal obllgatlona.  He  being  In  the  wrong, 
It  would  be  a  atrange  perversion  of  rigtat 
tu  turn  her  adrift  upon  the  charities  of  tbe 
world,  he  retaining  ber  patrimonial  iuber- 
Itance;  and.Usbebad  none,  then  It  would 
be  BtlU  flagrantly  unjust,  as  well  as  mor- 
ally Impolitic,  to  deny  to  ber  tbat  aupport 
which,  whilst  under  coverture,  religion 
and  the  laws  accord  to  a  wife  at  tbe 
hands  of  her  husband. "  Tbe  grant  of  all- 
monylnsucb  cases  la  not  a  mere  matter  of 
discretion.  It  wae  notsoat  common  law, 
and  oar  statutes  have  not  rendered  It  bo. 
It  is  tme  tbat  at  common  lawno  alimony 
was  allowed  wbere  the  divorce  was  total, 
but  tbls  was  for  the  reaaon  tbat  such  di- 
vorces were  granted  only  for  causes  exist- 
ing at  the  marriage,  and  which  rendered 
it  void  ab  initio,  and  where,  consequently, 
it  was  considered  tbat  no  marital  rights 
bad  accrued.  Oar  statutes,  however, 
having  provided  for  the  total  divorce  of 
parties  validly  married,  extended  also  tbe 
right  of  alimony  to  cases  of  total  divorce. 
Tbe  Cod»(8ectlun  1744)  declares  that  "per- 
manent atlmony  la  granted  in  *  *  * 
cases  •  •  •  of  divorce  as  considered  In 
tbe  former  section;"  and  the  "former  sec- 
tion" referred  to  la  nut  a  section  num- 
bered by  Arabic  numbers  In  the  margin, 
but  tbe  section  numbered  II  in  Roman  let- 
ters Id  the  open  apace  nhicb  extends  clear 
arroaa  tbe  page.  Page  394.  That  section 
dealawlth  total  as  well  as  partial  Olrorce. 
Cunatrulng  our  statutes  In  tbe  lishc  of  the 
common  law, as  well  asln  accordance  with 
Bonud  principle  and  policy,  the  right  of 
tbe  wife  to  a  provision  by  the  busband 
in  her  favor  Is  tbe  same  whether  tbe  di- 
vorce Is  frum  bed  and  board  only,  or  a  to- 
tal dissolution  of  the  marriage,— at  least, 
If  a  valid  marriage  has  subsisted;  and  tbe 
grant  of  »ach  provision  is  nu  more  a  mere 
matter  of  discretion  In  the  one  case  than 
in  the  other.  Certainly,  where  the  mis- 
conduct of  the  husband  is  so  grave  as  to 
require  a  total  dlvoree,  bis  liability  is  no 
less  than  where  bis  acts  are  merely  such 
as  to  authorise  a  separation  from  bed 
and  board.  In  Bishop's  New  Commenta- 
ries on  Marriage,  Divorce,  and  Separation, 
(volume  2, Ed.  1891,  §83U,)  It  Isaald:  "The 
busband  cannot  abnndun  bis  obligations 
to  bis  wife.  Tberelore,  where  In  any  case 
the  law  authorizes  ber  to  live  apart  from 
him  by  reason  of  bia  iU  conduct.  It  conse- 
quently requires  him  to  malntsin  her 
while  BO  living.  Hence  a  decree  for  sepa- 
ration in  lavor  uf  tbe  wife,  where  tbe 
funds  wbicb  In  cohabitation  should  sup- 

gort  the  husband  and  her  are  vested  in 
Im,  muat,  if  so  she  prays,  be  attended  by 
a  decree  for  alimony.**  And  this  rale  he 
T.168Jt.iu>.18— 61 


treats  as  uppllcabte  to  eases  of  total  at 

well  as  of  partial  divorce,  where  the  stat- 
ute allows  alimony  In  tbe  former.  Sec- 
tions 1064,  1066.  Tbe  langnage  of  the 
court  In  an  English  case  on  tbls  subject  la 
so  forcible  and  appropriate  tbat  we  quote 
from  It  at  length.  (Sidney  v.  Sidney.  4 
Swab.  St  T.  178.)  This  case  was  decided 
Btnce  tbe  adoption  of  tbe  English  divorce 
act,  (2U  A:  21  Vict.  c.  85,)  which  allows  to- 
tal dlasolutlon  for  causes  which  at  com- 
mon law  were  grounds  merely  for  divorce 
from  bed  and  board,  Tbe  court.  In  hold- 
ing that  alimony  ebould  be  tbe  same  Id 
nueh  eaaea  as  tboogh  tbe  divorce  was 
from  bed  and  board,  said:  "The  needs  of 
the  wife  and  tbe  wrong  of  the  husband  are 
the  same  In  both  eases.  In  both  cases  the 
husband  has  of  his  own  wrong  and  wick- 
edness tbrnst  forth  his  wife  from  tbe  posi- 
tion of  participator  In  bis  station  and 
means.  Obliged  in  both  cases  to  with- 
draw from  his  borne,  she  1b,  wltbunt  any 
fault  of  ber  own,  deprived  of  ber  fair  and 
reasonable  share  ol  such  necesaarles  and. 
comforts  as  lay  at  bis  command.  Wby 
sbuuld  not  the  hnsbaud's  purse  be  called 
upon  to  meet  b«tb  cases  alike?  It  has 
been  said  tbat  in  tbe  one  case  she  remains 
a  wife,  and  In  tbe  other  she  does  not.  The 
remark  wonld  carry  great  weight  If  tbe 
provision  were  Intended  to  continne  In  tbe 
event  ol  her  second  marriage;  bat  Itean 
hardly  affect  tbe  rate  of  allowance  made 
and  continued  so  long  only  as  the  wife  re- 
malna  chaste  and  unmarried.  *  *  *  A 
very  large  number  of  thedlvorcecasesalnce 
tbe  act  have  been  petltlona  by  the  wife  for 
cruelty  and  adultery,  or  deaertion  and 
adultery;  and  among  certain  classes  ol 
the  community  a  very  common  thing  In- 
deed Is  tbat  of  a.  young  husband,  wbo, 
either  not  agreeing  with  blB  wife,  or  get- 
ting tired  of  her  shortly  after  marriage, 
endeavors  to  shake  ber  oft.  In  tbls  en- 
deavor be  generally  begins  by  treating 
ber  with  neglect  and  contempt,  often  half 
starves  her,  often  beats  ber,  often  iasalts 
her  by  ofwn  adnltery,  and  ends  by  desert- 
ing ber,  and  cohabltlbg  with  another  wo- 
man. That  tbe  wife  should  desire  a  dl* , 
vurce  In  such  a  case  can  hardly  be  a  mat- 
ter of  surprise,  and  that  she  should  obtain 
It  la  but  bare  Justice.  But  It  Is  the  very 
thing  that  tbe  huaband  wonts,  too.  He 
has  succeeded  in  shaking  off  tbe  obliga- 
tions of  marriage,  and  tbat  by  hia  own 
voluntary  breach  of  them.  AndU  be  can 
part  with  bis  wife  at  the  door  of  the  di- 
vorce court  without  any  obligation  to 
aupport  ber,  and  with  toll  liberty  to  form 
a  new  connection,  his  triumph  over  the 
sacred  permanence  of  marriage  will  have 
been  complete.  No  man  should.  In  my 
Judgment,  be  permitted  to  rid  himself  of 
hia  wife  by  111  treatment,  and  at  the  aame 
time  escape  the  obligation  of  supporting 
her."  "This  case,"  says  Mr.  Bishop,  "not 
appealed  from,  seems  to  have  been  accept- 
ed as  settling  tbe  doctrine  In  England;" 
For  the  reaaon  stated  tbe  court  below 
erred  in  refusing  a  new  trial,  and  the  Jadg- 
m«it  Is  reversed . 
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NJlTIOSAL  bank  OV  AUGUSTA 

GOODYEAR  it  bL 

(Supreme  Ooort  of  Georgia.  Jan.  28,  18DB.) 

CHi.TtBi.  MoET»i.OE8— Bill  of  Hjlix  —  Fbopbbtt 

CONVBTSD  —  NOTICB—  COSTBAOT  OW  AOBNOT— 
COXBIOKMBHTS  —  OwmBSHIP  Or  OOODB  COM- 
SIGlfBD. 

1.  The  facta  appeiulnr  In  the  bfU  of  ezcep- 
tiont  and  transcript  of  tbe  record,  showing  that 
the  goods  in  obntroTo^  were  not  embraced  in 
the  mortgage,  and  that  the  bill  of  sale,  tbe  con- 
sideration of  which  was  onlj  flOO,  could  not 
have  been  Intended  to  embrace,  in  addition  to 
tbe  mortgaged  goods,  other  goods,  worth,  or 
estimated  to  be  worth,  oTer  |1«S00,  It  followB 
that  neither  the  mortgage  nor  the  bill  of  sale 
onbraced  the  soodB  in  controTerBy. 

2.  The  evidence  warranted,  the  judge,  to 
whom  the  facts  as  well  as  the  law  of  the  case 
were  referred,  in  finding,  not  (miy  that  these 
documents  did  not  in  fact  embrace  the  goods  In 
cont]7>Ter87,  but  that  the  bank,  at  the  time  of 
taking  the  bill  of  sale,  was  chargeable  with 
notice  that  the  goods  now  in  controversy  were 
consigned  goods,  and  therefore  not  intended  by 
the  mortgag3r,  its  debtor,  to  be  either  mort- 
gaged or  Kud. 

3.  A  contract,  br  tbe  terms  of  which  one 
person  agrees  to  receive  goods  on  condgnment, 
to  tw  Bold  bj  him  as  the  agent  of  anothn, 
monthly  report  of  sales  and  of  goods  on  band  to 
be  made,  the  goods  to  remain  on  consignment  as 
the  property  of  the  consignor  until  paid  for  in 
full  by  the  coufllgnee,  and  all  proceeds  of  sale 
to  belong  to  the  consignor  until  he  is  paid  the 
invoice  price  in  cash,  which  is  to  be  aone  for 
each  article  as  soon  as  sale  of  It  is  made,  and 
with  no  provision  whatever  for  the  acQuisltion 
of  title  to  the  goods  by  the  consignee,  Is  not  a 
contract  of  sale,  but  of  bailment  and  agency  for 
the  sale  of  goods,  notwithstanding  the  contract 
provides  that  the  compensation  of  such  con- 
signee  shall  be  whatever  he  shall  receive,  upon 
■ale  of  such  goods,  as  surplus  over  the  pnce 
named  in  the  contract;  that,  if  any  of  sach 
goods  be  removed  from  his  [dace  of  business, 
tlxey  shall  be  paid  tar  Immedlatdy;  that  be  shali 
keep  the  goods  insured  for  the  benefit  of  the 
consignor,  and  shall  psy  freight,  safely  store, 
keep  in  good  condition,  and  hold  them  free  from 
all  churgea  and  taxes,  and  assume  all  risk  of 
loss  or  damage  from  any  cause  whatsoever;  a 
further  stipulation  being  tbat  on  failure  of  the 
eoDstgnee  to  sell  in  a  reasonable  time,  or  on  his 
failure  to  comply  with  any  condition  of  the  con- 
tract, then  the  agency  shall  terminate,  at  the 
option  of  the  consignor,  and  goods  remaining 
unsold  are  to  be  BubJect  to  his  order  free  from 
all  charts. 

<a)  That  the  invoices  which  accompanied  tbe 
eonmgned  goods  said  they  were  sold,  some  of 
them  stating,  "Terms  contract;"  others,  "T^ms 
contract,"  and  "Terms  spot  cash;"  others, 
"Terms  when  sold;"  and  one,  "Terms  *  *  *,' 
—would  not  necessarily  neganve  the  theoir  that 
all  the  goods  were  merely  consigned,  and  none 
of  them  sold  to  the  consignee. 

4.  The  nature  of  the  contract  was  not  va- 
ried or  waived  as  to  the  goods  remaining  unsold 
by  the  acceptance  of  notes,  instead  of  catfi,  for 
some  of  those  which  had  been  sold.  After  a 
sale  by  an  agent  which  entitles  his  principal  to 
a  cash  payment,  the  prli^citwl  may  take  the 
sgcnt'a  notes  in  lien  of  cash,  without  oonroi-Hng 
the  agent  into  a  purchaser  <Hf  tbe  goods,  if  he 
was  in  fact  an  agmt  to  bbH  at  the  ame  tna  sale 
was  effected. 

S.7%e  contract  nroridlng  that  under  cer- 
tain circnmBtanceB,  uierein  stated,  "all  goods 
remaining  unsold  in  said  second  party's  hands 
are  to  be  subject  to  the  order  of  said  first  party, 
free  of  all  charges,"  and  the  undisputed  tesd- 
nony  showiiv  tbat  tbe  drcnmstances  existed 
whidi  entitled  the  ccmslgnor  (the  first  patty)  to 


avaD  hfanatU  of  this  prorMoi^  ft  foDowB  that 

there  was  nothing  due  from  the  consignor  to 
the  consignee  on  account  of  expenses  paid  by 
the  latter  on  tho  goods  remaining  unsold,  which 
are  tbe  goois  now  in  controrerBr.  Hence  thM« 
was  no  error  in  not  finding  anytmng  in  faTor  of 
the  bank,  or  an7  one  elsib  on  aooonnt  at  tmih 
upenBea  paid. 
(SyUabus  by  tlw  Comti 

Error  from  superior  conrt,  Slctamond 
county;  H.  C.  Ronbt,  Jadgs. 

Action  by  tbe  National  Bank  of  Aufcna- 
ta  against  A.  W.  Goodyear  and  othera. 
There  was  Jadffment  lor  delendanta,  and 
plalntitt  brlnKB  error.  Affirmed. 

Fr&nk  H.  MiUer  and  W,  K.  Miller,  for 
plalntltr  In  error.  John  8.  DttrUiaoo  and 
laoaard  Pblaigy^  for  driendanta  In  error. 

Blboklbt,  C.  J.  1.  It  la  clear  from  tbe 
facta  appearine  In  the  bill  of  exceptions 
and  transrrlpt  of  tbe  record,  when  close- 
ly scrutinised,  tbat  tbe  mortgageezecuttid 
by  Oood/ear  to  tbe  bank,  together  with 
the  Emerson  A  FUher  Company,  and  sev- 
eral  others  of  bis  creditors,  did  nut  em- 
brace or  cover  tbe  goods  now  in  eontru- 
Tcrsy.  And  It  la  equally  clear  tbat  tbe 
bill  of  sale  subseqoently  ezecnted  by  bira 
to  tbe  bunk  alone  was  not  designed  or 
understood  to  corer  this  disputed  proper- 
ty. In  addition  to  tbe  property  embraced 
In  the  mortgage;  for  tbe  consideration  oi 
the  bill  of  sale,  as  shown  upon  ita  fa<*e, 
was  only  $100.  whereas  the  valne  uf  tbe 
property  now  Id  question  was  certaluly 
very  considerable,  and  was  probably  over 
91,500.  Tbe  purpose  of  tbe  bill  of  sale 
was  to  paRS  tbe  mortgaged  property  to 
tbe  bank,  subject  to  the  mortgage;  tbnt 
Is,  to  make  the  bank  owner  of  the  equity 
o(  redemption.  With  this  purputte  the 
small  consideration  of  91U0  would  have 
some  coDfllsteucy,  but  It  woald  have  none 
at  all,  supposing  tbe  transaction  to  be 
honest  and  hoaa.  ffde,  with  a  ileeign  to 
convey  to  the  bank,  not  only  the  equity  ut 
redemption  in  the  mortgaged  goods,  bat 
tbe  absulute  ownerHhlp  of  ahont  91,500 
worth  of  property  besides.  It  was  known 
that  Goodyear  bad  failed,  and  waaappar^ 
ently  Insolvent.  He  was  In  no  condition 
honestly  to  part  with  asaeta  for  less  than 
one  tenth  of  their  value,  even  If  they  had 
been  his  own,  and  he  bad  been  willing 
thus  to  sacrifice  them.  Looking  alone 
to  the  descriptive'  terras  contained  In  the 
mortgage,  the  general  words  embraced 
therein,  superadded  to  rarioos  artlcle» 
epeclflcally  enumerated, are  cnniprebenalv? 
enough  to  cover  every  Item  of  pruiwrty 
belonging  to  the  mortgagor  contained 
in  the  two  stores  referred  to,  namely.  704 
Broad  street  and  708  Ellis  street:  but  the 
parol  evidence  shows  that,  although  the 
artlRles  now  In  controversy  were  to  those 
sturee,  the  mortgagor  recognized  the  fact 
that  they  were  not  his  property,  but  were 
consigned  goods,  and  did  not  Intend  ei- 
ther to  mortgage  nr  eel)  them.  He  Is 
strongly  corroborated  by  the  fact  that 
while  the  consignor,  the  Emerson  &  Fisher 
Compa^iy,  Is  one  of  the  murtgageea.  the 
debt  to  that  company— a  debt  partly  by 
notes,  and  partly  by  account,  aedeacrihed 
In  the  mortgage— Inclndes  none  of  the 
price  or  value  ol  the  consigned  property 
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which  wai  on  band  when  the  mortgase 
waa  executed.  It  is  eaay  to  believe  that 
Goodyear  did  not  Intend  tu  mortgase  to 
that  company  what  he  regarded  aa  its 
own  property,  wittaont  Increasing  bla  pre- 
vlouB  debt  by  enough  to  cover  some  prop- 
er aroonnt  tor  parchaae  money  ot  the 
aame  property.  How  could  be  rationally 
or  honestly  do  such  a  thing?  There  Is  no 
evidence  that  at  the  time  of  making  the 
mortgage  he  repreeentcd  himself  to  be  the 
owner  ot  these  spedOe  goods,  or  beld 
tbnm  ont  as  hfs  own.  Nor  did  bedo  so  at 
the  ttme  of  executing  the  bill  ol  sale. 

2.  The  parol  evidence  was  also  snfflclent 
to  warrant  the  prealdlng  Judge,  to  whom 
the  facts  aa  well  as  the  law  were  referred, 
in  finding  that  the  bank,  at  thetlmeut 
taking  the  bill  of  aale,  was  chargeable 
with  notice  that  theae  goods  were  con- 
signed goods,  and  consequently  that  the 
mortgagor  did  not  intend  to  deal  witb 
them  as  hie  own,  either  by  mortgage  or 
sale.  In  giving  notice  to  the  president  ot 
the  bank,  the  value  ot  the  consigned 
goods  may  have  been  understated,  but 
this  did  not  excuae  the  prealdent  from  in- 
quiring as  to  what  the  goods  consisted 
of,  and  to  whom  they  belonged.  He  cer- 
tainly had  notice  that  there  were  con- 
slgtte«1  goods,  and  be  could  not  bavn  nn- 
derstood  that  he  waa  purchuslng  any  ol 
these,  whether  they  were  worth  little  or 
much.  The  bank  did  not  purchase  any 
consigned  gouda,  and  consequently  ac- 
quired uo  title  to  these  goods  merely  by 
reason  ot  Goodyear  bavlug  power  and 
authority  from  the  Emerson  &  Fisher 
Company  to  sell  them  In  the  general  mar- 
ket. Uoodyear  did  not  Intend  to  sell 
them,  and  the  bank,  or  the  person  who 
represented  the  bank,  could  not  rlxhtly 
have  believed  or  understood  that  he  so 
Intended.  The  real  disappointment  of  the 
bank  was  that  the  consigned  Koods 
turned  ont  to  be  a  much  larger  proportion 
of  the  stock  than  was  expected.  Bat 
the  true  proportion  was  easily  ascertaina- 
ble, and  would  have  been  nsrertained  I! 
the  bank  had  exercised  the  diligence  to 
which  the  notice  It  rec;e]ved  was  a  suffl- 
clent  prompting.  Failure  to  Inquire  fur* 
ther  was  the  sole  reason  wby  more  tacts 
did  not  become  known. 

8.  The  theory  of  the  bank  being  that  the 
goods  In  controversy  are  covered  both  by 
the  mortgage  and  the  bill  of  sale,  and  that 
theory,  as  we  have  Just  ruled,  being  un- 
supported by  the  evidence,  there  is  per- 
haps no  absolute  necessity  (or  deciding  at 
presentupon  tbecontnntion  ttaataltbough 
Goodyear  acquired  nf»  title  to  these  goods, 
as  against  tne  Emerson  ft  Fiaber  Com- 
pany, which  he  could  assert,  he  did  acquire 
a  title  which  his  creditors  coold  assert, 
so  aa  to  subject  them  to  the  payment  ot 
any  debt  which  be  contracted  wliUe  the 
goods  were  in  bis  possession.  The  ques- 
tion, however,  has  been  fully  argued,  and 
we  will  consider  it.  This  ronteutlon  is 
tonnddd  upon  the  terms  of  the  written 
contract  between  Goodyear  (made  by  his 
father,  as  bis  agent)  and  thecompany.  An 
abstract  of  that  contract  appears  in  thecif- 
ficlal  report, and  Itsstlputatlonsarebrlefly 
Indicated  In  tbethird  headnote  prefixed  to 
this  opinion.  The  bank  contends  that 


failure  to  record  the  contract  rendered  the 
property  covered  byand  delivered  under  it 
subject  to  be  charged  with  the  debts  ol 
Goodyear.  The  requirement  ns  to  record- 
ing Is  lonnd  in  section  1953a  ot  the  Code, 
and  reads  thus:  "Whenever  personal 
property  Is  sold  and  delivered  with  the 
condition  afilxed  to  the  sale  that  the  title 
thereto  Is  to  remain  In  vendor  ot  such  per- 
sonal property  until  the  purchase  price 
thereof  shall  have  been  paid,  every  such 
conditional  sale,  in  order  lor  the  reserva- 
tion ot  title  to  be  valid  as  against  third 
parties,  shall  be  evidenced  in  writing,  and 
not  otherwise.  And  the  written  contract 
of  every  such  conditional  sale  shall  be  ex* 
ecated  and  attested  In  the  same  manner 
as  Is  now  provided  by  existing  laws  for 
the  execution  and  attestation  of  mort- 
gages on  personal  property:  provided, 
nevertheless,  that,  as  between  the  parties 
tbemsel^ves,  the  contract  as  made  by  them 
shall  invalid,  and  may  be  enforced»whntli' 
er  evidenced  in  writing  or  not.  The  exist* 
Ing  statutes  and  laws  ot  this  state  In  rela- 
tion to  the  registration  and  record  of 
mortgages  on  personal  property  shall  ap- 
ply to  and  affect  all  condltlonul  sales  of 
personal  property,  as  defined  in  this  sec- 
tion." ThlB  statute,  as  we  think*  has  no 
application,  tor  the  reason  that  there  was 
no  sale,  conditional  or  absolute,  to  Good- 
year, of  property  delivered  to  blm  under 
this  contract.  He  was  to  receive,  hold, 
sell,  account,  and  pay  over  proceeds,  lesd 
bis  compensation,  as  agent.  Cash  sales 
by  him,  and  none  others,  were  contemplat- 
ed. He  was  to  pay  over  to  his  consignor 
a  fixed  sum  out  ot  the  proceeds  ot  any 
article  sold,  as  soon  as  the  sale  was  made, 
and  until  that  was  done  all  the  proceeds 
were  to  belong  to  the  consignor;  and  each 
article  was  to  remain  In  the  consignee's 
hands,  on  consignment,  till  thus  sold  and 

Said  fur.  Sale, payment  by  the  purchaser, 
ellvei'y  to  him,  and  remittance  tu  tlie 
consignor,  w^ere  to  be  simultaneous  acts. 
We  can  see  no  indication  that  It  was  ex- 
pected or  intended  that  Goodyear  sfaODld 
become  the  owner  of  the  property,  or  any 
of  It,  at  any  ttme.  or  on  any  ctmditlon 
whatever.  If  he  had  fraudulently  convert- 
ed any  of  It  to  his  own  use  before  sale,  or 
bad,  after  sale,  failed  to  pay  over  the  pro- 
ceeds nn  demand,  to  the  extent  of  invoice 
prices,  we  see  not  why  he  would  not  have 
been  enbjoct  to  indictment  tor  larceny 
after  a  trust  delegated,  under  section  4422 
of  the  Code.  The  onerous  and  unusual 
terms  to  which  be  assented  In  order  to  get 
the  agency  did  not  convert  the  transac- 
tion Into  u  purchase, conditional  or  other- 
wise. He  was  to  poy  all  charges,  keep 
the  property  Insured  for  the  consignor's 
benefit,  and  take  upon  blmself  all  risk  ffl 
its  loss  or  damagefrom  any  cause  what 
soever.  He  agreed  to  do  this  In  order  to 
get  the  privilege  of  selling  It  as  the  con 
sigQor's  agent,  with  the  further  prirllegv 
ot  retaining  as  his  compensation  the  differ 
enee  In  price  between  what  be  might  re 
ceive  from  parcbasers  and  tbe  Invoice  oi 
contract  price  at  which  he  waa  regalred 
to  settle  witb  bis  consignor.  What  this 
difference  was,  or  was  likely  to  be, 
know  not,  but  he  was  tbe  Judge  of  its 
suflBcIeocy ;  and  we  have  no  knowledge  ol 
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any  Inw  or  rnleof  pablle  policy  that  would 
forbid  biin  to  assame  whatever  hardens 
be  pleased,  aod  measore  hJa  coupensatloa 
for  the  wholf,  Incladlug  his  services  in  car- 
Idk  fur  and  sellioK  the  property,  by  ahar- 
Injc  tn  the  proceeds  of  sale  to  the  extent 
stipulated.  Ad  ajcent  to  sell  might  as 
well  be  paid  by  Klvlne  hlih  the  aorplus 

groceeds  over  and  above  a  fixed  sum  as 
y  allowlnff  b)m  a  commission  upon  the 
fCroBs  proceeds.  McCulIougb  t.  Porter,  4 
Watts  ft  S.  177.  Such  a  basis  of  compen- 
sation Is  perhaps  unusual,  but  Is  not  un- 
lawlol.  In  determining  the  nature  of  the 
nontract,  we  Bhonld  look  at  bow  it  woald 
work  io  practice,  on  the  assnmptfoo  that 
its  terms  were  compiled  with  on  both  sides 
according  to  the  true  Intent  and  under- 
standing of  the  parties.  It  seems  to  as 
dear  that  there  was  no  design  or  purpoae 
that  Goodyear  sbonld  ever  become  the 
owner  of  a  single  article  of  this  property, 
but  that  bis  relation  to  it  was  to-  be  and 
remain  thatof  a  bailee  and  agentfor  mak- 
ing sale  of  It.  receiving  the  proceeds,  and 
paying  over  the  same,  less  bis  share  there- 
of, to  bis  consignor,  and  tbat  the  latter 
was  to  be  and  remain  tbe  sole  owner  un- 
til tbe  sale,  and  tben  Instantly  become  tbe 
sole  owner  of  tbe  proceeds,  and  so  remain 
until  bis  share  thereof  was  actually  paid 
over  to  him,  after  which  tbe  residue  would 
belong  .to  Goodyear.  This  residue  would 
not  be  fully  earned  by  tbe  latter  until  this 
last  service  had  been  rendered,  Thestlpu- 
latlon  that,  If  any  of  the  goods  were  re- 
moved from  tbe  consigoee*s  place  of  busi- 
ness, they  should  be  paid  for  immediately, 
was  not  Intended  as  a  permission  to  re- 
move them  before  they  were  sold  and  paid 
for.  but  to  Indicate  tbe  very  contrary, 
and  to  make  tbeir  disappearance  from 
that  place  evidence,  as  between  tbe  par- 
ties, tbat  tbey  bad  been  sold,  and  ougbt 
to  be  represented  by  cash  proceeds  In  tbe 
bands  of  the  consignee.  Whenever  the 
consignor  could  not  Hud  an  article  of  the 
goods  where  It  ought  to  be,  he  would 
have  a  right,  under  this  stipulation,  to 
treat  It  as  sold  for  cash,  and  call  for  the 
production  uf  tbe  money.  Thcstipulatlon 
was  designed  as  a  check  both  upon  credit 
sales,  and  upon  putting  any  of  the  stock 
out  of  eight  without  having  sold  it. 

None  of  the  eases  cited  In  the  argument 
are  fairly  applicable  to  the  present.  Each 
one  of  tbose  most  nearly  In  point  Is  dis- 
tinguishable from  It  by  some  substantial 
and  material  element.  In  Bastress  v. 
Cblckering,  18111.  App.  198,  notes  were  giv- 
en at  tbe  end  of  each  month  for  the  price 
of  all  goods  received  during  tbe  month. 
Tbe  relation  of  debtor  and  creditor  was 
established  between  tbe  parties,  and  that 
tbeeenntea  werecalled  "advaoees"  did  not 
negative  the  theory  of  sale,  especially  ns 
the  Invoices  declared  that  tbe  pianos 
"  were  bought  and  sold  "  upon  cundltlous, 
and  that  customers  engaged  In  selling 
them  "were  not  agents,  In  any  sense 
known  to  tbe  law."  In  Re  LInfurth,  4 
Sawy.  870,  the  agreement  was  tbat  the 
consignees  would  give  tbeIr  notes  at  60 
days  from  the  dates  fixed  for  rendering 
aeenunta  of  sales,  and  thus  to  settle  for  aU 

gouds  sold  or  shipped  from  their  ware- 
onse,  and  with  tbls  farther  stipulation: 


to  settle  for  such  goods  as  might  be  on 
hand  at  tbe  expiration  of  tbe  year  for 
which  the  contract  was  to  run,  by  giving 
tbeir  note  payable  In  six  months.  If  so  re- 
quired. Tbe  great  fact  which  seems  to 
characterise  this  case  Is  that  tbe  consign- 
ees made  themselves  llabfe  to  pay  niti- 
mateiy  for  the  goods,  whether  tbey  were 
sold  or  unsold  when  the  term  of  consign- 
ment expired,  If  tbe  consignors  so  re* 
quired.  Tbls  would  entitle  tbe  consignors 
to  exact  payment  for  unsold  goods,  and 
thus  force  the  consignees  to  retain  them  as 
purcbasera.  Moreover,  the  contest  was 
not  as  to  goods  remaining  unsold,  the 
court  saying:  "No  question  is  made  as  to 
tbe  goods  remaining  in  the  bankrupt's 
possessionat  thetlme  of  the  bankruptcy." 
The  last  fact  Is  also  true  of  Vntter  v. 
Wheeler,  2  Low.  846.  In  Heryford  v.  Da- 
vis, 102  n.  S.  236,  notes  were  a^ven  for  the 
price,  with  option  to  purcbase  within  four 
months  on  payment  of  the  notes.  In  Peek 
r.  Helm,  127  Pa.  St.  600. 17  A  tt  Bep.  984. 
there  was  an  absolute  stlpnlation  to  pay 
at  a  fixed  price  within  a  given  time,  or  re- 
turn the  property  at  the  expiration  of 
that  time.  "There  Is  nothing  upon  the 
face  of  tbe  papers  to  Indicate  tbat  HIU 
was  to  sell  tbe  pianos  for  the  account  of 
Peek  ft  Son,  as  their  factor.  On  the  con- 
trary, It  was  manifestly  a  sale  to  Hill, 
wltb  an  agreement  tbat  the  title  was  to 
remain  In  Peek  ft  Son  until  the  price  was 
paid.**  In  Bervey  v.  Locomotive  Works. 
93  U.  S.  664,  tbe  contract  was  in  tbe  'form 
of  a  lease,  with  an  absolute  agreement  to 
pay  rent  partly  In  cash  down,  and  the 
balance  covered  by  several  prumlasory 
notes.  This  so-called  "rent*  wan  tn  fact 
purchase  money.  Hays  Jordan,  86  Ga. 
741, 11  S.  E.  Rep.  883.  Although  PoweU  v. 
Brunner.  86  Ga.  5»1, 12  S.  E.  Rep.  744,  cites 
Nutter  V.  Wheeler,  2  Low.  846,  supra,  tbe 
citation  was  only  for  some  of  tbe  dlctu  in 
the  opinion  of  LowEi.n,  J.,  in  tbe  latter 
case.  Tbe  facts  of  tbe  two  esses  were  uot 
alike.  Tbe  decision  In  the  former  rests 
mainly  on  tbe  fact  that  the  mortgage  was 
prior  to  tbe  consignment.  That  this  was 
rightly  a  controlling  Cfinslderation,  see  U. 
8.  V.  New  Orleans  Railroad,  12  WaU.  862; 
Fosdlck  T.  Schall,  0.  S.  235;  Fosdlck  v. 
Car  Co.,  Id.  256 ;  Myer  v.  'Car  Co.,  102  D.  S. 
1.  Granting  that  In  Powell  v.  BrnnT\er 
there  was  a  conditional  sale,  the  prior 
mortgagee  was  affected  by  the  condition ; 
for  the  mortgage  could  not  take  effect  on 
property  acquired  by  the  mortgagor  sub- 
sequently to  Its  execution,  save  in  so  far 
as  he  actually  acquired  It.  As  he  had  an 
option  to  purchase  at  a  fixed  price  on  pay- 
ing the  price,  It  might  be  held  tbat  deliv- 
ery to  him  on  such  a  contract  was  a  con- 
ditional sale,  bnt  that  would  give  the  pri- 
or mortgagee  no  absolute  lien  until  tbe  op- 
tion was  exercised  on  tbe  stipulated  terms. 
Id  tbe  present  case  there  was  no  option 
to  purcbasecontemplated  or  provided  for. 

(a)  The  evidence,  taken  as  a  whole.  Is 
satisfactory  that  the  goods  now  In  con- 
troversy were  all  furnished  to  Goodyear 
by  tbe  Emerson  ft  Fisher  Company  (or 
sale  under  the  contract  which  we  have 
been  considering.  That  tbe  invoice  which 
accompanied  tbe  consigned  goods  aald 
they  were  "sold"  to  him,  ■ome  saying. 
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"Terms  contract;"  some,  "Terms  coo- 
tract*  and  "Terms  spot  casta;"  others, 
"Terms  wtaen  sold,*  and  one  "Terms 
*  *  ^''—wonld  not  constrain  a  court  or 
a  Jory  to  find  that  the  lavoJces,  rather 
ttaan  the  written  contract,  represented  the 
tme  nature  ot  the  transactions  which 
took  place  onder  that  eoutract.  It  Is  not 
UDcommon  for  merchants  and  other  deal- 
ers to  make  out  bills,  or  put  entries  on 
their  books,  the  letter  of  which  la  not  ac- 
curately descrlptlTe  of  their  real  agree- 
ments. Why  they  should  do  this,  and  per- 
sist in  doing  It,  is  bard  .to  understand; 
but  it  would  not  be  Just  to  make  them 
forfeit  their  substantial  riKhts  merely  be- 
cause they  are  prone  to  Indulge  In  such 
fooUshness.  For  toy  own  parti  heartily 
wish  tbeiy  would  quit  It,  bat  am  well 
awarettaeynerarwlll.  Forthesake  of  pro- 
tecting them  .against  th^  own  tolly, 
courts  have  to  treat  such  loose  and  Inac- 
curate bills  as  mere  memoranda,  and  not 
take  them  as  literally  correct.  They  are 
admlsstons  which  are  not  absolutely  bind- 
ing. They  may  be  explained,  and  put  to 
silence,  by  all  the  facts  and  circumstances 
ebaracterUtng  the  true  Import  of  the  deal- 
ings to  which  th^  refer.  Thompson  v. 
Barnnm,  49  Iowa,  1^3.  We  are  not  to  be 
understood  as  lutlmatlng  that  the  mere 
letter  of  a  contract  purporting  to  be  a 
contract  ot  conBlgnment-  Is  always  to  pre- 
vail. That  species  of  cootract,  like  any 
other,  may  be  used  as  a  false  color  to  dis- 
guise a  real  sale.  We  simply  bold  that 
there  is  no  decisive  evidence  that  It  was  so 
used  In  this  Instance.  Had  the  trial  court 
found  that  the  bills  which  were  sent  with 
the  jsoode  were  literally  true.  In  saying  the 
goods  were  sold.  It  would  probably  have 
been  our  duty  to  acquiesce  in  such  flnillDg. 
But  the  belief  of  the  trial  court,  In  view  of 
all  the  facts  before  It,  was  the  other  way ; 
and  this  belief  was  warranted  by  the  evi- 
dence. 

4.  What  was  the  effect  of  taking  Good- 
year's  notes  for  goods  which  he  bud  sold, 
and  for  which,  according  to  the  terms  of 
bis  contract,  he  ought  to  have  paid  in 
cash  out  of  the  proceeds  of  sale?  Did  this 
vary  the  contract  as  to  goods  not  sold, 
or  was  anythlug  waived  as  to  them  by 
the  consignor,  the  Kroerson  &  Fisher  Com- 
pany? we  think  not.  Surely  an  agent  to 
sell  doesnot  become  u  purcbaaer  of  unsold 
ttoods  by  his  principal  accepting  notes  for 
the  price  of  goods  which  have  bt>en  sold. 
That  this  practice  was  pantDed  would 
bear  on  the  question  ot  whether  there  was 
a  consignment  for  sale,  or  a  real  sale  In 
the  beginning,  but  for  any  other  purpose 
It  would  be  irrelevant.  There  U  no  sug- 
gestion lu  the  evidence  that  any  of  the 
notes  taken  from  Goodyear  covered  auy 
part  of  the  goods  which  be  had  failed  to 
sell.  It  has  never  been  heard  of,  as  law, 
that  a  principal  may  not  settle  with  his 
agent,  and  take  a  note  In  lieu  of  cash  for 
which  the  latter  Is  liable,  without  break- 
tog  up  the  agency,  so  far  as  busings  not 
yet  transacted  Is  concerned.  Such  an  ad- 
justment would  not  convert  the  agent  in- 
to a  purchaser,  even  as  to  goods  sold  by 
blm  for  and  on  account  of  his  iirlnclpal, 
mncb  less  as  to  those  remaining  unsold. 

6.  It  tMing  ascertained  that  the  receiver 


bad  no  right  to  retain  the  property  In  con- 
troversy as  the  property  ot  Goodyear, 
could  be,  before  restoring  It  to  the  Emer. 
son  ft  Flslier  Company,  exact  repayment 
ot  the  amount  (f2-12.26)  which  Goodyear 
bad  expended  upon  it  tor  Irelght,  storage, 
and  other  expenses?  The  contract  an- 
swers this  qnestlon.  It  says:  "All  goods 
remaining  unsold  In  said  second  party's 
hands  are  to  be  subject  to  the  order  of 
said  first  party,  free  of  all  charges. "  No 
failure  or  fault  Is  attribotabla  to  the** first 
party,"  the  Emerson  &  Elaher  Company. 
Goodyear,  the  "second  party,"  was  al> 
lowed  opportunity  to  make  his  compensa- 
tion and  expenses  oat  of  these  goods  by 
seUlngthem,  but  did  not  do  so.  He  could 
not  urge  successfully  this  claim  against 
his  consignor,  and  we  see  not  whence  the 
receiver  Rould  derive  the  right,  U  not  from 
blm.  There  was  no  error. 
Judgment  aflArmed. 


(n  Oa.  137) 
OSBORNSt  V.  HILL  et  «L 
(Snprems  Court  of  Georgia.  Jan.  38,  1808.) 

BZSCDTIOK  SA.I.B  —  DlSTBIBUTlOlT  OV  FB00BBD8— 

.lyTEBBgT  ACQUIRKD.' 

1.  Where  jTidgmenta  in  favor  ai  different 
creditor*  were  obtained  asalnflt  a  person  who 
had  nuide  a  deed  to  land  under  section  1969 
of  the  Code  to  secure  a  loan,  the  yoaagest  of 
the  Judgmeota  beio^  In  favor  of  the  lender  for 
the  debt  secured  by  the  deed,  and  the  sheriff 
levied  upon  and  sold,  nnder  the  oldest  jndg- 
numt,  the  debtor's  ''flve-aixths  undivided  in- 
terest" in  the  land,  the  court,  in  a  contest  over 
the  distribation  of  the  fond  arising  from  the 
sale,  did  not  err  fn  awarding  the  money  to  the 
oldest  judgments,  it  not  appearing  that  the  de- 
fendant had  repaid  any  of  tne  mtmey  borrowed, 
or  that  the  lender  had  conveyed  back  the  land, 
and  filed  the  deed  in  the  clerk's  c^ce,  as  pro- 
vided for  In  section  1970  of  the  Code. 

2.  Nothing  was  sold  by  the  sheriff,  nnder 
the  levy,  bat  the  borrower's  interest  In  the 
land;  and,  having  repaid  no  part  of  the  loan, 
the  borrower  had  no  interest  to  sell.  The  pur- 
chaser at  sheriffs  sale,  therefore,  got  no  inter- 
est in  the  land,  except,  perhaps,  the  borrow- 
er's right  to  redeem  by  paring  the  money  to 
the  lender.  Hie  lender  ot  holder  of  the  deed 
still  has  the  title,  and  can  enforce  her  right, 
either  by  ejectment  or  by  recmveylng  the  land, 
filing  the  deed  in  the  clerk's  offle^  and  levying 
on  toe  land,  and  selling  it. 

(Syllabos  by  the  Conrt) 

Error  from  superior  court,  Murray  conn- 
ty  ;  T.  W.  MiKNBU,  Judge. 

Proceedings  by  George  W.  Hill  and 
others  against  J-ane  L,  Osborne  to  compel 
defendant,  as  sheriff,  to  apply  a  certain 
bond  to  the  satisfaction  of  claims  of  plain- 
tiffs. There  was  Judgment  for  plaintiffs, 
and  defendant  brings  error.  AfDrnied. 

The  sheriff  levied  a  3.  fk^  lu  favor  of  HUl 
against  Hallman  on  a  flve-slxtbs  nndivld- 
ed  interest  In  154  acres  of  land  in  the  ninth 
district  and  third  section  of  Marray  coan- 
ty,  (describing  li-,)  as  the  property  of  Ball- 
man,  on  February  20, 1891.  On  the  fimt 
Tuesday  in  February,  1892,  he  exposed  the 
land  for  sale  under  this  levy,  and  sold  It 
for  $701.  The  balance  left  in  bis  hands 
after  paying  costs,  etc.,  was  claimed  by 
the  following  judgments:  "G.  W.  Hill, 
August  17, 1887,  ¥361.55,  interest  and  cost; 
Trammel  Starr,  assignee  of  B.  Z.  Hcrndon, 
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January  13,1890.  $25;  0.  W.  OgleBbj,  Feb- 
ruary 23,  ISSd,  9300;  and  Jane  L.  Osborne, 
August  term,  ISUl,  9600,  this  Jadgment  be- 
ing based  -on  a  note  secured  by  a  deed 
fruni  C.  C.  aad  M.  A.  HallmaD,  dated  in 
ltf%,  made  under  section  ldB9  of  tbe  Code, 
and  no  part  ot  the  debt  having  been  paid. 
The  foregoing  appears  from  the  sheriB*B 
answer  to  a  role  brought  against  him  by 
Q.  W.  Hill,  to  which  the  other  ctalmnnta 
are  parties.  The  nnswer  was^nut  trnv- 
ersed,  and  no  evidence  was  Introduced. 
Upon  considering  the  answer  and  the  con- 
tentions ol  the  parties,  the  court  decided 
that  only  the  equity  of  redemption  of 
Hallman  was  sold,  and  ttaerelore  ordered 
that  the  aheriff  apply  the  fund  to  the  sat- 
isfaction of  the  execution  ot  HIU,  and  the 
balance  as  a  credit  on  the  execution  ot 
Oglesby.  To  this  Judgment,  Jane  L.  Os- 
borne excepted. 

B.  B.  A  C.  D.  Bill,  for  plaintiff  la  error. 
R.J.A  J.  MtCttmy,  Tramoiell  Starr,  and 
Joaa  A  Martio,  for  deCendanta  In  error. 

Pbb  Ccrum.  Jadgmmt  affirmed. 


91  Oa.  U» 

HOWBILL  V.  HATOR,  IBTa,  OF  ATHENS. 
(Sopruoe  Coart  of  Georgia.  Feb.  2,  1893.) 

MOMXCIPAl.  BlECTIONB  —  RbOISTUATION— l88DA.NO 

or  Bonds. 

1.  me  trae  construction  of  the  act  ap- 
proTed  Februarr  28,  1874.  (Acts  1874,  p.  176.) 
entitled  "An  act  to  amend  the  charter  of  the 
dt7  of  Athena,  and  for  other  paiposes,"  Is  that 
:t  contemplates  a  RTStem  of  registration  for  (mly 
me  Section  annaallr,  and  coaseqaentlr  that  the 
aystem  is  confined  to  the  election  of  municipal 
offioen.  It  foilowa  that  at  the  time  of  holding 
the  election  to  determine  the  qaeation  ot  iaauing 
waterworks  bonds,  this  election  having  been 
held  on  September  30,  1892,  there  was  no  statn- 
twy  requirement  upon  the  municipal  authorities 
to  ord«  registration  as  a  preliminai?  to  this 
election. 

2.  According  to  the  priodple  decided  hi 
Kalgler  t.  Roberts.  (Ga.)  IS  S.  E.  Rep.  642,  the 
act  of  1878,  embraced  in  section  SOS.  (1,)  of  the 
Code,  lays  down  the  mle  for  determining 
whetner  or  not  two  thirds  of  the  guaiiBed  vot- 
ers of  the  city  roted  in  favor  of  issuing  the 
bonds  in  Qu^ti(m;  that  rule  b^g  that  the 
tal^  sheet  of  the  last  preceding  general  election 
sliall  be  taken  as  a  correct  enumeration  ol  the 
qualified  Toters. 

(SjlUibos  by  the  Court.) 

ESrror  from  superior  court,  Clarke  coun- 
ty; N.  L.  HuTCHi.VH.  Jndge. 

Action  by  Emma  A.  Howell  against 
the  mayor  of  Athens  to  enjoin  defendant 
from  Issuing  bonds  of  the  city  for  the  pur- 
pose of  erecting  waterworks.  A  demur- 
rer to  the  petition  was  sustained,  and 
plaintiff  brings  error.  AiSrmed. 

The  following  Is  the  official  report: 

In  responae  to  a  rnle  alsl  to  show  cause 
why  injunction  should  not  he  granted  up- 
on the  petition  of  Emma  A.  Howell, 
the  mayor  und  council  uf  Athens  filed  n 
demurrer.  Tbe  demurrer  wan  sustained, 
and  the  Injunction  refused,  to  which  deci- 
sion plaintiff  excepted.  Ttaa  petition  al- 
leged: Emma  A.  Howell  owns  property 
In  Athens,  on  whtcb  she  pays  taxes.  She 
brought  her  petition  In  behalf  of  herself 
and  all  others  similarly  situated,  who 


might  elect  to  become  parties.  On  Au- 
gust 27, 1892,  the  mayor  and  council  uf 
Athens  passed  au  ordinance  calling  an 
election  to  be  bad  on  September  30, 1892, 
to  determine  the  question  whether  tlie 
city  should  Issue  ¥125.000  worth  of  bonds 
for  tbe  purpose  of  erecting  waterworks 
by  the  dty.  After  due  adTertlsement,  the 
election  was  held  as  required  by  the  ordi- 
nance, and  resulted  In  448  votes  for  tbe  Is- 
suance of  bonds  and  4  votes  against.  Un- 
der tbe  provision  of  the  constitution  ot 
Georgia  (Code,  S  6191)  Jit  was  neceosary 
for  a  vote  of  two  thirda  of  the  qnallfled 
voters  ot  the  city  to  authorise  the  Issuance 
ot  the  bonds.  A  large  partot  tbe  qaiill- 
fled  voters  of  the  city  did  not  vote  at -the 
election,  thereby,  in  effect,  expressing  their 
disapproval  ot  the  lasnance  of  the  bonds. 
At  the  laet  general  city  election  previous 
to  the  election  mentioned'  above,  there 
were  registered  In  tbe  city  898  qualified 
voters,  BO  that  at  the  elecUon  opon  the 
Issnance  ol  bonda  a  vote  of  two  thlnlB  ol 
the  qnallfled  voters  was  not  obtained 
therefor.  There  Is  In  Atboia  a  systnu  ol 
waterworks  erected  by  a  private  corpo- 
ration, under  a  contract  with  tbe  city,  ad- 
equate for  all  purposes.  It  would  be 
greatly  to  petitioner's  detriment,  as  an 
owner  ot  property  and  taxpayer  of  tbe 
city,  to  have  new  works  erected  by  tbe 
city,  and  these  bonda  Issued,  and  made  a 
charge  upon  the  taxable  property  of  tbe 
city.  Notwithstanding  the  fact  that  a 
requisite  two  thirds  ot  tbe  qualified  voters 
have  not  approved  the  Issnance  of  the 
bonda,  the  mayor  and  council  have  re- 
ceived bids  lor  tbe  bonds,  and  are  about 
to  close  a  contract  tor  their  printing  and 
sale.  At  the  1a«t  general  election  held  In 
Athens  alter  the  r^lstratlun  mentioned, 
310  voted,  as  appears  from  the  tally  sheets 
of  said  election.  Petitioner  prayed  that 
defendant  be  enjoined  from  Isflulng  the 
bonds,  or.  it  Issued,  from  selling  them. 
The  demurrer  was  upon  the  ground  that, 
conceding  all  the  allegations  made  to  be 
true,  petitioner  was  not  entitled  to  Injunc- 
tion or  other  rellett^no  special  rfglatra- 
tloa  being  required  by  the  charter  ot 
Athens  tor  elections  other  than  tor  mayor 
and  council. 

Will  Ualght  and  Bifiby,  ReeO,  Beny  A 
Foote,  for  plaintiff  In  error.  T.  W.  Hucker 
and  A.  J.  Cobb,  for  defendant  In  error. 

Feb  Cubiam.  Judgment  affirmed. 


  (91  Ob.  «n 

HACKNET  et  al.  t.  LBAKE;.  et  aL 
(Supreme  Court  of  Georgia.  Feb.  2,  1893.) 

UiUTiA  Districts— CiT A yoK  or  BonyDAttiss — Er- 
rEOT  OK  Fbkcb  Laws. 

L  The  law  for  changing  the  lines  of  militia 
districts  is  a  general  law  oi  this  state,  althoiNdi 
in  some  of  the  counties  the  power  la  lod^d 
with  the  ordinary,  and  in  some  with  commis- 
sioners of  roads  and  revenues.  See  Code,  H 
484,  486,  5160,  6177. 

2.  When  the  Hues  of  a  milida  district  are 
legally  chan;^,  the  territory  thus  added  to  a 
district  becomes  subject  to  the  system  as  to 
fences  or  stock  law  which  prevails  In  that  dis- 
trict. Thus,  where  the  stock  law  waa  adopted 
in  Blooming  Grove  district  by  a  vote  of  the 
people  on  May  8,  1801,  a  farm  or  plaotatioD 
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iridch  waa  BDbBegueody  added  to  that  district 
lur  ft  change  of  the  district  line  wonid  be  from 
toe  time  of  such  change  fenced  by  the  lines  of 
its  lots  or  tracts,  the  same  as  if  it  bad  belonsed 
to  the  district  at  the  time  the  election  was  held. 
The  Question  indicated  in  the  third  headnote  of 
HiUsman  t.  Harris.  U  S.  E.  Rep.  400,  Si  Ga. 
432,  is  thna  answered  in  the  affirmatlTe. 
(SrUabns  hj  tiw  Court.) 

Errucfrom  aaperlor  coart^Folk  coanty; 
G.  ti.  Janbb,  Judfce. 

Action  byG.C.  Leakeand  others aaralnet 
Jamea  R.  Hackney  and  othera  to  reetrnin 
the  eoforcement  ot  a  possessory  warrant 
lor  an  ox  beloDgisg  to  Hackney,  and  Im- 
ponnded  by  plaintiffs  under  tbe  stock  law. 
There  was  Judgment  for  plaintlffB,  and 
defendants  bring  error.  Affirmed. 

Tbe  following  Is  the  offlclal  report: 

Xnjanctlon  waa  granted  on  tbe  petition 
of  Leake  et  al.,  restraining  tbe  enforce- 
ment of  a  poBsesHory  warrant  tor  -au  ox 
belonf^ng  to  Hackoey,  and  Impoonded  by 
plalnUfls  under  the  stock  law.  Tbe  ques- 
tion made  by  the  record  Is  whether  tbe 
stock  law  waa  operative  on  tbe  land  of 
the  plaintlDs,  where  the  ox  was  taken  up. 
The  Blonmiag  Urovedlstrlct  in  Polk  coun- 
ty was  niadfl,  a  few  weeks  before  May  8, 
1H91.  by  taking  a  part  of  the  Esnm  Hill 
district  and  n  part  of  Toungs  district,  not 
Including  the  land  In  question.  Tbe  Ksom 
Hill  district  has  nerer  adopted  the  stock 
law.  The  Blooming  Groredlstrlet  adopt* 
ed  it  on  May  8. 1891.  by  a  vote  of  the  peo- 
ple. On  October  19, 1891,  on  tbe  applica- 
tion of  tbe  pJaintiHa  and  others,  tne  coun- 
ty commissioners  cut  the  land  In  question 
from  theK8om.Hill  district,  and  added  It 
to  the  Blooming  Grovedlstrlct.  Hackney 
lives  in  tbe  Esom  Hill  district,  and  on  the 
Hoe  of  tbe  two  dlstrleta  named,  as  tbe  line 
Is  since  the  cut  was  made.  Before  the  cnt, 
he  lived  more  than  a  mile  from  tbe  line  of 
the  Blogmfbg  Grove  dlstrlcc.  The  fencea 
of  plttlntiflH  and  others  in  this  cut-off  terri- 
tory are  not  kept  up.  and  are  not  ?utB- 
dent  to  keep  out  stock.  Many  suits  are 
antldpatad  on  account  of  the  dIOereuce  ot 
opinion  among  the  people  as  to  whether 
the  stock  law  prevails  in  the  territory 
thus  cue  off.  It  is  contended  by  the  de- 
fendants that  tbe  titock  law  could  become 
operative  only  by  vote  of  the  people  In  the 
territory  to  be  affected  by  It.  and  that  It 
was  not  lawful,  aince  the  act  of  November 
26, 189U,  thus  to  cut  oft  territory  from  a 
"fence"  district,  and  add  tbe  same  to  a 
"no  fence"  district,  for  tne  sole  purpose  of 
rendering  the'stock  law  applicable  thereto. 

Irwin  A  Buna,  for  platntiffa  In  error, 
TbompaoD  A  Bmaaaur,  for  defendants  In 
error. 

Feb  Cdbiah.  J  ndgment  affirmed. 


(SI  Oa.  112) 


BAKER  V.  SMITH. 


(Snpreme  Court  of  Georgia.  Feb.  9,  1893.) 

COMBTITDIIOHAI.  IiAW  —  RbTBOAOTIVB  tdTATDTB  — 

AxsmmsiTT  ov  Ezbodtios— Aptidavit  or  Iii- 

UCeALITT— CkBDITS  oh  EXBCDTIOM. 

L  Where  a  statute  provided  that  an  amend- 
ment to  an  execution  which  bad  been  levied 
would  cause  the  levy  to  fall,  and  the  legislature 
repealed  the  statute,  and  declared  that  ft  levy 
■hoaid  not  fait  if  the  execution  was  amended. 


the  repealing  act  sppUed  as  well  to  eases  which 
were  pending  at  the  time  of  Its  passage  as  to 
those  which  arose  afterwards.  It  did  not  de- 
prive the  defendant  in  ezecatioD  of  any  sub- 
stantive  right,  but  only  regulated  tbe  procedure 
of  the  court,  in  which  he  could  acquire  no  right. 
Such  a  repealing  statute  la  not  within  tbe  cou- 
Btitotional  inhibition  against  the  pajasage  of  re- 
troactive laws.  Pritchard  v.  Railroad  Co.,  IS 
S.  E.  Rep.  493,  87  Ga.  29^  and  authorities 
cited. 

2.  Where  the  defendant  In  execution  has 
filed  one  affidavit  of  illegality,  he  cannot  file 
another  for  causes  whiui  existed  and  were 
known,  or.  In  the  sterdse  of  reasooable  dili- 
gence, might  have  been  known,  at  the  time  of 
filing  the  first.  Tbe  negligence  or  Ignorance  of 
his  counsel  in  not  informing  him  of  ids  legal 
rights  is  not  a  BUffidoit  ground  to  take  It  out 
of  the  rule. 

3.  The  e^denoe  warfanted  tiie  verdlet,  and 
was  sufficient  to  anthoriae  the  Jndge  to  make 
the  charg^  complained  of, 

(Syllabus  by  the  Court.) 

Krror  from  superior  conrt,  Bartow 
county ;  B.  J.  McCaht.  Jndge  pro  bae 

Tiee, 

Action  by  Theo.  E.  Smith,  administra- 
tor, against  Thomas  H.  Baker.  Judg- 
ment lor  plaintiff.  Illegality  was  Inter- 
posed by  defendant  to  the  lery  of  an  exe- 
cution against  the  firm  of  which  be  was  a 
member,  and,  to  a  Judgment  in  favor  of 
plaintiff,  defendant  bring^ error.  Affirmed. 
The  following  is  the  official  report: 
The  levy  is  dated  February  26,  1879. 
Tbe  original  affidavit  ol  illegality  was 
sworn  to  on  July  6,  1880.  The  ground 
thereof  was  that  the  execution  had  been 
fully  paid  off  and  discharged,  and  should 
not  be  proceeding  against  deponent. 
When  tbe  case  came  on  fo;  trial  at  the 
January  term,  1892.  Baker  offered  an 
amendment  to  his  affidavit,  to  which  the 
plaintiff  objected,  because  tb^  reasons 
given  why  the  same  bad  not  beeu  filed 
when  tbe  original  affidarlt  of  illegality 
was  made  were  not  sulBcIent  to  allow  It 
to  be  amended  at  this  stage  ol  the  case. 
The  objection  was  sustained,  and  this 
ruling  la  assigned  as  error.  The  amend- 
ment alleged  the  following:  The  Judg- 
ment from  which  the  execution  issued  la  In 
tbe  following  words:  "Theo.  E.  Smith, 
Adm'r,  v.  J.  O.  Head  &  Co.  It  appearing 
to  the  court  that  defendants  filed  their 
sworn  plea  In  the  above-stated  case,  and 
itfurther  appearing  to  the  court  that  said 
defendants  withdrew  snid  plea,  and  there- 
by it  appearing  there  la  no  issuable  plea 
or  defenne  filed  on  oath  now  in  this  case, 
Judgment  Is  rendered  by  tbe  court  for  the 
plaintiff  against  the  defendants,  for  ttas 
sum, "etc.  In  January.  1892,  Baker  was 
Informed  that  the  proceeding  upon  which 
said  Judgment  was  rendered  was  not  up- 
on un  unconditional  contract  in  writing, 
but  was  npon  a  note  and  an  account. 
He  was  not  served  with  a  copy  of  the 
proceeding  against  J.  D.  Head  &  Co.,  and 
therefore  does  not  know  the  character  of 
the  claims  agalntit  that  firm  soeil  on,  and 
therefore  the  Judgment  could  not  have 
been  entered  up  by  the  conrt,  and  ahould 
now  be  declared  void.  Defendant  alleges, 
as  addltlouat  grounds  of  relief  against  the 
execution,  should  tbe  Judgment  be  de- 
clnred  valid,  that  he,  as  a  member  of  tbe 
firm  ol  J.  D.  Head  &  Co.,  was  not  served 
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wltb  a  copy  of  the  proceedings  Id  tlie  case, 
and  for  that  reaBon  the  ezecntioD  la  pro- 
ceeding Illegally  agnlDst  his  iDdlvldnal 
property,  and  out  the  property  of  the 
firm  nor  of  Head,  the  partner  who  was 
served.  Defendant  wonld  bare  made  this 
defense  at  first,  but,  not  being  an  attorney 
at  law,  was  not  aware  of  the  fact  that 
Indlvidaal  property  of  the  partners  not 
served  wns  not  liable  on  a  Judgment 
against  the  firm  aotU  be  was  so  Informed 
by  Mr.  Hey  ward,  his  sttorney,  who  was 
employed  by  him  during  the  Christmas 
holidays  of  1891.  Another  reason  why 
the  execntlon  la  proceeding Ill^allylB  thai 
the  lodgment  Is  against  J.  D.  Head  &  Co., 
a  partnership,  while  the  execntlon  Is 
against  J.  D.  Head  and  T.  H.  Raker,  and 
not  against  the  firm  of  J.  D.  Head  &  Co. 
Though  the  facts  In  the  second  and  third 
gTounds  of  this  amendment  existed  at  the 
time  lie  filed  bts  original  affidavit  of  Ille- 
gality, he  was  not  aware  of  them  as  such, 
bot  b^Dg  an  attorney  at  law,  and  relying 
on  bis  former  attorney,  J.  A.  Baker,  to 
preparo  all  the  defenses  that  were  permit- 
ted by  law.  He  should  not  now  be  held 
negligent  In  not  prosecuting  these  defenses 
originally*  when  the  same  could  have  been 
done  had  J.  A.  Baker  Informed  him  of  tha 
law  applicable  to  the  facts;  and  the  neg- 
ligent way  In  which  J.  A.  Baker  managed 
tbe  defense  to  the  execution  in  the  sole 
reason  why  these  matters  were  not  set  up 
before.  He  further  pleads  f3l.95  principal 
and  Intareflt  due  on  a  0.  fa.  from  a  Jub- 
tlce's  court  In  favor  of  the  mayor,  etc.,  of 
CartersTllle,  against  T.  IS.  Smith,  admin- 
istrator of  E.  A.  Oregg,  and  J.  D.  Head 
and  T.  H.  Baker,  garnishees,  wblcb  was 
paid  by  the  garnlBbees,  as  a  proper  cred- 
it on  the  execution  now  proceeding.  The 
plafntiff^iAoved  to  amend  the  execution, 
so  as  to  make  It  conform  to  the  Judgment, 
by  adding  the  words  '*parcoers,  using  the 
Arm  name  ofJ.  D.  Head  &Co.,''and  by 
striking  the  word  "thirty  "and  IntOTlIning 
"forty."  This  amendment  was  allowed, 
over  uhjeetlons  of  Baker,  and  he  tliere- 
upon  moved  to  dlHmlRS  tbe  levy,  on  the 
ground  that  It  fell  by  reason  of  the  amend- 
ment. The  overruling  of  this  motion  is 
assigned  as  error. 

The  execution  was  bsBRd  on  a  Judgment 
of  July  27,1877,  for  t1.84l.60  principal,  *63.19 
interest  to  Judgment,  and  911-10  costs. 
It  bears  four  credits,  viz. :  f 500,  Novem- 
ber 26,  llj77;  $100,  November  8,  1878;  $75, 
December  10, 1878:  $200,  May  7,  1879.  J. 
A.  Baker  testified :  "I  represented  defend- 
ants In  this  0.  ita.  after  tbe  Judgment  was 
obtained,  and  in  conversation  with  Smith 
about  It.  and  about  his  settlement,  we 
always  thought.  If  we  could  get  Smith 
down  to  it,  be  would  settle.  In  the  effort 
tn  settle  this  thing,  or  In  tbe  talk  about 
it.  Smith  always  expressed  a  wllHngueHs 
that  tnis  account  of  Mrs.  Gre^g  should  al> 
ways  be  token  In  consideration  and  put 
as  a  credit  upon  the  a.  At.;  and  I  told  bim 
what  Head  said,  that  Head  insisted  that 
the  account  oagbt  to  go  on  this  S.  fa.; 
and  be  said, '  I  am  willing  for  them  to  put 
it  as  a  credit  on  the  A.  fa.'  And  Smith  al* 
ways  expressed  u  desire  to  have  it  done; 
never  objected  to  It  In  the  least.  In  the 
settlement  he  would  always  say  be  was 


willing  for  these  things  to  go  there,  and 
thai  they  ought  to  go  there,  because  thety 
ongbt  to  go  as  credits  on  tbe  A.  In  my 
conversation  with  T.  E.  Smith  It  was  al- 
ways understood  and  agreed  that  these 
accounts  and  the  Gregg  accoDot  should  be 
considered  as  a  credit  on  that  J!,  ik."  T. 
H.  Baker  testified:  **  While  Head,  Smith, 
and  myself  were  going  down  the  stroet. 
Smith  agreed  wltb  Head  and  me  that  tha 
accounts  of  Mrs.  Gregg  and  Smith  shonid 
go  as  a  credit  on  that  ff.  A.  The  amooat 
of  the  accounts  was  expressed,  but  I  do 
not  recollect  tbe  exact  figures.  There 
was  an  itemised  account.  It  has  always 
been  understood  that  these  accoanta 
should  go  on  that  S,  fa.  *  *  *  Ha 
agreed  to  have  this  account  credited  on 
the  a.  fa."  Smith  testified  that  be  once 
agreed  to  allow  as  a  credit  on  tbe  S.  fa. 
lira.  Gregg's  account.  If  detendantH  would 
pay  the  balance  due  on  the  0.  Ih.  Tbis 
they  never  did.  On  the  ledger  of  J.  D. 
Head  &  Co.  appeared  an  account  against 
Mrs.  Gregg  and  one  against  T.  B.  Smith, 
the  former  containing  several  items  of 
varlojs  dates  between  January  4.  ItflT, 
and  March,  1878,  amounting  to  $122.98. 
Bmitb*8  nccoant,  without  date.  Is  stated 
to  be  $41.57. 

Tbe  court  charged  as  follows:  "Ifyon 
find  that  this  S.  fa.  Is  the  property  of  the 
estate  of  £.  A.  Gregg,  and  that  Tlieo.  E. 
Smith,  administrator  of  Gregg,  did  agree 
with  tbe  defendants  in  S.  fa.,  J.  D.  Head 
&  Co..  to  credit  tbe  amount  of  tbe  ac- 
counts due  said' J.  D.  Head  ft  Co.  by  Mrs. 
S.  £.  Gregg,  as  shown  by'  tbe  books  of 
Head  &  Co.,  on  this  S.  fh.,  and  the  agree- 
ment was  never  In  fact  carried  ont,  and  In 
1879  Smith  levied  the  S.  without  credit- 
ing the  same  with  tbe  amount  of  tbe  ac- 
count, or  receipting  for  tbe  same  as  so 
much  money  paid  on  said  S.'fa.,  then  I 
charge  you  tbac  the  agreement  did  not 
bind  plaintiff  in  tt.  fii.  and  yon  cannot  al- 
low tbe  amount  of  said  accounts  aa  credits 
on  the  S.  fa.,  unless  you  further  find  that 
this  agreement  to  credit  on  tbe  ti.  fa.  the 
account  of  Mrs.  Oregg  was  made  with 
her  jointly  with  Smith  and  defendants, 
and  Tou  farther  And  that  she  would  be  en- 
titled to  as  much  from  tbBCoUection  of  this 
J3.  Ai.  as  would  pay  her  account.  It  yon 
find  that  this  agreement  was  conditional 
upon  defendant's  paying  the  balance  due 
on  the  S.  fa.  within  a  specified  time  and 
that  It  was  not  so  paid,  the  agreement 
would  not  be  binding,  and  could  not  now 
be  enforced."  This  charge  Is  assigned  as 
error,  because  (1)  the  evidence  did  not 
authorise  such  charge;  (2)  the  evldnee 
showed  that  tbe  contract  as  to  eredltbif 
the  accounts  on  the  execution  was  an  ex- 
ecuted, and  not  an  executory,  contract. 
After  the  bill  of  exceptions  was  cerdfled, 
the  Judge  presiding,  at  tbe  instance  of  tbe 
defendant  In  error,  certified  thefoUuwIng 
facts  as  appearing  In  evidence,  and  ordered 
tbe  clerk  to  transmit  tbe  same  to  thia 
court  as  a  part  of  the  record,  it  being  the 
opinion  of  the  Judge  that  thesis  facts  are 
material  to  a  clear  understanding  of  tbe 
errors  complained  of,  there  being  no  brief 
of  evidence:  In  denying  tbe  amendment 
to  the  original  affidavit  of  Illegality,  tbe 
court  announced  that  be  would  bear  Ba* 
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ker  on  a  motion  to  set  off  the  O.  fa.  re- 
ferred to  In  tbe  affidavit  of  Illegality.  Ba- 
ker swore  that  Smith  and  defendants  In 
fl,  tk.  agreed  to  allow  the  amonnt  of  the 
0.  ftk.  against  Smitb  to  ko  as  a  credit  ou 
the  execution  In  qnestlon.  Smith  swore 
that  be  agreed  at  one  time  to  allow  the  fl. 
ft.  against  biro  to  go  as  a  credit  on  this 
ezecntlon  against  Head  ft  Co.  if  tney 
woald  pay  the  balance  due  on  the  tf.  Ai., 
which  they  bare  nerer  done.  Thomas 
Warren  Akin  swore  that  Mrs.  Gregg  la 
the  widow  of  E.  A.  Oregg,  whu  left  her 
and  two  or  more  children  as  heirs  at  law. 

Ff.  I,  Bejward,  for  plaintiff  In  error. 
T.  Warrea  Akta,  for  defendant  In  error. 

PsR  CcBfAii.  judgment  affirmed. 


(»  Oft.  ?«) 

GIBSON  vt  sL  T.  BOBINBON. 

(Sivrem*  Oonrt  ot  Georgia.  Feb.  9,  189S.) 

AcnoH  ON  ADin:riBTRATOK's  Bond  — FLSADnis — 
BTiDSKoa— RaB.Jm>i(UTA.  —  Exbootion  —  Ba- 

TDHK. 

1.  Where,  la  aa  aetlMi  npon  an  adndnts- 
tratot'a  biHid,  the  oontoiti  of  the  bond,  aod  a 
breach  thereof,  are  snbstaotiallr  set  forth  in 
the  declaratloDt  it  waa  not  necessarr  to  at^ch 
to  the  declaration  a  copy  of  the  bond  itself. 
Nor  was  It  error  to  admit  the  bond  in  eTidence 
over  an  objection  "that  as  the  bond  sued  on,  or 
a  cop7t  '^^as  aot  attached  to  the  declaration, 
time  waa  no  arldence  tbat  the  bond  Introduced 
was  tile  <na  aon^t  to  be  enforced.** 

2.  Where  an  administrator  li  sued  upon  an 
alleged  debt  of  hU  intestate,  and  fails  to  plead 
a  want  of  assets,  a  judgment  aatinst  bun  In 
sach  salt  Is  coocIiialTe  npon  him  of  a  eufficioicy 
of  assets  to  pay  the  debt  Bat,  as  to  a  snrety 
apon  the  aommistrator's  bond,  such  Judgment 
is  prima  tecie  eTideoce,  merely,-  and  inconclo- 
slre  npon  tfais  gneatif»;  aod,  when  sued  npon 
sach  bond,  the  snretr  may  plead  and  prore  a 
deficiencr  of  assets  in  the  hands  of  his  j^dpal 
liable  to  the  payment  of  the  debt 

3.  As  a  general  rule,  where  a  jndement  la 
relied  on  as  an  estoppel,  or  as  establisnioe  any 

S articular  state  of  facts  of  which  it  was  the  ju- 
idal  result,  it  can  be  prored  only  by  offeriDR 
la  eridence  a  complete  and  duly-autbeoticated 
copy  of  the  oitire  proceedings  in  which  the 
same  was  rendei«d.  Tet,  where  the  only  direct 
object  to  be  subserved  is  to  show  the  existence 
and  contents  of  such  judgment,  a  properly  au- 
thenticated copy  of  the  jadgment  entry  of  a 
court  of  record  possessing  eeQeral  original  ja- 
lisdiction  la  admissible,  without  more,  and  on 
being  admitted,  all  the  legal  Incidents  attach 
vrtilch  the  law  annexes  to  judgments  of  that 
elass. 

4.  An  entry  as  follows  by  a  sheriff  npon  an 
necutioo  de  bonis  testatoris,  rendered  against 
an  administrator,  "After  search  and  inquiry,  I 
know  of  no  property  of  the  defendant,  in  the 
connty  of  Jtmes,  npon  which  to  levy  tbis  fi. 

should  be  constmed  as  meaning  that  the 
sheriff  can  find  no  property  in  the  hands  of  the 
administrator,  belonging  to  the  estate  of  his  in- 
testate, and  is  a  sumdent  return  of  nulla  bona. 
The  person  named  as  defoidant  in  the  execu- 
tion being  described  as  "administrator,"  etc., 
reference  to  him  by  the  sheriff  In  his  entry  as 
''defwdant"  merely,  Is  an  attenqrt  to  dedgnate 
each  person  hi  bis  representative,  not  In  biu  In- 
dlTldnal,  capacity. 

8i  The  court  erred  la  direotiag  •  Tsrdlet 
lor  the  plalnttGEs. 
(SyUaboa  by  tbs  Oonrt) 

Error  from  dtyconrt  of  Maeon;  John 
P.  Ross,  Judge. 


Action  by  O.  C.  Gibson  and  others 
against  Edith  H.  Boblnsoa  on  a  bond. 
There  was  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Kevereed. 

C.  C.Kibbee  and  Bntea  A  Eatea,  for  plain- 
tin  In  error.  Omtin,  Gueny  d  Hall,  for 
defendants  In  error. 

Ldmpkin,  J.  1.  The  plalntUfs.  In  their 
declaration,  set  forth,  substantially,  the 
contents  of  the  bond  sued  on,  and  the 
facts  constituting  a  breach  thereof.  Cer- 
tainly, this  Is  all  tbat  could  be  required  ol 
them.  The  form  of  pleading  set  forth  In 
section  3391  of  the  Code,  commonly  known 
as  one  of  the  "short"  forms,  Is  but  cumu- 
lative In  Its  character.  Its  use  Is  permls- 
slve,  not  obligatory.  It  follows,  without 
argument,  that  there  was  no  merit  In  the 
objection  urged  to  the  admission  of  the 
bond  Itself  in  evidence,  on  the  ground  that 
neither  the  original  bond,  nor  a  copj 
thereof,  being  attached  to  tbe  declaration, 
"there  was  no  evidence  tbat  the  bond  in- 
troduced was  the  one  sought  to  be  en- 
forced." 

2.  The  principle  contained  In  the  second 
headnote  has  been  so  often  recognised  by 
this  court  as  to  hare  become  settled  law 
In  this  state.  It  was  announced  as  f^ 
back  as  the  first  rolnme  of  onr  Reports, 
(Bryant  V.  Owen,  1  Ga.  856;)  and  asstdd 
by  Justice  Blandford  in  Bennett  t.  Gra- 
ham, 71  Ga. 213, "such  have  been  tbecontln- 
nous  and  uninterrupted  rulings  of  this 
court. "  See  ctiees  cited.  Further  than  to 
say  we  think  tbe  principle  fully  applies  to 
the  facts  of  this  case,  discussion  of  the 
subject  would  seem  unnecessary  and 
unprofitable.  It  was  error  to  strike 
the  special  pleas  filed  by  the  surety  ou 
tbe  bond;  the  court  holding.  In  effert, 
that  the  JudRment  rendered  against  the 
administrator  In  favor  of  the  plaintiffs 
nas  equally  blading  upon  tbe  surety. 
Tbe  pleas  were  at  least  good  In  substance, 
and,  the  surety  being  depilved  by  such  er- 
roneous ro ling  of  so  Important  a  branch 
of  his  defense,  tbe  case  must  be  sent  back  i 
fur  a  new  trial.  Alter  defendant's  sperlal 
pleas  were  stricken,  certain  evidence  wan 
sought  to  be  Introduced  In  defense  nnder 
tbe  plea  of  the  general  Issue.  To  the  re- 
fusal of  the  court  to  allow  the  Introduc- 
tion ol  such  evidence,  numerous  grounds 
of  exceptions  are  presented.  From  such 
consideration  as  we  baveglvea  to  the  evi- 
dence thus  set  fortii.  It  would  appear  that 
no  question  as  to  Its  admissibility  could 
arise  If  the  tender  was  made  under  the 
pleas  which  were  Improperly  stricken  by 
the  court.  This  being  so,  under  tbe  rul- 
ing herein  made,  these  questions  will  not 
likely  arise  upon  tbe  rehearing  of  the 
case,  and  therefore  need  not  be  considered 
further. 

8.'  It  Is  well  recognized  as  a  general  rnle 
that  where  a  Judgment  Is  relied  on  as  an 
estoppel,  or  as  establishing  any  particular 
state  of  facts  of  which  It  was  the  Judicial 
result.  It  can  be  proved  only  by  offering  in 
evidence  a  complete  and  doly-antbentl. 
cated  copy  of  the  entire  proceedings  In 
whlcb  the  same  was  rendered.  But,  where 
the  only  direct  object  to  be  subserved  Is  to 
show  the  existence  and  contnntsof  such 
Judgment,  this  rule  does  not  apply;  and 
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a  certified  copy  of  the  Jndgmeat  entry  of  a 
court  of  record  posaeealng  general  original 
Jiirladlctlon   Ib  admlealble,  by  itself,  to 

S rove  rendition  and  coutenta.  2  Black, 
udgm.  8  604;  1  Greenl.  Et.  9  611.  Sack 
entry  wUl  be  prima  facie  evidence  of  a 
raltd  Jndgment,  and,  on  being  '  admitted, 
all  the  legal  incidentii  attach  whtcb  the 
law  annexea  to  Judgmenta  of  that  claEis. 
It  will  not,  however,  be  conclnslve  either 
of  Jarladictlon  of  the  partlea,  service,  or  uf 
any  other  matter  material  to  the  rendi- 
tion of  a  valid  Jndgioent ;  and,  of  cuurae. 
If  the  party  against  whom  It  la  offered  can 
derive  any  benefit  from  provluK  the  ante- 
cedent or  Bubseqnent  proceedings  or  the 
want  of  any  legal  esaentlal,  he  Is  atill  at 
liberty  to  Introduce  the  entire  record. 
Thne  It  will  be  seen  that  the  exception  to 
the  general  rule,  while  of  material  ad- 
vantage and  convenience  to  theone,eanre* 
BoU  in  no  hardship  upon  the  other,  ut  the 
parties.  The  reasons  for  this  exception,  aa 
well  as  those  which  sopport  the  general 
role,  will  appear  upon  examination  of  the 
following  cases,  which  we  cite  as  persua- 
sive authority  lor  the  ruling  announced  In 
the  third  headnnte:  Adams  v.  Ulive,  62 
Ala.  418,  following  previous  decision  In 
Iiocke  V.Winston,  lU  Ala.  849;  Starke  v. 
0Ildart,4  How.fMiBB.)267;  Caraouv.  Doe, 

6  Smedes  ft  M.  Ill ;  Henderson  v.  Oarglll, 
SI  Mies.  367;  MacOuIre  v.  Kouns,  7  T.  B. 
Mon.  8K6;  Chinn  v.  Caldwell.  4  Bibb,  543: 
Lee's  Adm'x  v.  Lee.  21  Mo.  531 ;  Haynra  v. 
Cuwen,  16  Kan.  637;  Batbbone  v.  Bath- 
bone,  10  Pick.  1;  Oardere  v.  Insorance  Co., 

7  Johns.  614;  .Tones  v.  Bandall,  Cuwp. 
17;  Clark  v.  Herbert,  15  La.  Ann.  27»; 
StaRord'fl  Succession,  2  La.  Ann.  886; 
Price  v.  EmersoD,  14  La.  Ann.  141.  Bight- 
ly  understood,  the  case  of  Mitchell  v. 
Mitcboll,  40  Ga.  11,  presents  no  conflict 
with  what  we  have  Just  ruled.  A  verdict 
uf  a  Jury  Is  not  a  Judgment  or  decree,  and, 
even  when  accompanied  by  the  pleadings, 
would  not  be  admissible  In  evidence,  for 
moat  purposes,  if  no  ]ad&:ment  or  decree 

'  appeared,  lu  Dupont  t.  Mayo.  56  Gu.  804, 
the  Jadtcment  or  order  of  the  ordinary 
was  sought  to  be  naed  as  adjudicating  a 
discharge  of  one  of  the  sureties  un  a  prior 
bond,  and  as  operating  incidentally  to 
diachargA  a  surety  on  the  bund  Id  suit. 
The  Judgment;  of  dlscharge.ao  far  from  de- 
claring that  the  gaardlan  was  then  re- 
quired, or  had  been  required,  to  execute  a 
tliird  bond  to  take  the  place  of  the  first, 
Indicated  on  its  face  that  tbe  tblr<l  wus  a 
voluntary  bond.  It  sought  to  substitute 
this  voluntary  bond  for  tbe  first  of  the 
preceding  bonds,  and  declared  the  dia- 
charge  of  Smith  as  tbe  result  ol  this  snb- 
Btltutlon.  The  guardian  had  been  prevl- 
onsly  required  tn  give  the  second  bond  as 
an  addition  to  tbe  first.  He  had  complied 
with  this  requisition,  and  his  compliance 
was  expressly  announced  by  au  order 
passed  by  the  ordinary.  After  this  took 
place,  and  without  any  farther  cltattoo 
<rf  the  gnardian,  or  any  farther  regalre- 
mant  made  of  blm,  another  term  of  the 
eonrt  arrived;  and  at  that  term  a  volun- 
tary bund,  previously  executed,  was  offered 
and  accepted,  and  llie  discharge  ot  Smith 
declared.  This  dlschurge  was  conaequeut- 
ty  baaed,  apparently,  on  nu  proper  ataiu- 


tory  proceeding.  The  terms  of  the  order 
Indicated  some  informal  proceeding  by 
consent;  and,  this  being  so,  it  devolved 
upon  tbe  party  seeking' to  Introduce  tbe 
order  to  show  the  essential  preliminaries. 
The  reasoning  of  the  opinion  maygo  too 
far,  but,  limited  and  explained  by  tiie  facta 
of  the  case,  it  led  to  no  Incorrect  reault. 
A  Judgment  is  the  conclusion  of  the  law 
upon  matters  contained  in  tbe  record. 
Whenever  it  Is  sought  to  establlHli  tbe 
coDClusion,  merely,  and  tbe  contents 
thereof,  the  Judgment  is  admissible  by  It- 
self;  but,  when  the  object  is  to  show  any 
of  the  premises  from  which  tbe  conclnslon 
was  drawn,  then  the  whole  record  must 
be  produced.  Tbe  contents  uf  tbe  Judg- 
ment, the  relation  of  the  parties,  or  otbar 
facts  expressed  therein,  are  part  and  par- 
cel of  the  conclusioD.  8u.  likewise,  are 
any  legal  Incidents  wbkta  tbe  law  at- 
taetaea  to  these  oontoito.  It  only  remains 
to  apply  the  doctrines  above  aDnoonced 
to  tbe  facts  of  the  case  now  under  consid- 
eration. In  order  to  show  a  right  of  ac- 
tion on  tbe  bond.  It  was  incumbent  on 
the  plaintiffs  to  establish  a  devastavit  by 
tbe  administrator.  Tbe  Judgment  entry 
being  pr/ma  /hcie  correct,  the  existence  ot 
the.Tudgraeat  as  a  fact  would  In  estab- 
lished. One  of  the  questions  tbe  Jadsment 
mast  necessarily  have  adjudicated  was 
"sufflciency  of  assets,"  as  such  is  the  effect 
the  law  gives  to  Judgments  of  that  class 
when  shown  to  exist.  Therefore,  to  prove 
the  tievaaturlt.  It  was  necessary  to  show 
simply  the  existence  •  of  Bjcb  Judgment, 
execution  issned  thereunder,  and  proper 
return  of  uoi/a  bona.  It  was  only  to 
prove  tbe  fact  of  rendition  of  the  Judg- 
ment, and  the  contents  thereof,  that  acer< 
tified  copy  of  the  judgment  entry  of  Jones 
eaperior  court  was  tendered  In  evidence. 
The  existence  and  contents  of  sach  Judg- 
ment was  the  sole  subject  of  Inquiry,  so 
for  as  the  salt  which  resulted  In  it  was 
concerned,  and  It  follows  from  wtaat  has 
been  said  that  tbe  trial  Judge  properly  al- 
lowed the  Judgment  proved  In  tbe  man- 
ner objected  to. 

4.  To  the  Introduction  in  evidence  of  tbe 
execution  Issued  under  this  Judgment,  ab- 
jection was  made  "on  the  ground  that 
there  was  no  proper  and  legal  retorn  or 
entry  of  aulla  boaa  on  sdld  S.  fa."  Cpon 
the  fl.  fa.  are  two  entries,  one  made  by  tbe 
sfaeritr  of  Jones,  the  other,  by  tbe  sberllt 
of  Tn  lggH.  county.  Save  as  to  tbe  cuan- 
ty  named,  tbe  language  employed  Is  the 
same  In  one  as  in  the  other:  **  After  search 
and  inquiry,  I  know  of  no  property  of  the 
defendant  In  tbe  county  *  *  *  npoo 
which  to  levy  this  O.  iSi.**  Tbe  speelflc  ob- 
jection raised^to  tbe  return  is  that,  tbe 
levying  officer  in  each  instance  describing 
his  search  to  have  been  for  property  of  the 
"defendant,"  It  Is  impossible  to  determine 
"whether  said  sheriffs  meant  that  they 
could  not  find  any  property  ot  the  eatate 
ot  Lacinda  A.  Gibson,  or  whether  It  was 
property  nt  O.  C.  Glbaon,  personally,  they 
wereouableto  find.*  The  exeentlun  di- 
rects the  money  to  be  made  of  tbe  "goods 
and  cliattelfi.lands  and  tenements,  *  •  * 
that  were  of  the  estate  ot  Lucinda  A.  Oft>- 
sou,  and  that  may  have  cume  Into  tbe 
:  bands  of  O.  C.  Gibson,  aa  tbe  admintatra- 
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tor  of  her  estate,  to  be  administered. "  It 
woald  therefore  Beem  to  ua  tbat  tbe  most 
natanil,  reanonable,  and  aenslble  con- 
strncdon  wbleb  conid  beglvm  to  there- 
toms  In  qaestlon  woald  be  tbat  tbe  levy- 
ing officers  coDdDcted  their  search  for 
property  snch  as  Is  described  in  the  S.  fa., 
rather  than  tor  property  owned  by  Mr. 
OlbRon  perBonally,  and  thatln  speaklne 
of  him  In  tbetr  returns  as  "defendant, 
merriy,  they  meant  to  refer  to  blm  in  bis 
representative,  not  In  his  Individual,  ca- 
pacity. But.  even  If  equally  susceptible  of 
the  construction  contended  for  by  counsel, 
our  decision  must  be  tbe  same;  fur  "the 
return  of  an  officer  should  receive  every 
reasonable  intendment  and  constmctlon, 
and,  where  it  is  susceptible  of  dlflerent 
meanlnsB,  tbat  meaning  mast  be  adopted 
which  Is  most  conformable  to  bis  legal 
dnty.  Tbe  question  must  be  whether,  by 
a  rational  constrnctlon  of  the  return,  the 
requisite  facts  appear.  •  •  »  The  use 
of  the  return  la  to  show  the  truth  of  the 
matter  to  tbe  court,  and  the  certainty  of 
common-law  pleading  Is  not  required  in 
It.  It  there  be  ambiguity  In  it,  It  is  tbe 
mie  tbat,  as  the  sheriff  has  acted  offlrlally. 
tbe  construction  given  sbould  be  tbat 
most  favorable  to  his  having  dlschai^ed 
his  duty. "  Muifree,  Sber.  864. 

6.  It  necessarily  follows  from  what  has 
been  said  In  the  second  dlvlfiioii  of  this 
opinion  that'  tbe  trial  Jndge  further  erred 
in  directing  a  verdict  In  favor  of  the  plaln- 
tllfa  In  the  court  below. 

Judgment  revenwd. 


(90  Oa.  731) 

TURNER  V.  0ATB8  et  al. 
GATES  et  al.  v.  TURNBR. 
HBa^rmaB  Goort  of  Georshu  Feb.  9.  UM.) 

EQUITT— DlSHISBAL  OT  BiJUL— SOBSSQnBXT  DtCKBB 
Rn  JtTDIOATA  — -COHTBTAKCB  PENUEliTB  LlTB— 

pKOOF  OF  Lost  Dbed  —  Nbw  Tbial— HsARixa. 

1.  While,  in  1881,  a  Judge  of  tbe  niperlor 
omrt  did  not  have  the  authority,  in  vacatioD, 
before  the  appearance  term  of  a  bill  fai  equity, 
to  paas  an  order  BaatalQiof;  a  demurrer  thereto 
and  dismisBing:  the  bill,  and  would  not  now  hare 
Buch  authority  as  to  an  equitable  ^petition,  yet 
when  a  judge  did  then,  in  fact,  paBS  an  order 
of  tiUB  kind,  which  waB  afterwaraa  entered  on 
the  minutes,  and  at  the  next  term  passed  an- 
other order,  reciting  that  the  bill  had  been  dis- 
missed  on  demurrer,  and  rendering  judgment 
for  costs  against  the  complainaQts,  the  latter 
order  was  a  valid  jtidfnnent  dismissmg  the  bill, 
and,  after  the  same  had  stood'  for  more  than 
three  years  without  being  wt  aside,  a  decree  ig- 
noring Its  existence,  and  wholly  Incompatible 
with  ItB  Iwal  effect,  would  not  be  binding  on 
the  defendants,  even  though  made  with  the 
<>onsent  of  their  connsel.  tiDlesB  he  had  expresn 
authority  from  them  to  give  such  consent;  and 
tills  la  true  although  counsel  on  both  sides,  after 
the  rendition  of  the  judgment  of  dismissal,  had 
t^ated  the  case  as  still  pending,  and  it  had  sev- 
eral times  been  continued,  as  shown  by  entries 
on  the  issue  docket.  The  judgment,  howeTer, 
woald  not  be  an  estoppel  for  or  against  pn^ns 
iriio,  though  IntueBted  in  the  subject-matter  of 
the  llgnmon,  were  not  parties  to  the  case. 

2,  Where  a  UIl  in  equity,  seeking  to  recov- 
er land,  was  dismissed  on  demarrer,  alleging 
that  there  was  no  equity  in  the  bill,  and  that 
on  its  face  It  showed  no  risAit  in  the  ctmtplain- 
ants  to  such  reoorery,  the  dismissal  was  an  ad- 
Jndleation  In  favor  at  the  defbadanta  as  to  all 


matters  alleged  In  tbe  bill:  and  It  was  -cbdr 
right,  when  an  equitable  petition  was  th«reafter 
filed  against  them  for  the  recovery  of  the  same 
land  b^  one  who  daimed  under  the  former 
complainants  and  upon  tbe  same  title,  to  set  up 
this  adjudication  as  a  complete  bar  to  the  plain- 
tilFs  recovery. 

3.  Where  one  by  voluntary  deed  conveys 
land  pmdlng  an  action  brought  Taj  himself  to 
recover  it  from  another,  his  grantee  takes  the 
land  subject  to  sach  charges  and  liens  as  may 
be  properly  and  legally  fixed  thereon  by  the 
Jndgment  rendered  In  that  action ;  and,  of 
course,  one  to  whom  the  grantor  conveys  after 
■nch  Judgment  takes  subject  thereto. 

4.  When  a  deed  has  t>een  lost,  and  the  Bub- 
scribing  witnesses  are  unknown,  proof  of  its  ex- 
istence and  due  execution  may  M  made  by  any 
witneas  who  knows  the  fects;  and  it  was  error 
to  charge  that  under  these  mcamstances  Buch 
proof  conld  be  made  only  the  alleged  maker 
of  the  deed. 

5.  Where  an  wder  was  pased  In  term  time, 
setting  a  motion  for  a  new  trial  for  a  hearing  In 
vacation,  at  such  time  aild  place  aa  tbe  jndge 
might  appoint  on  five  days*  notice  to  both  sides, 
and  thereaft^  a  day  was  fixed  by  the  judge, 
bnt  by  consent  of  the  parties  the  nearing  was 
on  that  day  postponed  to  a  subsequent  day,  and 
tiien,  without  any  further  consent,  again  post- 
poned  by  the  judge  to  still  another  day,  and  no 
further  action  was  taken  on  the  motion  until 
the  next  regular  term  of  the  court,  when  it  was 
heard  and  decided  m  Ita  moits,  tiiis  conrt  wUl 
not  interfere  with  the  cUseretion  at  the  presldinK 
Judge  in  refnung  to  dismisB  the  motion  on  the 
ground  that  It  was  not  heard  on  the  day  first 
appointed,  or  on  that  to  which  by  consent  it 
was  postponed.  Under  the  order  originally 
passed  the  judge,  by  giving  the  notice  spedfied 
therein,  could  appmit  any  day  for  the  hearing, 
and  if,  on  the  day  assigned,  the  motion  for  any 
reason  could  not  be  heard,  it  was  within  his 
power  and  discretion  to  postpone  the  hearing  to 
such  time  as  would  suit  the  convenience  of  him- 
self and  counsel,  and  he  was  not  bound  to  hold 
the  parties  strictiy  to  the  day  first  designated. 

(Syllahns  by  the  Oonrt.} 

Brror  from  superior  court,  nayton 
county;  R.  H.  Clark.  Jndge. 

Action  by  Paul  Turner  against  Green  B. 
Catea  and  others  to  recover  the  posaeBSlon 
of  a  certain  tract  of  land.  Defendants 
Uled  a  cross  bill  alleging  title  In  them- 
selves. There  waa  Jndgment  for  defend- 
ants, and  plalntttf  brings  error.  Judg- 
ment on  main  bin  of  exceptions  affirmed 
In  part  and  reversed  In  part.  Judgment 
on  croas  hill  of  exceptions  affirmed. 

The  other  facts  fully  appear  In  tbe  fol- 
lowinK  statement  by  Lumpkin,  J.: 

In  1876,  J.  S.  Cook  owned  76  acresof  land 
In  the  twelfth  district  of  Clayton  county, 
upon  50  acres  of  which  It  seems  be  bad 
taken  a  homestead  as  tbe  bead  <d  a  family 
consisting  of  himself,  his  wife,  and  one 
minor  child,  named  John  Cook.  On  tbe 
27th  of  July,  1876,  a  bill  was  filed  by  J.  ». 
Cook,  as  such  head  of  a  family,  against  B. 
S.  Gates,  wbn  In  some  way,  not  shuwn  by 
the  record,  bad  obtained  poBsesslon  of 
the  75  acresof  land.  On  the  6th  day  of 
March,  1S77,  while  tbe  above-mentioned 
case  was  pending,  J.  S. Cook, by  voluntary 
deed,  conveyed  81  acres  of  tbe  land  tofais 
grandchildren,  the  heirs  of  Ellsberry  Cook, 
which  deed  was  recorded  September  16, 
1S84.  At  the  March  term,  1878,  of  Clayton  , 
superior  conrt,  a  verdict  and  decree  were 
rendered  In  the  abuve-mentloned  cftHe  In 
favor  of  tbe  plaintiff  for  tbe  premises  In 
dispute,  and  by  this  verdict  and  decree  it 
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was  adjudged  that  W.  L.  Watterson,  Q. 
D.  !Stewart,aiid  J.  T.  Spence.aa  attorneys 
of  R.  S.  Cates,  BhoDld  reeover  the  aom  of 
950,  and  that  It  be  made  a  special  charge 
apou  the  land  io  controTerey,  to  be  en- 
forced by  j9.  t&.  against  the  premlseb;  and 
also  that  JobD  L.  Doyol  and  Speer  &  Stew- 
art, as  attomAjB  of  Cook  and  wife,  re- 
cover, respectively,  the  same  of  $50  and 
f80;  that  tbeee  sams  be  made  a  special 
charge  upon  the  land  in  dispute,  and,  if 
not  paid  by  the  16tb  of  November  there- 
after,  tbe  collection  of  the  same  to  be  en-  ^ 
forced  by  execution  against  the  land. 
This  decree  was  signed  on  the  12tb  day  of 
March,  1878.  Fi.fka.  were  Issned  for  tbe 
several  amonnts  above  stated,  and,  as  ap- 
pears from  the  execution  docket,  wure  lev- 
led  upon  the  land,  and  afterwards  re- 
turned to  office  on  the  SOtb  of  January, 
1S78,  marked  "Settled  by  the  sale  uf  the 
land." 

In  the  case  now  under  review,  Watter* 
son,  as  witness  for  plaintiff,  teettflect  that 
the  sheriff's  sale  was  regularly  had  after 
due  advertisement  under  these  S.  faa.  on 
tbe  first  Tuesday  In  January,  1879;  that 
the  land  was  bid  oD  by  himself  at  tbe  price 
of  92%,  wbieb  amount  be  paid  to  tbe 
sheritr,  and  that  tbe  latter  made  a  deed 
conveying  tbe  land  to  blmeelf.  (Watter- 
son,)  Allen  W.  Turner,  and  W.  E.  Carnes. 
The  sberlfTs  deed  was  never  recorded,  and 
was  subsequently  lost;  tbe  fact  that  it 
was  made,  and  proof  of  Its  existence,  de- 
pendtoK  upon  tbe  parol  testimony  of  Wat- 
tenon,  as  above  stated,  he  being  unable 
to  remember  who  the  subscribing  wit- 
Qensee  were.  On  the  17tb  day  of  May,  1880, 
J.  S.  Oook,  by  voluntary  deed,  conveyed 
the  remaining  portion  ut  the  76  acres,  not 
preTiously  conveyed  to  the  heirs  of  Ells- 
berry  Couk,  to  bis  daughters,  SuHauna 
Gates,  wife  of  Green  B.  Gates,  and  Mrs.  E. 
C  Hollingsworth.  This  deed  was  record- 
ed September  12, 1888.  On  the  20tta  of  Ou- 
tober,  1881,  Watterson,  Games,  and  Tur- 
ner filed  a  bill  against  Qreen  B.  Gates  and 
bis  wife,  setting  up  tbe  alleged  sheriff's 
Rale,.clalmiiig  title  tbereuuder,  and  pray- 
ing a  recovery  of  the  land  fruni  Gates  and 
wife,  who  were  in  popseaalon  thereof.  B.  T. 
DorBey,aB  connael  tor  the  defendants,  filed 
a  demurrer  to  this  bill,  alleging,  In  sub- 
stance, (1)  that  there  was  noequity  In  tbe 
bill;  (2)  that,  taking  tbe  bill  and  exhibits 
together,  they  did  not  show  that  com- 
plainants had  any  legal  right  to  tbe  land 
in  controversy;  and  (3)  that  tbe  com- 

SlalnantB  did  not  exhibit  tbeir  title, 
udge  HiLLTBR,  in  vacation,  passed  en  or- 
der reciting  that  this  case  was  argued  be- 
fore him  on  the  8d  day  of  Nifvember,  1881 ; 
that  bis  decision  was  reserved  until  tbe 
16th  of  November,  1881;  and  adjudging 
"that  the  demurrer  filed  in  said  case  be, 
and  the  same  la  hereby,  sustained,  and  tbe 
blU  in  said  case  Is  hereby  dismissed."  DI- 
rectlffn  was  given  in  tbe  order  that  it  be 
entered  on  themlnutesuf  Glayton  superior 
court,  which  waa  afterwards  done.  Sub- 
sequently,  on  the  2Sth  of  February,  1882, 
in  term  time,  an  order  was  passed  In  the 
above-stated  case  to  this  effect:  **Tbla 
case  having  been  dismissed  on  demurrer, 
Judgment  is  entered  by  the  court  in  favor 
of  officers  oi  court  vs.  tbe  complainants 


tor  the  snm  of  tbi^ty  Jour  dollars  and  nloe- 
ty<8eren  cents  for  costs  of  suit."  Both 
tbe  cbambOTB  order  and  tbe  order  passed 
in  term  were  duly  signed  by  Hlllyer.  as 
Judge,  etc.  The  Issoe  docket  shows  subse- 
quent entries  of  contlnnaDces  of  thiscaas 
in  February  and  August.  1883,  In  Septem- 
ber, 1684.  and  In  March.  1885;  and  there  is 
also  on  this  docket  this  entry:  ** Decree 
Sept.  fitb,  1885." 

Before  tbe  decree  above  referred  tu  was 
taken,  it  appears  that  Ganiea,  on  the  17th 
of  December,  1R83,  had  by  deed  eoDT<9-ed 
bfa  interest  in  tbe  land  in  dispute  to  J.  H. 
Tamwr,  as  administrator  of  Alien  W.  Tur- 
ner, deceased;  and  Watterson  testjflfls 
that  he,  also,  had,  before  the  rendttioo  of 
that  decree,B0ld  and  conveyed  his  interest 
iu  the  land  to  this  administrator,  bnt  bin 
deed  to  such  administrator  does  not  ap> 
pear  In  the  record.  The  decree  of  JBeptem- 
ber  d,  1885,  waa  rendered  in  a  case  stated 
as  "Games  and  Turner  vs.  Green  B.  Gates 
et  al.,"  bat  It  .wua  the  same  caaealreadj 
referred  to  as  having  been  brought  by 
Watterson,  Games,  and  Tumer.   No  ord< 
er  appears  in  the  record  striking  the  name 
of  Watterson  as  a  party  oomplulnant: 
nor  does  the  record  show  that  tbe  death 
of  Allen  W.  Turner,  another  of  tbe  com- 
plainants, was  ever  suggested,  or  that 
James  H.  Turner,  his  administrator,  was 
made  a  party  iu  his  stead'.  There  was 
parol  evidence,  however,  that  the  admin- 
istrator had  been  so  maue  a  party.  This 
decree,  which  appears  to  have  be«i  a  con- 
sent decree,  adjudicated  that  the  title  to 
the  land  in  dispute  was  in  James  H.  Tor- 
ner,  as  administrator  of  A.  W.  Turner,  d» 
ceased,  bat  that  the  writ  of  possession  be 
stayed  until  December  1, 1885,  and,  if  pay- 
ment uf  9280  be  then  made,  tbe  writ  of 
possession  be  further  stayed  until  the  1st 
day  of  December.  1886,  and,  if  9^  addi- 
tional be  then  paid,  the  said  administra- 
tor abcnid  execute  titles  tu  theland  to  the 
defendants,  or  to  such  persons  as  they 
might  direct.   Upon  failure  to  pay  these 
sums,  the  writ  of  possession  was  to  be  ex- 
ecuted. Neither  Mrs.  Hulllngswortb  nor 
tbe  belrs  of  Ellsberry  Gook  were  parties  to 
this  case.  *  Dpon  a  bill  filed  by  JaraceH. 
Turner,  as  adminlatratur  of  A,  W.  Tonier, 
against  M.  £.  Turner  and  others,  for  dis- 
tribution, direction,  etc.,  a  decree  waa  ren- 
dered at  tbe  April  term,  18K9,  autborixlng 
the  administrator  to  sell  the  lands  of  the 
estate  at  private  sale,  either  for  cash  or 
ou  credit,  and  without  any  order  from  the 
ordinary.   In  tbe  spring  of  18dO,  Faal 
Turner  bargained  with  tbe  adminlstratoi 
tor  tbe  land  now  In  dispute,  and  on  No- 
vember 12,  1800,  the  administrator  con- 
veyed it  to  him  nnder  the  authority  of  the 
decree  last  mentioned.   During  all  this 
time  it  Buems  that  Gateii  and  wife,  ^ther 
in  person  or  by  tenant,  remained  io  pos- 
session of  tbe  entire  75  acres,  except  that 
in  January,  1889,  one  Driver  (who  wan  oc- 
cupying tbe  premises  as  the  tenant  uf  tbe 
Gates)  agreed  with  J.  H.  Turner,  as  ad- 
ministrator, who  came  to  the  plaea  wftb 
the  sheriff  for  the  purpose  of  dlspcksseasing 
Driver,  that  he  would  remaiu  on  tbe  land 
as  tbe  tenant  of  Turner,  and  Driver  gave 
Tumer  a  rent  note  for  the  year  1990.  In 
February,  1891,  Paul  Tumer  filed  an  eqai- 
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table  petition  asaloBt  Catea  and  wife  for 
tberecovery  of  the 76  acres  or  land.RlIeKlDE 
tbat  J.  H.  Turner,  as  admtnlatrator,  na- 
derwhom  he  claimed, bad  been  put  In  poa- 
sesslon  of  the  land  tn  1889,  under  the  con- 
tent decreu  of  September,  1885,  and  tbat 
Cates  aod  wife  had  wrongfally  ousted  one 
Driver,  who  was,  when  tbey  did  so. 
Turner's  tenant,  and  bad  unlawfully 
taken  posaesBlon  of  the  land  tbemselTaa. 
In  his  petition  Paul  Turner  claims  title, 
senerally,  to  the  land,  and  relies  specIallT 
upon  the  decree  of  September,  18t<6,  and 
the  alleged  pnaaession  of  Turner,  adminis- 
trator, thereunder,  and,  though  be  doea 
not  distinctly  set  up  or  claim  title  through 
or  by  virtue  of  the  alleged  sale  by  the 
sberiir  to  Watteraon*  Caroes,  and  Turner 
above  mentioned,  the  coart,  and  alT  the 
parties  end  counsel  on  the  trial,  treated 
this  as  a  matter  Involved  in  the  litigation. 
Cates  answered,  alleglug  that  he  and  his 
wife  were  Informed  by  their  counsel,  Dor- 
sey,  that  the  case  above  stated  lu  favor  of 
watterson,  Cames.  and  Tnmer,  waa  at  an 
end  afterthe  orders  passed  by  Judge  Bill- 
TER  dtsmtsslog  the  bill,  and  therefore  said 
attorney's  employment  was  at  an  end, 
and  be  had  no  authority  to  further  act  In 
the  case;  certainly  none  to  agree  to  the 
consent  decree  mentioned.  This  answer 
also  makes  the  point  that  the  orders 
passed  by  Judge  Hilltes  terminated  the 
case,  and  adjadleated  It  In  favor  of  Cates 
and  wife;  tbat  consequently  tbe  adminis- 
trator, J.  H.  Turner,  had  no  title;  tbat 
Pant  Turner,  claiming  under  him,  has 
none,  and,  besides,  was  not  ao  Innocent 
purchaser,  as  be  bought  with  a  full  knowl- 
edge or  all  tbe  facts.  The  answer  further 
alleges,  In  effect,  that  the  decree  of  Septem- 
ber, lb85.  Is  void,  because  tbe  record  no- 
where accounts  for  the  disappearance  of 
Wattersoo  from  tbe  case  as  complainant, 
nor  shows  the  death  of  Allen  W.  Turner, 
our  how  J.  H.  Turner,  admluistrator,  In 
whose  favor  the  alleged  decree  was  ren- 
dered, became  a  party  to  the  case;  and, 
further,  tbat  tbe  iltle  to  the  land  lain 
Mrs.  Cates.  Mrs.  HoUiDgeworth,  and  the 
belra  of  Ellsberry  Cook,  under  the  deeds 
above  referred  to,8nd  that  Cates  aod  wife 
fauve  held  possession  of  the  whole  tract 
for  themselves  aod  as  agcuts  of  these  oth- 
er parties  at  tbe  request  of  the  latter,  who 
have  never  been  parties  to  any  litigation 
over  this  land.  Mrs.  Cates  Bled  an  an- 
swer Bulistantlally  tbe  same,  In  effect,  as 
tbat  of  her  husband.  Similar  answers 
were  also  filed  by  Mrs.  Hollingswortband 
tbe  heirs  of  GUsherry  Conk,  In  which  they 
all  pray  to  be  made  parties  to  tbe  case; 
aod,  though  no  order  appears  In  tbe  rec- 
ord making  them  such  parties  as  prayed, 
they  were  so  treated  and  regarded  by  the 
court  and  counsel  on  both  sides  at  tbe 
trial  and  In  tbe  aubseqnent  proceedings. 
These  answers  allege  title  In  Mrs.  BoUlngs- 
wortb  and  the  heirs  of  Ellsberry  Cook  to 
such  portions  of  the  tract  as  were  con- 
veyed to  them,  respectively,  under  the 
deeds  from  J.  S.  Cook,  already  tuentloned. 
They  also  adopt  tbe  allegations  and  Join 
In  the  prayers  contained  In  tbe  answer  of 
Cates,  aod,  In  effect,  fleek  an  adjndlcation 
by  the  court  tbat  tbe  Dlalntlff,  Pan!  Tur- 
ner, baa  ^no  right  or  title  to  any  portion 


of  the  76  acres  Involved  In  this  case.  Tbe 
evldeuce  Is  conflicting  aa  to  wliecher  or 
not  Dorsey,  counsel  for  Cates  and  wife, 
after  tbe  passage  of  tbe  orders  by  Judge 
Hii.LYiSB,  had  express  authority  to  treat 
tbe  ease  as  still  pending,  and  to  agree 
to  the  consent  decree  of  September,  1886. 
This  Issue  was  submitted  by  the  presiding 
Judge  to  the  Jnry,  who  evidently  deter- 
mined It  In  favor  of  Gates  and  wife. 

Hull  A  Hammond  and  W.h.  Wttttenon^ 
for  ptulntIB  In  error.  John  L.  Dojal  and 
Hntcbeaoo  A  Kej,  for  defendanta  in  error. 

Lumpkin,  J.,  {after  atating  tbe  facta.) 
1.  Under  section  247,  par.  6,  of  the  Code, 
(Acts  1869,  p.  138.)  Judges  of  the  superior 
coart  have  authority  to  hear  and  deter- 
mine In  vacation  demurrers  to  bills  In  equi- 
ty, now  called  "eqnitable  petitions."  It 
waa,  however,  lu  tbe  jcase  of  Murphy  v. 
Engine  Co..  72  Qa.  196.  held  that  a  bill  In 
equity  could  not  be  dlamlsaedon  demurrer 
prior  to  tbe  term  to  wblcb  xbe  bill  was  re- 
tarnable,  and  tbat  tbe  act  of  1869,  above 
referred  to,  contemplated  a  ''vacation*' 
subsequent  to  the  return  term  of  tbe  bllL 
Applying  this  construction  of  section  247 
of  the  Code  to  the  facts  of  the  case  now 
before  us  fur  determination,  it  follows  that 
tbe  order  of  Judge  Hillteb  sustaining 
the  demurrer  to  tbe  bill  filed  by  Watter- 
Bon,  Carnes,  and  Turner  agabist  Cates 
and  wife,  paased  before  the  appearance 
term  of  tbat  bill,  was  without  authority 
of  law,  and  did  not,  of  Itself,  take  the  caee 
oat  of  court.  It  will  have  been  seen,  how- 
ever, that  at  tbe  next  regular  term  an- 
other order  was  paased,  reciting  that  this 
bill  bad  been  dismissed  on  demurrer,  and 
rendering  Judgment  for  costs  asainst  the 
complainants.  Most  probably  this  latter 
order  referred  to  that  which  bad  been 
passed  in  vacation.  Still,  this  Is  not  en- 
tirely certain, for  not  only  does  tbe  second 
order  fail  In  terms  to  refer  to  tbe  one  pre- 
viously passed,  but  Its  lauKuage  also  ad- 
mits of  tbu  construction  that  It  whb  de- 
slgupd,  without  regard  to  any  previous 
order,  to  Itself  operate  as  then  and  there 
dismissing  the  action.  Be  this  as  It  may, 
however, this  term  order  declares  that  the 
bill  has  been  dismissed  on  demurrer,  and 
the  presumption  ut  law  Is  that  this  state- 
ment Ih  true  aud  correct,  and,  consequent- 
ly, that  such  dismissal  was  legal  and 
proper.  If  the  order  passed  in  term  was 
Intended  to  ratify  and  adopt  the  order 
previously  passed  In  vacation,  which  waa 
Inoperative,  beecnse  nnaDtborised  by 
law,  we  see  no  reason  wh.v  the  dismissal 
of  the  bin  could  not  In  this  way  be  ac- 
complished aa  effectually  as  In  any  other. 
See  Rasberry  v.  HarvIIIe,  16  S.  £.  Rep.  299, 
(this  term.)  On  tbe  other  hand.  If  the  or^ 
der  In  term  was  Intended  to  operate  as 
then  dismissing  the  bill,  there  could  be  no 
question  of  Its  validity.  It  was,  however, 
contended  by  the  distinguished  counsel 
for  tbe  plaintiff  In  error  that  this  order 
did  nut  operate  as  a  Judgment  finally  dis- 
posing of  the  case,  but  was  merely  a  Judg- 
ment for  costs.  The  reply  Co  this  conten- 
tion IB  obvious.  Ordinarily,  a  court 
would  not,  and  coola  not,  render  Judg- 
ment against  a  plaintiff  for  coats  except 
apon  tbe  Idea  tbat  the  c-aae  waa  flnaUj 
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dBtermlned.  and  determlDed  adversely*  to 
the  plalDtltf :  and  thnush.  In  equltj  cases, 
Itlfl  tlie  province  ot  tbeJadKe  to  decide  np- 
on  wbom  tfae  costs  sball  fall,  this  deter- 
mination coDld  not  be  properljr  arrived  at, 
and  is  never  In  faut  made,  as  to  tbe  ordi- 
nary costs  doe  tbe  oflicerH  of  court,  until 
tlie  case  Is  atan  end.  Treating  this  order, 
tburefnre,  as  a  valid  Judgment  QdbIIj  dia- 
jposluK  ur  tbe  bill.  It  was  binding  on  all 
tbe  parties  to  the  case,  and  could  oot  be 
collaterally  or  Indirectly  attacked  or  set 
aside.  In  order  to  vacate  aucb  Judgment, 
a  direct  proceedlnK.  iastltuted  within 
three  years  from  tbe  rendition  thereof, 
would  be  neccflRary.  After  the  lapse  of 
three  years  uiich  proceeding  would  be 
barred  by  tbe  statute  of  llmltatloDs.  As 
throwing  pomts  light  upon  the  subject  of 
Indirectly  attacking  Anal  Judgments  by 
pruceedlngs  subseqaunc  thereto,  reference 
Is  mode  to  tbe  ■following  authorities, 
'whicb  are,  more  or  less,  in  point:  Black, 
Judgm.  8t)4;  Warren  v.  McCarthy,  25  111. 
dS;  Mulvey  v.  Carpenter,  78  111.  580;  Oavln 
V.  (.'ommlsslonera,  104  Ind.  201.  3  N.  E. 
Kcp.  H46;  Johnson  T.  Anderson, 76  Va. 766; 
NuclcollB  V.  Irwin,  2  Neb.  60.  It  is  donbt- 
less  trne  that  the  Judgment  rendered  by 
Judge  HiLLVBR  might,  with  the  cunsentof 
tbe  deteodants.  have  been  Ignored,  and 
another  substituted  in  Its  stead ;  bnt  such 
consvQCsbould  beplalnlyand  unequivocal- 
ly proved,  and,  If  given  by  counsel  lor  the 
defendants,  he  must  be  shown  to  have 
acted  under  express  authority  from  them. 
The  rendition  of  the  Judgment  terminated 
the  cause,  and  the  ordinary  powers  and 
aotborlty  of  counsel  for  tbe  defendauts 
then  ceased,  and  his  connection  with  tne 
rnsfl  was  thereupon  entlrelyatan  end.  As 
to  the  powers  and  authority  ot  attorneyd 
generally,  see  Weeks,  Attys.  at  Law,  (2d 
Ed.)  c.  10,  beginning  with  section  215, 
wherein  tbe  subject  is  fully  discussed. 
Special  attention  Is  directed  to  sections 
2%.  23U,  342,  249.  and  249a,  and  cases  cited. 
It  Is  true  that  In  the  present  case  counsel 
■on  both  Bides,  after  tbe  passage  of  the  term 
order  dlsmlsslug  the  bill,  treated  the  case 
as  still  pending,  and  the  Issue  docket 
shows  it  was  continued  several  times  be- 
fore tbe  eonsent  decree  was  rendered  at 
the  September  term,  1885.  We  are  confi- 
dent, however,  both  upon  principle  and  In 
view  of  tbe  authorities  above  referred  to, 
that  after  a  Judgment  has  remained  upon 
tbe  minutes  unreversed  for  more  than 
three  years,  It  should  be  considerpd  as 
binding  and  conclusive,  unless  legally  set 
aside,  or.  In  a  case  like  the  present,  shown 
tu  have  been  totally  Ignored  and  disre- 
garded by  tbe  party  in  whose  favor  It  was 
rendered,  and  another  and  different  Judg- 
ment, by  express  consent  of  such  party, 
substituted  In  Its  stead.  To  show  that  a 
substantial  victory  was,  by  consent  of  the 
prevailing  party,  changed  Into  a  substan- 
tial defeat,  tbe  mere  consent  of  coonsel, 
who  may  have  acted  In  total  Ignorance  of 
the  existing  Judgment,  or  have  regarded  it 
wanting  in  validity,  and  therefore  not 
binding,  will  be  Insnfflclent,  unless  supple- 
mented by  proof  of  express  authority  from 
tbe  client  to  represent  him  In  such  subse- 

auentproceedlngs.  Whetheror  not  Judge 
lorsey  bad  such  express  authority  from 


bts  clients  was  one  of  the  issues  lu  the  pres- 
ent case.  The  trial  court  plainly  and  fair- 
ly submitted  this  Issiie  to  the  Jury,  who 
manifestly  determined  It  In  favor  o(  Catcs 
and  wife.  Their  flndlng  upon  tbls  ques- 
tion was  amply  sustained  by  the  testi- 
mony, and  uo  reason  to  set  It  aside  ap- 
pears In  the  record.  No  reflection,  of 
course,  Is  Intended  upon  tbe  upright,  hon- 
orable, aud  distinguished  gentleman  wbo 
was  the  attorney  for  the  Gates  In  tbe  liti- 
gation mentioned.  An  examination  of  tbe 
record  will  show  beyond  doubt  that  he 
acted  in  theutmostgood  faith, and  doubt- 
less was  influenced  by  the  opinion  that 
the  J  udgment  of  dismissal  we  have  held  to 
be  valid  was  not  binding  nor  concluirive 
in  favor  of  those  he  represented.  Tbe 
effect  of  this  Judgment  npon  the  rigtataof 
the  Catea  In  the  present  litigation  will  be 
briefly  considered  In  the  next  division  of 
this  opinion.  Before  so  doing,  however. 
WR  will  remark  that  this  Judgment  is  of  no 
effect,  one  way  or  tbe  other,  npon  tbe 
rights  of  .Mrs.  HoUIngswortb  and  tbe 
heirs  of  Ellsberry  Cook.  They  not  buTlug 
been  parties  to  tbe  case  In  which  this  Judg- 
ment was  rendered,  it  adjudicates  notb- 
Ing,  either  In  their  favor  or  against  tbem, 
and  chey  are  neither  botind  nor  protected 
by  tbe  same. 

2.  Tbe  bin  flied  by  Watterson,  Games, 
and  Turner  having  been  dlsmlsspd  upon  a 
demurrer  bringing  In  question  the  real 
merits  ot  that  case,  the  effect  of  snub  dis- 
missal was  to  adjudicate  thatrootroversy 
in  favur  of  Gates  and  wife:  and. conse- 
quently, at  tbe  time  Paul  Turner's  peti- 
tion was  filed,  it  was  tea  adJvdIcHtm  that 
the  complainants  In  tbe  former  bill  bad 
no  right  to  recover  this  laud  from  the 
Gates  upon  the  strength  of  the  alleged  sale 
by  tbe  sheriff,  and  the  deed  made  by  him 
to  complBiuantBinpursuancetfaereof.  See ' 
Klmbro  t.  Railway  Co.,  6A  Oa.  185.  and 
Greeufleld  v.  Vason,  74  Ga.  126.  It  Pnul 
Turner,  the  present  plalntllf.has  any  right 
as  against  the  Cntes  to  recover  this  land, 
it  must  depend  upon  tbe  validity  and 
effectiveness  of  that  sale;  and,  It  baring 
been  adjudicated  against  bis  predecessora 
In  title  that  they  could  not  recover  from 
the  Catee  upon  that  title,  and  bis  l^al 
position  being  no  better  than  theirs,  this 
adjudication  necessarily  operates  as  a 
complete  bar  to  bis  recoveryln  tbe  present 
case,  so  far  as  Oates  and  wife  are  con- 
cerned. Tbe  Jury  having  determined  In 
tbeir  favor  tbat  Judge  Dorsey  was  not 
anthorlzed  by  them  to  agree  to  the  con- 
sent decree  of  September,  1886,  It  follows. 
In  view  of  the  law  Just  stated,  that  the 
verdict  In  tbls  case,  so  far  as  It  finds 
against  Turner  In  favor  of  Gates  and  wife, 
ought  not  to  beset  aside,  and  the  refusal 
ot  the  Judge  to  graut  a  new  trial  is  to  this 
extent  afflrmed.  Of  coorse,  the  rights  of 
Mrs.  HoUIngswortb  and  tbe  belri  of  Ella- 
berry  Cook  depend  npon  other  and  differ* 
ent  questions,  which  wlUnowbe  dlscassed. 

3.  In  tbe  first  place,  we  think  It  proper 
to  deal  with  them  as  parties  to  tbls  cu>ie. 
They  voluntarily  came  into  court  and 
filed  answers.  In  which  tbuy  asked  to  Im 
made  parties;  and,  though  no  formal  or- 
der making  them  snvta  appears  In  ttie  rec- 
ord, It  is  quite  clear  tbey  wrre  so  treated 
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and  regarded  by  tbecuurt  and  counael  on 
both  aldee  at  tbe  trial  and  In  all  subBe* 
qoent  proeeedlngs.  Moreover,  their  roan- 
ael  diatlnctly  requested  the  court  to  rec- 
oirnfie  them  as  proper  parties  to  the  cttae, 
and  the  court  evidently  did  so.  lu  thetr 
answera  they  adopt  tbe  alleKattous  and 
Join  In  the  prayers  of  the  answer  filed  by 
GreHQ  B.  Cat^,  and  by  way  of  eross  bill 
they  manUeetly  seek  an  adjudication  by 
tbe  court  to  the  effect  that  Paul  Turner 
baa  DO  liffbt  or  title  to  any  part  of  tbe 
land  Involved  lu  this  controversy.  They 
also  set  up  title  In  tbeinselvea  to  those 
portions  of  tbe  land  claimed  by  them,  re- 
Mpectlvely ,  under  the  deeds  from  J.  S,Cook, 
mentioned  In  the  statement  of  facta  which 
prefaces  this  opinion.  11  the  Judgment 
rendered  In  thin  case  were  to  remain  nn- 
revereed,  there  can  be  no  dovbt,  we  tblnk, 
under  the  pleadings,  that  thene  parties— 
Mrs.  HolUngsworth  and  the  belrs  of  EIIr- 
berry  Cook— could  successfully  plead  tbe 
sameln  bar  of  any  action  which  might  here- 
after be  brought  by  Paul  Turner  to  recover 
*rom  them  those  portions  of  the  land  fu 
dispute  claimed  by  them  and  covered 
by  the  Cook  deeds.  They  are  there- 
fore practically,  and  to  all  fair  Intents 
and  purposes,  parties  now  before  (he 
court,  and,  so  regarding  them,  It  be- 
comes our  duty  to  pass  upon  the  Judg- 
ment under  review  In  so  far  as  Itrelates  to 
them.  It  was  conceded  by  all  parties  that 
tbe  entire  tract  of  land  In  controversy  lu 
belonged  to  J.  8.  Cook,  and  every 
contestant  before  the  court  traces  title 
back  to  this  common  source.  Id  some 
way  not  shown  by  tbe  record  Mr.  Cook 
lost  the  posHeeslon  of  this  land,  and  In  the 
year  last  mentioned  brought  a  bill  to  re- 
cover It  from  one  R.  S.  Gates.  The  allega- 
tions of  that  bill  are  not  fully  set  forth, 
but  It  does  appear  that  the  trial  of  It  re- 
snlted  In  a  decree  in  favur  of  Cook;  the 
d(;cree,  however,  fixing  as  liens  and  spe- 
cial charges  upon  the  land  certain  counsel 
fees  therein  settorth.  Itmuathepresumed 
In  favor  of  this  decree  that  these  liens 
were  properly  and  legalTy  authorized  by 
tbe  pleadtngs  In  that  case,  nothing  to  the 
eontra»  appearing.  After  the  case  had 
bejfun,  Oook,  by  deed  of  gift,  eopveyed  to 
the  helm  of  Elisberry  Cook  the  portion  of 
the  land  which  they  now  claim,  and  conse- 
quently the  Us  pendens  whs  notice  to 
them  that  tbe  property  whs  involved  In 
litigation.  Accordingly  they  took  under 
the  deed,  subject  to  whatever  judgment 
might  legitimately  be  rendered  In  the 
pending  case.  Tbe  deed  from  Cook,  which 
conveyed  a  part  of  the  land  to  Mrs.  Hol- 
Ingsworth,  was  made  after  the  rendition 
of  the  decree  In  tbe  case  last  meutloued, 
and  Mrs.  Holllngsworth's  rights  under 
that  deed  were,  of  course,  subject  to  that 
decree.  It  Is  therefore  Apparent  that  all 
the  parties  with  whom  we  are  now  deal- 
ing recdved  titles  to  their  portions  of  tbe 
land  subject  to  the  Hens  fornttorneys'  fees 
already  mentioned,  and  no  reason  appears 
why  a  sale  by  the  sheriff  under  the  S.fas.  Is- 
sued tuenforcctheselleueBhould  not  devest 
the  titles  held  by  these  parties,  and  the  on- 
ly remaining  question  is  wbetlier  or  not 
such  sale  was  duly  and  lawfully  made  by 
the  sheriff. 


4.  Wntteraou'a  testimony.  If  true,  estab- 
lishes the  fact  that  a  sale  was  bad  by  the 
flhertff,  and  a  deed  made  by  him.  This 
witness  does  not  remember,  and  was  un- 
able to  swear,  who  were  the  subscribing 
wltuesses  to  the  sherlH's  deed ;  and  the 
court,  in  effect,  held  that,  this  being 
true,  the  existence  and  due  execution  of 
the  deed  could  be  proved  only  by  tbe  mak- 
er himself.  Under  section  3837  of  the  Code, 
and  Id  view  of  the  decision  of  this  court 
In  Felton  v.  Pitman.  U  Oa.  630,  we  bold 
tbat  this  ruling  of  the  court  waa  errone- 
ous, and  that,  under  the  circumstances, 
the  proof  mentioned  could  be  legally  made  ' 
by  any  witness  who  knew  tbe  fai:ts.  It 
was  also  contended  that  a  sale  by  the 
sherltr.duly  roade,andlbepurcha8e  money 
puld,  would  pass  the  title  without  any 
deed  at  all.  It  seema  that  the  presiding 
Judge  was  of  the  opinion  that  a  deed 
would  be  necessary.  Inasmuch,  however, 
as  tbe  plaintiff  alleged  that  a  deed  In  pur- 
suance of  the  sheriff's  sale  was  actually 
made,  and  planted  his  right  to  recover 
opon  this  fact,  wetbink  there  waenoerror 
lu  requiring  bim  to  prove  It,  although, 
aa  already  stated,  we  do  not  eutlrRly 
agree  with  the  learned  Judge  as  to  the 
manner  In  which  such  proof  might  be 
made.  Because  of  the  error  committed 
by  the  court  lu  charging  that  the  exist, 
ence  and  execution  of  the  deed  could  be 
proved  only  by  the  maker  of  It  when  the 
subscribing  witnesses  were  not  produced, 
we  think  a  new  trial  should  be  had  an 
between  the  plaintiff  on  one  side  and  Mrs. 
HolUngsworth  and  the  heirs  nf  Elisberry 
Cook  on  the  other.  Such  new  trial,  how- 
ever. Is  not  to  affect  tbe  rights  of  Cntes 
and  wife  as  to  tbe  portion  of  tbe  land 
held  by  Mrs.  Cutes  under  the  deed  from 
J.  S.  Cook,  because,  aa  already  shown, 
Mrs.  Cates' title  to  this  land  la,  as  to 
Paul  Turner,  TVS  udJuaieatA.  The  forego-  , 
Ing  disposes  of  all  the  questions  involved 
in  this  case  which  will  be  material  upon 

a  new  trial,  all  questions  affecting  only 
Cates  and  wife  being,  by  our  Judgment, 
eliminated  from  tbe  controversy. 

5.  The  crossbill  of  exceptions  assigns  as 
error  the  refusal  of  the  Judge  to  dismlM 
tbe  motion  for  a  new  trial  u|iod  the  facte 
Hommarized  in  the  fifth  beadnote.  We  do 
not  think  the  Judge  erred  In  declining  to 
dismiss  the  motion.  Tbe  original  order 
conferred  upon  him  the  power  to  appoint 
a  time  In  vacation  for  the  hearing  upon 
givlug  five  days  notice  to  the  partlet*.  If, 
Id  the  exeiclse  of  this  power  and  the  dis- 
cretion necessarily  given  him  thereby,  he 
hqd  choHCD  to  fix  a  day  certain,  and  strict- 
ly require  tbe  movant  to  present  bis  mo- 
tion on  that  day,  and,  upon  his  failure  to 
do  so.  had  dlsmlattfld  the  motion,  we  would 
not  say  the  Judge  abused  his  discretion. 
But  having  fixed  a  day,  and  the  parties 
then  having  couaented  to  a  postponement 
of  the  hearing,  tbe  matterwas  thns  given 
some  flexibility,  and,  upon  failure  to  hear 
tbe  motion  on  the  day  agreed  upon.  It  was 
certainly  within  tbe  power  of  thi' Judge  to 
appoint  such  Huhecquent  dute  for  the  hear- 
ing as  would  suit  bis  convenience.  In  fix- 
ing a  day  for  the  bearing,  counsel  bad  no 
controlling  voice,  this  power  being  vested 
solely  and  absolutely  In  the  judge  undex 
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the  order  originally  passed,  and  tbe  ohls 
right  thereunder  to  which  counsel  could 
lay  claim  was  to  the  five  days  notice  spec- 
lOed  therein.  This  being  true,  failure  to 
bear  the  motion  un  the  day  first  assigned  or 
on  the  subsequent  day  agreed  on  between 
counsel  conld  merely  bare  tbe  effect  of 
leaving  the  matter  as  It  stood  previous 
to  tbe  order  fixing  the  day  firstappolnted, 
nod  certainly  could  not  operate  to  divest 
tbe  court  of  authority  to  exercise  tbe 
right  which  rrated  solely  wltb  bim  of  as- 
algnlug  the  day  apoa  which  the  motion 
BboQld  be  heard.  If  any  good  and  suffi- 
elent  reason  existed  why  the  motion  could 
Dot  be  disposed  of  on  the  day  first  ap- 
pointed, it  was  nut  only  the  right,  but  tbe 

fiosltive  duty,  of  ^the  Judge  to  appoint  a 
Qture  day  for  tbe  bearing;  and  if,  from 
nnforeseen  causes,  the  day  last  designated 

graved  an  Inconveni^t  time  for  the  hear- 
ig,  It  was  within  the  discretion  of  the 
Joclge  to  fix  still  another  day,  and  bo  on 
nntll  tbe  matter  could  be  finally  disposed 
of.  The  hearing'havlng  gone  over  to  the 
next  term,  the  Judge  bad  a  right  to  treat 
that  time  as  one  appointed  by  himself; 
and,  no  complaint  being  made  that  either 
party  did  not  have  proper  and  sufficient 
notice,  thia  court  can  In  no  view  of  tbe 
matter  say  that  the  Judge  abused  bis  dis- 
cretion. In  then  entGrtalnfng  and  disposing 
of  the  motion.  Judgment  on  main  bill 
of  exceptions  affirmed  In  part  and  re- 
versed in  part.  Judgment  on  cross  bill  of 
pxceptions  affirmed. 


(81  a*.  iM)   

PALMRR  V.  BTATflL 
(Supreme  Coort  of  Georgia.  Feb.  15, 1893.) 
Chikihal  Law— Raw  Tbul  —  Dsmcrbsb  to  Ix- 

DICTMBST— InTOXICATIKO  LiQCOHS— SaLBB  WITB- 
ODT  LiCCKSB, 

1.  The  OTermliDff  of  a  demorrer  to  an  in- 
dlctinent  is  not  cause  for  granting  a  new  trial. 

2.  Under  the  evidence  In  the  record,  it  was 
not  carmr  for  the  court  to  Inatmct  tbe  Juir  thus: 
"If  you  believe  from  the  evldehce  that  the  wit- 
ness called  for  whiskr,  and  It  was  measured  out 
to  him  a  certain  quantity  In  a  pint  cup,  and 
that  he  threw  the  money  down  on  the  counter, 
where  it  could  be  seen  by  the  defendant,  and 
tbe  same  was  not  returned  to  him,-  or  he  was 
not  notified  that  it  was  a  gift,  that  la  a  drcum- 
Btance  that  you  may  consider  in  passing  upon 
the  qnoBtion  aa  to  whether  or  not  it  was  a  sale 
or  a  gift  of  the  whisky." 

3.  The  court  ha^ng  declined  to  verify  one 
of  the  grounds  of  the  motion  for  a  new  trial, 
which  alleged  a  fitllore  to  cliarge  the  jury  as 
to  the  effect  and  wdgbt  they  should  give  the 
d^endanfs  statement,  this  ground  cannot  be 
taken  as  true  by  the  supreme  court,  notwith- 
standing the  defendant  offered  two  amdavits  in 
support  of  its  truth.  What  tlra  court  charged 
or  ndled  to  diarge  must  he  authenticated  by 
the  Judge,  and  not  hj  affida^ts  of  other  per- 
sons. 

4.  There  was  no  error  In  denying  a  new 
trial  on  any  of  the  grounds  taken  in  the  motion. 

(Syllabus  by  tbe  Court) 

Error  from  superior  court,  Montgomery 
county;  D.  M.  Robebtb,  Judge. 

Joseph  Palmer  was  convicted  of  retail- 
ing Uqnor  without  a  lIceuBe,  And,  his  mo- 
tion for  a  new  trial  being  overruled,  he 
brings  error.  Affirmed. 

Tbe  following  Is  tbe  official  report: 

Indictment  for  retailing  liquor  without 
license  In  Montgomery  county,  not  In  a 


town  or  city  where  by  law  aatborlty  to 
grant  such  licenses  is  vested  In  the  corpo- 
rate authorities.  TheevidcDcesbows  that 
the  liquor  was  [umlsbed  at  the  time  and 
place  as  charged,  but  the  defendant.  In  bla 
statement,  claimed  that  be  gave  it,  and 
did  not  sell  it  or  receive  any  money  for  it. 
Tbe  person  to  whom  it  was  (umlsbed  tes- 
tified: "I  passed  tbe  bouse  of  defendant; 
asked  bim  if  be  bad  any  whisky ;  and  told 
bini  that  I  wanted  some.  He  asked, 'How 
much.'  I  replied,  'A  pint.'  He  took  a 
pint  measnre,  drewa  pint  from  behind  the 
countermand  tilled  op  abottla,  and  handed 
it  to  me.  •  •  •  I  threw  a  half  dollar 
down  on  the  counter,  and  went  out  carry* 
lag  tbe  wblsky  with  me.  X  don*t  know 
that  defendantsawme  throw  the  half  dol- 
lar. I  suppose  be  did.  Do  not  know  that 
be  got  It.  He  was  standing  behind  tbe 
counter;  I  In  front  of  It.  I  did  not  ask 
bim  how  mncb  be  asked  tor  tbe  wblsky ; 
nor  was  there  any  agreement  aa  to  tbe 
price  of  same.  I  do  not  know  that  be 
took  the  half  dollar."  The  defendant  stat- 
ed that  be  did  not  see  the  witness  lay  a- 
balf  dollar  on  tbe  counter,  and  did  not 
get  It.  After  conviction, the  defendant  ex- 
cepted tn  tbe  overmling  of  hlB  motion  lor 
a  new  trlaL  Tbe  gronnds  of  tbe  motion, 
are  that  the  verdict  is  contrary  to  law 
and  evidence,  and  that  the  court  erred  in- 
charging  tbe  Jury  as  follows:  "If  you  be- 
lieve from  the  evidence  that  the  witness- 
called  for  whisky,  and  It  was  measured 
out  to  bim,— a  certain  quantity  in  a  pint 
cup.—aud  be  threw  tbe  money  down  on 
the  conntOT,  where  It  could  be  seen  by  the- 
def«idant,  and  tbo  same  was  not  returned 
to  hira,  or  he  was  not  notified  that  It  waa- 
a  gift,  that  Is  a  clreuniBtance  that  yon 
may  consider  in  passing  upon  tbe  ques- 
tion as  to  whether  or  not  It  wa«  a  sale  or 
gift  of  the  wblsky."  There  is  another 
ground  tn  the  motion,  nlleglug  that  tbe 
court  failed  to  charge  the^ury  as  to  the 
effect  and  weight  they  should  give  the  de- 
fendant's statement.  Tbls  ground  is  not* 
approved  by  tbe  coort,  but  tbe  defendant 
offered  two  affidavits  In  support  of  Its- 
truth. 

.  Cbas.  D.  Load,  R.  R.  NormaDt  and  Har- 
rlaon  A  Peepleg,  for  plalntifl  in  error. 
Tom  Easoa,  Sol.  Gen.,  and  JUnea,  SAd- 
briek  A  JFeldeVf  for  the  State. 

PsB  CuBZAif.  Judgment  affirmed. 


(SI  Ga.  ISS)- 

HTT.T.  V.  STATE]. 
(Supreme  Court  of  Georgia.    Feb.  18,  1893.) 

CaiBllNAL  Law— COSTINUAKCB— AB8BNCB  OP  WIT- 
NESS— lUPBACBHBST  OT  VbRDICT— PrBJUDICB  Or 
JtlROBS— HOU I  CI  DB — E  VIDBNOB. 

1.  As  it  affirmatively  appeared  in  the  sbow- 
ln|;  f  or  a  coDtinnanci  that  tiie  accused  had  other 
witneaaes  by  whom  he  could  prove  the  same- 
facts  which  he  expected  to  piwe  \xr  tbe  absent 
witness,  and  as  tbe  latter  was  broumt  fida  oowt 
ou  attachment  in  time  for  his  evidence  to  have 
been  taken  before  the  trial  cltmed,  and  he  was- 
not  introduced  as  a  witueee,  tiie  rdusal  to  grant 
a  continuance  on  the  groimd  of  his  absnce  is 
not  cause  for  a  new  trial.  Allen  v.  State,  Kh 
Oa.  86;  AnderK>n  r.  State,  72  Oa.  98. 

2.  Although  the  state  has  examined  srane 
the  jorors  to  nidiold  tbe  verdict  pnbUe  aoUcr  se- 
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gulrea  that  hom  of  the  Jnion  dull  be  heud  to 
unpeach  it,  erea  Id  reply  to  those  -wtio  have  tea- 
tlfled  In  it!  viodicfltlcML 

-8.  Under  all  the  cmnpetent  facta  In  ertdance 
h7  affidavit*  th»a  waa  no  neoemarr  eanse  for 
■etting  aside  the  rradict  on  the  gronnd  that  one 
of  the  jurors  was  not  fair  and  Impartial.  The 
statements  imputed  to  him  as  having  been  made 
before  the  trial  he  did  not  remember,  and  hia 
^arocter  as  an  upright  and  inteUigeat  Juror 
was  folly  vindicated.  The  statMuents,  if  made, 
indicate  bias  or  prejudice  agninat  tiie  accused, 
or  a  fixed  opinion  of  his  guilt,  but,  under  his  ez- 
l^nation,  th^  oovld  bo  treated  rather  as  rash 
and  incantlona  remarka,  founded  upon  mere 
ramor,  and  not  exprosdve  of  any  settled  or  pe|^ 
manent  opinion  iniich  would  not  readily  yidd 
to  evidence.  Beeardlng  the  presiding  judge  a* 
in  the  position  of  a  trior  of  the  Juror's  oompe- 
ten<7',  ft  does  not  affirmatively  appear  that  his 
decision  was  etKmeoua.  That  he  onght  to  be  lo 
renrdad,  aee  Bay  v.  State.  16  Ga.  223,  and 
BrinklfT  T.  State,  68  Ga.  290. 

4.  There  waa  evidence  sufficient  to  Jnatifr 
the  verdict,  and  there  was  no  ecror  in  onrraling 
the  motion  ftw  a  new  trial. 

(Byllalma  hr  the  Cout) 

Error  from  anperior  coart,  Carroll  eotin- 
ty ;  S.  W.  Harris,  Jodge. 

W.  J.  Hill  was  convicted  ol  mnrder.and, 
his  motion  for  a  new  trial  being OTermled, 
be  brings  error.  Affirmed. 

The  following  is  the  official  report: 

W.  J.  Hill  was  charged  with  the  murder 
at  one  Perkins,  and  was  found  guilty,  with 
a  recommendation  to  imprisonment  for 
life.  His  motion  for  new  trial  was  over- 
ruled, to  which  ruling  he  excepted.  (Tpon 
the  bearing  of  the  motion  ho  offered, 
among  other  evidence,  the  affidavits  ol 
three  of  the  Jurors  hert*ufter  tu  be  men- 
tloned.  in  reply  to  a  counter  showing 
made  by  the  state  to  an  attaclE  npon 
Roop,  one  of  the  Jurors,  which  counter 
showing  was  by  nffldavlts  of  Roop,  other 
Jurors,  and  others.  The  court  allowed 
the  affidavits  of  the  Jurors  offered  by  de- 
fendant to  be  read,  but  held  that  they 
coald  not  be  considered  for  the  purpose 
of  impeaching  the  verdict,  which  ruling 
is  assigned  as  error,  upon  the  ground 
that  when  the  state  brought  evidence 
from  the  Jury  to  renltit  the  motion,  mov- 
ant might  offer  evidence  from  the  same 
source  to  disprove  the  evidence  of  the 
other  Jurors.  The  motion  tor  new  trial 
contained  the  general  gmands  that  the 
verdict  was  contrary  to  law,  evidence,  etc., 
and  tlifl  further  ground  that  Hoop  was 
not  a  competent  Juror  to  try  the  Issue, 
"  which  reasons  werenot  known  at  time  of 
trial,"  and  because  of  thenewly-dlscovered 
evidence  of  two  Howards,  Buthrim,  and 
John  Phillips,  showing  that  Roop  was  not 
a  competent  Juror,  which  evidence  was 
unknown  to  defendaut  or  his  counsel  un- 
til alter  the  verdict.  In  snpport  of  the 
grounds  of  the  motion  as  to  Roop  the 
defendant  produced  the  affidavit  of  T.  J. 
Howard  toat  about  a  month  before  the 
trial  he  beard  Roop  say  that  defendant 
ought  to  have  his  neck  broke,  and  if  he 
was  one  of  the  Jury  he  would  find  him 
guilty.  Also  the  affitlavit  of  Buthrim 
that  be  heard  Roop  say  before  the  trial 
that  defendant  ongbttobehung,  and  that 
d^endant  ought  to  have  hie  neck  broke. 
Also  the  affidavit  of  Jim  Howard  that 
he  beard  Roop  say  before  the  trial  that 
T.168.E.iial8— 62 


defendant  was  not  fit  to  live,  and  to  get 
Justice  would  get  bis  neck  broke ;  that  he 
ought  to  be  hung.  Also  the  affidavit  of 
John  Phillips  that  he  heard  Roop  say  a 
abort  time  after  tbekilllngthatif  lie, Roop, 
was  on  the  Jury,  he  would  hang  defend- 
ant. Defendaut  produced  a  large  number 
of  affidavits  of  varlons  parties  that  the 
two  Howards, Buthrim, andJohn  Pblillps 
were  truthful  and  worthy  of  belief.  Also 
Ibe  affidavit  of  defendant's  conuael  that 
defendHUt  did  not  know  until  after  the 
trial  that  Roop  was  notacompetentjuror. 
There  was  no  affidavit  by  defendant. 
By  way  of  counter  showing  the  state  pro>- 
dueed  the  affidavit  of  Roop  that  when  be 
went  Into '  the  Inry  box  bis  mind  was  pe^ 
fectly  impartial,  and  be  bad  no  fixed  opin- 
ion or  impression  that  would  not  have 
yielded  rapidly  to  the  evidence;  that  his 
answers  to  the  qnestlons  on  the  voir  (f/re 
were  true;  that  he  bad  never  heard  any 
of  the  evidence  delivered  on  oath,  but  on- 
ly rumors  as  to  bow  the  killing  oecorred ; 
that  he  does  not  remember  to  nave  made 
any  such  remarks  as  are  attributed  to 
him  In  the  evidence  of  Craven,  the  How- 
ards, Buthrim,  and  John  Phillips;  that, 
It  he  ever  made  any  such  remarks,  they 
were  baaed  entirely  on  rumors  of  how  the 
klillDg  occurred,  and  not  from  any  settled 
conviction  or  prejudice  or  passion,  and,  if 
the  evidence  on  the  trial  bad  shown  de- 
fendant to  have  bem  Justifiable,  or  guilty 
of  a  less  offense,  be  would  have  found  ac- 
cordlngly;  that  bis  verdict  was  wholly 
uninfluenced  by  said  nxpreealooH  or  the 
rumors  he  had  before  beard,  and  was  his 
solemn  and  honest  conviction  uf  the  troth 
of  the  matter  after  hearing  all  tlie  evi- 
dence; that  bis  knowledge  of  defendant 
was  very  limited,  he  never  having  bad 
any  dealings  with  defendant  that  Tie  re- 
members; and  that  when  the  jury  retired 
to  make  the  verdict  be  bad  nothing  to 
do  with  proposing  the  verdict  rendered, 
or  any  other  verdict,  but  merely  agreed  to 
the  verdict  proposed  by  the  foreman, 
honestly  believing  It  the  proper  verdict 
under  the  evidence.  Aiao  amdavlts  of 
nine  of  the  Jurors,  In  substance,  that  the 
conduct  of  Roop  was  that  of  a  fair  and 
Impartial  Juror,  showing  no  prejudice 
against  defendant:  and  that  Roop's  con- 
duct did  not  influence  thejororsto  find 
otherwise  than  they  would  have  done 
bad  not  Roop  been  a  member  of  the  Jury. 
Also  affidavits  of  varlona  persons  that 
Roop  was  honest,  upright,  Intelllgeut,  and 
honorable,  and  any  statement  he  might 
make  would  be  entitled  to  the  foUeet  cred- 
it. Also  the  affidavit  of  many  parties 
that  they  were  acquainted  witli  the  gen- 
eral character  of  Jobu  FhllllpB;  that  said 
character  was  bad.  and  from  that  char- 
acter they  would  not  believe  him  on  oath. 
Also  the  affidavit  of  one  Perkins  chat  he 
presented  -to  Rlgsby,  one  of  the  Jury,  a 
paper  in  the  form  of  an  affidavit,  stating 
that  the  conduct  of  Roop  during  the  trial 
did  not  affect  the  verdict  of  Rigaby,  but 
Klgsby  refused  to  sign  it,  saying  he  had 
made  qne  affidavit  In  the  case,  and  would 
not  make  any  more,  and  that  he  did  not 
know  what  the  contents  were  of  tbe  one 
he  had  signed.  By  way  of  reply  to  this 
eoaater  showing  the  defendant  prodnced 
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the  affldavltB  of  Blxaby,  Mabry,  and 
Crutcbfleld,  tbe  three  Jnron  mentioned  In 
bis  bin  of  exceptions,  whose  aflldaTlta  the 
court  refused  to  consider.  Mabry'saffida- 
Tlt  was  that  be  did  not  think  from  the 
stand  Soop  took  in  the  jury  room,  and 
his  prejudice  In  the  case,  and  the  remarks 
be  mada  about  defendant,  "that , he  was 
a  fair  and  impartial  Inror"  to  deftod- 
ant;  that  Boop  told  of  defendant's  con- 
duct previous  to  the  tight  with  the  Per- 
kins'buys,  and  spoke  Id  a  manner  which 
would  lead  any  one  to  believe  that  he  had 
malice  ag^alnst  d^endant,  bis  remarks 
tendlni;  to  make  the  Jary  think  he  was  a 
very  bad  man;  that  Boop  was  the  first 
man  to  say  "hang  him,"  took  an  active 
part  in  the  case,  and  old  all  be  could  to 
bare  defendant  convicted.  Crutchfleld 
stated  that  as  soon  as  the  Jary  went  to 
tb^r  room,  Roop  commenced  telling 
about  defendant's  badcbaracter,  and  said 
he  was  a  bud  man.  Blgaby  stated  that, 
when  the  jury  went  to  their  room  tomake 
their  verdict,  Boop  told  of  defendant's 
bad  character,  and  about  his  playing 
cards  on  Sunday;  and  affiant  thinks  from 
the  stand  Boop  took  in  the  case  be  was 
prejudiced  against  defendant,  from  what 
he  said  about  him. 

Anntlier  ground  of  the  motion  was,  be- 
canse  the  court  refused  to  continue  the 
case  upon  defendant's  motion,  after  a 

E roper  showln»(  that  'Gilbert  Cole  had 
een  lefirally  subpoenaed}  ttaat  the  show- 
ing was .  made  In  good  (altb,  and  not  for 
delay;  that  witness  was  not  absent  by 
his  procurement  or  consent;  that  he  ex- 
pected to  have  bis  attendaure  at  the  next 
terra  of  the  court,  and  expected  to  prove 
by  him  that  at  the  coroner's  inquest  one 
Harper  testified  altogether  differently  from 
what  he  bad  sworn  before  the  grand  Jury 
which  found  The  bill  of  indictment,  and 
from  what  bid  testimony  on  the  trial  was; 
and  because  defendant  stated  in  the  prvu- 
ence  of  the  court  and  In  his  showing  that 
he  had  other  witnesses  by  whom  he  could 
prove  the  same  facts.  The  conVt  over- 
ruled this  motion  to  continue,  buturdore^ 
attachments  to  issne  for  the  defaulting 
witnesses.  It  Is  stated  In  the  motion  that 
these  attachments  were  never  served,  and 
defendant  was  deprived  uf  material  wit- 
nesses, by  whom  ho  had  reason  to  believe 
be  could  prove  facts  that  would  sncceesfol- 
ly  and  legally  Impeach  Barper»  who  was 
the  only  witness  present  at  the  homicide, 
except  the  brother  of  deceased,  whose 
feelings  were  so  embittered  against  defend- 
ant that  heconld  nut  do  defendant  Justice. 
As  to  this  ground  of  the  motion  the 
state  appears  to  have  produced  the  affi- 
davit of  the  sheriff  of  the  county  that  at- 
tachments were  placed  In  his  hands  for 
Gilbert  Cole,  W.  L.  and  Sam  Craven,  and 
two  other  witnesses  fur  defendant^  all  of 
whom  were  served  and  brought  into  court 
under  the  attachments  before  the  evidence 
in  the  case  was  closed;  tbataffiantknows 
Cole  was  In  the  courthouse  In  ample  time 
to  have  been  Introduced  as  a  wltuens  for 
defendant  bad  he  so  desired.  Also  the  afB- 
davit  of  Cole  that  he  was  never  served 
with  any  subpoena,  but  wasattacbed,  and 
was  in  attendance  as  a  witness  from  the 
ttine  be  was  mo  attached  until  theeridenee 


closed,  and  the  wltnessefl  weredlaeharged; 
that  defendant*!  eonnsei  did  not  offer  to 
Introduce  btm  as  a  witness,  nor  did  they 
or  defendant  ever  tell  bim  they  wanted 
hlra  as  a  witness;  and  that  he  was  In  the 
court  room  during  the  progress  of  the 
trial,  and  could  have  been  sWorn  as  a  wit- 
ness bad  defendant  so  desired. 
IV.  M.  Morriaon  and  H.  C.  Jones,  tor 

Slain  tiff  in  error.    T.  A,  Atklaaoa,  Sol. 
en..  Reta  dt  Stewart,  and  J.  M.  Temtl, 
Atty.  Gen.,  forthe  State. 

Feb  <;dbuu.  Jadgment  afBrmad. 


C91  a*.  158) 

DANIBLS  V.  STATBL 
(Supreme  Conrt  of  Qeorgia.    Feb.  18,  1898.) 
HoHioiDB — Sdfvioienct  OF  Btidbnob. 
The  evldenoe,   thoni^  conflicting,  was 
amply  snffident  to  sastaln  the  verdict;  and, 
there  belns  no  aUega^n  that  any  emt  of  law 
was  committed,  the  conrt  was  right  in  refusing 
to  grant  s  new  triaL 
(SfUabos  by  the  GonftJ 

Error  from  superior  conrt,  Snmter 
county;  W.  H.  Fish,  Judge. 

Boly  Daniels  was  convicted  of  murder  in 
the  second  degree,  and,  his  motion  for  a 
new  trial  being  orermled,  he  brings  error. 
Afflrmod. 

The  following  la  the  official  report: 

Dan  Daniels,  Boly  Daniels,  John  Green, 
and.  others  were  Indicted  lor  the  killing  of 
Uamp  Uwaln.  The  Indictment  contained 
three  counts,— the  first  charging  all  the 
defendants  with  murder;  the  second  char- 
ging that  Boly  Daniels,  John  Green,  and 
others  were  present,  aiding  and  abetting 
Dan  Daniels  to  commit  the  murder;  and 
the  third  charging  that  Dan  Dantcla,  John 
Green,  and  others  were  present,  aiding 
and  abetting  Boly  Daniels  to  commit 
the  murder.  Boly  Daniels  was  put  upon 
trial,  and  was  found  guilty  as  principal  in 
the  second  degree.  He  moved  for  a  new 
trial  on  the  ground  tiiai  the  verdict  was 
contrary  to  evidence,  and  without  evi- 
dence to  support  It:  decidedly  and  strongs 
ly  against  the  weight  of -evidence;  and 
contrary  to  law  and  the  principlee  of  Jus- 
tice v.ui\  equity.  The  evidence  in  the  case 
was  very  voluminous,  and  somewhat  con- 
tradictory. There  was  wldence  showing 
that  Hamp  Swain  was  killed  at  a  picnic 
at  which  there  were  a  number  of  persons ; 
that  be  was  killed  witb  a  knife;  that  be 
was  engnged  lu  gambling  at  cards  with 
Dan  Daniels,  Boly  Daniels,  and  others; 
that  Green  was  under  the  Influence  of 
liquor,  and  came  up  to  where  the  game 
was  going  on,  and  tried  to  bet,  or  get 
Into  tlie  game  In  some  way,  which  was 
retnsed  him,  and  he  shot  Into  tbecarda; 
that  Hamp  got  up,  and  Green  shot  at 
blm;  tbat  Hamp  kept  backing  off,  and 
Wooteu,  one  of  the  party,  said,  "Shoot 
blm,  Hamp,"  and  Hamp  commenced 
shooting;  tbat  then  tbera  was  considera- 
ble shoritlog,  which  appeared  to  have 
been  mostly  directed  at  Hamp  Swain,  and 
the  two  Donlelsea  end  others,  according 
to  the  weight  of  the  testimony,  got  hold 
of  Hamp,  and  got  blm  down,  and  one  of 
them  cut  blm, inflicting  ttaamortal  woood. 
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Before  he  died  one  or  more  of  tlie  party 
were  taken  before  blm,  (Boly  not  befog  one 
ot  theAe.)  and  beaald  tbat  tbey  were  not 
tbe  pereonawbo  eat  blni,  because  tbe  man 
wbo  cut  blm  was  an  aggie-toothed,  or  had 
Bome  affection  of  tbe  teeth.  After  tbe  cQt- 
tlDg  Boly  Daniels  dlaappeared,  and  when 
arrested  was  Id  another  state.  Oae  of  tbe 
wltneases  testified  that  Boly  Daniels,  or 
the  man  whom  be  sappneed  to  be  Buly 
Daniels,  and  abont  whom  he  testified  as 
BQcb,  was  a  slue-footed  mao;  tbat  he  Just 
heard  some  ot  them  say  that  day  tbat  It 
was  Boly;  that  after  the  Hhooting  Dan 
Daniels  was  walking  up  there  by  the  pic- 
nic stand,  aod  witness  did  not  know 
where  Boly  was,— he  bud  gone.  Other 
witnesses  were  positive  aa  to  Boly  Dan- 
iels* presence  and  participation  In  tbe 
crime.  One  ot  them  said:  "They  said  It 
was  Boly  "  who  was  carried  befure  Harap, 
and  who  Hamp  said  waa  not  the  man 
wbo  cut  blm;  tbat  they  carried  John 
Green  before  Hamp,  and  witness  did  not 
know  what  other  man  tbey  carried  before 
hlio.  Tills  witness  testified  positively 
that  there  were  three  men  who  threw 
Hamp  down,  and  that  tbey  were  Nathan 
Wooten,  Dan  Danlela,  and  Boiy  Daniels; 
tbat  he  did  not  know  that  tbe  man  who 
was  in  that  crowd  tbat  day  in  tbat  fight 
—the  people  said  Boly  Daniels—was  a 
black  man,  slue-footed,  and  snaggle- 
tootlted,  and  that  there  waa  no  such  man 
there  In  the  crowd;  that  Uamp  said  tbe 
man  wbo  cat  him  waa  a  snagKle-tootbed 
mau,  but  did  not  eay  anything  about  bis 
feet.  When  Boly  Daniels  was  arrested  he 
did  not  give  any  reason  for  leaving  the 
state,  but  JuHt  said  that  he  left  after  that 
difficolt;,  and  had  not  been  back  since. 
John  Green  testified,  among  otherthlngs: 
"When  I  .shot  tbe  7-spot.  they  bad  Joat 
started  the  deal.  Hamp  said.  *I  aint  go- 
ing to  skin  with  half  of  deck.'  Some  one. 
aaid  that  they  had  a  wtmle  deck,  and  tbey 
did  put  a  whole  deck  In.  Then  Hamp 
iald  that  be  was  going  to  quit,— not  go- 
ing to  play  any  more.  Hamp  started  to 
Ket  bis  pistol.  Dan  reached  at  ble  band, 
and  Uamp  then  shot  him,— abot  him  in 
tbe  band.  Some  of  them  said  tbat  1  abot 
blm  In  the  band,  but  Haifap  abut  blm  In 
tbe  band.  I  know  be  reached  his  hand 
out  at  tbe  time  Hamp  shot  blm  In  the 
band.  Boly  aald.  'Dan,  la  you  shot?* 
Dan  didn't  soy  anything,— waa  shaking 
hie  hand.  Natb  Wuoten  grabbed  Hamp 
Swain's  feet,  and  Boly  grabbed  blm 
around  the  waist  with  bis  left  band,  and 
stabbed  bim;  disremember  what  side,— 
whether  the  left  or  the  right.  Then  tbey 
fell  right  over.  Dun  wrung  tbe  pistol  out 
of  his  hand,  and  handed  It  to  Buly,  At 
tbat  time  they  bad  gut  about  lo  or  20  feet 
from  where  they  were  playing.  I  saw 
three  men  on  Hamp,— Dan,  Boly,  and 
Nath.  Hamp  rose  up  abont  two  feet,  the 
first  time,  before  be  tell  back,  and  then 
never  rose  any  more  until  they  turned  him 
loose.  After  tbey  turned  him  loose,  Hamp 
run.  I  disremember  what  becameof  Boly, 
—disremember  what  direction  ho  went,— 
but  1  didn't  see  him  any  more."  The  de- 
fendant introduced  no  evidence.  He  stat- 
ed that  he  waa  Innocent;  tbat  JohnQreen 
eame  np,  aod  efaot  down  In  tbe  cards; 


that  Swain  got  up,  and  put  bla  money  la 
bis  pocket,  and  Green  seemed  to  think  he 
was  trying  to  drawhls  platol.aDd  shot  at 
him;  tbat  both  men  commenced  abooting 
at  each  other,  and  while  they  were  doing 
so  Dan  Danlela  possed  between  them,  and 
stabbed  Swain,  and  Wooten  went  to  him, 
grabbed  blm,  and  threw  blm  down;  that 
he  (defendant)  stayed  around  there  abuut 
two  hours,  and  tben  went  across  tbe  riv- 
er, and  went  to  the  lower  end  of  tbe  Sam 
road,  stayed  there  until  be  got  out  of 
Jail,  and  came  to  defendant,  and  then 
went  with  him  to  Florida.  Defendant 
opened  his  mouth,  and  showed  his  teeth 
to  tbe  Jury,  to  show  tbat  be  waa  not 
snaggle-toothed,  and  staled  tbat  be  was 
not  slue-footed, and  that  he  was  not  gam- 
bling; was  only  stundlug  tbere  looking  at 
them;  did  not  asaiat  In  tbe  row  In  any 
way. 

KimbrouKh,  PUIsburj  Jk  Lane,  for  plain- 
tiff In  error.  C  it.  Hadaoo,  Sol.  Gen.,  tor 
tbe  State. 

Pbb  Cduau.  ittdgment  affirmed. 


an  Qa.  778) 

HAYWOOD  V.  STATEL 
(Supreme  Court  of  Georgia.   Feb.  IS,  1888.) 
CaiuiKiL  Li w— Obj  EOnoKB  to  Isbtbdctiohs— 
BDRQLiar— EvmsNCE. 

1.  A  ground  in  a  motlcsi  for  a  new  trial  al- 
l^^ng  that  "the  court  committed  error  in  that 
portion  ot  his  charge  to  Um  juzy  which  statei 
the  tbetny  of  the  state,  and  the  cbrenmstances 
relied  on  or  the  state  to  connect  the  defendant 
with  the  alleged  crime,  without  stating  the 
theory  of  the  defendant  and  circum^jtancea  re- 
lied OD  by  him  to  establiBh  his  inrioceoce.''  is 
vague  and  indefinite.  The  movant  should  have 
let  forth  those  portions  ot  the  charge  referred 
to  in  the  language  above  quoted,  ana  the  the^ 
riee,  respectively,  of  the  state  and  the  accused, 
in  order  to  enable  this  conn  to  understand  and 

giss  upon  the  alleged  errors  complained  of.  <a) 
0  far  as  thk  case  is  concerned,  it  does  not  ap- 
pear that  the  accused  had  any  theory  other  tlian 
a  general  denial  of  guilt,  and  the  charge  given 
was  full,  fair,  and  impartial. 

2.  'llie  evidence,  though  entirely  circum- 
stantial, was  sufficient  to  authorize  the  Jury  to 
infer  guilt  on  the  part  of  the  accused;  and,  tlie 
trial  judge  having  approved  thdr  anHii^g,  the 
conTictiOD  will  be  allowed  to  stand. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Muscogee 
county ;  J.  H.  Mabtin,  Judge. 

Charlie  Haywood  was  convicted  of  bur- 
glary,  and,  his  motion  for  a  new  trial  be- 
ing overruled,  be  brinxR  error.  Affirmed. 

D.  L.  Parmer,  for  appellant.  S.  P. 
bert,  Sol.  Gen.,  tor  tbe  State. 

LcupRiN,  J.  Assignments  of  error 
should  be  clear,  distinct,  and  specific.  The 
fourth  ground  ot  tbe  motion  for  a  new 
trial,  tbe  substance  ot  which  is  quoted  In 
tbe  first  headnote,  la  wanting  In  these  es- 
sentials. In  order  to  enable  the  court  be- 
low or  this  court  in  reviewing  Its  Judg- 
ment, to  ascertain  what  was  meant  by 
the  language  used  In  this  ground.  It  would 
be  necessary,  not  only  to  closely  scrutinise 
the  evidence,  but  also  to  carelully  exniu- 
Ine  the  entire  charge.  Even  after  dolnic 
tbls,  it  woold  by  no  means  be  certain  that 
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ttae  coart  would  correctly  auderata  ad 
wbat  the  moTant  bad  In  mind  and  relied 
on  as  constituting,  respectively,  tbe  "tbe- 
urles"  of  tbe  state  and  of  tbe  accofied.  It 
woold  at  least  be,  to  some  extent,  a  mat- 
ter ol  conjecture  wbat  tbls  ground  ol  tbe 
motion  really  meant.  We  cannot  under- 
take to  construe  and  pass  upon  assign- 
mentB  ol  alleged  error  set  torth  In  this 
vague.  Indefinite,  and  uncertain  manner. 
Upon  looking  Into  tbe  record,  however.  It 
does  not,  BO  tar  as  we  can  ascertain,  ap- 
pear tbat  the  accused  hat)  any  particular 
theory"  other  than  a  general  denial  of 
guile.  Tbe  only  witness  for  tbe  deldnse 
confessed  a  guilty  participation  Id  tbe 
crime,  and  his  evidence.  It  true,  tended  to 
show  tbat  tbe  accused  had  nothing  to  do 
wltb  It.  The  state,  recognizing  tbe  fact 
tbat  tbis  witness  was  Implicated  In  tbe 
!eommla«don  ol  the  borslary,  soogbt  to 
show,  and  did  show, to  the  satlBlaction  ut 
tbe  Jury,  a  guilty  participation  In  tbe 
erlme  on  the  part  ut  the  accused  also.  The 
prisoner  deuled  tbe  existence  of  snob  com- 
plicity, and  tbls,  It  seems,  was  tbe  only 
"theory  **  be  had.  Tbe  charge,  upon  a  gen- 
eral reading,  seems  perfectly  talr  and  im- 
partial, and  appears  to  sufflclentiy  cpver 
tbe  Issues  involved;  and,  as  the  motion 
does  not  set  forth  and  eompIalD  ol  any 
partteular  portion  ot  it  as  erroneona,  we 
do  not  feel  called  upon  to  dlscnss  It  fniv 
ther. 

2.  The  evidence  Is  entirely  clrcumstau- 
tla),  and  does  not  make  a  strong  cnse 
against  tbe  accused;  but,  after  a  careful 
examination  of  it,  thin  court  Is  unable  to 
say  that  tbe  trial  Judge  abused  bis  discre- 
tion in  holding  tbat  it  was  sufficient  to 
warrant  a  verdict  ot  guilty ;  and  accord- 
ingly tbe  Judgment  1b  affirmed. 


<91  0«.  1») 

'  ALLEN  T.  STATE. 
(Bnpreme  Court  of  Georgia.    Feb.  20,  1893.) 
CRnn:?AL  Law— New  Trial— Revibw  ox  Appbai^ 
There  being  evldecce  tending  to  sliow  tbe 
gnllt  of  the  accused,  the  Jniy  having  believed  it, 
as  ihafni  by  their  finding  nim  guilty,  and  the 
trial  judge  being  satisfied  therewith,  this  court 
cannot  say  that  he  abased  the  discretion  vested 
in  him  bj  law,  to  grant  or  refuse  new  trials. 
(^Uabus  by  the  Coort) 

Error  from  superior  court,  Samter  coun- 
ty; W.  H.  FiBB.  Judge. 

Charles  Allen  was  convicted  of  arson, 
and.  bia  motion  fur  a  new  trial  being  de- 
nied, be  brings  error.  Affirmed. 

The  following  is  tbe  official  report; 

Allen  was  lound  guilty  of  tbe  offense  of 
araon,  to  burning  tbe  gin  bouse  of  one 
Hudson.  He  moved  for  a  new  trial,  upon 
the  grounds  that  the  verdict  was  contrary 
to  law,  contrary  to  evidence,  and  without 
evidence.  His  motion  was  overruled,  and 
to  tbls  be  excepted. 

Tbe  evidence  was  very  voluminous. 
Briefly  stated,  tbat  tnr  tbe  state  showed : 
On  Monday  morning,  about  1  o'clock,  tbe 

Sin  house  of  Hudson  was  burned.  He  bad 
Dished  ginning  and  packing  a  bale  ot  cot- 
ton on  Saturday  morning.  From  that 
time  to  the  burning  the  nearest  fire  to  tbe 
Stin  bouse  was  a^ut  100  yards  off,  and  It 


did  not  appear  that  tbe  Are  could  have 
been  accidental  Tbe  defendant  that  year 
ran  a  farm  forHodson.  The  Sunday  even- 
ing before  Hudson  had  seen  delendant, 
and  told  htm  to  come  up  and  make  a  set- 
tlement, as  he  bad  ran  cotton  off  to  Ogle- 
thrope;  not  to  be  running  bis  cotton  off 
that  way.  He  was  owing  Hudson.  He 
had  run  cotton  otT  to  Oglethrope  wltbont 
authority.  Tbe  convereatlon  mentioned 
was  on  Sunday  evening,  between  anneet 
and  dark,  at  one  Mitebell's,  wbicb  was 
about  a  mile  from  d^ndant'a  home.  De- 
fendant seemed  to  bo  a  little  mad;  thongbt 
it  was  blw  cotton;  seemed  to  be  a  little 
"abruptions.**  Hudson  told  him  be  did 
wrong;  that  tbat  was  howcame  so  many 
people  In  prison  now.  They  went  and  ran 
cotton  off,  or  something  tbat  way.  De- 
fendant aald  it  waa  bis  wife's  cotton. 
Hudson  told  him  he  bad  rented  him  tbe 
place,  and  did  not  know  that  she  bad  any 
cotton  until  therentwas  paid.  D^eodanc 
seemed  very  abrupt,  and  appeared  to  be 
mad  about  It.  Hudson  told  him  to  come 
and  settle  the  next  morning;  be  would 
show  blm  that  be  was  wrong.  Hudson 
also  told  him  that  he  would  have  band- 
cuffs  on  him  before  a  great  while;  tbat, 
going  on  tbat  way,  before  he  knew  it  be 
woQld  be  handcuffed.  Hudson  teatlfled 
further:  At  about  dayUght  after  tbe 
burning  or  shortly  alterwards,  be  banted 
tracks,  and  found  a  truck  right  back  of 
the  gin  house,  in  tbe  field,  wbrre  It  came 
tothegin  houseand  back;  that  hetrackud 
tbeue  tracks  from  there  about  halt  a  mile, 
and  they  went  through  a  byroad  where 
there  was  straw,  and  he  could  not  track 
It  any  further;  tbat  these  tracks  came  up 
right  from  tiie  direction  of  defendant's 
honse,  and  went  back  that  way;  tbat  be 
was  acquainted  with  defendant's  track; 
tbat  tbat  waa  bis  track:  that  it  was  a 
shoe  track,  with  «  little  piece  torn  uff  of 
tbe  toe  of  the  shoe;  that  Monday  oiom- 
Ing,  abont  the  time  the  tracks  were  being 
examined,  defendant  came  op.  and  he 
asked  blm  to  put  his  foot  In  that  track, 
and  it  fit  exactly ;  that  his  shoe  compared 
with  It  Just  exactly,— looked  aa  much  like 
It  as  It  could  be;  tbat  that  toe  place  fit 
Just  exactly;  tbot  be  made  other  com- 
parlaoos  with  the  track,  and  they  fit 
exactly;  tbe  track  seemed  to  be  that  ut 
a  No.  9  shoe,— was  not  as  large  as  a  No. 
10.  The  teatlmuny  of  other  wltnenses  was 
Introduced  corroborating  that  o(  Hudson 
as  to  the  tracks.  To  the  contrary,  one 
WIngate  testified:  He  was  with  them, 
Hudson  and  others,  when  they  compared 
some  tracks  with  defendant's  tracks.  The 
tracks  did  not  exactly  compare  according 
to  his  Judgment.  There  was  a  piece  on 
the  toe  ot  the  track  tbat  they  tried  to 
compare,  and  there  was  no  piece  on  the 
shoe  on  the  defendant's  foot.  Tbat  them 
was  no  piece  there  that  had  made  tbls 
piece  In  tbe  track.  That  tbat  was  a  dif- 
ferent track  to  the  defendant's,  according 
to  his  Judgment.  Tbat  the  defendant's 
track  was  larger  than  that  track,  and  tlie 
defendant's  Khoe  was  a  larger  shoe.  Tbe 
solicitor  general  claimed  to  have  been  en- 
trapped by  this  witness,  and  there  was 
evidence  put  In  tbat  WIngate  was  present 
when  tbe  comparison  of  tbe  tracks  was 
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made;  that  the  little  piece  WlnKate  ftpoke 
o!  belDK  In  tbe  toe  of  the  shoe  was  what 
reminded  blm  (Wlngate)  bo  clearly  that  It 
was  the  same  track;  that  Wiaffate  said  it 
was  tbe  same  track,  an  near  as  he  knew 
abunt  lt,etc.  TbesoUcitor  general  stated* 
amoDK  other  things,  that  be  had  been  In- 
turmL'd  tbat  Wlngate- hud  Informed  tbe 
other  parties  that  the  trackecompared,  an- 
tll  recently  Wlngate's  brother  and  Mr. 
Hudson  bad  a  dlfBcuIty.  Wlngate  farther 
testified  that  he  had  nothing  in  the  world 
against  Hudson;  thnt  they  had  got  Into 
a  little  dlapnte  when  they  were  all  drank, 
but  that  had  all  passed  o?.er.  Another 
witness  testified  that  tbe  track  corre- 
sponded wltb  defendant's;  that  thetracks 
were  going  from  the  gin  bouse  northeast. 
That  be  never  saw  any  track  cumlng  to- 
wards tbegin  boose.  Tbat  hels  acqofdnt- 
ed  wltb  defendant's  tracks,  and  It  fitted 
bis  track.  Tbat  the  track  had  a  Uttle 
piece  oO  on  the  toe,  like,  hut  witness  did 
not  see  the  shoe  tbat  corresponded  wltb 
ft,  as  he  knew  of.  Tbat  the  shoes  that  de- 
fendant had  un  that  morning— the  morn- 
ing after  the  fire— did  not  correspond  wltb 
It.  That  defendant  said  that  he  had  not 
worn  the  shoes  be  had  on  that  morning 
In  two  weeks.  That  the  tracks  fitted  all 
right,  except  the  track  that  defendant 
made  that  night  was  a  smoother  track 
that  tbe  other  one.  Tbat  he  had  seen  de- 
fendant wear  a  shoe  lust  like  the  shoe  tbat 
made  tbat  track,  before  that.  That  Win- 
gate  did  not  say  whose  track  be  thought 
it  was,  HS  witness  remembered.  Tbat  de- 
fendant wore  about  a  No.  10  Hhoe.  Wit- 
ness iiever  measured  it.  That  the  track 
was  about  a  No.  10  shoe  track,— not  a  Nn. 
9  or  8.  That  tbe  track  made  that  night 
was  a  smootlier  track  than  tbe  other.  It 
corresponded  all  the  way,  except  this  piece 
not  being  on  tbere;  and, from  the  amootb- 
nesa  of  it,  tbcy  did  not  correspond.  Tbat 
witness  did  not  see  but  two  tracks  around 
the  gin  house.  Could  not  tell  bow  many 

feoplt!  were  at  the  fire.  They  made  tracks, 
Dt  there  did  not  anybody  go  ont  there 
until  they  went  to  the  tracks.  That  the 
trucks  were  about  25  steps  from  the  gin- 
bouse,  etc.  Another  witness  testified  •■ 
Hudson  bad  defendant  put  hia  toot  In 
tbe  track  tbat  they  found  about  20  steps 
from  tbe  gin  house,  and  they  fit  very  well, 
but  tbose  down  the  road  did  not  corre- 
spond with  defendant's  track;  looked  Uke 
tbey  were  different;  looked  like  they  were 
running.  That  running  made  tbe  tracks 
spread  a  Uttle  larger,  he  supposed.  Tbat 
defendant  said  that  morning  he  bad  not 
had  on  the  shoes  he  had  on  tbat  morning 
in  two  weeks.  That,  so  far  as  witness 
knew,  there  was  nu  peculiarity  about  tbe 
track,  but  It  wan  Just  a  plain,  stra^ht 
track,  wltb  a  No.  0  shoe,  be  tbonght. 
That  be  never  noticed  It  much.  That  tbe 
track  In  the  road  was  not  made  wltb  the 
toe  without  the  heel,  hut  was  a  lull  track, 
and  tbe  Impression  there  was  deeper,  be 
cause  there  was  sand  in  the  road.  An- 
other witness  testified  that  he  examined 
the  tracks,  and  they  were  defendant's; 
that  be  was  certain  of  It;  that  defendant 
walked  differently  from  anybody  else  he 
bad  Deen,  (and  the  witness  Illustrated  Ifo 
the  lory;)  that  defendant  wears  uO  the 


big  toe;  that  be  did  not  know  what  num- 
ber the  track  was  made  with,  or  what 
namber  of  shoe  defendant  wore;  that  the 
track  that  be  saw  did  not  go  up  tbe  blind 
road;  that  he  did  not  know  which  wajr  It 
went;  that  be  did  not  see  where  it  went 
CO  the  blind  road;  tbat  there  was  no  blind 
road  where  be  saw  It  go  across  the  road, 
etc. 

There  was  also  evidence  that  while  the 

gn  bousa  was  still  burning,  before  it  fell 
,  persons  went  to  defendant's  bouse,  and 
called  several  times  for  bim,  loud  eiiongb 
to  he  heard,  and  a  boy  answered;  that 
the  wltnPBseH  cnuld  not  say  whether  de- 
fendant wsH  there  or  not,  but  he  did  not 
answer.  One  of  the  witnesses  testified 
that  somebody  answered  in  tbe  bouse, 
but.  If  It  was  defendant,  he  did  not  come 
OQt;  that  tbe  boy  came  out,  and  ha 
thought  the  one  who  answered  bim  was 
tbe  one  who  came  ont.  There  was  evl- 
dence  that  defendant  said  the  roorulng 
after  thp  file  that  be  had  been  at  borne  all 
night  the  night  before,  and  was  at  home 
when  these  parties  called  for  him,  but  was 
afraid  of  an  officer,  or  something  of  tbat 
kind,  and  would  not  let  It  be  known  thut 
he  was  there;  thut  he  thought  it  was  Mr. 
Parker,  who  had  arrested  somebody,  as 
bailiff,  and  be  told  bis  son  to  tell  that  be 
was  not  there.  Wlngate  testified  on  this 
point:  He  was  one  ol  tbe  party  who 
went  to  defendant's  bouse  that  night, 
and  Parker  asked  it  defendant  was  there; 
that  defendant's  son  came  out.  and  said 
he  was  not  there;  that  he  heard  some  of 
the  rest  of  tbe  family,  besides  tbe  boy.  In 
the  fatiuae;  that  be  did  not  bear  the  de- 
fendant In  there  tolking;  that  he  could 
not  say  whom  he  heard ;  tbat  tbey  talked 
like  there  were  three  or  tour  In  there. 

The  state  Introdnced  Joe  Wlmbush, 
who  testified.  In  brief:  He  knew  defend- 
ant, and  bad  a  conversation  with  blm 
about  the  gin  bouse  being  bnmed.  Went 
down  to  defendant's  bouse.  Was  going 
SQUIrrel  hunting  with  blm.  Asked  blm 
some  questions  about  where  he  could  find 
some  squirrels  In  that  country.  Defend- 
ant pointed  out  some  woods.  Defendant 
was  sitting  down,  making  a  basket.  He 
and  defendant  talked  there.  Shortly  after 
tbat  be  finished  the  basket,  and  witness 
and  be  came  to  tbe  well,  and  witness  got 
some  water.  He  got  to  talking,  first  one 
thing,  around  through  the  country,  and 
another.  Went  on  to  tell  witness  tbat 
Hudson  had  him  arrested  sometime  back, 
and  he  was  ont  under  bond,  for  homing 
tbe  gin  house.  Defendant  said  tbat  tbe 
night  the  gin  bouse  was  burned  was  on 
Sunday  night;  that  Hudson  bad  run  some 
men  from  bis  house  down  there,  and  be 
(dMebdant)  was  not  at  home  yrbea  they 
came:  that  he  came  In  Just  before  tbese 
people  left,  and  he  recognised  their  voices; 
that  it  seemed  to  be  some  of  the  darkles 
on  Hudson's  plantation;  that  tbey  asked 
his  wife,  or  some  of  the  family,  for  him, 
and  they  told  them  that  he  was  not  there. 
He  said  that  he  burned  tbe  gin  house; 
that  he  and  Hudson  had  had  some  words 
on  the  Sunday  evening  before,— something 
about  a  bnle  ol  cotton  for  rent  of  some 
ground.  He  said  tbat  Hudson  made  him 
very  mad.  W^Itness  never  offered  him  any- 
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tblDs,  made  ase  of  do  laticnidatlon  or 
tbreatB,  but  defendnnt brought  aptbe  eon- 
versatinn,  aiid  told  wUDeas  freely  and  vol* 
untarily.  He  said  tbai  be  waa  vers  eorry 
tbat  be  did  it;  that, In  a  haUbonr  after  he 
did  it,  be  was  very  sorry.  Witness  told 
hliD,  11  wltnewi  were  be,  be  woaldgo  to  see 
Hudaon,  and  got  him  to  settle  It.  but  the 
defendant  said  be  did  not  think  Hodaon 
would  settle  it;  tbat  Hudson  said  his  loss 
was  92,000,  and  It  wunld  take  blm  bis 
lifetime  to  work  It  out,  and  he  would 
not  do  It,  no  way.  Once  after  that  wit- 
ness went  down  there  to  go  'possum 
hunting  with  blm.  A  fellow  named  Sam 
Crawford  waa  near  by,  In  about  20  or  25 
feet,  and  the  conversation  was  load 
enongb  tor  Crawford  to  hear  it.  Defend- 
ant did  not  know  tbat  anybody  else  was 
there  tbat  witness  knows  of.  Defendant 
stated  about  the  same  thing.  There  waa 
no  Inducement  offered,  and  no  threats  or 
Intimidations,  and  It  was  freely  and  vol- 
antaiily  made  at  that  time.  Hadson  told 
witness  be  would  pay  950  to  find  out  the 
person  frho  did  the  burning.  He  did  not 
aay  anything  about  any  evidence.  Wit- 
nees  has  been  a  detective.  Did  not  tell 
Hixon,  in  the  presence  of  Wallis  and  We^t 
that  be  (witness)  would  swear  to  any- 
thing that  Hlxon  wanted  blm  to  swear,  If 
he  wunld  pay  witness.  Did  not  offer  to 
Mil  his  testimony  for  936  In  tbat  case,  or 
tell  Hlxon  that  be  was  swearing  for  tbe 
money  in  tbe  case,  but  would  swear  on 
bis  side  If  be  would  pay  hint  (witness)  936, 
etc.  If  witness  said  anything  tn  Hixon, 
he  was  talking  then;  la  swearing,  now. 
The  day  witness  went  out  to  defendant's, 
defendant  was  a  perfect  stranger  to  blm. 
Defendant  started  to  tell  him  about  the 
burning  tbe  gin  house,  and,  when  defend- 
ant started,  witness  auked  blm  all  the 
questions  he  could.  Defendant  was  the 
first  one  who  mentloued  about  tbe  burn- 
ing. 

One  Sam  Crawford  testified:  ''I  went 
down  to  d^endant's  bouse  at  night  with 
WimbDsb.  Wlmhush  said,  'Are'  you  go- 
ing 'pusaum hunting  to-night?'  Defendant 
eald,  *No.  Come  around  any  other 
night,  and  I  will  go.*  Wlmbusb  said, 
*Huw  ahoat  that  that  we  were  talking 
abuat  the  other  day?'  DefKudant  said, 
'Don't  know.*  Wimbnsh  said,  'I  heard 
them  talking  about  It  the  other  day.*  De- 
fendant said, 'You  heard  them  call  my 
name?'  Wlmbusb  aald, '  No.*  I  could  not 
bear  good.  Defendant  said, 'I  done  It, 
but  was  sorry  1  done  it.*  I  did  not  hear 
him  say  why  be  did  it.  He  said  that 
Hadson  was  a  good  man,  and  that  he  was 
sorry,  in  a  short  while,  tbat  bo  done  It, 
and.  If  it  had  to  be  done  again  he  would 
not  bavedone  It.  I  was  bid.  I  was  sit- 
ting In  the  comer  of  tbe  fence.  Hedld  not 
know  tbat  I  waa  there,  I  reckon.  That 
day  I  com6  from  tbe  mill  with  some  cot- 
ton, Wimbnsh  spoke  to  tbis  gentleman. 
Defendant  said,  *  You  want  to  go  hunting 
to-night?'  He  suld,  '  Yes.'  He  eatd. 
'  Well,  I  will  call  around.'  I  work  here  for 
tbe  compress,  and  have  been  for  aboat  aiz 
weeks.  1  have  been  living  over  the  creek, 
diiing  flrat  one  thing  and  tben  anotber*-- 
palntlng,  etc." 

For  the  defendant,  Wallla  teatlfled:  "X 


heard  a  conversation  at  Hlxon*B  ofRce.be- 
tween  Hlxon  and  Wimbusb,  in  reference 
to  his  testimony  about  some  case  down 
In  De  Soto.  Could  not  hear  It  all.  There 
was  a  closed  door  between  the  darkey 
and  Hlxon,  who  were  In  one  ruom,  and 
myaelf  and  another  man,  In  another 
ruom.  I  beard  bim  tell  Hlxon  be  woald 
change  bis  statement  so  tbat  It  would  not 
hurt— I  believe  be  called  the  party  Grant 
Stewart— for  $'io.  He  first  asked  Hlxon, 
probably,  more  than  that,  but  finally 
agreed  to  do  It  for  935.  I  made  a  note  of 
It  at  the  time.  He  said:  'Grant  Stewart 
—  I  told—  I  then  offered  him  925  to  tell 
me  who  got  safe.  1  want  to  get  this  in  so 
it  will  not  conflict  wltb  my  statement.  I 
waa t  935  to  swear  this.  I  told  Mllas  I 
wanted  to  rob  the  safe,  and  wanted  some- 
body to  help  rob  safe,  and  we  qpuld  make 
money.  1  gave  blm  liquor.  He  was  a  lit- 
tle drunk.  I  can  make  this  etatement  and 
It  will  not  couflict  wltb  my  uthcr  state- 
ment.* *  I  wHIcbangestaCementinOranVfl 
caae  for  9S5  so  Qrant  can  come  dear.  I 
could  say  a  great  many  other  things  tbat 
would  corroborate  other  wltuesses.'  *I 
was  to  get  9100  for  the  arrest  of  the  par- 
ties or  party  tbat  burglarised  E.  S.  Fur- 
geraon's  store.  If  I  don't  convict,  they 
were  only  to  pay  expenses.'  I  was  there 
at  Hlxon's  request.  Hlxon  said  that  he 
and  Wlmbnsb  were  to  have  a  conversa- 
tion In  reference  to  that  burglary,  down 
there,  and  asked  me  to  stay  and  hear  It. " 

HIxoQ  testified :  "Some  parties  bad 
been  arrested  about  De  Soto,  and  I  and 
Blaluck  had  been  employed  to  represent 
them.  Just  before  the  trial  W^imbusb 
came  Into  my  office.  I  did  not  know  him. 
He  auked  it  that  was  Mr.  Hlnton's  ufilce, 
and  I  told  him  no..  He  finally  asked  if  I 
was  employed  in  these  cases, 'and  I  told 
htm  I  was.  When  I  gut  through  writing, 
I  wondered  why  he  was  so  Inqulaltive, 
and  began  to  talk  to  him  about  it,  etc. 
Before  he  got  through,  I  noticed  that  oc- 
casluaally  he  would  bring  ap  what  fee  I 
waa  getting.  He  told  me  he  waa  getting 
9100  if  be  got  evidence  to  convict,  and  if  he 
did  not,  I  think  he  said,  he  was  to  get  925. 
Think  be  finally  told  me  he  bad  got  92.5, 
or  was  sure  of  tbat  much  that  day.  Of 
cuurHe  1  pumped  bim  after  finding  that 
he  was  a  witness  ugaiust  my  clients. 
This  was  a  day  urtwo  befnrel  told  Wallis 
and  anuther  tu  come  tbeie.  I  judged  from 
his  converaatlon  and  conduct  tbat  be  was 
dlxsatlsfied  wltb  bis  fee,andwrtnted  a  bet- 
ter one,  if  be  could  get  It.  I  asked  bim 
how  much  better  he  wanted  to  take  care 
of  my  clients.  He  hesitated,  and  said 
that  be  would  think  about  It,  and  would 
call  to  see  me  the  next  morning.  Tbe 
time  tbat  Wallis  and  West  nere  there,  I 
never  did  agree  lor  bim  to  swear  to  any- 
thing particular.  I  bad  Wallis  and  West 
in  one  roura,and  took  Wlmbusb  and  went 
into  an  adjoining  room,  and  asked  blm 
how  much  better  be  wanted, and  he  asked 
me  if  I  would  make  It  935,  and  I  told  him 
I  would  see  my  clients,  and  aee  whether  I 
could  arrange  about  tbe  money. 
agreed  to  take  care  of  my  cUenta.  I  do 
nut  think  be  said  be  would  change  tala  tes- 
timony. He  said  be  would  have  tbe  testi- 
mony BO  be  could  protect  my  clients  far 
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|35.  T  told  blm  to  come  back  nfter  I  had 
seeD  my  cUeota.  Whea  he  did  com6  back, 
I  told  him  to  get  out  of  there.  My  par- 
pose  wan  to  solve  hta  iDtentlona;  to  see 
whether  his  Inteotio^H  In  the  matter  were 
Kood  or  Dot;  to  turntsb  tentimoiiy  to  the 
itato  agalnat  my  clleuts.  When  the  diffi- 
culty occurred  between  Wlngate  and  Bud- 
son,  Wlngate  was  drinking  nome,  but 
Hudson  was  not  drunk.  Possibly  he  had 
a  drink  or  two."  ^est  testified  that  he 
did  not  hear  all  of  the  conversation,  but 
beard  enougrb  to  form  an  opinion  that,  tf 
HUon  would  pay  Wlmbasb  something, 
Wlmbnsb  would  cbanjte  bin  testlmoDy. 

There  were  a  number  of  other  wltneesea 
Introduced  lor  d^endant,  who  swore  posi- 
tively that  defendant  was  at  bis  house  all 
nigbt  the  night  the  gin  house  was  burned, 
and  was  tbere  when  the  men  came,  and 
(bat  defendant's  wife  told  her  son  to  get 
up,  and  tell  the  men  his  father  was  nut 
tbere.  One  of  tbem  testified  that  defend- 
ant told  bis  soo  to  tell  them  he  was  not 
there,  for  Hudson  said  he  was  going  to 
have  him  handcuffed.  Another  wltuess 
testified  for  defendant  that  witness  was 
at  defendant's  gate  on  a  Tuesday  ulght, 
and  Wlmbusb  came  there,  and  asked  de- 
fendant if  he  wanted  to  go  hunting,  and 
defendant  told  biro  not  that  night;  to 
vome  back'tbe  next  nlgbt.andbe  reckoned 
be  would  go,— and  that  there  was  noth- 
Ing  else  said, but  "Good  night,"  as  detfSnd- 
nnt  knew  of. 

Defendant  made  a  long  statement.  In 
which  be  denied  the  commission  of  the 
crime;  denied  having  been  angry  with 
Hudson  about  the  cotton;  asserted  that 
the  cutton  was  raised  on  a  little  patch  he 
bad  let  his  wile  have,  and  that  he  Intend- 
ed to  account  for  It,  and  that  Hudson 
had  seemed  to  get  very  mad,— said  that 
defendant  was  a  mean  nigger,  and,  before 
defendant  knew  it,  be  would  be  hand- 
cutTed,  etc.  He  further  stated  that  he  pu  t 
his  foot  in  the  track  everywhere  that 
Hudson  told  him,  and  the  hands  that 
were  tbere  said:  "That  la  a  fln«  number 
eight  shoe,  Mr.  Hudson.  Tbem  tracks 
don't  fit. "  That  Hudson  took  him  down 
to  a  sandy  place  in  the  road,  and  said 
that  that  track  appeared  like  It  was  run- 
ning, and  made  bim  (defendant)  get  up 
and  get  a  ruunlng  ]ump  Itke  It  was.  That 
be  made  a  track  for  Hudson,  and  this 
track  would  not  fit.  That  Hudson  told 
blm  be  had  done  It,  and  he  (Hudson)  was 
going  to  lose  9^,000.  or  send  blm  (defend- 
ant) tu  the  penitentiary.  He  also  denied, 
Inferentlally,  that  he  had  made  the  state- 
ments to  Wlmbusb  testified  to  by  Wlm- 
busb. etc. 

Hudson,  being  recalled,  testified  that  he 
never  bad  any  conversation  with  defend- 
ant after  the  Monday  morning  that  the 
gin  bouse  homed,  when  they  were  examin- 
ing the  tracks;  that  be  never  made  any 
threats  or  promises  to  blm;  that  It  was 
not  true  that  be  agreed  to  spend  $2,000, 
or  send  him  to  the  penitentiary;  that  he 
never  made  any  promise  of  anything  to 
send  defendant  to  tbe  penitentiary;  that 
be  did  not  hire  Wlmbusb,  did  not  know 
who  blrsd  blm,  and  did  not  know  whether 
Wlmbasb  had  been  working  for  him  or 
Aot;  that  one  Ctoments  had  been  attend- 


ing to  his  business,  and  he  did  not  know 
whether  Clements  hired  Wlmbush  or  not. 

Hudson  ^  Blalock,  lor  plaintiff  In  error. 
C.  B,  Hudaoot  Sol.  Gen.,  for  the  State. 

VmCcBiAU^  Judgment  affirmed. 


m  Ga.  1S3> 
WALKBB  V.  BBOWNINa. 
(Supreme  Oonrt  of  Georgia.  Feb.  20, 1893.) 
CRRTtonARi — Review  oy  Appeal. 
The  petition  for  certiorari  and  the  an- 
swer of  the  magistrate  not  having  been  specified 
or  sent  np  to  tnia  conrt  as  a  part  of  the  reomd, 
and  the  only  error  complaiaea  of  In  the  petititm 
for  certiorari,  so  far  as  fal  dlown  by  the  hill  of 
exceptiMis,  being  that  the  verdict  of  the  Jury 
was  contraiT  to  the  evidence,  and  It  appearing 
from  the  brief  of  testimony  set  forth  in  the  bill 
of  exceptions  that  tbere  waa  some  evidrace  to 
•ntborise  the  verdict  rendered  by  the  jnzr,  tUs 
oonrt  wUl  not  reverse  the  jadnuent  imF  tu  su- 
perior oonrt  overraliog  the  ceruorarL 

(SyUabos  bv  Ihs  GonrtO 

Error  from  superlorconrt,  Laureuscoun- 
ty ;  W.  F.  Jenkins,  Judge. 

Petition  for  certiorari  by  J.  B.  Walker 
against  B.  W.  Browning  to  direct  a  Jus- 
tice of  the  peace  to  send  up  the  proceed- 
ings In  an  action  by  Walker  against 
Browning  torecover  for  professional  serv- 
ices rendered  as  a  physician.  Tbere  was 
Judgment  In  the  superior  court  overmllug 
the  petition,  and  petitioner  brings  error. 
Affirmed. 

The  following  Is  the  official  report: 

It  appears  from  the  bill  of  exceptions 
that  the  case  was  brought  to  the  superior 
court  from  a  Justice's  court  by  cer£/orar/, 
in  which  case  Dr.  Walker  was  plaintiff 
and  B.  W.  (8beir)  Browulng,  defendant. 
The  petition  for  certiorari  and  answer  of 
the  magistrate  are  not  set  out  in  tbe  bill 
of  exceptions,  nor  specified  as  port  of  the 
record  material.  The  account  sued  upon 
is  stated  to  have  been  attached  to  the 
petition  for  certiorari,  and  is  specified  as 
hiatertal.  It  was  an  accoupt  for  profes- 
sional services  rendered  one  Bostick 
amounting  to  $43.50,  with  a  credit  by 
cash  of  |1.  A  brief  of  the  evidence  is  sec 
out  In  tbe  bill  of  exceptions,  and  specified 
to  be  material,  and  is,  In  substctnce,  as 
follows:  Tbe  account  in  true,  Just,  due, 
correct,  and  unpaid.  Tom  Harris  came 
after  plaintiff,  and  ^ald  that  Browning 
sent  bim  to  tell  plaintiff  to  come  that 
night  without  fall;  that  Bostick  was  cut. 
Harris  was  riding  Browning's  mule. 
Plaintiff  went  at  once,  and  stopped  at 
Browning's.  Browning  met  him  at  the 
gate,  and  they  went  in  the  house.  He 
told  Browning  that  Harris  had  said 
Browning  would  pay  the  doctor's  blil, 
and  Browning  said,**  Yes,  I  will  be  respuu- 
sible  for  the  doctor's  bill."  Browning 
went  with  plaintiff  to  see  Bostick  that 
night,  and  again  next  morning;  seemed 
very  much  interested;  asked  plaintiff  If 
Bostick  was  serlonely  hurt,  If  plaintiff 
would  have  to  come  again,  and  what  tbe 
doctor's  bill  would  be  if  be  did  not  have 
to  come  again.  Plaintiff  tuld  blm,  and  be 
said,  "AH  right;"  that  it  Bostick  got 
worse,  and  defendant  wanted  him,  he 
wonld  find  plaintiff  at  McRae's  that  eren* 
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log.  When  plalotID  got  to  McRa«*a  one 
Armatrong  was  there,  waltlngtorhlm,  and 
s&id  Browning  had  sent  him  Tor  plalntltT; 
that  Bofltlck  had  gotten  worse.  Plain- 
tiff went  to  see  Bostick,  and  Browning 
went  with  him  that  night,  aad  again  next 
morning.  Next  morning,  as  thejr  were  re- 
tnrning,  Browning  aaid  Boatiek  wu  In 
debt  to  bim,  and  doing  nothing,  and  that 
this  had  tanght  him  a  leeson  standing  for 
doctor's  bills.  Flalntltf  attended  Bustlck 
nntll  he  got  well,  and  handed  In  the  ac- 
count to  Browning,  who  looked  over  It, 
and  asked  sererai  questions  about  It. 
Plaintiff  explained  It  to  him,  and  Brown- 
ing said  be  had  no  money  then;  that 
tlmee  were  bard,  cotton  low,  and  be  bad 
sold  no  cotton.  The  first  Intimation 
plaintiff  had  that  Browning  did  not  In- 
tend to  pay  the  bill  was  when  one  Walker 
and  plaintiff  were  collecting.  They  went 
to  see  Browning,  wbn  said  be  was  not  go- 
mg  to  pay  the  account.  Plaintiff  would 
not  have  treated  Boatlek  it  Browning  bad 
not  told  bim  be  wonid  pay  the  bill.  Har- 
ris testified  that  Browning  told  bim  to 
take  his  mole  and  go  after  the  doctor, 
and  tell  bim  to  be  sure  and  come;  that 
Bostick  was  cut;  tbat  he  asked  Brown- 
ing If  Browning  bad  better  not  send 
en  order,  bat  Browning  said,  "Uo  on 
and  tell  the  doctor  that  Browning  sent 
for  bim,"  and  that  "Browning  said  For 
bim  to  come  tbat  night  without  fall," 
and,  It  witness  told  the  doctor  tbat,  the 
doctor  would  come;  that  Browning  did 
not  say  tell  the  doctor  he  would  pay  the 
bill.  Armstrong  teHtlfied  that  Bostick 
told  bim  to  go  to  Browning's  and  tell 
Browning  to  send  for  the  doctor;  that 
be  was  worse:  tbat  he  told  Browning 
what  Bostick  had  eald,  and  Browning 
told  bim  to  go  to  McRae*s,  where  be 
would  find  the  doctor;  that  he  asked 
Browning  if  be  did  nol  need  an  order,  and 
Browning  said  "No,  tell  the  doctor  tbat 
Bustlck  Mvas  worse  off,  and  that  Brown- 
ing bad  sent  for  him,  and  he  would  come." 
Bostick  tentlfled  tbat  he  had  nothing  to 
do  wltb  sendhig  tor  the  doctor,  and  all  bn 
had  ever  heard  about  the  bill  was  what 
Browning  said  to  bim;  that Doild  Brown- 
ing cut  bim,  and  Dodd  told  him  he  wonld 
pay  the  doctor's  bill.  Browning  testified 
that  he  did  not  owe  the  doctor  anything; 
that  Bostlck's  wile  tuld  bim  that  Bostick 
wanted  bim  to  wnd  after  the  doctor  for 
Bostick;  tbat  he.  Browning,  told  Harris 
Bostick  wanted  a  doctor:  tbat  Bostick 
sent  word  that  he  wanted  plaintiff,  but,  II 
It  had  been  left  to  him.  Browning,  be 
would  have  sent  for  anotlier  dortor;  that 
he  had  no  couveraatiuo  whateTur  with 
plalntlir  about  the  bill;  tbat  he  did  ask 
plaintiff  next  morning  what  the  bill  would 
be  if  be  did  not  come  again;  that  when 
plaintiff  handed  him  the  account  be  put  It 
In  his  pocket  without  mtticlng  It;  that  he 
did  ni>t  tell  plaintiff  and  another,  (Walk, 
er,)  when  tbey  came  by  collecting,  that 
plaintiff  asked  him  if  he  would  pay  the 
doctor's  bill  the  night  plaintiff  stopped  at 
his  house,  and  tbat  he  made  no  reply. 
One  Pervls  testified  he  was  at  Browning's 
when  plaintiff  came  and  went  in  the  bonae 
with  plaintiff  and  Browning.  Heard  no 
«on varsatlon  aboot  the  doctor'a  bllL  Was 


with  tbem  all  tbe  time.  They  talked 
about  things  generally,  bat  not  about 
who  was  to  pay  tbe  bill.   In  rebuttal, 

Slain  tiff  testified  Ferris  did  not  go  la  the 
onse.  There  was  no  one  In  the  bouse 
bat  Browning  and  witness  when  tbey 
were  talking  about  tbe  doctor's  bill.  When 
Walker  and  plaintlll  went  collecting, 
Browning  admitted  tbat  plaintiff  asked 
h^m  tbe  night  plaintiff  stopped  at  bis 
house  If  he  was  responsible  for  the  doc- 
tor's bill,  bat  Aatd  he  made  no  reply.  Tbe 
evidence  of  plaintiff  as  to  what  occurred 
when  he  and  Walker  went  collecting  was 
corroborated  by  Walker.  It  is  stated  In 
tbe  bill  of  exceptions  tbat  defendant's 
counsel  took  tbe  position  tbat  the  con- 
tract eame  wltbln  tbe  statute  ot  fraods. 
bnt  tbe  Judge  t>eIow,  In  correcting  tbe  bill 
of  exceptions,  states  that  tbe  defense  re- 
lied upon  before  him  was  that  defendant 
never  undertook  nor  promised  to  pay 
tbe  account  at  all,  and  did  not  rely  upon 
tbe  statote  of  frauds.  There  was  a  ver- 
dict In  the  Justice's  court  for  defendant, 
and  this  la  specified  as  material.  Tbe 
Judge  of  tbe  superior  court  overruled  tbe 
certiorari,  and  this  Judgment  is  specified 
as  material.  Plaintiff  In  certiorari  except- 
ed, because  tbe  verdict  waa  contrary  to 
law,  evidence,  eta.;  becanse  tbe  account 
sued  upon  showed  tbat  a  payment  had 
been  made  on  It  before  It  was  aned  upon, 
which  sbonid  have  rerersed  tbe  verdict; 
and  becanse  tbe  court  refused  to  remit  the 
case  to  tbe  Justice's  court  with  Instruo* 
tloDB  as  to  the  statute  of  frauds,  this  ha-r- 
iDg  been  tbe  entire  defense  relied  open  by 
defendant's  connsel. 

J.  P.  Walker,  for  plaintiff  In  error. 
Bajraea  A  Burcb^  for  defendant  in  error. 

Per  Ciraiiu.  Judgment  affirmed. 


  (W.  Oa.  l«l> 

BUTLER  T.  STATE. 
(Sapreme  Court  of  Georgia.  Feb.  IS.  X8&8.) 

HOJUOIDB— BVIDEKVE  TO  tj&OW  MOTITB— GOXSUOT 

or  Triai- 

1.  On  a  trial  for  murder,  the  fact  that  the 
deoeased  had  instituted  a  prosecution  aninst 
the  accused  for  the  ofiEenae  of  adoltery  and  for- 
nication, alleged  to  have  be«i  committed  with 
an  unmarried  daughter  of  the  former,  in  conse- 
quence of  which  the  accused  bote  ill  will 
against  the  deceased,  Id  relevant  as  tmdlnr  to 
ahow  a  motiTe  for  the  homicide  on  the  part  of 
tbe  accused;  and  the  warrant  charing  him 
with  the  miBdemeanor.  and  a  bond  given  by 
himself  and  others,  conditioned  for  his  appear- 
ance to  answer  "said  charae,"  were  properly 
admitted  in  evidence.  ^Ily  v.  State,  4& 
Qa.  12. 

2.  Where,  daring  the  progress  of  a  trial, 
oonnnel  on  both  sides  have  made  fraqnent  and 
repeated  objections  to  the  admlssioD  of  testi- 
mony, which  are  frivolous,  and  neither  well 
taken  nor  material,  it  is  not  error  for  the  jndge 
to  remark,  in  the  hearing  of  Ute  jury,  "Counsel 
■eem  to  make  a  good  many  objecBons  that  I  do 
not  think  are  necessary,"  although  the  partlcn- 
lar  objection  then  under  ocmaideratira  was  sa»- 
tained. 

3.  The  evidence,  though  entirely  cirenm- 
stsntial,  was  sufficient  to  anduuise  a  oonvtc- 
tion;  and,  the  trial  Judge  bdng  satisfied  with 
the  verdict  rendered,  this  court  nmst  afikna  Irit 
Judgment  refusing  a  new  triaL 

(Syllabus  fay  the  CourtO 
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Error  from  aaperlor  court* Suinttf  eonn- 
ty:  W.  H.  Fish,  Judge. 

William  Butler  was  coDvlcted  ol  mvrdw, 
and  brln^  error.  Affirmed. 

J.  A.  Uixon  and  L.  J.  Blaloekt  fur  plain- 
tiff In  error.  C  B,  BudsoBt  BoL  (hat.,  tor 
tha  SUte. 

Feb  CuBuic.  Judgment  affirmed. 


(91  Qa.  178>  ■ 

FABMER9  ALUANOD  BXOHANOa  OF 

GEORGIA  T.  CROWN  COTTON  MILIA 
-  (Ssvreme  OmiTt  of  Oeor^  F^2(M8B6.) 
Rboobd  ok  Appbal  —  Brief  or  EviDaiica  — Af- 

TIRHANCB. 

1.  A  recwd  called  a  "brief  ot  vMmM," 
which  contaliw  82  pa«eB  of  coplea  of  letten 
and  Olden  fw  goode,  and  which  shows  that  no 
effort  waa  made  to  brief  or  abstract  them,  and 
the  same  ao-eaUed  **brfe(^  oontidnfav  the  oral 
eridence,  Intttlarded  with  collogoies  betwew 
ooaDsel  end  with  the  mlings  and  remarks  oC 
the  judge,  Is  not  such  a  brief  of  evidence  as  tiie 
law  requires. 

2.  Where  the  movant  tor  a  new  trial  fidls 
to  brief  aU  the  evidence,  and  makes  no  attempt 
to  complT.  with  the  law  in  that  respect,  and 
where  all  the  grounds  of  the  motion  depend  for 
thrir  proper  onderstandlng  and  determination 
here  upon  the  evidence,  this  court  will  not, 
over  objection  of  the  adverse  party,  Interfere 
with  a  Judgment  refusing  to  grant  a  new  trial, 

'(Syllabaa      Oie  Coort) 

Error  from  aupnrlor  court,  Whitfield 
county;  Thuuab  W.  Milneb,  Judge. 

Action   by  the  Crown  Cotton  Mills 
against  the  Farmers*  Alliance  Exchange 
of  Ueorgia.  Judtcment  fur  plaintiff. 
fendant  brlnga  error.  Affirmed. 

Giean  <fi  iSiaddox,Uyt  plaintiff  In  error. 
Jones  A  Martin  and  R.  J.  MeCamy,  for  de- 
fendant In  error. 

Pbu  Cdbuh.  Judgment  affirmed. 


(91  Oa.  186) 

MILLER  V.  STATE. 
(Supreme  Court  of  Georgia.  Feb.  20, 18^) 
BcRGLAHt— SurprciENXV  dp  Evidence  — Review, 
There  being  some  evidence  connecting 
the  accused  with  the  buiclarr,  and  the  trial 
Judge  being  satisfied  with  the  verdict,  this  court 
will  not  otmtrtA  Ua  diaeietltm  in  refoainK  a  new 
triaL 

(SyllabuB  br  1^  Court) 

Error  from  superior  court,  Talbot  coun- 
ty; J.  H.  M&KTiN,  Judge. 

William  Miller  was  convicted  of  burglary, 
and,  bis  motion  for  a  new  trial  being  over- 
ruled, be  brings  error.  Affirmed. 

The  following  la  tbe  official  report: 
,  After  conTlctlbn  of  burglary,  tbe  defend- 
ant excepted  to  the  overruling  of  his  mo- 
tion tor  a  new  trial,  tbe  sole  ground  of 
the  motion  being  tbat  the  verdict  was 
contrary  to  law  and  evidence.  There 
were  three  wltaessea  for  the  state.  Tbe 
d^endant  Introduced  no  evidence,  and 
made  no  statement^  so  far  as  appears. 
Tbe  BTldenra  showa  tbe  following:  Me- 
Danlel's  mill  boose  was  broken  open  and 
entered  on  tbe  night  o(  Wednesday,  July 
32,  1892.  Edwards  lived  at  the  mill,  and 
was  attending  to  It.  He  closed  tbe  mill 


house  before  leaving  on  Tuesday  evening, 
and  locked  It  wltb  a  chain  and  lock. 
When  be  went  back  next  morning,  tbe 
lock  was  not  In  the  chain  as  he  left  It. 
He  could  not  say  whether  or  not  it  was 
locked*  as  he  pnt  In  key  and  tamed  It 
without  noticing.  He  liad  several  thloi^. 
taken  frOm  tbe  mill  bouse.  When  be  en- 
tered Wednesday  morning,  be  missed  60 
pounds  of  ibeat,  8  bnshelB  of  meal,  3  bolts 
of  calico,  some  floor,  cigars,  tobacco,  sus- 
penders, scissors,  and  other  little  things. 
These  things  were  all  bis,  and  were  worth 
about  f2S.  They  were  all  tntbemlllbouae 
when  he  locked  It  the  evening  before.  He 
found  an  unusually  small  mule  track,  which 
be  followed  80  yards  from  tbe  mill,  and 
found  on  tbe  ground  some  floar'or  meal. 
A  hoy.  who  be  learned  waa  tbe  defeudant, 
bad  been  to  tbe  mill  on  tbe  Monday  be- 
fore, to  buy  meal, 'and  was  on  a  dark*col- 
oxed  mule.  Many  other  niolea  went  to 
mill  during  the  week.  The  defendant  llred 
about  five  mllea  away.  He  was  at  Uc- 
Danlel's  mill  about  an  hoar  by  sun  on 
Monday.  There  are  two  or  three  other 
mills  In  the  nelghborfaood,  some  closer 
to  bim  than  McDanlel'a.  There  are  sever- 
al small  mules  thatfreqnently  come  to  tbe 
mill,  but  this  was  tbe  smallest  mule  track 
Edwards  eversaw.  Hegotback  a  lot  of 
tbe  stolen  goods.  They  were  brought  to 
him  by  McDanlels  and  Willis.  He  got 
some  of  tbe  meat ;  knew  it  was  bis  by  tbe 
length  of  tbe  rtbs  and  the  way  they  were- 
.cut;  also  found  about  20  yards  of  sea-Is- 
land cliitb.  This  was  in  the  mill  tbe  olglit 
before  tbe  breaking,  and  was  stolen  out. 
When  be  got  It,  the  clotb  had  been  made 
up  Into  two  Bbeeta,  a  shirt,  and  a  amall 
remnant  was  left;  bad  dust  of  meal  on  It. 
He  never  got  the  calico  back,  but  several 
little  scraps  were  brought  to  blm,  and  the 
print  on  them  waa  the  same  as  on  ibe 
calico  be  lost.  He  never  sold  tbe  defend- 
ant anything.  He  swore  out  several  war- 
ranta,  and  carried  them  to  Willis  to  ex- 
ecute. On  Saturday  after  the  breaking. 
Willis  and  HcDanlel  searched  two  or  three 
houses  before  searchlog  defendant's; 
found  nothing  In  bis  bouse  except  some 
spool  thread,  and  a  little  flour,  wbicb 
were  not  exhibited  to  Edwards.  About 
30  feet  In  tbe  rear  of  defendant's  bouse  they 
found  meat  In  a  clump  of  bushes,  and  In 
tbe  woods,  about  60  or  70  yards  Irom  the 
bouse,  they  found  a  bushel  and  a  half  of 
meal  in  a  sack,  and  there  picked  up  little' 
scraps  of  calico.  Saw  a  llttie  male's  track 
to  and  from  tbe  place  where  these  things 
were  fouud.  Defendant  was  plowing  in 
a  field  with  a  small  mule.  They  did  not 
go  tu  him.  He  left  his  pluw  when  be  saw 
thera.  Be  skipped.  There  are,  several 
negro  cabins  Irom  one  to  four  hundred 
yards  from  defendant's.  There  Is  no  horse 
lot  at  bis  place.  There  were  mules  In  a 
lot  at  another  place  nearby.  No  tracks 
of  any  kind  were  found  between  defend- 
ant's house  and  the  place  where  the 
goods  were  found.  These  goods  were 
claimed  by  Edwards  as  bis. 

J.  B.  McOebee  and  WUHa  A  Persona, 
tor  plaintiff  la  error.  A.  A.  Corson  andSC 
P.  Gilbert,  Sol.  Gen.,  for  the  State. 

Pbb  Coriah.  Judgment  affirmed. 
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(91  Oa.  180) 

OEOWDBR  T.  KEYS. 
(Sapreme  Court  <tf  Georgia.  Feb.  20, 1893.) 

Htatcte  of  Fkauds  —  Promise  to  A^fswiR  for 
Dedt  of  Another— What  CossTiTOTas. 
"Where  there  Is  no  debt  of  another, 
present,  past,  or  prospectlTe,  there  can  be  no 
oi^teral   promise   to   pay   it.    The  proimae 

6 roved  in  this  case  was  original,  not  oc^teraL" 
luchanan  y.  Sterling,  63  Ua.  22/.  That  case 
controls  this  one. 
(S;Uabua  bj  the  Court.) 

Error  from  aiiperlor  court.  Walker  coun- 
ty ;  C.  G.  Janes,  Judge. 

ActloD  by  M.M.CruwderaKalDBt  Rachel 
M.  Keye  to  recover  for  medical  services  al- 
leged tu  have  been  rendered  defendaut'a 
Ron  by  plaintiff  at  defendant's  request.  A 
nonsuit  was  granted,  alid  plaintiff  brings 
eror.  Beverned. 

Tbf!  fuliowioK  Is  tbe  official  report: 

Salt  by  Dr.  Crowder  against  Rachel  M. 
Keys  on  an  account  fur  medical  serv- 
ices to  James  Keys.  Nonsuit  wan  Krant- 
ed,and  the  plaintiff  excepted.  Tbe  ground 
of  tbe  motion  for  nonsuit  was  that  tbe 
case  was  within  the  statute  of  frauds. 
The  evirleoce  is,  in  brief,  as  follows:  The 
defendant  told  one  Malllcoat  to  go  after 
Dr.  Crnwder.aad  ask  blm  to  cume  and  see 
ber  SOD  J.  M.  Keys,  a  widower  about  i{5 
years  old,  wbo  was  tben  living  In  the 
Jionse  witb  ber.  end  was  very  sick  with 
typhoid  fever.  She  said  for  Malllcoat  te 
'  tell  Dr.  Crowder  that  she  would  nee  that 
lie  was  paid  If  be  would  come  and  wait  on 
ber  son;  that  she  bad  ber  home,  mules, 
cattle,  wagon,  and  crop;  and  that,  if  he 
would  como,  she  would  see  that  he  wag 
paid.  Mallicoat  went  and  told  Dr.  Crow- 
der that  be  bad  come  for  him'  to  go  to  see 
J.  M.  Keys.  Qe  at  first  aald  he  could  not 
go ;  thaclt  was  too  far,  (about  ulne  miles ;) 
and  that  he  did  not  know  J.  M.  Keys. 
Malllcoat  tben  told  blm  what  the  defend- 
ant bad  said,  and  be  said  he  would  go. 
He  continued  to  visit  J.  M.  Keys  almost 
dally  for  over  six  weeks,  when  the  patient 
died.  Malllcoat  beard  the  defendant  sev- 
<!ral  times  tell  Dr.  Crowder  to  give  Jim 
good  attention,  and  she  would  pay  blm. 
Bbe  told  Malllcoat,  after  tbe  death  of  J.  M. 
Keys,  to  see  Dr.  Crowder,  and  tell  him  she 
wanted  to  see  him,  and  pay  him  for  wait- 
ing on  Jim  during  his  sickness;  aud  Malll- 
cnat  did  so  tell  him.  At  the  time  of  the 
first  visit,  when  tbe  doctor  started  to 
leave,  tbe  defendant  followed  him  out  on 
the  porch,  and  aald  to  him  that  she  want- 
ed  blm  to  give  Jim  good  attention,  and 
that  she  wonld  see  tbat  he  (the  doctor) 
got  every  cent  of  his  money.  He  first 
went  relying  on  what  Malllcoat  told  blm, 
and  afterwards  continued  togorslying  on 
the  promise  of  defendant,  made  to  him  on 
his  first  visit.  In  regard  to  bis  pay.  Dur- 
ing the  time  of  the  visits  she  aald  to  blm : 
"Give  Jim  good  attention,  and.  if  he  lives, 
you  win  get  yonr  pay,  and.  il  be  dies,  I 
win  see  you  paid.  Tn  any  event,  I  will  see 
that  you  get  your  pay.  I  have  plenty  of 
property  to  pay  all  my  debts."  After  the 
death  of  J.  M.  Keys,  upon  being  told  that 
defendant  wanted  to  see  him.  the  doctor 
went  tu  see  ber,  and  she  said  to  blm  tbat 
she  wanted  to  pay  him,  but  had  no  money, 


but  tbat  Rbe  bad  males,  cattle,  wagon, 
harness,  a  cart,  and  a  crop,  and  sbe  want- 
ed him  to  take  the  cart,  cattle, mules,  har- 
ness, or  anything  until  he  was  satisfied. 
He  told  her  he  bad  more  stock  than  be 
needed ,  and  would  not  trade  for  the  stock. 
One  witness  testified  tbat  be  heard  tbe  de- 
fendant tell  the  doctor  often,  while  he  was 
waiting  on  J.  M.  Keys,  to  Kive  him  good 
attention,  and  she  wonld  pay  him  until 
be  was  satisfied.  Anotbnr  testified  that 
she  told  him,  after  tbe  death  of  J.  M.  Keys, 
tbat  sbe  owed  D?. Crowder  for  waiting  uo 
J.  M.  Keys,  and  tnld  witness  to  tell  the 
doctor  to  go  snd  see  her,  and  get  bis  pay; 
tbat  she  wanted  to  pay  him.  Another 
testified  that  she  said  to  blm,  after  J.  H. 
Keys*  death,  tbat  she  owed  Dr.  Crowder 
tor  waiting  on  J.  M.  Keys  while  he  was 
sick;  that  she  bad  mules,  cattle,  wagon, 
and  crop,  and  ber  land;  and  that  sbe  had 
promised  to  pay  Dr.  Cronder  If  he  would 
wait  on  Jim,  and  she  intended  to  do  It. 
8be  talked  with  witness  several  times 
abuot  this  matter,  and  alwayti  aald  she 
had  promised  Dr.  Crowder  tbat  she  would 
■eetbathewas  paid;  that  sbe  Intended  to 
pay  blm;  that  she  wanted  tbedoctorpaid. 
and  then  she  wanted  J.  M.  KeyjB'  daugh* 
ter  to  hare  balance  of  hor  property.  An- 
other testified  that,  soon  after  tbe  death 
of  J.  M.  Keys,  the  defendant  talked  witb 
witness  at  least  five  times  about  owing 
Dr.  Crowder,  and  in  tbtse  conversations 
sbe  said  tbat  Dr.  Crowder  bad  been  very 
faithful  in  attending  ber  son,  and  that  she 
Intended  be  should  have  his  pay  first,  and 
tnld  witness  tb  tell  hlro  tu  come,  and  take 
of  herproperty  until  he  was  satisfied;  that 
she  had  mules  and  wagon,  barnesa  and 
cart, cattle  and  hogs.  Witness  did  not  see 
the  doctor,  but  wrote  him.  Stni  another 
testified  tbat  she  told  him  at  his  liouse, 
soon  after  the  death  of  J..  M.  Keys,  tbat 
she  had  promised  Hr.  Crowder  that.  It  he 
wodld  wait  on  J,  M.  Keys,  and  give  him 
good  attention,  she  would  pay  him ;  that 
tbe  doctor  bad  been  very  attentive  and 
fallhful;  and  that  sbe  intended  to  pay 
blm.  If  it  tfiok  everything  she  bad  on  tbe 

Elaee  and  the  land.  In  tbe  testimony  of 
falllcoat  appears  tbls  statement:  "Tbe 
mules,  wagon,  harness,  cattle,  and  hogs 
were  sold  by  R.  D.  Dlckerson  as  tbe  prop- 
erty of  J.  M.  Keys." 

Lumpkla  &  Sbattuck  and  Wmlter  L. 
Massey,  for  plaintiff  In  error.  Copelaaddt 
JnekaoBt  for  delendaut  In  error. 

PbbCubiau.  Judgment  reveraed. 


(Bl  Oa.  168) 

IjBWis  v.  state. 

(Supreme  Court  of  (3e<ngia.    Fdh  20,  lS3S.y 

lMPBi,OBKBNT  Or  WlTilBSS— IHST^CTKUIS — ABQU- 
MSnTB  or  CODHSBI.—  &UIOIDS  —  BviDBNOl  AT 

FosMBR  Trial. 

X.  The  court  having  correctly  charged  the 
Jury  as  to  Ihe  manner  tn  which  tbef  shoold  deal 
with  erfdence  tending  to  impeach  witnesses,  and 
as  to  the  effect  of  the  some,  fidlure  to  give  In 
charge  the  rules  laid  down  iu  the  Code  as  to 
the  modes  of  impeachment,  ia  the  absence  of  a 
leQuest  so  to  do,  was  not  reversible  error. 
Smith  V.  Page,  72  Ga.  S88;  Oole  v.  Byrd.  9  & 
B.  Rep.  613,  &  Ga.  207. 
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2.  Where,  daring  the  argum^t  of  the  case, 
reference  has  been  made  hy  conned  to  the  fact 
that  the  accused  had  been  twice  before  tried  for 
the  flame  h<Hiildde,  not  only  waa  it  not  errone- 
ous,  but  it  was  entiirelr  proper,  for  the  court  to 
UiBtrnct  the  jury  that  they  were  in  no  way  con- 
cerned with  the  result  of  the  former  trials,  and 
the  fact  that  the  accused  had  before  be«u  upon 
trial  should  not  be  pennitted  to  weigh  at  all  in 
their  deliberations,  either  against  the  accused  or 
in  his  favor,  bnt  they  should  try  the  case  as 
though  it  had  never  been  tried  before,  and  ren- 
der a  correct  verdict  nnder  the  law  and  evi- 
dence submitted  to  them  upon  the  trial  then 
pendiug. 

3.  The  prisoner  having  been  pTevionaly  tried 
for  the  same  offense,  his  statement  then  mad», 
conflicting  with  the  statement  made  on  the  sub- 
sequent trial,  is  admissible  in  evidence  against 
him  for  the  purpose  of  contradicting  the  latter^ 

4.  Thure  was  no  error  in  refusing  to  permit 
the  acciued  to  prove  by  hla  counsel  that  ne  de- 
sired to  Include  In  his  statement  to  the  jury 
made  at  a  former  trial  certain  matters,  but  re- 
frained from  so  doing  under  the  advice  of  the 
same  couns^.  If  the  sayings  of  the  accused, 
made  in  his  owe  Interest,  were  admisuible  at  all, 
his  attorney  was  toot,  under  the  act  of  August 
4,  1887,  a  competent  witness  to  prove  them, 
they  being  contidential  communications  betwe«i 
himself  and  his  client.    Acts  18U7,  p.  30. 

&.  The  special  assignments  of  error  made  in 
the  remaining  grounds  of  the  motion  for  a  niiw 
trial  relate  solely  to  the  charge  of  the  court. 
The  particular  uistructioiis  specified  and  coni- 
plaiiMd  of  are  the  same  in  effect,  and  almost 
verbatim  et  Hteratiuj,  as  were  passed  on  by  this 
court  when  the  case  was  \)e£(yre  it  at  the  M!arch 
term,  18»2,  (see  15  S.  II.  Kep.  697  :>  and  as  the 
charges  assigned  as  error  were  then  specially 
considered,  approved,  and  sanctionedT,  they 
need  not  now  oe  further  discussed. 

6.  The  verdict  was  folly  warranted  by  the 
evidence.  Such  was  the  opinion  of  this  court 
when  the  case  was  form»ly  here  upon  substan- 
tially the  same  facts,  and  a  new  trial  was  then 
ordered  solely  because  there  was  a  fatal  vari- 
ance between  the  indictment  and  the  evidence 
aa  to  the  name  of  the  pcnoa  UUed. 

(Syllabna  by  the  Court) 

Error  from  anperlor  coart.  Bibb  county ; 
C.  L>.  Bautlbtt,  Jadge. 

LonlB  LeivU  was  convicted  of  murder, 
and,  his  motion  for  a  nnw  trial  being  over- 
ruled, be  brlnss  error.  Affirmed. 

TbH  following  iB  the  official  report; 

Lewis  was  Indicted  tor  tbe  murder  of  him 
wile,  Mlrandy.  He  was  convicted,  and 
aentraced  to  death,  and  bis  mbtlon  for  a 
new  trial  was  overruled.  The  special 
grounds  of  tbe  motion  are  aa  follows: 

Tbe  court  charged:  "A  rule  of  law  ap- 
plicable to  this  case  Is  tbls:  Tbat  nbere 
tbe  state  shows  by  erldeoea  tbat  tbe 
dofendant  baa  committed  unauthorised 
bomldde,  and  stops  there,  tbe  evidence 
showing  no  more  than  that,  then  tbe  law< 
ful  presumption  arises  that  tbe  homicide 
was  murder,  and  the  burden  is  then  shift- 
ed to  tbe  defendant  to  show  that  either  It 
was  lustiaable  or  ocddeutal,  as  claimed 
In  tbls  case,  or  that  It  was  some  one  of 
tbe  lower  grades  of  humldde.  Tou  will 
see  that  tbe  proposition,  stated  different- 
ly. Is  this;  Tbat  If  the  evidence  on  tbe 
part  of  tbe  state  simply  shows  tbe  homl- 
clde.and  that  evidence  Itself  doesnot  show 
that  it  wan  iuetiSable,  or  uf  a  lower  grade 
than  murder,  then  the  state  can  atop, 
without  proving  more,  and  the  law  pre- 
mimea  that  tbe  killing  was  murder;  that 
It  was  done  with  malice,  and  denominates 


It  murder.  Tbe  defendant  moat  tbcn  re- 
move thatpresdmptlon  bysbowlng  to  the 
Jury  tbat  the  killing  was  either  Jnstlfla- 
ble,  occidental,  or  that  It  talis  nrlthin 
some  of  the  lower  grades  of  bonilclde  than 
murder."  The  defendant  InsistP  that  this 
was  error,  because,  on  tbe  mere  proving 
of  a  killing,  tbe  law  does  not  preaume  It 
was  murder. 

Tlie  court  cbargeil :  "All  these  questions 
tbat  are  raised  io  so  mauy  cases  of  boml- 
dde tried  by  a  jury,  of  voluntary  man- 
8lauKbter,luvoluntary  manslaughter,  and 
JustlUable  bomlddn,  all  those  are  out  of 
this  case,  and  you  need  not  connider  tbem 
at  all;  nor  will  1  Instruct  you  as  to  the 
law  in  reference  to  these  classes  or  grades 
of  homicide.  The  simple  Issue  submitted 
to  the  Jury  upon  this  trial  la  this:  Does' 
the  evidence  make  against  tbismun  a  case 
of  murder,  or  Is  it,  un  tlie  other  hand,  a 
case  of  misadventure  or  accident?"  The 
error  aRsIgned  Is  that  tblschurge  excluded 
from  tbe  jury  the  riffht  to  decide  fur  tbcni- 
selves  the  grade  of  homicide  of  wblcb  the 
defendant  was  guilty. 

The  court  charged:  "Now,  If  you  be- 
lieve from  the  evidence  In  tbe  caFethnt  the 
transaction  occurred  In  this  way:  That 
this  man  on  trial  and  his  wife  were  In  the 
room  together,  and  that  he  said  to  her  he 
had  won  a  dollar  on  Sunday  morning, 
and  he  hoped  be  would  never  have  an- 
other; If  he  did  It  would  not  do  her  any 
good;  and  tbat  she  replied,  'If  yours 
don't,  there  are  others  that  will;*  and 
tbat  he  thereupon  said,  *If  you  repeat 
thoso  words  I  will  kill  you,'  and  then, 
without  more,  shot  her.  and  killed  her,— 
yon  would  beauthorlzedtoflnd  himgullty 
of  murder.  If  you  believe  tbat  Is  tbe  truth 
of  tbe  transaction,  and  that  It  occurred  In 
that  way.  no  mere  words  will  Juptlfy  tbe 
homicide.  It  would  not  matter  what  he 
said,  or  what  she  replied,  nor  how  much 
It  may  buve  Irritated  him.  If  It  was 
mere  words.  If  they  were  engaged  In  a 
quarrel  or  dlllerence,  however  slight  or 
however  great,  and  It  did  not  go  beyond 
words.  If  there  was  no  act  dune  by  ber, 
no  provocation  given  beyond  words,  and 
be  shot  ber  and  killed  ber  for  tbe  reason 
that  be  was  Irritated  by  what  she  said, 
that  would  authorize  you  to  find  him 
guilty  of  murder,  as  charged  In  the  Indict- 
ment. Now,  look  to  the  proof  as  I  have 
said,  and  see  If  that  la  true,  II  tbe  recital 
of  facts  chat  I  have  just  submitted  to  yon 
are  tbe  trne  facts  of  tbe  case.  It  the  homi- 
cide occurred  In  that  way,  the  Jury  would 
he  authorized  to  convict  the  defendant  of 
murder."  Assigned  as  error,  beitaase  tbe 
recital  of  facts  by  tbe  eonrt  was  not  an-' 
thoriced  by  tbe  evidence. 

The  court  charged:  "Now.  the  rule  of 
the  law  as  to  tbe  Impeachment  of  wlt- 
neaaea  la  tbls:  Whether  a  witness  has 
been  succeesfulty  Impeached  Is  purely  a 
qneatlon  for  tbe  Jury  trying  the  case.  If 
tbey  think  the  Impeachment  successful, 
they  should  disregard  tbe  testimony  of 
the  witness:  but  It  Is  for  them  to  say 
what  effect  the  Impeaching  evidence  shall 
have,  ana  how  far  tbe  witness  attacked  is 
austafned  and  corroborated  by  other  evi- 
deuce  In  tbe  case.  It  la  for  you,  and  you 
alone,  to  determine  tbe  credibility  of  the 
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witDemesnnder  all  tfaeerldeDce  In  thecaae. 
It  Iri  for  yuu  to  say  what  credit  ahall  be 
given  to  both  the  evIdCDce  attacked  and 
the  HtrackiDK  evidence,  00  that  you  may 
nererthelesB  believe  the  witness  attacked, 
It  yon  should  determine  that  under  all  the 
evidence  lu  the  case  her  evidence  Is  entitled 
to  credit.**  It  In  complained  that  tblB 
charge  was  not  fall  enongta  on  the  aabject 
of  Impeaching  witnesses,  and  that  the 
eoort  did  not  charge  any  of  the  rales  laid 
down  In  the  Code  by  which  wltneeses  are 
Impeached. 

The  conrt  charged :  ** Reference  has  been 
made  In  the  argument  of  this  case  to  the 
fact  that  this  defendant  has  been  twice  tried 
beforefor  this  homicide.  With  that  you  are 
not  concerned.  It  should  not  be  permit- 
ted to  weigh  at  all  in  your  deliberations, 
either  agaiust  the  defendant  or  in  his  fa- 
vor. Ynn  try  this  cane  Just  as  though  It 
bad  never  been  tried  before;  you  try  it  for 
yourselves,  uijon  yonr  own  oaths,  and 
yonr  own  consciences,  beeklng  bot  to  ren- 
der a  currect  verdict  under  the  law  and 
evidence  that  Is  submitted  to  you  npon 
this  trial."  Error,  because  the  court  had 
no  authority  to  charge  on  that  subject. 
"The  court  charged:  "The form  of  your 
verdict  In  the  rase,  if  you  find  the  defend- 
ant guilty,  and  think  under  the  evidence 
It  la  not  a  ease  for  commuting  the  death 
penalty.  Is  this:  '  We,the]Qiy,flnd  tbede- 
leudant  guilty.*  If.  apon  the  other  band, 
yon  think  he  Is  guilty,  and  see  proper  to 
CDmmntetbe  pnnlshment  from  the  death 
penalty  to  lite  imprlnonment.  theii  yon 
add  to  that  form  these  worda:  'and 
recommend  that  he  be  Imprisoned  In  the 
penitentiary  for  life.'  Now,  that  recom- 
mendation which  reduces  the  punishment 
from  death  to  life  Imprisonment  in  a  mat- 
ter solely  within  your  gift.  If  you  find 
the  defendant  guilty, It  Is  for  yoo  to  deter- 
mine in  your  own  discretion:  that  is  a 
matter  entirely  with  yon.  There  is  no 
rule  of  law  or  advice  that  lam  anthorlsed 
to  give  the  Jury  upon  that  point,  and 
nothing  that  I  should  say  to  yoo  upon 
that  subject,  except  to  say  that  is  a  mat- 
ter absoiotely  within  your  control,  to  do 
or  not  to  do,  as  you  see  fit."  Error,  be- 
cause it  is  not  merely  a  gift  of  the  Jury  to 
recommend  the  prisoner  to  be  Imprisoned 
In  the  penitentiary  for  life,  but.  It  the  facts 
and  circumstances  of  the  case  are  such  as 
to  cause  the  Jury  so  to  recommend.  It  ia 
their  doty  to  do  so. 

The  court  permitted  tbe  state  to  Intro- 
daee'In  evidence  tbe  defendant's  statement 
on  a  former  trial,  taken  down  by  the 
court  stenographer,  and  shown  to  be  cor^ 
rect,  over  defendant's  objection.  The  de- 
fendant insists  that  this  was  error,  be- 
cause It  was  an  attempt  by  the  state  to 
Impeach  a  man  on  trial  for  hla  life  by  hie 
own  former  statement,  not  made  under 
oath;  and  It  was  read  before  tbe  Jury  to 
show  a  conflict  In  thestatement  then  made 
with  the  one  made  on  tbe  present  trial. 
The  defendant  insists  that  there  was  no 
conflict  In  tbe  statements,  but  that  the 
prisoner  on  the  last  trial  simply  added  to 
the  former  statement.  One  of  the  defend- 
ant's counsel  was  Introduced  as  a  witness, 
and  was  asked  to  state  to  the  Jury  what 
the  defendant  wanted  to  do  on  the  other 


trial  about  making  a  atatement  as  to 
"being  out  there,  and  flndlng  these  people 
In  that  kind  of  a  position."  This  was  ob- 
jected to,  and  counsel  explained :  **  We  de- 
sire to  say  that  be  wanted  to  state  what 
he  did  to-day  on  the  other  trial,  bot  we 
advised  him  not  to  do  so,  because  we  did 
not  know  any  thing  about  the  character 
of  tbe  woman  IHUon,  and  thendore  it 
was  left  out  for  that  reason ;  and  we  de- 
sire to  prove  now  that  he  wanted  to  make 
that  statement  before. "  The  testimony 
was  rejected.  The  defendant  insists  that 
this  was  error,  because  tbecourt  thue  sh  ut 
him  off  from  showing  to  the  Jury  what 
kind  of  statement  he  wanted  to  make  on 
the  former  trial;  at  the  same  time  permit- 
ting counsel  for  the  state  to  read  the  for- 
mer statement  to  the  Jury  as  evidence. 

R,  F.  Lyou  and  John  R.  Cooper,  for 
plnlntlD  In  error.  W.  17.  F«Aoo,Sol.  Oen.. 
and  J.  Af.  TernBj  Atty.  Gen.,  for  tbe  State. 

Feb  Curiam.  Judgment  affirmed. 


   an  oa.  m) 

BAKBB  V.  GOLDSMITH, 
(Sopreme  C<Mirt  of  Oeo^o.    Feb.  20,  1868.) 
Lost  Plbadisos  — TiLma  Copies— BviDsrcs  or 
Loss. 

On  the  trial  of  a  motloo  to  estaUish  a 
ocpT  of  a  declaration  in  attachment  alleged  to 
be  lost.  It  was  not  error  to  refuse  to  allow  the 
reaiwnaeot  In  the  motion  and  lUs  atttnmer  ^> 
tflstiCr  that  the  derk  of  the  court  had  said  to 
each  of  them,  while  se&rchint;  in  bia  office  for 
the  lost  paper,  that  no  such  declaration  had  evfr 
t-een  filed,  this  testimony  being  objected  to  oo 
the  gronnd  that  it  -n-as  bearaay.  It  was  uar- 
ratire  of  a  past  transaction  or  omission,  and  not 
pertinent  to  illustrate  tbe  work  in  progress  when 
tbe  atatenunt  was  made. 
(Syllabus  bj-  the  ConrtJ 

Error  from  superior  court,  Bartow 
county;  R.  J. McCaux,  Judge  pro  bac  rice. 

Attachment  by  Thomas  H.  Baker 
against  T.  F.  Goldsmith.  Plalntitrs  mo- 
tion to  estabUsb  a  copy  of  hla  declaration 
In  attachment  in  lien  of  tbe  original,  which 
was  lost,  was  objected  to  by  Baker,  who 
was  secnrlty  on  the  replevin  bond.  On 
the  trial  of  tbe  Issue,  movant  bad  Judg- 
ment, and  Baker  brings  error.  Affirmed. 

The  following  is  the  official  report : 

The  plaintiff  In  attachment  represented 
to  the  court  that  tbe  original  of  bis  decla- 
ration In  attachment  against  Crawford 
was  lust,  and  moved  for  an  order  estab- 
ilsbing  an  alleged  copy  of  the  same. 
Baker,  the  security  on  the  replevy  bond  In 
tbe  attachment  proceeding,  objected,  on 
the  ground  that  there  was  never  any  orig- 
inal declaration  In  attachment  flied  ac- 
cording to  law.  Issue  was  Joined,  evi- 
dence was  heard,  and  the  case  was  sob- 
mltted  to  a  Jury,  who  found  In  favur  of 
the  movant;  wbereapon  It  was  ordered 
that  tbe  copy  set  up  be  established  in  lieu 
of  tbe  orljrinal,  and  that  tbe  cause  proceed 
accordingly.  Baker  asaigns  as  error  that 
tbecourt  refused  to  allow  blra  and  another 
witnef>a  to  testify  that,  when  each  of  them 
went  to  tbe  office  of  the  clertc  of  tbe  supe- 
rior court  to  ascertain  whether  a  declara- 
tion in  attachment  had  been  filed,  the  then 
clerk  (one  Word,  now  deceased)  told  each 
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of  tbem,  durlog  the  times  it  was  belnfc 
■earched  for,  "^that  oo  declaration  had 
ever  been  filed"  in  the  attachment  case. 
The  objection  to  tbl«  teBtlmony  was  that 
it  was  hearsay. 

W.  1.  Howard,  tor  plaintiff  In  error. 
Tbos.  W.  Akin  and  Akla  &  BairtB,  for  de> 
tendant  in  error. 

Fbr  Oubiah.  Jadgment  affirmed. 


(91  Oa.  96) 

GBOBGU.  BAILROAD  &  BANKING  OO.  t. 

UIDDIiBBltOOKS. 
(Snpnme  Coort  of  Geoxsla.   Feb.  20^  189S.) 

BKKSK  KlLLSD  BT  LoCOHOTITB— BTID«rO>~NOK- 

BUIT. 

lo  an  action  egainst  a  railroad  companr 
for  kflilng  itock  on  the  track  at  iJ^t,  the  ten- 
tlmony  of  a  witness  for  the  plaintifl  ihinrliig 
that  the  stock  ran  saddenlr  upon  the  track, 
about  15  feet  in  front  of  the  locomotire,  which 
was  runiunK  down  grade,  and  in  hia  opinioa 
nothing  which  the  angineer  could  liaTe  done 
would  have  prevented  the  accident,  and  there 
being  no  evidence  to  the  contrary,  the  legal  pre- 
Munption  ot  ne^igenoe  arlaing  out  of  the  mere 
flut  of  tiie  Injur  was  rdnttted.  and  it  was  ar- 
rar  to  de^  a  motion  fbr  a  nimsnit.  I<et  an  o^ 
dar  deelaraig  a  nonsuit  be  entered. 
(Sj^lidnH  tif  the  Oonrt) 

Error  from  snperfor  coart,  Hancock 
eoDDty;  W.  F.  Jenkins,  Judge. 

Action,  by  James  T.  MIddlebrooks 
against  the  Georgia  Railroad  &  Banking 
Company  to  recover  damages  for  killing 
two  horses  of  plalnttO.  There  was  a  ver- 
dict for  plaintiff,  and,  defendant's  motion 
for  a  new  trial  b^g  overruled,  it  brings 
error.  Reversed. 

Ttie  following  Is  the  official  report : 

MIddlebrooks  sned  the  railroad  compa- 
ny for  damages  on  account  ol  the  alleged 
killing,  by  Its  engine  and  cars,  of  two 
hurses  owned  by  him.  There  was  a  ver- 
dict for  plaintiff  for  $200,  and,  defendant'e 
motion  for  new  trial  being  overruled,  it 
exceptod.  The  grounds  of  the  motion 
were  tbat  the  verdict  was  contrary  to  evi- 
dence* and  the  principles  of  Justice  and 
eqaity.  decidedly  and  strongly  against  ttaa 
weight  of  the  evidence,  and  contrary  to 
law  and  the  charge  of  the  conrt;  also  be- 
cause the  court  refused  to  sustain  the  mo- 
tion for  uoasait  made  by  defendant.  On 
the  trial  the  plalntlCt  testified:  "The 
horses  were  my  property.  One  was  two 
years  and  a  half  old,  and  worth  $125;  the 
other,  a  year  and  a  half  old,  and  north 
flOO.  I  saw  them  alter  they  were  killed. 
They  were  on  this  side  of  Fulsom  creek, 
near  the  mouth  ol  a  cut,  on  the  west  sidn 
of  the  rut.  I  mean  this  may.  They  were 
nut  in  the  cat.  The  gray  taorse,  when  1 
saw  it*  was  knocked  about  fifteen  or  twen- 
tj  feet  from  the  road,  on  the  left,  and  the 
marewae  knocked  on  the  right.  It  seemed 
they  must  have  been  standing  on  the 
ruad,  from  the  pusltloo  they  were.  There 
were  evidences  of  where  the  train  struck 
them.  The  mare  was  about  twenty  steps 
lo  front.  I  think  she  must  have  been  sort- 
er lodged  ap  on  the  pliut.  That  was 
about  twenty  steps  to  the  front  and  right 
or  wbere  sbe  was  struck.  Thn  horse  was 
knocked  towards  the  front  and  left,  and 


bfs  limbs  were  badly  broken  op.  The 
mare  was  worse  mangled  than  he  was.  I 
think  Itwas  on  Monday  morning  after  the 
Saturday  night  that  I  discovered  them,— 
the  last  of  1890  or  the  first  of  1891.  I 
searched  for  them  the  day  they  were 
killed,  and  failed  to  find  them.  The  way 
I  came  to  And  tbem,  tbe  section  boas  and 
hands  aent  me  word.  Tbe  cut  Is  about 
two  or  three  bundred  yards  long.  Back 
this  way  the  roadbed  Is  on  an  embank- 
ment. Yon  can  see  back  this  way,  [tbe 
case  was  tried  at  Sparta,  Hancock  county,] 
from  wbere  tbe  stock  were  killed  over  haJf 
a  mile.  The  track  Is  straight  about  bait 
a  mile  this  way;  there  Is  a  curve;  then  It 
is  a  etraigbt  line  to  about  wbere  tbe  colts 
were  struck;  and  then  It  strikes  another 
curve.  Along  tbat  stretch  of  balf  a  mile  to 
the  right  of  tbe  railroad,  part  of  it  Is 
thicket,  and  part  of  It  opeu.  About  wbere 
the  colts  were  It  Is  open  field.  I  suppose 
it  Is  open  this  way  somatbing  over  a  hun- 
dred yards.  It  is  open  further  than  tbat, 
bnt  there  Is  a  very  small  branch  tbat 
courses  in  between  below  the  level  of  tbe 
track.  There  was  nothing  to  obstruct 
tbe  view  on  either  side.  The  country 
around  there  was  open  on  tbe  right,  and 
on  tbe  left  there  was  a  swamp  of  a  few 
yards  In  one  place,  and  a  pine  thicket  In 
another,  but  nothing  near  tbe  track.  I 
reckon,  a  hundred  yards  from  the  track, it 
Is  all  open.  Tbe  engineer  rides  on  the 
right-band  side  of  the  engine,  I  think.  It 
was  not  (m  my  premises.  The  stock  were 
not  struck  at  the  east  opening  uf  a  deep 
cut  In  the  first  curve  east  of  Culverton, 
towards  Camak.  There  is  another  curve 
beyond  Fnisom.  Tbey  were  not  etru<!k  at 
the  east  mouth  uf  the  first  cut,  and  their 
bodies  were  not  there,  bnt  were  at  the 
west  mouth.  There  were  no  carves  there, 
and  where  they  were  struck  was  right  In 
the  mouth  of  a  cut,  on  leyel  ground  ;  that 
1b,  on  the  track,  about  ten  or  fifteen  feet 
from  the  mouth  of  the  cut.  Back  this 
way,— the  way  the  engine  waa  going.— it 
was  lull  Tiaw  for  at  least  half  a  mile.  If 
not  over.  There  is  a  r^nlar  path  across 
right  wbere  they  were  struck.  There  was 
a  curve  right  near  wbere  they  were  killed; 
tbat  Is,  going  east.  One  of  them  was 
killed  about  fifteen  steps  from  it.  The 
curve  commenced  where  the  cut  begins. 
It  Is  hardly  perceptible  where  It  first  com- 
mences, but  where  it  goes  into  the  curve 
I  suppose  you  can  see  over  three  bundred 
yards  either-  way.  I  mensnred  it  last 
year;  bad  some  cattle  killed  Just  below 
there,  and  measured  It.  It  Is  said  the 
horses  were  killed  by  a  nl^bt  train.  I  do 
not  mean  to  .swear  tbe  engineer  could 
have  seen  a  half  mile  this  side  of  the  acci- 
dent at  nigbt.  They  were  found,  not  at  or 
near  a  cat  near  Fulsom,  but  at  or  near  the 
mouth  of  a  cut  between  Culverton  and 
Mayfield.  Tbey  had  not  been  broke,  but 
were  colts.  They  were  knocked  from  the 
track  by  a  train  going  towards  Camak." 
One  Brantley  testlOed  fur  plaintiff:  "Was 
ou  defendant's  train  tbe  last  Saturday 
night  in  December.  1890,  going  towards 
Camak,  and  rode  from  Sparta  to  Mayfield 
on  the  engine.  Was  on  tbe  engine  when 
tbe  horsea  ran  acrosB  the  track.  It  was 
at  the  east  opening  of  a  deep  cut  on  tbe 
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first  earve  east  of  CuIvertoQ  towards  Ca< 
mak,  aboot  12  o'clock  at  night.  Tbe  en- 
Klnrar  made  no  eflort  to  stop  or  cbeck  tlie 
tralOt  for  tbe  rdSBoa  tbat  from  tbe  time 
tbe  taorees  came  In  sigbt  be  bad  no  time 
to  do  HO.  I  do  not  know  poBltlrely  tbat 
the  enghm  struck  the  horses.  Could  not 
tell  the  speed  of  tbe  train.  The  engineer 
said  notbluK  tbat  I  remember  about  tbe 
train  being  behind  time..  He  asked  me  at 
Camak  If  I  saw  these  borses  run  across 
tbe  track.  From  MUledgeTlUe  to  Culver^ 
ton  the  spend  was  very  alow;  from  CaU 
Terton  to  Mayfleld  it  was  much  faster. 
When  I  first  saw  tbe  borses  they  were 
about  fifteen  feet  In  front  of  tbe  engine,  ap- 
parently running  across  tbe  track.  The 
engineer  could  bare  Hsen  tbem.a  little 
sooner,  because  they  came  from  tbe  idde  of 
the  track  on  wblcn  be  was  sitting.  He 
could  not  bare  stopped  tbe  engine  In  time 
to  prevent  etilking  ttaem.  I  could  bare 
done  nothing,  under  tbe  circumstances,  to 
prevent  striking  the  borses,  and  do  not 
believe  tbe  train  could  have  been  stopped 
after  they  first  came  In  eight,  becauctu  It 
was  rolling  rapidly  down  grade,  tbrongb 
a  deep  cut  and  a  curve  tbat  gave  view  of 
not  more  than  one  hundred  feet  ahead,  to 
tbe  best  of  my  Judgmeut.  While  I  was  on 
tbe  engine  tbe  engineer  was  attending  to 
bis  duties." 

J.  IS.  Cummiog,  Bryan  Cammtng,  and 
M,  P.  Reese.toT  i^alntllf  In  error.  Seahoro 
Reeae  and  J.  B.  Lampkin,  for  defendant  In 
error. 

Per  CraiAK.  Judgment  reveraed,  with 

direction. 


(M  Oa.  808) 

HYFDBLD  v.  SIMS  et  aL 

(Sapreme  Court  of  Georgia.  Feb.  27.  1893.) 
Jdsticb's  Codkt— ISbhvicb  of  SuMMONa— Ap- 

PEAUANCB  TiKV. 

Uod^  the  act  ai»^oved  October  17,  1885, 
(Acts  18S5,  p.  103,}  a  BummoDfl  issued  trom  a 
juBtice's  court,  scrrice  of  which  ia  made  before 
the  term  at  whlcli  the  defendant  is  cited  to  ap- 
pear, but  too  late  to  be  due  Berricp  for  that 
term,  goes  or&e  to  the  oext  succeeding  term, 
and  the  latter  becomea  the  appearance  term. 
'I'^biB  act  iipplieB  to  juatices'  courts  as  well  as 
to  all  other  courts  of  the  state.  The  case  of 
ItaUroad  Co.  v.  Pitts,  4  S.  E.  Itep.  921.  79  Ga. 
5iE£,  was  ruled  n[>on  the  proTisioas  ot  the  Code, 
and  decides  nothioK  as  to  the  construction  or 
application  of  the  act  above  mentioned. 
(Syllabus  by  the  CouPtO 

Error  from  Huperior  court,  Floyd  conu- 
ty;  John  W.  Maddux,  Judge. 

Action  by  W.  B.  Sims  ft  Cu.  against 
Robert  Hyfleld.  Tbere  was'  Indgment  for 
plaintiffs,  and  defendant  brings  error. 
Affirmed. 

WiiMht  A  Hartiat  for  plalntlCI  In  error. 
Janiua  Ji*.  HiZ{yer.  for  de^sndant8  In  error. 

Siuuoira,  J.  Tbe  main  point  argued  in 
this  case  was  whether  tbe  act  of  October 
17, 18K5,  (Acts  1885,  p.  103,)  applied  to  jus- 
tices' conrts.  It  was  contended  by  coun- 
sel for  the  plaintiff  In  error  that  It  does 
not  apply,  because  It  uses  the  word  "pro- 
cess, and  no  process  Is  Issued  from  a  Jus- 
tice's court.  Tbe  word  "proceas,"  as  used 
In  tbe  act,  means  the  writ  issued  by  any 


court  against  tlie  defendant,  commanding 
himtoappeartetc.  It  Includes  asummons 
from  a  JuaUce's  court*  as  well  as  the  pro- 
cess attached  to  tbe  declaration  by  tbe 
clerk  In  a  case  brought  In  the  superior 
court.  And.  Law  Diet.  "Process. "  Thus 
construing  the  act.  It  follows  tbat  when 
a  summons  issues  from  a  Justice's  court, 
dommanding  tbe  defendant  to  appear  at 
a  certain  time,  etc..  and  service  upon 
tbe  defendant  Is  made  too  late  to  render 
tbe  case  returnable  at  that  time,  "the  aer- 
vlce  made  shall  be  good  tor  tbe  next  sac- 
ceedlng  term  thereafter,  which  succeeding 
term  shall  be  the  appearance  term.**  The 
case  of  Railroad  Co.  v.  Pitta.  79  Ga.  582. 
4  S.  £.  Rep.  021,  was  relied  on  by  counsel 
for  plalntlfl  in  error  to  show  tbat  In  a  Jus- 
tiee'a  court  a  summona  not  aerved  In  time 
for  tbe  next  term  is  not  good  at  the  next 
succeeding  term  thereafter.  The  ruling  In 
tbat  case  does  not  conflict  with  uur  ruling 
in  tbls.  Tbe  act  ot  1885  was  not  under 
consideration  then.  Indeed.  It  was  not 
applicable  to  tbe  facts  of  tbat  case.  In 
tbat  case  there  was  uo  service  at  all  upon 
the  railroad  company,  and  no  suit 
against  Parrott.  The  ratnni  of  tbe  con- 
stable showed  eerrlce''npou  thedefendaDtj 
Parrott,"  not  as  agent  of  the  railroad 
company,  but  as  an  Individual,  and  no 
effort  was  made  to  amend  tbe  return  ao 
as  to  ehow  that  Parrott  was  agent.  The 
case  was  continued,  "to  perfect  service." 
This  we  held  was  error,  becanae*  tbe  jus- 
tice's court  had  no  power  or  authority  to 
continue  a  case  to  perfect  servlcu.  It  was 
also  held  tbat  tbere  being  no  service  upon 
the  railroad  company,  (the  sole  defend- 
ant,) 10  days  before  the  appearance  term, 
the  sammuns  fell.  Judgment  afflrnied. 


(U  Ga.  ITO 

SH6FB  V.  FTTE  et  sL 
(Supreme  Court  of  Georgia.  Feb.  20, 1893.) 
Cbktiohaiu  to  Jlstice's  Colrt  —  WnKN  Libs — 

H«KMLI!!l9  RrHOK. 

1.  Section  4052  of  tbe  Code  allows  the  par^ 
dissatisfied  with  the  decision  or  judgment  In  a 
cause  tried  In  a  justice's  court  to  apply  for  and 
obtain  a  writ  of  certiorari  for  the  correction  of 
errors  made  upon  the  trial;  but  that  section  does 
not  contemplate  tliat  the  party  who  gains  bis 
case  completely  and  entirely  in  tiie  josdce's 
court  nmy,  by  writ  of  certiorari,  have  the  su- 
perior court  review  alleged  errors  committed  by 
the  justice,  which  resulted  In  no  injury  to  the 

f>rerailing  party  on  the  trial  before  the  juBtice. 
a)  Thus,  where  suit  was  brought  on  a  promis- 
sory  note  in  a  justice's  court,  and  tbe  plaintift 
obtained  judgment  for  the  full  amount  sued  for, 
it  is  immaterial  to  him  that  Uie  justice  may 
have  erred  In  allowing  a  plea  of  non  est  factum 
to  be  filed  after  the  appearance  term  of  the 
ease;  and,  although  the  defendant  may  bare 
entered  an  appeal  to  a  iory  in  the  justice's 
court,  this  does  not  authorize  the  plaintiff, 
pending  the  appeal,  to  attempt  to  correct  by 
certiorari  the  allured  error  of  the  justice  in  al- 
lowing the  plea  to  be  filed.  On  the  trial  of  the 
appeal,  the  question  as  to  the  filing  of  tiie  plea 
would  still  be  tupm,  and,  on  the  state  of  nets 
appearing  in  the  record  before  tllis  com^  the 

ilea  should  then  be  Btricken.  McGaU  v.  Tnftib 
1  S.  E.  Rep.  888,  85  Ga.  619. 

2.  Tbf)  court  erred  in  saatalning  tbe  cer- 
tiorari, and,  consequently,  la  directing  ■  Goal 
judgment  In  the  cause. 

(Syllabus  by  the  Court.) 
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Error  from  uperlor  court.  Catoosa 
eonnty;  Thomas  w.  Milnbs,  Jndge. 

Aetlon  b7  Flte  ft  BoHton  asainst  Wil- 
liam F.  Sbope,  In  a  JoHtice  coort,  to  re- 
coTor  on  a.note  allf^Ked  to  have  been  exe- 
cuted by  defendant.  Tbere  was  lodgment 
for  plaintiffs,  and  they  applied  to  tbe  snpe- 
rior  court  for  a  writ  of  certiorari,  to  hare 
It  review  an  alleiced  error  made  by  the  Jds- 
tlce.  Tbe  superior  court  granted  tbe  wilt, 
and  directed  a  final  Judgment  In  favor  of 
plaintiffs,  and  defendant  brings  error.  Re- 
veraed. 

The  following  is  tbe  official  report: 
Od  certiorari  tbesnperlorcourt  rendered 
final  Judgment  In  favor  of  the  plaintiffs,  and 
tbedefendant  excepted.  The  action  was  by 
Flte  &  Boston  against  Shops,  in  a  Justice's 
court,  OD  a  promissory  note,  an  nncondl- 
tfonal  contract  In  writing,  returnable  to 
the  November  term,  held  on  the  14tbday  of 
that  month.  On  the  2(lth  of  October  serv- 
ice was  aclinowledged  by  tbe  defendant, 
and  at  tbe  November  term  tbe  case  was 
continned,at  ttaeinstaneeot  tbedefendant, 
wlthont  any  plea  being  filed.  At  tbe  De- 
cember term  tbe  defradant,  by  fjls  attor* 
ney.  moT?d  co  file  a  plea  of  noo  est  factam. 
Both  he  and  tbe  defendant  stated  that  a 
plea  bad  beitn  prepared  and  given  to  the 
defendant  to  file  at  the  first  term,  but  It 
was  not  filed,  on  account  of  defendant's 
negligence, for  which  his  attorney  was  not 
to  blame.  Tbe  plaintiff  objected  to  tbe 
filing  uf  the  plea,  on  thp  grounds  that  a 
plea  of  0OD  eat  ibetaia  should  be  filed  at 
the  first  term,  and  that,  in  all  suits  In  Jns- 
tices'courts  on  nncondltlonal  contracts  In 
writing,  the  statute  required  pleas  to  be 
filed  at  the  first  term,  or  not  at  all.  The 
Justice  overruled  the  objectlona,  and  al- 
lowed the  plea  to  be  filed.  He  then  gave 
judgment  for  the  plaintiffs,  and  the  defend- 
ant appealed  to  a  jnry  In  the  same  court. 
Tbe  plaintiffs  carried  the  case  to  the  supe- 
rior court  by  certiorari,  pending  the  ap- 
peal to  the  Jury,  the  sole  asBlgnment  of  er- 
ror In  their  petition  being  that  the  Justice 
allowed  the  plea  of  nor,  est  inctuni  or  any 
plea  to  be  filed  at  the  eecoud  terra.  To 
the  answer  of  thejustlce,  setting  forth  the 
facts  as  above  stated,  the  defendant  ex- 
cepted, on  the  following  groauds:  (1) 
That  the  answer  falls  to  show  that  de- 
fendant's attorney  also  stated  that  after 
preparing  the  plea,  a  few  days  before  the 
November  term,  he  wrote  to  plaintiffs*  at- 
torney that  he  bad  been  employed  by  de- 
fendant, and  that  be  had  prepared  tbis 
plea  to  be  filed,  and  bad  c^ren  It  to  defend- 
ant, and  desired  to  know  U  be  bad  any 
objection  to  the  case  going  over  to  tbe  sec- 
ond term,  as  he  did  not  wish  to  go  to  the 
court  unless  there  was  some  certainty  of 
the  case  being  tried,  to  which  plaintiffs* 
attorney  replied,  consenting  to  the  case 
going  over  as  requested;  that, at  the  time 
be  gave  this  plea  to  defendant,  he  told  him 
It  could  be  filed  on  t\»  court  day  when  It 
was  set  for  trial ;  and  that  beWould  write 
to  plaintiffs' attorney,  suggesting  tliat  the 
case  go  over  to  the  next  term,  and  for  him 
to  go  and  see  plaintiffs'  attorney  before 
the  day  set  for  trlnl,  to  see  If  he  bad  con- 
sented for  tbe  case  to  be  coutinued,  and, 
:t  aot  It  would  be  necessary  to  have  the 
witnesses  subpoenaed  tor  that  term.  (2) 


The  answer  falls  to  state,  as  a  part  of  tb** 
defendant's  evidence,  that  he  went  and  saw 
plaintiffs'  attorney  as  directed,  and  learned 
from  bim  that  the  case  would  not  be  tried, 
and,  acting  opon  that,  he  did  not  attend 
the  court  the  day  the  case  was  set  tor 
trial,  and  did  not  for  this  reason  file  the 
plea  at  that  term;  that  he  understood 
from  the  Justice  that  he  could  do  so  at  the 
next  term  ;  and  in  this  he  may  have  been 
negligent,  but,  II  so.  It  was  hia  own  negli- 
gence, and  not  that  of  his  attorney.  In 
addition  to  the  plea  of  uon  est  factum, 
which  was  sworn  to,  tbe  record  shows 
that  at  the  same  time  another  plea  was 
offered  by  the  defendant,not  sworn  to,  al- 
leging that  the  note  sued  on  had  been 
changed  in  a  material  manner  since  It  was 
made,  which  change  was  without  bla 
knowledge  and  eunsent,  and  consisted  In 
the  addition  of  the  words,  **  Witness  my 
hand  and  seal." 

Pay  OB  A  Walker,  tor  plain  Uft  In  error. 
J.  S,  Andetnoa,  tor  defendants  In  error. 

PsR  CuBUic.  Judgment  revened. 
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BJTOWAH  OOIJ>  MIN.  CO.  t.  EXTER. 
(Scvreme  Court  <tf  Georgia.  Feb.  20, 1888.) 
Aoticjn  fos  Sshvicbs— Airndmbkt  or  Dboura- 
Tio!f— Motion  fob  NbwTriai^Nbwlt-Disoot- 

BRBD  BriDBNCB, 

1.  Where  the'  plaintiff,  snlnr  a  corporation 
tor  his  serricea,  describes  blmBelf  In  the  decla- 
ration  aa  superintendent,  he  may  smeDd  by  sub- 
itituting  for  that  deacnption  the  words  "gen- 
eraJ  manager."  Ellison  v.  Railroad  Co.,  13  S. 
E.  Rep.  m,  87  Ga.  691. 

2.  Tbe  evidence  warranted  the  verdict  ' 

8.  The  materiality  of  the  alleged  newly- 
discovered  evidence  is  not  apparent;  nor  Ib  a 
mere  allegatioo  in  the  motion  for  a  new  trial 
anfficient  to  establish  the  fact  that  tJ^e  evidence 
was  unknown,  or  that  due  diUgance  had  t>eeu 
exercised  to  prepare  for  trial. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Lumpkin 
county ;  C.  J.  Wei.lbohn,  Judge. 

Action  by  Fred  C.  Exter  against  the 
Etowah  Gold  Mining  Company.  There 
was  a  Judgment  for  plaintiff,  and  defend- 
ant moved  for  a  new  trial.  The  conrt 
overruled  the  motion,  and  defendant 
brings  error.  Affirmed. 

The  following  Is  the  ofliclal  report: 

Action  by  Exter  against  the  Etowah 
Company  for  salary  as  general  manager 
of  defendant's  gold  mlnefrora  November 
1,  1889,  to  January  1,  1S91,  at  f  175  per 
mouth,  and  for  cash  advanced,  9162.67. 
Defendant  pleaded  the  general  Issue.  The 
Jury  found  for  Ibe  plaintiff  $$t{2.  Tbe  de- 
fendant moved  for  a  new  trial,  and  the 
overruling  of  this  mcllon  is  excepted  to. 
The  Kruundsof  tbe  motion  are  as  follows: 
(1)  The  court  pern>itted  the  plaintiff  to 
amend  his  declaration  by  striking  out  the 
word  "snperlntendent,"  and  Inserting  in 
its  place  the  words  "general  manager," 
and  overruled  defendant's  motion  to  dis- 
miss the  action  because  nald  officers  were 
different  persons  in  defendant's  organiza- 
tion, and  no  right  of  action  bad  accrued 
to  plaintiff  as  alleged.  (2)  The  verdict  is 
contrary  to  law  and  evidence.  (8)  Newly- 
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dlacovu«*ocl  evidence  developed  on  tbe  trial 
by  the  testlnioDy  of  plaintiff  that  he.  as 
secretary  and  general  manaKer,  had  in  hla 
posfiewloa.  lu  hU  office  In  St.  I^ouls,  a 
book  cuDtalnlng  a  atatemfiot  of  all  tbe 
luoney  received  and  paid  oat  by  tbeeom- 
pany  during  bis  connection  with  it,  wblch 
contains  material  evidence  for  defendant. 

On  tbe  trial,  plaintiff  teBtifled:  "From 
November  14, 18S9,  to  January,  1891.1  waa 
tbe  general  manager  of  defendant.  Wari 
to  receive  no  stated  compensation  for  my 
aervlces,  hat  was,  by  consent  of  the  com- 
pany, to  receive  whatever  my  services 
were  worth.  There  were  three  members 
of  the  executive  committee  to  act  In  sncb 
matters.  Cheney  was  president  of  the 
company,  and  asked  me  to  act  as  general 
manager,  and  [said]  that  if  I  woald  do 
so,  they  woold  pay  me  whatever  was  sat- 
Isfaetory  to  me,  and  tbat  there  should  be 
no  trouble  aboat  that.  They  sent  me 
down  here,  and,  us  time  passed,  the  scope 
of  my  work  became  larger,  and  I  told  them 
I  woQld  have  to  be  given  full  supervision 
over  the  entire  buRlness.  I  was  serving 
the  company  regularly  and  dally  all  the 
time  I  waa  sujKrlntendent  orgeneral  man. 
ager.  If  tbe  company  had  been  in  good 
condition,  I  woaid  have  charged  tbem 
9226  or  9250  per  month,  bat.  as  tblnga  are 
and  were,  I  think  $176  Is  a  very  reasona- 
ble compensation  lor  my  labor.  During 
the  time  I  was  acting  as  general  manager 
I  advanced  $162.67,  wblcli  was  paid  for 
labor  dune  for  the  company.  When  I 
wanted  money  I  would  write  to  Chertey, 
as  be  bad  charge  of  snch  things,  and  be 
would  write  me  to  draw  on  blm.  The 
bank  at  Gainesville  advanced  the  money 
once  ur  twice,  but  afterwards  refused  to 
do  so.  I  was  then  foi-ced  to  place  my 
funds  in  the  bank  as  security,  and  I  would 
draw  money  when  1  had  need  of  It,  and 
tbe  company  wonid  send  the  money  thus 
drawn  to  the  bank.  Many  times  at  the 
end  of  the  month  I  would  find  that  tbe 
company  was  In  debt  to  me,  and  on  Janu- 
ary 1,  1891,  when  my  servIceB  were  dis- 
pensed with,  I  found  that  tbe  company 
owed  me  $162.67,  which  I  have  never  re- 
ceived. Ge  my  arrival  In  St.  Louis,  how- 
ever, I  found  tbat  I  could  not  get  my 
money,  and  tbat  1  had  expended  fur  tbe 
company  $4,641.72  forlabor  doneforthem. 
I  received  from  tbem  $4,426  70,  wblch 
leaves  a  balance  of  $216.02.  I  gave  the 
company  credit  fur  all  the  money  Cheney 
ever  sent  me.  I  do  not  think  he  ever  gave 
me  one  cent  as  an  official  of  tbe  company. 
I  lived  In  St.  Louis  about  the  time  this 
action  waa  brought;  am  one  of  the  orig> 
Inal  incorporators  of  tbe  defendant;  and 
waa  a  large  stockholder,  having  urlgl- 
nsdly  taken  abuut  90,000  shares.  The  com- 
pany was  organliod  with  600,000  shares. 
Cheney  and  I  subscribed  all  the  stock,  ex- 
cept iO  shares  taken  by  Branclun.  I  did 
not  pay  a  dollar  Into  the  treasury  of  the 
company.  It  was  organized  In  East  St. 
Louis,  III.,  under  tbe  laws  ol  that  state. 
The  by-laws  exhibited  were  enacted  by 
tbe  company.  I  wrote  some  of  them  my- 
self, and  understood  the  full  text  nf  the 
same.  Tbe  compnuy,  through  Cheney  and 
myself,  buugbt  the  mine  from  Scupln.  We 
were  acting  fur  Scupln  In  placing  the  mine 


upon  the  market.  We  paid  bim  one  third 
of  the  600,000  shares  of  the  original  stock 
In  fall  pay  for  the  mine,  taking  a  deed  ex- 
pressing a  consideration  o!  $o0.000,  and 
making  to  tbe  company  a  deed  expreosins 
a  connderatlon  of  $100,000.  Beally  no 
money  was  passed  at  all,  and  there  waa 
no  other  consideration  for  the  deed  than 
as  stated.  Themoneyexpended  In  paying 
off  hands  for  labor  done  for  the  company 
came  from  the  sale  of  stock  tbat  bad  been 
donated  by  each  stockholder  for  tbe  pnr- 
poee  of  carrying  on  tbe  business  and  meet- 
ing current  expenses, and  known  as* treas- 
ury stock.'  I  did  not  put  In  any  of  my 
90,000  shares  as  treasury  stock.  No 
money  was  paid  Scupln.  He  sold  some 
of  his  stock  afterwards,  and  got  some 
money  on  It.  I  do  nut  know  tbat  Cheney 
placed  any  of  bis  stock  in  tbe  treasury. 
Debts  werehauglinKOTerttaeproperty.  we 
did  not  know  <n  tbem  nntll  the  summer  of 
1890.  They  were  paid  with  money  ad- 
vanced by  Cheney,  with  the  exception  ol 
one  lot,  which  was  paid  by  other  parties. 
I  paid  these  debts  as  the  money  was  sent 
me  by  Cheney.  They  amounted  to  nearly 
$800.  I  understood  after  I  had  paid  one  of 
these  that  the  company  did  not  owe  it. 
The  company  paid  all  my  expennes,  bnt 
have  not  paid  me  anything  fur  luoking  op 
and  arranging  these  claims.  I  put  In  my 
expenses  fur  looking  up  the  claims  against 
Cheney.  I  bad  never  had  any  experlenceln 
gold  mining  other  than  an  Interest  In 
stock  of  different  gold  mines,  bnt  have  bad 
experience  in  the  lead  and  kIdc  mines  of 
Arkansas.  I  have  speculated  some  In 
stock  of  gold  mines.  I  did  not  say  to 
Dickie  or  any  one  else  tbat  I  waa  not 
working  for  a  salary.  Did  not  tril  any 
une  that  I  was  acting  au  general  man- 
ager, nut  for  a  salary,  but  to  advance  my 
stock,  and  promote  the  mine.  1  also  held 
tbe  position  of  secretary  in  connection 
with  my  position  as  general  manager. 
It  was  my  baslnoss  to  keep  track  of  all 
the  accounts  of  tbe  company.  I  have  sold 
different  amounts  of  my  stock  therein.  I 
bave  a  certificate  of  70,000  shares  In  St. 
Louis.  I  have  about  10,000  shares  that  I 
control.  It  Is  in  my  wife's  nanie.in  blocks 
of  1,000  each,  for  tbe  purput>e  of  nale.  Do 
nut  know  l^ow  many  certificates  of  stock 
I  bave  over  this  amount.  Do  not  know 
exactly  bow  many  shares  I  bare,  bnt 
think  about  85,000.  I  bave  disposed  of  the 
balance.  I  was  one  of  the  commissioners 
who  opened  the  subscription,  and  sub- 
scribed 299,990  sbareti.  I  have  never  put 
any  money  Into  tbe  cumpany  from  tbe 
sale  of  my  stock.  The  large  amounts  that 
I  and  Cheney  subscribed  were  practically 
for  Scupln.  The  stuck  X  got  waa  for  look- 
ing after  the  sale,  helping  organise  the 
cumpany.  and  previous  expenses  In  exam- 
ining the  mine.  I  gave  it  my  persunal 
time  and  attention.  I  was  general  man- 
ager for  no  utber  company  during  this 
time.  I  occupied  the  position  of  superin- 
tendent for  the  Tr^ol!  mine,  and  received 
$50  per  month  for  the  same-  The  position 
I  occupied  was  designated  by  tbe  com- 
pany as  that  of  raanaglns  director.  Tbia 
was  at  tbe  same  time.  I  was  acting  gen- 
eral manager  for  defendant,  and  re- 
mained as  superintendent  ol  tbe  Tr^uii 
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from  April  or  May  until  name  time  In  Sep- 
tember. I  did  not  tell  Scnpln  tbat  the  Tre- 
foil Company  were  paying  me  960  per 
month,  and  U  Che  Etowah  would  pay  me 
$50  also,  that  wonid  keep  me  up  right 
nicely  wbre  I  wan  looklus  over  the  conn- 
try.  I  (lid  not  give  all  my  attention  to 
tbe  Trefoil,  but  only  gave  It  such  atten- 
tion as  was  neceaeary  during  my  leisure 
from  my  work  lor  tbe  other  company. 
Scnpln  was  superintendent  (rf  defendant, 
and  received  $100  per  moutb  as  compensa- 
tion for  hlB  services.  I  recommended 
him  tor  tbe  position  he  occupied.  Cbeney 
sent  me  the  money  to  pay  Scupln's salary, 
and  I  paid  it.  I  tbiiik  I  was  at  tbe  zinc 
mines  in  Arkansas  about  five  days  daring 
the  time  Iwas  general  managerfordefeud- 
ant.  I  never  went  to  any  board  of  direct- 
ors or  commissiouera  ol  defendant  to  get 
them  to  fix  mycompensatioD.  1  sapposed 
they  would  attend  to  the  matter  at  tbe 
proper  time.  Cbeney  and  the  rest  of  the 
Etowah  Company  knew  that  I  was  work- 
ing for  the  Trefoil  Company,  and  none  of 
tbnm  raised  any  objections,  and  It  was  by 
their  consent  tbat  1  did  so.  My  business 
aa  general  manager  sometimes  called  me 
to  St.  liOuiB,  and  that  I  might  be  away 
part  of  tbe  time  was  the  rery  reason  Scu- 
pln  was  appointed  superinteu'leot.  Cbe- 
ney was  a  director  in  tbe  Trefoil  Compa* 
ny,  and  so  was  Allen,  who  was  connected 
with  the  Etowah.  I  did  not  bear  the  con- 
veraatlon  which  Kendall  stated  took  place 
between  him  and  the  president  of  the  com- 
pany In  my  presence;  neither  did  I  tell 
Dickie  or  any  one  else  tbat  1  was  not  to 
recieive  a  salary.  I  turned  the  books  over 
to  the  vice  president,  and  he  eave  them  to 
Dickie.  In  tbe  presence  of  Bowman  and 
others  of  the  company,  I  got  tbe  books 
from  tbe  bookkeeper  of  Cheney,  under  the 
pretense  of  examining  them.  Bowman 
carried  them  to  his  ofllce,  and  gave  them 
to  Dickie.  There  was  never  any  attempt 
on  my  part  to  keep  Dickie  frum  gutting 
the  books.  I  made  no  efforts  to  defraud 
the  company.  I  rendered  It  a  statement 
in  order  tbat  I  might  get  my  money.  I 
was  general  manager  only  In  name  dnrjng 
Barton's  superlntendency,  and  am  not  re- 
aponsible  lor  the  labor  debts  bunging  over 
the  mine.  I  sent  In  my  resignation,  but 
Cheney  claimed  I  had  been  discharged 
Bome  time  before.  Dickie  was  appointed 
general  manager  about  the  time  Burton 
and  T  resigned.  The  laborers'  liens  bad 
not  been  attached  until  after  our  resigna- 
tion. I  kept  a  boob  that  I  have  not 
turned  over.  It  contained,  among  other 
things,  a  etatemeut  of  my  official  acts: 
was  my  private  property;  and  therefore  I 
refused  to  torn  It  over.  I  did  turn  over 
to  Dickie  all  the  pay  rolls  and  vouchers  of 
all  my  expenditures  for  the  company,  and 
this  book  was  merely  a  copy  of  these.  I 
was  not  notified  of  deed  of  trust  on  de- 
fendant's property  until  after  it  had  been 
placed  in  the  bands  of  trustees.  It  was 
made  for  tbe  purpose  of  throwing  me  out. 
Dickie  got  no  money  from  me.  I  furnished 
no  money.  The  company  was  in  debt 
when  I  resigned,—!  think  something  near 
f400  or  9500.— for  labor  done.  I  sold  tbe 
property  to  the  company  on  the  faith  ol 
Che  abstract  of  title  which  appeara  in  evl- 
T.16B.E.no.l9— €8 


dence.  I  received  copies  of  the  address 
and  notice  and  ol  tbe  minutes  exhibited." 
One  Reed  teatlfled  tbat  he  kept  the  pay 
roll  of  tbe  Trefoil.  Pollard  received  917B 
per  month  as  superintendent,  and  gave 
tbe  company  all  of  his  time.  Witness  did 
not  know  what  tbe  regular  pay  for  such 
work  Is.  One  Messer  testified  tbat  the 
reasonable  value  of  sucb  work  as  that  per- 
formed by  plaintiff  hi  Irom  S150  to  f600  of 
$BOii,  taking  Into  consideration  the  fact 
of  tbe  man's  qualifications.  II  be  was 
not  n  capable  man  bewonld  not  be  worth 
anything,  and  the  company  would  not 
have  employed  him.  Saw  plaintiff  in  tbe 
tunnel  at  defendant's  property,  directing 
tbe  bands,  etc.  Dickie  testified:  "At  a 
meeting  of  the  stockholders,  the  mine  was 
placed  In  tbe  bands,  of  trastees.  An  or- 
ganisation of  the  Phoenix  was  perfected 
by  giving  twenty-tour  shares  ol  Etowah 
stock  for  one  of  Phoenix.  PlalDttff  is  sat>- 
stantlally  correct  In  his  remarks  concern- 
ing tbe  manner  In  which  I  got  the  books. 
We  have  figured  out  that  there  has  b^n 
about  $80,000  worth  of  stock  sold,  and  we 
can  only  account  tor  $14,000,  though  we 
do  not  charge  plaintiff  with  this.  It  Is 
true  he  turned  over  to  roe  the  pay  rolls 
and  vouchers  as  stated  by  blm." 

In  the  by-lawB  of  tbe  company  appear- 
ing In  evidence.  It  is  provided  that  tbe  sec- 
retary shall  have  charge  of  tbe  company's 
office,  and  the  custody  of  Its  books,  pa- 
fwrs,  and  docnmeats,  which  shall  be  open 
to  inspection  of  any  stockholders,  and 
sfaall  keep  the  minutes  of  the  stockholders* 
meetings,  etc.  The  general  manager  Is  re- 
quired to  be  subject  stall  times  and  In 
all  matters  to  tbe  direction  and  control 
of  the  board  of  dire<!turB  and  tbe  execu- 
tive committee.  He  shall  not  have  power 
to  contract  any  debt,  or  Incur  any  liabili- 
ty unless  authorised  by  the  board  of  di- 
rectors or  executive  committee,  and'sball 
receive  soch  compensation  for  his  services 
as  tbe  board  of  directors  may  Irom  time 
to  time  fix  and  allow. "  From  the  direct- 
ors' minutes  of  November  14,  1S89,  it  ap- 
pears tbat  plaintiff  was  appointed  geiieral 
manager,  and  empowered  to  appoint  a 
superintendent  of  mines,  and  to  take 
Immediate  steps  to  begin  operations  on 
tunnel,  etc.  From  tbe  minutes  of  June 
2, 1800,  Cbeney,  Bowman,  and  plaintiff  be- 
ing  present,  and  Allen  and  Scupin  being 
absent.  It  appears  that  there  was  a  dis- 
cuusiun  of  the  past,  present,  and  future 
policy  of  tbe  management.  Several  let. 
ters  were  presented  from  tbe  superin- 
tendent, alter  which  t-be  board  ordered 
that  the  general  manager  be  empowered 
to  take  the  entire  management  of  the  com- 
pany in  formulating  tbe  manner  in  which 
the  mine  should  bo  worked,  and  payments 
made  to  tbe  miners  or  laborers,  and  en- 
tire Bupervialon  of  the  superintendent, 
foreman,  laborers,  etc.;  that.  In  so  doing, 
he  should  be  acting  as  a  representative  ol 
tbe  bonrd.  and  with  the  entire  authority 
of  the  board  to  use  his  own  methods  and 
manner  of  carrying  out  the  euOu  and 
aims  of  the  company  as  projected;  tbat 
be  be  requested  to  spend  more  of  his  time 
at  tbe  mines  and  enjoy  a  more  general 
supervision  than  In  the  past,  and  attend 
personally  to  the  pay  rolls  every  montb. 
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or  to  soctianee  tliera  as  to  suit  his  con- 
Tenience;  tlint  be  make  all  purcbttfies,  and 
pay  all  bills,  retarning  Touchers  to  the 
company  therefor;  that  be  be  empowered 
to  make  and  reject  contrauts,  subject  al- 
ways to  the  will  and  power  ol  the  board ; 
that  ScqdId  be  requested,  through  the 
general  monaeer,  to  give  his  entire  atten- 
tion and  time  to  the  work  ot  the  mines, 
and  to  push  the  work  on  the  tonnel  frith 
all  speed,  etc.  Ifc  farther  appears  that  on 
September  18, 1890,  the  atockbolders  of  tbe 
company  met.  and  elected  as  directors 
Bowman,  Cheney,  Elcemoyer,  Allen,  and 
plaintiff;  and  on  tbe  same  dav  tliedlrect- 
ors  elected  Cheney  president  and  treasu- 
rer, Bowman  vice  president,  and  plaintiff 
secretary  and  general  manager.  On  De- 
cember 38, 1890,  was  held  a  special  meeting 
of  the  board  of  directors,  when,  on  mo- 
tion of  Bizemoyer,  seconded  by  Bowman, 
the  president  was  authorized  to  employ 
a  superintendent  for  the  mine,  and  to  dis- 
pense with  tbe  services  of  plaintiff.  On 
Fe1t)i*uary  2,  1891,  at  a  regular  meeting, 
Cheney,  Bowman,  Allen,  Kendall,  and 
plaintiff  being  present,  a  motion  to  ap- 
prove the  special  meeting  last  mentioned 
was  carried,  over  plaintiff's  protest,  on  tbe 
ground  that  no  notice  of  said  meeting 
was  given  as  required  by  the  by-laws  and 
by  the  statutes  ot  Illinois,  and  therefore 
the  proceedings  were  illegal  and  void.  On 
April  6, 1881,  a  regular  meeting  was  held, 
ac  which  the  resignation  of  plaintiff  as 
general  manager  was  accepted,  over  the 
protest  ot  Cheney,  on  tbe  grnnnd  that 
plaintiff  had  been  dlscbai^ed  on  December 
23, 1S90.  An  abstract  of  title  to  the  lands 
conveyed  to  tbe  company  by  <3heney  and 
plaintiff  appearad  In  evidence,  la  which 
abstract  R.  H.  Baker,  attorney  at  law, 
certlQed  that  tbe  true  and  legal  title  of  tbe 
same  was  in  Scnpln;  also  a  certificate 
thereto  appended,  In  which  theclerk  of  tbe 
saperlor  court  stated  tbat  no  Judgment 
or  liens  appeared  upon  tlie  records  of  his 
office  aiealnst  Scupln.  These  papers  were 
dated  September  20,  188». 

Kendall  testified  for  the  defendant :  "T 
had  a  converHation  with  Cheney,  in  the 
presence  oT  plaintiff,  who  was  a  few  feet 
away,  sitting  at  his  desk  In  the  office  ot 
tbe  company  In  St.  Lonis,  In  tbe  early  part 
ot  1890,  when  I  was  being  solicited  to  take 
stuck  Id  the  company.  Cheney  stated 
that  none  of  the  officers  were  to  receive 
a  money  consideration  fur  their  services, 
naming  them  all,  except  the  superintend- 
ent at  tbe  mine,  who,  he  stated,  was  to 
receive  a  salary.  Tbey  were  not  to  re< 
ceive  a  salary  antU  the  mine  was  onapay- 
ing  basis.  Plaintiff  did  not  dispntft  It, 
The  mine  has  never  yet  been  placed  on  a 
paying  haaln.  Dickie  is  in  charge.  I  heard 
him  ask  plaintiff  for  a  statement  of  his  ac- 
count. Plaintiff  said  he  did  nothaveit  by 
him  just  then,  or  something  to  that  eflecc, 
and  tbat  he  woold  band  It  to  blm  In  a 
few  days.  This  wasearly  last  year  before 
this  suit  was  brought.  Plaintiff  never 
said  anything  to  us  about  a  salary  until 
Dickie  was  pressing  him  tor  a  statempnC 
ot  his  account.  He  brought  In  account, 
giving  in  a  lump  the  money  be  hud  re- 
ceived and  the  money  he  had  paid  out, 
and  tacked  onto  tbe  bottom  ot  tbls  an- 


accounttor  $150  per  month  for  a  salary 
This  statement  corresponded,  aa  I  recol- 
lect, with  what  plaintiff  swore  a  while 
ago.  Tbey  got  me  tor  fSOO  In  cold  cash. 
I  have  a  certificate  ot  stock,  though  my 
name  and  stock  do  not  appear  on  any 
ot  tbe  company's  books.  I  bought  from 
Cheney,  the  president.  I  am  treasurer  at 
present.  I  found  things,  on  my  entrance 
upon  my  duties,  in  great  confusion.  I  do 
not  know  whether  Cheney  sent  money 
down  here  as  an  Individual  or  as  presi- 
dent. The  stock  boagbt  should  appear  on 
the  company's  books.  Z  paid  only  twen- 
ty-flve  cents  per  share  tor  mine.  Tbecom- 
pauy  was  sold  out,  and  bought  in  by  a 
committee  appointed  for  that  puprose, 
and  la  now  nnder  tbe  name  of  the'Pboe- 
nlx,*  I  will  get  my  percentage  of  atock 
In  the  Phoenix.  Plaintiff's  stock  waa  re> 
jected  or  not  permitted  to  be  voted,  on 
tbe  ground  tbat  he  did  not  pay  one  cent 
tor  it.  I  became  a  director  early  in  1891. 
Plaintiff  did  not  turn  over  any  stock 
ledger."  Dickie  teetifled:  **  [  have  been 
acting  as  secretary  and  general  manager 
for  the  company  since  February  S,  1891. 
Plaintiff  was  my  predecessor.  No  books 
were  turned  over  to  me  by  him,  and  I 
spent  about  sixty  days  gathering  them 
together.  Tbe  vice  president  went  to  him, 
and  got  some  books,  and  turned  them 
over  to  me,  and  I  was  never  In  pusseeslon 
of  the  stock  ledger.  It  there  was  any.  T 
subscribed  for  stock  with  the  understand- 
ing that  tbe  title  to  the  land  was  all  right, 
and  I  was  assured  tbat  this  waa  the  case 
by  plaintiff,  who  also  told  me  be  waa  aim- 
ply  acting  as  general  managerfor  tbe  pur- 
pose of  advancing  his  own  stuck,  and  as 
a  promoter.  He  said  none  ot  the  officers, 
except  superintendent,  were  to  receive  pay 
for  tbeir  services.  His  statement  tbat  tbe 
titles  were  all  right,  and  that  be  had  an 
abstract  of  title  to  that  effect,  caused  me 
to  Invest.  He  and  I,  together,  have  since 
bought  ten  lots  to  malEe  the  titles  good. 
I  had  to  pay  S600,  in  addition  to  attor- 
neys' fees,  for  the  same  purpose.  These  a. 
fas.  were  against  Scupin.  They  and  some 
laborers' liens  wore  Isvied  on  the  compa- 
ny's property.  1  paid  them  off.  After 
tbls  suit  was  brought.  I  asked  plaintiff 
why  be  was  suing  for  fITSper  month,  and 
he  said  he  sned  for  enough,  so  that  tbe 
court  could  cut  it  down  to  whatever 
amonnt  was  right.  He  told  me  he  would 
get  posBesslnn  ot  the  company  to  keep 
Cheney  from  taking  things.  The  labor 
debts  for  wblch  the  liens  were  filed  were 
contracted  while  plaintiff  was  In  charge  of 
tbe  property.  I  got  books  purporting  to 
be  the  company's  books,  though  I  se* 
rlouBly  doubt  It.  I  think  there  was  an- 
other set  ot  books,  because  there  were 
Items  ot  another  set  charged  in  the  ex- 
penses, and  tliey  have  never  been  account- 
ed for.  Idouotkoow  how  theflrst  twelve 
leaves  came  to  be  missing  from  some  of 
the  books,  but  was  told  that  tbey  were 
incorrect,  and  for  tbat  reason  removed. 
This  was  tbe  statement  made  in  regard 
to  all  of  the  books.  The  book  of  min- 
utes which  plaintiff  kept  as  secretary  was 
in  good  shape,  with  nothing  missing  from 
It.  Cheney  and  plaintiff  told  me  that  no 
stock  of  private  Indivldaals,  naming  Sea- 
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pin  and  otbern,  Bboold  be  sold.  Scnpln 
testified;  "I  was  RoperlntendeDt  Tor  de- 
fendant when  plaintiff  was  KPneral  mana- 
ger  and  secretary.  He  was  at  the  mines 
four  OF  five  times  dnrfn?  the  week.  He 
told  me  he  woold  pay  me  a  little  bill  due 
me  for  board  when  the  compnny  paid  his 
salary.  He  anfd  the  Trefoil  was  paying 
him  f50,  and  that,  If  he  could  get  $50  or 
$75  per  month  out  of  the  Etuwah  of 
what  they  owed  him,  he  would  nntbeln 
SQch  a  strain.  I  did  not  think  he  knew 
mnch  aboat  fcold  mining.  Do  not  know 
whether  be  was  there  all  the  time  or  not, 
as  I  eoDld  only  be  at  one  place  at  a  time. 
The  hands  were  working  at  different 
places.  He  could  have  been  present  with- 
ODt  my  seeing  him.  My  feelings  are  not 
good  to  him.  As  I  got  $100  I  think  he,  as 
general  manager,  was  entitled  to  $150  per 
month.  I  owned  this  property,  and  do  a 
part  of  It  yet.  I  sold  it  to  Cheney  and 
plaintiff,  in  consideration  ot  SOO.OOU  shares 
of  stock,  and  afterwards  donated  another 
25,000  shares  to  the  promoters.  I  was  a 
director,  hnt  did  not  know  anything 
about  plaintiff's  salary,  T  was  never 
asked  whether  he  should  receive  a  salary 
or  not.  I  told  them,  If  any  defects  came 
op  In  the  titles,  I  would  make  them  good, 
and  26,000  shares  of  my  stock  went  for 
that  purpose.  I  think  plain  till  knew  there 
was  something  wrong  with  the  titles.  I 
received  some  money  on  my  stock,  but 
when  I  wanted  mure  they  shoved  me  off 
In  the  corner.  They  But  50,000  ot  my 
shares.  They  ought  to  have  known  of 
the  defects  in  the  titles.  Dickie  told  me 
the  company  would  be  reorganized,  and 
tbe  Btoekboldera  would  all  be  in  It,  except 
plaintiff.  The  reason  he  gave  tor  leaving 
plaintiff  out  was  that  he  bad  never  paid 
anything  for  his  stock,  or  paid  anything 
Into  the  company.  The  Fhneuix  Compa- 
ny has  never  refused  me  recognition,  bnt 
they  are  not  willing  to  recognti.e  the 
stock  1  gave  theotber  parties.  Dickleand 
Kendall  told  me  a  day  or  two  ago  that 
they  were  willing  to  recognise  me  in  the 
new  organisation,  bnt  they  intended  to 
freese  plaintiff  oat." 

Wter  Boyd  and  Af.  O.  Boyd,  for  plaintiff 
In  error.  iVtee  A  Chh  rten,  lor  defendant 
in  error. 

Feb  Cubiau.  Judgment  afflrmea. 


(38  S.  C.  879) 

LATIMEB  V.  LATIMBII  et  aL 
(Sopreme  Conrt  of  Sooth  Carolina.  Mardi  0, 
18030 

Covenant — Asbuhption  op  Mortoaob  —  Action 
FOH  Breach — UorFiciBxoY  of  Complaint. 
1.  In  an  action  for  breach  of  covenant  the 
complaint  alleged  that  a  firm,  of  which  plain- 
tiff was  a  member,  conTe3;ed  to  defendant's 
testator  a  tract  of  land  subject  to  a  mortgage 
of  $16,500,  which  said  testator  agreed  m 
writing  ander  seal  to  pay  u  the  consideration 
of  tbe  conveyance  to  nim;  tliat  later  defend- 
ant's testator  conves^ed  the  tract  to  four  per- 
sona, of  whom  plaintiff  was  one,  one  fourth  in- 
terest to  each,  and  th&j  went  into  iwssession 
of  the  premises,  and  on  tbe  assurance  of  their 
cantor  that  he  would  pay  off  the  mortsrage  as 
agreed,  and  that  it  would  be  safe  for  plaintiff 
to  give  op  his  other  bnsineBB  and  move  onto 


the  premises,  he  did  so;  and  that  the  property 
was  subsequently  sold  under  the  mortgage  for 
¥0,000,  and  plomtiff  was  evicted,  and  was  so 
obliged  to  contribute  $2,250  towards  the  mort- ' 
gage  debt  assumed  by  defendant's  testator,  for 
wmcb  smn  he  demanded  judgment.  Held,  that 
the  complaint  stated  a  good  cause  of  action, 
since  tbe  legal  efifect  of  the  assumption  of  the 
mortgage  was,  as  between  the  parties,  to  make 
defendant's  testator  the  principal  debtor  and 
plaintiff's  firm  snretiea  for  him. 

2.  Neither  is  the  complaint  defective  be- 
cause it  failed  to  state  that  any  porcbase  mon- 
ey  was  in  fact  paid  In  consideration  of  tbe  deed 
from  defendant's  testator  to  plaintiff  and  the 
three  other  grantees,  since  tbe  complaint  does 
not  allege  that  it  was  a  voinntary  deed,  and  on 
the  face  of  tbe  complaint  the  deed  referred  to 
imports  a  consideration. 

3.  Even  if  the  deed  was  Tolnntary,  It  is 
immaterial,  since  the  action  may  be  regarded 
as  one,  not  for  a  breach  of  the  covenant  of 
warranty,  but  for  a  breach  of  the  covenant  con- 
tained in  the  agreement  by  defendant's  testator 
to  pay  the  mortgage  debt,  which  was  baaed  on 
a  valnable  consideration,  or  as  an  action  by  a 
surety  to  recover  money  which  be  has  bem 
compelled  to  pay  for  his  piindpal. 

4.  The  reference  in  the  complaint  to  the 
foreclosure  of  the  mortgage  affords  no  ground 
for  the  objection  that  the  complaint  on  Its  face 
shows  that  the  matter  In  controversy  is  res 
adjudioata,  since  there  is  no  identity  between 
the  two  acti<ms  as  to  snbject-matter,  cause  vt 
action,  or  parties. 


Appeal  Irom  common  pleas  cimuit  conrt 
oi  Greenville eoun  ty ;  J.  H.  Hddbon,  J  udge. 

Actliin  by  James  H.  Latimer  against 
Joseph  P.  Latimer  and  others,  executors 
of  Hewlett  Sullivan,  for  breach  of  cove- 
nant. There  was  Judgment  tor  plulntin, 
and  defendants  appeal.  Affirmed. 

Effrle,  Orr  &  Moooey,  for  appellants. 
Benet,  McCuHoxigb  &  Parker,  for  respond- 
ent. 

UgIver,  C.  J.  Tbe  only  question  pre- 
sented by  this  appeal  Is  whether  the  cir- 
cuit judge  erred  in  refusing  the  motion  to 
dismiss  the  complaint  upon  the  ground 
that  the  facts  stated  In  the  complaint  are 
not  auffldent  to  constitute  a  cause  of  ac- 
tion. To  determine  this  qneatlon  it  Is  nec- 
essary, first,  to  asrertftln  what  facts  are 
stated  In  tbe  cnmpluint,  and  then  to  In- 
quire whether  such  tacts,  If  established, 
are  sufficient  to  constitute  a  cause  of  ac- 
tion. The  allegations  of  the  complaint  are 
substantially  as  follows:  That  on  the 
24th  of  July,  1883,  a  copartnership,  styled 
P.  D.  Huff  &  Co.,  of  which  plaintiff  was  a 
member,conveyed  to  defendants' testator, 
Hewlett  tSullivan,  a  certain  tract  of  land 
for  and  In  consideration  ot  the  sum  of  $16,- 
600;  that  at  tbe  time  of  the  said  convey- 
ance thesald  tract  of  laud  was  covered  by 
a  mortgage  in  favor  of  one  W.  D.Sallivan, 
as  assignee  of  the  Sullivan  Mannfac taring; 
Company,  to  secure  tbe  payment  of  th« 
sum  of  $16,600;  that  the  said  Hewlett  Snl 
livan  agreed  to  pay,  as  the  consideration 
of  the  above-mentioned  conveyance  tu 
him,  thesald  mortgage  debt,  tin d  on  tht* 
same  day  entered  into  an  agreement  In 
writing,  under  seal,  to  that  'effect,  with 
the  parties  composing  the  said  firm  uf  F. 
D.  Huff  &  Co. ;  that  on  tbe  lOtb  of  August, 
1888,  the  said  Hewlett  Sullivan,  by  his  deed 
containing  a  general  covenant  of  warran- 
ty, conveyed  to  four  persons  named,  of 
whom  tbe  plaintiff  was  one,  tbe  said  tract 
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of  land,— "that  la  to  say.  one  fourth  Inter- 
rat  each  to  the  ahore-iianied  parties;" 
that  the  (iatd  foar  parties  **  went  into  pos- 
sesaloD  uf  the  said  land,  and  remained  In 
puawsston  until  the  time  hereinafter  apecl- 
fled;  thisplalntiff  giving  up  hla  other  bnsl- 
ness  and  movloff  npon  the  said  pretQlses, 
and  at  the  time  they  went  Into  the  posees- 
alon  of  the  said  premises  the  said  Hewlett 
Sullivan  assured  this  plaintiff  that  be 
would  pay  uH  the  said  mortgage,  as  he 
agreed  to  do,  and  that  be  might  give  up 
hla  other  buslnessand  move  upon  the  said 
premlaee  with  the  full  assnrance  that  the 
mortgage  upon  It  would  be  paid;**  that 
aubsequently,  to  wit,  on  the  26th  day  of 
May.  Ib86,  the  said  tract  of  land  was  sold 
under  a  Judgment  to  foreclose  said  mort- 
gage, and  this  plaintiff  was  ousted  from 
the  possession  of  sold  land,  and  the  pur- 
chaser at  each  sale  was  put  In  poseesslon ; 
that  at  Bald  sale  the  property  brought  the 
anm  of  $9,000,  and  the  plalqtltf  was  thus 
forced  to  cnntribate  one  fourth  of  that 
sum  towards  the  payment  of  the  mort- 
gage debt  which  said  Hewktt  iSullIvan 
bad  assumed  to  pay  as  the  conslderatlou 
whereby  he  acquired  the  title  to  said  land. 
Wherefore  Judgment  la  demanded  against 
thedetendant«,eBexecntoni  of  the  lastwill 
and  testament  of  said  Hewlett  Sullivan, 
for  tbesum  of  92,250.  onefourtb  of  the  said 
sum  of  $9,000,  with  Intereat  from  the  time 
of  the  sale. 

If  these  facts  be  true,  fand  they  mast  be 
assumed  to  be  so  for  the  purposes  of  this 
Inquiry.)  then  it  la  clear  that  they  consti- 
tute a  Bufflcleut  cause  of  action.  Practi- 
cally they  amount  to  this:  that  the  plain- 
tiff's property  has  been  sold  to  pay  a  debt 
which  Hewlett  Sullivan  had  not  only  cov- 
enanted In  writing,  under  seal,  to  pay, 
whereby  be  acquired  title  to  the  property, 
but  be  induced  the  plaintiff  to  give  up  his 
other  business,  and  go  Into  the  possession 
uf  the  property,  by  the  assurance  that  the 
mortgage  resting  upon  it  would  be  paid  ; 
and  surely,  when  Hewlett  Sullivan  disre- 
garded his  covenant  and  assurance,  and 
Buffered  the  property  to  be  sold  under  the 
mortgage,  whereby  the  plaintlfT  lost  bis 
property,  be  certainly  has  a  good  cause  of 
Bctlonagalusi  Hewlett  tSnlUvan.or  rather 
hlH  executors,  for  tbe  wrong  which  be  has 
suffered  by  reason  of  tbe  failure  of  said 
Hewlett  Sullivan  to  keep  bla  eoveoant, 
based  upon  a  valuable  consideration,  and 
to  make  good  his  assurances  to  tbe  plain- 
tiff. It  will  be  observed  that  there  is  no 
distinct  statement  In  tbe  complaint  that 
tbe  plaintiff,  as  one  of  the  members  of  tbe 
firm  of  P.  1).  Hutt  ft  Co.,  was  one  ot  tbe 
mortgagors  In  the  mortgage  to  W.  D.  SnI- 
llvan  as  assignee,  and  aa  such  originally 
liable  for  tbe  debt  secured  by  that  mort- 
gage; but,  as  that  fact  may  possibly  be 
inferred  from  the  language  ot  tbe  written 
agreement  whereby  Hewlett  Sullivan,  In 
consideration  of  theconveyance  to  him  by 
Huff  &  Co.  of  tbe  land,  covenanted  to  paj' 
tbe  said  mortgage  debt,  (a  copy  of  wbleb 
iB  Incorporated  ui  tbe  complaint,)  and  as 
both  parties.  In  tbe  argument  here,  seem 
to  treat  It  as  one  ot  the  facts  In  the  case, 
we  will  assume  that  It  Is  so.  The  attitude 
or  relation  of  the  parties  towards  each 
other  would,  npon  this  asBumptlon,  be 


this :  P.  D.  Huff  ft  Co..  of  whom  tbe  plain- 
tiff was  one,  being  the  owners  ot  tbe  laud 
which  was  covered  by  their  mortgage  to 
W.  D.  SulUvan  aa  assignee,  conveyed  tba 
land  to  Hewlett  Solllvan  in  conaideration 
that  he  would  asBume  tbe  payment  uf  tba 
mortgage  debt,  and  thereby  relieve  Hutt 
ft  Co.  from  liability  therefor;  In  other 
words,  Hewlett  Sullivan,  Instead  of  pay- 
ing to  Huff  ft  Co.  tbe  purchase  money 
agreed  upon,  bound  himself  to  pay  a  debt 
due  by  Huff  ft  Co.  to  W.  D.  Sullivan  as  as- 
signee, tbe  legal  effect  of  whlcb  was  (aa 
between  tbe  parties,  at  least)  to  make 
Hewlett  Sullivan  the  principal  debtor, 
and,  as  such,  pilmorlly liable  forthe  mort- 
gage debt,  white  Huff  ft  Co.  were  his  snre- 
tles  merely.  Hence  when  the  plalntlfl's 
property  (one  of  tbe  sureties)  was  sold  to 
pay  the  debt  of  the  principal  debtor,  that 
would  give  him  a  good  caaae  of  aetlon 
against  the  estateofsnch  principal  debtor. 
See  S  Pom.  Eq.  Jur.  § 

It  Is  urged,  however,  that  the  deed  of 
10th  of  AugBst,  1S83,  whereby  Hewlett 
Sullivan  conveyed  tbe  land  to  the  plaintiff 
and  three  others,  was  a  voluntary  deed, 
without  any  valuable  consideration:  and 
hence,  tboagh  it  contained  a  general  cov- 
enant of  warranty,  n  .actlnnGan  be  main- 
tained tor  the  breach  of  such  warranty. 
Inasmuch  as  tbe  complaint  contains  no 
statement  <if  the  amount  of  the  porchaae 
money,  and  there  is  no  allegation  that 
any  purchase  money  was  in  fact  paid,  and 
the  statute  fixes  the  amount  of  the  pur- 
cbaae  money,  with  interest  from  the  time 
of  eviction,  as  tbe  measure  of  the  dam- 
ages. Oen.  St.  S  This  posltloo  can- 
not be  anstatned,  for  the  reason  that, 
while  the  complaint  does  dot  state  the 
amount  of  the  purchase  money.  It  does 
not  state  that  tbe  deed  was  voluntary, 
and  the  question  which  we  are  called  up- 
on to  determine  must  be  considered  solely 
with  reference  to  what  appears  iu  the 
compledut.  It  la  true  that  It  was  admit- 
ted in  tbe  argument  here  that  this  was  a 
voluntary  deed,  but  wbetber  that  admis- 
sion was  made  before  the  circuit  Judge 
does  not  appear;  and,  as  we  are  limited 
simply  to  a  review  of  the  action  of  tbe 
court  below,  and  aa.  in  tbe  absence  of  any 
evidence  to  the  contrary,  we  muet  assume 
that  tbe  clrenit  Judge  based  tats  cunclu- 
Blon  upon  whatappearedlntbecomplalnt 
as  It  Is  set  out  in  tbe  "case"  prepared  for 
argument  here,  our  Inquiry  would  prop- 
erly be  limited  to  the  question  whether 
tbe  clrcnlt  Judge  erred  In  holding  that  tbe 
complaint  as  Bet  out  In  tbe  "case"  con- 
tained a  statement  of  facta  snfllcient  to 
constitute  a  cause  of  action.  Bat  waiv- 
ing this,  and  assuming  that  It  did  appear 
In  the  court  below  that  this  deed  was  a 
Voluntary  deed,  we  still  think  that  the 
position  taken  by  counsel  for  appellant 
cannot  be  sustained,  for  tbe  reason  that, 
even  conceding  that  no  action  can  be 
maintained  for  tbe  breach  of  a  covenant 
of  warranty  contained  In  a  volontary 
deed  by  reason  ol  the  absence  of  any 
measure  of  damages,  we  do  not  regard 
this  aa  on  action  of  that  character.  Un 
the  contrary,  tbe  action  may  be  regarded 
as  an  action  for  the  breach  of  the  cove- 
nant contained  in  the  agreement  wliereby 
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Hewlett  Sainven  assnmed  the  payment  of 
the  mortsage  debt,  which  roveoaat  was 
DDqaeBtlonably  baeed  upon  u  valuable 
consideration  ;  or  an  an  antlon  bya  enrety 
to  recover  money  which  be  has  been  com- 
pelled to  pay  for  hlH  principal.  The  fact 
that  the  deed  from  Hewlett  t^nlllTan  to 
the  plaintiff  and  the  three  others  was  vol- 
untary—not baMd  upon  a  valuable  con- 
si  nerat1on-~cannot  affect  the  qaestloD. 
Where  one  makes  a  gift  to  another  he 
cannot  practically  revoke  th&Kirt  bycans- 
Ing  the  donee  to  pay  a  debt  of  the  donor. 
Francia  v.  Lehre,  1  Rid).  Eq.  271,  recoft- 
nlied  and  aflflrmed  In  Lawton  v.  Hunt,  4 
Rich.  £q.  252,  where  Wardlaw,  Ch.,  nsea 
this  Btroug  langnage:  "The  conrt,  [In 
FranelH  v.  Lehre,]  referring  to  VlUera  v. 
Beaumont,]  Vem.  100,  scouts  the  propost- 
thm  that  one  may  purchase  property,  then 
make  a  gilt  ol  It.  end  afterwards  revoke 
the  fdft  by  pompelllng  the  donee  to  pay 
the  donor'a  debt."  HereHewlettSnltlvan, 
after  pnrchaelng  the  land  from  Hnfl  ftCo., 
and  giving  It  to  other  persons,  two  of 
whom  were  not,  so  far  as  appears,  in  any 
way  connected  with  Hnfl  ft  Co.,  practical- 
ly compels  his  donees  to  pay  his  own  debt, 
and  therefore  this  cane  fall?  directly  under 
the  rule  laid  down  In  the  two  cases  last 
cited. 

The  appellants'last  ground  of  appeal  Is: 
"Beranse  It  appears  upon  the  face  of  the 
complaint  that  the  matter  In  rontroversy 
Is  res  a^udlcata."  We  are  utterly  miable 
to  conceive  any  fonndatlon  whatever.for 
this  ground.  The  only  other  proceeding 
alluded  to  In  the  complaint  Is  the  action 
by  W.  D.  Snillvan,  as  assignee,  against  P. 
D.  HutI  ft  Co.  and  Hewlett  Sjllivan,  to 
foreclose  his  mortKage;  and  that,  lacking 
as  It  does  every  essential  element  of  a 
plea  of  res  atfJaiHeata,  certainly  cannot 
afford  any  ground  for  sucb  a  plea.  There 
Is  no  Identity  either  of  subject-matter, 
cause  of  action,  or  parties.  The  judg- 
ment of  this  court  lb  that  the  Judgment  of 
the  circuit  court  be  affirmed. 

BfcOowAN  aud  Pope,  JJ.,  concur. 


()s  s.  o.  no) 


STATE  T.  SMITH. 


(Supreme  Court  of  South  Carolina.    Feb.  IS, 

1883.) 

Grand  Jury— Sommokin-o. 
Thoagh  Gen.  St.  S  2629,  provides  that 
the  cleric  of  the  court  of  seneral  sessions  in 
each  county,  not  less  than  15  days  before  the 
commeDcement  of  the  first  term  of  the  court 
in  each  year,  shall  issue  his  venire  for  the 
grand  jury,  It  is  a  mere  irregularity  to  issue 
the  Ten  Ire  13  instead  of  16  days  before  the  eon- 
veniDg  ot  the  court,  and  an  faidictment  finuid 
by  them  la  valid. 

Appeal  from  general  sessions  circuit 
eonrt  ot  Colleton  connty ;  J.  H.  Hcdson , 
Judge. 

Caleb  Smith  was  convicted  of  man- 
slaughter, and  appeals.  Affirmed. 

Fisbbnroe  dt  Oruber,  tor  appellant.  W. 
Perry  itSurpby  and  Q,  Duacaa  Bellinger, 
for  the  Rtate. 

BfcGoWAM,  J.  The  defendant,  Crileb 
Smith,  was  arratgnsd  and  tried  for  mnr 


der  at  the  November  term  of  the  conrt, 
1892.  for  Colleton  connty.  On  his  arraign- 
ment, and  before  he  pleaded  "not  guilty." 
his  counsel  moved  the  court  to  quash  the 
Indictment,  on  the  ground  that  the  grand 
Jury  which  found  the  Indictment  was  not 
a  legal  Jury,  for  the  reason  that  It  had 
not  beendrawn  In  accordance  with  law,ln 
this:  that  the  reoirs  was  dated  on  Febru- 
ary 2, 1S02,and  the  court  for  the  county  of 
Colleton  commenced  on  February  16, 18B% 
"less  than  fifteen  days  before  the  com* 
mencement  of  the  flrst  conrt  In  the  year," 
In  violation  of  section  2629  of  the  General 
Statates,  which  requires  that  "the  clerk  ol 
the  conrt  ot  genpral  sessions  In  each  coun- 
ty, not  less  than  fifteen  days  before  the 
commencement  ot  the  flrst  term  of  the 
court  In  each  year,  etc.,  shall  Issue  his 
venire,^  etc.  The  Judge  retneed  the  mo- 
tion, and  the  defendant  was  found  guilty 
ot  manslunghter.  He  then  moved  In  ar- 
rest of  judgment  and  for  a  new  trial,  both 
of  which  motions  were  refused,  and  the 
defendant  sentenced.  The  defeudant  now 
appeals  to  this  court,  upon  the  following 
grounds:  First,  for  that  the  presiding 
Judge  was  In  error  In  overrnllng  defend- 
ant*H  motion  to  quash  the  bill  of  Indict* 
ment;  second,  for  that  he  was  In  error  Ir 
holding  that  the  grand  Jury,drawn  for  the 
year  1892  was  a  valid  grand  Jury;  third, 
lor  that  he  ivas  In  error  In  overruling  the 
defendant's  motion  In  arrest  ol  judgment 
and  for  a  new  trial;  /birrth,  for  that  he 
was  In  error  In  holding  that  the  service  of 
the  venire  upon  the  sheriff  by  the  clerk  of 
the  court  18  days  before  the  conven- 
ing of  the  court  ot  general  sessions  was  a 
compliance  with  the  statute  regulating  the 
drawing  of  the  grand  Jury,  etc. 

As  we  understand  It,  there  la  bnt  one 
question  In  this  case,  vis.  whether  the 
drawing  of  the  grand  Jury  18  Instead  of  15 
days  before  thecunvening  ol  theconrt  was 
such  an  Irregularity  a^  must  be  held  so  fa- 
tal as  to  avoid  all  the  Indictments  found 
by  them.  It  Is  true  that  courts  are  partic- 
ular In  requiring  care  in  the  organisation 
of  juries,  but  there  Is  a  limit,  and  we  can- 
not think  that  the  direction  in  the  act  as 
to  the  number  of  days'  notice  required  to 
be  Kiven  was  essential  to  the  validity  of  all 
the  acts  done  by  the  Jury  for  nearly  a 
year.  There  is  certainly  nothing  ot  sub- 
stance In  the  ohjection,  as  the  jiirnre  sum- 
moned appeared,  and  discharged  their  du- 
ty. The  objections  made  to  the  organisa- 
tion of  Juries  are  numerous  and  various, 
and  therefore  wc  think  the  rule  Is  properly 
stated  In  the  ninth  volume,  paf^e  3,  of  the 
Encyclopoedlaof  Law,  att  follows:  "Slight 
irregularities  In  selecting,  drawing,  and 
summoning  and  In  the  names  of  the  grand 
jurors,  where  none  of  the  snbstantlal 
rights  ot  the  accused  are  affected,  do  not 
affect  the  validity  of  the  panel;"  citing 
numerous  cases.  "A  defendant  personally 
present  or  present  by  attorney  when  hia 
case  Issnbmitted  to  the  grand  Jury  waives 
his  right  by  falling  to  object  to  the  pttnel 
at  that  time."  Id.  We  do  not  regard 
thin  case  as  at  all  analogous  tu  that  cited 
In  the  argument,— ijlmmtfDS  v.  Cochran,  Sfl 
8.  C.  .12, 6  S.  E.  Rep.  869.  That  was  a  cass 
later  partes  of  claim  and  delivery  In  a  trial 
Justice  eonrt.  Tbs  property  claimed  was 
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taken  from  the  defeDdanC  and  placed  In 
tbe  hands  of  the  constable,  and  therefore 
In  thatcase  (as  in  others  of  tbe  same  char- 
acter) there  was  a  partlcalar  reason  why 
the  plaintiff  should  not  delay  in  hia  salt 
to  test  the  right;  and  hence  section  71, 
suhd.  12,  of  the  Code  provides  that  "the 
Hald  trial  Justice  shall  at  tbe  same  time 
iesuea  summons  directed  to  the  defendant, 
and  reqotrlng  bim  to  appear  before  the 
said  trial  Jnstlce  at  a  time  and  place  to  be 
therein  speclQed,  and  not  more  than 
twenty  days  from  tbe  date  thereof,  to  an- 
swer the  complaint  of  said  plnlntift,"  etc. 
That  case  was  decided  rUht,  but  is  In 
many  respects  different  from  this.  The 
Jndgment  of  this  court  is  that  tbe  judg- 
ment ot  the  circuit  court  be  affirmed. 

MolTBR,  C.  J.,  and  Poph,  J.»  concur. 

^  S.  0.  272) 

ABOHBB  at  al.  t.  LONG,  Sherilt 
(Sopreme  Court  of  South  Carolina.   Feb.  15, 

CoHTBTAKcs  nr  FuuD  or  Creditobs  —  Aotion 
TO  Set  Asiob— FLBADiira  amd  PaooF— Instsuo- 

TIOK8. 

"Lin  an  action  of  claim  and  ddirery, 
where  defendant  sherifF  claimB  under  an  exe- 
cution issued  agBJDst  a  former  owner,  and 

filaintiff,  under  a  general  allegation  of  title, 
ntroduced  a  coUTeyance  from  each  former 
owner,  the  defendant  may  show,  wltiioat  any 

Seclfic  allegation  to  that  effect  in  his  answert 
at  such  conveyance  was  fraudulent. 

2.  On  an  issue  as  to  whether  a  conTey- 
ance  to  a  deceased  person  was  fraudulent,  or 
was  liiade  in  good  faith  In  payment;  of  pre- 
existing debts,  it  is  proper  to  admit  in  evidence 
the  account  book  of  said  deceased  to  show  the 
state  of  acooonts  between  deceased  and  his 
grantor. 

3.  On  an  issue  as  to  whether  certain  con- 
Teyancea  were  in  fraud  of  creditors,  a  charge 
that  if  the  grantor  was  Insolvent,  and  intended 
by  the  mortgage  and  biJI  of  sale  of  all  Ids 
ATallable  property  to  prefer  the  grantee  tbereln 
to  his  ouier  ci^ditors,  then  the  transaction 
would  be  void  under  the  assignment  act,  just 
the  same  as  if  he  had  made  a  formal  deed  of 
assignment,  Is  correct  as  a  proposition  of  law, 
and  is  not  open  to  tbe  objection  that  It  as- 
somes  that  the  case  is  witliin  the  assignment 
acL 

Appeal  from  common  pleas  circuit  court 
of  Union  county;  W.  H.  Wallacb,  Judge. 

Action  of  claim  and  delivery  by  Sarah  J. 
Archer  and  others  against  J.  G.  Long, 
sheriff.  Judgment  for  defendant,  and 
plaintiffs  appeal.  Affirmed. 

If.  Waday  Tbomsoa,  D.  A.  Townsend, 
1.  a.  McKisslck,  Nhbolla  &  Moore,  R.  W. 
Sbandt  and  J.  S.  Cothran,  foi  appellants. 
Carlisle  &  HydHck,  Wm.  Maaro,  and  H.  JE. 
Ravenel,  for  respondent. 

McIvBR,  C.  J.  This  being  the  second  ap- 
peal in  this  case,  it  will  not  be  necessary 
to  make  so  full  a  statement  of  the  general 
nature  of  tbe  case  as  would  otherwise  be 
proper^but  a  reference  to  the  former  a p- 

Esai,  as  reported  In  82  S.  0.  171, 11  IS.  £. 
ep.  88,  will  be  sufficient.  The  defendant 
having  again  obtained  a  verdict,  tbe  plain- 
tiffs again  appeal  upon  very  numerous 

6rounds,~86  In  number,— bnt,  as  some  of 
aem  present  qnestlona  already  adjudlcat- 


ed  under  the  former  appeal,  others  are 
mere  repetitions  of  the  same  points,  aud 
others  are  presented  in  a  form  too  general 
to  require  consideration,  while  others  are 
so  manifestly  untenable  as  to  require  no 
special  notice,  we  will  not  undertake  to 
consider  these  grounds  fferfntim,  hot  will 
confine  ourselves  to  tbe  several  questions 
discussed  In  tbe  argument  ot  eoansel  for 
appellants. 

These  questions  are:  First,  whether 
there  was  error  in  submitting  to  tbe  Jury 
any  question  which  might  have  arisen  tte- 
tween  A.  G.  Means  and  Bobert  Beaty  un- 
der tbe  assignment  act  aud  under  the  stat- 
ute of  Klizabeth,  Inaamijcb  as  defendant 
did  not  (as  it  Is  claimed)  put  such  ques- 
tion in  issue  by  blsanswer;  second,  wheth- 
er there  was  error  "in  allowing  the  defend- 
ant, on  cross-examination  ot  plulotiEI^* 
witness  A.  G.  Means,  to  put  In  toutlmony 
the  account  hook  ot  Robert  Beaty,  Sr.,  de- 
ceased,aud  bypruof  through  bim  of  band- 
writing  to  put  In  testimony  the  entries  in 
said  account  boob;"  third,  whether  there 
was  errur  In  recelTing  the  evidence  of 
Thomas  Hart  as  to  the  declarations  ot 
Bobert  Beaty,  Sr.,  deceased,  relative  tu 
the  papers  executed  to  him  by  A.  G.  Means, 
and  by  said  Beaty  transferred  to  the  chil- 
dren of  said  Means;  fourth,  whether  "the 
circuit  Judge  erred  in  treating  this  case 
throughout  as  being  within  the  terma  and 
provlsioDH  of  tbe  assignment  act. " 

Before  entering  into  any  dlBcuBsion  of 
tbe  first  qaeatlon  It  will,  perhaps,  be  well 
to  recall  some  of  the  undisputed  facts  of 
tbe  case,  and  to  ascertain  precisely  the  ex- 
act state  of  the  pleadings.  A.  G.  Means, 
being  very  largely  Indebted  to  various 
persons,  but  whether  to  tbe  extent  of  in- 
solvency or  not  was  one  of  the  issues  of 
fdct  In  the  case,  on  tbe  30th  of  Decemlter, 
I8S7,  executed  to  his  father-lu-law,  Robert 
Beaty,  Sr.,  a  mortgage  on  certain  real  es- 
tate held  by  bim  In  Spartanburg  county, 
and  at  the  same  time -gave  to  said  Beaty 
a  confeHsIon  of  Judgment  covering  all  hia 
real  estate  In  Dnlun  county,  together  with 
a  Dill  of  Hale  of  tbe  personal  property  in 
controversy  in  thlH  case,  embracing  all 
the  personal  property  owned  by  A.  6. 
Means,  except  some  choaes  In  action  ot 
which  a  very  Indefinite  account  Is  given  In 
bis  testimony.  On  the  same  day  these 
papers— mortgage,  confession  of  Judg- 
ment, and  bill  of  sale — were  assigned  by 
Robert  Beaty,  Sr.,  to  tbe  plalntins  herein, 
who  were  hiu  grandchildren,  aud  tbe  chil- 
dren of  A.  ti.  Means.  The  consideration 
of  these  papers  was  alleged  to  be  certain 
large  claims  held  by  Bobert  Beaty,  Sr.. 
against  A.  G. Means.  At  the  next  ensuing 
term  of  the  court  certain  creditors  of  A.G. 
Means  otber  than  Robert  Beaty,  Sr.,  re- 
covered Judgments  against  said  Means, 
under  which  tbe  property  In  question  was 
levied  upon  by  the  defendant,  as  sheriff  ot 
Onion  county.  It  is  conceded  that  said 
property  all  the  while  remained  In  the 
posnesslon  of  A.  G.  Means,  where  It  was 
found  by  the  sheriff  when  he  levied,  but 
the  claim  on  the  part  of  the  plaintiffs  Is 
that  Means  retained  the  possession  there- 
of under  a  contract  of  hiring,  after  the 
same  had  been  transferred  to  them  aa 
above  stated.    Soon  after  tbe  property 
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was  thus  levied  upon,  tble  action  of  claloi 
Bod  delivery  waa  commenced  by  the  plain- 
tiffs againat  tbu  defeodaot  as  sheriff.  In 
their  complaint  they  allege  (1)  that  they 
are  the  owners  of  the  property  speclBcally 
meDtioDed.  and  are  entitled  to  the  Imme- 
diate possessloD  tbereof;  (2)  "that  on  tbe 
I2tb  Jaly,  1888.  at  tbe  plantation  ut  Albert 
G.  Means,  Sr.,  in  the  county  of  ITnlon,  tbe 
defendant  wrongfally  and  without  au- 
tbnrity  of  law,  and  in  violation  of  law, 
levied  uo  said  property  onder  and  by  Tlr- 
toe  of  sundry  execations  against  the  prop- 
erty of  said  Albert  G.  Means,  Sr.,  tor  debt, 
and  wrongfnlly  took  tbe  said  property 
from  tbe  poseeasloo  of  tbe  plaintiffs,  and 
still  anjastly  and  wrongfully  detains  the 
same,"  etc.  To  this  complaint  defendant 
answered,  (1)  denying  tbe  allegations  con- 
tained in  paragraphs  1  and  2  of  tbe  com- 
plaint; (2)  "farther  answering,  this  de- 
fendant says  that  on  tbe  12tb  July,  1888. 
at  tbe  plantation  of  A.  G.  Means,  Sr.,  in 
CTuion  coanty,  this  defendant,  under  and 
by  virtue  of  execations  SKainst  tbe  prop- 
erty of  the  aald  A.  G.  Means,  duly  Issned 
and  directed  to  this  defendant,  (In  certain 
cases  named,)  did  levy  upon  and  seize  the 
property  mentioned  in  the  complaint  as 
the  property  of  the  said  A.  G.  Means,  Sr., 
tbe  Judgment  debtor  in  said  execations 
named,  tbe  said  property  being  found  In 
tbe  possession  of  the  said  A.  G.  Means,  Sr., 
and  claimed  as  his  own." 

Tbe  first  point  raised  by  tbe  appellants 
seems  to  rest  upon  tbe  ussuroptton  that 
there  Is  no  allegation  in  the  answer  that 
the  pro|>erty  In  question  belonged  to  A. 
6.  Moans,  bat  it  seems  to  us  that  such  an 
assnmptlon  la  not  well  founded.  Wben 
tbe  defendant  alleged  In  bis  answer  that 
be  levied  upon  and  seized  the  property 
mentioned  in  the  complaint  "as  thR  prop- 
erty of  the  said  A.  G.  Meann,  Sr.,  the 
Judgment  dehtorin  saidezecntlons named, 
the  said  property  being  found  in  the  pos- 
session of  the  said  A.  G.  Means,  Sr.,  and 
claimed  as  bis  own,"  it  seems  to  us  that 
tbe  ownership  of  said  Means  was  suffi- 
ciently alleged,  at  least  for  tbo  purposes 
of  this  case.  But,  even  if  this  be  not  so, 
we  think  that  there  was  noerror  io  receiv- 
ing evidence  tending  to  show  that  the 
transactions  under  which  plaintiffs  claim 
to  have  acquired  their  title  to  tbe  proper- 
ty were  void  under  tbe  assignment  act  or 
under  the  statute  of  Elizabeth,  (Paris  v. 
Dn  Pre,  17  S.  C.  282,)  without  any  allega- 
tions in  the  answer  of  fraud  in  such  trans- 
actions. Indeed,  in  this  cuse.  In  the  ab- 
sence of  any  allegations  In  tbe  complaint 
as  to  the  source  from  which  tbu  plaliitiffs 
claimed  to  have  acquired  their  title  to 
the  property  in  dispute,  the  defendant  had 
no  right  to  assume  that  plain tiffselaimcd 
throngb  tbe  Judgment  debtor,  A.  O. 
Means,  and  hence  any  allegation  of  fraud 
on  the  part  of  Means  would  have  been 
wholly  out  of  place.  Surely,  In  such  a 
case,  the  defendant  -would  not  be  bound, 
and  could  not  even  be  expected,  to  allege 
speclfle  objections  to  a  title  which  tbe 
complaint  does  not  disclose,  and  of  which 
be  may  not  have  bad  any  knowledge  un- 
til it  was  disclosed  by  the  evidence  at  the 
trial.  Wben,  under  a  general  allegation 
of  title,  the  plaintiff  undertakes  to  estab- 


lish such  title  by  Introducing  a  convey- 
auce  from  an  admitted  former  owner, 
surely  the  defendant  may  be  permitted  to 
show,  without  any  allegation  to  that 
effect  in  his  answer,  that  such  conveyance 
lea  nnlllty,  void  for  fraud  or  any  other 
reason.  The  issue  in  such  a  case  Is 
whether  tbe  plaintiff  has  title,  and  It  is  en- 
tirely competent  for  the  defendant  to  in- 
troduce evidence  tending  to  invalidate 
forfraud,  or  any  other  cause,  any  muni- 
ment of  title  offered  by  the  plaintiff.  Pri- 
or to  the  adoption  of  the  Code  of  Proce- 
dure It  was  a  well-recognlsed  practice  for 
a  Judgment  creditor  tu  treat  as  a  nullity 
any  cHleged  conveyance  or  transfer  made 
by  his  Judgment  debtor  prior  to  there- 
cover  of  Judgment  on  tbe  ground  of  fraud 
in  such  conveyance  or  transfer,  and  levy 
upon  and  sell  such  property  as  still  tbe 
property  of  tbe  Judgment  debtor;  and  In 
any  subsequent  controversy  for  tbe  poa- 
sesslnn  of  such  property  such  fraud  conld 
be  proved  without  any  allegation  to  that 
effect.  See  Lowryv.  Pinson,  2  Bailey,  924; 
Tbomasv.  Abney.l  Hin,(S.  C.)880;  Smith 
V.  Culbertson,  9  Rich.  Law,  106;  Richard- 
son V.  Rhodaa,  14  Rich.  Law,  95,~ln  refer- 
ence to  real  estate.  De  MlUen  v.  McAlilley, 
2  McMul.  499;  Motte  v.  Aiken.  2Speer,  118; 
and  Ford  v.  Aiken,  4  Rich.  Law.  121,— In 
reference  to  personal  property.  And  that 
this  practice  has  been  recognized  since  tbe 
Code  may  be  seen  by  reference  to  Amaker 
V.  New.  S3  S.  C.  28,  11  S.  E.  Rep.  88G.  See, 
also,  the  case  of  Lyles  v.  BoUes.  8  S.  C.  26S, 
which  was  an  action  against  tbe  defend- 
ant ae  sheriff  for  ueKlecting  to  take  a  tro- 
ver bond  as  ordered  by  the  clerk.  Tbe 
defense  was  a  general  dental.  The  plain- 
tiff,  among  other  things,  offered  evidence 
of  a  Judgment  in  the  action  of  trover  ren- 
dered atchambem.  Defendant  moved  for 
a  nonsuit  upon  the  ground,  that  no  Judg* 
ment  In  the  action  ul  trover  had  been 
proved;  bis  position  being  that  tbere  was 
no  authority  for  the  rendition  of  such  a 
Judgment  at  chambers,  to  which  plaintiff 
replied  that  tbe  objection  to  the  Judg- 
ment offered  could  not  be  ralwd  under  tbe 
general  denial.  But  the  court  held  that 
proof  of  a  valid  Judgment  was  neceusary  , 
to  enable  the  plaintiff  to  recover,  and 
that  defendant  mlftht,  under  a  general  de- 
nial, assail  the  validity  of  the  Judgment; 
laying  down  the  rule  substautlally  as  fol- 
lows :  that  while,  under  the  gnneral  denial, 
evidence  of  a  distinct  affirmative  defense 
Is  not  admissible,  yet  In  sncb  a  case  tbe 
defendant  may  Introduce  any  evidence  • 
which  goes  to  controvert  the  facts  which 
tbe  plaintiff  Is  bound  to  establish  In  order 
to  sustain  bis  a<:tion,  and  to  disprove  the 
case  as  made  by  bim.  Upon  the  same 
principle  It  seems  to  ua  clear  that  under 
tbe  general  denial  tbe  defendant  was  at 
liberty  to  offer  evidence  to  assail  the  va* 
lldlty  of  the  transactfons  between  A.  G. 
Means  and  Robert  Beoty,  Sr.,  through 
wblcb  the  plaintiffs  sought  to  establish 
their  claim  to  tbe  property  In  dispute.  II 
in  Lyles  v,  Bolles  tbe  defendant  was  per- 
mlcted  to  assail  the  validity  of  the  Judg- 
ment forwent  of  Jurisdiction,  we  see  no 
reason  why  the  defendant  here  should 
not  have  been  permitted  to  assail  tbe  va- 
lidity of  tbe  trantfw  of  the  property  in 
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question  for  fraud.  The  erldsnce  in  quea- 
tiuD  was  Dot  offered  to  evtabliab  any 
afflrmative  defense,  but  simply  for  the  pur* 

Eose  of  cootradictlnfc  thu  title  aonsht  to 
e  estabUahed  by  tbe  plalntiEfa.  It  seems 
to  be  aaanmed  in  appellants*  arxoniBnt 
that  under  the  pleadlugs  this  Is  a  case  in 
which  plaintiffs  are  SQtng  to  regain  the 

ftossession  of  property  wrongfully  taken 
rom  their  possession  by  the  defendant  un* 
der  a  claim  that  it  belongs  to  a  third  per- 
son, and  that  bis  defense  is,  therefore, 
affirmative  in  its  character;  but  this  la  a 
mistake,  for  it  will  be  observed  that  all 
the  allegations  In  tbe  complaint  to  this 
effect  are  not  only  denied,  but  it  la  dl8> 
tinctly  alleged  that  tbe  property  levied 
upon  was  found  in  the  poBBession  of  A.  Q. 
Means,  who  claimed  It  as  bis  own,  and 
who,  according  to  the  testimony,  gave  a 
bund  for  its  delivery  to  the  sheriff,  tbougta 
tba  plaintiffs,  after  tbeeommencement  ol 
this  action,  "took  tbe  oaoal  and  legal 
■teps  for  the  immediate  delivery  of  the 
property,  and  gave  their  replevin  bond  in 
usual  form  for  ttaat  purpose,  and  took 
possession  ol  said  property,"  as  Is'stated 
in  the  "case."  But,  besides  all  that  we 
have  said,  we  are  unable  to  discover  that 
any  objection  was  made  at  the  trial  to 
the  evidence  tending  to  show  fraud,  and 
therefore,  even  If  tbe  objection  were  well 
founded,  we  tbink  it  comes  too  late. 

Tbe  second  question  which  we  propose 
now  to  consider  grows  out  of  the  first 

f [round  o(  appeal,  which,  as  there  stated, 
eaves  as  In  some  doubt  as  to  whether  tbe 
intention  was  to  question  tbe  propriety 
of  recelvlag  the  evidence  there  referred  to 
at  tbe  time  and  in  the  form  in  which  It 
was  offered,— durinip  the  progress  of  tbe 
cross-eiamlnatlon,— or  to  raise  tbe  ques- 
tion as  to  Its  admisBlblilty  at  all.  If  the 
former  was  tbe  object,  then  the  cases  of 
Owens.  V.  Gentry,  80  S.  C.  4»0,  0  S.  E.  Rep. 
525,  and  Willonghby  v.  Railroad  Co.,  82  8. 
C.  410, 11  8.  £.  Rep.  339,  conclusively  show 
that  the  objection  is  untenable;  but,  If  the 
latter,  then  the  objection  Is  equally  un- 
tenable. In  questions  of  fraud  much  lati- 
tude Is  allowed  In  Investigating  transac- 
tions between  the  parties  charged.  Hee 
Butler  V,  Watklns,  18  Wall.  466,  and  cases 
there  cited.  It  seems  to  us  that  the  evi- 
dence objected  to  waa  well  calculated  to 
tbrow  ligbt  upon  the  intention  of  the  par- 
ties, and  waa  therefore  admissible.  Bot, 
iu  addition  to  this,  It  appeiirs  at  fnllo  162 
of  tbe  "case**  that  the  only  two  pages  of 
theaccuunt  book  which  wereoffered  in  ev- 
idence were  received  without  objection. 

The  third  question  relates  to  tbe  admis- 
sibility of  the  testimony  of  Tbomas  Hart, 
who  was  allowed  to  prove  the  declara- 
tions of  Robert  Beaty,  made  after  be 
bad  transferred  tbe  property  In  question 
to  the  plalntirfa,  and  post  litem  motam. 
Inasmouh  as  the  transfer  to  tbe  plaintiffs 
was  purely  voluntary,  and  without  any 
valuable  consideration  whatsoever,  tbey 
cannot  claim  any  of  tbe  Immunities  which 
mifthtbeaccorded  topurcfaaseni.  Theyran 
stand  in  no  better  position  than  their  vol- 
untary donor;  and  as  It  is  clear  that  such 
!nstluiony  would  be  adraisttlble  If  Beaty 
were  a  party  to  the  action,  It  is,  to  say  the 
least     It,  doubtful  wbethor  it  la  not  like- 


wise admissible  against  his  Tolnntary  do- 
nees. But,  as  we  do  not  considertbat  tbe 
objection  was  made  In  such  a  way  as  to 
require  our  decision  of  the  question,  we  do 
not  propose  to  do  ao.  When  the  witness 
Uarr  waa  asked  aa  to  what  Beaty  said  in 
reference  to  tbe  ezecntlun  of  tbe  papers 
above  referred  to  by  Ueans,  and  of  bis 
transfer  of  tbe  same  to  tbe  plaintiffs,  tbe 
counsel  for  plaintiffs  objected,  "on  the 
ground  that  the  declarations  of  adeceaeed 
party  with  regard  to  a  transaction  with 
a  person  who  is  absent  and  liviiis  Is  in- 
competent," when  the  court  ruled  as  fol- 
lows: "I  do  not  think  that  would  be  a 
sufficient  gronnd  to  exclude  It;"  wbereup- 
on  counsel  for  plaintiffs  excepted.  The 
witness  waa  then  asked  to  state  what  be 
heard  Beaty  aay,  to  which  he  replied  that 
be  "could  explain  it  more  fully  by  brioiring 
in  some  other  conversation  tHrfore  tbis 
occurred.  I  reckon  it  would  be  mor»aat< 
Isfactory.  He  bad  a  note  on  Riee  A 
Bawls  at  the  time  Mr.  Meanscame there;* 
whereupon  counsel  objects,  without  atat* 
Ing  the  ground :  and,  aa  the  "case"  does 
not  show  that  tbe  court  made  any  ruling 
at  all  upon  this  objection,  but  does  show 
that  the  witness  said  nothing  further  as 
to  tbe  note  of  Rice  A  Bawls,  but  pro- 
ceeded, without  further  objection,  to  re- 
late whftt  he  heard  Beaty  aay  in  regard 
to  the  transaction,  we  must  aasnme  that 
the  last  objection  interposed  was  directed 
to  the  stateoient  of  anything  further  In 
regard  to  the  Rice  ft  Rawls  note;  bat, 
as  nothing  further  as  to  that  note  was 
stated,  there  was  no  necessity  for  any  rul- 
ing by  the  court,  and  none  was  made.  So 
tiiat  we  must  conclude  that  the  only  rul- 
ing made  by  the  court,  and  tbe  only  one 
which  we  are  colled  upon  to  review,  waa 
whether  the  teetlmouy  of  Hart  was  inad- 
missible under  section  400  of  the  Code. 
The  objection  based  upon  that  gronnd  is 
so  roanlfeetly  untenable  that  It  was  not 
urged  by  appellants  in  tbeir  argument 
here.  But,  even  If  the  testimony  had  twen 
improperly  rncelved.it  does  seem  to  na 
thatlt  would  afforda  verystendergronnd. 
If  any  at  all,  for  granting  a  new  trial,  for 
it  only  amounted  to  tue  expression  of  an 
appreheuslon  on  tbe  part  of  L^eaty  that 
he  may  have  done  wrong  In  signing  tbe 

Capers,  and  a  tear  that  it  might  Involve 
Is  aun-in-law.  Means,  In  a  lawsuit.  Ha 
neither  said  nor  Intimated  anything  tend- 
ing to  show  that  there  was  any  frand  In 
the  transaction,  and  we  do  not  see  that 
the  testimony  could  have  affected  tne  ver- 
dict. But,  at  all  events,  the  only  ruling 
by  the  court  below  which  we  can  review 
is  that  the  testimony  In  question  was  not 
rendered  Incompetent  by  anything  con- 
tained in  section  400  or  the  Code,i  and  that 
ruling  was  unquestionably  correct. 

■Code  Civil  Proc.  8  400,  provides  that  no  per- 
son who  has,  previous  to  his  examinntlon  as  a 
witness  In  an  action,  had  an  intearest  which 
might  be  affected  by  the  eventB  of  sneh  action, 
shall  be  examined  as  to  any  transaction  be- 
tween snch  witness  and  a  person  at  the  tims 
of  such  examination  deceiued  as  a  witness 
against  a  party  then  prosecuting  or  defending 
such  action,  when  such  examination  or  any 
Judgm«ait  In  such  action  can  In  any  manner 
affect  the  interest  previonsly  owned  by  him. 
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The  point  rabud  by  the  foarth  qoMtlon 
aaaumes  that  tbe  circuit  Judge  treated  tbe 
case  tbroogboot  ai  belngr  within  tbe  terms 
and  provlfrioDB  of  tbe  aaBlKDmeat  aet,  and 
clalma  that  he  erred  In  bo  doing.  In  tbe 
first  place,  Tve  think  the  aeaamption  is  to* 
tally  wlthoat  foundation.  Alter  a  very 
earetal  examination  of  tbe  charge  o(  tbe 
circuit  Judge,  we  are  unable  to  discover 
that  be  eaid  anything  wlilcb  would  war* 
rant  aacb  an  ussuroptlon.  On  tbe  con- 
trary, what  lie  said  upon  tbls  subject 
amounted  to  tbls;  It  tbe  Jury  believed 
that  Meana  was  Insolvent,  and  that  be 
Intended  to  transfer  all  of  hla  available 
property  to  one  of  hla  creditors  In  prefer- 
ence to  all  others,  by  means  of  tbe  mort- 
gage, confession  of  Judgment,  and  bill  ol 
■ale,  then  tbe  transaetloD  would  be  void 
under  the  assignment  act,  Jnst  tbe  same 
aa  If  be  bad  made  a  formal  deed  nf  aHslgn- 
ment.  This  waa  nnqueetlunably  correct 
law,  as  settled  by  tbe  case  of  Wllke  r. 
Walker,  23  S.  G.  108,  and  the  other  cases 
cited  in  tbe  argument,  following  thatdecl- 
sion,  down  to  Putney  v.  Friesleben,  82  S. 
G.  492. 11  S.  £.  Bep.  887.  In  Meiubard  v. 
Strickland,  29  8.0. 401.  7  8.  B.  Rep.  888, 
where  tbls  eonrt  andertouk  to  review  all 
the  cases  upon  thta  subject  down  to  that 
tJme,  and  to  show  that  they  were  all  en- 
tirely consistent,  it  la  said:  "It  1b  plain, 
then,  tbat  Incases  of  this  kind  tbe  ques- 
tion iB  mainly  one  of  fact  as  to  tbe  Inten- 
tion of  the  parties.  If  the  Instruments 
employed  were  boaa  Bde  Intended  mere- 
ly as  security,  and<not  as  a  meana  of 
evading  the  proTlatoDS  of  the  aBslgnmeht 
act,  then  they  do  not  fall  within  the  par* 
view  of  that  act.  But  If,  on  tbe  contra- 
ry, tbe  instrumentB  resorted  to,  whatever 
may  be  their  form,  were  Intruded,  not 
merely  as  aecnrlty,  but  aa  a  meaoa  of 
tranaterrlDg  the  debtor'a  property  to  tbe 
favored  creditor,  to  the  exclnslon  of  oth- 
ers, with  a  view  to  evade  tbe  provisions 
of  the  assignment  act,  then  they  mnst-  be 
regarded  as  null  and  Told  under  tbe  pro- 
visions of  that  act."  And  the  same  doe- 
trine  was  explicitly  recognized  In  the  sub- 
sequent case  of  Putney  v.  Frleslehen,  su- 
pra; the  last  utterance  of  this  court  upon 
tbe  subject.  It  seems  to  us  that  his  bon- 
er. Judge  Wallace,  fully  recognized  tbls 
doctrine,  and  based  bo  much  of  bis  chai^ 
aa  related  to  this  branch  of  the  case  upon 
it,  leaving  tbe  question  of  tact  as  to  Insol- 
vency and  Intent  fnlly  and  fairly  to  tbe 
Jury.  He  did  not.  and  rould  not,  with- 
out deciding  these  questlona  of  fnct,  have 
treated  the  case  as  falling  within  tbe 
provisions  of  the  assignment  act,  and  he 
certainly  did  not  even  Intimate  bU  opin- 
ion as  to  either  of  these  questlouH  of  tact, 
much  less  undertake  to  decide  tboro.  but 
left  them  entirely  to  tbe  Jury.  It  seems 
to  US,  therefore,  that  If  appellants  have 
any  complaint  at  all.  It  la  certainly  not 
■gainst  tbe  charge  of  the  circuit  Judge, 
but  against  the  findings  of  fact  by  the  Ju- 
ry, over  which  thia  court  has  no  control 
In  a  law  case.  The  Judgment  of  the  court 
is  Chat  the  Judgment  of  the  circuit'  court 
be  affirmed. 

UcGowAH  and  Popm,  J  J.,  ctmear. 


(S8  8.  0.  M) 

8TATB  V.  BROWBB. 
SAMB  T.  BRUNSON. 
(Bu^me  Court  of  South  Carolina.    Feb.  18, 

Babtabdt— CanciHAi,  PaocBEDiira — Bsoooin- 

ZANOB— ABKBST — JtTDOMINT. 

•  1.  Gen.  St  fS  1S79,  1582,  provide  tbat 
where  a  woman  oas  been  delivered  of  a  bas- 
tard child,  and  she  declares  on  oath,  before  a 
trial  justice,  who  Is  the  father  of  such  child,  a 
warrant  shall  issue  to  bring  before  a  trial  jus- 
tice the  person  so  accused,  "who  shall  be  re- 
qnlred  to  enter  Into  a  recognisance"  to  support 
the  child;  bat,  if  the  person  so  accused  saall 
deny  that  he  Is  the  father  of  the  child,  "a  jury 
shall  be  charged,  in  the  court  of  geDsral  sessions, 
to  try  the  question,"  and,  If  convicted,  he  shall. 
In  default  of  giving  a  recognizance,  be  liable 
to  execution,  as  are  defendants  convicted  of 
misdemeanors."  Beld,  that  a  i>erson  convicted 
of  bastardy,  who  does  net  give  such  recogni- 
zance,  can,  after  an  execution  Is  returned  unsat- 
isfied, be  arrested  on  a  ca.  sa.,  under  section 
2682,  providing  that  if  tbe  sheriff  "retom,  on 
f>ath,  that  such  offender  refused  to  pay,  or  has 
not  anv  property,  or  not  sufficient  whereon  to 
levy,  tnen  a  writ  of  capias  ad  satisfaciendum 
shall  Issue,  whereby  he  shall  be  committed 
to  the  common  Jail,  until  the  forftiture,  OMto, 
and  charges  shafl  be  satisfied."  State  v.  Olenn, 
14  8.  C.  118;  State  v.  Quick,  25  a  0.  110,- 
distiogulshed. 

2.  In  South  Carolina,  a  charge  of  bastardy 
Is  a  criminal  proceeding  to  punish  the  person 
charged  for  a  violation  of  law.  and  the  pen- 
alty, which  one  convicted '  of  that  offense  In- 
curs, is  not  a  "debt,"  within  Gooat.  art.  1, 
t  20,  providing  that  "no  person  shall  be  Im- 
prisoued  for  debt,  except  In  cases  of  fraud." 

3.  A  judgment  In  a  bastardy  proceeding 
that,  oa  default  In  giving  a  recognizance,  "ex- 
ecution do  Lasne  aa  for  a  penal^  for  ¥26  an- 
nually, and  that  he  be  confined  on  execution  In 
the  Jail,"  means  that  If  defendant  falls  to  give 
a  recognizance,  and  the  execution  Is  returned 
unsatiBfied,  he  diall  be  arrested  on  a  ea.  sa. 

Appeal  from  general  sessions  circuit 
court  of  Chestf.rfleld  and  Marlon  counties; 
3.  J.  Norton  and  J.  F.  Izlau,  Judges. 

William  A.  Brewer  and  Ralney  Brunson 
were  separately  convicted  of  bastardy, 
and  appeal.  Affirmed. 

Prince  A  Sterenaon  and  Ferd  D.  BryaUt 
for  appellan  ta.  Jfi*.  Jobnaoa,  for  the  State. 

MolTBR^C.J.  TfaeHetwoeaseB.lnvolvlng 
practically  the  same  question,  were  heard, 
and  will  be  considered,  together.  Tbat 
question  is  whether  a  person  who  has 
been  convicted  of  bastardy,  who  falls  or 
refuses  to  enter  Into  the  recognizance,  as 
required  by  law.  for  tbe  support  of  hla 
bastard  child,  can,  after  execution  agntnst 
his  property  has  been  returned  wholly  or 
partially  unsatisfied,  be  arreated  under  a 
writ  of  capias  ad  HRtisfHciendum,  end 
committed  to  Jail,  subjtwt,  however,  to  the 
privileges  accorded  to  lusolrent  debtors 
arreated  under  a  Bimltar  writ.  A  brief  ex- 
amination of  the  Btatutory  provisions  on 
this  subject  will  show  that  this  qnestluo 
must  be  answered  lu  the  affirmative.  Dee- . 
tion  1579  of  the  General  Statutes  provldaa 
that  where  a  woman  has  hreu  delivered 
of  a  bastard  child,  and  she  declares  on 
oath,  before  a  trial  justice,  who  is  the 
lather  of  sneb  child.lt  shall  betbedn^ 
of  Bueh  Isial  Justice  to  Isana  a  warrant  to 
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apprehend  and  brlnt;  before  blm,  or  some 
other  trial  Justice,  the  person  an  accaeed, 
"who  shall  be  requU-ed  to  enter  into  a  re- 
cognlxance"  as  preecribijd  by  that  aectlon, 
eunditlfined  for  the  Boppurt  ul  sucb  child 
for  the  period  fixed  by  tbe  section.  If, 
however,  the  person  so  accused  shall  deny 
that  he  Is  thefather  of  ench  child, then  sec- 
tion 15t{2  proTidea  that  "a  Jurysball^ie 
charged.  In  tbe  court  of  sesalonB.to  try  tbe 
question  whether  tbe  accused  is  or  la  not 
the  father  of  such  child  or  children,  and  on 
his  acquittal  be  shall  be  discharged,  or.  If 
convicted,  he  shall  be  required  to  glva  tbe 
secarlty  or  recognizance  hereinbefore  re- 
quired, and  In  default  thereof  shall  he  lia- 
ble to  execution,  as  are  defendants  cou- 
Tlcted  of  iDisdemeanora."  Then,  turning 
to  section  2681,  we  find  that  nhere  a  per- 
son so  convicted  shall  fall  to  pay  the  fine 
Imposed,  together  with  the  costs  of  prose- 
cution, "then  a  writ,  In  tbe  nature  of  an 
execution,  shall  Issue,  by  virtue  of  which 
the  sberin,  or  bis  deputy,  shall  sell  (In  the 
same  manner  as  property  la  sold  under  ex- 
ecatton  In  dvil  cases)  ao  much  of  the 
offender's  estate^  real  or  personal,  as  niay 
be  necesBury  to  satisfy  the  flue,"  etc.  The 
next  section  (2662)  provldea:  "If  the  sher> 
iff, or  his  deputy, return  on  oath  that  such 
offender  refused  to  pay,  or  has  not  any 
property,  or  not  sufflclent  whereon  to  levy, 
then  a  writ  of  capias  ad  aatiafaclendum 
shall  Issue,  whereby  he  shall  be  commit- 
ted to  tbe  common  Jail  nntll  the  torfeltnre, 
costs,  and  charges  shall  be  aatlsBed,— en- 
titled, however,  to  tbe  privilege  of  iosol- 
vent  debtors,"  which  privilege,  and  how 
It  la  to  be  obtained,  are  fully  set  forth  in 
chapter  96  of  the  General  Statutes. 

These  statutory  provisions  clearly  show 
that  tbe  Judgments  rendered  In  these  two 
cases  were  fully  warranted  by  tbe  law  as 
ft  Is  written.  It  1b  claimed,  however,  that 
this  court  baa  In  two  caBes  bold  that  a  per- 
son convicted  of  bastardy  cannot  be  Im- 
prisoned, either  as  a  punishment  for  that 
offenae.or  as  a  means  of  enforcing  the  giv- 
ing of  therequlred  recognizance.  The  first 
case  Is  Sta  te  v.  Glenn,  14  S.  0.  US.  Ou  tslde 
of  the  question  of  Jurisdiction,  which  was 
elaborately  considered,  bnt  which  has  no 
application  to  this  case,  the  only  question 
there  presented  was  "whether  the  judg- 
ment of  tbe  court  of  geuernl  sesslonB,  ap- 
pealed from,  Is  In  conformity  with  law." 
All  that  Is  said  upon  that  question  will  be 
found  in  tbe  last  paragraph oftheupiolun, 
on  page  134,  and  Is  In  these  words:  "The 
■entence  of  the  general  aesBions  was  not 
conformable  to  law.  Tbestatnte  provides 
that  on  conviction  for  bastardy  tbe  de- 
fendant shall  be  required  to  give  tbe  secn- 
rity  or  recognisance  hereinbefore  provid- 
ed, and  on  default  thereof  shall  be  liable 
tn  execution  as  aru  defendants  convicted 
of  misdemeanors.  Tbe  sentence  In  tbe 
present  case  was 'that  defendant,  Abra- 
ham Olenn,  give  bond  in  tbe  sum  of  9300 
for  tbe  maintenance  of  the  child  until  It 
reaches  tbe  age  of  twelve  years,  and  in  de- 
fault thereof  be  imprisoned  in  the  county 
Jail  for  the  peHod  of  six  months,  and  exe- 
cution Issue  against  defendant's  prop- 
erty.' The  statute  confers  no  authority 
to  ImpOM  pnnlBhmentfor  a  fixed  period. 


or  In  the  nature  of  alternative  punish- 
ment."  That  case,  therefore,  does  not 
touch  tbe  question  at  present  under  cod* 
slderation,  but  simply  decides  that  Impris- 
onment as  a  punishment  for  the  offeDse  of 
bastardy  cannot  be  Imposed  for  a  fixed 
period,  or  as  an  aiteroatlve  punishment, 
and  in  ttaat  we  fully  concur.  But  impris- 
onment as  a  punishment  for  crime,  and 
Imprisonment  under  a  writ  of  capias  ad 
aatlaikeieadaat,  from  which  a  party  may 
at  once  relieve  himself  by  exercising  the 
prirllega  accorded  to  him  by  the  statute, 
are  two  very  different  things.  One  is  n»- 
sorted  to  as  a  means  of  punishing  an 
offense,  while  the  other  is  for  no  such  pur- 
pose, but  simply  for  the  purpose  ol  com- 
pelling the  party  arrested  under  a  ea,  aa. 
to  apply  his  property  to  the  payment  of 
the  penalty  Imposed  upon  him  for  tbe 
breach  of  the  criminal  law.  Indeed,  If 
Glenn's  Case  has  any  application  at  all  to 
the  present  case,  it  rather  recognizes  the 
view  which  we  have  adopted,  than  other- 
wise; for  that  case  plainly  implies  that  a 
ddendant  convicted  of  bastardy,  whotalle 
to  give  tbe  required  recognisance,  shall  be 
liable  to  execution  as  are  defendaota  con- 
victed of  mfsdemeunors,  which,  as  we  have 
seen,  means  liable  to  arrest  under  a  ca,  aa. 
In  the  event  of  a  return  of  the  execution 
against  property,  unsatisHed  in  whole  or 
In  part.  The  other  case  relied  on  Is  State 
V.  Quick.  25  8.  C.  110.  But  In  that  case  tbe 
Judgment  was  that  the  defendant  be  com- 
mitted to  prison,  "there  to  remain  nntll  he 
shall  enter  Into  recognizsnce"  for  tbe  sup- 
port of  the  child,  as  the  law  prcscrlbea, 
"and,  In  default  of  defendant  giving  said 
recognizance,  that  execution  for  the  said 
amount  and  for  the  costs  do  Issue  against 
tbe  property  of.  tbe  said  defendant,  aa  In 
case  of  defendants  convicted  of  misde- 
meanors;"  and  tbeonlyqueatlon  made  bx 
tbe  appeal  was  whether  there  was  error 
"In  Imposing  the  panlshment  of  imprison- 
ment in  default  of  defendant  entering  Into 
recognizance  tor  the  support  of  the  child. " 
and  no  question  was  raised  ur  considered 
as  to  the  kind  of  execntlon  which  might 
be  issued  against  tbe  defendant  In  aucb  a 
case,  or  as  to  the  mode  of  enforcing  the 
same,  but  tbe  court  simply beld  that  tbare 
was  no  law  authorizing  the  imposition  of 
punlabmeiit  by  Imprisonment  upon  a  per- 
son convicted  of  bastardy.  That  case, 
therefore,  clearly,  lias  no  application  to 
the  question  under  consideration. 

Again,  It  is  urged  that  proceedings  la  a 
ease  of  bastardy  are  civil,  rather  than 
criminal,  in  tbelr  nature,  and  tbe  amount 
which  the  defendant  upon  conviction  Is  re- 
quired to  pay  Is  a  debt,  for  the  nonpay- 
ment of  which  a  party  cannot  be  Impris- 
oned, without  violating  section  20  of  arti- 
cle 1  of  the  constitution  of  this  state, 
which  declares  that  "no  person  shall  t>e 
Imprisoned  for  debt  except  In  cases  off 
fraud. "  While  it  la  true  that  the  connsel 
for  the  appellant  Brewer  has  cited  casee 
from  other  states  which  seem  to  support 
the  view  that  bastardy  proceedings  are 
civil,  rather  than  criminal, in  their  nature, 
yet  we  think  that  the  question  muut  be 
determined  by  the  provisions  of  tbe  con- 
stltDtlon  and  statntea  of  tbla  state.  So 
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considered,  It  Is  clear  to  oar  minds  that 
aucb  proceediugs  are  of  a  criminal,  and 
aot  ot  a  civil,  nature.  By  section  1  of  ar- 
ticle 4  of  tbecoDstltutiuD  of  this  state,  the 
rourt  of  general  nesBlons  Is  vested  wltb 
criminal  Jurisdiction  only;  and  as  our 
statutes  (section  1582  of  the  General  Stat- 
utes) expressly  require  that  the  Issue  in 
such  cases  shall  be  trierl  Id  that  court,  It 
would  seem  to  be  conclusive  that  tlie  leg- 
islature Intended  to  make  the  olXense  of 
bastardy  a  criminal  offense;  and,  as  a  fur- 
ther indication  of  sucb  Intention,  tbe  pro- 
ceeding is  commenced.  Just  like  other  crim- 
inal cases,  by  the  Issue  of  a  warrant  to 
apprehend  the  party  charged,  (section 
1579;)  and  tbe  use  of  the  words  "ac- 
cused," "acquitted,"  and  "convicted,"  In 
section  16S2»ful]uwed  by  the  provision  in 
the  same  section  that  upon  conviction  tbe 
accused  shall  be  liable  to  execution  as  are 
defendants  convicted  of  mlsdenieanors. 
points  to  the  same  conclusion.  Accord- 
ingly, the  unbroken  practice  baa  always 
been  to  treat  a  charge  of  bastardy  as  a 
criminal  offense,  for  which  tbe  accused  Is 
Indicted  and  tried  la  the  court  of  sessioua, 
Juat  as  In  the  case  of  other  mfsdemeanora. 
Hence,  whatever  may  be  tbe  view  taken 
In  other  states,  where  they  may  have 
different  statutes  and  different  rales  of 
practice,  we  cannot  doubt  that  in  tbls 
state  a  charge  of  bastardy  must  be,  as  It 
has  always  been,  regarded  as  a  criminal 
proceeding,  Instituted,  not  for  the  pur- 
pose of  recovering  or  enforcing  the  pay- 
ment uf  a  debt,  but  for  the  purpose  ot 
snbjecting  the  party  charged  to  tbe  penal- 
ty Imposed  by  statute  lur  a  violation  of 
the  law.  So  regarding  a  proceedlug  In  a 
case  of  bastardy,  we  think  It  clear  that 
the  penalty  which  one  convicted  ot  that 
offense  incurs  cannot  be  regai-ded  as  a 
"debt,"  In  the  sense  of  that  term  as  used 
In  section  20,  art,  1,  of  tbe  constitution. 
See  the  authorities  eoltected  In  5  Amer.  & 
Eng.  Eric.  Low,  p.  143  et  seq.,  as  well  as 
In  volume  10  of  the  same  valuable  work, 
at  page  212  et  seq.  In  the  case  of  State  v. 
Uace,  6  Md.  337.  where  It  was  held  that  a 
fine  imposed  for  the  violation  of  a  statute 
Is  not  a  "debt,"  within  the  constitutional 
provision  forbidding  Imprisonment  for 
debt,  tbe  conrt  said,  substantially,  that 
the  constitution  ought  to  recdve  a  com- 
mon-sense Interpretation,— that  Is  to  say, 
the  sense  in  which  It  was  understood  by 
those  who  adopted  It;  and,  If  It  be  so  con- 
strued, the  term  **debt"  Is  to  be  under- 
stood as  an  obligation  arising  otherwise 
than  from  the  sentence  of  a  court  for  the 
breach  of  the  public  peace,  or  commission 
of  other  crime.  The  people  who  adopted 
It  evidently  BO  understood  It.  "Thejrre- 
ftarded  it,  aa  it  waa  intended,  a  protection 
to  the  unfoitunate,  and  not  aa  Immuuity 
to  tbe  criminal."  (Italics  ours.)  This,  we 
think.  Is  tbe  true  view  ot  the  matter.  And 
80  Itwas  beld  in  the  case  of  In  re  Wheeler, 
84  Kan.  96.  8  Pae.  Rep.  276.  chat  tbe  charge 
against  the  father  ot  a  bastard  child,  for 
Its  maintenance,  Is  not  a  debt,  within 
the  terms  of  the  constitutional  provision 
forbidding  imprisonment  for  debt  except 
In  cases  ot  fraud.  To  same  effect,  see  Mns- 
ser  V.  Stewart.  21  Ohio  St.  368,  and  Ex 
parte  Cottrell,  13  Neb.  188,  18  N.  W.  Bep. 


174.  See.  also.  Ex  parte  Bobertson,  27  Tex. 
App.  62S,  11  8.  W.  Rep.  669.  We  are  ol 
opinion,  therefore,  that  the  Judgments 
rendered  In  these  two  cases  are  not  In  vio- 
lation ot  the  constitution. 

In  Branson's  Case,  it  Is  further  urged 
that  the  Judgment  rendered  doesnotcon- 
torm  to  tbe  provisions  of  the  act,  Inas- 
jnuch  as  it  directs  that,  upon  default  In 
giving  the  required  recognisance,  "execu- 
tion do  issue,  as  lor  a  penalty,  for  twenty- 
five  dollars  annually,  and  that  he  be  con- 
fined on  execution  in  the  Jail  until  be  per- 
forms what  may  be  an  Impossible  act.  and 
thus  be  subjected  to  perpetual  Imprison- 
ment. But  this  position  ignores  tbe  words 
which  follow  Immediately  alter  the  words 
quoted  from  the  judgment,  vis.  "In  case 
the  execution  be  fetnrned  auUa  bona,  aa 
inaca.  ss."  And  when  this  omission  la 
supplied.  It  seems  to  us  that  the  Judg- 
ment, properly  construed,  means  the  same 
thing  as  that  rendered  In  Brewer's  Case,— 
that  is  to  say,  It  tbe  defendant  falls  to 
give  the  required  recognliance,  and  tbe 
execution  against  bis  property,  which  tbe 
statute  requires  to  be  first  Issued,  shall  be 
retomed  nusatlsfied.  In  whole  or  in  part, 
then  the  defendant  shall  be  arrested  under 
a  ca.  aa.,  when,  under  tbe  statute,  be 
may  avail  himself  of  the  privileges  sccord- 
ed  to  insolvent  debtors.  While,  therefore, 
the  Judgment  rendered  In  Brunson's  Case 
Is  not  so  full  and  explicit  as  that  rendered 
in  Brewer's  Oase,  yet  they  anbstantlally 
mean  tbe  same  thing;  and  tbe  objection 
taken  in  Brunson's  Case  Is  not.  therefore, 
well  founded.  The  judgment  of  this  court 
Is  that  tbe  judgment  ot  the  circuit  court, 
In  each  of  tbn  cases  above  stated,  be 
affirmed. 

MgQowan  and  Popb,  JJ.,  concur. 


(38  S.  O.  S61) 

SMITH  V.  STEEN  et  aL 
Dx  parte  HAGOOD. 
(Supreme  Oonrt  of  South  Carolina.    Feb.  28, 

CunH  ASAIiraT  DBOSDBKT'B  EbtaTB— FBOOKDUBS 
BBVORB  ICaSTBB— PlXADINO  I1IIUTI.TIOX8— CBft- 
TIPICATB  OF  DbPOSIT  —  BajtMlNO  Of  STATDTB— 

FOWER  OF  ChaNCBLLOK. 

1.  Where  an  admialstrator  brings  an  ac- 
tion against  the  heirs  of  his  deceased  to  sell 
land  to  pay  debts,  and  a  reference  is  made  to 
a  master  to  hear  and  determine  claims  against 
the  estate.  It  Is  sufficient  for  tbe  administrator 
to  orally  plead  the  statute  of  limitations,  and 
that  *^»yment  is  presnmed  hr  lapse  of  tune," 
to  claims  presented  for  the  nrst  time  at  such 
reference. 

2,  A  paper  writing,  reciUng  that  deceased, 
on  a  certain  day,  received  of  another  $100,  "to 
be  returned  when  called  for,"  is  a  certificate 
of  deposit,  and  where  its  payment  has  not  been 
demanded  by  tbe  payee,  nor  tender  made  by 
the  maker,  Us  recovery  as  snbsisting  indebted- 
ness against  the  estate  of  deceased  Is  not 
barred  oy  limitation,  nor  will  payment  be  pre- 
sumed from  'lapse  of  time.  Nobles  v.  Hon, 
(S.      15  S.  E.  Rep.  359,  followed. 

&  A  drcuit  judge  sitting  as  a  chancellor, 
and  in  all  cbbss  where  a  Juir  is  dispensed  with, 
has  power  to  pass  on  Uie  mie  of  "  presumpti<m 
of  payment"  and  the  tiusta  necessary  fw  its 
application. 
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Appeal  from  commoii  pletis  eircult  conrt 
otOreenvllleconntr;  J.H.Hudson,  Judge. 

In  procaedlDgB  by  Jnlhis  C.  Hmith.aa  ad- 
mlalatrator  of  Thomas  Bteen,  deeeafl<>d. 
to  sell  land  to  pay  ilebta,  an  order  was 
made  calling  Id  creditors  to  prove  their 
slalms  ngalnst  tbeestute.  From  an  order 
overnillng  bis  exceptloaa  to  a  niaster'a  re- 
port dlsnllQWlng  his  claim,  J.  E.  Hagood, 
as  receiver,  appeals.  Reversed. 

laaao  3d.  .Bryan,  for  appellant.  Weat- 
aorelHod  St  BayaeswortbjIoT  reapondeot. 

Pope.  J.  On  the  20th  day  of  September, 
1869,  Thomas  Steen  made  and  delivered 
unto  G.  F.  Townes,  Esq.,  the  following 
paper  In  writing:  "Received  of  G.  F. 
Townes,  one  hundred  dollars,  to  be  re- 
turned when  called  foe,  this  SOtb  Heptera- 
ber,  1869.  Thouas  Stkbn."  Thomaa 
SteAn  died  on  the  7th  July,  1889.  Jullna  C. 
Smith  became  the  administrator  of  his  es- 
tate on  the  12th  day  of  August.  1889.  On 
the  loth  day  of  August,  1891.  such  iidmlnle- 
trator  exhibited  his  complalntagalnet  the 
heirs  at  law  of  Thoman  Steen,  deceased, 
to  sell  lands  to  aid  peraonalty  Id  payment 
of  Rteen'fl  debts.  An  order  was  made  In 
this  action  to  call  In  the  creditors  ot  the 
estate  of  Steen.  Among  such  creditors  the 
appellant,  J.  Jfi.  Hagood,  as  receiver  of 
Col.  G.  F.  Townee,  appeared,  and  present- 
ed the  paper  which  has  already  been  set 
out  by  nn  exact  copy.  At  the  reference 
before  the  master  the  paper  was  proved 
to  be  In  the  handwriting  of  Col.  Townes, 
a  lawyer  frf experience  8ndablltty,and  cbe 
signature  was  proved  to  be  that  of  Thom- 
as Steen.  No  demand  upon  Steen  by 
Townes  was  proved,  nor  any  offer  of  Steen 
to  return  the  money.  But  the  administra- 
tor pleaded  orally  the  statute  ot  limlta-f 
tlons,  and  payment  prenumed  from  lapse 
of  time.  Thte  plea  wan  snstelned  by  the 
master,  and  on  exception  Jndge  Hudson 
coucuired '  with  the  master.  The  appel- 
lant now  seeks  to  reverse  ancb  decree  of 
Judge  Hudson,  because  (1)  the  prealdlug 
Judge  erred  In  sustaining  the  master's  re- 
port and  overruling  the  exceptlone  of  said 
Hagood,  receiver,  to  said  report,  (a)  The 
statuteof  limitations  having  been  pleaded 
orally  only  against  said  claim  by  the 
plaintiff's  attorneys,  the  same  could  not 
avail  the  plaintiff.  (A)  The  paper  proved 
as  a  cluim  against  the  said  estate  Is  a  cer- 
tificate of  deposit,  and,  as  such,  the  stat- 
ute cnutd  not  commence  to  run  till  after 
demand  made  by  payee,  or  tender  made 
by  maker;  and,  there  being  no  evidence 
whatsoever  of  such  demand  or  tender,  the 
Statute  had  never  commenced  to  run,  and 
the  claim  was  not  barred,  (c)  As  long  as 
the  statute  was  suspended,  there  could  be 
no  prceumptlon  of  payment.* 

Ah  to  the  exception  (a)  we  cannot  SRree 
with  the  appellant.  Tbe  only  pleadings 
In  an  action  are  the  complaint,  auewer, 
demurrer,  and  reply.  Where  a  plaintiff 
has  exhibited  his  complaint,  embodying 
the  tacts  material  to  tals  pra^^er  for  relief, 
and  that  complaint  has  been  duly  an- 
swered,so  that  the  court  is  able  to  see  tbe 
necessity  of  a  reference  to  the  master  for 
tbe  purpose  of  enabling  creditors  of  an  In- 
testate ur  testator,  or  even  a  living  per- 
son, to  present  and  establish  their  demands 


as  required  by  tbe  order  ot  court.  It  Is  not 
incumbent  upon  a  personal  representative 
to  file  in  writing  a  plea  ot  tbe  statute  ot 
limitations,  or  a  plea  Of  payment  from 
lapse  of  tfme.  No  doubt  the  better  prac- 
tice might  be  to  do  so,  but  It  Is  sufficient  It 
these  or  either  of  these,  pleas  to  any  one 
or  more  of  such  demands  shall  be  entered 
upon  tbe  mlnutesof  the  master.  In  acase 
on  the  law  side  of  tbe  court  of  common 
pleas,  when  a  specific  demand  Is  sued  up- 
on, then  it  is  Incumbent  on  the  par^to 
the  cause  who  wishes  to  avail  himself  of 
tbe  plea  to  embody  In  his  pleadings  tbe 
statute  of  limitations,  and  the  reason 
therefor  is  obvloas.  But  the  same  result 
does  not  obtain  in  the  conrt  of  equity 
when,  after  the  formal  pleadings  are  all 
concluded,  and  on  reference  to  tbe  maater, 
It  becomes  necessary  to  antagonise  claims, 
for  the  first  time  then  presented,  by  this 
plea. 

Next  we  will  consider  the  exception  (b.) 
Here  we  agree  with  the  appellant.  It  Is 
very  clear,  under  the  admitted  facts  In  the 
"case,"  that  the  paper  writing  held  by 
him  in  bis  character  as  receiver  is  a  certifi- 
cate ot  deposit,  whose  payment  has  never 
been  demanded  by  the  payee,  or  tender 
made  by  the  maker.  Under  each  circum- 
stances, we  cannot  admit  that  either  the 
plea  of  the  stamte  ot  IlmltRtione  or  tbe 
plea  of  payment  arising  from  lapse  ot  time 
would  avail  to  destroy  the  appellant's 
right  to  present  such  demand  as  snhsist- 
Ing  Indebtedness  agRlnst  the  estate  ot 
Thomas  Steen.  In  the  case  ot  Suber  v. 
Chandler.  18  8. 0.  6S>8,  It  was  said :  "  It  may 
be  stated  ns  a  general  proposition  that  a 
right  of  action  mecrnea  themoment  acaose 
ofactloa  [Italics  ours]  arises,  and,  not 
fore."  Now,  applying  that  principle  of 
onrlawto  the  facts  of  the  case  at  bar, 
when  may  It  be  said  that  a  causeof  action 
arose?  Col.  Townes,  In  the  certificate  i^ 
deposit  made  nnd  delivered  to  him  by 
Thomas  Hteen,  became  bound  to  call  for 
the  retnm  of  the  money  deposited,  and 
that  Steen  should  neglect  or  refuse  to 
honor  his  call  before  any  cause  of  action 
in  regard  tu  such  deposit  arose.  This  did 
not  happen  with  either  of  the  parties  to 
snch  transaction;  hence  no  cause  of  ac- 
tion existed,  and,  as  we  have  seen,  If  no 
cause  of  action  arose,  no  right  ot  action 
existed. 

The  last  ground  of  exception  (c)  will  be 
next  considered.  A  pan  of  this  exception 
might  he  considered  as  Included  In  our  no- 
tice of  exception  (ft).— that  relating  to  the 
plea  of  thestatuteot  limitations,— so  much 
of  ft  es  relates  to  the  presumption  of  pay- 
ment arising  from  lapse  of  time.  We  no- 
tice in  appellant's  argument  besuffera  him- 
self to  err  when,  on  the  authority  of  Sto- 
ver V.  Duren,  3  Strob.  450,  he  asserts  that 
^presumption  of  payment  Is  not  a  role 
that  a  conrtcan  apply."  His  proposlttoa. 
Is  correct  when  applied  to  cases  oa  tilal 
before  a  Jury,  for,  the  presomption  ot  pay- 
ment being  one  of  face,  and  the  Jury,  un- 
der our  system,  being  the  triers  erf  facts 
in  Issue  In  acase  submitted  to  them,  ot 
course  the  clreult  Judge  in  snch  a  case  can- 
not do  more  than  announce  the  rule,  and 
let  the  jnry  apply  It  to  tbe  facts.  But  this 
position  by  no  means  negatives  tbe  pow» 
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of  a  circuit  Jodxe  Bittlnjp  ana  chaocellor 
to  pass  apon  tbe  rnln  and  the  facts  neces- 
Hury  to  Ita  application.  He  unqiieetioDa- 
bly  has  tbe  power  in  all  equity  cases, — In 
fact  l»  all  cases  when  a  Jury  Is  dispensed 
witb.  We  do  not  think  there  can  be  said 
to  be  a  presamptlon  ol  paymoat  la  this 
ease.  There  Is  a  atrona  aaalogy  between 
the  statn  uf  llmltatlona  and  thepresamp- 
tlons  of  payment  arising  from  lapse  ol 
time.  This  court  had  an  Interesting  ques- 
tion somcwbatukin  toChose  berelnrolved 
In  tbe  case  of  Nubies  t.  Hoks,  16  8.  E.  Rep. 
859,  where  It  became  necessary  to  an- 
nounce some  rule  where  a  trustee  did  not 
pay  Interest  annually  to  his  cestui  qae 
trust  when  the  cartui  qm  trust  made  no 
demand  fur  auch  interest.  After  the  lapse 
of  many  years  she  did  demand  such  Inter- 
est, and  the  trustee  pleaded  the  statute  In 
hlB  defense.  This  court  held  in  such  case 
**  that  the  nonpayment  of  tbe  interest 
yearly  maat  be  accompanied,  In  order  to 
enable'  the  trustee  to  plead  the  statute, 
with  some  act  or  declaration  of  the  trus- 
tee touching  blR  duty  to  his  ceatat  que 
truatf  whereby  be  plainly  manifests  his 
purpose  to  place  her  at  defiance  by  refus- 
ing to  pay  Interest."  Now,  In  tbe  bail- 
ment la  the  present  appeal  being  consid- 
ered, we  have  ]ust  held  that  the  statute  of 
limitations  conld  not  be  pleaded  on  prln- 
ciplea  In  aympatby  witb  those  announced 
In  Koblea  t.  Hogg,  supra,  and,  aa  the 
same  principles  should  apply  In  cases  u( 
preeumptlon  of  payment  from  lapse  of 
time,  nod  as  such  principles  can  have  no 
support  for  their  application  in  tho  facts 
of  this  case,  we  must  i-efuee  to  sustain  tbe 
decree  below.  It  Is  the  Judgment  ol  this 
coon;  that  tbe  judgment  of  tbe  circuit 
court  be  reversed,  and  the  cause  remanded 
to  such  conrt  to  enforce  tbe  decision  here 
reudered. 

3ib3lTSB,  C.  J.t  and  UcGowan,  J.,«oncnr. 


(01  G&.  178) 

RUSSBLIi  T.  ABBOTT. 
(Snpreme  Court  of  Greorgia.    Feb.  20, 1893.) 

BAU-^ExSODTORT  Ck}KTRAOT— Vmdict— Evi- 

DBNOB.  , 

1.  It  appearing  that  the  defendant  in  fi.  fa, 
offered  to  sell  the  claimant  certain  seed  cotton 
in  consideration  of  a  promissorr  note  for  rent 
of  land,  dne  by  the  former,  and  held  by  the  lat- 
ter as  transferee  from  the  landlord,  to  whom 
the  note  was  given,  and  that  the  claimant  re- 
plied he  would  take  the  cotton  on  the  terms 
proposed  when  delivered  at  a  certain  sin,  bnt 
that  it  was  never  so  delivra-ed,  and  that  the 
daimant  still  boids  the  note^  there  was  not. 
nndw  these  facts,  any  sols  of  the  cotton  to  the 
claimant,  bat  merely  an  executory  contract  of 
sale.  Even  if  the  act  of  December  22,  1884, 
would  otherwise  be  applicable,  (Acta  18S4-85, 
p.  91,)  It  is  not  so  in  this  case,  for  the  reason 
that  ue  cotton  was  never  actnally  tamed  over 
and  ddirered      the  tenant  in  payment  of  the 

FMlt 

2.  The  verdict  of  the  jtu-y  in  the  Justice's 
court  being  without  evidence  to  support  it,  and 
manifestly  wrong,  the  siQuiiw  court  erred  in 
orerrullng  the  certiorari. 

(SyUabas  1v  ^  ContU 


Error  from  superior  conrt,  Catoosa 
county;  Thomas  W.  Milker,  Judge. 

Claim  by  J.  H.  Abbott  to  certain  seed 
cotton  levied  on  to  satisfy  a  Judgment 
rendered  In  favor  of  Thomas  Russell  in  an 
action  by  Russell  against  J.  M.  Ivey.  The 
claim  was  tried  In  a  Justice's  court,  result- 
lug  In  a  finding  that  the  lint  was  not  anb- 
ject  to  tbe  ezeentlon,  and  that  tbe  seed 
were  subject.  Russell  took  thecasebycer- 
tiorart  to  tbe  superior  court.  The  certtn- 
rarl  was  overruled,  and  he  brings  error. 
Reversed. 

The  following  is  the  official  report: 

A  e.  fa.  In  favor  of  Thomas  Russell 
against  J.  M.  Ivey,  Issued  from  a  Judg- 
ment of  a  magistrate'seourt  dated  October 
8, 1891,  vas  on  October  14.  1891,  levied  on 
about  1,500  pounds  of  seed  cotton,  whlcb 
was  claimed  by  Abbott.  The  trial  of  the 
case  In  Che  magistrate's  court  resulted  in 
a  verdict  finding  tbe  lint  not  subject  and 
tbe  seed  subject.  Russell  took  tbe  cause 
by  certiorari  to  the  superior  court,  alleg- 
ing that  the  verdict  was  contrary  to  law 
and  evidence,  without  evidence  to  support 
It,  strongly  and  decidedly  against  the 
weight  of  the  evidence,  and  contrary  to 
tbe  principles  of  Justice  and  equity.  The 
certiorari  was  overruled,  and  to  this  Rue- 
sell  excepts.  Upon  the  trial  In  the  magls* 
trate's  court  the  constable  who  made  the 
levy  testified  that  at  the  time  of  the  levy 
tbe  cotton  was  In  the  crib  on  tbe  place,  in 
tbe  possession  of  defendant  In  execution. 
Cieimnnt  testified :  "I  bad  a  note  on  de- 
fendant forf.^0.  Still  have  It  at  home.  In 
September,  1891,  I  had  a  convertiatloo 
with  him,  and  be  told  me  he  wanted  to 
let  me  have  the  first  bale  of  cotton.  Was 
at  defendant's  house  where  the  cotton 
was  on  the  day  before  the  levy,  which  I 
suppose  was  the  18th  of  October.  Defend- 
ant said  he  had  a  bale  of  cotton  out,  about 
1,5Q0  pounds,  and  1  told  him  I  would  take 
it  wben  delivered  atthegln.  It  was  never 
delivered  at  the  gin.  Tbe  seed  ha  said  be 
would  or  bad  let  Russell  have.  I  have 
never  delivered  tbe  note  to  defendant.  I 
did  not  rent  tbe  land  to  bim,  but  Russell 
did,  and  turned  the  note  over  to  me.  De- 
fendant was  in  possession  of  tbe  land,  cul- 
tivated and  controlled  It.  Tbe  note  Is  not 
payable  In  part  of  tbe  crop.  1  told  him  I 
would  give  tbe  note  fur  cotton  delivered." 
Defendant  teetifiod:  "I  told  claimant  in 
September  I  would  let  bIm  have  the  first 
hale  delivered.  Did  not  aa;  whether  800 
or  500  pounds,  nor  at  what  price.  Told 
claimant  tbe  day  before  the  levy  what  I 
bad  out,  being  the  cotton  levied  on,  which 
weighed  1,492  pounds.  He  said  be  would 
take  It  delivered  at  the  gin,  but  it  was  not 
delivered  there.  First  said  he  would  take 
It  if  delivered  tbe  nest  Saturday,  but  I  told 
him  tbe  weather  was  good  to  work,  and 
he  then  said,  *  Deliver  It  any  time;*  that 
he  would  takeit.  Hewas  only  tohavetbe 
lint,  not  tbe  seed.  The  cotton  never  has 
been  delivered  at  tbe  gin.  The  cotton 
levied  oil  1h  the  first  bale  I  picked  out  of 
my  crop  of  1891." 

W.  E.  Mana,  for  plaintiff  in  error.  £.  J. 
<ft  J.  Mctamyt  for  defendant  In  error. 

PsK  CusiAU.  Judgment  nveraed. 
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(UZ  K.  C.  343) 

UATO  V.  WBSTEBN  UNION  TElIi.  CO. 
(Sapreme  Court  of  North  Carolina.    March  7, 
1S93.) 

Railboad  Couiuaiox  Act— Tbleqbaph  IUn>— 
Rbhbdt— Flbjldinq. 

1.  The  railroad  commission  act,  (Laws 
1891,  c  320.)  after  providing  for  juat  and  rea- 
sonable rates  and  rulea  and  regulationa  for  rail- 
road companies,  to  prevent  unjust  discrimina- 
tion in  tne  transportation  of  freight  and  pas- 
sengers^ further  provides  that  the  words,  "such 
companies"  and  "railroad  companies,"  nsed  in 
the  act,  shall  include  all  companies  or  IndiTld- 
uals  operating  railroads,  steamboats,  express 
business,  and  telegraph  lines.  Section  10  of 
said  act  provides  for  notice  to  "railroad  com- 

Sanies"  TiolatlDg'  the  commission's  rules,  and 
or  recompense  for  injury  done  thereby,  to  be 
directed  by  the  commission,  and  enforced  by 
penalties  fixed  by  the  court  in  which  the  ac- 
tion is  tried.  Section  28  reqnirea  the  .commis- 
sion to  make  rates  for  the  transmission  of  mes- 
sages by  telegraph  lines,  iH^vides  penalties  for 
charging  higher  rates  than  those  fixed  by  the 
commission,  and  prescribes  how  actions  may  be 
broQght  to  recoTer  the  same.  Edd,  that  the 
act  doea  not  glTe  the  commisBlon  power  to  pre- 
■oribe  other  rales  and  regnlattcms  for  telegriuih 
lines  than  those  directed  by  section  26,  as  the 
other  sections  could  not  be  made  to  apply  to 
the  telegraph,  even  If  It  were  ^ecifically 
named  therein. 

2.  For  a  Tlolation  of  mies  prescribed  "by 
the  commission,  fixing  rates  for  messages,  the 
commisaion  may  serve  notice  of  such  Tlolation 
on  the  offender,  and  may,  on  bearing,  direct 
full  recompense  to  the  injured  partr,  which  rec- 
ompense may  be  enforced  by  cItu  acUon  un- 
der section  10. 

It.  Where  a  complaint  against  a  tdegraph 
company  charges  defendant  with  specific  In- 
stances of  unnecessary  delay  in  transmitting 
and  delivering  messages,  but  alleges  no  viola- 
tioD  of  the  regulations  of  the  commission  pre- 
scribing  the  rates  of  charges  for  the  transmis- 
rion  of  messages,  it  states  no  canie  of  action 
under  the  act 

Appeal  from  aupertor  court,  Wake  coan- 
ty;  Brtan,  Jadge. 

Action  by  W.  P.  Mayo  agalnBt  the  West- 
ern CTnlon  Telegraph  Company.  Jntlf;- 
Dient  for  d^endant.  Plaintiff  appeals. 
Affirmed. 

TbiB  case  was  commenced  before  the 
railroad  commlsston.  and  from  the  order 
of  the  commlaHlon  the  defendant  appealed 
to  the  snperlor  court  of  Wake  county; 
and,  apon  the  heariiifc.  Brtan,  J.,  bus- 
talned  the  defendant's  demurrer,  and  dis- 
mlsfied  theraBe,  and  the  plaintiff  appealed 
to  the  supreme  court. 

"The  petition  of  the  above-named  plain- 
tiff rctipectfully  ahows:  (li  That  the 
plaintiff  iB  a  citlsen  of  North  Carolina,  and 
a  resident  the  town  of  Mt.  Airy,  In  said 
utate.  (3)  That  the  defendant  aburo 
named  Is  a  corporation  duly  lucorporatnd 
according  to  law,  and  as  such  corpora- 
tion was  on  the  2lBt  day  of  October,  1891, 
and  has  been  ever  since,  engaged  In  the 
transmlBsion  of  telegraphic  messages,  by 
wire,  between  the  said  town  of  Mt.  Airy 
and  the  town  of  Henderson.  In  said  state, 
and  as  such  corporation  is  subject  to  the 
act  to  provide  tor  the  general  Bupervlaion 
of  railroads,  atenmboat  or  canal  compa- 
nies, express  and  telegraph  companfes, 
doing  business  In  the  state  of  North  Car- 
olina. (3)  That  plaintiff  did  on  October 
21, 1891,  at  about  9  o'clock  a.  u.,  deliver  to 


the  operator  of  the  defendant  company 
at  Its  office  lu  the  said  town  of  Mt.  Airy, 
an  Important,  repeated,  prepaid  mesaace, 
addressed  to  W.  S.  Clary,  at  the  said 
town  of  Henderson.  That  the  said  mes- 
sage was  not  received  by  said  W.  S.  Clary 
until  about  4:80  o'clock  p.  h.  of  the  same 
day.  That  theanswer  totbcHaid  message 
was  delivered  to  the  defendant's  operator 
at  said  town  ol  HpnderBoa  about  6:30 
o'clock  p.  M  of  said  October  21, 1891,  and 
was  received  at  the  defendant's  office  In 
the  said  town  of  Mt.  Airy  about  6:30 
o'clock  P.  H.,  and  was  not  delivered  to 
plaintiff  uutll  about  8:40  o'clock  p.  u., 
of  the  same  day.  That  said  unneceesary 
delay  in  forwarding  and  delivering  said 
message  was  caused  by  the  negligence 
of  the  defendant,  was  in  ▼lolation  ol 
the  said  act  of  ttae  general  assembly, 
and  ceased  the  plaintiff  to  sustain  seri- 
ous damage.  Wherefore,  the  plain tlfl 
prays  that  the  defendant  may  be  required 
to  answer  the  charges  herein,  and  tbat 
after  due  bearing  and  Investigation  an  or- 
der be  made,  commanding  the  defendant 
to  cease  and  desist  from  said  violation  of 
the  act  to  provide  for  tlie  genwal  flop«i>i 
vision  of  railroads,  steamboat  or  canal 
companies,  ezprens  and  telegraph  coropn- 
nles,  doing  businesB  In  the  state  of  North 
Carolina,  and  for  such  other  and  fnrtber 
orders  as  the  commission  may  deem  nee- 
essary  In  the  premises,  and  tbat  the  sec* 
ond  of  said  roiuplalnts  sbould  read  as  fol- 
lows: The  petition  of  the  above-named 
compIalnantrespectfullyBhows:  (1)  Tbat 
ibe  plaintiff  Is  a  cttlien  of  ttae  town  of  Mt. 
Airy,  and  a  resident  of  said  state.  (2) 
That  ttae  defendant  above  named  Is  a  cor- 
poration duly  Incorporated  according  to 
law,  and  as  such  corporation  was  on  the 
third  day  of  November,  1891,  and  has  been 
ever  since,  engaged  In  tbe  transmission 
nf  telegraphic  messages,  by  wire,  between 
tbe  said  town  of  Mt.  Airy  and  tbe  town 
uf  Winston,  in  said  state,  and  aa  socb  cor- 
poration la  subject  to  the  act  to  provide 
for  tbe  general  supervision  of  raliruads. 
steamboat  or  canal  companies,  express 
and  telegraph  companies,  doing  business 
In  tbe  state  of  North  Carolina.  (3)  Tb&t 
an  important  message  was  delivered  to 
the  operator  of  tbe  defendant  company 
at  its  office  in  the  said  town  of  Winston 
aboutll  o'clock  a.  h.  on  the  Sd  day  of  No- 
vember, 1891,  by  H.  B.  Harman,  addretised 
to  plaintiff  at  the  said  town  of  Mt.  Airy. 
That  said  message  was  received  at  the 
defendant's  office  In  said  town  of  Mt.  Airy 
at  1  o'clock  p.  u.,  and  was  delivered  to 
plaintiff  at  8  o'clock  same  day.  That  an 
answer  to  said  message  was  at  once  de- 
livered to  the  messenger  of  the  defendant 
company  by  the  plaintiff,  with  instruc- 
tions to  push  It  through.  That  said  an- 
swer was  delivered  to  said  H.  E.  Harmno 
at  7  o'clock  p.  M.  of  that  day.  Tbat,  by 
reason  of  said  delay,- said  Uarmao  was 
unable  to  taka  4  o'clock  train  for  Mt. 
Airy,  and  great  Inconvenience  and  dam- 
age was  snstalned  by  the  plaintiff,  as  wdl 
as  by  all  parties  concerned.  Tbat  said  de- 
lay In  forwarding  and  delivering  said  cries- 
sage  was  caused  by  the  neellgence  of  de- 
fendant, was  In  violation  of  the  said  act 
ol  the  general  assembly,  and  canaed  tbe 


Digitized  by 


Google 


MAYO  «.  WESTERN  X7NI0N  TEL.  CO. 


1007 


plaintiR  to  BUdtatn  aerloas  damnge. 
Wberefore,  tlie  plalntllf  prays  that  tbe  de- 
tendant  may  be  required  to  answer  tbe 
^bariEefl  herein,  and  that  after  dae  bearing 
and  Inrestlgatloii  an  order  be  made, 
ciiraniandlng  the  defendant  to  ceaue  and 
deslat  from  said  Tlolatlon  of  the  act  to 
provide  for  the  supervision  of  rallroq^a, 
steamboat  or  canal  companies,  express 
and  telesrapb  companies,  doing  business 
In  the  state  of  North  Carolina,  and  for 
soeb  other  and  further  orders  as  tbe  eom- 
mlBslon  may  deem  necessary  In  tbe  prem- 
ises." 

To  these  complaints  the  defendant  filed 
the  following  demurrer:  "The  defendant 
above  named  doth  demur  tu  the  petitions 
filed  Id  tbe  case,  and  says  chat  the  same 
are  Dot  sufllelentln  law,  for  that  it  ap- 
pears on  tbe  face  thereof  (1)  that  this 
court  bas  no  Jurisdiction  of  tbe  subject  of 
this  action;  (2)  that  tbe  petitions  do  nut 
state  facts  sufficient  to  constitute  a  cause 
of  actiim.  because — First,  they  contain  no 
allegation  of  general  Diligence  or  other 
wrongful  conduct  on  tbe  part  of  tbe  de> 
fendant  throughout  tbe  state,  or  any 
portloii  thereof,  or  at  tbe  otflee  mentioned 
In  the  petition,  and  contain  allegations 
of  only  two  Instances  of  delayln  tbetran»- 
mlssion  and  delivery  of  messages;  atcond. 
It  is  not  alleged  that  tbe  acts  complained 
of  were  In  violation  of  any  rule  or  regu- 
lation provided  and  prescribed  by  tbe 
eommlaslon." 

It  was  adludged  by  tbe  commission  that 
tbe  demurrer  be  overruled,  and  that  de- 
fendant answer  the  complaint  tn  tbe  ac- 
tion within  80  days.  This  was  overruled 
by  the  court  below,  and  tbe  plaintiff  ap- 
pealed from  the  JnOgment  snstalnlng  tbe 
Vemurrer. 

R.  O.  BartoBtloT  appellant.  Strong  & 
Strong^  for  appellee. 

MacKab,  J.  Wt>  had  occasion  at  the 
last  term,  in  Atlantic  Exp.  Go.  v.  Wilming- 
ton &  W.  R.  Co..  Ill  N.  C.  464,  16S.  E.  Rep. 

to  consider  the  scope  and  purpose  of 
the  railroad  contmlsslon  act,  (chapter  320, 
Acts  1891,)  and  to  remark  upon  the  failure 
of  the  act  to  define  with  more  exactness 
the  powers  and  dntlea  of  tbls  Important 
Innctlon.  There  was  no  difficulty,  how- 
ever, in  reaching  the  conclusion  tbat  am  pie 
authority  was  conferred  upon  thecomnils- 
slon  to  entertain  and  pass  upon  complaints 
for  violations  of  the  rules  and  regulntlons 
respecting  matters  embraced  within  sec- 
tion 4  of  the  act.  We  may  now  extend 
this  conclusion  as  to  the  authority  of  the 
commission  to  all  subjects  with  regard  to 
which  the  act  In  question  directs  or  em- 
powers them  to  make  rules  and  regula- 
tions, and  It  will  be  our  duty  to  inquire 
as  to  the  extent  of  such  authority,  as  con- 
ferred by  said  act. 

Confining  ourselves  to  the  question  be- 
fore usi  section  5  directs  tbeeommlssion  to 
make  reasonable  and  Jnst  rates  of  freight 
and  passenger  tariff ;  reasonable  and  Just 
rules  and  regulations,  to  be  observed  by 
all  railroad  companies  doing  business  In 
i-bls  scute,  as  to  charges  at  any  and  all 
stations forthenecessary  handling  and  de- 
livering of  freight ;  such  Just  and  reason- 
able regulations  as  may  be  necessary  tor 


preventing  unjust  discrimination  In  the 
transportation  of  freight  and  passengers 
on  tbe  railroads  in  tbe  state;  rdasonable 
and  Jnst  rates  of  charges  for  nse  of  rail* 
road  cars  carrying  any  and  all  kinds  of 
freight  and  passengers  on  aald  railroad ; 
Just  and  reasonble  rnles  and  regulations, 
to  be  observed  by  said  railroad  companies, 
to  prevent  the  giving,  puylnsr.or  receiving 
of  any  rebate  or  bonus,  directly  or  Indi- 
rectly, and  from  misleading  or  deceiving 
tbe  public  in  any  manner  as  to  tbe  real 
rates  charged  for  freight  or  passengers. 
By  section  S  the  commission  Is  empowered 
to  make,  conjointly  with  carriers  of  freight 
to  and  from  points  beyond  the  limits  of  the 
state,  special  rates  for  the  purpose  of  de- 
veloping ma'bufactnres,  etc.,  In  tbe  state. 
By  section  7  It  Is  required  that  they  shall 
make  rates  of  charges  tor  transportation 
of  passengers  and  freights  and  cars,  sub- 
ject to  the  rigbt  of  appeal  to  the  superior 
court;  and  section  9  provides  for  such 
rnles  and  regulations  concerningcon tracts 
and  agreements  between  railroad  com- 
panies OS  to  freight  and  passenger  rates  as 
may  then  be  deemed  necessary  and  proper. 
Section  18  extends  tbe  meaning  of  tbe 
wordq,  "such  companies'*  and  "railroad 
companies,"  to  alt  corporations,  eum- 
panles.  or  Individuals  owning  or  operat- 
ing railroads,  steamboats,  canals,  express 
business,  and  telegraph  lines;  and  section 
28  requires  tbe  commission  to  make  rates 
of  charges  by  express  companies,  and  for 
tbe  transmission  of  messages  by  any  tele- 
graph line  or  lines  doing  bnslness  In  tbls 
state,  and  provides  for  penalties  upon  said 
companies  for  charging  higber  rates  than 
those  fixed  by  the  commission ;  actions  to 
recover  said  penalties  to  be  brought  as 
provided  In  section  7.  Section  10  provides 
for  notice  to  railroad  companies  (and,  by 
virtue  of  section  18,  tbls  term  will  embrace 
telegraph  lines)  violating  these  rnles  and 
regulations,  and  fur  ample  and  full  rec- 
ompense for  tbe  wrong  and  Injury  done 
thereby,  to  be  directed  by  thecommlealou, 
and  tn  be  enforced  by  penalties  tu  be  fixed 
by  the  Judge  of  the  court  in  which  tbe  ac- 
tion shall  be  tried,  which  penalties  are  to 
he  recovered  by  action  In  the  name  of  tbe 
state. 

We  have  thus  examined  the  statute, 
with  a  view  to  ascertain  the  powers  and 
dntles  of  the  commission  as  to  the  making 
of  rnles  and  regulations,  and  the  enforcing 
of  the  same.  It  was  not  necessary  to  refer 
to  the  power  given  tu  wake  rules  of  pro- 
cedure, nor  to  consider  the  effect  of  chnp- 
ter49S  of  the  Acts  of  1891.  making  the  coni- 
mlsaiun  a  court  of  record.  It  will  be  ob- 
served that  all  ut  these  sections  are  highly 
penal  In  their  nature,andlntell]gentmindB 
will  at  once  concede  that  while  It  Is  our 
duty  to  Interpret  the  whole  law  In  a  fair, 
and  even  liberal,  spirit,  In  order  to  reach 
Its  true  intent,  we  are  likewise  required,  by 
all  the  principles  of  construction,  not  to  ex- 
tend  this  Interpretation  beyond  tbe  plain 
and  evident  meaning  of  the  words  em* 
ployed,  in  that  sense  which  will  ascertain 
the  policy  and  object  ol  the  legislature. 
Thert'  Is  nothing  to  show  the  Inteat  of  the 
statute  to  give  to  the  commission  power 
to  prescribe  other  rules  and  regnlatlnns 
for  telegraph  lines  tban  those  directed  In 
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sectloD  36,  with  regard  to  tbeir  charges 
tor  tbetrfiDsmlesloD  oInieaHaRes.aBDeltber 
of  the  other  eMtluna  could  be  made  to  apply 
to  telegraph  lines,  even  It  the  same  bed  been 
■peclttcally  named.  In  ouroplnlon.torany 
violation  ol  the  rnlea  prescribed  by  tbe 
commiMsiou,  fixing  tbe  rates  to  be  charged 
tor  transmlssloQ  of  mrasages  by  telegraph, 
the*  commlasion  may  cause  notice  to  be 
serred  upon  tbe  companies  or  persons 
charged  with  such  violation;  and,  upon  a 
proper  bearing  before  them,  under  such 
procedure  as  they  may  legally  prescribe, 
they  may  ascertain  and  direct  ample  and 
full  recompense  to  be  made  by  tbe  com- 
pany, corporation,  or  person  so  offending 
against  said  rules,  which  recompense  may 
be  enforced  by  civil  action,  a6  prescribed 
In  section  10.  We  are  not  called  apon  now 
todetermlne  tbe  effect  to  begiven  tbe  find- 
ings and  direction  of  the  eommisaion, 
wbethm*  prima  facie  or  conclnslve,  if  not 
appealed  from,  In  the  action  for  the  penal* 
ty.  It  is  enacted  In  tbe  proviso  attached 
to  section  29  ol  the  same  act  **  that,  from 
all  decisions  and  determinations  arising 
under  tbe  operation  and  enforcement  of 
this  act,  the  party  or  coi^oratlon  affected 
thereby  shall  be  entitled  to  appeal  .there- 
from. Tbe  complaint  alleges  no  viola- 
tion ol  th<>  regulation  (clrcnlar  Z)  prescrib- 
ing the  rates  of  charges  for  the  transmis- 
sion of  messages  by  telegraph.  It  there- 
fore does  not  state  grounds  sufficient  to 
constitute  a  cause  of  action,  because  it  Is 
not  alleged  that  the  acts  complatn«d  of 
were  In  violation  of  any  rule  or  regula- 
tion prescribed  by  the  cooimlsslon.  The 
plaintiff.  If  be  has  a  cause  uf  action,  is  left 
to  bis  remedy  In  the  courts,  as  existing  be- 
fore tbe  passage  of  tbe  act  which  we  have 
had  tinder  consideration. 
Judgment  atOrmed. 


(US  N.  a  116} 

OABRINOTON  et  si.  v.  WAJT*. 
(Sqpremft  Oonrt  of  North  Oarolliis.     Feb.  28; 
1S83.) 

AOTiOH  oar  Nors— Dstbssb  —  CosnnPOBAmom 

AaWCBHBXT— FaILUHB  or  COKSIDBRATION. 

1.  As  a  defense  to  an  action  on  a  note  by 
the  paree  a^inst  the  makw  defendant  may 
show  that  thb  note  was  given  pursuant  to  a 
contemporaneous  agreement  by  which  plaintiff 
appointed  defendant  agent  for  the  sale  of  a 
certain  kind  of  fence;  that  plaintiff  was  to 
have  a  share  in  defendant's  commissions;  that 
the  ■  note  was  for  the  payment  of  plaintifrs 
share  of  the  commissions  on  the  first  1,000 
rods  of  fence  sold';  that,  if  the  fence  was  not 
sold,  the  note  was  to  be  surrendered  to  plain- 
tiff; and  that  no  sales  were  made. 

2.  An  agreement  by  plaintiff  that  hla  man- 
nfacturing  agent  should  ke^  in  stock  mann- 
factnred  fence  at  all  times,  and  famish  it  to 
plaintiff  at  certain  prices,  was  not  broken  by 
s  failure  ttf  tbe  agent  to  keep  anch  fence  in 
stock,  when  the  mmat  had  on  hand  suitable 
materials  and  machinery  for  mannfacturing 
the  fence,  but  none  was  ordered  by  defendant. 

Appeal  from  anperlor  court,  Chowan 
county;  Khupord,  Judge. 

Action  on  a  promissory  note  by  Carrlng- 
ton  &  Co.  against  E.  F.  Waff.  Plaintiff 
had  judgment,  and  defendant  appeals. 
Reversed. 

Exhibit  B  mentioned  in  the  oplnloa. 


which  Is  an  agreement  between  the  par- 
ties entered  into  at  the  time  the  note  in 
salt  was  made,  reads  as  follows:  "Arti- 
cle of  agreement  made  and  entered  Into 

this  25tb  day  of  April,  A.  D.  1891,  by  and 
between  Oarrington  &  Co.,  of  Daavllla, 
state  of  Virginia,  parties  of  tbe  first  part, 
and  B.  F.  Waff,  of  the  county  of  Chowan, 
.state  of  North  Carollaa,  party  of  the  sec- 
ond part,  witnesseth :  That  the  said  par- 
ties of  the  first  part,  having  eatabllshnd 
a  permanent  Industry  In  Bdenton,  county 
of  ('bowan,  for  the  purpose  ut  mannfao- 
turlDff  and  selling  tbe  Champion  combi- 
nation alnt  and  wire  fence,  do  hereby  make 
and  constitute  the  party  ol  tbe  secoud 
part  a  lawful  agent,  with  power  to  con- 
tract or  sell  the  manufactured  fence  In  tba 
township  ot  Edenton,  county  <tf  Chowan, 
state  of  North  Carolina.  Tbe  manntae- 
tured  fence  to  be  kept  In  stock  by  the  man- 
ufacturing agent,  O.  W.  Raper  ft  Co.,  at 
Edenton,  county  of  Ohowan,  state  ol 
North  Carolina,  and  at  all  times  to  be  fur- 
nished to  the  second  party  at  factoty 
prices, — 50  cents  per  rod  fur  slz-wlre  fence, 
65  cents  per  rod  for  eight-wire  fence,  and 
60  cmts  per  rod  for  ten-wire  fence*  All 
teacB  to  be  composed  o(  No.  IS  annealed 
and  galvanised  steet  wire.  The  manufac- 
turing agent  has  also  bound  himself  by 
contract  to  use  hla  endeavurs  to  sell  tbe 
fence,  and  all  aales  made  by  him,  or  at  the 
factory,  to  credit  tbe  township  agent 
wherein  the  fence  goes  with  twenty-five 
cents  per  rod.  Tbe  party  of  the  second 
part,  for  and  .  In  consideration  of  tbe 
rights  and  privileges  herein  granted,  does 
hereby  agree  to  use  his  endeavors  to  sell 
the  fence  In  the  above-named  territory, 
and  pay  tbe  flrHt  parties  five  cents  per  rod 
of  the  commission  after  he  has  sold  l.OOt 
rodaof  fence  and  received  all  ot  tbecum- 
mlflslon,  f 250.  As  he  has  this  day  aecnred 
to  be  paid  fl^  by  execution  of  his  note, 
being  oufi  half  of  the  commission  on  the 
first  1,000  rods  of  fence  sold,  and.  If  500 
rods  ot  fence  have  not  been  sold  at  the  end 
of  six  months  by  the  said  second  party, 
then  said  company  or  their  authorised 
representatives  are  fnlly  empowered  to 
eaucel  aald  agency  and  appoint  another 
agent  In  his  stead ;  but  If  they  decide  to 
cancel  aald  agency,  which  shall  be  at  thidr 
option,  they  shall  surrender  said  note,aft- 
er  first  being  paid  one  half  of  the  commls* 
slon  on  tbe  fence  sold  during  tbe  said  six 
months.  The  second  party  has  also  the 
right  to  use  on  all  his  own  land  the  fenc- 
ing at  factory  prices,  and  the  exclusive 
management  of  the  business  in  territory 
asalgned  bim.  In  witness  whereof  we 
hereunto  set  our  bands  tbe  day  and  year 
first  written.  (Two  of  tbe  above  con- 
tracts are  to  be  filled  out  exactly  alike, 
and  both  of  tbe  contracting  parties  sign 
them,  so  that  each  will  bold  a  copy.) 
[Signed]  Carrinoton&Co.  E.  F.  Warr.* 
Praden  A  VaoBt  for  appellant. 

MaoRab,  J.  Plaltttltrs  bmoght  tbelrae> 
tion  upon  a  promissory  note,  nego^bls 
on  its  face,  but  which  had  not  been  as- 
signed,  but  was  In  tbe  bands  of  the  urigl- 
nal  payees,  and  therefore  snbject  to  any 
defenses  which  the  maker  mlgbt  have 
against  it.  Tlie  action  being  before  a  J«s- 
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tlce  of  the  peace,  the  pleadings  were  in 
the  sburt  form  used  Id  aacb  cuorts,  and 
tbeanawer  simply  denied  that  defendant 
was  indebted  to  the  plaintiffs,  or  that  tbey 
were  entitled  to  Jadgment  against  blm. 
Ou  the  trial  Id  the  eaperlor  coart  the  de- 
lendaot  relied  upOD  the  contemporaneoDB 
asreement,  (set  out  Id  the  case  as  Exhibit 
B,)aDd  ottered  testimony  tendtngto  prove 
that  the  note  referred  to  In  said  agreenient 
was  the  same  note  which  to  now  snAd  on; 
and, further, that  noneot  the  fence  referred 
to  Id  Eshlbit  B  had  yet  been  sold  Id  the 
territory  In  which  defendnnt  was  to  sell  It. 
Be  proposed  also  to  prove  that  tlie  plain- 
tiffs' agent  who  made  the  contract  with 
defendaot  told  him  that  the  plalotlOs 
waated  him  to  sign  the  note  simply  to 
show  that  be  owed  them  In  case  he  made 
sales  ol  the  fence,  and  that,  it  be  did  not 
sell  600  rods  of  thefence,  the  note  would  be 

given  back  to  him,  and  be  would  only 
aveto  pay  tor  what  be  bad  sold.  The 
first  ezcepMon  is  sustained,  while  "It  Is 
a  firmly  settled  principle  that  parol  evl- 
deace  of  aooral  agreement  alleged  to  have 
been  made  at  the  time  of  the  drawing, 
making,  or  Indorsing  of  a  bill  or  note,  can- 
not be  permitted  to  vary,  qualify,  or  con- 
tradict, add  to  or  subtract  from,  the  abso- 
lute terms  of  the  written  contract,  the  ex- 
ceptions to  this  rule  are  cases  of  fraud, 
illegality,  or  waut  of  consideration.  2 
Pars.  Notes  &  B.  501,  The  rejected  testi- 
mony was  competent  under  the  exception. 
The  defendant  might,  It  he  conld,  have 
shown  by  oral  testimony  the  want  or  fail- 
ure of  consideration. 

We  do  not  think  that  there  was  evi- 
dence to  show  that  the  plaintiffs  bad  not 
complied  with  their  agreement,  as  the  de 
fendont  requested  bis  honor  to  charge, 
and  the  retusal  of  which  reqaest  constl- 
tutes  the  gronnd  of  tbe  second  exception. 
It  to  trne  that  by  tbto  agreement  tbe  man> 
ufactnred  fence  was  to  be  kept  in  stock  by 
tbe  manuIacturlnK  agents,  Raper  &  V.o. 
It  appears,  however,  by  tbe  testimony, 
that  the  said  agents  had  the  materials 
and  machinery  for  making  the  fence,  and 
that  tbe  deteodant  had  not  made  any 
sales,  or  called  npon  tbe  agents  to  famish 
any  of  tbe  fence.  It  would  seem  that  up 
to  tbe  time  referred  to  it  was  a  sufilclent 
compliance  with  tbe  stipulations  it  the 
agents  were  prepared  with  material,  ma- 
chinery, and  sample  to  manntacture  and 
furnish  the  article  upon  demand  of  defend* 
ant.  At  least  the  defendant  had  do  cause 
ol  complaint  ol  breach  of  agreement  until 
a  demand  andlallurenn  the  part  of  the 
manufactaring  agents  to  furnish  it. 

But  we  think  there  was  error  In  the  In- 
struction of  bis  honor  that  in  no  view  of 
the  case,  according  to  the  evidence  of  tbe 
plaintiffs,  or  of  all  tbeeTldence  introduced, 
was  there  any  defense  to  the  action.  The 
defense  set  up  was  the  contemporaneous 
agreement,  by  which  It  appears  that  thto 
note  for  $125  was  given  by  defendant  to 
secore  to  plaintiffs  one  half  of  the  commis- 
sions on  the  sales  of  the  first  1,000  rods  of 
fence  sold,  to  which  defeuUaot  would  be 
entitled :  and  the  tact  alleged  that  none  of 
the  fence  had  yet  been  sold,  and  the  conse- 
qoent  waot  of  consideration.  The  d^end- 
ant  bound  himself  to  nse  bis  endeavora  to 
T.16uE.nal9— 64 


sell  the  fence,  which  was  to  be  fumisbed 
by  plaintiffs  through  their  agents,  Baper 
&  Co.  Tiro  said  agents  were  also  to  sell 
said  fenm,  and  defendant  was  to  have  a 
coramlssloD  upon  his  own  sales  and  upon 
those  of  Itaper  &  Co.,  the  manufacturing 
Hgentsof  tbe  plaintiffs.  It  was  allpulnted 
in  tbe  agreement  between  tbe  parties  that 
tbe  defendant  was  to  pay  certain  of  tato 
commissiona  to  the  plalntltfa.andtbat  the 
note  for  91S5  was  given  to  secure  to  plain- 
tiffs one  halt  of  defendantVcommlasions 
on  the  first  1,000  rods  of  fence  sold  In  his 
territory.  While  it  Is  settled,  as  we  have 
seen,  that  parol  evideoce  of  ao  oral  agree- 
ment will  not  be  permitted  tu  change  the 
terms  of  a  note  or  other  written  contract, 
it  to  equally  well  establtofaed  that**  a  note 
and  a  con  tempore  neons  article  of  agree* 
ment  are  freqaently  taken  together  as  one 
agreement;  thetermsot  the  agreementex- 
pounding  and  limiting  those  of  tbe  note.* 
Of  course  it  will  be  understood  that  sneh 
agreement  can  only  affect  and  bind  those 
who  are  parties  to  it,  or  have  notice  there- 
of. The  principles  which  gorern  negotia- 
ble paper  assigned  before  maturity  and 
without  notice  can  have  noappllcation  to 
this  case,  because  the  note  is  still  in  the 
hands  of  the  payees.  2  Pars.  Notes  &  B, 
&S4.  The  case  of  Farthing  v.  Dark  to  in 
many  respects  similar  to  the  present  one, 
and  on  theflrst  bearing,  aa  reported  in  109  ' 
N.  C.  291,  IS  8.  £.  Rep.  OlS.  it  was  consid- 
ered that  there  was  sufficient  testimony 
of  notice  or  of  facts  calcnlated  to  put  an 
assignee  for  value  before  maturity  upon 
inquiry  that  he  would  be  affected  by  the 
equities  exlntlng  between  the  original  par- 
ties; but  upon  a  more  careful  review  of 
tbe  testimony  In  tbat  case,  upon  the  re* 
hearing  as  reported  Id  111  N.  C.  — ,  16  S. 
E.  Rep.  387,  out  of  careful  regard  for  the 
important  princlplee  affecting  the  transfer 
of  commercial  paper  before  maturity,  It 
was  held  there  was  not  testimony  suffi- 
cient of  facts  to  pot  tbe  assignee  upon  in- 
quiry, aod  therefore  that  It  was  erroi 
to  have  admitted  testimony  as  to  defenses 
which  plainly  would  have  been  competent 
between  tbe  original  parties.  Upon  the 
Issue  aubmltted~'*l8  tbe  defendant  indebt- 
ed to  tbe  plaintiffs?"— it  wonld  have  l>een 
proper  for  his  honor  to  have  Instrncted 
the  Jury  tbat.  It  there  was  such  a  contem- 
poraneous written  agreement  as  tbe  de- 
fendant offered,  and  If  defendantbad  never 
sold  1,000  rods  of  the  fence,  or  If  the  same 
had  not  been  sold  by  the  manufactaring 
agentfl,  Raper  ft  Co..  in  the  territory  cov- 
ered by  the  aald  agreement,  eo  tbat  tbe 
defendant  bad  never  received  or  become 
entitled  to  receive  tbecommlsslons  provid- 
ed for  In  said  agreemnot,  the  plaintiffs* 
cause  of  action  bad  not  accrued,  and  tbe 
response  to  tbe  issue  should  be  In  tbe  neg* 
atlve. 

There  to  error,  and  a  new  trial  la  awarded . 

(112  N.  C.  191) 
BROADWELIi  v.  RAY. 
(Supreme  Court  of  North  Carolina.   Manb  T* 
1803.) 
Appeal — DisinsBAih 
Where  a  certiorari  has  been  granted  to 
aa  appellant  to  complete  the  record  ny  supply' 
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tag  material  erldenoe  that  had  been  omitted 
from  the  case  aa  aettled,  but  the  clerk  of  the 
Bnpeiior  conrt  returns  that  appellant  failed 
to  perfect  his  appeal,  or  to  par  feea  tor  a 
transcript  of  the  record,  thou^  demanded*  the 
appeal  will  be  dismissed. 

Action  hy  P.  D.  Broad  well  against  G.  B. 
Ray.  From  the  Judgment  defeadaot  ap- 
pealed, and,  material  evidence  having  been 
omitted  from  the  cane  aa  settled,  he  was 
granted  a  cert/orar/  to  complete  t be  rec- 
ord. To  this  the  clerk  retarns  that  de- 
fendant failed  to  perfect  hla  appeal  or  to 
pay  fees  for  a  transcript  of  the  record. 
Appeal  dismissed. 

For  prior  report*  see  16  S.  E.  Bep.  408. 

W.  B.  Pace,  tor  petttloner.  £.  O.  Ryan, 
tor  respondent. 

CiABK,  J.  A  eertiorati  was  granted 
in  tbls  case.  Ill  N.  G.  467. 16  S.  £.  Bep.  408. 
To  tbls  tbe  clerk  ot  Wake  snperior  court 
retarns  that  tba  defendant  failed  to  per- 
fect bis  a.ppeal,  or  to  pay  fees  for  a  tran- 
script ot  the  record,  tboosb  demanded. 
The  appeal  mast  be  dismissed.  Bailey  v. 
Brown,  106  N.  C.  127, 10  S:  £.  Bep.  1054; 
State  V,  Nash.  lOtf  N.  G.  822,  IS  8.  £.  Rep. 
78B.  Appeal  dismissed. 


(US  N.  C.  884) 

BTAXB  T.  OAZtDWBUfc 
(Suprema  Ooort  of  North  CaxoUna.   Ifotch  7, 
188S.) 

Falsi  Pkrsbsbs  —  Indiotiibiit  —  Ohission  ot 
Word  "Fbloniocslt''^  Arbbbt  or  JnooHEirr 
— MOTIOK  TO  Qdash. 

1.  Since  the  offoise  of  obtalnlnr  soods  nn- 
der  fidae  pretenses  may  be  punisbed  by  Im- 
prlscmment  In  the  penitentiary,  and  nnder  Acts 
18U1,  e.  205,  all  offenses  which  may  be  tbns 
punished  are  felonies,  an  indictment  for  sach 
offense  which  omits  the  word  "fdoniously"  is 
insufficient. 

2.  A  motion  in  arrest  of  judgment,  on  the 
gronnd  that  the  indictment  Is  Insufflcifflit.  can 
be  made  in  the  supreme  conrt  for  the  first 
time. 

3.  A  motion  to  ctuash  sncfa  indictment  Is 
properly  OTerruled,  since  defendant  should  be 
held,  and  the  state  given  an  opportunity  to  find 
a  new  bill. 

Appeal  from  snperior  conrt,  Nortbamp. 
ton  county:  Shdfohd,  Jadse. 

R.  A.  Caldwell  was  convicted  of  obtain- 
ing goods  under  false  pretenses,  and  ap- 
peals. Reversed. 

Tboa.  W.  UasoDt  for  appellant.  TJto 
Attorney  GcneruU  for  tbe  State. 

Clark,  J.  The  offense  charged  Is  oh- 
talnlng  goode  under  false  pretenses,  which 
maybe  punished  by  Imprisonment  In  the 
penitentiary.  Code,  §§  10^,  1026.  Since 
the  enactment  uf  chapter  205,  Acts  1891, 
defining  tbe  line  between  felonies  and  mis- 
demeaDors,all  oIfenee»  which  maybe  pnn- 
Iflbed  by  death  or  imprisonment  In  the 
peiiitentiaryare  felonies.  The  bill  is  defect- 
ive as  a  charge  for  false  pretenses,  as  It 
omits  the  word  "feloniously, "  and  Judg- 
ment must  be  arrested.  State  v.  Skid- 
more,  109  N.  <\  795, 14  S.  E.  Rep.  63;  State 
r.  Pnrdle,  67  N.  C.  26. 

There  Is  no  eiceptlon  stated  for  tbe  re- 
tnsal  togrant  tbe  motion  In  arrest  ntjodg- 
meatr  but  that  is  a  motion  which  may  be 


taken  here  for  the  first  time.  Bale  V  ot 
the  supreme  conrt,  12  8.  E.  Bep.  vH. 

There  Is  an  exception  to  the  refusal  to 
quash,  but  that  motion  waH  properly  re- 
fused. State  V.  Flowers,  109  N.  V.  841, 18 
8.  E.  Rep.  718.  The  Judge  should  have 
held  tbe  prisoner*  and  have  given  the  so* 
lidtor  opportunity  to  send  a  new  Mil, 
coring  tbe  defect.  Tbia  sboald  nnt  have 
caused  a  postponement  of  the  trial  to  tbe 
next  term.   State  v.  Skidmoia,  snpra. 

Judgment  arreeted. 


(ua  K.  c.  US) 
AABON  V.  PIONEER  LUBCBEa  (XX 
(Bnpreme  Oonrt  of  North  Oarolfaia.    Ifardi  T. 

1883.) 

BaavKia  or  Snoion  oir  CosroaATtoy  —  Vjuds- 

ITT. 

Under  Code,  8  provldiag  that  serr- 
ioe  of  a  summons  on  a  corporation  shall  be 
made  by  ddivwing  a  copy  thereof,  and  section 
840,  (rule  l|L)^faIch  ainliea  sndi  service  of 

Erooess  issued  from  Jnstice's  court,  a  aervice 
I  void  where  the  oiii^a]  snmnMns  only  is  de- 
livered to  the  officer  of  the  corporation,  who, 
after  reading,  returned  it  to  the  constable. 

Appeal  from  superiorconrt,  Wayne  coun- 
ty;  Bbtan,  Judge. 

Action  on  a  promissory  note  by  D.  J. 
Aaron  against  the  Pioneer  Lumber  Com- 
pany. Defendant  bad  jndgment,  and 
plaintiff  appeals.  Affirmed. 

Tbls  was  a  civil  action  brought  before 
F.  A.  SiMUONS,  J.  p.,  for  tbe  recovery  of 
$200  due  by  note  from  the  defendant  to 
the  plaintiff.'  The  constable  in  the  town- 
ship in  which  the  defendant  company  had 
its  principal  place  of  business,  aud  where 
Its  officers  all  resided,  served  tbe  summons 
by  banding  It  to  tbe  president  and  secre- 
tary and  treasurer  of  the  defendant  com- 
pany, which  was  read  by  them,  aud  re- 
turned to  the  constable.  These  were  tbe 
only  officers  of  the  company.  There  waa 
no  copy  ot  the  summons  left  witb  any  offi- 
cer or  other  person  representing  the  com- 
pany. On  the  return  day  of  tbe  snmoiona 
the  defendant  did  not  appear,  and  on  tbe 
hearing  the  fnstlce  rendered  Judgment 
against  the  defendant,  and  In  favor  uf  tbe 
plalntirr,  for  the  sum  of  9200  and  Custs. 
Two  days  after  tbe  rendition  of  the  Jndg- 
ment,  the  defendant,  upon  afUdavit  and 
notice  to  the  plaintiff,  moved  the  Justice 
who  rendered  tbe  Judgment  to  set  aside 
said  Judgment  on  the  ground  that  there 
had  bpen  no  service  ot  tbe  summons.  On 
the  bearing  or  said  motion  the  Justice  r^ 
fused  to  set  aulde  the  Jndgment,  and  tbe 
defendant  appealed  to  tbe  enperlor  court. 
At  the  November  term,  1892,  of  said  su- 
perior court  the  ]nd»i:e  presiding  reversed 
the  decision  of  tbe  Justice,  and  set  aside 
said  Judgment,  on  the  ground  that  there 
had  been  no  service  ot  theeumraonson 
tbe  defendant,  and  rendered  Judgment 
against  the  plaintiff  for  costs. 

C.  Munroe,  for  appellaut.    W.  S,  Ah 
lea,  tor  appellee. 

pRR  CciRiAU.  Ko  copy  of  thesummona 
having  been  delivered  to  tbe  ufllcer  of  tin 
defendant  corporation  upon  wboni  tbe 
constable  attempted  to  make  service  of 
that  process,  no  proper  service  was  made: 
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tor  Code,  B  217.  proTldee  that  eerrlee  of  a 
aammoDS  on  a  corporation  must  be  byde- 
Uvering  n  capy.aud  by  Beetlon  840  (role  16) 
tlibi  appUestii  tlie  urvlce  of  proc«88  Issued 
from  JuBtlces'  courts.  No  error.  ASIrmed. 


012  H.  C.  1) 

8TABKES  T.  HILL. 
(StqpreoM  Gourt  of  North  Caroliiia.    March  T, 

OoiraiNaaHT  RsMAiKDaBs— Bnu  in  Baxu^^u 
Cask. 

L  A  limitation  to  M.  J.  P.  for  aod  during 
the  term  of  het  natiml  life,  and.  In  the  event 
that  R.  O.  P.  shall  outlive  her,  theo  to  him  for 
and  during  the  term  of  his  natural  life,  and, 
after  the  termination  of  the  aald  life  estates, 
thrai  to  the  heirs  of  R.  O.  P.  Edd,  that  R,  O. 
P.  takes  a  contingent  remainder,  and  tliat  nntil 
the  happening  of  the  contingency  the  rnle  in 
Shelle^B  Case  cannot  operate  so  as  to  vest  in 
him  an  Indefeasible  fee. 

2.  That,  should  B.  O.  P.  fail  to  sarriTe  M. 
3.  P.,  his  heirs  will  take  ns  purcbaBers,— no  es- 
tate having  vested  in  their  ancestor;  the  word 
'lieirs"  being  descriptio  peraonarnm. 

3.  The  rnle  in  Shelley's  Case  has  not  been 
abolished  hj  section  6,  c.  43,  of  the  Revised 
Oode.  and  section  1329  of  the  present  Gode. 

(Syllabus  by  the  OourtJ 

Appeal  from  Raperlor  coart,  Buncombe 
county:  Bynum,  Judge. 

Artioo  by  Jesae  R.  Stamee  against  J.  R. 
HUI  tor  the  speclflc  performance  ot  a  con- 
tract to  purchase  real  estate.  There  wan 
Jndsment  for  plalntltf,  and  defendant  ap- 
peals.  Reversed. 

Civil  action  fur  spectflc  performance, 
tried  at  September  term,  1802,  of  Bun- 
combe superior  court,  upon  a  ease  agreed 
before  Btnum,  J. 

The  case  agreed  Is  as  follows:  "It  Is 
agreed  that  the  tacts  set  forth  in  the 
complaint  In  this  esase  are  true,  and  It  la 
agreed  tbat  tbe  facts  set  up  as  matters  of 
defense  Id  the  answer  are  true,  as  alau  are 
tbe  matters  alleged  In  the  reply;  and  all 
the  pleadings  are  referred  to,  and  made  a 
part  of  this  case.  It  is  further  af^reed 
that  C.  A,  Muore.  Robert  C.  Pattenion, 
and  his  wife  are  all  llvlug  at  this  time, 
and  that  said  Patterson  and  wife  have 
sereral  living  children.  Tbe  deeds  herein 
referred  to  are  copied  In,  and  are  a  part 
of,  the  pleadings,  aud  the  fee  simple  of  the 
land  In  question  wbh  in  William  A.  Hol- 
land aud  wife  at  the  date  of  their  said 
deed;  and  tbey  were  also  seised  in  fee  on 
the—  day  of  July,  1874,  when  tbey  con- 
tracted to  sell  tbe  land  to  R.  O.  Patter- 
son, who  Is  identical  with  Robert  G.  Pat- 
terson, whose  name  appears  in  the  deeds. 
It  Is  further  agreed  that  the  consideration 
money  was  paid  by  Robert  0.  Patterson 
to  William  A.  Holland  and  wife  on  or  be- 
fore the  2d  day  ut  April,  1875.  when  their 
said  deed  was  made  to  C.  A.  Moore,  trus- 
tee, and  others.  The  question  intended  to 
be  presented  by  this  case  agreed  Is  wheth- 
er C.  A.  Moore,  truxtee.  and  Robert  O.  Pat- 
temon  and  wife,  Madara  J.  Patterson, 
had  tbe  power  under  the  deed  of  William 
A.  Holland  and  wife,  Mira  McD.  Hollaud, 
of  date  the  2d  day  of  April,  1H75,  to  pass 
the  fee  simple  in  the  land  In  question  as 
they  undertook  to  do  by  their  deed  of  tbe 
2lBt  day  of  March,  1878.  If  they  were  able 


to  pass  the  fee  simple,  and  did  pass  It,  by 
their  said  deed,  or  If  tbe  same  passed  by 
operation  of  law,  then  the  plaintiff  shall 
recover,  and  the  defendant  shall  accept 
the  plolDtltt's  deed,  and  pay  the  purehaae 
money  agreeably  to  said  contract;  other- 
wise, the  defendant  shall  recover  hla 
costs,  and  be  discharged  from  his  obllga- 
tlOD  to  purchase  tbe  land  in  question." 

The  deed  from  William  A.  Holland  and 
wife,  the  eonstrnctlon  of  whleb  Is  the  sub- 
ject of  this  controversy,  Is  as  follows: 
"This  indenture,  made  this  the  2nd  day  of 
April,  A.  D.,  1S75,  between  Wm.  A.  Hol- 
land and  wife,  Mira  McD.  HoUand.  ot  the 
conuty  of  Buncombe,  and  state  of  North 
Carolina,  ot  the  first  part,  and  C.  A. 
Moore,  trustee,  ot  the  second  part,  wlt- 
nesseth,  that  wh«va8,on  the  —— day  of 
July,  1874,  tbe  said  Wm.  A.  Holland  and 
wife,  Mira  McD.  Holland,  bargained  and 
sold  to  R.  O.  Patterson,  for  and  in  consld- 
erntlon  of  one  thousand  dollars  ($1,000)  to 
them  In  hand  paid  on  said  last-named  day, 
the  lot  hereinafter  described. and,  by  writ- 
ing under  their  bands  and  seals,  agreed 
to  convey  to  the  said  B.  O.  Patterson,  by 
good  and  ■uffielent  deed,  the  Heme;  and 
wbereaa,  tbe  purchase  money  has  been 
paid  In  full,  and  tbe  said  R.  O.  Patterson 
has  directed  that  the  deed  bn  made  to  C. 
A.  Moore,  the  party  ot  the  second  part,  tor 
said  lot.  for  tbe  use  and  trusts  and  pur- 

f loses  herelualter  mentioned:  Now,  there- 
ore,  In  consideration  ot  tbe  premises,  and 
tbe  further  consideration  ot  tbe  sum  of 
one  dollar  to  said  parties  of  tbe  first  part 
In  band  paid  by  tbe  said  party  uf  the  sec- 
ond part,  the  said  parties  of  the  second 
part  do  hereby  give,  grant,  bargain,  sell, 
and  convey,  and  by  these  presents  have 
barj^alned,  sold,  and  conveyed,  onto  the 
said  party  of  tbe  second  part,  and  bis 
hairs,  forever,  a  certain  lot  In  tbe  town  of 
Ashevlile,  county  ot  Buncombe,  and  state 
of  North  Carolina,  on  the  north  side  of 
Patton  avenue,  leading  from  the  public 
square  towards  Smith's  bridge,  ai^ross  the 
French  Broad  river;  said  lot  containing 
about  three  and  one  third  acres,  and  being 
the  lot  lately  conveyed  to  the  said  Mira 
McD.  Hollaud  by  C.  M.  McLoud,— begin- 
ning at  a  stake  on  said  Patton  aTenue, 
within  the  limits  of  tbe  towncorpnratlon, 
being  the  suathwest  comer  of  lot  No.  1, 
and  runs  south,  78  west,  32  poles,  to  a 
stake;  thence  north,  17  west, 16  poles,  to  a 
stake;  then  north.  78  east,  34  poles,  to  a 
stake:  then  south,  17  east,  to  the  begin- 
ning, 18  poles.  To  have  and  to  hold  to 
the  said  part;  of  the  second  part  and  his 
heirs  forever,  in  special  trust  and  confi- 
dence, however,  that  the  said  C.  A.  Uoore 
and  bis  heirs  will  hold  the  same  to  the 
use  ot  Madara  J.  Patterson  for  and  dur- 
ing the  time  ot  her  natural  lite,  and,  in 
tlie  event  that  the  said  R.  O.  Patterson 
shall  outlive  bis  said  wife,  Madara  J.,  that 
the  said  C.  A.  Moore  and  hla  hdrs  wlU 
then  bold  tbe  same  to  the  use  of  said  R.  O. 
Patterson  for  and  during  the  term  of  bis 
natural  lite,  and,  after  the  termination  of 
the  said  life  estates,  that  the  said  0.  A. 
Moore  and  his  heirs  will  then  hold  the 
same  to  the  use  of  the  heirs  ol  tbe  said  R. 
O.  Patterson,  and  them  and  their  heirs 
forever.  And  tbe  said  WllUam  A.  Hollaud 


Digitized  by 


Google 


1012 


SOUTHEASTERN  UEFOBTEB,  VOL.  16. 


(N.a 


and  wife,  Mlra  McD.  Holland,  for  them- 
selvBK  and  tbelr  belrs,  do  hereby  covenant 
to  and  with  the  said  C.  A.  Moore  and  his 
helni  that  they  are  aelsed  in  fee  simple  of 
the  said  premises,  and  that  they  have 
rlKht  and  full  power  to  conyey  the  aame* 
and  that  the  same  la  free  from  all  Ineam- 
brances;  and  they  do  farther  covenant, 
fur  themselves  and  for  their  heira,  to  and 
with  tlie  said  G.  A.  Moore  and  his  heirs, 
that  they  will  warrant  and  defend  the  ti- 
tle to  the  said  premises  against  the  lawtul 
elalms  of  all  persons  whatsoever.  In  wit- 
ness whereof,  tlie  said  parties  ot  the  Qrst 
part,  and  C  A.  Moore,  tniutee,  as  afora- 
sald,  have  hereunto  set  their  hands  and 
seals  thl8  day  and  date  above  written. 
Wm.  a.  Holland.  [Seal.]  Mira  McD. 
Holland.  [iSeal.l  C.  A.  Muobe;.  [Seal.]  " 

On  the  21t«t  of  March,  1878,  the  above-de- 
scribed land  was  eooveyed,  tor  a  valuable 
consideration,  by  0.  A.  Moore,  trustee, 
and  said  Robert  O.  Patterson  and  wife, 
Madura  J.,  to  one  F.  E.  A.  Roberts,  in 
tee;  the  deed  containing  the  followlnf^cov- 
enant:  "And  the  said  Robert  O.  Patter- 
son, tor  himself  and  his  heirH,  covenants 
to  and  with  the  said  F.  E.  A.  Roberts  and 
his  heirs  tbat  he  and  the  said  Madara  J., 
his  wife,  and  the  said  C.  A.  Moure,  trastee, 
as  aforesaid,  are  seised  in  fee  otsald  lands, 
and  have  ttaerifcbt  to  convey  the  same; 
and  the  said  Robert  O.  Patterson,  for 
blmseU  and  his  heirs,  for  the  consideration 
aforesaid,  unto  the  said  F.  E.  A.  Robei-to, 
his  heirs,  will  forever  warrant  and  defend 
the  title  to  the  said  lands  sfcainst  the 
claims  and  demands  of  all  other  persona 
whatsoever.**  It  further  appears  that 
the  plaintiff  thereafter  porcbased  the  said 
land  of  the  said  Roberta,  and  on  the  16tb 
of  October,  1891,  entered  into  a  contract 
with  the  defendant  whereby  thedefendant 
contracted  to  purchase  the  same  of  the 
plaintiff  tor  the  sum  of  f 20,000,  executing 
bis  note  to  plaintin  for  said  sum,  payable 
on  the  18tb  of  November,  1891.  This  ac- 
tion is  brouKht  by  the  plaintiR  to  compel 
specific  performance  of  the  cnntract,  and 
toe  defendant  resists  the  same  on  the 
ground  that  the  plaintiff  Is  unable  to  ex- 
evnte  to  him  a  titin  in  fee  to  the  premises, 
alleging  in  bis  answer  "  that  the  title  to 
the  land  acquired  by  the  plaintltt,  and 
offered  by  the  plaintiff  to  this  delendant, 
is  materially  defective  and  imperfect,  and 
that  tbe  plaintiff,  on  acoonnt  ot  said  de- 
fents,  baa  no  valid  title  whatsoever  to  said 
land,  and  cannot  apeclflcally  perform  his 
agreement  to  convey  to  this  defendant 
said  lot  ot  land,  by  a  good,  perfect,  and 
valid  title,  and  that,  therefore,  tbe  defend- 
ant ought  not,  In  equity  and  good  cpn- 
seience,  be  compelled  to  specifically  per- 
form his -contract  to  purchase  tbe  land, 
and  to  pay  said  note  for  twenty  thousand 
dollars,  executed  for  the  purchase  money 
thereof."  Tbe  plaintiff,  in  his  reply,  al- 
leged tbat  the  whole  of  the  purchase  mon- 
ey expressed  in  tbe  deed  to  C.  A.  Moore 
was  paid  by  said  B.  O.  Patterson.  Ula 
honor  rendered  Jndgment  against  tbe  de- 
fendant, and  decreed  tbat  be  specifically 
perform  the  contract,  and  from  this  judg- 
ment the  defendant  appealed. 

Gadger  A  Martio^  fur  appellant.  W,  W, 
Jouea,  for  appellee. 


Sbrpbbbd,  C.  J.  It  !■  well  settled  that 
"in  limitations  of  a  tmst,  idther  ot  ureal 
or  personal  estate,  •  •  •  the  construc- 
tion of  limitations  ought  to  be  made  ac- 
cording to  tbe  construction  of  limltattona 
of  a  legal  estate.  uuleH  the  Intent  of  the 
testator  or  author  of  the  trust  plainly 
appears  to  tbe  contrary.**  Fearne,  Rem. 
p.  125.  As  there  is  nothing  in  tbe  deed 
from  W.  A.  Holland  and  wife  to  C.  A. 
Moore,  trustee,  from  which  we  are  at  lib- 
erty to  infer  an  intention  that  tbe  terms 
therein  employed  were  to  be  understood 
In  any  other  than  their  technical  sense.  It 
mnst  follow.  In  accordance  with  the  fore- 
going principle,  tbat  thelimitationB  under 
eonsideratiun  must  be  determined  by  the 
rules  of  tbe  common  law  applicable  to 
limitations  of  a  strictly  legal  character. 
Under  tbe  provisions  of  the  deed,  the  said 
C.  A.  Moore  was  seised  In  lee  to  the  use  of 
Madara  J.  Patterson,  during  her  natural 
lite,  and.  In  tbe  event  tbat  B.O.  Patterson 
should  ontUve  the  said  Madura,  his  wife, 
then  to  the  said  R.  O.  Patterson,  for  and 
during  the  term  of  his  natural  life,  and, 
after  the  determination  ot  tbe  said  life  es- 
tates, then  "  to  the  use  of  the  belra  of  said 
B,  O.  Patterson,  and  them  and  their  heirs 
forever."  The  deed  under  which  the  plain- 
tiff claims  purports  to  convey  a  tee  sim- 
ple, and  was  executed  by  tbe  said  trustee 
and  Madara  J.  and  R.  O.  Patterson,  all 
ut  whom,  together  with  several  children 
of  tbe  said  Patterson  and  wife,  are  now 
living.  We  are  called  upon  to  define  the 
Interests  ot  tbe  various  parties  under 
the  said  limitations,  and  more  especially 
to  determine  whether  tbe  parties  to  tbe 
deed  Just  mentioned  could  bonvey  an 
indefeasible  tee  in  the  premises.  It  is 
insisted  by  the  plaintiff  that  R.  O.  Patter- 
son took  a  vested  remainder  tor  life,  and 
that,  as  the  limitation  over  was  to  bis 
heirs,  be  was,  under  tbe  rale  in  Shelley's 
Case,  seised  of  an  absolute  estate  in  fee 
simple.  On  the  other  hand,  it  Is  aliened 
by  the  defendant  tbat  the  life  estate  of  tbe 
said  Patterson  was  contingent  upon  the 
event  uf  his  surviving  his  wife,  and  that 
until  the  happening  ot  such  event  no  in- 
terest vested  in  him  which,  under  tbe  said 
rule  ot  law,  could  unite  with  tbe  Inherit- 
ance so  as  to  destroy  tbe  remainder  lim- 
ited to  bis  belrs,  who  would  otherwise 
take  as  purchasers.  If  he  failed  to  sarvive 
his  said  wife. 

In  support  ot  the  plaintiff's  contention, 
we  are  referred  to  the  principle  laid  down 
by  Mr.  Fearne,  supra,  (page  217,)  in  a  pas- 
sage which  has  uften  beeu  quoted  in  text- 
books and  Jadiclal  opinions,  but  seldom 
accompanied  with  tbe  explanation  of  the 
learned  author  in  Its  immediate  eonaeo- 
tion.  Id.  pp.  216,  217.  The  language  is  as 
follows :  "  The  present  capacity  ot  taklns 
effect  in  possession,  if  the  possesrtoQ 
were  to  become  vacant,  and  not  the  oer* 
tainty  tbat  tbe  possession  will  become  va- 
cant before  the  estate  limited  In  remain- 
der determines,  universally  distinguishes  a 
vested  remainder  from  one  tbat  Is  contin'. 
gent."  It  Isoivedthat  Inasmueh  a4  the 
death  of  Madara  J.  is  an  event  which 
must  happen,  and,  as  R.  O.  Patterson  Is 
a  person  In  esse,  the  latter  would  have 

the  capacity  ot  taking  ths  poeaession. 
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ahonld  the  preceding  estate  of  tbe  Hald 
Hfidara  J.  be  presently  determined  by  her 
death,  and  therefore,  onder  tbe  furegolng 
rule,  biB  estate  would  be  a  vested  remain- 
der. Coocedlng  what  does  not  seem  alto- 
(■etber  free  from  duubt,  that  the  rule  Is 
applicable  tu  a  limitation  like  the  prpsent, 
tbe  fallacy  of  tbe  argument  may  be  found 
In  the  failure  to  observe  that  at  common 
law  the  particular  estate  may  be  deter- 
mined during  the  lifetime  of  its  tenant,  as 
,  by  forfeiture  or  surrender,  (Fearne,  supra, 
p.  m;  Tied.  Real  Prop.  401;  4  Kent. 
Comm.  254.)  In  which  case  It  is  entirely 
clear  that  the  remainder  to  R.  O.  Patter- 
son would  be  defeuted,  because,  the  event 
upon  tbe  happening  of  which  his  Interest 
yfan  to  rest,  to  wit,  the  sarvival  of  bis 
wife,  would  not  taave  transpired  during 
the  continuance  of  tbe  particular  estate, 
(Feame,  Bern.  p.  S17;  2  Minor  Inst.  170, 
171 ;)  and  ft  Is  common  learning  that  tbe 
eoutingancy  must  happen  during  the  con- 
tinuance of  the  particular  estate,  or  eo 
ioataate  It  determines,  (2  Bl.  Comm.  168.) 
II  It  be  granted,  lor  the  porposes  of  this 
argument,  that  no  merger  or  surrender 
can  bare  the  effect  of  destroying  tbe 
particular  estate  in  this  Instance,  and  If 
It  be  said  that,  under  the  modern  system 
of  tenures,  such  estate  may  no  longer  be 
forfeited,  as  In  feudal  times,  the  answer  Is 
that  tbe  role  which  distinguishes  a  vested 
from  a  eontlngent  remainder  has  for  cen- 
turies been  a  rale  of  property  of  the  com- 
mon law.  and  "to  disregard  rules  of  In- 
terpretation sanctioned  by  a  succession 
ages,  and  by  tbe  decisions  of  the  most 
enlightened  Judges,  under  pretense  that 
the  reason  of  the  rule  no  longer  exists,  or 
that  the  rule  Itself  Is  unreasonable,  would 
not  only  prostrate  tbe  great  landmarks 
of  property,  but  would  Introduce  a  lati- 
tude of  construction  boundless  In  Its 
range,  and  perDlclous  In  Its  conaequen- 
ces.**  4  Kent.  Comm.  231.  "  We  have  many 
laws,**  says  Mr.  Fearne,  "the  origin  of 
which  cannot  at  this  distant  period  be 
traced  at  all,  yet  justly  bhould  we  laugli 
at  the  man  urging  ttiat  as  an  argument 
against  the  present  validity  of  such  laws; 
and  surely  a  law  for  which  no  reason  at 
all  now  appears  has  no  more  original 
ground.  In  the  present  state  of  things, 
than  a  law  whose  origin  maybe  traced  up 
to  a  circumstance  which  does  nut  now 
exiHt."  Fearne,  supra,  p.  87.  In  Perrin  v. 
Bialte,  1  W.  Bl.  672,  and  note  1,  4  Bur- 
rows. 2579,  Judge  Blackbtonb  remarked  : 
"There  is  hardly  an  ancient  rule  of  prop- 
erty but  what  bad  in  It  more  or  leas  of 
feudal  tincture."  And,  after  Instancing 
several,  he  observes  "that,  whatever  their 
parentage  was,  they  are  now  adopted  by 
the  common  law  of  Kuglnnd,  Incorpo- 
rated Into  its  body,  and  eo  interwoven 
Into  its  policy  that  no  court  of  Justice  in 
tbis  kingdom  had  either  the  power  or  [he 
trusted]  the  Inclination  to  disturb  tbem." 
In  Tiew  of  the  tact  that,  except  where 
changed  by  statute,  tbe  rule  of  tbe  com- 
mon law  which  we  have  been  discussing 
Is  generally  recognized  and  acted  upon  In 
all  its  rigor,  regardless  of  tbe  fact  that 
some  of  its  reasons  no  longer  exist,  there 
can  be  no  serious  donbt  of  the  entire  ap- 
plicability of  the  language  of  tbe  distin- 


guished Jurists  from  whom  we  have 
quoted. 

We  return  to  the  rule  as  laid  down  by 
Fearne.  This  may  be  illustrated  by  a  llm- 
itatlon  to  A.  for  life,  and  then  to  B.  for 
life.  Now,  here  B.  may  die  before  A.,  In 
wblcb  event  he  would  never  actually  enjoy 
the  possession;  but  during  his  life  be  has 
"a  fixed  right  of  future  enjoyment,"  (4 
Kent.  Comm.  2U3,)  which,  upon  tbe  deter- 
mination of  A.'s  estate,  whether  by  death 
or  otherwise,  entitles  him  to  the  Immedi- 
ate poHsesHlon,  Irrespective  of  tbe  concur- 
rence of  any  collateral  contingency,  and 
his  remuladerlstbereforevested.  In  other 
words,  the  term  "*  vested  remainder"  Im- 
ports, ex  ri  termiaW'a.  present  title"  In 
the  remainder-man.  So  that,  U  the  lim- 
itation In  the  above  Itlnstraiion  fand  been 
to  B.  and  bis  heirs,  the  latter  would  have 
taken,  although  B.  bad  died  before  A.  In 
Gray,  Perp.  63,  tbe  learned  author  thus 
distinguishes  a  vested  from  a  contingent 
remainder:  "A  remainder  is  vested  In  A. 
when,  throughout  its  continuance.  A.  or 
A.  and  his  taelrs  have  tbe  right  to  tbe  Im- 
mediate posaesslnn  wbeneverand  however 
tbe  preceding  estates  determine;  or,  In 
other  words,  a  remainder  Is  vested  If,  so 
long  as  it  lasts,  the  only  obstacle  to  tbe 
right  of  Immediate  possession  by  the  re- 
mainder-man is  tbe  existence  of  tbe  pre- 
ceding estates;  or.  again,  a  remainder  is 
vested  If  It  Is  subject  to  no  condition  pre- 
cedent save  the  determination  of  tbe  pre- 
ceding estates."  Fearne,  p.  217;  1  Cruise, 
Dig.  211 ;  Tied.  Real  Prop.  401 ;  2  Wanbb. 
Real  Prop.  595.  In  accordance  with  these 
principles,  Blackstone  (volume  2,  p.  171) 
puts  a  case  "on  all  fours"  with  the  one 
before  us,  and  declaren  the  limitation  to 
be  a  contingent  remainder.  "A  remain- 
der," be  remarks, "  may  alfio  be  contingent 
where  the  person  to  whom  it  la  limited  Is 
fixed  and  certain,  but  the  event  upon 
which  It  Is  to  take  effoct  is  vague  and  un- 
certain, as  where  land  is  given  to  A.  for 
life,  and,  in  ease  B.  survives  him.  then 
with  the  remainder  to  B.  in  fee.  Here  B. 
is  a  certain  person,  but  the  remainder  to 
bim  Is  a  contingent  remainder,  depending 
upon  a  dubious  event,— tbe  uncertainty 
of  bis  surviving  A.  During  the  Joint  lives 
of  A.  and  B.,lt  is  coutlugenc;  and  if  B. 
dies  flret  It  can  never  vest  in  his  heirs,  but 
is  forever  gone.  But  if  A.  dies  first  the  re* 
mainderto  B.  becomes  vested,"  ]  Cruise, 
supra,  p.  205;  Boone.  Real  Prop.  174; 
Bamforth  r.  Bamfortb,  123  Mass.  282.  It 
Is  true  that  the  law  favors  tbe  vesting  of 
estates,  and  In  many  Instnnces  the  courts 
have  construed  limitations  to  be  condi- 
tions eubaequent,  instead  of  conditions 
precedent.  Thus,  "on  a  devise  to  A.  for 
life,  remainder  to  bis  children,  but.  It  any 
child  dies  in  the  lifetime  of  A.,  his  share  to 
go  to  those  who  survive,  tbe  share  of 
each  child  is  said  to  be  vested,  subject  to 
be  divested  by  Its  death.  But  on  a  devise 
to  A. for  life,  remainder  to  such  of  his  chll- 
dreu  bs  survive  hint,  the  remainder  is  con- 
tingent." Gray,  supra,  p.  108.  The  dls< 
tinctlon,  says  the  same  author.  Is  that, "if 
the  conditional  element  is  Incorporated 
Into  the  description  of  tbe  gift  to  the  re- 
mainder-man, then  the  remainder  Is  con- 
tingent; but  If,  alter  the  words  giving  a 
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vested  Intemt,  aclaose  Is  added,  dlvest- 
iDg  It,  the  remainder  in  Tested."  Several 
uf  tbe  antboritlPB  cited  by  couDHel  (all 
within  the  latter  branch  of  tbe  proposi- 
tion, aud  clearly  have  no  bearing  upon 
thin  case,  ae  no  loKenuity  ia  uqual  to  the 
tank  of  construing  the  present  limitation 
aa  one  vesting  a  preeent  interest  subject 
to  be  divested  npon  a  condition  sobse- 
qaent.  It  Is  plain  tbat.  If  It  vests  at  all, 
It  must  remain  vestvd. 

The  cases  citml  from  uar  Beports  do  not 
\n  the  least  impinge  upon  the  principle  we 
have  stated.  In  McNeely  r.McNeely,  83  N. 
C.  183,  a  testator,  "after  devising  to  falH 
wife  for  life,  gave  all  tbe  lands 'that  I 
bave  to  my  son  Billy  at  tbe  deaCb  of  bis 
motber,  by  btm  seeing  to  her.*"  Tbe 
eoort  beld  tbat  the  wonls,  "by  btm  aertng 
to  her.**  were  not  operative  asa  condition 
precedent,  bnt  were  tbe  mere  expression 
of  a  wish  that  be  should  take  care  of  his 
mother.  It  was  therefore  properly  held 
to  be  a  vested  remainder.  In  Brlnson  v. 
Wbarton,  8  Ired.  £q.  80,  tbe  decision  was 
Infloencsd  entirely  by  tbe  constnictlon  of 
tbe  will.  It  was  declared  tbat  tbe  testa- 
tor Intended  to  give  tbe  property  to  his 
wife  during  her  lile,  and  then  to  bis  chil- 
dren, to  be  equally  divided  between  them, 
with  a  proviso  that,  if  bis  wife  should 
marry,  ber  particular  estate  In  the  whole 
BboDld  determine,  and  she  would  be  enti- 
tled to  a  etaltd'0  part.  Under  tble  con- 
stmfitlon  It  was,  of  course,  beld  tbat  tbe 
children  took  n  present  interest,  to  been- 
loyed  In  the  future,— that  Is,  after  tbe  de- 
termination of  theestate  ^Iven  tnthe  wife, 
— siibjectonlyto  tbe  contingency  of  letting 
In  the  wile,  iis  to  one  share,  If  the  particu- 
lar estate  determined  by  her  marrlnge. 
"This  contingency,"  says  the  court,  'not 
having  happened,  is  out  of  tbe  ease;  and 
it  Is  tbe  ordinary  one  of  a  gift  to  a  widow 
(or  life,  and  then  to  the  children,  to  be 
equally  divided."  We  are  unable  to  see 
how  this  case  is  authority  fur  tbe  position 
tbat  a  remainder  limited  upon  a  precedent 
condition  can  be  vested  until  such  a  condi- 
tion Is  fulfilled.  In  Rives  Frlzsle,  8  Ired. 
£q.  2^7,  tbe  court  simply  decided  tbat  the 
words  "after"  or  "upon"  the  death  of  a 
person  "do  not  make  a  contingency,  but 
merely  denote  the  commencement  of  a  re- 
mniuder  in  point  uf  enjoyment."  There 
could  hardly  be  found  In  tlie  language 
words  which  more  aptly  express  a  cuntin- 
gency  than  those  used  In  the  present  case. 
In  Ellwood  V.  Plummer.  78  N.  C.  89S,  tbe 
land  was  devised  In  trast  for  "  two  of  the 
tfstator'a  danghtere  during  tbeir  natural 
lifetime,  to  be  equally  divided,  and,  after 
tbe  death  of  either.  In  trust,  in  part,  for 
ber  three  grandchildren  until  the  death  of 
the  other  daughter,  at  which  time  said 
plantation  Is  to  be  equally  divided  be- 
tween said  three  grandchildren,  ol  whom 
R.  A.  Plnmmer  was  one."  Tbe  court  said 
that  "both  tbe  object  of  the  gift,  and  tbe 
event  of  Its  (nil  enjoyment,  are  certain, 
which  makes  a  vested  remainder."  Here 
there  was  no  condition  precedent  to  tbe 
vesting  of  tba  remainder,  and  there  was 
a  present  capacity  to  take  effect  upon 
the  determination.  In  whatever  manner, 
ol  tbe  life  estates.  We  cannot  see  bow 
any  of  these  deeislona  are  in  polnti  Nei- 


ttaer  do  we  find  anything  In  the  otber 
cases  to  which  we  have  been  referred  tbat 
can  be  regarded  as  authority  against  so 
well  settled  a  principle  of  the  common  law 
as  that  which  we  hare  stated.  In  Croxall 
V.  iihererd,  5  Wall.  288,  cited  for  plaintiff. 
It  was  said  that"  where  an  estate  Is  grant- 
ed to  one  for  life,  and  to  such  ol  bis  chil- 
dren as  should  be  Uvlag  after  his  death,  a 
present  right  to  future  possession  veets  at 
once  in  such  as  are  living,  subject  to 
open  and  let  in  after-bom  children,  and  to 
be  divested  ns  to  tbose  who  shall  die  with- 
out Issue."  Similar  decisions  were  made 
by  the  supreme  courts  of  Aiabamaand  Illi- 
nois, and  all  of  them  bave  been  severely 
criticised  by  eminent  authority.  Mr.  Gray, 
supra,  (page  107,  note  S,)  snggeata  tbat 
In  these  cases  **  an  expression  u(  opinion 
upon  tbe  point  iu  question  was  not  really 
necessary  to  a  decision  upon  the  uerlta. 
At  any  rate,"  be  remarks,  "it  would  seem 
that  these  decisions,  as  well  as  those  In 
Indiana  and  New  York,  present  an  excep- 
tional view  of  tbe  common-law  eonceptioa 
of  a  remainder  In  other  Jarladietiona." 
While  the  cases  are  not  directly  In  point, 
it  maybe  well  to  add  that  tbeir  reasunlnjp 
seems  to  be  identical  with  the  New  Tork 
decisions,  teased  upon  statotory  defini- 
tions, and  In  reliance  upon  Chancellor 
Kent'sstQtement  that  thestatutory  defini- 
tion expressed  the  common-law  notion  ol 
a  vested  remainder.  Mr.  Oray  (sapra) 
farther  remarks  that  It  is  donbtfnl  wheth- 
er such  legislation  was  intended  to  chaage 
tbecommon  law;  but  be  says  "the  courts 
bave  decided, and  it  would  seem  correctly, 
that  it  baa  done  so. "  This  latter  view 
seems  to  be  the  correct  one,  (Moore  v.  £,lt- 
tel,41  N.  Y.66,)  and  therefore  destroys  tbe 
force  of  decisions  based  upon,  or  Influenced 
by,  such  statutory  deflnltlona,  and  prao< 
tieally  leaves  nothing  which  seriously 
conflicts  with  the  common-law  principles 
which  we  have  enunciated. 

We  are  therefore  of  the  opinion  tbat  R. 
O.  Patterson  took  but  a  contingent  re- 
mainder, and  that  until  tbe  happeniug  of 
the  contingency  the  rule  In  Shelley's  Case 
could  not  operate  so  as  to  defeat  the  con- 
tingent remainders  of  his  beirs  as  pnr- 
cfaasers.  Granting, however, tbat theliml- 
tatlon  coitld  possibly  t>e  construed  to  vest 
In  him  ti  present  Interest,  so  as  to  put  in 
operation  the  rule  in  Shelley's  Case,  still  be 
would  take  but  a  d^easlble  estate,  ns,  un- 
der all  of  tbe  authorities,  his  failure  to  sur- 
vive bis  wife  would  operate  (It  we  can 
venture  to  use  such  au  expression  In  refer- 
ence to  such  a  limitation)  as  a  condition 
subsequent,  by  which  his  estate  would  be 
divested  In  favor  of  tbe  said  heirs.  So, 
treating  the  limitation  either  way,  the 
plaiDtlil  has  not  acquired  such  an  absolute 
estate  In  tee  as  Is  neceesRry  to  enable  blm 
to  comply  with  the  terms  of  tbe  contract 
which  he  seeks  to  enforce  against  tbe  de> 
fendant.  It  may  farther  be  olHierved  that 
the  position  that  tbe  warranty  In  the  deed 
of  the  life  tenant  can  defeat  the  remainder 
of  the  said  heirs,  by  way  of  rebutter,  is 
wholly  untenable.  Code,  S 1884;  Moure  t. 
Parker,  12Irf>d.  123. 

We  will  now  endeavor  to  ascertain 
the  Interests  of  tbe  parties  In  the  event 
that  R.  O.  Patterson  ataovld  sorvlTS  tal« 
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wile:  and  while,  ander  the  view  we  have 
taken,  we  mlicht  abstain  Irom  doini^BO, 
ret,  RB  the  annwer  denies  that  the  plaintiff 
ba8any''vaUcl  title  whatever  totbe  land," 
aod  thu  parties  may  be  left  somewbat  at 
aea  In  respect  to  tbelr  rights  under  the 
Itmltatlonii  In  the  deed,  and  a  cnnstrnc- 
tion  at  this  time  may  avoid  fotnre  litiga- 
tion, we  have  cnncladed  to  proceed  farther 
in  tbe  dlBCassion,  and  pass  upon  the  re- 
malulngquestions  presented  in  the  record. 
We  are  all  tbe  more  Inclined  to  pursue  this 
course  beraose  it  involves  the  considera- 
tion of  a  qnestioo  which  was  tboronghly 
argned  bj  counsel,  and  the  determination 
of  wbleh  is  oS  very  great  Importance  to 
the  profession.  Tbe  qoeatlon  la  whether 
tbe  role  In  Ubelley's  Case  still  obtains  In 
North  Carolina.  It  Is  insisted  that  this 
ancient  rule  of  law  was  abolished  In  1854 
by  section  5,  c.  48,  of  the  Bevised  Code, 
which  provision  was  bmufcht  forward, 
and  now  constitutes  section  1829  of  tbe 
present  Code.  As  the  existence  of  tbe  rule 
has  for  many  years  been  noqaestionably 
recognised  In  North  Carolina  as  one  of  tbe 
"ligaments  of  property,"  (the  only  doubt 
upon  tbe  subject  having  been  suKicedted 
by  dicta  of  comparatively  recent  date,) 
and  under  it  many  titles  have  vested,  and 
been  transferred,  the  question  now  pr^ 
MDted  Is  one  of  Tery  great  Importaoee, 
and  demands  tbe  most  serlooB  cobsldera- 
tion  of  the  court.  Before  attempting  a 
construction  of  tbe  provision  referred  to. 
It  may  be  well  to  make  some  general  ob- 
servations upon  the  probable  origin  and 
policy  ol  the  rule,  In  order  to  ascertain,  if 
we  can,  whether  it  be  In  accord  with  the 
general  drift  of  enlightened  Jurisprudence 
In  modern  tlmea^and  more  especially  with 
the  policy  of  our  own  laws.  It  Is  believed 
that  Kuch  an  inquiry  may  lend  us  valuable 
aid  in  our  eflnrta  to  discbarge  tbe  delicate 
and  responsible  dnty.ol  interpreting  tbe 
legislative  will. 

Tbe  rule  under  consideration  takes  Its 
name  from  an  early  case  decided  in  tlie 
reign  of  Queeu  Elisabeth,  (Shelley's Case,  1 
Coke.  94,)  though  it  was  at  that  time  con- 
sidered as  an  ancient  dogma  of  common 
law, and  has  been  traced  byJustlceBlack- 
stone  to  a  case  decided  In  the  reign  of  Ed- 
ward II.  The  earliest  intelligible  deci- 
sion upon  tbe  subject,  however,  is  to  be 
found  In  the  Case  ot  tbe  Provost  of  Bever* 
ly,  in  the  time  of  Edward  III.,  and  report- 
ed  in  the  Year  Books,  In  which  the  rule  la 
aabstantially  declared  as  In  Shelley's  Case. 
Various  theories  have  been  suggested  as 
furnishing  a  reason  for  tbe  rule  In  the  first 
Instance;  some  authors,  with  much  plausi- 
bility, tracing  It  to  tbe  same  principle 
wbicii  applied  originally  to  ** heirs "  when 
need  in  a  conveyance,  "it  was  at  first 
understood  that  to  case  of  noeta  a  limita- 
tion tbe  «tate  was  in  fact  to  go  tu  the 
heirs  of  the  grantee  named;  that,  though 
be  had  a  right  to  en}oy  it  during  life,  he 
had  DO  right  to  cut  oR  the  descent  by 
alienation;  and  that  when,  therefore,  tbe 
word  'heirs,'  In  tbe  progress  of  estates, 
came  to  be  regarded  as  a  mere  term  of  lim- 
itation, giving  the  grantee  a  complete 
ownership,  with  an  nnreatricted  right  of 
alienation.  It  was  not  easy  to  dlstlngaish 
betwsMi  a  caas  when  the  limitation  was 


to  one  and  his  heirs,  and  that  where  It 
was  to  him  for  life,  and  after  bis  death  to 
hie  heirs;  the  effect  at  common  law  being 
thesame  in  both  forms  of  limitation."  2 
Wasbb.  Beal  Prop.  647;  WiMIamB.  Real 
Prop.254.  Nordoesltseemtbat  this  result 
worked  any  particular  hardship  to  tbe 
heir,  as  In  those  days  ready  money  was 
extremely  scarce,,  and  the  alienation  of 
lands  assumed  the  form  of  perpetual 
leaaea,  granted  in  consideration  of  certain 
services  or  rents  reserved  to  the  grantor 
and  his  heirs;  and,  as  such  services  or 
rents  descended  to  tbe  heir,  it  was  not  so 
great  a  disadvantage  to  bim  as  at  first 
might  be  snpDOBed.  Williams,  Beal  Prop. 
89.  It  is  notto  be  doubted  that  this  con- 
struction was  aided  and  greatly  strength- 
ened by  other  eoDSlderations.  such  as  the 
prevention  of  frauds  upon  the  feudal  lord 
and  specialty  creditors,  (2  Feame,  Rem.  c. 
12,  $3;)  the  prevention  of  tbe  iuhuritance 
from  being,  as  was  supposed.iu  abeyance, 
(Jnstlce  Blackstone's  argument  in  Ferrln 
T.  Blake,  tn  Exchequer  Chamber,  4  Bur. 
row,  ^79;  and  topreserve  themarked  dl»< 
tlnctlon  between  title  by  descent  and  pur- 
ehHse,  (Hai^rave,  I^aw  Tracts.)  "But, 
whatever  may  have  been  tb<«  grounds  of 
the  rule  In  Its  origin, snotberreasonsabse- 
Quently  existed  na  an  inducement  to  the 
preservation  otthn  rule  from  lealslatlve 
abolition  and  Jndlelal  discouragement 
after  the  feudal  reason  had  ceased  with 
tbe  feudal  system  itself;  and  tbateubse. 
quent  reason  Is  the  desire  to  facilitate 
alienation,  by  vesting  the  Inheritance  In 
the  ancestor,  lustead  of  allowing  It  to  re- 
main tn  abeyance  nnttl  bis  decease.^  2 
Fearne,  Bem.  9  421.  In  Perrln  v.  Blake, 
supra,  Justice  Blaekstone  aald:  "Anoth- 
er foundation  of  tbe  rnle.  probably,  was 
laid  in  a  principle  diametrically  opposite 
to  the  genius  ot  feudal  Instltu  tluns,  na  mely , 
a  desire  to  facilitate  the  alienation  of 
land,  and  to  throw  it  Into  the  track  ot 
commerce  one  generation  sooner,  by  vest- 
ing the  Inheritance  In  the  ancestor."  See, 
alBo,  Rawle's  Note,  Williams,  Real  Prop. 
258.  In  Pulk  v.  Paris,  80  Amer.  Dec.  400, 
RBEBB,J.,lna  very  ableoplnion  In  vindica- 
tion of  the  rule,  uses  this  laognage:  "It  is 
a  rule  or  canon  of  property  which,  so  far 
from  being  at  war  with  the  genius  of  our 
Institutions,  or  with  the  liberal  and  com- 
mercial spirit  of  tbe  age,  which  alike  ab- 
hor the  locking  np  and  rendering  Inalien- 
able real  estate  and  other  property,  seems 
to  bo  in  perfect  harmony  with  both.  It  Is 
owing,  perhaps,  to  thisclrcumstance.that 
the  role— 4  Gothic  column  found  among 
the  remains  of  feudality— has  been  pre- 
served,1n  all  Its  strength,  to  aid  In  sustain- 
ing the  fabric  of  tneroodern  social  system. " 
In  Hllemau  v.  Bouslaugh,  68  Amer.  Dec. 
474,  the  distinguished  Chief  Jnatlce  OiBSOif 
says:  ''Though  of  feudal  origin,  It  Is  not 
a  rello  of  barbarism,  or  a  part  of  the  rub- 
bish of  tbe  dark  ages.  *  *  *.  It  has 
other  thanfeudal  objects,  to  wit,  the  unfet- 
tering of  estates,  by  vestlug  the  Inherit- 
ance in  the  ancestor,  and  making  It  alien- 
able B  generation  soonertban  Itotherwiw 
would  be." 

That  this  result  accords  most  thorough- 
ly with  tbe  general  tendency  ot  Joildlcal 
evolotion  is  apparent  from  theprogreai 
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of  tbe  law,  and  the  gradnal  falUo^  away 
of  entallB,  uod  other  reatrainU  (»a  aliena- 
tion, from  tbe  times  of  Heury  I.  to  the 
present.  It  Beema  clear  that  id  a  highly 
eomplez  state  ol  society,  with  greatly  dl- 
Tersified  Indnetrlea,  and  immeaae  coni; 
mercial  activities,  It  woald  be  dealrable  to 
remove  every  clog  on  tbe  free  and  easy 
alienability  of  all  kinds  of  property ;  .and 
that  Huch  has  been  thn  spirit  of  the  legis- 
lation in  this  state  Is  manifest  from  a  pe> 
rasal  uf  tbe  railous  statotes  enacted  up- 
on tbe  subject.  We  are  not  unaware  of 
the  fact  that  In  some  of  tbe  states  tbe  rule 
has  been  partially,  If  not  wholly,  abol- 
ished. iSuch  legislation  was  probably  in- 
fluenced by  tbe  presumed  lack  of  conformi- 
ty with  the  supposed  intention  of  the 
grantor  or  testator.  But  to  thlfi  it  has 
been  answered  that  "when  a  case  arises, 
tulftlling  the  requirements  for  tbe  applica- 
tion of  the  rule,  It  Is  not  against  the  In- 
tention of  the  testator.  It  Is  only  applica- 
ble when  the  intention  of  the  testator  has 
been  dlHcovered  by  the  ordinary  cunouH  of 
descent."  2  Fearne,  Bern.  S  434.  "The 
rule  Is  not  a  means  to  discover  the  Inten- 
tion of  the  grantor  or  testator,  but,  sup- 
posing the  Intention  ascertained,  tbe  rule 
eontrols  It,  so  tar  as  It  Is  repugnant  to 
the  policy  of  the  law,  giving  effect  to  the 
genera]  and  legal,  rather  than  tbe  more 
particnlar  and  prescribed,  Intent.  The 
party  making  such  a  limitation  has  In  his 
mind  two  purposes,  which  are  legally  In 
conflict.  One  ta  to  give  tbe  ancestor  only 
a  life  estate;  the  otber.  to  llmtt  the  land 
to  his  heirs  colleettvely,  and  In  Indefinite 
ancceasion.  Th^  two  Intents  cannot 
stand  together  without  more  or  less  of 
general  mischief  to  tlie  public  welfare; 
and  the  rule  prevails  simply  to  subordi- 
nate the  particular,  and  apparently  less 
Important,  design,  of  limiting  tbe  ances- 
tor'a  interest  to  a  life  estate,  to  the  more 
comprebensive,and  probably  tbepreferred, 
purpose,  of  transmit  ting  the  inheritance  In 
tbe  manner  indicated."  2  Minor,  Inst.  S95, 
cited  with  approval  in  Leathers  r.  tiray, 
96  N.  C.  548.  2  H.  B.  Rep.  455. 

As  the  courts  are  astute  in  discovering 
the  intention  from  the  context  of  the  con- 
veyance, and  readily  give  effect  to  every 
word  from  which  such  Intention  can  rea- 
sonably and  legitimately  be  inferred,  it 
does  not  often  occur  that  tbe  application 
of  tbe  rule  has  the  effect  of  subverting 
the  real  intention  of  the  grantor  or  testa- 
tor. But.granting  that  it  does, it  Is  ureed 
with  great  force  that  particalar  Instances 
of  bardsbip  can  better  be  endured  than 
the  uncertainty  and  confuslnn  of  titles 
resulting  from  sudden  and  radical  (fhanges 
In  well-settled  rules  of  property.  In  refer- 
enceto  tnls  very  question.  Chancellor  Kent 
remarkn  that  "it  is  a  question  lor  experi- 
ence ta  decide,  whether  tbe  attainable  ad- 
vantages suggested  by  nchauge  lathelaw 
win  overbalance  the  Inconvenience  of  in- 
creasing fetters  upon  alienation,  and  shak- 
ing confidence  In  law,  by  ancb  an  entire 
and  complete  renunciation  of  a  settled 
rule  of  property,  memorable  for  Its  antiq- 
uity, and  for  patient  cultivation  and  dla- 
clpllne  which  It  has  received."  4  Kent, 
Comm.  238.  "Certain  established  maxima 
as  tu  tbe  legal  Import  and  effect  of  technic- 


al expressions  will  render  tbe  deelslons  of 
titles  to  property  as  little  dependent  as 
the  nature  of  things  will  admit  upon  the 
occasional  opinion,  humor,  Ingenuity,  or 
caprice  of  tbe  Judge,  and  are  therefore  tbe 
moat  proper  and  sure  grounds  tor  tltlea 
to  rest  and  depend  upon.  Titles  so  found- 
ed may  be  easily  and  clearly  ascertained, 
and  under  them  a  permanent,  peaceful  en- 
joyment may  be  expected."  1  Feame, 
Rem.  p.  171.  It  may  be  further  observed 
that  the  rule  In  Hhelley's  Case  Is  1^  do 
means  the  only  principle  of  law  whleta  may 
thwart  the  intention  ot  thegrantor  or  te^ 
tator  In  the  Interest  ot  public  policy,  as, 
for  Instance,  the  Intention  cannot  change 
the  rule  against  perpetuities,  nor  Impose 
a  general  restraint  upon  alienation.  If  the 
views  of  the  eminent  Jurists  and  au- 
thors from  whom  we  have  so  liberally 
quoted  be  sound,  there  is  certainly  no  rea- 
son tor  looking  upon  the  rule  wltb  disfa- 
vor; but,  on  the  contrary,  It  Is  taigblyue^ 
ful,  and  should  be  Jealously  guarded  and 
preserved. 

But,  whatever  may  be  the  better  policy, 
(and  this  It  Is  not  our  pnivlnce  to  deter* 
mine.)  Its  great  antiquity  and  general 
prevalence,  us  well  as  its  earneet  indorse- 
ment by  so  many  great  lawyers  of  the 
present  as  ot  past  centuries,  should  alone 
be  sufficient  to  entitle  It  to  a  fair  and 
patient  liearlng,  when  the  question  ot  Its 
abolition  arises  upon  the  construction  of 
a  statute  which,  for  the  particular  pur- 
pose for  which  it  Is  now  invoked,  must  be 
regarded  as  obscurely  worded,  and  aofB- 
clently  ambiguous  to  admit  ot  an  entirely 
different  application.  This  "ancient  land- 
mark ot  tbe  law"  was,  we  believe,  oa  a 
celebrated  occasion,  shown  but  slight  re- 
spect by  so  great  a  Judge  as  Lord  Manb- 
Fiiiii.u,  but  tbe  controversy  which  Immedi- 
ately sprang  up  between  his  lordship  and 
Mr.  Fearne  did  not,  It  is  said,  result  to 
the  advantage  ot  the  former,  and  the  rule 
was  more  firmly  settled  than  ever  In  tbe 
Jnrlaprudence  of  England.  See  Campbell's 
Llfeof  Manaheld. 

We  will  now  attempt  a  construction  of 
the  act  in  question:  "Any  limitation  by 
deed,  will,  or  other  writing,  to  tbe  heirs 
of  a  living  person  shall  be  construed  to  be 
the  children  of  such  person,  unless  a  con- 
trary intention  appears  by  the  deed  or  the 
will."  Rev.  Code,  c.  4S,  S  S ;  Code.  S  182»- 
The  word  "limitation"  has  two  well- 
known  and  distinct  meanings.  In  the 
one,  the  primary  meaning.  It  signifies  a 
marking  out  the  bounds  or  limits  ot  the 
estate  created ;  in  tbe  other,  It  slgnlfleB 
simply  the  creation  iit  an  estate,  (2  Fearne, 
Rem.  S  24,)  and  It  Is  evidently  used  In  tbe 
secondary  seuM  in  the  above  act.  It  will 
appear  hereafter  that  its  framers  had  a 
very  definite  purpose  in  view ;  and  It  seems 
that,  in  effectuating  this  purpose,  they  en- 
deavored to  avoid  any  interference  with 
the  rule  in  Shelley's  Case.  This  must  be 
apparent,  because  tbe  rule  baa  nothing 
whatever  to  do  with  llmltatlona  to  tbe 
heirs  of  a  person  unless  there  is  a  precedent 
limitation  ot  a  freehold  estate  to  that 
person,  and  yet  the  act  does  not  make  the 
allghtest  reference  to  this  essential  element 
of  the  aald  rule.  It  la  impoHsIble  to  sup- 
pose that  tbe  gentlemm  wbo  pr^ared  the 
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ftevlsed  Code,  and  Incorporated  this  see- 
ttuD,  should  bave  been  Inattentive  to  this 
defect.  It  It  had  been  their  purpone  tn  abru- 
gate  the  rnle.  Their  ablltttes  and  learning 
need  no  euIoKy  from  ob.  They  are  a  part 
of  the  heritage  of  the  legal  profettaloo  of 
tbia  Btate,  and  of  which  It  may  bn  JuHt- 
ly  proud.  And  this  is  a  point  which  may 
be  very  strongly  loaiated  upon,— that,  ft 
these  commissioners  had  Intended  to  abol- 
ish the  rule,  they  coold  have  done  It,  and 
would  have  done  It,  In  such  a  manner  as- 
to  leave  no  doubt  upon  the  sabjeet.  That 
there  Is  a  doubt  1b  the  moiit  powerful  rea- 
son fortiuetalnln^thernle.  Acts  abridging 
the  common  law  must  be  strictly  con- 
strued, (1  Kent,  Comm.  464,)  "for  it  is  not 
to  be  presumed  that  the  legislature  In- 
tended to  make  any  Itinovation  upon  the 
common  law,  Further  than  the  case  anso- 
lutely  required.  Thelaw  ratherlDferB  that 
the  act  did  not  Intend  to  make  any  altera- 
tion other  than  what  la  ttpecitled,  and  be- 
sides wbat  has  been  plainly  pronounced; 
lor.  If  the  parliament  had  had  that  design. 
It  Is  naturally  said,  they  would  hare  ex- 
pressed  It."  Potter's  Dwar.  St.  185; 
Brown  t.  Barry.  8  Dall.  3t)5;  Hhaw  v. 
Kallroad,  101  D.  S.  657.  The  very  Impor- 
tant omiBslon  to  which  we  have  adverted 
Is  rendered  still  more  significant  when  It  is 
considered  that  In  all  of  the  statutes  abol- 
ishing the  rule,  which  we  have  been  able 
to  examine,  there  ts  an  express  reference  to 
the  precedent  life  estate  given  In  the  same 
conveyance  In  which  there  1b  a  limitation 
to  the  beirH  of  the  life  tenant.  This  will 
strikingly  appear  from  an  examination  of 
the  statutes,  of  which  we  give  the  follow- 
ing as  Illustrations:  The  Virginia  Code 
(1850)  enacts  that  "when  any  estate,  real 
or  personal.  Is  given  by  deed  or  will  to 
any  person  for  his  life,  and  after  his  death 
to  his  h^ra,  or  to  the  heirs  of  his  body,  the 
conveyance  dhall  be  construed  to  vest  an 
estate  for  life  only  in  such  person,  and  a 
remainder  In  fee  simple  tn  his  heirs,  or  the 
heirs  ol  his  body."  In  New  York  It  Is  pro- 
vided that  **  when  a  remainder  shall  be 
limited  to  the  hdra,  or  heirs  ol  thebody,  ol 
a  person  to  whom  a  life  estate  In  the  same 
premises  shall  be  given,  the  persons  who 
on  the  termination  of  the  life  estate  shall 
be  the  heirs,  or  heirs  of  the  body,  of  suub 
tenant  fur  life,  spall  be  entitled  to  take  ns 
purchasers,  by  vlrtne  of  the  remainder  bo 
limited  to  them."  4  Kent,  Comm.  232.  In 
Ualne,  New  Hampshire,  and  several  other 
states  Id  which  the  rule  has  beenabnllshed, 
the  statutes,  while  dlflerlng  In  phraseol- 
ogy, ail  contain  provisions  substantially 
similar  to  those  we  have  reproduced. 

Another  argument  against  theconstrac- 
tlon  contended  for  is  that  In  a  large  nnm- 
ber  of  cases  arising  under  the  rule. — per- 
hai  s  the  majority,— the  words  of  the  act 
can  have  no  operation.  As  an  lilustratlon 
of  our  meaning,  take  the  case  of  a  limita- 
tion to  A.  tor  life,  and  after  his  death  to 
hlR  heirs.  A.  never  has  any  children,  and 
consequently  there  are  no  heirs  (of  that 
sort)  to  be  construed  into  children.  It  Is 
plain  that  the  case  must  be  left  as  at  com- 
mon law;  that  is,  A.  will  take  a  fee.  In 
other  words,  the  role  In  Shelley's  Case  la 
applicable  to  every  case  where  an  estate  is 
limited  to  one  for  life,  with  a  remainder  to 


the  helra  of  the  flrat  taker,  whether  the 

tenant  for  life  has  children  or  not;  but 
the  act,  by  Its  very  terms,  can  only  extend 
to  those  cases,  if  to  any,  In  which  the  drat 
taker  has  children.  The  alleged  abroga- 
tion, therefore,  is  by  no  means  coextensive 
with  the  rale,  as  Is  the  effect  of  the  Btat- 
ntes  to  which  we  have  referred.  These 
atatntes  ant  framed  ao  as  to  prevent  any 
enlargement  of  the  life  estate,  even  II  there 
be  no  children,  and  to  confer  a  remainder 
upon  such  persons  aa  shall.  In  any  sense, 
be  the  heirs  of  the  life  tenant.  Can  )t  be 
inferred  that  such  profound  lawyers  as 
our  Code  commtaaloners  would  attempt 
to  aboliah  auch  a  well-known  and  firmly- 
established  principle  of  the  common  law 
by  an  act,  the  words  of  which  they  knew 
could  reach  only  a  few  of  the  great  num- 
ber of  caBes  under  the  rule,  and  especially 
when  the  wordn  can  find  a  much  more  di- 
rect and  natural  interpretation,  aa  we 
will  presently  attempt  to  show?  The  in- 
applicability, however,  of  the  words  of 
the  act  tu  the  rale  under  consideration, 
seems  to  us  to  be  placed  beyond  question 
by  the  fact  that  they  are  equally  applica- 
ble to  ordinary  Ilmitationa  In  lee  fdmple: 
and  we  do  not  suppoue  that  any  one  will 
seriously  contend  that  the  act  ubollBhed 
fee^implc  estates  generally.  If  an  estate 
to  A.  fur  life,  remainder  to  the  heirs  ol  A., 
be  baviog  llvlnsr  children,  Is  converted  In 
to  an  estate  for  life  In  A.,  with  a  vested 
remalndor  In  his  children,  by  the  words 
of  an  act,  which  says  that,  "In  every  lim- 
itation to  the  heirs  of  a  living  person  the 
word 'heirs*  shall  be  construed  to  mean 
'children,'"  why.  may  It  be  asked,  does 
not  the  same  act  convert  an  estate  to  A. 
and  bis  heirs,  he  having  living  children, 
Into  au  estate  In  common  in  A.  and  bis 
children?  Certainly  a  limitation  to  A. 
and  bis  children,  be  having  living  children, 
will  create  a  tenancy  in  cummon  In  A.  and 
his  children,  and  surely  the  commlsslonen* 
did  not  Intend  any  such  startling  result. 
Courts  will  restrain  the  literal  meaning  ol 
a  statute  11  its  words  would  extend  to 
cases  not  intended  by  the  leglslatore. 
"Setn  leges  oon  boe  eat  verba  BAram 
teaere,  aed  rim  ac  poteatatem,Bn6  the  rea- 
son and  the  Intention  of  the  lawgiver  will 
control  the  strict 'dtter  of  thelaw,  when 
the  latter  would  lead  to  a  palpable  injos- 
tice,  contradiction,  and  absurdity. "  1 
Kent,  Comm.  462;  Potter,  Dwar.  St.  209, 
note;  Brewer  t.  Blougher,  14  Pet.  178; 
Lieb.  Herm.  4ft.  And  here  it  may  not  he 
inappropriate  to  say  that  It  seems  to  be 
the  opinion  of  many  ot  the  ablest  law 
writers  that  the  act  does  not  necessarily 
abolish  the  rule.  Thus,  Mr.  Washburn,  in 
the  fourth  edition  of  hta  work  on  Real 
Property,  (volume  2,  p.  607,)  undertakes 
to  give  a  list  of  the  sta tea  with  reference 
to  the  acts  which  have  aboliahed  the  rule; 
and  he  does  not  include  North  Carolina, 
although  he  wua  familiar  with  our  act,  as 
is  shown  by  a  reference  to  section  8,  c.  48, 
of  the  Reviaed  Code.  The  same  observa- 
tion applies  to  Mr.  Rawle,  the  learned  ed- 
itor of  Williams  on  Real  Property.  He 
also  gives  a  list  of  the  states  which  hare 
abolished  the  rnle,  without  Including 
North  Carolina.  The  same  may  be  said  ol 
Mr.  Freeman,  the  very  able  and  diseriml- 
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Bating  editor  of  tlie  American  Declalans, 
Id  a  note  to  80  Amer.  Dec.  415,  and  al- 
so of  the  editors  of  Jannan  on  Wills  and 
Lawaon's  Rlfchte  and  KetuedieB. 

We  will  DOW  attempt  to  give  onr  con- 
fltrQctlon  of  the  act.  It  seems  to  ns  that 
Its  malD  object  (and  its  pbraaeolc^y  nicely 
adapts  It  to  the  porpuse)  was  to  convert 
a  contlDKent  loto  a  rested  remainder,  un- 
der certain  circumstances.  For  instance, 
an  estate  to  A.  for  life,  remainder  to  the 
heirs  or  B. ;  B,  lirlag,  and  haTiiiRChlldreu. 
Now,  at  common  law,  this  created  a  con- 
tingent remainder  in  the  heira  of  B.,  fur 
nemo  est  bfprea  rlveatls;  and.  If  A.  died 
bdoreB.,  the  hairs  or  children  of  B.  took 
Dotblng.  Under  the  act  In  qneatlon  the 
children  of  B.  would  tabe  a  rested  remain- 
der, and  upon  the  death  of  A.  would  get 
the  estate,  whether  B.  was  living  ur  not. 
And  It  Is  singular  that  the  only  cane  which 
we  have  been  able  to  find  In  oar  Beporta,  In 
which  tbe  coart  baa  adjudged  tb«  act  to 
be  applicable,  was  similar  to  this.  In 
Smith  T.  Brisson,  90  N.  C.  284,  the  limita- 
tion was  as  follows:  "To  Rowliind  Mer- 
cer, and  the  heirs  ol  hie  body;  and,  if  the 
aald  Rowland  Uercersbouldhaveno  belra, 
tbe  said  land  shall  go  to  tbe  faelra  of  my 
son  James  A.  Mercer."  Rowland  Mercor 
died  without  ever  bavlng  had  children. 
James  A.  Mercer  was  living  at  the  data  ol 
tbe  deed,  and  bad  children  at  that  time; 
and  the  conrt  held  that  the  act  (Oode,  9 
1829)  applied,  and  constrned  the  deed  as  if 
the  limitation  over  had  read,  "the  said 
land  shall  go  to  tbe  cblldren  of  my  son 
James  A.  Mercer.*  It  seems  also  to  have 
been  tbe  purpose  of  theact  to  sustain  a  di- 
rect conveyance  to  tbe  heirs  of  a  living 
person.  As  there  can  be  no  belrs  during 
the  life  uf  the  ancestor,  such  aeonveyanee, 
at  common  law,  would  have  been  void, 
unless  there  was  something  in  the  deed 
which  Indicated  "that  by 'the  heirs'  was 
meant  the  cblldren  of  the  person  named." 
9  Waahb.  Real  Prop.  2S3.  The  act  In 
qneatlon  proTldea  that  In  sncb  a  case  the 
word  "belra"  shall  be  construed  to  mean 
"children,"  and  the  limitation,  therdor^ 
would  be  good. 

Our  construction  that  the  act  does  not 
affect  the  role  In  Shelley'sCaseflnds  strong 
support  Irum  Its  position  In  the  Revised 
Code,  which  we  are  at  liberty  to  consider 
ander  the  maxim  noscitur  »  aoclts.  In- 
deed, the  whole  atrnctnre  of  chapter  48 
■earns  to  bare  for  its  prime  object  the 
greater  alienability  of  estates  than  existed 
at  common  law.  yectfon  1  converts  fee 
tiUIs  into  fee-simple  estates,  and  uses  no 
ambiguous  terms.  Section  2  converts 
Joint  tenancy  Into  tenancy  in  commnn. 
Section  3  makes  certain  contingent  limita- 
tions vest  much  sooner  than  at  common 
law ;  and  then  comes  section  S,  the  provl- 
slons  of  which  we  bave  under  conrtdera- 
tion.  This  object  was  farther  advanced 
by  the  act  of  1879,  (Code,  3  12U0.)  providing 
that  "all  conveyances  sball  be  construed 
to  be  in  fee  simple,  unless  otherwise  plain- 
ly ezpresfled,"  showing  plainly  tbe  legisla- 
tive policy.  The  constmctlon  insisted 
upon  by  the  defendant  woald.ltseemB^rnn 
counter  to  the  general  trend  of  our  policy, 
which  favors  the  early  vesting  of  estates, 
(Billiard  r.  Kearney*  Bnsb.  Bq.  321;)  and 


it  would  also  place  the  act  entirely  out  ol 
harmony  with  Its  envtronment. 

We  dn  not  regard  It  as  serving  any  use- 
ful purpose  to  refer  tu  the  queries  thrown 
out  in  various  cases  extending  from  King 
V.  IJtley,  85  N.  C.  69,  to  the  present  time, 
because  the  point  did  not  arise,  and  the 
question  Is  expressly  reserved.  In  all  of 
them .  1 1  Is  often  remarked  that  great  Iw- 
Islative  changes  In  tbe  law  are  uaoally 
preceded  by  some  decision  of  the  cnnrts, 
of  a  novel  oratrlking  character,  calculated 
to  arrest  public  attention;  and  we  have 
made  such  Investigation  aa  we  could  with 
a  view  of  dlBCoverlngsuch  a  ease  as  would 
probably  eause  the  passage  of  the  act.  In 
this  we  nave  not  been  partlcnlarlyaaecees. 
ful.  Certainly,  weflnd  nothing  which  indi- 
cates that  courts,  lawyers,  or  laymen  were 
dlssatlsfled  with  Shelley's  Case,ortnattbe 
question  was  particularly  Interesting  at 
that  time.  We  do  find  a  case  or  two  In 
which  the  court  applied  the  rule,  but  tbers 
la  nothing  nnusual  to  distingnlsh  tbem 
from  tbe  thousands  of  almllar  cases  de- 
cided within  the  last  four  or  five  hundred 
years.  It  Is  possible,  however,  that  tbe 
act  grew  nut  of  the  discaeslon  arising  up- 
on tbe  much -litigated  case  of  Ward  v. 
Stow,  2  Dev.  Eq.  509,  which  came  several 
times  before  the  court,  and  which  seems 
to  have  eatablialied  the  proposition  that 
in  a  legacy  to  the  "heirs"  of  a  person, 
which  peraon  the  will  Itself  recognises  as 
living,  tbe  word  ** heirs"  is  to  be  construed 
"children."  While  supported  by  author- 
ity. It  seems  rather  arbltrarytbattbe con- 
struction of  the  word  "heirs"  in  a  will 
should  depend  upon  whether  the  will  rer- 
ogolies  the  ancestor  as  living,  and  not  up- 
on the  fact  of  bla  being  alive.  It  Is  not 
unreasonable  to  suppose  that  the  discus- 
sion in  this  case  may  have  Influenced  the 
action  of  theeommiasioners;  but,  however 
this  may  he,  we  are  entirely  satlsfled,  from 
the  language  used,  that  it  was  not  tbelr 
purpOB3  to  work  so  great  a  change  in  the 
law  governing  the  llmltatlonsof  property. 
TbiB  Importancetrf  the  question, Involving, 
as  It  probably  does,  the  validity  of  the 
titles  to  a  large  amount  of  real  estate, 
has  Induced  us  to  discuss  the  subject  at  a 
somewhat  unusual  length,  and  we  are 
glad  that  onr  conception  of  the  law  is  in 
harmony  with  the  views  so  long  enter- 
tained and  acted  upon  by  the  profession. 

The  role  In  ShellQy*a  Case  being  still  la 
force  In  North  Carolina,  Its  application 
to  tbe  present  case  will  be  as  follows: 
If  R.  O.  Patterson  should  survive  bis  wife, 
he  will  take  a  vested,  eqcttable  freehold 
estate;  and  as  the  limitations  apply  to 
Interests  of  tbe  same  quality,  and  the 
trusts  are  not  executory,  (Fearne,  Rem. 
pp.  61.  55,  90  ;  2  Co.  Utt.  146.)  the  Inher- 
itance will,  under  tbe  said  rule,  unite  with 
the  said  estate,  and  he  will  then  be  seised 
of  an  Ind^eaaible,  equitable  estate  in  fee 
simple.  This  estate  will  Inure  to  the  ben- 
efit of  the  plaintiff,  by  way  of  feeding  the 
estoppel  worked  by  the  covenants  of  war^ 
ranty  in  the  deed  of  the  said  R.  O.  Pat- 
terson. Bell  v.AdaniB.Sl  N.C.118;  South- 
•riand  v.  Stout.  68  N.  C.  440;  Fortescne  v. 
Satterihwaite,  1  Ired.  S66;  7  Aroer.  &  Eng. 
£nc.  Law,  9,  10,  notes.  Dntll  tbe  contln- 
geney  happens,  th«"helra**  ol  B.O.  Pat 
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teraon  have  a  contingeot  remainder  in  fee, 
expectant  npon  tbe  determination  of  the 
life  estate  of  Madaru  J.,  abe  surflvlug  ber 
Bald  husband.  In  tMa  event  they  wUI 
take,  not  uoder  tbe  aald  Patteraoo,  but 
parchaaers;  the  word  "heirs"  being  rfe- 
Bcriptio  persoaarazD  only.  We  think  bis 
honor  was  correct  in  bold)nK  that  tbe  rule 
In  Hhelley'sCaae  had  not  been  aboUabed; 
but  for  tbe  reasons  given,  we  think  be 
erred  Id  holding  that  the  defendant  was 
compelled  to  accept  tbe  title  offered  by 
tbe  plaJntin.   Error.  Berorsed. 

NOTE.  It  may  not  be  improper  to  uy  that 
since  tbe  preparatlcm  ot  this  manlon  Um  writer 
has  beoi  sasured  br  Bx-Jnstlee  Sodman, 
the  diBtinKQiahed  sarrfTor  of  those  eonnected 
with  the  superriaion  and  publication  of  the  Re- 
vised Code,  that  it  was  not  the  purpose  of  the 
oomndsdtni  to  aboUBti  tbe  rala  In  Shelley'a 
Cam. 

Oil  H.  a  ISO 

TATLOB  T.  TATLOB. 
(Snpreme  Court  of  North  OaroUna.  Uardi  7. 

I>ITOBOI  A  HiMSA  KT  ThoBO— FOBSB8SIOM  OT 
WirB's  Reu.  EST1.T8. 

1.  Act  1848.  entitled  "An  act  maUnc  b«t- 
tCT  and  more  suitable  provi^on  for  femes 
ooTPTt."  (BeT.  Code,  e.  60;  Code  18^  I 
1840,)  proTldea  that  no  real  estate  beloo^ne 
at  the  time  of  marriage  to  females  married 
since  a  certain  date,  nor  real  estate  subse- 
quently, acqnired  by  femes  covert,  "shall  be 
subject  to  be  sold  or  leased  by  tm  husband" 
f6r  any  term  of  years,  "excwt  by  and  with 
the  consent  of  hii  wife  first  baa  and  obtained" 
by  deed  and  privy  ezamination,  and  that  "no 
interest  of  tbe  husband  whatever  in  snch  real 
estate"  shall  be  subject  to  sale  for  the  payment 
of  Ilia  debts.  Bdd  that,  where  a  wife  has  ob- 
tained a  divorce  a  mensa  et  thoro  from  ber 
husband,  who  has  no  property  or  Inoome  out 
of  which  to  pay  ber  alimony,  the  lattw  is  not 
entitled  to  the  poaseesioQ,  as  asainst  her,  of 
her  real  estate^  acquired  subseqaeot  to  the 
taking  effect  of  such  act,  and  prior  to  1868, 
during  the  existwce  of  eorerture,  though  sub- 
sequent statutes  affecting  sneh  right  do  not 
apply. 

2.  Though  the  husband  bad  a  right  to  the 
rents  and  posseEnion  during  coverture,  such 
right  must  yield  when  it  comeA  la  condict  with 
the  paramount  rights  of  the  wife  as  conferred 
by  such  act,  and  bis  Interest  In  the  land  was 
suspended  as  soon  ss  by  bU  misconduct  he 
became  unfit  to  assodate  with  her. 

Appeal  from  superior  court,  Nash  eonn- 
ty ;  Bbown,  Judge. 

Action  by  Phamle  A.  Taylar  against 
Thomas  W.  Taylor  for  the  poasusslon  of 
certain  real  estate,  and  for  an  injunction 
restraining  defendant  from  all  Interference 
with  plalntlO'a  ezcluslTS  control  of  the 
eame.  From  a  Judgment  and  decree  for 
plaintiff,  defendant  appeals.  Affirmed. 

P,  A.  Woodard,  G.  W.  Blount,  and  B.  F. 
Taylor,  for  appellant.  Edwmrd  C.  Smitb, 
for  appellee.  . 

SuBPHEKD,  C.  J.  Tbe  plafntllt  obtained 
a  divorce  a  mensa  et  ttoro  on  the  ground 
that  tbe  defendant,  her  husband,  was  an 
habitual  drunkard,  and  bad  oflered  such 
Indignities  to  ber  person  as  to  render  ber 
condition  intolerable,  and  faer  life  burden- 
acme.  Code,  {  1288.  Tbe  defendaot  bas 
DO  Income  oat  of  vblch  alimony  can.  be 


granted,  and  be  denies  tbe  right  of  tbe 
plaintiff  to  recover  and  enjoy  tbe  posses- 
sion of  her  own  land,  except  upon  the  con- 
dition that  she  return  to  his  conjugal  em- 
braces. It  is  Insisted  by  tbe  defendant 
tbat.  as  themurriaxe  and  acquisition  ol 
tbe  land  were  before  1868,  the  law  in  force 
at  that  time  Is  alone  applicable  In  deter- 
mining ber  rigbts,  and  that  these  rigbta, 
having  vested, cannot  be  disturbed  bjsnb- 
seqnent  legislation.  Granting  this  to  be 
trne,  let  us  Inquire  Into  the  lotercsC  of  the 
husband  In  tbe  wife's  lands  under  tbe 
common  law,  as  modified  by  tbe  act 
184R,  (Bev.Code,  c.  M.)i  At  common  law, 
the  husband,  npon  the  marrlas»,  was 
seised,  it  seems.  In  right  of  bis  wife  <tf  a 
freefaold  Interest  in  ber  lands  during  tb^ 
Joint  lives;  but  nntll  tbe  birth  of  Issue 
botb  bosband  and  wife  must  have  d<»e 
bomage  to  tbe  lord.  After  tbe  birth  of  is- 
sue he  was  seised  ot  an  estate  In  his  own 
right,  called  "tenancy  by  tbe  curtesy 
Initiate,"  and  did  homage  alone.  Co. 
LItt.  67a.  This  estate.  If  besorvlved  bla 
wife,  was  called  "tenaocy  by  tbe  curtesy 
coi»nmmat^''aod inured  totals  bsneflt  tor 
Ufe.  Eltber  as  tenant  by  marital  right  or 
as  tenant  by  cnrtesr  Initiate  thu  baeband 
was  entitled  to  the  rents  and  profits,  and 
might  lease  or  convey  hie  estate,  and  It 
might  be  sold  under  execution  against 
blm.  It  was  In  reference  to  decisions  made 
under  the  common  law  as  thus  stated 
that  some  of  the  language  wbkh  we  And 
rather  Indiscriminately  quoted  In  several 
ot  our  later  cases  was  used ;  and  in  read- 
ing tbe  deelaiuDS  of  the  court  It  Is  there- 
tore  Important  to  keep  In  mind  tbe  very 
radical  cbauges  effected  by  the  act  of  184S. 
Tbe  act  Is  entitled  "An  act  making  better 
and  more  suitable  provision  for  few  eft 
eorert,**  and  was  construed  in  the  case  of 
Houston  V.  Brown,  7  Jones,  (N.  C.)  161. 
The  court  said,  (Pbakbdn,  C.  J.,)  tbat'lts 
purpose  was  to  adopt  to  a  partial  extent 
the  principle  of  a  homestead  law,  and  iiro- 
vide  a  home  for  tbe  wife,  leaving  the  rights 
of  thelinsband  unimpaired  and  unrestrict- 
ed after  her  death.  To  this  end  the  hus- 
band Is  not  allowed  to  sell  the  land,  or 
even  to  make  a  lease  for  years,  in  her  llfo. 
time,  without  bar  consent,  autkenticated 
by  deed  and  privy  examlnaHon.  Nor  can 
his  estate  in  tbe  land  be  sold  under  exeeo- 
tton.  To  this  extentthe  powerof  the  hus- 
band Is  restricted,  but  no  further;  and 
alter  her  death  there  Is  no  Intimation  of 

'Act  1848  (Rer.  Code,  c  68;  Code  1883, 
§  1840)  provides  that  "no  real  estate  be- 
longing at  the  time  of  marriage  to  females 
married  since  tbe  third  Monday  of  November, 
1S48,  nor  any  real  estate  by  tbem  snbsegnently 
acquired,  nor  any  real  estate  aiiquired  on  and 
since  the  first  day  of  March,  1S49,  by  femes 
covert,  who  were  snch  on  tbe  said  third  Mon- 
day of  November,  1848,  shall  be  subject  to  be 
sold  or  leased  by  tbe  husband  for  the  term  of 
his  own  life  or  any  lees  term  of  years,  exc^t 
by  and  with  the  consent  of  bis  wife  nrst  bad 
and  obtained,  to  be  ascertained  and  effectuated 
by  deed  and  privy  examination,  according  to 
the  rules  required  by  law  for  the  sale  of  lands 
belonging  to  femes  covert  And  no  Interest  of 
the  husband  whatever  in  such  real  estate  shall 
be  subject  to  sale  to  satisfy  any  execution  ob- 
tained against  him,  aad  eveiy  sa(di  sale  is  d» 
dared  null  end  vtm.** 
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nn  Intentlun  to  Interfere  vlth  bis  rlgbts 
nccording  to  tlie  coinmon  ]aw.  *  *  * 
Tbe  eiile  object  was  to  provide  a  home  for 
ber,  of  which  sbeconld  not  be  dnpriTed, 
elthor  by  tbe  husband  or  by  bin  creditors. " 
It  has  been  Intimated  that  the  effect  of  the 
act  was  to  destroy  tbe  tenancy  by  curtmy 
Initiate,  (Jones  v.  Carter,  73  N.  C.  148;) 
and  In  Cecil  v.  Smith, 81  N.C.  286,  tbe  coart. 
after  speaking  of  tbe  coDstitution  of  1K68, 
and  the  cabe  uf  Manning  t.  Manning,  79  N. 
C.  293,  refers  to  the  act,  and  seems  to  treat 
the  estate  of  the  wife  nnder  hutb  laws  as 
a  "separate  estate,"  and  the  Interest  of 
tbe  husband  durtaj;  coverture  as  "a  mere 
ocenpancy  with  the  wtte."  lo  Jones  v. 
Carter,  snpra,  the  conrt  bicllned  to.  tbe 
opinion  that  by  depriving  the  husband  of 
tbe  Hgbt  to  dispose  of  the  land  for  bia  life 
tbe  act  necessarily  operated  bo  as  to  pre- 
vent bis  Bcqnlring  an  estate  tor  llffl  ae  ten- 
ant bytbe  curtesy  initiate;  bntit  has  been 
finally  decided  that  neither  tbe  said  act 
nor  tbe  constitution  ot  1868  destroyed 
each  tenancy,  althoogb  the  husband  was 
stripped  almost  entirely  uf  bis  CQmnion- 
law  rights  therein  during  tbe  coverture. 
Thompson  t.  WlggiDS.  109  N.  C.6I0. 14  S.  E. 
Rep.  801.  In  tbe  case  Just  cited  the  court 
said:  "Byrirtue  of  the  actof  184H,and  tbe 
further  modification  made  bytbe  constitu- 
tion of  1868,  tbe  tenancy  by  the  curtesy 
Initiate  Is  stripped  of  its  common-law  at- 
tributes till  there  only  remains  the  hu«- 
band's  bare  right  of  occupancy  with  his 
wife,  with  tbe  riffht  of  ingress  and  egress, 
(Manning  v.  Manning,  supra,)  and  the 
right  to  the  curtesy  coasummate  contin- 
gent upon  his  sarvlving  her.  *  *  *  Tbe 
husband  la  still  seised  in  law  of  the  realty 
of  his  wife,  shorn  ot  tbe  right  to  take  the 
rents  and  of  the  power  to  lease  her  lands. 
*  *  *  He  has,  by  tbe  curtesy  Initiate,  a 
freehold  interest,  but  not  an  estate  in  the 
property. " 

In  Jones  t.  Coffey,  109  N.  C.  616, 14  8.  E. 
Kep.  84,  a  constructlun  of  the  act  of  1S48 
was  essential  to  the  decision  ot  tbe  case, 
and  the  court  said  that,  "  whatever  may 
be  the  rights  ot  the  busband  In  tbe  wife's 
land  after  she  may  die  intestate,  the  au- 
thorities concur  In  the  view  that  the  bua- 
band  holds  no  estate  during  the  life  of  the 
wife,  as  tenant  by  the  curtesy  Initiate, 
which  is  subject  to  execution,  and  which 
he  can  assert  against  the  wife.  He  has 
the  right  ot  lugressand  egress  and  marital 
occupancy,  but  can  assume  no  dominion 
over  her  land,  except  as  her  properly  con- 
stituted agent.*  It  Isurged  thatthlsvlew 
Is  In  conflict  with  Monisv.  Morris, 94  N.  C. 
613,  and  Walker  v.  Long.  109  N.  C.  510, 14  S. 
E.  Rep.  299,  and  the  cases  cited  therein. 
These  cases  do  but  at  the  most  decide 
that,  where  the  husband  and  wife  are  lin- 
ing together,  tbe  former,  after  Issue  born, 
may  sue  alone  for  tbe  puesession  of  the 
wife's  land,  (Wilson  v.  Arentz,7«  N.C, 670,) 
or  for  the  rents  and  profits  thereof;  and 
that  the  latter.ln  tbe  abaence  of  any  claim 
on  the  part  of  the  wife,  1?  theowner  ot  the 
same.  Morris  v.  Morris,  supra.  No  case 
bas  been  decided  under  the  act  of  1848  to 
the  effect  that  tbe  husband,  after  compel- 
ling his  wife  by  his  misconduct  to  obtain 
a  dtToree  a  menatL  6t  thorot  and  being  un- 
able tu  pay  alimony,  baa  a  right  to  tbe 


possession  ot  tbe  wlte*s  land  daring  the 
existence  ot  tbe  covertare;  and  It  is  to  be 
observed  that  in  the  cases  cited  in  tbe  de- 
cisions referred  to  as  authority  for  the 
principle  ot  the  absolute  ownenibip  of  the 
husband  tbe  rights  were  acquired  before 
tbe  act  ot  1848.  See  WllUama  v.  Lanier, 
BuBb.  30;  Halford  t.  Tetherow,  3  Jones, 
(N.  C.)393;  Chlldersv.Bumgamer.SJonea, 
(N.  O.)  297.   The  other  cases  relate  to  the 
competency  of  the  husband  to  serve  as  a 
Juror,  (State  v.  Mills,  91  N.  C.  581,)  tbe 
rights  of  the  husband  after  diBcoverture, 
bis  rlghtto  convey  bis  Interest  during  cov- 
erture. (McOleonery  r.  Miller,  90  N.C.  215,) 
and  other  questions  not  directly  atfectiog 
the  present  controversy.   In  all  ot  these 
cases  tbe  actual  decision  (as  dlstingnlsbed 
from  several  expressions  founded  upun  the 
common  law)  may,  It  Is  thought,  be  rec- 
onciled with  the  recent  decision  ot  this 
court  In  Jones  v.  Cotfey,  snpra,  that  nnder 
the  act  the  husband  has  no  right  which  be 
can  assert  against  tbe  wife  In  ber  real 
property.  This  appears  to  be  In  accord 
with  the  early  declaration  of  the  court 
that  "  theaule  object  ot  tbe  act  was  to  pro- 
vide tor  ber  a  home,  of  which  she  could 
not  be  deprived,  either  by  the  husband 
or  by  bis  creditors."   Houston  v.  Brown, 
eupra.   Indeed,  it  would  seem  but  reason- 
able that,  if  bo  is  without  power  to  lease 
the  land,  even  for  a  single  day,  without 
her  consent,  be  should  not  be  permitted 
to  deprive  her  of  Its  possession  by  sneb 
violence  or  otht>r  misconduct  as  may  ren. 
der  it  Impossible  In  the  eye  ot  the  law  for 
her  to  live  with  him  in  safety  or  comfort. 
Conceding  that  the  cases  may  not  be  al- 
together harmonious,  we  must  adopt  tbe 
later  decisions,  and  according  to  these  the 
plaintiff  is  entitled  to  recover;  for.  admit- 
ting that  a  divorce  h  mensa.  et  thoro  can- 
not, as  it  Is  claimed,  affect  the  property 
rights  of  the  parties,  (Taylor  v.  Taylor, 
93  N,  C.  418,)  the  defendant,  as  agalnKt  the 
wife,  bad  no  property  lights  whatever, 
but  simply  a  right  of- ingress  and  c;i;rcsB 
fop  the  purpose  of  enjoying  her  suciety, 
and  these  he  bas  forfeited  during  thecuv- 
erture,  or  until  a  reconciliation,  by  bis 
own  misconduct.   Taking  the  other  view, 
liowHver,  and  admitting  that  tbe  husband 
had  a  right  to  the  rents  and  posttession  of 
the  land  durlntc  coverture,  we  think  that 
such  riKhts  must  yield  when  the.v  cuniu  in 
conflict  with  the  paramount  rigtits  r>t  the 
wife,  as  Indicated  by  the  act  of  1818.  As 
to  theownersblp  of  herpersonal  property, 
the  right  to  reduce  ber  choses  In  action  to 
posBessinn,  and  his  right  to  curtesy  after 
hpr  deatb,  all  of  these  remain  as  at  com- 
mon law;  but  we  are  ot  the  opinion  that 
whatever  interest  he  may  have  hud  In  the 
lands  was,  under  a  proper  construction 
of  the  act,  suspended  as  soon  as  by  hia 
misconduct  he  became  unfit  to  associate 
with  bla  wife.  It  was  her  land,  and  the 
object  of  the  statute  was  to  preserve  It  as 
"her  home."   At  the  time  ot  his  marriage 
be  knew  that.  If  be  offered  her  such  indig- 
nities as  to  render  hercouditlon  intolerable 
and  her  life  burdensome,  (Rev.  Code,c.  3U. 
S  8,)  she  would  be  entitletl  to  a  divorce  a 
uieo9.->  et  tborot  and  he  must  be  deemed  to 
have  contracted  wttb  reference  to  the  law 
In  this  respect.  Be  baa  forfeited  his  rlgbt 
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to  live  with  her.and  It  would  be  a  fitnintce 
conetrnctlon  of  h  statute  deHfgned  tor  the 
preservation  of  lier  home  that  the  niiacou* 
duct  of  her  huBband  can  have  the  ett^ct  uf 
turning  her  out  of  doors  without  alimony, 
and  conferring  uponblm  theezclualve  pos- 
eesstou  of  her  Land,  unless  she  ret^urns  and 
submits  to  the  same  treatment  which  a 
court  has  declared  to  be  such  aa  to  entitle 
ber  to  live  separate  and  apart  from  blm. 
Neither  the  ease  of  Taylor  r.  Taylor,  bu- 
pra,  nor  auyother  that  we  can  find  in  our 
jReports,  has  passed  upon  this  question, 
and  we  are  very  sure  that  the  view  we 
have  taken  la  In  harmony  with  the  spirit 
and  reason  of  the  act,  as  well  as  the  prin- 
ciples of  humanity.  We  see  no  force  in  the 
ai^ument  founded  upon  section  13,  c.  89, 
of  the  Bevised  Code.  According  to  this 
provision,  the  wife  who  la  divorced  from 
bed  and  board  Is  enabled  to  acquire,  re- 
tain, and  dispose  of  all  property  ehe  may 
thereafter  acquire,  whether  real  or  per- 
sonal, but  It  cannot  have  tbe  effect  of  de- 
priving her  of  land  which  sbe  has  previous- 
ly acquired,  and  which  is  protected  by  the 
statute.  So,  taking  either  view  of  the  law 
which  we  have  presented,  we  are  of  the 
opinion  that  the  plaintiff  la  entitled  to  tbe 
poasesalon  of  the  land,  exclusive  of  the 
husband,  until  a  reconeiliation  has  been 
effected.  Affirmed. 


(112  N.  C.  lOZ) 

RUPFIN  V.  RUFPIN. 
(SnBreme  Gonrt  of  North  Oandhia.  Iforeh  T, 

ConrsTKncTio:?  ot  Will  —  UBSORiPnos  or  Pbop- 

&BTT—  FCBNITUHB  —  PBTITIOX  BT  EXSODTOB— 
ticrFICIBN'CT. 

1.  Testatrix  bequeathed  to  defendant,  her 
husband,  whom  she  also  named  as  executor, 
all  her  "personal  pro[>ert7  and  estate  not  spe- 
dflcally  disposed  of  by  the  will,"  and  in  anoth- 
ei  clause  she  bequeathed  to  plaintif!  "the  fur- 
niture  in  homestead,  beqaeathed  to  me  by  mj 
mother,  and  other  furniture,  wherever  It  may 
be  at  the  time  of  my  death,  belongins  to  me.'' 
In  another  part  of  the  will  she  gave  her  silver 
Itltcher  and  other  specific  articles  of  silver  to 
various  nephews  and  nieces.  Bcld,  that  the 
•furniture''  ^ven  to  plaintiff  did  not  include 
sllvorware  remaining  aft^  the  begaests  of  the 
specific  pieces,  books  and  portraits,  and  china 
and  glassware,  but  It  did  include  carpets,  cook 
atovea,  and  utensils. 

2.  Defendant  claimed  that  the  agreement 
of  tbe  parties  under  which  the  judge  below 
made  his  decision  was  simply  a  submission  to 
him  as  an  artiitrator,  and  his  decision  was  not 
subject  to  review.  Plaintiff  claimed  that  the 
proceedinft  was  a  case  submitted  without  ac- 
tion, under  Code  Civil  Proc.  S  567,  Beld,  that 
this  court  had  no  jurisdiction  under  the  above 
section,  because  it  did  not  appear  by  affidavit 
that  the  controversy  was  real,  as  required 
therein,  but  since,  by  consent,  the  parties  filed 
the  whole  of  the  will  to  be  considered  as  part 
of  the  petition,  and  all  those  interested  in  the 
decision  were  petitioners,  and  the  personal 
property  in  dispute  was  in  the  hands  of  the 
executor  to  be  retained  by  him  or  delivered  to 
plaintiff,  according  to  the  construction  of  the 
will,  the  court  coold  take  cognizance  of  the 
ease  as  an  application  1^  an  executor  for  the 
eonstmction  oi  a  will,  so  as  to  enable  him  to 
dispose  of  property  in  his  hands. 

Appeal  from  superitir  court,Wil8on coun- 
ty: 0.  H.  Bbown,  Judge. 
.  Petition  by  W.  H.  Buffin  agalaat  John 


K.  Buffin,  executor,  for  tho  construetlon 
ol  a  will.  From  the  judgment,  plaintiff 
appeals.   Modified  and  affirmed. 

The  petition  in  accordance  with  which 
the  question  was  tried  below  la  as  fol- 
lows: "Tour  petitioner  respectfully  repre- 
sents to  the  court  that  he  is  desirous  of  a 
settlement  of  tbe  estate  of  the  said  Pennie 
W.  Buffln,  deceased,  under  tbe  last  will  and 
teatamoit,  and  prays  that  the  court  wUl 
coustrne  the  said  last  will  and  testament, 
and  In  particular  item  2  of  eald  will,  in  so 
far  us  It  relates  to  a  bequest  of  personal 
property  to  Jfuhn  K.  Buffin,  and  item  11 
of  said  win,  in  so  far  as  it  relates  to  -a  be- 
quest of  personal  property  to  Mary  Tart 
Buffin;  whether  under  said  will  silver^ 
ware  not  specifically  bequeathed  in  other 
parts  of  the  will,  books,  portraits,  table 
and  bed  linen,  mirrors,  and  other  person^ 
property  used  in  and  about  the  house,  is 
the  property  of  the  said  John  K.  Buffin  or 
the  aatd  Mary  Tart  Buffin.  To  facilitate 
the  Immediate  determination  of  this  mat- 
ter, we  agree  that  bis  houor,  Qbouqb  H. 
Bbown,  one  of  the  judges  of  the  superior 
court  of  North  Caroliua,  appointed  to  hold 
the  courts  of  the  third  judicial  district, 
may  hear  and  determine  the  same  at  sucb 
time  and  place  as  he  may  determine  after 
coming  Into  tbe  district,  and  the  petition- 
er, William  H.  Buffin,  herewith  files  his 
power  of  attorney  from  Samuel  Buffln, 
guardian  of  Mary  Tart  Buffln,  and  the 
certificate  of  theprobateconrt  of  Choctaw 
county,  Alabama,  that  Samoei  Buffln  Is 
the  lawful  guardian  of  the  said  Mary  Tart 
Buffln.  S^'iLLiAM  H.  Buffin,  Petitioner 
and  Attorney.  Q.  W.  Blount, tor  tbe  Ex- 
ecutor. " 

J.  F.  BrutoD  and  W.  B.  RtiMn,  tor  appel- 
lant. Battle  <fi  Mordeeal,  for  appellee. 

Atrry.  J.  The  controlling  object  In 
seeking  the  proper  Interpretation  of  wlUs 
beinfc  to  ascertain  the  intention  of  the 
testator,  technical  words  are  usually  con- 
strued according  to  their  legal  significa- 
tion, yet  from  a  remote  period  even  this 
rule  has  been  modified  by  the  courts  to 
meet  tbe  purpose  ot  a  testator,  gathered 
from  the  whole  fnstmment,  on  the  ground 
that  be  la  supposed  to  be  /oops  codsUU, 
and  Incapable  of  expressing  his  wishes  In 
apt  legal  terms.  Where  a  word  having 
no  known  technical  meaning,  like  "furni- 
ture,'' is  used  as  a  designation  of  property 
bequeathed,  the  testator's  purpose  dis- 
closed from  the  context  may  determine  Us 
meaning,  and.  It  hla  constrncttun  does 
not  appear  from  other  portions  of  the  will, 
then  It  should  be  Interpreted  according  to 
the  signification  ordinarily  given  to  It.  aa 
It  Is  used  In  everyday  life.  In  Item  2  the 
testatrix  bequeathed  to  her  husbaud,  the 
defendant,  who  Is  also  named  aa  executor, 
all  of  her  "personal  property  and  estate 
not  specifically  disposed  of  liy  tbe  will," 
which  remained  without  alteration  or 
modification  hy  subsequent  memorandum 
in  the  nature  of  a  codicil,  such  aa  she  re- 
served the  right  to  make,  in  another 
clause  of  the  will  (item  II)  the  bequest 
made  to  Mary  Tart  Buffin,  the  plaintiff, 
is  of  "the  furniture  in  homestead,  be- 
queathed to  me  by  my  mother,  and  other 
furniture,  wherever  it  may  be,  at  tbe  time 
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ct  my  death  belonslng  to  m»."  The  qoea- 
tloa  raised  by  the  appeal  Is  whether  the 
court  below  erred  in  boldlnje  that  the  be* 
qaeet  nl  taroltDre  In  Item  11  did  not  em- 
brace "ellver  ware,  chlDfl,  glaHBware,  ear- 
peta,  books,  portraits  attached  to  tbe 
wall,  or  a  couk  stove  and  ateusUti.**  It  Is 
mauifest  that  the  testatrix  did  not  Intend 
to  Include  silverware  under  thatKeneral 
designation,  tor  tbe  reason  that  she  had 
given  to  her  niece,  Mrs.  Mary  Woudard.Ia 
Item  8,  her  "silver  pitcher,  two  silver  KOb- 
lets,  and  silver  coffee  pot  marked  'W,'" 
and  in  Item  10  she  bad  g^ven  to  the  chil- 
dren of  ber  brother  Haywood  Bufflu  and 
Mlselle  Ruflnn  "the  sliver  service  d(  Thom- 
as Buffin, "  her  brother,  (which hnd  passed 
In  some  way  to  her,)  and  had,  without  ex- 
cepting these  articles,  bequeathed  all  foral- 
ture,  wherevAr  fonnd  at  the  time  of  ber 
death,  tu  the  plaintiff.  Wonld  she  not 
have  Inserted  after  furniture,  "except  tbe 
stiver  pitcher,"  etc.,  disposed  of  in  tbe  pre- 
vlooB  Item,  or  some  equivalent  expressiun, 
if  she  had  used  tbe  words  In  a  sense  so 
broadt  It  might  be,  where  an  elegantly 
appointed  and  famished  hotel  Is  leased 
wttb  all  of  tbe  furniture,  that  the  silver^ 
ware  necessary  to  maintain  the  existing 
style  would  pass  to  the  lessee;  but  In  our 
ease  there  Is  no  devise  of  a  bouse,  and  no 
porpose  to  pass  an  entire  ontSt  of  an  es- 
tabllsbment,  though  the  articles  that  bad 
been  transported  from  ber  mother's  old 
homestead  were  designated,  together 
with  the  other  fomltnre,  wherever  found. 
We  concur  with  the  lodge  who  beard  the 
case  below  in  the  opinion  that  the  word 
should  benonstrued  according  to  Us  usual 
meaning,  and  we  may  add  that  an  exam- 
ination of  tbe  whole  will  shows  rather  an 
Intent  to  restrict  the  ordinary  deQnltlon 
than  to  give  to  it  a  more  comprehensive 
signification.  That  which  fits  a  house  for 
nse  is  its  (amiture,  ]net  as  the  lock,  etc.. 
of  a  musket,  which  enables  one  to  use  it, 
am  designated  In  tbe  same  way.  In  Its 
ordinary  acceptation  tbe  word  has  not 
been  understood  to  Inclnde  silverware, 
china,  glassware,  books,  or  portraits  at- 
tached to  tbe  wall,  that  are  not  generally 
.essential  to  the  comfort  and  convenlffnce 
of  housekeepers;  but  where,  as  in  Enir- 
land,  It  was  held  generally  to  embrace 
plate,  the  case  ol  a  bequest  of  a  part  of 
the  plate  to  another  than  the  general  leg- 
atee of  furniture  was  held  ao  exception  to 
the  rule.  Franklyn  v.  Barl  of  Burlington, 
Finch,  Prec.251.  Inmost  uf  the  cases  cited 
toBustuin  the  platatltt's  claim  that  all  of 
these  articles  are  embraced,  It  appears 
from  examination  that  the  bequest  was 
of  "boDStthold  furniture,  goods  and  chat- 
tels" in  a  particular  house,  or  "household 
goods  and  furniture."  Bnnnv.  Wlnthrup, 
lJobnR.Cb.S29;  Mantoo  v.Tabols.&l  Law 
J.  Ch.  DIv.  (N.  S.)  lOOS.  In  Kelly  v,  Pow- 
let,  2  Amb.  605.  cited  by  counsel,  where 
the  legacy  Inctaded  plate,  pictures  hung 
up.  linen,  china,  and  bonsebold  famlture. 
It  was  held  not  to  embrace  books.  Porter 
V.  Ponrnay,  8  Ves.  310.  We  think  It  mani- 
fest that  It  was  not  the  Intent  of  the  tes- 
tatrix to  give  any  silverware,  not  men- 
tioned, to  the  plaintiff,  or  anj- other  per- 
son than  the  defendant,  who  Is  tbe  legatee 
of  an  personal  property  not  "specifically  * 


disposed  of;  and,  moreover,  that  neither 
books,  portraits,  nor  silverware  are  em- 
braced by  the  simple  word  "furniture,"  as 
used  In  common  parlance.  It  Is  equally 
clear  that  carpets,  cook  stoves,  and  uten- 
sils are  comprehended.  China  end  glass- 
ware have  been  held  to  pass  with  an  hotel 
or  a  bouse  rented  as  a  part  of  tbe  house- 
bold  furniture,  as  did  silverware,  bat, 
apart  from  snch  eases  where  from  tbe  In- 
strument, the  nature  of  the  property,  and 
the  eurrounding  circumstances  It  was 
manUestly  tbe  purpose  of  a  testator  or  of 
con  tracting  parties  to  give  to  tbe  word 
the  broader  interpretation,  it  should  be 
construed  to  Inclnde  neither.  In  tbe  case 
at  bar  the  leading  purpose  of  the  testa- 
trix seems  to  have  been~while  leaving 
certain  mementoes,  old  family  fornltnre, 
and  silver,  to  whieh  they  would  attach 
peculiar  value,  to  her  nleees  and  nephews 
—to  provide  for  tbe  mnlntenanra  for  life 
and  comfort  of  ber  husband, to  whom  she 
devised  a  lite  estate  In  all  her  lands  and 
all  of  her  personal  property  not  spedflcal- 
ly  mentioned.  In  view  of  the  terms  in 
which  tbe  bequest  to  tbe  defendant  is  ex- 
pressed, and  tbe  general  purpose  pervad- 
iug  tbe  whole  Instrument,  we  readily  on- 
derstend  how  tbe  learned  Judge  below 
was  led  to  limit  tbe  extent  of  tbe  bequest 
still  further,  as  be  did.  It  Is  not  our  In- 
tention to  give  a  constrnctlon  to  tbe  word 
"furniture"  applicable  to  every  Instrn- 
meut.  On  tbe  oontrary.  It  moat  be  al- 
ways construed  after  taking  the  surronnd- 
idg  circumstances  into  consideration,  and 
if,  in  a  particular  case,  we  sbould  so  Inter- 
pret tbe  parpose  of  a  testator  or  the  in- 
tent of  contracting  parties,  we  would 
give  to  It  the  meaning  which  seemed  (rom 
tbe  context  and  the  circumstances  to 
have  been  in  contemplation  of  the  parties, 
whether  broader  or  more  restricted  than 
the  construction  adopted  here.  8  Amer. 
ft  Bng.  Enc.  Law.  985,  note  1;  Bell  r. 
Ooulding,  27  Ind.  173. 

The  defendant  contends  that  the  agree- 
ment signed  was  In  efre<vt  a  sul>misslon  to 
Judge  BiioWN  as  arbitrator,  and  that  his 
decision  is  not  subject  to  review.  Tbe 
plaiotllf  denominates  thl4  proceeding  "a 
case  submitted  without  action."  This 
court  has  no  Jurisdiction  under  section  667 
ot  the  Code,  since  it  does  not  appear  by 
affidavit  that  tbe  controversy  Is  real,  etc. 
Grant  v.  Newsom,  8V  N.  C.  36.  But  it 
does  appear  with  sufScIent  certainty  that 
the  personal  property  designated  Is  In 
the  possession  of  the  executor,  and  that 
tbe  articles  mentioned  must  tither  be 
retained  by  the  executor  in  bis  Indlvidnal 
capacity  as  a  legatee,  or  delivered  to  tbe 
other  petitioner,  as  Included  In  tbe  bequest 
to  her,  according  to  tbe  construction 
which  the  court  may  place  upon  tbe  will 
of  the  testatrix.  By  consent  tbe  parties 
file  the  whole  of  the  will  to  ba  considered 
as  a  partot  the  petition, Instead  of  the  two 
clauses  originally  incorporated  therein. 
As  all  of  the  parties  Interested  In  tbe  deci- 
sion of  this  question  are  petitioners.  It 
seems  that  the  court  may  take  cognisance 
of  the  case  as  an  appllcatioQ  by  an  execu- 
tor for  a  construction  of  a  will,  bo  as  to 
enable  him  to  dispose  of  property  or  a 
fund  in  his  hands.   Bullock  r.  Bulluck,  2 
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Dev.  Ea.  807;  Perkine  v.  Caldwell,  77  N.  C. 
4S8.  Tne  Judgoient  of  the  conrt  muflt  be 
■o  modlfled  as  to  declare,  adjudge,  and  de- 
em tbat  the  carpets,  cuok  eCovo,  aac) 
otensllB  paes  by  the  will  tu  Mary  Tart 
Baffin  DDder  the  dealgDation  of  "furni- 
ture," and  tbattbeotherartlclesotperHon- 
al  property  meDtloned  In  tbe  petition  are 
iDclurled  Id  tbe  bequest  to  Jobn  K.  BufBn. 
Let  thlB  opinion  he  certified,  to  tbe  end 
tbat  JudKinent  may  be  entered  according- 
ly. Modlfled, 

(112  N.  C.  Id) 

SAWYER  et  al.  t.  NORTHAN  et  al. 
(Smweme  Court  t)t  North  Gorolinm.  Maroh  1, 
1893^ 

CoSTETAiraB  TO  MlKOB— VaUDITT  —  AeSBBVENT 
TO  OlTB  PimcBASE-MoSET  MOKTGAOB— EFrsCT. 

In  an  action  to  recover  the  posoesilon 
ot  land  It  vpeared  that  one  C,  intending  to 
act  as  agent  for  his  minor  son,  C,  Jr.,  pur- 
chased the  land  of  F.,  defendants^  arantor,  who 
sapposed  he  was  dealing  with  O.  The  deed 
was  made  to  0.,  who  added  "Jr."  to  his  name 
in  tbe  deed,  and  recorded  It.  At  tiie  same  tlma 
0.  gare  F.  a  mortgage  to  secnia  tlie  pnrehaso 
money,  and  dgned  It  In  his  own  namsu  FlaliH 
tiSt  claimed  under  O.,  Jr.  Beld  anch  cenTay^ 
anoe  did  not  divest  F.'s  title. 

Appeal  from  superior  conrt,  Bydeeonn- 
ty;  Uenrt  R.  Bryan,  Judge. 

Action  by  Quincy  Sawyer  and  uthera 
against  Jobn  S.Nortban  and  others  to  re- 
eoTer  the  posseaalon  of  real  estate.  There 
waa  Judgment  tbat  plaintiffs  were  entitled 
to  the  land  on  paying  a  Hen  of  fSOO,  and 
both  partiea  appeal.  Reversed. 

Jobn  B.  SmtUl  ttaH  W.  B,  RoilmtLB^  Jr.^ 
lor  plalntUlB.  Chaa.  F.  Wmmnjot  defends 
ants. 

Clabk.  J.  The  transaction.  In  tbe  light 
most  favorable  to  tbe  plaintiffs,  and  leav- 
ing out  of  view  all  circumstances  tending 
to  prove  fraud,  is  that  Thomas  F.  Credlo, 
Intending  to  act  as  aRcnt  for  his  son, 
Thomas  F.  Credle,  Jr.,  bougbt  the  lande 
of  O.  C.  Farrar,  with  an  agreement  tu 
mortgage  tbe  same  for  tbe  purchase 
money ;  that  his  son  was  a  mluor.lZ  years 
of  age,  and  hence  incapable  of  appoiuting 
an  agent;  that  the  minority  of  the  sou 
was  not  made  kno  wn  to  Farrar,  who  sup- 

?osed.  Indeed,  that  he  was  conveying  to 
taomus  F.  Credle,  from  whom  be  had 
originally  borigbt  tbe  land;  that  said 
Thomas  F.  Credle,  after  receiving  tbe  deed 
In  wblcb  be  caused  tbe  abbreviation  "Jr.** 
to  be  written  after  tbe  name  of  Thomas 
F.  Credle,  as  the  grantee  named  therein, 
did  execute  a  mortgage  on  tbe  land,  cov- 
ered by  tbe  deed  and  mortgage  notes,  for 
tbe  full  amount  of  tbe  purchase  money, 
all  of  which  be  signed  In  his  own  name. 
Tbe  Jury  find  that  tbe  purchase  and  the 
mortgage  back  werecotemporaneousacte, 
and  of  coarse  parts  of  tbe  same  transac- 
tion. Tb«  mortgage  coald  have  no  valid- 
ity, because  execuxed  hy  one  to  whom  the 
land  had  notbeenconveyed.  But  tbe  deed 
waa  eqnallylnvelld,and  conveyed  notitle, 
because  It  was  merely  a  part  of  a  transac- 
tion, which  whole  tran^tacttun  was  of  no 
effect,  since  Thomas  F.  Credle  (assuming 
bis  good  faith)  bad  no  authority,  and 
could  have  none,  to  enter  Into  each  con- 


tract as  agent  for  a  minor.  It  la  true, 
land  can  be  conveyed  to  a  minor,  but 
when  an  alleged  contract  of  purchase  Is 
made  by  a  minor  (whose  Infancy  Is  undl»> 
closed)  under  an  agreement  to  mortgage 
tbe  land  back  to  secure  tbe  purchase 
money,  the  whole  transaction  Is  a  nullity, 
since  be  cannot  execato  the  mortgage.and 
there  Is  no  contract.  One  attempting  to 
act  as  agent  for  him  Is  in  no  better  condi- 
tion, for  tbe  minor  could  neither  appoint 
an  agent  nor  empower  bim  to  make  a 
mortgaflre  which  be  conld  not  make  blm- 
seir.  The  conveyance  Is  also  a  nolUty  be- 
cause tbe  conveyance  back  by  the  grantee 
hy  way  of  mortgage,  which  was  a  part  of 
tbe  contract,  and  the  basis  upon  whieb  it 
was  made,  was  never  executed.  If  the 
deed  by  Farrar  had  conveyed  any  title, 
there  beluga  failure  by  the  grantee  to  give 
a  valid  mortgage  as  agreed,  Farrar  re> 
talned  the  equitable  title,  or  real  title, 
since  be  coald  call  for  a  reconveyance.  In 
Bunting  V.  Jones,  78  N.  C.  242,  where  there 
was  a  conveyance  of  land,  and  a  contem- 
poraneous agreement  fora  mortgage  back 
to  secure  tbe  purchase  money,  but  tbe 
purchaser's  wife  related  to  Join  In  tbe 
mortgage.  It  waa  held  that  no  title  vested 
In  the  grantee,  and  bis  wife  acquired  no 
dower  or  taomeatead  rights.  In  this  ease, 
as  In  tba  t,  It  might  well  be  said :  **  It  was 
not  Intended  to  give  tbe  land  to  the  party, 
and  be  bas  not  given  anything  for  it." 
That  case  bas  been  cited  and  approved  In 
Moring  V.  Dickeraon,  85  N.  C.  466.  and 
Burns  v.  UcOregor,  90  N.  C.  232.  It,  here, 
a  valid  mortgage  back  bad  been  executed, 
tbe  BcbsRquent  sale  thereunder  and  the 
conveyance  to  the  purchaser  would  have 
divested  all  righte  of  the  plaintiffs,  who 
claim  onder  the  mortgagor:  >h  the  mort- 
gage was  not  executed  as  aereed,  the  con 
tract  was  not  carried  out;  what  purports 
to  be  a  deed  to  the  minor  conveyed  no 
title,  and  the  whole  transactloD  was  a  nul- 
lity a6  Inltto.  No  question  as  to  the  rights 
of  third  parties  can  arise,  as  tbe  plain- 
tiffs, and  all  under  whom  they  claim,  were 
fixed  with  knowledge  of  the  facts.  Cer- 
tainly, as  between  tbe  parties,  the  title 
was  not  divested  from  O.  C.  Farrar  by 
such  pretended  conveyance,  and.  If  the  sub- 
sequent conveyance  from  Farrar  to  the 
defendants  has  validity,  it  Is  because  the 
title  still  remained  In  him, and  notbecause 
he  attempted  to  convey  as  mortgagee  un- 
der a  power  of  sale  in  an  Invalid  mortgage. 
Tbe  court  should  simply  have  given  Judg- 
ment against  tbe  plaintiffs  and  In  favor  of 
tbe  defendants  for  tbe  land  and  fur  costs. 
This  disposes  of  both  appeals.  The  de- 
fendants win  recover  coats  In  both  In  tbls 
court.  Error. 


(lU  N.  C.  356) 
GEORGE  W.  HELM  OO.  v.  GRIFFIN. 

(Supreme  Gomt  of  North  CaroUna.    March  7, 

1893.) 

LiiuTATiow  OF  Actions — -Rbmoval  ot  Bab-'Ao- 

KNOWLBDaUBNT  OF  DbBT— NeW  FrOMISB. 

1.  Under  Code,  f  172,  providing  that  no 
promise  Bhail  be  received  as  evidence  of  a  new 
or  continuina*  contract,  whereby  to  take  the 
case  out  of  the  operation  of  the  statute  of  lim- 
itatioDB,  unleas  the  same  be  In  writing,  signed 
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1)7  the  party  to  be  charged  therebr,  the  prom- 
ise must  be  an  anconditlonal  one,  to  pay  the 
debt,  and  a  mere  acknowled^ni^t  of  the  debt 
la  Insufficient. 

2.  A  letter  written  by  a  debtor  to  hia  cred- 
itors, coQceming  a  debt  which  is  barred  by  lim- 
itations, and  reciting  that  the  debtor  felt  deli- 
cate about  asking  farther  credit,  knowing  that 
he  had  been  unable  to  pay  what  he  owed  them, 
but  felt  confld^t  of  paying  bills  contracted  in 
the  future,  is  not  anmcient  to  remore  the  bar 
of  the  statute,  since  the  letter  contains  no 
promise  whatever. 

Appeal  Iroin  saperlor  court,  Wayue 
eoanty;  Bryan,  Judge. 

Action  by  the  Ueorge  W.  Helm  Compa- 
ny HKalnfit  C.  F.  Orllfin  on  accoaat  for 
gooda  Bold  and  delivered.  Judgment  for 
defendant,  and  plalntlfl appeals.  Affirmed. 

Defenilsat  In  the  above  action  pleaded 
the  Htatate  of  Umitatlons,  and  the  plain- 
tiff firm  alleged  a  new  promise  by  defend- 
ant, and  Introdncpd  the  following  letter 
written  by  blm  to  plnintttf:  **My  Dear 
Sir:  Your  letter  uf  last  night  to  band, 
and  in  reply  thereto  would  aay  that  I 
reckon  I  might  as  well  hold  on  awhile  In 
taking  bold  of  your  snuH,  as  I  feel  quite 
a  delicacy  in  asking  your  firm  for  fnrther 
credit,  knowing  that  I  have  been  nuable 
to  pay  what  I  owed  them  In  Wilson.  I 
have  perfect  cunQdence  in  paying  what 
bills  I  may  contract  in  the  future,  and  am 
better  able  to  do  sn  now  than  I  was  then. 
Let  me  get  straight  with  the  world,  then 
I  win  ask  for  their  confldoice,  bnt  never 
till  then.  What  confidence  la  g;iven  me 
must  be  voluntary.  With  the  highest  re- 

garde  for  jou,  I  am,  yonra  truly,  C.  F. 
RIFFIN.  " 

W,  C.  JUanroB,  tor  appellant. 

Clark,  J.  Under  the  former  statute  of 
presumptions,  an  acknowledgment  of 
the  nonpaymeat  ol  a  debt  coming  within 


its  operation  would  robot  the  presojnptlon 
of  payment  arising  from  the  laps*)  of  time. 
Such  was  the  purport  of  the  clecinlons  cit- 
ed by  counsel  tor  the  plaintiff.  But  now 
we  have  no  statute  ot  presnmptlons.  The 
Code,  $  188,1  prescribes  a  statute  of  limita- 
tiuns  only.  The  ackuowlodgraent  which 
ifl  now  requisite  as  evidence  of  a  new  or 
continuing  contract  must  nut  only  be  in 
writing,  (Code,  $  173,^)  but  It  must  be  sn 
unnondltlonat  promise  to  pay  the  debt, 

4 Bates  V.  Herren,  95  N.C.  888;  Oreenleaf  v. 
tallroad  Co.,  91  N.  C.  83.)  A  mere  ac- 
knowledgment of  the  debt,  though  Imply- 
ing a  promise  to  pay  It,  will  not  revive 
it.  Biggs  V.  Roberts,  85  N.  C.  131;  Faison 
V.  Bowden,  70  N.  C.  425.  This  flection 
(171!)  provides  that  the  statute  Is  only 
waived  by  an  acknowledfcment  or  new 
promise  which  amounts  to  **a  new  or  con- 
tinuing contract."  The  letter  here  relied 
on  contains  no  promise  whatever,  neither 
express  nor  implied,  conditional  nor  un- 
conditional. It  is  in  no  sense  a  contract. 
At  the  most,  it  Is  a  mere  acknowledgment 
ot  the  Indebtedness,  which  had  become 
barred,  but  without  any  promise  to  pay 
It.  The  bar  ot  the  atatnte  Is  therefore  not 
removed.  No  error. 

*Code,  I  138,  provides  'that  dvll  actions  can 
only  be  commenced  within  the  periods  pre- 
scribed In  this  title  after  the  cause  of  action 
•hall  have  Bccnied,  except  where.  In  spec^ 
cases,  a  diUcrent  limitation  is  prescribed  by 
statute.  But  the  objection  that  uie  action  was 
not  commenced  within  the  time  limited  can  only 
be  taken  by  answer." 

*Gode,  {  172,  provides  that  "no  acknowledg- 
ment or  promise  shall  be  received  as  evidence 
of  a  new  and  contfaraiiig  etmtract,  whereby  to 
take  the  case  out  of  the  operatloa  of  this  title, 
unless  the  same  be  contained  In  some  writing 
sifmed  by  the  party  to  be  charged  thereby;  but 
this  section  shall  not  alter  the  efieot  of  aay 
payment  of  i^indpal  w  Interesb** 


Sn>  OP  "Vmmtm  is. 
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